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The Evolution of Bail 
Our sysl<lm of juslice eJ1lphasize~ deliberalion aJ1(t'w~ 
process to prel'ent passion~ from {)\'erwhelminl! a carel'ul 
consideralion oflhe facls of an indil'idual ca~e. a~d Ihercft)!'e 
(0 insure Ihm:tn accused person is Irealed fairly. One a~pecI 
oflhis orientalion is Ihe eSlablishmell! ofa reasonable inler­
val belwecn Ihc momenl of an arreSI and Ihe moment of 
Irial. This inlern}1 should be neil her (01) lonl! (le~1 Ihe ac­
cused person suiTer uncertainll Illo Ion>!) nor It;\) ;,hort (IeSI 
Ihe de\'cloplllem of Ihe rele":lJil facI;' ar~d carel'u I del iberal il1n 
be compromised J. 

Howcver :mraeti I'e Ih i s i nlenal for due process reasom. Jls 
cxislence inel'ilably creales a pool of people II Iw arc in an 
awkward legal stalUs. Defendanls are nOI quilc li~e olher 
people in Ihal Ihere is pmbable cau;,e ltl belielc Ihal thcI 
h:1I e Ctlmmilled an offense. This Illayjuslif! sOllle ~pecial . 
lelel of sWle ~uperl'ision. 1-1t1llel'er. defendanb hm enol 
been conlieled and therefore canllllljusll) be punished. In 
addilion. ddendants know thaI the stale intends III prosecule 
theill. and if Ihc ease al!ainsl Ihem is ,Ironl! enoul!h. Ihel 
Illay lUll e strong rea~ol;s 10 flee rather lhm; ;,tallli 'Irial. . 

A I ariel! of approaches hal'c becn de,eloped !tl alloll 
defendanls freedolll beforc Irial and !O guaranlee Iheir ap­
pearance ar Irial. The tradilional appnnlch lias ((l require 
Ihe defendant 10 Ii nd a "surCl I" -a friend or nci l!hbor II ho 
would prom isc ltl see Ihal Ihe' defendanl II ou Id appear. Thi;, 
s! slem ::110\1 ed Ihose \\ilh re,pon;,ihle friends !tl l!0 free 
priorlo Irial. bUljailed Ihosc \Iho could nOl lind a ,uflable 
'Urel\. Inth·.:: latc I <)Ih ccntUrl . mone\ bail came 1(1 be Ihc 
dom(nant approach: a defcn~lanl \1 a~ obliged 10 pur up 
money Ihat \Ias subjeet!O forfeillJre if he failed 10 appear, 
This allo\1 ed Ihose lIith monel of Iheir own 10 secure reo 
lease, In addition.lllhers could ~eeure rell:a:.e ()\ borm\1 in" 
mone) frolll a bail bOlllbman-Ihe mOtkrn. commcn:ial 
lersion of a "surety." bUl Ihose \Iho could nOI raise the 
necessary amounl of mone) stayed injai I. r\ Ihird apprnach 
lI'a:, ~iJl1ply 10 jail Ihose \1 ho seemed particularil Ii~eil !O 

flee. and It) relea~e Olllll)ro!llise 10 lIppcar Ihose II ho II el:c 
likely 10 appear al trial II ilhoul \Iorninl! abOLJ( surclics or 
cash bail. - , 

All of Ihe~e approache~ are nOli in u~e. The dominanl 
approach ul1!il Ihe mid-60's lIa:, 10 rell on monel bail. In 
Ihe 1960\. Ihis approach \1 as a!lacked hecau~e il seemed 
10 discriminate againsl lhe poor and minorilY group~. ~-1any 
people accused of cri me are poor. and judges. for II'haleler 
reasons. of len sel bail at levels beyond dcfendal1!s' means. 
This seemed 10 many 10 I'iolale Ihe eighlh amendment's flat 
statemenl lhat "excessive bail shall nOI be required." In 
addilion. Ihe judges' decisions aboul bail did nOI seem 10 
be guided by any explicil policies. Discrelion was Ihe rule. 

Reacling to Ihe economic inequalilY inherem in eash bail. 
Ihe Vera Institule of Juslice in Nell' York CilY conducled 
Ihe Manhallan Bail Projecl from 1961 10 1<)64 10 lesl whelher 
indigenl defendanls could safely be released wilhoul makinl! 
financial arrangemenls. This release on one's own recol!ni-­
zance ("ROR") amoumed to a simple prombe from the 

This program broughl 10 you by the Nalional 
Inslilule of JUSlice. James K. Slewart. DireclOr. 
The series produced by WETACOM Ihroul!h a 
gram 10 Ihe Police Foundalion. -

defendanl 10 appear for Irial. The:'. htnhallan Bai I ProjecI 
II as a success in Ihal Ihe laSI Illajoril) ofROR defendanls 
did appear for Irial. The use of ROR releases fllJ' man: 
defendanls ,oon spread III almosl eler) major cil!. 

TOlla) 's prelrial release agencie, II ere sel up al Ihal limc 
III illlerviell defendanls aflcr arresl and (() ubwin inrorm:l­
lion. the I'(~racill of \\hich IhcI Ihen Icrificd. eoncernin!.! 
Ihe defendanl's ':ctlmlllunil\ lie~:' Amonl! Ihe faclllr,., eon- ' 
tribuling III each defendani', poinl ,cale'score liCIT (and 
are) his residence in Ihe jurisdiclion.len!.!lh of residence al 
Ihis pn:.,enl addre .. s. ellll'loymen!. hisl~lJ': of failures I(} 
appear fonri:d. and alTesl and conl'iclion record. Flllloll inl! 
Ihe ~crecning process. Ihtl',e II ilh adequale poinl IotaI-.. ' 
loda\ :I., Ihcn. arc rccunlmended rl)r release on Ihcir 0\1 n 
reeognilance. This s)slem has cnhanced Ihe explicilnes, 
and consislencl or bail decbionma"illl! and redueed the 
number of defendanls eharl!ed II ilh minor oflen . .,e, II hll 
\Iercjailed beeause Ihe) \1 ere IlK> poor 10 p:l! elcn minImal 
bail amounls. The I :tlue or Ihi" approach II a, recogni/ed 
b) Ihe L·.S, Congre,s IIhich passed a bail refurmlall em­
phasi/ing ROR in 1%6, 

Since Ihal lime, a \\ ider I ,Inell of I'I'lea,e Illrllls hal e come 
in ((l usc. tl Ilc n under ru Ie: (1 I' c'ri m i n,tI proced u re III a nda I i Ill! 
thaI Ihe lea,1 onerou, CtHldilion, nece,,;tn III en,urc lh~ 
defendanl's appearance for Irial be used, :rhcse include 
"Ireel cilalion. ROR. Ihird-part) cuswd!. bail dCJ1llSiled 
\1 il h Ihl' court. ,u rCI \ bond. and lllllri >!ill deleJ1ll0n, In ad­
dilion. posl-rclea,e' supen is ion "ud; as II ee~l) call-ilb or 
drug. alcohol. oremplo) menl counscling m:!y be rcquired. 

The pendulull1 had;,l\ ung b~ J970, hUl\ el cr. and conccrn, 
\1 ere loiced Ihal 100 Jl1anl defend:tnls were beinl! released 
and Ihal lhc) \1 ere ellJllI-lli!ling crimes IIhilc t~1 prelri;t1 
release. Congre" in 1<)70 pas,ed Ihe Dislriel ofColumhia 
Court Reform and Criminal Procedure ACI reI I,inl! bail 
la\1S in Ihe Nal ion's C"pi lal. Thc phra,e "prel enl i \ e :Ielen­
lion" II a, added 10 Ihe I ocabulary of prelrial relea,e and a 
nal ion \I ide furtlJ' dCleloped. The ne\1 lall II a, hac~cd hI 
con,en aliI e, alarmcd al Ihe spread nf nOllfin:!ncial prelrial­
release. b\ idealisl, anxious 10 do :111:11 lIilh hil!h bail 
delenlion.- and b) judge, :unious III pr~lenl Ihe 'use of 
prelrial release a, a licen,e forthc commission ofaddilional 
cri Ille. 

The ne\1 Di,tricI of Columbia 1:111 II a, hUlh debated hUI 
seldom used. L'nder it. elaborale tielenlilln i1carinl!s lIere 
requircd rorpro.~ecu!Orial presell!alion nfel'idcncc di:!1 Ihe 
defendanr posed a dunger III I'iclim;,. \Iilnes,e.'. ur Ihe 
communil)' al large. ThiS ne\1 and conlnller,ial IOtll had 
li!lle real impacI on bail crime in Washinl!lon. Public and 
judicial fear, per:-.i'led. ' 

In re,pon,e to these real',. somc 30 .';I:lle, havc reccll!iI 
amended Iheir rules of criminal prOtcdure I() aUlhori/e' 
judgc,: in .,c!ling.releasc condilion, :JIld ordcring prelrial 
delenlJ?n. I() ~on"derbolh Ihe likelihood llfappearance 111/1/ 

Ihe dcfendanl ,,"dangeT'Ou,nes," 10 h Im,el for 10 Ihc COIll­

munil)'. Congress passed ils own IhIi Reform ACI of 1<)84. 
Thc nell' Fcderallall provides lIlore explicil guidelines for 
Judges Ihan do Ihc majorilY of Slale lall". II'hich offer no 
"Iandards for idcnlifying "dangerous" defcndanls. 

) 

) 

Current Facts About Bail and 
Pretrial Detention 
An) decisions 10 :tiler L'urrcnl policic;, gOlerning bail and 
prelrial delenlion musl la~c accounl or thc 1'0110\1 inl! faels 
abnul IlllO is dewillcd prillrtt) Ihe Inal. hOI\ Ihosc II hO~lJ'e 
releascd heha\e. and Ihe qualil! or Ihe decisi(lnnla~in1:! 
process ahoul bail. 

Who is delll;lIt:lf! The m;lJoJ'i1 I or defendants IOdal. tl1 er 
85 percen!. arerclea,cd in ~oll1e'nlaJlnerbdore Inal; ~llJJ1e 
70 percenl of Ihose relea,ed are freed ntlJ1rln;tnClall) 

t\ lar>!e nUlllber or jail-. in Ihe COUllii\ arc e\lreJlleh 
crtllltied. II ilh lllan'l under court llJ'd~r, hee"u,c Iheir 
L'J'(l\\ ded cond iIi on s ~ 101;11 e cun sl II U Ilona I ,ta Illia I'd, gIll ern­
ing Ihe cU~ll1d) uf pn,(1I1cr." 

A large J1llnoril! of Iho,e dCI;lIned 111 .lad are peuple \I!lll 

arc chalged IIllh Illinurollelbcs: man) app,trenll) lac~ Ihe 
rt:~(lurces {(1 raise el en Ihc lOll hail Imposed 

The ('01/(/"('1 o/,I/lOse ",ho (Ire reit!llSl'ti. ,\IIltlJ1l! Iho" 1\ Ill) 
arc relea~ed. ~elcn of e\ en eil!hl relurn for ~nal or (llher 
displlsilllln or their ea,e" ()n ;~Icrage. t1l1e 01 elcr~ ,1\ 
relea~ed defend:lIlls i., arrcslcd for an llflcnse ullllJllllled 
during Ihe period or prclrial relea,c, The,e nell urfellSes. 
as a group. are ,Iighll! more senou, Ihan Ihe inilial charge, 
in Ihese defendaJ1ls' case, and re,ull In:1 rale nf L'On\ IClion 
equal 1\1 Ihal in Ihe pcnding Lases, 

SOll1e 30 percenl uf Ihnse defendanl, 1\ ho are re:IJTe,led 
II hile un prclrial release are rcarrcsled mtlJ'e Ihan l1l1ce. In 
jlJri,diclion~ Ih:J! clllph:t~i/e aplwarancc for Irial ", Ihc on I) 
lel!ilirnale h:lSi, Ji)r ,e!linl!. rcleasc eondilions. rearresled 
dc'fendanls are often (as Im~1l\ a;, IlllHhirdsl rerelea,ed \\ilh 
//(1 dUI//!;£' heinl! made in II~eir e\i'linl!. usual" nonfinan­
cial. cOJ;dilion, 'or release. In facl. in ~uch juri',dlclilln, 
jud~e" arc u,u:tll) nOI a\\ are Ihal dcfendanls .,edin~ rclea,e 
are :liread) rele;lscd in a pending L'ase or arc UUI on prohalion 
ur parole. 

One e.'liIll:tle i;, Ihal prelrial ofTen,es accounl for aboul 
onc-fiflh of all crimes resulling in arresls in Ihc L!niled 
SlaIC.,. 

R(lil tleci.~io"IIi(lkillg. There is ~real larial ion in Ihe pa!lern 
of prelrial criminalilY from jurisdieliun to jurisdieliun. 
:'vloreOler. Ihere i, Irelllendou, larialion in Ihc release C(ln­
dilioJls and hail amOlllll, ,CI b) dirferenl judgc, II ilhin a 
..,ingle juri,diclion. 

Therc is COil! inuin!.! con fusion ahoul whclher and hUll ,oci­
ely's inlcre,1 in prcvenlingcriJlle, COlllmi!led hy people on 
hail ,hould he accomJlllldaled wilhin bail poliLic~ and 
deci.,ionmak ing. 

Current Issues in Bail Policy 
The crowding of many lIlunicipal jail.-, and Ihe reI ief-of-ol'er­
cJ'Owdinc decrees of Federal dislricl COllrt.., have crealed 
pressure '01' m;tgi~lralcs 10 lkcrease Ihe usc of pretrial deten­
tion. This has occurred al a lime when conccrn aboul pretrial 
crime has crealed counlcrpres,urc, 10 jai I more defendanls. 
'·!ence. currenl concerns demand hail. praclice, lhal neilher 
delain large numbers of defendanl~; who would probably 
nIH commil addilional offcnses if released-and would 

probabl) appear fort rial- nor delai n ((10 kll of I ho,c defend­
anls IIho \l'ould commil addil ional ofknses or would nOI 
appear for Irial. 

The onl) \\a) 10 achiel'e Ihi., result is ((1 impro,e Ihe ,yslelll's 
abilil) 10 predicI whiLh offender, arc J1lore or Ie" li~e1) (() 
appear fort rial and more or Ie" I i~ c I) !ll comm i I addil ional 
crillles. Yel Ihere are ;,Irong objeclions 10 using prediel ions 
as I he ha;,e, for hail or prel rial relea;,e deeisions, One II a) 
10 ,Or! OUI Ihe I;,sue, i, flr;,1 to CtH1,ider II hether concern, 
ror crillle;, eOlllmi!led II hile on hail ,hould be refleclcd in 
baIl poliL'ies, 

The mo,1 \\ Idel) ,upponed purpo,e of bail and prelnal 
delenllon" II) gllaraJ1lee :ppearances nt Irial. Indeed, prac­
IIL'alil no one disal!rees Ihal ,oeiell ha, an inlerest III adl ane­
II1g Ilii, ~llal and h?1S Ih~ nghl 10 inipose reslrielions Oli the 
freedolll orindi\ idual, III aceoJl1pli,h it. Whal is less ohl iou, 
I;' Ihal the pllr,uil oflhi, goal require, Ihe;,) ;,Icm (() ma~e 
a predlcllon "hOlll II htl" li~el) 10 appearal Inal and II ho 
"no!. Indeed. Ihe principal accomplishmenl llflhe reform 
Imll emeJlI in Ihe mid-Il)6(J's II as III ,hO\1 thaI a group of 
delendanls could he idenlJ fied whtl II nuld ,hO\1 up rOrlrial 
\1 J! houl :lnl ea.,h hai I or dClcm Ion. Essentia I h , this eonsl 1-
IUled an ";lprolemenl in predlclile capah"~(ie;" although 
\\ hal II as being predielcd II a" appcarance:n Irial. nol fUlure 
L·rlllles. So. Iradilional bail policies seem (tl,anclion predic­
IltH1" 

ObJecllons hal e been r:",ed III Ihe u,e or predielions III 
ma~ ing preiriaJ release and delcnl Ion deci,ions elen \1 hen 
Ihe predlclion., are abolJl appearance al tnal, One i, Ihal Ihe 
pred iCI ions are ,omel i II1C, Inaccurale '0 Ihal "lllle are de­
lained IIho II ill appearal Inal. and olher, are reiea,ed \Iho 
II ill ",~ip:' r\ ;,econd i, Ihal Ihe eharacleri'II·':., u~ed in 
J11a" ing Ihe predlellon, are said 10 be inappropriale hecau,e 
Ihe\ are blameless in Ihemse"es. or nol under Ihe cumrol 
uf ihe indil idual. or arc corrcl:J!ed wilh lariables ;,ueh a;, 
class and race and Iherefore producc tfl' /uc'IO i r nul tfejurc 
el"olH1miL ur racial di,criJ11inalioJl. 

11011 eler. proponenls of Ihe usc of predicI ions argue Ihal 
prelnal relea;,e deei,iuns ine\ilabl) iJlloh e predlelion,. 
whelherexplicil orilllplici!. and Ihal Ihe u,e nr explicil and 
le;,led prediclion;, impnll'e, Ihe ,~,Iem h) minimiling Ihe 
usc of del en lion and lila!" III l! deci,ions llIore eon,isl.;nl. Thi., 
allolls a pl1lic! JI1a~er 10 r;"e OUI Ihe use of lariahle, Ihal 
arc inappropriale. In .,hurl. if one aceepls Ihe ide:1 Ihal 
prediclions are inelilable.one lIlighl as lie II ma~e Ihem:" 
accuralc and el'enhanded as pos,ible, 

Thi, discul>,il)n seems 10 chanl!e ,i!!nificanlh when Ihe 
Ihing being prediclcd i, nOI ap'lcar:~nce at Irial. bUI Ihe 
likelihol)(1 of fUlure crimc,. The arcunlenl, for and al!ain,1 
Inc use llfprcdiclions are quile similarwhclher Ihe sl;bjecI 
is predicliun of appearancc al Irial or prediclion of crillle 
on bail. The ConlJ'l)Versy. however. is OI'er whelher Ihe goal 
of reducing crimc by pen,ons on bail i, an appropriale ob­
jecli"e {,fbail policy. Prevelllive delcnlion involves deciding 
whelher 10 delain defendanls charced and eOlll'icled in Ihe 
pasl of designaled "dangerous or s'Crious" offenses as a way 
of prel'(::nlin; hail crimes. 
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~tan! scholar~ \"ic\~ ~uch a purro~c a~ at Ica~t unworthy. 
and perhaps uncon:-titutional. although the Supremc Court 
ha~ upheld prc\"cnti\c detention ,tatutc~. Others argue that 
such concerns may properly be a part of prctrial decision­
makin!.!. ~incc societ\ has a strOll!.!. illlere~t in control\in!.!. 
crimes~ committed b\ those out O~l bail. Still othcn, thil~k 
ctTecti\"e predictors cannot bl' fl'und or that the problcm of 
crime on bail can bc attacked more ctTecti~eh"thmu!.!.h other 
measures such as ~peeding up the trial proce<,.llrb!~making 
crimes committed on hail a ~pecial ofTcnsc sUbject to addi­
tional punishment. 

Indeed. one approach tll controlling crime on bail b! re­
sponding to actual criminal ofTcn~es rather than tr! ing to 
predict them in ad\ance. as in pre\"Cnti\"(~ dctention. ,,"as 
used in Baltimore Thi, "one bite of the apple" approach 
"as incorporated into the 19ii4 Federal Bail Reform Act. 
It consists Oftwllmajorcompl1nents. First. the defendant", 
release order prohibits both failure: to appear for trral and 
the commission ofa crime while relea~ed. Second. rearrest 
wtth probable cause constitutes e\idencc of untrustworthi­
ne~s and authorizes rc\"ocation of release in thc pending 
case. Hence. in this approach. \"iolat ion of the court';, relea~e 
order rathertlmn anticipated future criminalit~ is pen:t1i/ed. 

Public policy in America is cyclical. Today the balance can 
be said to ha\e shifted ~Iightl) in f~l\or of public safe:t~. 
\~herea~ in the recent past the interests of accused persons 
were paramount. Reforms h~l\e responded to public con­
cerns and research lindiIH!s. How \OU feel about bail and 
pre\en',i\e detention may ~depend lin whether you s! m­
pathil,~~ more with the point of\'iew of public defenders and 
defendants or with that of prosecutors. Is the purpose of 
bail to protect the accused or to pre\"ent crime'! Can it do 
both"? 
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Statutes 
The 1966 Bail Rcform Act. Iii L'.S.C. 31461'1 ,ll'e/. 

The 1984 Bail Reform Act. P.L. 9ii-4n. Titlc II. .,ec~. 
203-210. 

The 1970 District of Columbia Court Reform :tnd Criminal 
Procedure Act. D.C. Code. ~ccs. 23-1322 and 23-1331. 

Discus~'ioll Questiolls 
I. Should the probability of the defendant's appearance at 
trial be the onl\ matter considered when ~ettin!.!. hail or 
establishing pr~trial relca,e condition,'! ~ 

2. Should the likelihood that the defendant" ill commit 
additional crimes \~ hile on bailnrpretrial rclca;.c he ta~en 
into account'! 

3. Should the dcgree ofcnmding in a cOlllmunit) "jail be 
takcn into accollnt when pretrial release and hail decision;, 
arc madc'! 

4. What do you think thc term "pre\enti\e detcntion" 
mcans'! What arc the argumcnts for and again;,t it'! 

5. A defendant who is held in jail until his trial ",ufTers 
ob\iou~ disathantage,. The puhlic sufTers from erimcs 
committed by dcfcndallls \~ ho arc releascd bcforc trial. HO\~ 
\~ ould YOU rCl(lllcilc thcse conllictin!.!. interest, in iii.iividual 
libert! 'and public safety,! -

6. If arrestcd pcrson!, arc presumcd innocent until prm"cn 
guilty. how cun the detcntion of defcndants in licu of bail 
bcjustified,! Should it mattcrthat police had prohable cause 
to belic\"e an arre~t warrant would be i.,sucd whcn thc\ 
madc thc arrcst'! . 

This ;,lUdy guide and the vidcotape, 0111 1111 Hail. is 
one 01'22 in the CRIME FILEseries. For inforrnation 
on how to obtain programs on other criminal ju~tice 
issues in the series. contact CRll'vtE FILE. National 
Institute ofJustice'NCJRS. Box 6000. Rockville. MD 
20850 or call 800-851-3420 (301-251-5500 from 
Metropolitan Washington. D.C .. and l'vtaryland). 
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