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The Evolution of Bail

Our syvstem of justice emphasizes deliberation and e
process to prevent passions from overwhelming a careful
consideration of the facts of an individual case. and therefore
to insure that an accused person is treated fairly. One aspect
of this orientation is the establishment of a reaisonable inter-
val between the moment of an arrest and the moment of
trial. This interval should be neither too long test the ac-
cused person suffer uncertainty too long) nortoo short tlest
the development of the relevant facts and careful deliberation
be compromised}.

However attractive this interval for due process reasans. its
existence inevitably creates a pool of people whoare inan
awkward legal status. Defendants are not quite like other
people in that there is probable cause to believe that they
have committed an offense. This may justify some special
level of state supervision. However. defendants have not
been convicted and therefore cannot justly be punished. In
addition. defendants know: that the state intends o prosecute
them., and if the case against them is strong enough. they
may have strong reasons to flee rather than stand trial.

A variety of approaches have been developed o allow
defendants freedom betore trial and to guarantee their ap-
pearance at trial, The traditional approach was 10 require
the defendant to find a “surety”—a triend or neighbor who
would promise to see that the defendant would appear. This
system @Howed those with responsible friends to go free
priortotrial. but jailed those who could not find a suitable
surety. In the Jate 19th century. maney bail came to be the
dominant approach: a defendant wus obliged to put up
money that was subject to forfeiture if he tailed to appear.
This allowed those with money of their own to secure re-
lease. In addition. others could secure release by borrowing
maney from a bail bondsman—the modern. commereil
version of a “surety.” but those who could not raise the
necessary amount of money stayed in jail. A third approach
was simply to jail those who seemed particularly likely to
flee. and w release on a promise 10 appear thase who were
likely to appear at trial without worrying about surcties or
cash bail.

All of these approaches are now in use. The dominant
approach until the mid-60"s was to rely onmoney bail, In
the 19607s. this approach was attacked because it seemed
to discriminate against the poor and minority groups. Many
people accused of crime are poor. and judges. for whatever
reasons. often set bail at levels beyond defendants” means.
This seemed to many to violate the eighth amendment’s flal
statement that “excessive bail shall not be required.”™ In
addition, the judges® decisions about bail did not seem w0
be guided by any explicit policies. Discretion was the rule.

Reacting to the economic inequality inherent in cash bail.
the Vera Institute of Justice in New York City conducted
the Manhattan Bail Project from 1961 to 1964 10 test whether
indigent defendants could safely be released without making
financial arrangements. This release on one’s own recogni-
zance ("ROR™} amounted 10 a simple promise from the
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defendant to appear for trial. The Manhatan Bail Project
was a success in that the vast majority of ROR defendants
did appear for trial. The use of ROR releases for many
defendants soon spread to almost every major city.

Today s pretrial release agencies were set up at that time
to interview defendants after arrest and to vbtain’informa-
tion. the veracity of which they then verified. concerning
the defendant’s “community ties.” Among the fuctors con-
tributing ro each defendant’s point scale score were (and
are) his residence in the jurisdiction, length of residence at
this present address. emplovment, history of failures 1o
appear for trial. andarrest and conviction record. Following
the screening process. those with adequate paint totals,
today us then. are recommended for release on their own
recognizance. This system has enhanced the explicitness
and consistency of bail decisionmaking and reduced the
number ol defendants charged with minor offenses who
were jailed because they were too poor to pay even'minimal
bail amounts. The value of this approach was recognized
by the U.S. Congress which passed a bail reform law em-
phasizing ROR in 1966.

Since thatrime, a wider vanety of release forms have come
into use. often under rules of eriminal procedure mandating
that the least onerous conditions necessary o ensure the
defendant’s appearance for wrial be used. These include
street citation, ROR. third-party custody | bail deposited
with the court, surety bond and outright detention. In ad-
dition, post-release supervision such as weekly call-ins or
drug. alcohol, oremploy ment counseling may be required.

The pendulum had swung by 1970, however, and conceris
were voiced that oo many defendants were being released
and that they were committing crimes while on pretrial
retease. Congress in 1970 passed the District of Columbia
Court Reform and Criminal Procedure Act revising bail
Faws in the Nation™s Capital. The phrase “preventive deten-
tion " was udded 1o the vocabulary of pretrial release and o
nationwide furor developed. The new law was backed by
conservatives alarmed at the spread of nonfinancial pretrial
release. by idealists anxious t do away with high bail
detention. and by judges unxious to prevent the use of
pretrial release as alicense for the commission of additional
crime.

The new District of Columbia law was hotly debated but
seldom used. Under it, elaborate detention hearings were
required for prosecutorial presentation of evidence that the
defendant posed o danger 1o vietims. witnesses, or the
community at large. This new and controversial tool had
Iittde real impact on bail crime in Washington, Public and
judiciul fears persisted.

In response to these fears, some 30 5tates have recently
amended their rules of eriminal procedure 1o authorize
judges. in serting release conditions and ordering pretrial
detention. to consider both the liketihood of uppearance und
the defendant’s “dangerousness™ to himself or ta the com-
muanity . Congress passed its own Baii Reform Actof 1984,
The new Federal law provides more explicit guidelines for
Judges than do the majority of State laws, which offer no
standurds for identifying “dangerous™ defendants.,
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Current Facts About Bail and
Pretrial Detention

Any decistons o alter current policies governing bail and
pretrial detention must take account of the following Tacts
about who is detained priorto the tial. how those whoare
released behave, and the quality of the decisionmaking
process about bail.

Who iy detained? The muajority of defendants today . over
83 pereent. are released in some manmer before trial: some
70 pereent of those released are freed nonfinancially.

A large number of jails in the countiy are extremely
crowded. with many under court orders hecause their
crowded corditions viokire constitutional standards govern-
ing the custody of prisoners.

A large nunarity of those detained i Jail are people who
arc charged with mmor offenses: many apparently lack the
resources 1o raise even the law bail imposed.

The conduct of those who are released. Among thos. who
are released. seven of every cight return for trial or other
disposition of their cases. On average. one of every sin
released detendants is arrested for an offense commitied
during the period of pretrial release. These new offenses.
as a group. are slightly more serous than the initial charges
in these defendunts” cases and resultin a rate of conviction
equal to that in the pending cases.

Some 30 percent of those defendants who are rearresied
while on pretrial release are rearrested more than onee. In
jurisdictions that emphisize appearance for trial as the only
legitimate basis for setting releuse conditions, rearrested
defendunts are often tas many as twao-thirds) rereleased with
no change being made in their existing, usually nonfinan-
¢ial. conditions of release. In fact, in such jurisdictions
judges are usually notaw are that defendants sceking releise
arcalready relessed in apending case or are out on prohation
or parole.

One estimate is that pretrial offenses account for about
one-fifth of all crimes resulting in arrests in the United
Stutes.

Bail decisionmiaking . There is great variation inthe pattern
of pretrial criminality from jurisdiction w jurisdiction.
Morcover. there is tremendous variation in the release con-
ditions and-bail amounts set by different judges within a
single jurisdiction.

There is continuing coniusion about whether and how soci-
ety’s interest in preventing erimes committed hy people on
bail should be accommodated within buil policies and
decisionmuking.

Current Issues in Bail Policy

The crowding of many municipal jails and the relicf-of-over-
crowding decrees of Federal district courts have created
pressure or magistrates to decrease the use of pretrial deten-
tion. This has occurred at a time when concern about pretrial
crime has created counterpressures to jail more defendants.
Hence. current concerns demand bail practices that neither
detain large numbers of defendants who would probably
not commit additional offenses it released—and would

probably appear for trial—nor detain too few of those defend-
ants who wordd commit additional offenses or would nat
appear for trial,

The only way to achicve this resultis to improve the system’s
ability to predict which offenders are more or less likely 1o
appear for triat and more or less likely to commitaddition:|
crimes. Yet there are strong ohjections to using predictions
as the bases for bail or pretrial release decisions. One way

to sort out the issues is first to consider whether concerns
for crimes committed while on bail should be reflected in
bail policies.

The most widely supported purpose of bail and pretrial
detention s 1o gugrantee sppearances attrial. Indeed. prac-
tically noone disagrees that society has an interest inadvane-
g this goal and has the right o impose restrictions on the
freedom of individuals w accomplish it What is less obvious
15 that the pursuitof this goal requires the system to make

a prediction about who s likely to appear at trial and who

is nat. Indeed. the prineipal accomphishment of the reform
movement in the mid-19607s was to show that a group of
defendants could be identified who would show up for trial
withoutany cash hail or detention. Essentially . thisconsu-
tted an improvement in predictive capabilities. although
what was being predicted was appearance attal, nat future
crimes. So, traditional bail policies seem to sanction predic-
tiony.

Objections have been raised o the use ot predictions in
making preirial release und detention decisions even when
the predictions are about appearance attrial. Oneis that the
predictions are sometimes inaceurate so that some are de-
ined who will appear attrial. and others are released whao
will “skip.™ A second s that the characteristizs used in
making the predictions are siaid to be inappropriate because
they are blameless in themselves. or not under the control
of the individual, or are correluted with variables such us
cliss and race and therefore produce de fuctoil notde jure
economic or racial discrimination.

However, proponents of the use of predictions argue thi
pretrial release decisions inevitably involve predictions.
whetherexplicit orimplicit, and that the use of explicitand
tested predictions improves the system by minimizing, the
use of detention and making decisions more consistent. This
allows a policymaker ta rule out the use ot variubles tha
are inappropriate. In short. if one accepts the iden tha
predictions are inevitable. one might as well make themeas
accurate and evenhianded as possible.

This discussion seems to change significantly when the
thing being predicted is not uppearance at trial, but the
likelihood of future crimes. The arguments for and against
the use of predictions are quite similur whether the subject
is prediction of appearance at trial or prediction of crime
on bail. The controversy. however, is over whether the goal
of reducing crime by persons on bail is an appropriate ob-
jective of bail policy. Preventive detention involves deciding
whether to detain defendants charged and convicted in the
past of designated “dungerous or serious” offenses as a way
of preventing bail crimes.



Many scholars view such a purpose as at least unworthy,
and perhaps unconstitutional. although the Supreme Coun
has upheld preventive detention statutes. Others argue thit
such concerns may properly be a part of pretrial decision-
making since society has 4 strong interest in controlling
crimes committed by those out on bail. Still others think
effective predictors cannot be found or that the problem of
crime on bail can be attacked more effectively through other
measures such as speeding up the trial process, orby making
crimes committed on bait a special offense subject to addi-
tional punishment.

Indeed. one approach to controlling crime on bail by re-
sponding to actual criminal offenses rather than trying 10
predict them in advance. as in preventive detention. was
used in Baltimore. This “one bite of the apple™ approach
was incarporated into the 1984 Federal Bail Reform Act.
[t consists of two major components. First. the defendant’s
release order prohibits both failure to appear for tial and
the commission of a crime while released. Second, rearrest
with probable cause constitutes evidence of untrustworthi-
ness and autharizes revocation of release in the pending
case. Hence. in this approach. violation of the court’s release
order rather than anticipated future criminality is penalized,

Public policy in Americais cyelical. Today the balance can
be said to have shifted slightly in favor of public safety,
whereas in the recent past the interests of accused persons
were paramount. Reforms have responded to public con-
cerns and research findings. How you feel about bail and
preventive detention may depend on whether vou sym-
pathizz more with the point of view of public defenders and
defendants or with that of prosecutors. Is the purpose of
bail to protect the accused or to prevent erime? Can it do
both?
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Discussion Questions

1. Should the probability of the defendant’s appearance
trial be the only matter considered when setting bail or
establishing pretrial release conditions?

2. Should the likelihood that the defendant will commit
additional erimes while on bail or pretrial release be taken
into account?

3. Should the degree of crowding in a community "s jail be
taken into account when pretrial release and bail decisions
are made?

4. What do you think the term “preventive detention™
means? What are the arguments for and against it?

5. A defendant wha is held in jail undl his wial suffers
obvious disadvantages. The public suffers trom cerimes
committed by defendants w ho are released before trial, How
would you reconceile these conflicting interests in individual
liberty and public safety?

6. If arrested persons are presumed innocent until proven
guilty, how can the detention of defendants in licu of bail
be justified? Should it matter that police had probable cause
to believe an arrest warrant would be issued when they
made the arrest?

This study guide and the videotape, Qut on Bail, is
one of 22 in the CRIME FILE series. For information

on how 1o obtain programs on other criminal justice
issues i the series. contact CRIME FILE, National
Institute of Justice/NCIRS. Box 6000, Rockville. MD
20850 or call 800-851-3420 (301-251-5500 from
Mcropolitan Washington. D.C., and Maryland). .
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