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Moderator: James Q. Wilson, Professor of Government,
Harvard University

Guests: Michael Farrell, Assistant U.S. Attorney.,
Washington. D.C.

James H. McComas. Public Defender
Washington, D.C.

Edward J. Spurlock. Washington Metropolitan

Police Department
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e Y our discussion will be assisted by background information
% concerning some of the issues raised by the tourth amend-
ment and how the courts” interpretations of the fourth
amendment attempted to balance individual rights and

public safety.
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The Fourth Amendment

The fourth amendment o the Unied: States 7
provides:

“The nght ol the people o be secure in their
persons. houses, papers. and effects. against
unredsonable searches and seizures. shall not
be violated, and no Warriants shall 1ssue | but
upon probable cause. supported by Qath or
affirmation, and partcularly describing the
place o be searched. and the persons or things
o be seized.”

The fourth amendment is an expression of @ phifosophy tha
grew outobatfensive Brinsh practices prior o the American
Revoluuon, Towas written into the fundamental law of the
land by the framers of the Constitution, who hoped to assure
that our government would respect the sancuty . dignin .
and privacy of its cinzens. o
The language of the fourth amendment leaves several eritical
quesuons unanswered. Perhaps mostimporant, the amend-
meat does nottell us when a search or serzure is “unreason-
able.™ Can a search or setzure be “reasonable™ i1 11 is not
authortzed by a warrant? Can a search or seizure be “reason-
able™ af i 18 not based on “probable cause™ These and
stnnlar guestions have plagued the Supreme Court i is
efforts o construe the fourth amendment and 1o sirike

an appropriate balance between soctets 's legntimaie m-
terestineffectve law enlorcement and its often compeing
mnierest i preserving the privacy. mtegrity, and digniy
ol s citizens. )

The Need for a Warrant

The yuestion of whether the police need a wareant as a pre-
condition 1o a “reasonable™ search or seizure has played a
central role n the Court's interpretation of the iourth anrend-
ment. Over ime. the Justices have taken two very dishinet
positions on the question. Some Justices have vondiuded
that the ulumate isue under the fourth amendment is the
“reasonablencess™ of the police conduct. These Justices
emphasize that the eriteal considerations in the *reasonable-
ness™ determinavon-—whether the police had probuble cause
to search und whether the seirch was conducted in a reason-
able munner-—can be resolved ufter the search or seizure
takes place. Thus, for these Justices, the presence orabsence
ubawarrant s merely one ol severul factors 10 be considered
mn each cuse in deciding whether the particular search or
selzure was “seasonable.™

Other Justices have concluded that failure to obtain a warrant
N presumpuively “unreusonable™ except in extraordinars
cireumstances: Those Justices emphasize that the fourth
amendment is designed not merely 1o remedy “unreason-
able™ searches and seizures after the fact, but o prevent
them from occurring av all. Requiring a warrant in nearly
all cases: they argue. promotes this goal w three ways,
First, 1t breaks the exeiement of the “chase™ and requires
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the police officer o make a more reflective determination
of “reasonablenesy™ before he acts. Second. 1t preserves g
recard ol exactly what the officer knew at the time of the
searchand seizure, thus providing a betier basis for s judee
todecide later whether the vificer’s action was “unreason-
able ™ Third, and mostimportant, it requires that decisions
about probable cause and the scope of the search be made.,
not by police officers “engaged in the often compettive
enterprixe ol terreung out of crime.” but by “neutral and
detached magistrates™ who are more hikely to balunce the
competng considerations 1 afair and objective manner
Thus, Tor these Justices, a warrantless search or serzure is
“reasonable™ anly f the olficer can demonstrate thai the
latlure (o obtam a warrant was justified by “evioent™ oir-
cimstances ) )

tach ol these Giews has been supparted by majorties ol
the Supreme Court Justices at different ames 10 histor .
[nteresungly, at present, cach view can claim a partial
victary - Smee 1948, the Court has held that, in the absence
of extgent circumstances. searches are presumptively un-
constituttonal if they are notauthorized by asearch warrant.
See Joluson v United Stares, 333 U8, 10 (1948). Since
1975 however, the Couit has held that there is no warrant
requirement forurresss or other seizures of the person: See
Coted Stres v Warsopn 42308411 (1975). The Court
has explamed this seeming anomaly oniwo grounds. first,
generally requiring use of arrest warrants wauld more seri-
ously undermine effective law enforcement and. second.,
although there 15 a long wradition that supports-the use of
search warrants, there 1s no simnlar historical support for
AN arrest Wartant requirement

Searches Without a
Warrant in Exigent Circumstances

Althougharrests can be made without a warrant. the Court
has consistentdy held since 1948 that searches must be au-
thorized by w warrant m the absence of exigent cireum-
stances. What, thaugh, is an “exigent™ Circumstince”?
Perhaps the two mosteomman illustrations involve searches
of astomohiles and searches incident 1o irrests.

I Carrollv. Cnited Stares, 267 U8, 13201925), Federal
prohibition agents spotted a car tran eling on 4 highway
The agents had probable cause to believe that the cur con-
tined boatleg liquor, butif they went to veta warrant., the
carwould be tong gone. They therefore s}uppcd the carand
searched it on the spot. The Supreme Court held that the
search of the car was “reasonable™ because an automobile
i muovable and the automabile in this case could have lefy

the jurisdiction by the ime the officers obtained @ warrang

What are the hmus of this doctrine? In Chambers v
Muaroney, 399 U.§ 42 (1970, the police had probuble
vatse o believe a particular car contamed evidenee of o
crine. They seized the car on the highway | brought it to
the stationhouse, and then ~carched it withotit first abtaining
aowarrant. The defendiant fater argued that ance the police
have immaobilized a car. they should he required o obram
awarrantbefore they search it Tiat would enable a *neutral
and derached magistrate™ w decide w hether there was prob-
able cause 1o search i The Count repreted thus argument,
explaiming that for the pohice to cont nue 1o ™serze™ the car
while they soughta warrant would mpinge.on fourth amend
ment rights as much as an o immiedrate search iisell Thus.,
the police could *reasonably ™ choose in cach case w hether

to conduct an immediate search or impound the car and
seeh o search warrant,

I the police may search an automobile without aw arrant.,
wiven that there is probable cause o believe 1t contains
contraband or evidence, can they also search other prop-
erty --such as it home or a suitcase -t there s probuble
catise und @ potential destruction of evidence? Interestingly
the Courthas said “no. 7 In Vale v, Lowisiana 399 08 30
(1970, the Court held that the police ordmarily cannat
search o person’s home without a warrant merely because
they believe that sonteone i the house nught destroy eva-
dence,and in Unired Stares v, Chadwick 433 U5 10197600,
the Court held that the police cannot search a foatocker
without w warrant merely becaine a footdocker  Tike o
car-—can be moved out ot the urisdicuon The Court
explained that the indiydual has a “lesser expeciatan of
privacy™ m his car than m his home or other possessions,
and that a cur v theretore ennitled o less protection under
the fourth amendment

Searches Incident to an Arrest

The second commonly invoked exception to the search
warrant requirement ivolves searches “incident o arrest.”
Under this doctrine. when anindividual is s fully arrested.
the police may automatically ——and without obtaining either
a scarchror arrest warrant-—search the mdividual for
weapons and evidence of crime. The Court has qustified
this doctrine on a number of grounds: the need to protect
the arresting officers; the need o prevent the arrestee fram

destroying evidence in hus possession; the intrusiveness of

the lawful arcestis already so great that the incwdental search
is of only minorconsequence: and. beeause the individual
could in any event be subjected to an inventory search at
the stationhouse, it is not “unreasonahle™ to search him at
the time of arrest iseli.

Whatare the himits of the searchimardent to arrest™” Suppose,
for example. an individual is arrested o o mere tratfic
offense, forwhich there 1s unlikely wbe any evidenee, and
itis unlikely that the arrestee will be armed and dangerous.
In United Stares vo Robinson. 414 U8, 218 01973, the
Court held that the police may automatically scarch any
person subjected toa custodial wrrest, regardless of the
nature or severity of the erime. The Court justified this
conclusion largely m rerms of the need for “bright-line
rufes™-—thatis, the need toavord endlessly fine distinetions
requiring the palice v make on-the-spot judgments about
the unique facts of each individual cise i frequents recur-
ring situations involving “relatively minor™ intrusions into
privicy .

There are linnts, however. Suppose. forexample, anindi-
vidual 18 arrested in his home. May the police search the
entire home “incident o arrest?” Afthough atone time the
Court allowed this, more recently it has limited these
searches to the arex within the arresiee’s “tmmediate con
trol™ - the area from which he nught gam possession of a
weapon or destructible evidence See Chunel v Califorma,
395 U8 TR201969). Another common vartation on search
incident to drrest concerns, the drrest of i oceupant of an
avtamaobile s OF course, 1f the pohice have probable cause
to search the auomobile. they may do so wathout a wierant
under the sutamobile exception to the warrantrequirement
But suppase they don’™t have probable cause My they
nonetheless search the avtomobule "merdent o arrest™? I

New Yorkv Belton 453 U.S 434 01951y, the Court again
emphasized the need for bright-line rules in this contextand
held that the police may automsatcally search the passenger
campartment ol anautomobile - aneluding the glove com-
partment -~ 1nctdent to the arrest of an oecupantof the car.
The Courtindicated, however. thatsuch a search may not
extend 1o the loched trunk of the car. Tor o locked trunk
would not ordinarily be within the arrestee’s “immediate
congol.™

Searches in the Absence of Probable
Cause To Make an Arrest

[t should be noted that the doctrine of search incident o
arrestimvolves anescepuon notonly w the warrant reguire-
ment butalso o the probable cause requirement. Although
apolice officer must have prabable cause o make s law ful
arrest. there is no independent requirement that he have
probable cause w betieve that the person or place searched
incrdent to the arresthas any weapons orevidence of erime.
This doctrme thus ratses the question of when a search or
setzure can be “reasonible™ even i the absence of probable
cause.

The most commaon case in which this ssue arises, other
than search merdent o arrest---w here there is at least prob-
able cause o arrest —1nvalyes police contacts with citizens
that stop short ol arrest. Suppose. for example, a police
afficer appraaches an individual vn the street o question
himabout aerime. Daoes this constitute a “seizure™ within
the meaning of the fourth amendment? I so, is it permissible
only 1t the oificer has “probable cause™?

The Court has recognized that a police officer, like any
athercitizen, may approach anindividual on the streetand
engige him inconversation, as long as the indiy idual reason-
ably ‘understands that he s under no restruint and is free
siply to walk away . Inosueh circumstances. there iy no
“seizure.” But if the officer mdicates inany way that the
individual is under restraint—by display ing a weapon,
phy sically touching the individual, or by using language or
atone of voice suggesting that the individual mustcomply
with the officer’s requess --the fourth amendment comes
mto play. Sce Foride v Rover, 460 U8, 491 (1983

In such crreumstances, one mustask whether the “seizure”™

1s reasonable™ even in the absence of probuble catise. OF
cotrse, if the seizure constitutes o full custodial arrest.
probable cause is required. But what 1f the “serzure™ falls
short of an arrest? The Court has held that serzures short
ol an arrest may be “reasonable™ even in the absence of
probable cause Specifically . the Court hax held that a palice
officer may briefly stop a‘person for questioning if the
officer has “reasonable grounds™ o behieve that the indi-
wtdual has committed oris about to commit a criminal act
The Court has emphasized, however. that an myestigatine
stop st last o Jonger than s necessary weffectuate the
purpose of the stop™ and 'that “the invesngatn e methods
cmployved should be the least muusive means reasonable
avanlahle taverdy or dispetthe ofticer™s suspreton i a short
penod of tme ™ Foreda v Rover, G300 U S0 491 (198

Anather problem that frequentds arses iswhether the officer
iy seareh an mdividual teident to an v estigative stop
ey OQlpo, 3920 8 1119681, the Court rejected the
proposivon that a poalice olfeer may awmomancatly search




merdent w a fawiul stop, holding mstead that the officer
may conduct ondy a lumited “pai-down™ tor weapons i the
olfiver has “reasdnable grotunds o helve ihat the mdi-
vidualis “armed and presenidy dangerous " Thus, the Court
has msisted that the search be intted roarelatn ely wmniru-
sive {rsh and that 1t be undertaken only when there are
solid grounds w behieve that the idividuat s mfact danger-
Ol

Searches and Seizures by Consent

Another common sitaauion myolving searches or setzures
without either probable cause or a warrant i olves the
doctrine of consent. Justas an individual may waive other
constiittional rights, such as the right o ury r1al or the
right 1o counsel, he puay also waive the right o be e
cure.against unreasoniable searches and serzures ™ Thus.
vabid consent w il legrimate a search and serzure that other-
wise would be consutuuonally. prohibiied.

There are three elements w the consent doctnne. Finst, o
be vahid. the consent musibe “volungary "t must nut be
the product of duress. coercion. or“show ot authoriy ™ by
the police: On the other hand, the Court hay held thuat the
pohcee are under nu abhgauon o warn an mdividual of his
right 1o withhold consent and. moreover, that consent s
vithdeven it the individuadl did notknow thathe had a ngh
to withhold consent. See Scheckloh v Bustamone, 312
U8 218119731 The Court explained that it would be
thoroughly impractical o impose on the normal consent
search the detnled requrements of an eflecuve warning,”
and that @ regmirement that the government prove that the
consenting person was aware of this night would “create
sertous doubt whether consent searches could contmue o
be conducted™ m hght of the difficulty 1 proyvmg such
awareness. The Court thus concluded that the “voluntan-
ness” standard represented an appropriate decommodation
ol the compenng mieress.

The second element of the consent docinne involves the
problem of third-party consent Suppose two persons share
anapartment Can one consentio asedrch of the comnion
arza? Ot the other’s bedroom? 1a Unrred Stares s Marlodd,
H13U.S 164019740, the Court hedd thatan indiy idual who
shared a bedroom with the defendant could yvalidly consent
to a search af the room. The Court expliined that it
reasonable to recognize that any o} the codnhabiams bas
the right to perput the mspectanin s own rght and that

the others have assumed the misk that one of therr number
smight permint the common area (o be searched ™

The durd element ot the consentdocirine s olves the ques
ton of nustihe . Suppose o police offreer reasonably beliey e
the person wiving consent s enittfed 1o do so. but i Lt
he or she isn't The Supreme Court has never addressed
thisassue The lower courts are divided  Some focus on the
reasonible belet ol the oificers and uphold the search.
others focus on the rghis of the imdi dual and condlude
thut 3 e hasn " tempowered ihe other person o 2ive vonsent.
he hasn™t “ussumed the rish™ that the other will do so and
he therelore asnt wanved s righis

These are only wfew of the arany sves arsig under the
tourth amendment They do not address such nnportant
questons as remedies Lor violagons of the aniendment or

invastoms of pervaey by means that do not constine

tonal searches or serzures, such as wiretappmg o

ol undercover agents. But they -do atfer some ghir

the central fourth amendment myguiry - how does a i,
democratic society preserye the privacy L digmiy, and «:
iy of s crtizens while athe same tme assunng elit
amd eftective entorcement of s erimial Tiws? Al
the doctrines and principles amounced by the Court
olten seei ke “har-splitting” this i because the v
are difficult and the concept of “reasonableness™ is e
ently vague. But s through tis process of balancing.
accommeoditing. and ine draw g that we ulumuately detin
ourselves as a tree socrey
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Discussion Questions

1 Should the pohice be required to obtam awarrant betore
sedarching the home ot a suspected drug dealer?

2 Correntanterpretations of the fourth amendment permit

warrantless searches ofautomobtles w circumstances where
asatrant would be required before an apartment ora suitease
could be searched Do disupcuons ke these seem o you
usthied? Why or why pot?

A Many people regard search and serzure faws as
technicalines that are wrrelevant o the mnocent and that
sametmes fer the gty gofree Others view dismissals of
charges agamst guifty preople as anuntortunate but necessary
price tabe pand i Iiberty 1s wo be maintained for alt ot us
With which view do you agree, and why?

4 One premise ol search and serzure Law s thatimdn idual

liberty will be better protected 1f an idependent magntrate
deades whether asearchor serzure is warranted than i that
decision s made by police officers i the excitement ol an
active mvestigation. Do you agree!
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