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Richard Singer. Yeshiva University

Moderator: James Q. Wilson, Professor of Government,
Harvard University
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Y our discussions may be enriched by some knowledge of
the recent history of sentencing in Amcerica. by anoverview
of recent changes in sentencing laws and practices. and by
a summary of the arguments that are made by opponents
and proponents of those recent changes.
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Historical Background

Sentencing isthe process by which judges impose punish-
ment on persons convicted of crimes. The punishments
imposed may range from probation without conditions to
the death penalty and also include fines. commumity service.
probation with conditions. and incarceration in jail or pre on.

For most of the 20th century, all American jurisdictions
had “indeterminate™ sentencing systems. Crinunal states
generly authorized judges o impose i sentence from
within ¢ wide range. Probaton o 5 yeurs was a common
range: probation 1o 23 vears was notunknown. The judge’™s
dectsion was usually final: appellate courts seldom con-
sidered appeals from sentencing decisions.

For defendants sentenced to prison. the judge’s sentence
set the outer limits. buta parole board would decide when
the offender was released. The judge might have imposed
a7 3-to-10-y ear sentence.” but the parole boards often had
authority 1o release after 1 year, or atter the offender had
served a designated fraction woften one-third) of the sen-
tence, Thus, whetherthe offender served 1 yearin prison:

or 3, or 3. was generally up to the parole board.

This system was called indeterminate because the prisoner’s
actual tme in prison would not be known. or determined.
until final release by the parole board. The system of inde-
terminate sentencing could be justified on a number of
bases. butits primary theoretical rationale was that it permit-
ted sentencing and parole release decistons to be indi-
vidualized., often on the basis of the offender’s rehabilitative
Progress ar prospects.

Criminologists Tong accepted the view that an offender™s
criminal musbehavior could be analogized to a disease,
which could be curedif properly treated ina properinstitu-
tion. Cure became o major goal of both sentencing and
incarceration: when released. the offender would enjoy
more satistyving, productive, and lawful Life; he would not
comnit additional ernimes and everyone's interests would
be served. This medical model of disease and cure required
thatoifenders be returned to the irée world when profession-
als judged that they were “cured ™

Treatment programs were seen as essentral, und both voca-
tonal and psy chological rmmng programs were mtroduced
into prisons. This rehabihative ovdook shaped even the
vocabulary ot criminal punishment. Prisons were often
called “correctuonal™ mstrutons, those for young adulis
were olien called reformatories.™ Indetermimate sentencing
survived for so Jong because 1t could be many things o
different people. For those notenamored of rehabthiation,
s capuci) tor indivdualizig pumshment meant thatoffend-
ersseenas dungerous could be held tor lengthy periods and
therebhy be mcapacaaied  Forthose concerned wiih rearehu
non, ideterminate sentencmng alfowed sentences o be
wndiny iduahzed on the basis of an assessment of each ol
tender’s umque cireunistunces and degree of moral gl
Fanaliy | the threat and possibilites afseyere sentences vould
be seen us i deterrent to cnme
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Uhe diseretians of pudges and parole boards were exercis,
Without Tegislative direction s o w hich senteneing go.
cere primiry . or which factors should be considered .
seting sentences or deternunimy parole release. Ditleren:
judges m the same courthouse could consider the same
Tactor as either migating or aggravating the defendunt’s
cutpability . Thus. tor example, while one Judge might
consider drug addiction as a mingaung factor that jusnfied
reducing the offender’s seatenve. another judge or parale
board member might consider such informatton an indicator
of futttre criminaliny . and a reason o inerease the sentence

Recent Changes in Sentencing

By 1970, indeterminate senteneing had come underattash.
Some critres clammed that the wide, unreviewable discretions
of judges and parole boards resulted i diseriminanon
against minorttes and the poor. Some were cencerned about
unwarranted sentencing disparities. Because sentences
could not be appealed, there was nothing o prisoner could
doaboutadisparately severe sentence. A considerable body
of research demaonstrated the existence of unwerranted sen-
tencing disparities and many believed them to be inherent
inindeternminate sentencing. lnaddition, highly publicized
reviews ol rescarch on wreatment programs concluded thit
theireffectiveness could not be demonstraied: the resulting
shepticism abour rehabilitative programs undermined one
of indeterminate sentencing’s foundations.

None of these critiques of indeterminate senteneing wits
uncontroverted. Supporters of treatment programs argued
that such pragrams could and do suceeed. orthatthe evalu-
ation research was flawed. or that programs fatled beciuse
they were poorly managed, or underfunded, or targeted on
the wrong categories of offenders. Judges. but-not only
Judges, argued that senteneing disparities were notis great
a problem as ertties contended. First, because judges were
able to considerall factors characterizing the offender, the
offense. and the offender’s prior eriminal record, many
Judges argued that most sentences were soundly bused und
only appeared disparate. Second . because individual judges
inevitably hold dilferent opinions and values, and have
different beliets about the purpose of punishment, therr
sentences properhy might reflect those ditferences.

The erities of indeterminate seatencing have successlully
attacked (tm many jurnsdictons. Changes in sentencing
Taws have swept the country . Many new systems are “deter-
mrnaie™ 1 that parolé release has been elminated and the
duration af a prison sentence can be determined at the tme
af sentencing Statesas ditferent and dispersed as Maine
and Caltforng, or Flopida and Washingion, have mstituted
nunor changes These melude the abolinon of parole. the
extublishment of detnled staiwory sentencing standaids,
and the establishment of vanous systems of “presumpose”
sentencimg A pumber of urisdicttons have estabhished new
admstraine agencies called “sentencing comnissions”
and delrcated authonty o them o develop gurdelimes: o
seniencing.

Parole reforms—abolition and guidelines. "'e attachs
upon indeterminate scintencing mosed several States to hunit
oreliminate the diseretion of pirole boards. A dozen States,
including PennsyIvania, Connecnicut. Maine, Calitornia,
and Wishington, hive recently abolished their parole
hoards. While this has effectively eliminated the indetern-
mate aspect of sentencing. it has not necessarily aftected the
wide diserction held by judges, [nthecarly 1970, Muaine
ehiminated the parole board but allowed judges to impose
any septence from withina very wide range anthorized by
law (e g, probation to 13 years). The legishure provided
no guidance as to the “appropriate”™ sentence within that
range. At the other extreme. States like Cilifornia abolished
parole refeases,. but adopted detailed standards for judges”
sentencing decisions. Some Jurisdictions reramed parole
releise but adopted parole guidelines. The Oregon parole
board and the United States Parole Commission. among
others, voluntarily adopted strict guidelines o standardize
theirrelease deeisions. This reduced both the unpredictibil-
ity of sentences and the we/ hec diseretionary aspectof parole
release that had bathered many erities.

Sentencing commissions. Inseveral States. includig Min-
nesot, Pennsy Ivania, and Wiashingron, sentencing conunis-
sions have developed comprehensive “sentencing
guidelines™ which attempt to standardize sentences. primar-
ily on the basis of the offender’s erime and his past criminal
record. Of course, even where the legisiature delegates the
usk of setting sentencing guidelines to @ commission, it
retains the right ta ratify or reject the conumission’s propos-
als, The details of the guidelines systems vary substantially .
as hive their impacts, fn Minnesora, itappears that judges
have generally followed the guidelines and that sentencing
disparities have been reduced. Tn 1984, Congress established
a Federal sentencing commission to develop sentencing
auidelines forthe Federal system. Thatcomimission is sched-
uled t report to Congress by nid-1986.

Presumptive sentencing. Some of the new determinate
sentencing systems provide a range within which the judge
should impose sentences inordinary cases. Others, such as
North Carolina, New Jersey. and California, have estabs
lished @ single presumptive sentence: In California the
“presumptive” sentence fora numberof erimes is 3 veurs,
but a judge may sentence an offender for cither 2 or 4 years
ardstill remain within the range authorized by the stiatute.
“nan example from Minnesota that was diseussed in the
Crine File program. the presumptive sentence is -9 months,
but the judge may impose sentences between 43 and 53
months without leaving the runge. In other States, however,
that runge may be much wider-—20 10 30 years in Indiana
for Class A felonies. I the range i Teo wide, vne of the
main reasons for removing indetermmacy - the effort 1o
reduce disparities—may not have been achieved at all,

Noteven the most restrictive of these sehemes tally pre-
cludes the judge from imposingany sentence, so long as it
is within the Statutory miimum or pinimunm sentence.
Even under sentencing gurdehines, a judge may senienee
outstde the guidelmes 1 g wrien statenient of reiasons is
provided. Some States provide lists of aggraviting and
mitgating circumstances that nity be canstdered i depart-
ing from the guidelme sentence or range.

I the sentencing rules restrict diseretion only for semences
of miprisanment but do not aftect the pdge’s deciston 1o
imprison or not cthe “m-our™ deciston, one purpose of the

icform may be substanrially frustrated. In California, for
example, while the percentage of persons convicted of
burglary who were sentenced 1o prison rose after new sen-
tencing legislation was enacted. from 27 percent to 33
percent, neurly iwo-thirds of persons convicted of burglury
receised no prison sentence. while one-third received a
prison term within relatively strict guidelines. In Minnesotd.
Judges follow the in-out guideline in 91 1094 percent of
the cases. thereby establishing some consistency in these
decisions. {1t could be argued that the decis’ » whether (o
imprison is more important. at feast in term.. of disparity .
than the decision of how long to imprison,

Volunmary guideliney. Finally , muany jurisdictions. such as
Michigan and Denver, have experimented with “voluntary™
sentencing guidelines, which pravide judges with informa-
tion on the “usual™ sentence for the offense and the offender:
the judge is not obligated to follow these puidelines. Volun-
tary guidelines have generally been developed by judges or
by udvisory committees appointed by the State’s chief jus-
tice. Some judges favor voluntary puidelines, even though
they believe judges should retain full discretion aver each
individual sentence.

Arguments and Counter-Arguments

Recent chunges in sentencing laws and practices have not
gone unchallenged. Some, as noted above, question the
premises forchange and the critiques of indeterminate sen-
tencing.

Other crities argue that retribution or “just deserts.” the
primary purpose of many madern sentencing laws. is
philosophically unaceeptable in the late 20th century. and
that sentencing grids which substantially constrain judicial
discretion are unfair because they forbid judges to consider
mitigating factors and to act mercifully. Some also argue
that the endorsement of retribution (albeit “equal”™ retribu-
ton) as o proper goal of sentencing has led to severely
increased sentences; which these erities see as undesirable.

Apotherconeern about the new sentencing laws is that the
pereeived rigidity of the statutes or guidelines enhances the
discretion of the prosecutor, particularly during plea bargain
negotiations. Judicial discretion at leastis exercised in the
open. while prosecutarial diseretion is generally exercised
behind closed doors.

There is another coneern not mentionéd in the Crime File
program: 11 determinate sentencing systems. retain “good
time™ (time off for good behavior) to reduce sentences,
privon guards and other prison personnel may effectively
become sentencers. Minnesota and most other States that
have adopted determinate sentencing sl provide for sub-
stantial good times Calitorma recently enlarged the amount
of good tmea prisener can carn of T his deternunate sentence
and has theretore enlarged the diseretionary powerof prison
offictals to affect the actual durdton of confipemeit
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Yet another criticism of sentencing reform s that 1t hus
contributed o recent increases in prisoncrowding, first by
causing the sentencing 10 prisan of many offenders w ho
previously would have recen ed probation, und second by
removing the “safety valve™ of carly release on parole
the event of overerow ding. This problem was avorded 1
Minnesota. where the legislature specitically instructed the
sentencing commission 1o tike prnson capactty into aceount
whenitdeveloped the guidelines. Minnesata has entrusted
to the commission the lob of realigning the audelines
avord overcrowding i iCarises. A stimtlar provision is con-
ttined in newly enacted Federa) legislanon. The provision
should be emulated by any Stuate considering changes in
the sentencing system unless., ol course. the States eitizens
are willing 10 bear the financial burden of burlding more
prisony,

The controversy over determinate and deternminate sen-
tencing'reflects deeperarguments over the purposes of the
eriminal law . For the past century. those who argued for
uncertainty and indeterminacy sought 1w use the criminal
Senience s a means of erime control. They sought 10
frighten the potential offender, w rehabilitae the “treatable”
uffender, and (o incapacitate the incorrigible in order 1o
reduce victimization in saciety . Recent seniencing changes,
while partly based on empirical disillusionment w jth these
goals, alsa draw upon the retributive notion af 3 fair, certain,
and equal punishment for aj those who infliet the same
harm upon society. The dispute over the purposes of crim-
inal sanctions has persisted for centuries, and the recent
changes are unlikely to resolve tha dispute.
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Discussion Questions

I What should be the purpose of sentencing el
ton, deterrence, icapacitaton, or retribution?

2 Isitmore important thag sentences be consistent, w
probably means thay Judges wil] he deprived of mye s
thetrdiscretion, or thar sentences beindividuahized, s
probably means that there wil] be sigmilicant unw aip..
disparines ?

3. Should senteacing decisions be miluenced by the iy
of the prison population?

<+ Do you believe Judges and parole bodrd members cap
assess when or whether offenders are rehabiluaged?

S lyouwerea legishutor, which w auld you favor
aundle sentencing or indeterminae senteneing?

deter-

Phis study guide and the videotape, Sentencing,

Isoneaf 22 iy the CRIA - FILE series. For information
on how (o obtain programs on other criminal justice
Issues in the series; contact CRIME FILE, National
Instinute of Justice NCIRS. Box 6000, Rocky ille, MDD
20850 or call 800 8513420 (30 2513500 from
Metropohitan Washington, 1.C, und Mary fand).
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