Institute of Justice

a n d P r a c ti c e s

Intermediate Sanctions
in Sentencing Guidelines

5 :5 National Institute of Justice
",

Bureau of Justice Assistance
Office of Justice Programs s LS. Departmant of Justice




U.S. Department of Justice
Office of Justice Programs
National Institute of Justice

| nter mediate Sanctions
In Sentencing Guidelines

by
Michael Tonry
Subcontractor to:
Abt AssociatesInc.

May 1997

Issuesand Practicesin Criminal Justice isapublication seriesof theNational I nstituteof Justice.
Each report presents the program options and management issuesin atopic area, based on a
review of research and evaluation findings, operational experience, and expert opinion on the
subject. Theintent isto provideinformationto makeinformed choicesin planning, implementing,
and improving programs and practicein criminal justice.




National I nstitute of Justice

Jeremy Travis
Director

Cheryl Crawford
Program Monitor

Preparedfor theNational I nstituteof Justice, U.S. Department of Justiceby Abt Associatesinc.,
under contract #0JP-94-C-007. Points of view or opinions stated in this document are those of
the authors and do not necessarily represent the official position or policies of the U.S.
Department of Justice.

The National Institute of Justice isacomponent of the Office of Justice Programs, which also includes the Bureau
of Justice Assistance, the Bureau of Justice Statistics, the Office of Juvenile Justice and Delinquency Prevention,
and the Office for Victims of Crime.

NCJ 165043



Table of Contents

Page

0TS Yo o [PPSR TR Vil
ACKNOWIBAGIMENTS ...ttt ettt e et e e ettt e s teeeaneeesabe e e sateeeseeesmseeesnseesneeeanneeeanseesneeean iX
EXECULIVE SUMIMAIY ...ttt e ettt ettt e ettt e e et e et e e e te e e seeesaseeesateeeaneeesmseeeanteeaneeesnneeesnseeenneeeans Xi
S 1= T o T 10 TS Xi
INEErMEIAEE SANCHIONS ...ttt et b e s b e s st b e e she e s e e e b e e nneesnneeneenneennneans Xi
Combining Guidelines with Intermediate SaNCLIONS .........ccooiriiiiie e Xii
ZONES OF DISCIELION .....viiiiieieeeiee ettt e e e st b e e s he e e e e e s e e sae e e s e e nne e nsn e e s e e nneennneennees Xiii
PUNISNMENT UNITS ...t nin e n e ne e nan e Xiii
(e 7= [ - SRR Xiv

(0= =0 [0 Lo I (ol o1 0] SR Xiv
Likely FULUrEe DeVE OPIMENTS ... ..coeiiiie ettt ettt e e st e e s te e e eneeesnneeesmteeeneeeenees XV
Chapter 1: Intermediate Sanctionsin Sentencing GUIEINES ..........ccoviiiiiiii e 1
The Case for INtermMediale SANCLIONS .........cceiieiiiieieesi et sn e ne e sneesene e neennes 2
Guidelines for Use of Intermediate SANCHIONS .........c.eiiiiiiiiiieiiene e 2
00 010 (=P P TR PRSP PRPUPPOPR 4
Chapter 2: Intermediate SANCHIONS. .......coi et et e e see e e aee e e te e e sneeesneeesnneeesneeesneens 5
General Impediments to Effective Intermediate SanCLiONS.........c.cooiiriiiie i 6
RECIAIVISIN ...ttt e st e s e s a e s e e e b e e s Re e s nn e e neesneennneenneennneans 6
PrISON BEUAS ...ttt h e ae e b e n e e R e R e nan e ne e R e nn e neennneaa 6

L0001 = YT 0 PR 7
Experience with Intermediate SANCLIONS ... ...oooiir e e e snee e e neeeeneeeens 8
[ T0To |l O 0 1] 0 1S PSPPI 8
INEENSIVE SUPEIVISION ..ottt ettt et e e e e e et e e eat e e e seeeamee e e sateeeaseeesmbeeeanseeenneeesnseeeaneeesnneens 9
House Arrest and EIeCtroniC MONITOING ......coeeueiriiee ettt e e smee e e e e 10
Day-RePOITING COMENS ..o it et e et e et e e s e e e st e e s be e e saeeesbeeesmteeeaneeesnseeesnseeeneeeannes 10
(00010 0T 0L ST Y o= TS 11
MONELAIY PENAITIES ...ttt e et e e st e e st e e st e e sn e e e eneeesnseeesnteeeneeeenees 12

D= Y 1= SRS 13

Planning fOr tE FULUIE ... .ottt ettt e e e ae e e s ae e e sate e e sneeesnne e e enteeenneeesnneens 13
00 070 (=TSRRI 13
Chapter 3: SentenCing GUITEIINES .........oiiiii et e e st e e e e eae e e snteeeneeeennes 19
Effects 0N SENENCING PraCliCeS ... .ii ettt e e st e e sate e e snt e e sne e e snteeesneeesnneens 19
Changing SentenCiNg DECISIONS ......ccocueiiiieieiiee ettt e et e et se e et e e st e e saeeeenneeesneeesnreeesneeesnneens 19

S (U0 T T o= =SS 21




Disparity reducCtion iNthe SEALES .........ccuiiiiiiieiie e nnne e 22

Racial and Gender DIffEIENCES .........ooiiiiiiiieeeeree et 24

TYING POlICY tO RESOUITES .......eeeiieiee ettt ettt e e e st e e sate e e aaeeesmte e e sneeeeseeesmneeeanseeenneens 25

00 070 (=PSRRI 26

Chapter 4: Incor porating I ntermediate Sanctionsin Sentencing Guidelines ...........ccoccceviieeicen e 29

OBSLACIES ...t bt h e a et bRt E Rt n e R e e R e e e et R e e ne e nan e neennnean 29

Efforts at Integrating Intermediate Sanctions Into Sentencing GUIdEliNES ...........occvevceiirieeiiee e, 29

Interchangeability Between Prison and NONPriSON SENTENCES .......cuvveiieieiiee e 30

Residual interchang@ability ..........cooooiiiii et 31

Limited interchangealility ..........oeio et 35

Bounded interchang@ability ..........coooiiiiieie e 35

District Of COIUMDIGL.......coeeeiieiee et 36

LS 015V 7= 0 - SR 36

NOFN CArOlINGL. ...ttt n e nne e nan e e nnes 38

[ r=oi 1T or= = o o) [ o= o o SRS 40

SUDSEHTULION Of PENEITIES ...ttt ne e e 40

PUNISNMENT UNITS ...ttt e e e e e n e nmn e eneenneennneans 41

(o 721010 L= = (=SSR 41

CategoriCal EXCEPUIONS .......oiiiiiieiiee ettt ettt se e et e st e e st e e e st e e smee e e smteeeneeesnneeesnteeeaneeesnneens 43

Delaware' s Voluntary Continuum Of SANCLIONS........c.ocuir i 44

Interchangeability Among Nonincarcerative PUNiShMENES .........ooooiiiiiiiir e 44

N U 11T 1 ST 46

00 070 (=PTSRS 46

Chapter 5: Problems and PrOSPECES ......cooiiiiiieiiie ettt e et e e eesae e e sneeeeneeeenees 49

BUITAING ON TG PASE ...t e e et e e st e e sate e e st e e emne e e snteeenneeesnneens 49

ZONES Of DISCIELION ......veieeeiieeeiee ittt sttt s e e e s e e sse e e n e e meesse e e an e e neesmneenneeaneennneen 49

PUNISNMENT UNITS ...t e e nne e nnneene s 50

(e 7= [ - S 50

CategoriCal EXCEPUIONS .......eiiiiiieiiee ettt ettt e et e st e e saee e e st e e smee e e smseeeeneeesnseeesnseeeaneeesnneens 51

LOOKING 10 the FULUNE.......ee ettt ettt et e e et e e st e e ne e e sae e e snte e e sneeesmneeeenneeeneeesnneeas 51
Jurisprudential Principles that Can Frame the Design of Guidelines for

INEErMEIAEE SANCHIONS. ......eeeeieeiee ittt en e s ne e nnn e s e e nneennneenees 51

PUIMPOSES 81 SENMEENCING ......eeeeeieeeiie et et et e et et e e s e e eteeesateeesneeesmneeesnteeenneeesnneeesnseesnneeean 51

The prinCiple Of PArSIMONY .......c.coi et e et e et e e sate e e et e e s e e e sneeeenseeesnneeenneeesnnes 52

Suggestions for Incorporating Intermediate Sanctions in Sentencing Guidelings ..........ccccoocceeieeeneen. 52

The guidelines grid should contain four to six zones of diSCretion...........ccceeveeeiee e 52

Guidelines should include dispositive PreSUMPLIONS ........c.cooiireiier e 53
Guidelines should authorize judges to declare and be guided by the

relevant purposes Of SENTENCING IN EVEIY CASE .....c.eeeiiieeiieeeiee e eseeeeste e e seeeesae e sneeeenneee e 54

Guidelines should establish policies and presumptions concerning
CategoriCal EXCEPLIONS. ... ei e ettt e s e e et e e st eesat e e e seeesmteeesmeeeeseeesnseeesneeeaneeeannes 55

00 10 (<R 56




List of Figures

Figure 1
Figure 2:
Figure 3:
Figure 4.

Figure5:
Figure 6:
Figure7:
Figure 8:
Figure 9:

Figure 10:
Figure 11:
Figure 12:
Figure 13:
Figure 14:
Figure 15:
Figure 16:
Figure 17:
Figure 18:
Figure 19:

200-Bed, 90-Day Boot Camp (9—month RedUCLION) ..........coooeiriiiieie e 9
Oregon Sentencing GuIdelineS Grid, 1989 ..........coouiiiieiieiieieeee e 20
Departure Rates, American Guidelines Systems, Recent Years (in Percent) .........ccceveeevieeenneen. 21
Percentage of Federal Practitioners Who Believe Unwarranted Disparities

Have BEEN REAUCE .........ocuiiiiiiieiec et 22
Composition of Delaware’ s Incarcerated POPUIELiON ..........coceeriiriiie e 24
Average Sentence Length, Burglary, Oregon 1988-902...........cocoiiiiieiiiieiie e 25
Rate of Prison Population Growth for Selected States and the National System, 1979-1994 ....... 26
“Just Deserts” Pyramid GFid .........c.ooiiiriiieee et st e e sne e e s e snee e e nneee e 30
“Just Deserts” Pyramid Grid With Criminal HiStOrY .........ccocoeiiiiiiee e 31
Minnesota Sentencing Guidelines Grid, 1985 (Presumptive Sentence Lengthsin Months) .......... 32
Pennsylvania Guidelines Sentence Ranges, AUgUSE 1991 ........cc.oiiiiieiiiie e 33
U.S. Sentencing Commission Sentencing Table (in Months of Imprisonment) ...........ccccocceeeneeen. 34
Unarmed Offenses Grid (Time Reported in MONENS) ........ocoiiiiiiiieeee e 35
Pennsylvania Guideline (August 12, 1994) Standard RANGES ........ccceevieeeriereiiee e 36
1992 Sentenced Pennsylvania Offenders Redistributed Among Cellsin August 12, 1994 Grid ... 37
North Carolina Felony Punishment Chart, 1994 (Numbers Represent Months) ..........ccccocceeeneeen. 39
North Carolina Misdemeanor Punishment Chart, 1994 ........ueeeiii et e e 40
Oregon Sentencing GUIdEliNES Grid, 1993 .......coo i 42

Accountability Levelsin the Delaware Sentencing APProach .......cccoeeceeeieeeiee e 45




Foreword

New intermediate sanctions have been developed in every
State since 1980, and nearly half the States have, have had,
or are devel oping sentencing guidelines. Looking back just
27yearsto 1970, both devel opmentsare dramatic; then, few
Stateshad programsthat wouldtoday beconsideredinterme-
diatesanctions, and not onehad sentencing guidelines. From
alate-1990’ sperspective, neither intermediate sanctionsnor
guidelinescanbeconsidered novel. What is novel, however,
isthat policymakersin many Stateshavebegunto recognize
that intermediate sanctions and guidelines, taken together,
may assist each to achieveits primary purposes.

Until the early 1990’ s, intermedi ate sanctions and sentenc-
ing guidelinesdevel oped separately. Intermediatesanctions
were developed at State and local levelsto achieve various
purposes, including cost savings, diversion of offenders
fromjail or prison, reductioninrecidivismrates, and provi-
sion of midlevel punishments to midlevel offenders. Sen-
tencing guidelines were developed at State levels, usually
with purposesof reducingunwarranted disparities, reducing
scopefor racial and gender bias, and sometimescoordinating
sentencing policiesand prison resources.

Measured in terms of their stated purposes, sentencing
guidelines have been the more successful innovation. Evi-
dence from a number of States indicates that sentencing
guidelineshavereduced unwarranted disparities(ingeneral
andinrelationtoraceand gender), haveenabled policymakers
to make statewide changes in sentencing policy, and have
permitted States to coordinate sentencing and prison-use
policies.

Theeval uation evidence concerning intermediate sanctions
has been less reassuring. Major evaluations of boot camps,
intensive-supervision probation, community service, house
arrest, and work-release programs show that many new
programs do not achieve reductions in recidivism, correc-
tionscosts, or prison use. Theseresultsoccur in part because
of two common program characteristics: high failure rates
for technical violationsand high rates of net widening, that
is, sentencing offenderswho would otherwise havereceived

lesspunitive probati on sentencesto new intensiveprograms.
If the net-widening problem can be solved, however, inter-
mediate sanctions can serve as cost-saving sanctions that
reduce demand for prison bedswithout significantly dimin-
ishing public safety.

Policymakers in a number of States—notably Massachu-
setts, North Carolina, Ohio, and Pennsylvania—havebegun
todesign coordinated sentencing andintermediatesanctions
policies. Because guidelines until recently dealt only with
prison andjail sentences, promoters have urged that they be
extended to bring greater consi stency to probation sentences
and intermediate sanctions. Because of the net-widening
problem, guidelines have come to be seen as a device for
establishing enforceable policies governing judges sen-
tencesto intermediate sanctions. And, because many States
are concerned about the fiscal ramifications of recent in-
creasesin sentencelengthsfor violent crimes, the combina
tion of sentencing guidelinesandintermediatesanctionshas
been seen as a cost-effective meansto direct violent offend-
ers to appropriate prison sentences and many nonviolent
offendersto appropriate community sanctions.

Delaware, North Carolina, and Pennsylvania have imple-
mented guidelinesthat encompass sentencesto confinement,
probation, andintermediatesanctions. Latein 1996, several
other States were at work on such systems. A number of
different approaches have emerged. This report describes
and assesses these approaches and others under consider-
ation, sothat Statesattempting such coordinated approaches
in the future can build on the experiences of their predeces-
SOrs.

Jeremy Travis

Director

National Institute of Justice
and

Nancy Gist

Director

Bureau of Justice Assistance
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Executive Summary

More States have adopted and are developing sentencing
guidelines than ever before, and intermediate sanctions
continueto proliferate. Both assertions may surprise people
who are not actively involved in these devel opments. Pro-
grams in the States get much less media and scholarly
attention than do Federal developments. Owing to the un-
popularity of the Federal sentencing guidelinesandthenear
absence of intermediate sanctions in the Federal courts, a
person who knew only of Federal developments could be
excused for believing that both are failed or passé innova-
tions of the 1980’s.

In the States, however, both guidelines and intermediate
sanctions are thriving. Guidelines were in effect in more
Statesinearly 1997 than ever before, and both thenumber of
intermediate sanctions programs and the number of people
supervised in them grow every year.

A principal reason both are thriving is that in important
respectsthey can accomplish the goals policymakers set for
them. A second reason isthat policymakersin many States
areworried about the fiscal consequences for State budgets
of recently enacted mandatory minimum sentence laws,
“three-strikes” laws, and general increases in severity of
sentences for violent offenders. Legidators in a number of
States, notably North Carolina, Ohio, and Pennsylvania,
have enacted lawsthat will increase use of prison sentences
andlengthentermsfor violent offenders, whilereducing use
of prison sentences for nonviolent offenders and diverting
them into intermediate sanctions instead. In all of these
States, funds have been authorized both to build more
prisons and to pay for more community-based programs.
Coordinating sentencing policies expressed in guidelines
with operation of intermediate sanctions may be theway to
make ambitious new punishment policies workable and
affordable.

Sentencing Guidelines

Consider guidelinesfirst. State guidelines received consid-
erable national attentioninthe 1980" sand much lesssince.
Y et there are many more guidelines systems in operation
in the 1990's than in the 1980’s, and they are typicaly
more effective. Guidelines come in two broad forms: pre-
sumptive and voluntary. Presumptive guidelines, as the
words suggest, establish rebuttable presumptions about

appropriate sentences in individual cases. Judges can im-
pose someother sentenceby “departing,” but must thengive
reasons for the departure which are subject to appellate
review if a party appeals. Voluntary guidelines create no
presumptions. They arein effect suggestionsthat the judge
may accept if he or she wishesto do so.

Althoughasmany as10 Statesadopted voluntary guidelines
inthelate1970' sandthe 1980’ s, thefew that wereeval uated
wereshownto havefew or no effectson sentencing patterns
and most were abandoned or fell into desuetude. Delaware
adopted voluntary guidelinesin 1987 whichremainineffect.
Florida established voluntary guidelines in the early '80’'s
and later made them presumptive. Morerecently, Arkansas
and Missouri adopted voluntary guidelines.

Only afew Statesinitially adopted presumptiveguidelines—
Minnesotain 1980, Pennsylvaniain 1981, and Washington
in 1984—but they were adjudged reasonably effective at
reducing disparities, diminishing scopefor gender andracial
bias, andimproving coordinati on between sentencing policy
and corrections resources. Newer presumptive schemes
have since taken effect in Oregon, Kansas, North Carolina,
and Ohio. Commissions early in 1997 were at work on
guidelines in Maryland, Massachusetts, Michigan, Mon-
tana, Oklahoma, and South Carolina(and probably in other
States of which | am unaware).

A principal criticismof guidelinessystemsisthat they aretoo
limited in scope. The successful Minnesota, Washington,
and Oregon guidelinesin the 1980’ s governed decisions of
whowassent to prison, andfor how long, but set no standards
for imposition of jail sentences, intermediate sanctions, or
standard probation. Sincefewer than 25 percent of convicted
felons in many States are sentenced to State prison, those
early guidelinessystemswerefar fromcomprehensive. Why,
the argument goes, if guidelines can reduce disparitiesand
make sentencing more predictable, should they not apply to
all sentences?

Intermediate Sanctions

The story concerning intermediate sanctions is similar—
more attention and excitement in the 1980’ sthan today but
more, and more sophisticated, activity today.

Executive Summary Xi



Correctionsprogramslessrestrictivethantotal confinement
but more so than probation are not new. Halfway houses,
curfews, and intensive probation programs existed in the
1950"sand 1960’ s, they were conceptualized as rehabilita-
tive programs. With the coll apse of confidenceintheability
of corrections programsto rehabilitate offenders, these pro-
grams|ost credibility and support.

Duringthe1970’ s, community service, intensiveprobation,
and restitution programswere established in many jurisdic-
tions; they were conceptualized as alternativesto imprison-
ment. There was little evidence that alternatives reduced
recidivism rates, and there was much evidence that they
resultedin®net widening,” used by judgesasalternativesto
standard probation rather than imprisonment. Alternatives
too soon lost credibility and support.

In the 1980's, a series of new “intermediate sanctions’
appeared and quickly spread. They included various forms
of intensive probation, house arrest, electronic monitoring,
boot camps, day-reporting centers, and day fines. Except for
day fines, al these sanctions can be run as “front-end” or
“back-end” programs. Entry intofront-end programsiscon-
trolled by judges; corrections officials control entry into
back-end programs, often in connection with early-release
systems.

Intermediate sanctions were typically conceptualized as
punishments located on a continuum between prison and
probation and were supposed to be more intrusive and
burdensomethan standard probation. Proponentssometimes
promised that the new punishmentswould cost lessthan jail
or prison, reduce prison crowding, and cut recidivismrates.
Although major eval uationsof day-reporting centersand day
fineshad not been published by the end of 1996, evaluations
of intensive probation, house arrest, electronic monitoring,
and boot camps were available, and they did not confirm
over-enthusiastic proponents’ predictions. Evaluated front-
end programstypically experiencedrecidivismratesfor new
crimesneither higher nor lower thanthoseof other sanctions
for comparable offenders (but often much higher rates of
technical violations and revocations), but because of exten-
sive net widening and high rates of technical violations
and revocations, they often cost more than confinement
and worsened prison crowding. Back-end programs had
similar recidivism-rate experiences but because corrections
officials' control of entry prevented net widening, they were
moreeffectiveat achieving cost savingsand reducing prison-
popul ation pressures.

Becauseintermediate sanctionshave multiple purposes, the
evaluation findings do not deprive them of credibility and
support. First, implementation eval uations show that inter-
mediate sanctions can deliver much more intrusive and
burdensome punishments than standard probation; that is
why technical violation and revocation ratesare high. From
a retributive perspective, intermediate sanctions can be
much more punitive than probation and can be scaled in
severity to the seriousness of the crime. Second, national
evaluations of intensive probation and boot camps suggest
(but do not prove) that intermediate sanctions with strong
treatment components can improve treatment effectiveness
and thereby reducerecidivismrates. Third, experiencewith
back-end programs shows that intermediate sanctions can
save money and prison resources if ways can be found to
eliminate or greatly diminish net widening.

Thus, intermediate sanctions can be used to savemoney and
prison use, without significant sacrifices in public safety.
Thetrick isto reduce net widening in front-end programs.
In the American legal system, judges decide who is not
sentenced to prison. Sincethat power isunlikely to betaken
away, some way heeds to be devised to set enforceable
standards for sentences other than to imprisonment.
Sentencing guidelines may bethe answer.

Combining Guidelines With
Intermediate Sanctions

North Carolina and Ohio have adopted new guidelines
systemsincorporating standardsfor the use of intermediate
sanctions. Pennsylvaniain 1994 overhauled its 13-year-old
guidelinesto do thesamething. The M assachusetts sentenc-
ing commissionin1996 presented aproposal for asimilar set
of guidelinestothe M assachusettslegislature. Commissions
are at work on similar plansin several other States, and the
pressures of rising prison popul ations and corrections bud-
getsare likely to lead more States to similar efforts.

Theearly evidencefrom North Carolinasuggeststhat guide-
lines incorporating intermediate sanctions can work.
TheNorth Carolinaguidelinescover all feloniesand misde-
meanors and attempt to increase use of prison sentencesfor
violent crimes. They also attempt to reduce prison use for
nonviolent crimes by directing judges to sentence more
offendersto intermediate sanctions. Both things happened
in 1995, the guidelines’ first full year of operation. Eighty-
one percent of violent felons received prison sentences, up

Xii Intermediate Sanctions in Sentencing Guidelines



from67 percentin 1993. Twenty-threepercent of nonviolent
felons were sent to prison, down from 42 percent in 1993.
For al imprisoned felons, the mean predicted time to be
served increased from 16 to 37 months.

Notwithstanding North Carolina s apparent success, it is
small wonder that earlier guidelines dealt only with prison
(and occasionally jail) sentences. A number of seriousim-
pediments prevented the development of guidelines with
broader scope. First, judgesin many Statesfiercely resisted
the very idea of guidelines, and overcoming that resistance
for prison guidelineswas challenge enough. In some States,
including New Y ork, Maine, Connecticut, and South Caro-
lina, judicial resistance could not be overcome and no
guidelines were adopted.

Second, guidelines cannot realisticaly set standards for
nonconfinement sentences, nor can judges be expected to
follow them, unlesscredibl e programsexist towhich offend-
erscanbesentenced. Until recently, few Stateshad extensive
community correctionsprograms, especially outsidethebig
cities. A number of States have now begun to provide
community corrections funding to counties that makes op-
eration of well-managed intermediate sanctions feasible;
many States as yet have not.

Third, nonconfinement guidelines present more complex
issuesthan do prison guidelines. For seriousviolent crimes,
and for chronic offenders, the current crime and the past
criminal record areinmost casestheprimary considerations
relevant to sentencing. Guidelines grids that array crime
categoriesa ongoneaxisandcriminal history alongtheother
can efficiently encapsul atethemajor criteriafor those cases.
Sentencingfor lessseriouscrimesand offendersentailsother
considerationsfor many judges: might drug or sex-offender
treatment be more effective than confinement, what arethe
likely collateral effectsof imprisonment on the offender and
hisfamily, and aretherespecial circumstancesof theoffense
or the offender’s characteristics that make one kind of
sentence more appropriate than another? Thetwo-axisgrid
by itself isnot avery efficient way to addressthese and other
offender-specific considerations.

I ncorporation of i ntermedi ate sanctionsinto sentencing guide-
linesisinitsearliest days. Thereare, nonethel ess, anumber
of techniquesthat have been devel oped and ideas that have
been examined. They are discussed briefly in thisexecutive
summary and at length in the body of thisreport.

Zones of Discretion

M ost guidelinescommissionsthat havetriedto expandtheir
guidelines coverage to include nonconfinement sentences
havealteredthetraditional guidelinesformat toincludemore
zonesof discretion. Thefirst guidelinesin Minnesota, Penn-
sylvania, and Washington dividedtheir gridsinto two zones.
Onecontained confinement cell ssetting presumptiveranges
for prison sentences, and the other contained nonconfinement
cellsthat gavethejudge unfettered discretion toimpose any
other sentence, oftenincluding an option of jail sentencesof
up to one year. Minnesota s guidelines, for example, con-
tained abold black line that separated the confinement and
nonconfinement zones.

New North Carolina, revised Pennsylvania, and proposed
Massachusetts guidelines, by contrast, have four or more
zones. The details vary but they follow a common pattern.
Sentencesother thanthoseauthorized by theapplicablezone
are departures for which reasons must be given which are
subjecttoreview onappeal . Onezonecontainscellsinwhich
only prison sentences are presumed appropriate. A second
might contain cells in which judges may choose between
restrictive intermediate sanctions, such asresidential drug
treatment, house arrest with electronic monitoring, and a
day-reporting center, and a prison sentence up to a desig-
nated length. A third might contain cellsinwhichjudgesmay
chooseamong restrictiveintermediate punishments. A fourth
might authorize judges to choose between restrictiveinter-
mediate sanctionsand alessrestrictive penalty likecommu-
nity service or standard probation. A fifth might authorize
sentencing choices only among less restrictive community
penalties.

Punishment Units

A second approach that Oregon adopted and several other
States considered isto express punishment in generic* pun-
ishment units’ into which all sanctions can be converted. A
hypothetical system might provide, for example, for the
following conversion values:

*  Oneyear sconfinement 100 units
*  Oneyear spartia confinement 50 units
* Oneyear’shousearrest 50 units
*  Oneyear’ sstandard probation 20 units
e 25days community service 50 units
» 30days intensive supervision 5 units
* 90days income (day fines) 100 units
» 30days electronic monitoring 5 units
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That is by no means a complete list; such things as drug
testing, treatment conditions, and restitution might or might
not be added. The values could be divided or multiplied to
obtain values for other periods (for example, 75 days
confinement equals 20 units).

If guidelines, for example, set “ 120 punishment units” asthe
presumptivesentencefor aparticular offender, ajudgecould
impose any combination of sanctions that represented 120
units. Oneyear’ sconfinement (100 units) plus60 subsequent
days' intensivesupervision (10 units) onelectronic monitor-
ing (10 units) would be appropriate. So would a90-unit day
fine(100units) plusoneyear’ sstandard probation (20 units).
So would 25 days community service (50 units) and six
months' intensive supervision (30 units), followed by two
years standard probation (40 units).

In practice, the punishment unit approach has proven too
complicated to be workable. Oregon’s original guidelines
had two zones of discretion and in every cell in the
nonconfinement zone specified the maximum number of
punishment units for cases falling in that cell. However,
detailed conversion rateswere not established. All forms of
confinement were given the same weight, and 16 hours
community servicewas made equivalent to 1 day’ sconfine-
ment. The commentary to the Oregon guidelinesindicated
that the provision of custody unitswasafoundationfor later
elaboration of conversion rates. The elaboration never hap-
pened. Pennsylvanialikewiseconsideredincluding the pun-
ishment unit concept in its revised 1994 guidelines but
abandoned the idea as unworkable.

Exchange Rates

Another approach is simply to specify equivalent custodial
and noncustodial penaltiesandto authorizejudgestoimpose
theminthealternative. Washington’ scommissiondidthisin
amodest way and later proposed a more extensive system,
whichthelegislaturedid not adopt. Partial confinement and
community service were initially authorized as substitutes
for presumptive prison termson thebasisof 1 day’spartial
confinement or 3 days community service for 1 day of
confinement. Thepartial confinement/confinement exchange
is probably workable (for short sentences; house arrest,
assuming that to count as partial confinement, is seldom
imposed for more than a few months), but the community
service exchange rateis not.

Likethepunishment unit proposals, sofar theexchange-rate
approacheshavebeen unableto overcomethe psychological

andpolitical pressurestomake* equivalent” punishmentsas
objectively burdensome as prison, which limitstheir useto
themost minor offensesand offenders. Under Washington’s
3-days’ -community-service-equal s-1-day’ s-confinement
policy, that range would permit community servicein place
of 3to10days confinement if existing successful programs
were used as models.

The difficulty is that community service programs, to be
credible, must be enforced, and experience in this country
and el sewhereinstructsthat they must be short. That iswhy
thebest-known American programinNew Y ork set 70 hours
asastandard, andthenational policiesinEnglandandWales,
Scotland, and the Netherlands set 240 hours as the upper
limit. Thoseprogramsweredesigned to beusedfor offenders
who otherwise would receive prison sentences of up to 6
months.

Exchangeratesarelimitedintheir potential usesfor thesame
reason punishment unitsare. For solongasprevailing views
reguirethat imprisonment be considered thenormal punish-
ment and that substitutes for imprisonment be comparably
burdensome and intrusive, exchange rates are unlikely to
play asignificant rolein sentencing guidelines.

Categorical Exceptions

Categorical exception policies, focusing not onthe sanction
but on the offender, are permissive. They authorize, but do
not direct, judgesto disregard otherwiseapplicable sentenc-
ing rangesif offendersmeet specified criteria. Oneexample
isRule5.K.1intheFedera guidelinesthat empowersjudges
to depart from guidelines if the prosecution files a motion
proposing such a departure because the defendant has pro-
vided “substantial assistance [to the government] in the
investigation or prosecution of another person.” Once the
motion is made, the judgeisfree from guidelines presump-
tions about appropriate sentences.

The Federal categorical exception concerning substantial
assistance, however, has no special relevanceto intermedi-
ate sanctions. Only one State, Washington, has devel oped
extensive categorical exception policies. Under the First-
Time Offender Waiver, judges may disregard otherwise
applicable guidelines in sentencing qualifying offenders
and, guidelines commentary indicates, “ The court is given
broad discretionin setting the sentence.” Availablealterna-
tives include up to 90 days' jail or 2 years probation and
financial penalties, compulsory treatment, and community
service. Tobeeligible, the offense must beafirst conviction
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for anonviolent, nonsexual offense(somedrug offendersare
alsoindigible). In 1993, 2,139 offenders (of 7,224 eligible)
were sentenced under the first-time offender exception.

Washington’ sSpecial Sex Offender Sentencing Alternative
authorizesjudgesto suspend prison sentencesfor most first-
time sex offenders. To qualify, the offender must agree to
two examinations by certified sex-offender treatment spe-
cialists and to preparation of a treatment plan. Offenders
whose otherwise applicabl e presumptive sentence does not
exceed 8 years are ligible. Following a decision that the
offenderisamenabletotreatment, thejudgemay suspendthe
presumptivesentenceandimposeacommunity sentencethat
includes sex-offender treatment, up to 90 daysin jail, com-
munity supervision, variousfinancial obligations, and com-
munity service. In 1993, of 940 dligible offenders, 400
received specia sex-offender departures.

No other State has attained as much experience with use of
categorical exceptions to sentencing guidelines (Washing-
tonalsohasa“work ethic[boot] camp” programthat permits
substitution of 4to6 months' boot campfor 22 to 36 months
inprison). Theidea, however, haspotentially broad applica-
tion to guidelines systems.

Likely Future Developments

Past experience suggests that some of the devices used to
datearelikely to be useful toolsinincorporating intermedi-
atesanctions intoguidelines, andthat othersarenot. Atleast
in Americain the 1990’ s, punishment units and exchange
rates appear to be at dead ends. The most ambitious efforts
to implement either concept have had negligible scope.

Zonesof discretion and categorical exceptions, however, do
haverolesto play. Use of zones of discretion has permitted
policymakersto specify categoriesof offensesand offenders
for which only particular kinds of sanctions are presump-
tively appropriate (only imprisonment, or only intermediate
sanctions, or only lessintrusivecommunity penalties). Little
guidance has as yet been provided to judges in choos-
ing between imprisonment and other sanctions or among
intermediate sanctions. Categorical exceptionsarethemost
promising toolsavailablefor providing that guidance.

Future sentencing commissions will probably develop cur-
rent ideasin new ways. None of the commissionsthat have

adopted a zones-of -discretion approach, for example, has
attempted to provide guidance to judges on how to choose
among authorized intermediate sanctions or community
penaltiesor between intermediate sanctions and authorized
confinement or community sanctions. This could easily be
doneby setting policiesthat particular kindsof sanctionsare
appropriate for particular kinds of offenders: an obvious
examplewould beapolicy that residential drugtreatment be
presumed appropriate for a drug-dependent chronic prop-
erty offender. Depending on how convinced thecommission
was about the wisdom of the policy, it could be made
presumptive (and thus require a “ departure” with reasons
given for any other sentence) or only advisory.

Use of categorical exceptionslikewise could be fine-tuned.
The Federal and Washington State examples given above,
for example, are permissive, entirely within the judge's
discretion. A State might, however, want to make some
categorical exceptions permissive and others presumptive.
A firgt-timeoffender exception, likeWashington’ s, might be
permissive, while the Federal “ substantial assistance” ex-
ception might be made presumptive.

More States will be facing the kinds of issues discussed in
this report. Most States have in recent years enacted laws
mandating greatly lengthened sentencesfor violent offend-
ers and for some drug and repeat offenders. Under the
incentive of Federal funds for prison construction, many
States now require that violent offenders serve at least 85
percent of those longer sentences. Forecasts of enormous
resulting increases in prison operating costs led the North
Carolinalegidlatureto adopt guidelinesintended to carry out
those policies for violent offenders but also to divert many
nonviolent offendersfrom prisonto lessexpensiveinterme-
diate sanctions. Many States will face the same financial
choices, and someat least arelikely to try to follow the path
that North Carolinaand Pennsylvaniahave charted.

Together the suggestions offered in thisreport for incorpo-
rating intermediate sanctions into sentencing guidelines
may appear complicated, but that isamisimpression. Singly
or together they constitute modest incremental steps
toward creating comprehensive sentencing systems that
incorporate confinement and nonconfinement sanctions
and attempt to achievereasonabl e consistency in sentencing
while allowing judgesto take account of meaningful differ-
ences between cases.
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Chapter 1
Intermediate Sanctions in Sentencing
Guidelines

Policies concerning intermediate sanctions and sentencing
guidelinesare beginning to converge, whichisdesirablefor
substantivereasons. Guidelinesareintendedto bring greater
fairness and predictability to sentencing but can do so for
only asmall percentageof casesif their application continues
tobelimitedtoimprisonment decisions. Likewise, interme-
diate sanctionsareintended to provide agraduated series of
sentencing optionsthat save money and prison bedswithout
introducing unacceptabl erisksto public safety but cando so
onlyif theprogramsareusedfor theoffendersfor whomthey
aredesigned; often, they are used for | ess serious of fenders.

Sentencing guidelinesandintermediate sanctionsaretwo of
themaost significant criminal justice policy developmentsin
recent decades. Half the States have adopted or considered
statewideguidelines; andinearly 1997, sentencing commis-
sions were at work in more than 20 States. Intermediate
sanctions have proliferated since 1980. All States have
established intensive supervision probation and most have
initiated use of electronic monitoring; many States have
created boot camps and day-reporting centers, and a few
have experimented with day fines and well-run community
serviceprograms.

Although the first voluntary sentencing guidelinestook ef-
fectin Denver in 1975 and thefirst presumptive guidelines
inMinnesotain 1980, until recently guidelinessystemshave
focused almost entirely on who goes to prison and for how
long. Punishments other than incarceration have a longer
history but, conceptualized asintermediate sanctionsrather
than as rehabilitative or prison-diversion programs, date
only fromtheearly 1980’ s. Althoughintermediate sanctions
can manage lower-risk offenders as effectively as confine-
ment, which is more costly, the success of “front-end”
programs depends on their being used for the kinds of
offendersfor whomthey weredesigned. However, if they are
used for lower-risk offenders than program developersin-
tended, programswhich were designed to save public mon-
iesmay end up increasing overall costs.

Developers of sentencing guidelines in many States have
decided that guidelines should be extended to encompass
nonincarcerativesentences. Moreover, devel opersandeval u-

atorsof intermediate sanctionsin many Statesrecognizethe
mismatch problems common to front-end programs. Al-
though control over entry to some programs (notably boot
camps) has shifted from judges to prison officials in some
States, it isinconceivable that judges control over entry to
most or all intermediatesanctionswill beshifted. Sentencing
guidelines are the likeliest device to help structure judges
discretion concerning use of nonincarcerative sentencing
options.

Because intermediate sanctions and sentencing guidelines
developed independently, this report describes the past 20
years of their respective policy and research devel opments
separately. Also discussed arethe modest efforts, to date, to
combinesanctionsandguidelines; this“tyingin” isessential
if either isto achieveits primary purposes.

»  Thischapter offersan introduction to the whole.

»  Chapter 2 describes the development of intermediate
sanctions, including boot camps, intensive supervision
probation, housearrest, finesand day fines, day-report-
ing centers, and community service. The evaluation
literature shows that al of these programs have the
potential to reduce costs without unduly endangering
public safety if they are used for appropriate groups of
offenders, but that they are often used inappropriately.

e Chapter 3 describes the development of sentencing
guidelinesand summarizeseval uationfindingsshowing
that guidelinescan (1) make sentencing moreconsi stent
and fairer; (2) reduce racial, gender, and other unwar-
ranted disparities; and (3) bring sentencing policiesand
corrections resources into balance.

»  Chapter 4 discussesthelimited effortsto date to incor-
porate intermediate sanctions into sentencing guide-
lines, which hasbecomean objectiveof policymakersin
many States. Several different approaches have been
tried. None hasyet been demonstrated to be successful,
though someare promising.

»  Chapter 5 suggests next steps policymakers might con-
sider.
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The Case for Intermediate
Sanctions

Intermediate sanctions have been seen as a way both to
reduce the need for prison beds and to provide a continuum
of sanctions that satisfies the “just deserts’ concern for
proportionality in punishment. Duringthe 1980’ s, interme-
diate sanctions were often oversold as being able simulta-
neously to divert offenders from incarceration, reduce re-
cidivismrates, and savemoney. Likemost propositionsthat
seemtoo good to betrue, intermediate sanctionsfell short of
such high expectations.

During the experimentation of the 1980's, it has become
clear that (1) well-run programs can achieve some of their
godls; (2) someconventional goalsareincompatible; and (3)
theavailability of new sanctionsmay tempt judgesand other
officialsto usethemfor offendersother than thosefor whom
they were created.

The goalsof diverting offendersfrom prison and providing
tough, rigorously enforced sanctionsin thecommunity have
proven largely incompatible. A major problemisthat close
surveillance necessarily uncoversmoretechnical violations
than do less intensive sanctions. However, revocation rates
for new crimesare seldom higher for offendersin evaluated
programsthan for comparabl e offendersin other programs.
Similarly, there is no reason to conclude that offendersin
evaluated programs commit technical violations at higher
rates than their counterparts in other programs. When of -
fendersin intensive programs breach a curfew or stop per-
forming community service or get drunk or violate a no-
drug-usecondition, thechancesof discovery arehigh. When
thishappens, many managersbelievethey must takepunitive
action—often revocation and resentencing to prison—to
maintain the program’ scredibility inthe eyesof judges, the
media, and the community.

Many evaluations have shown that intermediate sanctions
arelikely to save money or prison bedsonly if they are used
primarily for offenders who otherwise would serve prison
terms, yet many practitionersresist using new programsfor
such offenders. This results, in part, because some partici-
pantsinevery programwill fail, and commit new crimes, and
some practitionersarereluctant to be seen asresponsiblefor
thesecrimes.

Judges misuse intermediate sanctions partly because they
believenew community penaltiesaremoreappropriatethan
either prison or probation for some offenders. Forced by
limited options from which to choose between prison and

probation, judges will often choose probation, albeit with
misgivings, because prison is perceived to be too severe or
too disruptive for the offender and his or her family. When
house arrest or intensive supervision becomes an option,
these penalties may appear more appropriate than either
probation or prison.

Thisnot-uncommon patternisoften pejoratively character-
ized as “net widening,” but the epithet oversimplifies the
problem. Thenotionthat proportionality in punishment and
thecreation of acontinuum of sanctionsaredesirablemakes
understandablesomejudges’ preferencestodivert offenders
from probation to more intrusive sanctions. However, from
theperspectiveof thosewho created these programsin order
to save money and prison space by diverting offendersfrom
prison, judges actions defy the programs' rationales and
obstruct achievement of their goals.

Guidelines for Use of Intermediate
Sanctions

Probably the most important |esson learned from 15 years
experience with intermediate sanctionsisthat they are sel-
domlikely toachievetheir goal sunlessameanscan befound
toset and enforce policiesgoverning their use. Two comple-
mentary methods are availablefor establishing enforceable
policiesto govern use of intermediate sanctions. First, dis-
cretion can beshifted from judgesand prosecutorsto correc-
tionsofficials. “Back-end” programstowhich offendersare
transferred from prison or to which they are released early
havebeen moresuccessful at saving money and prison space
than*“front-end” programs. For thisreason, inseveral States
control over entry to boot camps has been shifted from
judges to prison officials. Similarly, parole guidelines in
some jurisdictions have been more effective in reducing
parolerel ease disparitiesthan have some sentencing guide-
linesinreducing sentencing disparities.* Presumably parole
guidelines are successful because decision processes in
bureaucracies are placed in fewer peoples hands and are
more readily regulated by management controls than are
decisions made by autonomous, politically selected judges.

Second, sentencing guidelines, which in somejurisdictions
have reduced disparitiesin terms of who goesto prison and
for how long, can be extended to govern choices among
intermediate sanctions and between intermediate sanctions
and prison or probation. Some States have taken tentative
stepsinthisdirection, and many othersareconsidering such
guidelinesextensions.
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Theseaternativeapproaches, shiftingdiscretionfromjudges
to corrections officials and regulating the discretion of
judges, are not incompatible, and neither by itself is suffi-
cient. Shifting discretion to corrections officialsisfeasible
for somekindsof programs, but not others. If boot campsare
intended to be used for prison-bound offenders and to
achieve savings in money and prison beds, having prison
officials select participants from the current prison popula
tion seems more likely to achieve and maintain these goals
than having judgessel ect of fendersat sentencing. By defini-
tion, removing offenders from the prison population “di-
verts’ them from prison, and savings may be realized.

Likewise, strong arguments can be made for correctional
control over admission to house arrest, intensive-
supervision probation, and day-reporting centers that are
designed to operate as early- or graduated-release mecha
nisms. Such programs are, by their nature, corrections op-
tions, designed to achieve corrections officials' objectives,
and admission to them would seldom be determined by
judges.

Shifting front-end discretion to corrections officials is not
likely to be aviable option in other sets of circumstances:

1. Injurisdictionsthat want to use a continuum of sanc-
tions to achieve a proportionate sentencing system
in which the severity of punishment is scaled to the
seriousness of the crime, initial determinations of of-
fense seriousness(and hence sanction severity) inevita
bly will fall to judges. A sentencing system might be
imaginedinwhichjudgeswould beresponsiblefor case
processing only through adjudicationwith acorrections
agency making all further sanctioning decisions, but
that seemsunlikely. If intrusivesanctions(likeintensive
supervision and house arrest), coupled with treatment,
financial, and other conditions, haveaplaceinagraded
continuum of sanctions, judges must retain discretion
over their use.

2. Some sanctions by their nature are inconsistent with
correctional control. Day fines and community service
are commonly used in anumber of European countries
as sanctions for moderately serious crimes committed
by offenders for whom incapacitation is not arelevant
sentencing purpose. The penalties are intended to be
burdensome and punitive but at the sametimeto avoid
the costsof imprisonment to the State and the col | ateral
consequences of imprisonment to offenders and their
families. If U.S. jurisdictions establish credible day-

fine, community service, or other programs for such
cases, correctional control of admission would contra-
dicttheprograms’ premises.

3. Some programs are designed to be used in place of
imprisonment. In the 1970's, many community-based
penaltieswere perceived by some peopleto be solely or
primarily prisonalternatives, andwerecommonly called
“alternativestoimprisonment.” Inthe1990’s, theterm
“intermediatesanctions’ ismorecommon, andthey are
considered mid-level punishmentsfor moderately seri-
ouscrimes. Nonethel ess, for some categoriesof offend-
ers, many programsareintended solely asalternativesto
incarceration. Thechoicebetweenincarcerationandan
alternative on acase-by-case basisisinexorably ajudi-
cial function.

Thus, thereappearsno choicebut toretain judges’ discretion
to sentence offendersto intermediate sanctions.

Sentencing guidelinesaretheonly mechanismnow available
for structuring judges discretion concerning the use of
intermediate sanctions. Although the earliest guidelinesin
Minnesota set presumptions concerning only prison sen-
tences, more recent systems have tried to take into account
other sanctions. The most ambitious efforts to date, in
Pennsylvania, North Carolina, and Massachusetts, identify
categoriesof casesfor whichonly imprisonmentispresump-
tively applicable, others for which judges may choose be-
tweenimprisonment and intermediatesanctions, still others
inwhichjudgesmay choose betweenintermediate sanctions
andlessrestrictivecommunity penalties, and somefor which
only community penalties are presumptively appropriate.
Even in these States, the guidance given to judges is not
detailed, and the restrictions on their choices between con-
finement and intermedi ate sanctions, and amongintermedi-
atesanctions, typically aredight. Nonethel ess, theapproaches
in Pennsylvania, North Carolina, and M assachusettsrepre-
sent substantial advancesbeyond the earlier efforts of other
States.

Further progresswill depend on policymakers' willingness
toappropriatethefundsnecessary to createcredibleinterme-
diatesanctions. Themost visionary guidelineswill fail if the
sanctionsthey specify donot exist or arepoorly managed and
ineffective. Thepast 15years’ experiencedemonstratesthat
adequately funded, well-managed programs can achieve
realisticgoals. Therest of thisreport summarizesexperience
todate concerning thedevel opment of sentencing guidelines
and effortsto regulate their use.
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Chapter 2
Intermediate Sanctions

Intermediate sanctions are important for three reasons: (bffenders from prison, the target group was property and
they make possible sentencing systems in which the severitirug offenders and violent offenders who posed little threat
of punishments can be scaled to the seriousness of crimes; {@)public safety. In the 1980's and 1990’s, intermediate
they can provide mid-level punishments for offenders foisanctions have been designed for offenders whose crimes
whom incarceration is unnecessarily severe and ordinamyarrant mid-level punishments and whose risks and needs
probation is inappropriately slight; and (3) they provide amassessments suggest that they can be dealt with appropriately
effective way to deal with violations of conditions; that is, ain the community. In both periods, evaluation research has
more restrictive intermediate sanction can be imposed rathezpeatedly shown extensive “net widening” on the part of
than either ignoring the violation or revoking the sentencgéudges.
and locking up the violator.

Net widening is a serious problem because it is beyond the
Well-run programs offer levels of supervision that permitcontrol of corrections managers. New programs can be
credible monitoring of offenders’ behavior and compliancecreated if policymakers are prepared to appropriate the
with conditions. Especially important, in light of widespreadnecessary money, and management problems can be fixed.
drug dependence among offenders, these programs offeCarrections managers, however, have no control over the
means to back up required participation in drug-treatmerdiscretionary decisions of judges. If judges simply disagree
programs. And, in programs that are used for the offendessith a program’s targeting policies, they will sentence the
forwhomthey are designed, these goals can be accomplishi&arong offenders” to the program, and the program will fail
at less cost than incarceration and with comparable recidie achieve its goals.
vism rates. In the evaluation literature, there are tantalizing
but far from conclusive suggestions that participants in soméhis chapter summarizes the substantial body of evaluation
intermediate sanctions achieve higher levels of participatioresearch on the operations and effects of intermediate sanc-
in treatment programs and lower levels of recidivism than dtions programs. The first section gives a brief overview of
comparable offenders in other programs. problems that make reductions in recidivism, costs, and

prison use difficult to achieve. The second section summa-
There are two important caveats to the preceding advanizes experience to date with the implementation and evalu-
tages. First, they assume the existence of well-run programation of various intermediate sanctions, including boot camps,
For reasons of policy or finance, some States have very feintensive supervision, house arrest and electronic monitor-
intermediate sanctions; California is a prominent exarhpleing, day-reporting centers, community service, and mon-
In every jurisdiction, some programs are better run thaetary penalties.
others, and it should go without saying that adequately
funded and well-managed programs are more effective tharhe evaluation literature raises doubts about the effective-
those that are not. ness of intermediate sanctions at achieving the goals their

promoters have commonly set, but this does not mean that
Second, and more fundamentally, the advantageous pictutigere are no effective programs. Only a handful have been
assumes that programs are used for the kinds of offenders fmarefully evaluated, and many of these were altered after
whom they are designed. Makers of sentencing and corretfieir evaluations. Many experienced practitioners believe
tions policies generally have specific target groups of ofthat their programs are effective, and some no doubt are. The
fenders in mind when they create a new program. In thevaluation literature does not “prove” that programs cannot
1970’s, when intermediate sanctions were generally callesucceed,; it only demonstrates that many have not.
“alternatives to incarceration” and were intended to divert
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General |mpediment5 to Effective creased violation and revocation rates result from the greater
Intermediate Sanctions likelihood that violations will be discovered in intensive

programs, not from greater underlying rates of violation.

In retrospect, it was naive for proponents of new programs t6'0m an accountability perspective, the higher failure rates
assure skeptics that recidivism rates would decline, cos@® good: offendershouldcomply with conditions, and
fall, and space pressures in prisons diminish. Net-widenin§onseguences should follow when they do not.

pressures and management problems interact in complex o ] )
ways to frustrate the achievement of those goals. The contrary view is that the higher failure rates expose the
inappropriateness of conditions (for example, prohibitions

of drinking or drug use, or expectations that offenders will
Recidivism conform to middle-class behavioral standards they have
never observed before) that many offenders will foreseeably
From influential evaluations of community service, inten-preach and that do not involve harm to others. Many offend-
sive supervision, and boot camps, to mention only a feWars have great difficulty achieving conventional, law-abid-
comes the consistent finding that offenders given intermeding patterns of living, and many stumble along the way. It
ate sanctions have similar recidivism rates for new crimes 3fight be argued that a social-work approach to community
comparable offenders receiving other sentefcesilure  corrections should expect and accept the “stumbles” (so long
and revocation rates for violation of other conditions argyg they do not involve significant new crimes) and hope that
generally higher for offenders sentenced to intermediatghrough them, with help, the offender will learn to become
sanctions than for comparable offenders under less intensiy@,\,_abiding_ From this perspective, low-intensity programs
supervision. may be favored because they reveal fewer violations, and
high-intensity programs may be questioned because they
Both findings may be interpreted as good or bad. The findingecessarily reveal more.
of no effect on rates of new crime may be seen by many as
good if the offenders involved have been diverted fronPrison Beds
prison and the new crimes are not very serious. Sentences to
prison are much more expensive to administer than sentencégl! offenders in a new program were diverted from prison,
to house arrest, intensive Supervision’ or day_reporting Ceﬁn overall revocation rate for technical and new-crime vio-
ters, and if the latter are no less effective at reducing subs&tions as high as 50 percent would not be an insurmountable

quent Crimina”ty’ they can provide near'y Comparable pubproblem. The net SaVingS in prison beds would be the number
lic safety at greatly reduced cost. of persons diverted multiplied by the average time they

would otherwise spend in prison, less the number of persons

For offenders shifted from standard probation to an intensivéevoked for violations multiplied by their average term to be
sanction, however, the fact that more intensive sanctions dgrved. Unless the average time to be served after revocation
not reduce commission of new crimes raises different issuegubstantially exceeded the average time that would have
If ordinary probation is no less effective at preventing newpeen served if not diverted, bed savings are inevitable.
crimes than is a new intermediate sanction costing three
times more, the case for sentencing offenders to the neWhe combination of net widening and elevated rates of
program instead of probation cannot be made on costechnical violations and revocations makes the calculation
effectiveness terms. However, that does not mean that farder and makes prison-bed savings difficult to achieve. For
case can be made: A “just deserts” argument can be maftent-end programs to which offenders are directly sen-
that intermediate sanctions deliver a more intrusive antenced by judges, a 50 percent rate of prison diversion is
burdensome punishment than probation, which can be apemmonly considered a success. Consider how the numbers
propriately proportioned to the offender’s guilt. Although work out: The 50 percent diverted from prison save prison
plausible, this argument shifts the rationale from utilitariarbeds, but the 50 percent diverted from probation do not, as
claims about crime and cost reductions to normative claimhey would not otherwise have occupied prison beds. If half
about the quality of justice. of the offenders on probation suffer revocation and impris-
onment, they represent a new demand for beds and a higher
The finding that participants in intermediate sanctions havdemand than would have otherwise existed because more of
higher rates of violation of technical conditions provokes aheir technical violations will be discovered and acted on.
similar set of concerns. Most observers agree that the in-
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Whether a particular program will save prison beds dependsousing diverted offenders. Unless a prison or a housing unit
on why offenders’ participation is revoked and in whatis closed or not opened because the system has 50 fewer
percentage of cases, and whether they are sent to prison amehates, the only savings are incremental costs for food,
for how long. But 50 percent is a high assumed diversiotaundry, supplies, and other routine items. The major costs of
rate for a front-end program. If the true rate is 30 percentayroll, administration, debt service, and maintenance are
or 20 percent, net reductions in the demand for prison bedittle affected. In a system with 5,000, 15,000, or 50,000
are unlikely. inmates, the costs saved by diverting a few hundred offend-
ers are scarcely noticeable.
Cost Savings
Third is the issue of savings to the larger community, which
The '[hll’d Often'claimed goal Of intermediate SanCtionS iS thsuit from Crimes avoided by incapacitating Offenders' |f
save money. The interaction of recidivism and demand fopejievable values could be attached to crimes that would be
prison beds makes dollar savings unlikely except in the begerted by imprisonment but that would occur if offenders
cases. Ifamajority of program participants are diverted fronjyere sentenced to intermediate sanctions, they would pro-
proba’[ion I’a'[her than from prison, and |f teChnical Vi0|ati0n\/ide important data for Considering po“cy options' Unfortu_
and revocation rates are higher in the intermediate sanctiq&tew, this subject has as yet received little sustained atten-
than in the programs to which offenders would otherwise bgon, most of which has been ideological and polemical.
assigned, the chances of net cost savings are slight. For be§me conservative writers have claimed that increased use
camps, for example, assuming typical levels of participangf imprisonment is highly cost-effectiveLiberal scholars
noncompletion and typical levels of postprogram revocahave responded by showing the implausibility of assump-
tion, Dale Parent has calculated that “the probability otions made in such calculations. Zimring and Hawkins, for
imprisonment has to be around 80 percent just to reach@(amme, showed that, on the assumptions made in
break-even point—that is, to have a net impact of zero oedlewski's analysis about the number of crimes prevented
prison bed-space€.” for each inmate confined, the 237,000-person increase in the
prison population that occurred between 1977 and 1986
Cost analyses must, however, look beyond diversion rateshould “have reduced crime to zero on incapacitation effects
revocation rates, and prison beds. At leastthree other consialone . . . on this account, crime disappeared some years
erations are important: transaction costs, marginal costs, aado.” The same is true of all the conservative cost-benefit
savings to the community at large. First is the issue ofinalyses mentioned previously.
transactions costs. Net-widening programs that shift proba-
tioners to intensive supervision and then shift some of thosdo one who has worked with the justice system will be
to prison cost the State more because they use up additiosalkprised by the observation that the system is complex and
prison space. In addition, they create new expenses ftinat economic and policy ramifications ripple through it
probation offices, prosecutors, courts, and corrections agemhen changes are made to any one of its parts. Sometimes
cies responsible for administering each of these transferthis truism has been overlooked, much to the detriment of
Correctional cost-benefit analyses often ignore cost ramifiprograms on behalf of which oversimplified claims were
cations for other agencies, but the other agencies must eitheade. Georgia, for example, operated a pioneering front-
pay additional costs or refuse to cooperate. end intensive supervision program that, at one time, was
claimed to have achieved remarkably low recidivism rates
Second is the problem of marginal costs. Especially in théfor new crimes) and to have saved Georgia the cost of
1980’s, promoters of new programs commonly contrasteduilding two prisons. It was later realized that many of those
the average annual costs per offender of administering sentenced to ISP were low-risk offenders convicted of minor
new program (for example, $4,500) with the average annuakimes who otherwise would have received probation. Al-
cost of housing one prisoner (for example, $18,500) anthough serving initially as an exemplar of successful inten-
claimed substantial potential cost savings. This ignores th&ve supervision for probationers and parolees (ISP) pro-
complexities presented by net widening and raised revocgrams that save money and reduce recidivism rates, Georgia’s
tion rates, but it also ignores a more important problem ofSP program now serves as an exemplar of net-widening
scale. For aninnovative small program of 50 to 100 offenderngrograms that increase system costs and produce higher rates
(many were and are of this size or smaller), the validf revocation for violations of technical conditiohs.
comparison is with the marginal, not the average, costs of
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Experience With Intermediate One tentative finding concerning possible positive effects of
Sanctions rehabilitative programs on recidivism merits emphasis. Al-

though MacKenzie and her colleagues concluded overall

An evaluation literature on intermediate sanctions has accif?at poot camps do not by themselves result in reduced
mulated, and lessons have been learned. The followingCidivism rates, they found evidence in lllinois, New York,
subsections discuss research on boot camps, ISP, ho@¥l Louisiana of “lower rates of recidivism on some mea-
arrest and electronic monitoring, day-reporting centers, conBUres,” which they associated with strong rehabilitative em-
munity service, and monetary penalties. The discussion @hases in those Statés.An earlier article describes a
each emphasizes the more substantial evaluations and liter8®Mmewhat more positive” finding that graduates under
ture reviews. In some cases, for example concerning ISBIeNsive supervision “appear to be involved in more posi-
day-reporting centers, and boot camps, relatively recent affy® social activities (e.g., work, attending drug treatment)
detailed literature reviews are available for readers who wad@fter release] than similar offenders on parole or proba-
more informatiorf. In other cases, for example concerningtion-"*

fines and community service, the best literature reviews are . o ] ]
more dated; relatively little research on those subjects h&20t camps illustrate most vividly of all intermediate sanc-

been conducted in the United States in recentyears, and thdi#s the ways in which net widening, rigorous enforcement

articles, despite their dates, cover most of the importaftf conditions, and high revocation rates can produce the
research. unintended side effects of increased costs and prison use in

programs intended to reduce both. Figure 1, from Parent’'s
work, shows the effects of different assumptions of prison
Boot Camps diversion and post-program revocation and reincarceration
on prison beds in a hypothetical 90-day, 200-bed facility.
The emerging consensus must be discouraging to proponegither assumptions regarding failure rates within the program
of boot camps. Although promoted as a means to redugghd lengths of confinement in lieu of boot camp and after
recidivism rates, corrections costs, and prison crowdingevocation, based on averages documented in MacKenzie's
most boot camps have no discernible effect on subsequegight-State assessment, were built into the analysis. The
offending and increase costs and crowdih@dany have  diagonal lines show the effects of different post-program
been front-end programs that have drawn participants froffsincarceration rates. At the lower 15 percent fateken
among offenders who otherwise would not have been sent fgie), boot camps create a net demand for additional beds if
prison. In many, one-third to one-half of participants fail tojess than half those in the program would otherwise have
complete the program and are sent to prison as a result. §dne to prison. Atthe more realistic 40 percent reincarceration
most programs, close surveillance of graduates after releagge golid ling), at least 80 percent of participants must have
produces technical violation and revocation rates that angeen diverted from prison if beds are to be sated.
higher than those of comparable offenders in less intensive
programs. If a primary goal is to reduce prison use, the policy implica-
tions are straightforward. First, boot camps should recruit
Still, the news is not all bad. Back-end programs to whictoffenders who have a very high probability ofimprisonment.
imprisoned offenders are transferred by corrections official§ his means that participants should usually be selected by
for service of a fixed-term boot camp sentence in lieu of @orrections officials from among prisoners rather than by
longer conventional sentence do save money and prisqadges from among sentenced offenders. Second, boot camps
space, although they too often experience high failure, teclshould minimize failure rates by reducing in-program fail-
nical violation, and revocation rates. ures and post-release failures. This means that misconduct
should be dealt with within the boot camp whenever possible
Most of what we know about the effects of boot camps omather than by transfer to a regular prison and that misconduct
participants comes from a series of studies by Dorisfter release should be dealt with within the supervision
MacKenzie and colleagues at the University of Marylandprogram whenever possible rather than by reincarceration.
from a U.S. General Accounting Office survey of researciThird, participants should be selected from among prisoners
and experience in 1993, and from an early descriptivavho otherwise would serve a substantial term of imprison-
overview of boot camps commissioned by the Nationament. Transfer of prisoners serving 9-month terms to a 180-
Institute of Justicé! day boot camp is unlikely to reduce costs and system crowd-
ing. Transfer of prisoners serving 2- or 3-year minimum
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terms, or longer, is Figure 1

likely to reduce both. 200-Bed, 90—-Day Boot Camp
Intensive (9—month Reduction)
Supervision

ISP was initially the

most popular interme-
diate sanction, has the
longesthistory, and has
been the most exten-
sively evaluated. ISP

hasb th bject of . .
tho ort multisite ox. figure unavailable
perimental evaluation a.t th|S tlme

involving random al-
location of eligible of-
fenders to ISP and to
whatever the otherwise
appropriate sentence
would have beef?.

ISP programs prob-

ably exist in every

State. A General Ac-

counting Office survey

in 1989 identified pro-

gramsin 40 States and

in the District of Co-

lumbial® Programs

can be organized by

State or county correc-

tionalagenciesand can

be located in parole, probation, and prison departments; agr&nt tend to draw more heavily from offenders who would

result they are easy to miss in national mail and phonetherwise receive less restrictive sentences than from of-

surveys. fenders who would otherwise have gone to prison or jail. The
multisite ISP evaluation by RAND, in which jurisdictions

Contemporary ISP programs have caseloads ranging fromagyreed in advance to cooperate with a random assignment

officers for 25 probationers to 1 officer for 40 probationerssystem for allocating offenders to sanctions, was unable to

More frequent contact leads to closer surveillance, whickvaluate front-end ISP programs when judges refused to

makes it likelier that misconduct is discovered and punishe@ccept the outcomes of the randomization systeBack-

Because of closer surveillance, low- to mid-risk offendersend programs draw from prison populations, and accord-

can be diverted from prison to less-costly ISP, withoutngly are more likely to save money and prison beds.

unduly jeopardizing public safety. Because of the frequency

of contact, subjection to unannounced urinalysis tests fdrike the boot camp evaluations, the ISP evaluations have

drugs, and rigorous enforcement of restitution, communityoncluded that ISP offenders do not have lower recidivism

service, and other conditions, ISP is more punitive tharmates for new crimes than do comparable offenders receiving

conventional probation. different sentences, but typically experience higher technical
violation and revocation rates. As with supporters of boot

Evaluation findings in ISP programs parallel those for bootamps, early proponents argued that ISP, while reducing

camps. Front-end programs in which judges control placeecidivism rates and rehabilitating offenders, would save
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money and prison resources; evaluations suggest that thealysis of Florida’s program concluded that it drew more
combination of net widening, high revocation rates, andffenders from among the prison-bound than from the
processing costs for revocations makes most cost-savingsobation-bound However, this conclusion is based on
claims improbablé? two dubious analyses. The firstlooked to see whether offend-

ers on house arrest should, under Florida’s sentencing guide-
There is one tantalizing positive finding that parallels dines, have been sentenced to confinement. This assumes,
positive boot camp finding: ISP did succeed in some sites inowever, that the guidelines significantly constrained the
increasing participants’ involvementin counseling and othechoices Florida judges made; the best evidence indicates
treatment programs. The drug treatment literature demorthat they did not® The second analysis compared character-
strates that participation, whether voluntary or coerced, caistics of probationers, house arrest offenders, and prisoners,
reduce both drug use and crime by drug-using offenderand concluded that those on house arrest more closely
Because Drug Use Forecasting data indicate that one-halftesembled prisoners than probationers. Unfortunately, there
three-fourths of arrested felons in many cities test positives no way to be sure the comparison group was actually
for drug abuse, ISP may hold promise as a device for gettingpmparable.
addicted offenders into treatment and keeping them there.

A case study of the development, implementation, and evo-
Here, too, the policy implications are straightforward. Be4ution of a back-end program in Arizona cautions that house
cause recidivism rates for new crimes are no higher for ISRrrest programs are likely to share the prospects and prob-
participants than for comparable imprisoned offenders, ISEms of intermediate sanctions generally. Originally con-
is a cost-effective prison alternative for offenders who do noteived as a money-saving system for early release of low-risk
present unacceptable risks to public safety. Cost savings aséfenders from prison, the program eventually incurred
likely to depend, however, on finding a way to ensure thagreater costs. Participants had to be approved by the parole
ISP is used for target offenders. ISP may offer a promisingoard, which proved highly cautious and released few eli-
tool for facilitating treatment for drug-using and other of- gible inmates. The rate of revocation for technical violations
fenders. (34 percent of participants) was twice that for ordinary

paroleeg!
House Arrest and Electronic Monitoring

No larger-scale evaluations have been conducted to date.
The lines that distinguish community penalties begin to blugoyse arrest coupled with electronic monitoring has been
after ISP. House arrest, often called home confinement, hgge subject of many small studies and a linked set of three
as a precursor the curfew condition traditionally attached t@yajuations in Indianapol?. Two recent literature reviews
many probation sentences and may be ordered as a sanctigfess the scantiness of the evidence on prison diversion,
in its own right or as a condition of ISP.Most affected  recidivism, and cost-effectiveness. On recidivism, Renzema
offenders, however, do notremain in their homes around thgyptes that most of the “research is uninterpretable because of
ClOCk, but instead are permitted to gO out to Work or t%hoddy or Weak research des|gﬁis'rhe most Comprehen_
participate in treatment, education, or training programssjye research review observes, “We know very little about
House arrestis sometimes, but not necessarily, backed up Bi¥her home confinement or electronic monitorifigThere
electronic monitoring. seems little reason to believe, therefore, that house arrest is

any less vulnerable to net widening than is ISP or that it is
House arrest programs have grown and proliferated. Theely to achieve different findings on recidivism.
largestis in Florida, where more than 13,000 offenders were
on house arrest in 1993. Programs coupled with eIectronDay-Reporting Centers
monitoring—a subset—existed nowhere in 1982, in 7 States
in 1986, and in all 50 States in October 1990. In 1986, onlfpay-reporting centers developed earlier and more exten-
95 offenders were subject to monitoring, a number that ros@Vely outside the United States. The earliest U.S. day-

to 12,000 in 1990 and to a daily count of 30,000 to 50,000 ifePorting centers—places in which offenders spent their
1992 and 1993 days under surveillance and participating in treatment and

training programs, and slept elsewhere at night—date from

No published evaluations of house arrest match the scale B¢ mid-1980's. The English precursors, originally called
sophistication of the best studies of boot camps or ISP. Orf2y centers and now probation centers, began operation in
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the early 1970’s. Most of our knowledge of U.S. day-As with the English centers, U.S. programs vary. Programs

reporting centers comes from descriptive writing; no pubfange in duration from 40 days to 9 months, and program

lished literature provides credible findings on importantcontent varies widely. Most require development of hour-

empirical questions. by-hour schedules of each participant’s activities, some are
highly intensive with 10-or-more supervision contacts per

The English programs date from the creation of four “day-day, and a few include 24-hour electronic monitoftghe

training centers” established under the Criminal Justice Act994 survey showed generally high negative termination

of 1972 that were charged to provide intensive trainingates, averaging 50 percentand ranging from 14 to 86 percent

programs for persistent petty offenders whose criminalityn the programs surveyé#.Unfortunately, no substantial

was believed to be rooted in general social inadequacy, aedaluations have been publistiéd.

from the creation of ad hoc day centers for serious offenders

that were set up by a number of local probation agencies. Tf@ommunity Service

training centers were adjudged unsuccessful and were soon

closed. The probation-run day centers, however, thrive§ommunity service is the most underused intermediate sanc-

after enabling legislation was enacted in 1982, numbering &N in the United States. Used in many countries as a mid-

least 80 by 1985 and serving thousands of offenders by tf@vel penalty to replace short prison terms for moderately
late 1980'<® severe crimes, community service inthe United States is used

primarily as a probation condition or as a penalty for minor

Programs vary, with some emphasizing control and Surveiprimes like motor vehicle offenses. This is unfortunate
lance, some operating as therapeutic communities, and md¥cause community service is a burdensome penalty that
offering a wide range of mostly compulsory activities. TheMmeets with widespread public appro¥al inexpensive to
maximum term of involvement is 60 daysl and some proadminister, and produces publIC Value; a|SO, it can to a
grams have 30-day or 45-day limits. A major Home Officesignificant extent be scaled to the seriousness of crimes.
study concluded that “most centers unequivocally saw their
aim as diversion from custody,” that more than half of theThe first large-scale community service programs were
participating offenders had previously beenimprisoned, andstablished in England in the early 1970’s, followed by pilot
that 47 percent had six or more prior convicti®nsthe  programs in Scotland in the late 1970’s and in the Nether-
results were seen as so promising that the Criminal Justitands in the early 1980%.All three efforts led to programs
Act of 1991 envisioned a substantial expansion. that have been fully institutionalized as penalties falling
between probation and imprisonment in those countries’
In the United States, a 1989 National Institute of Justiceentencing tariffs.
survey identified 22 day-reporting centers in 8 States. An-
other survey conducted in mid-1994 identified 114 dayWith the exception of one major U.S. study, the most
reporting centers in 22 States; most opened after 1990. Tlnbitious evaluation research has been carried out else-
best-known (or the best-documented) centers were estalvhere. In England and Wales, Scotland, and the Nether-
lished in Massachusetts—in Springfield (Hampton Countyands, community service orders (CSOs) were statutorily
Sheriff's Department) and in Boston (the Metropolitan Day-authorized with the express aim that they serve as an alterna-
Reporting Center)—and both were based in part on theve to short-term incarceration. The U.S. study examined a
model provided by the English day cent&rs. pilot community service program in New York City that was
intended to substitute community service for jail terms of up
The 1994 survey showed significant differences betweeto 6 months?
newer and older programs. Centers started before 1992 were
more likely to be operated by private vendors, to be back-endSOs in England and Scotland are regarded as more intru-
programs that received offenders from prisons orjails, and teive and punitive than probation and as an appropriate
give greater emphasis to providing treatment and servicesubstitute forimprisonmeft.CSOs can involve between 40
Newer centers were generally operated by public agencieand 240 hours of work supervised by a community service
were front-end programs receiving clients under pre-triabfficer, and failure to participate or cooperate can result in
release or by direct sentence from the courts, and devoteglvocation. It is generally estimated that half of those sen-
less emphasis to treatméht. tenced to community service would otherwise be sentenced
to prison and half to less severe penaffieReoffending
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rates are believed and generally found to be neither highees, and for use of electronic monitoring equipment. A
nor lower than those of comparable offenders sentto pfisonsurvey of monetary exactions from offenders carried out in

the late 1980’s identified more than 30 separate charges,
The story in the Netherlands is similar. Evaluations reachepenalties, and fees that were imposed by courts, administra-
the expected conclusion that recidivism rates were no wordve agencies, and legislatures. These commonly included
but that judges were using CSOs both for offenders whoourt costs, fines, restitution, and payments to victim com-
otherwise would have received prison sentences and thopensation funds. Often, they also included a variety of
who otherwise would have received suspended sentencsgpervision and monitoring feés.
(with the proportions unknowrf).

The problem, as George Cole and his colleagues reported
The only well-documented U.S. community service projectwhen summarizing the results of a national survey of judges’
operated by the Vera Institute of Justice, was established aititudes about fines, is that, “at present, judges do not regard
1979 in the Bronx and eventually spread to Manhattarthe fine alone as a meaningful alternative to incarceration or
Brooklyn, and Queens. The program was designed aspaobation.”® This U.S. inability to see fines as serious
credible penalty for repetitive property offenders who hacpenalties stands in marked contrast to the legal systems of
previously been sentenced to probation or jail and who facesther countries. In the Netherlands, the fine is legally pre-
a 6-month or longer jail term for the current conviction.sumed to be the preferred penalty for every crime, and
Offenders were sentenced to 70 hours’ community servic8ection 359(6) of the Code of Criminal Procedure requires
under the supervision of Vera foremen. Participants wergidges to provide a statement of reasons in every case in
told that attendance would be closely monitored and thathich a fine is notimposed. In Germany in 1986, 81 percent
nonattendance and noncooperation would be punished. éf all sentenced adult criminals were ordered to pay a fine,
sophisticated evaluation concluded that recidivism ratemcluding 73 percent of those convicted of crimes of vio-
were unaffected by the program, that prison diversion goalence. In Sweden in 1979, fines constituted 91 percent of all
were met, and that the program saved taxpayers’ nf8ney. sentences. In England in 1980, fines were imposed in 47

percentof convictions for indictable offenses (roughly equiva-
For offenders who do not present unacceptable risks of fututent to U.S. felonies); these included 45 percent of convicted
violent (including sexual) crimes, a punitive sanction thasex offenders, 24 percent of burglars, and 50 percent of those
costs much less than prison to implement, that promisesonvicted of assauft.
comparable reoffending rates, and that presents negligible
risks of violence by those who would otherwise be confinedturopean monetary penalties for serious crimes take two

has much to commend it. forms. The first is thelay fing in use in the Scandinavian
countries since the turn of the century and in Germany since
Monetary Penalties the 1970s, which scales fines both to the defendant’s ability

to pay (some measure of daily income) and to the seriousness
Monetary penalties for nontrivial crimes have yet to catch o the crime (expressed as the number of daily income units
in the United States; however, this does not deny thaissessedy.The secondis the use of the fine as a prosecutorial
millions of fines are imposed every year. Studies conductegiversion device; that is, in exchange for paying the fine

as partof a 15-year program of fines research coordinated pyften the amount that would have been imposed after
the Vera Institute of Justice showed that fines are nearly theynviction) the criminal charges are dismissed.

sole penalty for traffic offenses and, in many courts, are often

imposed for misdemeanofsn many courts, mostfines are only the day fine has attracted much attention in the United
collected. Although ambiguous lines of authority and ab-gtates. Some of the efforts to establish day-fine systems are
sence of institutional self-interest sometimes result in hapyiscussed below. First, though, some discussion of the
hazard and ineffeCtive CO||eC'[i0n, courts that W|Sh to dO S@emarkab|e success Of prosecutorial diversion programs
can be effective collectofs. seems warranted. In Sweden, prosecutors routinely invite
defendants they intend to charge to accept a fine calculated
Although monetary penalties are not widely used in then day-fine principles in exchange for dismissal of the
United States except for minor offenses, convicted offendersharges. Nearly 70 percent of fines are imposed in thistway.
in some jurisdictions are routinely ordered to pay restitution
and, in most jurisdictions, are routinely ordered to payJnder Section 153a of the German Code of Criminal Proce-
growing lists of fees for probation supervision, for urinaly-dure, which has been in effect since 1974, the prosecutor, if
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“convinced of the defendant’s guilt,” may propose a condi-Only the Phoenix program remains in operation. The Mil-
tional dismissal under which the defendant agrees to paywaukee project applied only to noncriminal violations, re-
fine. If the charges are serious, the judge must approve thseilted in reduced total collections, and was abandoned. The
arrangement (approval is seldom withheld). The defendarRhoenix project, known as FARE (Financial Assessments
need not confess guilt. Two hundred forty thousand casd®elated to Employability), was conceived as falling between
were resolved by conditional dismissal in 1989, constitutinginsupervised and supervised probation. The lowa pilot
a 16 percent reduction in indictments that otherwise woulihcluded only misdemeanants. The Oregon projects included
have been file&® misdemeanants and probationable felonies (except Marion
County, the largest, which covered only misdemeanants).
In the Netherlands, the 1983 Financial Penalties Act auth@nly in Connecticut did the pilot cover a range of felonies
rized prosecutors to resolve criminal cases by means of @md misdemeanops.
arrangement comparable to the German conditional dis-
missal. Defendants charged with crimes bearing up to 6-yed@ RAND Corporation evaluation of the Arizona, Connecti-
prison sentences are eligible. The prosecution is terminatexit, lowa, and Oregon projects was funded by the National
but can be reinstated if the defendant commits a new crimastitute of Justice. It concluded that the Phoenix project
within 3 years. The prosecutorial diversion program hasvas somewhat successful in achieving its modest goals
been credited with keeping the number of criminal trials(principally in terms of revenue collection and in reduced
stable between 1980 and 1992, despite a 60 percent increasgervision levels for fined low-risk probationers; it was
in recorded crime. Two-thirds of criminal cases are settledot intended to substitute for confinement senteriées).
out of court by prosecutofs.
Most Western justice systems rely heavily on financial
Day fines.Despite the substantial successes of fines as pgrenalties. In coming decades, U.S. jurisdictions are likely to
of prosecutorial diversion programs in many countries, in theontinue their experiments with such penalties and to assign
United States the day fine has received principal attention dlsem important sanctioning roles. For the present, however,
a penal import from Europe. The results to date are at besteir lack of demonstrated effectiveness and acceptance will
mildly promising. The initial pilot project was conducted in likely limit the role they can play.
Staten Island, New York, in 1988—89, under the auspices of
the Vera Institute of Justice. Judges, prosecutors, and other
court personnel participated in the planning,andimplemerp|anning for the Future
tation was remarkably successful. Most judges cooperated
with the new voluntary scheme, judges followed the systeml he core findings of research on intermediate sanctions are
the average fine imposed increased by 25 percent, the tofabsitive, though some may not initially recognize that. That
amount ordered on all defendants increased by 14 percettite original claims for intermediate sanctions—reduced re-
and 70 percent of defendants paid their fines inffull. cidivism, lower costs, less prison use—have not been widely
demonstrated is no reason to abandon intermediate sanctions
The Staten Island findings, while not unpromising, are subbut should spur policymakers, correctional officials, and
ject to two important caveats. First, the participating courjudges to devise ways to ensure that they are used as in-
had limited jurisdiction and handled only misdemeanors; théended. For offenders convicted of mid-level crimes (and for
use of day fines for felonies thus remains untested. Secongihme people convicted of first-time but out-of-character
applicable statutes limited total fines for any charge to $25@&erious crimes) who do not pose unacceptable risks of
$500, or $1,000, depending on the misdemeanor class, adhlence, an intermediate sanction in place of prison will
thus artificially capped fines at those levels and precludegave money and avoid some of the collateral consequences
meaningfulimplementation of the scheme in relation to otheof incarceration for offenders’ families and public welfare
than the lowest-income defendants. budgets. The key is to ensure that programs are used for the
right kinds of offenders and that overly rigid enforcement of
A second modest pilot project was conducted for 12 weeksonditions does not ratchet minor offenders into very puni-
in 1989 in Milwaukee, and four projects funded by thetive sanctions. Chapter 3 summarizes research on sentencing
Bureau of Justice Assistance operated for various periodggiidelines, which are the only realistic mechanism currently
between 1992 and 1994 in Maricopa County (Phoenix)available to structure the discretion of judges in deciding
Arizona; Bridgeport, Connecticut; Polk County, lowa; andwhether and when to sentence offenders to intermediate
Coos, Josephine, Malheur, and Marion Counties in Oregosanctions.
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Chapter 3
Sentencing Guidelines

More than one-third of States had some form of sentencingennessee, Kansas, Missouri, and Ohio; Louisiana’s were
guidelines in place by mid-1996. To someone new tdaterrescinded. New guidelines systems will likely be adopted
sentencing policy that descriptive statement is neithewhen sentencing commissions, active in 1997, in Massachu-
striking nor interesting. However, people who havesetts, Maryland, Michigan, South Carolina, Oklahoma, and
several decades’ perspective know that it encapsulatédontana complete their work.
developments that are radical in the context of what are
typically glacial legal system changes. Sentencing
guidelines have endured because in some places they hd¥ffects on Sentencing Practices
achieved their proponents’ major aims—comprehensive
sentencing policies have been adopted; unwarrante@uidelines developed by commissions have changed sen-
disparities in general, and racial and gender disparities itencing practices and patterns, reduced disparities, amelio-
particular, have been reduced; and sentencing policigated racial and gender differences, and helped States
have been effectively linked with corrections resources. control their prison populations. Racial and gender differ-
ences have been reduced but, when current offenses and
Still, guidelines have not solved all sentencing problems. Noriminal histories are taken into account, women and whites
guidelines system has as yet devised a way to preveaontinue toreceive mitigated sentences more often than men
manipulation by prosecutors. Some of the early systems dealnd blacks, and, conversely, men and blacks more often
only with felonies, which meant that judges retainedreceive aggravated sentences. Finally, although some juris-
complete and unreviewable sentencing discretion over @ictions have managed to regulate their prison populations,
large proportion of all convicted offenders. None of the earlythers have not yet tried.
systems set standards for punishments other than imprison-
ment. Guidelines created presumptions as to wheth€Changing Sentencing Decisions
confinement was appropriate and, if so, for how long, but if
confinement was not ordered, judges retained full discretioRata are available from four States and the Federal system on
over nonincarcerative punishments. None of the earljudges’ compliance with guidelines. In a large majority of
systems created standards governing choices amoi§gses, judges conform the sentences they announce to appli-
nonincarcerative punishments and between nonincarcerati¢@ble sentencing ranges. However, this assertion requires
punishments and confinement. two important caveats. First, guideline developers have often
insisted that guidelines should be disregarded when a case’s
Legislation to establish the first two sentencing commissPecial features warrant different treatment; they are, after
sions, in Minnesota and Pennsylvania, was enacted in 197&!, guidelines, not mandatory penalties, and a judge’s rea-
By 1987, presumptive guidelines created by sentencin§ons forimposing some other sentence can be stated for the
commissions were in place in Minnesota, Washington, antgcord and later examined by higher courts. From this
(after an initial legislative rejection) Pennsylvania. Volun-Perspective, a guidelines system that elicited 100 percent
tary guidelines in Florida, on which work began in the latecompliance would be undesirable because it would appear
1970’s, were converted into presumptive guidelines. that judges were not distinguishing among cases as they
should. Second, if judges freely allow plea bargaining,
The pace of sentencing commission activity increased afté&ompliance may be more apparent than real. Guidelines
the mid-1980’s. The Federal legislation was passed iflake sentencing predictable. Imagine a guidelines grid
1984, commissioners were appointed in 1985, and the guid@s @ dart board. For example, figure 2 shows the initial 1989
lines took effect in 1987. Oregon’s guidelines took effect ifPregon grid. Each cell specifies a range of presumptively
1989. After 1990, guidelines created by sentencing commigiPPropriate sentences; to “fix” the game, counsel need only

sions took effect in Arkansas, Louisiana, North Carolina€ sure that the dart hits the right cell. This can be done by
means of charge dismissals. If counsel negotiate a 15-month
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Figure 2
Oregon Sentencing Guidelines Grid, 1989

figure unavailable at this time
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Figure 3
Departure Rates, American Guidelines Systems, Recent Years (in Percent)

Ad hoc Approved Approved Ad hoc
Aggravated Aggravated Standard Mitigated Mitigated
Departures  Sentences  Sentences Sentences Sentences

Federal (1994) 1.2 c. 71.7 19.5 7.6
Minnesota (1992)* 2.7 c. 88.8 c. 8.4
Minnesota (1992) 8.6 ce 71.5 c 19.9
Oregon (1991) 3.0 c. 94.0 - 3.0
Pennsylvania (1992) 2.3 5.8 70.9 9.2 11.9
Washington (1993) 1.6 - 90.2 (15.4)tt 8.2

Sources: K. Ashford, and C. Mosbadkirst Year Report on Implementation of Sentencing Guidelines: November 1989 to January 1991
(Portland: Oregon Criminal Justice Council, 1991), 31, 37. Minnesota Sentencing Guidelines ComiBissiencing Practices: Felony

Offenders Sentenced in 1993t. Paul: Minnesota Sentencing Guidelines Commission, 1994), 33, 40. Pennsylvania Commission on Sentencing,
Sentencing in Pennsylvania—19&ate College: Pennsylvania Commission on Sentencing, 1993), table 4. U.S. Sentencing Commission,
Annual Report-1994washington, DC: U.S. Sentencing Commission, 1995), 78. Washington State Sentencing Guidelines Commission,
Statistical Summary of Adult Felony Sentencing, Fiscal Year (O88npia: Washington State Sentencing Guidelines Commission, 1994),

table 10.

*  Dispositional departures only (state incarceration or not).
t  Durational departures (length of sentence).
1 Many exceptional sentences involving no jail time are reported as “standard” sentences, and some as “mitigated” departures.

prison sentence, and the applicable sentencing range fReducing Disparities
offenseX is 15 to 16 months, the defendant need only plead
guilty toX,and the prosecutor will dismiss any other charge&Very sentencing commission claims thatits guidelines have
to ensure that the agreed-upon sentence is given. reduced disparities compared with sentencing patterns be-
fore guidelines took effect. Research on disparities, how-
Considerable evidence suggests that counsel do barg&iMer. faces a number of formidable problems. First, promul-
around guidelines. Comparisons of plea bargaining in Mingation of guidelines may affect plea bargaining and before-
nesota before and under guidelines showed a marked shifd-after comparisons may be confounded if charging and
away from sentence bargaining and toward charge bargaiRargaining practices change with the guidelines. Second, as
ing. Frase, on the basis of a quantitative analysis of Minn&¥as true during most of the 1980's, if public and officials’
sota sentencing patterns through 1989, concluded, “It a@ltitudes toward offenders have become more punitive over
pears likely that whatever plea-trial disparities there werdme, sentences are likely to have become harsher with or
before the guidelines wentinto effect continued to existin thiithout guidelines, and that rising tide complicates
early post-guidelines years, and still exist today; plea badisparity analyses.
gaining, and its accompanying charge and sentence dispari-
ties, is ‘alive and well’ in Minnesota.” Similar evidence is Most of the analyses discussed below are efforts to compare
available from Washington and Pennsylvania. sentencing disparities in the first year, or in the first few
years, under a guidelines system with sentencing trends in
Recalling, therefore, that compliance rates may be misleadome earlier period. As time goes by, it becomes increasingly
ing, figure 3 shows compliance and departure rates fadifficult, and soon impossible, to reach conclusions about
selected recent years in Minnesota, Oregon, Pennsylvanidisparities. Political and policy environments change over
Washington, and the Federal system. Departure rates are léhme, and these changes also alter sentencing patterns, re-
in every jurisdiction. Judges sworn to enforce the law argardless of guidelines.
presumably more comfortable not departing from guidelines
that the legislature has adopted or ratified.
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Disparity reduction in the States.There are plausible unwarranted sentencing disparitydnd for 1984, “sen-
grounds for believing that the State guidelines in their earlyences became more uniform throughout the state.” Kramer
years reduced disparities. In Minnesota, where more evaland Lubitz agreed.
ations have been conducted than anywhere else, an evalua-
tion of the first 3 years’ experience concluded, “Disparity inFinally, reporting on the first 15 months’ guidelines experi-
sentencing decreased under the sentencing guidelines. Thisce in Oregon, its commission concluded that “the guide-
reduction in disparity is indicated by increased sentencknes have increased uniformity in sentencing considerably.
uniformity and proportionality>Outside evaluators agreed: Dispositional variability for offenders with identical crime
Minnesota “was largely successful in reducing pre-guidelinseriousness and criminal history scores has been reduced by
disparities in those decisions that fall within the scope of thd5 percent over the variability under the pre-guidelines
guidelines.* Frase, drawing on data for 1981 to 1989,system.” Later analyses conér.
concluded that “the Minnesota guidelines have achieved,
and continue to achieve,” most of their goals, includingin Delaware, no evaluation has been published of the effects
disparity reduction. ofits voluntary guidelines on disparities. However, a number
of publications by Delaware officials, based on data from the
No independent evaluations have been published concer8tate’s Statistical Analysis Centérlist “consistency
ing the Oregon, Pennsylvania, Washington, and Delawarand certainty” among the guidelines’ goals and present data
guidelines, but each commission, relying on its regularlyshowing that the guidelines have succeeded in increasing
collected monitoring data, has concluded that disparitiease of incarceration for violent offenders and use of
declined. The Washington commission, relying on 1985ntermediate punishments for nonviolent offenders. At the
data, concluded that “the Sentencing Reform Act has clearlyery least, this arguably supports an inference of greater
increased consistency inthe imprisonment decisidrodk-  consistency in Delaware sentencing.
ing back over the first 6 years’ experience with guidelines,
the Washington commission reported that “the high degre®lost likely, sentencing guidelines reduced disparities in
of compliance with sentencing guidelines has reduced varimost of these jurisdictions compared with what they would
ability in sentencing among counties and among judges.” have been without guidelines. Because presumptive
guidelines set standards for sentences where none existed,
Inthe early years of the Pennsylvania guidelines, its commigonformity rates would have to be low in order for the
sion concluded for 1983, “It appears that Pennsylvania’guidelines to have no effect on sentencing decisions. Even
guidelines are accomplishing their intended goal of reducingrhen plea bargaining is taken into account, the bargaining

Figure 4
Percentage of Federal Practitioners Who Believe Unwarranted
Disparities Have Been Reduced

Federal Private  Probation
Judges  Prosecutors  Defenders Attorneys  Officers
USSC interviews 50 76 41 32 59
USSC mail survey 32 51 11 19 52
GAO interviews 20 83 ( 37 ) 50

Notes: USSC=U.S. Sentencing Commission; GAO=U.S. General Accounting Office.

Sources: For USSC interviews: U.S. Sentencing Commis$toa Federal Sentencing Guidelines: A Report on the Operations of the Guidelines
System and Short-term Impact on Disparity in Sentencing, Use of Incarceration, and Prosecutional Discretion and Plead3@¥gaiington,

DC: U.S. Sentencing Commission, 1991), table 27. For USSC mail survey: U.S. Sentencing Commission, (Washington, D@&nditgy Sen
Commission, 1991), table 29. For GAO interviews: U.S. General Accounting (BBogencing Guidelines: Central Questions Remain Unanswered
(Washington, DC: U.S. General Accounting Office, 1992), table 3.
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takes place in the shadow of the guidelines, and it is likelypefore guidelines to 48 percent under guidelines, whereas
that the bargained sentences are more consistent than thieg proportion of property felons sentenced to State prisons
otherwise would have been. declined from 19 to 9 percent; imprisonment for sex abuse
felonies tripled from 13to 42 percent. More recent data show
Disparity reduction in the Federal systemThe evidence a similar patter/?
on Federal sentencing disparities is mixed, and the best
conclusion at presentis that we do not know whether dispariRennsylvania sought to increase sentencing severity and
ties have increased or decrea&edlthough the U.S. com- appears to have succeeded; for most serious crimes, the
mission, on the basis of an evaluation of the first 4 yeargroportion of convicted offenders incarcerated and their
experience with Federal guidelines, claims “the data. . . shoewverage minimum sentences before parole eligibility in-
significant reductions in disparity?there isreasonto doubt creased after the guidelines took efféct.
that conclusion. The U.S. General Accounting Office (GAO),
which at congressional behest reviewed the commission®elaware policymakers also sought to increase prison use
study and conducted its own statistical analyses, was mofer violent offenders and appear to have succeeded.
doubtful*4 Although published monitoring data are less detailed than
elsewhere, figure 5 shows that the proportion of violent
The commission and GAO approached disparities in twoffenders among Delaware prisons increased after the
ways—nby asking participants whether they believed dispariguidelines took effect and the proportion of nonviolent
ties had been reduced and by conducting sophisticaterffenders decreasétl.
guantitative analyses. Figure 4 shows answers to questions
about reduced disparities from GAO interviews in 4 sitesPavid Boerner has shown how changes in guideline severity
commission interviews in 12 sites, and a commission ma#dopted in Washington were quickly followed by increases
survey. Most judges and defense counsel did not believe average sentence severity. Figure 6 shows
disparities were reduced; however, significant and slightentencing patterns from 1988 to 1992 for second-
majorities of prosecutors and probation officers disagreediegree burglaries committed before and after the effective
An earlier analysis of the guidelines by the Federal Courtdate of guideline amendments that divided second-
Study Committee reported that many judges and the commitlegree burglary into residential and nonresidential types and
tee itself believed that disparities had incredsed. increased penalties for each. Average sentences for
residential burglary increased substantially, whereas
The quantitative analyses were also inconclusive. Theentences for grandfathered cases (both nonresidential and
GAO'’s conclusion, based both on examination of the U.Sresidential) increased only slightly. Boerner gives many
commission’s statistical analyses and reanalysis of thsuchexamples, all of which tend to demonstrate that changes
commission’s data, is that “limitations and inconsistenciesn guidelines for sentence severity were quickly followed
in the data available for pre-guidelines and guideline offendby increases in the severity of sentences for affected
ers made it impossible to determine how effective theffenses?
sentencing guidelines have been in reducing overall

sentencing disparity:® Sentencing patterns have changed substantially in North
Carolina since guidelines took effect in late 1994. The
Sentencing Patterns guidelines were intended to increase the likelihood of im-

prisonment for people convicted of violent crimes. In 1995,
Most commissions have adopted guidelines intended tghe first full calendar year under guidelines, 81 percent of
change existing sentencing patterns. Minnesota and Wasfip|ent offenders received prison sentences, up from 67
ington sought to increase use of imprisonment for violenpercent in 1993. Further, the North Carolina commission
offenses and to decrease it for property offenses; the Statgsught to reduce use of prison sentences for nonviolent
assert that their monitoring data show these objectives wef@imes and achieved this: the percentage of nonviolent
achieved in the guidelines’ early yeéfs. offenders sentenced to prison fell from 42 percentin 1993 to

23 percent in 1995. Finally, the commission sought to
Oregon had the same goals and found that the proportion fcrease the length of sentences for violent crimes; this, too,
offenders convicted of felonies against persons who rewas accomplished: in 1993 violent offenders received an
ceived State prison sentences increased from 34 percenterage of 56 months, whereas in 1995, they received 87

months??
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Figure 5
Composition of Delaware’s Incarcerated Population

figure unavailable at this time

The U.S. Sentencing Commission sought to increase thaffenses increased by 248 percent from 1984 to 1990 and
proportion of offenders sentenced to imprisonment and trom an average of 60 months for robbery in 1984 to 78
increase the average length of prison sentences; it succeeadadnths in 1996¢

in both objectives. The commission’s self-evaluation showed

that, overall, the percentage of convicted Federal offendeRacial and Gender Differences

sentenced to probation declined from 52 percentin late 1984

to 35 percent in June 1990. However, reduction in the use &Very sentencing commission has included among its goals,
probation was even greater than the commission reports. THee reduction or elimination of racial and gender discrimina-
commission’s numbers overstate the use of probation bijon in sentencing, and most claim to have succeeded to a
including split sentences that included a period of incarcer&onsiderable extent. The Minnesota commission’s 3-year
tion. According to the commission’s 1993 annual report,evaluation concluded that racial differences in sentencing
22.7 percent of cases resulted in “probation” sentences, b#i¢clined under guidelines; nonetheless, minority defendants

only 14.8 percent resulted in “ ‘straight’ probation” (that is, were likelier than whites to be imprisoned when the pre-
no confinement conditiory. sumptive sentence did not prescribe State imprisonment;

minority defendants received longer sentences than similarly

The severity of Federal prison sentences likewise increasegftegorized whites; and men received longer prison sen-
The commission reports that the mean sentence “expectedi@nces than similarly categorized women. Miethe and Moore,
be served” for all offenders increased from 24 months in JulySing the same data but more sophisticated statistical tech-

1984 to 46 months in June 1990. Prison sentences for drifues, agreed. Frase, using the commission’s monitoring
data through 1989, also agreed.
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Figure 6
Average Sentence Length, Burglary, Oregon 1988-1992

figure unavailable at this time

Washington’s experience revealed similar patterns. Theeceive upward departures, more likely to receive down-
initial evaluation found an overall decline in racial differ- ward departures, and more likely to be sentenced to optional
ences in sentencing butreported that a “substantial racial apdobation?

gender disparity was found in the use of sentencing alterna-

tives;” whites were almost twice as likely as blacks to benefiT he research design of the U.S. Sentencing Commission’s
from special mitigating provisions for first-time and someself-evaluation and the GAO reanalysis precluded any over-
sex offenderg In a 10-year review of Washington sentenc-all conclusions about racial and gender disparities.

ing reforms, although concluding that racial and gender

differences had diminished, the commission in 1992 acTying Policy to Resources

knowledged “significant gender and ethnic differencesin the
application of options” to incarceratiéh. The Oregon, Washington, and Minnesota commissions

operated under enabling legislation which directed them to

The Oregon racial data from the first 15 months of guideline§ive substantial consideration to the impact of their guide-
experience also show declines in racial and gender dispaHes on correctional resources, which was generally inter-
ties. Whites were slightly less likely than minority defen-Preted to refer to prison beds and capacity. All three States
dants to receive “aggravated departures,” slightly mor&anaged to hold prison populations within capacity for
likely to receive “mitigated departures,” and much moreextended periods.

likely to benefit from an “optional probation” alternatives

program. As whites are to minority defendants in Oregorrigure 7 shows prison population increases in Minnesota,
sentencing, so women are to men: women were less likely Washington, and Oregon compared with California and the
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Figure 7
Rate of Prison Population Growth for Selected States
and the National System, 1979-1994

figure unavailable at this time

Federal System from December 31, 1997 to June 30, 199Bndnotes

The Minnesota and Washington rates increased much more

slowly than elsewhere in the years after guideline adoptiord.. Deborah M. Carrow, Judith Feins, Beverly N. W. Lee,

In both States, the legislature in the late eighties increased and Lois OlingerGuidelines Without Force: An Evalu-

penalties sharply for many crim&soth prison populations ation of the Multi-Jurisdictional Sentencing Guidelines

thereafter rose rapidly. Oregon’s prison population decreased Field Test Report to the National Institute of Justice

after guidelines took effect (though the effects of a 1994 (Cambridge, MA: Abt Associates, 1985).

voter referendum that greatly increased sentences for many

crimes will likely result in faster prison growth). 2. Kay A. KnappThe Impact of the Minnesota Sentencing
Guidelines: Three Year EvaluatiofSt. Paul, MN:
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Chapter 4
Incorporating Intermediate Sanctions in
Sentencing Guidelines

Integrating intermediate sanctions effectively requires essannot be persuaded of the merits of nonincarcerative
tablishing both a graduated array of punishments betweeguidelines. The challenge is to do both things simultaneously
prison and probation and a system for appropriately distriband that has proven difficult. Efforts to create comprehensive
uting offenders among them. Studies on creating and operatenincarceration guidelines are bound to fail if adequate
ing cost-effective intermediate sanctions (see chapter 2) amatermediate sanctions do not exist. Likewise, from a policy
on creating and operating systems of presumptive sentencipgrspective, intermediate sanctions are often bound to be
guidelines that effectively structure judicial decisions aboutnisused in a jurisdiction that lacks some means to regulate
confinement (see chapter 3) already exist. However, little ipidges’ decisions.
known about combining the two approaches.
The need for simultaneity has not gone unnoticed by
policymakers. North Carolina, as noted below, has moved as
Obstacles far as any State toward structured use of intermediate sanc-
tions. In the statutory background were both enabling legis-
Intermediate sanctions have not been overlooked by sefation to create (1) the Sentencing Policy and Advisory
tencing commissions or by drafters of guidelines-enablingCommission and to adopt guidelines, and (2) the State-
legislation. Section 9(5)(2) of the statute creating Minnesota’€ounty Criminal Justice Partnership Act, which encourages
commission authorized establishment of nonincarceratioand provides financial incentives for creating new county-
guidelines: “The sentencing guidelines promulgated by thievel programs. Pennsylvania has also moved both to include
commission may also establish appropriate sentences fintermediate sanctionsin its guidelines and to foster and fund
prisoners for whom imprisonment is not proper. Any [suchhhew community-based programs.
guidelines . . . shall make specific reference to noninstitu-
tional sanctions including but not limited to the following: Still, there remains another difficult problem: many judges
payment of fines, day fines, restitution, community workbelieve that, in principle, guidelines are incompatible with
orders, work release programs in local facilities, communitythe mildly-to-moderately serious crimes for which interme-
based residential and nonresidential programs, incarceratigliiate sanctions are most appropriate. While fairly simple
in a local correctional facility, and probation and the condisystems for proportioning prison time to crime severity may
tions thereof.” work for the most serious crimes, more considerations—
appropriate treatment conditions, effects on the offender’s
The Minnesota commission’s guidelines created presumgamily and employment, the judge’s reasons for imposing a
tions as to who among convicted felons should be sent foarticular sentence, the aggregate weight of multiple work,
State prison (roughly 20 percent) and for how long, but set n@striction on liberty, and monetary conditions—are often
presumptions for sentences for nonimprisonment sanctiorseen as relevant for less serious crimes and cannot easily be
for felons or for sentences of any kind for misdemeanantsencapsulated in a guidelines grid. This too is a soluble
problem, but the widespread perception that community
For a variety of reasons, guidelines for use of nonincarsentencing is too complicated and inherently too individual-
cerative punishments run into special problems. Thesized to be subjected to general rules is likely to prove a
include a shortage (or, in some places, the absence) fafrmidable obstacle.
credible, well-managed intermediate sanctions and
instinctive judicial resistance to proposals for

nonincarcerative guidelines. Efforts at Integrating Intermediate
Both problems are soluble. Effective intermediate sanction§anCtIonS Into Sentencing Guidelines

can be established. Many judges have been persuaded tiainany States, commissions are at work on proposals to
presumptive imprisonment guidelinesimprove the quality of yiegrate intermediate and noncustodial penalties into
sentencing generally, and there should be no reason why they

Incorporating Intermediate Sanctions in Sentencing Guidelines 29



guidelines and to devise systems of interchangeability besffenders, or sex offenders. Delaware’s unique system of
tween prison and nonprison sanctions. Three sets of interrguidelines, which sets five “sanctioning levels,” are also
lated issues must be considered. First, should guidelineiscussed. Because they are voluntary guidelines, the inter-
permit judges to choose between incarcerative andhangeability question does not arise. However, because
nonincarcerative sanctions, and if so, to what extentthey establish a continuum of sanctions of graded severity,
Second, how are choices among different kinds ofhey warrant mention.
nonincarcerative sanctions to be made? Third, how authori-
tative ought guidelines to be about intermediate sanctionqhterchangeabi|ity Between Prison and
These qugsuons are dlscusged in the followmg SeCt'OnF\ionprison Sentences
Because little research or policy discussion has focused on
the latter two issues, most of the discussion concerns the firéivery guidelines system allows for interchangeability be-
tween prison and nonprison sentences, although the extent of
Three devices have been used to authorize judges to choasterchangeability varies widely. “Just deserts” arguments
between prison and nonprison sentences for cases that fallve been made asserting that such interchangeability should
within a single guideline cell. The first creates cells innever or only seldom be permitted because sanctions vary
guidelines grids that expressly authorize judges to choodandamentally in their charactérlf punishment is largely
between sentencing options. The second is to establistbout attribution of blameworthiness, the argument goes,
interchangeability policies that allow judges to substitutgpunishment should be closely proportioned to the serious-
equivalently burdensome punishments for imprisonmentess of the crime. Punishments are qualitatively different,
The third is to create “categorical exceptions” that allowand permitting substitutions among them obscures differ-
judgesto disregard otherwise applicable guidelines for qualences in offenders’ blameworthiness. Thus, the argument
fying offenders. These usually involve boot camps, firsttoncludes, guidelines incorporating different kinds of pun-

. ishments should permitlittle or no overlap in
Figure 8 their use.

“Just Deserts” Pyramid Grid

Figure 8 shows what such a system might
look like. The most serious crimes are at the
top of the pyramid, and for them only full-

time incarceration would be authorized. In
the next lower tier, partial incarceration such
as day or night confinement, house arrest,
work release, or day-reporting would be per-
mitted. The third tier mightinclude intensive

forms of supervision, the fourth substantial
fines, the fifth standard probation, and the

figure unavailable sixth minor fines and community service.
. . Within each tier, choices could be made only
at this time between sanctions that were equivalently

burdensome, and imposition of punishments
from different tiers on comparable offenders
ordinarily would be forbidden. Thus, for
particular defendants, judges would seldom
be permitted to choose betweenincarcerative
and nonincarcerative sentences.

To be realistic, figure 8 would need to be
developed in more detail. How that might be
done is shown in figure 9. Within offense
severity levels, for example, sublevels could
specify ranges of allowable sentence dura-
tions or amounts for different offenses. Simi-
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larly, consideration of prior criminal history could be done inmonths, any combination of nonincarcerative punishments,
various ways. Figure 9 does this by indicating criminaland split-sentences combining jail time with other penalties.
record categories atop each cell. At the grid’s top, wher&his is no small power since 80 to 85 percent of felony
offense severity is the primary consideration, the relativelefendants fall within cells above the bold line. Moreover,
weight of prior records is small. At the grid's base, wherethe guidelines do not cover misdemeanors, so judges have
offense severity is less, the weight of prior records andomparable discretion over them.
discrimination among them are greater.

Second, because Minnesota’s guidelines are presumptive,
No jurisdiction has adopted a system like those set out jjudges have authority in every case not governed by a
figures 8 and 9. Plausible arguments can be made that thetatutory mandatory minimum—if they document their
premise—that blameworthiness measured only in terms aEasons—to depart from recommended prison sentences
current and past crimes is the only valid calibrator ofandtoimpose anonincarcerative sentence or a split-sentence
sentences—is oversimplified. In any event, every existingn its place. Judges do this in about one-third of the cases for
guidelines system does permit some interchangeabilitwhich imprisonment is the presumptive sentehgest as
between incarcerative and nonincarcerative punishmentsthey impose prison sentences in a smaller percentage of

presumptive nonprison cases. The bold black line is the
Residual interchangeability. Minnesota’s guidelines, for product of difficult policy choices made by the Minnesota
example, permitinterchangeability in three ways. (Figure 1&entencing Commission, and, inevitably, there are many
shows Minnesota’s grid as itwas in 1985.) First, for any caseases that fall in cells on either side of it that elicit judicial
falling into a cell above the bold black line, judges haveambivalence.
broad discretion to choose among a jail term of up to 12

Figure 9
“Just Deserts” Pyramid Grid With Criminal History

figure unavailable at this time
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Figure 10
Minnesota Sentencing Guidelines Grid, 1985
(Presumptive Sentence Lengths in Months)

Criminal History Score
Security Levels of
Conviction Offense

Unauthorized Use of Motor Vehicle |
Possession of Marijuana

Theft Related Crimes ($150-2,500) I
Sale of Marijuana

Theft Crimes ($150-2,500) 1]
Burglary—Felony Intent vV
Receiving Stolen Goods ($150-2,500)
Simple Robbery \
Assault, 2nd Degree VI
24 32 41 49 65 81 97
Aggravated Robbery VI 2325 | 3034 | 3844 | 4553 | 6070 | 75:87 | 90-104
Assault, 1st Degree VIl 43 54 65 76 95 ;;2_ ;32_
Criminal Sexual Conduct, 1st Degree 41-45 | 50-58 60-70 71-81 | 89-101 120 140
97 119 127 149 176 205 230
Murder, 3rd Degree IX 94- 116- 124- 143- 168- 195- 218-
100 122 130 155 184 215 242
116 140 162 203 243 284 324
Murder, 2nd Degree X 111- 133- 153- 192- 231- 270- 309-
121 147 171 214 255 298 339

Source: K.A. KnappMinnesota Sentencing Guidelines and Commentary Anndi@teéaul: CLE Press, 1985), 107.

Notes: * one year and one day
Italicized numbers within the grid denote the range within which a judge may sentence without the sentence being deeineel a depar
1st Degree Murder is excluded from the guidelines by law and continues to have a mandatory life sentence.

Third, judges and lawyers can negotiate sentences differemost of the early presumptive guidelines systems gave
from those stipulated by the guidelines. Sometimes thifidges comparable discretion over interchangeability deci-
involves substitution of a nonincarcerative penalty for asions. In Oregon, as in Minnesota, guidelines cover only
lengthy presumptive prison sentence in a case where thefilonies, and 18 to 20 percent of convicted felons are
are no valid grounds for a departure (for example, becausgntenced to State prisbRennsylvania’s guidelines cover
the State supreme court has expressly held such considetfisdemeanors, but as figure 11 (the August 1991 version of
ations insufficient). Some people may consider departureBennsylvania’s guidelines grid) shows, both incarcerative
of this sort an inappropriate circumvention of guidelinesand nonincarcerative punishments were authorized for
but both experience and research instruct that they are n@lost misdemeanors and the less serious felonies, meaning
uncommor?. Although “illicit departures” are always that Pennsylvania judges had about the same authority
possible, this special type of interchangeability is noto choose between incarceration and nonincarceration as
discussed again in the rest of this report. did Oregon and Minnesota judges.
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Figure 11
Pennsylvania Guidelines Sentence Ranges, August 1991
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Figure 12
U.S. Sentencing Commission Sentencing Table (in Months of Imprisonment)

Criminal History Category (Criminal History Points)

Offense | I 1} v Y, \l
level (Oor1l) (2 or3) (4,5,6) (7,8,9) (10,11,12) (13 or rmore)
1 0-6 0-6 0-6 0-6 0-6
2 0-6 0-6 0-6 0-6 0-6
3 0-6 0-6 0-6 0-6 2-8

4 0-6 2-8 4-10 6-12
Zone A 5 0-6 4-10 6-12 | 9-15
6 0-6 1-7 2-8 6-12 9-15 | 12-18
7 0-6 2-8 4-10 8-14 12-18 15-21
8 0-6 4-10 6-12 10-16 15-21 18-24
9 4-10 6-12 8-14 12-18 18-24 21-27
Zone B
10 6-12 8-14 10-16 15-21 21-27 24-30
11 8-14 10-16 12-18 18-24 24-30 27-33
Zone C 12 10-16 12-18 15-21 21-27 27-33 30-37
13 12-18 15-21 18-24 24-30 30-37 33-37
14 15-21 18-24 21-27 27-33 3341 37-46
15 18-24 21-27 24-30 30-37 37-46 41-51
16 21-27 24-30 27-33 33-41 41-51 46-57
17 24-30 27-33 30-37 37-46 46-57 51-63
18 27-33 30-37 33-41 41-51 51-63 57-71
19 30-37 33-41 37-46 46-57 57-71 63-78
20 33-41 37-46 41-51 51-63 63-78 70-87
21 37-46 41-51 46-57 57-71 70-87 77-96
22 41-51 46-57 51-63 63-78 77-96 84-105
23 46-57 51-63 57-71 70-87 84-105 92-115
24 51-63 57-71 63-78 77-96 92-115 100-125
25 57-71 63-78 70-87 84-105 100-125 110-137
26 63-78 70-87 78-97 92-115 110-137 120-150
27 70-87 78-97 87-108 100-125 120-150 130-162
Zone D
28 78-97 87-108 97-121 110-137 130-162 140-175
29 87-108 97-121 108-135 121-151 140-175 151-188
30 97-121 108-135 121-151 135-168 151-188 168-210
31 108-135 121-151 135-168 151-188 168-210 188-235
32 121-151 135-168 151-188 168-210 188-235 210-262
33 135-168 151-188 168-210 188-235 210-262 235-293
34 151-188 168-210 188-235 210-262 235-293 262-327
35 168-210 188-235 210-262 235-293 262-327 292-365
36 188-235 210-262 235-293 262-327 292-365 324-405
37 210-262 235-293 262-327 292-365 324-405 360-life
38 235-293 262-327 292-365 324-405 360-life 360-life
39 262-327 292-365 324-405 360-life 360-life 360-life
40 292-365 324-405 360-life 360-life 360-life 360-life
41 324-405 360-life 360-life 360-life 360-life 360-life
42 360-life 360-life 360-life 360-life 360-life 360-life
43 life life life life life life

Source: U.S. Sentencing CommissiBegderal Sentencing Guidelines Manua®94 ed. (St. Paul: West, 1993).
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Limited interchangeability. The Federal sentencing sometimes have complete discretion to choose between
guidelines provide for only very limited use of intermediate prison and probation. In 1993, of 34,642 cases on which the
sanctions or interchangeability; probation and prison ar&eommission received complete guideline application
the only alternatives. Fines are not authorized as soleformation, only 13.7 percent fell within those 8 levels.
penalties for individuals; nor are intermediate sanctiondn levels 9 and 10 (Zone B), judges could sometimes substi-
such as community service, house arrest, or intensive supemute partial, community, or home confinement on a day-for-
vision probation—these may be ordered only as conditionslay basis for total incarceration, for a period not less than the
of probation. Figure 12 shows the Federal grid as it existedhinimum specified period. In levels 11 and 12 (Zone C),
on November 1, 1993. It applied to all Federal felonies andsome substitution was permitted, but at least half of the
misdemeanors. Confinement was authorized for evenguideline minimum had to be served in total confinement.
offender. Only for the first 8 (of 43) offense levels (Zone A), (The preceding describes rules for offenders in the lowest

where sentencing ranges started at zero, did judgesriminal history category; as the lines defining Zones A, B,
and C show, for offenders with

ampler criminal histories, judges
had less discretion.)

Figure 13
Unarmed Offenses Grid (Time Reported in Months)

Criminal History Score

Judges were allowed to depart
from the guidelines (though the

Offense A B c D E permitted grounds for depar-
Score 0 5.15 2.35 455 6+ tures were much narrower than
in most State systems). Even
1 6 6 6 9 15+ taking departures into account,
6-12 in 1994 only 14.4 percent of
12 sentenced offenders received a
2 6 6 ° 9-15 18+ probation sentence without a
confinement condition; another
3 6 6 9 15 21+ 7.8 percent received probation
6-12 12-18 with a confinement conditioh.
12 18
4 o o 9-15 15-21 24 Bounded interchangeability.
12 18 24 In mqst jurisdigtions, the vast
5 9 9-15 15-21 18-30 33+ majority of convicted felons and
misdemeanants are not sen-
6 12 18 24 30 42+ tenced to State prison. By the
9-15 15-21 18-30 24-36 late 1980’s, it was widely rec-
24 30 36 42 ognizedthat achievement of sen-
7 18-30 24-36 30-42 36-48 54+ tencing reform goals required
that nonincarcerative penalties
) 36 42 48 54 66+ be brought within the scope of
30-42 36-48 4254 48-60 guidelines. Thiswas equally evi-
48 54 60 66 dentwhetherthe goals were ide-
9 42-54 48-60 54-66 60-72 8t alistic (for example, reducing
7o 78 84 9 _sentencing dispari_ty,_ or impos-
10 66-78 72.84 28-90 84-96 102+ ing the least r_estrlct|ve appro-
priate alternative) or manage-
11 96 102 108 114 132+ rial (forexample, improving pre-
84-108 90-114 96-120 102-126 dictability and with it resource

Source: D.C. Superior Court, Sentencing Guidelines Commidsitia] Report of the Superior Court
Sentencing Guidelines Commission: The Development of Felony Sentencing Guidéstaagton,

DC: D.C. Superior Court, Sentencing Guidelines Commission, 1987).

planning). The first recommen-
dation that received attention
was to replace the Minnesota/
Washington *“in or out”
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Figure 14
Pennsylvania Guideline (August 12, 1994) Standard Ranges

figure unavailable at this time

approach—in which guidelines cells either specified a rangmcarceration may be ordered if the judge states for the record
of authorized prison sentences or accorded the judge corthie reason for selecting some other sentence. In cells marked
plete authority to choose between confinement andith a “c,” both incarcerative and community sentences
nonconfine-ment sentences—with a larger number oére presumptively appropriate, and the judge may impose
bounded choices. either without being required to provide special justification.
In the remaining cells, the presumption is for imposition
District of Columbia.The prototype was developed by the of a prison sentence from within a narrow range of authorized
District of Columbia Superior Court Sentencing Commis-sentence lengths; a community sentence would be consid-
sion. Figure 13 (on previous page) shows the proposed grated a departure and would require that the judge explain
for unarmed offenses. It is divided into four zones. Fothis decision.
offenses falling in cells marked with an “a,” the sentence is
to be served in the community (including probation, restituPennsylvanialn 1994, Pennsylvania implemented revised
tion, fines, community service). In cells marked with a “b,” guidelines that follow the District of Columbia’s approach.
community sentences are presumptively appropriate, biigure 14 shows the Pennsylvania guidelines for felonies and
misdemeanors occurring on or after August 12, 1994. They
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Figure 15

1992 Sentenced Pennsylvania Offenders Redistributed Among Cells
in August 12, 1994 Grid

figure unavailable at this time

create four zones of discretion which are identified by
shading.

1.

Cellsin Level 1 provide for “restorative sanctions” (RS)
such as standard probation, community service, and
restitution.

3.
Cellsin Level 2, although they vary in detail, in general
authorize judgesto choose among restorative sanctions,
“restrictive intermediate punishments” (RIPs), and short
jail terms. RIPs involve full or partial confinement (for
example, inpatient drug treatment, day-reporting cen-
ters, halfway houses) or intensive community penalties
(for example, house arrest or intensive supervision
probation with electronic monitoring). If confinementis

required, policy statements recommend a treatment
component. If only RS or RIPs are authorized, policy
statements recommend RS. Level 2 encompasses
many nonviolent crimes and some less serious violent
crimes.

Cellsin Level 3 provide for total or partial confinement
or for RIPs. The guideline ranges for confinement set
outer limits on RIP sentence length. Judges are free to
choose among the different kinds of punishments. Policy
statements encourage judges to consider restitution to
the victim or rehabilitation of the offender as primary
goals and point out that partial confinement coupled
with work release and restitution or inpatient drug
treatment are authorized means to those goals.
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4. Cells in Level 4, which primarily apply to offenders dates, whereas North Carolina abolished parole release
convicted of major violent or drug offenses, often withand “good time.” North Carolina’s guidelines thus prescribe
prior violent crime records, provide for presumptivetime to be served. More importantly, North Carolina’s
minimum prison terms to be served before parole eligiguidelines are much more restrictive of judicial discretion.
bility. A Pennsylvania judge who departs from the guidelines need

only “provide a contemporaneous written statement of

Compared with the Federal guidelines, Pennsylvania contirthe reason or reasons.” There is no general evidentiary

ues to delegate substantial discretion to the sentencirigst that must be met, and appellate courts tend to use a

judge over the choice of sentence and allows much greatdeferential “abuse of discretion” standard in considering

scope for nonconfinement sentences. Figure 15 shows hasentencing appeals. In North Carolina, if the guidelines

Pennsylvania offenders sentenced in 1992 would havepecify a prison sentence, judges must set a term from within

been distributed among cells in the 1994 guidelines grid hatthe authorized range unless, for less serious cases, the court

it then existed. The 4 Level 1 cells, which authorize only RSinds “that extraordinary mitigating factors of a kind greater
and preclude any confinement, govern sentencing of 6,87han the normal case exist and that they substantially out-
offenders or 17 percent of the total. The 16 Level 2 cells, allveigh any factors in aggravation.” In addition, the court
of which authorize RS or RIPs, and some of which alsanust also find that impaosition of a prison sentence would be
authorize confinement of 3 or 6 months, govern sentencing “manifest injustice.” Even then, the possibility of an

of 17,261 offenders or 43 percent of the total. Of these, 8,94itermediate punishmentis forbidden for all drug traffickers,

(22 percent) fall into cells in which only RS or RIPs areoffenders convicted of murder or first-degree rape, and

authorized. Only 5,512 offenders (14 percent) fall withinoffenders with any significant prior record.

Level 4 cellsinwhich total confinementis the only presump-

tively appropriate sentence. North Carolina recognizes three types of sentences: active

punishments (immediate total confinement), intermediate

Compared with the Federal guidelines, Pennsylvania’sunishments (split-sentences, residential programs, elec-

mechanically simpler guidelines represent a more completxonic house arrest, and intensive supervision probation),

philosophy of sentencing. Confinement is not the onlyand community punishments (supervised or unsupervised
punishment available for most offenders. Judges have suprobation, community service, outpatient treatment pro-
stantial discretion to choose among different kinds of punishgrams, fines). Figure 16 has two principal bands—active
ments. Even within a single level, judges may individualizepunishments (A cells) or either intermediate or active pun-
sentences depending on how they weigh restorativéshments (I/A cells). In addition, two cells authorize only
rehabilitative, and retributive considerations. intermediate punishments (1), two authorize community or
intermediate punishments (C/I), and one authorizes only

North Carolina. North Carolina is the first State to attempt community punishments (C).

from the outset to include in its guidelines standards for

felonies and misdemeanors and for incarcerative anAt first glance, it may appear that North Carolina’s guide-

nonincarcerative punishments. Pennsylvania incorporatdihes are more restrictive of the use of community punish-

these levels of punishment eventually, but 13 years after iteents than are Pennsylvania’s, just as North Carolina’s

initial guidelines took effect. The North Carolina guidelinesprison guidelines are more restrictive of judicial discretion

took effect October 1, 1994, concerning prison sentences than are Pennsylvania’s. How-
ever, this may be misleading. Pennsylvania’s grid includes

North Carolina’s guidelines resemble Pennsylvania’s but arielonies and misdemeanors. North Carolina’s applies only to

more distinct than they may first appear. Figure 16 showtelonies; a second grid (figure 17) sets guidelines rules for

the grid for felony sentencing. As in Pennsylvania (seenisdemeanors. It authorizes community punishments for all
figure 11), three ranges of presumptive lengths of prisomisdemeanors and authorizes intermediate and active
sentences are shown—standard, mitigated, and aggravatednishments for some. Precisely how the two States’ policies

Also as in Pennsylvania, interchangeability is provideccompareinrelationto the restrictions they impose onjudicial

by use of zones of discretion. discretion can be determined only by analysis of data

showing precisely which crimes appear in each cell of each

In other ways the guidelines are substantially differentgrid and how many offenders fall into each cell.

Pennsylvania’s guidelines set minimum parole eligibility
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Figure 16
North Carolina Felony Punishment Chart, 1994
(Numbers Represent Months)

figure unavailable at this time

Source: North Carolina Sentencing and Policy Advisory CommisSibactured Sentencing for Felonies—Training and Reference Manual
(Raleigh: North Carolina Sentencing and Policy Advisory Commission,al994

Notes: A= Active Punishment; I= Intermediate Punishment; C= Community Punishment
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Figure 17

North Carolina Misdemeanor Punishment Chart, 1994

Prior Conviction Levels
Class | ] ]
No Prior One to Four Five or More
Convictions Prior Convictions Prior Convictions
1 1 -45 days 1 -45 days 1-120days
(o CllIIA CllIIA
2 1-30 days 1 -45 days 1-60 days
C Cl/l CllIIA
3 1-10 days 1-15 days 1-20 days
(o (o]} CllIIA

Source: North Carolina Sentencing and Policy Advisory CommisSioactured Sentencing for Misdemeanors—Training and Reference
Manual (Raleigh: North Carolina Sentencing and Policy Advisory Commission, 1994).

Notes: A = Active Punishment; | = Intermediate Punishment; C = Community Punishment.
Cells with slash allow either disposition at the discretion of the judge.

The choice between separate and combined grids feages: many criminal codes define crimes in broad general
felonies and misdemeanors raises at least two significaférms and establish only a small number of offense classes;
considerations. First, it could be argued that misdemeanotgiminal codes are seldom revised; and legislatures in most

are typically less serious crimes and that the offense itseffirisdictions must approve guidelines (or at least not reject
should be the principal sentencing consideration. Nortithem) before they take effect.

Carolina has only three criminal history categories for mis-

demeanors, but six for felonies, and authorizes communitpractical application. There is no literature that shows how
penalties for all misdemeanors. (Pennsylvania’s sevethe different interchangeability approaches described in this
criminal history categories [see figure 14] might be seen asection work in practice. The Pennsylvania and North Caro-
overkill.) Second, however, Pennsylvania’'s approachina guidelines are too new to have generated an evaluation
permits policymakers to look behind statutory offense classéRerature, the D.C. Superior Court guidelines were never
and to distinguish among misdemeanors depending on theplemented, and the absence of policy concerning interme-
behaviors they involve. Thus while most Pennsylvaniajiate sanctions in most States has meant that the scant

misdemeanors (there are three statutory classes) agentencing reform evaluation literature has little to say onthe
included in the lowest 3 of Pennsylvania’s 13 offensesubject.

gravity levels, some involving firearms, drugs, and offenses

againstchildren were placedin Levels 4 and 5. Misdemean®&phstitution of Penalties

manslaughters involving driving-under-the-influence

(DUI) convictions were placed in Levels 7 and 8, andTwo other related approaches for setting policies governing

providing weapons to an inmate was placed in Level 9. substitution of incarcerative and nonincarcerative punish-
ments have been tried. The first develops a generic common

This difference raises a broader concern that most guidelinegrrency, typically callegpunishment unitsr custody units

drafters have faced: (1) whether to base policy solely oitowhich all punishments can be exchanged. This approach

statutory offense classes, or (2) whether to devise a separsitgs discussed extensively during the development phase of

offense severity scale and, when necessary, allocate behdre U.S. Sentencing Commission’s wothut only in Or-

iors falling within the same statutory offense class to differegon hasitbeen partially implemented in presumptive guide-

ent levels. The first approach is more deferential to legisldines. Louisiana included a punishment unit approach in its

tive decisions. The second approach offers several advaweluntary guidelines, but they were repealed in 1995.
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The second approach sets specific exchange rates betwéecreases from 90 to 120 to 180 as crime seriousness or
different kinds of penalties. The details of these exchangesiminal history increase. Sanction units not used as part of
vary widely. Oregon’s November 1993 guidelines provideda jail term remain available for use to punish violations of
that 16 hours of community service could be substituted fgprobation conditions.
1 day’s confinement. New York City’s community service
program was designed to require 70 hours of communit@regon’s sanctions-unit scheme bears no relation to the
service as a substitute for 6 months ingail. hypothetical scheme previously described. No values are
attached to intensive supervision, fixed fines and day fines,
Punishment units.The idea is to create generic punishmentestitution, outpatient drug or sex offender treatment, or
units into which all sanctions can be converted. For examplejectronic monitoring. All of the sanctions affected except
a hypothetical system might provide for the following community service, are forms of custody, and for custody a

conversion values: day equals a day equals a day. No sanctions-unit scheme is
required to express that equivalence. The policy that 16

1 year’s confinement 100 units hours of community service equals 1 day of confinement
1 year’s partial confinement 50 wunits could be expressed in a simple one sentence statement.
1 year’s house arrest 50 units  Oregon’s sanctions-unit scheme does provide a system for
1 year’s standard probation 20 units limiting the scope of back-up penalties attached to condition
25 days’ community service 50 units violations, butthistoo could be defined simply by stating the
30 days’ intensive supervision 5 units  maximum number of days such penalties could involve.
90 days’ income (day fines) 100 units
30 days’ electronic monitoring 5 units  Two reasons probably explain why Oregon’s sanctions-

units scheme is so modest. Both are among the reasons why
The preceding is by no means a complete list; such things & Pennsylvania commission, which briefly considered a
drug testing, treatment conditions, and restitution might opunishment-units system in 1993, did not adopt one. First,
might not be added. The values can be divided or multiplieds is discussed at greater length below, many believe that
to obtain values for other periods (for example, 75 daystonfinement is the basic form of punishment and that to be
confinement equals 20 units). comparable any other sanction must be equally burdensome.

Thus, many people would be uneasy that the hypothetical
If, for example, guidelines set “120 punishment units” as thescheme treats 1 year’s imprisonment, 50 days’ community
presumptive sentence for a particular offender, ajudge coukkrvice, or a fine equal to 90 days’ income as equivalent.
impose any combination of sanctions representing 120 unitSecond, if conditions like house arrest, drug testing, elec-
Oneyear’s confinement (100 units) plus 60 subsequent daysbnic monitoring, restitution, community service, and fines
intensive supervision (10 units) on electronic monitoring (1Gre given unit values, the resulting combinations of numbers
units) would be appropriate, but so would a 90-unit daynay seem arbitrary. For example, many people would con-
fine (100 units) plus 1 year's standard probation (20 unitskider a sentence of 2 years’ incarceration more severe than
and so would 25 days’ community service (50 units) and @ne comprising all the elements listed previously (house
months’ intensive supervision (30 units), followed by arrest, drug testing, and so on), even if each was designated
2 years’ standard probation (40 units). as 200 sanction units. After trying to work out the details of

such a scheme, Pennsylvania decided it was unworkable.
Oregon'’s guidelines, since their initial promulgation, have
incorporated sanction units (originally termadtody units  Exchange ratesAnother approach to substitution of penal-
in relation to nonprison sentences; figure 18 shows the 199fs is simply to specify equivalent custodial and noncusto-
version. (See figure 2 for the 1989 version.) Cells containindial penalties and authorize judges to impose them as alter-
only two numbers (the upper and lower limits of the authonatives. Washington’s commission did this and later pro-
rized sentence range) govern prison and jail sentences. Cglissed a more extensive systemhich the legislature did not
containing three numbers are subject to the sanction urddopt. Partial confinement and community service were
system. The top number in each sanction-unit cell represenitstially authorized as substitutes for presumptive prison
the applicable sanction unit maximum and the bottom numterms on the basis of 1 day’s partial confinement or 3 days’
ber represents the maximum county jail term (in days) thatommunity service for 1 day of confinement. The partial
can be imposed. The maximum number of sanction unitsonfinement/confinement exchange is probably workable
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Figure 18
Oregon Sentencing Guidelines Grid, 1993

figure unavailable at this time
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(for short sentences; house arrest, assuming it is considersehtencing ranges if offenders meet specified criteria. One
partial confinement, is seldom imposed for more than a fewxample is a Federal guidelines provision (Rule 5.K.1)
months), but the community-service exchange rate is not.that empowers judges to depart from guidelines if the
prosecution files a motion proposing such a departure on the
Like the punishment-unit proposals, the equivalencyationale that the defendant has provided “substantial
approaches to date have been unable to overcome thssistance [to the government] in the investigation or
psychological and political pressures to make “equivalentprosecution of another person.” Once the motion is made,
punishments as objectively burdensome as prison, whictne judge is free from guidelines’ presumptions about
limits their use to the most minor offenses and offendersappropriate sentences. Empirically speaking, this is an
Under Washington’s initial policy (3 days’ community enormously significant escape hatch from the Federal
service equals 1 day’s confinement), community servicguidelines, because it principally benefits offenders
could be used in place of 3 to 10 days’ confinementconvicted of serious multiparty offenses and because it
if existing successful programs were used as models. affects large numbers of cases. In 1994, 19.5 percent of
all Federal sentences were downward substantial-assistance
The difficulty is that, in order to be credible, community departures. So were nearly one-third (31.7 percent) of
service programs must be enforced, and experience in tlsentences imposed on Federal drug offenders.
United States and elsewhere instructs that they must be
short. For these reasons, the best-known U.S. program irhe Federal categorical exception concerning substantial
New York set 70 hours as a stand&rdthe national policies assistance, however, has no special relevance to intermedi-
in England and Wales, Scotland, and the Netherlands set 24€e sanctions. Only Washington State has developed exten-
hours as the upper limit; these programs were designed feive categorical exception policies. Under the First-Time
offenders who otherwise would receive prison sentences @ffender Waiver, judges may disregard otherwise appli-
up to 6 monthat cable guidelines when sentencing qualifying offenders, and
“the court is given broad discretion in setting the
Itis easy to criticize the Oregon commission for not carryingsentence *® Available alternatives include up to 90 days’ jail
its innovation further and the Washington commission foror 2 years’ probation and financial penalties, compulsory
lack of imagination, but that would be unfair. Working outtreatment, and community service. To be eligible, the of-
exchange rates is very difficult, if not impossible, if fense must be a first conviction for a nonviolent, nonsexual
policymakers begin from the premise that current and pasiffense (some drug offenders are also ineligible). In 1993,
crimes are the only valid determinants of sentences and th2t139 (of 7,224 eligible) offenders (27 percent) were sen-
alternate sentences must be as burdensome as the prisenced under the first-offender exceptibn.
sentences they displace. If officials try to make prison and
community sanctions equivalent, the range for substitutionVashington’s Special Sex Offender Sentencing Alternative
between prison and community penalties is likely to be venauthorizes judges to suspend prison sentences for most first-
narrow. time sex offender¥. To qualify, the offender must agree to
two examinations by certified sex-offender treatment spe-
A system like New York’s community service program (70cialists and to preparation of a treatment plan. Offenders
hours’ work in place of 6 months’ jail) can be justified—the whose otherwise applicable presumptive sentence does not
ideawasto give repetitive property offenders some meaningxceed 8 years are eligible. Following a determination that
ful enforced penalty rather than to impose an expensive jaihe offenderis amenable to treatment, the judge may suspend
term that would likely have no deterrent effects—but itthe presumptive sentence and impose a community sentence
requires acceptance of the view that interchageable punistirat includes sex-offender treatment, up to 90 days in jail,
ments need not be equally burdensome, a view which nmommunity supervision, various financial obligations, and
sentencing commission has yet been prepared to accept.community service. In 1993, of 940 eligible offenders, 400
(43 percent) received special sex-offender departtires.
Categorical Exceptions
No other State has attained as much experience with use of
Categorical exception policies, focusing not on the sanctiopategorical exceptions to sentencing guidelines as Washing-
but on the offender, are permissive. They authorize bugp. Washington also has a “work ethic [boot] camp” pro-
do not direct judges to disregard otherwise applicablgyram that permits substitution of 4 to 6 months’ boot camp
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for 22 to 36 months in prison. The idea, however, ha8ecause little has been written about Delaware’s guidelines,

potentially broad application to guidelines systems. not much more can be said here about them. The crucial and,
inthe absence of an evaluation, as yet unanswerable question

Delaware’s Voluntary Continuum of Sanctions is how the guidelines are used by Delaware judges
and whether they achieve better or worse consistency in

Delaware is a special case. In some ways its approach dogsntencing than in States using presumptive guidelines.
not fit into this discussion. The emphasis in this report is on

presumptive guidelines that attempt to structure sentencing

discretion. Delaware’s guidelines are voluntary, and judge 3F
are free to ignore or follow them. The guidelines lack IegafnterChangeablIIty Among

authority, and no one may appeal if a judge ignores thenNONINCarcerative Punishments

However, Delaware was the first State to attempt eXpIICItI)f\lojurisdiction has devoted significant attention to alternate

to incorporate nonprison sanctions into its . S . .
. o ; . ) . ways of structuring or guiding judicial discretion over choices
sentencing policies, and in the mid- to late- 1980’s receive : . X i
among different nonincarcerative punishments. The North

substantial professional and media attention for this reasog., . . : : .
. arolina and Pennsylvania zones of discretion, respectively,
Moreover, though there have been no independent evalufzil-

. , L . istinguish among “community” or “restorative” sanctions—
tions of Delaware’s voluntary guidelines, the chairman of; . : . .

. . o .. "like standard probation, community service, and fines—and
Delaware's Sentencing Accountability Commission ore restrictive sanctions like house arrest and intensive
(SENTAC) has published articles that present data suggesT—

. L : supervision. Both States’ guidelines contain a few cells in
ing that the guidelines have produced greater consistency, . . . .

. e hich only community or restorative sanctions are autho-
and predictability in Delaware sentencirig.

rized. Within any zone of discretion, however, judges re-
o o . ceive little guidance for their decisions among authorized
Delaware’s guidelines are not embodied in a grid. Insteaghonincarcerative sanctions. Pennsylvaniacommentary urges
Delaware Supreme Court rules provide standards fof,qges to take rehabilitative considerations into account
sentences for typical instances of specific offensesyhen fashioning nonprison sentences, and North Carolina
Sentences are increased or decreased to take into accob'é‘hmentary suggests, and implicitly recommends, “nor-

aggravating or mitigating circumstances that SENTAGya1 qurations for various nonprison sanctions.
has identified. Judges are required to state, on the record,

reasons for sentences that deviate from the standards. TBach of the methods for integrating intermediate sanctions
adequacy or persuasiveness of these reasons, howevatp sentencing guidelines discussed previously could be
cannot be appealed to higher courts. adapted to govern such choices. As figures 8 and 9 illus-
trated, for example, many more zones of discretion could be
SENTAC drafted the sentencing standards and also devisedtablished that would relate particular kinds of
a five-level continuum of punishments that judges incorpononincarcerative sanctionsto differencesin offense severity.
rate in their sentences. In decreasing order of severity, thégure 19 shows a 10-category punishment classification,
are: Level V (imprisonment), Level IV (house arrest orwhich Delaware considered and rejected in the early 1980’s,
residential treatment programs), Level lll (intensive supervithat could have been used in that way.
sion), Level Il (standard probation), and Level | (unsuper-
vised probation). Judges can use the sanction levels in thrBelaware’s current five punishment levels provide a simpler
ways. First, sentences are sometimes expressed in teXms adpproach. Or, combining the exchange rate and categorical
months at Level V, followed bymonths at Level lll,and  exception approaches, exchange rates could be developed
months at Level Il. Second, judges use the levels as a medias many other kinds of sanctions, and policy statements
to provide measured responses to condition violationcould specify the kinds of offenses or offenders to which
Judges need not choose between ignoring a violation @articular sanctions apply. For example, rules might provide
sending the offender to jail or prison. For example, a Levethat property offenders should ordinarily receive financial
Il offender who violates conditions can be sanctioned by gaenalties or community service, that drug-dependent
control upgrade to Level lll or Level IV. Third, an offender offenders should ordinarily receive intensive supervision
who is doing well can be rewarded by a downgrade. Fotoupled with drug treatment conditions, and that all
example, a Level Il offender who is performing conscien-moderately serious violent offenders should ordinarily
tiously may have his or her control status reduced to Level Iteceive partial or intermittent confinement with restitution or
treatment conditions as appropriate.
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Figure 19
Accountability Levels in the Delaware Sentencing Approach

figure unavailable at this time
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To date, however, no jurisdiction has made any such efforf.he scope of legal authority allowed sentencers in zone-of-
Except for the few cells in the North Carolina and Pennsyldiscretion and penalty-units systems is potentially different.
vania grids that preclude both restrictive intermediatdn Oregon, for example, the penalty-units system for
punishments and confinement, and limits placed on durationon—State-prison sentences limits the defendant’s
of community confinement sentences (for example, housmaximum vulnerability to punishment, even in relation to
arrest, partial confinement, or day-reporting centers), onceack-up sanctions for breaches of technical conditions.
systems authorize judges to impose a nonconfinemeecause the Pennsylvaniaand North Carolina systems do not
sentence, the judges have wide, unguided discretion tomit judges’ choices among nonincarcerative sentences,
choose among those that are available. there are few limits on offenders’ vulnerability. In cell H—1

of North Carolina’s grid, for example (see figure 16), a judge

could impose 12 months of unsupervised probation for one
Authority offender, and a 5-year term of probation including 6 months

in jail (as part of a split-sentence), residential drug treatment,
The question here concerns the nature and weight of thietensive supervision with electronic monitoring, a fine,
legal presumptions that govern choices between incarestitution, and community service for another.
cerative and nonincarcerative punishments, and among
nonin-carcerative punishments. Judges typically have widey different way to make this point is to observe that
unregulated discretion concerning both choicesreduction in disparities in prison sentences is a major goal
However, in Pennsylvania and North Carolina, both of whictof many guidelines systems, but that few efforts are typically
have a zones-of-discretion approach, a sentence tomade to reduce or avoid disparities in nonprison sentences.
generic sanction that is more severe than is authorized ®here are various ways that policymakers could try to
considered a departure that requires reasons. reduce disparities among nonprison sentences. To date,

few attempts have been made to do so.

Thus, for the four cells in Pennsylvania’s guidelines grid
and for the one cell in North Carolina’s felony guidelines
grid that specifyonly “restorative” or “community”
punishments, intermediate or incarcerative sentences are
presumptively unauthorized. There are, however, few such.
cells in either system. The large numbers of cells permitting
less intrusive community penalties also permit more
intrusive ones.

2.
Distinctions between voluntary and presumptive guidelines,
and among the latter, distinctions between those that are
restrictive and those that are flexible, are important in rela-
tion to imprisonment sanctions. They are nearly irrelevant
in relation to nonimprisonment sanctions. Within the
usually broad range of sanctions permitted in any cell, judges
in every system have complete discretion to choose
among them. This is true concerning choices between prisdh
and nonprison penalties, and among nonprison penalties.
For example, for cases falling into the intermediate
punishments zone of the grid in North Carolina, judges
may impose any combination of the authorized punishments,
for any duration up to 5 years, and in addition, may impose
any combination of the lesser punishments included.
within the “community punishments” category. No
reasons need be given for such choices, and no appeal is
available.
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Chapter 5
Problems and Prospects

The task of incorporating intermediate sanctions into serMinnesota, Washington, and Oregon, have achieved sig-
tencing guidelines is, in the late 1990's, at about the sammficant success in relation to confinement but little or no
stage sentencing guidelines were in the early 1980’s. Thaiccess in relation to intermediate sanctions. The third goal,
need to devise means to structure judicial discretion wdiking policies to resources, is sought in relation to prison
widely recognized, and a few States (notably Minnesotaheds by those States that have adopted “resource constraint”
Pennsylvania, and Washington) had adopted policies aimgablicies (see “Tying Policy to Resources” under “Effects on
at doing so. Today, the need to incorporate intermediat8entencing Practices” in chapter 3). Some States, including
sanctions into sentencing guidelines is widely recognizedylinnesota, Washington, Oregon, and Kansas, have been
and a few States (notably North Carolina and Pennsylvaniaparkedly successful for extended periods.
have attempted to do so. Now, as then, the pioneering States
have laid important foundations on which they and others callovement toward realization of these three goals as they
build. Problems and alternative policy choices have beerelate to intermediate sanctions is the subject of this report.
illuminated, but much remains to be done. If improved consistency and reduced disparities are to be
achieved, and if policy is to be tied to resources, sentencing
Intermediate sanctions, if used for the offenders for whonmust be made proportional and predictable. Based on those
they are designed, can play an important part in a just ardtiteria, progress toward incorporation of intermediate sanc-
cost-effective system of sentencing. Chapter two shows th&ébns into guidelines has been slight. Even in North Carolina
well-run and targeted intermediate sanctions can providand Pennsylvania, the States in which the greatest advances
credible mid-level punishments at less cost than imprisorkhave been made, no rules govern choices among intermedi-
ment with no worse recidivism rates for new crimes. Chapteate sanctions or, in the portions of their guidelines grids in
three shows that sentencing guidelines have reduced semhich both confinement and intermediate sanctions are
tencing disparities, improved consistency, and enabled juri®ptions, between them. In the long term, mechanisms must
dictions that wish to do so to tie their sentencing policies te developed that will set policies governing these choices.
existing and planned corrections resources. Chapter folluch of the following discussion of how that can be done is
discusses the methods used to date to build intermediadpeculative and exploratory, as it extrapolates from, rather
sanctions into sentencing guidelines. than documents, relevant experience.

Some of those methods are promising and warrant further

development. Others appear to be at dead ends. Still othBujlding on the Past

possible ways to structure judicial discretion concerning

intermediate sanctions deserve consideration. This chapt&his chapter describes the four approaches taken thus far to
explains these assertions and suggests possible next stéporporate intermediate sanctions in sentencing guidelines—
that might be considered by jurisdictions wishing to incorpozones of discretion, punishment units, exchange rates, and
rate intermediate sanctions into sentencing guidelines.  categorical exceptions.

Such a system would presumably strive to (1) achiev@ones of Discretion

consistency in sentencing; (2) avoid racial, gender, and other _ ) ) )

unwarranted disparities; and (3) generate flows and types gPnes of discretion, adopted in North Carolina and Pennsyl-
offenders who could be accommodated in existing anyania, offer the broadest promise. By defining various of-
planned corrections programs, both institutional and comtense-offender combinations (guidelines cells) for which

munity-based. The first two of these goals are shared pgnly confinement, an intermediate sanction, or acommunity
every existing guidelines system, though the degree to whidhenalty is presumptively appropriate, zones of _o_llsgretlon
they have been realized varies. Some systems, like those'Tke some level of proportionality and predictability in the

Problems and Prospects 49



use of various sanctions more likely. However, because thegeto-1 conversion from community service to confinement
zones set no presumptions governing choices among intdimits use of community service to only the most trifling
mediate sanctions (where that is the only presumptivelgrimes. Fifteen days of confinement has the same value as
applicable penalty) or between intermediate sanctions ar20 hours of community service. By contrast, in England,
confinement (where both are authorized), such sentencirgcotland, and the Netherlands, 240 hours of community
decisions must be made in a policy vacuum. That vacuum caervice is designed as a substitute for prison sentences of up
be filled, however. to 6 months.

North Carolina and Pennsylvania have taken small steps @regon uses punishment units in a second way, which may
provide guidance concerning choices among intermediateave broader relevance. Sanction units not used as part of a
sanctions. North Carolina®Braining and Reference Manuyal jail term remain available for use to punish violations of
although it neither creates dispositional presumptions ngrrobation conditions. In effect, punishment units can operate
makes recommendations, provides valuable information oas aggregate limits on “back-up” sanctions that are imposed
typical durations of intermediate sanctions. For examplefor breach of conditions of the initial penalty. In many courts,
“The current average length of electronic monitoring is 9Qudges sentence offenders who have breached conditions of
days or less,” and “the current average length of intensiva community penalty to jail or State prison as a penalty.
probationis from 6 to 9 months.” The rationales presumablyVhen the breach is of a technical condition, such as prohibi-
are that such information will help judges decide whations on alcohol or drug use or violation of curfews, impris-
duration to impose and that judges will be inclined to followonment will appear disproportionately severe to many ob-
such conventions. servers and, from a cost-benefit perspective, disproportion-
ately costly. Use of punishment units to limit the scope of
Pennsylvania, likewise, provides information to judges thaback-up sanctions is a way to control both excesses. How-
may be intended to influence their decisions. Pennsylvania®ver, that notion has no inherent link with punishment units.
Sentencing Guidelines Implementation Manvaininds  Any guidelines system could set presumptions for back-up
judges that, in selecting among confinement and restrictiveanctions that are proportional to the seriousness of the
intermediate sanctions in Level 3 (prison or a restrictiveoriginal crime.
intermediate sanction), they “may choose to place the pri-
mary focus of the sentence on treatment of the offender l¥xchange Rates
placing the offender in an inpatient treatment facility.” In
slightly less neutral language, thdanual suggests that Exchange rates, in practice, are a simpler version of punish-
judges “should consider” sentences to boot camp or drug dRentunits and, in the late 1990’s, appear no more likely than

alcohol treatment for qualifying offenders in Level 2. punishment units to be broadly useful. Rather than establish-
ing some generic currency into which all sanctions can be
Punishment Units converted and then exchanged, exchange rates directly iden-

tify equivalent punishments. In Washington'’s initial guide-
In the late 1990’s, the punishment-units approach does nbihes, for example, 1 day’s confinement was made exchange-
appear to have broad relevance. The contemporary beliable for 1 day’s partial confinement or 3 days’ community
that confinement is the standard punishment and that arsgervice. Asin Oregon’s punishment-units scheme, the idea of
“equivalent” punishment must be comparably intrusive andgxchange rates is unnecessary to equate one length of con-
burdensome greatly limits the general potential of the purfinementto another, and equating 3 days’ community service
ishment-units approach. to 1 day’s confinement greatly limits the scope of community

service. Also, as in Oregon’s scheme, Washington’s ex-

Oregon is the pioneering punishment-units jurisdiction andchange rates do not take account of such common penalties
as chapter 4 demonstrates, progress has been slight. In tAfs fines, restitution, or intensive supervision. However,
system, 1 day in total confinement, inpatient treatmentinlike Oregon’s punishment-units scheme, which poten-
partial confinement, or house arrest equals 1 punishmefiglly could play an important role in relation to back-up
unit, as does 16 hours of community service. The punishsanctions, no important residual functions for exchange rates
ment-unit idea is not necessary to express an equivalenBave yet been identified.

between 1 day’s total confinement and 1 day of confinement

elsewhere. No policies were set for valuing fines, hous&xchange rates are limited in their potential uses for the same
arrest, restitution, or intensive supervision. In practice, theeasons punishment units are: Prevailing views require that
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imprisonment be considered the “normal” punishment andiscretion has permitted policymakers to specify categories
that alternatives to imprisonment be comparably burdenef offenses and offenders for which only particular kinds of
some and intrusive. As a result, exchange rates are unlikebanctions are presumptively appropriate (for exanapiky,

to play a significant role in sentencing guidelines. imprisonment oronly intermediate sanctions only less
intrusive community penalties). Little guidance has as yet
Categorical Exceptions been provided to judges as they choose between imprison-

ment and other sanctions or among intermediate sanctions.
Categorical exceptions, both permissive and presumptivgsategorical exceptions are the most promising tools avail-
have a role to play in incorporating intermediate sanctiongple for providing that guidance. Before categorical excep-
into sentencing guidelines. Permissive exceptions, likgions are discussed, however, introduction of two simple
Washington’s Special Sexual Offender Sentencing Altemafurisprudential concepts may be helpful. These are the

tive, authorize but do not direct the judge to set aside thgistinction between purposessentencing and the concept
normally presumptive range of sentences for a specifigf parsimony.

category of offenders. In effect, they operate as trumps that
the judge may decide whether and when to use. As Chapt\?ﬁrisprudential Principles That Can Frame the

4 shows, Washington judges often assert their authority ov - T . .
permissive exceptions in order to craft individualized senﬁe&gn of Guidelines for Intermediate Sanctions

tences for sexual offenders and first offenders. Purposes at Sentencingln recent years, there has been
widespread belief that abstract sentencing purposes have
Presumptive exceptions, as the words imply, indicate to theither near-absolute or virtually no relevance to sentencing
judge that defined categories should ordinarily be handled ipolicy; this is a mistake. Proponents of “just deserts” theories
a particular way. The Federal Sentencing Reform Act ohave urged that ideals of proportionality be the primary
1984, for example, in Section 994(j), provided that thecriteria for setting sentencing poliéyBecause this would
Federal guidelines shall “reflect the general appropriatenedsave little role for rehabilitative, deterrent, incapacitative,
of imposing a sentence other than imprisonment in cases @and other purposes that many policymakers and practitioners
which the defendant is a first offender who has not beehelieve are relevant, no jurisdiction has adopted such a
convicted of a crime of violence or an otherwise seriousingle-purpose scheme. Although indeterminate sentencing
offense.” The U.S. Sentencing Commission could havavas nowhere a single-purpose system, rehabilitative consid-
reiterated that precise language in its guidelines, but it didrations were especially influential. There are, however,
not. Had it done so, Federal judges would have operatddw contemporary proponents of primarily rehabilitative
under a presumption that some sentence other than impris@ystems.
ment was appropriate for most first offenders.
Most modern sentencing systems purport to be multipur-
Both permissive and presumptive exceptions can potentiallgose, but it has proven difficult to give operational meaning
be useful in incorporating intermediate sanctions into serto thatidea. Although there have long been vigorous debates
tencing guidelines. over the merits of retribution, rehabilitation, prevention,
general and specific deterrence, and incapacitation as penal
goals, consensus is seldom reached that one is more impor-
Looking to the Future tant than the others. This lack of agreement occurs in part
because the various purposes are relevant to different cases
To this point, this report and this chapter have tried tdn different ways.
describe documented experience and to comment on it. This
final section looks to the future and offers more speculative&or example, among three offenders in a convenience store
suggestions that policymakers might consider as they comebbery (without firearms), one may have been involved in
tinue their efforts to build intermediate sanctions into seni0 prior robberies; for this individual, incapacitation may
tencing guidelines. seem the most important sentencing purpose and confine-
ment the mechanism. The second may be a drug-dependent
Zones of discretion and categorical exceptions have roles fost offender; in this case, rehabilitation may be the most
play in the effort to combine sentencing guidelines andmportant purpose and outpatient drug treatment the mecha-
intermediate sanctions into a single comprehensive sysism. The third may be a non—drug-dependent first offender,
tem of structured sentencing discretion. Use of zones @mployed and with a family; for this individual, retribu-
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tion and deterrence may be the primary purposes, andfamerican Bar Association [in all three editions of its
combination of a substantial fine and house arrest duringtandards for sentencing]) have consistently urged adoption
nonworking hours the mechanisms. of least restrictive alternative policies.

The three sentences described in the preceding paragraph brgarious forms, the least-restrictive-alternative concept has
difficult to reconcile with any single punishment purpose,a long history. The utilitarian philosopher Jeremy Bentham,
which is why policymakers frequently adopt all purposesfor example, asserting that all avoidable human suffering is
The difficulty with this is that informing a judge that all undesirable, urged the adoption of a “principle of parsi-
purposes are relevant provides no guidance whatsoeverrnmony” by which punishment could be justified only to the
sentencing particular cases. If the choice is between a singdatent that the offender’s suffering was more than offset by
punishment purpose or multiple purposes, lack of guidancdiminution of suffering by othersContemporary writer
may appear unavoidable. Norval Morris proposed an influential theory of “limiting

retributivism” in which retribution (or “just deserts”) sets
These problems disappear when purpoe$sesntencing are upper limits on deserved punishments and lower limits for
distinguished from purposes sentencing. Traditional de- especially serious crimes; within those limits, parsimony
bates concerpurposes of sentencinthat is, the overall calls for the least restrictive alternative, unless articulable
purposes of the sentencing process or system. Althoughtionales justify harsher treatment for particular offentlers.
vigorous arguments that retribution or rehabilitation are the
only or primary purposes of sentencing can and have bedtaced in the context of intermediate sanctions and sentenc-
made, policymakers have typically been unwilling to rejecting guidelines, concern for parsimony would yield a least-
in principle the legitimacy of other traditional purposes.restrictive-alternative presumption that intermediate sanc-
Purposes at sentencirgre those that are relevant to thetions are to be preferred to confinement, and that among
disposition of individual cases. They vary with the circum-intermediate sanctions the least restrictive and intrusive
stances of the offense and the offender, as the example of themong those authorized are to be preferred.
three convenience store robbers shows.

Suggestions for Incorporating Intermediate

The idea of purposes at sentencing is especially relevant &95nctions in Sentencing Guidelines
nonincarcerative sanctions. When guidelines dealt only with

who went to jail or prison and for how long, the lack of Effortstoincorporate intermediate sanctions into sentencing
guidance resulting from multiple punishment purposes creguidelines are at an early stage. Although current efforts are
ated few problems. However, when guidelines encompassodest and limited, foundations are available on which
intermediate sanctions, the idea of purposes at sentencingeemprehensive sentencing policies can be built, supported
when combined with the idea of categorical exceptions—by past accomplishments of sentencing guidelines systems
supplies atool for providing guidance to judges when choosand ultimately providing guidance for judges in all their
ing among different sanctions. Guidelines could easily resentencing decisions.
quire that judges choosing between confinement and inter-
mediate sanctions, or among intermediate sanctions, Béhe suggestions offered below are speculative. Whether
guided by a series of presumptions about purposes relevahey appear promising or warrant serious consideration are
to an individual case at sentencing. Any sentence inconsigidgments for sentencing policymakers. Nonetheless, a sys-
tent with the presumption would be considered a departutem of sentencing guidelines that contains the following
and would require a provision of reasons that could berovisions would seem to offer substantial promise of bring-
reviewed on appeal. ing greater fairness, consistency, and predictability to the use
of intermediate sanctions.
The principle of parsimony. The principle of parsimony, or
the concept of the least restrictive appropriate alternative, ihe guidelines grid should contain four to six zones of
equally relevant to intermediate sanctions. In terms both afiscretion. The polar zones are one in which the crimes are
humane treatment of offenders and economy in public exo serious that any punishment less harsh than imprisonment
penditure, law reform bodies (including the Americanwould unduly depreciate the seriousness of the crime, and a
Law Institute [in the Model Penal Code], the Nationalsecond inwhichthe crimes are so venial that any punishment
Commission on Reform of Federal Criminal Laws, and thénarsher than standard probation, a minor fine, or restitution
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would be unjust. At least two other zones should be create®elaware’s five sanction levels (see chapter 4). (Another
one authorizing restrictive sanctions like inpatient drug omethod to bring greater consistency and predictability to use
other treatment and partial confinement, and another authof back-up sanctions, using categorical exceptions, is dis-
rizing less restrictive sanctions like day fines, intensivecussed later.) A second option might be to craft another set
supervision, house arrest, and community service. At itef guidelines to deal with revocations both at the time of
upper and lower margins, each zone would overlap with thprobation and at parole.
next, thereby giving judges authority, without “departing,”
to choose among sanction types. Fourth, although the preceding discussion mentions confine-
mentonly in reference to the top zone, in practice, both North
The preceding proposal is but a sketch. A sentencing con@Garolina and Pennsylvania authorize confinement as an
mission staff document explaining all the possible choices ialternative to other sanctions in a large majority of cells. In
such a grid, and the considerations for and against eackpme ways, this undermines both the abstract notion of
would be quite lengthy. Four general observations mightproportionality in a continuum of sanctions and the mecha-
however, be made about this first suggestion. nism of zones of discretion. In many jurisdictions, however,
the availability of confinement as an authorized penalty for
First, it potentially applies to all guidelines systems, evemmost crimes may be politically necessary. This could be
those, like Florida’'s and Delaware’s, that do not use a gricachieved by permitting judges to depart from guidelines in
The absence of grids in such jurisdictions is entirely coswhich confinement is not presumptively applicable, if they
metic. To help overcome negative judicial stereotypes aboufive reasons for why they are doing so. Even if departure
guidelines and “sentencing by mathematics,” Delaware’suthority is not enough, because policymakers want the
Sentencing Accountability Commission promulgated itsavailability of confinementto be obvious from the guidelines
guidelinesin narrative form: the normal sentence for offensgrid, many concerns about proportionality and predictability
Xshould beY. This is much less efficient than a grid becausecan be addressed by means of categorical exceptions and
it requires many pages of text, but with a few days’ work ampresumptions. For example, cells could authorize both con-
analyst could start from the statements and collapse thdinement and nonconfinement sanctions, but subject to a
contentinto agrid. Likewise, the contents of North Carolina’deast-restrictive-appropriate-punishment presumption requir-
grid, including its intermediate sanctions elements, could bing that judges provide reasons for imposing confinement;
expressed in a lengthy narrative manual. Grids, though ahese could be made appealable, depending on how strong
efficient way to organize and display a vast amount opolicymakers want the presumption to be.
information, are not essential.
Guidelines should include dispositive presumptionsA
Second, in order to maintain norms of proportionality, guidesignificant limitation of the zones-of-discretion approach
line cells in each zone could specify maximum durations oadopted by North Carolina and Pennsylvania is that judges
amounts for sanctions authorized in each cell, and thesage given little guidance in choosing among sanctions (in-
could vary with offense seriousness or extent of criminatluding confinement) authorized in various zones. Many
history. The cells could also specify maximum aggregateells in Pennsylvania’s Level 2, for example, allow judges to
penalties, including back-up sanctions. select among restorative (least severe), intermediate, and
short confinement options. In Level 3, judges choose among
Third, grids containing more than four zones could beany intermediate sanction and prison or jail terms.
particularly useful in setting back-up sanctions when offend-
ers breach conditions of their sentences. Often, judges co8eme policy guidance could be given by means of presump-
fronted by an offender breaching conditions of ations. One possibility, mentioned previously, would be to
nonincarcerative penalty believe their only choices are, iadopt a least-restrictive-alternative presumption and to es-
effect, to ignore the breach or to send the offender to jail dablish policies that order sanctions in terms of their level of
prison. Under a system with six zones of discretion, howeverestrictiveness. One possible ordering, from least to most
depending on the seriousness of the breach, a judge coulsbstrictive, might be unsupervised probation, probation, small
punish condition breaches by a Zone 2 offender by imposinfines, community service, large fines, intensive supervision,
sentences authorized by Zones 3 through 6. Policy stateeuse arrest, partial or intermittent confinement (day-
ments could provide guidance to judges on the details akporting centers, halfway houses, night or weekend jail
revocation and resentencing to a higher zone’s sanctionsonfinement), and total confinement. Judges would thereby
Delaware’s SENTAC guidelines operate like this by use obe directed to impose the least restrictive sanction authorized
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inthe applicable cell, or to explain why another sanction was true, dispositive presumptions would add nothing useful,
chosen and to explain why each less restrictive option wasut they also would do no harm. More importantly, however,
deemed inappropriate. such a view is far too cynical to serve as the basis for
policymaking. Judges are sworn to uphold the law and, in
A second, related possibility would be to adopt a series afriminal law particularly, are accustomed to working with
offender- or offense-specific dispositive presumptions. Allevidentiary and probative presumptions. Most conscientious
relate to choices among sanctions authorized in the appjiudges would take such presumptions seriously, especially if
cable cell. The following are illustrative possibilities: they comported with widely shared views about meaningful
differences between offenders’ circumstances. Even if only
1. Nonviolentproperty offenders who are not drug-depensome judges took the presumptions seriously, the overall
dent should ordinarily be sentenced to standard proba&ffect would be to make sentencing more consistent and
tion, community service, or fines (separately or in com-predictable.
bination with other sanctions), if these sentences are
authorized in the applicable cell. Second, an observer might suggestthat if greater consistency
in the use of intermediate sanctions would be a good thing,
2. Drug-dependent property, drug, and minor violent (fora series of dispositive presumptions would still leave too
example, robberies not involving firearms or injuries) much discretion in the hands of judges. From that perspec-
offenders should ordinarily be required to participate irtive, guidelines systems would need to become much more
drug treatment (outpatient or residential, depending odetailed and set clear rules tying offenders and particular
their drug-use history) and, to the extent feasible, shoulduideline cells to particular sanctions. The difficulty with
also be sentenced as if they were not drug-dependenthis is that, as the Federal guidelines experience shows,
judges deeply dislike and actively resist guidelines they
3. Persons convicted of crimes involving gratuitous inflic-believe are too rigid and detailed. Even if it were feasible to
tion of violence (that is, beyond that otherwise inherentlevise highly detailed guidelines for intermediate sanctions,
in their crimes) should ordinarily be sentenced to conthey would likely become even more detailed than the
finement. Federal guidelines (which primarily involve confinement)
and would ultimately provoke similarly negative reactions
4. Offenders who are primary care or income providers térom judges and others.
their families should ordinarily be sentenced to a com-
munity penalty that will permit them to continue theseThird, such dispositive presumptions would authorize the
roles; any confinement required should be partial oimposition of differentkinds of punishments on like-situated
intermittent. offenders, which would violate “just deserts” concerns that
sentencing should be tied only or primarily to the severity of
A sentencing commission might adopt a dozen such dispodiie crime. To people who are persuaded by the distinction
tive presumptions. Their exact provisions would vary withbetween purposesf and purposeat sentencing, such an
the jurisdiction, and their cumulative effect would be toobservation will be unimportant; the distinction is premised
provide guidance to judges when choosing among authoon the assumption that many or most judges believe that both
ized sanctions. The dispositive presumptions would intera¢he offense and the offender’s personal circumstances are
with the least-restrictive-alternative presumption. For extelevant sentencing considerations.
ample, for adrug-dependent person convicted of robbery not
involving guns or injuries, the drug-dependency presump&uidelines should authorize judges to declare and be
tion would override the least-restrictive-alternative presumpguided by the relevant purposes at sentencing in every
tion and might, depending on the circumstances, justifgase.This concept provides arationale for use of dispositive
intensive supervision with outpatient or inpatient drug treatpresumptions. Whether there are 3, 6, or 10 zones of discre-
ment. tion, for all butthe most and least serious offenses judges will
often be able to choose among generically different penal-
Three additional issues warrant mention. First, a cynic mighties.
argue that a series of presumptions like those suggested
previously would be mere boilerplate that would either baVhether a particular penalty is appropriate often depends
ignored by judges or invoked disingenuously by rote. If thabn the offender’s characteristics. For crimes of comparable
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severity that fall in the same offense-severity level ofindividual merits. Policies governing such offenders are
a guidelines grid but are different in their charactertypically permissive rather than presumptive; they authorize
noncustodial penalties may be variously appropriate. Fdsut do notdirect judges to treat defined categories of offend-
example: ers as eligible for exceptional treatment.

1. For a drug-dependent shoplifter or burglar or drugrirst offenders are one example. Washington’s guidelines
dealer, prevention of future crimes and rehabilitationcontain a first-offender exception that allows judges, for
may be the most important purposes at sentencindirst offenders convicted of many kinds of crimes, to disre-
compulsory drug treatment (residential or outpatiengard the applicable guidelines and impose some other, usu-
backed up by intensive supervision, depending on thally less intrusive or burdensome, sentence. Sometimes this
offender’s drug problem and prior treatment experi-exception may be applied because the offense seems out of
ence) might be the optimal primary sentence with resticharacter and unlikely to be repeated and the offender is a
tution or community service as an adjunct. fundamentally law-abiding person. In other cases, it might be

used because the offense occurred under circumstances of

2. For abank teller who has embezzled funds, retributionnusual stress or emotionality, or for a combination of those
and general deterrence may be predominant purposesraasons and because the defendant’s family would suffer
sentencing, and restitution and community service or anduly were he or she incarcerated. Whatever the precise
fine the optimal sentence. reason, first offenders often provoke compassion from judges

and prosecutors; a permissive exception would allow judges

3. For the perpetrator of a commercial fraud, retributionand prosecutors openly to treat a case as special rather than,
and general deterrence may be the predominant puas often happens, do so surreptitiously.
poses, and restitution, stigmatizing community service,
and a very substantial fine the optimal sentence. Intrafamilial sex offenders are another example. Because

such offenses often involve psychopathology; because a

4. For an employed blue-collar head of family who hasprison sentence would break up the family, possibly leaving
committed a serious assault while intoxicated, retributhe victim feeling guilt-ridden for having reported the crime;
tion and deterrence may be the predominant purposeand because such conditions are sometimes successfully
and a substantial fine and nighttime and weekend cortreated, judges are often more interested in treatment and
finement (thereby permitting him to continue to work family preservation than in deterrence and retribution. Yet,
and support his family) the optimal sentence. guidelines often set lengthy presumptive prison sentences

for sex offenses. Creating a permissive exception, as Minne-

5. Forathird-time street mugger, deterrence and incapaaota has done by case law and Washington by statute, allows
tation may be the predominant purposes, and a perigddges openly to impose what seem to them to be just and
of confinement followed by intensive supervision theappropriate sentences.
optimal sentence.

There is some overlap between permissive exceptions and

Current guidelines systems provide no guidance to judges both the purposes-at-sentencing notion and the creation
discriminating among different offenders who fall into theof dispositive presumptions. The purposes-at-sentencing
same guidelines categories. A purposes-at-sentencing apstion, however, deals with judges’ discretion as bounded by
proach would provide a framework within which judgesapplicable guidelines cells and zones. Permissive exceptions
could work, and the attendant statements of governing puere broader and apply throughout the guidelines system.
poses and their relation to the sentence imposed woukermissive exceptions and dispositional presumptions differ
enable observers to understand the judge’s reasoning. Thanetheir literal meaningsExceptionsare permissive; they

is a reasonable chance that greater consistency in sentenaaghorize but do not direct judges to treat cases exception-

would result. ally. Presumptionslirect judges to treat cases in a particular

way; judges who choose to do otherwise must offer convinc-

Guidelines should establish policies and presumptions ing reasons for their departures.

concerning categorical exceptionssome types of offend-

ers have distinctive characteristics or present distinctiv@ogether the suggestions offered here for incorporating

challenges that may justify having every case decided on itetermediate sanctions into sentencing guidelines may ap-
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pear to constitute a system of bewildering complexity, bu. Pennsylvania Commission on SentencBgntencing
that is not the case. Each suggestion is simple. Because the Guidelines Implementation Manyaith ed. (Harris-
suggestions move beyond current practice and are discussed burg, PA: Pennsylvania Commission on Sentencing,
in close succession, they may appear more complicated than 1994), 6-7.
they are. Singly or together, they constitute modest incre-
mental steps toward creating comprehensive sentencing sy&- For example, see Andrew von Hirs€ging Justice:
tems that incorporate confinement and nonconfinement The Choice of Punishmer(tdew York: Hill & Wang,
sanctions and that attempt to achieve reasonable consistency 1976).
in sentencing while allowing judges to take account of
meaningful differences between cases. 4. Jeremy Benthanmtroduction to Principles of Morals
and Legislation(Oxford: Oxford University Press,
1988; originally published 1789).
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