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Foreword

| am pleased to present this monograph on the regional seminar series “Developing and
Implementing Antistalking Codes.” The seminars were funded jointly by the Bureau of Justice
Assistance (BJA) and Offider Victims of Crime (OVC), both agencies of the U.S. Department
of Justice.

The regional seminars were cogtled to acquaint State policymakers with the model antistalking
code developed by the National Criminal Jusfissociation (NCJAunder contact to the

National Institute of Justice. The seminars also allowed policymakers to assess the strengths and
weaknesses of existing State laws and to review alterngupreaches to enforcement.

The monograph includes an overview of the seminazgedings and findings,ofile of

existing State antistalking statutesiffent through the 1994&e legislative sessions), an

analysis of recent State appellateid decisions in stalking cases, and information on
developments in the area of civil protectoreler laws since pulolation of the model code. The
model code and commentary and the principal recommendations contained in the final report of
the model code preg¢t are included in appendixes.

The seminars provided participants with the opportunity to obtain valuable information from
practitioners on intervening in apdosecuting stalking cases. We hope that this information will
guide legislators, public policymakers, and criminal jusbifeials in making informed decisions
about antistalking laws and policies.

Nancy E. Gist

Director
Bureau of Justice Assistance
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Chapter 1. Overview of Seminar Proceedings and Findings

Stalking captured widespread public attention in the wake df988 murder ofctress
Rebecca Schaeffer ancpmats of a fan’s persistent harassment of talk-show host David
Letterman. Calornia eracted the first State antistalking legislatiorl890. Since then, 48
other States and the District of Columbia have enacted antistalking laws.

Stalking is a complex problem with three defining elements: the stalker’s relationship with
the victim, the stalker’'s motive in pursuing the victim, and the stalker’s behavioecsedp
stalkers’ motives and intentions are uncertain, and their obsessive and ctaptediehavior
makes it difficult for ciminal justiceofficials to determine with any certainty how great a
threat they pose to their victims. Moreover, stalking is diffefremb many other types of
criminal behavior bcause itrivolves a series @icts, each of which may be legal by itself,
that become criminal when, taken ealiively, they cause the victim to feamnj or ceath.

Conducting the Seminars

In 1994, the National @ninal JusticeAssociation (NCJA) endicted a series of seminars on
“Developing and Implementing Anti-Stalking Codes” to asdiates in establishing

antistalking codes. Condtedunder a grant from the Bureau of Jus#ssistance (BJA) and

the Office for Victims of Crime (OVC), both agencies of the U.S. Department of Justice, the
seminars were developed to acquaint State policymakersiamdatijustice pactitioners

with a model antistalking code and to assist policymakers in assessing existing State laws and
developing alternative approaches to enforcement.

The seminars were a followup to the pijfunded by the National Institute of Justice (NIJ),
U.S. Department of Justice, to develop a model antistalking code that would be both
constitutional and enfoeable. NCJA managed theoject under the dirction and oversight

of NIJ. The progct was congressionally mandatedier 8109(b) of the U.S. Departments of
Commerce, Justice, and State; the Judiciary; and Related AgepgpiexpAations Act for

Fiscal Year 1993 [P.L. 102—-395). A pzoj resource group established for the model code
project continued its ek for the seminars series, providing guidance for theeptojn

drafting the model code, the pecj resource group analyzed issues relating to freedom of
expression, due process, freedom of movement, excessive punishment, and double jeopardy
to ensure the code’s constitutionality. The model antistalking code and commentary, and the
principal recommendations contained in the gebfinal report, are provided in Appendices

A and B, respectively, of thisanograph. The final report of the code development project
includes the text of the model code and commentary on issues that arose in drafting the
code! In addition, the final report contains a profile of existiageSstalking statutes; an
overview of police agencies’ current policies for managing stalking incidents; and discussion

1. National Criminal Justice AssociatidProject to Develop a Model Anti-Stalking Code for Stat#ashington, DC: U.S.
Department of Justice, National Institute of Justice. October 1993.
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and recommendations fota®es’ consideration concerning bail and sentencing, code
implementabn, and stalking-rated research.

The grant from BJA and OVC supported five seminars of two types: two briefings on the
model code for tate legislators and stacondwcted by the Nationalonference of tate
Legislatures (NCSL) under coatt to NCJA, and three regional seminars geared toward
criminal justice pactitioners, including lawrdorcement officers, victims adeates,
prosecutors, and defena#orneys.

The first briefing took @ce at NCSL’Assembly on the Legislature, M&y-7, 1994, in
Washington, DC. Members of the NCSLir@inal Justice Comrttee wereupdated on
emerging issues concerning State antistalking laws and learned how the model antistalking
code could serve as a basis for constitutional and @rdbte antistalking laws at the State
level. A second briefing took @te in conjunction with NCSL’snaual neeting in New

Orleans, Louisiana, July 24-28, 1994. A joint session of NCSlirsial Justice

Committee and Children andirdy Services Comntiiee on “Stalking Laws and Critical
Issues in Domestic Violence” focused on antistalking legislation aspartemt element of

the response to the broader issue of domestic violence. Topics discussed includedenow S
legislation concerning domestic violence, civil protectivéers, and training can help&s
better @dress the broad issues of inakation.

In November 1994, NCSL mailed packets to legal amdical justice legislative staff

including an NCSL update on antistalking laws, an NCJA article on State appeléate c
decisions in stalking cases, and copies of the model code. Subsequently, NCJA held 1 1/2-
day seminars in the following three geographical regions:

n Eastern Region: Held March 31—-April 1 in Tampa, Florida, in cooperation with the
Florida Department of Law Enforcement, this seminar includedttdtesSof
Conrecticut, Delaware, the District of Columbia, Florida, Georgia, Maine, Maryland,
Massachusetts, New Hampshire, New Jersey, Nefk, Worth Carolina,

Pennsylvania, Puerto Rico, Rhode Island, South Carolina, Vermont, the Virgin
Islands, Virginia, and West Virginia.

L Western Region: This seminar, which tookqe Mayl12-13 in Portland, Oregon, in
cooperation with the Oregon Administrative Services Divisioimi@al Justice Services
Secton, included thet&tes of Alaska, American Samoa, Arizona, f0atia, Colorado,
Hawaii, Idaho, Montana, Nevada, New Mexico, the Northern Mariana Islands,
Oklahoma, Oregon, Texas, Utah, Washington, and Wyoming.

n Central Region: Held October 27-28 in Chicadimals, in cooperation with the
lllinois Criminal Justicdnformation Authority, thellinois Attorney General’s Office,
and the Chicago Police Department, this seminar included the States of Alabama,
Arkansas, lllinois, Indiana, lowa, Kansas, Kentucky, Louisiana, Michigan,



Minnesota, Mississippi, Missouri, Nebraska, North Dakota, Ohio, South Dakota,
Tennessee, and Wisconsin.

The participant lists froreach seminar afgrovided in Appendix C. During the first day of

each seminar, paneligtsovided a review of the methodology and collaborative process used
to develop the model code and described antistalking statutes in the f@githe second

day, using three hypothetical stalking case studies, participants discussed substantive issues
related to stalking. The agendasm each seminar aggrovided in Appendix D. The

hypothetical stalking cases used at the seminars are provided in Appendix E.

Speakers for the seminars included the following persons:

Gwen A. Holden, NCJA Executive Vice President, discussed stalking and provided a
brief history of efforts to address the problem. Lisa Doyle Moran of NCJA provided an
overview of the model antistalking code for that8s and arofile of the existing
antistalking statutefor the particular region. Robert Fein, a consulting psychologist for
the U.S. Secret Service, U.S. Department of the Treasury, and visiting fellow at NIJ,
discussed the most current information on the psychological profiles of stalkers.

At the Eastern Region seminar, Michael J. Niemand, Bureau Chief ofithn&r
Division, Florida Office of the Attorney General, briefed participants atant
Florida District Court of Appeals decision upholding the Florida antistalk&igte.

It was the first decision by a State appellaiartto address the constitutionality of
antistalking laws.

At the Western Region seminar, Oregon Senator Ron Cease (D) and Repikesen
Kevin L. Mannix (D) discussed the development and enactment of the Oregon
antistalking statute. Circu@ourt Judge Hébe Pihl, who had declared the Oregdatste
unconstitutional, discussed his decision.

In the Central Region seminar, lllinois Attorney General Roland W. Burris welcomed
participants.

The three hypothetical case studies, which include elemeatdia! stalking cases, were

used to demonstrate potential practical implications of the model antistalking code; examine
the experiences of States with existing statutes and prafdidesndling stalking cases; and
explore options for handling the complex and unique legal, social, and mental health issues
raised by stalking cases. One of the hypothetical cases involves an estranged married couple,
another involves a supervisor and a former employee, and the third involves two individuals
who do not knoweach other.

Ms. Holden and Joseph M. Claps, First AssistarrAtty General of thdlihois Office of
the Attorney General, were fliators for discussions of the hypothetical cases. After



presenting a hypothetical case in its entirety, thiditetors broke the case down into various
stages of officiahcton—prearrest, postarrest, prosecution, postconviction, and postrelease.

The facilitators presented the facts and issues of a particulafstatgcussion by panelists

from various disciplines. For example, a panelist with expertise in law enforcement may have
been asked how he or she would handle a particular series of events in the pre- and post-arrest
stages. Panelists reacted to each othengbrees, and audience participation was

encouraged.

n Panelists for the Eastern Region seminar were Mr. Claps; Mr. Fein; John F. Gorczyk,
Commissioner of the Carctions Department, Vermont Human Services Agency; Lt.
John Lane, Los Angeles (California) Police Department; Laura Scott, Victims
AdvocateCoordinator, Pinellas County (Florida) Sheriff's ©&j and Vermont
Senator Susan W. Sweet$R).

n Panelists for the Western Region seminar were Mr. Claps; Mr. Fein; and John Stein,
Deputy Director of the National Organization for Victikasistance.

n Panelists for the Central Region seminar were Daeit®y, who was then Acting
Executive Director of the National Victim Center; Mr. Fein; Leslie Landis, Executive
Director of Life Span; and Roxann M. Ryan, Deputy Attorney General, lowa Attorney
General's Office.

Issues Discussed

The seminars addressed three principal issues: whether the stalker’s motivation should be
considered in prosecuting a case, the role of psychological evaluation and counseling in
handling and sentencing stalkers, and how to handle stalking cases in which the victim is
unwilling or unable to copeate with theprosecution.

Stalkers’ Motivations and Behaviors

Stalkers may have many reasons for engaging in their conduct, including desirddot con

and control, obsessions, jealousy, anger, and revenge. Stalking behavior can vary from case to
case and from incident to incident within a single case. One stalker may be angry with the
victim for a real or perceived injury and may pursue the victim by sendiegtéming letters

and making threatening t@leone calls. Another stalker may seek to win or maintain the

affection of the victim, making his interdstown by sending flowers and other gifts.

However, the stalker may become violent if overtures are rejected.

During the development of the model code, the resource group agreed that the alleged
stalker’s behavior, not motives, should be the most signifieenorf in determining whether
to file charges. However, the pecj resource group pointed out that the stalker’s
relationship with and motive in pursuing the victim may have importantaains for
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selecting an pproprate, potentially effective stratefyr intervening in the stalking

behavior. The group urged, therefore, that research be carried out on a wide raatieref m
relating to stalkers—including behavior, motives, and relationships with victims—to provide
guidance for dminal justice and social servicesaptitioners in developing intervention
strategies. Discussion at the regional seminars focused on the relationship between stalking
and domestic violence and on whether stalking behavior should be handled differently
depending on the stalker’s motives and the context in which the behavior occurs.

Although motives are relevant to the ulite management and disposition of a case, the
resource group agreed that neither the stalker's motives nor the context in which the stalking
occurred should be considered when the crime is charged. If the conduct in which the person
engages is seriously threateninghibsld be charged as stalking, regardless of the defendant’s
motivations or relationship to the victim. In taking this approach, the resource group
reaffirmed the model code’s focus on behavior rather than motivation.

Evaluation and Treatment

Although stalking cannot be considered normal or apptera stalker may not necessarily
be diagnosed as mentally ill. However, some stalkers appedfdofsom psychiatric or
psychological disorders, and it is unlikely that simply punishing the ctad/stalker will
resolve the problem. Iratt, a stalker with a mental drsler who has been corted and
incarcerated may be embittered and seek retribidiobeing kept from the victim, especially
if the illness was left undatedduring incarceration.

The report of the model code developmentgobjecommends that States consider requiring
mental evaluations and counseling as part of sentences imposed aterbstalkers and as
part of conditions for pretrial release, probation, or parole.

Including counseling in a stalker's sentence may make it easier to intérveadately if a

stalker resumes pursuit of the victim after release. If a probationer or parolee fails to comply
with the counseling conditions, the release could be revoked. In cases where the stalker does
not comply, or if treatment fails initially, th@osecutor may be morecaessful in obtaining a

jail sentence at a lateoart date. However, judges do not alwdysw whether a defendant
complies with release conditions.

Some mental health professionals and others in the field contend that it is useless to require
counseling for individuals who do not believe they have a problem. In addition, the victim

may be lulled into a false sense of security becauseffiieder is in teatment and may fail to

take steps to protect himself or herself once the treatpnegtam ends. Finally, a judge may

be more apt to dispose of a case without sentencing, even in the case of a dangerous stalker, if
there is an option to release the individual on the condition that he or she geaticip

counseling.



Prior to requiring counseling as a condition of probation, there should be a presentencing
mental health evaluation to determine what vatnseling might have in the particular case.

The sentencing judge and mental health professionals who are assigned to the case should be
apprised fully of the results of the evaluation.

In addition, victims should be informed thagdtment may not be successful and that they
should stl take steps t@rotect themselves. While the defendantndergoing teatment, the
victim may have an opportunity to rekte, commence separatiooceedings, or make other
decisions with less fear.

In cases of domestic abuse, victims are most at risk when attempting to leave an abusive
relationship. It may be helpful to keep the alleged abuser under court supervision during this
time. Many stalkers are released on unsupervised probation without conditions, or are
released from prisonelcause of crowding. By making participation aunseling a

requirement for release, the court catam control over the defendant aut requiring a

prison sentence. If a defendant is committed to a mental institution as a result of an
evaluation, he or she may be institutionalized for a longer time than would have been the case
if the individual has been sentenced to prison, allowing the victim a longer period of respite.

After careful consideration, the resource group reaffirmed its position that counseling should
be considered as a condition of pretrial release or probation in all cases. Although mental
health professionals cannot always predict whether a peittdre Wwelped by counseling,

some stalkers may benefit even though they aretegitito recognize thgroblem initially.

The resource group recognized thaatment andaunseling may be more useful in

obsessive, vengeful, or domestic situations than in less common stalking cases involving
organized crime, gang activity, do@tion protesters.

Uncooperative Victims

Although stalking victims may also be victims of domestic violence, the relationship between
the defendant and the victim in stalking cases is often very different from that in cases of
domestic violence. Stalking victims often coagtermore readily with lawrgorcement

officials and prosecutors than do victims of domestic violeeoabse stalking victims are

more likely to have made a decision not to continue a relationship, if there was one, with the
stalker.

In domestic cases involving stalking, if the victim has not ended the relationship with the
alleged stalker or is unwilling to testify against the stalpayblems of proof can arise, and
prosecutors may be unable to build a convincing case.

Although this problem was not addressed in the final report of the model code development
project, it was discussed at the regional seminars and by thecegroup following the
regional seminars.



The resource group agreed that victims and prosecutors must have information about the
consequences of their decisions. Many prosecutors have established no-drop policies in
stalking cases, which require a prosecutor to prosecute the case regardless of whether the
victim will coopente. As a result, victims often are left out of the denishaking process or
discredited on the witness stand. A victim whoilsrsarried to a stalker may in someates

take advantage of the privilege not to testify against a spouseimiaaticase. Manytates

have created exceptions to this privilege in cases of domestic violence, but the exceptions
may not extend to stalking.

Victims'’ rights advocates have attempted to reconcile the sometonéigting goals of

pursuing and prosecuting offenders and, at the same time, empowering victims by allowing
them to regain a sense of control. Forcing victims to testify against their will cate régrts

to make them feel in control.

Many victims’ advocates believe that victint®sld have a voice, but not a veto, in the
prosecution of a stalker or an abuser. Often a victim’s refusal to testify may be a result of
direct or indirect coercion by the defendant. Victindvacates are in the best position to
provide advice concerning what courseaofion is in victims’ best interest.d&ocates

attempt to empower victims and enable them to make their own decisions. However,
empowerment does not mean that victims should always have the final say about whether to
prosecute a case, some victims’ achies emphasize.

In some circumstances, victims have been so traumatized that they are incapable of deciding
what is in their best interests. Advocates must ensure that a victim’s decision is as fully
informed and independent as possible.

Victims’ advocatestsould inform victims about the potential consequencesilofddo

testify. If a victim’s decision not to pursue prosecution is based omeatttar the victim or a
family member or theafct that the defendant is the victim's mamise of economic support,
these issues should be discussed.

Whenever possible, victims’ advocatéesld work to resolve externadtors such as threats
or fear of economic deprivation that may hinder their decision to catepiertheprosecution
of a stalker. In many States, police mpisivide victims with information about services that
are available to them when an incident is investigated.

It is important to make a distinction between victims who refuse to testify because they are
afraid and those who do not wish to testify because they have reconciled with their partners.
When provided with information and support, those who are afraid may realize that they have
other options and, therefore, may be moiling to testify than those who believe that they

have reconciled and that the abuse will not occur again.

Although no-drop policies may help remove the onus from the victim and make the stalker
less likely to hold the victim responsible for the prosecution, the defendantilinagigthe



victim responsible for reporting the incidents to the police. Moreover, stalkers often have
obsessive personalities and are likely to exaggerate the victims’ roleprodeeution.

The resource group agreed that mandatory no-drop policies are not feasilsdthey
remove discretion from prosecutors and fail to takeactmount otherdctors that may weigh

in favor of a dismissal, such as lack of evidence. The group agreed that there should be a
presumption against dropping a case but that the existence of cactairs fcould serve to
rebut that presumption.

In stalking cases, it is particularly difficult to prove a victim’s fear without his or her
testimony. However, it is important for prosecutors to recognize that they eatiafly
prosecute a case even if the victim is unable oiillimyvo coopeate. Police lsould conduct

an independent investigation to learn whether probable cause exists. Furtherntatesin S
that require evidence of “reasonable fear,” it may be sufficient to prove that a reasonable
person would be in fear.

The National College of District Attorneys (NCDA) comtied a seminar on “Prosecuting
Domestic Violence Cases Without the Victim” in 1994 in San Diego, California. Many of the
following tactics recommended at that seminar could beprefitecutors throughout the
country in stalking cases:

n Prosecutors should develop a trusting relationship with victims and thélietaas
early as possible. When victims trust the prosecutor, they are more likely follow
through with the case.

L Keeping a defendant in custody may prevent witnessiddtion and influence and
may expedite a guilty plea.

L Prosecutors should consider preparing a case from the beginning as ifitHezenas
victim cooperation, even if the victim appears cooperative at the outset. Prosecutors
can build a case through corroborating evidence such as tapes and printouts from a
911 emergency call; damaged property; weapons; employee records; telephone
records; éttersfrom the defendant if the victim isiMing to divulge themphotographs
of the defendant, if possible; and interviews with neighbors, children, and other
witnesses.

L Prosecutors shoulcetermine the number of hearsay exceptions available in the
evidence rules of their States. Excited utterances by the victim, admissions by the
defendant, former testimony, and declarationgaibsof mind may all be used to
admit statements that would otherwise be inadmissible hearsay.

n If a defendant violates@rotectiveorder, the victim may not have to testify if there is
documentation of the violatn. Even if a victim is unilMng to testify in persn, the



victim may be willing toprovide a victim impct statement that thosecutor can
read to the court prior to sentencing.

Other Observations and Recommendations

Seminar participants offered these additional observations and recommendations:

Early intervention and prosecution is crucial to prevent the behavior from escalating
to the level of criminal stalking.

Participants noted that law enforcement officers, prosecutors, judges, and victims’
advocatestwould eceive special training in handling stalking cases. Training on
stalking should be a two-tier process: the first tier to impart general information about
stalking and the second to provide information about specific steps that can be taken
and tools that can be used to manage stalking cases effectively. lorgadininal

justice practitionerst®uld receive some incentive to participate in the training
programs, which should be offered frequentig@use of highurnover ates in law
enforcement and prosecutors’ and public defenders’ offices.

Several participants noted that violence is likely to escalate when a person is abusing
alcohol or drugs and suggested research into the relationship between stalking and
drug abuse.

Because stalking statutes can often be more eadyoed than pr@ctive or
restraining orders, stalkingegutes can be used insteaguadtectiveorders in &tes
that limit eligibility for praectiveorders.

Participants recommended that even if there is insufficient evidence to arrest or
charge an individual with stalking, police should inveggghe case and file apat

for future reference. &ause stalkingnvolves repetitive behavior, seminar
participants emphasized that police officers should refer to previous reports
concerning the same victim. If different police officers are called at different times to
incidents involving the same partiesch incident may be viewed as an isolated event
unless accurate and completearls are kept. Although maintaining a compilation of
all reports on a victim is difficult, participants agreed that trasfice sould be
encouraged so that police can recognize and quickly interveneatteanpof abusive

or stalking behavior.

Participants noted that law enforcement and prosecutors mustdi&/erin their use

of stalking statutes. They stressed hraisecutors should use the numerous charges
available in prosecuting these cases, such as violationtecpweorders, disorderly
conduct, harassment, terroristicahts, and trespass. For example, if children are
involved, the prosecutor may be able to charge a stalker with endangering the welfare
of a child. If several persons are working together to stalk or terrorize a victim,
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prosecutors may be able to bring conspiracy charges. The staiitimigs of some
States may be usedpoosecute abortion protesters. Gang members who conduct
guestionable suriance inpublic housing pr@cts may be subject to stalking
charges.

Participants addressed the disadvantages of plea bargaining in stalking cases. For
example, it was noted that correctiafficials will devote fewer resources to an
individual who has pled guilty to trespassing than to one who has beentednfi
stalking. Moreover, in States tharovide enhanced penalties for defendants who
have been coneied of more than one stalkinffense, a defendant who is pettied

to plead to a lesser offense may not beextlip the enhanced penalty.

Participants recommended that restitution be imposed in addition to, not as an
alternative to, other sentences or punishment. Rather, restitution should be construed
as paying a debt to the victim.

Participants recommended that States agreeftoae praoectiveorders from other
jurisdictions and that States devel@wperative dta bases so that information on
incidents of stalking, domestic violence, and violation of protectiders in other
jurisdictions can be provided to the courts as partiofical hisory records.

Participants recommended that there be interaction betwiaanadrand civil ©urts

in cases involving stalking in a domestic relationship. Comoation between the
two court systems Wenable a judge presiding over adalice or custody case to take
into account previous charges and convictions for assault or stalking in making
rulings.
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Chapter 2. Profile of State Stalking Statutes

As noted in Chapter 1, 49 States have enacted antistalking law4 88@;evhen California
approved the Nation’s first&e-level statute on stalking. The @ania law was eacted in
response to the uneted nurders of five women who had been stalking victims, including
the young televisioactress Rebecca Schaeffer. Thirty other States followed suit 2 years
later? Calfornia expanded and increased penalties under its stalking law in 1992€igh
additional States and the District of Columbpmeved antistalking legislation in 1983.
Maine is the only State viibut a specific law to address stalking. However, theeSises a
terrorizing $atute to ddress stalking and added provisions to tlageSprotectiveorder
statute iNL993 that allow such orders to be issued to enjoin stalking.

Seventeen States have amended their stalking laws since the model cpdenmwigated in
September 1993. lowa, Virginia, and Utah amended ttaiites to inorporate the language
recommended by the model code. Wisconsin amended its code to include provisions that are
similar to those in the model code, but does nairppoate the code’s language regarding

implicit threats. Other States that haypeoved amendments are Alabama, California,
Colorado, linois, Kansas, Louisiana, North Carolina, Oklahoma, Rhode Island, South
Carolina, South Dakota, Washington, and West Virginia. A cetepist of statudry citations

of State stalking statutespsovided in Table 1.

Stalking Defined

Although there is a common purpose underlyingtalteSantistalking statutes, there is little
uniformity in how they define and address the problem. Tdtetes typically define stalking
as willful, malicious, and repeated following and harassing of anothemétewever, five
States do not enumerate specifically the type®oélact that are prohibited. Thremates
proscribe lying in wait. Many stalkingatutesprohibit nonconsensual commaation. Seven
States includewsvallance in the description of stalking behawvi

lllinois considers a defendant who confines, restrains, or causes bodily harm to a victim guilty
of aggravated stalking. Many State statutes require a patteonadict by the alleged stalker

and specify that victims have a reasonable fear for their safety eatsf dbodily injury.

Texas requires that the stalking behavior continue after the victim has reported the conduct
to law enforcement in order for a defendant to be charged under its stalking law.

2. The following States enacted stalking laws in 1992: Alabama, Arizona, Colorado, Connecticut, Delaware, Florida, Hawaii,
Kansas, ldaho llihois, lowa, Kentucky, Louisiana, Massachusetts, Michigan, Mississippi, Nebraska, New York, North
Carolina, Ohio, Oklahoma, Rhode Island, South Carolina, South Dakota, Tennessee, Utah, Virginia, Washington, West
Virginia, and Wisconsin.

3. The following States enacted stalking laws in 1993: Alaska, Arkansas, Georgia, Indiana, Maryland, Minnesota, Missouri,
Montana, Nevada, New Hampshire, New Jersey, New Mexico, North Dakota, Oregon, Pennsylvania, Texas, Vermont, and
Wyoming.
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Table 1
Stalking Law Code Citations

State Citation

Alabama AA. CODE §§13a-6-90 to 13a-6-94 (Supp. 1994)

Alaska ALASKA STAT. §11.41 260-270 (Supp. 1993)

Arizona ARIZ. REV. STAT. ANN. §13-2921 (1992 & Supp. 1993)
Arkansas /RK. CODEANN, §5-71-229 (Michie 1993)

California QA PENAL §646.9 (West 1990 & Supp. 1994)

Colorado ©LO. REV, STAT. ANN, §18-9-111 (West 1990 & Supp. 1994)
Connecticut ONN, GEN. STAT. 53a-181c & d (Supp. 1993)

Delaware [EL. CODEANN. tit. 11. §1312A (Supp.1992)

District of Columbia

D.CCODEANN. §22-504 (Supp. 1993)

Florida FLA. STAT. ch. 784.048 (Supp. 1993)

Georgia @. CODEANN, 816-5-90 - §16-5-93 (Supp. 1993)

Hawaii HAW. REV, STAT, §711-1106-1106.5 (1988 & Supp. 1993)
Idaho PAHO CODE §18-7905 (Supp. 1993)

Ilinois 720 ILCS 5/12-7.3-7.4, 5/13-14-5 (1993 & Supp. 1994)
Indiana ND. CODEANN. §835-45-10-1 to 5 (Supp. 1993)

lowa 1994 lowa Legis Serv. S.F. 1093 (West) (to be codifiedvst ICODE ANN, § 708.11)
Kansas KAN, STAT. ANN, §21-3438 (1994)

Kentucky KY. REV. STAT. ANN, §508.130-.150 (Michie/Bobbs-Mdiri993)
Louisiana IA. REV. STAT. ANN. §14:40.2 (West Supp. 1995)

Mainé' MEREV. STAT. ANN. tit. 17-A §210 (West 1983 & Supp. 1993)
Maryland MP. ANN. CODE ART. 27 §121B (Supp. 1993)

Massachusetts MBS GEN. L. ch. 265, Sect. 43 (Supp. 1993)

Michigan MCH. COMP, LAWS ANN. §750.411h-i (1993 & Supp. 1994)
Minnesota MNN. STAT. ANN, 8609.749 (Supp. 1994)

Mississippi MSS CODEANN, §97-3-107 (Supp. 1993)

Missouri MO. ANN. STAT. §565.225 (Vernon Supp. 1994)

Montana MPNT, CODEANN, § 45-5-220 (1993)

a. Information is for Maine’s terrorizing statute.

12




Table 1
Stalking Law Code Citations

State Citation
Nebraska I§B. REV. STAT. §28-311.02-.05 (Supp. 1992 & 1993)
Nevada NEV. REV. STAT. §200.575 (1993)

New Hampshire

N.HREV. STAT. ANN, §633:3-a (Supp. 1993)

New Jersey N.JREV, STAT. §2C:12-10 (Supp. 1993)
New Mexico N.M.STAT. ANN, §30-3A3 (Michie Supp. 1993)
New York N.Y.PENAL LAW §8120.13 & 120.14 (McKinney Supp. 1994)

North Carolina

N.CGEN. STAT. §14-277.3 (1993 & Supp. 1994)

North Dakota

N.DCENT. CODE §12.1-17-07.1 (Supp. 1993)

Ohio CHIO REV. CODEANN, §2903.211-215 (Anderson 1993 & Supp. 1994)
Oklahoma @LA . STAT. ANN, tit. 21, 81173 (West Supp. 1994)

Oregon @®. REV. STAT. §163.730 -.750 (1993)

Pennsylvania 184° CONS STAT. §2709 (Supp. 1993)

Rhode Island R.IGEN. LAWS §§11-59-1 - 11-59-3 (Supp. 1993)

South Carolina

1994 S.C. Acts 472 (to be codified at SCODE@\NN, § 163-1070)

South Dakota

S.DCODIFIED LAWS ANN, §22-19a-1-7 (Supp. 1994)

Tennessee ENN, CODEANN, §39-17-315 (Supp. 1993)

Texas EX. PENAL CODEANN. §42.07 (West Supp. 1993)FX. CRIM PROC, CODEANN. §§ 17.46 (West 1989)
Utah UTAH CODEANN. §76-5-106.5 (Supp. 1993)

Vermont VT, STAT. ANN. tit. 13, 88§1061-1063 (Law. Co-op. Supp. 1993)

Virginia VA. CODEANN. §18.2-60.3 (Michie Supp. 1993)

Washington MSH, REV. CODE 9A.46.110 (Supp. 1994)

West Virginia W.\A. CODE §61-2-9a (Supp. 1993)

Wisconsin WS, STAT. ANN. 940.32 (West Supp. 1993)

Wyoming WYO, STAT. §6-2-506 (Supp. 1993)

b. Information is for New York's menacing statute.
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A list of actsprohibited in $ate stalking statutes appears in Table 2. A comparison of acts
prohibited by &te laws bfre and after release of the model code appears in Table 3.

Threat Required

The two chief elements of most stalking statutes are threatening behavioingndl antent

by the defendant. Fourteen States require that the perpetrator make a threat against the
victim in order to be charged under the stalking code. Colorado and New Mexico require that
the perpetrator make a threat and then engage in additamdlat in furtherance of the

threat. Forty States and the District of Columbia haewisions that encompass stalking
actions that would cause a reasonable person to feel threatened even if there has been no
verbal threat by the perpetoat Eight $ates require that the defendant has the intent and/or
the apparent ability to cg out the theat. Some States allow threats made against members
of the victim’'s immedate family to be presented as evidence of stalkiogr Bates require

that a threat be made poove aggraated stalking, but not stalking. Statutes in Hawaii and
Texas prohibit theats in conjunction with intent to damggeperty and treats in

conjunction with intent to cause personal injury. A description of tleathprovisions in

State stalking statutes appears in Table 4. A comparison of phowétions included int8te
statutes bfere and after puldation of the model code sovided in Table 5.

Intent Provisions

To convict a person of stalking in mosatgs, it must be shown that the defendant
demonstrated eninal intent to cause fear in the victim. Thaucse of conduct must be

willful, purposeful, intentional, or knowing. Sevetats require that th@osecution prove

that the defendant intended to cause alarm or annoyanteersS&tates do not require such
proof provided that the alleged stalker intended to dathéhat resulted in fear. In these
States, if the victim has reasonable cause to feel frightened, the intent element of the crime
has been met. In Indiana and Missouri, if there is proof that the defendant intended to cause
fear, the crime is elevated to aggravated stalking. A description of thepntergions of

State stalking statutespsovided in Table 6. A comparison a& inteniprovisions before

and after publication of the model codgisvided in Table 7.

Course of Conduct

State stalking laws almost always require that the alleged stalker engageinseaf
conduct, not just a singlect, to fallunder their provisions. Typically, a course of conduct is
characterized as a series of acts over a period of time, hovewgresidencing a continuity
of purpose.

A few States specify how many acts must occurdurthg what period of time the conduct

must take place iarder to constitute stalkindlimois refers to “actslone on at least two
occasions. . .”; Michigan specifies a “series of two or more sepam@tepntinuousicts”;
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(] c
(0] c 0 o c
el 2lold|l=|los|Pl28 2 5|5|E
= Q = = < £ = i) o @ = s = I
E|l92|G |2 |8|S|R|8|8|la|lQ|E|B|8|T
X121 s |2|F 3| €| s|2|S|s8|2|8
= [) c =] c o = c >
la| 2|5 2 > E| 3|8 |F| = = | s =
o S/L|5|2s|E|T S| | 2|9
= <|s5|V|S| =] E AR o
Q - o 7 o €
> = — Y
i S © n | @
o 0 > o | A
o o [5) (7]
© 0 o
> c o
Q0 Q
S 2
(@)
prd
State
Alabama X X X
Alaska X | X | X X X
Arizona X X | X X
Arkansas X | X X | X X
California X X
Colorado X X X
Connecticut X X
Delaware X X
District of Columbia X X | X
Florida X X
Georgia X | X X | x X
Hawaii X | X
Idaho X X
lllinois X | X

a. Some States proscribe some of the acts below in other statutes, for example, terroristic, threatening, or trespass statutes. They are not charted here.
Additionally, this chart uses the language of the specific statute to indicate what acts are proscribed. It should be noted that some statutes may use different
language to proscribe the same activities.

b. Some of the stalking statutes list “harassing” as a prohibited activity. These statutes either define harassing within the stalking statute or refer to the State’s
harassment statute for the definition. In those instances, the proscribed acts from the harassment definition are included.
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Indiana X X | x
lowa X X
Kansas X
Kentucky No specific acts — no proscribed conduct is enumerated in the statute
Louisiana X X
Main€e No specific acts — no proscribed conduct is enumerated in the statute
Maryland X | X
Massachusetts X X
Michigan X | x| x X | X | X
Minnesota X | X X X
Mississippi X X
Missouri X | x X
Montana X X | X | X

a. Some States proscribe some of the acts below in other statutes, for example, terroristic, threatening, or trespass statutes. They are not charted here.
Addtionally, this chart uses the language of the specffic statute to indicate what acts are proscribed. It should be noted that some statutes may use different
language to proscribe the same activities.

b. Some of the stalking statutes list “harassing” as a prohibited activity. These statutes either define harassing within the stalking statute or refer to the State’s
harassment statute for the definition. In those instances, the proscribed acts from the harassment definition are included.

c. The information is for Maine’s terrorizing statute.
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Proscribed Acts
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Nebraska No specific acts — no proscribed conduct is enumerated in the statute
Nevada No specific acts — no proscribed conduct is enumerated in the statute
New Hampshire X X X

New Jersey X

New Mexico X | X X

New York X X X X
North Carolina X X X

North Dakota X

Ohio No specific acts — no proscribed conduct is enumerated in the stajjute
Oklahoma X| X| X X| x| x

Oregon X X X| X| X X
Pennsylvania X

Rhode Island X X

South Carolina X X

a. Some States proscribe some of the acts below in other statutes, for example, terroristic, threatening, or trespass statutes. They are not charted here.
Additionally, this chart uses the language of the specific statute to indicate what acts are proscribed. It should be noted that some statutes may use different

language to proscribe the same activities.

b. Some of the stalking statutes list “harassing” as a prohibited activity. These statutes either define harassing within the stalking statute or refer to the State’s
harassment statute for the definition. In those instances, the proscribed acts from the harassment definition are included.
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Proscribed Act$

> 2| 2| o|8|=| |8 o @ 8| o = §, 1S
Elo|E|lE |l S| 8BS |E|la| | E|E5|=]| &
El 25| 2|8 || 8| 8|8|o|L|E | |8|T
X ) @ o | = c | © RS @© (<&} ; © o | g
o o o = [} = = c b = o c >
= SIS | 2| n|El3|s8|F |28 3|5
o 2w 5 €| £ E| I o B Q > |5
= — S| E 2| £
gl <1817 (2|78 olglg|l |°
2 g © S| 23
i =] [ n | L2
o 0 > g o
- = a 0
2 [a O [72]
< @ kY
2 S
> c
o
2
State
South Dakota X X
Tennessee X X | X X
Texas X X
Utah X
Vermont X X X | X X
Virginia X
Washington X X
West Virginia X X X
Wisconsin X
Wyoming X | X X X

a. Some States proscribe some of the acts below in other statutes, for example, terroristic, threatening, or trespass statutes. They are not charted here.
Additionally, this chart uses the language of the specific statute to indicate what acts are proscribed. It should be noted that some statutes may use different
language to proscribe the same activities.

b. Some of the stalking statutes list harassing as a prohibited activity. These statutes either define harassing with the stalking statute or refer to the State’s
harassment statute for the definition. In those instances, the proscribed acts from the harassment definition are included.
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and After Publication of the Model Code
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acts from the harassment defeinition are included.
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a. Some of the stalking statutes list “harassing” as a prohibited activity. These statutes either define harassing within the stalking statute or refer to the State’s harassment statute for the definition. In those instances, the proscribe
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a. Some of the stalking statutes list “harassing” as a prohibited activity. These statutes either define harassing within the stalking statute or refer to the State’s harassment statute for the definition. In those instances, the proscribe
acts from the harassment defeinition are included.
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a. Some of the stalking statutes list “harassing” as a prohibited activity. These statutes either define harassing within the stalking statute or refer to the State’s harassment statute for the definition. In those instances, the proscribe
acts from the harassment defeinition are included.
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a. Some of the stalking statutes list “harassing” as a prohibited activity. These statutes either define harassing within the stalking statute or refer to the State’s harassment statute for the definition. In those instances, the proscribe
acts from the harassment defeinition are included.
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a. Some of the stalking statutes list “harassing” as a prohibited activity. These statutes either define harassing within the stalking statute or refer to the State’s harassment statute for the definition. In those instances, the proscribe
acts from the harassment defeinition are included.
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Table 4
Threat Requirements

Explicit or Explicit Threat Intent and Threat and
Implicit Threat ? Apparent Ability ° Conduct °
State

Alabama X I

Alaska X

Arizona X

Arkansas TT

California X X

Colorado Xt

Connecticut

Delaware

District of Columbia

Florida CT- Aggrav

Georgia

Hawaii

X [ X X [ X [ X |[X X

Idaho

llinois xX?

X

Indiana

lowa

TT - terroristic threat T threat Aggrav- aggravated stalking
CT - credible threat }+ implied threat sufficient AA- only requires apparent ity

a. Actions that would cause a reasonable person to be threatened, but which are not necessarily verbal threats by the perpetrator. The perpetrator may
make an explicit threat, but it is not required to satisfy an element of the crime

b. Statutes that require the intent and apparent ability to carry out the threat in addition to making the threat.
c. Statutes that require a threat and conduct to satisfy the elements of the crime of stalking.
1. Threat followed by additional conduct in furtherance of the threat is required. The treat can be implied.

2. On at least two occasions.

27



Threat Requirements

Table 4

State

Explicit or

Explicit Threat

Implicit Threat ?

Intent and
Apparent Ability °

Threat and
Conduct °

Kansas

X

Kentucky

Louisiana

Mainé’

Maryland

Massachusetts

Michigan

CT- Aggrav

Minnesota

Mississippi

Missouri

CT- Aggrav

Montana

Nebraska

Nevada

Aggrav

New Hampshire

New Jersey

X X | X X X [ X |X |X [X

New Mexico

TT - terroristic threat
CT - credible threat

T~ threat
+ implied threat sufficient

Aggrav- aggravated stalking
AA- only requires apparent ifitly

a. Actions that would cause a reasonable person to be threatened, but which are not necessarily verbal threats by the perpetrator. The perpetrator may

make an explicit threat, but it is not required to satisfy an element of the crime.

b. Statutes that require the intent and apparent ability to carry out the threat in addition to making the threat.

c. Statutes that require a threat and conduct to satisfy the elements of the crime of stalking.

4. Threat followed by additional conduct in furtherance of threat is required.
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Table 4
Threat Requirements

Explicit or Explicit Threat Intent and Threat and
Implicit Threat ? Apparent Ability ° Conduct °
State

New York

North Carolina

North Dakota

Ohio

Oklahoma

Oregon

X |X X X [ X |X X

Pennsylvania

Rhode Island X CT

South Carolina X CT

South Dakota

Tennessee

Texas X

Utah

Vermont

Virginia

X X [ X |X

Washington

TT - terroristic threat T threat Aggrav aggravated stalking
CT - credible threat + implied threat sufficient AA- only requires apparent iktly

a. Actions that would cause a reasonable person to be threatened, but which are not necessarily verbal threats by the perpetrator. The perpetrator may
make an explicit threat, but it is not required to satisfy an element of the crime.

b. Statutes that require the intent and apparent ability to carry out the threat in addition to making the threat.
c. Statutes that require a threat and conduct to satisfy the elements of the crime of stalking.

5. Conduct must occur after the person toward whom the conduct is specifically directed has reported to a law enforcement agency the conduct described.
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Table 4
Threat Requirements

Explicit or Explicit Threat Intent and Threat and
Implicit Threat ? Apparent Ability ° Conduct °
State
West Virginia AA CT
Wisconsin X
Wyoming X
TT - terroristic threat T threat Aggrav- aggravated stalking
CT - credible threat + implied threat sufficient AA- only requires apparent ity

a. Actions that would cause a reasonable person to be threatened, but which are not necessarily verbal threats by the perpetrator. The perpetrator may
make an explicit threat, but it is not required to satisfy an element of the crime.

b. Statutes that require the intent and apparent ability to carry out the threat in addition to making the threat.
c. Statutes that require a threat and conduct to satisfy the elements of the crime of stalking.

5. Conduct must occur after the person toward whom the conduct is specifically directed has reported to a law enforcement agency the conduct described.
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Table 5
Comparison of Threat Requirement Provisions Before
and After Publication of the Model Code

Explicit or Explicit Threat Intent and Threat and
Implicit Threat 2 Apparent Ability ° Conduct °©
State 1993 1994 1993 1994 1993 1994 1998 1994
Alabama X X X X
Alaska X X
Arizona X X
Arkansas X X
California X X X X
Colorado X X
Connecticut X X
Delaware X X
District of Columbia X X
Florida X X
Georgia X X
Hawaii X X
Idaho X X
lllinois X X
Indiana X X
lowa X x¢ X

a. Actions that would cause a reasonable person to be threatened, but which are not necessarily verbal threats by the perpetrator. The perpetrator may
make an explicit threat, but it is not required to satisfy an element of the crime.

b. Statutes that require the intent and apparent ability to carry out the threat in addition to making the threat.
c. Statutes that require a threat and conduct to satisfy the elements of the crime of stalking.

d. Apparent ability only.
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Table 5
Comparison of Threat Requirement Provisions Before
and After Publication of the Model Code

Explicit or Explicit Threat Intent and Threat and
Implicit Threat 2 Apparent Ability ° Conduct °©
State 1993 1994 1993 1994 1993 1994 1993 1994
Kansas X X
Kentucky X X
Louisiana X X X
Maine X X X X
Maryland X X
Massachusetts X X
Michigan X X
Minnesota X X
Mississippi X X
Missouri X X
Montana X X
Nebraska X X
Nevada X X
New Hampshire X X
New Jersey X X X X
New Mexico X X. X X

a. Actions that would cause a reasonable person to be threatened, but which are not necessarily verbal threats by the perpetrator. The perpetrator may
make an explicit threat, but it is not required to satisfy an element of the crime.

b. Statutes that require the intent and apparent ability to carry out the threat in addition to making the threat.
c. Statutes that require a threat and conduct to satisfy the elements of the crime of stalking.

d. Apparent ability only.
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Table 5
Comparison of Threat Requirement Provisions Before
and After Publication of the Model Code

Explicit or Explicit Threat Intent and Threat and

Implicit Threat 2 Apparent Ability ° Conduct °©
State 1993 1994 1993 1994 1993 1994 1993 1994
New York X X
North Carolina X X
North Dakota X X
Ohio X X
Oklahoma X X X
Oregon X X
Pennsylvania X X
Rhode Island X X X X
South Carolina X X X X
South Dakota X X X
Tennessee X X NG
Texas X X
Utah X X
Vermont X X
Virginia X X

a. Actions that would cause a reasonable person to be threatened, but which are not necessarily verbal threats by the perpetrator. The perpetrator may
make an explicit threat, but it is not required to satisfy an element of the crime.

b. Statutes that require the intent and apparent ability to carry out the threat in addition to making the threat.
c. Statutes that require a threat and conduct to satisfy the elements of the crime of stalking.

d. Apparent ability only.
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Table 5
Comparison of Threat Requirement Provisions Before
and After Publication of the Model Code

Explicit or Explicit Threat Intent and Threat and

Implicit Threat 2 Apparent Ability ° Conduct °©
State 1993 1994 1993 1994 1993 1994 1993 1994
Washington X X
West Virginia Xt X° X X
Wisconsin X X X
Wyoming X X
Totals 32 41 1 1 13 8 19 9

a. Actions that would cause a reasonable person to be threatened, but which are not necessarily verbal threats by the perpetrator. The perpetrator may
make an explicit threat, but it is not required to satisfy an element of the crime.

b. Statutes that require the intent and apparent ability to carry out the threat in addition to making the threat.
c. Statutes that require a threat and conduct to satisfy the elements of the crime of stalking.

d. Apparent ability only.
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Table 6
Intent Requirements

Intent to and Intent to and Actually Causes

Actually Causes Actually Causes Reasonable Féar

State Reasonable Fedr Alarm/Annoyancg

Alabama X

Alaska X

Arizona X

Arkansas X

California X

Colorado X

Connecticut X

Delaware X

District of Columbia X

Florida 1st Degree Misdemeano
3rd Degree Felony

Georgia X

Hawaii X

Idaho xt

lllinois X

Indiana Aggravated X

lowa X

Kansas X2

a. These statutes require proof that the defendant intended to cause reasonable fear. The “actually causes” language is in some statutes, but for this chart, it is
assumed that if charges are brought, reasonable fear has resulted from the defendant’s actions.

b. This is a lesser standard than fear, and afthough some States have it in their stalkking statutes, most reserve this language for their harassment statutes.

c. These statutes do not require proof of intent on the part of the defendant. As long as the victim is reasonably frightened by the defendant's conduct, an
element of the crime has been met. The defendant need only have the intent to do the act that results in fear.

1. The defendant must act “willfully or maliciously.”

2. The defendant must act “intentionally and maliciously.”
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Table 6

Intent Requirements

Intent to and Intent to and Actually Causes
Actually Causes Actually Causes Reasonable Féar
State Reasonable Fedr Alarm/Annoyancg
Kentucky X
Louisiana X
Mainée® X
Maryland X
Massachusetts X
Michigan X
Minnesota X
Mississippi X
Missouri Aggravated X
Montana X
Nebraska X
Nevada Aggravated X
New Hampshire X
New Jersey X
New Mexico X
New York X
North Carolina X

a. These statutes require proof that the defendant intended to cause reasonable fear. The “actually causes” language is in some statutes, but for this chart, it is
assumed that if charges are brought, reasonable fear has resulted from the defendant’s actions.

b. This is a lesser standard than fear, and although some States have it in their stalking statutes, most reserve this language for their harassment statutes.

c. These statutes do not require proof of intent on the part of the defendant. As long as the victim is reasonably frightened by the defendant’s conduct, an
element of the crime has been met. The defendant need only have the intent to do the act that results in fear.

3. Information is for Maine’s terrorizing statute.

4. The defendant must act “purposely or knowingly.”
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Table 6
Intent Requirements

Intent to and Intent to and Actually Causes
Actually Causes Actually Causes Reasonable Féar
State Reasonable Fedr Alarm/Annoyancg
North Dakota X
Ohio X
Oklahoma NG
Oregon X
Pennsylvania X
Rhode Island X
South Carolina X
South Dakota X
Tennessee X
Texas X
Utah X
Vermont X
Virginia X
Washington X
West Virginia X
Wisconsin X
Wyoming X

a. These statutes require proof that the defendant intended to cause reasonable fear. The “actually causes” language is in some statutes, but for this chart, it is
assumed that if charges are brought, reasonable fear has resulted from the defendant’s actions.

b. This is a lesser standard than fear, and afthough some States have it in their stalking statutes, most reserve this language for their harassment statutes.

c. These statutes do not require proof of intent on the part of the defendant. As long as the victim is reasonably frightened by the defendant’s conduct, an
element of the crime has been met. The defendant need only have the intent to do the act that results in fear.

5. The defendant must act “willfully or maliciously.”
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Table 7
Comparison of Intent Requirement Provisions Before
and After Publication of the Model Code

Intent to and Intent to and Actually Causes
Actually Causes Actually Causes Reasonable Féar
Reasonable Fedr Alarm/Annoyanc®
State 1993 1994 1993 1994 1993 1994
Alabama X X
Alaska X X
Arizona X X
Arkansas X X
California X X
Colorado X X
Connecticut X X
Delaware X X
District of Columbia X X
Florida X X
Georgia X X
Hawaii X X
Idaho X X
lllinois X X
Indiana X X
lowa X X
Kansas X X X
Kentucky X X

a. These statutes require proof that the defendant intended to cause reasonable fear. The “actually causes” language is in some statutes, but for this chart, it is
assumed that if charges are brought, reasonable fear has resulted from the defendant’s actions.

b. This is a lesser standard than fear, and afthough some States have it in their stalking statutes, most reserve this language for their harassment statutes.

c. These statutes do not require proof of intent on the part of the defendant. As long as the victim is reasonably frightened by the defendant’s conduct, an
element of the crime has been met. The defendant need only have the intent to do the act that results in fear.
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Table 7
Comparison of Intent Requirement Provisions Before
and After Publication of the Model Code

Intent to and Intent to and Actually Causes
Actually Causes Actually Causes Reasonable Féar
Reasonable Fedr Alarm/Annoyanc®
State 1993 1994 1993 1994 1993 1994
Louisiana X X
Maine X
Maryland X X
Massachusetts X X
Michigan X X
Minnesota X X
Mississippi X X
Missouri X X
Montana X X
Nebraska X X
Nevada X X
New Hampshire X X
New Jersey X X
New Mexico X X
New York X X
North Carolina X X
North Dakota X X
Ohio X X

a. These statutes require proof that the defendant intended to cause reasonable fear. The “actually causes” language is in some statutes, but for this chart, it is
assumed that if charges are brought, reasonable fear has resulted from the defendant’s actions.

b. This is a lesser standard than fear, and afthough some States have it in their stalking statutes, most reserve this language for their harassment statutes.

c. These statutes do not require proof of intent on the part of the defendant. As long as the victim is reasonably frightened by the defendant’s conduct, an
element of the crime has been met. The defendant need only have the intent to do the act that results in fear.
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Table 7
Comparison of Intent Requirement Provisions Before
and After Publication of the Model Code

Intent to and Intent to and Actually Causes
Actually Causes Actually Causes Reasonable Féar
Reasonable Fedr Alarm/Annoyanc®
State 1993 1994 1993 1994 1993 1994
Oklahoma X X
Oregon X X
Pennsylvania X X
Rhode Island X X
South Carolina X X
South Dakota X X
Tennessee X X
Texas X X
Utah X X
Vermont X X
Virginia X X
Washington X X
West Virginia X X
Wisconsin X X
Wyoming X X
Totals 33 28 4 7 14 16

a. These statutes require proof that the defendant intended to cause reasonable fear. The “actually causes” language is in some statutes, but for this chart, it is
assumed that if charges are brought, reasonable fear has resulted from the defendant’s actions.

b. This is a lesser standard than fear, and afthough some States have it in their stalking statutes, most reserve this language for their harassment statutes.

c. These statutes do not require proof of intent on the part of the defendant. As long as the victim is reasonably frightened by the defendant’s conduct, an
element of the crime has been met. The defendant need only have the intent to do the act that results in fear.
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Oklahoma, “two or more separate acts”; and Colorado and North Carolina, “on more than
one occasin.”

Sentencing

Many States have both misdemeaand felony stalking classiitions. Typically, a stalker
convicted of a misdeme®r may eceive a jail sentence of up to 1 year. Penalties of 3to 5
years are typical for felony convictions. Sontat&s allowl0- and 20-year sentences.
Enhanced penalties are available in most States if a stalker viofatateetiveorder,
brandishes a weapon, elats his onduct toward a victim who is under age 16, or has
committed a prior stalkingffense. In 14 tes, the priooffense must have been against the
same victim. Nine States permit enhanced penddirestalking if the defendant previously
has been coneied of another fehy. A description of sentencing provisions of that&
stalking statutes grovided in Table 8. A comparison of sentencing provisionsate 3aws
before and after the model code is provided in Table 9.

Recently, several States have enacted legislation that mandates a life sentence in prison
without parole for those who have been cotaedl of a violenbffense for the third time
(“three strikes, you're out” laws). In&es that classify stalking as a violent crime, such
provisions may become relevant in stalking cases.

Bail

Eleven States include bail or pretrial relepsavisions for stalking defendants in their
stalking laws or in related law. Arkansas, ManglaTexas, and West Virginia require a no-
contactorder as a condition of pretrial release. Georgia, in addition to requiring a tasicon
order, provides that bail may be denied if evidence shows that the defendant previously
violated onditions of pretrial release, probation, or parole arising from a stalking offense.

In lllinois, bail may be denied after a hearing if the Spaives that the defendant would

pose a threat to the stalking victim. The Ohio statute lists specific factors that aast
consider in determining the aumnt and conditions of bail. In Montana, the defendant may

not be released without appearing before a judge, and the court must notify the victim of
pretrial release. In California, a hearing must be held before a person arrested for stalking or
domestic abuse is released on bail that is different from that specified in the bail schedule or
if the individual is released on his or her own recognizance. Vermont law considers stalking a
violent crime, and bail is determined acding to $ate guideline$or violent crimes.

In a number of States, the constitutional right to bail does not apply to persons charged with
felony offenses if the alleged offense wamaatted while the accused was out on bail,

4. The llinois Appellate Court, First District - Third Division reversed a decision by the Cook County Circuit Court to deny
bail based upon the no-bail provision of tliadis statute. The appellate court did not, however, issue a written opinion in
the casePeoplev. Incandella,No. 1-92-3767, Dec. 10, 1992.

41



Table 8

Sentencing Provisions

Evaluation/
State Penalty Enhancement Counseling
Alabama 110 years VO: 220 years
Alaska Up to 1 year, $5,000 VO: Up to 5 years Xt
16: Upto 5 years
W: Up to 5 years
PF: Up to 5 years
Arizona 4-6 months AG: Up to 1 year
Arkansas 310 years VO: 520 years
W: 5-20 years
2df: 5-20 years
California Up to 1 year, $1,000 VO -2 years x4
2d: 24 years
3d: 24 years
Colorado 624 months, VO: Consecutive sentences required
$500-$5,000 2d: Mandatory minimum 30 days
Connecticut 1 year VO:-b years
2d: L5 years
16: 1.5 years
16: Victim under 16 years of age CT: Credible threat
18: Victim under 18 years of age Fl: Committing the crime by false impersonation
2nd: Second stalking offense PC: Prior conviction
2dAG: Second conviction for aggravated stalking PF: Prior felony
3d: Third staling offense and each subsequent T: Threat
offense TJS: Committing the crime to tamper with the judicial
3F: Third felony system or officials in connection with judicial
AG: Aggravated proceedings
B: Bias motivated Twice: Stalking occurs on more than one occasion
BH: Bodily harm to victim VO: Violate court order—includes protection orders,
CC: Criminal complaint pending probation, conditions of release, etc.
CR: Confining or restraining the victim W: Weapon

1. Court may require counseling as a condition of pretrial release.

2. Repeat offense within 10 years or under another State’s statutory provisions.

3. Same victim.

4. Court may recommend evaluation and counseling.
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Table 8

Sentencing Provisions

Evaluation/
State Penalty Enhancement Counseling
Delaware Up to 3 years VO: 6 months, $1,000
2¢°: 1 year, $1,000
District of Columbia Up to 1 year, $500 VO: 1 year, $500, and 1 year bond
2d®: Up to 1.5 years, $750
3d: Up to 3 years, $1,500
Florida Mis: Up to 1 year VO: Up to 5 years, $5,000
Fel: Up to 5 years,
$5,000
Georgia Up to 12 months 2d: -8 years X8
VO: 1-5 years, $10,000
Hawaii Up to 30 days, $1,000 Twice: Up to 1 year, $2,000 x°
Idaho Up to 1 year, $1,000 VO 1 year, $1,000
2d"': Up to 5 years, $10,000
16: Victim under 16 years of age CT: Credible threat
18: Victim under 18 years of age FI: Committing the crime by false impersonation
2d: Second stalking offense PC: Prior conviction
2dAG: Second conviction for aggravated stalking PF: Prior felony
3d: Third staling offense and each subsequent T: Threat
offense TJS: Committing the crime to tamper with the judicial
3F: Third felony system or officials in connection with judicial
AG: Aggravated proceedings
B: Bias motivated Twice: Stalking occurs on more than one occasion
BH: Bodily harm to victim VO: Violate court order—includes protection orders,
CC: Criminal complaint pending probation, conditions of release, etc.
CR: Confining or restraining the victim W: Weapon

5. Subsequent conviction within 7 years.

6. Second offense within 2 years.

7. If the stalker has the intent to cause fear, the crime of staking is a felony offense.

8. Court may order a mental health evaluation and counseling as a condition of probation.

9. Court may order counseling.

10. Same victim.

11. Second or subsequent conviction within 7 years.

43




Table 8

Sentencing Provisions

Evaluation/
State Penalty Enhancement Counseling
llinois Up to 3 years, $10,000 2d:  Upto 5 years, $10,000 X2
BH: Up to 5 years, $10,000
CR: Upto 5 years, $10,000
VO: Up to 5 years, $10,000
2dAG: Up to 7 years, $10,000
Indiana Up to 180 days, $1,000 T: Upto 1 year, $5,000
VO: Up to 1 year, $5,000
CC: Up to 1 year, $5,000
W: 1.5 years with not more than
1.5 years added for aggravated
circumstances, and not more than
1 year subtracted for mitigating
circumstances, $10,000
2d: same as W
lowa Up to 2 years, VO: Up to 5 years, $500
$500-$5,000 W: Up to 5 years, $500
18: Up to 5 years, $500
2d: Up to 5 years, $500
3d: Up to 10 years, $50610,000
Kansas Up to 1 year, $100,000, VO: Up to 13 months jail, $100,000,
24 months probation 24 months probation
2d"®: Up to 17 months jail, $100,000,
24 months probation
16: Victim under 16 years of age CT: Credible threat
18: Victim under 18 years of age Fl: Committing the crime by false impersonation
2d: Second stalking offense PC: Prior conviction
2dAG: Second conviction for aggravated stalking PF: Prior felony
3d: Third staling offense and each subsequent T: Threat
offense TJS: Committing the crime to tamper with the judicial
3F: Third felony system or officials in connection with judicial
AG: Aggravated proceedings
B: Bias motivated Twice: Stalking occurs on more than one occasion
BH: Bodily harm to victim VO: Violate court order—includes protection orders,
CC: Criminal complaint pending probation, conditions of release, etc.
CR: Confining or restraining the victim W: Weapon

12. An order of counseling is one of the remedies that may be included in an order of protection.

13. Subsequent conviction within 7 years, same victim.
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Table 8
Sentencing Provisions

Evaluation/
State Penalty Enhancement Counseling
Kentucky Up to 1 year VO: -b years
2d**: 1.5 years
W: 15 years
CC": 1-5 years
PF®: 15 years
Louisiana Up to 6 months, $1,000 VO: 30 days to 1 year, $5,000
2d: 90 days to 2 years, $5,000
Maine'® Less than 1 year, $2,000
Maryland Up to 5 years, $5,000 Allows concurrent convictions of multiple
offenses
Massachusetts Up to 5 years, $1,000 VB ears
2d: 210 years
16: Victim under 16 years of age CT: Credible threat
18: Victim under 18 years of age FI: Committing the crime by false impersonation
2d: Second stalking offense PC: Prior conviction
2dAG: Second conviction for aggravated stalking PF: Prior felony
3d: Third stalking offense and each subsequent T: Threat
offense TJS: Committing the crime to tamper with the judicial
3F: Third felony system or officials in connection with judicial
AG: Aggravated proceedings
B: Bias motivated Twice: Stalking occurs on more than one occasion
BH: Bodily harm to victim VO: Violate court order—includes protection orders,
CC: Criminal complaint pending probation, conditions of release, etc.
CR: Confining or restraining the victim W: Weapon

14. Second offense within 5 years

15. A criminal complaint is currently pending with a court, law enforcement agency, or prosecutor by the same victim or victims and the defendant has been
given actual notice.

16. The defendant has been convicted or pleaded guilty within the previous 5 years to a felony or misdemeanor, other than another stalking violation, against
the same victim or victims.

17. Same victim.

18. Information is for Maine’s terrorizing statute.
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Table 8
Sentencing Provisions

Evaluation/
State Penalty Enhancement Counseling
Michigan Up to 1 year, $1,000 T: Upto 5 years, $10,000; minimum x*°
Probation for up to probation of 5 years
5 years VO: Up to 5 years, $10,000; minimum
probation of 5 years
2d: Up to 5 years, $10,000; minimum
probation of 5 years
PF: Up to 5 years, $10,000; minimum
probation of 5 years
Minnesota Up to 1 year, $3,000 B: Up to 10 years, $20,000 X
Fl:  Up to 10 years, $20,000
18: Up to 10 years, $20,000
TJS: Up to 10 years, $20,000
2d?°: Up to 10 years, $20,000
W:  Up to 10 years, $20,000
Mississippi Up to 6 months, $1,000 VO: Up to 1 year, $1,000
2d:  Up to 2 years, $2,000
T?%  Up to 2 years, $2,000
T?%  Upto 2 years, $2,000
16: Victim under 16 years of age CT: Credible threat
18: Victim under 18 years of age FI: Committing the crime by false impersonation
2d: Second stalking offense PC: Prior conviction
2dAG: Second conviction for aggravated stalking PF: Prior felony
3d: Third stalking offense and each subsequent T: Threat
offense TJS: Committing the crime to tamper with the judicial
3F: Third felony system or officials in connection with judicial
AG: Aggravated proceedings
B: Bias motivated Twice: Stalking occurs on more than one occasion
BH: Bodily harm to victim VO: Violate court order—includes protection orders,
CC: Criminal complaint pending probation, conditions of release, etc.
CR: Confining or restraining the victim W: Weapon

19. Mental evaluation and counseling may be imposed as a condition of probation.
20. Second offense within 10 years.

21. If a person is convicted, the court is required to order an evaluation. The evaluation may be waived if an adequate assessment was conducted prior to

the conviction. If the assessment indicates that the offender is in need of treatment, the court shall include in the sentence a requirement that the offender
undergo treatment.

22. Second or subsequent conviction within 7 years.

23. Second or subsequent conviction within 7 years.
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Table 8
Sentencing Provisions

Evaluation/
State Penalty Enhancement Counseling
Missouri 6 months to 1 year T: Up to 5 years
2d*: Upto 5 years
2dAG: Up to 7 years
Montana Up to 1 year, $1,060 VO: Up to 5 years, $10,000
2d: Up to 5 years, $10,000
Nebraska Up to 1 year, $1,000 ?2d : Up to 5 years, $10,000
Nevada 6 months, $1,080 VO: 1 year, $2,000
2d: 1 year, $2,000
CT: 1-6 years, $5,000
New Hampshire Up to 1 year, $2,000 2d:--Z5ears, $4,000
New Jersey Up to 18 months 2d:-Ryears
VO: 3-5 years
New Mexico Up to 1 year, $1,000 ¥d : Mandatory minimum 72 hours
3d: 18 months, $5,000
16: Victim under 16 years of age CT: Credible threat
18: Victim under 18 years of age Fl: Committing the crime by false impersonation
2d: Second stalking offense PC: Prior conviction
2dAG: Second conviction for aggravated stalking PF: Prior felony
3d: Third stalking offense and each subsequent T: Threat
offense TJS: Committing the crime to tamper with the judicial
3F: Third felony system or officials in connection with judicial
AG: Aggravated proceedings
B: Bias motivated Twice: Stalking occurs on more than one occasion
BH: Bodily harm to victim VO: Violate court order—includes protection orders,
CC: Criminal complaint pending probation, conditions of release, etc.
CR: Confining or restraining the victim W: Weapon

24. Second or subsequent offense within 5 years.

25. Defendant may be required to pay all medical, counseling, and other costs incurred by or on behalf of victim as a result of the offense.
26. Subsequent offense within 7 years against same victim.

27. Multiple penalties may be imposed for other criminal offenses arising from the same conduct.

28. Without suspension, deferral, or other advisement.
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Table 8

Sentencing Provisions

Evaluation/
State Penalty Enhancement Counseling
New York Up to 90 days, $560 ¥d : Up to 4 years, $5,000
or up to 1 year, $1,080
North Carolina Up to 6 months, $1,000 VO: Up to 2 years, $2,000
2d*: Up to 5 years
North Dakota 1 year, $1,000 VO: Up to 5 years, $5,000
2d: Upto 5 years, $5,000
PF3: Up to 5 years, $5,000
Ohio Up to 6 months, $1,000 ¥d :Upto 5 years, $2,500 X6
SF®: Up to 5 years, $2,500
16: Victim under 16 years of age CT: Credible threat
18: Victim under 18 years of age FI: Committing the crime by false impersonation
2d: Second stalking offense PC: Prior conviction
2dAG: Second conviction for aggravated stalking PF: Prior felony
3d: Third staling offense and each subsequent T: Threat
offense TJS: Committing the crime to tamper with the judicial
3F: Third felony system or officials in connection with judicial
AG: Aggravated proceedings
B: Bias motivated Twice: Stalking occurs on more than one occasion
BH: Bodily harm to victim VO: Violate court order—includes protection orders,
CC: Criminal complaint pending probation, conditions of release, etc.
CR: Confining or restraining the victim W: Weapon

29. For physical “menacing,” placing victim in fear.

30. Repeated harassment or following or displaying a firearm to place in fear.

31. Within 10 years, only for stalking or displaying weapon.

32. Within 5 years.

33. In North Dakota or another State involving same victim.

34. Same victim.

35. Same victim.

36. Court may order an evaluation.
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Table 8

Sentencing Provisions

State Penalty Enhancement

Evaluation/
Counseling

Oklahoma Up to 1 year, $1,000 VO: Up to 5 years, $2,500

2d*": Up to 5 years, $2,500

PF®: Up to 5 years, $2,500

3d®: Up to 10 years, $2,50810,000

Oregon Up to 1 year, $2,500 2d:  Up to 5 years, $100,000
VO: Up to 5 years, $100,000

Pennsylvania Up to 5 years “d : Upto 7 years
PF*: Upto 7 years
VO: Upto 7 years

Rhode Island Up to 1 year, $3,000 VO: Up to 2 years, $6,000
2d*?: Up to 5 years, $10,000

South Carolina Up to 1 year, $1,000 VO: Up to 3 years, $5,000
2d*®: Up to 5 years, $10,000

16: Victim under 16 years of age CT:

18: Victim under 18 years of age Fl:

2d: Second stalking offense PC:

2dAG: Second conviction for aggravated stalking PF:

3d: Third staling offense and each subsequent T:
offense TJS:

3F: Third felony

AG: Aggravated

B: Bias motivated Twice:

BH: Bodily harm to victim VO:

CC: Criminal complaint pending

CR: Confining or restraining the victim W:

Credible threat
Committing the crime by false impersonation
Prior conviction
Prior felony
Threat
Committing the crime to tamper with the judicial

system or officials in connection with judicial

proceedings
Stalking occurs on more than one occasion

Violate court order—includes protection orders,

probation, conditions of release, etc.
Weapon

37. Second offense within 10 years.

38. Within 10 years.

39. Includes one previous conviction for stalking with violation of a protective order.
40. Second or subsequent offense.

41. Previous crime of violence against same victim.

42. Same victim within 7 years.

43. Within 7 years, same victim.
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Table 8

Sentencing Provisions

Evaluation/
State Penalty Enhancement Counseling
South Dakota 1 year, $1,000 VO: 2 years, $2,000
2d**: Up to 5 years, $5,000
Tennessee Up to 1 year, $2,500 VO:-6 Years, $3,000
2d": 1-6 years, $3,000
Texas Up to 1 year, $3,000 “%d =10 years, or 1 year community
correctional fatlity, $10,000
Utah Up to 6 months 2d: Upto1lyear
PF7: Upto 1 year
PC®: Upto 1 year
3d*: Up to 5 years
3F°% Up to 5 years
W: Up to an additional 5 years to run
consecutively
16: Victim under 16 years of age CT: Credible threat
18: Victim under 18 years of age Fl: Committing the crime by false impersonation
2d: Second stalking offense PC: Prior conviction
2dAG: Second conviction for aggravated stalking PF: Prior felony
3d: Third stalking offense and each subsequent T: Threat
offense TJS: Committing the crime to tamper with the judicial
3F: Third felony system or officials in connection with judicial
AG: Aggravated proceedings
B: Bias motivated Twice: Stalking occurs on more than one occasion
BH: Bodily harm to victim VO: Violate court order—includes protection orders,
CC: Criminal complaint pending probation, conditions of release, etc.
CR: Confining or restraining the victim W: Weapon

44. Second or subsequent conviction within 7 years.

45. Second or subsequent conviction within 7 years.

46. Repeat offense toward same person.

47. In Utah or another jurisdiction against same victim.

48. In another jurisdiction for a crime substantially similar to stalking.

49. In Utah or for a substantially similar offense in another jurisdiction.

50. In Utah or another jurisdiction against same victim.
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Table 8

Sentencing Provisions

Evaluation/
State Penalty Enhancement Counseling
Vermont Up to 2 years, $5,000 VO: Up to 5 years, $25,000
2d: Up to 5 years, $25,000
PF!: Up to 5 years, $25,000
16: Up to 5 years, $25,000
Virginia Up to 6 months, $500 VO: Up to 1 year, $1,000
2¢P?: Up to 1 year, $1,000
3P 15 years, $1,000
Washington Up to 1 year, $5,000 VO: Up to 5 years, $10,000
2d: Up to 5 years, $10,000
PC*: Up to 5 years, $10,000
16: Victim under 16 years of age CT: Credible threat
18: Victim under 18 years of age Fl: Committing the crime by false impersonation
2d: Second stalking offense PC: Prior conviction
2dAG: Second conviction for aggravated stalking PF: Prior felony
3d: Third staling offense and each subsequent T: Threat
offense TJS: Committing the crime to tamper with the judicial
3F: Third felony system or officials in connection with judicial
AG: Aggravated proceedings
B: Bias motivated Twice: Stalking occurs on more than one occasion
BH: Bodily harm to victim VO: Violate court order—includes protection orders,
CC: Criminal complaint pending probation, conditions of release, etc.
CR: Confining or restraining the victim W: Weapon

51. Same victim.

52. Second offense within 5 years.

53. Third offense within 5 years.

54 Prior conviction for any crime of harassment against the same victim or the victim’s family or other person named in a no-contact or
no-harassment order.
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Table 8

Sentencing Provisions

Evaluation/
State Penalty Enhancement Counseling
West Virginia® Up to 6 months, $1,000 VO: 90 days to 1 year, $2&%K000 X°8
2¢P®: 90 days to 1 year, $2,0885,000
3c®”: L5 years penitentiary,
$3,000%$10,000
2d and VO: 6 months to 1 year,
$2,00065,000
Wisconsin Up to 9 months, $10,000  %2d : Up to 2 years, $10,000
BH: Up to 2 years, $10,000
Wyoming Up to 6 months, $750 V& : Up to 10 years
PF: Upto 10 years
2d®: Up to 10 years
BH: Up to 10 years
16: Victim under 16 years of age CT: Credible threat
18: Victim under 18 years of age Fl: Committing the crime by false impersonation
2d: Second stalking offense PC: Prior conviction
2dAG: Second conviction for aggravated stalking PF: Prior felony
3d: Third stalking offense and each subsequent T: Threat
offense TJS: Committing the crime to tamper with the judicial
3F: Third felony system or officials in connection with judicial
AG: Aggravated proceedings
B: Bias motivated Twice: Stalking occurs on more than one occasion
BH: Bodily harm to victim VO: Violate court order—includes protection orders,
CC: Criminal complaint pending probation, conditions of release, etc.
CR: Confining or restraining the victim W: Weapon

55. Court has discretion to impose home confinement with electronic monitoring as alternative sentence.

56. Second offense within 5 years.

57. Third or subsequent conviction within 5 years.

58. Any convicted person shall have as a condition of probation or suspension that he or she participate in counseling or medical treatment.

59. Second offense within 7 years, same victim.

60. In State, or under similar law of another jurisdiction.

61. Within 5 years in State, or under similar law of another jurisdiction.
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Table 9
Comparison of Sentencing Provisions Before
and After Publication of the Model Code

Stalking Enhanced Penalties
Maximum Maximum Maximum Maximum
Sentence Up to Sentence 1 Year Sentence Up to Sentence 1 Yelar
1 Year or More 1 Year or More

State 1993 1994 1993 1994 1993 1994 1998 1994
Alabama X X X X
Alaska X X X X
Arizona X X X X

Arkansas X X X X
California X X X X
Colorado X X X X
Connecticut X X X X
Delaware X X X X
District of Columbia X X X X
Florida X X X X
Georgia X X X X
Hawaii X X X X

Idaho X X X X
llinois X X X X
Indiana X X X X
lowa X X X X
Kansas X X X X
Kentucky X X X X
Louisiana X X X X
Maine X X X X X
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Table 9

Comparison of Sentencing Provisions Before
and After Publication of the Model Code

Stalking Enhanced Penalties
Maximum Maximum Maximum Maximum
Sentence Up to Sentence 1 Year Sentence Up to Sentence 1 Yelar
1 Year or More 1 Year or More
State 1993 1994 1993 1994 1993 1994 1998 1994
Maryland X X X X
Massachusetts X X X X
Michigan X X X X
Minnesota X X X X
Mississippi X X X X
Missouri X X X X
Montana X X X X
Nebraska X X X X
Nevada X X X X
New Hampshire X X X X
New Jersey X X X X
New Mexico X X X X
New York X X X X
North Carolina X X X X
North Dakota X X X X
Ohio X X X X
Oklahoma X X X X
Oregon X X X X
Pennsylvania X X X X
Rhode Island X X X X
South Carolina X X X X
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Table 9
Comparison of Sentencing Provisions Before
and After Publication of the Model Code

Stalking Enhanced Penalties
Maximum Maximum Maximum Maximum
Sentence Up to Sentence 1 Year Sentence Up to Sentence 1 Yelar
1 Year or More 1 Year or More
State 1993 1994 1993 1994 1993 1994 1998 1994
South Dakota X X X X
Tennessee X X X X
Texas X X X X
Utah X X X X
Vermont X X X X
Virginia X X X X
Washington X X X X
West Virginia X X X X
Wisconsin X X X X
Wyoming X X X X
Totals 38 36 13 15 4 3 47 48
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probation, or parole for another offense or if #oeused previously has beemuicted of a
felony. In those fates, a charge of faly stalking may allow the court t@tkrmine that the
defendant is ineligible for bail.

Special Provsions

In 1994, somet&tes amended their statutes to include fear of sexual assault as part of the
fear element. The West Virginia statute specifies that the stalker has a relationship, had a
relationship, or is seeking to establish a relationship with the victim through his or her
conduct.

Several States permit police to arrest stalking suspedtswia warrant, provided there is
probable cause. Manyaies allow a warrantless arrest if there has been a violation of a
protectiveorder. Implicit in suchtatutes is thgrovision that the officer need not see the
violation. Pennsylvania’s law makes such a provision explicit.

In Montana, New Hampshire, North Dakota, and Washington, it is presumed that the
defendant acted with intent to harass if the defendant has been warned that the victim does
not wish to be contacted.

In Michigan and Oklahoma, evidence that the defendant continued to engage in a course of
conduct, after having been requested to discontinugachmives rise to a rebuttable
presumption that the conduct caused the victim to feel frightened.

New Hampshire enforces pextiveorders issued by otheta®es if theorder is in eféct in
the issuing State.

Some States require trainifag law enforcement, prosecutors, and the judiciary in handling
stalking cases.

Some States may require etectic monitoring of the defendant as a condition of pretrial
release or probation, or as an alternative to jail. In California, goérehic monitoring
program is dependent on the defendant’s consent. Qidtess&llow a aurt to order
monitoring.

Montana provides that a person caed of stalking may be required to pay all medical,
counseling, and other costs incurred by or on behalf of the victim as a result of the offense.

In Maryland, a sentence under that8'’s antistalking law may be imposed separdteiyn
and consecutive to or concurrent with a sentence for any other offense.

In California, an incarcated person who makes a threat against another person can be
prosecuted under thea$e antistalking law.
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In Florida, a juvenile may be transferred to adult crimioaltif charged with aggrated
stalking.

Arizona, Minnesota, Montana, and Wisconsin allow stalking victims to keep their addresses
confidential under certain circumstances.

In California, $ate employees aggohibited from releasing the registration or driver’s
license records of individuals who verify to the Department of Motor Vehicles that they have
reasonable cause to believe that they are being stalked or to fear deathlwydieatjury.

Wyoming requires law enforcement agencies to provide emergency assistance to victims,
including making recommendations regarding available services. However, the statute makes
law enforcemenimmune from civil lialiity for failure to provide these services.

Some States require that victims be notified if the an alleged stalker is reletsedri.
Some also require that the victim be notified when a stalker is released after conviction.
Victim-notificationprovisions are included in the antistalking laws of California, Georgia,
Indiana, Minnesota, Montana, Nevada, Texas, and Washington.

Since July 1, 1994, a person carted of stalking in North Carolina has been required to
provide aDNA sample.

Civil Remedies

Stalking laws appear to provide a stronger link between civiéptionorders and aminal
law. Some States have amended their domestic abuse pratémtiveorder satutes to
make it possible to issue protectwalers in stalking cases. Oth¢ates have included
provisions in their antistalking laws designed to strengthen the enforcement of ¢edtjom
orders.

In Oregon, California, and Wyoming, a victim can bring a @etion against a stalker to

recover damages incurred as a result of the stalking behavior. In Wyoming, the civil cause of
action is permissible even if an alleged stalker has not been chargetioted of stalking,

and a civil suit does not bar subsequent crinpnasecution, regardless of the outcome of the
civil case.

At the Federal level, the Violence Against Women Act of 19@4tes civil lialdity for

crimes of violence motivated by gender bias. The statute, codified at 42 13981,

states, “A person . . . whommnits a crime of violence moted by gender . . . shall be

liable to the party injured, in an actifor the recovery of compensatory and punitive
damages, injunctive and declaratory relief, and such other relief as a court may deem
approprate.” As defined in the law, a crime of violence includes an act that would constitute
a felony against the person.
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This statute andmilar ones mayrompt $ates to exploréurther the possility of making
civil remedies available to stalking victims.

Mental Evaluation and Civil Commitment

None of the State stalking laws specificallideess civil coomitment, alhough several
Stategrovide guidance to courts regarding mental health evaluatieasyient, or

counseling. In manyt&tes, ourts may order an evaluation or counseling before trial or may
order counseling as a condition of probation. Minnesota and West Virginia require courts to
order evaluation and counseling for all stalking defendants. Laws that recommend mental
health treatmerfor convicted stalkers allow medicptofessionals toetermine the

treatment to berovided.

State statutes regarding the civihnmmitment of mentally d@rdered persons do not apply to
individuals who commit domestic violence. S#fenses are the only violent crimes for
which States have enacted or are considering cimhgitment measures. Some&aftes are
considering broadening the criteria for civinamitment to include the inability to take care
of oneself and substance abuse.

Related Laws

Prior to enactment of antistalking legistatj law enforcement agencies handled stalking
through laws regardingianinal trespass, teoristic threat, and harassment. Stalking laws are
unique in the elements they require, their application to a varietyimfdating and
threatening situations, their ties to cpibtecton, and their penalty structures. However, the
types of behavior could constitute trespass, harassment, or stalking.

Some State antistalking laws operate in conjunction with related laws to suggest gradations
of behavior and punishmenta$es that pair stalking with harassment or trespass are
Colorado, Indiana, Minnesota, Nevada, New Mexico, New York, Ohio, Pennsylvania,
Texas, Washington, and Wisconsin.

The 46 States that havaromal trespass laws generally describedfiense as knowingly

and unlawfully entering or remaining in a dwelling, a buildingjmon real property if notice
against trespass is given. A person also may commit criminal trespass if he remains in any
place in defiance of a lawforder to leave.

Twenty-eight States have harassment statutes. These ysoailyit intentionally annoying

or alarming another person by subjecting hiroftensive physical cdact,public insults, or
false reports about the victim. Some harassment laws contain provisions for haneéis) thr
or violations of restraining orders.

Nineteen States have laws againstaigzing or making terroristic tleats. Terorizing
usually means threatening tonamit a crime of violence or unlawfully causing the
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evacuation of a building or facility. T@ristic thieat is generally described as threatening to
kill another with thepurpose of putting that person in feairaminent ceath andunder
circumstances that would reasonably cause the victim to believe that the @&t w
carried out.
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Chapter 3. Stalking Case Law: State Appellate Court Decisions

When the model antistalking code was released, there were no apprlidtéecisions on
stalking statutes. Since then, several State appetlatéschave decided stalking cases.
Although legal challenges and court interations of antistalking laws vary widely, all
appellate ourts that have addressed the issue of constitutionality have upheld the laws.

Courts in California, Florida, Georgia, Oklahoma, and Virginia have fotated Stalking
statutes to be constitutional, rejecting arguments that the laws are so vague diroaelrly
that they deny defendants their First Amendment right to free speech.

Other courts, although not addressing constitutional issues, have claatfigdrg language.

The Supreme Judicial Court of Massa@tsovertirned a stalking conviction, ruling that the
lower court’s interpetation of the stalking statute wasanect. The Appellat€ourt of

lllinois, based on its interpretations of the legislative intent, clarified the language of the State
stalking statute.

The following sections discuss selected State appellate cases. A complete list of citations for
State appellateourt decisions is provided in Appendix F.

California Statute Upheld

In Peoplev. Heilman? for example, the California Court of Appealaeted a vagueness
challenge and found that thea&'’s stalking statute was constitutionatler the tte
constitution. The case stemmed from the 1992 shoogiathcbf Janice Davis in the building
where she worked. Police charged her ex-boyfriend, Joliméate with first-degree order,
alleging that he had gone to her place of employment, followed her into theoelewet shot
her. According to court records, Davis’ assailant ripped the emergency phone out of the
elevator wall to prevent her fromliiag for help and fled.

Heilman was onvicted of the rarder charge as well as charges of agafed stalking and

violating a restraining order that Davis had obtained against him. In appealing his conviction,
the defendant focused on the wording of the Califotaitute that defines the crime of

stalking: “Any person who willfully, maliciously, and repeatedly follows or harasses another
person and who makes a credible threat with the intent to place the person in reasonable fear
of death obodily injury is guilty of the crime of stalking.” Henan argued that the term
“repeatedly” is vague. When a statute is held invialidzagueness, it either does not inform a
person of the conduct that is proscribed, orettes the danger of arbitrary lanf@rcement.

5. 30 Cal. Rptr. 2d 422 (Cal. Ct. App. 1994).
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The court interpeted the statute gsoscribing two different courses of conducitiiful and
malicious harassment, and the repeated following of a victim. dim leeld that the term
“repeatedly” modifies the wrd “follows,” not the word “harasses,ebause harassment
already implies a series of acts, and to require repeated harassment wouldpowt watim
the intent of the statute. Théoee, a key issue in deciding the case wastemhine whether
Heilman’sactions constituted harassment, repeated following, or both.

Heilman and Davis hadated intermittentifor 3 or 4 years. After the relationship ended,

Heilman called Davis on numaus a@casions. He left amg, profane messages on her

answering machine at home and called her at workmBle often went to Davis’ car while

she was at work and left #atening notes. He also left a beer bottle covered witmaotn

and ketchup on the hood of her car and damaged her car by placing super glue on the gas cap
and door locks. Davis told security officers at her office that she was afraid, and they
distributed reports containing Hean’s picture to building management and security

personnel.

Because Hénan engaged inanduct that constitutedilful and malicious harassment, the
section of the statute thptohibits reated following did not apply to him, thewrt found.

The court continued, however, that even if teeti®nproscribing repated following did

apply to the defendant, the statuti# wtould survive a constitutionadttack. The ourt held

that the word “repatedly” has a common meaning—more than one time—so that it
adequatelyriforms a person of what is prohibited. The court also held that the law does not
create the danger of digminatory enforcementécause perpetrators have to follow their
victims more than once and communicate a credible thréarebeolice can arrest them.

Florida Statute Upheld

A Florida District Court of Appeal held that the Florida stalking law is constitutional under
the U.S. Constitution. Several other apgellourts in the tte have cited this case in
upholding the w&tute.

In Pallasv. State John Pallas was charged with aggt@d stalking after harassing his wife,
Edie Pallas, from whom he was segiad. He pleaded no contest to the charge, reserving the
right to appeal.

The arrest was based on threatening calls titat Pallas allegedly made to his estranged

wife, Edie, while she was staying with her parents, the Raglands, during divorce

proceedings. Thprosecution said that one Sunday during January 1993, the defendant began
calling the Raglands’ residence at 7:00 a.m. He called continbediyghout the day,

forcing Edie’s parents to take the telephone off the hook several times. When he did get

6. 636 So. 2d 591 (Fla. Dist. Ct. App. 1994).
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through, he cursed and datened the Raglands. Tesimy at trial also revealed that during
the marriage, the defendant beat Edie lanotte her jaw.

Pallas argued that the aggravated stalking statuder which he was charged is
unconstitutional because it is vague and ovierbad. Under the Florida law, “Any person

who willfully, maliciously, and repeatedly follows or harasses anotheopeasnd makes a
credible threat with the intent to place that person in reasonable fear of dbatlilyor

injury, cammits theoffense of aggraated stalking. . . .” The definition of “harasses” is “to
engage in a course of conductedited at a specific person that causes substantial emotional
distress. . . .” Pallas argued that the phrase “substantial emotional distress” in the definition of
“harasses” creates an entirely subjective stahda that an unreasonably sensitive victim
could arbitrarily place a defendant in jeaghaof prosecution. Pallas also contended that the
statute is overlyproad in that it encompasses constitutionallyexted &pression in its
prohibitions.

The court found that Pallas harassed anelatemed his estranged wife but did not follow her.
Unlike the California court, the court Pallasheld that the word “regatedly” modifies both
“follows” and “harasses” and held that the defendant’s actions met the requiréonéés
elements of the crime.

The court held that the “substantial emotional distress” languagéesra reasonable person
standard. Only if a reasonable person would be disturbed by the defemdéintiscould the
conduct be considerediminal.

Although some priected &pression may be encompassed, theuse was nobroad enough
to invalidate the statute, thewrt found. The perpetrator’s conduct must bdlfiv;
malicious, and repeated,” indicating that the person must have malevolent ibeathie
speech can be curtailed by the statute. Furthermoreraohéition requires that sgch be
combined with some conduct, and the standard fdepting speech mixed wittonduct is
lower than for prtecting speech alone.

Georgia Statute Upheld

The Supreme Court of Georgia ruledlshnsorv. State’ that the Georgia stalking statute is
constitutional under thet&e constitubn. The defendant was charged with misdemeanor
stalking and burglary. In Georgia, an element of burglary is the intentitmit@ febny, and
court records indiated that the defendant intended tmoot aggraated stalking as an
element of the burglary. After a jury conted the defendant on botbunts, he sought to
overturn the convictions by arguing that the stalkiafpge was vague and ovelyoad.

7. 449 S.E. 2d 94 (Ga. 1994).
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The defendant challenged a section of the stalking statutprtfabits “[cortacting]

another person . . . without the consent of the other persgrarguing that the statutory
language could outlaw much constitutionally protectaatcct, and therefore was overly
broad. The court regted the argument, stating that a person who engagesdonsensual
contact must do so with “theurpose of harassing andimidating the other peos.” The
specification that there be an intent to harass on the part of the defendant and the element
requiring that the victim be in “reasonable fear of deattoalily harm to himself or herself

or to a member of his or her immatk family” saves thaatutefrom criminalizing

protected onduct. It is clear that the defendant must be engaging in conduct that does not
have a legal purpose to fall under the coverage oftéttets, the ourt said.

The defendant also argued that the stalking statute is vague because it does not require an
explicit threat ofoodily injury or ceath, nor does it require that the defendant’s conduct
actually cause substantial emotional distress. Ooet disagreed, holding thaebtause the
statute requires that the victim be “in reasonable fear of dedibddy harm to himself or

herself or to a member of his or her imnagdifamily,” the language is sufficiently clear to
ordinary people to ptect the statutélom a vagueness challenge.

Oklahoma Statute Upheld

The Court of Gminal Appeals of Oklahoma unanimousigheld the Oklahomaagute in
Statev. Saunder$and found thetatute constitutionainder the Foueenth Amendment of
the U.S. Constitution. Saunders, who was charged with stalking in 1993, filed a motion to
dismiss the charges before trial, alleging that thiute was unconstitutionally vague and
overly broad. The trial court granted the defendant’s motion, anddte &pealed.

Under Oklahoma'’s stalking statute, “Any person whitiully, maliciously, and repeatedly

follows or harasses another person in a manner that: (1) would cause a reasonable person or
a member of the immeatie family of that person . . . to feel frightened, intaubéd,

threatened, harassed, or molested;(@hdctually causes the person being followed or

harassed to feel terrorized, frightenedindated, threatened, harassed, or molested . . .

shall be guilty of the crime of stalking.”

The court tated that the basic rule of staimt interpetation requires aourt to indulge the
intent of the legislature in favor of constitutionality whenever possible. It found that the
statute is not vague because it gives fair notice gbtbleibited. The court wrote, “Stalking
statutes must be definedl@®adly as possible to maxze victimprotecton, but narrowly
enough to prevent serious abuse.” The Oklahdatatg’s use of the evds“willfully,
maliciously, and repeatedlyndicate a specific intent element. Statutes that require specific
intent have been found constitutionalluse the defendant mkebw that the conduct is

8. 886 P. 2d 496 (Okla. Crim. App. 1994).
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wrong in order to aate the intent. Theoart also relied upon cases in other jurisdictions,
such agrallasv. StateandPeoplev. Heilman,to support its holding.

The defendant also challenged a part of the statute that gives rise to a rebuttable
presumption that the victim felt terrorized, frightenedmidated, threatened, harassed, or
molested if the victim has asked the defendant to ceasendeat, and the defendant
disregards the warning and continues the course of conduct.

A rebuttable presumption is void if there is no ratiormadreection between the fagisoved

and the presumption, the court said. In this case, the court found that there was a rational
connection between the fagved—the warning by the victim and the defendant’s

continued conduct—and the presumption that the victim was fearful. “Clearly the victim
would not have requested the perpetrator to stop the conduct if the conduct was not causing
a problem . . . . The continuation of such conduct would naturally lead the victim to feel
terrorized, frightened, imhidated, threatened, harassed, or molested,”dbd said.

Therefore, it denied the defendant’s motion to dismiss on this ground.

Virginia Statute Upheld

In Woolfolkv. CommonwealtRthe Court of Appeals of Virginia upheld the constitutionality
of the Virginia statuteinder the tate and U.S. constitutions. The statute has since been
amended to reflect the language of the model code.

Anderson Woolfolk was arrested and charged with stalking after maintaininglanoes
over his estranged wife’s house for 4 consecutive days. Woolfolk told police that he was
monitoring his children’s environment, but a jury cated him of stalking.

The statuteinder which Woolfolk was constied read in part: “Any person who on more
than one occasion engagesamduct with the intent to cause emotional distress to another
person by placing that person in reasonable fear of deathddy injury shall be guilty of a
Class 2 misdemeanor.”

The case stemmed froactivities that began ih987 when Woolfolk and his wife, Jane,
were separated. Anderson Woolfolk allegedly began following his estranged wife and
watching her home. 18991, the couple was divorced after 15 years of marriage.

Court records show that in 1992, when Jane began dating another man, her ex-husband’s
survellanceactivities increased. He frequentlyove up and down the s&t where his ex-

wife lived and parked near the house. Hecahed thdouse for hours at a time, day and

night, and even followed her out of town to a wedding.

9. 47 S.E. 2d 530 (Va. App. 1994).

65



After Jane Woolfolk's tires were deflated in her driveway, Anderson Woolfolk was served
with a “no trespass” warning. He continued to drive past the home and park near there.

One morning, her new boyfriendaeived a telghone call from a man who tatened, “If
you don’t stop seeing her, I'm going to shoot [both of you].” The boyfriend recognized the
voice as that of Anderson Woolfolk.

On appeal, Woolfolk argued that the statytphrase “intent to cause emotional distress” is
unconstitutionally vague and that the statute was oweosd.

The court held that “emotional distress’a common and well-recognized legal term.
Emotional distress is “suffering or mental anguish that arises from baicgcpin reasonable
fear of death obodily injury and is so severe that no reasonable person could éetectp

to endure it.” The court held that thatsite creates a reasonable person stdndat a
subjective standd, so that the proscribed conduct does not depend on the sensitivity of the
victim.

The court regcted the assertion that the statute is ov@dyd, holding that the only
proscribedactions are those that have no legitimaigoose and that are intended to cause
fear in the victim. Therefore, very little, if any, constitutionallytpiried &pression is
encompassed by the statute.

Massachusetts Overturns Conviction

In Massachusetts, the Statgpseeme court overturned a stalking conviction, ruling that the
lower court misintergted the stalking statute. In doing so, thpreme court provided
guidance on the proper integpation of the statute.

The caseCommonwealtlv. Kwiatkowski'® stemmed from an incident in which James
Kwiatkowski visited his estranged wife’s home in violation of a restraining order and
threatened her when she called the police. Kwiatkowski was arrested and eventually
convicted of stalking and of violating a restrainmrgler.

In 1991, Mary Kwiatkowski filed for divorce after 7 years of marriage. James Kwiatkowski
was served with a restraining order that prohibited him from abusing Mary, visiting her
home, or telephoning her. The prohibition on telephone calls was added to the order after
James Kwiatkowski made more than 15@#tening calls in 1 week.

On appeal, Kwiatkowski argued that the statute is invalid because it is unconstitutionally
vague. Under the statute, a person is guilty of stalking if he or shiiftyy maliciously,

10. 637 N.E. 2d 854 (Mass. 1994).
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and repeatedly follows or harasses anotheiopeend makes a tat with the intent to place
that person in imminent fear oédth or serioubodily injury.”

In rendering its decision, the Massaatttss sipreme court weighed thadts of the case

against the meaning of the statytlanguage. One weekend, while the couple’s children

were visiting James Kwiatkowski, he called his estranged wife at 2:45 a.m. and said that one
of the children had a nightmare. When she asked to speak with the child, he said the child
was asleep. He told his estranged wife that he wanted to work things out with her but when
he asked her if there were men at her apartment, she hung up. &talyedhephone rang

again. Mary Kwiatkowski hung up again, and left the telephone off the hook for the rest of
the night.

When Kwiatkowski showed up at his ex-wife’s home with the children about 2 ladersdhe
called the police. Kwiatkowski threatened her and was arrested when the police arrived.

The court agreed with the defendant that théuse was vague becauseribhibited
someone from regatedly harassing, Afbugh the crime of harassment already denotes a
series of acts over time. Under the loweunt interpetaton, repetition of amct is required
to meet the elements of the crime of stalking.

The court held that the intent of the legislature was likelyitoicalize one pttern of
conduct, not several, but that this intent was not sufficiently clear in the waatbie svas
drafted. “The result is that the portion of the stalkiaguge concerning harassingntluct
lacks any reasonably discernible unambiguous egjmin, and the defendant may properly
assert a facial challenge to it.”

The court wrote that from theatk of its opinion, the crime of stalking would benroitted

if a person “willfully and maliciously engages in a knowiragtprn of onduct or series of

acts over a period of time directed at a specific person which seriously alammops ghat

person and would cause a reasonable person to suffer substantial emotional distress, and . . .
also makes a threat with the intent to place that persomiment fear of dath orbodily

Injury.”

Repeatedanduct is not an element of the crime, but the legislature’s intent is included in the

phrases “pttern of ondwt” and “series of acts” because both require more than one incident of
stalking behavior.
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lllinois’ | nterpretation

In Peoplev. Krawiec,™ the AppellateCourt of llinois sought to clarify an Illinois stalking law by
holding that the law allows an act to be considered threatening even if the act does not result
in violence.

After threatening his estranged wife and placingumeter survidlance, Thomas Krawiec was
convicted of stalking and sentenced to 30 monthsrolbation with conditional discharge.

The prosecution alleged that Krawiec had madeatteming telghone calls to his estranged
wife and had taken his 11-year-old son to his wife’s home to show him that she was having
sex with another man. Krawiec videotaped his estranged wife and another man in the
bedroom and pushed her when she tried to stop him. Krawiec also allegedly knocked two
television sets to the floor and told his wife that he was going to play the video for their
daughter. The tape was later admitted into evidence against the defendant.

Under the lllinois statute: “A personmmmits stalking when he or she transmits to another
person a threat with the intent to place that person in reasompgioéhansion of eath,

bodily harm, sexual assault, confinement or restraint, and in furtherance of the threat
knowingly does any one or more of the followangfs on at least two separate occasions: (1)
follows the person, other than within the residence of the defendanta¢2sfihe person
under survilance by remaining present outside his or héost, phce of employment,
vehicle, other place occupied by the persor residence other than the residence of the
defendant.”

On appeal, the defendant questioned the meaning of the phrases “in furtherance eatlie thr
and “places the persamder survlance.”

The court held that asct may be threatening even if the perpetrator did not irfteritie

act to be threatening and the act does not result in violenceotitteheld that a@act is
threatening if the threat is rdorced by further conduct. In this case, the broken television
sets and the fact that the defendant pushed Marilyn Krawiec ufficgest to neet the
element of “in furtherance of the #at.”

The court also clarified the meaning of placing a person underilmge. “It is theact of
remaining in the vicinity of the would-be victim’s house, with the requisite intent to further a
threat that iprohibited,” the court wrote. The court noted that it is irrelevant whether the
victim is at home or is aware that the stalker is watching.

11. 634 N.E. 2d 1173 (Ill. App. Ct. 1994).
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Chapter 4. Using Civil Protective Orders in Stalking Cases

The final report of the model antistalking code contained a chapter on the usteofiypeo

orders in stalking cases. However, since palion of that rport, there have been several
developments in the area of protectireer law, which are outlined in this chapter. A number of
States have expanded the eligyo provisions of theirtaitutes to makerotectiveorders

available to all stalking victims. In addition, a number w@ft& appellateaurts have decided

cases involving the constitutionality of bringingnainal charges basaghon conduct for which

the defendant already has faceharal contempt chargdsr violating a préectiveorder.

One characteristic of stalking is the element of escalaBehavior that initially may be
bothersome and annoying, but legal, estesl to the level of obsessive, dawogs, violent, and
even fatal acts. Stalking victims, thémee, need appromie means tprotect themselves against
potential acts of violence.

Protectiveorders can serve as the first formal intervention in the stalker’'s behavior. The
protectiveorder puts the suspted stalker on notice that this behavior is unwanted and that any
further smilar behavior will be regarded as criminal and will result in more severe intervention
by the criminal justice system. In addit| prdectiveorders provide a means for peoting a

victim by allowing law enforcement officials to take defendants into custochedately if they
violate theorder.

However, two factors may limit the applicability andeeffiveness gprotectiveorders in
stalking cases. Statuty provisiondimiting the cate@ry of individuals eligible to apply for
protectiveorders may prohibit certain stalking victims from obtaininggctiveorders.
Furthermore, recent studies suggest a need to reexamine@nosearthe enforcement of civil
protectionorders.

Eligibility for Civil Pro tective Orders

Most States have statuteslawrizing civil orders of priection in domestic abuse cases. States
should consider reviewing their pectiveorder satutes to determine whethanotectiveorders
would be available to all stalking victims. A list of statyt citations of Stat@rotectiveorder
provisions is provided in Table 10.

All protectiveorder satutes establish some elidjily limits, but the limits vary among

States. Thirteen Stateffer broad eligildity, permitting victims of harassment to obtain
protectiveorders. In 1994, California aented legislation that permits an employer to obtain a
protectiveorder on behalf of an employee. In mokit8s protectiveorders are available to
individuals who have been married; persons who live with, or who once lived with, another
individual; individuals who have a child in common; and persons relateabg bt

marriage. Some States have stricter gliydimi tations. Some Statefar example, require
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Table 10
Citations for Protective Order Provisions

State Citation

Alabama AA. CODE §830-5A-1-7 (Supp. 1993).

Alaska ALASKA STAT. §§18.65.520 (1991), 12.30.025, 25.35.010-.050, 25.35.200 (1991 & Supp. 1993).
Arizona ARIZONA REV. STAT. ANN, §§12-1809, 13-3601 to 3602 (1989 & Supp. 1993)

Arkansas /RK. CODEANN, §8§9-15-101 to 211 (Michie 1993).

California CAL. CODECIV. PROC, §§543-553 (1972 & Supp. 1994), 527.8LEAM . CODE §§6211, 6250 (Supp. 1994).
Colorado ©LO. REV, STAT. §814-4-101-105, 18-1-1001 (1987 & Supp. 1993)

Connecticut ONN. GEN. STAT. 846b-15, 46b-38a to -38d,-38f (1986 & Supp. 1993).

Delaware [FL. CODEANN. tit. 10 §§921-923, 943, 945-952 (1975 & Supp. 1993).

District of Columbia

D.CCODEANN. §§16-1001 to -1006 (1989 & Supp. 1993).

Florida FA. STAT. ch. 741.30 -.31. (Supp. 1993).

Georgia @. CODEANN, §§17-4-20.1, 17-5-7, 19-13-1 to -6, 19-13-20 to -22, 19-13-30 to -31 (1991 & Supp. 1993).

Hawaii HAW. REV. STAT. §§586-1-11 (1988 & Supp. 1993)

Idaho DAHO CODE, Ch. 63, tit. 39-6301-6317 (1993)

llinois 725 ILCS 5/111-8, 5/112A-A31 (Supp. 1994)

Indiana ND. CODEANN, §§34-4-5.1-1 to 1-2, 1-4 to 1-6 (Burns 1986 & Supp. 1994)

lowa IOWA CODE §§236.1-.18 (1993)

Kansas KON, STAT. ANN. §§60-3101-3111 (1993)

Kentucky KY REV. STAT. ANN. §8§403.715-.785 (Baldwin 1993)

Louisiana IA. REV. STAT. ANN. §§46:2131-2142 (West Supp. 1994)

Maine ME. REV. STAT. ANN. tit. 5, §8§4654-4655, 4659 to 4660-A (West 1989 & Supp. 1993) tit. 19, §§761-A to 762, 765-766,
769-770 (West 1981 & Supp. 1993) tit. 22 §4032 (West 1992).

Maryland MP. CODEANN.,FAM . LAW §84-501, -504 to -510, -513, -515 (1991 & Supp. 1993).
MD. ANN, CODE, Article 27 §594B (1992 & Supp. 1993).

Massachusetts MBS ANN. LAWS, ch.209A, §1-10, ch.209C, §15 (Law. Co-op. 1987 & Supp. 1993).

Michigan MCH. COMP. LAWS ANN, §8552.14, 600.2950a (West 1988)

Minnesota MNN. STAT. ANN. §518B.01 (West 1990 & Supp. 1994)

Mississippi MSS CODEANN. §§93-21-1 to 29 (1972 & Supp. 1993)

Missouri MO. ANN, STAT. §8§455.010-.085 (Vernon Supp. 1994)

Montana MPNT. CODEANN, §§40-4-121-125 (1993)

Nebraska ¥B. REV. STAT. §8§42-901-927 (1978)

70




Table 10
Citations for Protective Order Provisions

State

Citation

Nevada

NEV. REV. STAT. ANN. §§33.017-.100, 200.591 (1986 & Supp. 1993)

New Hampshire

N.HREV. STAT. ANN. §173-B:1 to :11-b (Supp. 1993).

New Jersey N.REV. STAT. §§2C:25-17 to -33 (Supp. 1993).
New Mexico N.M.STAT. ANN. §31-1-7 (1984 & Supp. 1993), 40-13-2 (Supp. 1993)
New York N.Y.CRIM, PROC, LAW §530.11-.12 (McKinney, 1984 & Supp. 1994); NDQM, REL, LAW §252 (McKinney, 1986 &

Supp. 1994); N.YFAM . CT. ACT §8153-b to 158, 812-813, 821-828, 846-847 (McKinney, 1983 & Supp. 1994).

North Carolina

N.CGEN. STAT. §§50B-1 to -9 (1989 & Supp. 1993).

North Dakota

N.DCENT. CODE §§14-07.1-.01 t0 .18 (1991 & Supp. 1993)

Ohio (OHIO REV. CODEANN, §83113.31 et seq. (Anderson 1989 & Supp. 1993)

Oklahoma @LA. STAT. ANN. tit. 22 §8§60-60.7 (1992 & Supp. 1994)

Oregon @. REV. STAT §§107.700-.750, §163.735-163.747 (Supp. 1998)L.€GIS SERV., 643 (1993)
Pennsylvania 23/ CONS STAT, ANN, §6101-6117 (1991).

Rhode Island R.IGEN. LAWS §§15-15-1 to -7 (1988 & Supp. 1993).

South Carolina

S.GCODEANN, §§20-4-10 to -130 (Law. Co-op 1976 & Supp. 1993).

South Dakota

S.DCODIFIED LAWS ANN, §8§25-10-1-33 (1992 & Supp. 1994)

Tennessee ENN, CODEANN, 8836-3-601-615 (1991 & Supp. 1993), §§40-7-103 (1993).

Texas EX. FAM . CODEANN. §8§71.01-.19 (1986 & Supp. 1994FXT PENAL CODE §25.08 (1989 & Supp. 1994)
Utah UTAH CODEANN, §8§30-6-1--10 (1989 & Supp. 1994)TAH CODECRIM , PROC, §§77-3-1-12 (1990 & Supp. 1993)
Vermont VT, STAT, ANN, tit. 15, §§1101-1109 (1989 & Supp. 1993).

Virginia VA. CODEANN, §8§16.1-253 to -253.2, -253.4, -279.1 (Michie 1988 & Supp. 1993).

Washington ViSH, REV. CODEANN, §§10.99.020 (1990 & Supp. 1994), 26.50.010-.902 (1990 & Supp. 1993)
West Virginia W.VA. CODE §48-2A-1 to -10 (1992 & Supp. 1993).

Wisconsin WS, STAT. ANN. §8813.12 (West Supp. 1993)

Wyoming WYO. STAT. ANN. §§7-3-507-509, 35-21-101-107 (Supp. 1993)

Virgin Islands V.I.CODEANN, tit. 16, §§90-99b (Supp. 1993).

Puerto Rico P.RLAWSANN, tit. 8, §§601-602, 621-628, 631-641 (Supp. 1990).
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that the applicant live or have lived in the same residence as the person against whom the
protectiveorder is sought.

To provide for early intervention in stalking caseat& bould consider amending thetatutes
to ensure that all stalking victims, regardless of their relationship with the alleged stalker, can
obtain protectiverders. Eligildity provisions are provided in Table 11.

Enforcement of Protective Orders

For protectiveorders to be enforced efttively, all parties, including the victim, the defendant,
the judge, and probation and parole officer must be aware that an orderésiraatf its

specific terms. Statefiguld review their priectiveorder notifcationprocedures to ensure that
adequate instructions are giviem notifying all parties of the existence and specific terms of an
order. For example t&es bould consider implementing procedures to ensure that defendants
receive a opy of a preectiveorder issued against them and an explanation of the possible
consequences of a violation.

In most States, lawndorcement officers can arrest a person without a warrant if they have
probable cause to believe that the person hastemlgprotectiveorder. In many ttes,
violating a protectiverder is a misdemeanor. In many jurisdictions, violation of teptive
order results in civil or aminal charges. In somdéades, ourts can enforce prectiveorders
issued by another jurisdiction.

Seminar participants indicated a need to reexamine gmdwa the enforcement of civil
protectionorders. Victims need to bestier nformed of their rights once they have obtained a
protectionorder and of the process for reporting violationsil&rly, defendants need to be
better hformed about what constitutes a violation of agetiveorder.

Police need to be betterformed about how to respond to violations oftpativeorders. Judges
and prosecutors need atterunderstanding of the sanctions available whetegptiveorders

are violated. Many States now require that judgespaoskcutors have domestic violence
awareness training.

Double Jeopardy Implications of Protective Orders

Although civil prdectionorders can provide early intervention in stalking cases, there are
guestions about whether they wat# thedouble jeopardy clause of the Constitution, which
prohibits trying a defendant twice for the same offense. In June 1996ited Statey.

Dixon,” the U.S. Supreme Court, ruled that law enforcement officials can enfoteetjve
orders through @minal contempproceedings in addition to bringing subsequeimioal charges
based on the same conduct.

12. United Statew. Dixon, 113 S. Ct. 2849 (1993).
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Table 11
Eligibility Provisions for Civil Protective Orders

State Spouse Ex-Spouse Child Minor Parent Childin Related by Related by CGuently or Currently Currently or Currently or Has or had Victim of Current or
common* blood or blood or formerly living living with formerly formerly romantic stalking or former
marriage and marriage with offender offender living with living with relationship harassment sexual
living with offender as a offender as a with offender partner
offender spouse sexual
partner
AL X X X X X
1 2 3
AK X X X X X X X X
5 6
AZ X X X X X' X X X
7
AR X X X X X X
8
CA X X X X X X X

1. Or grandchild.

2. Or grandparent.

3. As a condition of pretrial release.

4. Or woman is pregnant.

5. In the second degree.

6. Must be of the opposite sex.
7. Blood only.

8. In the second degree.

* Irrelevant whether parents have lived together or have been married.
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Table 11
Eligibility Provisions for Civil Protective Orders

State Spouse Ex-Spouse Child Minor Parent Childin Related by Related by CGuently or Currently Currently or Currently or Has or had Victim of Current or
common* blood or blood or formerly living living with formerly formerly romantic stalking or former
marriage and marriage with offender offender living with living with relationship harassment sexual
living with offender as a offender as a with offender partner
offender spouse sexual
partner
9 10 11
Cco X X X X X X X X
CT X X X X X
12
DE X X X X X X
13
DC X X X X X X
FL X X X
GA X X X X X' X

9. Includes stepchidren and foster chidren.

10. Defined as current or former relation.

11. Against any person charged with a crime.

12. Must be of the opposite sex.

13. By blood or legal custody.

14. Includes stepchidren and foster chidren.

15. Includes stepparent and foster parent.

* Irrelevant whether parents have lived together or have been married.
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Table 11
Eligibility Provisions for Civil Protective Orders

State Spouse Ex-Spouse Child Minor Parent Childin Related by Related by CGuently or Currently Currently or Currently or Has or had Victim of Current or
common* blood or blood or formerly living living with formerly formerly romantic stalking or former
marriage and marriage with offender offender living with living with relationship harassment sexual
living with offender as a offender as a with offender partner
offender spouse sexual
partner
HI X X X X X X
ID X X X X X
IL X X X' X X X X X
IN Any person who suffers or is threatened with bodily injury or damage to property may apply for a protective order on behalf of himself/herself or of a household men
IA X X X X X X X X' X
KS X
KY X X X X X X

|

16. Includes stepchildren.

17. Includes stepparents.

18. Who have lived together within the past year.

19. Within the last year.

20. Includes stepchildren.

* Irrelevant whether parents have lived together or have been married.
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Table 11
Eligibility Provisions for Civil Protective Orders

State Spouse Ex-Spouse Child Minor Parent Childin Related by Related by CGuently or Currently Currently or Currently or Has or had Victim of Current or
common* blood or blood or formerly living living with formerly formerly romantic stalking or former
marriage and marriage with offender offender living with living with relationship harassment sexual
living with offender as a offender as a with offender partner
offender spouse sexual
partner
LA X X X21 Xzz Xzs
ME X X X X24 x25 X
MD X X Xze x27 X Xzs ng
MA X X X X2
21. Includes stepchidren and foster chidren.

22.
23.
24.
25.
26.
27.
28.
29.

30.

* Irrelevant whether parents have lived together or have been married.

Includes stepparent who resides or resided with the offender or the victim for at least 90 days within 1 year before the fiing of the petition.

Living as a spouse and there are minor children who also live in the household.

Must be adults.

Holding oneself out as a spouse isea@ssary to constitute living as a spouse.

Includes stepchildren who reside or resided with the offender or the victim for at least 90 days within 1 year before the filing of the petition.

Includes stepparents who reside or resided with the offender or the victim for at least 90 days within 1 year before the fiing of the petition.

Or who has lived with the offender for at least 90 days before the fiing of the petition.

Person who has had a sexual relationship with the offender and resided with the offender for 90 days within 1 year before the fiing of the petition.

The relationship wil be adjged by courts, considering the length of time of the relationship.
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Table 11
Eligibility Provisions for Civil Protective Orders

State Spouse Ex-Spouse Child Minor Parent Childin Related by Related by CGuently or Currently Currently or Currently or Has or had Victim of Current or
common* blood or blood or formerly living living with formerly formerly romantic stalking or former
marriage and marriage with offender offender living with living with relationship harassment sexual
living with offender as a offender as a with offender partner
offender spouse sexual
partner
MI X X X
MN X X X X X X X X
MS X X X X X X
MO X X X X
MT X X X X* X X X X X
NE X X X X X
NV X X X X X X
31. Blood only.
32. Must be of the opposite sex.
33. Includes stepchidren, foster chidren, and adopted children.
34. Includes stepparents, foster parents, and adoptive parents.
35. Blood only.
36. Must be of the opposite sex.

* Irrelevant whether parents have lived together or have been married.
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Table 11

Eligibility Provisions for Civil Protective Orders

State Spouse Ex-Spouse Child Minor Parent Childin Related by Related by CGuently or Currently Currently or Currently or Has or had Victim of Current or
common* blood or blood or formerly living living with formerly formerly romantic stalking or former
marriage and marriage with offender offender living with living with relationship harassment sexual
living with offender as a offender as a with offender partner
offender spouse sexual
partner
NH X X X X X X
NJ X X X
38
NM X X X X X X X*
NY X X X X X X
40
NC X X X X X
ND X X X X X X X X
OH X X X X X X*

37. A guardian ad litem may be appointed to represent the interests of the children of either or both parties.
38. Cohabitation is unnecessary for all categories.

39. Defined as a “continuing personal relationship.”

40. Must be of the opposite sex.

41. In a current dating relationship.

42. Within 1 year.

* Irrelevant whether parents have lived together or have been married.
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Table 11
Eligibility Provisions for Civil Protective Orders

State Spouse Ex-Spouse Child Minor Parent Childin Related by Related by CGuently or Currently Currently or Currently or Has or had Victim of Current or
common* blood or blood or formerly living living with formerly formerly romantic stalking or former
marriage and marriage with offender offender living with living with relationship harassment sexual
living with offender as a offender as a with offender partner
offender spouse sexual
partner
OK X* X X X X X X
45 46
OR X X X X X X X
PA X X X X X X X X
RI X X X X"
SC X X X X X
SD X X X X
TN X X X X*

43. All categories include elderly and handicapped persons.

44. Includes present spouses of ex-spouses.

45. Adult persons.

46. Within 2 years immediately preceding tfiiegf of the petition.

47. A minor who is not related to the adult offender and with whom the offender is living or has lived in the past 3 years.

48. Includes current pregnancies.

49. As a spouse.

* Irrelevant whether parents have lived together or have been married.
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Table 11
Eligibility Provisions for Civil Protective Orders

State Spouse Ex-Spouse Child Minor Parent Childin Related by Related by CGuently or Currently Currently or Currently or Has or had Victim of Current or
common* blood or blood or formerly living living with formerly formerly romantic stalking or former
marriage and marriage with offender offender living with living with relationship harassment sexual
living with offender as a offender as a with offender partner
offender spouse sexual
partner
TX X X X X X X X X
uT X X X X X X
53
VT X X X X
VA X X X
54
WA X X X X X X
55 56
WV X X X X X X X X

50. Includes foster children.

51. Includes foster parents.

52. As a condition of pretrial release.

53. Must be of the opposite sex.

54. Adult persons.

55. Includes stepchildren.

56. Includes stepchild.

* Irrelevant whether parents have lived together or have been married.
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Table 11
Eligibility Provisions for Civil Protective Orders

State Spouse Ex-Spouse Child Minor Parent Childin Related by Related by CGuently or Currently Currently or Currently or Has or had Victim of Current or
common* blood or blood or formerly living living with formerly formerly romantic stalking or former
marriage and marriage with offender offender living with living with relationship harassment sexual
living with offender as a offender as a with offender partner
offender spouse sexual
partner
57
Wi X X X X X X
58
WY X X X X X X
57. Blood only.

58. Adult children only.

* Irrelevant whether parents have lived together or have been married.
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A lower court had cited a 1990 U.S. Supreme Court deciSicagy v. Corbin,*® in which

the court ruled that a subsequent prosecution is barred under the double jeopardy provision
if, in 22order to establish an essential element of the crime, the government had to prove
conduct that constituted an offense for which the defendant already had been prosecuted.

Justice Antonin Scalia, writing for the majoritynaxon, overruled theéGrady decision. Three
justices dissented from the portion of the opinion overrdirady.

The Court reestablished the “same-elements” test used pfevatly to determine whether a
subsequent prosecution \atéd theprohibition against double jeopardy. The test requires a court
to analyze whether eadffense contains an element not present in the other. If the charged
offenses have some different elements, the offenses are not barred from prosecution by double
jeopardy. If all elements of the crime already have beeatkdin the firsproceeding, the

double jeopardy clause applies and the second prosecution is barred.

By violating a protectiverder, a defendant also may bereoitting an act which, if
combined with other conduct, constitutes stalking. A critical element of any stalking
conviction is evidence that the defendanteapdly engaged in the stalking beloavi
Therefore, in order to obtain a stalking conviction, ttegeSwould have tprove the element
of repeated behami.

However, to find a defendant in criminal conterfgatviolating a proectiveorder, the gte
must prove that the defendant knew about th&eptiveorder and engaged in the prohibited
behavior on one occasi. Since the elements needed to preaehoffense differ, it appears
that, under the majority decisionxon, the State would not be barreedm prosecuting

the defendant for stalking, even if he or she has been founithinarcontempt.
Policymakers, legislators, and law enforcement officials should be aware that the law in this
area is somewhat unsettled, as evidenced by the reversal@afatigtest, which was
established only in 1990. At least 1tht® sipreme courts have adopted igon “same-
elements” test! Since tlixon decision, at least oné&$e sipreme court has &sjted the
“same-elements” test, ruling that the State constittgidouble jeopardy provision provides
greatemprotection than does tipgovision in the U.S. Constitution. The reestablished
standard has been the basis of much litigation in Stateés; and manyt&tes have cases
pending in the intermediate appellatuds.

13. Gradyv. Corbin, 495 U.S. 508 (1990).

14. Peoplev. Allen, 868 P.2d 379 (Colo. 1994yeoplev. Correa, 623 N.E.2d 268 (Ill. 1993Buiev. State633 N.E.2d 250
(Ind. 1994);Eldred v. Commonwealth1994 WL 587834 (Ky., Oct. 27, 1994tatev. Fairfield, 644 A.2d 1052 (Me.
1994); Statev. Burns,877 S.W. 2d 111 (Mo. 1994$tatev. Barker, 858 P.2d 360 (Mont. 1993peoplev. Latham,609
N.Y.S. 2d 141 (N.Y. 1994 Gtatev. Mertz, 514 N.W.2d 662 (N.D. 19948tatev. Stephensor878 S.W. 2d 530 (Tenn.
1994); Statev. Kurzawa,509 N.W. 2d 712 (Wisc. 1994).

15. Hawaii v. Lessary,865 P.2d 150 (Haw. 1994).
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Two Florida courts haveeachedpposite decisions in considering whether a subsequent
prosecution for aggrated stalking after aonviction for ciminal contempt based on
violation of a protective@rder would vichte thedouble jeopardy clause.

In Statev. Johnson'? Robert Johnson was charged witlmimal contempfor violating an
injunction against domestic violence when he broke into the house of Andrea Green.
Simultaneously, the State charged him with “aggravated stalking by violating a prior mjuhcti
In Florida, an element of aggravated stalking is violation of an injunction against violence.
Johnson pleaded no contest to theirral contempt charge and moved to have the agteav
stalking charge dismissed.

The State appellateoart dismissed the aggrated stalking charge, holding that amding to the

test articulated iixon, prosecuting Johnson for agged®d stalking based on violating an
injunction was forbidden under the double jeopardy claesaurse each element of the
aggravated stalking charge was subsumed in the violation of the injunction chargeuithe c
wrote, “There is no conceivable way in which [Johnson] could havenitted aggravated

stalking against the victim without also violating the terms of the injunction, a crime for which he
had already been comted.”

A separate appellat@uort in Statev. Miranda'’ came to the opposite conclusion. Humberto
Miranda was charged with criminal contenipt violating a domestic violence injunction and
aggravated stalking. Miranda pleaded guilty to theioal contempt charge and moved to
dismiss the aggravated stalking charge on thargls that it vi@dted thedouble jeopardy clause.
The court found that the defendant was charged with aagggrdstalkindor conduct he engaged
in after the conduct for which the violation of the injunction was based.

The court, using the test artiated inDixon, examined the elements of the criminal contempt
charge and the aggravated stalking statute. ®h& aoted thabDixon required that in order to
prosecute for both offensesmachoffense must contain at least one element that the other does
not. Both the aggravated stalking statute and the contempt charge required that fre&tate
that an injunction for prtection had been issued.

In continuing its analysis, the court found that in order to prove agigrd\stalking, the
prosecution had to prove that the defendant “knowinghifully, maliciously, and

repeatedly follow[ed] or harass[ed] another person” and “elfdjigea course of conduct
directed at a specific person that cddpsubstantial emotional distress.” These
requirements, however, were not elements of the charge of violating the conditions of the
injunction.

16. Statev. Johnson644 So. 2d 1028 (Fla. Dist. Ct. App. 1994).

17. Statev. Miranda, 644 So. 2d 342 (Fla. Dist. Ct. App. 1994).
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The court also found that the contempt charge included an element that was not part of the
aggravated stalking charge—that the defendant had entered lboubitize victim's phce of
employment. Because eagfiense contained at least one element that the other did not,
prosecution for both offenses was constitutionally permissible.

Protectiveorders and domestic violence were the focus of miate &qgislative activity in the
past year. For example, the provisions listed below were approved during thetdt@94 S
legislative sessions.

n Arizona: The address of a person seeking a court order tefgpionfrom harassment or
domestic violence may not be listed on the petition and cannot be disclosed to anyone
except by court order, unless it was the common residence of the plaintiff and defendant
during the past 5 years. A peationorder expires if it is not served within 1 year from
the date it is signed. (Ariz. Rev. StanA §12-1809 (1994 and Supp. 1994)).

u California:

O

A person subject to protectiveorder is prohibited from owning or possessing a
firearm. (Cal. Fam. Code 86389 (West Supp. 1995)).

Each ounty is required to increase enforcement procedures ftegineeorders
among jurisdictions. (Cal. Fam. Code 86385 (West 1994)).

A mandatory minimum sentence is imposed for second and subsequent convictions of
spousal httery within 7 years. (Cal. Perabde §273.6 (West 1988 and Supp.
1995)).

An employer is authorized to obtain a temporary restraining order on behalf of an
employee. (Cal. Civ. Proc. Code 8527.8 (West Supp. 1995)).

A prosecutor may recharge a misdemeanor crime based on domestic violence
within 6 months if the reason the case was originally dismissed was because the
complaining witness refused to testify after being served with a subpoena. (Cal.
Penal Code 81387 (1982 and Supp. 1995)).

A person convted of battery may be required to pay u@$5¢000 to a attered
women’s shelter, and a court may order the individual to paateim a batterer’s
program as a condition of probation. (Cal. Penal Code 8243 (1988 and Supp.
1995)).

n Colorado: The definition of domestic violence includes the invasion or threat of
invasion of home or property. (Colo. RevatS Ann. 818-6-800.3 (West 1990 and
Supp. 1995)).
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Hawaii: A person subpct to aprotectiveorder may not possess a firearm or ammunition.
(Haw. Rev. Stat§134-7 (1988 and Supp. 1995)).

Indiana: The prtectiveorder laws were amended to require increased enforcement
among jurisdictions and to allow protectiwalers to remain in efttfor 1 year. (Ind.
Code Ann. §885-2-9-6, 31-1-11.5-7, 31-11-5-8.2, 34-4-5.1-2 (West Supp. 1995)).

Louisiana: The duration of protectieeders is increased from 3 months to 6 months. (La.
Rev. Stat. An. 846:2136 (West Supp. 1995)).

New Hampshire:

O Previous reconciliation can no longer be grounds for denial oftagiieorder.
(1994 N.H. Laws 259) (to be codified at N.H. RetatSAnn. 8173-B:4).

O A minor can seek relief from domestic violence without beiogopmpanied by a
parent or guardian. The court is authorized to require counseling for the abuser.
(1994 N.H. Laws 259) (to be codified at N.H. RetatSAnn. §173-B:3).

Rhode Island: The definition of domestic assault now includes persons who are in a
substantive dating or engagement relationship. (R.l. Gen. Laws 88-8.1-1 (1985 & Supp.
1994)).

South Dakota: Law enforcement officers and prosecutors are requatdnd training

on domestic abuse, and law enforcement agencies are required to develop policies
pertaining to domestic abuse. (S.D. Codified Laws Ann. 8823-3-39.4, -39.7, -42.1 (Supp.
1994)).

West Virginia: Several laws relating to domestic violence are amended. (W. Va. Code
8848-2A-6, -10, -14, 61-2-28 (1994)).

Wisconsin: The laws relating to restraining orders are amended. @afisASh. 8846.95,
813.12, 968.075 (West Supp. 1995)).
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Sources for Further Information

For more information about this document on implementing antistalking codes or other
documents on stalking, contact the following:

BJA Contact

Jennifer Knobe

Program Manager

Adjudication Branch

Discretionary Grants Program Division
633 Indiana Avenue NW.
Washington, DC 20531
202-616-3212

NCJA Contact

Lisa Doyle Moran

Assistant Diector for Legal Affairs
444 North Capitol Seet NW.
Suite 608

Washington, DC 20001
202-347-4900

Bureau of JusticeAssistance Clearinghouse
Box 6000

Rockville, MD 20849-6000

800-688-4252
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Model Antistalking Code for the States

The model antistalking code development @cbhas sought tormulate a constitutional and
enforceable legal framewvk for addressing the problem of stalking.

The model code encourages legislators to make stalking a felony offense; to establish penalties
for stalking that reéict and are commensurate with the seriousness of the crime; @nodtite

criminal justiceofficials with the authority and legal tools to arrest, prosecute, and sentence
stalkers.

The Model Antistalking Code for the States
Section 1. Fopurposes of this code:

(a) “Course of condit” means repeatedly maintaining a visuapbysical proxmity to a
person or repeatedlypnoveying verbal or wtien threats or threats implied bgruct or
a combination thereof directed at or toward a person;

(b) “Repeatedly” means on two or more occasions;

(c) “Immediate fanily” means a gouse, parent, child, sibling, or “any other person who
regularly resides in the household or who, within the prior 6 months, regularly resided in
the household.”

Section 2. Any person is guilty of stalking who:

(a) purposefully engages in a course of conduettid at a specific person that would
cause a reasonable person to fear bodily injury to himself or herself or a member of his or
her immedate fanily or to fear the dath of himself or herself or a member of his or her
immedate fanily; and

(b) has knowledge or should have knowledge that the specific peitkba placed in
reasonable fear of bodily injury to himself or herself or a member of his or her
immedate family or will be placed in reasonable fear of the death of himself or herself
or a member of his or her immadtk fanily; and

(c) whose actsiduce fear in the specific person of bodily injury to himself or herself

or a member of his or her immedtk family or induce fear in the specific person of
the death of himself or herself or a member of his omheredate fanily.
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Analysis and Comnentary on Code Language
Prohibited Acts

Unlike many State stalking statutes, the model code does not list specific types of actions that
could be construed as stalking. Examples of specific acts freqpeosiyribed in existing
stalking statutes include followingpnconsensual commuaition, harassing, and trespassing.

Some courts have ruled that iftatsite includes a specific list, the list is exclusive. The model
code, therefore, does not list specifically proscribeid because ingenuity on the part of an
alleged stalker should not permit the stalker to skirt the lawedds the model code prohibits
defendants from engaging in “a course of carttithat would cause a reasonable person fear.

Credible Threat

In contrast to many State stalking statutes, the model code does not piseatee“credible

threat.” Stalking defendants often do not threaten their victims verbally or in writing but instead
engage in conduct which, taken in context, would cause a reasonable person to fear. The model
code is intended to apply to such “threats implieddrydaict.” Therefore the “credible dwmt”
language, which might be construed as requiring an actual verbal or written threat, was not used
in the model code.

“Immediate Family”

A stalking defendant may, in addition to threatening the primary victim, threaten to harm
members of the primary victim’s family. Under the provisions of the model code, sudaatthr
harm an immeadite family member could be used as evidence of stalking iptbgecution for
stalking of the primary victim.

The model code uses a definition of “immegei family” similar to one cirrently pending in the
California legislature. This definition is broader than the traditional nuclealyfaancompassing
“any other person who regularly resides in the household or who within the prior six months
regularly resided in the household.”

States that are considerifgther expanding the definition offimedate family” should be
aware that broadening it too much may lead to challenges thaathtess overlyroad.

Classification as a Felony
States Bould consider @ating a stalking fehy to address serious, persistent, and

obsessive behavior that causes a victim to fear bodily injurgathd The felonytatute could
be used to handle the most egregious cases of stalking behavior. Less egregious cases could be
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handled under existing harassment amitation satutes. As an alternative, States may wish to
consider adopting both misdemeanor and felony stalkatgtes.

Since stalking defendants’ behavior often is characterized by a series of increasingly serious
acts, Stateswuld consider establishing a continuum of charges that could be used by law
enforcement officials to intervene at various stages. Initially, defendants may engage in
behavior that causes a victim emotional distress but does not cause the victim to fear bodily
injury or ceath. For example, a defendant may make frequent but ratening telehone

calls. Existing harassment or intimidatidatsites could be used tddress this type of

behavior. Sates also may want to consider enacting aggravated harassmeimidatign

statutes that could be used in situations in which a defendant persistently engagegiimga
behavior. The eactment of a felny stalking &tute would allow law mforcement officials to
intervene in situations that may pose an imminent and serious danger to a potential victim.
Classification as a fehy would assist in the development of the public’s understanding of
stalking as a specific crinfe, as well as permit the imposition of penalties that would punish
approprately the defendant armmtovide praectionfor the victim.

Of utmost importance is a State’s decision to require thenal justice system and egkd
disciplines to take stalking incidents serioufsly. The decision about how to classify stalking and
how to establish a continuum of charges is of less importance.

“Conduct Directed at a Specific Person”

Under the model code’s language, the stalking conduct mustdmedirat a “specific pevs.”
Threatening behavior not aimed at a specific individual would npub&hable under daagute
similar to the model code. For exampléeanager who regularly drives at high spdedugh a
neighborhood, scaring the residents, could not be charged under a stalkiteglzasedpon the
model code.

Fear of Sexual Assault

It is likely that victims who fear that a defendant may sexually assault them are also likely
to fear that the defendant would physically injure them if they resisted. Furthermore,
because the humammunodeficiency virus (HIV), which causes acquimadhunodeficiency
syndrome (AIDS), could be coafrted hrough a sexual assault, a victim is more likely to

1. This idea is further explained inGeorgetown Law Journaomment: “Aside from statutorily defined components of

stalking, a generally recognized notion of 'stalking’ is evolving. Not only do anti-stalking statutes indicate recognition of
stalking, public and judicial perceptions indicate that stalking is a discretely identifiable behavior. Although this public
perception of stalking does not obviate the need for concise definitions in anti-stalking statutes, it does provide guidance as to
the types of activity society is trying to limit through these statutes.” Silvija A. Strikis, Btiipping StalkingGeo L.J.

81(2771). 1993.

2. Ibid.
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fear bodily injury or @ath, as well as psychological injury. NevertheletgeS may wish to
consider expanding the language of felony stalkiatuges to include behavior that would

cause a reasonable person to fear sexual assault in addition to behavior that would cause a
reasonable person to fear bodily injury eath.

Intent Element

Under the provisions of the model antistalking code, a defendant must engage purposefully in
activity that would cause a reasonable person to fear and haveutnt bave knowledge that the
person toward whom the conduct isedited vill be placed in fear. In otheravds, if a defendant
consciously engages in conduct that he knows or should know would cause fear in the person at
whom the conduct is dicted, the intent element of the model code is satisfied.

Suspected stalkers oftenffer under a delusion that their victirastually are in love with them

or that, if properly pursued, the victimdhiegin to love them. Thefere, a stalking defendant
may not intend to cause fear but instead may intend to establish a relationship with the victim.
Nevertheless, the suspected stalker’s actions cause fear in the victim.

As long as stalking defendants know or should know that életibns cause fear, they can be
prosecuted for stalking. Rextionorders can serve as notice to alleged stalkers that their
behavior is unwanted and that it is causing the victim to fear.

Fear Element

Since stalking statutesigtinalize behavior that might otherwise be legdbm ©nduct lecause

the behavior induces fear, the level of fear induced in a stalking victim is a crucial element of the
stalking offense. The model code, whicéaits stalking as a faty, requires a high level of

fear—fear of bodily injury or éath. Acts that induce annoyance or emotional distress would be
punishable undetatutes such as harassment or trespassing, which do not rise tonlyddeél

and carry less severe penalties.

In some instances, a defendant may be aware through a past relationship with the victim of

an unusual phobia of the victim’s and use this knowledge to cause fear in the victim. In order for
such a defendant to be charged under provisiangsto those in the model code, the victim
actually must feabodily injury or ceath as a result of the defendant’s behavior andyanust
determine that the victim’s fear was reasonaipléer the circumstances.
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Principal Recommendations of the Final Report of the Project To
Develop an Antistalking Model Code

A Model Antistalking Code for the States

Because stalking often is characterized by a series of increasingly serious acts, States
should consider establishing a continuum of charges that law enforcement agencies can
use to intervene at various stages in a stalking case.

States Bould consider @ating a fedny charge of stalking to address serious, persistent,
and obsessive behavior that causes a victim to fear bodily injusatin.d

Sentencing Convicted Stalkers

States Bould consider establishing a sentencing policy for stalking that makes
incarceration an option for all stalking convictions.

If a State decides not to treat stalking as anfglit should consider incorporating
aggravating factors into its sentencing policy for stalking so that a particular incident can
be elevatedrom a misdemeanor to a felony if an aggravatawdr(s) is present.

States Bould consider the same penalty enhancements for stalking convictions that they
generally apply to aggravating circumstances such as violation of a protrdirea

minor victim, or use of a weapon duringemission of the crime. Statelsauld consider

making severe enhancements available in instances in which the defendant has committed
a previous felony or stalking offense. In such instandese$hould consider requiring
mandatory prison sentences.

As an alternative to penalty enhancements, States may wish to establish a separate crime
cate@ry—for example, aggrated stalking—to deal withooivicted stalkers who have
committed previous felonies or stalkioffenses.

States’ stalking sentencing polici¢®sld incorpoate release options andralitions that
increase in restrictiveness commensurate with the risk the stalker poses to the victim. At a
minimum, Statest®ould consider no-caactorders as a condition of release for cotel
stalkers who are about to bepéd orprobation or parole.t&tes also may want to

consider monitoring coneied stalkers released probation or parole throughesitronic
monitoring or house arrest.

States may wish to consider requiriranuicted stalkers, as part of their sentences, to

pay restitution to their victims. Alternatively, States may wish to consider permitting
victims to recover damages from corted stalkersiirough civil causes @ ction.
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n States Bould consider requiring evaluation and offering counseling as part of any
sentence imposed on a carted stalker. States alsoaaild consider requiring counseling
as a condition of release for coctad stalkers placed gmobation or parole.

Pretrial Release: Superising Accused Stalkers

L States Bould consider developing apprage pretrial releaseoaditions foraccused
stalkers. At a minimum, they should consider making it a condition of release that the
accused refraifrom delibeately contacting the victimral, if approprte, members of
the victim’'s immedate family.

n States Bould consider including provisions in pretrial release or bail laws that require
authorities to make reasonable efforts to provide victims with copies of relevant pretrial
release orders, together with information about how and to whom they report alleged
violations, and the sanctions for violations.

Strategies for Implementing Stalking Statutes and Protocols

L States kould consider developing a multidisciplinary approach emphasizing early
intervention in suspected stalking. Thigpeoach should involve the law enforcement
community, the judicial system, correctional and social services agencies, victims’
services, advocacy@ups, and community organizations in the eloteristics and
behavior of stalkers.

L Criminal justiceofficials should eceive training in the characteristics and behaviors of
stalkers. In cases in which two or more criminal justice disciplines have shared,
compatible training needs, Statéssld consider developing interdisciplinary training
resources.

L Police officials shouldeceive training ifour principal areas: stalking law provisions and
evidentiary requirements; identifying and monitoring stalking incidents; assessing the
potential danger posed by a suspected stalker; and assisting stalking victims. Training for
police officials should be incorpated into police recruit and roll call and in-service
specialized training curricula.

L States Bould consider reviewing their gextiveorder satutes to determine whether,
under present conditions, peativeorders would be available to all stalking victims.

L States may wish to considedapting legislation and complementary procedures that
allow protectiveorders to be issued on an emergency basis after court hours.
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Judges should consider incorporating recommendations for substance abuse
monitoring and treatment and mental heatibreseling into restraining orders, when
the existence of these conditions can be documented.

States Bould consider reviewing the notéitionprocedures in their ptectiveorder
statutes to ensure that thenovide adeqgate notification to all parties thatpaotective
order has been issued and notify them of the terms of the order.

States Bould consider eacting legislation that would allow thewarts to enforce
protectiveorders issued by another jurisdiction.

Law enforcement agency administrators should establish formal department policies and
procedures for handling stalking cases.

States Bould consider eacting legislation and establishipgpcedures that encourage
judges to use defendants’ criminal bistrecord information when making decisions
about pretrial release conditions, sentencing, and issuibecpik@ orders in stalking
cases. Similarly, t8tes kould consider developing procedures to ensure that judicial
authorities making decisions about pretrial release and citégonorders in stalking
cases, have timely accessnformation about civil priectionorders applied for, or
issued in, any court in thec®e.

States Bould examine their privacy and freedom of informati@tiges to determine
whether amendments are needed to prevent information contained in public records from
being used foillegal purposes.

States Bould review theirtatubry and regulatory victim notgationprovisions, as well
as the protocols of their victims’ agencies, &étadmine whether they are adequate to
meet the unique needs of stalking victims.

A National Research Agenda on Stalking

Research should be undertaken on stalkers’ behavioral histories to respond to the
following questions:

O What information is available about stalkers and their behavioral histories?

O Is stalking a new behavior? Have allegations of stalking behavior increased during
the past 3 years? How prevalent was stalking 20 years ago?

O Do stalkers as a group exhibit any common abtaristics or patterns of
behavior?
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O

How many stalkers have records of prior felony arrests and convictionatedrel
to the stalking incident?

What behaviors do stalkers exhibit immegely bdore canmitting a violent
act?

Are there any mental disorders asat&d with stalking behavior?

Research should be undertaken on handling stalking cases to answer the following

guestions:

m How many persons are arrested each j@astalking?

m How many of these arrests for stalking were made under stalkinuges? What
charges were filed in stalking cases in which arrests were made under nonstalking
statutes?

m How many individuals arrested for stalking were cotedl?

m How many individuals arrested for stalking were cotedunder stalking
statutes?

m How many individuals were corotedfor stalking-like behavior under
nonstalking gatutes?

m What sentences did stalkers receive in cases adjudigatied stalkingtatutes?

m What sentences did stalkers receive in cases adjudigatied nonstalking
statutes?

O How many stalkers are under the jurisdiction of a civil anicral court?

O Is information on stalkers and their behaviors being used to guide law

enforcement and otherigtnal justiceofficials in handling stalking cases?

Research should be undertaken ortgutiveorders to answer the following questions:

O

How well do defendants understand the terms of civilgmtionorders issued
against them?

How well do individuals who obtain civil protectianders understand their rights
and the process by which violations should be reported?
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m How well do law enforcement officials and judges understand the enforcement
process for civil prectionorders?

Research should be undertaken on howepeiorporations are handling alleged
incidents in which an employee is a victim of stalking or an employee is using corporate
resources to engage in stalking behavior.

Regional seminars should be coothd to help the @ninal justice community explore
legislative and programmatic approaches to addressing the problem of stalking.
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Developing and Implementing Antistalking Codes
Eastern Region Seminar

hosted by the

National Criminal Justice Association
and

U.S. Department of Justice, Bureau of JusticAssistance
in cooperation with the

Florida Department of Law Enforcement

March 31 and April 1, 1994
Wyndham Harbour Island Hotel
725 South Harbour Island Boulevard

Tampa, Florida

Agenda

A principal feature of the 2-day regional seminall e an examination of three hypothetical
stalking cases, based on common elements of actual stalking cases, as the basis for
demonstrating the possible practical implications for policymakers, legislaodsgcriminal

justice officials of the model antistalking code provisions. The hypothetical cases will serve as
vehicles for examining the experiences of the States with existing stalking statltesrent
policiesand practices forhandling stéking cases. Finally, the hypothetical cases will provide

the means and opportiiy to explore possible options fbandling the compx and unique

legal, social, and mental health issues raised bikistg cases.

Thursday, March 31
Convenel p.m.
Welcome and Opening Remarks
Description of the stalking problem; history of efforts to address the problem
Charles A. Lauer, Special Assistant to the Assistantdtiey General
U.S. Department of Justice, Office of Justice Programs and

Project Directoffor the regional seminars project

Gwen A. Holden, Executive Vice President
National Criminal JusticAssociation
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Overview of the Model Antistalkin@ode for the States

Review of the methodology and collaborative process used to develop the model code
and explanation of the arguments for and against various options that were considered in
formulating code provisions

. Principles that guided statuy construction.

. Uses and limations of the model antistalking code.

. Model antistalking code provisions andateld commentary.
Mr. Lauer

Profile of Antistalking Statutes of Eastern Region States

Lisa Doyle Moran, Assistant Diector for Legal Affairs
National Criminal JusticAssociation

Reces$ p.m.
Frid ay, April 1
Reconven&® a.m.

Introduction of Stalking Case Studies

. Explanation of interactivprocess to be used by panelists in discussing case
studies with seminar participants.

. Overview of hypothetical stalking cases.

. Overview of critical issues identified by the model antistalking codegi'sj

resource group, including implementing stalking andteal legislation; the use of
protectiveorders in stalking cases; and dealing with alleged and ceavstalkers
in light of limited financial and #atment resurces.

Ms. Holden

Practical Exercise: Three Hypothetical Stalking Cases

Facilitator
Ms. Holden
Panelists

Joseph A. ClapsFirst Assistant Atirney General
lllinois Office of the Attorney General
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Robert Fein, Consulting Psychologist
U.S. Department of the Treasury, U.S. Secret Service and
Visiting Fellow, U.S. Department of Justice, National Institute of Justice

John F. Gorczyk, Commissioner
Corrections Department
Vermont Human Services Agency

Lt. John Lane
Los Angeles (Calif.) Police Department

Laura Scott, Victims AdvocateCoordinator
Pinellas County (Fla.) Sheriff's Office

The Honorable Susan Sweetser
Vermont State Senator

Adjourn 3 p.m.
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Developing and Implementing Antistalking Codes
Western Region Seminar

hosted by the

National Criminal Justice Association
and

U.S. Department of Justice, Bureau of JusticAssistance
in cooperation with the

Criminal Justice Services Division of the
Oregon Administrative Services Department

May 12-13, 1994
The Governor Hotel
Southwest 10th at Alder
Portland, Oregon

Agenda

A principal feature of the 2-day regional seminall ive an examination of three case studies,
using hypothetical stalking fact patterns, as the basis for demonstrating the possible practical
implications for policymakers, legislatorand criminal jusice officials of the model

antistalking code provisions. The case studies will serve as vehicles for examining the
experiences of the States with existing stalking statumgé€urrent ptciesand practices for
handling stéing cases. Finally, the case studies will provide the maadpportuity to

explore possible options for handling the céem@nd unique legal, social, and mental health
issues raised by stalking cases.

Thursday, May 12
Convenel p.m.
Welcome and Opening Remarks
Description of the stalking problem; history of efforts to address the problem

Gwen A. Holden, Executive Vice President
National Criminal JusticAssociation

Overview of the Model Antistalkin@ode for the States
Review of the methodology and collaborative process used to develop the model code
and explanation of the arguments for and against various options that were considered in

formulating code provisions
. Principles that guided statuy construction.
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. Uses and limations of the model antistalking code.
. Model antistalking code provisions andateld commentary.

Ms. Holden

Lisa Doyle Moran, Assistant Diector for Legal Affairs
National Criminal JusticAssociation

Stalker Profiles

Robert Fein, Consulting Psychologist

U.S. Department of the Treasury, U.S. Secret Service and

Visiting Fellow, U.S. Department of Justice, National Institute of Justice
Profile of Antistalking Statutes of Western Region States

Ms. Doyle Moran

Discussion of Rcent Constitutional Challenges to the Oregon Antistalking Statute

The Honorable Ron Cease
Oregon State Senator

Reces$ p.m.
Friday, May 13
Reconven&® a.m.

Introduction of Stalking Case Studies

. Explanation of interactivprocess to be used by presenters in discussing case
studies with seminar participants.

. Overview of stalking case studies.

. Overview of critical issues identified by the model antistalking codegt'sj

resource group, including implementing stalking andtesl legislation; using
protectiveorders in stalking cases; and dealing with alleged and cealvstalkers
in light of limited financial and #atment resurces.

Ms. Holden

130



Practical Exercise: Three Stalking Case Studies
Facilitators

Ms. Holden

Joseph M. Claps First Assistant Atrney General
Office of the lllinois Attorney General

Panelists
Mr. Claps
Mr. Fein

John Stein,Deputy Director
National Organization for Victimssistance

Adjourn 3 p.m.
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Developing and Implementing Antistalking Codes
Central Region Seminar

hosted by the

National Criminal Justice Association
and

U.S. Department of Justice, Bureau of JusticAssistance
in cooperation with the

lllinois Criminal Justice Information Authority,
the lllinois Attorney General’s Office, and
the Chicago Pdice Department

October 27-28, 1994
The Westin Hotel/O'Hare
6100 River Road
Rosemont, lllinois

Agenda
A principal feature of the 2-day regional seminall e an examination of three hypothetical
cases, based on common elements of actual stalking cases, as the basis for demonstrating the
possible practical implications for policymakers, legislat@arsg criminal jusice officials of
the model antistalking code provisions. The hypothetical cases will serve as vehicles for
examining the experiences of the States with existing stalking statdtesrrent pticies and
practices forhandling stéking cases. Finally, the hypothetical cases will provide the means

and opportuity to explore possible options foandling the compxand unique legal, social,
and mental health issues raised byllstay cases.

Thursday, October 27

Convenel p.m.
Welcome and Opening Remarks
Description of the stalking problem; history of efforts to address the problem

Gwen A. Holden,Executive Vice President
National Criminal JusticAssociation
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Overview of the Model Antistalkin@ode for the States

Review of the methodology and collaborative process used to develop the model code
and explanation of the arguments for and against various options that were considered in
formulating code provisions

. Principles that guided statuy construction.

. Uses and limations of the model antistalking code.

. Model antistalking code provisions andateld commentary.
Ms. Holden

Lisa Doyle Moran, Assistant Diector for Legal Affairs
National Criminal JusticAssociation

Stalkers: What Do We Know?

Robert Fein, Consulting Psychologist

U.S. Department of the Treasury, U.S. Secret Service

Visiting Fellow, U.S. Department of Justice, National Institute of Justice
Profile of Antistalking Statutes of Central Region States

Ms. Doyle Moran
Reces$ p.m.

Friday, October 28

Reconven® a.m.

Introduction of Stalking Case Studies

. Explanation of interactivprocess to be used by presenters in discussing case
studies with seminar participants.
. Overview of hypothetical stalking cases.

Practical Exercise: Three Hypothetical Stalking Cases
Facilitators
Ms. Holden

Joseph M. Claps First Assistant Atrney General
Office of the lllinois Attorney General
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Panelists

David Beatty, Director of Public Affairs
National Victim Center

Mr. Fein

Leslie Landis, Executive Director
Life Span

Michael Ward, Assistant U.S. Atirney
Minneapolis, Minn.

Adjourn 3 p.m.
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Hypothetical Case No. 1

The branch manager/victim and the teller/stalker, both males, are coworkers in a suburban
branch of a major national bank.

The bank branch is located in argfaalone building in a suburban shopping mall that also houses
a carry-out restaurant next to the bank and several offices. There is no full-time security guard
posted in the branch.

The branch manager has been employed by the bank for 15 years and has served as manager of
the branch in which he and the teller currently work for 5 years.

The teller has worked for the bank for 2 years and has spent that entire time employed as a teller
under the branch manager’s supervision. During the teller's employment with the bank, the
branch manager has identified, documented, and placed in the telleosrmedifle several

reports of problems with the teller’'s performance. These problems havateddating the 2

years of his employment with the bank and include unexcused absences, suspeaotédsEc

during working hours, and conflicts with and aggressive behaviectéid toward coarkers and
customers.

In the teller’s most recent persnel evaluation, the branch manageed the teller's

performance unsata€tory. Continuing performance probleménainate in the branch manager
firing the teller. The firing is triggered by three occurrences of significant shortages in the teller’s
daily cash settlement over a period of 1 month and the suspicion that the faisdmgre being
taken by the teller. The teller is notified of his dismissal and advised of the reasons for his
dismissal in a meeting hettbring regular banking hours, involving only the branch manager and
the teller.

The meeting becomeswfrortational. Notwithstanding the branch manager’s review of the

variety of performance problems that contributed to the teller’s firing, the teller tells the branch
manager that he believes that he is being fired unjustly because of false allegations of theft. The
teller leaves the meeting in an extremely agitated state, verbalizing his outrage with the branch
manager as he moves from the branch manager’s office into the bank itself and past bank
personnel and customers, toward the bank’s exit.

One week after the teller was fired, the teller contacts the branch manager’s direct supervisor,
the consumer banking manager, by telephoneaandses the branch manager of unjustly firing

him. The teller alleges that the false accusation was made to deflectfildambe branch

manager who, the teller sagstually bok the missing money. The consumer banking manager,

who is familiar with the teller’'s péormance history and aware of his dismissal by the branch
manager, concludes that the teller’'s behavior is an irrational response to his dismissal and that his
accusations against the branch manager ahowtitmerit. The consumer banking manager

contacts the branch manager tpas the teller’s call and the content of the call and then

summarily dismisses the matter.
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After contacting the consumer banking manager, the teller begins to appear exgngmat the
carry-out restaurant éated next to the Io&, where the branch manager routinely stops for his
morning cup of coffee. He makes noetdit contact with the branch manager. A week later, the
teller enters the bank, approaches a former coworker, and loudly complains about the bank’s
handling of his personal account. After the teller returns to the bank a second time to continue
his complaints, the branch manager instructs all bank employees to refer any furthetscon

with the teller, either by telephone or in persorediy to him. The branch managafarms the
consumer banking manager of the teller's behavior and asks for a security guard to be assigned
inside the branch during banking hours.

The teller begins to make frequent telephone calls to the branch manager, at his office and his
home, in which he accuses the branch manager of ruining his life with false accusations that he
stole the missing bank money. The branch manager notifies the consumer banking manager of the
teller’'s telephone calls and requests an unlisted telephone number from the telephone company.

One evening the branch manager, returning home from work, observes the teller driving past his
home. The teller drives past the branch manager’'s home several times that evening.

A week after the teller is observed in the branch manager’s neighborhood, the branch manager’s
wife and two young children return home to find a note from the ttlached to th&ont door

of their home. The note reiterates that the branch manager has ruined his life and states that he
plans to ruin the branch manager’s life in return. He informs the branch manager in the note that
he owns a knife, but he makes no specific threat to use it.

The branch manager notifies the consumer banking manager and the police of the teller’s actions
and threat.

Case Assumptions
1. The stalking victim and the stalker are coworkers.

2. The stalking victim does not specifically ask the stalker to cease the stalking activity but
attempts to deal with initial stalking incidents by seeking thklsantervention.

3. The stalking incidents persisted after the bank hires the security guard.

4, The stalking victim’s first contact with lawsrcement authorities concerning the
stalking was made after a series of stalking incidents occurred.

5. In the stalking victim’s State of residence, an individual applgng prdectiveorder
must live with the individual against whom the order is sought.
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Discussion Questions

1. Did the victim report the stalkiragtivity to the police at the earliest possible time?

2. (a) Are there other individuals or agencies from whom the victim could have sought
assistance? If so, at what point should the victim haveacted these individuals or
agencies?

(b) How can police officials go abouétermining the credility of the bank manager
when he reports the stalking behavior?

— What questions do police officials ask the bank manager?
— What conditions and circumstances, should police officials look for?

(c) Should police officials cdact the teller after the pert is made of the stalking
activity? If so, bould the first cotact with the teller be a warning, a warning that
results in the filing of a i@ort, or a formal camct thatproduces a report?

3. (a) What are the stalking events in this fact pattern?

(b) Looking back over the events listed in response to question 3(a), would the police
have been able to intervene at an earlier stage?

(c) What events listed in response to question 3(a) could be used by the prosecution to
build a stalking case? How will the defensepmexl?

4. Assuming the bank manager would be ineligible to petitoa prdectiveorder, what
advice should law enforcement officials give to him if the teller is not charged or remains
free on bail?

5. What types of conditions should be included in any pretrial release or probation orders

resulting from this case? How should violations of conditions be dealt with?

6. Were the actions taken by the bapkmprate? Sould the bank have taken any additional
actionsould the bank incur any lidy basedupon itsactions or failure to take action?

Hypothetical Case No. 1: Supplemental Facts

n Several days after placing the note on the front door of the branch manager’s door, the
teller slashes the tires of the branch manager’s personal car while the vehicle is parked
in the bank’s parking falties. The branch manager/victim’s supervisor and the police
are contacted. No one observed the tires being slashdtuglt it is strongly
suspected that the damage was inflicted by the tellemitatdbe proved.
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The police take and file a formal report of the incident. The bank’s consumer banking
manager makes arrangements for the security guard assigned to the bank’s premises to
make periodic tours of the branch parkinglites.

n The teller arrives at a local bar for the regular Friday night postwork gathering of bank
employees. The branch manager also is at the gathering. The teller makes a loud and
animated scene in which he again states that the branch manager falsely accused him of
theft and asserts that he took the missing money himself. He announces to the bar patrons
that he has obtained a handgun and plans to use it, but provides no specific information
on how and when. The police are contacted bytbprietor of the bar.

L The teller shoots out several windows of the branch manager’'s home. He hagedndu
an informal survilance of the branch manager/victim’s home and carries out the
shooting at a time of day when thenily generally is awayrom the home. No one is
injured in the shooting.

n The teller is arrested by police and charged with stalking (a felony) and with malicious
destruction of property and trespass (misdemeanors). The teller agrees to plead guilty to
the lesser charges in return for the prosecutor dropping the stalking felony charge. The
teller is sentenced to 2 years of probation. As a condition of probation, the teller is
required to undergo a mental health evaluation and counseling. He is ordered to have no
further conact with the branch manager or hisfly and to stay awafrom the branch
offices. He also is ordered to pay restitution.

Discussion Questions
1. Were there other charges that reasonably could have been brought against the teller?
2. Would a stalking prosecution of the teller have beenessful?

3. Would dropping the stalking charge have angafbnprosecuting and sentencing if the
teller engages in further stalking behavior?
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Hypothetical Case No. 2

A husband/stalker and his wife/victim own their own home in a moderate middle-class
neighborhood. The husband is a certified pudicountant with a small accounting firm. The

wife left a 4-year college after 2 years to marry her husband and currently stays home to care for
the couple’s two children, ages 2 and 4. She has no work experience and no profedisonal sk
Two years ago, the wife decided to return to college in the evenings toeterhpl bachelor of

arts degree. Despite a lack of enthusiasm for his wife’s return to school, the husband agreed to
make funds available to support this endeavor and to babysit the children on the evenings that
she attends classes. A year later she began classes in the community college’s eveomg divisi

The relationship between the woman and her husband of 6 years has become increasingly
strained and stressful during the past 9 months, ending almost a year of relative calm in a
relationship that suffered a stormy beginning. Career uncertainties, a young child, money
problems, and theedth of the huslal’s father in the first 2 years of the marriage combined to
create a volatile home emgnment. The husband began to criticize the victim’'s performance as a
wife and mother. Twice in those early years, police were called by neighbors to intervene in
fights between the woman and her husband. On oo&son, the husband pushed and shoved

his wife, who received a sprained wrist and seMvamases in the incident.

These incidents precipitated a 9-month separahiwimg which the wife and the couple’s
children lived with her parents. During that separation, the wife soughtaened grotective
order prohibiting the husband from telephoning, writing, and following her. The husband
continued his pursuit, and on twoaasions the wife ported the husband’s behavior to the
police. On the first occamn, the husband was arrested by the police, spent a night in jail, and
was released the next day when the woman refused to press charges for the violation of the
protectiveorder. On the seconatcason, the wife refused to press charges when the police
arrived at her home to take the complaint.

A promotion for the husband and a resulting improvement in thiyfa financial status
apparently alleviated many of the hustds worries. The husband and the wife were reunited, a
second child was born, and the couple’s relationship improved markedly.

Now completing her second semester of classes, the wife is enrolled in two evening

seminars, each meeting once a wkel3 hours. The husband’s initial lack of enthusiasm for his
wife’s return to college now has been eaq@d by growing anger over the impact of the wife’s
educationapursuits on his personal schedule. The husband resents the 2 nights a week that he
must stay home to care for the children while his witends classes, and he resents the
disruption in the fenily routine caused by his wife’s absence. The husband’s anger and
resentment are heightened further by the wife’s enthusastounts of her classes and
classmates. Moreover, the husband recently has become suspicious of his wife’s relationship
with one of the men in her seminar with whom she has been working on a semiaetr. proj
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Completion of that prejct hasnvolved the wife in several additional hours of clasatesl

work and has eacerbated the hushd's frustration over his wife’s preoccupation with

school. A Saturday eeting between the wife and her mpieject associatdrom which the

wife returns nearly 2 hourater than planned, preempts the husb&plans tattend a

sporting event that afternoon. The husband becomes so enraged when the wife returns home that
he tells her of his suspicions about her relationship with her male agsddie husband accuses

his wife of abandoning heriiaily, failing in her reponsiblities as a wife and mother, and

betraying him by entering into a relationship with her classmate while he stays at home taking

care of a sick child. The wife vehemently denies any such relationship with her associate.

On several occasions, the husband follows his wife ashsips $or groceries and carries out
other household errands. After observing a conversation between his wife and a male
pharmacist, the husband accuses his wife of flirtatious beh&everal weekater, when

the wife returns homeate after celebrating the end of classes with a drink with her seminar
colleagues, the husband becomes verbally and physically abusive. Haayeas the wife of
being unfaithful to him and of abandoning haniig. He says that he and the couple’s

children have been following her to her classes and that they have observed her in the
company of the male classmate. An episode of pushingevihg concludes with injuries

to the wife and a neighbor’s telephone call to the police. The police arrest the husband and
take him to the city lockup. The next morning, the wife appears at the palimasand

refuses to press charges despite the urging of neighbors and other friends to do so. The husband
is released.

The wife and her children leave the home and move into the home of her parents. In a note, the
wife informs the husband that she believes that they need time apart to consider their
relationship. The wife says that she does not plan to seek a legal separation but that she does not
want to speak with or hear from the husband during the separation. Notwithstanding this request
for no cortact, the husband continues daily attempts to reach the victim phoele at her

parent’s home and is observed driving by the home eachimy and evening. Despite the wife’s
objections, the mother contacts the police.

Case Assumptions
1. The stalking victim and the stalker are husband and wife.

2. The stalking victim and the stalker have a history of domestic problems. The stalking
behavior is one element of those domestic problems.

3. The stalking victim attempts to deal with the initial stalking incidents as well as the other
aspects of their domestimtibles first by reasoning with the stalker and second by
separating from him.

4. Despite the stalking victim’'s attempts, the stalking persists.
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5.

In the stalking victim’s State of residenpegtectiveorders are available to spouses and

former spouses.

Discussion Questions

1.

2.

Was the stalking activity perted at the earliest possible time?

(a) Are there other individuals or agencies from whom assistance could have been
sought? If so, at what point should these individuals or agencies have btsstextih

(b) Should police officials cdact the husband after thepet is made of the stalking
activity? If so, sould the first cotact with the husband be a warning, a warning that
results in the filing of a @ort, or a formal caract thatproduces a report?

What charges, if any, could be filed against the husband after the wife’s mother
contacts the police? Would the fact that the husband had engaged in stalking activities
during the couple’s first separation play a roleetedmining what chargetculd be

filed?

(a) What are the stalking events in this fact pattern?

(b) Looking back over the events listed in response to question 3(a), would the police
have been able to intervene at an earlier stage?

(c) What events listed in response to question 3(a) could be used by the prosecution to
build a stalking case? How will the defensgomesl?

(d) Could the wife’s mother file stalking charges against the husband?

(a) How can law enforcement officials deal with a victim who isctalt or refuses to
take the actions they suggest, suchlmg ffor a praectiveorder?

(b) Should law enforcement officials push lnt victims to file stalking complaints?

(c) What courses dction are available to lawnorcement officials when a victim
refuses to file a complaint?

(d) If a victim refuses to file a complaint and testify, to what extent can prosecutors rely
on third parties in trying a stalking case? What problems does this present for the
prosecution?

Assume that the wife had agreed to petit@nand obtained, a prectiveorder and
that the husband violated tbeder.Assumefurther that at a subsequent contempt
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hearing the wife had expressed oence to testify against her husdaHow should a
judge handle this situation in light of the following possibilities:

— The court’s primary concern isrfaly preservation.
— The husband is threatening the wife with violence if she testifies against
him.
— The judge has access to evidence suggesting that the wife may be in danger.

What types of evidence could a judge rely on to assess whether a stalking defendant
poses a danger, and how should the judge weigh such evidence?

What types of conditions should be included in anygmtmnorder, pretrial release, or
probation order resulting from this case? How should violations be dealt with?

Hypothetical Case No. 2: Supplemental Facts

The husband continues contact with the wife by sending several letters to her parents’
home in which he at first implores her to return home and theatéms to take the
children from her if she does not come home. On @easn, the husband confronts the
wife in a shopping mall parking lot and againethitens to take the childrénom her if she
does not return home. A passerby alerts mall security of theatiber. As security
approach the site, the husband returns to his car and leaves the mall area.

On returning to her parents’ home after the aligon at the mall, the wife tells her

mother about the incident. The police are notified and arrive at the wife’s parents’ home
to take a report on the mall parking lot incident and otheemt incidents associated with
the couple’s problems. The police advise the wife to securetecix@order. The wife

says she does not wish to do so. The following day, a friend of the wife’s observes the
husband in his car outside the school his childtend and notifies the wife of this.
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Hypothetical Case No. 3

A local male sportswriter/victim stogsch norning at a convenience storedted in a small
strip mall to pick up a cup of coffee and several newspapers that the convenience store clerk
set aside for him.

The assistant manager/stalker of a dry cleaning busiregetbnext to theanvenience store in

the strip mall has seen the sportswriter enter and leave the convenience store every day for
several months and has become infatuated with him. She also has seen him occasionally at the
public recreation center where she regularly participatesabm@ms classes. The assistant

manager has hoped for a casual encounter with the sportswriter on one of his trips to the
convenience store and has imagined a long-term romantic relationship. She casually has asked
her friend, the convenience store clerk, for information about the sportswriter and has learned
that he is a sportswriter with the local paper. @techo encunter has occurred between the
assistant manager and the sportswriter.

The assistant manager decides to initiate contact withptiréserriter. For 2 consecutive

days, the assistant manager arranges to be in the convenience atiimg wlith the store

clerk when the sportswriter arrives to pick up his coffee and newspapers. On the first
encounter, the assistant manager says good morning to the sportswriter and comments on the
weather. Theportswriter returns the geting bupursues no further conversation with the
assistant manager and leaves the store. On the second day, the assistant manager again says
good morning to the sportswriter and comments on the number of newspapers he buys. The
sportswriter returns the geting and daowledges with arsile the assistant manager’s

comments about the newspapers, but he again leaves the store without pursuing any further
conversation or cdact with the assistant manager.

The assistant manager is fragtd by the failure of her first two attempts to initiate contact with
the sportswriter, but is encouraged that the sportswritggd at her. She has impgeted that

smile as signaling his interest in her and she decidesrtne more aggressively further taet

with him.

The following day, the assistant manager again arranges to be in the convenience store when
the sportswriter arrives. Sheegts the gortswriter andaccompanies him out of the store to

his car. The sportswriter is polite but unresponsive to the assistant manager’s efforts to
initiate a onversation with him. The assistant manager returns to the convenience store and
laments to the convenience store clerk her failure to engage the sportswriter in a
conversation. The clerk suggests to the assistant manager that she is being too obvious about
her interest in the sportswriter and probably has scared him away. The clerk advises her
friend to tone down her pursuit of him. The assistant manager is visibly angered by the

clerk’s remarks. In a loud, hostile voice, which is overheard by the handful of customers in

the convenience store, the assistant manager tells the convenience store clerk that her
“relationship” with the sportswriter is none of her friend’s business and suggests that the
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clerk is jealous of that relationship. The assistant manager leaves the convenience store,
threatening to end her friendship with tleneenience store clerk.

A few days later, the assistant manager encounters the sportswriter at the pudaitorssdr

facility where he has been playing basketball with a few of his colleagues. The assistant manager
greets themortswriter and comments upon the frequency with which their paths appear to be
crossing. She invites the sportswriter to join her for a drink. The sportswriter politely declines the
assistant manager’s invitafi. The sportswriter rejoins his companions on the basketball court

and the assistant manager overhears the sportswriter and his colleagues laughing. The assistant
manager assumes that the sportswriter and his colleagues are laughing at her. She leaves the
public recreational faltty.

Hurt, angry, and embarrassed by the sportswriter’s reosht rejection of her, the assistant
manager anonymously mails him a copy aflidén Congreve’s poem “The Mourning Bride,”
which contains the oft-quoted line, “Heaven has no rage like love to hatred turned, nor hell a
fury like a woman scorned.”

The sportswritergceives the poem in the mail at his home 2 days later. He deeew/twhy

the poem has been sent or who has sent it. The following night, he and his wife return home to
find several telephone hangups recorded on their answering machtieethat evening, the
sportswriter's wife answers a telephone call. The caller is the assistant manager. Without
identifying herself to the sportswriter’s wife, the assistant manager asks to speak to the
sportswriter. When he comes to the telephone, the assistant manager asks heceiivied the
poem she sent him and if he is sorry for hurting and embarrassing her in the company of his
colleagues at the public recreationiliane The gortswriter asks the caller her identity and

asserts that he does not know what she is talking about. The assistant manager replies angrily that
he is lying and that she does not plan to tolerate his behavior toward her any longer. The
sportswriter asserts that the caller is “some kind of nut,” demands that she not call again, and
hangs up.

The assistant manager is startled to learn that the sportswriter is married and is angered that
he has further regted her and called her a nut. Shafmonts him at the convenience store

the next day. In a hostile, irrational diatribe, she accuses him of infidelity and enticing her

into a romantic relationship only to reject her cruelly. She asserts that in pdpmieist

unkindness to her shallwuin his repuation and career and says that she plangartréis

infidelity to the editor of the newspaper that employs the sportswriter. The sportswriter notifies
the police.

Case Assumptions

1. The stalking victim has no relationship, acquaintance, or association with the stalker (the
stalker is a stranger).
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The stalking victim’s first contact with lawnBsrcement authorities was made after a
series of stalking incidents occurred.

In the stalking victim’s State of residence, an individual applgng prdectiveorder
must live with the individual against whom the order is sought.

Discussion Questions

1.

2.

Did the victim(s) report the stalkiragtivity to the police at the earliest possible time?

(a) Are there other individuals or agencies from whom the victim(s) could have sought
assistance? If so, at what point should the victim(s) haviactad these individuals or
agencies?

(b) How can police officials go abouéttrmining the credility of the victim(s) rgorting
the stalking behavior?

— What questions should police officials ask the victim(s)?
— What conditions and circumstances should police officials look for?

(a) What are the stalking events in this fact pattern?

(b) Looking back over the events listed in response to question 3(a), would the police
have been able to intervene at an earlier stage?

(c) What events listed in response to question 3(a) could be used by the prosecution to
build a stalking case? How will the defensepsl?

Assuming theportswriter would be ineligible to petition for a pectiveorder, what
advice should law enforcement officials give to him if the assistant manager is not
charged or remains free on bail?

What types of conditions should be included in any pretrial release or probation orders
resulting from this case? How should violations of conditions be dealt with?

Hypothetical Case No. 3: Supplemental Facts

The assistant manager shows up at the newspaper where the sportswriter works
demanding to see him. The security officer at the newspaper, having been advised of the
situation, refuses to admit her to the newspaper’s office. The assistant manager leaves a
message for the sportswriter with the security officer in which she tells the sportswriter
that he will be srry if he continues to refuse to see her.
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n During the next few days, the assistant manager, unobserved by the sportswriter,
monitors the movements of the sportswriter and his wife at home and at work. A week
after the assistant manager’s angry cortaton with the portswriter at the convenience
store, the assistant manager follows the sportswriter’s wife to &ee pf business. The
assistant manager intercepts and verbally and physically assaults the sportswriter’s wife
outside the wife’s office buildin@ccusing the wife olurning the sportswriter against her
and stealing his affections. The police are summoned.

L The assistant manager is charged by the police with assault. She pleads no contest to the
charge; a no-cdactorder is issued by the judge and the manager is released without
supervision.

Discussion Questions

1. Could the assault on the sportswriter’'s wife be used as evidence to prove stalking charges
brought by the sportswriter?

— If not, would there be enough evidence to prosecute stalking charges brought
by the sportswriter? What would the prosecution'atetgy be, assuming the

assault on the sportswriter’s wife would not be admissible evidence to prove
stalking charges brought by the sportswriter? How would the defense respond?
— If the assault on the sportswriter’s wife were admissible to prove stalking
charges, would the constitutional prohibition against double jeopardy bar a
separate assault charge?
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Appellate Court Citations of Stalking Cases

Alabama

Mortonv. State 1994 WL 529354 (Ala. Cr. App. September 30, 1994).
California

Peoplev. Heilman 30 Cal. Rptr. 2d. 422 (Cal. Ct. App. 1994).

Florida

Boutersv. State 634 So. 2d 246 (Fla. Dist. Ct. App. 1994).
Folsomv. State 638 So. 2d 591 (Fla. Dist. Ct. App. 1994).
Gilbert v. Florida, 639 So. 2d 191 (Fla. Dist. Ct. App. 1994).
Huffinev. State 648 So. 2d 783 (Fla. Dist. Ct. App. 1994).
Pallasv. State 636 So. 2d 1358 (Fla. Dist. Ct. App. 1994).
Perezv. State 648 So. 2d 784 (Fla. Dist. Ct. App. 1994).
Roserv. State 644 So. 2d 531 (Fla. Dist. Ct. App. 1994).
Salatinov. State 644 So. 2d 1035 (Fla. Dist. Ct. App. 1994).
Statev. Barron, 637 So. 2d 384 (Fla. Dist. Ct. App. 1994).
Statev. Baugher 637 So. 2d 384 (Fla. Dist. Ct. App. 1994).
Statev. Johnson 644 So. 2d 1028 (Fla Dist. Ct. App. 1994).
Statev. Kahles 644 So. 2d 512 (Fla. Dist. Ct. App. 1994).
Statev. Miranda, 644 So. 2d 342 (Fla. Dist. Ct. App. 1994).
Statev. Tremme] 644 So. 2d 102 (Fla. Dist. Ct. App. 1994).
Varneyv. State 638 So. 2d 1063 (Fla. Dist. Ct. App. 1994).

Georgia

Johnsorv. State 449 S.E. 2d 94 (Ga. 1994).

lllinois

Peoplev. Krawiec, 634 N.E. 2d 1173 (lll. App. Ct. 1994).
Massachusetts

Commonwealtlv. Kwiatowskj 637 N.E. 2d 854 (Mass. 1994).
Minnesota

In Matter ofChristensen, 1994 WL 233616 (Minn. App. May 31, 1994).
Statev. Nash 1994 WL 705355 (Minn. App. &embel9, 1994).
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Montana
Statev. David, 880 P. 2d 1308 (Mont. 1994).
Ohio

Clevelandv. Walters 1994 WL 734829 (Ohio App. 8 Dist. October 13, 1994).
Statev. Benner 644 N.E. 2d 1130 (Ohio Ct. App. 1994).

Statev. Wasmire 1994 WL 476462 (Ohio App. 5 Dist. August 6, 1994).
Statev. Wegman1994 WL 159517 (Ohio App. 6 Dist. April 29, 1994).
Statev. Wilcox, 1994 WL 590407 (Ohio App. 5 Dist. October 14, 1994).
Statev. Woodgeard1994 WL 167928 (Ohio App. 5 Dist. April 29, 1994).

Oklahoma

Statev. Saunders886 P. 2d 496 (Okla. Crim. App. 1994).
Virginia

Woolfolkv. Commonwealthd7 S.E. 2d 530 (Va. App. 1994).
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