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EXECUTIVE SUMMARY

A. INTRODUCTION

The United States Sentencing Commission submits this report in direct response to
section 401(m) of the Prosecutorial Remedies and Other Tools to end the Exploitation of
Children Today Act of 2003, Pub. L. No. 108-21 [the “PROTECT Act”], and as part of its
overall fifteen year review of the federal sentencing guidelines. The PROTECT Act was enacted
on April 30, 2003, and directed the Commission, not later than 180 days after the enactment of
the Act, to promulgate appropriate amendments to the sentencing guidelines, policy statements,
and official commentary to ensure, among other things, that the incidence of downward
departures is substantially reduced.

B. FINDINGS

In preparing this report, the Commission: (1) considered the legislative history of the
Sentencing Reform Act of 1984 and other sentencing legislation, with particular emphasis on the
role of departures (see Appendix B); (2) identified particular concerns regarding downward
departures as raised by Congress in the PROTECT Act; (3) conducted an extensive empirical
study of frequently cited reasons for downward departures during fiscal year 2001; (4) reviewed
departure case law and literature; (5) solicited and weighed public comment; and (6) held two
public hearings at which the Commission received testimony from the Department of Justice,
judges, federal defenders and prosecutors, and experts in the criminal law on downward
departures generally and early disposition or “fast track” programs specifically.

Using this information and data, the Commission: (1) considered the general purposes of
sentencing identified by Congress in the Sentencing Reform Act (see 18 U.S.C. § 3553(a)(2));
(2) identified specific congressional concerns regarding departure decisions; and (3) evaluated
departure provisions throughout the Guidelines Manual in light of those general and specific
concerns.

1. Departures Perform Important Functions in the Guideline System

The balance that the Sentencing Reform Act sought to strike between the goals of
certainty and uniformity in sentencing and the need to retain sufficient flexibility to individualize
sentences is reflected in part by 18 U.S.C. § 3553(b) (Application of guidelines in imposing a
sentence), which codifies the limited authority of sentencing courts to impose a sentence outside
the sentencing guideline range:

The court shall impose a sentence of the kind, and within the range, referred to in
subsection (a)(4) unless the court finds that there exists an aggravating or



mitigating circumstance of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Commission in formulating the guidelines that
should result in a sentence different from that described.

Departures play an important role in the federal sentencing guidelines system for several
reasons. There may be offense guidelines that do not specify a sentence adjustment for a
particular circumstance because either it occurs infrequently in connection with a particular
offense, is difficult to quantify, or is truly unique. When such a circumstance does occur,
however, it may be important and could be accounted for only by permitting the court to depart
from the guidelines.

Departure decisions also provide the Commission with important feedback from courts
regarding the operation of the guidelines and improve its ability to make ongoing refinements to
the sentencing guidelines. Frequent or increasing use of departures for a particular offense, for
example, might indicate that the guideline for that offense does not adequately take into account
a particular recurring circumstance.

2. Statutory Requirements Enacted by the PROTECT Act Are Expected to Have a
Broad Impact on Departure Practices

The PROTECT Act enacted several procedural requirements that should have a broad
and substantial impact on departure practices.

First, the PROTECT Act amended 18 U.S.C. § 3553(c) (Imposition of a sentence) to
require the court to include specific written reasons for departures in the judgment and
commitment order (unless the court relied on in camera evidence under Fed. R. Crim. P. 32).

Second, the PROTECT Act amended 28 U.S.C. § 994(w) to require the Chief Judge of
each district court to ensure that, within 30 days following entry of judgment, the sentencing
court submits to the Commission certain sentencing documents, including the Statement of
Reasons for the sentence imposed, which must include, in the case of a departure, the reason for
departure. The potential effect of these documentation requirements on the Commission’s data
collection and reporting is discussed in Chapter 2 of this report.

Third, by amending 18 U.S.C. § 3742 (Review of a sentence), the PROTECT Act
specifically requires sentencing courts to base departures on a factor that advances the statutory
purposes of sentencing set forth in 18 U.S.C. § 3553(a)(2).

Fourth, the PROTECT Act modifies appellate review for departure decisions. The
PROTECT Act now generally requires de novo review of a district court’s departure decision.

Fifth, the PROTECT Act adds restrictions to limit the district courts’ discretion when
sentencing upon remand. Newly enacted 18 U.S.C. § 3742(g) prohibits the district court, upon
remand, from sentencing outside the applicable guideline range, except upon a ground that was



(1) “specifically and affirmatively” included in the written statement of reasons given by the
district court pursuant to section 3553(c) in connection with sentencing of the defendant prior to
the appeal and (ii) was held by the court of appeals, in remanding the case, to be a permissible
ground for departure.

The implications of these statutory changes are discussed in more detail in Chapter 4.
The noticeable increase in documentation submissions to the Commission since enactment of the
PROTECT Act and comments received by the Commission in recent months suggest that the
impact of these new statutory requirements on the incidence of downward departures will be
significant.

3. Newly Implemented Policies by the Department of Justice Are Expected to Impact
Departure Practices Significantly

The PROTECT Act directed the Department of Justice to adopt policies that, among
other things, ensure prosecutors oppose unjustified downward departures and vigorously pursue
appropriate appeals of adverse departure decisions. In response, the Department of Justice has
adopted several policies that could significantly impact departure practices.

First, Attorney General John Ashcroft issued a memorandum to all federal prosecutors
underscoring prosecutors’ “affirmative obligation to oppose any sentencing adjustments,
including downward departures, that are not supported by the facts and the law.” The memo
further directs prosecutors to “take all steps necessary to ensure that the district court record is
sufficient to permit the possibility of an appeal” of an improper departure. The Department of
Justice also set in place mandatory procedural mechanisms to facilitate appeals of departure
decisions.

Second, the Attorney General issued a revised policy concerning charging and plea
bargaining practices. The policy generally requires that prosecutors charge and pursue “the most
serious, readily provable offense or offenses that are supported by the facts of the case” and
provides that any sentencing recommendation contained in a plea agreement “must be fully
consistent with the Guidelines and applicable statutes and with the readily provable facts about
the defendant’s history and conduct.”

With respect to departures specifically, the policy states that the circumstances in which
prosecutors will request or accede to downward departures in the future will be “properly
circumscribed” and “rare.” The Department of Justice also seeks to make those instances in
which departures are agreed to by prosecutors more transparent, providing that “[i]n those cases
where federal prosecutors agree to support departures, they are expected to identify departures
for the courts.”

Third, the Attorney General issued a memorandum outlining the criteria for authorization
of early disposition or “fast track” programs. The memorandum provides that fast track



programs are “reserved for exceptional circumstances” and are “not to be used simply to avoid
the ordinary application of the Guidelines to a particular class of cases.” The policy sets forth
specific criteria that must be met in order for a fast track program to be approved. With the
exception of certain minimum requirements, however, the policy leaves discretion to the United
States Attorney to decide whether the benefit to the defendant under a fast track program is
granted by departure or by agreeing not to charge or pursue the most serious readily provable
offense.

The implications of these newly implemented Department of Justice policies and specific
concerns regarding fast track programs are discussed in more detail in Chapter 4.

4, Missing and Unclear Sentencing Documentation Limits the Ability to Draw
Conclusions from Commission Departure Data

In preparing this report, the Commission became more acutely aware of the need for
greater specificity and standardization in departure documentation. The Commission is
concerned that historically it has not received a significant percentage of sentencing documents
from a handful of judicial districts. Furthermore, with respect to departures, Statements of
Reasons submitted by sentencing courts often provide only general categorical reasons for
departure (e.g., plea agreement) with insufficient specificity to enable the Commission to
understand fully the sentencing court’s underlying substantive reason for departure.

To emphasize the importance of written specificity regarding departure decisions, the
Commission added specific documentation requirements in the Guidelines Manual to three
policy statements, 85K2.0 (Grounds for Departure), 84A1.3 (Departures Based on Inadequacy of
Criminal History Category), and 86B1.2 (Standards for Acceptance of Plea Agreements).
Requiring sentencing courts to document reasons for departure with greater specificity will
complement the findings and documentation required of sentencing courts by the PROTECT
Act, facilitate appellate review of departure decisions, and improve the Commission’s future
ability to monitor departure decisions and refine the guidelines as necessary.

The Commission’s data collection process is discussed in more detail in Chapter 2.

5. Government Initiated Departures and Southwest Border Districts Comprise a
Significant Portion of Downward Departures

During consideration of the PROTECT Act, members of Congress expressed concern
regarding the increasing incidence of downward departures as reported in Commission data
sources. The downward departure rate for reasons other than substantial assistance to the
government (the “nonsubstantial assistance departure rate”) has increased from 5.8 percent in
fiscal year 1991 to 18.1 percent in fiscal year 2001.

Based on analyses conducted for this report, the Commission estimates that the
government initiated approximately 40 percent of the nonsubstantial assistance downward
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departures granted in fiscal year 2001. See Chapter 3. If all the government initiated downward
departures are excluded, the remaining downward departure rate is estimated to be about 10.9
percent.

The Commission believes that fast track programs account for a substantial proportion of
government initiated downward departures. Fast track programs were established in judicial
districts along the southwest border to accommodate burgeoning immigration related caseloads,
and sentencing data confirm that the number of federal immigration offenses increased
dramatically from 2,300 in fiscal year 1991 to 10,458 in fiscal year 2001.

The Commission is unable to estimate from its sentencing data the full impact of fast
track programs on the departure rate for several reasons. Most important, the Commission
cannot isolate fast track departures from downward departures generally because sentencing
courts do not report this information in a uniform manner.

The Commission’s sentencing data, however, do indicate that the combined departure
rate for judicial districts along the southwest border has increased almost four-fold, from 10.2
percent in fiscal year 1991 to 38.2 percent in fiscal year 2001. See Chapter 3. Furthermore,
southwest border districts account for a disproportionate number of departures. Although the
national departure rate was 18.1 percent in fiscal year 2001, if southwest border districts are
excluded, the national departure rate was 10.4 percent in fiscal year 2001. Therefore,
circumstances unique to the southwest border appear to be driving the overall national departure
rate significantly higher than it otherwise would be.

Even excluding the southwest border from consideration due to its unique circumstances,
the Commission is concerned about the unmistakable steady increase in the departure rate for the
rest of the nation, from 5.8 percent in fiscal year 1991 to 10.4 percent in fiscal year 2001. In
recent years, the Commission has had a heightened awareness about the increasing incidence of
downward departures and has taken action to address several specific areas of concern, including
specifying minimum requirements for departures based on “aberrant behavior,” prohibiting
departures for post-sentencing rehabilitative efforts, and extensively revising the illegal reentry
guidelines.

C. COMMISSION IMPLEMENTATION OF THE PROTECT ACT

The PROTECT Act made direct congressional amendments to the sentencing guidelines
to restrict the availability of departures for certain child crimes and sex offenses. The
Commission implemented those changes and, as directed, distributed those guideline
amendments on April 30, 2003.

On October 8, 2003, the Commission unanimously adopted an emergency amendment
effective October 27, 2003, implementing the PROTECT Act directives. The emergency
amendment is discussed in more detail in Chapter 5 and is set forth in its entirety in Appendix A



of this report. The amendment prohibits several factors as grounds for departure, restricts the
availability of certain other departures, clarifies when certain departures are appropriate, and
limits the extent of departure permissible for certain offenders.

Among the newly forbidden grounds for departure are:

the defendant’s acceptance of responsibility for the offense;
the defendant’s aggravating or mitigating role in the offense;

the defendant’s decision, by itself, to plead guilty to the offense or to enter into a
plea agreement with respect to the offense;

the defendant’s fulfillment of restitution obligations only to the extent required by
law, including the guidelines;

the defendant’s addiction to gambling;

the defendant’s aberrant behavior if the defendant has any significant prior
criminal behavior, even if the prior conduct was not a federal or state felony
conviction;

the defendant’s aberrant behavior if the defendant is subject to a mandatory
minimum term of imprisonment of five years or more for a drug trafficking
offense, regardless of whether the defendant meets the “safety valve” criteria at
85C1.2 (Limitation on Applicability of Statutory Mandatory Minimum Sentences
in Certain Cases);

the overrepresentation by the defendant’s criminal history category of the
seriousness of the defendant’s criminal history or the likelihood that the defendant
will commit other crimes, if the defendant is an armed career criminal within the
meaning of 84B1.4 (Armed Career Criminal); and

the overrepresentation by the defendant’s criminal history category of the
seriousness of the defendant’s criminal history or the likelihood that the defendant
will commit other crimes, if the defendant is a repeat and dangerous sex offender
against minors within the meaning of 84B1.5 (Repeat and Dangerous Sex
Offender Against Minors).

The amendment also imposes increased restrictions on the availability of departures based on:

multiple circumstances (previously referred to as a combination of factors);
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. the defendant’s family ties and responsibilities, particularly if the basis for
consideration is financial or caretaking responsibilities;

. victim’s conduct;
. coercion and duress; and
. diminished capacity.

In addition, the amendment impacts sentencing courts’ authority in more general ways by
restructuring departure authority throughout the Guidelines Manual, particularly in 85K2.0
(Grounds for Departure), to track more closely both the statutory criteria for imposing a sentence
outside the guideline sentencing range and the newly enacted statutory requirement that reasons
for departure be stated with specificity in the written order of judgment and commitment.

The Commission also added a new policy statement regarding early disposition
programs, 85K3.1 (Early Disposition Programs), that restates the language contained in the
directive at section 401(m)(2)(B) of the PROTECT Act. The new policy statement provides that,
upon motion of the Government, the court may depart downward not more than four offense
levels pursuant to an early disposition program authorized by the Attorney General of the United
States and the United States Attorney for the district in which the court resides. The
Commission determined that implementing the directive in this unfettered manner is appropriate
at this time, notwithstanding several concerns discussed in Chapter 4 and pending further study
and monitoring of the implementation of such programs.

The Commission believes that the actions taken in this amendment will complement the
many statutory and guideline changes enacted by the PROTECT Act, and the recent policies
regarding appeals, fast track, and plea bargaining implemented by the Department of Justice,
to substantially reduce the incidence of downward departures. The Commission worked
diligently within the 180 day time frame established by the PROTECT Act to implement the
directive, but its efforts in this area will continue.

The Commission is continuing to work on several specific areas that affect the incidence
of departures, including potential refinements to the criminal history calculations to take into
account data now becoming available from the Commission’s multi-year recidivism study,
possible elimination of aberrant behavior departures, consideration of general collateral
consequences of incarceration, and amendments to immigration guidelines. More generally, the
Commission continues to review departure provisions throughout the Guidelines Manual and to
consider whether circumstances warranting departure should be incorporated as guideline
adjustments.

vii



Chapter 1

INTRODUCTION

A. AUTHORITY

The United States Sentencing Commission submits this report in direct response to
section 401(m) of the Prosecutorial Remedies and Other Tools to end the Exploitation of
Children Today Act of 2003, Pub. L. No. 108-21 [the “PROTECT Act”], and as part of its
overall fifteen year review of the federal sentencing guidelines. The PROTECT Act was enacted
on April 30, 2003, and directed the Commission, not later than 180 days after the enactment of
the Act, to:

(1) review the grounds of downward departure that are authorized by the
sentencing guidelines, policy statements, and official commentary of the Sentencing
Commission; and

(2) promulgate, pursuant to section 994 of title 28, United States Code —

(A) appropriate amendments to the sentencing guidelines, policy
statements, and official commentary to ensure that the incidence of downward
departures are [sic] substantially reduced,

(B) a policy statement authorizing a downward departure of not more than
4 levels if the Government files a motion for such departure pursuant to an early
disposition program authorized by the Attorney General and the United States
Attorney; and

(C) any other conforming amendments to the sentencing guidelines, policy
statements, and official commentary of the Sentencing Commission necessitated
by this Act, including a revision of paragraph 4(b) of part A of chapter 1 and a
revision of section 5K2.0.

In addition, section 401(j)(2) of the PROTECT Act directs that the Commission, on or before
May 1, 2005, “shall not promulgate any amendment to the sentencing guidelines, policy
statements, or official commentary of the Sentencing Commission that . . . adds any new grounds
for departure to Part K of Chapter 5.”

The PROTECT Act directives do not require an accompanying report, but the
Commission submits this report pursuant to both its general statutory authority under 28 U.S.C.



88 994-95 and its specific responsibility under 28 U.S.C. § 995(a)(20) to advise Congress on
sentencing policy.!

B. DEPARTURE AUTHORITY IN THE FEDERAL SENTENCING GUIDELINES SYSTEM
1. Statutory Authority Prior to the PROTECT Act

The overarching principles of the federal sentencing guideline system were outlined by
Congress in the Sentencing Reform Act of 1984.> The Sentencing Reform Act directed the
Commission to establish sentencing policies and practices for the federal criminal justice system
that:

provide certainty and fairness in meeting the purposes of sentencing, avoiding
unwarranted sentencing disparities among defendants with similar records who
have been found guilty of similar criminal conduct while maintaining sufficient
flexibility to permit individualized sentences when warranted by mitigating or
aggravating factors not taken into account in the establishment of general
sentencing practices . .. .2

! The Sentencing Reform Act of 1984 created the Commission as an independent agency in the
judicial branch of government. Pub. L. No. 98-473, 98 Stat. 1837 (1984). The Sentencing Reform Act
directed the Commission to establish and maintain sentencing policies and practices for the federal
criminal justice system through a detailed framework of sentencing guidelines. See generally 28 U.S.C. §
994 (Duties of the commission) (West Supp. 2003). In addition, the Sentencing Reform Act requires the
Commission to monitor and report periodically on the operation of the sentencing guidelines and gives
the Commission ongoing sentencing and crime policy research responsibilities. See 28 U.S.C. §
995(a)(8), (9), (12)(A), (13)-(16), (21) (2003). The Commission also is required to “make
recommendations to Congress concerning modification or enactment of statutes relating to sentencing,
penal, and correctional matters that the Commission finds to be necessary to carry out an effective,
humane, and rational sentencing policy.” See 28 U.S.C. 8 995(a)(20) (2003). The Commission’s duties
and authorities are set forth fully in chapter 58 of title 28, United States Code.

2 A detailed legislative history of the Sentencing Reform Act of 1984, focusing in particular on
matters relating to departures from the sentencing guidelines, and subsequent relevant legislation, is set
forth in Appendix B.

$28 U.S.C. § 991(b) (2003). The statutory purposes of sentencing are set forth at 18 U.S.C.
§ 3553(a)(2) as follows:

(A) to reflect the seriousness of the offense, to promote respect for the law, and to
provide just punishment for the offense;

(B) to afford adequate deterrence to criminal conduct;

(C) to protect the public from further crimes of the defendant; and



In promulgating guidelines and policy statements, the Commission was directed to pay particular
attention to the requirements of providing certainty and fairness in sentencing and reducing
unwarranted sentencing disparities.* Built into the Sentencing Reform Act, however, was a
recognition that the Commission could not possibly establish guidelines that would adequately
take into account every conceivable set of offense and offender characteristics. As a result, the
Sentencing Reform Act sought to strike some balance between the goals of certainty and
uniformity in sentencing and the need to retain sufficient flexibility to individualize sentences.

This balance is reflected in part in 18 U.S.C. § 3553(b) (Application of the guidelines in
imposing a sentence), which codified the limited authority of sentencing courts to impose a
sentence outside the sentencing guideline range:

[T]he court shall impose a sentence of the kind, and within the range, referred to
in subsection (a)(4) unless the court finds that there exists an aggravating or
mitigating circumstance of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Commission in formulating the guidelines that
should result in a sentence different from that described.®

2. Guideline Authority

When promulgating the initial set of guidelines in 1987, the Commission observed that,
because of the criteria prescribed by 18 U.S.C. § 3553(b), by specifying that it had adequately
considered a particular factor, the Commission in principle could prevent a court from using it as
ground for departure.® After careful deliberation, the Commission chose not adopt this approach.
Like Congress, the Commission recognized that departures play an important role in the
guideline system because of the “difficulty of foreseeing and capturing a single set of guidelines
that encompasses the vast range of human conduct potentially relevant to a sentencing
decision.”” The Commission provided the following guidance on the use of departures at that
time:

The Commission intends the sentencing courts to treat each guideline as carving
out a “heartland,” a set of typical cases embodying the conduct that each guideline
describes. When a court finds an atypical case, one to which a particular

(D) to provide the defendant with needed educational or vocational training,
medical care, or other correctional treatment in the most effective manner.

*See 28 U.S.C. § 994(f) (West Supp. 2003).
18 U.S.C. § 3553(h) (West Supp. 2003).
® USSG, Ch.1, Pt.A (4)(B), intro. comment. (Apr. 13, 1987).

7USSG, Ch.1, Pt.A (4)(B) (Apr. 13, 1987)



guideline linguistically applies but where conduct significantly differs from the
norm, the court may consider whether a departure is warranted.®

The Commission recognized that, similar to the difficulty noted in establishing guidelines
to cover every possible offender and offense characteristic, “[c]ircumstances that may warrant a
departure from the guidelines cannot . . . by their very nature, be comprehensively listed and
analyzed in advance.”® Therefore, when the Commission promulgated the initial set of
guidelines, with some specific exceptions,™ it did not restrict the kinds of factors, whether or not
mentioned in the guidelines, that could constitute grounds for departure in an unusual case.™

Pursuant to 28 U.S.C. § 994(d)* and (e)," the Commission did, however, adopt several
policy statements limiting the relevance of certain offender characteristics to the determination
of whether a sentence should be outside the applicable guideline range in Chapter Five, Parts H
and K. The Commission determined that certain factors, particularly those listed in 28 U.S.C.
8 994(e), “are not ordinarily relevant” to the determination of whether a sentence should be
outside the applicable guideline range but did not foreclose them from consideration in an
exceptional case.

& 1d.
% USSG 85K2, p.s. (General Provisions) (Apr. 13, 1987).

10 USSG §5H1.10 (Race, Sex, National Origin, Creed, Religion, and Socio-Economic Status), the
third sentence of §5H1.4 (Physical Condition, Including Drug or Alcohol Dependence or Abuse), the last
sentence of 85K2.12 (Coercion and Duress) list factors that the court cannot take into account as grounds
for departure. The Commission subsequently promulgated amendments prohibiting the court from
considering additional factors as grounds for departure in 85H1.12 (Lack of Guidance as a Youth and
Similar Circumstances) and §5K2.19 (Post-Sentencing Rehabilitative Efforts).

11 USSG, supra note 7.

1228 U.S.C. § 994(d) directs the Commission to take into account, “only to the extent that they do
have relevance,” the defendant’s: (1) age; (2) education; (3) vocational skills; (4) mental and emotional
condition to the extent that such condition mitigates the defendant’s culpability or to the extent that such
condition is otherwise plainly relevant; (5) physical condition, including drug dependence;

(6) previous employment record; (7) family ties and responsibilities; (8) community ties; (9) role in the
offense; (10) criminal history; and (11) degree of dependence upon criminal activity for a livelihood.

Section 994(d) further directs the Commission to “assure that the guidelines and policy
statements are entirely neutral as to the race, sex, national origin, creed, and socioeconomic status of
offenders.”

1328 U.S.C. § 994(e) directs the Commission to “assure that the guidelines and policy statements

... reflect the general inappropriateness of considering the education, vocational skills, employment
record, family ties and responsibilities, and community ties of the defendant.”
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The original Commission foresaw that departures could perform important functions.
The initial guidelines, offense by offense, sought to take into account those factors that the
Commission’s data indicated were empirically important in relation to the particular offense
(e.g., the presence of physical injury in the case of robbery or assault). The Commission
acknowledged at the time, however, that there are guidelines that do not specify a sentence
adjustment for a factor because it infrequently occurs in connection with a particular offense, but
that the factor may be important in the rare case in which it does occur.** Such a circumstance,
therefore, could be adequately accounted for only by permitting the court to depart from the
guidelines in such an atypical case.

In addition, departures were considered an important mechanism by which the
Commission could receive and consider feedback from courts regarding the operation of the
guidelines. The Commission envisioned that such feedback from the courts would enhance its
ability to fulfill its ongoing statutory responsibility under the Sentencing Reform Act to
periodically review and revise the guidelines:*

The Commission is a permanent body, empowered by law to write and rewrite
guidelines, with progressive changes, over many years. By monitoring when
courts depart from the guidelines and by analyzing their stated reasons for doing
so, the Commission, over time, will be able to create more accurate guidelines
that specify precisely where departures should and should not be permitted.*

The Commission, therefore, foresaw that a high or increasing rate of departures for a particular
offense, for example, might indicate that the guideline for that offense does not take into account
adequately a particular recurring circumstance and should be amended accordingly.

3. Koon v. United States

The Supreme Court’s 1996 decision in Koon v. United States'” was a significant decision
in guidelines jurisprudence. Koon provided the analytical basis for many subsequent court

14 USSG, supra note 7.

1> See 18 U.S.C. § 994(0) (West Supp. 2003) (“The Commission periodically shall review and
revise, in consideration of comments and data coming to its attention, the guidelines promulgated
pursuant to the provisions of this section.”).

16 USSG, supra note 7.

7 Koon v. United States, 518 U.S. 81 (1996).
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opinions regarding departures and was cited by sponsors of the PROTECT Act in its legislative
history.*®

In Koon, the Supreme Court held that departure decisions by district courts were due
deference and that appellate courts should use an abuse of discretion standard in reviewing trial
courts’ application of the guidelines to the facts.® In reaching its conclusion, the Court
suggested that Congress “did not intend, by establishing limited appellate review, to vest in
appellate courts wide-ranging authority over district court sentencing decisions.”® It pointed to
18 U.S.C. § 3742(e)(4), as enacted by the Sentencing Reform Act, which provided that “[t]he
court of appeals shall give due regard to the opportunity of the district court to judge the
credibility of the witnesses, and shall accept the findings of fact of the district court unless they
are clearly erroneous.”® It further noted that the statute was amended in 1988 to require courts
of appeals to “give due deference to the district court’s application of the guidelines to the
facts.”?

The Court also commented on the “institutional advantage” district courts hold over
appellate courts in making the factual findings necessary to determining whether a particular
case warrants departure, particularly because the district courts “see so many more Guidelines
cases than appellate courts do.”*

The Court also considered the standard by which courts should determine whether as a
categorical matter a factor is a permissible basis for departure. The Court held that:

a federal court’s examination of whether a factor can ever be an appropriate basis
for departure is limited to determining whether the Commission has proscribed, as
a categorical matter, consideration of the factor. If the answerisno ... the
sentencing court must determine whether the factor, as occurring in the particular
circumstances, takes the case outside the heartland of the applicable Guideline.?*

18 See infra, Appendix B, at p. B-31 to B-33 (setting forth legislative history of the PROTECT
Act).

9 Koon, supra note 17, at 91.

21d. at 97.

2 d.

22 1d. (quoting 18 U.S.C. § 3742(e)).
28 Koon, supra note 17, at 98.

#1d. at 109.



Since the “statute says nothing about requiring each potential departure factor to advance” one of
the statutory purposes of sentencing, the Court reasoned that any factor not explicitly
disapproved by the Commission could potentially serve as a ground for departure, “[s]o long as
the overall sentence is ‘sufficient, but not greater than necessary, to comply’ with those goals.”?

C. THEPROTECT AcT

The PROTECT Act contains the most significant legislation enacted since the Sentencing
Reform Act of 1984 in the area of sentencing court departure authority and appellate review of
departure decisions. The legislative history of the PROTECT Act, which is more fully set forth
in Appendix B, expresses congressional concern that the increasing rate of downward departures
from the sentencing guidelines is undermining the goals of the Sentencing Reform Act,
particularly the goals of certainty and uniformity in sentencing and of avoiding unwarranted
disparity.

Members of Congress cited Commission sentencing data indicating that the rate of
downward departures for reasons other than the defendant’s substantial assistance in the
investigation or prosecution of other crimes had increased from 5.8 percent in fiscal year 1991 to
18.1 percent in fiscal year 2001. This trend was considered particularly troublesome in the area
of certain sexual and kidnapping crimes, cases for which Commission statistics showed
downward departures granted in 19.2 percent of sexual abuse cases, 21.4 percent of pornography
and prostitution cases, and 12.8 percent of kidnapping cases in fiscal year 2001.%

Although the legislative history does not suggest similarly urgent congressional concern
regarding substantial assistance departures pursuant to §5K1.1 (Substantial Assistance to
Authorities),”” the increase in the substantial assistance departure rate from 11.9 percent in fiscal
year 1991 to 17.4 percent in fiscal year 2001 also contributed to the decline in the percentage of
cases sentenced within the guideline sentencing range. In fiscal year 2001, less than two-thirds
(63.9%) of cases were sentenced within the guideline sentencing range, compared to 80.7
percent in 1991.

% 1d. at 108 (quoting 18 U.S.C. § 3553(a)(2)).
% See infra, Appendix B, at p. B-29, and note 175 (citing Commission departure statistics).

27 USSG 85K 1.1 provides in pertinent part that “[u]pon motion of the government that the
defendant has provided substantial assistance in the investigation or prosecution of another person who
has committed an offense, the court may depart from the guidelines.” See also 18 U.S.C. § 3553(e)
(Limited authority to impose a sentence below a statutory minimum) (West Supp. 2003) (“Upon motion
of the Government, the court shall have the authority to impose a sentence below a level established by
statute as a minimum sentence so as to reflect a defendant’s substantial assistance in the investigation or
prosecution of another person who has committed an offense.”).
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1. Kidnapping and Child Sex Offenses

In response to these concerns, the PROTECT Act contains several provisions aimed at
reducing the incidence of downward departure from the sentencing guidelines. The most direct
action relates to certain child abduction and child sex offenses, specifically for offenses under
section 1201 (Kidnapping), involving a minor victim, and any offense under section 1591 (Sex
trafficking of children or by force, fraud or coercion), or chapters 71 (Obscenity), 109A (Sexual
abuse), 110 (Sexual exploitation and other abuse of children), or 117 (Transportation for illegal
sexual activity and related crimes) of title 18, United States Code.

For these enumerated offenses, the PROTECT Act amended 18 U.S.C. § 3553(b) to
permit the sentencing court to impose a sentence below the applicable sentencing guideline
range only if the court finds that there exists a mitigating circumstance of a kind or to a degree
that has been affirmatively and specifically identified as a permissible ground of downward
departure in the sentencing guidelines or policy statements, taking account of any amendments to
such sentencing guidelines or policy statements by Congress.?

The PROTECT Act also made direct amendments to the Guidelines Manual that further
restrict the availability of downward departures for these enumerated offenses. The PROTECT
Act directly amended §5K2.0 (Grounds for Departure) to provide that “the grounds enumerated
in this Part K of Chapter Five are the sole grounds that have been affirmatively and specifically
identified as a permissible ground of departure” in these child abduction and sex offenses.?
Departure grounds provided elsewhere in the Guidelines Manual therefore cannot apply in these
cases.

In addition, the PROTECT Act directly amended sections 5H1.6 (Family Ties and
Responsibilities), 5K2.13 (Diminished Capacity), and 5K2.20 (Aberrant Behavior) to prohibit
consideration of these factors as grounds for departure for defendants convicted under the
statutes enumerated above. The PROTECT Act also enacted a new policy statement, section
5K2.22 (Specific Offender Characteristics as Grounds for Departure in Child Crimes and Sexual
Offenses), which permits sentencing courts to depart in these cases for age and extraordinary
physical impairment to the extent permitted by sections 5H1.1 (Age) and 5H1.4 (Physical
Condition, Including Drug or Alcohol Dependence or Abuse), respectively, with the exceptions

818 U.S.C. § 3553(b)(2) (Child crimes and sex offenses) (West Supp. 2003) (emphasis added).
A court also may depart if it finds on motion of the government that the defendant has provided
substantial assistance in the investigation or prosecution of another person and that this assistance
established a mitigating circumstance of a kind, or to a degree, not adequately taken into consideration by
the Sentencing Commission that should result in a sentence lower than prescribed by the guidelines. Id.

2 pyb. L. No. 108-21, § 401(b), 117 Stat. 650 (2003).
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of impairments based on drug, alcohol, or gambling dependence or abuse. These statutory and
guideline amendments became effective April 30, 2003.*

2. Statutory Procedural Requirements

The PROTECT Act also enacted several additional provisions effective April 30, 2003
that will have a less direct, but significantly broader, effect on departure practices. First, the
PROTECT Act amended 18 U.S.C. § 3553(c) (Imposition of a sentence) to require the court to
include specific written reasons for departures in the judgment and commitment order (unless the
court relied on in camera evidence under Fed. R. Crim. P. 32) and to provide these written
reasons to the Sentencing Commission.®® The potential impact of these statutory requirements
on the incidence of downward departures and their potential effect on the Commission’s data
collection and reporting are discussed in Chapter 2.

Second, by amending 18 U.S.C. § 3742 (Review of a sentence), the PROTECT Act
specifically requires sentencing courts to base departures on a factor that advances the statutory
purposes of sentencing set forth in 18 U.S.C. § 3553(a)(2).

Third, the PROTECT Act requires de novo review of the district court’s departure
decision in a case in which:

(A) the district court failed to provide the written statement of reasons required under
section 3553(c); [or]

(B) the sentence departs from the applicable guideline range based on a factor that—

(i) does not advance the objectives set forth in section 3553(a)(2); or
(i1) is not authorized under section 3553(b); or
(iii) is not justified by the facts of the case.*

The appellate court shall set aside the sentence and remand the case with specific
instructions if it finds that the district court failed to provide the required statement of reasons in
the judgment and commitment order, the departure is based on an impermissible factor, or is to
an unreasonable degree, or the sentence was imposed for an offense for which there is no
applicable sentencing guideline and is plainly unreasonable.®

¥ 1d.
%1 1d. at § 401(c) (emphasis added).

%2 1d. at § 401(d). In reviewing the reasonableness of the extent of departure, however, the
appellate court is to give due deference to the district court’s determination. Id.

#1d.



Fourth, the PROTECT Act also provides new safeguards to ensure appellate decisions
regarding departures are followed by the lower courts. Newly enacted 18 U.S.C. 8 3742(g)
prohibits the district court, upon remand, from sentencing outside the applicable guideline range,
unless it is based on a ground that was (i) “specifically and affirmatively” included in the written
statement of reasons given by the district court pursuant to section 3553(c) in connection with
sentencing of the defendant prior to the appeal and (ii) was held by the court of appeals, in
remanding the case, to be a permissible ground for departure.®** The implications of these
statutory changes on the incidence of downward departures are discussed in more detail in
Chapter 5.

3. Directives to the Department of Justice

Congress intended that the Department of Justice’s prosecution, sentencing, and appeal
policies would complement and further the goals of the Sentencing Reform Act. This
congressional intent was implicit in the Sentencing Reform Act of 1984, through the provision
making the Attorney General or the Attorney General’s designee an ex officio nonvoting member
of the Commission, and explicit in the PROTECT Act’s specific directives to the Department of
Justice. These directives in turn have resulted in the recent issuance of several policies that
could significantly impact departure practices. The PROTECT Act directed the Department of
Justice to adopt detailed policies and procedures to:

(A) ensure that the Department of Justice attorneys oppose sentencing adjustments,
including downward departures, that are not supported by the facts and the law;

(B) ensure that the Department of Justice attorneys in such cases make a sufficient record
S0 as to permit the possibility of an appeal;

(C) delineate objective criteria, specified by the Attorney General, as to which such cases
may warrant consideration of an appeal, either because of the nature or magnitude of the
sentencing error, its prevalence in the district, or its prevalence with respect to a
particular judge;

(D) ensure that the Department of Justice attorneys promptly notify the designated
Department of Justice component in Washington concerning such adverse sentencing
decisions; and

(E) ensure the vigorous pursuit of appropriate and meritorious appeals of such adverse
decisions.®

% 1d. at § 401(e) (emphasis added).
% 1d, at § 401(l).
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The congressional directive required the Department of Justice to adopt such policies and
procedures within 90 days of the enactment of the PROTECT Act, or alternatively to comply
with more stringent reporting provisions.®

4. Objections to and Appeals of Downward Departures

In response to the PROTECT Act, on July 28, 2003, Attorney General John Ashcroft
issued a memorandum to all federal prosecutors underscoring the importance Congress attaches
to objections to and appeals of unjustified downward departures. “The Department of Justice
has a responsibility to litigate vigorously in the district courts, and to pursue appeals in
appropriate cases, so as to ensure that the policies of the Sentencing Reform Act and the
PROTECT Act are faithfully implemented.”*

With respect to objections to and appeals of downward departures, the memorandum
states in further detail that:

Department attorneys have an affirmative obligation to oppose any
sentencing adjustments, including downward departures, that are not supported by
the facts and the law . . . . Department attorneys must take all steps necessary to
ensure that the district court record is sufficient to permit the possibility of an
appeal with respect to the improper adjustment. . . .*

The memorandum establishes four mandatory procedural mechanisms to facilitate
appeals of unjustified downward departures. First, the memorandum lists categories of adverse
decisions that prosecutors must report within 14 days of judgment to the appropriate officials at
“Main Justice.” Among the departure categories required to be reported by prosecutors are:

(1) departures that reduce the sentencing range from Zone C or D to a lower zone
in cases in which no term of imprisonment is imposed;

* Those alternative reporting provisions would have required the Attorney General, within 15
days after a district court’s grant of a nonsubstantial assistance downward departure in any case, to submit
a report to the House and Senate Judiciary Committees identifying the case, the facts involved, the
identity of the district court judge, the district court’s stated reasons, whether the district court provided
the government with advance notice of its intent to depart, the position of the parties with respect to the
downward departure, and whether the government filed or intended to file a motion for reconsideration.
The Attorney General further would have been required, within five days after a decision by the Solicitor
General regarding the authorization of an appeal of departure, to submit to the House and Senate
Judiciary Committees a report describing that decision and the basis for such decision. Id.

¥ Memorandum from Attorney General John Ashcroft, United States Department of Justice, to
All Federal Prosecutors 4 (July 28, 2003) (regarding Department Policies and Procedures Concerning
Sentencing Recommendations and Sentencing Appeals) [hereinafter Ashcroft Appeals Memo].

% |d. at 3 (emphasis added).
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(2) departures of two or more criminal history categories based on over
representation of the seriousness of the defendant’s criminal history (see USSG
84A1.3);

(3) departures of three or more offense levels based on a “discouraged” factor, an
“unmentioned” factor, a combination of factors where no single factor justifies
departure, or an “impermissible” factor as defined in 18 U.S.C. § 3742(j)(2), for
an offense which, prior to the departure, resulted in an offense level of level 16 or
greater;

(4) departures in child victim or sexual abuse cases governed by 18 U.S.C.

8 3553(b)(2), as amended by the PROTECT Act (i.e., “an offense under section
1201 involving a minor victim, an offense under section 1591, or an offense under
chapters 71, 109A, 110, or 1177);

(5) departures granted on remand that do not comply with the new requirements
for sentencing after remand set forth at 18 U.S.C. § 3742(g); and

(6) departures not otherwise required to be reported that are improperly granted in
a manner that has become prevalent in the district or with a particular judge.*

Second, the memorandum directs prosecutors to protect the government’s right of appeal
by filing a timely notice of appeal when a government appeal is under consideration.

Third, the memorandum provides for review upon notification of adverse departure
decisions by the appropriate division at Main Justice. If an appeal is recommended by Main
Justice or the United States Attorney, the Solicitor General’s Office must review the case to
determine whether an appeal would be appropriate and meritorious.

Finally, in cases in which an appeal is authorized, the memorandum requires prosecutors
to “vigorously and professionally” pursue the appeal.

On September 22, 2003, the Attorney General issued another memorandum addressing
downward departures, among other things.”> The memorandum states that the circumstances in
which federal prosecutors will request or accede to downward departures in the future will be
“properly circumscribed” and “rare” and directs prosecutors to “affirmatively oppose downward

¥ See id. at A-1 to A-2 (Amendment to section 9-2.170(B) of the U.S. Attorney’s Manual)
(effective July 28, 2003).

0 Memorandum from Attorney General John Ashcroft, United States Department of Justice, to
All Federal Prosecutors 6-7 (Sept. 22, 2003) (regarding Department Policy Concerning Charging
Criminal Offenses, Disposition of Charges, and Sentencing) [hereinafter Ashcroft Charging Memo].
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adjustments that are not supported by the facts and the law,” and not *“stand silent” with respect
to such departures.*

Furthermore, the Attorney General’s memorandum seeks to make those instances in
which departures are agreed to by prosecutors more readily transparent. Reiterating existing
policies, the memorandum states that “[i]n those cases where federal prosecutors agree to
support departures, they are expected to identify departures for the courts. For example, it would
be improper for a prosecutor to agree that a departure is warranted, without disclosing such
agreement, so that there is neither a record of nor judicial review of the departure.”*

The implications of these Department of Justice policies on the incidence of downward
departures are discussed in more detail in Chapter 4 of this report.

5. Charging and Plea Bargaining Policies

The Attorney General’s September 22, 2003 memorandum also sets forth revised policies
concerning charging and plea bargaining practices. The Attorney General stated:

The fairness Congress sought to achieve by the Sentencing Reform Act and the
PROTECT Act can be attained only if there are fair and reasonably consistent
policies with respect to the Department’s decisions concerning what charges to
bring and how cases should be disposed. Just as the sentence a defendant
receives should not depend upon which particular judge presides over the case, so
too the charges a defendant faces should not depend upon the particular
prosecutor assigned to handle the case.*®

Some commentators have referred to charge bargaining and fact bargaining as giving rise to
“hidden departures.”*

The policy generally requires prosecutors to charge and pursue “the most serious, readily
provable offense or offenses that are supported by the facts of the case.”* The most serious

“U1d. at 7.

“21d.

“1d. at 2.

* See, e.g., infra ch. 4, at note 159.

% Ashcroft Charging Memo, supra note 40, at 2.
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offense or offenses are those that generate the most substantial sentence under the sentencing
guidelines or mandatory minimum sentences, and a charge is considered to be not “readily
provable” if the prosecutor has a good faith doubt, for legal or evidentiary reasons, as to the
government’s ability to prove a charge at trial.*

The policy also provides that any sentencing recommendation contained in a plea
agreement “must be fully consistent with the Guidelines and applicable statutes and with the
readily provable facts about the defendant’s history and conduct.” Furthermore, prosecutors
must disclose to the court “readily provable facts [that] are relevant to calculations under the
Sentencing Guidelines,” and cannot “fact bargain” or enter a plea agreement that results in the
sentencing court having “less than a full understanding of all readily provable facts relevant to
sentencing.”*

6. Early Disposition or Fast Track Programs
As set forth above, the PROTECT Act directs the Commission to promulgate a policy

statement authorizing a downward departure of not more than four offense levels if the
Government files a motion for such departure pursuant to an early disposition program

“®1d. The policy provides six limited exceptions to this general policy:

(1) readily provable charges that would not affect the applicable guideline range or
mandatory minimum sentence;

(2) readily provable charges not pursued pursuant to an authorized early disposition or
“fast-track” program;

(3) a most serious offense that, post-indictment and in good faith, is determined to be not
readily provable because of a change in the evidence or some other justifiable reason
(e.g., the unavailability of a witness);

(4) “rare circumstances” in which a prosecutor agrees to decline to charge or to pursue a
readily provable charge as part of a plea agreement that properly reflects substantial
assistance provided by the defendant in the investigation or prosecution of another
person;

(5) statutory enhancements, specifically 18 U.S.C. 88 851 and 924(c), that would result
in statutory sentences exceeding the applicable sentencing guidelines range, but only in
the context of a negotiated plea agreement and subject to additional limitations; and

(6) other “rare” exceptional circumstances, with the approval of the Assistant Attorney
General, United States Attorney, or designated supervisory attorney. Id. at 2-5.

471d. at 5.
“81d.
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authorized by the Attorney General and the United States Attorney.*® On September 22, 2003,
the Attorney General issued a memorandum outlining the criteria for authorization of early
disposition or fast track programs.*

The premise on which fast track programs are based is that defendants who promptly
agree to participate in such a program save the government significant scarce resources that can
be used in prosecuting other defendants and demonstrate acceptance of responsibility above and
beyond what is taken into account under §3E1.1 (Acceptance of Responsibility).>* The Attorney
General cautioned, however, that:

These programs are properly reserved for exceptional circumstances, such as
where the resources of a district would otherwise be significantly strained by the
large volume of a particular category of cases. Such programs are not to be used
simply to avoid the ordinary application of the Guidelines to a particular class of
cases.

Accordingly, the policy sets forth specific criteria which must be met in order for a fast track
program to be approved. The United States Attorney must demonstrate that:

(1) the district either (i) confronts an exceptionally large number of a specific
class of offenses within the district, and failure to handle such cases on an
expedited basis would significantly strain prosecutorial and judicial resources in
the district, or (ii) confronts some other exceptional local circumstance with
respect to a specific class of cases that justifies expedited disposition of such
cases;

(2) state prosecution of such cases is either unavailable or unwarranted:;

(3) the specific class of cases are comprised of highly repetitive and substantially
similar fact scenarios; and

“ Pub. L. No. 108-21, § 401(m)(2)(B), 117 Stat. 650, 675 (2003).

% Memorandum from Attorney General John Ashcroft, United States Department of Justice, to
All United States Attorneys 5 (Sept. 22, 2003) (regarding Department Principles for Implementing an
Expedited Disposition or “Fast-Track™ Prosecution Program in a District) [hereinafter Ashcroft Fast
Track Memo].

Hd. at 1.

2 1d. at 1-2.
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(4) the cases do not involve an offense designated by the Attorney General as a
“crime of violence.”?

The policy requires that, at a minimum, the defendant must enter into a written plea
agreement that includes an accurate description of the defendant’s offense conduct. In addition,
the defendant must agree (1) not to file any of the motions described in Rule 12(b)(3) of the
Federal Rules of Criminal Procedure; (2) to waive appeal; and (3) to waive the opportunity to
challenge the conviction under 28 U.S.C. § 2255, except with respect to ineffective assistance of
counsel.>

Beyond these minimum requirements, the policy leaves discretion to the United States
Attorney to decide whether the benefit to a defendant under a fast track program is an agreement
to a departure or an agreement not to charge or pursue the most serious readily provable offense.
An early disposition plea agreement may leave the extent of any departure to the discretion of
the sentencing court, or the parties may agree to bind the district court to a departure of a specific
number of levels, not to exceed four, pursuant to Rule 11(c)(1)(C) of the Federal Rules of
Criminal Procedure. A fast track program that uses charge bargaining instead of downward
departures is to provide commensurate sentencing reductions.®

The implications of early disposition or fast track programs on the incidence of
downward departures are discussed in more detail in Chapter 4 of this report.

D. COMMISSION IMPLEMENTATION OF THE PROTECT ACT
1. Commission Actions Prior to Enactment of the PROTECT Act

The Commission has been aware of and concerned about the increasing incidence of
downward departures and has taken several actions to address specific areas of concern prior to
enactment of the PROTECT Act. These actions, which are discussed briefly here, are covered in
more detail in Chapter 5.

The Commission, as reconstituted in November 1999, promulgated two amendments
during its initial amendment cycle aimed at reducing the incidence of certain types of departures.
Addressing a circuit conflict, the Commission created a new policy statement, 85K2.19 (Post-
Sentencing Rehabilitative Efforts), that strictly prohibits departures upon resentencing based on
a defendant’s post-sentencing rehabilitative efforts, even if exceptional.® The Commission

¥ 1d. at 2 (referencing 28 C.F.R. § 28.2).

% Ashcroft Fast Track Memo, supra note 50, at 3.
*1d.

% See USSG App. C, amend. 602.
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determined that departures based on such post-sentencing rehabilitative measures are
inconsistent with the policies established by Congress under 18 U.S.C. § 3624(b) and other
statutory provisions for reducing the time to be served by an imprisoned person, and inequitably
benefit only those offenders who gain the opportunity to be resentenced de novo.

During that initial amendment cycle of the newly reconstituted Commission, the
Commission also addressed another specific departure of concern, aberrant behavior. The
Commission resolved a circuit conflict regarding when a departure based on aberrant behavior
may be warranted by creating a new policy statement, 85K2.20 (Aberrant Behavior). The
Commission rejected the “totality of circumstances approach” endorsed by some circuits at the
time, concluding that it was overly broad and vague. Instead, the Commission structured the
new policy statement to limit consideration of aberrant behavior to certain types of offenses and
offenders, and categorically prohibited offenders convicted of certain serious offense conduct or
who have significant prior criminal records from being considered for a departure premised on
the aberrant nature of their behavior.>’

In 2001, the Commission took action to reduce departures in another category of concern,
illegal reentry offenses. The Commission acted to reduce departures in illegal reentry cases by
making comprehensive revisions to the guideline covering illegal reentry, 82L.1.2 (Unlawfully
Entering or Remaining in the United States), to provide more graduated enhancements for prior
convictions, depending on the seriousness of the prior aggravated felony and the dangerousness
of the defendant. Equally important, the Commission deleted the application note that had
invited a downward departure based on the seriousness of the prior aggravated felony.*® The
revised guideline became effective November 1, 2001, and data is not yet available to determine
the extent to which it has reduced the incidence of departures.

Also during this time, the Commission began to study departures more comprehensively
as part of its fifteen year review of the operation of the federal sentencing guideline system. The
timeline for completion of this project obviously was shortened significantly by enactment of the
PROTECT Act.

2. Commission Actions within 180 Days of Enactment of the PROTECT Act

The PROTECT Act includes a number of provisions aimed at reducing the incidence of
departures, among them stricter sentencing documentation and submission requirements and
other procedural reforms. The Commission already has observed a noticeable impact from these
changes, including a surge in the volume of sentencing documents it receives. Although
empirical evidence is not available, the Commission has received comments at recent training
sessions and conferences suggesting courts understand the concerns expressed in the PROTECT
Act and are reacting accordingly.

5" See id., amend. 603.
% See id., amend. 632.
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The PROTECT Act also made direct congressional amendments to the sentencing
guidelines to restrict the availability of departures for certain child crimes and sex offenses. The
Commission implemented those changes and, as directed, distributed those guideline
amendments to the federal criminal justice community on April 30, 2003.

The PROTECT Act directs the Commission to take steps to ensure that the incidence of
downward departures is substantially reduced more broadly. The Commission was created by
the Sentencing Reform Act to serve as an expert body on federal sentencing policy and a
national clearinghouse for federal sentencing data, and it has worked diligently and drawn on its
considerable expertise to implement the directives in a timely manner. During its deliberative
process, the Commission: (1) considered the legislative history of the Sentencing Reform Act of
1984 and other sentencing legislation, with particular emphasis on the role of departures; (2)
identified particular concerns regarding downward departures raised by Congress in the
PROTECT Act; (3) conducted an extensive empirical study of frequently cited reasons for
downward departures; (4) reviewed departure case law and literature; (5) solicited and weighed
public comment;* and (6) held two public hearings at which the Commission received testimony
from the Department of Justice, judges, federal defenders and prosecutors, and experts in the
criminal law on downward departures generally, and early disposition or fast track programs
specifically.

On October 8, 2003, the Commission unanimously adopted an emergency amendment
implementing the PROTECT Act directives effective October 27, 2003. The emergency
amendment is discussed in more detail in Chapter 5 and is provided in its entirety in Appendix
A. The amendment prohibits several factors as grounds for departure, restricts the availability of
certain departures, clarifies when certain departures are appropriate, and limits the extent of
departure permissible for certain offenders.

The Commission added provisions that prohibit or restrict departures in §5K2.0 (Grounds
for Departure), 85H1.4 (Physical Condition, Including Drug or Alcohol Dependence or Abuse;
Gambling Addiction), 85H1.6 (Family Ties and Responsibilities), 85H1.7 (Role in the Offense),
85H1.8 (Criminal History), 85K2.10 (Victim’s Conduct), §5K2.12 (Coercion and Duress),
§5K2.13 (Diminished Capacity), 85K2.20 (Aberrant Behavior), 84A1.3 (Departures Based on
Inadequacy of Criminal History Category), and 86B1.2 (Standards for Acceptance of Plea
Agreements), among other changes.

Included among the newly forbidden grounds for departure are:
. the defendant’s acceptance of responsibility for the offense;

. the defendant’s aggravating or mitigating role in the offense;

% 68 Fed. Reg. 39,173 (July 1, 2003).
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. the defendant’s decision, by itself, to plead guilty to the offense or to enter
into a plea agreement with respect to the offense;

. the defendant’s fulfillment of restitution obligations only to the extent
required by law, including the guidelines;

. the defendant’s addiction to gambling;

. the defendant’s aberrant behavior if the defendant has any significant prior
criminal behavior, even if the prior conduct did not result in a federal or
state felony conviction;

. the defendant’s aberrant behavior if the defendant is subject to a
mandatory minimum term of imprisonment of five years or more for a
drug trafficking offense, regardless of whether the defendant meets the
“safety valve” criteria at §5C1.2 (Limitation on Applicability of Statutory
Mandatory Minimum Sentences in Certain Cases);

. the overrepresentation by the defendant’s criminal history category of the
seriousness of the defendant’s criminal history or the likelihood that the
defendant will commit other crimes, if the defendant is an armed career
criminal within the meaning of 84B1.4 (Armed Career Criminal); and

. the overrepresentation by the defendant’s criminal history category of the
seriousness of the defendant’s criminal history or the likelihood that the
defendant will commit other crimes, if the defendant is a repeat and
dangerous sex offender against minors within the meaning of 84B1.5
(Repeat and Dangerous Sex Offender Against Minors).

The amendment also imposes increased restrictions on the availability of departures based on:

. multiple circumstances (previously referred to as a combination of
factors);
. the defendant’s family ties and responsibilities, particularly if the basis for

consideration is financial or caretaking responsibilities;

. victim’s conduct;
. coercion and duress; and
. diminished capacity.
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The amendment will impact the incidence of departures more generally by restructuring
departure provisions throughout the Guidelines Manual, particularly in §85K2.0 (Grounds for
Departure), to track more closely both the statutory criteria for imposing a sentence outside the
guideline sentencing range and the newly enacted statutory requirement that reasons for
departure be stated with specificity in the written order of judgment and commitment.®

To emphasize the importance of specific written reasons for departure decisions, the
Commission added specific documentation requirements in three policy statements, sections
5K2.0 (Grounds for Departure), 4A1.3 (Departures Based on Inadequacy of Criminal History
Category), and 6B1.2 (Standards for Acceptance of Plea Agreements). The Commission
determined that requiring sentencing courts to document reasons for departure with greater
specificity will complement the findings and documentation required of sentencing courts by the
PROTECT Act, facilitate appellate review, and improve the Commission’s ability to monitor
departure decisions and refine the guidelines as necessary.

The need for greater specificity and standardization in departure documentation was
particularly brought to light by certain data limitations the Commission encountered when
conducting the empirical analysis for this report. In particular, the Commission is concerned that
the Statements of Reasons often do not provide sufficient detail to enable the Commission to
understand the sentencing court’s substantive reasons for departure. In such instances the
usefulness of departure decisions as a feedback mechanism regarding the operation of the
guidelines is lessened. The Commission’s data collection process is discussed in more detail in
Chapter 2 of this report.

The Commission also added a new policy statement, 85K3.1 (Early Disposition
Programs), that restates the language contained in the directive at section 401(m)(2)(B) of the
PROTECT Act. The new policy statement provides that, upon motion of the government, the
court may depart downward not more than four offense levels pursuant to an early disposition
program authorized by the Attorney General of the United States and the United States Attorney
for the district in which the court resides. The Commission determined that this action is
appropriate at this time despite several concerns that are discussed in Chapter 4 and pending
further study.

The Commission is unable to determine the full impact of early disposition programs
(often referred to as fast track programs) on the departure rate, but the impact is believed to be
significant. The Commission estimates that in fiscal year 2001 the government initiated
approximately 40 percent of all nonsubstantial assistance downward departures. The
Commission, however, cannot isolate which departures were pursuant to a fast track program
because courts in districts with fast track programs frequently cite reasons other than fast track
when granting a government initiated departure, and fast track programs are not exclusive to

% See 18 U.S.C. 88 3553 (Imposition of a sentence) and 3742(e) (Review of a sentence)
(Consideration) (West Supp. 2003).
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districts along the southwest border. When government initiated departures are excluded, the
downward departure rate is 10.9 percent, which is significantly lower than the overall reported
downward departure rate of 18.1 percent.®

An alternative method of estimating the impact of fast track programs is to exclude from
the departure analysis the judicial districts along the southwest border, which are coping with
significantly increased caseloads of immigration and immigration related offenses. In fiscal year
2001, the southwest border districts had a combined departure rate of 38.2 percent. In contrast,
the departure rate for the rest of the nation was 10.4 percent, which also is significantly lower
than the overall departure rate of 18.1 percent.® Circumstances unique to the southwest border
thus appear to be driving the overall national departure rate significantly higher than it otherwise
would be.

3. Ongoing Commission Review

The Commission believes that its emergency amendment will work together with the
many statutory and guideline changes enacted by the PROTECT Act, and the recently
implemented Department of Justice policies regarding appeals, fast track, and plea bargaining to
reduce substantially the incidence of downward departures. The Commission worked diligently
to implement the directive, but its efforts in this area are ongoing and will extend beyond the 180
day time period established by the PROTECT Act.

The Commission is continuing to work on several specific areas that affect the incidence
of departures. This nonexhaustive list includes possible refinements to the criminal history
calculations to take into account data that is now becoming available from the Commission’s
multi-year comprehensive recidivism study. Refinements to the criminal history calculations
would enable the Commission to restrict even further criminal history departures, and perhaps
eliminate aberrant behavior departures. The Commission has furthered this process by voting to
publish an issue for comment in the Federal Register regarding whether aberrant behavior
departures should be prohibited.

The Commission also has identified immigration offenses as a priority for the current
amendment cycle.®®* Immigration offenses account for a substantial proportion of downward
departures — one-third of all downward departures in fiscal year 2001 — and data regarding the
impact of the Commission’s 2001 illegal reentry amendment on the departure rate for such
offenses will be available soon. Further refinements to the guidelines for immigration offenses
may further reduce the incidence of departures.

® See infra ch. 4, fig. 14.
62 See infra ch. 4, fig. 16.
% Sentencing Guidelines for the United States Courts, 68 Fed. Reg. 5226465 (Sep. 2, 2003).
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Related to immigration offenses, the Commission intends to study and monitor closely
the operation of early disposition programs and the new policy statement at 85K3.1 (Early
Disposition Programs). As explained in Chapter 4, early disposition programs and the departure
provision as promulgated have the potential to increase unwarranted sentencing disparity based
on geography, which gives cause for further study.

In addition, the Commission intends to study whether collateral consequences such as
inmate classification and facility designation decisions, crediting policies for previous time
served and satisfactory behavior, correctional employment and other program opportunities or
policies, furlough and work release policies, post-release incarceration policies, and similar
factors relating to the place and manner in which a sentence is to be served and the defendant’s
eligibility for release thereafter, should be prohibited grounds for departure.

More generally, the Commission continues to review departure provisions throughout the
Guidelines Manual and to consider whether any circumstances warranting departure should be
incorporated as guideline adjustments.

E. ORGANIZATION OF REPORT

Chapter 2 describes the Commission’s overall data collection processes and some of its
limitations.

Chapter 3 presents findings from the Commission’s data analysis of downward
departures.

Chapter 4 discusses various contributors to the increasing incidence of downward
departures.

Chapter 5 discusses Commission actions to reduce the incidence of downward departures
taken both in the recent past and in direct response to the PROTECT Act, and sets forth the
specific plans for continued work in this area in the near future.

Appendix A sets forth the emergency amendment, effective October 27, 2003,
promulgated by the Commission in direct response to the directives contained in the PROTECT
Act.

Appendix B presents a detailed legislative history of sentencing reform provisions,
focusing on the role of departures in the guideline sentencing system.

Appendix C explains the data methodology used in preparation of this report.
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Chapter 2

SENTENCING DATA COLLECTION

Members of Congress and others in support of the PROTECT Act often cited
Commission sentencing data as evidence that the downward departure rate should be
substantially reduced in order to better achieve the purposes of sentencing. This chapter
discusses some of the issues the Commission encounters in collecting sentencing data,
particularly data on departures.

A. SENTENCING DOCUMENTATION SUBMISSION

The Commission maintains a comprehensive, computerized data collection system that
forms the basis for its clearinghouse of federal sentencing information.** The Commission relies
on this database in its ongoing monitoring and evaluation of the guidelines, for many of its
research projects, and for responding to the hundreds of data requests received from Congress
and other criminal justice entities each year.

Pursuant to a longstanding Memorandum of Understanding between the Administrative
Office of the United States Courts and the Commission, and subsequent joint memoranda to the
courts,® the sentencing courts in each district were requested to submit to the Commission the
following documents for every case sentenced under the Sentencing Reform Act:

. Charging Document (Indictment/Information)
. Presentence Report (PSR)
. Report on the Sentencing Hearing (Statement of reasons for imposing sentence as

required by 18 U.S.C. § 3553(c)) (Statement of Reasons)®
. Written Plea Agreement (if applicable)
. Judgment and Commitment Order
. Amended Judgments or Orders that Change a Sentence (e.g., Reductions in

% See 28 U.S.C. § 995(a)(14-15) (2003).

% See Memorandum from the Administrative Office of the United States Courts, to All Federal
Judges, Clerks, Probation Officers and Court Reporters (Mar. 7, 1988) (regarding Documentation to be
Sent to the United States Sentencing Commission) [hereinafter AO Memo of Understanding]; see also
Letter from Leonidas Ralph Mecham, Director, Administrative Office of the United States Courts, to
Judge William W. Wilkins, Jr., Chair, United States Sentencing Commission (June 22, 1988) (regarding
maintenance of confidentiality of sentencing information transferred to the Sentencing Commission)
[hereinafter Mecham-Wilkins Letter]; Memorandum from the Administrative Office of the United States
Courts, to All Federal Judges, Clerks, Probation Officers and Court Reporters (July 7, 1993) (regarding
Documentation to be Sent to the Sentencing Commission) [hereinafter Mecham-Conaboy Letter].

% 18 U.S.C. § 3553(c) (prior to its amendment by the PROTECT Act).

24



Sentence Orders pursuant to Fed. R. Crim. P. 35(b))

For each case for which the Commission receives sentencing documentation, the
Commission extracts and enters into its database more than 250 pieces of information, including:

. case identifiers (e.g., date of sentence, judicial district, defendant)

. sentence imposed

. demographic information

. statute of conviction information (including statutory minimum and maximum
penalties)

. the complete range of court guideline application decisions

. departure information.

The completeness and accuracy of the Commission’s sentencing data are directly
dependent on the documentation it receives from the sentencing courts. The judicial districts
generally are highly compliant with document submission requirements, and in fiscal year 2001
the Commission received court documents for approximately 60,000 cases sentenced under the
Sentencing Reform Act between October 1, 2000, and September 30, 2001.%

For purposes of collecting departure information, the Commission uses only the
Statement of Reasons to extract such information. The Commission does not rely on other
sentencing documents it receives, for example, presentence reports, because they are prepared
prior to the sentencing hearing and may not reflect the sentence ultimately imposed by the court
or the court’s reasons. Accordingly, for any particular case, if the Commission receives case
documents indicating that the sentence is outside the guideline range, but if the Commission
does not receive a Statement of Reasons, it does not enter departure information for that case
into its sentencing database.

The overwhelming majority of judicial districts submitted Statements of Reasons to the
Commission for well over 90 percent of their cases sentenced in fiscal year 2001.%® There are a
handful of judicial districts, however, for which the Commission routinely has not received
Statements of Reasons. In fiscal year 2001, for example, the Commission did not receive
Statements of Reasons for 70.7 percent of the cases sentenced in the Central District of
California, 56.5 percent of the cases sentenced in the District of Utah, and 42.1 percent of the
cases sentenced in the Eastern District of Virginia. Departure information for a substantial
proportion of cases sentenced in those districts, therefore, is missing in the Commission’s
database, and as a result, the departure rates (for both substantial assistance and nonsubstantial

assistance departures) reported in the Commission’s Sourcebook of Federal Sentencing Statistics

7 USSC 2001 Sourcebook of Federal Sentencing Statistics, tbl 1.
% 1d.
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for such judicial districts may be less reliable.®

The Commission has taken measures to reduce the number of missing sentencing
documents, including sending a letter annually to the courts identifying those cases in which
there appear to be missing documents. The Commission generates this list in part by matching
cases contained in its database with cases in a database maintained by the Administrative Office
of the United States Courts.

B. DEPARTURE INFORMATION CONTAINED IN STATEMENT OF REASONS

Even for cases in which the Statement of Reasons is submitted, the usefulness of the
Commission’s departure data is directly determined by the specificity and extent of the
information set forth in the Statement of Reasons. With respect to departures, ideally the
Statement of Reasons would provide information with sufficient specificity to enable a clear
understanding of the court’s substantive reasons for departing from the guideline sentencing
range. Such detailed information not only would assure that departures are properly reported by
reason in the Commission’s annual Sourcebook of Federal Sentencing Statistics,” but also would
facilitate the Commission’s monitoring and refinement of the guidelines in light of departure
decisions.”™

Although a clear and detailed reason for departure may be expressed by the court
elsewhere (e.g., orally at the sentencing hearing), such information often is lacking on the
Statement of Reasons. For example, in preparing this report the Commission examined 120
cases sentenced in fiscal year 2001 in which the Statement of Reasons cited “overrepresentation
of criminal history” as the reason for downward departure. In only 21 of those 120 cases
(17.5%) did the Statement of Reasons specify how or why the criminal history score as
calculated under the guidelines overrepresented the defendant’s criminal history. Similarly, in
less than one-third (30.3%) of the 178 cases examined in which the Statement of Reasons cited a
“plea agreement” as the reason for departure was the underlying reason specified in either the
Statement of Reasons or the plea agreement.” Only 51.1 percent of the 223 cases citing “general

% See id. at thl 26, fn. 1.
0 See id. at thl 24.

™ See USSG, Ch.1, Pt.A (4)(B), intro. comment. (2002) (“By monitoring when courts depart from
the guidelines and analyzing their stated reasons for doing so and court decisions with references thereto,
the Commission, over time, will be able to refine the guidelines to specify more precisely when
departures should and should not be permitted.”); see also infra Appendix C, p. C-1 (discussing
Commission’s data collection).

"2 See, e.g., Letter from Cathy A. Battistelli, Chair, Probation Officers Advisory Group, to Judge
Diana E. Murphy, Chair, U.S. Sentencing Commission 1 (Aug. 1, 2003) (regarding public comment on
PROTECT Act implementation) stating POAG’s belief that more specific information from courts is
needed to justify downward departure pursuant to a “plea agreement.”
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mitigating circumstances” (85K2.0) specified what those underlying substantive circumstances
were.” Furthermore, in fiscal year 2001 the Commission received 219 Statements of Reasons
that indicated a downward departure was granted but failed to state any reason for the departure.
C. PROTECT ACT REMEDIES

The PROTECT Act establishes new statutory documentation requirements aimed at
improving the Commission’s ability to collect and report complete and accurate sentencing data.
Section 401(h), entitled “Improved Data Collection,” amended 28 U.S.C. § 994(w) to state:

The Chief Judge of each district shall ensure that, within 30 days following entry

of judgment in every criminal case,’ the sentencing court submits to the

Commission a written report of the sentence, the offense for which it is imposed,

the age, race, sex of the offender, and information regarding factors made relevant

by the guidelines. The report shall also include —

(A) the judgment and commitment order;

(B) the statement of reasons for the sentence (which shall include the
reason for any departure from the otherwise applicable guideline range);

(C) any plea agreement;
(D) the indictment or other charging document;
(E) the presentence report; and

(F) any other information as the Commission finds appropriate.”

3 See, e.g., Letter from Barry Boss & Jim Felman, Co-chairs, Practitioners’ Advisory Group, to
Judge Diana E. Murphy, Chair, U.S. Sentencing Commission 6 (Aug. 4, 2003) (regarding July 1, 2003
Request for Comment (PROTECT Act)) advocating elimination of general mitigating circumstances as
basis for downward departure “without a more specific reason or combination of reasons that comply”
with revised guidance in USSG 8§5K2.0.

™ The Commission, based on discussions with congressional staff, understands that sentencing
documentation is required to be submitted only for cases sentenced under the guidelines, and not for petty
offenses as defined in 18 U.S.C. 8 19 (2003), which is consistent with the statutory requirements prior to
enactment of the PROTECT Act.

" Pub L. No. 108-21, § 401(h)(1), 117 Stat. 650 (2003). Section 994(w) previously did not
contain a 30 day deadline for submission of the documents and did not impose a duty on the Chief Judge
of each district to ensure compliance with this section. Additionally, the only document specifically
required by statute to be submitted to the Commission prior to the PROTECT Act was a “written report of
the sentence.”

27



Pursuant to the PROTECT Act, on June 17, 2003, the Commission Chair and the Chair of
the Criminal Law Committee of the Judicial Conference of the United States issued a joint
memorandum to all Chief Judges of United States District Courts, District Court Executives,
Clerks of United States District Courts, and Chief Probation Officers, reiterating the new
statutory requirements, which require substantially the same documents to be sent as did the
prior joint memoranda from the Commission and the Administrative Office of the United States
Courts.™

The PROTECT Act also requires the Commission to submit to Congress at least annually
an “accounting of those districts that it believes have not submitted the appropriate information
and documents required by this section.””

The PROTECT Act also amended 18 U.S.C. § 3553(c) (Statement of reasons for
imposing a sentence) to require the sentencing court, if imposing a sentence outside the
prescribed guideline range, to state “the specific reason” for departing from the guidelines “with
specificity in the written order of judgment and commitment . . . .”™

"6 See Memorandum from the Administrative Office of the United States Courts, to All Federal
Judges, Clerks, Probation Officers, and Court Reporters (June 17, 2003) (regarding Documentation
Required by Congress to be Sent to the Sentencing Commission) [hereinafter the Murphy-Lake Letter];
see also Mecham-Wilkins Letter, supra note 65 and Mecham-Conaboy Letter, supra note 65 (setting
forth documents required to be transferred to the Commission by courts).

" Pub. L. No. 108-21, § 401(h)(3), 117 Stat. 650 (2003). Section 401(h)(2) of the PROTECT Act
also requires the Commission, upon request, to provide to the House and Senate Committees on the
Judiciary “the written reports and all underlying records accompanying those reports described in this
section, as well as other records received from the courts.” Concerns have been raised by judges,
prosecutors, defense attorneys, and probation officers that this provision has the potential to put sensitive
court documents into the public domain. The Commission raises this issue because ad hoc responses to
this concern risk undermining the congressional intent behind the other provisions of section 401(h) of
the PROTECT Act to improve the Commission’s data collection. In its annual report to the Commission
required by 28 U.S.C. § 994(0), the Department of Justice recognized similar concerns:

We believe it is critical both that the Commission receive documentation of all cases
sentenced under the guidelines and that the confidentiality of sensitive court information
be maintained. As to confidentiality, we are especially concerned that making available
to the public defendant cooperation agreements may, in certain cases, jeopardize the
cooperating defendant as well as law enforcement officers and public safety generally.

Letter from Eric Jaso, Counselor to the Assistant Attorney General of the United States, Department of
Justice, to Judge Diana E. Murphy, Chair, United States Sentencing Commission 3-4 (Aug. 1, 2003).
The Department of Justice further urged the Commission to work with Congress and others to ensure that
the congressional intent of improving the Commission’s data collection is achieved in a manner that
appropriately protects confidentiality. Id.

7 pub L. No. 108-21, § 401(c)(1), 117 Stat. 650 (2003).
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In addition, on September 22, 2003, the Judicial Conference of the United States adopted
a more detailed Statement of Reasons that should enhance the sentencing court’s ability to
provide additional specificity in that document. The Conference’s Criminal Law Committee
previously had considered and incorporated input from the Commission regarding a revised
Statement of Reasons. Use of the new standardized form in all judicial districts also will
improve the Commission’s ability to collect and report sentencing data, although the
Commission has no authority to require its use. The Commission, working with the
Administrative Office of the United States Courts and the Federal Judicial Center, is planning to
provide greater training and instruction to sentencing courts and court personnel on the
importance of using and submitting the standardized, more detailed Statement of Reasons.”

Notwithstanding the data collection issues raised in this chapter, the Commission’s
current sentencing data provide the most complete and reliable information regarding the use of
departures available to policy makers. The recent actions taken by the Commission and the
Judiciary to improve and standardize sentencing documentation and to increase submissions of
such documents to the Commission will advance the overall goals of the PROTECT Act.®

The Commission expects that the new statutory requirements enacted by Congress and
the courts’ responses to them will enhance its ability to collect and report complete and accurate
sentencing data. In addition, the greater specificity in the Statement of Reasons will provide the
Commission more useful feedback from the courts regarding the operation of the guidelines. As
envisioned when the initial guidelines were promulgated, such detailed feedback from the courts
will facilitate the Commission’s periodic review of the guidelines as required by the Sentencing
Reform Act and over time enable it to “create more accurate guidelines that specify precisely
where departures should and should not be permitted.”®

" See Letter from Judge Diana E. Murphy to the General Accounting Office (Oct. 2003)
(discussing Commission data collection).

8 Pyb L. No. 108-21, § 401, 117 Stat. 650 (2003).
8 See USSG, supra note 7.
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Chapter 3

ANALYSIS OF COMMISSION SENTENCING DATA

This chapter presents findings from the Commission’s data analysis of downward
departures. In preparing this analysis, the Commission supplemented data from its
comprehensive, computerized data collection system described in Chapter 2 (the “Monitoring”
database) with additional data specifically collected from sentencing documents to better
understand the incidence of downward departures in cases sentenced under the federal
guidelines.

This analysis presents trends in rates and reasons cited for downward departures and
examines the relationships between trends and caseload composition, offender characteristics,
and judicial districts. Findings also are presented from the Commission’s special data collection
effort that focused on six frequently cited downward departure reasons. A detailed explanation
of the methodology used for this analysis is contained in Appendix C.

A. TRENDS IN DOWNWARD DEPARTURES

A decreasing majority of cases sentenced under the federal sentencing guidelines were
sentenced within the applicable guideline range from fiscal year 1991 (80.6%) to fiscal year
2001 (63.9%).% See Figure 1. The decline in the rate of within range sentences has been
gradual and primarily is reflected in the corresponding increase in the nonsubstantial assistance
downward departure rate. Between fiscal years 1991 and 2001, the downward departure rate
increased from 5.8 percent to 18.1 percent, increasing an average of 1.2 percentage points in any
given year. Substantial assistance departures, pursuant to section 5K1.1, increased at a slower
rate during this time from 11.9 percent to 17.4 percent.

The data analyses presented in this chapter are for nonsubstantial assistance downward
departures only.

8 Data from fiscal years 1991-1998 are from the Commission’s Monitoring datafiles. Data from
fiscal years 1999-2001, however, are from the Commission’s revised fiscal year datafiles. See infra
Appendix C for further information on the revised datafiles.
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Figure 1
Trends in Departure Status
Fiscal Year 1991-Fiscal Year 2001
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SOURCE: U.S. Sentencing Commission 1991-2001 Datafiles, USSCFY1991-NEWUSSCFY2001.

1. Judicial Districts

The average rate of downward departures for all 94 federal judicial districts was 18.1
percent in fiscal year 2001. There was, however, wide variation across districts, with downward
departure rates ranging that year from 1.4 percent in the Eastern District of Kentucky to 62.6

percent in the District of Arizona.

Figure 2 shows the vast majority

District of Washington (51.5%), and the

(94.6%) of federal judicial districts had downward
departure rates of 10 percent or less in fiscal year 1991. In 2001, the downward departure rates
remained at or below 10 percent in most districts (60.6%), however, 25.5 percent of districts had
departure rates between 10 and 20 percent. See Figure 3. A small number of districts had much
higher downward departure rates by fiscal year 2001. For example, downward departures were
granted in more than half of the cases sentenced in the District of Arizona (62.6%), the Eastern

Southern District of California (50.1%).
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Figure 2
Downward Departure Rates by Judicial District
Fiscal Year 1991

L 10%orLess [—J 11%-20% o 21%-30%
B 3106-40% B 41%-50% B 51% or More

Of the 33,419 cases, 553 cases with no analogous guidelines were excluded. Of the remaining 32,866 cases, 1,099 were excluded due to
missing departure information.
SOURCE: U.S. Sentencing Commission 1991 Datafile, USSCFY1991.

Figure 3
Downward Departure Rates by Judicial District
Fiscal Year 2001

[ 10%orLess 1 11%-20% ] 21%-30%
. 31%-40% N 4196-50% B 519 or More

Of the 59,897 cases, 332 cases with no analogous guidelines were excluded. Of the remaining 59,565 cases, 4,461 were excluded due to
missing departure information.
SOURCE: U.S. Sentencing Commission Revised 2001 Datafile, NEWUSSCFY2001.
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Districts classified as having relatively high downward departure rates, and districts
having relatively low downward departure rates generally remain in those categories from year
to year. Figure 4 shows trends for the six districts with the highest downward departure rates in
fiscal year 2001. These six districts together accounted for 47.3 percent of all downward
departures granted in fiscal year 2001. From 1991 to 2001, two of these districts, Arizona and
Connecticut, consistently had high downward departure rates, averaging 52 percent and 33
percent, respectively. Downward departure rates varied, however, in the other high rate districts
of Eastern Washington, Southern California, New Mexico, and Eastern New York during the
same period.

Districts with the lowest downward departure rates show even greater consistency over
time. Downward departure rates between fiscal years 1991 and 2001 consistently have been less
than ten percent for the six districts with the lowest downward departure rates (Eastern
Kentucky, South Carolina, Western Virginia, Maine, Western Arkansas, and Southern West
Virginia).® See Figure 5.

& Due to their very small caseloads, the districts of Guam and the Northern Mariana Islands (80
cases and 15 cases, respectively, in fiscal year 2001) were excluded from the analysis for Figures 4 and 5.
Their downward departure rates were 1.4 percent and 0.0 percent, respectively, in fiscal year 2001.
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Figure 4
Trends in Districts with Relatively High Downward Departure Rates
Fiscal Year 1991-Fiscal Year 2001
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Figure 5

Trends in Districts with Relatively Low Downward Departure Rates
Fiscal Year 1991-Fiscal Year 2001
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2. Offense Type

Figure 6 shows that the composition of offense types sentenced under the federal
guidelines generally has been consistent over time. Drug trafficking, fraud, and firearms offenses
combined accounted for approximately the same proportion of all offenses in both fiscal years
1991 (58.7%) and 2001 (59%). The proportion of immigration offenses, however, more than
doubled during that period, increasing from 6.9 percent in fiscal year 1991 to 17.5 percent in
fiscal year 2001.%* Figure 7 depicts the growth in the absolute number of immigration offenses
sentenced under the guidelines over the relevant period. By fiscal year 2001, 10,457 immigration

offenses were sentenced under the guidelines compared to 2,300 in fiscal year 1991.

Figure 6
Offenses Sentenced Under the Guidelines
Fiscal Year 1991 and Fiscal Year 2001

Fiscal Year 1991 Fiscal Year 2001

Firearms

All Other

All Other Offenses

Offenses
30.3%

Immigration
6.9%

SOURCE: U.S. Sentencing Commission 1991 and 2001 Datafiles, USSCFY1991 and NEWUSSCFY 2001.

Firearms

8 This increase in immigration offenses corresponded with moderate decreases in other offense
types. For example, the proportion of robbery, larceny, embezzlement, and simple drug possession

offenses declined by a few percentage points during this period.
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Figure 7

Fiscal Year 1991-Fiscal Year 2001

Trend in Immigration Offenses Sentenced Under the Guidelines

12,000 Number of Cases

11,697

10,000 ~

9,675

8,000 A
8,062

6,000 B

4,931
4,000 A

3,170

2,000 +|5 300 2,338
’ 1928 | 2189

10,457

SOURCE: U.S. Sentencing Commission 1991-2001 Datafiles, USSCFY1991-NEWUSSCFY2001.
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2001

Downward departure rates increased for nearly all offense types between fiscal years 1991
and 2001, but to varying degrees. Figure 8 shows the trends in downward departure rates for each
of the five major offense categories between fiscal years 1991 and 2001.2° While the number of
immigration offenses increased at a faster rate than the overall federal caseload, the downward
departure rate for immigration offenses accelerated much faster than rates for other offense types.
While downward departure rates approximately doubled for most offenses and nearly tripled for
drug trafficking offenses, downward departure rates for immigration offenses increased by 1,171

percent.

8 These five offense categories accounted for 69.8 percent of all federal guidelines cases in fiscal

year 1991 and 79.2 percent in 2001.
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Figure 8

Trends in Downward Departure Rates for Selected Offense Types
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The corresponding increases in both the number of immigration cases and their downward
departure rate combined to result in immigration offenses accounting for a steadily increasing
proportion of all downward departures. In 1991, downward departures for immigration offenses
accounted for about three percent (60 of 1,833) of all downward departures. By 2001, however,
downward departures for immigration offenses accounted for one-third (3,310 of 9,972) of all
downward departures.

3. Citizenship

As would be expected given the increasing number of federal immigration offenses, the
proportion of non-U.S. citizens sentenced under the federal guidelines also increased between
1991 and 2001. Non-U.S. citizens accounted for 33.6 percent of all federal offenders sentenced
under the guidelines in fiscal year 2001, an almost 50 percent increase from 22.7 percent in 1991.
See Figure 9.

Figure 9
Citizenship of Federal Offenders
Fiscal Year 1991 and Fiscal Year 2001

Fiscal Year 1991 Fiscal Year 2001

U.S. Citizens

77.3% Non-U.S. U.S. Citizens Non-U.S.

Citizens 66.4% Citizens
22.7% 33.6%

Of the 33,419 cases sentenced in fiscal year 1991, 1,667 have been excluded and of the 59,882 cases sentenced in fiscal year 2001, 2,232
have been excluded due to missing information on citizenship status.
SOURCE: U.S. Sentencing Commission 1991 and 2001 Datafiles, USSCFY1991 and NEWUSSCFY 2001.
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This increase is important in light of the different trends in downward departure rates for U.S.
citizen and non-U.S. citizen offenders. While the downward departure rate for U.S. citizens

increased gradually, from 5.9 percent to 12.9 percent, the rate for non-U.S. citizens increased
from 5.8 percent to 28.3 percent between 1991 and 2001, a five-fold increase. See Figure 10.

Figure 10
Trends in Downward Departure Rates by Offender Citizenship
Percent Fiscal Year 1991-Fiscal Year 2001
50
|- U.S. Citizens 1 Non-U.S. Citizens —e— All Federal Offenders |
40 +
30 T+ 28.3
50 256 [ |
209 238
20
|_—4&
12, 12.9
10 -
0 -

1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001
SOURCE: U.S. Sentencing Commission 1991-2001 Datafiles, USSCFY1991-NEWUSSCFY2001.

4. Downward Departure Reasons

Historically, a small number of reasons have accounted for the majority of downward
departure reasons.®® The specific mix of those reasons, however, changed substantially between
1991 and 2001.%" In fiscal year 1991, six downward departure reasons accounted for half (51.0%)

8 Because courts often cite multiple departure reasons in a single case, statistics for individual
downward departure reasons are reported as a percentage of all downward departure reasons rather than

all downward departure cases. For example, the 9,972 downward departure cases cited 10,814 reasons in
fiscal year 2001.

8 The fiscal year 2001 downward departure reason data is from the revised datafile. See infra
Appendix C for more information.
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of all reasons cited: Pursuant to plea agreement (22.5%), overrepresentation of criminal history
(7.3%), general mitigating circumstances (7.2%), physical condition (5.5%), family ties and
responsibilities (4.7%), and diminished capacity (3.7%).

Six reasons accounted for three-quarters of all downward departure reasons in fiscal year
2001, but only three of the reasons cited in 1991 continued their relative prominence a decade
later. Plea agreement, criminal history, and general mitigating circumstances continue to account
for more than half (54.4%) of all downward departure reasons cited, but by 2001 three different
downward departure reasons rounded out the six most frequently cited reasons: aberrant behavior
(8.1%), fast track (7.8%), and deportation (5.1%). See Figure 11. Usage trends for these six
downward departure reasons appear in Figure 12.

Figure 11
Most Frequently Cited Downward Departure Reasons
Fiscal Year 1991 and Fiscal Year 2001

Fiscal Year 1991 Fiscal Year 2001
Criminal History

7.3% General Mitigating
Circumstances

Aberrant
Behavior

Pursuant to
Plea Agreement
22.5%

Diminished
Capacity
3.7%

Agreement
All Other Reasons

0,
49.0% Fast Track

7.8%

All Other Reasons
24.6%

Charts are based on the total number of downward departure reasons cited rather than the total number of cases receiving a downward departure
because courts often provide multiple reasons for departure.
SOURCE: U.S. Sentencing Commission 1991 and 2001 Datafiles, USSCFY1991and NEWUSSCFY2001.
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Figure 12
Trends in Most Frequently Cited Downward Departure Reasons
Fiscal Year 1991- Fiscal Year 2001
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SOURCE: U.S. Sentencing Commission 1991-2001 Datafiles, USSCFY1991-NEWUSSCFY 2001.
43



The significance of the changing mix of downward departure reasons is their
interrelationship with high departure rate districts and offense types. In order to understand the
factors considered by the court when citing these frequently cited reasons, the Commission
undertook an empirical study of court documents. Results of that review are presented in the
following section.

B. ANALYSIS OF DOWNWARD DEPARTURE REASONS

To complement the preceding analysis, the Commission reviewed sentencing documents
and collected additional information from a random sample of cases that received downward
departures. The Commission reviewed a ten percent sample of each of six frequently cited
downward departure reasons (more than 600 downward departure cases): general mitigating
circumstances, pursuant to plea agreement, criminal history, aberrant behavior, family ties and
responsibilities, and diminished capacity.

Findings from the analysis of cases citing these six departure reasons, as well as
information about departures citing fast track and deportation, are described below and
underscore the concentration of downward departures in a small number of districts and offense

types.

1. Fast Track

Cases that specifically cited fast track on the Statement of Reasons accounted for 7.8
percent of all downward departure reasons in fiscal year 2001. The Commission did not review a
sample of downward departure cases citing fast track because existing data and anecdotal
evidence indicated that fast track departures operate similarly to the early disposition programs
outlined by Congress in the PROTECT Act and the criteria for authorization of early disposition
or “fast track” policies included in the Attorney General’s September 22, 2003 memorandum.®

Cases citing fast track as a reason for departure are almost exclusive to the Southern
District of California, which accounted for 92.4 percent of departures for this reason in fiscal year
2001. The overwhelming majority, 81.6 percent, of fast track departures involved drug
trafficking offenses. Non-U.S. citizens accounted for 58.2 percent of offenders granted fast track
departures, a rate nearly two times greater than their proportion in the federal offender population
(33.6%).

2. Deportation
Cases that specifically cited agreement to deportation on the Statement of Reasons

comprised 5.1 percent of all downward departure reasons in fiscal year 2001. The Commission
did not include cases with these departures in its sample because, similar to fast track, downward

8 Ashcroft Fast Track Memo, supra note 50 .
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departures for deportation seem to be related to early disposition programs and subject to the
criteria outlined in the Attorney General’s September 22, 2003 memorandum.® The Districts of
Arizona (55.9%) and Eastern Washington (16.8%) granted 72.7 percent of deportation departures
in fiscal year 2001. The overwhelming majority (84.3%) of deportation departures involved
immigration offenses. Drug trafficking offenses, however, accounted for nearly all of the
remaining (13.2%) offenses.

3. General Mitigating Circumstances (85K2.0)

General mitigating circumstances accounted for 24.1 percent of all downward departure
reasons cited in fiscal year 2001. More than half (59.3%) of the cases citing general mitigating
circumstances were sentenced in three districts on the southwest border of the United States, the
Districts of Southern California (24.9%), Western Texas (24.6%), and Arizona (9.8%). Drug
trafficking (43.2%) and immigration offenses (32.3%) comprised three-quarters of the offenses
receiving downward departures for general mitigating circumstances. Non-U.S. citizens
accounted for slightly more than half (50.9%) of offenders with downward departures for this
reason.%

The Commission’s analysis of the general mitigating circumstances departure sample
attempted to discern the specific substantive factor the court found mitigating in each case.*
Figure 13 shows that the specific mitigating factor, however, was documented in only half
(51.1%) of the sample cases. When case documentation did indicate the substantive mitigating
factors considered by the court, nearly half (48.3%) identified factors relating to departures
initiated by the government (e.g., early plea, deportation, procedural waivers, fast track, etc.). An
additional 40.3 percent of the general mitigating circumstances departure sample cited departure
factors identified elsewhere in the Guidelines Manual (e.g., family ties, aberrant behavior, mental
and emotional conditions, etc.). The mitigating factors in the remaining 11.4 percent were unique
to the specific case and not mentioned elsewhere in the guidelines as grounds for downward
departure.

¥ 1d.

% Non-U.S. citizens also accounted for more than half (54%) of the drug trafficking offenders
granted downward departures for general mitigating circumstances in these three districts.

°! The ten percent sample of general mitigating circumstances departures consisted of 223 cases.
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Figure 13
Factors Underlying General Mitigating Circumstances Departures
2001 Downward Departure Sample

Unmentioned Factor

Factor Not Factor Specified
Specified In Case In Case

Documentation Documentation
Government
49.9% 51.1% Initiated
Factor

48.3%

The pie chart represents the 223 downward departure cases coded for the general mitigating circumstances sample.
SOURCE: U.S. Sentencing Commission 2001 Departure Sample.

4, Pursuant to Plea Agreement

Pursuant to plea agreement comprised 18.1 percent of all downward departure reasons
cited in fiscal year 2001. Two southwest border districts, Arizona (54.3%) and New Mexico
(21.9%), accounted for more than three-quarters of plea agreement departures. Immigration
(52.4%) and drug trafficking (34.7%) comprised 87 percent of offenses citing this downward
departure reason, and the offenders were predominantly (72.1%) non-U.S. citizens.

The overwhelming majority (91.2%) of plea agreements in the sample® involved
agreements pursuant to Federal Rule of Criminal Procedure 11(e)(1)(C).* In these binding plea
agreements, the government typically agreed to either a specific sentence or guideline range, or
the applicability of a particular guideline provision or sentencing factor.

% The ten percent sample of downward departures pursuant to plea agreement consisted of 178
cases.

% Rule 11(e)(1)(C) was redesignated as Rule 11(c)(1)(C) in 2002.
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In a substantial majority (69.7%) of the plea agreement cases neither the Statement of
Reasons nor the plea document indicated an underlying reason for the departure. Among the less
than one-third (30.3%) of the plea agreement cases that did specify an underlying reason for the
downward departure, stipulation to a particular criminal history category was the most common
(44.1%). Two factors beneficial to the government, stipulation to deportation and prompt
plea/savings to the government, combined to account for 22 percent of the reasons underlying
departures pursuant to plea agreements. See Table 1.

Table 1
Underlying Reasons for Downward Departures
Citing Pursuant to Plea Agreement

Criminal History 44.1%
Combination of Factors 14.4%
Deportation 12.7%
Role in the Offense 10.2%
Prompt Plea/Savings

to the Government 9.3%
Other Reasons 9.3%

SOURCE: U.S. Sentencing Commission 2001 Downward Departure Sample.

5. Criminal History (§84A1.3)

Overrepresentation of criminal history category® accounted for 12.2 percent of all
downward departure reasons in fiscal year 2001. Criminal history departures were evenly
distributed across judicial districts. Drug trafficking (36.9%) and immigration offenses (29.8%)
comprised two-thirds of the criminal history related downward departures. Non-U.S. citizens
accounted for 36.9 percent of offenders with criminal history departures, similar to their
proportion in the federal offender population (33.6%).

Offenders who received criminal history departures were indistinguishable from other

% Section 4A1.3 (Adequacy of Criminal History) provides that a downward departure may be
warranted in a case in which the court concludes that “a defendant’s criminal history category
significantly overrepresents the seriousness of a defendant’s criminal history or the likelihood that the
defendant will commit further crimes.”
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federal offenders in terms of guideline criminal history factors. Excluding offenders in criminal
history Category 1, the distribution of offenders who received criminal history departures across
criminal history categories was similar to the distribution of other federal offenders. See Table 2.
Offenders receiving criminal history departures were slightly underrepresented in the lower
categories and slightly overrepresented in the higher categories. Both groups of offenders also
received additional criminal history points at the same rate for commission of the instant offense
while under any criminal justice sentence (USSG 84A1.1(d)), commission of the instant offense
less than two years after a counted imprisonment sentence (USSG 84A1.1(e)), and uncounted
prior violent offenses (USSG 84A1.1(f)).

% Pursuant to 84A1.3(e), downward departures below the lower limit of the guideline range on
the basis of the adequacy of criminal history categorically are not permitted for offenders in criminal
history Category I.
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Table 2
Comparison of Guideline Criminal History Factors For Offenders with Criminal
History Downward Departures and All Other Federal Offenders
(Criminal History Category | Excluded)

Offenders With
Criminal History All Other Federal
Departures Offenders
Criminal History Category
I 15.1% 22.8%
i 28.2% 29.9%
v 19.7% 17.9%
\ 13.7% 10.3%
VI 23.3% 19.1%
Additional Criminal History Points
Criminal Justice Sentence
84A1.1(d) 35.4% 31.8%
Recency of Other Conduct
84A1.1(e) 7.2% 7.3%
Prior Violent Offense
84A1.1(f) 0.1% 0.1%
Combination of Any Above Reasons 26.8% 24.4%

SOURCE: U.S. Sentencing Commission 2001 Datafile, NEWUSSCFY2001.

Analysis of the criminal history departure sample® attempted to identify the specific
components of the criminal history computation that the court determined warranted departure.”’
The courts provided sufficiently specific information on the Statement of Reasons to permit such
an analysis in only 17.5 percent of the sample. Among this small subgroup, approximately 90
percent of the prior offenses involved drug trafficking or immigration. Reasons cited for their
exclusion included age of the conviction, drug possession without intent to distribute, and the
effect of the career offender provision.

% The ten percent sample of criminal history departures consisted of 120 cases.

" The Commission currently is conducting an extensive research project on recidivism among
federal offenders. This analysis will address in detail computation of criminal history categories under
the guidelines and the utility of different aspects of criminal history in predicting future criminal
behavior.
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In contrast, courts specified the new criminal history category deemed applicable after
departure in the majority (79.2%) of the criminal history sample. A reduction of one criminal
history category was the most common (75.8%). Twenty-one percent of criminal history
departures exceeded a single category.*®

6. Aberrant Behavior (§85K2.20)

Aberrant behavior accounted for approximately eight percent of all downward departure
reasons cited in fiscal year 2001. More than half of aberrant behavior departures were granted in
two southwest border districts, Southern California (36.7%) and Arizona (19.3%). Slightly more
than half (58.2%) were for drug trafficking offenses and involved non-U.S. citizens (54.1%).

Sixty-five percent of the offenders in the aberrant behavior departure sample® were
sentenced using the Guidelines Manual in effect on or after November 1, 2000 and, therefore,
received the departure pursuant to §5K2.20.'® The case review indicates that, as one would
expect, none of the cases involved the exclusionary criteria of serious bodily injury, firearm use,
or a serious drug trafficking offense, as then defined in 85K2.20. Furthermore, none of the
offenders had a prior federal or state felony conviction, but two of the cases in the sample had
more than one criminal history point, as determined in Chapter Four (Criminal History and
Criminal Livelihood). In both of these cases the court found that criminal history overrepresented
the seriousness of the offender’s conduct. Case documentation indicated that most offenses
involved minimal, if any, planning (95.9%).

7. Family Ties and Responsibilities (§5H1.6)

In fiscal year 2001, family ties and responsibilities comprised nearly four percent of all
downward departure reasons cited.’®* The Eastern District of New York had the largest
proportion (21.9%) of family ties departures. Drug trafficking (34.5%) and fraud offenses
(17.9%) accounted for slightly more than half of such departures. Female offenders accounted for
a substantial proportion (40.6%) of family ties and responsibilities departures, a proportion nearly
three times greater than the federal female offender population. The family ties and

% The remaining 3.2 percent (three cases) of criminal history departures received offense level
reductions rather than criminal history category reductions.

% The ten percent sample of aberrant behavior departures consisted of 72 cases.

100 Case reviews indicate that the terms “aberrant behavior” and “isolated incident” historically
had been used to address similar offender circumstances prior to the promulgation of the aberrant
behavior departure. Fiscal year 2001 is the first available data regarding the new departure provision.

191 Although community ties was part of §5H1.6 (Family Ties & Responsibilities), it typically has
been cited separately on Statements of Reasons and collected as a separate reason in the Commission’s
data collection process. Community ties accounted for 0.2 percent of all downward departure reasons in
fiscal year 2001.
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responsibilities departures received by non-U.S. citizens (31.2%) is virtually identical to the
proportion of the overall federal offender population (33.6%).

Almost all (90%) of offenders in the family ties departure sample*® provided caregiving
and/or financial support to family members. Nearly two-thirds (61.9%) of these offenders,
however, were not the sole provider of such support to dependents.

8. Diminished Capacity (§85K2.13)

Diminished capacity accounted for 2.6 percent of all downward departure reasons cited in
fiscal year 2001. The majority (81.4%) of offenders who received sentence reductions for this
reason were U.S. citizens, and close to one-third (29.1%) were female (twice the proportion of
female offenders in the federal population). The distributions of both offense type and judicial
district were substantially similar to their distributions in the federal caseload.

Case documentation for all of the diminished capacity departures reviewed in the sample
specified the offender’s reduced mental capacity.'®® The majority (77.3%) of offenders who
received diminished capacity departures had chronic, severe mental illnesses such as
schizophrenia, depression, and bipolar disorder. The remaining 22.7 percent had low intelligence
quotients. Although case documentation clearly specified diagnoses for these offenders, the link,
if any, between the diagnosis and the offense conduct was rarely documented.

9. Chapter Two Departures

Application notes in ten Chapter Two guidelines provide downward departure reasons
relevant to those offense guidelines.’® These departure reasons are rarely cited, and the most
frequently cited Chapter Two departures recently either have been deleted from the guidelines or
amended.

In fiscal year 2001, the most frequently cited Chapter Two departure reason, Application
Note 5 in 82L.1.2 (Unlawfully Entering or Remaining in the United States), accounted for one

192 The ten percent sample of family ties departures consisted of 42 cases.
1% The ten percent sample of diminished capacity departures consisted of 27 cases.

10482A1.1 (First Degree Murder); §2A3.4 (Abusive Sexual Conduct); §2B1.1 (Theft, Property
Destruction, Fraud); §2D1.1 (Unlawful Manufacturing, Importing, Exporting, or Trafficking in Drugs);
§2D1.7 (Unlawful Sale or Transportation of Drug Paraphernalia; Attempt or Conspiracy); §2M3.1
(Gathering or Transmitting National Defense Information to Aid a Foreign Government); 82M5.2
(Exportation of Arms, Munitions, or Military Equipment or Services Without Required Validated
License); 82N1.1 (Tampering or Attempting to Tamper Involving Risk of Death or Bodily Injury);
§2N2.1 (Violations of Statutes and Regulations Dealing With Any Food, Drug, Biological Product,
Device, Cosmetic, or Agricultural Product); §2Q1.3 (Mishandling of Other Environmental Pollutants;
Recordkeeping, Tampering, and Falsification).
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percent of all downward departure reasons. This application note provided that downward
departures may be warranted for an offender receiving the 16 level sentence enhancement for a
prior conviction for an aggravated felony if (1) the prior offense (excluding violent and firearms
offenses) was a single instance and (2) the defendant received a sentence of no more than one
year for the prior offense. This downward departure provision was deleted from section 2L.1.2 as
part of an amendment rewriting the guideline effective November 1, 2001, and as a result, this
ground for departure should not be cited in the future.

Downward departures citing 82F1.1 (Fraud and Deceit; Forgery), Application Note 8(b)
(relating to the amount of loss overstating the seriousness of the defendant’s conduct), accounted
for 0.2 percent of all downward departure reasons cited in fiscal year 2001. The consolidation of
the theft and fraud guidelines, part of the Commission’s Economic Crimes Package effective
November 1, 2001, substantially restructured the departure provisions for these offenses. The
consolidated guideline includes a list of seven upward departure considerations at §2B1.1 (Theft,
Property Destruction and Fraud), Application Note 15(A), and one downward departure
consideration at Application Note 15(B), stating that a downward departure may be warranted in
“cases in which the offense level determined under this guideline substantially overstates the
seriousness of the offense.” This change in the downward departure provision, combined with
other elements of the consolidation (e.g., amendments to the loss definition), may have some
impact on downward departures for cases sentenced under the new guideline.

Downward departures citing §2Q1.2 (Mishandling of Hazardous or Toxic Substances or
Pesticides; Recordkeeping, Tampering, and Falsification; Unlawfully Transporting Hazardous
Materials in Commerce), Application Note 4 (negligent record keeping), and §2Q1.3
(Mishandling of Other Environmental Pollutants; Recordkeeping, Tampering, and Falsification),
Application Note 5 (low risk of endangering public health), combined to account for a mere 0.07
percent of all downward departure reasons cited in fiscal year 2001.
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Chapter 4

CONTRIBUTIONS TO THE INCREASING RATE OF
CASES SENTENCED BELOW THE GUIDELINE RANGE

The preceding chapter demonstrates that the downward departure rate has increased
measurably from fiscal year 1991 to fiscal year 2001. During Congress’s consideration of the
PROTECT Act, several reasons were cited as causes for the increased departure rate. This
chapter discusses some of those reasons cited as contributing to the increased use of downward
departures.

A. APPELLATE REVIEW OF SENTENCES

One of the concerns expressed by Congress in enacting the PROTECT Act is that
sentencing courts are exercising their authority to depart inappropriately, thereby contributing to
the increasing departure rate.’® Some members of Congress suggested that the increased
departure rate reflected excessive leniency and less rigorous adherence to the guidelines on the
part of sentencing courts.'%

By statute, sentencing courts can depart from the guideline sentencing range only in cases
in which the “court finds that there exists an aggravating or mitigating circumstance of a kind, or
to a degree, not adequately taken into consideration by the Sentencing Commission in
formulating the guidelines that should result in a sentence different from that described.”*”
Evaluating whether sentencing courts adhere to this statutory standard is a very complicated
inquiry.

The Commission’s data collection is designed to reveal national trends and statistics, but
is not well suited to assess the appropriateness of departures in particular cases. As described in
Chapter 2, the Commission relies solely on the Statement of Reasons to collect departure
information, and the Statement of Reasons often does not permit a meaningful analysis of the
appropriateness of the court’s substantive reason for departure. Lack of specificity on a
Statement of Reasons could reflect a less rigorous analysis than envisioned by the Sentencing
Reform Act, or the sentencing court’s full analysis could be set forth elsewhere in the record
(e.g., in the transcript of the sentencing proceeding). For the Commission to delve further into
the sentencing record to measure the appropriateness of departures would require substantially
greater resources and information than the Commission has available.

195 See infra Appendix B, at pp. B-28 to B-33.
106 Id
19718 U.S.C. § 3553(b) (2003).
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As contemplated by the Sentencing Reform Act and reaffirmed in the PROTECT Act,
however, the courts of appeals are best situated to judge the appropriateness of departures in
particular cases. In enacting the sentencing appeal provisions of the Sentencing Reform Act,
codified at 18 U.S.C. 8 3742, Congress envisioned that parties would object to and appeal
departure decisions by sentencing courts not supported by the law or facts of the case.'%®
Through this appellate process, Congress gave initial responsibility to the appellate courts for
ensuring that the lower courts adhere to the guideline system and deviate from the sentencing
guideline ranges only when appropriate to meet the goals of sentencing.

1. Impact of Koon v. United States

During its consideration of the PROTECT Act, Congress received testimony that the
increase in the departure rate was due in part to lack of oversight by the courts of appeals.
According to the Department of Justice, this lack of oversight was directly traceable to the
Supreme Court’s decision in Koon v. United States.’® In Koon, the Supreme Court held that
appellate courts are to apply an abuse of discretion standard when reviewing a district court’s
decision to depart from the guidelines, relying in part on the lower courts’ “institutional
advantage over appellate courts in making these sorts of determinations, especially as they see so

many more Guidelines cases than appellate courts.”*°

The impact of Koon on the departure rate is unclear. Although the rate of increase in the
departure rate generally is higher post-Koon than pre-Koon, the rate of increase actually began to
accelerate in 1994, almost two years prior to Koon, and has been relatively consistent
thereafter.'** See Figure 14.

108 See infra Appendix B, at pp. B-12 to B-13.
109 see infra Appendix B, at p. B-30 (discussing Department of Justice position on Koon).
110 Koon, supra note 17, at 98.

111 See also Paul Hofer et al., Departure Rates and Reasons After Koon v. U.S., 9 FSR 284-91
(1997).
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Figure 14
Quarterly Trends in Downward Departure Rates
Fiscal Year 1991-Fiscal Year 2001
Percent
100 .
Koon v. United States, 51 U.S. 81, 1996 '
80 '
60 :
40 - §
20 1 E All Districts
: Southwest Border
0 E Districts Excluded
Southwest border districts include Southern California, Arizona, New Mexico, Western Texas, and Southern Texas.
SOURCE: U.S. Sentencing Commission, 1991-2001 Datafiles, USSCFY1991-USSCFY2001.

Previous testimony before Congress on the impact of Koon did not discuss in detail the
impact of significantly increasing immigration caseloads in southwest border districts on the
national departure rate.*** If southwest border districts are eliminated from consideration, the
national rate of increase in the departure rate is substantially the same during the pre-Koon and
post-Koon eras, and actually declines during the most recent year for which such data is
available.

Appellate courts can exercise their oversight authority regarding downward departure
decisions only to the extent that the government appeals unjustified departures. Congress
received testimony from the Department of Justice that the standards of review set by Koon
hindered the government’s ability to appeal downward departures.*** The government appealed

112 See, e.g., Oversight of the U.S. Sentencing Commission: Are the Guidelines Being Followed?:
Hearing Before the Subcommittee on Criminal Justice Oversight of the Senate Judiciary Committee,
106th Cong., 2d Sess. (Oct. 13, 2000) (statement of John R. Steer, Vice Chair, United States Sentencing
Commission).

113 See infra Appendix B, at p. B-30 (discussing testimony from Department of Justice
representatives).
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downward departure decisions in only 25 cases in fiscal year 2001,*** which is 0.25 percent of
the 9,985 cases in which a downward departure was granted that year.** In the few cases that
the government has appealed a downward departure decision, it usually has been successful,
having received favorable decisions in 19 of the 25 cases appealed in fiscal year 2001.*

Commission sentencing data suggest that Koon also may not have had a substantial
impact on government appeals practices. According to Commission data, even prior to Koon,
the government rarely appealed downward departure decisions, averaging less than 50 appeals
per year from fiscal year 1993 to fiscal year 1996.*

2. PROTECT Act Remedies

The PROTECT Act included a number of provisions aimed at reinvigorating the role of
the appellate process in sentencing and enhancing appellate oversight of the use of departures by
lower courts. First, as discussed above,*® in order to facilitate meaningful appellate review,
Congress amended 18 U.S.C. § 3553(c) (Statement of reasons for imposing a sentence) by
requiring the sentencing court, if imposing a sentence outside the prescribed guideline range, to
state “the specific reason” for departing from the guidelines “with specificity in the written order
of judgment and commitment . . . "%

Second, the PROTECT Act amended 18 U.S.C. § 3742 (Review of a sentence) to require
appellate courts to review de novo a district court’s departure decision in cases in which:

(A) the district court failed to provide the written statement of reasons required under
section 3553(c); [or]

(B) the sentence departs from the applicable guideline range based on a factor that—

(i) does not advance the objectives set forth in section 3553(a)(2); or

14 Ussc, supra note 67, thl 58.

1514, at tbl 26. This 0.25 percent figure is not a true appeals rate because the 25 cases that were

appealed in fiscal year 2001 did not necessarily involve cases sentenced that same fiscal year. However,
it is a reasonable approximation.

116 Id

17 The Department of Justice appealed 33, 40, 43, and 36 downward departure decisions in fiscal
years 1993, 1994, 1995, and 1996, respectively, according to Commission data.

118 See supra ch. 1, at pp. 9-10.
19 pyp L. No. 108-21, § 401(c)(1), 117 Stat. 650 (2003).
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(ii) is not authorized under section 3553(b); or
(iii) is not justified by the facts of the case.'?

The appellate court shall set aside the sentence and remand the case with specific
instructions if it finds that the district court failed to provide the required statement of reasons in
the judgment and commitment order, the departure is based on an impermissible factor, or is to
an unreasonable degree, or the sentence was imposed for an offense for which there is no
applicable sentencing guideline and is plainly unreasonable.'?

Third, the PROTECT Act adds restrictions to limit the district courts’ discretion when
sentencing cases upon remand. This change requires the sentencing court on remand to adhere
to the guideline provisions in effect at the time of the original sentencing and to consider only
grounds for departure included in the original statement of reasons and deemed permissible by
the appellate court.? The Department of Justice subsequently has conformed its policies and
procedures to the PROTECT Act’s statutory restrictions by requiring prosecutors to report to
Main Justice all sentences imposed on remand that do not comply with the requirements of new
18 U.S.C. § 3742(g) for consideration of possible appeal.'?®

Fourth, and perhaps the provision that will have the greatest impact on departure
practices, the PROTECT Act contains a directive to the Department of Justice aimed in part at
furthering the role of appellate review as originally envisioned by Congress. Section 401(l) of
the PROTECT Act directed the Department of Justice to adopt detailed policies and procedures
“to ensure the vigorous pursuit of appropriate and meritorious appeals of . . . adverse decisions”
regarding downward departures that are not supported by the facts and the law, among other
things.*

3. Greater Emphasis on Appeals by the Department of Justice

In response to the congressional directive, on July 28, 2003, Attorney General John
Ashcroft issued a memorandum to all federal prosecutors underscoring the importance Congress
attaches to effectively opposing and appealing unjustified downward departures. “The
Department of Justice has a responsibility to litigate vigorously in the district courts, and to

120 pyp. L. No. 108-21, § 401(d), 117 Stat. 650 (2003), codified at 18 U.S.C. § 3742(e)(3). In
reviewing the reasonableness of the extent of departure, however, the appellate court is to give due
deference to the district court’s determination. Id.

121 Id.

122 See supra ch. 1, at pp. 9-10 for further discussion of this issue.

123 Ashcroft Appeals Memo, supra note 37, at A-2.

124 See supra ch. 1, at pp. 10-11 (presenting the directive in its entirety).
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pursue appeals in appropriate cases, so as to ensure that the policies of the Sentencing Reform
Act and the PROTECT Act are faithfully implemented.”®

With respect to objections to and appeals of downward departures, the memorandum
states in further detail that:

Department attorneys have an affirmative obligation to oppose any sentencing
adjustments, including downward departures, that are not supported by the facts and the
law. . . . Department attorneys must take all steps necessary to ensure that the district
court record is sufficient to permit the possibility of an appeal with respect to the
improper adjustment . . . .*%

The memorandum also sets in place four procedural mechanisms to facilitate appeals of
unjustified downward departures and delineates a detailed list of categories of adverse decisions
that prosecutors must promptly report to the appropriate officials at Main Justice.*?’ If the appeal
is approved by the Solicitor General, the memorandum requires prosecutors to “vigorously and
professionally” pursue the appeal.*®

New statutory requirements and other changes directed by the PROTECT Act reaffirmed
Congress’s belief in the importance of a robust appellate process to a properly functioning
guideline system. The new statutory requirements for review of departure decisions enacted by
Congress, coupled with rigorous adherence to the strict new policies and procedures established
by the Attorney General, should reinvigorate the role of the appellate process in monitoring
compliance with the guidelines as originally intended under the Sentencing Reform Act. The
Department of Justice reports that these changes already are having a favorable impact, citing
several recent holdings employing the new de novo standard of review.'?

125 Asheroft Appeals Memo, supra note 37, at 5.

% 1d. at 3.

127 See supra ch. 1, at pp. 11-12 (discussing new requirements for appeals of departures).
128 Ashcroft Appeals Memo, supra note 37, at 4.

129 Statement of William W. Mercer, United States Attorney, District of Montana, to the United
States Sentencing Commission, regarding Implementation of the PROTECT Act of 2003 (August 19,
2003) at 11-12 (citing United States v. Thurson, _ F.3d. _, 2003 U.S. App. Lexis 15516, 2003 WL
21782339 (1% Cir. 2003) (reversing downward departure decision); United States v. Swick, 334 F.3d 784
(8" Cir. 2003) (same); United States v. Smith, 331 F.3d 292 (2" Cir. 2003) (same); United States v.
Jones, 332 F.3d 1294 (10" Cir. 2003) (upholding upward departure decision); United States v. Tarantola,
332 F.3d 498 (8™ Cir. 2003) (same); United States v. Flores, __ F.3d __, 2003 U.S. App. Lexis 14438,
2003 WL 21673619 (8™ Cir. 2003) (same); United States v. Semsak, _ F.3d __, 2003 U.S. App. Lexis
14923, 2003 WL 21730615 (9™ Cir. 2003) (same)); see also United States v. Mallon, _ F.3d__, 2003
WL 22285302 (7™ Cir. 2003) (reversing downward departure decision).
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B. ROLE OF THE GOVERNMENT AT SENTENCING

Commission sentencing data indicate that the government also plays a significant direct
role in sentencing court departure decisions. In particular, the extent to which sentencing courts
depart sua sponte or without the agreement of the government may not be as great as perceived.

1. Government Initiated Downward Departures

Based on review of the Commission’s Monitoring database and the results of the coding
project conducted for this report, Commission sentencing data suggest that the government
initiated approximately 40 percent of the nonsubstantial assistance downward departures granted
in fiscal year 2001. See Figure 15. This “government initiated downward departure rate”
consists of cases for which one of four departure reasons are cited in the Statement of Reasons:
all cases citing “Fast Track” (842 cases), “Deportation” (553 cases), and “Plea Agreement”
(1,960 cases), and one-quarter of the cases citing “General Mitigating Circumstances” (641
cases).*®

139 The number of cases attributed to “Fast Track,” “Deportation,” and “Plea Agreement,” reflect
the total number of cases reported in the Commission’s 2001 Monitoring database as citing those specific
reasons. The number of cases attributed to “General Mitigating Circumstances,” however, is an
extrapolation based on the results of the Commission’s coding project undertaken for this report. The
Commission examined 223 cases sentenced in fiscal year 2001 that cited “General Mitigating
Circumstances” in the Statement of Reasons as a basis for downward departure. Of the 114 cases for
which the case file conclusively indicated the underlying mitigating circumstance with specificity, 24.6
percent relied upon an “early plea,” “savings to government,” “waiver of indictment,” “stipulation to
deportation order,” “fast track,” or other similar reasons indicating that the government initiated the
departure as a result of receiving some type of benefit from the defendant. These 55 cases comprise
24.6% of the overall sample. The Commission applied the same 24.6 percent figure to the total number
of cases in the 2001 Monitoring Database citing “General Mitigating Circumstances” to estimate the total
number of “General Mitigating Circumstances” departures initiated by the government.

The Commission’s coding project revealed that cases citing other reasons for departure, such as
aberrant behavior and family ties and responsibilities, sometimes also may represent departures initiated
by the government through fast track programs. Departures based on aberrant behavior and family ties,
for example, occur disproportionately in a few districts along the southwest border. Because the
Commission could not conclusively determine that these departures in those districts were the result of
fast track programs, these cases were excluded from this calculation of government initiated departures in
order to be conservative in the estimation of such departures.
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Figure 15
Departure Status and Classification
Fiscal Year 2001 Downward Departure Sample

Upward
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The percentage of government initiated general mitigating circumstances departures was estimated based on the finding from the case review
that 24.6% of general mitigating circumstances departures in the sample were government initiated.
SOURCE: U.S. Sentencing Commission 2001 Departure Sample.

If the 3,996 government initiated downward departures are subtracted and considered
separately from the 9,985 downward departures granted by sentencing courts in fiscal year 2001,
the remaining downward departure rate is 10.9 percent. Obviously, this 10.9 percent figure is
substantially lower than the 18.1 percent overall downward departure rate derived from the
Commission’s Monitoring database. See Figure 1.

The number of government initiated downward departures may not reflect fully the
extent to which the government acquiesces to downward departures granted by sentencing
courts. The Commission was able to determine the government’s position regarding a
downward departure in only one-half of the 658 cases it reviewed in preparation of this report.
Of the cases in which the government’s position was documented, the government expressly
supported all or some of the grounds for departure in 77.5 percent of the cases. The extremely
high rate of guilty pleas — 96.6 percent in fiscal year 2001 — coupled with the low number of
government appeals also suggests that the 40 percent figure is a conservative estimate of the
extent to which the government initiates or acquiesces to downward departures.

The government also affects sentencing court decisions regarding the extent of departures
in many cases. Over 90 percent of the cases reviewed for this report citing “Plea Agreement” as
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the reason for departure involved plea agreements pursuant to Fed. R. Crim. P. 11(e)(1)(C).**
Based on this figure the Commission estimates that sentencing courts cited binding plea
agreements as the reason for departure in 1,788 cases in fiscal year 2001. Such plea agreements
typically include agreements between the government and the defendant regarding sentencing
ranges, maximum sentences, guideline calculations, and even precise sentence lengths, which, if
the court accepts the plea agreement, are binding on the court.*> The sentencing court granted a
departure of the exact magnitude specified in 84.8 percent of the Rule 11(e)(1)(C) agreements
reviewed for this analysis.

2. PROTECT Act Remedy

The impact of plea agreements on the departure rate may decrease with enactment of the
PROTECT Act. Pursuant to the directive to the Department of Justice contained in section
401(1) of the PROTECT Act, the Attorney General has told prosecutors that a recommendation
for a particular sentence under Rule 11(c)(1)(B), or an agreement to a specific sentence under
Rule 11(c)(1)(C) “must not vitiate relevant portions of the Sentencing Guidelines.”*

Furthermore, subsequent to enactment of the PROTECT Act, the Attorney General issued
a memorandum setting forth revised charging and plea bargaining policies requiring that any
sentencing recommendation contained in a plea agreement, including departure
recommendations, “be fully consistent with the Guidelines and applicable statutes and with the
readily provable facts about the defendant’s history and conduct.”*3* Adherence to these new
Department of Justice policies could affect a reduction in the incidence of downward departures.

C. EARLY DISPOSITION OR FAST TRACK PROGRAMS
Early disposition or fast track programs apparently account for a substantial portion of

the government initiated downward departures discussed above. During its consideration of the
PROTECT Act, Congress received correspondence attributing a substantial proportion of the

131 Fed. R. Crim. P. 11(e)(1)(C) was redesignated as Fed. R. Crim. P. 11(c)(1)(C) in 2002.

132 USSG §6B1.2 (Standards for Acceptance of Plea Agreements) provides that the court may
accept a plea agreement that includes a specific sentence if the court is satisfied either that (1) the agreed
sentence is within the applicable guideline range, or (2) the agreed sentence departs from the applicable
guideline range for justifiable reasons.

133 Ashcroft Appeals Memo, supra note 37, at 3.

13% Ashcroft Charging Memo, supra note 40, at 5; see supra ch. 1, at pp. 10-16 (discussing
Attorney General’s memoranda).
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downward departure rate to fast track programs established in judicial districts along the
southwest border of the United States.™*®

1. Impact of Increasing Immigration Offense Caseload

According to these submissions, fast track programs were established in judicial districts
along the southwest border to accommodate burgeoning immigration offense and immigration
related caseloads.™*® Commission sentencing data confirm that the number of federal
immigration offenses increased dramatically from 2,300 in fiscal year 1991 to 10,458 in fiscal
year 2001. See Figure 7. The increase in the number of immigration offenses has put enormous
caseload pressures on the districts along the southwest border. The Southern District of
California alone, for example, sentences more defendants under the guidelines (4,213) than do
all of the district courts in each of the First Circuit (1,645), Second Circuit (4,147), Third Circuit
(2,636), Seventh Circuit (2,450), Eighth Circuit (3,568), Tenth Circuit (3,415), and District of
Columbia Circuit (276).%*

The Commission is unable to estimate from its sentencing data the full impact of fast
track programs with sufficient reliability for several reasons. Most important, sentencing courts
do not report this information in a uniform manner. Courts in only one judicial district, the
Southern District of California, typically cite “Fast Track” as a reason for downward departure
on the Statement of Reasons.*®

135 See e.g,, Letter from Alfred P. Carlton, Jr., American Bar Association, to Sen. Orrin G. Hatch,
Chairman, Committee on the Judiciary, United States Senate (Apr. 1, 2003), stating that the increased rate
of nonsubstantial assistance departures is attributable to tripling of the number of departures in five fast
track border districts from 1996 to 2001, reprinted at 149 CoNG. REC. (daily ed. Apr. 10, 2003); Letter
from Leonidas Ralph Mecham, Secretary, Judicial Conference of the United States, to Sen. Orrin G.
Hatch, Chairman, Committee on the Judiciary, United States Senate (Apr. 3, 2003), attributing 70 percent
of nonsubstantial departure increase to five southwest border districts, reprinted at 149 CONG. REC.
S5121 (daily ed. Apr. 10, 2003); 149 CoNG. ReC. S5133-34 (daily ed. Apr. 10, 2003) (statement of Sen.
Edward Kennedy, discussing letter from eight former United States Attorneys attributing increase in
nonsubstantial assistance departure rate to southwest border districts).

136 Id

B37 etter from Marilyn L. Huff, Chief Judge, United States District Court for the Southern
District of California, to Judge Diana E. Murphy, Chair, United States Sentencing Commission 1 (Aug. 1,
2003) citing “recent published statistics” from the Commission indicating the Southern District of
California sentenced more defendants under the guidelines than seven other circuits in their entirety.

138 The Southern District of California accounted for 92.4 percent of departure cases citing fast
track in fiscal year 2001.
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The Commission’s review of its sentencing data suggests that departures in other judicial
districts that routinely cite “Pursuant to Plea Agreement”or “General Mitigating Circumstances”
on Statement of Reasons may be fast track departures. For example, more than half (59.3%) of
the downward departure cases citing general mitigating circumstances were sentenced in three
districts on the southwest border: the Southern District of California (24.9%), the Western
District of Texas (24.6%), and the District of Arizona (9.8%). In those three districts combined,
92.4 percent of the offenders receiving downward departures based on general mitigating
circumstances were convicted of drug trafficking offenses (53.6%) or immigration offenses
(38.8%), and 63.2 percent were non-U.S. citizens. These factors suggest that in those three
districts general mitigating circumstances may be cited as a reason for departure in cases that in
fact involve fast track dispositions.

Similarly, two districts on the southwest border, Arizona (54.3%) and New Mexico
(21.9%), accounted for more than three-quarters of the downward departure cases citing
“Pursuant to Plea Agreement.” In those two districts combined, 94.7 percent of offenders
receiving a downward departure pursuant to a plea agreement were convicted of an immigration
offense (60.4%) or drug trafficking offense (34.3%), and 82.5 percent were non-U.S. citizens.
These factors suggest that in those two districts plea agreements may be cited as a reason for
departure in cases that in fact involve fast track dispositions.

Because of the difficulties in determining from Statements of Reasons the existence of a
fast track departure, the Commission requested and the Department of Justice provided
information regarding fast track programs so that the Commission could better interpret its
data.”® Included in the information provided were details regarding such programs in five
judicial districts along the southwest border: the District of Arizona, the Southern District of
California, the District of New Mexico, the Southern District of Texas, and the Western District
of Texas.' Each of these southwest border districts reported that its fast track program was
established in response to overwhelming caseloads, and such programs generally covered illegal
reentry, alien smuggling, and certain drug trafficking offenses. The specific criteria and benefits
to the defendants in each district, however, vary significantly.

139 See Letter from Judge Diana E. Murphy, Chair, United States Sentencing Commission, to
Larry D. Thompson, Deputy Attorney General, United States Department of Justice (May 13, 2003)
requesting information on early disposition programs.

149 See Letter from Eric Jaso, Counselor to the Assistant Attorney General, United States
Department of Justice, to Judge Diana E. Murphy, Chair, United States Sentencing Commission (Aug. 1,
2003) [hereinafter Jaso Fast Track Letter] setting forth information on fast track programs. The
Department of Justice also provided information regarding two additional districts, the District of Idaho
and the Eastern District of Washington, that had established fast track programs for illegal reentry cases.
The program was discontinued in the Eastern District of Washington in May 2002.
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Figure 16
Trends in Downward Departure Rates
Fiscal Year 1991-Fiscal Year 2001
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Southwest border districts include Southern California, Arizona, New Mexico, Western Texas, and Southern Texas.
SOURCE: U.S. Sentencing Commission 1991-2001 Datafiles, USSCFY1991-NEWUSSCFY2001.

Southwest border districts combined have experienced a significant increase in the
departure rate from 10.2 percent in fiscal year 1991 to 38.2 percent in fiscal year 2001, an almost
four-fold increase. See Figure 16. Furthermore, southwest border districts account for a
disproportionate number of departures. The national departure rate was 18.1 percent in fiscal
year 2001. If southwest border districts are excluded, however, the national departure rate has
increased more modestly from 4.8 percent in fiscal year 1991 to 10.4 percent in fiscal year 2001.
Therefore, fast track programs in districts along the southwest border appear to drive the national
departure rate significantly higher than it otherwise would be.

2. Extent of Fast Track Programs
Fast track programs apparently are not limited to the districts along the southwest border.

The Department of Justice indicated that fast track programs exist in some form in up to one-half
of the 94 judicial districts."* The widespread nature of fast track programs would suggest that

141 See Letter from Judge Diana E. Murphy, Chair, United States Sentencing Commission, to Eric
Jaso, Counselor to the Assistant Attorney General, United States Department of Justice (Aug. 25, 2003)
requesting further clarification of fast track and early disposition programs.
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factors in addition to the burgeoning number of immigration related offenses are the impetus for
some of these programs.

Further complicating the analysis is the fact that the majority of fast track programs “do
not employ agreed-upon or Government-requested downward departures, but instead rely upon
accepting pleas to lesser charges.”** As discussed in Chapter 2, the Commission generally
compiles sentencing information regarding only the statutes of conviction and the sentencing
guidelines applicable to those statutes, and, as a result, the Commission cannot estimate the
impact of this type of fast track program.

In sum, data constraints and the apparent widespread use of a variety of early disposition
programs across the nation prevent the Commission from isolating fast track departures from
downward departures generally. Accordingly, the Commission cannot fully estimate the
contribution of such programs to the increasing downward departure rate.

3. Early Disposition Programs Pursuant to the PROTECT Act

Congress has recognized the importance of fast track or early disposition programs by
sanctioning their use in section 401(m) of the PROTECT Act. Section 401(m) directs the
Commission to promulgate “a policy statement authorizing a downward departure of not more
than four levels if the Government files a motion for such departure pursuant to an early
disposition program authorized by the Attorney General and the United States Attorney.”** The
underlying premise of fast track programs, as articulated by the Attorney General, is that
defendants who promptly agree to participate in such a program save the government significant
scarce resources that can be used in prosecuting other defendants and demonstrate acceptance of
responsibility above and beyond what is taken into account under 83E1.1 (Acceptance of
Responsibility).*

The Commission also received testimony underscoring the importance of fast track
programs in certain judicial districts. The Chief Judge of the Southern District of California
testified that, because of the overwhelming caseload in that district, in great part comprised of
immigration related offenses, fast track programs are essential to the efficient and effective
administration of the courts in that district.'*> Furthermore, the Commission received testimony
from the United States Attorney from the District of Arizona that the fast track program in that

142 See Jaso Fast Track Letter, supra note 140.

3 pyb. L. 108-21, § 401(m)(2)(B), 117 Stat. 650 (2003).

144 See supra ch. 1, at pp. 14-16.

145 \Written statement by Hon. Marilyn L. Huff, Chief Judge, United States District Court for the
Southern District of California, to the United States Sentencing Commission regarding necessity of fast

track or early disposition programs within the Southern District of California (Sept. 23, 2003).
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district advances the statutory goal of deterrence, particularly regarding immigration offenses.
Even with its fast track program, the United States Attorney stated that the District of Arizona
can prosecute only a small fraction of the hundreds of thousands of illegal entries committed in
that judicial district. In the absence of a fast track program, he stated that prosecutions of
immigration offenses would significantly decrease, thereby reducing the deterrent effect of
current prosecutorial practices.'*

On September 22, 2003, the Attorney General issued a memorandum outlining the
criteria for authorization of such programs.**’ In order to receive authorization for a fast track
program, a district must demonstrate, among other criteria, that (1) the district handles an
exceptionally large number of a specific class of offenses within the district; (2) failure to handle
such cases on an expedited basis would significantly strain prosecutorial and judicial resources
in the district; and (3) state prosecution of such cases is either unavailable or unwarranted.'*®
The memorandum, however, specifies no requirements regarding the type (i.e. downward
departure or charge bargaining) or extent of the benefit to be received by a defendant pursuant to
a fast track program, other than the statutory requirement that a benefit in the form of a departure
not exceed four offense levels.**

The Department of Justice requested that the Commission implement the directive
regarding the early disposition programs in section 401(m) of the PROTECT Act in a similar
unfettered manner by merely restating the legislative language and “leav[ing] to the sentencing
court the extent of the departure under these early disposition programs.”*® The Commission
notes that implementation of the directive in this manner has the potential to create unwarranted
sentencing disparity.

The new statutory requirement that the Attorney General approve all early disposition
programs hopefully will bring about greater uniformity and transparency among those districts
that implement authorized programs. Defendants sentenced in districts without authorized early
disposition programs, however, can be expected to receive longer sentences than similarly-

148 \Written statement by Paul Charlton, United States Attorney, District of Arizona, to the United
States Sentencing Commission regarding fast track programs in Arizona (Sept. 23, 2003).

147 See Ashcroft Fast Track Memo, supra note 50.

1%8 The criteria are discussed in more detail in ch. 1, at pp. 14-16.

1%% gee Ashcroft Fast Track Memo, supra note 50.

150 See Letter from Eric H. Jaso, Counselor to the Assistant Attorney General, U. S. Department
of Justice, to Judge Diana E. Murphy, Chair, United States Sentencing Commission 19 (Aug. 1, 2003),
submitting 18 U.S.C. §994(0) report commenting on the operation of the sentencing guidelines and
requesting that the Commission “simply restate the legislative language” contained in the PROTECT Act

regarding early disposition programs.

66



situated defendants in districts with such programs. This type of geographical disparity appears
to be at odds with the overall Sentencing Reform Act goal of reducing unwarranted sentencing
disparity among similarly-situated offenders.

Furthermore, sentencing courts in districts without early disposition programs,
particularly those in districts that adjoin districts with such programs, may feel pressured to
employ other measures — downward departures in particular — to reach similar sentencing
outcomes for similarly situated defendants. This potential response by sentencing courts could
undermine the goal of the PROTECT Act to reduce the incidence of downward departures.

Finally, sentencing courts within districts that establish authorized early disposition
programs may not have sufficient guidance to apply the departure provision in a uniform
manner. Without greater specifications to the sentencing court regarding the circumstances
warranting an early disposition departure, and the appropriate extent of departure, sentencing
courts may vary in their application of the policy statement. Such variation could result in
undesirable sentencing disparity.

Accordingly, the Commission agrees with the Department of Justice’s comment that “[i]t
may be appropriate at some later date to review how these early disposition programs are
actually being implemented and whether further guidance to the courts might be useful.”***

D. ASSESSING DOWNWARD DEPARTURES IN A BROADER CONTEXT

Less than two-thirds of cases sentenced in fiscal year 2001 — 63.9 percent — were
sentenced within the guideline sentencing range. See Figure 1. This represents a significant
decrease since fiscal year 1991, when 80.7 percent of cases were sentenced within the guideline
sentencing range. This decreased percentage of within guideline range sentences, however,
reflects an increase in both the number of substantial assistance departures pursuant to §5K1.1
(Substantial Assistance to Authorities),**? which are granted only pursuant to a government
motion, and nonsubstantial assistance departures.

The substantial assistance departure rate increased from 11.9 percent in fiscal year 1991
to 17.3 percent in fiscal year 2001, and accounted for almost one half (48.1%) of all departures
below the guidelines in fiscal year 2001. See Figur