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BILLS TO AUTHORIZE PROSECUTION OF TER-
RORISTS AND OTHERS WHO ATTACK U.S.
GOVERNMENT EMPLOYEES AND CITIZENS
ABROAD

TUESDAY, JULY 30, 1985

U.S. SENATE,
SUBCOMMITTEE ON SECURITY AND TERRORISM,
COMMITTEE ON THE JUDICIARY,
: Washington, DC.

The subcommittee met, pursuant to notice, at 9:20 a.m., in room
SR~-485, Russell Senate Office Building, Hon. Jeremiah Denton
{chairman of the subcommittee) presiding.

_I;resent: Senators Hatch, McConnell, Leahy, and Specter (ex offi-
cio).

Staff present: Richard D. Holcomb, general counsel; Joel S.
Lisker, chief counsel and staff director.

OPENING STATEMENT OF HON. JEREMIAH DENTON, A U.S. SENA-
TOR FROM THE STATE OF ALABAMA, CHAIRMAN, SUBCOMMIT-
TEE ON SECURITY AND TERRORISM

Senator DENTON. Good morning, ladies and gentlemen. The hear-
ing will come to order.

We welcome the chairman of the Labor and Human Resgources
Committee, Senator Orrin Hatch who, like me and like Senator
Specter, has to attend the Judiciary Committee markup at 10
o’clock, so we are going to try to move as rapidly as we can.

The subcommittee is meeting today to receive testimony on com-
bating international terrorism. Specifically, the hearing will review
S. 1373 and S. 1429, bills to amend title 18, United States Code, to
authorize prosecution of terrorists and others who attack U.S. Gov-
ernment employees and citizens abroad, and S. 1508, a bill to au-
thorize the death penalty for first-degree terrorist murder.

The witnesses include our distinguished colleague from Pennsyl-
vania, Senator Arlen Specter; Ambassador Robert Oakley, the Di-
rector of the Office for Counterterrorism and Emergency Planning,
Department of State; the Honorable Abraham Sofaer, Legal Advis-
er, Department of State; Dr. Ray S. Cline, senior associate, Center
for Strategic and International Studies, Georgetown University;
and a panel including Mrs. Carolyn Byron, Mr. Leo Byron, and Ms.
Pamela Byron, all victims of the recent TWA hostage incident.
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Before calling on the first witness, I would like to summarize the
underlying issues with respect to our response to international ter-
rorism,

The subcommittee has collected sufficient evidence, through
hearings, to conclude that there is more to terrorism than just a
series of unrelated violent events perpetrated by several unrelated
groups with which this country or other countries can deal on an
ad hoc basis.

There is, for example, a clear patternn of Soviet-supported and
Soviet-equipped insurgencies seeking to destabilize, by revolutions,
whole regions such as South Africa, to politicize established reli-
gion, such as in Nicaragua and the Middle East, and to export vio-
lence against the democratic governments of neighboring states.

There are, of course, other sources of terrorism. We want to try
to make as much sense out of it as we can and develop intelligent
policy. Our friend, Senator Specter, has been diligent in that re-
spect, and we have cooperated with him on these bills.

The trends are clear. Cooperation among terrorist groups is in-
creasing. In some instances, drug money finances the violence. The
lethality of the action is becoming greater as more powerful and
more sophisticated weapons are employed. There is an increasing
disregard for the innocent. More diplomats and world leaders are
targets. More innocent civilians are made into pawns. U.S. inter-
ests are the No. 1 target, to the degree that there is an internation-
al network of terrorism.

The pattern that emerges from studying the testimony obtained
in more than 60 hearings before the Subcommittee on Security and
Terrorism—and more recently in joint hearings with the Judiciary
Committee and the Foreign Relations Committee, which Senator
Hatch has been a diligent attendee and an important contributor—
is that terrorism is the most widely practiced form of modern war-
fare. It is both a major force and a major trend in foreign affairs.

How successful have we been in dealing with terrorist warfare
against our commerce, soldiers, diplomats, leaders and private citi-
zens and, particularly, against our interests overseas? Not very. We
in Congress sometimes adopt self-defeating, even contradictory
measures that often put us at odds with our friends and allies.

Most people are outraged at the violence of terrorism as depicted
by the daily news, but that rage is short lived, and our plans to
combat terrorism are rather short range and shallow.

We have gome to a peint that requires that we establish both a
foreign and domestic policy suitable for dealing with the obvious
threat, and we must segmentize that threat and see what it is to
our prospective interests and to our different kinds of security in-
terests.

U.S. policy on terrorism is fragmented and only partially devel-
oped. It is essential that we determine the degree of the threat to
our various interests, set our goals and objectives, and then develop
a policy and, finally, commitments. Commitments are the subject of
all of the questions raised by the media: Are you going to do this?
Should you do this now? Well, you cannot really cperate methodi-
cally within a sound basis until you have your interests, goals, ob-
jectives, and policy identified, established, and we are starting to
thrash that out in a very basic way these days.
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Having done that, we must explain our policies so that we can
build a consensus that will enable us to persevere and to succeed
over the long haul. And really, that consensus will build along with
the building of the policy. There is a mutual interest among all seg-
n}llents of our society to do something about this newly escalated
threat.

Terrorism must be dealt with on many fronts, and a military re-
sponse alone will not suffice. First, we must have laws that are suf-
ficient to meet the threat. We must have a mechanism capable of
enforcing these laws. We must pursue diplomatic initiatives, and
our allies must stand firm with us on this issue. We must in the
end be prepared to employ a full range of sanctions—legal, diplo-
matic, economic, and military.

I am sure that the sirens and lack of power today raise in all of
our subconsciouses the reality of terrorism.

Today, we consider efforts initiated by Senator Specter to develop
some legislation which attempt to confront the issue of terrorism.

Before asking Senator Hatch if he wishes to make a statement, I
would like to place in the record copies of S. 1373, S. 1429, and 8.
1508. T would also like to place in the record at this time a copy of
an analysis on S. 1373 and S. 1429, prepared by the Congressional
Research Service.

1f t(};ere is no objection, these items will be placed in the hearing
record.

[Copies of S. 1378, S. 1429, S. 1508, and an analysis of S. 1373 and
S. 1429 follow:]




99t CONGRESS
18T SESSION ® 1 3 73

To amend title 18, United States Code, to authorize prosecution of terrorists and
others who attack United States Government employees abroad, and for
other purposes.

IN THE SENATE OF THE UNITED STATES

JunE 27 (legislative day, JUNE 26), 1985

Mr. SPECTER introduced the following bill; *vhich was read twice and referred to
the Committee on the Judiciary

A BILL

To amend title 18, United States Code, to authorize prosecution
of terrorists and others who attack United States Govern-
ment employees abroad, and for other purposes.

Be it enacted by the Senate and House of Representa-
ties of the Uniled States of America in Congress assembled,
That this Act may be cited as the ‘“Protection of United
States Government Personnel Act of 1985

Sec. 2. (a) Part T of title 18, United States Code, is

Sy Ov B W b

amended by inserting after chapter 113 the following:
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“CHAPTER 113A—TERRORIST ACTS  AGAINST

UNITED STATES GOVERMMENT EMPLOYEES
ABROAD

“Sec. .
2331, Terrorist acts against United States Government employces abroad.

“§ 2331. Terrorist acts against United States Government
employees abroad

“(a) Whoever kills or attempts to kill in any foreign
country, or in international waters or air space, any citizen of
the United States shall, if found guilty in a court of the
United States, be sentenced to any term of years or imprison-
ment for life, and any such person found guilty of attempted
murder shall be imprisoned for not more than 20 years.

“(b) Whoever assaults, strikes, wounds, imprisons or
makes any other violent attack upon the person or liberty of
any citizen of the United States in any foreign country or in
international waters or air space, or, if likely to endanger his
or her person or liberty, makes violent attacks upon his or
her official premises, private accommodation, or means of
transport, or attempts to commit any of the foregoing, shall
be fined not more than $5,000 or imprisoned not more than
three years, or hoth. Whoever in the commission of any such
act uses a deadly or dangerous weapon shall be fined not
more than $10,000 or imprisoned not more than ten years, or

both.
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“(c) The United States may exercise jurisdiction over
the alleged offense if the alleged offender is present in the
United States, irrespective of the place where the offense
was committed or the nationality of the victim or the alleged
offender, or the manner in which the alleged offender was
brought before the court.

“(d) In enforcing subsections (a) and (b), the Attorney
(reneral may request and shall receive assistance from any
Federal, State, or local agency, including the Army, Navy,
and Air Force, the Federal Bureau of Investigation and the
Central Intelligence Agency, any statute, rule, or regulation
to the contrary notwithstanding.”.

(b) The table of uhapters for part I of title 18, United
States Cods, is amended by inserting after the item for Chap-
ter 113, the following:

CHAPTER 113A—TERRORIST ACTS AGAINST

GOVERNMENT EMPLOYEES ABROAD

“113A—Terrorist acts against United States Government employees
BDIOBA ovirirnrinrernn e e 2381".



‘99t CONGRESS
18T SESSION S. 1 429

To amend title 18, United States Code, to authorize prosecution of terrorists who
attack United States nationals abroad, and for other purposes.

IN THE SENATE OF THE UNITED STATES

Jury 11 (legislative day, Jury 8), 1985

Mr. SpEcTER introduced the following bill; which was read twice and referred to
the Committee on the Judiciary

A BILL

To amend title 18, United States Code, to authorize prosecution
of terrorists who attack United States nationals abroad, and
for other purposes.

p—t

Be it enacted by the Senate and House of Represenin-
tives of the United States of America in Congress assembled,
That this Act may be cited as the ‘“Terrorist Prosecution Act
of 1985”.

Sec. 2. (a) Part I of title 18, United States Code, is
amended by inserting after chapter 118 the following:

“CHAPTER 113A—TERRORIST ACTS AGAINST

w a9 oot B W N

UNITED STATES NATIONALS ABROAD

“Sec.
#2821, Terrorist acts against United States nationals abroad.
“Section 2321, Terrorist acts against United States Nationals abroad.
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“(a) Whoever in an act of international terrorism kills or
attempts to kill any national of the United States shall be
punished as provided under section 1111, 1112, and 1113 of
this title, except that any such person who is found guilty of
murder in the first degree shall be sentenced to imprisonment
fo life, and any such person who is found guilty of attempted
murder shall be imprisoned for not more than twenty years.

“(b) Whoever in an act of international terrorism as-
saults, strikes, wounds, imprisons, or makes any other violent
attack upon the person or liberty of any national of the
United States in any foreign country or in international
waters or air space, or, if likely to endanger his or her person
or liberty, makes viclent attacks upon his or her official
premises, private accommodation, or means of transport, or
attempts to commit any of the foregoing, shall be fined not
more than $5,000 or imprisoned not more than three years,
or both. Whoever in the commission of any such act uses a
deadly or dangerous weapon shall be fined not more than
$10,000 or imprisoned not more than ten years, or both.

“(c) For the purposes of this section, ‘international ter-
rorism’ is used as defined in the Foreign Intelligence Surveil-
lance Act, title 50, section 1801(c).

“(d) The United States may exercise jurisdiction over
the alleged offense if the alleged offender is present in the

United States, irvespective of the place where the offense
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was commmitied or the nationality of the victim or the alleged
offender.

“(e) In enforcing subsections (a) and (b), the Attorney
General may request and shall receive assistance from any
Federal, State, or local agency, including the Army, Navy,
and Air Force, and the Federal Bureau of Investigation, any
statute, rule, or regulation to the contrary notwithstanding.”.

(b) The table of chapters for part I of title 18, United
States Code, is amended by inserting after the item for chap-

ter 113, the following:

“113A—Terrorist acts against United States nationals abroad... 2321”.
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99t CONGRESS
1sT SESSION o 1 508

To amend title 18, United States Code, to authorize the death penalty for first

Mr.

To

W 1 & Tt ok W N

degree terrorist murder, and for other purposes.

IN THE SENATE OF THE UNITED STATES

JuLy 26 (legislative day, JuLy 16), 1985

SpecrER introduced the following bill; which was read twice and referred to
the Committee on the Judiciary

A BILL

amend title 18, United States Code, to authorize the death
penalty for first degree terrorist murder, and for other
purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “Terrorist Death Penalty
Act of 1985”.

SEc. 2.‘(3,) Part I of title 18, United States Code, is
amended by inserting after chapter 113 the following:
“CHAPTER 113A—DEATH PENALTY FOR TERRORIST

MURDER

“Sec.
“2321A. Death penalty for terrorist murder.
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“§ 2321A, Death penalty for terrorist murder

“(a) SENTENCE OF DEATH.—A defendant who has
been found guilty of first degree murder under section
1203(a), shall be sentenced to death if, after consideration of
the factors set forth in paragraph (1) of this subsection in the
course of a hearing held pursuant to this subsection, it is
determined that imposition of a sentence of death is justified.

“(1) Factors to be considered in determining
whether a sentence of death is justified.

“(A) MITIGATING FACTORS.—In determin-~
ing whether a sentence of death is justified for
any offense, the jury, or if there is no jury, the
court, shall consider each of the following mitigat-
ing factors and determine which, if any, exist:

“(i) the defendant was less than eight-
een years of age at the time of the offense;
“(ii) the defendant’s mental capacity

was significantly impaired, although the im-

pairment was not such as to constitute a de-

fense to prosecution;

“(iii) the defendant was under unusual
and substantial duress, although not such
duress as would constitute a defense to pros-

ecution; and
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“(iv) the defendant was an accomplice
whose participation in the offense was rela-
tively minor.

The jury, or if there is no jury, the court, may
consider whether any other mitigating factors
exists.

‘“B) AGGRAVATING FACTORS.—In deter-
mining whether a sentence of death is justified,
the jury, or if there is no jury, the court, shall
consider each of the following aggravating factors
and determine which, if any, exist:

“(i) the defendant has previously been
convicted of another offense for which either
a sentence of life imprisonment or death was
authorized by statute; or

“(i) in the commission of the offense
the defendant knowingly created a grave risk
of death to another person.

The jury, or if there is no jury, the court, may
consider whether any other aggravating factor
exists.

“(2) Special hearing to determine whether a sen-

tence of death is justified.

“(A) NOTICE BY THE GOVERNMENT.—If the

attorney for the government believes that the cir-
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cumstances of the offense are such that a sentence
of death is justified under this section, he shall, a
reasonable time before the trial, or before accept-
ance by the court of a plea of guilty, or at such
time thereafter as the court may permit upon a
showing of good cause, sign and file with the

court, and serve on the defendant, a notice—
_ “(i) stating that the government be-
lieves that the circumstances of the offense

are such that, if the defendant is convicted, a

sentence of death is justified under this chap-

ter; and
“(il) setting forth the aggravating factor
or factors that the government, if the defend-
ant is convicted, proposes to prove as justify-
ing a sentence of death.
The court may permit the attorney for the gov-
ernment to amend the notice upon a showing of
good cause.

“(B) HEARING BEFORE A COURT OR
JURY.—If the attorney for the government has
filed a notice as required under subsection (A) and
the defendant is found guilty, the judge who pre-
sided at the trial or before whom the guilty plea

was entered, or another judge if that judge is un-
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available, shall conduct a separate sentencing
hearing to determine the punishment to be im-
posed. Prior to such a hearing, no presentence
report shall be prepared by the United States
Probation Service, notwithstanding the provisions
of Rule 82(e) of the Federal Rules of Criminal
Procedure. The hearing shall be conducted—
“(i) before the jury that determined the
defendant’s guilt;
“(ii) before a jury impaneled for the
purpose of the hearing if—

“() the defendant was convicted
upon a plea of guilty;

“(ID) the defendant was convicted
after a trial before the court sitting
without a jury;

“(I1I) the jury that determined the
defendant’s guilt was discharged for
good cause; or

“(IV) after initial imposition of s
sentence under this section, reconsider-
ation of the sentence under this section

is necessary; or
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“(iil) before the court alone, upon the
motion of the defendant and with the approv-
al of the attorney for the government.
A jury impaneled pursuant to paragraph (i) shall
consist of twelve members, unless, at any time
before the conclusion of the hearing, the parties
stipulate, with the approval of the court, that it
shall consist of a lesser number.

“(c) PROOF OF MITIGATING AND AGGRA-
VATING FACTORS.—At the hearing, inforrﬁation
may be presented as to any matter relevant to the
sentence, including any mitigating or aggravating
factor permitted or required to be considered. In-
formation presented may include the trial tran-
script and exihibits if the hearing is held before a
jury or judge not present during the trial. Any
other information relevant to a mitigating or ag-
gravating factor may be presented by either the
attorney for the government or the defendant, re-
gardless of its admissibility under the rules gov-
erning admission of evidence at criminal trials,
except that information may be excluded if its
probative value is substantially outweighted by
the danger of creating unfair prejudice, confusing

the issues, or misleading the jury. The attorney
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for the government and the defendant shall be
permitted to rebut any information received at the
hearing, and shall be given fair opportunity to
present argument as to the adequacy of the infor-
mation to establish the existence of any aggravat-
ing or mitigating factor, and as to the appropri-
ateness in the case of imposing a sentence of
death. The attorney for the government shall open
the argument. The defendant shall be permitted to
reply. The attorney for the government shall then
be permitted to reply in rebuttal. The burden of
establishing the existence of any aggravating
factor is on the government, and is not satisfied
unless the existence of such a factor is established
beyond a reasonable doubt. The burden of estab-
lishing the existence of any mitigating factor is on
the defendant, and is not satisfied unless the exist-
ence of such a factor is established by & prepon-
derance of the information,

“(D) RETURN OF SPECIAL FINDINGS.—The
jury, or if there is no jury, or if there is no jury,
the court shall consider all the information re-
ceived during the hearing. It shall return a special
finding as to each mitigating and aggravating

factor concerning which information is presented
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at the hearing. The jury must find the existence
of a mitigating or aggravating factor by a unani-
mous vote, although it is unnecessary that there
be a unanimous vote on any specific mitigating or
aggravating factor if a majority of the jury finds
the existence of such a specific factor.

“(F) RETURN OF A FINDING CONCERNED A
SENTENCE OF DEATH.—If an aggravating factor
if found to exist; the jury, or if there is no jury,
the court, shall then consider whether all the ag-
gravating factors found to exist sufficiently out-
weigh all the mitigating factors found to exist to
justify a sentence of death, or, in the absence of a
mitigating factor, whether the aggravating factors
alone are sufficient to justify a sentence of death.
Based upon this consideration, the jury by unani-
mous vote, or if there is no jury, the court, shall
return to finding as to whether a sentence of
death is justified.

“() SPECIAL PRECAUTION TO ASSURE
AGAINST DISCRIMINATION.—In a hearing held
before a jury, the court, prior to the return of a
finding under subsection (B), shall instruct the
jury that, in considering whether a sentence of

death is justified, it shall not consider the race,
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color, national origin, creed, or sex of the defend-

ant. The jury, upon return of a finding under sub-

section (E), shall also return to the court a certifi-
cate, signed by each juror, that consideration of
the race, color, national origin, creed, or sex of

the defendant was not involved in reaching the °

juror’s individual decision.

‘(8) IMPOSITION OF A SENTENCE OF DEATH.—
Upon 2 finding that a sentence of death is justified, the
court shall sentence the defendant to death. Upon a
finding that a sentence of death is mot justified, the
court shall impose any sentence other than death that
is authorized by law. Notwithstanding any other provi-
sion of law, if the maximum term of imprisonment for
the offense is life imprisonment, the court may impose
a sentence of life imprisonment without parole.

‘“(4) REVIEW OF A SENTENCE OF DEATH.—

“(A) ArpEAL.—In a case in which a sen-
tence of death is imposed, the sentence shall be
subject to review by the court of appeals upon
appeal by the defendant. Notice of appeal must be
filed within the time specified for the filing of a
notice of appeal. An appeal under this section

may be consolidated with an appeal of the judg-
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ment of conviction and shall have priority over all
other cases.
“(B) ReviEw.—The court of appeals shall
review the entire record in the case, including—
“(i) the evidence submitted during the
trial;
“(il) the information submitted during
the sentencing hearing;
(i) the procedures employed in the
sentencing hearing; and
“(iv) the special findings returned.
“(C) DECISION AND DISPOSITION.—
“(i) If the court of appeals determines
that—

“(I) the sentence of death was not
imposed under the influence of passion,
prejudice, or any other arbitrary factor;
and

“(II) the information supports the
special finding of the existence of an
aggravating factor required to be
considered,

it shall affirm the sentence.
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“(ii) In any other case, the court of ap-
peals shall remand the case for reconsider-
ation.

“(iii) The court of appeals shall state in
writing the reasons for its disposition of an
appeal of a sentence of death under this
section.

“(5) IMPLEMENTATION OF A SENTENCE OF
DEATH.—A person who has been sentenced to death
pursuant to the provisions of this chapter shall be com-
mitted to the custody of the Attorney Greneral until ex-
haustion of the procedures for appeal of the judgment
of conviction and for review of the sentence. When the
sentence is to be implemented, the Attorney General
shall release the person sentenced to death to the cus-
tody of a United States marshal, who shall supervise
implementation of the sentence in the manner pre-
seribed by the law of the State in which the sentence
is imposed. If the law of such State does not provide
for implementation of a sentence of death, the court
shall designate another Siate, the law of which does so
provide, and the sentence shall be implemented in the
latter State in the manner prescribed by such law. A
sentence of death shall not be carried out upon a

woman while she is pregnant.
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“(6) Use OF STATE FACILITIES.—A United

States marshal charged with supervising the implemen-
tation of a sentence of death may use appropriate State
or local facilities for the purpose, may use the services
of an appropriate State or local official or of & person
such an official employs for the purpose, and shall pay
the costs thereof in an amount approved by the Attor-
ney General.”;

{(b) The table of chapters for part I of title 18, United
States Code, is amended by inserting after the item for chap-
ter 113, the following:

“CHAPTER 113A—DEATH PENALTY FOR TERRORIST
MURDER
“113A—Death Penalty for Terrorist Murder ...........cocvuiiincnnee 2321A%.

(c) Section 1208(a) of title 18, United States Code, is
amended as follows: At the end of the paragraph strike “.”
and add “, except that, if death results, any such person who
is found guilty of first degree murder shall be sentenced as
provided in section 2321A of this title.”.
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Congressional Research Service
The Library of Congress

Washington, D.C. 20540

July 26, 1985

TO : Senate Committee on the Judiclary:
Subcommittee on Security and Terrorism
Attn: Mr. Robert Carto
FROM : 4merican Law Divisisn

SUBJECT: Constiturional Appraisal Of Two Anti-Terrorist Proposals

Reference is made to your inquiry of July 19, 1985 requestir.\g a
review of any constitutional problems implicated by the "Protection of
U.S. Government Personnel Act of 1985" (8. 1373) and the "“Terrorist
Prosecution Act of 1985™ (S. 1429).

Although the bills in question seem to differ on the international
legal jurisdictional basis relied on to reach acts of terrorism addressed
by them and on some other detalls; both have a similar purpose. That
purpose 1s to make it a federal crime prosecutable in the federal courts
for anyone to commit specified offenses against the person of subjects
of the United States outside the jurisdiction of the United Srates.
Stated differently, the bills are intended to deter violent acts of ter-
rorism abroad that are directed at Americans by holding out the threat of
prosecution in the federal courts 1f and when personal jurisdiction of
the terrorlsts can be obtalned.

Both bills would add a new chapter, chapc«;é 113A, to the Federal
Criminal Code, 18 U.S.C., relating to terrorist acts against Americans

abroad. The range of activities denounced by the bills as terrorism are

"{dentical, namely, killing and attempting to kill, and assaulting,

striking, wounding, ilmprisoning or making any other violent attack upon
the person or liberty of an American subject. Similarly, both bills are
1Y

primarily intended to cover such activities outside the jurisdiction 6f

the United States; S. 1373 does so expressly by providing that the gist
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of the offense occur "in any foreign country, or in lnternational waters
or alr space”; S. 1429 incorporates the definition of "international
terrorisn” of the Foreign Intelligence Surveillance Act, 50 U.S.C. § 1801
(¢). Also, both proposals are virtually identical in the matter of
penalties: first degree murder is punishable by mandatory life imprisonment;
attempted muvder 1s puﬁishnble by imprisonment for not more than 20 years;
assault, battery and kindred offenses may be punished by a $5,000 fine or
imprisonment for three years, or both, except that the use of a deadly or
dangerous weapon in the commission of such acts may be punished by a
$10,000 fine or imprisonment for ten years, or both.

Also common to both bills 1s the assertion of enforcement and
litigation jurisdiction if the terrorist 1s present in the United States
irrespective of where the offense was committed or the nationality of the
victim or the terrorist.

Finally, both bills would authorize the Attorney General to request
the assistance of any federal, state or local agency, the U.5. Armed
Forces, and tua Federal Bureau of Investigation in enforeing thelr criminal
pfovisions. [

As indicated above, one chief difference between the two bills is
their seeming reliance on a different jurisdictional basis to effect their
extraterritorial consequences. By suggesting that the objects of its
concern, in its title if not its substantive provisions, are employees of
the United States Government, S. 1373 implies reliance on either the "pro-
tective principle™ or the "passive personality” principie of jurisdicciéa.
By making the Iinjurlous offenses against the person an element of an act
of international terrorism, S. 1429 seems to implicate thé universality
principle of jurisdiction. Details about these jurisdictional matters
will be discussed later.

As previously indicated, the short title of S, 1373 and Chapter
113A of the Federal Criminal Code proposed by it indfcate that its sub-
stantive provisions are concerned with acts of terrorism directed at
government personnel who are serving abroad. The substantivevprovisions

of rhe bill, however, simply refer to the previously described acts when
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committed against any citizen of the United States in a foreign jurisdic-
tion, In other words, the provisions of the bill which spell out the
crimes are not limited to Americans who are government employees unless
that result 1s intended to be signaled by limiting the measure's protec-
tions to U.S. citizens, an exceedingly subtle approach to that ;and.

See and compare Hampton v. Mow Sun Wong, 426 U.S. 88 (1976) and Vergara

v. Hampton, 581 F. 2d 1281 (7th Cir. 1978). The safeguards of S. 1429,
on the other hand, are intended to deter terroristic acts against “"any
national of the United States”.

Also, while both bills permit the exercise of enforcement and
litigation jurisdiction irrespective of the place where the offensae was

committed and the nationality of the victim or the offender, S. 1373
uniquely goes on to provide that such Jurisdiction wmay be exercised
irrespective of "the manner in which the alleged offender was brought
before the court.” Does this phrase sanction international kidnapping

of terrorists to obtain the requisite personal jurisdiction to prosecute?

5,

E.g. Eichmann.

The basie question raised by both bills 1s whether their assertion
of extraterritorial jurisdiction conforms to known and accepted bases of
Jurisdiction to prescribe criminal law under international law. While
the merits of both may be favorably argued, perhaps somewhat more per-
suasively in the case of S. 1429 than S. 1373, thelr validity as applied
to acts of foreigners committed in foreign countries without substantively
more added seems quescionable.

At the outset, it may be noted that few cases deal with the congres-
sional power to prescribe laws encompassing criminal conduct by foreigners
abroad. Most of the cases dealing with extraterritorial application
raise the i1ssue whether the statute in question embraced conduct engaged in
outside the United States.

In United States v. Bowman, 260 U.S. 94, 98 (1922), the Supreme Court

seems to. indicate that the congressional power 1s coextensive with the
jurisdiction bases under ingernational law. "The necessary locus when not

gpecifically defined depends upon the territorial limitations upon the
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pawer and jurisdiction of a government to punish crime under the law of
nations.” Whether one views the congressional power to prescribe as

bounded by jurisdictional principlés of international law or that domestie
law is generally construed so as unot to bring it into conflict with inter-
national law, the result is the same.

International law has recognized, in varying degrees, five bases of

jurisdiction with respect to the enforcement of the criminal law, The
territorial and nationality principles under which jurisdiction 1s

determined by either the situs of the crime or the nationality of thé‘
accused, in the words of one court, are universally recognized. The pro~
tective principle gives a state jurisdiction to prescribe a rule of law
attaching legal consequences to conduct -outside 1its territory that
threatens its security as a state or the operation of its governmental
functions, provided the conduct is generally recognized as a crime under
the law of states that have reasonably developed legal syst2ms. The uni-
versality principle which permits a state to define and punish offenses
recognized by the law of nations as being of universal concern, such as
piracy, The effects or objective territorial principle which 1s the
exercise of jurisdiction to acts done outside a jurisdiction, but intended
to produce and producing detrimental effects within it. See, generally,

United States v. Pizzarusso, 388 F. 2d 8 (2d Cir. 1968).

In the cited case, the court distinguished the effects or objective
territorial principle from the protective principle in that in the latter
there need not be any actual effect in the country as would be required
under the former.

An additional but controversial basis is the "passive personality”
principle which "[s]tates have sometimes invoked ... to justify application
of their -~ law particularly criminal law - to acts committed outside their

territory by persons not their nationals.” Restatement, Foreign Rélations,

Tentative Draft No. 6 -- Vol. 1, § 402g (1985) (hereafter Restatement).

As crimes are universally regarded as offenses against sovereignty
of the place where they are committed, territorial jurisdiction is the

general rule of criminal law., The other jurisdictional principles have
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been traditionally considered to be exceptions to that éeneral principle.
The rationale behind the latter has been explained in the followling general
terms: "... 2 [territorial] government ... in order to malntain its
essential sovereignty, must be the only power capable of effecting the
maintenance of peace and order within its own btnundaries. Therefore, no
other nation can enact extraterritorial legislation which would interfere

with the operatfon of such laws.” United States v. Rodriguez, 182 F,

Supp. 479, 488 (S.D. Cal. 1960).

The five basic principles of criminal jurisdiction in international
law have been relied upon by Congress and recognized by the courts. See
Agata, "Memorandum on Extraterritorial Jurisdiction ...”, I Working Papers

0f The National Commission On Reform Of Federal Criminal Laws 73 (1970)

(hereafter Working Papers).
The last mentioned commentator has explained the significance of
these matters as follows:

In summary, the practical significance of which
principle is relied on for asserting jurisdiction over
extraterritorial conduct relates to the nature of the
offense, whether or not any conduct or harm within the
territory of the U.S. need occur or be contemplated and
whether the defendant is an alien or a national. Thus,
clitizens could be prosecuted for any conduct abroad regard-
less of the nature of the offense or its affect within
the U.S. territory by reliance on the nationality prin-
ciple. Aliens could also be subject to prosecution for
any criminal conduct committed abroad if the “"objective”
territorial basis for jurisdiction were satisfied.
Whether aliens are otherwise subject to extraterritorial
jurisdiction depends on the nature of the offense if the
protective or universally principle is relied or the
status of the victim in the case of the passive person-
ality prineciple. Id. at 72-73.

We turn now to an examination of the mentlioned jurisdictional prin-
ciples in the context of the two bills under consideration. As they are
intended to operate outside the territorial jurisdiction of the United
States, reliance must be had on the exceptions to the gereral rule Bf
crimiral law that a crime must be committed within the territorial juris-
diction of the sovereignty seeking to try the offense.

Under the “nationality theory"™ of jurisdiction, nationals abroad
are subject to the laws of their government wherever they may be., This

basis, however, is limited to the nationality of the accused, not the
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victim. Accordingly, prosgcution of American nationals for acts of
terrorism that satisfy the other elements spelled out by §. 1373 and
S. 1429 would seem free of doubt once the practical problem of getting
him or her personally present within the jurisdiction of the United
States for trial is realized. V

As applied to the acts of foreigners committed in foreign countries,
reliance must be had on one of the other jurisdictional principles. Al-
though one court has rejected them as appropriate jurisdictional bases for

criminal laws, United States v. Baker, 136 F. Supp. 546 (S.D.N.Y. 1955),

the weight of authority is to the contrary, See, e.g., United States v,
Rodriguez, 18 F. Supp. 479.

As indicated, under the "protective theory” of jurisdiction, a state
has jurisdiction with respect to any crime committed outside its territory
by an alien against the security, territorial integrity or political inde-
pendence of a state, provided that the act or omission which constitutes
the crime was not committed in the exercise of a liberty guaranteed the
alien by the law of the place where it was committed, Ibid. The category
of offenses which have been recognized as falling within this category
are esplonage, counterfeiting of the state's seal or currency, the
falsification of official documents as well as perjury before consular

5
officials or conspiracy to violate the immigration or customs laws, which
are likely to be committed outside the tarritory By aliens.” Restatement
at §402 f. We know of no case where violence directed at a U.S. citizen
because he or she was employed by the U.S. Government could be reached
on the basis of the protective principle and while it could be argued,
it 1s doubtful that it would sustain a law aimed at violence directed
at U.S. citizems (S« 1373) or nationals of the United States as such.

Similarly, reliance upon the effects or objective territorial
basis to support extension of jurisdiction to offenses against the person
of a U.S. citizen or national seems problematical. While the commentators
describe this as a suitable basis for crimes or torts, most of the domestic
decisional authorities involve economic regulations. See Restatement 2d,

18 (1965). However, the examples furnished by the preparers of the
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Restatement indicate that some kind of physical intrusion or effect
within the state is necessary. E.g., "The effects principle 1s not con-
troversial with respect to acts such as shooting or even sending libelous
publications across a boundary and only mildly controversial but general-
ly accepted with respect to liability for injury from products made out-
side of the state exercising jurisdiction and introduced into its stream
of commerce.” Restatement, Tentative Draft No. & at 402 d.

The preparers of the last mentioned source indicate, without citing

supporting authority, that the "passive personality” principle has been ad-

vanced by some states to “terrorist and other organized attacks on a state's

nationals by reason of their nationality, or to assassinations of a state’s
ambassadors or government officials.” Id. at §402 g. Whether goverament
officials includes government employees is one of a host of unresolved
queétions. If these and other matters are conceded this basis might
arguably support a measure along the lines of §. 1373 if government em~
ployees as its title kbut not 1ts substance) indicates are the object of
its safeguards.

The drafter; of S. }429 seem to be aware of some pecent developments
the universality principle as applied to terrorism or to the pending Re-
statement's comments in this regard, or both. We note again that that bill

is aimed at violence directed at U.S. nationals abroad as an act of inter-

national terrorism. The Restatement in this regard observes as follows:

§ 404. Universal Jurisdiction to Define and Punish Selected
Offenses

A state may exercise jurisdiction to define
and punish certain offenses recognized by the
community of nations as of universal concern,
such as piracy, slave trade, attacks on or hi-
jacking of aircraft, genocide, war crimes, and
perhaps terrorism, even where none of the bases
of jurisdiction indicated in § 402 is present.

Comment:

a. Expanding class of universal offenses. This section
(as well as the corresponding section concerning jurisdiction
to adjudicate (§ 423)) recognizes the existence of certain of- *
fenses which, under international law, any state may punish

in
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althongh it has no links of territory with the offense, or of
nationality with the offender (or even the victim). Universal
jurisdiction over the listed offenses is established in inter-
national law as a result of universal condemnation of those
activities and general interest in cooperating to suppress
them, as reflected in widely-accepted international agree-
ments and resolutions of international organizations. These
offenses are subject to universal jurisdiction as a matter of
customary law, even for states not party to any international &
agreement on the subject. Universal jurisdiction for addi-
tional offenses is also provided by international agreements,
but it remains to be determined whether universal jurisdic-
tion over a particular offense has become customary law for
states not party to such an agreement. See §102, Com-
ment f, -

There has been wide condemnation of terrorism al-
though international agreements to define and punish it have
not yet been widely adhered to because of inability to agree
on its definition. The United States and six states (all in Latin
America) have adopted a Convention to Prevent and Punish
the Acts of Terrorism Taking the Form of Crimes against
Persons and Related Extortion that are of International Sig-
nificance, 27 U.S.T. 3949, T.I.A.S. No. 8413 (1976).

b, Universal jurisdiction not limited to criminal law.
In general, states have exercised jurisdiction on the basis of
universal interests in the form of criminal law, but inter-
national law does not preclude the application of non-criminal
law on this basis, for example, by providing a remedy in tort
or, restitution for victims of piracy.

The difficulty here, of course, 1s the noted one that there 1s little agree-
ment regarding what constitutes terrorism and this militates against asserted
“universality”. A bill along the lines of S. 1429 arguably would at least apply
to terrorism perpetrated by foreign nationals in the six countries which have
adopted the cited Convention.

The annexed materials indicate that domestic and {nternacional law are
at odds with respect to forcible abduction to bring an offender before the

courts. See Gerhard von Glahn, Law Among Nations 282-283 (1981); Henkin,

Pugh, Schachter and Smit, International Law: Cases and Materials 449-451

(1980); Bishop, International Law: Cases and Materials 561-564 (1971).
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Senator DENTON. Senator Hatch?

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR
FROM THE STATE OF UTAH

Senator HaTcH. Thank you, Mr. Chairman.

I want to compliment you for holding hearings on these three
very important bills, and I certainly want to welcome Senator
Specter and the other distinguished witnesses on our panel today
to the committee. Because I do not know of anything much more
important at this particular time, in the light of world events and
Evhlat has been going on, than this discussion regarding these three

ills.

I want to compliment Senator Specter for his leadership in this
area. He is a consummate lawyer, who has made a dramatic
impact on the Judiciary Committee and on the laws of this coun-
try, and is somebody whose opinion cannot be ignored in these par-
ticular areas. So, we welcome you to the committee, and we look
forward to listening to your testimony.

It seems to me that this is a propitious time to look at this type
of legislation to see what we can do. There are some interesting
suggestions made in these bills, and I, for one, look forward to
hearing the testimony of the distinguished witnesses today.

So I want to thank you, Mr. Chairman, for holding these hear-
ings, and I appreciate having the opportunity of being here with
you,

Senator DEnToN. Thank you, Senator.

We note and welcome the arrival of our friend and colleague
from Kentucky, Senator McConnell, and ask if he cares to make
any opening remarks.

OPENING STATEMENT OF HON. MITCH McCONNELL, A U.S.
SENATOR FROM THE STATE OF KENTUCKY

Senator McCoNNELL. Thank you, Mr. Chairman.

I, too, want to commend you on holding these hearings and to
congratulate Senator Specter, with whom I serve on not only this
committee but on the Intelligence Committee, for his foresight in
coming up with these very important bills.

Mr. Chairman, I would like to put into the record an opening
statement, and conclude my remarks and look forward to hearing
the witnesses this morning.

Senator DENTON. Thank you, Senator.

[The prepared statement of Senator McConnell follows:]

PREPARED STATEMENT OF SENATOR Mrrce McCONNELL

Mr. Chairman, I want to thank you for the opportunity to participate in this hear-
ing, and to commend you for your leadership in holding this hearing on such a
timely topic. We are all painfully aware of the extent to which international terror-
ism has rushed to the forefront of the news in the last few years. Unfortunately, we
are equally aware of the ineffectiveness of the American response.

So I compliment our distinguished colleague, Senator Specter, for his effort to en-
hance the Government’s ability to respond to terrorist attacks, and to create some
real deterrent among the arsenal of weapons at the disposal of those arms of the
Government, including the Judiciary, engaged in antiterrorist activity. I feel confi-
dent that most if not all Americans have felt a deep sense of frustration and help-
lessness at our seeming inability to reach and punish the perpetrators of these des-
picable crimes.
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As I read them, these bills seek to make it a Federal crime, one reached by our
own courts, for anyone to commit specified offenses against the person or property
of subjects of the United States, even when the offense is commitied outside the ju-
risdiction of the United States. Both S. 1373 an 5. 1429 add new chapters to the
Criminal Code relating to terrorist acts, and establish stated penalties for violation.

While I have a number of questions and concerns about the bills, I certainly ap-
plaud the concept. In particular, I have concern that the bill, S. 1373, seeks to exert
extraterritorial jurisdiction in a novel and perhaps unconstitutional manner. I'll be
interested in knowing more about the legality of the approach taken by the bill. I
also have concern that the penalties proposed by the bills are perhaps insufficiently
punitive to deal with the gravity of the problem. On this point I'm not at all decid-
ed, however, and will look forward to discussion of this issue,

Because of my position as a member of the Select Committee on Intelligence, 1
would be remiss if I failed to mention the role that our intelligence community
would necessarily play in the successful implementation of any antiterrorist legisla-
tion similar to these bills. Presumably, our ability to exert extraterritorial jurisdic-
tion would in large part depend on our ability to discover the identities and where-
abouts of those terrorists who we might reasonable believe to be responsible for a
given terrorist attack. These bills may have significant implications for our intelli-
gence efforts, and I will be particularly interested in the extent to which the success
of this legislation would depend on changes in our intelligence-gathering capabili-
ties.

Again, Mr. Chairman, I commend you and Senator Specter for your leadership in
this difficult subject, and look forward to the testimony of the witnesses. Thank you,
Mr, Chairman.

Senator DEnTON. Our first witness is our distinguished colleague
from Pennsylvania, Senator Arlen Specter. As I have stated, he is a
valuable ally in the fight against terrorism and has authored the
legislation under consideration today. He recently cosponsored this
Senator’s Nuclear Power Plant Security and Antiterrorism Act,
and has been interested in the subject overall and has been an im-
portant participant. I ask Senator Specter for whatever testimony
he wishes to make at this time.

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SpecTER. Thank you, Mr. Chairman, for your very gener-
ous remarks, and I also appreciate the very kind comments made
by my distinguished colleagues, Senators Hatch and McConnell.

In order to abbreviate my testimony, I ask unanimous consent
that my statement—which itemizes the series of bills I have intro-
duced, many in cosponsorship with you, Mr. Chairman, and one
which we had a series of hearings in the 98th Congress—be insert-
ed in the record, and move right to the center-point of the legisla-
tion which is under consideration. As you have noted, I introduced
this legislation in the course of the 99th Congress.

[Senator Specter’s submissions for the record follow:]

SENATOR SPECTER’S TERRORISM BILLS

S. 15608—JULY 26, 1985

A Dbill to amend the Act for the Prevention and Punishment of the Crime of Hos-
tage-Taking to provide for the death penalty for first degree murder.

S. 1429—~—JULY 10, 1986

A bill to amend title 18, U.S.C,, to authorize Prosecution of Terrorists Who Attack
United States Nationals Abroad in an act of international terrorism. (Identical to S.
1373, but makes it clear acts covered must be acts of international terrorism, and
removes language giving courts jurisdiction over the defendant “regardless of the
manner in which the defendant was brought before the court.”)
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S. 1373—JUNE 26, 1985

A bill to amend title 18, U.S.C., To Authorize Prosecution of Terrorists and Others
Who Attack U.S. Nationals Abroad. (Precursor to S. 1429.)

(First introduced on September 25, 1984 (98th Cong.) as S. 3018 but only covered
government officers, agents and employees.)

S. RES. 190—JUNE 26, 1985

A resolution designed to encourage an international declaration that terrorism is
a universal crime.
(First introduced on October 3, 1984 (98th Cong.) as S. Res. 473.)

§. 1383—JUNE 26, 1985

A Dbill to protect the international security of the United States against interna-
tional terrorism by making the use of firearms or explosives to commit a felony by
foreign diplomats in the United States a federal felony.

(First introduced on June 6, 1984 (98th Cong.) as S. 2771.) (Hearings held in 98th
Congress, July 24 and September 21, 1984.)

S. RES. 191—JUNE 26, 1985

A resolution calling for international meeting to amend the Vienna Convention to
prevent foreign diplomats who engage in terrorism from claiming immunity from
criminal prosecution.

(First introduced on June 6, 1984, as S. Res. 395.)

5. RES. 196—JUNE 26, 1985

A resolution calling on the President of the United States to immediately take
steps to halt all U.S. carrier traffic into and out of Athens Airport and other air-
ports failing to meet accepted security standards.

S. 871—APRIL 3, 1985

A bill to stop all trade with Libya because of its involvement in international ter-
rorism. (Adopted as amendment to Foreign Aid Authorization bill on May 15; adopt-
gcé oggHouse bill July 10, accepted by conferees as authority for President on July

, 1985.)



United States
of America

33

‘Cangressional Record

th .
PROCEEDINGS AND DEBATES OF THE Q0" CONGRESS, FIRST SESSION

Vol. 131 -

WASHINGTON, THURSDAY, JUNE 27, 1985

No. 88

. ~

By Mr. SPECTER:

5. 1373, A bill o amend title 18,
United Stales Code, to authorize pros-
eculion of terrorists and others who
attack U.S. Government employees
abroad, and for other purposes; to the
Committee on the Judiclary,

PEOTECTION OF ONITED STATES GOVERNKENT

PERSONNEL ACT

Mr, SPECTER. Mr. President, today
1 am relntroducing legislation that
would expand U.S. law by making it a
erime for anyone In any country to as.
sanit any U.S, citizen as part of an act
of terrorism. This legislation would
ulso preclude defendants In such cases
from challenging the manner in which
they were brought before the court.

A simliar bll]l was originally intro-
duced as B, 3018 in the 88th Congress.
This broader verslon now deserves
prompt enactment,

We need not walt for internatfonal
agreements to be finalized before we
begin to exert the full force of the law
ngainst the terrorist menace. There
are steps we can take right now, unj.
laterally, to expand our ebility to pro-
tect our own citizens abroad.

Slgnificant security messures have
already been implemented &t U.S. em-
bassies and Installations, and the new
Oversens Security Advisory Council re-
cently announced by Secretary Shultz
should enhance the salely of corpo-
rate personnel in threatened areas
throughout the world,

But there remains a critical gap In
our arsenal against terrorism: murder
of U.S. citizens outside our borders,
other than of specially designed Gov-
ernment officlals and diplomats, is nat
a crime under U.S. 1aw.

I was stunned to realize that those
responsible for murderlng over 260
U.5, marlnes while they slept tn their
barracks In Lebanen are not guflty of
any U.S. crime for thelr murder. Nor
are those terrorists who cold-bloodedly
shot two U.S. citizens during the hi-
jacking In Kuwalt., Existing law pun-.
Ishes only those who assault our diplo-
mats. Under my bill, when a U.S,
marine 15 killed or wounded in 8 bomb
ettack, an {nvestigation can be initiat-
ed and the culprits can be brought to
this country and prosecuted.

‘This act will in no way contravene or
conflict with elther {nternational or
constitutional law. While criminal ju.
risdiction !s customarily limited to the
place where the crime occurred, it is
well-established  constitutional  doc-
trine that Congress has the power to
apply U.8. law extraterritorially 4 1t
so chooses, (Sce e.g., United States v,
Bowman, 260 U.S, 84, 88 (1922)).

Internatlonal law also recognizes
broader eriminal jurisdiction. If an al-
leged crime occurs In a forgign coun-
try, a nation may still exercise jurls.
diction over the defendant If the crime
has a potentia} adverse effect upon Ms
security or the operation of its govern-
mental functions. This basts for jurls.
dictlon over crimes commiltted outside
the Untled Stales has been applied by

Senate
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the Federal courts in contexts ranging
from drug smuggling to perjury. Clear-
Iy, then, the exercise of U.S, criminal
Jurisdiction s also justified to pros-
ecute the terrorist who assaults or
murders American personnel nbroad.
SBuch attacks undoubtedly have an ad-
verse effect upon the conduct of our
Government's forefgn affalrs, and po-
tentially threaten the security Interest
of the United States as well.

‘But making terrorist murder a U.S.
prime alone wlli not protect Americans
pbroad. We must elso demonstrate our
seriousness by applying the law with
flerce determination, In many cases,
the terrorist murderer will be extradit-
ed or selzed with the cooperation of
the government In whose jurisdiction
he or she is found. Yet, if the terrorist
is hiding In a country like Lebanon,
where the government, such as it is, is
powerless ta al removal, or in
Lybia, where the government I8 un;
willing, more forceful interventiod
may be necessary, .

This b provides, In accord with
econstitutional snd Internstional law,
the necessary subject matter jurisdic.
tion to prosecute those who sattack
V.5, personnel abroad. But to obtain
personal Jjurisdictlon over the culprit
himsel, the suspect must first be
zelzed or arrested and brought to the
United States to stand trial. Under
current constitutional doctrine, both
U.S, citizens and forelgn nationals can
be selzed and brought o trial in the
United States without violating due
process of law. See, for example, Fris-
bie v. Collins, 342 U.S. 519, 522 (1952);
Fery v Mlinois 119 US, 436 (1886).

It may surprise some to hear that
such methods are an appropriate way
to bring criminals to trial. If someone
is charged or chargeable with an of-
{ense and Is at llberty in some foreign
country, f¢ Is an accepted principle of
law to take that alleged criminsl into
custody if necessary and return him to
the jurisdiction which has autharity
to try him. That prosecution and con-
victlon {s sustainable and is. proper
under the laws of the United States
and under internatlonal law,

‘This principle has been In effect for
nlmost 100 years, golng back to 1886,
in the landmark case of Kerr versus I1-
linols, where the State of Illinois kid-
naped 8 defendant In Peru, a man
belng charged with a crime in Dlinols,
and brought him back to IMinols for
trial, where he was convicted, The eace
went to the Supreme Court of the
United States and the Supreme Court
of the United States sald it was appro~
priate to try that man in DNlinols and
to convict him notwithstanding the
means which were used to bring him.
back to trial iy that jurisdiction,

No country in the world, no country
in the history of the development of
Jaw, has more rigorous eoncepls of the
due process of law than the Uniled
States of America and the U.S, Su-
preme Court. That doctrine was

f

upheld in an opinfon written by Jus-
tice Hugo Black, well known for his
concern sbout defendants’ rghts, In
the case of Frisbie versus Collins,
h.nded down by the Supreme Court of
the Unlted States in 1952 and upheld
in later decisions.

In the Frisble case, Justice Black
stated: .

‘This court has never departed from the
rule announced in Kerr v, Jilinois, that the
powers ol a court to try a person for e crime
1s not impaired by the fuct that he had been
brought In the court's Jurisdiction by reason
of a forceable abduction,

I would suggest to Senators that in
dealing with the erime of ferrorism,
we ought to find the terrorists when
we have some reason to believe we
know who they are. It requires an In-
vestigation. It Tequires pursuit. It may
require, extraditlon or, where extradi-
tion is not possible, it may reguire ad-
ductlon to bring these viclous criml-
nals to trial,

Resart to such tactles will not ordi-
narily be necessary, The nstion where
the offender is found may prosecute
that person itself or that nation may
extradite hlm or consent Lo & seleure
by U.S. agents within its territory, In
the rafe Instance, however, where
there exists In effect no goverament
capable of arresting or prosecuting the
offender--and 1 would suggest that
that sltuation exists in a nation lke
Lebanon today where there 4s hardly &
government capable of enforeing law
and order—In that extreme situation
or wherever the terrorists may be
found In nations which flagrantly vio+
late International 1aw or harbor inter-
natjonal terrorists, then the United
States may be compelled to use farce-
fu} methods to bring a terrorist o jus-
tice. And I would suggest that on a
balancing test, that iz an appropriate
course of conrduct,

1t is this kind of forceful, =f{fective
action that the United States must be
In a position to employ where neces-
sary to respond to terrorist attacks
against our citizens nbroad. The Jegls-
lation that I am introducing today will
accomplish that result,

Mr. President, I ask unanimous con-
sent that the bill be printed in the
RECORD,

There belng fio objection, the bill
was ordered to be printed In the
RECORD, a5 follows:

8.13713

Be it ertacled by the Senate and House of
Representatives of the United Sfoter of
America in Congvess assembled, That this
Act may be clted as the “Protection of
Unlted Statez Government Personnel Act of
19857,

Brc. 2, (0) Purt Y of title 318, United States
Code, Is kmended by Inserting after chapter
113 the following:

“CHAPTER 1I3A—TERRORIST ACTS

AGAINST UNTTED STATES GOVERN.

MENT EMPLOYEES ABROAD

“See,
“2331. Terrorists acts against United
Slates govemment employees
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“t 2331, Terrorisl acle agwinat Unfled States gors
ermment employees abroad,

“(a} Whocever kllls or stlempls to I In
nny forelgn country, or In international
waters ar air space, mny citizen of the
United States shall, If found guilly In &
court of the United States, be sentenced to
any term of years or imprisonment for life,
and any such person found guilty of at~
templed murder shall be Imprizoned for not
more than 20 yeurs,

“(b) Whoever assaults, strikes, wounds,
imprisons or makes xny other violent attack
upou the person or liberty of any citlzen of
the United States in any forelgn country or
in international waters or alr space, or, if
likely to endunger his or her person or )iber-
tr, makes violent attacks upon his or her of-
ficla) ises, private lon, or
means of transport, or sitempts to commlit
any of the foregolng, shall be fined not
more than $5,000 or imprisonsd not more
than three years, or both, Whoever in the
commlsslon of any such act uses a deadly or
dangerous weapon shall be (Ined not more
than $10,000 or Enprisornied not more than
ten years, or bath,

“{e) The United States may exerclse juris-
dictlon over the slleged offense if the al-
leged offender 1s present in the United
States, {rrespective of the place where the
oltense was commltted or the natlonzlity of
the victim or the alleged offender, or the
manner in which the alleged olfender wus
brought before the court.

~td! In enforcing subsection a} and ¢b),
the Attomey Genera) may request and shall
recelve mssistance from nny Federal, State
or local agency, including the Army, Navy,
and Alr Foree, the Federas] Burenu of Invess
tigation and the Central Inteliigence
Agency, any statule, rule, or regulation to
the contrary notwithstanding.”.

(b) The table of chapters for prrt 1 of title
18, United States Code, Is amended by (n-
serting witer the {tem for Chapter 113, the
following:

“CHAPTER 113A—TERRORIST ACTS
AGAINST UNITED STATES GOVERN:
MENT EMPLOYEES ABROAD

“113A—Terrorlsts  acts  nealnst

Unlied States government em-
ployees abran SRR X &} B Y

By Mr. SPECTER:

S. 1383. A bill to protect the Internal
sccurity of the United Stales against
international terrorism by making the
use of a firearm to commit o felony by
forelgn diplomats In the United States
a Federal felony; to the Commlttee on
the Judiclary. .

CRIMINALIZATION OF Tll‘)lﬂﬂlllﬂ ACTS BY
TOREIGN DIPLOMATS

Mr, SPECTER. Mr. President, today
1 am reintroducing legislation that
would make foreign diplomats in the
Uniled States a subject to prosecutlon
for using & firearm Lo commit any act
constituting a felony under U.S. law.

I originally Introduced this legisla-
tion ms 8. 2771 on June 15, 1884, The
need for its speedy enactment has only
Increased since that time,

In my statement accompanying re-
introduction today of my resolutlon
urging the President to seek renegoti.
ation of the Vienna Convention on
Diplomatic Relations, T have di d
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that the time of talking tough Is over;
that the United States has a coherent
policy for waging an international war
on this international crime and the na-
tional wlll Lake whatever steps are nece
essary to carry it out,

Mr, President, 1 ask unanimous con-
sent that a copy of the bill be printed
in the Recorn.

There being no objectlon, the bill
was orderd to beé printed in the
Reconp, as follows:

8.1383 -

Be it enacled by the Senate and House of
Representalives of the Uniled Slates af
America in Congress azsembdled, That (a)
chapter 44 of title 18, United Btates Code, is
amended by adding at the end thereof the
tollowlng:

“2 930, Foreign diplumats

*{a} It shall be unlawful for—

“(I1XA) any member of a forelgn diplomat.
ic missfon in the Uniled States entitled to
Immunity from the criminal jurlsdiction of
the United States under the provisions of
the Vienna Convention on Diplomatle Rela.
tlons, done on Aprll 18, 1961; or

*(B) any member of a foreign copyelar
post In the United States entitled to immu-
nlty from the crimlnal furisdiction of.the
United States under the provisions of the
Vienna Convention on Consular Relztlons,
dome on April 24, 1863,
to use s {lrearm to commlt sny act consti-
tuting n felony under the criminal laws of
the United Stales or any State,

**(b) Whoever violeles thls section shall be
punishable by a fine of $10,000 or by impris-
onment for 10 years, or both,

*(c) Fur purposes of this section—

“{1} the term “member of a foreign diplo-
matle misslon" includes sny (ndividual de-
scribed by Article 1(b) of the Vienna Con-
vention on Diplomatic Relations, dene on
Aprll 18, 1961; and

“{2) the term "member of a foreign con.
sular post™ Includes any Individual described
by Article 1(g) of the Vienna Convention on
Consular Relatlons, done on April 24,

883~

1883.",

(b) The analysis for chapter 44 of title 18
Unlted States Code Is amended by adding at
Lhe end thereof the foliowing:

830, Foreign diplomats.”.

SENATE RESOLUTION .  100—
MAKING TERRORISM A UNI
VERSAL CRIME

Mr. SPECTER submitted the follow-
Ing resolution; which wes referred to
the Committee on Forelgn Relatlons:

8. Res, 190

‘Whereas tn the past decade theré have
been nearly 6,600 terrorist Incldents around
the world, killlng over 3,500 people and
wounding mare than 7,600, Includlng over
2,500 Incldents agalnst Amerleans;

Whereas terrorism anywhere affecls na.
tions everywhere by chilling the free exer.
clxe of sovereign authority; B

Whereas. rampant terrorism by lts very
nature threatens world arder and thereby
a1} civilized nations and their cltizens;

Whereas any and every natlon has the
right, under current principles of Interna.
tlonal law, to assert Jurisdiction over of-

the case of the Libyan so-called “diplo-
mats” in London, who used thelr coun-
try's embassy as a terrorist base. I
need not recite the sad facts of that
case agaln.

Even while we await renegotiation of
the Vienna Conventlon, we must take
steps to protect ourselves agalnst the
abuse of diplomatic Immunity. And If
that renerotiation does Indeed take
place, we will need legislation to imple-
ment It. This bill will serve that pur-
pose. I urge my collcagues to give iU
speedy consideration,

CONCLUSION

‘The proposals I have outlined reflect
the current slate of my own effort to
provide a viable alternative to o unllat-
eral military respons to terrorism, an
alternative I believe will prove more
effectlve,

These suggestions can command the
necessary publle support, and they will
send an urgently needed signal to ter-
rorists-criminals and their patrons

fenses to sal erimes”,
such s piracy and slavery, In order to pro-
tect soverelgn authority, unlversal values,
and the Interests of mankind; and B
‘Whereas Indlviduals al
crimes* may be prosecuted in any natlon in
which the offender may be found, irrespec-
tive of the natlonalily of the offender or
victhm or the place of the olfense: Now,
therefare, be it N
Resolved, ‘That |t is the sense of the
Benate that the President should call for
international negotlatlons for the purpose
of agreeing on a definltion of “international
terrorist erimes” and for the purpose of con-
sidering whether such a crime would consti.
tute » universal crime under International
law, Such deflnltion should requlre that
acts constituling an Internatlona) terrorist

rime—

(1) Involve the threat or use of violence or
be dangerous to human life,

(2) would be a crime in the prosecuting ju-
risdiction If commitled within fls bound.
arles, .

{3) appear to be intended—

{A) to'intimldate or coerce a clvillan popu.
lation; .

(B) to Influence the policy of a

govern.
ment by Intimldation or coerclon; or .

1C) to aifect the conduct of a government
by ussassinrtion or Xldnapping: and

(4) transcend nollonal boundaries in terms
of the means by which they are accom-
plished, the persons they appear intended
to coerce or intlmidate, or the locale in
which thelr perpetrators operate or seex
asylum,

These Internationn) negotistions should
als0 Include considerstion of establishing an
international criminal court nlong the tnes
of the Internatlonal Milltary Tribunai es.
Lablished after World War 11 for the trial of
major war criminsls at Nuremburg, Germa-
ny, that would have jurisdiction over the
crime of international terrorism, R

Sec. 2. The Becretary of the Senate shall
transmit & copy of this resolution to the
President.

Mr. SPECTER. Mr. Prestdent, 1 am
submitting & resolution designed to en-
cournge an International declaration
that terrorism s a unlversal crlme.
This is part of my continuing effort to
redirect the focus of national and
international attention from the divi-
sive issue of whether to respond mlll-
tarlly to terrorist acts to a fundamen-
tal reallty too often forgotten: terror-
tsts are criminals, And natlons that ald
and abet these, terrorists are effective
accomplices, )

This resolution {s identical to Senate
Resolution 473 in the 88th Congress,
which I submitted October 4, 1884,

+ Ultimately, I am convinced that law-
ablding natlons wlll succeed agalnst
this threat to law and order world-
wide, not by adopting the terrorists’
tactics that threaten innocents, but by
fiercely malntaining that threatened
order and bringing the full force of
the law to bear against these most hel-
nous criminals, :

When pirate-Infested waters threat-
ened the commerce and safety of all
civilized nations, the International
community agreed that this common
threat transcended traditional con-
cepts of sovereign jurisdiction, They
agreed that any country that captured
a pirate, anywhere, could prosecute
him on behalf of all countries, Today's
international. criminals have left the
high seas for airplanes and trucks
loaded with explosives, But the threat
posed by terrorists Is Just as unlversal
as that once posed by plrates, and, llke
piracy, terrorism should be prosecuted
n'.’s & “universa} crime” against human-
ity. . i

A universal crime, accordlng to well-
established principles of international
law, Is one that, by its very nature af-
fects the Interests of all nations, re.
gardless of where commitled or the
nationality of the offender,

irncy is the oldest unlversal crime,
but the principle has also been applled
aver the years to other generally con.
demned acts such as slavery and tor-
ture.

If plracy and torture violate the law
of natlons, surely the heinous acts of
terrorism do. In the past decade, there
have been nearly 6,500 terrorist incl-
dents around the world, killing over
3,500 people und wounding more than
7,600, {ncluding over 2,500 Incidents
against Americans. Like plracy, terror-
ism anywhere affects natlons every-
where by spreading fear and paralysls
that chills the free exercise of sover-
clgn authorlty with the threat that
lawless fanatics will display thelr dls.
approval through violent means,

To encourage & united effort by all
nations dedicated to combatting this
deadly menace, my resolution pro-
poses that the President call for inter-
national negotlations almed nt detler-
mining an international definition of
terrorism which could then be estab-
lished as a unlversal crime punishable
by any nation that captures the ter-
rorist,

The resolution suggests guldellnes
for arriving at a definition af interna-
tional terrorism: it should Involve the
threat or use of violence or scis dan.
gerous to human life that would be a



crime In the pri ing jur fon if
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Ity murder and other grave crimes in-

commlitted there, and that appear to
be intended to intimidate or coerce 8
civilian population, to Influence the
policy of a government by Intimida-
tion, or to affect the conduct of & gov-
ernment by assussination or klidnap-
ping. The acts must be international
In the sense that they transcend na-
tional boundaries. This language close-
1y parallels the definition of interna-
tional terrorlsm codified in the Far-
eign Intelligence Surveillance Act at
50 U.S.C. 1801(d), Uniformed military
engaged in combat would be excepted
from the definition,

The resolution also calls on the
President to include on the agends for
these negotiations consideration of es-
tablishing an Intemnational criminal
court along the lines of the Inierna-
tiondl Military Tribunal established
after World War II for ‘the trinl of
major war criminals at Nuremberg,
Germany. Such an " international
forum could provide an optional alter-
native to persecution by an Individual
nation and may, in some cases, provide
a mare credible and collective judg-
ment. Jurisdiction could be limited to
established universal crimes,

In making terrorism a universal
crime we broaden both the class of
people prolected—all cltizens of any
nation—and the class of protectors—
all law-zblding nations, In doing so, we
enhange the llkelihood that terrorists
will be punished and deterréd. No
longer will prosecution of = terrorist
be limited by the inclination or ability
of any country. Nor will it be limited
to the coincidence of an extradition
treaty between the country asserting
Jurisdiction over the terrorist and the
country In which that terrorist s

found,

The political use of terror generated
by violent acts against innocent vie-
tims is intolerable, It {s an affront to
all nations of the world, and requires
an internsational resolve to combat it.
The U.S, should exercise its leadership
role and call on all civilized natlons to
translate International indignation
fnto Internatlonal action by mnklng
terrorism a universal crime,

SENATE RESOLUTION 181—ELIMI-
NATION OF DIPLOMATIC IM-
MUNITY FOR TERRORISTS

Mr. SPECTER submitted the follow-
{ng resolution; which was referred to
the Committee on Forelgn Relatlons:

8. Res. 101

‘Wheress artlcle 31 of the Vienns Conven.
tlon of 196] provides: “A diplomatlc agent
shall enjoy immunity from the criminal ju.
risdiction of the rml\'lnx state,” lhu:

volving assault with firexrms or explosjves.
Mr. SPECTER. Mr, President, today
I am resubmitling a resolution that
wauld help prevent foreign diplomats
who engage In terrorism from claiming
immunity from eriminal pr lon

Nor is it sufficient in the face of
these death squads to drgue that the
recelving State can adequately protect
itself by expelling the terrorist-diplo-
mat after the fact, He or she can and
will simply be replnced by a new ter-

This legislatlon was originally sub-
mitted as Senate Resolution 385 on
June 6, 1984, It calls upon the Presi-
dent to seek a renegotiation of the
Vienna Convention on Diplomatic Re-
lations with the objective of exempt-
ing murder and other grave crimes In-
volving assault with firearms or explo-
slves.

‘Terrorists are not diplomats, regard-
less of nny title they may have es-
sumed or protection they may have
enjoyed prior to their terrorist actions,

Last year's tragic “shoot-out” at the
Libyan Embassy 'in London and the
news that those suspected of firing the
machine guns were protected by diplo-
matie immunity alerted the world to
the new nightmare of the so-called
“terrorist-diplomat.”

The Inherent contradiction ‘in this
term Is clear, I have introduced leglsia-
tion almed at preventing any recur-
rence of grotesque spectacle of terror-
ists walklng awsay. from prosecution
behind the shield of diplomatic Immu-
nity. We must make it clear that
murder {s not, and can never be, pro-
tected diplomatic astivity.

Artlcle 31 of the Vienna Convention
states: “A diplomatle agent shall enjoy
framunity from the.criminal jurisdic-
tlen of the recelving State.” The con-
vention thus codified: a8 tradition of
many centuries, Justice, it was as.
sumed, would be done.by the.sending
Btate, . '

Yet, that assumption abrogates all
Justice In a sltuation of State.spon-
sored terrorism. In that clrcumstance,
obviously, the sending State will
reward rather than prosecute Its
agent. Again, the shooting in London
illustrates the problem. News reports
asserted that Embassy pursonnel had
received electronic communlcations
from Tripoll instructing them to shoot
the Libyan dissidents demonstrating
near the Embassy, The result, as the
whole world knows, is that 11 students
were {injured end s British pollcewom-
an was shot to death. No Libyans were
ever pr d for this vl

The grani of immunity in the
Vienna Convention should be revised
to allow the recelving State to pros-
ecute diplomats for murder and other
armed offenses against persons,

Critics of this proposal will argue
that the present unqualified immunity
protects American diplomats in hostlle

grantlng
for all crimes, lncludlng murder by usu.sh
natfon:

Whereas this grant of full immunity was
based on the assumntion that either acered.
1ted diplomets would not commit helnous
crimes or that, pursuant' to-article 37 which

Ides ™ of u dipl e
agent from. the jurisdiction of the recelving
stute does not exempt him from the Juris:
dietion of the sending state,” any diplomats
conmmitting such -erimes would be prosecut.
ed by thelr own government;

Wherens the recent machinegunning by
diplomats of Libya from their London Fm-
bassy In which eleven disstdent Libyan stu.
denls were Injured and a @ritith policewom.
an wus killed, reportedly on Instnictions ra-
diocd {rom Tripoli, began » new era in the
afstory of diplomacy and showed cormnplete
zontempt for human lfe and Internstionzl
taw and proved that the established masump-
tions mbout lawful behavior and home gov:
ernment prosccution sre no longer vulid:
Now, therefore, be it

Resolved, That it la the sense of the
Eenate that In order both to deter sssassina-
tions and other armed assaults and to bring
to justice any diplomats commltting such
grave pffenses, the President of the Unlted
Btates should scek s o! the

! such as Eastern bloc countries
and the Soviet Unlon. With the revi-
sions, It would &tfl) do 0.

It 18 inconcelvable that this country
or any other law-gbiding country
would instruct or permit diplomats.to
use flrearms to.assault political oppo-
nents. Therefore, the revisions would
not limit the proper functioning of our
diplomatic agents, Nor could armed as-
sault charges such as murder by fire-
arm be resdlly brought on manufac.
tured evidence, Diplomats of all coun-
tries would continue to be immune
from prosecution for the sort of
charges that could readlly be trumped
up, such as esplonage or fraud.

I there 1s & slight risk that zome
country might fabricate evidence
against our Ambassador that he shot
someone, even though the {abrication
would be obvious, that risk Is worth
taking, Otherwise, fanatica! and law-
less States such ns Iran, Syria, and
Llhya will be encouraged to turn thelr

Vienna Convention s to tmynund
eriminnl jurisdiction with the oh)cct.lve of
amending article 31, to exempt from such

into nests of terror from
which murder can be routinely dis-
pensed with impunity.

rorist-dip} fons  will
continue,

Some may argue that revising the
terms of immunity will be insufficlent
to deter murders by fanatics employed
by murderous governments, This may
be so In some cases. There is & great
difference, however, between surreptl-
tlous assassinatlons by secret agents of
& forelgn power and overt shootlngs
from Embassy windows. Both are in-
tolerable, but the latter makes the
victim State compound the crime by
forcing it to release the erlmlnal,

No doubt it will take years to revise
the Vienna Convention, but merely
makling the proposal will make a dif-
ference. It will put natlons on notice
that the world community will not tal-
erate another London,

SENATE RESOLUTION 196—CON.
CERNING INTERNATIONAL AIR-
* PORT SAFETY

Mr, SPECTER Submitted the follow-
ing resolution; which was referred to
the Committiee on Foreign Relations:

S, REs. 1868 .

Whereas the world has recently witnessed  *
three tervorist sky)ackings in as many days;

Wherens 167 skyJacking attempts on US
and forelgn alreraft occurred between 1980
and 18984;

‘Whereas these terrorist acts threaten not
Just the targeted nations but democracy ev-
erywhere;”

Whereas there s strong e\ldencc that e
curity mensures al the Athens afrport were
unacceptably lax and, thus. contributed to
the current hijacking tragedy:

Whereas the universal Interest in helting
hijacklngs has prompted unified action o
the past resulting In the Montreal Conven-
tion for the Suppression.of Unlawful Acts

t the Bafety of Civil Aviatlon; the
Hague Conventlon for the Suppression of
Uniawful Selzure of Aireraft; and the Tokyo
Convention on Olfenses und Certain Other
Acts Cammitted On Board Afreraft;

‘Whereas signatories to theae intemationa}
agreements Include over 130 oations;

Wherens the hends of state of the seven
economic summit partners jointly agreed in
July, 1918, ln the "Bonn Declaration,” that
in cases where 2 country refuses extmdition
or prosecution of alrcraft hijackeérs, thelr
governments would both cease all flights to
that country and take action to halt &ll in-
coming flights from that country; and

‘Wherens the United States should assume
a leadership role in a unifled effort to pro.
tect the security of international airline pas-
sengers and crews, Now, thercfore, bé it

Resolved, That it is the sense of the
Senate thst the President should [mmedt-
ately take sleps to halt all U.S, carrier traf-
fic into and oul of' Athenz sirport and
should promptly consult with the heads of
state of the scven'.economic summit part-
ners who slgned the “Bonn Declaratlon” to
urge them to join us in an tnternational
borcott of the Athens alrport unless that
wunh—y agrees to take immedlate action to

bring its security measures up to interna.
tionally acceptable standards, and to joln us
in similar actlon with respect to other Inter-
national alrport facllitles determined to. be
Inadequately adhering to these standards
for alrcraft security, In addition, the Presl-
dent should call a mectlng of the signatories
of international anti-hijacking egreements
to formulate a coherent response to the
most recent rash of hijeckings, tncluding
the establishment of an International Com-
mission on Alrport Safety o certlfy ss to
the adequacy of security measures nt all
international alrports as & basis for an Inter-
national boycott of facilities falling to meet
international standards,

Mr. SPECTER. Mr. Presldent, I em
introducing today & resolutlon calling
on the President of the United States
to immediately take steps to hait all
US. carrler trafflc Into and out of
Athens Alrport. The resolution also
calls on the Prestdent to promptly con-



sult with the heads of state of the
seven economic summit partners who
jolned in the Bonn Declaration on hi-
Jackers ta urge them to joln us in an
international boycott of the Athens
Alrport unless Greece takes immediate
action to bring its security measures
up to internationally acceptable stand.
ards, and to joln us in similar sction
with respect to other International alr.
port facilities determined to be inad-
equately sadhering' to these standards
for alrcraft security. In addition, the
resolutlon urges the President to con-
vene a meeting of slgnatorles to the
Montreal Conventlon of 18971 and of
the Hague Convention of 1970 and the
Tokyo Conventlion of 1963, all relating
io skyjackings and avintion security, to
put together an independent Interna-

N
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tional Commission on Alrport Security
that would Investigate and certify the
adequacy of security measures at all
International eirports to lay the foun-
datlon for International standards,

We cannot continue to pay the price
for lax or corrupt securlty procedures
in forelgn alrports. It 15 time to take
an active role in ensuring the safety of
passengers not Just on internattonal
fiights leaving the Unlted States, but
on all {ngernational flights,

As an Inlerim step, T am asking the
Secretary of State to initiate an imme.
diate Investigation of the security
measures &t Athens Alrport and other
International atrports where security
is believed to be Inadequate and to de-
termine what steps can be taken to im.
prove securlty and whether the United

States should take action unilaterally
to suspend Amerlcan-carrler fiights
into and out of those facilities.

In additfon, placing o security officer
on every International fllght of U.B
cirrlers and banning carry-on luggage
for such internatlonal flights should
be copsidered by tbe internatlona
convention signatorles as part ‘of 2
comprebensive international response
to this universal threat.

In the tinal analysis, however, only &
cooperative internatlonal effort to de:
velop and enforce securlty standards
will lend to worldwide Improvement in
lLshe safety of air travelers from terror-

ts,

This resolition is a first and urgent-
1y needed step in that direction.”
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- {Legistative day of Monday, July 8, 1985) , !
By Mr. SPECTER:

5. 1429, A bill to amend title 18,
United States Code, to nuthorize pros-
ecution of terrorists who attack
United States nationals abroad, and
for other purposes: to the Committee
on the Judliciary,

TERRORIST PROSECUTION ACT

® Mr. SPECTER. Mr. Presldent, today
1 am Introducing the Terrorist Pros-
ecution Act of 1985 to expand U.S, law
by making it a crime for anyone in any
country to assault or kiil any U.S, na-
tional &5 part of an act of internation-
el terrorism, )

This. bill ‘supplements legislation 1
introduced earlier this session, S, 1373,
in that it makes It clear that the as-
sault or murder intended to be covered
is that which is part of an act of inter-
national terrorism, as defined In the
Foreign Intelligence Survelllance Act,
50 U.S.C. 1801(c),

At the heart of these and other leg-
Islative Initiatives I have been been
pushing for approximately s year now,
is the fundamental notion that inter-
natlonal terrorists are criminals and
ought to be treated 'as such—they
should be promptly located, appre-
hended, and brought to trial for their
helnous crimes.

When Presldent Reagan addressed
the American Bar Association earljer
this week, he made it clear that just
such a policy will be applied, telling
the lawyers that “we must act agalnst
the criminal menance of terrorism
with the full welght of the lJaw—bath
domestic and international. We will
acl to Indict, apprehend and prosecute
those who commit the kind of atroe-
{ties the warld has witnessed in recent
weeks." - .

This is a new emphasis in adminis.
tration policy, and I applaud it. \

For many years, about a quarter of a
century, I have been concerned with
fighting criminals, and terrorists are
internationn} criminals. They have to
be dealt with as criminals, and I think
they_can be dealt with effectively as
criminals. To cateh them, to Incarcers
ate them, to punish them, and to deter
other criminals, other terrorists, by
the exambples of our tough approach
to the terrorists—that is the way our
eriminal Justice system worke, and ft
can work in the international field as
well If we enact the necessary legista.
tion, B

Last year we enacted the hostage
taking and aircraft sabotage legisla.
tion to provide U.S. courts with extra-
territorinl  jurisdlction over those
International activitles, but there re-
mains a critieal gap In our srsenal
against terrorism: murder of U.8. citl-
zens outside our borders, other than of
speclally designated Government offl-
clals and diplomats, is not a crime
under U.S. law,

1 was stunned to realize that those
responsible for murdering over £60
U.5. marines while they slept (n thelr
barracks in Lebanon are not gullty of
any U.B. crime for thelr murder, Exlst.
Ing law punishes only those who as-
sault our'diplomats. Under my bill,
when a OB5. marine or any other
American I5 killed or wounded, an in-
vestigation can be Initlated and the
culprits can be brought to this country
and prosccuted, 4

This bill tracks current law protect~
ing diplomats and other “internatlons
ally protected persons, found st 18
U.5.C. 112 and 1116, but extends the

protection to all US, natlonals, while
making it clear that 1L Is almed st
international terrorism, not bar.room
brawis.

This act will in no way contravene or
conflict with either Internaticnal or
constitutional lnw, While criminal ju-
risdiction Is customarily limited to the
place where the crime occurred, It s
well-established constitutional  doc-
trine that Congress has the power to
apply U.S, law extraterritorially if it
§0 chooses. (See for example, United
Stafes v. Bowman, 260 U.S. 94, 98
(1922)), |

Internabicnal law alse recognizes
broad crimina) Jurisdiction. If an &l
leged crime occurs: in.s fareign coun-
try, & natlon may stiil’exercise juris-
diction over the defendent.{f the crime
has a potentlal adverse effect upon its
security, or the operation of its govern-
mental functions, This basis for juris-
diction over crimes committed outside
the United States has been applled by
the Federal courts in contexts ranging
{rom drug smuggling to perjury. Clear-
1y, then, the exercise of V.S, eriminal
Jurisdiction is also justifled to pros.
ecute the terrorist who assaults or
murders American nationals abroagd as
a means of affecting U.S. palicy. Such
attacks undoubtedly have an adverse
effect upon the conduct of our Gov-
ernment’s foreign affalrs, and poten.
tially threaten the security Interest of
the United States as well.

But making terrorist murder a U.S.
erime alone wili not protect Americans
abroad, We must also demonstrate our
seriousness by applying the law with
flerce determination. .

In many cases, the terrorist murder-
er will be extradited or selzed with the




cooperation of the govermment In
whose jurlsdiction he or she is found.
Yet, If the terrprist is hiding in n coun-
try like Lebanon, where thé govern-
ment, such as {t i5, is powerless to ald
in his remova), or'in Lybla, where the
Government. Is unwilling, we must be
willlng to apprechend these criminals
ourselves and bring them back for
trinl, We have the abllity to do that
right now, under existing law, Under
current consiitutional doctrine, both
U.S. cltizens and foreign nationals can
be seized and brought to trial In the
United States without violating due
process of law. See, for example, Fris-
bie v. Collins, 342 US, 519, 522 (1852);
KRerv. llinoiy, 110 U.S. 436 (1886).

It may surprise some to hear that
such methods are an appropriate way
to bring criminals to trial If someone
is charged or chargeable with an of-
fense and is at liberty in some forelgn
country, it is an acecepted principle of
law to take that alléged criminal Into
custody if necessary and return him to
the jurisdiction which has auihoriiy
to try him, That prosecution and con-
viction s sustainable and is proper
under the laws of the United States
and under intemnational law.

This principle has been in effect for
almost 100 years, going back to 1886,
in the landmark case of Ker versus II-
linols, where the State of Illinols
selzed & defendant In Peri, A man
belng charged with a crime in Illinois,
and brought him back to liinels for
trial, where he wos convictéd, The case
went to the Supreme Court of the
United States and the Supreme Court
of the Unifed States snid it was appro-
priate to try that man in Ilinois and
to convict him notwithstanding the
meens. which were used to bring him
back £o trial in that jurisdiction.

That doctrine was upheld In an opin-
fon written by Justice Hugo Bleck,
well known for iis concern about de-
lendants’ rights, In the case of Frisble
versus Collins, handed down .by the
Supreme Court of the United States in
1952 and upheld In later decisions, No
country In the werld, no country in
the history of the development of law,
has more rigorous concepts of the due
process of law than the United States
of America and the U,S. Supreme
Court.

Forcible selzure and nrrest Is a
strong step, but the threat of terror-
ism requires strong measures, and this
is clearly preferable Lo the alternatives
of sending in combat troops or bomb-
ing & few neighborhoods.

I have also reintroduced n resolu-
tion, Senate Resolution 190, to provide
for {nternational prosectition of terrar-
Ists, e£xpressing the ecnse of the
Senate that the Président should cell
for International negotlations aimed at
determining an international defind-
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Uon of terrorism which could then be
established as & “‘universal crime,” lke
piracy, punishable by any nation that
captures the terrorists,

«Another necessary step in effective
prosecutlon of terrorists ss interna.
tiona) criminals is to deny the fallacy
of the "terrorist-diplomat.” I have In-
troduced legislation, S, 1374 and
Senate Resolution 181, almed at pre-
venting any recurrence of the gro-
tesque apectacie we wilnessed nfter
the Libyan shoot-out in London of ter-
rorlst.s wa.!‘l,dng nwny Irom prosccullon

, by
making it clear that murder is nol and
m.vri: never be, pmwctcd diplomatic ac-
tivity,

The terrorist d!p]onm.t can exist only
as & product of state-sponsored terror-
ism, end it Is to this threat that we
must next turn our focus. Earlier this
year, 1 {ntroduced legislation to cut off
811 U.8. trade with Libya because of its
support of internatfonal rism,
This proposal was adopted by the
Senale a5 an amendment to the For-
elgn Assistance Act giving the Presi-
dent suthority to summarily cut off
trade with Libys and other countrics
because of its support of internationat
terrorism,

On July 10, 1985, the House passed a
similar amendment to the House For-
elgn Assistance Act mandating s trade
hoycott of Libyas, afier 1 contacted
Congressman BeNJAMIN Gruvan of
New York,

Finally, in response to the Immed)-
ate concerns raised by the TWA hi-
Jacking, I have introduced = resolution
calling on the President to work for a
worldwide boycott of all international
airports that fall to meet ndequate se-
curity standards. X firmly believe that
the Unlted States must take an active
role in ensuring the safety of passen-
gers, not just on flights leaving our
eirports, but on all International
fiights, *

I am ultimately convinged that law-
abiding patfons will succeed against
this threat (o law and order world.
wide, not by adopting the terrorists'
tactics that threaten innocents, but by
flercely maintalning that threatened
order, and bringing the full force of!
the law to bear against these most hel
nous crimiasals.

President Reagan called on the ABA
lnwyers to help the Governrent “to,
den! 1. ~ly with lawlessness, Where,
leglslatit.» must be enacted to allow’
appropriate nuthoritles to act! he
sald, “you should help to craft or
change it."”

“This legisiation I am {ntroducing
today {s urgently needed to provide au-
thority to prosecute internatlonal ter-
rorlsts for the murder of U.S. nation-
als, It Is a slmple bill that simply takes
the current law protecting dipiomats

irom amssnult and murder and extends

it to all U.S. natlonals who are victims

of international terrorlsm.

It should be promptly enacted.

1 ask unanlmous consent that the
bill be printed In the Recorp,

There being no objection, the bil
was ordered to be printed In the
R}:corm, a5 follows:

8. 1129

Be it enacted by the Senate and House of
Representatives of the United Slates of
America n Congress sssembled, ‘That this
Act may be clted as the “Terrorlat Prosecu-
tion Act of 19857,

Su, 2. 1a) Part 1 of tille 18, United suw

Code, Is amended by tnserting after chapter

113 the following:

“CHAPTER 113A~TERRORIST ACTS
AGAINST UNITED STATES NATION-
ALS ABROAD,

"232] Terrorist acts af,zlnst Unlted States

nationals shroad.

BEC. 2311, TERRORIST ACTS A(‘AINET UNITED

. BTATES NATIONALS ABRO,

‘{a) Whoever I an act of intmuunal
terrorlsm klls or attempls to kill any na-
tional of the Unlted States shall be pun.
Ished as provided under section 1111, 1112,
and 1113 of this title, except that any such
person who is found pulity of murder In the
1irst degree shnll be sentenced to tmprison-
ment for lfe, and eny such person who.is
found guilty of attempted murder shall be
tmprisoned {or not more than twenty years.

(k) Whoever In an act of international
terrorism assaulls, strikes, wounds, imprls-
ons or makes any other violent atlack upon
the person or 1{berty of any natlonal af the
Unlted Btates in wny forelgn country or in
internatlonal waters or sir space, or, if likely
to endanger hls or her person or liberly,
makes violent attacks upon his or her offl-
cial premises, private accommodation, or
means of transport, or attempts Lo ca
any of the foregoing, shall be fined nol.
more than $5,000 or Imprlsoned not more
ihan three years, or both. Whoever in the
commission of any such act uses & deadly or
dangerous weapon shall be fined not more
than $10,000 or Imprisoned not more than
ten years, or both,

“{c) For the purposes of thls mectlon,
“Internatlonal terrorism® is used as defined
in the Forelgn Intelligence Surveillance Act,
title 60. sectlon 1801¢e).

“(d) The United States may exercise furis.
dlcuun over the alleged offense If the al.
leged offender 5 present In the United
States, {rrespective 6f the place where the
ollense was comumltted or the nationality of
the victlm or the slieged offender,

«'te) In enforcing subsections {a) and (b},
the Attorney General may requesl, and shall
yeeelve assistance from any Federsl, State,
or local ggency,'including the Army, Nnvy,
and Alr Force, and the Pederal Bureau of
Investigation, any statute, rule, or regula.
tion to the contrary notwithstanding.”

{b) The table of chapters for part l of title
18, United States Code, Is wmended by in-
seriing after the item for chopter 113, the
followlng;

CHAPTER  \3A—TERRORIST ACTS
AGAINST UNITED BTATES NATION-
ALS ABROAD

Y113A—Terrorist

acts  against
Unlted States natlonals abroed.  2321".e
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By Mr. SPECTER;, They described the brutal beating of

S. 1508. A bill. to amend title 18,
United States Code, to authorize the
death penalty for first-degree terrorist
murder, and for other purposes; to the
Committee on the Judiciary.

TERRORIST DEATI PENALTY ACT

Mr. SPECTER. Mr. President, 1 am
today introducing legisiation to pro-
vide that terrorists who murder U.S.
citizens during » hostage-taking would
be subject to the death penalty.

‘This bill incorporates the carefully
drafted death penalty procedures rnd
standards which were adopted -by the
full Senate In February 1084, In S.
1765—no - House version of the bili
passed. The consensus at that time
was that the procedures and standards
in 8 1765—and now sct forth In my
bill-fully satisfied the constitutiona}
requirements prescribed hy the U.S,
Supreme Court in its cousldemtion of
the death penalf

ty.
I strongly belfeve that Intematlonal,

terrorists who take an Américan hos-
tage and then murder that person de<
serve the death penalty. Too often In
the recent past, our spproach to ter.
rorism’ has been soft. In the wake of
each new. terrorist .act, we engage in
national handwringing and tough talk,
but take little or no serious action.
Terrorists are criminals, and should be
dealt with as criminals. The same con-
cepts of likely apprehension and swift,
cerfain, and severe punishment that
underlie our criminal justice system
can and should have effective applica-
tion to international criminals as well,

Punishment and deterrence can
work In the International fleld, howev-
er, only il we enact the necessary legis-
Iatlon. Current. law provides for the
death penalty where & dealh results
from the seizure of an aircraft (49
U.B.C. sec. 1472(D)) It Is nol clear that
the murderers of Navy diver Robert
Stethem in the recent TWA hijacking
would be subject to that provision,
however, because the killing occurred
after the hijackers had gained controt
over TWA flight 847, not as n direct
result of the hijacking, The statute
under which the TWA hiljackers clear-
1y can be prosecuted In 18 U,S.C. 1203,
which prohlbits hostage taking. The
hostage taking statute, however, does
not provide for the death penalty.

The legislation 1 introduce today
would close this statutory gap by
amending the existing hostage-taking
statute to permit application of the
death penalty upon a conviction for
first degree murder. While it of course
cannot have retroactive_application to
the murderers of Robert Stethem, it
would serve as & deterrent to—or a
well-deserved punishment for—any
similar atrocities in the future, .

I recently met with the Byron
family of Harrisburg, PA, who were
passengers on TWA flight 847, I dis-
cussed with Jeo and Carolyn Byron
and their 13-year-old - daughter,
Pamela, thelr horrible experiences,

Robert Stethem and the nbuse they
themselves suffered at the hands of
the terrorist hijackers,

I we learn nothing else from our
painful experiences in Lebanon, we
should learn that the one thing terror-
Ists respond to ls power. We know we
must sct swiftly and strongly in re-
sponse to threats to U.S. nationals. In-
clusion of the death penalty In the ex-
isting statutes relating to murder of
U.S. nationals by terrorists.is, in my
view, -essential If we are to make a
strong, effectlve, and complete e
sponse to such acts of violence.

Earlier in this Congress, I introduced
8. 1373 and S. 1429, modified versions
of S, 3018, which I first introdused in
the 98th Congress, 8. 1373 and S. 1429
would expand U.S. law by making It &
crime for anyone In any country to as-
sault or kfll any U.S. national as part
of zn act of international terrorism. It
is my hope that those bills will gener-
ate serious discussion about how best
to combat Internatlonal terrorism. I
would favor amendment of those earli-

er bllls so that they also would provide,

for the death penalty in the event of
egreglous terrorist murders of U.S.
citizens. I did not provide for the
death penalty in S, 1373 or S, 1429 in
order {0 expedite the passage of these
bills, When these bills are considered
on the floor, 1 intend to add the death
penalty provision, but {f the death
penalty provision cannot be passed or
if It is file bracketed then we should at
least enact the subcommittee provi-
sions of 8. 1373 and S, 1429,

1 emphasize, however, that the bl T
Introduce today in no way changes the
elements of a vlolation of the existing
statute relating to hostage taking.
Rather, it slmply makes the death
penally avallable for violations of that
statute, Jusl as Congress already has
provided for the availability of the
death penalty in the hljacking statute
(42 U.S.C. sec. 14721, °

1 ask unanimous consent that the
blll be printed in the RECORD,

-There belng no objection, the bl
was ordered to be printed in the
RECORD, 85 follows:

8, 1508 .

Be {t enacted by the Senate and House of
Represenlatives of the Uniled Stoles of
America {in Congresx assembled, That this
Act may be cited as the “Terrorist Death
Pennlty Act of 1985

Sre. 2. (a) Part I of title 18, United States
Code, ls nmended by Inserting after chapter
113 the following:

CHAPTER 113A~DEATH PENALTY FOR
TERRORIST MURDER

“See, .
“2331A.. Death  Penelty for
Murder,

*Section 237)A. Death Pemalty for terrorist
murder, .
“(a) Sormwer or Drat—A defendant
who has been found gullty of first degree
murder under section 1203(a), shall be scn-

Terrorist

tenced to desth If, mcr consideration of the

factors eet forth tn parsgrph (1) of this

subsection in the course of & hearing held

pursuant to this subseetion, it is determined
that imposition of n sentence of death ix jus-
ifled

‘(1) YACTORS TO RE CONSIDIRED IN DETENMIN-
ING WHETHIER A SENTENCE OF DEATH 18 JUSXI-
i
“(A) MITIGATING FAmnn.—In determining

whether a sentence of death is justified for
any offense, the jury, or If there 15 no jury,
the court, shail consider each of the follow-
fng mitigating factors and determine whk:h.
1if any, exist:

“(1 the defendant was less than clzhlecn
years of age al the tme of thie offense;

“(1j the defendant’s mental capacity wns
significantly Impalred, although the impalr-
ment was not such s to constitute a defense
to prosecution:

“tif) the defend was under
and, substantizl duress, although not such
duress as would constituie » defensé to pros-
ecutlon; and .

“(iv) the 'd
whose partleipation [n Lha om:nr.e was rela-
tively minor, .

The jury, or i there {s no jury, the court,

mny conslder whether any other mitigating

factor exists,

(B} AGGHAVATING Factors,In determin
ing whether & sentence of death s justitied,
the Jury, or f there is no jury, the court,
shall consider each of the following nggra-
vating factors and determine which, if any,
exist:

“¢f) the defendant has previously been
convicled of another offense for which
either a of 1ife impr t or
death was aulhorized by staiute; or

“(41) in the commission of the offense the
defendant knowingly created a grave risk of
death to another person.

The jury, or If there {5 no jury, the court,

may consider whether any other aggravai-

Ing factor exists.

*43) SPECIAL HEARING TO DETEAMINE WHETHER
A'SENTENCE OF DEATH 15 JUSTIFIED

“tA) NoTIcE BY THz GOVERNMENT.—If the
attormey for the Government believes that
the clrcumstances of the offcise are such
that a sentence of death Is justified under
this scctlon, he shall, a reasonible time
before the trirl, or before Ecceptance by the
court of & plea of guilty, or at such time
thereafter as the court may permit upon a
showing of good cause, sign and flle with
the courl, and serve on the defendant, a

otice—

(1) stating that the government belleves
that the circumstances of the offense are
such that, If the defendant is convicted, a
sentence cr death (s Justified under this
chapter;

"(ll) scl.llng forth the aggravating factor
or factors that the government,. If the de-
fendant Is convicted, proposes to prove as
Justifying a senfence of death.

The court may permit the attorney {or the
government {0 amend the notice upon a
showing of good cause. R

4"{B) HEARING Brrorz A COURT O& JURY.~If
the attorney for the government has filed a
notice as reguired under subsection (a) and
the defendant is found guilty, the judge
who presided at the trial or before whom
the gulity plea was entered, or another
Judge if that Judge is unavaflable, shall con.
duct » separate sentencing hearing to deter-
mine the punishment to be Imposed. Prior
to such & hearing, no presentence report



sha)l be prepared by the Unlted States Pro-
bation Service, notwithstanding the provi-
slons of Rule 32(e) of the Federal Rules of
Criminal Procedure, The hearing shall be
conducied—

“{1) before the jury that determined the
defendant’s guilt;

“tll) before 8 Jury lmpnneltd for the pur.
pose of the hearing -

l.hc dctcndnn'. wns convicled upon a plea

puilt;

thr. dcfcndn.nt was convicted after a trial

bafore Lthe court sitting without a jury;

the fury that determined the defendant's
ginflt was discharged for good cause; or

alter inftin) Imposition of a ‘sentence
under this-sectlon, reconsideration al lhe
sentence under this section
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Jury, or U there 48 no Jury, the court, shall
consider 211 Lthe Irfor.ztion recelved during
the hearing. It shalt return s special finding
as to each mitipating and mggravating
factor, concerning which information is pre-
sented at the hearing, The jury must find
the exlstence of s mitigating or aggravating
factor by a unanimous vote, although it is
unnecessary that there be a unantmous vote
on any speclfle mitlzgating or aggravating
Iactor 15 a majorty of the jury finds the ex»
istence of such a specific factor.

“(E) RETURN Or A FINDING CONCERNING A
Senrexck: or Drami~If &n  aggravating
factor is found to exist; the jury, or if there
i no jury, the court, shall then conslder
whether all the aggravating factors lound to

“iil) before the court slone, upon t.h:
motlon of the defendant and with the ap-
proval of the attorney for the government,

A Jury impaneled pursuani to paragraph
1) shall consist of twelve members, unless,
at any time before the conclusion of the
hearing, the pirtles stipulate, with the ap-
proval of the tourt, that it shnll consist oY s
lesser number. .,

*{C) PROOF OF MITIGATING AND AGGRAVAT-
e Facrors. At the hearing, Informatlon
may be presented as to any matter relevant
to the sentence, including any mitigating or
aggravating factor permitted or required to
be considered. Information presented may
include the trin) transcript and exhibits i
the hearing s held before a Jury or judge
not present during the trisl, Any other in-
formation relevant to & mitigating or aggra-
valing factor may be presented by either
the attorney for the government or the de-
Icndnnt rennrdlm of its udmisslblllty under
the rul o at
cr(mlnnl trinls, except that informatien may
be if its value is subst

tially outweighed by the danger of creating
unfalr prejudice, confusing the issues, or
misleading the jury. The attorney for the
and the shall be per-
mllted to rebut any Information recefved at
the hearing, and shall be given fair opportu.
nity to present argument as to the adequacy
of the Information to establish the exist.
ence of any aggravating or mitigating
factor, and &s to the appropristeness (n the
case of {mposing & sentence of death, The
attorney for the govemmm;xlt shall open the
ar The l
to reply. The attorney for the xovemmenl*
shall then be permitted to reply In rebuttal!
The burden af establishing the exlstence of |
any aggrnvating faclor i5 on the govern.!
ment, and {5 not satfsfled unless the exist.
ence of such a factor s established beyond &
ressonable doubt, The burden of establlsh.
Ing the existence of eny mitigating factor is
on the delend:ml and Is not satisfied uniess
the exlstence of such & factor is established
by a preponderance of the Information.
D) ReTorn or Brecian Finpines., The

exist ly outweigh all the mitigat-
ing factors found to exist to justify s sen-
tence of death, or, In the absence of & mitl
geting fuctor, whether the aggravating fac.
lors alone are sufficleni to justify a sen-
tence of death, Based upon this consider.
ation, the jury by -unanimous vote, or if
there Is no jury, the court, shall return a
finding &5 to whether & sentence of death (s

Srecial PrecauTion To  Assune
AcaIxsT. DiscriMinaTion.~In a hearin,
held before a fury, the court, prior to the
return of a finding under subsection (E),
shall instruct the jury thai, in considering
whether & sentence of death is justified, 1t
shall nét consfder the rece, color, national
origin, creed, or sex of the defendant. The
Jury upon return of a finding under subsee.
tfon (E) shall also return to the court a cer.
tificate, slgned by eaca furor, that conslder-
atlon of the race, color, natlonal origin,
creed, or sex of the defendant was not In¢
volved in reaching the juror's indlvidua) de.
cislon.
12} IMPOSITION OF A SENTERCE OF DEATH
“Upon a finding that a sentence of death
15 Justified, the court shall sentence the de.
fendant to death, Upon a fInding that a sen.
tente of denth 15 not justified, the court
shall impose any sentence other than death
that is authorized by law, If the maximum
term of imprisonment for the offensé Ls life!
lrprisonment the court mey impose & sene
tence of Jife imprisonment without parole.
'(4) REVIEW OP A SENTENCE OF DEATH
“(A) ArfeaL—In a case in which a sen;
tence of death is imposed, the sentence shall!
‘be subject to review by the court of appeals
upon appeal by the defendant, Notice of
sppeal must be filed within the time speci.
tled for the filing of a notice of appeal. An
appeal under thls section may be consolidat
ed with an sppeal of the judgment of con.
viction and shall have priority over 21l other
CRSCS. .
(B} Review.~The court of appeals shall
review the entire record in the case, inclug-

g, A
“t1) The evidence submlitted during the
rial;

“Un the Inlormatlon submmed during the
sentencing hearing,

“t1il} the procedures employed in the acn.
teneing heaning; and

“{1v) Uhe special {indings returned,

“{C) DECISION AND DISPOSITION.—

“t) I the court of appeals determines
that the senience of death was not Imposed
under the {nfivence of prssion, prejudice, or
any other arbjlrary factor; and the informa-
tion supports the specia) finding of the ex-
{stence of an aggravating factor required o
be considered, it shall affirm the sentence.

“(11) In any other cuse, the court of ap-
peals shall remand the case for reconsider-
atlon.

“(ill) The court of appeals shall state In
writing the reasons for Its disposition of an
eppeal of & sentence of death under this sec-
tion.

*(8) JMPLEMENTATION OF A SENTENCE OF DEATH

“A person who has been zentenced to
death pursuant to the provislons of thils
chapter shall be committed to the custody
of the Attorney Geners! until exhaustlon of
the procedures for appeal of the judgment
of conviction and for rcvlcw of the senterice.
When the is to-be {mp)
the Attorney General shall release the
person sentenced to death to the custody of
a United States mmhnl. whn shall suDCr-
vise impl In th
manner prescribed by the lnw of the sm.c
In which the sentence 1s imposed. If the law
of such State does not provide for imple~
mentation of a sentence of death, the court
shall designate another State, the Jaw of
which does s0 provide, mnd the sentence
shall be implemented In the latter State in
the manner prescribed by such law. A zen-
tence of death shall not be carried out upon
® woman while she ls pregnant.

*'(8) USL OF STATE YACILIYIES

"A Unlted States marshal chnrged with
supervising the Implementation of a sen-
tence of death may use appropriate State or
local facliitles for the purpose, may use the
services of an appropriate State or local offi-
cial or of a person such an offlclal employa
for the purpose, and ehall pay the costs
thereof [n an amount approved by the AL-
torney General.

(b) The table of chapters for part I of title
18, Unlted States Code, ix amended by in.
acrt!m; after theJLcm !or cmpm ll: the
following:

CHAFTER l]SA—DEA’I‘H PENAL‘I'Y FOR
TERRORIST MURDER

*113A—Death Penn.lly for Terrorist

Murder.

Btates Code, It amended 25 follows: at the
end of the paragraph strike *.” and add *,
except that, {f death results, any such
person wWho s found gullty of first degree
murder shall be sentenced as provided in
sectlon 23214 of this title”
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Senator SrecTER. The basic thrust of this legislation is to estab-
lish jurisdiction in the courts of the United States of America to
protect U.S. interests around the world when they are attacked by
terrorism, and to bring terrorists back to the United States for
trial, in accordance with accepted principles of American jurispru-
dence.

The broad range of actions against terrorism extends to trade
sanctions, as embodied in legislation to cut off trade with Libya,
which has been passed by both Houses and is before a joint com-
mittee; it extends to proposals which we have introduced on estab-
lishing an international tribunal to declare terrorism an interna-
tional crime like piracy, so that the terrorists may be prosecuted
wherever they may be found, as pirates may be prosecuted wherev-
er they may be found, in derogation of the general principle that a
defendant is prosecutable only in the jurisdiction where the offense
was committed.

But those remedies will take a longer period of time, and my
sense is that we ought to move in a direct line to define crimes
which are violations of the laws of the United States; we ought to
apprehend the terrorists, and we ought to bring them to the United
States for trial and, if convicted, they ought to be punished. There
is legislation on the books now, as a result of the 1984 Omnibus
Crime Act, which would authorize prosecution of the three hijack-
ers who hijacked the TWA plane and brutally murdered the Navy
diver, Stethem.

It is my view that we ought to offer rewards for the apprehen-
sion of those terrorists who have been identified in Lebanon, just
as rewards have been offered for the Salvadoran terrorists who
murdered the U.S. Marines recently in El Salvador, and that we
ought to use the authority which the Secretary of State and the
State Department now have to make these rewards, now that the
terrorists have been identified. We ought to seek to bring those ter-
rorists back to the United States, to international extradition, and
there are procedures available to accomplish that. And, absent our
ability to accomplish their return to the United States through
international extradition, it is my firm view that we should give se-
rious consideration to using reasonable force to place those terror-
ists into custody and to bring them back to the United States for
trial in a U.S. Federal court.

News reports have already noted that a grand jury is in process
in Washington, DC, to return indictments against the three terror-
ists who hijacked the TWA plane under the 1984 legislation that I
have already referred to. .

A report in the New York Times last Thursday noted that Feder-
al authorities have not ruled out the possibility of abduction, which
was the term used in the New York Times story.

I prefer to call the procedure an international arrest, but I would
not shy away from the term “abduction.” And I would emphasize
to this subcommittee that it is entirely legal and appropriate, in ac-
cordance with international rules of law and with United States
law. I would refer this subcommittee to the case of Ker v. Illinois, a
case decided by the Supreme Court of the United States in 1886, on
a very unusual set of facts.
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Ker was under indictment by the State of Illinois on a fraud
charge. Illinois authorities went to Peru and took Ker into custody;
they arrested him. Or, you might say, they abducted him, or you
might say that they kidnaped him. He was brought back to the
United States, to Illinois, and he was tried and convicted, and the
case went to the Supreme Court of the United States, which upheld
the conviction.

That principle of law has been upheld repeatedly in the Federal
courts, and Justice Hugo Black, a noted civil libertarian, has an
opinion on this subject, upholding the principle of law that a con-
viction is entirely appropriate when a person is returned from out-
side the United States for trial in the United States, which is a
very important principle to focus on.

When we talk about getting tough with terrorists, our Govern-
ment has been criticized roundly for tough talk and no tough
action. I do not believe that the United States can participate in
retaliatory rage where innocent as well as guilty parties may be
damaged, injured, or killed. But I do believe that we can be tough
in bringing back to the United States suspects, defendants, who
have been indicted in accordance with U.S. principles of law, where
probable cause has been established through competent evidence,
and a warrant of arrest has been issued. They can be taken into
custody and be returned to the United States for trial. That is the
course which I firmly believe ought to be followed with the three
international terrorists. Let us obtain their custody voluntarily
from Lebanon, if we can, through international principles, through
treaties which exist on extradition. But if that is not possible, then
I think we ought to make the arrest with reasonable force in what-
ever way is doable. And this is really no different than principles
of making an arrest when I was district attorney in Philadelphia,
and a criminal was barricaded inside a building and had taken hos-
tages and had to be waited out, had to be subdued, had to respond
to a warrant of arrest which was issued in accordance with lawful
principles. And those warrants can be obtained from a Federal
court in this country, and they ought to be executed.

Israel went into Argentina and took Eichmann to trial in Israel,
and that is a principle with a very distinguished opinion, a legal
principle which backs up the decision of the Supreme Court of the
United States in the Ker case. And I submit to this subcommittee
that that is the kind of conduct and activity which ought to be im-
plemented.

The legislation which I have introduced today goes beyond the
provision making it illegal to hijack American planes. I believe
that we ought to have a law making it illegal under the laws of the
United States to have a terrorist act against any citizen of the
United States anywhere in the world.

The murder of the Navy diver by the hijackers would not be cov-
ered under existing legislation, because that murder is probably
not incidental or directly related to the hijacking of the plane; it
came after the event, and the principles of criminal law call for
strict instruction.

But it is my judgment that when U.S. citizens are the victims of
terrorist anywhere in the world, it is an appropriate interest of the
United States to exercise extraterritorial jurisdiction which is well




42

accepted under international principles of law. And our laws ought
to reach anywhere in the world to protect U.S. interests and U.S.
citizens from acts of terrorism.

I have also introduced S. 1508, which would provide for the death
penalty for acts similar to the murder of the Navy diver. This bill
cannot apply to what has already taken place, and unfortunately,
the terrorists would not be subjected to the death penalty for the
murder of the Navy diver, because existing law only provides for a
term of imprisonment for up to 20 years. But it would be a remark-
able act if we exercised our sovereign jurisdiction to bring those
three terrorists back to this country, to prosecute them in a U.S.
court, to convict them in a U.S. court, and sentence them to a U.S.
prison.

The legislation now under consideration would broaden the
sweep of a remedy for a tax against U.S. citizens by terrorists and
would provide for the death penalty, which I think ought to be our
course for the future.

Thank you, Mr. Chairman.

Senator DeEnToN. Thank you, Senator Specter, and again, we
want to thank you for your contribution to the legislation neces-
sary to establish some basis of policy. Legislation, of course, is not
the only answer, but it does represent an important weapon in the
fight against terrorism. However, we are in a relatively primative
stage. To put this in context, the Montreal Convention—respecting
aircraft sabotage—was not even implemented by U.S. law until the
second session of the 98th Congress. The subcommittee, with the
help of the ranking minority member Senator Leahy and other
members, were instrumental in passing the necessary legislation.
We also passed S. 2624 to implement the U.N. Convention, which
lends extraterritorialty to the issue of hostage taking, makes it an
international offense by American law, by our national law.

We have provided, by S. 2625, up to $500,000 in rewards. The
reward money was in a very pittanced category before that, and
that reward money was used, and has been used just recently, to
offer rewards for the marines who were killed in El Salvador.

We are currently working on an omnibus bill which will be
coming out within a couple of months, respecting the overall spec-
trum of terrorism, and we have such bills as S. 2626 which would
authorize the Secretary of State by law to undertake sweeping ini-
tiatives respecting sanctions against countries which are designat-
ed as terrorist. That is in a relatively early stage of development,
and some aspects of it were taken care of in the arms-trafficking
regulations recently implemented.

I turn now to a man who has been helpful over the years, with
tremendous assistance to afford because of his position on the Intel-
ligence Committee and his qualifications as a Senator and as a
lawyer, my friend from Vermont, Senator Pat Leahy.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF YVERMONT

Senator LEany. Thank you very much, Mr. Chairman.
I am glad you are holding these hearings. I think these are ex-
tremely important issues. I had a moment of déja vit when I heard
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our distinguished witness, my good friend and colleague from
Pennsylvania, speak of his district attorney’s days, because he and
I first met when we were both district attorneys. In fact, the first
meeting I went to as a new member of the board of directors of the
National District Attorneys’ Association was one hosted by Senator
Specter in Philadelphia. And I know of what he speaks when he
mentions the law enforcement aspect of this. When I was a pros-
ecutor in Vermont—a State that bordered on another country—we
sometimes had to consider both the technical ways of doing things
and the practical ways of doing things. There were a number of
times, with the cooperation of the Canadian authorities, :::at the
people we looked for were escorted to the border and then : .ieased
from the car door nearest the mountie’s car, and invariably in the
most amazing coincidence, the Vermont sheriff was standing right
there when they did. I am not sure that we always got the best of
all deals; I think Canada was really happy to get rid of some of
these people.

So I think that in the matter of international terrorism, the laws
raise some very substantive matters; but before we even talk about
these laws, I think that we have got to be in a far better position to
both anticipate and know where terrorists are. We are improving,
certainly, in our intelligence capabilities in that regard, but we
have a long way to go.

We do not have adequate intelligence in the Middle East and
Europe, and that is especially critical at a time when a lot of ter-
rorism is going to be exported to the United States unless we are
able to stop it over there. The infrastructures of some of these ter-
vorist groups are already within the borders of the United States,
and we must take steps.

I do not know if this is the appropriate time, Mr. Chairman, but
%lhave a couple of quick questions for Senator Specter while he is

ere.

Senator DENTON. I was not going to ask any, because his testimo-
ny was so comprehensive, but I was going to offer the opportunity
to the rest of the members.

Senator LEAmy. Fine. I am sorry.

Senator DENTON. May I start with Senator Hatch. Do you have
any questions, sir?

Senator Hatch. I do. I notice in your S. 1429, under paragraph C,
“For the purposes of this section, ‘international terrorism’ is used
as defined in the Foreign Intelligence Surveillance Act, in title 50,
section 181(c).”

Now my question is—has the definition of terrorism found in the
Foreign Intelligence Surveillance Act been upheld by the courts, in
your opinion?

Senator SpecTER. Senator Hatch, I do not know what the judicial
decisions are, but I think it is a sound definition.

Senator Harcu. I think it is, too, and I believe it has been upheld
by the courts.

Do you see any possible problems with that definition?

Senator SPECTER. I do not. Terrorism is not easy to define. That
definition has been used after a lot of deliberation, and I think it is
a good one.
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Senator Hatcu. OK. Is not the extradition process an important
element in making your proposals on these two bills effective?

Senator SpectER. Yes; it is, Senator Hatch, and there are provi-
sions under international treaties for extradition. And as I said,
that would be my preference. But absent that, I am very much con-
cerned about what would happen if there were to be a trial in Leb-
anon of these three terrorists. I do not think Lebanon has a govern-
ment which could protect the courts, even if they were military
courts. And I would not like to see the terrorists tried in the Leba-
nese court, perhaps acquitted, facing issues of double jeopardy. I
think this is a place where we have a real right to assert our na-
tional interests.

Senator HatcH. Do you know, Senator Specter, what is the
record of cooperation in extradition matters between the United
States and other countries?

Senator SerecTER. Well, there are extradition treaties between the
United States and many other countries. I worked with them as
district attorney, and we had people returned through extradition
relatively routinely. It is a little different matter when we seek to
extradite someone for commission of an act in the other country, so
we have got to be a little bit bold here.

But the point that I underscore is that every step I have outlined
is in accordance with established legal principles.

Senator Harcu. Now, as I understand it, you raised the issue of
" the U.S. Navy diver who was aboard a U.S.-flag air carrier. Now,
that would make the murder a crime committed in U.S. territory
because he was murdered on a U.S.-flag air carrier. So I think
under international law, that would make it a crime committed on
U.S. territory.

But I do not think that would be the case if he was murdered in
another flag air carrier. Your bill would seem to take care of that.

Senator SpecTer. Definitely; there is an issue as to whether it
would be covered under the existing circumstances for murder, and
I believe we ought to lay all those issues to rest.

Senator HarcH. So you are saying the legislation you are propos-
ing would do that.

Senator SPECTER. Absolutely.

Senator HatcH. I commend you for it. Now, you raised the issue
of Adolf Eichmann. The Israelis were denounced by a majority of
the U.N. members for the kidnaping of Adolf Eichmann, and they
did make some sort of an apology after the fact. Should this world
community attitude affect U.S. policy in any way in the future, if
your bills are enacted?

Senator SpecTeEr. Well, I believe that the time has come to fight
international terrorism with every legitimate means at our dispos-
al, and it is my view that terrorism is another way of waging war.
It is an extension of war, but only the terrorists are at war. The
United States is not at war. And I believe we have to structure
some new international remedies to be built on existing precedents,
and if we articulate these remedies properly, and if we carry them
out properly, I think we can establish a rule of law which will be
recognized and sanctioned and upheld by world public opinion. And
we have to look for the least forceful way of asserting our interests,
And when we consider the range of activities, whether we are




45

going to have a military expedition in Lebanon, whether their pro-
posal to decimate the Beirut Airport, or to have retaliatory attacks
on Lebanese military installations, or a variety of courses, this is
by far the least possible course to be used to deal with the specific
problem at hand.

That is why I think if we structure it carefully, that world public
opinion will be with us. If you read the opinion of the Israeli court
in the Eichmann case, it makes a lot of sense. If you read the opin-
ion of the Supreme Court of the United States in Ker v. Illinois, it
makes a lot of sense. And those are a very good starting point.

Senator HarcH. Well, I want to compliment you, because these
proposals give a constitutional foundation to the view of terrorism
as an international crime in international law, just as I think
United States v. Smith, an 1818 case, requires domestic statutes for
the prosecution of piracy. So I think what you have done, and with
a lot of legal erudition, is to come up with what appear to be
simple bills, but are not, in that they may very well put some teeth
into our criminal laws with regard to these international acts of
terrorism. In my view, it is a tremendous thing that you are trying
to accomplish here. I want to compliment you for the efforts that
you have put forth in doing so.

Senator SpecTER. Thank you very much, Senator.

Senator HatcH. Thank you, Mr, Chairman.

Senator DenToN. Judge Sofaer will be complementing the infor-
mation which Senator Specter has briefly referred to regarding
substantiation that the Foreign Surveillance Intelligence Act does
indeed support the features in Senator Specter’s proposed legisla-
tion, and that will be gone into in detail.

Senator Leahy.

Senator LEaHY. Thank you, Mr. Chairman.

I notice that both S. 1373 and S. 1429 permit the Attorney Gener-
al to call on a number of Federal agencies, including the military,
to assist the Attorney General in enforcing the provisions of the
act.

One difference is that S. 1373's list is slightly different than S.
1429’s; S. 1873 includes the CIA. Would you envision the CIA being
used to apprehend suspects overseas?

Senator SPECTER. I do not think that they would be involved in
the actual apprehension as a matter of course, but I would not rule
out using any of our instrumentalities of law.

Senator LEarYy. Would this be the kind of law enforcement activ-
ity that, if it were to be passed, would require the National Securi-
ty Act to be amended to enable the CIA to be on the Attorney Gen-
eral’s list? Currently, the act prohibits the CIA from engaging in
law enforcement activities.

Senator SpecTER. Senator Leahy, I do not think so, but that is a
consideration that we ought to take up. I would not want to make
a definitive statement on it.

Senator LEAHY. It raises an important issue. I might suggest that
you and whoever has been working on the bill may want to look at
that particular question, and perhaps even talk to the counsel on
the Intelligence Committee.

Senator SpecTER. I think that is a good point.
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Senator Leany. In S. 1373, an element of the crime is that the
victim be a citizen of the United States, and in S. 1429, a national
of the United States. Does this mean that in S. 1429 the victim
could be a non-U.S. citizen and still allow jurisdiction, or would
you contemplate it applying to a U.S. citizen?

Senator SpEcTER. No; I am thinking of it being a U.S. citizen.

Senator Leany. Well, as the chairman said, we have been push-
ing in this committee for the ability to be able to bring the arm of
the United States to bear in some of these cases.

I would say, Mr. Chairman, that I am impressed with the list of
witnesses that you have here today, all extremely good witnesses—
Mr. Sofaer from the Department of State; Bob Oakley, who has to
deal with this every single day; Dr. Cline, who is one of the most
articulate people, both back in the days when he had to sit behind
closed doors to talk about the issues, and today, when he has given
as much, as clear, and as precise testimony as one could on the na-
tional news; and of course, those who were hostages. Once we get
past the technical aspects, the hostages probably have the most
compelling testimony here. I compliment you, Mr. Chairman, on
putting together this list, which is a superb one.

Senator SPECTER. If the gentleman would yield, Mr. Chairman, I
would ask unanimous consent that the opinions in Ker and Frisbie
be made a part of the record so that people may see those cases,
and the power and the principles they stand for.

Senator DENTON. So ordered.

[Court opinions referred to above follow:]
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Sylabus,
* * & & *

KER « ILLINOIS.

ERROR TO THE SUPREME COURT OF THE STATE OF ILLINOIS.
Argued April 27, 1886, — Decided December 6, 1830,

A plea to an Indictment in o State court, that the defendant has been
brought from a foreign country to this country by proceedings which
are a violation of a treaty between that country and the United States,
and which are forbidden by that treaty, raises a question, if the right
asserted hy the plea is denied, on which this court caun review, by writ

, of crror, the judgmnent of the State court,

But where the prisoner has been kidnapped in the foreign country and
brought Ly force against his will within the jurisdiction of the State
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whose law he has violated, with no reference to an extradition treaty,
thongh one existed, mnd 1o proceeding or attempt to proceed under tlie
treaty, this court ean give no relief, for these facty do not establish any
right uuder the Counstitution, or laws, or treaties of the United States,

The treaties of extradition to which the United States are parties do not
guarantee a fugitive from the justice of one of the countries an asylin
in the other. They do not give such person any greater or more sacred
right of agylumn than he hiad hefore.  They only make provision that for
certain erimes he shall be deprived of that asylum and surrendered to
justice, and they presceribe the mode in which this shall be done,

The trespass of & Kidnapper, unanthorized by either of the governments,
and not professing to act under authority of cither, is not n case pro-
vided for in the treaty, and the remedy is by o proceeding ngainst him
Ly the government whose law he violates, or by the party injured,

How far such foreible transfer of the defendnnt, so as to hring him within
the jurisdiction of the State where the offence was committed, may be set
up agninst the vight to try him, is the provinee of the State court to declde,
and presents no question in which this court ean review its decision.

The plaintiff in error, being convicted of embezzlement in o
State court of Illinois, sued out this writ of error. The Fedl-

eral question, which malkes the case, is stated in the opinion of
the court.

Mr. C. Stuart Beattie for plaintiff in error. JMr. Robert
Iereey was with him on the buicf.

AL, George TIunt, Attorney General of Illinois, and 24, 1.
S. Grossoup for defendant in error. M Leonard Swett was
with them on the brief..

Mz, Jusrice Mrrrer delivered the opinion of the court.

This case is brought here by a writ of error to the Supremes
- Conrt of the State of Tllinois. The plaintiff in error, Frederick
M. Ker, was indicted, tried, and convicted in the Criminal
Court of Cook County, in that State, for larceny, The indict-
ment also included charges of embezzlement.  During the pro-
ceedings counnected with the trial the defendant presented a
plea in abateinent, which, on dennurrer, was overruled, and
the defendant refusing to plead further, a plen of not guilty
was entered for him, according to the statute of that State, by
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order of the court, on which the trial and conviction took
place.

The substance of the plea in abatement, which is a very long
ong, is, that the defendant, being in the city of Lima, in Peru,
after the offences were charged to have been committed, was
in fact kidnapped and hrought to this country against his will.
Ilis stutement is, that, application having been made by the
parties who were injured, Governor Hamilton, of Illinois, madé
his requisition, in writing, to the Secretary of State of the
United States, for a warrant requesting the extradition of the
defendant, by the Exccutive of the Republic of Peru, from
that country to Coolk County ; that, on the first day of March,
1883, the President of the United States issued his warrant, in
due form, directed to Ienry G, Juhan, as messenger, to re-
ceive the defendant from the authorities of Peru, upon a

harge of larceny, In compliance with the treaty between the
United States and Peru on that subject; that the said Juliun,
hiving the necessary papers with him, arrived in Lima, but,
\\Whem to any officer of the Peruvian govern.
nient, or making any demand on that government for the sur-
render of IKer, forcibly and with violence arrested him, placed
Him on board the United States vessel Fssex,_iﬂ—w

Cullno, kept him a close prisoner until the arrival of that ves-
sel ut Ionoluly, where, after some_ detention, he was trans-
ferred in the same forcible manner on board another vessel, to
wit, the Cityof Sydney, in which he wascarried a prisoner to
San_TFrancisco, jn_the State of Culifornia. The plea then
states, that, before his arrival in that city, Governor Ilamilton
had made a requisition on the Governor of California, under
the laws und Constitution of the United States, for the delivery
up of the defendant, as a fugitive from justice, who had es-
caped to that State on account of the same offences charged
in the requisition on Peru and in the indictment in this case.
The requisition arrived, as the plea states, and was presented
to the Governor of California, who made his order for the sui-
render of the defendant to the person appointed by the Gov-
ernor of Illinois, namely, one Frank Warner, on the 25th 'day
of June, 1883. The defendunt wrrived in the city of San




. 50

KER ». ILLINOIS. 430
Oplnton of the Court.

Francisco on the 9th day of July thereafter, and was immedi-
ately placed in the custody of Warner, under the order of the
Governor of” California, aml, still a prisoner, was transferred
by him to Cook County, where the process of the Criminal
Court was served upon him and he was held to answer the
indictment already mentioned.

The plea is very full of averments that the defendant pro-
tested, and was refused any opportunity whatever, from the
time of his arvest Tn Lima until he was delivered over ta the
authorities of Cook County, of communitating with any person
or seeking any advice or assistance in regard to procuring his
release by legal process or otherwise ; and he alleges that this
procecding is a violation of the provisions of the treaty be-
tween the United States and Peru, negotiated in 1870, which
was finally ratified by the two governments and proclaimed
by the President of the United StLLth, July 27, 1874, 18 Stat.
T19.

The judgment of the Criminal Court of Cook County,
llinois, was carried by writ of error to the Supreme Court of
that State, and there affirmed, to which judgment the present
writ of error is directed. The assignments of error made here
are as follows:

“ First. That said Supreme Court of Illinois erred in affirm-
ing the judgment of said Criminal Court of Cook County,
sustaining the démurrer to plaintiff in error's plea to the juris-
diction of said Criminal Court.

« Second. That said Supreme Court of Illinois erred in its
judgment aforesaid, in failing to enforce the full faith and
credit. of the Federal treaty with the Republic of Pern, in-
voked by plaintiff in error in his said plea to the jurisdiction
of said Criminal Court.”

The grounds upon which the jurisdiction of this court is
invoked may be said to be three, though from the briefs and
arguments of counsel it is doubtful whether, in point of fact,
more than one is relied upon. It is contended in several places
in the brief that the proceedings in the arrest in Peru, and the
extradition and delivery to the authorities of Cook County,
were not “due process of law,” and we may suppose, although
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it is not so alleged, that this reference is to that clause of Article
XIV of the Amendments to the Constitution of the United
States which declares that no State shall deprive any person
ot life, liberty, or property ©without due process of luw.”
The * due process of law” here guaranteed is complied with
when the party is regularly indicted by the proper grand jury
in the State court, has u trial according to the forms and
modes prescribed for such trials, and when, in that trial and
proceedings, he is deprived of no rights to which he is lawfully
entitled.  We do not intend to say that there may not be pro-
ceedings previous to the trial, in regard to which the prisoner
couid invoke in some manner the provisions of this clause of
the Constitution, but, for mere irregularities in the manner in
which he may be brought into the custody of the law, we do

not think he is entitled to say that he shonld not be tried at all
for the crime with which he is charged in a regular indictment.

Iie may be arvested for a very leinous offence by persons
without any warrant, or without any previous complaint, and
Lrought before a proper officer, and this may be in some sense
said to be “without due process of law.” But it wounld hardly
he elaimed, that after the case had been investigated and the
defendant held by the proper authorities to answer for the
crime, he could plead that he was first arrested “without
due process of law.” So here, when found within the juris-
diction of the State of Illinois and liable to ahswer for o erime
against the laws of that State, unless there was some positive
provision of tne Constitution or of the laws of this country
violated in bringing him into court, it is not easy to see how
lic can say that he is there “without due process of law,”
within the meaning of the constitutional provision.

8o, also, the objection is made that the proceedings hetween
the authorities of the State of Illinois and those of the State
of California were not in accordance with the act of Congress
on that subject, and especially that, at the time the papers and
warrants were issued from the governors of California and Ili-
nois, the defendant was not within the State of California and
was not there a fugitive from justice. This argument is not
much pressed by counsel, and was scarcely noticed in the Su-
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preme Court of Illinois, but the cffort here is to connect it as
a part of the continued trespass and violation of law which ac-
companied the transfer from Teru to Ulinois. It is suflicient
to say, in regard to that part of this case, that when the gov-
ernor of one State voluntarily surrenders a fugitive from the
justice of another Stute to answer for Lis alleged offences, it is
hardly a proper subject of inquiry on the trial of the case to
examine into the details of the proceedings by which the de-
mand was made by the one State and the manner in which it
was responded to by the other. The case does not stand,
when the party s in court and required to plead to an indict-
ment, as it would have stood upon a writ of Aabeus corpus in
California, or in any States throngh which he was carried in
the progress of his extradition, to test the authorvity by which
he was held; and we can see in the mere fact that the papers
under which he was taken into custody in California were pre-
pared and ready for liim on his arvival from Pern, no sufficient
reason for an abatement of the indictment against him in Cook
County, or why he should be discharged from custody without
- @ trial, ‘

But the main proposition insisted on by counsel for plaintiff
in error in this court is, that by virtue of the treaty of extradi-
tion with Pern the defendant acquired by his residence in that
country @ right of asylum, a right to be free from molestation
for the crime committed in Tllinois, w positive vight in him that
lie should only be foreibly removed from Peru to the State of
Tllinois in accovdance with the provisions of the treaty, und
that this right is one which he can assert in the courts of the
United States in all cases, whether the removal tool plice un-
der proceedings sanctioned DLy the treaty, or under proceed-
ings which were in total disregard of that treaty, amnounting to
an unlawful and unauthorized kidnapping.

This view of the subject is presented in various forms and
repeated in various shapes, in the argument ot counsel. The
fact that this question was raised in the Snpreme Court of
Tllinois may be said to confer jurisdiction on this court, becuuse,
in making this claim, the defendant asserted a right under &
treaty of the United States, and, whether the assertion was

R R e,
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well founded or not, this court has jurisdiction to decide it;
and we proceed to inqguire into it.

There is no language in this treaty, or in any other treaty
male by this country on the subject of extradition, of which
we are awares which says in terms that a party fleeing from
the United States to escape punishment for crime lecomes
thereby entitled to an asylum in the country to which he has
fled; indeed, the absurdity of such a proposition would at once
prevent the muking.of a treaty of that kind. It will not be
for a moment contended that the government of Peru conld
not have ordered Ker out of the country on his arrival, or
at any perviod of his residence there. If this could be done,
what becomes of his right of asylum?

Nor can it be doubted that the government of Peru could
of its own accord, without any demand from the United States,
have sumrrendered Ker to an agent of the State of Illinois, and
that such swrrender would have been valid within the domin-
ions of Perw. Tt is idle, therefore, to claim that, either by ex-
press terms or by implication, there is given to a fugitive from
justice in one of these countries any right to remain and reside
in the other; and if the right of asylum means anything, it
must mean this. The right of the government of Peru vol-
untarily to give a party in IKer's condition an asylum in that
country, is quite a different thing from the right in Lim to
demand and insist upon security in such an asylum. The
treaty, so far as it regulates the right of asylum at all, is in-
tended to limit this right in the case of one who is proved to
he a criminal fleeing from justice, so that, on proper demand
and procecdings had therein, the government of the country
of the asylum shall deliver him up to the country where the
erime was committed. © And to this extent, and to this alone,
the treaty does regulate or impose a restriction upon the right
of the government of the country of the asylum to protect the
criminal from removal therefrom.

In the cuse before us, the plea shows, that, although Julian
went to Peru with the necessary papers to procure the extradi-
tion of Wer under the treaty, those papers remained in his
pocket and were never brought to light in Peru; that no steps
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were taken under them; and that Julian, in seizing upon the
person of Xer and carrying him.out of the territory of Peru
into the United States, did not act nor profess to act under
the treaty. In fact, that treaty was not called inte operation,
was not relied upon, was not made the pretext of arrest, and
the facts show that it was a clear case of kidnapping within
the dominions _of Peru, without any pretence of authority
under the treaty or from the covernment of the United States,

Inthecasc of Cwdted Stutes v, LLauscher, just decided, ante, 407,
and considered with this, the eflect of extradition proceedings
under o treaty was very fully considered, and it was there
held, that, when a party was duly swrrendered, hy proper pro-
ceedings, undm- the treaty of 1842 with Great Rritain, he came
to this country clothed with the protection which the nature
of such proceedings und the true construction of the treaty
gave him. One of the rights with which he was thus clothed,
both in regard to himself and in good faith to the country
which lmd sent him liere, was, that he should be tried for no
other offence than the one for which he was delivered under
the extradition proceedings. It Ker had been brought to this
country by proceedings’ undel' the treaty of 1870-74 Sith Peru,
it seems probable, from the statement of the case in the 'ecord,
that he might have successtully pleaded that he was extradited
for Jarceny, and convieted by the verdict of a jury of embezzle-
ment ; for the statement in the plew is, that the demand made
hy the President of the United Stuates, if it had been put in
operation, waus for an extradition for lm-cen_y, althougl some
forms of embezzlement ave mentioned in the treaty as blll) jects
of extradition. But it is quite a different case when the plain-
tiff "in error comes to this country in the manner in which he
was brought here, clothed with no rights which a proceeding
under the treaty could have given lmn, and no duty which
this country owes to Peru or to him under the treaty,

We think it very clear, therefore, that, in invoking the juris-
diction of this court upon the ground that the prisoner was
denied a right conferred upon him hy a treaty of the United
States, he has failed to estublish the existence of any such
right.
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The question of how far his forcible seizure in another coun-
try, and transfer by violence, foree, or fraud, to this country,
could be made available to resist trial in the State court, for the
offence now charged upon him, is one which we do not feel
called upon to decide, for in that transaction we do not see
that the Constitution, or laws, or treaties, of the United States
guarantee him any protection. There are authorities of the
highest respectability which hold that such forcible abduction
is no sufficient reason why the party should not answer when
brought within the jurisdiction of the cowrt which has the
vight to try him for such an offence, and presents no valid,

_objection to his trial in snch court. Among the anthoritics
which support the proposition are the following: Zu¢ purte
Seott, 0 B. & C. +46 (1820); Lopez & Sattler’s Case, 1 Deursly
& Dell's Crown Cases, 525 ; State v. Smith, 1 Bailey, So. Car.,
Law, 283 (1829); S. €. 19 Am. Dec. 679 ; State v. Brewster, 7
Vt. 118 (1833); Dow's Cuase, 18 Penn. St. 37 (1851); Stuie v.
Loss and Mann, 21 Towa, 467 (1860); Ship Lickmond .
Crdted Stutes, (Zhe Richneond,)) 9 Cranch, 102,

ITowever this may be, the decision of that question is as
much within the province of the State court, as a question of
common law, or of the law of nations, of which that court is
bound to take notice, as it is of the courts of the United States.
And though we might or might not differ with the Illinois
court on that subject, it is one in which we have no right to
review their decision.

It must be remembered that this view of the subject does
not leave the prisoner or the government of Peru without
remedy for his unauthorized seizure within its territory. Even
this treaty with that country provides for the extradition of
persons charged with kidnapping, and on demand from Peru,
Julian, the party who is guilty of it, could be surrendered and
tried in its courts for this violation of its laws.  The party him-
self would probably r.ot_be without redress, for he could sue
Julian in an action of trespass and false imprisonment, and the
Ticts set out in the plea would without doubt sustain the action.
Whether he could recover a sum sufficient to justify the action
would prohably depend upon moral aspects of the case, which
we cannot here consider,
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We must, therefore, hold that, so far as any question in
which this court can revise the judgment of the Supreme

Court of the State of Illinois is presented to us, the judgment
must be

Afirmed.
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FRISBIE, WARDEN, v. COLLINS.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
’ THE SIXTH CIRCUIT,

No. 331. Argued January 28, 1952 —Decided March 10, 1952,

1. That a person was forcibly abducted and taken from one state
to another to be tried for a crime does not invalidate his conviction
in a court of the latter state under the Due Process Clause of
the Fourteenth Amendment. Ker v. Hlinots, 119 U. S, 436. P.
522,

2. A different result is not required by the Federal Kidnaping Act,
even if the abduction was a violation of that Act. Pp. 522-523.
3. There being sound arguments to support the conclusion of the

Court of Appeals in this case that there were “special circum-
stances” which required prompt federal intervention, that conclu-
sion is accepted by this Court without deciding whether state rem-
edies had been exhausted before relief from state imprisonment
was sought in a federal court. Pp. 520-522,

189 F. 2d 464, reversed.

The district court denied respondent’s petition for a
writ of habeas corpus. The Court of Appeals reversed.
189 F. 2d 464. This Court granted certiorari. 342 U. S.
865. Reversed, p. 523.

Edmund E. Shepherd, Solicitor General of Michigan,
argued the cause for petitioner. With him on the brief
were Frank G. Millard, Attorney General, and Dantel J.
O’Hara, Assistant Attorney General.

A. Stewart Kerr, acting under appointment by the
Court, argued the cause and filed a brief for respondent.

MR, JusTice Brack delivered the opinion of the Court.

Acting as his own lawyer,' the respondent Skirley Col-
lins brought this habeas corpus case in a United States

1'We appointed counsel to represent respondent in this Court,
342 U. 8. 892,
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Distriet Court seeking release from a Michigan state
prison where he is serving a life sentence for murder. His
petition alleges that while he was living in Chicago, Mich-
igan officers forcibly seized, handcuffed, blackjacked and
took him to Michigan. . He claims that trial and convic-
tion under such circumstances is in violation of the Due
Process Clause of the Fourteenth Amendment and the
Federal Kidnaping Act,? and that therefore his conviction
is a nullity.

The District Court denied the writ without a hearing
on the ground that the state court had power to try re-
spondent “regardless of how presence was procured.” The
Court of Appeals, one judge dissenting, reversed and re-
manded the cause for hearing. 189 F. 2d 464. It held
that the Federal Kidnaping Act had changed the rule
declared in prior holdings of this Court, that a state
could constitutionally try and convict a defendant after
acquiring jurisdiction by force.* To review this impor-
tant question we granted certiorari. 342 U. S. 865,

We must first dispose of the state’s contention that
the District Court should have denied relief on the ground
that respondent had an available state remedy. This
argument of the state is a little cloudy, apparently be-
cause of the state attorney general’'s doubt that any
state procedure used could possibly lead to the granting
of relief. There is no doubt that as a general rule fed-
eral courts should deny the writ to state prisoners if there
is “available State corrective process.” 62 Stat. 967, 28
U. S. C. §2254. As explained in Darr v. Burford, 339

247 Stat. 326, as amended, 18 U. S, C. § 1201,

3 Ker v, Illlinois, 119 U, S. 436; Mahon v. Justice, 127 U. 8. 700. .
See also Lascelles v. Georgia, 148 U. S. 537; In re Johnson, 167
U. S. 120. :

+“An application for a writ of habeas corpus in behalf of a person
in custody pursuant to the judgment of a State court shall not be
granted unless it appears that the applicant has exhausted the rem-
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U. 8. 200, 210, this general rule is not rigid and inflexible;
district courts may deviate from it and grant relief in
special circumstances. Whether such circumstances exist
calls for a factual appraisal by the court in each special
situation. Determination of this issue, like others, is
largely left to the trial courts subject to appropriate re-
view by the courts of appeals.

The trial court, pointing out that the Michigan Su-
preme Court had previously denied relief, apparently as-
sumed that no further state corrective process was avail-
able® and decided against respondent on the merits.
Failure to discuss the availability of state relief may have
been due to the fact that the state did not raise the ques-
tion; indeed the record shows no appearance of the state.®
The Court of Appeals did expressly consider the question
of exhaustion of staté remedies. It found the existence of

edies available in the courts of the State, or that there is either an
absence of available State corrective process or the existence of cir-
cumstances rendering such process ineflective to protect the nghts
of the prisoner. [Emphasis added.]

“An applicant shall not be deemed to have exhausted the remedies
available in the courts of the State, within the meaning of this
section, if he has the right under the law of the State to raise, by any
available procedure, the question presented.”

5 The Court said, “Petitioner originally filed a petition for a writ
of habeas corpus in the Supreme Court of the State of Michigan which
was denied on June 22, 1949, He then filed a petition for a writ in
this District, on the ground that the complaint in the state court
action was defective and that a faulty warrant was issued for his
arrest, claiming further that he was kidnapped by Michigan Police
authorities in Chicago, Illinois, and brought to Michigan for trial.
This petition was also denied.”

8 So far as the record shows, the state’s first objection to federal
court consideration of this case was made after the Court of Appeals
decided in respondent’s favor. A motion for rehearing then filed
alleged that respondent had made several futile efforts to have his
conviction reviewed, The motion also denied that the particular
ground here relied on had previously been raised.
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“special circumstances” which required prompt federal
intervention “in this case.” It would serve no useful pur-
pose to review those special circumstances in detail. They
are peculiar to this case, may never come up again, and a
discussion of them could not give precision to the “special
circumstances” rule. It is sufficient to say that there are
sound arguments to support the Court of Appeals’ con-
clusion that prompt decision of the issues raised was de-
sirable. We accept its findings in this respect.

This Court has never departed from the rule announced
in Ker v. Illinois, 119 U. S. 436, 444, that the power of a_

- court to try a person for crime is not impaired by the fact
that he had been brought within the court's jurisdiction
by reason of a “forcible abduction.”” No persuasive
reasons are now presented to justify overruling this line
of cases. They rest on the sound basis that due process
of law is satisfied when one present in court 1s convieted
of crime-after having been fairly apprized of the charges
against him and after a fair trial in accordance with con-

stitutional procedural safeguards. There is nothing in”

the Constitution that requires a court to permit a guilty
person rightfully convicted to escape justice because he
was brought to trial against his will,

Despite our prior decisions, the Court of Appeals, rely-
ing on the Federal Kidnaping Act, held that respondent
was entitled to the writ if he could prove the facts he
alleged. The Court thought that to hold otherwise after
the passage of the Kidnaping Act “would in practical effect
lend encouragement to the commission of criminal acts
by those sworn to enforce the law.” In considering
whether the law of our prior cases has been changed by
the Federal Kidnaping Act, we assume, without intimat-
ing that it is so, that the Michigan officers would have
violated it if the facts are as alleged. This Act prescribes

7 See cases cited, supra, n. 2.
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in some detail the severe sanctions Congress wanted it to
have. Persons who have violated it can be imprisoned
for a term of years or for life; under some circumstances
violators can be given the death sentence. We think the
Act cannot fairly be construed so as to add to the list of
sanctions detailed a sanction barring a state from prose-
cuting persons wrongfully brought to it by its officers.
It may be that Congress could add such a sanction! We
cannot.

The judgment of the Court of Appeals is reversed and
that of the District Court is affirmed.

It is so ordered.

8 Cf. Mahon v, Justice, supra, n. 3, 705.

§2-349 0 - 86 - 3
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Senator DENTON. One question, Senator Specter. In S. 1372, you
refer to “a U.S. citlzen and in S, 1429, you refer to “a national of
the United States.” Were you conscmusly making those distinc-
tions, and would you not prefer the use of the term, “a U.S.
person,” which includes permanent resident aliens?

Senator SpEcTER. Mr. Chairman, I think that would be a good
substitution.

Senator DENTON. Senator Specter, the value that you lend fo this
hearing certainly calls for an invitation to you to join us here for
the rest of the hearing. Indeed, if you have the time, when we have
to depart, I hope you will accept our invitation to chair the hear-
ing.

Senator SprcTeER. Well, thank you very much, Senator Denton. I
have another commitment. I will return as soon as I finish, to join
you and participate. I appreciate it very much.

Senator DEnTON. What time do you think you will come back?

Senator SpecTER. I will be back in about 15 minutes.

Senator DENTON. Thank you very much.

Senator Specter. Thank you.

Senator DENTON. Our next witness is the Honorable Abraham D.
Sofaer, legal adviser for the Department of State. As a former U.S,
district judge for the Southern District of New York, Judge Sofaer
possesses the unique ability to analyze the complex 1ega1 issues in-
volved in international terrorism, and we welcome him to today’s
hearing.

Your complete written statement, Judge, will be included in the
record, and if you can summarize your testimony within 10 min-
utes, we would appreciate it.

STATEMENT OF HON. ABRAHAM D. SOFAER, LEGAL ADVISER,
U.S. DEPARTMENT OF STATE

Mr. Soragr. Thank you, Mr. Chairman.

I congratulate you and the members here of the committee for
having this hearing, and I particularly recognize and appreciate
the vigor and imagination that Senator Specter brings to these
issues. His influence is already profound. He had a national reputa-
tion for law enforcement before he came to the Senate, and I think
that his statements and his initiatives have already demonstrated
that he is an invaluable asset to the Senate and to us all in our
fight against international terrorism.

We may have some differences, but 1 want to say at the outset
that I value his efforts and his initiatives, because they stem from
the kind of impatience and concern that we all share about these
issues.

I will be very brief, and I trust that you will read the detailed
comments that I have submitted. I worked hard on this testimony,
because I care about this bill, and I would like to see aspects of it
adopted as law.

In particular, the bill fills a remaining gap in our current struc-
ture of criminal jurisdiction over acts of terrorism by making
criminal violent acts committed against U.S. nationals. I agree
with you, “U.S. persons’ would be the right formulation. And I
have assumed, along with the committee staff and after discussions
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with them, that section 1373 would be subsumed into section 1429,
and I have addressed my testimony to section 1429,

I think that the proposed extension of our jurisdiction is a lawful
one under international law and makes sense under domestic law,
so I support it, and 1 have given you my reasons for that.

I also think at this stage, at least, that the bill’s limitation to vio-
lent acts that are acts of international terrorism is a good one, and
at this point, at least, I would support that as well.

The Justice Department may feel, though, that that limitation
raises evidentiary problems that it wants to avoid, and you ought
to consult with them and think that issue through.

Now, Senator Specter has repeatedly referred in his testimony to
the notion of self-help. I want to emphasize that I do not read this
bill as granting any authority for self-help in the enforcement of its
provisions. I read this bill as extending our jurisdiction, and that,
therefore, whatever appropriate measures should be taken in the
exercise of that jurisdiction should in fact be taken.

In general, I would say that seizure by U.S. officials of terrorist
suspects abroad might constitute a serious breach of the territorial
sovereignty of a foreign state, and could vioiate local kidnaping
laws—that is, the people who do the seizing could be, in fact, crimi-
nals under local law. Such acts might also be viewed by foreign
states as violations of international law and incompatible with the
bilateral extradition treaties that we have in force with those na-
tions.

I want to be colloquial with you in this, Senator Denton, and ask
you to stop and think about the implications of using self-help as a
regular routine. There may be exceptional cases in which we do
have to resort to those kinds of techniques, but Senator Specter
mentioned that this is no different than an arrest in Philadelphia.
I would remind you that certain law enforcement actions taken in
Philadelphia can cause great concern and controversy within a
city, within a State, within a nation. Now, you must put that to-
gether with the fact that it is not just Lebanon that might fail to
extradite a terrorist. Which are the countries that fail to extradite
terrorists in this world?

Let’s start with France. Can you imagine us going into Paris and
seizing some person we regard as a terrorist, in violation of French
law—or into Switzerland—or in the territory of other allies that
have occasionally invoked various exceptions to the extradition
treaties that we have? This is a very sensitive issue.

I want to also add—and I think this is an important underlying
comment I have to this bill and this committee—that we, the
United States of America, are one of those nations who fail to ex-
tradite terrorists.

Now, the first question that that raises for me with you is, how
would we feel if some foreign nation—Ilet us take the United King-
dom—came over here and seized some terrorist suspect in New
York City, or Boston, or Philadelphia, or Kentucky, or Utah, or
someplace else, because we refused through the normal channels of
international, legal communications, to extradite that individual?

The committee must also keep in mind our stature and our posi-
tion vis-a-vis the rest of the world. While we are considering meas-
ures of self-help of this kind—I do not regard this measure as one
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of self-help—but while we are discussing issues of self-help, we are
at the same time considering a United States United Kingdom
treaty that would in fact overturn some of the decisions in which
the United States has refused to extradite murderers to the United
Kingdom.

I think, Senator Denton, Mr. Chairman, that we really need to
think about our own consistency vis-a-vis the world here. If we are
going to go out, and you want us to go out and be tough in the
world, and I agree with that. I cannot face the world, however, and
Ambassador Oakley, who is in charge of terrorism in the State De-
partment, cannot face our allies in the world and ask them to turn
terrorists over to us and tell them that, occasionally, we may have
to come in and grab some people, if we at the same time are invok-
ing all kinds of arcane notions to deny extradition of terrorists to
those same foreign nations. I think you understand my point.

Senator DENTON. I certainly do, Judge.

I am very aware that one facet of American characteristic that
can be nationally identified is that we sit here, unconscious of ter-
rorism for decades, while others are subjected to it. We cannot
overreact in terms of trying to do something tough and, as you say,
generalize from something like the Barbary pirates in their own
country of Tripoli, which is a good example of precedent with re-
spect to American toughness, when the other nations were cowered
by those pirates. But that was in their own country. We cannot go
in and, by our own legislative initiatives, preempt the legislation
existing in other countries. And that is why you are testifying
today, and I think we intend to be extremely careful in that re-
spect.

Mr. SoraER. That point about the Barbary pirates leads me to
one of my few remaining observations, and that is the point that
you made, which I think is so important, that terrorism is the most
widely used form of warfare in the world today. Those were your
words, I think,

The Barbary pirates, if you remember, was a war. It was not a
declared war, but the government in Tripoli cut our flag down in
the Embassy compound, and that was an act of war in those days. I
think it should be an act of war today as well. We regarded it that
way, then, and we went to war with them. We sent a fleet out. It
was authorized by the President. And we took on their fleet.

All those events were acts of war and foreign diplomacy. And
that brings me to the jurisdictional provision of this bill. This bill, I
think, too broadly treats the enforcement mechanism as being lim-
ited to a normal, regular law enforcement technique. It gives the
Attorney General jurisdiction, and it should—the Attorney General
is our chief law enforcement officer—but it says, indeed both the
bills do, that he has the capacity and the authority to call upon all
the other agencies of the Government, including the Army, Navy,
Air Force and Marines, presumably, and the State Department,
and that they shall—and it uses the word “shall’—give him what-
ever support he asks for,

It seems to me, Senator, that the issue of terrorism and what we
do about terrorism is a very sensitive one overseas. It has got diplo-
matic implications, it has intelligence implications. And the way
we have been doing this within the executive branch is through co-
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ordinated interagency activity under the general leadership of the
Vice President and the NSC. We have under consideration right
now the question how to reorganize the executive branch to deal
with terrorism.

My basic point is that this bill should not mandate a particular
form of internal organization within the executive branch. Wait
until Admiral Holloway concludes his study of this subject and
makes his recommendations to the President, and the NSC decides
and the President decides what should be done,

Senator DENTON. Judge, if I may, would you yield for a moment?
I totally agree with that kind of approach, and indeed, that has
been the kind of principle we are departing from. Admiral
Holloway and I will be meeting tomorrow. I, too, believe that the
approach should be institutional, fundamental, and not spurty and
trendy, but I do understand the wish of Senators and others to par-
ticipate, and we must consider their legislation. But I am sure we
are in agreement that that legislation will be cleansed before it
gets to the floor insofar as possible so as to represent sound legisla-
tion by international scrutiny as well as national mood.

Mr. Soraez. Well, in light of that reaction and your earlier reac-
tions to the points I have been trying to make here, Senator, par-
ticularly the principal ones, I am going to do what I wish many
lawyers had learned to do when they argued before me during my
years on the bench—stop while I am ahead.

Thank you very much.

[The following statement was submitted for the record:]
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PREPARED STATEMENT OF ABRAHAM D. SOFAER

Mr, Chairman and members of the committee, it is a
privilége to be invited to testify before you today on S. 1429,
the "Terrorist Prosecution Act of 1985%, introduced by Senator
Specter, We in the Executive Branch who are involved in the
fight against international terrorism have for some time
recognized and appreciated the vigor and imagination that
Senator Specter has brought to the search for new legal means
to bolster our anti-terrorism capabilities. While we have
differed on the wisdom and utility of certain specific
proposals that have been advanced in this area, we share his
and your commitment to look for all possible legal means to

counter the menace of terrorism.

As Senator Specter noted in his remarks introducing the
n2asure we are discussing today, the last Congress saw some
notable achievements in the construction of new legal tools to
deal with international terrorism. The establishment of U.S,
criminal jurisdiction over aircraft sabotage and hostage-taking
and authority to issue rewards will prove helpful in our fight
against terrorism.

The subject of today's session is 5. 1429. This proposal
is in part aimed at fillihg a remaining gap in our current
structure of criminal jurisdiction over acts of terrorism
committed against Americans abroad. It would make criminal
under United States federal law violent attacks commi;ted
against United States nationals when those acts qualify as
®acts of international terrorism," as defined in 50 U.S.C.
§1801(c). It would impose on persons convicted of carrying out
such attacks the existing severe federal penalties for cffenses

such as murder, assault, or kidnapping.
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We believe that this proposed extension of jurisdiction is
both warranted by reality and logic, and consistent with
international law. On the question of the substantive qtility
of this proposal it should be sufficient to remember the
murder, on June 19, of six U.S. citizens -- four Marine embassy
guards and two civilian contractors. They and several
Salvadoran citizens were shot down in cold blood by terrorists
with automatic weapons as they sat at a sidewalk cafe in San
Salvador. The murders of the four Marines are crimes under
U.s. law (18 U.S.C. 1116), since the Marines, as embassy
guards, were internationally protected persons. The murders of
the two American civilians are not presently U.S. crimes. Had
the two civilians, on the other hand, been taken hostage
instead of murdered outright, the act would have been a federal
crime under the Act for the Prevention and Punishment of the
Crime of Hostage-Taking (codified at 18 U.S.C. 1203), which was
passed in the last Congress in large part due, I might add, to
the work of this subcommittee. There is no compeiling reason
why the seizure of a private U.S. citizen abroad as a hostage
should be a U.S. federal crime but the terrorist murder of that
same U.S. citizen should not, This incident alone serves to
highlight the real need for a measure of the type Senator

Specter has introduced.

In his introductory remarks Senaior Specter referred to the
well-known international legal principle of protective
jurisidiction, whereby a state is entitled to exercise criminal
jurisidiction over acts occuring outside its territory if such
acts have a potential adverse effect upon its security or the
operation of its governmental functions. We agree that
international law supports an extension of criminal
jurisidiction to the type of offenses covered by this
legislation. Acts of international terrorism by definition are

aimed at affecting by coercion and extortion the policies and
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practices of a Government. While the United States Government
is not the only government that has been targetted by
terrorists, it is clear that terrorists are turning now more
frequently to violence against our cikizens abroad as a means
of attempting to influence U.S. policy. We cannot allow them
to succeed, and the contribution that this bill can make in our
struggle to bring these criminals to justice is most

welcome.

In that regard, I note that the bill is limited to violent
attacks carried out *in an act of international terrorism."
Such a 1imitation restricts the bill's scope to the problem
that the bill seeks to address. It is also supported by
practical considerations. Even though some States may extend
their criminal jurisidiction generally to serious crimes
against their nationals abroad, any such extension should be
implemented gautiously. Local authorities bear the primary
reponsibility for law enforcement within their tefritory, and
in the case of most crimes against Americans abroad there is
ordinarily no reason for us to consider asserting our criminal
jurisdiction extraterritorially. As Senator Specter noted, we
want to focus our efforts on international terrorism, not

"barroom brawls.,"”

We would not be surprised if the Department of Justice had
concerns about making it an element of the offense that the
deed in question have been done "in an act of international
terrorism." This requirement could raise evidentiary and
constitutional problems that could unduly complicate
prosecutions under this legislation. While the Department of
State is comfortable with the bill in this respect as drafted,
we believe that investigatory and prosecutorial concerns
deserve careful attention from the Committee, and we may in the

future develop with Justice a joint position on this issue,
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Senator Specter also noted, in his remarks introducing S.
1429, that we must be willing to exercise our lawful right to
apprehend criminals abroad and bring them back to the U.S. for
trial. I was glad to see that the bill does not provide for
any "self-help® measures. The Due Process clause of the
Constitution does not automatically preclude U.S. courts from
trying persons forcibly seized abroad by U,S. authorities. It
would be wrong, however, to extrapolate from this the
conclusion that such seizures themselves are perfectly lawful.
Indeed, the burden of Justice Black's opinion in Frisbie v.
Collins, 342 U.S. 319 (1952}, was thét the trial of a person
seized abroad may be legal notwithstanding the possibly illegal
nature of the seizure., This is not the occasion to address in
detail the legality or necessity of seizing persons abraod, or
of other techniques that might be used to get them physically
within our territory. 1In general, seizure by U.S. officials of
terrorist suspects abroad might constitute a serious breach of
the territorial sovereignty of the foreign State, could violate
local kidnapping laws, and might well be viewed by the foreign
State as a violation of international law and as incompatible
with any bilateral extradition treaty in force. Yet, self help
is sometimes necessary in various areas of public and private
law, ande this area is no exception. In light of the fact that
the bill itself contains no self-help provision, I will leave
to a more appropriate occasion a further treatment of this
question, which in any event should proceed only after close
consultation with the Department of Justice and other

interested agencies.

The shortcomings .of self-help measures do, however, highlight a
more fundamental point: that the nature of international
terrorism requires us to rely on international cooperation and
diplomacy to bring international terrorists to justice. 1In

part this reflects a basic fact about international crime ~-
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that it is often by its nature activity the control of which
requires coordinated, transnational communications,
investigation and cooperation. Viewed against‘this background,
it becomes clear that making an activity a crime under U,S. law
is an indispensable first step, although not a complete
response, to international criminality. Because unilateral
U.S. actions to bring international suspects to justice can be
ineffective and are fraught with legal difficulties, we must
normally proceed along established international channels which
rely on extradition and other forms of international

cooperation,

In addition, we must recognize that international
activities such as terrorism, narcotics trafficking, and other
types of serious criminal conduct that crosses international
boundaries, have important and inescapable foreign policy
implicaqions. When legal actions are taken in these areas,
foreign policy concerns will often influence the proper
result. Moreover, we have witnessed terrorism that is either
sponsored or condoned by foreign nations, among which are some
determined enemies of the U.S. This makes the subject of grave
importance to the Secretary of State in dealing with the
nations involved. The goals and objectives of international
terrorists are political, and even strategic, and an effective
response to their activities requires an awareness of all

relevant international political circumstances.

Because of these inescapable facts of internationnl life,
international law enforcement must be recognized to be in part
an element of foreign policy and international diplomacy. To
see it instead strictly as a matter of routine law enforcement
to be handled in the same manner as domestic law enforcement
would be a grave mistake,. with grave implications for the

effective conduct of foreign affairs. This is why the present
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Administration has approached international terrorism as a
subject in which several agencies have important contributions
to make, and why the National Security Council and Vice
President Bush in particular have taken the lead in
coordinating international antiterrorist activities. A study
is presently under way within the Executive Branch on how most

effectively to organize against international terrorism.

In this connection, I would note that the bill, unlike
prior enactments in the area, appears to mandate a particular
allocation of responsibility for international law enforcement
within the Executive Branch. Subsection 2321(e) in section
2(a) of the bill would appear to authorize the Attorney
General, in effect, to command the resources of all Federal,
State and local agencies, including the armed forces of the
United States. S. 1429 also differs from 18 U.S.C. 1116
(criminalizing murder and manslaughter of-foreign officials,
official guests, or internationally protected persons) and
similar provisions elsewhere in the Céde, which provide only
that the Attorney General may request assistance from other
agencies, leaving it to them to respond in accordance with

their respective judgments.

I do not wish to dwell on the precise linguistic
formulations previously adopted, since the the more fundamental
question concerns how the U.S. Government should coordinate its
response to international terrorism and who should participate
in making that determination. Ultimately, the President must
decide how best to direct U.S. agencies, in particular the
armed forces, to carry out international law enforcement
activities relating to acts that occur abroad, that sometimes
involve foreign states, and that always raise diplomatic,
strategic, military and political considerations. A statute

mandating a particular allocation of functions within the
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Executive Branch would hinder our ability to respond in the
most effective and appropriate manner to the international

terrorist threat.

Before concluding, I would like to point to a concrete
example of the type of international cooperation that is
essential to effective international law enforcement. On July
17 the President transmitted to the Senate the recently signed
Supplementary Treaty Concerning the Extradition Treaty Between
the Government of the United States of America and the
Government of the United Kingdom of Great Britain and Northern
Ireland. I am scheduled to testify specifically on this new
treaty before the Foreign Relations Committee later this week,
so I will not spend much time on it here. That treaty
represents, for the United States, an imperative step to
maintain our credibility in the search for effective means of
ensuring that terrorists cannot escape justice by fleeing from
one country to another and claiming that their criminal acts
were political in nature., OQur own federal courts have, in
several recent cases, refused to extradite accused or convicted
terrorists who are members of the Provisional IRA. Most
recently, the extradition to the United Kingdom of Joseph
Patrick Doherty was refused by a Federal district judge on the
ground that Doherty's murder of a British Arm} captain and his
violent escape from a Belfast prison where he was awaiting
sentencing for that murder were political offenses, This is an
intolerable situation, which we hope and expect will be
remedied by the new U.S5.-U.K. Supplemental Treaty. That is an
effort to which you should give your full support. Indeed, we
cannot reasonably or credibly advance positions such as those
in the proposed legislation before this Committee, and at the
same time iefuse to cooperate with our allies who seek our help

through proper channels in bringing terrorists to justice.
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There are a few technical points I would like to make
regarding the text of the bill. I note that subsection (b},
referring to assaults and other viclent attacks, contains the
specific jurisdictional limitation "in any foreign country or
in international waters or airspace," while subsection (a),
referring to killing or attempted killing, does not.

. Subsection (a) therefore would, in contrast to subsection (b),
apply domestically as well as abroad. While I leave the legal
policy aspects of such domestic application for Justice
Department comment, I would say only that the reason for this
distinction in the current text of the bill is unclear.
Further, subsection (b) refers to violent attacks on the
Yoffical premises, private accomodation, or means of transport"
of a victim, As regards foreign officials, official guests,
and internationally protected persons, such acts are already
criminal under 18 U.S.C. 112(a). As regards others, i.e.
private citizens, we would question whether such a provision,
which derives ultimately from the international legal
protections for diplomats codified in the Vienna Convention on
Diplomatic Relations, is necessary or appropriate. Finally,
subsection (d), which contains the phrase "irrespective of the
nationality of the victim", appears unnecessary in light of the

bill's coverage of U.S. nationals only.

Finally, I must note that the Department of Justice has not
yet been invited to testify on this bili. Of course, I would
expect that Justice's views would be sought before the

legislation continues through the committee process.

In conclusion, it is a pleasure to be able to support the

speedy passage of S. 1429, with the changes I have suggested.

I am ready to answer any questions you may have.

52-349 0 -~ 86 - 4
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Senator DENTON. Thank you, Judge.

Mr. Soraer. If you have any questions, I would be happy to
angwer them.

Senator DENTON. Yes, we do. We do have under consideration an
omnibus antiterrorism bill, which will be introduced after the
recess. And in developing this legislation, the question has arisen
on the issue of ransom payments.

Ambassador Qakley testified—and he will be testifying again
today—at one point in the joint hearings on May 15, that it is the
policy of the U.S. Government not to pay ransoms. My question to
you, sir—and I would be grateful to have Ambassador Oakley’s
comments, as well—should the Congress go so far as to enact legis-
lation which criminalizes the payment of ransom or the negotiation
for the payment of ransom by individuals and corporations, as has
been done in Singapore?

I ask that just for the record, principally. I would note that there
was a major drop in kidnapings and ransom demands in Singapore
after the law’s enactment, and there are other countries moving in
that direction, such as Argentina, Venezuela, Colombia, and Italy.

If you think that we should move in that direction, but have dis-
tinctions that you would care to make, it would help us as we pro-
ceed in the development of the omnibus bill—if you care to distin-
guish between U.S.-controlled multinational corporations, the Gov-
ernment itself, anything you could offer constructively at this time
would be of assistance to us.

Mr. Soraer. Well, first of all, I would want to distingnish be-
tween a ransom and a reward and make it clear, whatever you do,
that you do not want to prevent private groups from joining the
Government in giving awards for the arrest and prosecution of ter-
rorists. I gather you agree with that.

With respect to the payment of ransoms, it is a new thought for
me, and I would like an opportunity to study it. I will be happy to
get back to you in writing and even insert within the record, if you
wish, our answers to that.

Senator DENTON. That would be fine. The amended International
Trafficking in Arms regulations, which was referred to earlier, pur-
port to cover the providing of any training, logistical, mechanical,
maintenance or technical services to the armed forces or intelli-
gence services of a foreign entity. As you may know, this is one
problem which we attempted to deal with through the introduction
of S. 2626 last year, and we sort of went back to “go” on that legis-
lation. How, in your view, would the amendments to the ITAR reg-
ulatior.l?s cover training of foreign nationals in domestic mercenary
camps?

Mr. Sorarr. Well, I would not know. I would have to sit down
and study that. I think that, just as I said earlier, we are going in
different directions on terrorism measures, with respect to the
United States-United Kingdom treaty and our own extradition
rules and what we want to do here in this committee. We may be
going in different directions in some other areas, as well.

I think that the Senate has to come to grips—indeed, the Nation
has to come to grips—with the reality of international terrorism
and its state sponsorship. And the Senate and the Congress have to
come to grips with the fact that you are going to have to give the
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President and the Secretary of State and the military and the
CIA—they are our CIA, it is the U.S. CIA; that is sometimes forgot-
ten in the Congress of the United States—the capacity to deal with
intelligence training, and with military actions taken against our
allies. If we are going to be deprived of the capacity to do some-
thing about those underlying causes that you have put your finger
i)n, we are ultimately not going to be able to deal with this prob-
em.

These laws are fine, they are excellent. I support this kind of ex-
tension of jurisdiction. But ultimately, this is as you have said a
war, As President Reagan said, this is the modern form of warfare.
This is a way for them to attack us and our people without declar-
ing war on us, purportedly, therefore, immunizing themselves
somewhat from the kinds of military actions we normally associate
with war,

Congress has to realize that and has to be more flexible with the
executive branch vis-a-vis actions short of war. And intelligence
and these other things that you are talking about are the sorts of
issues that we have to address and be more consistent about in
terms of what we want to achieve,

Senator DenToN. Well, for what it is worth in the contribution to
perspective, I generally agree with your characterization of the sit-
uation, and 1 would offer my own view that prior to the Geneva
Convention, the Hague Convention, the League of Nations, the
United Nations, aggressive activity against nations by other na-
tions or groups was usually an overt act, involving warfare. In-
creasingly, as the web of inhibitions against overt aggression were
sown through those events that I mentioned, those organizations
and efforts on the part of mankind, humankind, the community of
nations, we squeezed out to a degree the overt act of aggression,
and in Korea, we had a somewhat subdued and disguised version;
in Vietnam, an even more nuanced and hidden and intentionally
ambiguous move, in which terrorism in the sense that we are using
it was employed by the North Vietnamese against the South Viet-
namese. We never did fully cope with that, nor did we handle the
general situation over there well at all, principally because we
have not understood the biology of terrorism, intimidation, if you
will, which is now down at a level at which you have government
by intimidation—you have the block system in Nicaragua, in
Havana, in Moscow—that kind of experiential policy development,
organizational development, that the Marxists are good at has
taken root in international forces and trends adopted by other na-
tions which are not necessarily Marxist at all and supported by
Moscow, because terrorism does not affect adversely dictatorial
governments; it affects democracy generally across the world. And
we are in a very early learning stage in this country about the situ-
ation. I agree with the need to proceed cautiously, comprehensive-
ly, and basically, because we have a problem with identification of
that which we are talking about—terrorism with a capital “T,” ter-
rorism with a small “t,” if you will.

So I am in no rush, Judge, and I am very much in agreement
with the context of your remarks, and thank you very much for
them this morning. We shall work closely with you.
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Incidentally, I want to mention that this domestic mercenary
training is a rather widespread situation in the United States and
one which we are trying to address to develop an understanding of
to see if there is any legislation needed. We do not have any preju-
dices in that respect to begin from, but my staff director, Joel
Lisker, here on my right, with not inconsiderable experience in the
field required, will be visiting one of those camps in my own State,
starting tomorrow.

Thank you again for your testimony.

Mr. Soragr. Thank you, Senator,

Senator DEnTON. We shall be working closely with you, sir.

Mr. Soragr. I look forward to it.

[Ths]following information was subsequently submitted for the
record:

SUPPLEMENTARY ANSWER OF STATE DEPARTMENT LEGAL ADVISER ABRAHAM D. SOFAER
T0 QUESTION OF SENATOR DENTON

Question. Should Congress enact legislation to criminalize payment of ransom in
hostage-taking situations by private U.S. persons?

Answer. Activities by U.S. private persons in hostage-taking situations which un-
dermine the policy of the U.S, Government that no concessions should be made to
terrorism are a matter of serious concern to us. We are consulting closely with the
Department of Justice to determine the most appropriate and effective means of
dealing with such activities. New legislation to criminalize such activities is one
option under close review. We welcome the Senator's interest in this matter and
look forward to a continued exchange of views on it.

Senator DeEnTON. We invite our next witness, the Honorable
Robert B. Oakley, to come forward. He is the Director of the Office
for Counterterrorism and Emergency Planning at the Department
of State. Ambassador Oakley is a leading expert on the subject of
international terrorism and, at the recent Judiciary and Foreign
Relations joint hearings, he presented a very detailed analysis of
the current trends in terrorism and this country’s ability to re-
spond adequately to the threat.

Ambassador Oakley’s testimony was helpful and enlightening at
that time, and we anticipate the same today.

I have just received word from a man who means what he says,
Senator Thurmond, that I must come to the Judiciary Executive
Committee meeting; they are lacking a quorum. So, after welcom-
ing you today, Ambassador Ozakley, I must turn the hearing over to
Mr. {_%isker temporarily, until the return of Senator Specter or
myself.

. Your entire written statement will be placed in the record, and if
you could summarize it in 10 minutes, Mr. Ambassador, orally, we
would appreciate that.

Thank you.

Mr. Lisker. Ambassador Oakley, would you like to begin?

STATEMENT OF HON. ROBERT B. OAKLEY, DIRECTOR, OFFICE
FOR COUNTERTERRORISM AND EMERGENCY PLANNING, U.S.
DEPARTMENT OF STATE, WASHINGTON, DC

Mr. OAkLEY. Mr. Chairman, thank you for the opportunity to tes-
tify here today along with Judge Sofaer on behalf of the State De-
partment in order to discuss our continued joint efforts to counter
international terrorism.
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The contribution that this committee has made—Senator Denton
and Senator Specter, in particular—is very substantial and greatly
appreciated.

The initiatives, the hearings, the studies which have been under-
taken by this committee have contributed a great deal to the un-
derstanding on the part of Congress and public opinion, and also on
the part of the executive branch, of the real nature of the threat.

The fact that we have been able to share informally and formally
our reactions to your ideas, and to bring our ideas to you, members
of this committee, and get your reactions, has been very, very help-
ful to both branches and to the overall effort of combating interna-
tional terrorism.

We appreciate that, and we look forward to continuing this very
good working relationship.

I will not attempt to duplicate Judge Sofaer’s excellent discus-
sion of the details of the legislation which has been proposed, nor
can I come close to matching his background in dealing with such
legislation, given his record and his experience as a prosecutor and
as a judge. And as you have heard, he is also an eloquent orator.
We are delighted to have him with us as a member of the State
Department team.

Let me offer three thoughts very quickly, primarily related to
the foreign policy and diplomatic aspects of our antiterrorism
effort, in which we find this bill to be helpful.

It is a useful component in our effort to obtain extradition of per-
sons we seek to bring to trial or to persuade another government to
prosecute. It emphasizes the view of the United States that crimi-
nal acts by terrorists, particularly murder and attempted murder,
and bombings, are crimes which require punishment. This is a very
important principle.

The brutal slayings of Robert Stethem, the Navy diver, last
month, William Stanford and Charles Hegna, the two AID audi-
tors, last December, and the shooting of six Americans at a restau-
rant in El Salvador on June 19, were acts of murder. The only
thing which these people had done was to be in the wrong place at
the wrong time.

These should indeed be crimes in every nation’s book. We hope a
means can be found to persuade all governments to adopt this
point of view.

The second point about the legislation is, it is a useful step in
developing the international legal framework. As we said, we
would like to see other countries adopt this approach of treating
terrorist acts as criminal acts. We would like to see each country
act unilaterally. We would like to do it on the basis of bhilateral
agreements of the sort that we are trying to work out with United
States-United Kingdom on extradition, which makes clear that it is
criminal activity and not political offenses. We would welcome
some sort of broader international treaty or convention of the sort
that have been adopted dealing with hijacking, sabotage, taking of
hostages, things of this sort.

As Senator Specter pointed out, this takes a long time. There-
fore, the United States setting the lead, showing the world where it
stands, is, we think, a very useful approach.
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We would encourage other states to adopt legislation embodying
the same principle, that is, terrorist acts are criminal acts.

Third, the legislation is symbolic. It underscores the magnitude
of our reaction against a series of recent violent murders of Ameri-
cans overseas. This may be intangible, but is nevertheless very im-
portant in our overall efforts.

S. 1429 and previous laws do not provide solutions in themselves
to such complicated, far-reaching problems, but they should be
viewed as tools or weapons, as part of our overall arsenal to do
away with the terrorist threat, to make clear to the world that acts
of terrorism are neither glamorous acts, nor part of some romantic
fight for freedom, but criminal actions, plain and simple.

Judge Sofaer has expressed very clearly, I think, some of our res-
ervations as to the detail and dealt with the legal issues brilliantly.
So there is no need for me to get into that; it is a subject for which
I am not qualified. But it is essential to emphasize the efforts to
strengthen the international legal framework must continue and
that it is a two-way street. We have to be consistent. We must rec-
ognize that terrorists from other countries who have committed
murders or other criminal acts sometime seek refuge in the United
States. We must be willing to help the governments of these coun-
tries bring such terrorists to justice, treating them as criminals and
not indulging their claims to have been politically inspired or be-
lievers in some romantic cause. This is important.

It is important to recognize, as Senator Denton pointed out, that
there may be other inconsistencies in our approach to terrorism
which cause other governments to be less cooperative with us than
they might be. The question of mercenary training camps is a very
interesting one. I am not at all sure of the legal situation, but I can
tell you that politically abroad, it has hurt us very badly—not just
in India, but in countries like the United Kingdom, where they are
aghast that there is the possibility in the United States for merce-
naries, either American or other, to come, to get training, to pay a
fee, to enroll as if you were going to basketball camp or football
camp, and come out with the sort of training that enables you to
commit terrorist activities,

I am not sure they understand exactly what goes on in the
camps, but the image which has been projected links Sickh terror-
ists whom we know to have been engaged in attempts to assassi-
nate Indian Government officials in this country. Having gone
through a camp like that, the image abroad is that the United
States is very permissive. We are, in a way, seen as encouraging
terrorism, but at the same time, we are telling everyone else to
crack down on it. What goes on in the United States is one thing,
and what, happens abroad is something else. So that is a question
that does have to be dealt with in terms of inconsistencies in our
approach.

Senator Specter [presiding]. How many of these training courses
are there, Ambassador Oakley?

Mr. OAkLEY. It beats me, Senator.

Senator SpecTER. Are they subject to any governmental regula-
tion at the present time?

Mr. OaxiLEY. This is a question that really needs to be addressed
by the Justice Department. From the talks we have had with them,
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it is a very complicated thing. It depends on whether you are using
prohibited types of arms and whether you are using them on an
active basis or whether you are using them only for demonstration.
It is very complicated. There are survival courses. What is merce-
nary trainirg, what is survival training, what is training in the use
of arms which are considered legal. It is very, very complicated,
and I was addressing only the political impact abroad, where we
are perceived as being inconsistent, following up on Judge Sofaer’s
comment that we are seen occasionally as being inconsistent in our
application of the principle of extradition.

Senator SpecTER. Well, I believe that we could regulate and pro-
hibit such institutions. The essential question would be, what is
their purpose. If their purpose is to engage in acts of terrorism, or
to train people to undertake illegal conduct, that would certainly
be within the reach of legislation to make that illegal. We could
stop that.

Mr. OakLEy. I am sure that none of them would describe their
purpose as being that, but——

Senator SPECTER. It does not matter so much what they describe
as to what is the fact. '

Mr. OagLEy, That is right. But in any event, the main thrust of
the remarks that I was making before you came in is that we sup-
port very strongly the principle in your legislation. We may have a
few differences as to detail, some of which Judge Sofaer has ex-
pressed very precisely and very eloquently, but the principle of
treating terrorist acts as criminal acts is one we subscribe to.

Senator SPECTER. Ambassador Oakley, reluctant as I am, I am
going to declare a recess for just a few minutes, and the reason is
that the immigration bill is under consideration in the full Judici-
ary Committee in the executive session—Senator Denton went
back to make a quorum—and I have just checked; they need my
presence there to make a quorum. So Senator Thurmond asked
that we recess it for 15 minutes. Senator Denton and I will return.
This is a very important subject, and I believe that the Senators
ought to be here to hear this testimony.

So we will take a 15-minute recess.

Mr. Oaxiey. I have completed my testimony, Senator Specter,
and it just complements Judge Sofaer’s, so this is a fine time to
have a recess.

Senator SrectER. OK. There are some questions that I know I
want to ask, and I am sure Senator Denton will have some, too,
and I would also like to ask Judge Sofaer some questions.

Can you remain, Judge?

Mzr. SorAER. I have an appointment with another Senats cominit-
tee. I could return after that, but that would be around 11:30, possi-
bly. I have to go to the Foreign Relations Committee at 10:45.

Senator SeecTER. Well, step forward, Judge Sofaer, and let’s talk
for a bit now and see if we can’t cover it,

Mr. Soraer. Yes. I will join Ambassador Oakley at the table
here, and we will just sit here on the firing line, both of us.

Mr. Qagiey. I have got to go to another firing line at 11, There is
a meeting that is being organized with some of the families of the
seven remaining hostages, and a number of Members of Congress,
where I have to represent the State Department.
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Senator SpeEcTER. Would you gentlemen think it useful or
unadvisable to comment on the issue raised by the New York
Times article of last Thursday about a grand jury now being in
process to return indictments as toc the three terrorists who hi-
jacked the TWA plane—I do not want to pursue that matter if you
think it would be harmful to any activity which is under way, but
if it would not be, it is a matter of great public concern, obviously.

Mr. Soragr. Well, I think the Department of Justice should be
consulted on that. Indeed, I would note they were not invited to
testify here, and I assume that you will not go forward with the
legislative process without getting their input on all the relevant
issues. But I would think that that is really a local law enforce-
ment activity. The grand jury process is secret, controlled by rule
6, as you know, of the Federal Rules of Criminal Procedure, and so
I feel it would not be appropriate for us to discuss.

Mr. Oakirey. All we could say, Senator, is that of a general
nature, this is indeed the principle thac¢ you have been espousing
for some time, that terrorist acts should be made criminal acts and
should be treated as such under U.S. law. As Senator Denton point-
ed out, your committee was instrumental in getting several things
through, legislation that had been pending, to give force to the
Montreal and Tokyo Conventions, which enables us to apply more
broadly this principle of making terrorist activities a criminal act.
Your bill would cover the gap which still remains.

Therefore, as a general matter, without commenting upon the
specific article, or whatever the grand jury may or may not be
doing, we think this is a step in the right direction.

Mr. Soraer. We have made a demand for appropriate law en-
forcement actions by the State of Lebanon. That has been put in
place, diplomatically.

Senator SpecTER. What has the response been, Judge?

Mr. Soragr. Well, I have read in the papers, along with you, that
they have issued warrants for the arrest of three identified people.
And we do not have any information that would lead us to believe
that they are ill informed as to the identities of those people.

Senator SpECTER. Assuming that we know they are identified, as-
suming that they are not taken into custody by the Lebanese, that
they ignore our request and they have not taken them into custo-
dy, to the best of our knowledge at the moment, so we do not have
them in our custody, would you think it appropriate to proceed
under the line of the Ker case and bring them back alive?

Mr. Soragr. Well, you missed my testimony. I take issue with
your view that it is no different to arrest somebody in Lebanon
than it is in Philadelphia, I think it is different. And I think that
before we act in any kind of self-help manner, we should be very,
very cautious, and view that as a most extraordinary act.

As T pointed out when you were not here, the nations that fail to
produce people intentionally—and unintentionally—when we make
extradition demands go far beyond the State of Lebanon. They in-
clude States like France, Switzerland, and other allies. And there
are many rules that people rely on to refuse to produce people
through legal channels. And the United States is one of the viola-
tors of this very principle: we, our courts, have invoked rules, polit-
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ical offense exceptions and whatnot, to refuse to send murderers to
the United Kingdom and other States.

So I think you have to realize that it is not an easy thmg to au-
thorize, and certainly not something you would do as a routine
matter.

With Lebanon in particular, consider this fact, Senator, that is
that they just announced—and it may be true—that they have ar-
rested those who bombed the U.S. Embassy, and they are going to
be tried—this is what the public statements indicate—they are
going to be tried by a military court. And one of their government
officials has said that they are going to ask for the death penalty
for those people who bombed the U.S. Embassy. Now, I do not
know whether it is true, but it may be true. And it may be that the
Government of Lebanon is trying, to the extent that it is capable,
to deal with this problem. They have some fine lawyers over there
in the midst of this chaos, and they come back to us with all of the
fine points about why we have to be conscious of our agreements
with them, and how we have to conduct ourselves so that we do not
violate international law and accepted principles and our bilateral
agreements with them. So this is a sensitive area in which, only
after all the legal channels are exhausted, as you yourself pointed
out, and only in the kind of case where the interests of the United
States have been determined through the proper executive process-
es at the highest level to require some kind of self-help measure,
would that be appropriate in my judgment.

Senator SrecTER. Well, Judge Sofaer, I agree with everything you
have said. I think when you say we ought to be cautious, you are
right. When you say it is not routine, I think you are right. When
you say it is the last resort, I think you are right. Wher: you say it
is a matter of great sensitivity, I think you are right. When you say
only after all other channels have been exhausted, I think you are
right. When you say it ought to be decided only at the highest
levels, I think you are right.

But there comes a point where we ought to act, in my judgment,
and I think the arrests ought to be made, and I think you and I are
on the same wavelength. It is a question of our legitimate interest
and the least possible force. And if you pinpoint three individuals,
and you make arrests, albeit forcefully, after you go through your
litany—caution, not routine, last resort, sensitivity, decision at the
highest levels—I just hope we will act in this matter.

Mr. SoraEr. Well, I hope you will help us put together a good
team to do this job in West Beiruf, in the event this ever becomes a
reality. I am jesting in part, but I do think that you have got to
realize that even where we agree finally, that wouldn’t it be great,
and isn’t it just so extreme and so outrageous that we should do
something to get these three—the question then becomes tactical.
What can we do, and how do we do it? Where we can do something,
where we have got the capacity to do something, the intelligence to
do something, well, then, that is something that you and I are
going to be happy was done. But where we do not have the capacity
to act effectively, and we try to do something, it does not look good
for us. It does not help America. So we have to keep that in mind.

Senator SpecTER. I am going to have to leave now, because they

v

do not have a quorum. I would help you put together a team. I
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would have a suggestion for the judge. I might even have a sugges-
tion for the prosecuting attorney.

Let me leave you with one question, and I do have to go back,
because they have eight Senators there. Have we made a request
that those who have been taken into custody for the bombing of
the U.S. Embassy be turned over to the United States for trial in a
U.S. court, because I think we ought to?

Mr. SoragRr. I agree with that. And if we have not, I think we
certainly ought to, if we can identify them. This preceded my
coming on as Legal Adviser, and I will look into it.

Senator SPECTER. I mean the ones who are in custody now, that
they are about to start the trial on.

Mr. Oaxiey. If it is a violation of U.S. law, and presumably, it
is——

Mr. Soragr. I will get to work on it.

Senator SpecTErR. All right. We will pursue that, and we will
recess the hearing for 15 minutes.

[The prepared statement of Mr. Oakley follows:]
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PREPARED STATEMENT OF ROBERT B, OaKLEY

Mr. Chairman, and other Committee members, thank you for
the opportunity to testify here today with Judge Sofaer to
discuss our continued joint efforts to counter international
terrorism.

Senator Specter's bill, S. 1429, the Terrorist
Prosecution Act of 1985, can be an important part of this
effort. We appreciate the opportunities we have had in the
past to discuss the anti-~terrorism initiatives of Senator
Denton and Senator Specter and we look forward to a
continuing good working relationship.

I have a short statement and will not attempt to
duplicate Judge Sofaer's excellent discussion of the details
of 8. 1429, To allow the maximum time for questions, I will
comment briefly on the utility of this legislation in
strengthening our anti-terrorism effort., I would like to
offer three areas, primarily relating to the foreign policy
and diplomatic aspects of our anti-terrorism effort in which
the bill is helpful.

First is the legal principle. The legislation can be a
useful component in our efforts to obtain extradition of
persons we seek to bring to trial or to persuade another
government to prosecute. It emphasizes the view of the
United States that criminal acts by terrorists, particularly
murder and attempted murder are crimes which require
punishment. This is a very important principle. Second, the
legislation is a useful step in developing an international
legal framework against terrorism, It fills a gap, as Judge
Sofaer said, in our current structure of criminal

jurisdiction over acts of terrorism committed against
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americans overseas. We would encourage other states to
enact similar legislation. Third, the legislation is
symbolic. It underscores the magnitude of our reaction
against a series of recent violent murders of Americans
overseas.

S. 1429 and the previous laws, as I'm sure the Committee
recognizes, do not provide solutions in themselves. Rather;
they should be viewed as tools-- part of our equipment to
make clear to the world that acts of terro;ism are neither
glamorous ackts nor part of some romantic fiéht for freedom,
but criminal actions plain and simple. The brutal slayings
of Robert Stethem, the Navy diver last month, and William
Stanford and Charles Hegna, the two A.I.D. auditors last
December, whose only fault was to be in the wrong airplane
at the wrong time, were criminal acts, plain murder.
Likewise, the shootings of six Americans at a restaurant in
El Salvador on June 19 were acts of murder. These should be
crimes in every nation's book. S. 1429 will give us
additional legal means to pursue with other governments in
responding to such acts of violence.

I believe it is essential to emphasize that this effort
to strengthen the international legal framework against
terrorism is a two-way street., We must recognize that
terrorists from other countries who have committed murders
or other criminal acts sometimes seek refuge in the United
States. We must be willing to help the governments of these
countries bring such terrorists to justice, treating them as
criminals and not indulging their claims to have been
politically inspired.

We recently have completed a supplementary extradition
treaty with the United Kingdom. Senate advice aﬁd consent

to ratification of this treaty is essential to strengthen
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our international effort to cooperate in dealing with
terrorism. We cannot focus solely on those aspects of
terrorism which most directly affect U.S, citizens. To do
so makes it more difficult to persuade our friends in Europe
and elsewhere to understand that terrorism is an
international threat and requires international cooperation.
These efforts to build the legal framework are very
important., We welcom& your initiative. If you have any -

questions, we would be glad to respond.

[A short recess was taken.]

Senator SpecTeR. The hearing will now reconvene,

I express my regrets at the recess. We did get the immigration
bill reported out of the Judiciary Committee, in the event anyone
is interested in that accomplishment—and that is some substantial
accomplishment, to get that bill out of committee.

Our next distinguished witness is Dr. Ray 8. Cline, senior associ-
ate for the Center for Strategic and International Studies at
Georgetown University. Dr. Cline is a widely recognized expert in
the study of international terrorism. His background as a former
Deputy Director of the CIA and former State Department official
gives him a unique perspective in addressing the complexities of
international terrorism.

I welcome you to today’s hearing, Dr. Cline. Your complete state-
ment will be placed in the record, and to the extent that you can
summarize your testimony, we would appreciate that, leaving the
maximum amount of time for questions and answers.

STATEMENT OF DR. RAY S. CLINE, SENIOR ADVISER, CENTER
FOR STRATEGIC AND INTERNATIONAL STUDIES, GEORGETOWN
UNIVERSITY, WASHINGTON, DC

Dr. Cune. Thank you very much for the opportunity to appear
here. My purpose is simply to support your Senate bill S. 1429, en-
titled “The Terrorist Prosecution Act of 1985”. Without analyzing
all of the legal terminology of the bill, it clearly is a useful instru-
ment for the definition of the crime of international terrorism and
the extension of jurisdiction, and this has been pointed out.

I also wish to testify in support of the general philosophy and
legal rationale you have presented, calling for enactment of this
bill and introducing a number of related bills and resolutions, par-
ticularly the Senate resolutions—I noted 190 and 191,

Let me say, simply to summarize my views on this issue, that
there are some tasks that need to be done to raise the conscious-
ness of our own people, including our Congress and our news
media, about the gravity of the crime of international terrorism
and about the importance of remedies for it. And I think legisla-
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tion on this subject will demonstrate that the U.S. Congress is
taking a phenomenon seriously which, as many witnesses and the
Senators have already expressed, is probably the gravest kind of
strategic security threat to the United States today.

If I may summarize a couple of thoughts from a report on inter-
national terrorism which was printed by the Senate Judiciary Com-
mittee, Subcommittee on Security and Terrorism, about 6 weeks
ago. It explains why we have to do something and why legislation
of the kind here proposed is useful.

I think what we must bear in mind is that a number of militant,
autocratic regimes, some of them Communist States, some others
like Iran and Libya, are actively exporting terrorists and terror
techniques into other countries whose governments they wish to
injure or overthrow. That being the case, Americans must develop
a philosophy, a strategy, and a legal rationale for self-defense,
which is not easily defined in terms of our customary international
posture, our diplomacy, and even the sometimes vague quality of
international law.

But if we recognize that the main goal of this particular variety
of terrorism, State-sponsored terrorism, is to injure our society and
our institutions, as well as our citizens, then it is the duty of the
U.S. Government to find legislative remedies insofar as they can be
found to protect our citizens and our society.

It is the damage to the stability, the governability, and the secu-
rity of pluralist States with representative governments, and par-
ticularly to the United States and its main allies, that is the prob-
lem today.

Therefore, I welcome attempts to focus attention cn this problem.
What we need is better understanding of the issue. What we need
is a strategy for our Government that imposes costs on the terror-
ists and on their State sponsors. And defining terrorism as an
internaticnal crime and making it part of the jurisdiction of the
U.S. court system will be very helpful.

So, I conclude, Senator, that your bill, S. 1429, is one of the coun-
termeasures that is moving in the right direction and is required to
make clear the character of these criminal acts, and to help us
impose costs on the terrorists and hold them accountable in world
opinion and in courts of law.

Thank you very much.

{The prepared statement of Mr. Cline follows:]
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PREPARED STATEMENT OF Ray.S. CLINE

GENTLEMEN:

My appearance here today is for the purpose of supporting
Senate Bill S1429, entitled the "Terrorist Prosecution Act of
1985." I also wish to testify in support of the general philosophy
and legal rationale presented by the sponsor of 51429, Senator
Arlen Specter, in calling for enactment of this Bill and in
introducing a number of related bills and resolutions, particularly
Senate Resolutions 190 and 19L

The nub of Senator Specter's argument in my view is that every
legal loophole must be closed that would prevent the lawful
prosecution of terrorists committing an international or
transnational crime involving acts: a) to intimidate or coerce a
population, b) to influence the policy of a government by such
intimidation or coercion, and c¢) to affect the conduct of a

government by assassination or kidnapping and hostage-taking.

Acts like the murder of our U.S. Marines in their barracks in
Beirut in 1983, the repeated destruction of U.S. Embassies abroad
with loss of life, and the holding of U.S. citizens as hostages as
occurred in Iran during 1980 and in the recent 1985 TWA aircrait
hijacking are unmistakably crimes by every standard of civilized
conduct. Unless these international terrorisst acts are plainly
recognized as criminal conduct and the perpetrators brought to
justice in some jurisdiction where the law is effectively
administered this increasingly common assault on international
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law and order and on the security of U.S. citizens everywhere

will continue to proliferate and become even more deadly.

Gentlemen, on 13 May 1985, [ had the privilege of presenting my
views on the subject of international tercorism to a Joint
Hearing of the Senate Judiciary and Foreign Relations
Committee. In that hearing I referred to a report prepared by
myself and a colleague at Georgetown University on the kind of
covert criminal warfare against the United States and its friends
abroad that is now taking place as a result of increasingly
common state sponsorship of terrorism. This report, originally
prepared for the United States Army, was reproduged as a
Senate print in June 1985 by the Senate Judiciary Subcommittee
on Security and Terrorism.

With your acquiescence, I will conclude my remarks by quoting

or paraphrasing some brief statements in this document:

The Soviet Union and its client communist states, as well
as a number of other militant autocratic regimes like Iran,
Libya, and Syria, are actively exporting terrorists and
terror techniques into other countries whose governments

they wish to injure or overthrow.

Americans must make the most of the fact that self-
defense is a legitimate posture in the protection of our
society and institutions as well as our citizens.

The main goal of this state-sponsored terrorism now at the
end of the twentieth century is to undermine selectively
the policies, the psycho-~social stability, and political
governability of pluralist states with representative
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governments, particularly the United States and its main

allies.

When terrorism is state-sponsored, it is plainly in some

sense a form of secret or undeclared warfare.

The United Statess needs to work out a strategy that

imposes costs on the terrorist and the state sponsors.

A coherent and firm U.S. policy on responding to state-
sponsored terrorism with effective countermeasures will
retard and deter the international terrocist campaign now

confronting us.

Gentlemen, [ believe Senator Specter's Bill S1429, is one of the
effective countermeasures required to make clear the character
of these international terrorist crimes. It will help us impose
costs on the terrorists and hold them accountable in world
opinion and in courts of law. It is a step toward self-defense of

our people and society.
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Senator SpectER. Thank you, Dr. Cline.

From your testimony, I take it that you agree that it is an appro-
priate exercise of extraterritorial jurisdiction for the Congress to
define U.S. interests to include acts of terrorism against U.S. citi-
zens wherever they are, anyplace in the world.

Dr. CLiNE. Yes, sir. I think that it is very helpful to have a legis-
lative underpinning and framework for acts that the U.S. Govern-
ment may be compelled by circumstances to take, because interna-
tional law, as you know, is not a law that is enforced by a consti-
tuted constitutional authority, as it is withia each nation. In many
ways, international law is the practice of the great States acting in
defense of their own sovereign understanding of their require-
ments.

So I believe that a consensus in our country, a legal and political
consensus is required, and I think our society has been rather slow
to bring it about, and I do agree with the many statements made
congratulating Senator Denton’s committee and you personally, in
trying to enlighten people about the importance of this issue.

Senator SpecTER. Dr. Cline, in terms of the minimal amount of
force being used to obtain the objective, if we are unable to obtain
custody through the offer of rewards and negotiations with Leba-
non and use of extradition procedures, given the situation in Leba-
non, where there is hardly a government in existence, do you
concur that it would be highly desirable to bring the TWA terror-
ists back to the United States for trial?

Dr. Cuivk. Yes, sir. In the conditions that you and the Legal Ad-
viser of the State Department discussed, where you have exhausted
other remedies, and the Government of Lebanon is unable to per-
form its international legal responsibilities, I think we would have
every right in international law to apprehend these international
criminals and bring them to the bar of justice in our own jurisdic-
tion. Naturally, we would do that, as you said, with caution, and
after careful consideration of our political relationships with our
allies and other nations.

But in the last resort, we are dealing with what is essentially un-
declared warfare, and in a war, declared or undeclared, every
nation must protect its own institutions, its own society, and its
own citizens, and it therefore must bring criminals who violate the
security of these institutions and people to justice, and that is what
we are doing. I hope that we can avoid the words “revenge” and
“retaliation” and some of the words which are often used in these
matters. What we are after is justice. What we are after is the exe-
cution of the principles of law, and preserving the fabric of civilized
society of an international kind in the face of a determined assault
by nations that do not respect these principles.

Senator Specter. Well, I think you put it well, as a last resort.
And Judge Sofaer and I went over the list—to use caution, not to
make it as a routine matter, regarding the sensitivity, to be decided
at the highest channels, but if it requires force on our part to take
them into custody, whether or not Lebanon consents, under the
principles of Ker v. Illinois—call it abduction, call it what you
will—do you think that is an appropriate course for us to take?

Dr. Cring. I believe it is the last resort, with those reservations
that you have expressed. It is a legitimate and an appropriate
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course. What is required, as you know, Senator, is for us to have
built the international understanding, as well as our national con-
sensus, on this matter so there will be a unity of action on our
part. We must have the intelligence information that makes us
able to act efficiently to carry out our objectives without more than
the minimal, undesired side effects, and we must move with expedi-
tion and adeguate force to do the job.

In other words, once you decide that a law enforcement act is
what you are involved in, which is the apprehension of criminals,
then you do not let that act be rendered ineffective by the resist-
ance that you may meet.

Now, if you are prepared, and the U.S. Government is prepared,
to take the kind of steps on the basis of adequate intelligence that
will bring to justice the criminals, I think we have every right to
do so, and that we should morally feel we must do so.

Senator SpectER, Well, you say it is legitimate and appropriate,
and you say that what we have to do is to define the norms and get
support in the international community. We have to establish in
the first instance what we think is proper, we have to articulate it,
and we have to seek support. That is the way principles of law are
established. There are first steps in every line of a judicial decision,
or in a principle which breaks new ground, and that is a common
factor in the development of the common law. That has been the
history of the common law, It did not evolve full blown with all the
principles in place. It is a case-by-case analysis, analyzing the fac-
tors, building on analogous situations from the past, and taking it a
step at a time.

Dr. CriNk. I think you are absolutely right, Senator, and to put it
just a slightly different way, in the years I have spent in Govern-
ment—which were a great many, after Pearl Harbor—I observed a
number of international crises involving the use of force or the pos-
sible use of force, and in every case, a responsible formulation of
American commitment to legal procedures and international law
was the indispensable ingredient of a performance of a responsible
great power.

If the United States takes its commitment seriously and carries
out the law, that is the way international law is established. In a
sense, as the historians say—and I am a historian—international
law is the certified conduct of great powers exercising their respon-
sibilities justly.

Senator SpecTER. One other question, Dr. Cline. You heard the
testimony of Judge Sofaer when I asked him about calling on the
Lebanese to return for trial those who are currently in custody for
the bombing of the U. S. Embassy.

Would you consider that an appropriate course on our part, to
try to bring them here to trial?

Dr. CLINE. Sir, I think it is an appropriate course. I think I would
consider first whether the jurisdiction of Lebanon and the coher-
ence of that Government would permit a trial in the jurisdiction of
Lebanon. I think the principle we should follow is that which I be-
lieve is in the Hijacking Convention anyway, that it is an obliga-
tion for the criminals to be brought to justice, that it is appropriate
for the nation that ends up with them in their hands, perhaps
through no wish of their own, to either try them in their own
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system of justice, or extradite them to the place where the citizens
whose rights have been violated reside.

I do not think, if we asked the Lebanese Government to take ap-
propriate legal action against the criminals, we probably should
insist that they be extradited to this country; but if we came to the
conclusion that it was impossible because of the near civil anarchy
which does exist in Lebanon, for justice to be carried out there,
then we would certainly want to extradite them. That is the second
procedure, in my judgment.

Senator SpecTER. Well, we face an evolving picture here. The cus-
tomary principle is that a defendant is tried in the locale where
the offense was committed. And our standard principles, if a crime
is committed in Virginia, the defendant may not be tried in Mary-
land. It attaches to the locale where the offense was committed.
l}ziracy is an exception. You can try a pirate wherever you can find

im.

Now, in the circumstance of the bombing of the U.S. Embassy, it
seems to me that the United States of America has the primary
concern. We have, in the language of the lawyers—we lawyers—
more contact points. If you analogize it to a custody case, or a do-
mestic relations case, or to many cases where two jurisdictions
touch the matter, and there is a decision as to which jurisdiction
has a primary call to try the case, it is a question of contact points,
It is true that the U.S. Embassy was located in Lebanon. But it is
also true that the U.S. Embassy is U.S. property, and that U.S. citi-
zens were the victims of the attack, and that the United States of
America is the aggrieved party. And my own view as an evolving
matter is that we ought to have primacy in the matter, and we
ought to assert it.

I think it would be a great day for international justice if those
terrorists were brought to the United States, to Washington, DC,
and were tried in a U.S. court, and were convicted here, and were
imprisoned here, because we have the primary concern. And this is
a matter where I think we are going to have to blaze a new trail in

"accordance with fighting fire with toughness. We are not fighting
fire with fire; we are fighting fire with justice here, on established
principles.

But I think these are ideas which have to be articulated, consid-
ered, digested, and then have a chance of becoming a part of the
fabric of our law.

But there are good reasons to have the trial here, to deviate from
the norm of trying it where the offense was committed, because we
have so much more at stake than does Lebanon. And then there is
the issue as to whether there is a Lebanon today, which can try
anyone,

Dr. Cuink. Right.

Senator SpecTer. Well, Dr. Cline, it is very, very helpful to have
you here. Just one final question. Did you have a chance to consid-
er Senate bill 1508, which provides for the death penalty for people
killed, murdered in the course of terrorist acts?

Dr. CLiNg. I had a chance to look at it, Senator, after I had pre-
pared my testimony, only. I endorse that bill. I think it is, again, a
testimony to the seriousness of the crimes we are dealing with, and
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in my view, it would add an additional cost-imposing or deterrent
element to opposition to these events.

What we must do is make them inattractive for people to carry
out, and I believe the death penalty would help in that direction.

Senator SpecTER. Dr. Cline, thank you very, very much for your
helpful testimony. It is great to have you available to give us your
judgments and your guidance.

Thank you.

Dr. Cuine. Thank you, and congratulations, Senator. I believe
you are doing a great deal to make people deal with this scourge of
the eighties which we have only begun to wrestle with as a true
political, strategic, and legal problem.

Senator SpecTER. Thank you, Dr. Cline.

I wouid like now to call three friends of mine, Pennsylvanians
who were victims of the TWA hijacking. Mr. Leo Byron, Mrs. Caro-
lyn Byron, and Ms. Pamela Byron, if you would step forward.

I read about the Byrons and their tragedy on the TWA flight,
and at my first opportunity, visited them in their lovely home on
the outskirts of Harrisburg, PA, and heard their story in their
living room. I thought it would be very helpful for America to hear
their story and for the Senate to hear their story, and the invita-
tion was extended to them to join us today, and we very much ap-
preciate your being with us. Thank you very much for coming.

Mr. Byron, as the individual who was held in custody the long-
est, let me begin with you. If you would identify yourself for the
record, and tell us your profession and employment, let us begin
there.

STATEMENT OF LEO, CAROLYN, AND PAMELA BYRON, OF
HARRISBURG, PA, FORMER HOSTAGES OF TWA FLIGHT 847

Mr. ByroN. My name is Leo Byron. I work for the Common-
wealth of Pennsylvania as an executive assistant.

Senator SpECTER. Mr. Byron, in your own way, tell us what hap-
pened to you.

Mr. Byron. Well, 6% weeks ago, we were seated on TWA flight
847, expecting to fly to Rome, but instead, we were flown into the
middle of an international ordeal, which I am sure you all know
about and have read about.

During that time, we were humiliated, robbed, scared. We suf-
fered physical and mental and emotional abuse, from which we
still are not fully recovered.

Senator SpecTER. Mr. Byron, if you would be willing to tell us
about the abuse that you sustained, that goes right to the heart of
what it means to be a victim of terrorism. Tell us about the physi-
cal abuse; start there.

Mr. Byron. Well, I was struck several times about the head, and
Pam was kicked. That is the physical abuse.

The mental abuse, of course, is just being part of the whole horri-
ble situation; also, being witness to the savage beatings and, final-
ly, the murder of the young man. It was all part of the——

Senator SpecTER. The Navy diver, Mr. Stethem.

Myr. ByroN. Mr. Stethem, yes.
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" Senator SpecTER. Tell us what you personally observed as to the
attacks on Mr. Stethem.

Mr. Byron. Well, of course, while he was being attacked, we had
our heads down, so we did not see the beating. However, there was
one point during the flight where they brought him back into our
section of the plane, and I was changing my position, and I hap-
pened to look up, so I did see him. He seemed almost semicons-
1c)ilous—blood on his face and raw around his neck—covered with

ood.

Senator SpecteR. He was alive at that time?

Mr. ByroN. Yes.

That is the last time I saw him. Later, they brought him up front
again, and after the plane landed, we all heard the shot when he
was killed, and we all knew what it was.

Senator SpecTER. Mr. Byron, do you think that the United States
has responded with sufficient resolve in dealing with the kind of
tgrorist attack that you and your wife and daughter were victims
of?

Mr. Byron. I think they have probably done all they can under
existing law. I do not favor what people call revenge or retaliation;
that we should send in a commando squad or something to bring
the people out or to destroy a camp that they have. There still are
Americans there, seven still being held hostage, and I do not know
what would happen if we used military force at this time. So, I
think we have probably done all we can within existing law. How-
ever, I would favor any new laws or enforcement of existing laws to
set up a legal climate to deter this in the future.

Senator SpECTER. I already know the answer to this, because you
and I discussed it in your living room, but would you favor return-
ing tg})e terrorists to the United States of America for trial in a U.S.
court?

Mr. ByroN. Absolutely.

) S;enator SpecTeR. Would you like to be a witness in that proceed-
ing?

Mr. Byron. You bet.

Senator SpecTER. While the death penalty cannot be imposed be-
cause it is not on the books at the present time, do you think that
the death penalty is appropriate for terrorists who murder a man
like the Navy diver, Stethem?

Mr. ByroN. Very appropriate.

Senator Specter. How do you feel about traveling abroad on an-
other American flight to return to Athens or to the Mideast on an-
other vacation such as the one you were on when this occurred?

Mr. Byron. Well, I do not think we are deterred from travel. We
enjoy traveling. I think if you change your opinions just because of
this, then, in effect, the hijackers have won a small victory over us.
However, I would feel safer on my next trip if some of the security
measures at the airport were improved, if they had sky marshals
on the plane, things like that, that are not within the scope of this
legislation here today. Things like that would make me feel safer.

Senator Specter. Well, you and I did discuss your ideas about se-
curity, and I think it would be useful, although it is not encom-
passed within this specific legislation, to get your feeling on it. As
you discussed it with me, you had a lot of time to talk about a lot
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of things between you and your fellow hostages, and you took this
question up in some detail and with considerable intensity, consid-
ering the fact that you were the victims of a hijacking.

What suggestions do you have in the line of trying to prevent a
recurrence of this kind of atrocious conduct?

Mr. Byron. Well, I think, of course, they could do physical in-
spections of the hand luggage instead of the x ray. They could also
do a pat-down inspection of the passengers. They could force you to
stand with your luggage on the tarmac so there would be no un-
claimed luggage onboard the plane; so that somebody could not
smuggle a bomb on, let us say, and not be part of the passenger
list.

I think sky marshals may have played a very important role in
the hijacking we were on if they had had them on the plane, so I
would encourage that, although some people do not like the idea of
having armed men onboard flights.

Senator SpEcTER. You think the sky marshals would have been
helpful, perhaps to deter the hijackers?

Mr. Byron. I think that the behavior of the hijackers was so sus-
picious on our flight that if sky marshals had been there, had been
trained to spot these people, they would have been standing right
next to them in the aisle, and if they had made their move, they
would not have had a chance to stand up.

Senator SpEcTER. Mrs. Byron, you had some interesting things to
say about that specific subject, about your suspicions about the hi-
jackers. We thank you for coming, Mrs. Carolyn Byron, and let us
begin your testimony on that subject.

As you told it to me in your livingroom, what did you see when
you were in the Athens Airport that aroused your suspicion about
these specific individuals who turned out to be the hijackers?

Mrs. ByroN. We described in detail our suspicions and observa-
tions in our statement, which we have submitted. But I will briefly
say that I observed both of the young men who were later to
become known as our original hijackers, the one failed the detec-
tion device test twice——

Senator SPECTER. In the Athens Airport?

Mrs. BYroN [continuing]. In the Athens Airport at the second se-
curity check, prior to our boarding the aircraft. I noticed that the
one hijacker who had cleared security was extremely nervous. The
one who was having a problem clearing security was almost arro-
gant, very calm, cold, calculating. This to me aroused suspicion, be-
cause it was the opposite situation from what you would suspect.
With people watching you, you would think you would be nervous,
but he was not.

There were no steps taken other than what had been done for
routine passengers who had not failed the detection device. In
other words, his hand luggage was not examined, he was not patted
down. The attendant who was observing him passing through did
not even move closer to him. This all seemed very unusual to me. I
was suspicious, and I was merely a traveler.

Senator SpecteER. Do you know whether the hijackers’ luggage
went through any detection devices at the Athens Airport?
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Mrs. Byron. All hand luggage passed through the detection de-
vices, the x-ray machines. The beep occurred and I was alerted to
this person being suspicious.

Senator SpecTER. When he went through, there was a beep?

Mrs. ByroN. When he walked through, yes, twice.

Senator SpecTER. Did anything occur when his luggage went
through?

Mrs. Byron. Not that I observed.

Senator SpeECcTER. And when the beep occurred, what did the at-
tendant at the airport do, if anything?

Mrs. Byron. He motioned for him to empty his pockets, which he
did, twice.

Senator SpecTER. Did he pat the man down?

Mrs. Byron. No.

Senator SpEcTER. He made no other effort to determine if there
were a weapon on the man?

Mrs. ByroN. No. He called for no assistance.

Senator SpECcTER. And he called for no assistance. And when you
watched it contemporaneously with the event, you were suspicious?

Mrs. Byron. Yes, I was. I made the remark to my Lusband as we
were boarding the bus to go to the aircraft that I felt very uneasy
with these two men aboard cur flight.

Senator Specter. Kind of an eery feeling?

Mrs. Byron. Yes, déja vu.

Senator SpecTER. Mrs. Byron, what do yon think ought to be
done by our Government to deal with this >roblem of international
terrorism?

Mrs. Byron. I agree with what my husband has said. I think
these men should be apprehended, should be tried, convicted, sen-
tenced. I think this would be a great deterrent to future hijackings.
I think it would give us comfort as American citizens.

My husband and I discussed this earlier. We felt we were singled
out for no other reason than that we were American citizens. It
played a large part in our abduction.

Senator Specter. Would you be prepared to come to court and
testify?

Mrs. BYron. Yes.

Senator Specter. Thank you very much.

Miss Pamela Byron, tell us about your experiences. Your father
has already described some of the physical abuse. Would you please
amplify just what happened to you on this hijacking?

Miss Byron. Well, as my father mentioned, I was kicked in the
shoulder. When this occurred, they were moving the men from the
aisle to the window, I suppose so that the men could not cbstruct
them on the aisle in any way, and they moved me to the aisle seat.
As T was fastening my seatbelt, obviously, I must not have been
doing it to his satisfaction, and he gave me a kick so I would get
down in the “847” position. That is all that occurred.

Senator SpecTER. When you say the ‘847" position——

Miss Byron. I mean the head between the knees.

Senator SpecTER. And you were actually kicked?

Miss Byron. Yes, on my right shoulder, the shoulder that was in
the aisle.

Senator Specter. How did you feel about this hijacking, Pamela?
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Miss Byron. Well, in the beginning, I really did not under-
stand—well, I understood what was happening, but it did not sink
in, the full impact of what was going on, and that we were in the
middle of an international ordeal between governments. It was
very frightening when I realized this. Of course, we were all scared,
which was the foremost emotion that we had throughout this
entire incident.

Senator SeectEr. What would you like to see done by the Gov-
ernment of the United States in dealing with this problem?

Miss Byron. I would really like to see them be brought to justice,
preferably in the United States, have them tried in a court of law,
and sentenced appropriately.

Senator Specrer. Thank you very much, Pamela.

Mr. Byron, Mrs. Byron, and Miss Byron, do you have anything
you would like to add?

Mr. Byron. Just that anything that comes out of this hearing
and out of this legislation that would prevent families such as ours
from suffering this same abuse, we are very, very hopeful that
something like that does happen. It would be worthwhile—sort of—
to have gone through the experience.

Senator SrecTER. Mrs. Byron, do you have anything you would
care to add?

Mrs. ByronN. No.

Senator SpeECcTER. Pamela?

Miss Byron. I would like to add to my father’s statement. I do
feel it is unfair that we were put through this sort of a thing. I feel
if they were brought to justice, or anything did come out of this
legislation, it would be a great accomplishment, because it is unfair
what they put us through. We did not ask for it. We were just
there. We were travelers. We were American citizens who hap-
pened to be in the wrong place at the wrong time, and were put
thrfoggh this thing, against our will. I feel that is very unjust and
unfair.

Senator SpecTER. Well, I can assure you that it will be pursued
by this subcommittee and by the full Judiciary Committee and, I
believe, by the Senate and by the Congress. There are many of us
who have been working on this for a long while. And the hijacking
of a TWA plane is only one of a recent series of events. Following
the murder of the British policewoman by the Libyan diplomat,
Senator Denton and I introduced legislation to revise the Vienna
Convention, and then, legislation to limit diplomatic immunity so
that if a diplomat uses a firearm in the United States, immunity
would not protect him from prosecution. We also sought to cut off
trade with Libya and finally got a bill through the Senate, and it
has been put through the House, and it is in Conference Commit-
tee, which would authorize the cutoff of trade with Libya as a step
forward in that direction.

When the Embassy was blown up in Beirut in 1988, that led to
legislation which a number of us introduced, which would make
terrorism an international crime, to convene an international con-
vention, to define terrorism as an international crime like piracy,
;mtg gllso to provide for jurisdiction in a U.S. court to bring people

o trial.



98

And last year, we did have legislation passed on hijacking of air-
liners which would provide the legal basis now to bring those hi-
jackers back to the United States for trial, conviction, and punish-
ment.

This legislation would broaden that to not only cover hijacking
but any acts of terrorism against American nationals anywhere in
the world, and the bill to have the death penalty would be so that
if there is a murder like the one of the Navy diver, Stethem, that
the death penalty could be imposed.

And there are many of us who share your feelings about just
being fed up with what is going on. Terrorism is a form of interna-
tional war, but the only people at war are the ferrorists, and we
have to respond. And I believe that you will see action coming out
of the U.S. Congress for more legislation, and I am hopeful that
you will see action coming from the executive branch.

I am going to pursue the matter that 1 discussed with Judge
Sofaer today by writing to the Secretary of State and asking that
the United States demand and request the return to the United
States for trial of those who are in custody in Lebanon today, so
that we can bring those people who attacked the U.S. Embassy and
murdered American citizens, bring them back to this country for
trial.

That is what we want to do, and to expand and to pursue the
prosecution of these three terrorists, pressing to offer rewards for
their apprehension, and bring them back to the U.S. court right
here in Washington, DC, to get indictments, establish probable
cause, and pursue a prosecution in accordance with our principles.
If it requires being tough in apprehending them, we are prepared
to do that, and I think that is something which ought to be done,
as Judge Sofaer described and I agree, as a last resort and very
carefully done; but it ought to be done.

And your testimony is very helpful here in establishing the pa-
rameters of what we would like to accomplish. S¢ we thank you
very much for coming. It is great of you to spend this time with us.

Mr. Byron. Thank you, Senator.

[The following statement was submitted for the record:]
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PREPARED STATEMENT OF LEo, CAROLYN, AND PAMELA Byron

Thank you for inviting us %o testify today at this Subcommittee
hearing on S. 1373 and S. 1429. We welcome the opportunity to contribute

in any way we can to your efforts to develop legislation safeguarding the

American traveling public from terroristic acts such as we recently experienced

as passengers on THA Flight 847.

The events surrounding the hijacking and the subsequent ordeal
of those of us held hostage in Beirut have been widely reported and are
well known. I was held captive for the full 17 days and my wife and
daughter were captives for approximately a day and a half, being released
in Algiers on June 15, If you have any specific questions regarding these
events, we will be glad to answer them. Otherwise, we will confine our
statement to those areas of our experiénce which we believe are most
directly related to the concerns of this hearing - mainly, legislative
and/or diplomatic initiatives which may prevent future acts of terrorism
against American travelers.

To this end, we consider three areas to be critical - those
actions or procedures which may have prevented the hijackers and their
weapons from boarding Flight 847, those actions or procedures which may
have interrupted the hijacking in its earliest stages, and, finally, our
view of how future terrorists may be deterred from considering events such
as the TWA hijacking as viable means for achieving their stated political
objectives. Although some of our comments and suggestions may not be
within the scope and jurisdiction of this hearing, we hope that some
benefits can be realized simply from their being publicly stated.

The first two areas of our concern - i.e. actions or procedures
which may have prevented the hijackers and their weapons from getting aboard
the plane and actions or procedures which may have thwarted the hijacking
attempt during its first moments, are best discussed in the context of
narrating our experiences as we recall them.

Our first encounter with security procedures prior to boarding
TWA f1ight 847 on Friday, June 14, 1985, was on‘the waiting room level of

the international terminal at Athens Airport. After clearing passport

control the first security check by Athens officials could best be described

as routine. One man observed the x-ray of hand luggage while seated near
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the equipment; a second man watched as hand luggage was placed on the conveyor
belt and the passengers passed through the detection device. This procedure
occurred in a calm and unhurried manner; although it should be noted that

the three of us were alone at the time we passed through and did not have any
knowledge of how this procedure was handled when there was more traffic at

the security check. However, there was no particular attention paid to any
of us by the men manning the security station and certainly there was no

pat down inspection or manual inspection of hand Juggage.

At the second security check, operated at the TWA boarding gate,
there were many passengers awaiting the announcement for permission to board.
We decided to join this line near the end to avoid the congestion which had
developed near the entrance to the security check.

Again, one attendant observed the x-ray machine while another, this
time from some distance away, monitored the passengers as they passed through
the detection machine. As we waited on 1ine, we noticed one young American
passenger being taken aside for a closer investigation. Apparently the x-ray
machine had indicated the presence of knives in his hand luggage; however,
these knives turned out to be decorative souvenir daggers or letter openers
and he was subsequently cleared through security.

After we passed through the security check, we had to stand
in a crowded waiting area rather than being allowed to move outsié;‘;Here

there was more room. This caused a great deal of congestion and confusion
around the security area and certainly must have been distracting to

the men responsible for the security screening of passengers. It was at

this time we first became alerted to the presence of the two men who later
became well known to us as the original hijackers of TWA flight 847. Hearing
a beep from t*.: detection machine, my wife turned her attention immediately

to these two men and observed that one of them had passed through security

and was standing beside the conveyor belt. He appeared very nervous and
impatient as he waited for his companion to go through the security device.
The second man was removing items from his pocket as directed by the attendant.
He wore a sport shirt and carried a jacket over his arm. He repeated the
security procedure again, and again activated the alari, This time he removed
keys or coins from his pants pocket and took a pack of cigarettes from his
shirt pocket, tapping the pack on the counter as if to indicate that there
was nothing in it. Once again he went through the security check and this

time cleared it with a green 1ight. He gathered his items and stood behind
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us with his companion, waiting for us to proceed outside where we were to
board the bus for the plane. During this time the second hijacker was very
calm, almost arrogant in his demeanor, despite the attention he had received
by activating the alarm.
Based on these experiences and the above series of incidents, a
number of security-related questions have occurred to us:
If the suspicions of untrained, holiday-preoccupied passengers can
be aroused by these events, would the officials responsible for their screening
be similarly suspicious if they had been properly trained and better disciplined?

Why was the man who had successfully passed the security check so

agitated by the fact that his companion was being detained?

Should this behavior have aroused the suspicions of the security
personnel?

Should the presence of two suspicious looking middle-eastern men
in the midst of a group of predominantly American tourists have alerted security
officials to take special precautionary measures?

Would security officials trained in using psychological profiles
of terrorists have taken additional security measures, such as pat down
inspections of passengers or physical inspection of hand Tuggage?

Should the fact that the passenger 1ist included the names of two
men 1isting Bejrut addresses alerted authorities to identify and take a
greater interest in these passengers?

Does a& security officer casually cobserving passengers from a
distance of over five feet demonstrate proper concern for passenger safety,
particularly at an airport already known for lax security measures?

The obvious answers to these questions indicate our thoughts about
what could have and should have been done to improve the security of TWA
Flight 847. Additional suggestjons, not based on our personal experiences,
would include the use of guards and security patrols for any aircraft parked
during an extended layover, such as the 727 used for Flight 847, while awaiting
a continuing flight; comprehensive security checks for all airport or airline
employees - i.e. cleaning personnel, truck drivers, baggage handlers - who
might be in a position to assist potential hijackers or terrorists; swift
action by governments and airlines against airports which do not demonstrate
the ability to maintain the highest standards of security; and, finally, a
public education program to inform travelers of how a proper security system

should operate and how to adyyég_ﬁhgrappgopr1ate authorities when less than
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adequate security seems to be used at a particular ajrport or by a certain
airline.
Our next area of concern is what might have been done an the plane
to stop the hijackers before they could gain control. Although our personal
experience is more limited in this area, we do bave.some abservations.
First, when the hijackers were established on the f1ight deck and in control
of the aircraft, there was absolutely nothing to dc, in our opinion, except
what was done by the TWA crew - i.e. remain calm, keep the passengers calm and
cooperate with the hijackers. Since our hijackers were in control of TWA Flight
847 within minutes after makinr their first move, it is obvious that any attempt
to stop this hijacking would have to have been made within seconds of its start.
In our opinion, the only type of personnel who could act in this manner would
be trained, armed sky marshals. We firmly believe that, if sky marshals had
been on Flight 847 and near the hijackers as they ran down the aisle, this
incident could have been brought to a safe and speedy conciusion.
To further support this belief, an incident told to me by another
passenger is pertinent. After the hijackers were seated and before the plane
took off, one of the hijackers was involved in a suspicious incident which took
place in the rear lavatory. This incident was observed by a number of passengers
and was unusual enough to prompt one of the passengers, who later related this
incident to me, to investigate the lavatory and, as a result of this investigation,
actually find some physical evidence that was turned over to the crew. Unfortunately,
this evidence was not made known to the crew until after the hijacking had occurred.
However, sky marshals, trained in recognizing potential danger and looking for
passengers meeting the psychological profiles of terrorists, would probably
have noticed this incident and stationed themselves where they could have
intercepted the hijackers when they made their first move. If this had been
the casé\_gng_hijacking might never have been successful. -
Finally, we would Tike to address the jssue of discouraging
future terrorists from using attacks against United States' citizens abroad
as a means for advancing their political, religious or jdeological causes.
First, let me state that we do not favor a policy of retribution or
retaliation. To resort to those methods, no matter how emotionally satisfying
they might be, is to Tower ourselves to the same level of revenge-oriented
tribal mentality that, in our opinion, motivated the hijackers of TWA Flight
847. In addition, such actions might imperil the lives of those American hostages

st{1l being held in countries which aid or shield terrorists.
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This is not to say that we do not want the hijackers of Flight 847
and their companions punished. They were, as President Reagan so succinctly
put it "thugs, thieves and murderers". The hijacking of the plane, the terrorizing
of the passengers, the cowardly beating and capricious murder of the young
navy diver and the detention of innocent United States citizens in Beirut are
crimes that require the full measure of punishment possible under existing laws.
If current Taws do not cover those crimes or omit certain classes of terroristic
acts and terrorism victims, then those laws should be amended or new laws passed.
These laws also should contain provisions for the extradition of terrorists to
the United States, or to a neutral country where a stable system of justice is
assured. In our opinion, a trial of our hijackers and captors in a country such
as Lebanon, which is on the verge of anarchy, would be meaningless.

Finally, all possible legal and diplomatic measures should be explored
to develop an international legal climate wherein terroristic acts are dealt with
Justiy, comprehensively, impartialiy and swiftly. None of us realizes more than
we do that this is a diverse and imperfect world. - However, -a message must be sent
to all terrorists that the United States will not tolerate the terrorization and
victimization of jts citizens when traveling or 1iving abroad.

Thank you again for the opportunity to testify before this Subcommittee.
We will be pleased to answer any questions you might have, either now or at some

future date.

Senator SrecTeEr. We are adjourned.
[Whereupon, at 12:05 p.m., the subcommittee was adjourned.]
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