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Introduction
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The Prosecution of Felony Arrests,
1981, is the fourth report in a sta~
tistical series describing the prose-
cution of adult felony arrests in
urban prosecutors' offices. The first
report in the series looked at prose-
cution in 13 jurisdietions in 1977,
This report includes 37 jurisdictions
and focuses primarily on cases pro-
cessed in 1981, For jurisdictions for
which 1981 data were unavailable,
data from other years, inost often
1982, were substituted.

The series provides statistics on
what happens to criminal cases
between arrest and inearceration and
explains the role of the prosecutor in
the felony disposition process.

150e table 7 for a lst of data years and data
sources for cach jurisdietion, The provious
editions of the serles aret Kathleen Brosl, A
Cross=City Comparison of Pelony Case
Processing (Washington, D.Cus , 1979);
Barbara Boland et al,, The Prosecution of
Felony Arrests, 1979 (Washington, D,C.
USGPO, 1983), and Barbara Boland and
Elizabeth Brady, The Prosecution of Felony
Arrests, 1980 (Washington, D,Cit USGPO,
IEHJL

The Prosccution of Felony Arrests
series was initiated by the Bureau of
Justice Statisties in the mid-1970's
to fill the gap in eriminal justice
information on how prosecutors and
courts handle serious erimes. The
FBI's Uniform Crime Reports record
the number of serious erimes report~
ed to the police and the number of
serious erimes for which an arrest is
made. The National Prisoner Statis~
ties series provides data on defend-
ants sentenced to prison, Until
recently, however, no natlonal sta-
tistical series has addressed the
question of what happens between
arrest and sentencing.

In the chapters that follow, statisties
are presented on—

¢ rejections by the prosecutor,

o dismissals in court,

e convictions by guilty plea or trial,
e acquittals at trial,

o sentences to incarceration, and

e clapsed time from arrest to
disposition,

Appendix A provides case-processing
statisties by erime type. Appendix B
provides descriptions of the felony
disposition process in each of the 37
participating jurisdictions.

Prosecution of Feleny Arrasts 1981 1




Chapter |

Overview

i ———

In 1981 the I'BI reported that the
police arrested close to 1,6 million
adults for serious erimes.” Ac-
cording to National Prisoner Statis~
ties on new imprisonments, in 1981
judges sentenced 160,272 .‘idults to
State and Federal prisons.® Very
few serious arrests-~it appears 10
out of cvery 100—result in a
defendant's being sent to prison.

What happens to the other 90 de-
fendants after arrest, or more
precisely to all adults arrested for
felony crimes, is the subject of the
Prosecution of Felony Arrest series.

What happens to felony arrests?

The data collected for this report
indicate that for every 100 adults
arrested for a felony erime, 52 will
not be convieted (figure 1), Of those
not convicted~-

» 6 will be referred to diversion
programs or to other courts for
prosecution,

o 23 will have their cases rejected
for prosecution at sereening, before
court charges are filed,

+ 22 will have their cases dismissed
In court, and

o 1 will be acquitted at trial,

Of cvery 100 adults arrested for a
felony 48 will be convieted of either
a felony or a misdemeanor. Of those
48—

¢ 45 will plead guilty, and

» J will be found guilty at trial,

Of the 48 defendants who are con-
victed 24 will receive o sentence of
incarceration-~

« 13 will be sentenced for a period of
1 year or less, and

o 11 will be sentenced for a term of
more than 1 year,

J‘(?rimc in the United States 1981, Federal
Burcau ol Investigation, U.4, Departiment of
Justiev (Washington, D.C.: USGPO, 1981),

2_[_’£lsoners In $tate and Federal Institutions

on December 81, 181, Natlonal Prisoner Sta=
tistles serles, Burcau of Justico Statigties,
U.8. Department of Justive {Washington, D.Ca
USGPO, 1081),
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Typical outcome of 100 felony arresty
brought by tho police for prosccution

6 diverted 1 aequitted 13 sentenced to
or - [ieareeration of
100 referred 4 3 found 1 year or less
arroests =tplaly chesmamcatm 1ty
brought 49 11 senteneed to
by the c=ee e copeam capried - =48 convicted-f=» Incarceration of
police for forward more than | yeay
prosecu= 45
tion 23 22 nnpudisposed 24 sentenecd
rejected  dismissed B by guilty =10 probation or
at in plea other conditionn
gerecning  court
et 2ad
Figure 1

Typleal oulcglhb of 100 felony arrests
that result in Indictment

4 aequitted 21 senteneed to
2 diverted —=nearceration of
or 13 9 found L year or loss
100 referred tefalg == = A pulity
arrests l 81 28 soptoneed to
that s o s crpled - 77 convieted § -=incarceration of
are 1 forward more than 1 year |
indicted 17 (8 disposed :
dismissed ez by pUllty oo 28 senteneed to
in court plea -+ prohation or
othep conditions
Vigure 2

Typically, the majority of {clony
arrests are disposed before they
reach the felony court

In some jurisdictions as many as
three—quarters of all felony arrests
are disposed prior to indictment op
bindover to the felony court. These
preindictment or presbindover dis-
positions include rejections at
sereening, before any court charges
have been filed, and dispositions in
the lower (or misdemeanor) court
cither by a dismissal or a misde~
meanor conviction,

Of the arrests that are carried for-
ward to the felony court relatively
few end in a dismissal; most end in a
guilty plea or trial. Moreover, the
majority of defendants convieted in
the felony court are sentenced to
incarceration.

For every 100 felony arrests disposed
in the felony court, 17 are dismissed,
2 are diverted or referred, 68 result
in a guilty plea, and 13 go to trial
(figure 2). Nine of the 13 trials end
in conviction, Of the 77 convietions
close to two-thirds end in a sentence
of incarceration--

» 21 result in a sentence of 1 year or
less, and

¢ 28 in o sentence of more than 1
year,

These findings are based on data
provided by 37 urban prosccutors

The 37 prosccutors' offices ineluded
in this report are not representative
of all prosceutors' offices; they
represent urban areas, where most
erimes are committed. In most of
the participating jurisdictions one or
two cities account for the majority
of cases presented for prosecution
although the legal jurisdietion
typically covers an entire county
(table 1).

In the 37 jurisdictions felony
arrest outcomes are reported
for three measures:

All felony arrests, which includes
arrests declined for prosecution as
well as arrests filed with the court
and disposed in either the felony
court or the lower (misdemeanor)
court.




Table L. Participating jurlsdietions

hais s o s

1680
population
Major city Legal of legal
in jurlsdietion jurisdiotion Jurisdietion
Large cities
Log Angeles, California Los Angeles County 7,477,857
Chlcago, tilinols Cook County §,263,100
Detroit, Michigan Wayne Ceunty 2,337,240
San Diego, California San Dicgo County 1,861,846
I'hiladelphia, Petnsylvaria Philadelphia County 1,688,210

Miami, Florida

Dallas, Texug
Manhattan, New York
Secattle, Washington
Buffalo, New York
Rhode Island (Providence)
Minneapolis, Minnesota
Indianapolis, Indiana
Louisville, Kentucky
Boston, Massachusetts
Washington, D,
Kansas Qity, Missourl
Salt Lake ity, Utah
Portland, Oregon

New Orleans, Louigiana
Denver, Colorado

St Louls, Missouri

Suburban arcas
Dedhain, Massachusetts (Boston)
Montiromery County, Maryland

{Washington, .C)

tolden, Colorado (Denver)
("obb County, Georgla (Atlanta)
tieneva, [linois (Chicago)
Brighton, Colorado (Denver)

Medium-sized cities
Colorado Springs, Colorado
Des Moines, lowa
Langlng, Michigan
Davenport, lowa
Pueblo, Colorado

Small citics
Kalamazoo, Michigan
‘Tallahassee, Florida®
Fort Colling, Colorado
Greeley, Colorado

11th Judieial Circult
Dallas County

1,625,979

1,566,549

New Yorx County 1,427,533
King County 1,269,749
Brie County 1,015,472
Rhode Island 047,154
Hennepin County 941,411
Marion County 765,233
Jefferson County 684,793
Suffollk County 650,142
Washington, D,C. 637,651
Jackson County 629,180
Salt Lake County 619,066
Multnomah County 562,640
Orleans Parish 557,482
2nd Judiclal Distriet 491,396
Sty Louis City 453,085
Norfolk County 506,587
Montgomery County 579,053
1st Judieial Distriet 374,182
Cobb County 297,604
Kane County 278,405
17th Judielal Disteict 245,944
4th Judieial Distriet 317,458
Pelk County 303,170
Ingham County 272,437
Scott County 160,022
10th Judieial District 125,972
Kalamazoo County 212,378
2nd Judielal Cireuit 223,731
8th Judiclal Distriet 151,047
19th Judielal Distriet 123,438

* Data available from Leon County only.

Almanae and Book of Facts 1983 (New York:

Sources Population figures are from The World

Newspaper Enterprise Association, 1983).

The sample of urban prosecutors

The 37-jurisdiction sample in~
cludes urban arcas from cach of
the four urban population groups
that account for the vast majority
of all reported erimes. Rural
jurlsdictions, which account for a
small fraction of total crime, are
not represented.

According to erime data collected
by the FBI 85% of all erime oceurs
in four types of urban avcas:

e large citles, population of
250,000 or more;

o medium-sized cities, population
of 100,000 to 250,000;

o small cities, population of 50,000
to 100,000; and

o suburban areas outside the core
cities of metropolitan areas.

Further, 74% of all urban crime
oceurs in major cities and subur-
ban arcas and 26% in medium-
sized and small cities.,** Twenty-
eight, or 76%, of the 37 juris-
dictions represent either major
cities or suburban areas; 9, or 24%
of the jurisdictions, represent
medium-sized and small cities.
Overall these jurisdietions inelude
17% of the total U.S. population
and 23% of the population in urban
areas.

*¢Crime in the United States 1980, Federal
Bureau of Investigation, U.S. Department of
Justice (Washington, D.C.: USGPO, 1980),

Cases filed, which includes felony
arrests for which an initial court
charge is filed, usually with the
lower court, and disposed ih the
felony or the lower court. Cases
filed ineludes felony arrests filed as
misdemeanors as well as those [filed
as felonies,

Cases indicted, which includes felony
arrests indicted or bound over to the
felony trial court for disposition.

These three measures capture arrest
dispositions at the three primary
stages of fclony prosecution:
Secreening, initial processing in the
lower court, and disposition in the
felony court

Typically, prosecutors screen felony
arrests before they are filed in court
to determine if court charges should
be filed and what the proper charges
should be. Filed cases are then pro-
cessed through a two-tiered court

system. Initial proceedings in felony
cases, such as arraignments, bail/

bond hearings, and preliminary hear-
ings to determine that probable
cause exists to proceed on a felony
charge, are handled by the lower
court of the jurisdietion. The lower
court also disposes of felony arrests
that are reduced to misdemeanors
and original misdemeanor arrests.

The felony court assumes responsi-
bility for felony cases after a
"bindover" decision at the lower
court preliminary hearing or after a
grand jury indietment on the felony
charge.
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Overview

At screening the prosecutor may
decide to decline a felony arrest
for prosecution, file misdemeanor
charges, or file the arrest as a
felony

A declination usually means that the
sercening attorney has determined
that the evidence is not sufficient to
obstain a conviction and therefore
does not warrant filing a court
charge. The case is, in other words,
rejectod for prosecution and no
further offleial action is taken
against the defendant. With some
declinations, however, e case is
referred to another court for pros-
ecution or the defendant is reforred
to a diversion program, In such
cases further action against the
defendant is possible at a later date,

If the deeision at sercening Is to file
a court charge the prosecutor must
determine whethep to {ile the case
as u felony or to reduce the police
charges and file the case as a mis-
demeanor,

Whether a felony arrest is filed as a
felony or a misdemeanor the initial
court filing and initial court pro-
ceedings typleally take place in the
lower court.

In the lower court felony arrests
may be dismissed, disposed as
misdemeanors, or bound over to the
felony court

The Constitution requires that
arrested defendants be brought to
court within a matter of hours after
arrest for a bail/bond hearing or be
released. In many jurisdietions this
is also the time at which the de-
fendant is informed of the formal
charges filed by the prosecutor
against him,

If the defendant is charged with a
misdemeanor the case will be
disposed and senteneed in the lower
court. If the defendant is charged
with a felony the next step is either
a preliminary hearing in the lower
court or presentation of the case to
the grand jury. In all but a few
States all felony defendants have a
right to at least one of these two
"due process" proceedings before a
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prosecutor can proceed with a case
to the felony court for a possible
felony trial.

A preliminary hearing is an open
court proceeding presided ever by a
judge. The defendant is present and
both the prosccutor and defense
counscl may present evidence and
question withesses. The final
deeision on whether the case should
be "bound over' to the felony trial
court is made by the judge,

Grand jury proceedings are secret,
and the defendant and defense
counsel are not present, Only the
prosceutor's view of the erime is
presented to a jury of lay persons,
who then vote on whether the case
should proceed to the felony trial
court on the felony charge.

In some jurisdietions both a pre-
liminary hearing and a grand jury
indictment are required befora a
case can be transferred to the felony
court, In a few jurisdictions the
prosecutor can procced direetly from
arrest to the felony court by filing a
bill of inforntation with the court
clerk, The defendant, however, will
usually still appear in the lower
court for the Initial bail/bond
hearing.

It is uncommon for large numbers of
cases to be dismissed by judges at
the preliminary nearing or to be "no
true billed" by grand juries. Bind-
over and indietment rates are usually
90% or more of the cases present-
ed. It Is quite common, however, for
felony arrests to be disposed in the
lower court before a preliminary
hearing or grand jury presentiment
takes place.

In the period between the initial
court filing and the preliminary
hearing or the grand jury present=
ment (typically 2 weceks to 1 month),
the prosecutor may dismiss a number
of felony cases or reduce the charges
to misdemeanors, Dismissals pri-
marily represent cases with evidence
problems. Reductions to misde-
meanors may represent a unilateral
deeision on the part of the pros-
ceutor to reduce charges based on
cither evidentiary or policy con-

siderations (treatment of first
offenders, for example). Reductions
to misdemeanors may also be the
result of active plea hegotiations
undertaken to scttle cases outside
the felony court.

Once cases reach the felony court
relatively few are dismissed:
Most end in a guilty plea or trial

By the time cases reach the felony
court, the evidence has been care-
fully sereened and the majority of
cases that are not likely to end in
conviction have been dropped cither
at sereening or in the lower court.

Felony court cases involve defend-
ants the prosecutor has judged to bhe
legally as well as factually guilty.
They are, in short, the cases prose-
cutors think are most likely to end in
a convietion, To prosccutors, 8
felony case most often means a case
that has been indicted or bound over
to the felony court for disposition.

Prosecutors differ in how they
handle felony arrests at the three
stages of felony prosecution

Data from this and previous reports
in the serles indieate that in moat
Jurisdictions approximately half of
all felony arrests are dropped at
some point in the disposition process
and about half will result in econ-
vietion, At what point cases are
dropped and where convictions are
obtained, however, varies con~
stderably,

In some jurisdictions the vast major-
ity of cases that do not result in a
conviction are rejected for prosecu-
tion before court charges are filed.
Very few cases are then dropped
after filing; post-filing dismissal
rates may be as low as 10 to 15%. In
other jurisdictions nearly all arrests
result in initial charges being filed
with the court, In these jurisdictions
rates of post-filing dismissals may be
as high as 50% or more, although
most of the dismissals vecur in the
lower court,

Prosccutors' offices also differ
greatly in the extent to which felony
arrests are convicted in the felony
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Table 2. Disposttion of all felony arrcsts presented for prosccution
Pereont of folony arrests resulting
Number Diversion Pereent of telals
of or Rejection or diamissal Cuilty resulting Ine
Jurigdietion arrests referral® Rejection  Dismissal Total plea Trial Convietion Acqulttal
Cobb County? 4,427 10% % 50% 50% 38% 2% 81% 10%
Dallag? 18, .80 2 15 a8 65 6 " 23
Denver 8,074 8 46 12 58 32 2 " "
(lolden 2,279 8 19 23 42 47 3 80 20
Greoley 865 1 a6 14 40 18 1 - -
Lansing b 2,403 4 39 13 52 30 5 G0 k)
Los An[}OICS 78,265 37 12 49 52 " “w "
Manhattan 31,805 1 3 32 35 61 4 1% 24
Miami 32,408 2 32 18 50 40 2 " w
Minneapolis® 3,600 6 34 12 46 44 4 %0 24
New Orleans 7,713 6 47 5 62 34 v 60 40
Rhode Island® 5,485 0 41 41 46 4 57 43
Salt Lake City 3,718 10 21 20 41 45 4 m 23
San Diego 16,474 5 27 13 40 61 3 16 24
Tallahassee 3,108 6 1 37 44 40 4 % 25
Washington, DiC 9,971 4 15 33 48 390 H 70 30
Jurisdietion mean i 23% 20% 45% 45% 1% 3% 27
Notes In jurisdietions in which diversions and  81u Cobb County and Rhode Island pro=filing pleas and acquittals are Included with
referrals are not reported as such, cases di= rejections do not oceur beeause of police dismissals, OBTS data; sce table 7.
verted or referred are included with filing. In Dallas, rejections ave grand jury CRejections In Minneapolis include some
rejections and dismissals, o true bitls, arrests referred to the elty prosecator for
« Data not avallable, Trinl convictions are Included with guilty misdemeanor prosceution,
= Insuffieiont data to caleulates

court on felony charges or reduced
to misdemeanors and convicted in
the misdemeanor court. Some juris-
dictions obtain virtually all con~
vietions resulting from a felony
arrest in the felony court and to
felony charges. Others routinely
reduce felony cases to misdemean-
ors; as many as two-thirds of {elony
arrest convictions may be disposed in
the misdemeanor court.

Data from individual jurisdictions on
felony arrest dispositions, as meas-
ured from police arrest, initial court
filing, and indictment or bindover to
the felony court, illustrate the
differences and similaritics among
jurisdictions in the handling of felony
arrests (tables 2, 3, and 4).

In all jurisdictions many arrests
are cither rejscted for prosccution
or dismissed in court

Of all felony arrests presented by
the police for prosccution, on
average, 45% are either rejected for
prosecution at screening or are later
dismissed (table 2). While there are
differences among jurisdietions in
the fraction of arrests that are
dropped, in the 16 jurisdictions for
which data are available this frac-
tion Is 35% or more. In all but two
of the jurisdictions rejections and
dismissals aceount for 40% or more
of all arrest dispositions.

These data do not control for differ-
ences among jurisdictions in such
factors as prior police sereening or
State definitions of felony erimes,
which might account for some of the
observed varidgtion in the fraction of
cases dropped. Still the variation
among jurisdictions is relatively
small. Eleven of the 16 jurisdietions
reject or dismiss between 40 and
50% of all felony arrests brought

by the police.
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Jurisdictions, however, vary in -
. i iti l i
whether they drop felony arrests Table 3. Disposition of felony arrests filed in court as misdemeanors or felonies
before or after court charges are Percent of eases filed resulting Ing
filed Number  Diversion Percent of trials
of cases or Dis~ Guilty resulting in:
. . . Jurisdietion filed referral  missal  plea Trial Conviction  Acquittal
A high rate of rejections at screen-
ing is the result of a conscious poliey Brighton 1,142 9% 30% 57% 4% “ “
on the part of the prosecutor to ggli)cbﬂ%% unty® 33,%? 10 ;g gé lg gfl)% gg%
weed out weak cases before they Colorado Springs 1484 14 32 50 4 63 a7
enter the court system. Dallas 14,784 20 12 8 7 23
T . Davenport 1,312 32 60 8 . .
Among the 16 jurisdictions there is Denver 3,772 gi gg 12 0 o
a great denl of variation in the Des Motnes 1,401
fraction of arrests rejected at f}g;tef:m"s . '2’(7;3 14 ég gg 3 gg gg
sereening. In Cobb County and '838 10 % 58 5 8 20
Rhode Island the police automatical- 8‘::;?2), Rt . o ; 0 0
ly file all felony arrests with the Lansing 1,358 9 23 68 g 80 31
lower court before the prosecutor Los AngelesP 49,483 18 82 . . .
has an opportunity to sereen, so pre- Manhattan 30,810 - a3 63 4 76 24
filing rejections cannot oceur. But Miami 21,413 - 27 70 3 " “
even after excluding Cobb County Minneapolis 2,364 9 18 66 6 76 24
s New QOrleans 3,659 1 11 73 16 60 40
and Rhode Island, the fraction re- Philadelphia 13,796 4 33 26 a7 70 30
jected varies from 3% in Manhattan Portland 3,802 5 19 62 15 88 12
to 47% in New Orleans. Pueblo® 339 9 34 56 1 - -
- . Rhode Island® 5,485 41 55 4 57 43
In general, pre-filing screening St. Louls 3,649 1 30 63 7 70 gg
arrangements are a critical factor in gﬁ:‘t Igaiuekeo City lg,ggg g ’g g% i Z,'é x
determining post-filing dismissal conttr & s 120 " s " s "
i i eattle
rates for cases filed with the court. e lahassee 2879 5 10 50 1 75 2
The di it ¢ filed sh Washington, D.C. 8,442 4 40 47 10 70 30
e dispositions of cases filed show a ) 6% 28% 60% 8% 79% 28%
wide range of dismissal rates (table Jurisdiction mean
3). In New Orleans 11% of all cases Note: In jurisdictions in which diversions 8pecause the police automatically file all
filed are dismissed, At the other Givortad or roferred are included with - nd il arraste are the samer oo o
3 verted or referred are e 1 .
extremg » in Cobb .coumfy 5.0 % of dismissals, g’l‘rim convictions are included with guilty
cases filed result in a dismissal. pleas and gequittals with dismissals. OBTS
These dismissal rates are a direct .. Data not available. data; see table 7.
result of the screening arrangements - Insufficient data to caleulate, Partial counts; see chapter 1L

in the two jurisdictions. In Cobb
County, automatic police filing pre-
cludes pre-filing rejections. In New
Orleans the prosecutor's office has a
rigorous policy of dropping noncon-
victable cases before court charges
are filed,

In general, the jurisdictions with
post-filing dismissal rates of 20% or
less have rigorous screening and
rejection policies, while those with
post-filing dismissal rates of 40% or
more drop few if any arrests prior to
the initial filing of a court charge.
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Post-indictment dismissal rates in :
: le 4. ion of ts that result in felony Indictment
almost all jurisdictions are relatively | Tebie 4 Disposition of felony arrests that result in felony indictme
low. Even though jurisdictions vary Poreent of cases Indicted resulting in:
in the extent to which they drop Number  Diversion i Perce;wt o‘t‘ trlals
of cases or Dis- Guilty resulting in:
felony a”eStS, before any court Jurisdietion indicted  referral  missal  plea Trial  Convietlon Acquittal
charges are filed, very few carry
forward to the felony court large goist;? 1,323 ltla-x, ;:’6 gg% 23% 67% 23%
i righton 5 5 " “
numbers c_Jf cases t'ha.t are not likely Buttalo 1,221 16 p 17 o a1
to result in a conviction. In other Chicago 23,287 16 63 91 60 10
words if nonconvictable cases are Cobb County 2,077 0 15 82 3 81 19
not rejected at screening they will Dallas® 14,784 20 72 8 7 23
most likely be dropped later in the nedhnmi 172 0 %g ;2 ig gg ;g
. onsequence the Des Molnes 1,222
i’g:'cetri:: lcl:;‘tcazs\essadl?o nseg i?] ttse Detrolt 10,439 18 4 17 57 43
fof e pﬁ) X Golden 866 13 21 61 5 85 15
elony court Is typically low. Indianapolis 3,373 - 19 67 14 8 15
. . Kalamazoo 933 15 78 7 61 30
There are exceptions to this pat- Kansas City 1,649 3 23 63 10 69 a1
tern. Tallahassee, for example, Lansing 676 0 9 79 12 69 gé
dismisses 40% of the cases carried Los Angeles 18,752 1 1 " 1 72
forward to the felony court. Case Louisville 1,494 3 15 64 17 69 31
processing in Tallahassee, however, m;‘m““" 12:;;3 : ;; g; 1‘% "ﬁ 2
differs from the typical, three-stage | wontgomery County 1079 21 63 16 80 20
pattern in that felony arrests are not New Orleans 3,859 1 1 3 16 60 40
processed through the lower court Philadelphia 9,784 2 14 35 49 7 20
but are filed directly in the felony Portland a,?‘t; g :1,51) 9‘1; 13 88 12
urt after screening. Pueblo 7 5 - -
court a ereening Rhode Island 8,804 15 gg g 3(7) gg
T . St. Louis 2,770 - 12
Among the 30 jurisdictions reporting
\ 23 P 6 1 9 70 10 7 23
on the disposition of indicted cases St Lake Gty ;:;’g‘, - " 86 7 84 16
over half have felony court dismissal Seattle 3,126 18 68 19 5 25
rates of 16% or less (table 4). Only 3 | Tallahassce® 2,879 6 40 50 4 75 25
of the 30 jurisdictions have felony Washington, D.C, 3,217 - 15 66 19 72 28
court dismissal rates of more than Jurisdietion mean 2% 17% 68% 13% 73% 27%
25%. Note: In jurisdictions in which diversions Elnsufflclent data to calculate,
. ae s . and referrals are not reported as such, cases Cases [iled and cases indicted are the
Jurisdictions also vary in the extent diverted or referred are included with ame.
to which they use the felony courts dismissals. Partial counts; see chapter 11,
for the conviction of felony arrests - Data not available.

The data also illustrate the dif- resulting from a felony arrest are to

Table 5. Fraction of all felony

ferences among jurisdictions in the
fraction of all felony arrests that are
carried forward to the felony court
(table 5). In Tallahassee, Dallas, and
Rhode Island, for example, two-
thirds or more of all arrests are
disposed in the felony court. In
Manhattan and Los Angeles only
about a quarter go on to the felony
court.

Because between 40 and 50% of all
felony arrests result in a convietion,
in jurisdictions that indiet only 25 or
30% of all felony arrests a number of
felony arrests end up being convicted
in the lower court on a misdemeanor
charge. In Los Angeles and Man-
hattan, for example, 60% and 66%,
respectively, of all convictions

misdemeanors in the lower court. In

contrast, in Dallas, Rhode Island, and
Tallahassee all convictions resulting

from a felony arrest occur in the fel-
ony court,

arrests indicted

Number
Percent  of felony
Jurisdietion indleted  arrests
Tallahassee 93% 3,108
Dallas 81 18,285
Rhode Island 69 5,485
Miami 52 32,468
Cobb County 4% 4,427
New Orleans 47 7,773
Salt Lake City 42 3,718
Golden 38 2,279
Washington, D.C. 32 9,977
Lansing 30 2,403
San Diegro 29 16,474
Manhattan 26 31,805
Los Angeles 23 78,265
Jurisdiction mean A%
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Where cases are convicted has
important implications for the
severity of sentences

The data in table 6 measure incar-
ceration sentences in two ways. For
cases f{iled, incarceration sentences
are measured as a fraction of all
convictions resulting from a felony
arrest. These convictions and sen-
tences may ocecur in either the lower
court or the felony court. For cases
indicted, incarceration rates refer to
convictions and sentences in the
felony court only.

Of all convictions resulting from a
felony arrest 50% lead to a sentence
of incarceration and 22% to incar-
ceration of more than 1 year. Incar-
ceration rates in the felony court
alone are higher; 64% of those con-
victad are sentenced to incarcera-
tion, and 36% are sentenced to terms
of more than 1 year,

The more severe sentences in the
felony court follow from the fact
that some jurisdictions utilize the
felony trial courts for the disposition
of only the most serious felony
crimes. Less serious felonies are
disposed in the lower court, as
misdemeanors.

In interpreting sentencing statisties
across jurisdictions one must take
into account the differing use of the
felony trial courts, The data sug-
gest, for example, that both Los
Angeles and Manhattan sentence a
higher fraction of convicted de-
fendants to terms of more than 1
year than does New Orleans. In Los
Angeles 38% and in Manhattan 50%
of defendants convicted in f{elony
court receive sentences of more than
1 year. In New Orleans only 28%
recejve such long-term sentences in
felony court.

These differences are somewhat sur-
prising given the traditionally high
rates of imprisonment in Southern
States. The differences, however,
are explained by the fact that felony
court convictions in New Orleans
include all convictions resulting from
a felony arrest, but in Los Angeles
and Manhattan they represent a
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Table 6. Incurceration rutes for cases that result in conviction
Pereant of convietions resulting in Incarcerations

Number of Any More than ixactly
Jureisdietion convietlons®  incurceration 1 year 1 yoar
sases filed and convicted in
elony or misdemcanor court
Brighton 451 43% 22% "
(‘olorm{o Springs 569 39 23 "
Denver™® 2,716 45 24 5%
I'ort Colling 351 i 18 "
tinlden 726 68 26 "
Los Angelesd 40,408 " 15 “
Manhattan 18,809 56 17 6
New Ovleans® 2,670 53 28 7
[’ot‘llurld 2,607 34 26 2
Puchlo 31 14 23 “
Rhode I3land® 2,547 34 16 6
St. Louls 2,334 62 29 6
Salt Lake Clty 1,436 41 18 13
San Dicgo 7,680 7 17 1
Seattle 2,245 73 23 .
Jurisdietion mean 50% 22% 7%
Cases indieted and convicted
in felony court
Brighton KR 51% 319 "
Giolden 465 83 46 "
Indianapolis 2,695 51 40 6%
Los Angeles 15,500 83 38 15
Louisville 1,078 62 50 10
\’mnhc%tnn 6,292 7% 50 1
Miaini 12,167 80 56 9
New Orilenns" 2,670 53 28 7
Pueblo 84 58 39 "
Rhode Island® 2,547 34 16 6
St Louls 2,223 62 29 ]
Salt Lake Clty 1,126 42 20 14
San Diego 3,719 91 3 12
Seattle 2,245 3 23 "
Jurisdietion mean 647 36% 10%
. Data not available. doprs dataj soe table 7,
ANumber of convictions for which sentence ®Cases flled and eases indieted are the
gam were available, same in New Orleans and Seattle, In

Number of eonvietions and sentences Rhoda Island for both cases flled and cases

based on sample cgtimates, indicted all convietions oceut in the felony
SExeludes a small number of jail sentences ?ourt.
on misdemeanor convictions. Partial counts; sce chapter I,

serious subset of felony arrest
convictions.

When comparisons among the three
jurisdictions are made on the basis
of all convietions a different pieture
emerges. Los Angeles and Manhat-
tan sentence 15% and 17%, respec-
tively, of all convicted defendants to
a year or more of incarceration,
compared with 28% in New Orleans.

Among the jurisdietions reporting,
long~term rates of incarceration are
between 15 and 29% of all convie~
tions but between 16 and 56% of all
indicted cases that end in convietion.

bas

Definition of incarceration
sentences

In most States sentences of more
than 1 year are served in prison,
and sentences of a year or less
are served in local jails. The
distinction between prison and
jall sentences, however, varies
across States and among jurisdie-
tions. In this report sentences

of more than 1 year are used as
a measure of long~term incar-
ceration, regardless of the type
of institution in which the sen-
tence is served. Also, where
possible, sentences of exactly 1
year are tabulated separately.

i s meed




Chapter i

Data sources, limitations,

and definitions

The primary data source for this
report and those that preceded it is a
computer-based management infor-
mation system called PROMIS
(Prosecutor's Management
Information System) developed by
.he Institute Tor Law and Social
Research (INSLAW) in the early
1970's with funding from the Law
Enforcement Assistance Adminis-
tration. PROMIS is a generalized
tracking and management informa-
tion system used by prosecutors and
other justice agencies to monitor the
movement of cases and defendants
through intricate legal and adminis-
trative processes.

As the series has been expanded to
Include a greater number of juris-
dietions, primarily those serving
large cities, the requirement that
participants have an operating
PROMIS system has been relaxed.
Thus this edition includes a number
of jurisdictions that provided duta
from a variety of other sources,

Data sources in the 37 jurisdictions

Seventeen of the participating juris-
dietions provided data tapes contain-
ing PROMIS data files, which were
processed at INSLAW. In 15 of the
17 jurisdietions the cases analyzed
are those initiated in ealendar or
fiscal yoar 1981 and closed at the
time the data tapes were prepared
by the jurisdictions. In two juris-
dictions, New Orleans and Rhode
Island, the cases analyzed were
Initiateu .n 1980, All tapes were
prepared at least 2 years after the
case initiation date. In all but one
jurisdiction 90% or more of all cases
Initiated were closed by the date the
computer tape was prepared. In
Pueblo, because of data entry prob-
lems close to 40% of the cases initi~
ated had no disposition information.
Those cases were exeluded from the
analysis.

In two jurisdictions, Buffalo and
Cobb County, the prosecutor pro-
vided computer printouts from the
PROMIS system. In both of these
Jurisdictions the data refer to cases
disposed. In Buffalo the data are for
1983 and in Cobb County for 1981,

In the jurisdictions that provided
data from their PROMIS systems
each arrest or case represents a
separate arrest for an individual
defendant. A crime involving three
defendants, for example, would be
counted as three arrests or cases,
Similarly, three arrests involving one
defendant but three separate erim-
inal incidents would be counted
separately. In addition, where data
are presented by erime type, the
most serious charge ever associated
with the case is used to characterize
the erime. Because the seriousness
of the charges associated with erimi-
nal cases frequently declines from
arrest to disposition, the erima types
inore aceurately reflect charges at
arrest or Initial court filing than at
plea, dismissal, or trial.

In addition to the jurisdictions that
provided PROMIS data, 18 jurisdie-
tlons participated in the study by
providing aggregate statisties from
the prosecutor's or court's records.
In some of these jurisdictions the
data were from manual recordkeep-
ing systems and in others, from
computerized systems. In 17 of the
jurisdictions the recordkeeping
systems provided statistics on a
"eases disposed" basis; in one,
Denver, the statistics refer to
cases initiated,

In Lansing and Miaml disposition
data reported separately on case
outcomes at screening, in the lower
court, and In the felony court were
used to derive outcomes for all fel-
ony arrests and for cases filed; in
Miami the number of cases indicted
was also derived. Similarly, in
Philadelphia data reported sepa-
rately on case outcomes in the lower
court and in the felony court were
used to derive the outcomes of cases
filed. The number of pleas and trials
was also derived for each of these
three jurisdietions.

In Minneapolis data on the declina-
tion rate at sereening and actual
counts of case dispositions for cases
filed were used to derive the number
of felony arrests presented and the
dispositions of all felony arrests.
The declination rate at sereening
was based on counts of felony and

gross misdemeanor arrests; cases
declined include cases referred to
the eity prosccutor for misdemeanor
prosecution. Both of these factors
may result in an overestimate of the
rejection rate in Minneapolis relative
to that in other jurisdietions.

In Denver the recordkeeping system
tracked only the number of felony
arrests presented, the number
rejected at screening, and the
number initially filed. The dis-
positions of cases filed and the
number of pleas and trials were
estimated from & small, hand-
collected data sample. The sample
size in Denver was 81 defendants'
cases,

In seven jurisdietions recordkeeping
systems tracked cases rather than
individual defendants and therefore
may undercount the number of de-
fendants' dispositions. The seven
jurisdictions are Dallas, Davenport,
Des Moines, Kalamazoo, Kansas
City, Lansing, and Minneapolis.
Among the 18 jurisdictions data
years covered were primarily 1981 or
1982, In two jurisidietions the data
year was 1983,

Data sources and data years for all
Jjurisdictions are listed in table 7.
The table also provides caseload
definitions and the cascload size for
cach jurisdiction. In several juris-
dictions certain anomalies oceur in
caseload definitions because of the
unique administrative systems de-
vised for processing cases. In Rhode
Island and Cobb County the police
automatically file all felony arrests
in the lower court; thus all arrests
and cases filed are the same. In
Dallas, New Orleans, Seattle, and
Tallahassee the prosccutor either
rejects a felony arrest or files it
directly in the felony court. Thus in
these four jurisdictions cases filed
and cases indicted are the same. In
instances in which one set of data
fits the procedural definition of two
separate data sets, the data are
presented twice to assist users in
assembling procedurally similar data
sets across jurisdietions,

The statisties for cach jurisdiction
presented in the text and in appen-
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Data sources, limitations,
and definitions

dix A summarize the outcomes for
defendants processed in each juris-
diction and thus reflect the average
outcome among defendants within
that jurisdiction. The "jurisdiction
averages" presented in the text,
however, indicate how the average
jurisdiction disposes of cases and not
how "on average" arrestees in urban
areas are handled.

Limitations

A major goal of this report was to
inerease the number of large cities
in the sample and to improve the
reglonal representation of the large
cities. The number of large cities
was increased from 13 (1980 report)
to 22, Among the large cities the
South may be underrepresented.
Twenty~three percent of the juris-
dictions are located in the South,
whereas Southern arcas account for
31% of serious crimes reported to
the police, as measured by the FBI's
Uniform Crime Repotts.

The principal problem in deriving
comparable cross-jurisdictional sta-
tistics is the differing definitions of
"felony cases" that arise because of
the differing statutory and adminis-
trative systems jurisdictions have
devised for processing felony ar~
rests. These differing deflnitions are
reflected in their manual and auto-
mated ease tracking systems,

In some jurisdictions it is possible to
track the disposition of all felony
arrests, Including those rejected or
filed as misdemeanors; in others,
only those felony arrests that result
In an initial court filing are tracked;
and in still others, dispositions are
tracked only for those arrests ulti-
mately indicted or bound over to the
felony court. Thus in some juris-
dictions the definition of felony
cases is all arrests; in others, cases
filed; and in still others, cases in-
dicted. In addition, even when it is
possible to identify procedurally
comparable sets of felony cases
across jurisdietions (sueh as cases
filed and cases indieted), one cannot
assume that the resulting data are
analytically comparable for the
purpose of making statistical com~
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Table 7. Cascload definitions and data sources
Falony case definition
and cosclead slze
Data All" Cases  Cases

Jurisdietion yoar arrests filed indicted Data sourcels)
Boston 1982 1,298  Prosccutor records
Brighton? 1981 1,142 562 PROMIS tape
Buffalo 1983 1,227 PROMIS
Chleago 19082 35,528 23,287  Court records
Cobb County 1981 4,427 4,427 2,077 PROMIS
Colorado Springs® 1981 1,484 PROMIS tape
Dallag® 1982 18,285 14,784 14,784  Prosccutor and court records
Davenport? 1082 1,312 Court records
Dedham 1082 172 Prosecutor records
Denver 1982 8,074 3,772 Prosecutor records
Des Molnes 1981 1,401 1,222 Prosceutor records
Detrolt 1082 10,439  Prosccutor and court records
Fort Collins?® 1081 6 PROMIS tape
Genava 1982 1,263 Court records
Colden® 1981 2,279 1,838 866 PROMIS tape
Greoley 1981 865 630 PROMIS tape
Indianapolis 1981 3,373 PROMIS tape
Kalamazoo 1081 933  Prosccutor records
Kansas City 1982 1,649  Prosecutor and court records
Langing 1981 2,403 1,358 676  Droscecutor records
Los Angelcsd 1081 78,265 49,483 18,752 PROMIS tape and OBTS
Loulsville 1081 1,494 PROMIS tape
Manhattan 1681 31,805 30,810 8,173  PROMIS tape
Miami 1982 32,468 21,413 16,898  Prosccutor and court records
Minneapolis 1982 3,609 2,364 Prosecutor and court records
Montgomery County 1983 1,079  Prosccutor records
Now Orleans® 1980 7,713 3,659 3,658 DPROMIS tape
Philadelphia 1982 13,796 9,784  Prosecutor and court records
Portland 1981 3,892 3,641  PROMIS tape
Pueblo® 1981 339 173  PROMIS tape
Rhode Istand? 1980 5,485 5,485 3,804 PROMIS tape
St. Louis 1981 3,649 2,770  PROMIS tape
Salt Lake City 1981 3,718 2,745 1,546 PROMIS tape
San Diego 1981 16,474 11,534 4,784  PROMIS tape
Seattle 1982 3,126 3,126 Prosecutor records
Tallahassec®! 1982 3,108 2,870 2,879  Court records
Washington, D.C, 1981 9,97 8,442 3,217 PROMIS tape
gt-‘lscal year data. cases fited are from PROMIS but they in-

Arrests and cases filed are the same, clude only felony arrests filed on a felony
g(’,‘nses filed and cases Indleted are the same, charge, Cases tracked by the OBTS system

PROMIS data were supplemented by Cali represent approximately 70% of the actual
fornia Offender Based Transaction Statisties cases disposed. See State of California,
(OBTS). Beecause the Jurisdiction of the dis- Department of Justice, Criminal Justice
teiet attorney is limited to the felony court, Profile 1981, Los Angreles County,
felony arrests disposed as misdemeanors are ‘l:l’umul counts,
not tracked by the disteict attorney's PROMIS The legol jurisdietion of the prosecutor Is
system, All arrests and, In most tables, cases  the 2nd Judiefal Cireuit, but the data
filed, are OBTS statistles, Cases indicted are  reported are for Leon County only,
from PROMIS, In appendix A and chapter VI,

perisons across jurisdictions,

Because of differing administrative
arrangements for charging and weed-
ing out eases prior to court filing,
jurisdictions vary considerably in the
fraction of felony arrests filed. Thus
dispositions measured from the point
of filing vary a great deal. This
variation is primarily a reflection of

the differing pre-~filing screening and
charging arrangements in the juris-
dictions.

Jurisdictions also vary in the extent
to which they utilize the felony
courts for the disposition of felony
arrests: among the jurisdictions in
this report the fraction of felony




arrests disposed in the felony court
ranged from approximately 90% to
20% of all arrests, Felony courts,
therefore, can represent a widely
differing mix of case types and case
dispositions. The effect of these
arrangements on statistical measures
is discussed throughout the text. A
major goal of this series s to define
procedurally comparable sets of
felony cases across jurisdietions and
from those data sets identify analyt-
fcally comparable statisties that can
be used for comparative study of the
felony disposition process both
across jurisdictions and over time.

Definition of key terms

To assist the reader in understanding
the administrative procedures neces~
sary to process felony arrests, key
terms are defined below.

declination and rejection for prose-
cution—In this report the term
declination is used to refer to all
arrests for which the prosecutor does
not file a court charge. Declinations
include arrests on which no further
official action will be taken, as
well as arrests referred to diversion
programs or to other courts for pros-
ecution. Official action against
the defendant may still be taken for
cases diverted and those referred
for other prosecution. The term
rejection is used to refer to those
eclinations on which no further
official action of any kind will be
taken. Rejections, in other words,
represant a final termination of an
arrest by the prosecutor.

lower court-~Lower courts are those
having no felony trial jurisdietion or
trial jurisdiction that is limited to
less than all felonies. In many
jurisdietions the lower court is also
called the misdemeanor court, but in
addition to jurisdiction over misde~
meanors these courts handle initial
proceedings in felony eases, such as
arraignments, bail/bond hearings,
and preliminary hearings.

Lrhe definitions were derived from the
Dictionary of Criminal Justice Data Termi=
nology, 2nd ed., Bureau of Justice Statisties
(Wasgington, D.C.: U.S. Department of
Justiee, 1981),

felony court—Felony courts are
those with trial jurisdiction over all
felonies. Typically, they reccive
felony cases after indictment by a
grand jury or a bind-over decision by
the lower court at a preliminary
hearing., The felony court is often
referred to as the upper or trial
court,

filing—A criminal case is initiated in
a court by formal submission to the
court of a charging document alleg-
ing that one or more named persons
have committed one or more speci-
fied eriminal offenses. In this report
case filing is used to indicate the
initiation of a case in the lower
court, the first court filing, as
distinguished from the filing of the
case in the felony court after indiet-
ment or bindover,

arraipnment—Arraignments are
hearings (before the court having
jurisdietion in a eriminal case) at
which the identity of the defendant
is established and the defendant is
informed of the charges and of his or
her eights, The usage uf the term
varies considerably among juris-
dictions. There are two kinds of
arralgnment:

initial appearance~In this report
the term arraignment is used to
indicate the initial appearance or
first appearance of a defendant in
the first court having jurisdiction
over his or her case.

arralpnment on the indictment or
information—The terms arraign-
ment on the indictment and
arraignment on the information
refer to the first appearance in
the felony court subsequent to an
indietment by a grand jury or a
bind-over decision by the lower
court,

preliminary hearing--This is a

procceding before a judieial officer
in which three matters must be
decided: whether a erime was com=
mitted; whether the erime oceurred
within the territorial jurisdiction of
the court; and whether there are
reasonable grounds (probable cause)
to believe that the defendant com=~
mmitted the erime. In a number of

States the preliminary hearing,
usually held in the lower court, is the
point at which it is determined
whether proceedings will continue in
felony cases. If the court finds
probable cause the defendant will be
bound over or "held to answer" in the
felony court,

grand jury—A body of lay persons
who have been selected according to
law and sworn to hear evidence
against accused persons and deter~
mine whether there is sufficient
evidence to bring those persons to
trial. In some States all felony
charges must be considered by a
grand jury before they are filed in
the felony trial court. The grand
jury decides whether to indict or not
indict.

bindover~-The decision by the lower
court that a person charged with a
felony must appear for trial on that
charge in the felony court as the
result of a finding of probable cause
at a preliminary hearing.

information—The charging document
filed by the prosecutor to initiate
the trial stage of a felony case
subsequent to a bind-over decision in
the lower court. In a few States an
information may be filed without a
preliminary hearing or bind-over
decision.

indictment—The formal charging

document that initiates the trial
stage of a felony case after grand
jury consideration. In this report
the terms bindover and indictment
are used interchangeably to refer to
cases carried forward to the felony
court,

court trials—These are trials in

which there is no jury and the issue
of guilt or innocence is determined
by the judge, Court trials are also
called beneh trials,
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Chapter lll

Case attrition

Close to half of all felony arrests do
not result in a convietion. The most
common disposition for a felony
arrest that does not lead to a con-
vietion is a rejection by the prose-
cutor or a dismissal in the court. In
most jurisdictions the majority of
court dismissals oceur in the lower
court; relatively few arrests are
dismissed in the felony court.

Because cases that are not likely to
result in conviction tend to be
weeded out in the early stages of
case processing, attrition rates
decrease as cases advance through
the court system. The data in this
report illustrate how the rate of
attrition decreases as case proces-
sing progresses—

o 45% of all felony arrests are either
rejected or dismissed;

e 28% of all cases that are filed in
court are later dismissed; and

o 17% of cases that are indieted or
bound over to the felony court are
dismissed.

Attrition rates from arrest are high
both across cities and over time

The findings of past studies of felony
arrest attrition are remarkably con-
sistent. From 40 to 60% of cases
initially charged by the police as
felonies are dropped at some point
after arrest.

A 1971 study of 75,000 adult felony
arrests made by the police in New
York City found that 44% resulteid in
all police charges being dropped.” A
more recent study of Jacksonville,
Florida, and San Diego, California, in
1978 and 1979 reported that in San
Diego 48% and in Jacksonville 42%
of robberies, burglaries, and felony
assault cases initiated by thg police
did not lead to a convietion.” And
the California Criminal Justice
Profile series, which in recent years
has reported statewide disposition
statisties on adult felony arrests,

J'Felon Arrests: Their Prosecution and
Disposition In N.Y. Clty's Courts (New
York:s Vera Institute of Justice, 1977).
2perived from tables 10-1 and 10-2 in Floyd
Feeney, Forrest Hill, and Adrienne Weir,
Arresty Without Conviction: tow Often
and Why, Center on Administration of
Crlminal Justies {Davis: Unjversity of
Californla, 1982).
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Table 8. Fraction of {clony arrests

rejected or dismissed

Percent

of arrosts Number

rejected of
Jurisdietion or dismissed arrests
Denver 58% 8,074
Lanstng 52 2,403
New Orleans 52 7,113
Cobb County 50 4,427
Miami 50 32,408
Los Angeles* 49 78,265
Washington, D.C. 48 9,977
Minneapolls 46 3,609
Tallahassce 44 3,108
Golden 42 2,219
Rhode Island 41 5,485
Salt Lake City 41 3,718
Greeley 40 865
San Diego 40 16,474
Dallag 38 18,285
Manhattan 35 31,805
Jurisdiction mean 45%

* Dismissals Include acquittals at trial,
0BTS data; see table 7.

reported annual attrition rates
between 1978 and 1982 that rgnged
from 43 to 45% of all arrests.

These recent rates of case attrition
do not differ markedly from those
reported by studies of court disposi~
tions performed by the crime com-
missions of the 1920's. Those studies
indicated that the fraction of arrests
rejected or dismissed was 58% in St.
Louis (1923-24), 57% in New York
City (1225), and 52% in Cleveland
(1919).

The average rate of total attrition
among the jurisdietions in this report
is 45% (table 8). Similarly, in the
last two reports in this series total
rates of attrition were 48% (1979)
and 49% (1980).°

Rates of attrition, when consistently
measured from arrest, appear to be
relatively stable both across eities

3Criminal Justice Profile-1982 (State of

Cafifornia: Deparument of dustice),

4yyickersham Commission, Report on
Criminal Statisties (1931, reprint ed,,
Montelair, N.J.t Patterson Smith, 1968),

SBarbara Boland ct al,, The Prosecution of
Felony Arrests, 1979 (Washington, D.C.x
USGPO, 1983); and Barbara Boland and
Elizabeth Brady, The Prosecution of Felony
Arrests, 1980 (Washington, D.C.: USGPO,

1985,

Definttion of attrition

Case studies of attrition typically
measure attrition from the point of
felony arrest and define attrition to
include arrests the police do not pre-
sent for prosecution, arrests declined
for prosecution by the prosecutor,
and arrests filed in court but later
dismissed or acquitted at trial. Once
cases are filed in court, all charges
assoclated with a case must result in
a dismissal or acquittal for a case to
be counted as dropped. Conversely,
felony arrests that lead to a convic-
tion o1 the original felony charge or
to o reduced felony or misdemeanor
¢harge are counted as convictions.

This report uses a modified version
of this definition of attrition. Ar-
rests referred to other courts or
Jjurlsdictions for prosecution or to
diversion programs are not counted
as dropped cases. Dlversion pro~
grams represent a significant Intru-
ston Into defendants' lives and in
some jurlsdictions eligibility requires
an Informal or formal admission of
gullt. Cases referred to other courts
for prosecution may still result in a
conviction,

Also, acquittaly at teial are not
counted as dropped cases. Studies of
attrition often conclude or imply that
some dropped cases could result in a
conviction if only prosecutors or the
pollee worked harder and did a better
Job, This view seems Inappropriate
for those cases the prosecutor pyr-
sues to trials

and over time. And, rates of total
attrition are high. The finding that
large numbers of arrests do not lead
to a conviction is a phenomenon
common to all urban courts and
prosecutors.

Most cases that do not result in a
conviction are dropped at sereening
or in the lower court, before they
reach the felony court

Prosecutors and the courts often
report that as many as 85 to 90% of
the cases they handle result in a
conviction. The diserepancy be-
tween this rate and those reported in
case attrition studies is a matter of
perspective. in contrast to studies
that measure ease attrition from the
point of police arrest, prosecutors
and courts rarely measure their per-
formance on the basis of all arrests
the police present for prosecution.
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Police authority to arrest is based on [ 0 e dismissed Table 10. Fraction of indicted ensos
the legal concept that "probable In misdemeanor or felony court dismissed in felony court
cause" exists to believe a ¢rime has : - ;
been committed and that the suspect Percen oreen
committed the crime. The prose- ‘c’gst(',;“d g}’g‘gﬁ‘; g{,;g;“c“’d g’}'g’u"s‘;‘;
cutor's responsibility to conviet rests | Jurisdietion dismissed  flled Jurisdiction dismissed  Indleted
on the much more stringent legal = -
standard of "proof of guilt beyond a Cobb County 59')6 :_1,427 'I‘nllahzi’ssee 40% 2,879
" Chicago 45 35,528 Pueblo 31 173
reasonable doubt. Rhode Island® 41 5,485 Miam! a7 16,808
Tallahassee 40 2,879 Brighton 24 562
The prosecutor is supposed to "en~ Washington, D.C. 40 8,442 Kansas City 23 1,649
force the law" but must also protect gen&v gz l.ggg goldten Count g} . ggg
ucblo ontgomery County
the tt:ights of tlhe legatly gi :V?lli as Manhattan 33 30,810 Dallas® 20 14,784
the factually innocent. aining a Philadelphia 33 13,796 Indlanapolls 19 3,373
conviction on all arrests the police Colorado Springs 32 1,484 Portland 19 3,641
present, from a legal perspective, Davenport 32 1,312 Salt Lake City 19 1,546
could be (and has been) viewed as an Brlghto;l go 1,142 Dertrolt 18 1(11,433
abro n of duty. St. Louis 0 3,649 Buffalo 16 22
rogatio v Golden 29 1,838 Chicago 16 23,287
Thus not surbrisinely prosecutors Miami 27 21,413 Dedham 18 172
h ‘im';° sn pd gty p SUre GON- Salt Lake Clty 7 2,145 Cobb County 16 2,077
raditionaly do not measure Denver 25 3,772 Kalamazoo 15 933
vietion rates from arrest. The most Lansing 23 1,358 Loulsville 15 1,494
common measure for felony cases is Des Molnes 21 1,401 Rhode Island 15 3,804
from the point of indietment or Dallas 20 14,784 Washington, D.C, 15 3,217
bindover to the felony court, In- gort 1c:omns ig Egg Bost;‘)n }3 ;.ggg
. reeley Manhattan
dietment or bindover is a far more portland 19 3,802 Philadolohia 14 oo
serious action against an individual San Diego 19 11,534 Seattle 13 31126
than an arrest, and the declsion Los Angeles® 18 49,483 St. Louls 12 2,770
reflects a much more careful assess- | wminneapolls 18 2,364 Los Angeles 1 18,752
ment of the evidence than Is possible Seattle 18 3,126 Now Orleans® 1 3,659
by the police on the street. New Orleans 11 3,650 Des Molnes 10 1,222
Jurlsdiction mean 28% é‘::sg;ggo g s g;g
Although the formal legal standard is [ !
d are tt . %
still probable cause, virtually all b{,‘;;;’f,,‘f Q“:fnf;’;ssch%ﬁap‘ﬁ the same Jurisdiction mean 17
prosecutors apply a higher standard ©Dismissals Include acquittals at trial, 8Cases filed and cases indleted are the
of proof before they carry cases OBTS dataj seo table 7, same,

forward to the felony court. Most do
not carry forward cases for which
they do not think the evidence is
sufficient to support a convietion.
Caleculation of case attrition rates
(or conversely conviction rates) from
this point, however, means that
cases that are dropped between ar-
rest and indictment are not ineluded
in the calcutlation.

Attrition rates from court filing
and indictment are lower
than from arrest

The attrition rates in table 9 meas-
ure attrition from the point of initial
court filing (typically in the lower
court), The rates in table 10 meas-
ure attrition after indictment by a
grand jury or bindover to the felony
court as a result of a preliminary
hearing.

After the initial case filing the
average rate of attrition among the
jurisdictions is 28%; and after bind-
over or indietment, 17% (tables 9
and 10, respectively). This decline in
attrition as cases advance through
the various stages of the court re-
fleets a continual process of identi-
{ying and eliminating weak and un-
provable cases. By the time cases
advance to the felony court stage,
the question of guilt for the majority
of defendants has to a large extent
already been answered. Thus the
fraction of total attrition that oe-
curs after indictment or bindover is
typically low. In all but 1 of the 12
jurisdictions reporting, the majority
of arrests are dropped before cases
are formally charged in the felony
court (table 11). In six jurisdietions
the fraction of total attrition oceur-
ring after the indictment or bindover

bPnrtlul counts; see chapter II,

Teble 11. Praction of total attrition
that occurs before and atter indictment

Pereent of total

attrition oceurring:
Before  After

indiet= indiet=
Jurisdiction ment ment
Lansing 95% 5%
Los Angeles 95 5
San Diego 95 5
New Orleans 90 10
Washington, D.C, 90 10
Manhattan 90 10
Golden 81 19
Salt Lake ity 81 19
Rhode Island 75 25
Miami 72 28
Dallas 61 39
Tallahassee 16 84

stage is equal to or less than 10% of
all cases dropped; in only 3 juris-
dictions does it exceed 25%.
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Case attrition

Sereening arrangements are the most
important determinant of post-filing
dismissal rates

Some jurisdictions weed out large
numbers of cases immediately after
arrest, at the time of scereening,
before any court charges are filed.
Others dismiss most of their non-
convictable cases after the court
process has begun in the lower court
(but before indictment or bindover),
and some use both sercening and the
lower court preliminary procerdings
to weed out weak cases.

These differences in the handling of
cases account for the large variation
in attrition rates, as measured from
initial case filing, The data appear
to suggest that jurisdictions vary
greatly in their ability to prevent
case attrition after filing (attrition
rates vary from & low of 11% to a
high of 50%). In fact, however, the
data largely reflect differences in
sereening and charging arrangements
among jurisdictions. These differ-
ences include—

o institutional arrangements, such as
who files initial charges—the police
or the prosecutor, and

o prosecutors' sereening and charging
policies.

Typically, the first task of the
prosecutor is to screen arrests and
make a charging decision

The prosecutor hag several options at
sereening. He or she may decide
that—

e the police arrest charge is the
proper charge and make no change
from the initial police decision,

e the police charge is inappropriate
but a lesser felony or misdemeanor
charge is warranted,

¢ a more serious charge can be filed
(this is rare), or

¢ no charge at all is warranted and
the case should be dropped.

Typiceally, after a defendant is
arrested by the police either the
patrol officer who made the arrest
or a detective who did followup work
on the case preparas the papers
needed to present the ease to the
prosecutor. The attorney who
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sereens the ease reviews the written
materials, usually interviews the
police officer, and may also talk to
victims and witnesses either in per-
son or by telephone. Before filing a
court eharge against a defendant the
prosecutor must determine, at &
minimum, that all the elements of a
criine are present and that sufficient
evidence exists to link the defendant
to the crime.

In addition to the facts of the im-
mediate offense, the prior record of
the defendant may influence the
charging decision. A number of
prosecutors have special programs
for handling cases involving "career"
eriminals, and in some jurisdictions
formal legislative provisions exist
for "enhanced charging" of career
eriminals. Also, some prosecutors
have initiated diversion programs for
less serious categories of offenders,
such as first-time shoplifters.

Studies of proserutors' behavior,
however, have found that the
strength of the evidence and serious-
ness of the crime tend to be much
more important to the prosecutor's
charging deck«;ion than a defendant's
prior record.” The decisions made at
sereening are obviously of enormous
importance to the defendant. If the
case is rejected or dropped the de-
fendant may be free shortly after
being taken into custody by the
police, If the defendant is charged
with & misdemeanor his or ner poten-
tial sentence in most States cannot
exceed a term of 1 year in a local
jail. But if charged and convicted of
a felony the defendant ecould spend a
year or more in a State penitentiary.

The institutional arrangements for
sereening and charging, however, can
vary considerably

In all jurisdictions inciuded in this
report prosecutors screen cases and
make a substantive charging decision
roughly along the lines deseribed

b30an Jacoby, Prosccutorial Deeision-
making: A Natfonal Study (Washington,
D.C.t Natlonal Institute o{' Justice, 1881);
Brian Forst and Kathicen Brost, "A Theoret-

ical and Empirical Analysis of the Pros=-
ecutor," Journal of Lepal Studies 6 (1977).

above, But there are important dif-
ferences among the jurisdietions in
the technical arrangements for pro-
cessing cases at this stage in the
disposition process. The most im-
portant differences are~~

@ the fraction of all felony arrests
presented to the prosecutor for
sereening (in some jurisdictions the
police presereen and drop charges),
o the point in the disposition process
at which sereening occurs (in some
jurisdictions scereening oceurs after
the initial court filing), and

o the time periods allowed between
arrest, sereening, and court
charging.

The most common sereening/charg-
ing arrangement among the 37
sample jurisdietions is for all police
arrests to be brought to the pros-
ecutor for a charging decision within
a matter of hours after an arrest and
before charges are formally filed
with the court. In Boston, Chicago,
Kansas City, Mani.attan, St. Louis,
and Washington, D.C., for example,
all adult felony arrests are brought
to the prosecutor for screening, and
the prosecutor's charges are filed
with the court within 24 hours,

In Kansas City and St. Louis,
Missouri, State law specifies that
felony arrests must be reviewed and
charged within 20 hours of the time
of arrest, In Manhattan and Wash-
ington, D.C., the laws are vague as
to how quickly the prosecutor must
scereen arrests and make a charging
decision; the laws indicate only that
charges must be filed "with no un-
necessary delay.” As a matter of
poliey or local custom, however,
both jurisdietions try to sereen and
file formal charges within a day of
arrest.

The most important deviation from
this typical pattern is for the initial
court filing of charges in the lower
court to be initiated not by the
prosecutor but by the police, before
the prosecutor has an opportunity to
screen the case. In Cobb County, for
example, police present arrests to a
locally elected justice of the peace,
who virtually always approves the
arrest by issuing a formal arrest
warrant. The warrant charges are




then automatically filed the next day
in the State court (the lower court in
Cobb County), and an arraignment
and bond hearing are conducted by a
court maglistrate within 72 hours of
arrest. Although the district attor-
ney receives the warrant file shortly
after an arrest, the case is not for-
mally screened until the arresting
officer sends the district attorney's
office (usually within a week) a de-
tailed written account of the crime,

Among the 37 jurlsdictions included
in this report, only 6 (Buffalo, Cobb
County, Dedham, Louisville, Mont~
gomery County, and Rhode Island)
have a system whereby cases are
officially filed with the court before
the prosecutor has an opportunity to
screen and make a charging deci-
sion. Nationwide, however, this type
of proecessing Is more common than
this sample of jurisdictions sug-
gests. A 1981 survey of police and
prosecution agencies by the George-
town University Law Center found
that in only half of the surveyed
jurisdictions with populations over
100,000 was the prosecutor solely
responsible for sereening and initial
charging. Where charges were not
filed by the prosecutor, charging was
typically performed by the police.

In jurisdictions in which the police do
file court charges, rejection of cases
by the prosecutor is technieally not
possible; cases on which the proseceu-
tor does not wish to proceed are
typically dismissed in court. These
jurisdictions, of course, have
"sereening policies," but the statis-
tical results of those policies are
masked by the institutional system
of having police file arrests with the
court. An especially significant
aspect of such a system is the
lessened time pressure on the prose-
cutor to sereen and make a charging
decision. In Cobb County, for ex~
ample, the only time constraint on
the distriet attorney's charging
decision is the statute of limita-
tions. This contrasts markedly with
the due process requirements in

"William F. McDonald ct al,, Polige=
Prosceutor Relations In the Unite¢ States,
Institute of Law and Criminal Procsdure
(Washinzton, D.C.t Georgetown University
Law Center, 1981).

other jurisdictions in which, by law
or local custom, the prosecutor's
charges must be filed within a few
days of arrest,

One way prosecutors can deal with
time pressures is to share the
sereening function with the police,
which represents yet another varia-
tion from the typical sereening/
charging pattern. In California,
where the prosecutor must file
charges within 48 to 72 hours of
arrest, the authority of the police to
rescreen certain types of arrests
generally the less serious property
<1Jffenses) is formalized by California
aw.

In Los Angeles the district attorney's
office has prepared, within the con-
straints of the California statutes,
guidelines for the police to use in
prescreening felony arrests, Asa
result, of the approximately 100,000
adult felony arrests made by police
agencies in Los Angeles County
about 17% are dropped by the police
and another 31% are referred by the
police directly to eity prosecutors
for misdemeanor prosecution, The
number of felony arrests the district
attorney's office must sereen is thus
cut by almost half. In San Diego
police prescreening is somewhat less
extensive, but police screening
nevertheless reduces the number of
cases the district attorney must
screen by about a quarter,

Prosecutors' sereening policies also
vary and are an important factor in
explaining how jurisdictions handle
attrition

In jurisdictions where the police
either prescreen arrests or file court
charges on their own before present-
Ing cases to the prosecutor, meas-
ures of pre- and post-filing attrition
obvliously do not accurately reflect
policy decisions of the prosecutor on
how to handle cases. It is elear from
the data, however, that even when
these differing institutional arrange-
ments are taken into account, juris-
dictions still vary greatly In the
extent to which they eliminate (or
reject) cases at sereening or defer
the decision to drop cases until the
post-filing stage of court proecessing.

F Table 12. Fraction of felony arrests

rejected in jurisdictions that sereen
before filing of court charges

Percent Number

of arrests  of
Jurisdicetion rejected arrests
New Orleans 47% 7,713
Denver 46 8,074
Lansing 39 2,408
Los Angoles\;‘ 3 78,265
Minneapolis 34 3,609
Miami 32 32,468
San Dilego 27 16,474
Groeleg 26 865
Dallas 23 18,285
Salt Lake Clty 21 3,718
Golden 19 2,279
Washington, D.C. 15 9,977
Tallahassec 1 3,108
Manhattan 3 31,805
Jurlgdietion mean 27'%

Aneludes police releases made according to
written guidelines of the distriet attorney.

BTS dataj see table 7.

Roejections in Minneapolis include some
arrests referred to the city prosceutor for
misdemeanor prosccution.

CRejections are no true bllls by the grand

Jury,

In jurisdictions in which the police do
not file charges and police sereening
is either minimal or unmeasured the
average rejection rate is 27% (table
12), The rates for individual juris-
dictions, however, vary from a low
of 3% to a high of 47%. When the
screening practices of jurisdictions
with exceptionally low or high rejec~
tion rates are examined in greater
detalil, the differences in rejection
rates appear to reflect substantive
differences in sereening and charging
policies (implieit or explicit) among
jurisdictions.

In Manhattan, for example, where
the rejection rate is 3%, attorneys
question police officers, who are
routinely present at the time of
screening, about the facts and na-
ture of the crime, including the
background of vietims and the
relationship between vietims and
defendants. As in other jurisdictions
attorneys attempt to identify those
case types that are known to fall
apart frequently because of witness
problems (for example, erimes
involving domestic disputes, barroom
fights, or out-of-town vietims), Such
cases, however, are not typically
rejected; they are filed in the lower
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court, where many are ultimately
dismissed. As a result 81% of all
felony arrest attrition in Manhattan
occurs in the lower court after
formal court charges are filed (9%
occurs at sereening and another 10%
after indietment).

In New Orleans, which has a high
rejection rate at screening, a deci-
sion to file charges in a case is not
made until witnesses have been con-
tacted either by telephone or in
person and the sereening attorney is
convinced that the vietim and other
witnesses are willing to proceed with
the prosccution. In New Orleans the
filing charge is also the prosecutor's
plea position in a case, so the work
of the sereening unit Is especlally
thorough. Eleven of the approxi-
mately 60 assistant district attor-
neys work full time in the sereening
unit. They are also the most senior
attorneys in the office. As a result,
in New Orleans 90% of felony case
attrition occurs before arrested
defendants are formally charged.

The New Orleans system of screen-
ing is alded considerably by the fact
that due process in Louisiana does
not require immediate filing of court
charges, The local court standard
and the distriet attorney's policy are
to screen and file charges in 10 days.

There are, however, other jurisdic-
tions that both reject a high fraction
of cases at sereening and must make
a charging decision within a matter
of hours. In St. Louis, for example,
where cases must be sereened and
charged within 20 hours, at least 30
to 40% of felony arrests are reject~
ed.’ To aid the early identification
of problem-witness cases under such
tight time constraints, the circuit
attorney has a striet poliey of not
reviewing police arrests unless the
vietims and witnesses are brought by
the police to the circuit attorney's
sereening room, There, vietims and

8The PROMIS data for St. Louis do not in-
elude cases rejected. The eircuit attorney's
office estimates that at least 30 to 40% of
all arrests are deelined prosecution, That
St. Louis has a high vejection rate was
confirmed by an independent cheek with the
St. Louis police department on the number
of arrests pregsented for proseeution,
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Table 13. Practlon of total attrition
that occurs at screening and after court
charges are filad

Porcent of total

attrition ocourringt

At After
Jurlsdletion sereening  flling
New Orlcans 20" 10%
Denver 79 21
Los Angeles 76 24
Lansing 5 25
Minncapolls 74 26
San Diego 68 32
Greeley 65 35
Miami 64 36
Dallas* 61 39
Salt Lake Clty 51 49
Golden 45 55
Washington, D.C. R} 89
Tallahassee 16 84
Manhattan 9 91
* Attrition after filing and after Indiet-
ment are the same beeause there s no case
processing in the lower court; sce table 11,

witnesses are carefully interviewed
and the consequences of filing court
charges thoroughly explained, This
provides witnesses with an opportu=
nity to indicate whether they are
willing to proceed with prosecution
tgelfore formal court charges are
iled.

Jurisdictions vary greatly in the
extent to which nonconvictable cases
are identified and dropped at the
time of sereening (table 13), In
Denver, Lansing, Los Angeles,
Minneapolis, New Orleans, and San
Diego two~thirds or more of all case
attrition occurs at sereening; in
Manhattan and Taliahassee, only 9%
and 18%, respectively, of attrition
occurs at this point.

The most common reasons for case
attrition are evidence and witness
problems

As documented by the sereening
prosecutors in seven jurisdictions,
witness problems and evidence-
related deficiencies account for half
or more of the rejections at sercen-
ing (table 14). Witness problems are
typically more common for erimes
against persons than for crimes
against property. This is even true
for robberies, which are more likely
to involve defendants and vietims

who are strangers than are assaults.
Crimes involving theft of property,
such as burglary and larceny, are
more likely to involve problems of
evidence (appendix A).

Patterns of dismissal reasons are
somewhat more varied and more re~
flective of specific jurisdictional
practices than are reasons for rejec=
tions (table 15). A common reason
for a dismissal (38% or more) in five
of the jurisdictions Is a plea on an-
other case. Such actions represent
dismissals of cases for defendants
with more than one active case.
Typically, one case is dismissed but
a plea of gullty is obtained in anoth~-
er. In this situation a case is
dismissed but the defendant is still
convieted,

Still, witness and evidence problems
remain a common reason for a dis-
missal,

Explanations of evidence and witness
problems: The findings of in-depth
studies

In-depth studles of attrition basically
support the prosecutors' view that
avidence and witness problems con~
stitute the principal reasons for case
attrition, However, In seeking to
identify the underlying causes of
such problems the studies present
varying explanations. The expla-~
nations gencrally emphasize three
causes of evidence and witness
problems: factors associated with
vietims and defendants, police
practices, and the procedures and
policies of the prosecutor.

Characteristics of victims and
defendants. In its study of New York
Clty felony arrests in 1971 t.e Vera
Ingtitute of Justice reportad that
prior relationships between vietims
and defendants (such ag those in-
volving the victim an¢ his or her
spouse, neighbor, lover, customer)
commonly led to dinmissals. The
most frequently muntioned reason
for such dismissals was lack of
cooperation by the vietim, and the
cxplanation offered most often for
noncooperation wés reconciliatjon
between vietim and defendant.

I3¢e Felony Arrests, note 1 above,




Table 14. Reasons why felony arrests are declined for progacution

Percent of declinations duo tos

Number of Plea on Referral

declined  Insuificient Witness  Due process Interest of  another Referral to  for other
Jurisdietion cases® avidence problems problems Justice case diverslion presocution  Other
Golden 1 594% 2% 2% 5% 2% 2% 2% 0%
Greeley 235 52 7 0 38 0 1 2 0
Manhattan 995 61 23 5 4 0 - 3 4
New Orleans 4,114 38 30 12 8 0 7 i -
Salt Lake Clty 973 58 12 1 8 1 2 19 -
San Diego 4,940 54 15 6 9 1 0 ] ?
Washington, D, 1,535 30 24 13 0 - 3 29

- Insufficient data to caleulate.
* Excludes cases for which reasons arc
unknown.

cases are excluded from counts of rejected
cases {n other text tables,

Note: Deelined eases Include diverstons and
cases referred for other prosecutio:, These

Table 15, Reasons why cuses are dismissed after filing or indictment

Percent of dismissals due to:

Number of Due Interest Plea on Referral Referral

digmissed  Inguffictent Withess process of another to for other
Jurisdietion cases® evidence problems problems  Justice case diversion prosecution  Other
Brighton 443 16'% 7% 1% 10% 43% 21% 2% 0%
Colorado Springs 675 13 I3 2 3 10 16 14 0
I'ort Colling 357 4 5 1 5 41 27 15 0
tinlden g 14 14 1 7 38 17 9 0
tirceley 207 12 25 1 4 18 20 20 0
Indianapolis 639 a 15 1 33 21 - 1 1
Lo Angeles 8,351 29 16 2 17 2 10 10 14
Louisville a2 i1 10 3 28 5 15 3 24
Manhattan 10,233 26 24 1 1 4 0 1 28
New Orleans 429 a 16 20 15 6 1 1 14
Portland 206 15 22 - 6 23 7 13 13
Pucblo 146 16 11 2 7 43 14 (1 0
St. Louis 1,007 2 20 9 4 10 - 1 32
Sult Lake 017 16 17 1 2 27 9 9 19
San Diego 2,630 25 i1 3 1 18 10 6 20
Wushington, DY 3,656 21 16 1 4 9 7 1 4

Note: Dismissed eases in this table include
diversions and cases referred for other
prosecution, These cases are excluded from

counts of dismissed eases in other text
tables,
= Insufficient data to caleulnte.

* Excludes cases for which reasons are
unknown.

The Vera study also found that cases
in which the vietim and defendant
were known to each other consti-
tuted 83'% of rape arrests, 36% of
robbery arrests, and 39% of burglary
arrests, Overall, 567 and 356,
respectively, of the violent erimes
and property erimes analyzed in-
volved a prior relationship between
the vietim and defendant,

Analyzing all cases of violent erime
brought by police to the Distriet of
Columbia prosceutor during 1973, an
INSLAW study also documented the
high proportion of scrious arrests
that involve a prior relationship
between the vietim and defendant.
Of 3,826 arrests for violent erime,
13% involved family members; 44'%,
friends or acquaintances; and 43%,

strangers. A prior relationship
between vietim and withess was
articularly frequent in homicides
75%), assaults (75%), and sexual
assaults (61%). Overall, 57% of the
violent erime cases involved wit-
nesses mlﬂ arrestees who knew one
another.

Another INSLAW study, in seven
large jurisdictions, found markedly
lower rates of convietion when a
prior relationship existed between
the vietim and the defendant, In
New Orleans, for example, 19% of
the offenses involving family mem-
bers and 30% of those involving a
friend or acquaintance ended in con-

10kristen M. Williams, The Role of the
Vietim in the Prosecution of vioieat Geimes
ashington, D.C.: INSLAW, T978).

efe »

viction. In contrast, 48% of the
offenses involving vietims and
defendants who were strangers i
resulted in conviction (table 16).

In addition to a prior relationship
with defendants, vietims may possess
certain negative traits or have en=-
gaged in certain activities that
contribute to case attrition. A study
by the Center on Administration of
Criminal Justice at the University of
California (Davis) analyzed the
attrition of arrests for robbery,
burglary, and felonlous assault during
1978 and 1979 in Jacksonville,
Florida, and San Diego, California,
The study noted, consistent with the

HUprian Porst et al,, Arrest Convietabilit
a3 a Measure of Poliée Performance

(Washington, D.C.: INSLAW, 1081),
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findings of the other studies, that
cases with vietim-witness problems
had substantially lower convietion
rates than those that did not have
sueh problems. In Jacksonville 50%
of the robbery defendants in cases
without vietim-witness problems
were convicted, while only 21% of
defendants in cases with sueh prob~
lems were convicted, The corre-
sponding figures for burglary 19
defendants were 76% and 23%.

The most frequent type of vietim-
witneys problem in Jacksonville and
San Dicgo was the existence of one
or more characteristics that reflect-
ed adversely on the eredibility or
relisbility of the vietim-witness.
For example, in robbery cases some
vietims and witnesses were aleo-
holies, had been drinking, were
seeking sex or drugs, possessed a
eriminal record, were afflicted with
a physical disability, or had a lan~
guage problem.

The same study also noted that vie-
tims or witnesses themselves were
sometimes engagred in eriminal acts
or at least questionable activity that
made them culpable, Not only does
culpability cast doubt on the eredi-
bility of witnesses but also may
ultimately discourage o witness-
vietim-~fearing inerimination—from
continuing to cooperate with
prosecutors.

Egee Anrets Wittt Convietion, note 2
above, )

Table 16, Convietion rate by vietim- .
defendant relationship and erime group in
Now Orleans, 199778 ;

{

Pereent of defendants eon=
Yieted when vietims weee

Tricnds?
acquains
Crime geoup  Pasily tanees  Steangers
I et e s e
All 10, 30 487
i Violent 1 14 3
. Peoperty i e 43

© Other 14 15 50

o 4
* Sourrer Brian Farat et al, Areesk
o Convietahility nan Measaee of Polies,
Berfeemnnen (Wirkunr 3ton, 1 e AW
1941Y
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Police practices and evidence and
witness problems, Most reported
erimes are solved, that is, an arresi
Is made because a witnes calls the
police and is able to provide them
with sufficient information to
ldentify a suspect sqon after the
crime has occurred.™ Also, the best
evidence for prosceuting a case is
that gathered at the erime scene
rather than as the result of investi-
gative work.,14 Thus the strength of
a prosecutor's case is highly depen~
dent on the police--on the evidence
gathered and the witnesses identified
by police at the seene of the erime.

In examining the police contribu~
tion to successful prosccution, an
INSLAW study identified three fac-
tors that significantly enhanced the
chance of obtaining a conviction—

» baving at least two witnesses,

» recovering physical evidence, and
# making an arvest within 30 minutes
of the offense,

The authors inferred that a speedy
arrest influencer convietions by
increasing the probability of re~
covering efédence and identifying
witnesses,

The most interesting finding of the
study was that In the jurisdictions
analyzed a small fraction of the
arresting officers—from 8 to 19%—
gccounted for 50% of the arrests
that ended in a convietion. This
central finding, that a few officers
appear to be better at producing
convictable arrests, was confirmed
aven after such factors as officer
assighment and the inherent con-
vietability of the arrest type were
held constant.

Interviews with samples of high and
low conviction rate officers revealed
that high conviction rate officers
indicated they took more steps to
locate additional witnesses, They
U3 y\mert 4o iori, The Polive and tho Putlie
(,‘«‘w) Huyen, onn,t Yale Univeraty Press,
1T,

“E’eter‘ sireewand, Jun S, lenken,
Joan Peteratia, The feeml Investizatie
Proecss (Lexngtan, $Tas e 1, Tieath,
TR

l"‘%m‘ Arpest envietahility, note 11 ahove

were also able to specify more
techuiques for gathering evidence.

Prosecutor policies and evidence and
witness problems. There are o num-~
ber of actions the police can take to
prevent unnccessary case attrition,
but it would he misleading to con-
clude that attrition g primerily a
police problem, Rescarchers empha-
size that case attreition often results
from the generally weak link be-
tween police and proseeutor, Con-
vietions require more evidence than
do arrests, and although the police
are responsible for eolleating evi-
dence, police organizations are
geared to rewarding officers for
making arrests not obtaining con-
vietions. Proscecutors frequently
complain that the police provide
them with too little information, but
they rarely make a systematic effort
to inform the police about case
dispositions or about the specifics
they need,

A study of police-pro.:*cutor rela-
tions by the Georgetown University
Law Center used a decision-simula~
tion technique to determine the
extent to which police and prosecu~
tors differ in their perceptions of
the amount of evidence nee%d to
make prosceutory decisions,” In
the simulation senior police officers
were told to imagine they were belng
asked by junjor officers about what
charging decision to recommend to a
prosecutor In a robbery case. In
advising the junior officer the senior
officer could select from a folder
containing 44 index cards as many
items of information as needed to
make a recommendation, The same
simulation was conducted with senior
prosecutors, who were asked to
advise hypothetical junior pros-
ecutors. Analysis of the simulation
results revealed that prosecutors
required 40% more items of informa-
tion than did police before a
charging decision could be made.

According to the study condueted by
the Center on Administration of
Criminal Justice, police and prose-
cutors both agreed that 80% or more

1500 BPolige=Drosesutor Relationg, note ¥
ahove,
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of the suspeects whose cases were
dropped were guilty. The pollce,
however, were more likely than
proscetttors to indicate that some
of the eases could be salvaged,

The study also concluded that cases
could be salvaged through more risk-
taking by prosccutors, For example,
the authors stated that prosecutors
gencrully belleve that they cannot
successfully prosecute a robbery
case i they eannot produce the
vietim—even if they have other good
witnesses. Ilowever, the few prose=
cutors who have tried such cases
report a reasonably good success
rate. Noting that a high convietion
rate could indicate that the pros-
ceutor's office Is "ereaming or
"skimming" the solid cases, the
authors suggested that an annual
audit of a sample of cases not filed
would help to determl.e whether
conviction opportunities are being
missed,

The center's study also suggested
that, in many instances, both police
and prosecutors appeared to have
merely assunted that cooperation
would not be forthcoming from cer-
tain vietim-witnesses, This observa-
tion was also made in a study of
witness cooperation in the District
of Columbia. 'The study concluded
that

sprosecutors were apparently
unable to cut througn to the true
intentions of 23 percent or more
of those they regarded as un-
cooperative, and, therefore, re-
corded the existence of witness
problems when this was a prema~
ture judgment at best and :’.?
incorrect decision at werst,l

Two reasons were advanced for this
apparent mislabeling by prosecutors
of witnesses' true intentions. First,
prosccutors indicated noncoopera~
tiveness not on the basis of per-
ceived noncooperation in the case
but in anticipation of it:

¥ prann 4 Cannavale, dr. and William D,
Taleon (ed.), Witness Cooperation
(Lexington, Massr Loxington Boolis and
Institute for Law andg Social Research,
1076):Appendix A, 36,

The assumption was occasionally
made that witnesses would not
persevere in the prosecution of a
friend or relative no matter how
cooperative the withess initially
seemed to be, Although this pre-
diction may have proved true in
some cases, it most liligly was
erroncous in others...

Fallure to communicate effectively
with the witness was the second
reason advanced to explain why pros-
ccutors often misgauged witnesses
true Intentions. "Falilure to
communicate" means not only failure
by prosccutors to make contact with
witnesses either orally or by mail

but also all those impediments that
prevent witnesses, once contacted,
from clearly understanding the
communication or easily responding
to what is communicated. As a
result the study found that a number
of witnesses who were willing to
cooperate were, unknown to them-
selves, classified by prosecutors

as honcooperators,

18&1(_1_.2Ap1)cndlx A, §0,
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Chapter IV

Guilty pleas and trials

The statistics presented in the chap~
ter on case attrition show that close
to half of all felony arrests are
either rejected by the prosecutor at
screening or dismissed by the pros-
ecutor or judge after filing. This
chapter focuses on arrests that are
carried forward for prosecution and
result in guilty pleas or trials.

In some jurisdictions all econvictions
resulting from a felony arrest ocecur
in the felony court; in others, many
felony arrests are convicted in

the lower court, on misdemeanor
charges. Thus this chapter looks at
guilty pleas and trials for all felony
arrests filed with the court as well
as for those arrests that are subse-
quently indicted or bound over to the
felony court for disposition,

The most common disposition of a
felony arrest not rejected or
dismissed is a plea of guilty

The fraction of all felony arrests
disposed by a guilty plea to a felony
or misdemeanor charge among the
jurisdictions reporting is 45% (table
17). Together, guilty pleas and
dropped cases account for 90% of alt
felony arrest dispositions among
these jurisdictions. The remaining
cases are primarily taken to trial,
referred to diversion programs, or
referred to other agencies for pros-
ecution.

A more common way to look at the
prevalence of guilty pleas is to
calculate the percentage of all plea
and trial adjudications that are
guilty pleas. This calculation makes
it clear that the routine method for
obtaining convictions is through a
guilty plea. In most jurisdictions
over 80% of all plea and trial
adjudications are the result of a
guilty plea (tables 18 and 19).

Recognition of this fact—that the
vast majority of convictions are the
result of a guilty plea rather than a
guilty verdict—has since the mid~
1960's fostered a vigorous national
debate over the nature and propriety
of guilty pleas. At the center of this
debate is the role the prosecutor
plays in obtaining guilty pleas
through plea bargaining.
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Table 17, Fraction of felony arrests that result
in rejection, dismissal, or guilty plea
Percent of felony arrests resulting in:
Number of

Rejection Rejection, felony

or Guilty dismissal or arrests
Jurisdiction dismissal plea guilty plea disposed
Cobb County 50% 38% 88% 4,427
Dallas 38 5% 93 18,285
Denver 58 32 90 8,074
Golden 42 1 89 2,279
Greeley 40 48 88 865
Lansing 52 39 o 2,403
Manhattan 35 61 a8 31,808
Miami 50 46 96 32,468
Minneapolis 46 44 90 3,609
New Orleans 52 34 86 7,773
Rhoda Island 41 55 96 5,485
Salt Lake City 11 45 86 3,718
San Diego 40 51 91 16,474
Tallahassee 44 47 91 3,108
Washington, D.C. 48 39 87 9,977
Jurisdietion mean 45% 45% 90%

The conventional view of plea bar-
gaining holds that to avoid going to
trial in the majority of cases prose-
cutors are willing to reduce the
seriousness of charges against a
defendant in exchange for a plea of
guilty. The characteristics of the
guilty plea process in the jurisdic-
tions included in this report indicate
that the process of obtaining con-
victions through pleas rather than
trials is more varied and more
complex than this view suggests.

The guilty plea process: The
unilateral reduction of charges
in the lower court

Many pleas to reduced charges are
not the result of nepotiations
between the prosecutor and defense
attorney, but rather of a unilateral
decision on the part of the prose-
cutor that the appropriate conviction
charge should be less serious than
the initial arrest or court charges.
Often such unilateral decisions are
made at screening or in the early
stages of felony case processing,
before bindover and before the
prosecutor has had an opportunity to
talk with the defense attorney.

The reduetion of a felony charge to a
misdemeanor, for example, frequent-
ly refleets the prosecutor's unilateral
decision not to carry certain types of
cases forward to the felony court.

Table 18. Guilty pleas 8s a percent
of guilty pleas and trials, cases filed

Percent of Number

guilty pleas of pleas

and trigls and
Jurisdiction  that are pleas  trials®
Greeleg 98% 423
Pueblo 98 193
Cobb County 96 1,1
Miami® 96 15,585
Fort Collins 95 519
Golden ] 1,129
Manhatten 95 20,577
San Dlego 95 8,804
Brighton 94 699
Denver® 94 2,745
Rhode Island 94 3,241
Geneva 93 792
Colorado Springs 92 809
Minneapolis 92 1,711
Tallahassee 92 4,786
St. Louis 91 2,052
Salt Lake City 91 1,828
Dallas 90 11,771
Lansing® 89 1,057
Davenport 88 » 800
Des Moines 82 1,100
New Orleans 82 3,230
Washington, D,C. 82 4,785
Portiand 81 2,986
Scattle 8 2,707
Chicago 75 19,625
Philadelphia® 41 8,691

Jurisdiction mean  88"%

g’l‘rials inelude court and jury trials,
Partiai counts; see chapter I,

Cpstimated; see chapter I

That these unilateral decisions can
affect the conviction outeomes of a



Table 19. Guilty pleas as percent

of guilty pleas and trials,
cases indicted

Popcent of Number

gullty pleas of pleas

and trials and
Jurisdiction  that are pleas  trials®
PucbloP 97% 104
Cobb %ountyc 98 1,771
Miamf{ 95 12,338
Rhode Island® 94 3,241
San Diego 93 4,404
Golden 92 528
Kalamazoo 92 792
Tallahassee® 92 1,529
Dallas® 90 11,71
St Louls 90 2,435
Brighton 18 363
Dedham 48 144
Los Angeles 88 16,501
Salt Lake City 88 1,235
Manhattan 87 7,035
Kansas City 86 1,216
Lansing 86 617
Indianapaits 83 2,734
Des Moines® 82 1,100
New Orleans® 82 3,230
Buffalo 80 1,035
Portland 80 2,784
Detroit 79 8,552
Montgomery County 79 856
Louisville 78 1,222
Seattle® 78 2,707
Washington, D.C, 78 2,736
Chieago® 7% 19,625
Boston 74 1,121
Philadelphia 42 8,214

Jurisdiction mean  84%

A7pials inelude court and jury trials.

bpartial counts; see chapter I

SPor both cases filed and cases Indicted, all

Bleas and trials oceur in felony court,
Estimated; see chapter II,

®Cases filed and cases indleted are the

same.

substantial number of felony arrests
is illustrated by data on the disposi~
tion of felony arrests by the court of
final disposition in Golden, Manhat-
tan, Salt Lake City, and Washington,
D.C. (figure 3). In the four juris-
dictions the fraction of all felony
arrests carried forward to the felony
court ranges from 42% in Salt Lsake
City to 26% in Manhattan, Although
many of the arrests not ca.ried for-
ward are either rejected or dismiss~
ed, a substantial number are disposed
as misdemeanor pleas in the misde-
meanor court. In these four juris-
dictions from 36 to 69% of all guilty
pleas are to misdemeanor charges in
the lower court (table 20),

evidence is reviewed, witnesses are

———— ———————————————————— el s
Pelony arrest dispositions by court of final disposition
(Goldor, Aantiatten, Salt Lake City, and Washington, D.C.)
Golden, Colorado 3 diverted/referred
43 =15 dismissed
19 to s e nve o 24 disposcd by pl
rejected " misdemcaner e ed disposed by plea
court -~ 1 disposed by trial
100 arrests - 81 necepted -
38 «= 8 dismissed
}glony - L 23 disposed by plea
court = 2 disposed by trial
5 diverted/referred
Manhattan, New York 1 diverted/referred
T 28 dismissed
3 to
rejected misdemeanop = =-—==-"==-1-=+42 disposed by plea
court = * disposed by trlal
100 arrests —lw-——e 97 accepted.--
26 = 4 dismissed
}glony 19 disposed by plea
court h—» 3 disposed by trial
Salt Lake City, Utah 4 divet ted/referred
32 —-=12 dismissed
21 to 16 disposed by pl
rejected migdemennop e ———— sposed by plea
court e 0 disposed by trial
100 arrests 74 accepted -
42 -+ 8 dismissed
5 to
diverted/referred felony 29 disposed by plea
court - 4 disposed by trial
1 diverted/referred
Washingtor, D.C. 3 diverted/referred
52 - 28 dismissed
15 to oL 18 disposed by pl
rejected misdemeanor ~ st 16 dlSposed by plea
court 3 disposed by trial
100 arrests «~f-----= 84 accepted -
32 =~ 5§ dismissed
1 to
diverted/referred "folony © s 2; d:sposcg l;y l:‘:’“
* Less than 0.5% court ~= 0 disposcd by trial
Figure 3
In Munha?tan the }.‘.ey dem?lon point Table 20. Guilty pleas by level of court
for reducing felonies to misdemean-
ors is sereening, before court Percent of all  Percent
charges have been filed and counsel guilty pleas — of all
appointed. In Washington, D.C., L TOl
some felony arrests are reduced to meanor Pelony ending
misdemeanors in the complaint durisdietion court  court  in pleas
11734 .
r‘oom., while otl\er§ me_reduged at . \lanhattan 60%  31%  61%
the time atto.rneys review fll(’..d cases Golden 51 49 47
for presentation to the grand jury, It | Washington, D.C. 46 54 39
is at the latter stage that all the salt Lake City 36 64 15

i
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contacted, and evidentiary weak-
nesses not apparent in the complaint
room are identified.

The guilty plea process: Differing
practices in the felony courts

Most studies ol plea bargaining have
focused on the guilty plea process
only in the felony court. These
studies have found great variation
among jurisdictions in terms of—

e who participates in plea
negotiations,

e what is negotiated, and

e whether pleas are negotiated at
all.

A survey of plea bargaining in 30
jurisdictions by the Georgetown
University Law Center, for example,
found that in some jurisdictions
judges play a key role. In others,
however, they rarely if ever partici-
pate in plea discussions, leaving plea
agreements to be worked out entire-
ly by the prosecutor and defense
attorney.

The kinds of agreements reported in
the survey were also varied, inelud-
ing eharge reductions by the prose-
cutor, agrecements by the prosecutor
as to what sentence to recommend
(or merely an agreement to remain
silent at sentencing or to keep the
vietim away from the sentencing
hearing), promises by judges to
impose specific sentences, and even
judieial promises to sentence to
particular institutions. The variety
of plea offers appears to be limited
only by the "imagination of the
participants" involved,

It was also reported that not all
jurisdictions engage in what has been
termed "explicit" bargaining, Ex-
plieit plea bargaining in the George-
town study was defined as “overt
negotiations between two or three
actors (prosecutor, defense attorney,
and judge) followed by an agreement
on the terms of the bargain.* Im-
plicit bargaining, on the other hand,
was defined as "an understanding by

Lizerbort 8. Miller, William ¥, McDonald, and
James A, Cramer, Plea Barpaining in the
United States, National Institute of Law
Enforcement and Criminal Justice {(Washing-
ton, O 178 Naanetarnt af Tstiee, 1978),
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the defendant that a more severe
sentence may be imposed for going
to trial rather than pleading guilty."2
The results of the survey suggest
that it is possible, at least in some
courts, to obtain a large number of
guilty pleas without negotiation. As
one of the authors noted, in some
courts "there is nothing negotiable
about pleading guilty." The defend-
ant or his attorney is informed of the
charges and evidence against him by
the prosecutor or judge. If the
evidence cannot be refuted, the
defendant's choice i§ simple: plead
guilty or go to trial.

Data from several of the 37 juris-
dictions in this report suggest that it
is possible for prosecutors to obtain
pleas in a high fraction of cases
without charge reduction (table 21).
In 10 of 16 jurisdictions 70% or more
of guilty pleas in the felony court
were pleas to the top charge. These
statistics, however, mask many
underlying differences. Consistent
with the Georgetown study, the
nature of plea negotiations in the 37
jurisdietions is varied.

In some jurisdictions judges
participate in plea discussions
and the focus of negotiation
is not always the charge

In Manhatten and Rhode Island fel-
ony court judges routinely partiei-
pate in plea discussions and are
willing to indicate what sentence
they will impose if the defendant
pleads guilty. In Manhattan assistant
prosecutors also routinely reduce the
indietment charge by one count un-
less aggravating circumstances are
present. Given the great latitude
provided judges by New York's penal
code, in many instances (particularly
nonviolent thefts) the prosecutor's
deeision whether to insist on a plea
to a top or reduced charge has little
practical effect on the judge's
sentencing diseretion and therefore
on the sentencing promise the judge
can make,

2bid, xili=xiv,

3willlam F. MeDonald, "From Plea Negotia-
tion to Coercive Justice: Notes on the
Respecification of a Coneept," Law and
Soclety ®evicw, 13, no. 2 (1979):385,

s

Table 21, Fraction of guilty pleas
to top charge in felony court

Pereent of
fuilty pleas to:
Ro~ Number

Top duced of
Jurisdiction charge® charge pleas?
Indianapolis 87 13% 2,249
Des Molnes 84 18 899
Kalamazoo 84 16 730
New Orleans 83 17 2,653
Rhode Island 79 21 3,043
St, Louls 70 21 2,208
Kansas City 76 24 1,040
Louisville 16 24 954
Pgrtland 18 25 2,236
Los Angeles 1 29 14,481
Washington, D.C. &8 42 2,128
Salt Lake City 44 56 1,081
Lansing 38 62 533
Manhatitan a8 62 0,143
Detroit 36 64 5,949
Golden 26 74 460

Aineludes pleas to equivalent charges.
bXumber of pieas for which data on plea to
top charge were avallable,

In both Louisville and St. Louis plea
offers concern the sentence recom-
mendation the attorney will make to
the judge. In Louisville individual
attorneys are given the diseretion to
determine what this recommendation
will be, and the recommendation it~
self may concern either the amount
of time to be served or whether the
sentence is to be incareeration or
probation. Louisville judges vary in
the extent to which they are willing
to participate in plea discussions.

In St. Louis the plea offers trial
attorneys can make are tightly
controlled by supervisors. All initial
offers are reviewed by egither the
trial chief or the first assistant
before they are communicated to the
defense attorney, and any change
from the initial offer requires
supervisory approval, For all cases
the circuit attorney's office recom-
mends some amount of incarceration
time. Whether the defendant should
go to prison or be sentenced to pro-
bation, however, is considered the
decision of the judge. In Missouri
judges are prohibited by law from
participating in explieit plea
discussions.

In Indianapolis, Detroit, and Lansing
plea discussions are essentially
between the prosecutor and defense



attorney (judges, in other words, do
not routinely participate), and the
focus of the discussions is on
charges. In Indianapolis the prose-
cuting attorney's policy is to try to
get a plea to the lead charge, but
attorneys are allowed to disiniss
other included charges. Because
judges in Indianapolis rarely sentence
consceutively, this type of bargain-
ing, in practice, has little effect on a
Judge's sentencing diseretion, and it
Is not clear that the defendant is
"eetting a break.!

In both Detroit and Lansing, office
policy permits the reduction of
charges but not on all types of cases,
and even reduced offers are control-
led by supervisors, In Detroit, for
example, only the five senior docket
attorneys who supervise the work in
the five felony trial sections of
Detroit's recorder's court are
authorized to make or change plea
offers, Only charge rednctions are
permitted, and the offers are typi-
cally presented to the defense
attorney on a take-it-or-leave-it
basis,

In some jurisdictions, plea offers are
not negotiable

What appeers to distinguish jurisdie-
tions in their approach to guilty
pleas has less to do with an observed
or expressed willingness to reduce
charges than with managerial at-
tempts to limit or control the
amount of explicit "negotiation" that
oceurs by controlling the discretion
that assistant prosecutors may exer-
cise in obtaining guilty pleas. In St.
Louis and Detroit, for example, the
substance of plea discussions is very
different--sentences in St. Louls and
charge reductions in Detroit—but
both jurisdictions give individual
trial assistants only limited disere~
tion to determine or ehange initial
plea offers.

One of the most tightly controlled
guilty plea systems amony the juris-
dictions in this report is that
initiated by the district attorney in
New Orleans. The office plea posi-
tion on each case is determined at
the time of sereening by one of the
sereening assistants, the most exper-

lenced attorneys in the office. Trial
attorneys who handle eases aflter
they ave filed in court are not al-
lowed to reduce charges or make
sentence recommendations. If
defendants do not plead to charges
as flled, assistants are required to
take the case to trial. Rigorous
controls have been implemented to
prevent reductions of charges after
filing, Some defendants, of course,
are allowed to plead to a reduced
charge when new evidence indicates
such a charge Is warranted legally,
but this is not common and requires
a written explanation by the trial
assistant, All reductions must also
be approved by a trial chief,

Defense attorneys in New Orleans
are aware of these office policies.
Thus, the formal eriminal court
arraignment on the charges filed is
typically the official communication
of the district attorney's plea
position. If defense attorneys wish
to discuss the charge with the trial
assistants they may ask to speak
with them. Trial assistants are not
allowed to Initiate discussions about
the plea. Although the district at-
torney's anti-plea-bargaining poliey
is eircumvented by some judges, who
actively negotiate with the defense
over sentences, in many cases de-
fendants plead without negotiation
by the prosecutor or the judge.

The debate on plea bargaining:
Review of other studies

The most strident crities of plea
bargaining have tended to equate
justice with the adversary nature of
formal trials and have viewed the
lack of trials in and of itself as
evidence that defendants' constitu-
tional rights are being denied.

Conviction without trial has further
been viewed as a relatively recent
aberration. In the past a better
system was said to prevail in which
defendants were routinely found
guilty at public trials over which a
judge presided and a jury determined
guilt after hearing arguments as to
the defendant's guilt or innocence,

The most common and popularly held
explanation for the current predomi-

nance of guilty pleas stresses the
pressure of the heavy easeloads that
have aecompanied the vise in urban
erime pver the past several de-
cades.” Given the enormous volumne
of cases with which the court must
contend, the only way to dispensc
any justice at all, it is argued, is to
induce the mass of defendants to
plead guilty in return for a promise
of lenleney, If most defendants were
not indueced to plead guilty but
instead were to demand a trial the
courts would be hopelessly jammed
and the administration of justice
would break down.

The view that plea bargaining is a
recent aberration caused by the
pressure of heavy cascloads is
inereasingly being questioned

A study using data on court disposi-
tions in Connecticut over & 75-year
period, beginning in 1880, has pre-
sented evidence that the ratio of
trials to total convietions has not
changed appreciably since the latter
part of the 19th century,

The Conneeticut study, by Milton
[Teumann of the University of Michi~
gan, found that the percentage of
convietions obtained by a trial from
1880 to 1910 was about 10, about
the same as that observed in the
carly 1950'.” The 1 to 10 ratio is

44 review of the caseload argunient and its
eentrality to explanations of plea barpaining is
contained in Milton Heutann, Plea Borpajning
(University of Chiengo Pross, 1078)24°33,
While the enseload argument is eritieal to
most explanations of plea bargaining, a num-
ber of other factors have also been advaneed
as important, Sociologists and political
seientists, Ly particular, have argued that “he
situation is a result of the "burcaueratie™ op
Yorganizational" concerns of key court partiei-
pants. One theory posits that atturneys (both
prosecutors and defensc attorneys) prefer the
certainty of a convietion by plea as opposed to
the uneortainty of a teial and to avoid teial=-
an cvent they caniot control--are willing to
cooperate and accommanlate one another, Sce
Abraham S, Blumberg, ¢riminal Justice (New
Yorks New Viewpoints, T379L A VarTant of
this argument is that participants in court=
room processes have a limited copacity for
confliet (in other words adversary proceedings
and trials) and therefore develop cooperative
routines for Jdisposing of eases. Sce James
Lisenstein and Herbert Jacobs, Felony Justiee
(Boston: Little, Brown and Company, 10775

-
“Heamann, Plea Bargaining, note 4 above.
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almost exactly the same as that fre-
quently cited today and virtually the
same as that calculated in this
report.

Heumann also compared, for the
same period, the ratio of trials to
convietions in three high-volume
courts with that of three low-volume
courts. Again, he found that in both
the high=~ and low=-volume courts the
trial ratio varied little from the
overall mean of 1 trial for every 10
dispositions of guilt,

Other investigations by legal
historians sugpest that at least by
the late 19th century guilty pleas
were 4 common method of case dis-
position in many parts of the United
States.” Although there was a time
when most eriminal matters were
settled by trial, this appears to
have been as long ago as the 18th
century.

John H. Langbein, a professor of law
at the University of Chicago who has
studied the trials of this earlier ecra,
suggests that they were vastly dif-
ferent from the trials of today., A
jury trial of the ecarly 18th century
was a summary and not an adversary
proceeding, and as many as 12 to 20
trials were completed per day in a
single court, Ironically, Langbein
believes it was the institution of
adversary reforms--most important-
ly, the common law of evidence, the
exclusionary rule, and the advent of
counsel for the defense and State—~
that led to the decline of trials. In
his view, trials gradually became
such complex, protracted affairs
that they "could no lepger be used as
the exclusive dlsposxtlon prgceeding
for cases of serious erime,"

The issue of concessions:
Are defendants coerced
into pleading guilty?

Another work that questions eonven-
tional notions about plea bargaining
is Maleolm Feeley's study of guilty
bLawreneu M. Friedinan, "Plea Barguining in
Historieal Perspective,” Law and Seeicly
Review 13, no, 2 (1974),

“John M. Langbein, "Understanding the Short
History of Plea Borynining," Law and Societ
Review 13, no. 2 (1970):265,
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dispositions in New Ilaven, Connectl~
cut, Feeley suggests that most pleas
are not In fact true bargains, that is,
that the major focus of plea discus-
sions is not obtaining a concession
for the defendant. Based on obser=
vations of plea discussions, the
author typifies most so-called
"negotiations" as informational dis-
cussions about the facts and circum-
stances surrounding the erime. Once
the facts are “settled” (in other
words, once an agreement on the
crime committed is reached), the
nature of the penalty is a foregone
conclusion. Diseussions regarding
concessions in return for a plea are
the exteption rather than the rule.
Feeley argues, in effect, that plea
bargaining as it is conventionally
defined is not a sufficient expla-
nation t‘orshow cases are resolved by
the court.

The issue of concessions is particu-
larly important, for it is this aspect
of plea bargaining that has led many
of its critics to characterize it as
coercive. The National Advisory
Commission on Criminal Justice
Standards and Goals, for example, in
calling for the abolition of plea
bargaining to protect the consti-
tutional rights of the defendant
stated:

«negotiations between prosecu-
tors and defendants—either
personally or through their
attorneys—coneerning concessions
to be made In return for g\bilty
pleas should be prohibited.

It is significant that the commission
did not say that defendants should be
prevented from entering pleas cf
guilty but that it objected to pros-
ecutors' granting concessions in
exchange for pleas.

Many members of the legal commu-
nity have taken a pragmatic view of
plea bargaining and the problem of

8“vmlcolm M, Feeley, The Process is the
Punishment (New York: Russell Sage rounda-
tion, 1979), Fecley's study was of the lower or
misdemeanor court in New Haven, but it is
cominon in many jurisdictions for as many as
806 of felony arrests to be disposed in the
lower courts.

9Nationat Advisory Commission on Critninal
Justice Standards and Goals, Courts
(vashington, D.C.s USGPO, 1973345,

coercion, In specifying standards for
attorneys to follow in negotiating
guilty pleas, the American Bar As-
sociation (ABA) did not ignore the
dangers of plea bargaining but did
recognize that it is a fact of life in
almost all courts today. The ABA
attempted to spell out the roles of
prosecutors and defense attorneys in
an effort to regulate but nlot
climinate plea bargaining.

Several years ago the Federal Rules
of Criminal Procedure were amended
to eliminate the prior prohibition on
plea bargaining, The so-called Rule
11 pays special attention to the issue
of coercion and, to ensure that pleas
are voluntary, requires "addressing
the defendant in open court, deter-
mining that the plea is voluntary and
not the result of force or promﬁes
apart from a plea agreement."

Empirical evidence on the use
of concessions and their role
in court processing provides
conflicting results

Despite the controversy that has
surrounded the issue of concessions
and the confidence with which the
various positions have been stated,
there have been relatively few
empirical analyses of how sentence
or charge concessions relate to the
ability of the court to process
cases. There have also been rela-
tively few attempts to measure the
frequency and magnitude of the
concessions extended to those who
plead guilty, Moreover, the analyses
that have been conducted provide
conflieting results,

Alaska's ban on plea bargaining
provided one opportunity to gather
empirical information on the rela-
tnonshxp‘; among plea bargalﬂ!n
coneessions, and caseloads.

m;\mmcun Bar Association, Standards for
Criminal dustice, vol. 3 (Boston, Mass.t Little,
Brown and Company, 1980):Ch, 14,

“Quo!ed in Conrad . Brunk, "The Problem of
Voluntariness and Coerelon in the Negotinted
Pleas," Law and Society Review 13, no, 2
(1979):5:28,

”;\hchnel L. Rubenstein and Teresa J, White,
"Alaska's Ban on Plea Bargaining," Law and

Socicty Review 13, no. 2 (1979).




August 1975 Alaska's attorney gen-
eral instructed all of the State's
district attorneys to cease engaging
in plea bargaining in handling felony
and misdemeanor cases, Specifical~
ly, the State's prosecutors were
given written guidelines prohibiting
the reduction in charges, dismissal of
counts in multiple-count charges,
and the recommendation of specific
sentences, Before the institution of
the ban, explicit sentence bargaining
by prosecutors had been the standard
practice throughout the State,

For a time after the ban was imple-
mented there was a shift by some
prosecutors from the traditional
sentence bargaining to charge bar-
gaining. Also some judges circum-
vented the ban by making sentence
commitments directly to defend-
ants. Judicial participation was
challenged and subsequently prohib-
ited by a State Supreme Court deci-
sion (State v, Buckalew, 561 P.2d
289, 1977). The court ruled that
judges should not participate in
either sentence or charge bargaining.

The research team commissioned to
evaluate the experiment concluded
that after the plea bargaining ban
was implemented the frequency of
explicit negotiations was drastieally
reduced, A statistical analysis of
convicted cases in the first year
after the ban showed that only 4 to
12% involved a sentence recom-
mendation by prosecutors., Followup
interviews in 1977 and 1978 indi-
cated that explicit negotiation (by
prosecutors and judges) had con-
tinued to decline and in effect had
pretty much stopped.

Before the ban was implemented
opponents predicted that it would
cause a "massive slowdown in the
criminal docket" because de{le\:pdants
would refuse to plead guilty.** In
fact disposition times decreased
from 192 days to 90 days. The
evaluators did not attribute this
decline to the plea bargaining ban
but rather to other administrative
reforms instituted at the same
time. It was significant, however,
that the ban did not impede the

131big.1374,

intended effect of the administrative
and calendar changes. The number
of trials did increase, but the
majority of defendants continued to
plead guilty. Before the ban 10% of
convictions were obtained at trial;
after the ban 19% of convictions
were the result of trial verdiets.

Nor does the number of additional
trials In Alaska's three major cities
(an increase from 110 to 149) appear
sufficiently large to creatf 20
administrative nightinare.

On the issue of implicit penalties for
going to trial, the evaluation results
were somewhat less clear, A statis-
tical analysis of sentences imposed
on defendants who pleaded guilty and
on those who viere convicted at trial
suggested that defendants who went
to trial did fare worse, but this was
trueltgefore as well as after the

ban.”¥ Further, the evaluators were
unable to say whether this sentence
differential was a true penalty for
going to trial or due to a difference
in the characteristics of the cases or
the defendants who opted for trial.

Statistical studies of sentence
penalties for trials attempt to con-
trol for the types of cases that go to
trial. Still, they present conflicting
results. An INSLAW study by Rhodes
of pleas, trials, and sentences in

the District of Columbia found that
burglary, larceny, and assault
defendants who pleaded guilty were
sentenced no differently from those
who went to trial. Robbery defend-
ants, however, apparently were
pendiized. Forty-three percent of
the rovbery pleas resulted in sen~
tences to probation, but only 24% of
the robbery convictions by trial
ended in probation. The difference
remained even after controlling for
serlousness of the offensg and the
defendant's prior record. 6" Another

Mgtevens H. Clarke and Gary G. Koch, "The
Effect of the Prohibition of Plea Bargaining on
the Disposition of Felony Cases in Alaska," in

Criminal Courts: A Statistical Analysis
(Alaska Judiclal Councll, 1978) Exh{bh V.1,
151big.

164¢i1iam M. Rhodes, Plea Bargaining: Who
Gaing? Who Loses?, PROMIS Research Publi«

cation no, 14 (Washington, D.C.t Institute for
Law and Social Research, 1978).

study, by Uhlman and Walker, of al-
most 30,000 guilty verdicts in an
anonymous Eastern community,
found that sentences were substan-
tially more severe for defendants
convicted at a jury trial than for
those who pleaded guilty or were
found guilty by a judge at a bench
trial. Their analysis also controlled
for severity of the eriminal charges
and the pri{),; eriminality of the
defendant.

Trials, though infrequent, still play
an important role in the disposition
process

Trials may occur before a jury or a
judge. The latter are referred to as
court or bench trials and in some
jurisdictions they occur frequently.
An extreme example is Philadelphia,
where court trials account for close
to 90% of all trials and, in fact, are
more common than guilty pleas. In
the Philadelphia felony court in
1982, of a total of 9,784 dispositions
3,453 were by guilty plea and 4,207
were by a court trial

In most jurisdietions in this report,
however, jury trials are the predom-
Inant form of trial, and as all of the
previous discussion has indicated,
trials are not a common disposition.
As one would expect, the trial rate
for cases disposed in the felony
courts is higher than the trial rate
computed as a percentage of all
arrests or as a percentage of cases
filed (table 22). An average of 3 of
every 100 arrests result in a jury
trial; of cases bound over to the
felony court 8 of every 100 can be
expected to end in a jury trial,
These data show that even in the
felony trial courts a jury trial is not
a common method of adjudication.

Despite their lack of frequeney trials
still play an important role in the
work of the courts. The rules that
govern trials set the standards for
the evaluation of evidence in the
many cases in which the defendant
pleads guilty. And many attorneys

17Thomns M. UChlman and N, Darlene Walker,
"He Takes Some of My Time; [ Take Some of
His: An Analysis of Senteneing Patterns in

Jury Cases,”" Law and Society Review 14, no, 2
(1980).
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Table 22, Frequency of jury trials
a, Jury trials In lower or felony court, b, Jury trials in lower or folony court, ¢, Jury trials in felony court, as
as fraction of felony arrests as fraction of cases {iled fraction of cases indicted
Percent  Number Percent  Number Pereent Number
Jury of Jury of cases Jury of cases
Jurisdletion trials arrosts Jurigdicetion trials filed Jurisdiction trials indicted
Washington, D.C, 8% 9,977 Senttle® 15% 3,126 Boston 19% 1,298
New Orleans® 5 7,773 New Orleans® 10 3,659 Washington, D.C. 18 3,217
Lansing 4 2,403 WnshingtonhD.C. 9 8,442 Lousville 17 1,494
Minneapolis 4 3,609 Des Moines 8 1,401 Montgom&ry County 15 1,079
Salt Lake City 4 3,718 Lansing 7 1,358 Seattle® 15 3,126
Tallahassec 4 3,108 Portland 7 3,892 Buffalo® 11 1,227
Dallas 3 18,285 Denver 6 3,772 Dedham 10 172
Manhattan 3 31,805 Minneapolis 8 2,364 Kansas City 10 1,649
Rhode Island 3 5,485 St. Louls 6 3,649 Lansing 10 676
Cobb County 2 4,427 Dallas 5 14,784 Manhattan 10 8,173
Denver 2 8,074 Salt Lake City 5 2,746 New Orleang®d 10 3,659
Golden 2 2,279 Brighton 4 1,142 Des Moines® 9 1,222
Miami 2 32,468 Colorado Springs 4 1,484 Salt Lake City 9 1,546
San Diego 2 16,474 Phlladelphia 4 13,796 Brighton 8 562
Groeeley 1 865 Tallahassee 4 2,879 Kalamazoo 7 933
Jurlsdletion mean % Davenport 3 1,312 Portland 7 3,641
Fort Collins 3 776 St. Louis 7 2,770
(eneva 3 1,263 Detroit 6 10,439
Manhattan 3 30,810 Los Angeles 6 18,752
Rhode Island 3 5,485 Philadelphia 8 9,784
San Diego 3 11,534 San Disgo 6 4,734
Chicago b 2 35,528 Dallas 5 14,784
Cobb County 2 4,427 Golden 5 866
Golden 2 1,838 Rhode Islan 4 3,804
Greeley 2 630 Tallahassee 4 2,879
Miami 2 21,413 Chicago 3 23,287
Pueblo® 1 339 Cobb County 3 2,077
Indianapolis 3 3,373
Jurlsdietion mean 5% Miami 3 16,808
Pueblo® 2 173

oo
=

Jurisdiction mean

gEstlmutod from supplemental data sources.
Arrests and cases [iled are the same,

Cpartial eounts; sce chapter I,

deases filed and cases indicted are the same.

believe that the most efficient way
to manage their caseloads (and ob-
tain pleas) is to maintain a eredible
threat of trial on virtually all
accepted felony cases. This means
treating all cases in the early stages
of case preparation as if they will go
to trial even though it is known that
most W&l eventually end in a plea of
guilty.

Also, for individual attorneys one of
the major attractions of working in a
prosecutor's office is the opportunity
the job provides for gaining trial
experience early in a legal career.
The typical career path for an

181his view of handling cases is deseribed in
David W, Neubauer, Criminal Justice in Middle

Americn (New York: General Learning Press,
1974n117-118, It also came up repeatedly in
our own interviews with attorneys.
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assistant prosecutor is to spend only
the first few years after graduation
from law school in the prosecutor's
office. After several years of trial
exp%ienee, most move on to another
job.

Why do cases go to trial?

Although a great deal of effort has
been devoted to explaining why most
cases end in a guilty plea, much less
has been devoted to understanding
the reverse: why do some go to

———

19James J, Fishman, "The Social and
Occupational Mobility of Prosecutors: New
York City," in The Prosecutor, William F.
MeDonald, ed, (Beverly Hills, Calif.: Sage
Publications, 1979). A notable exception to
this pattern is Los Angeles, where many
deputies are carcer prosecutors with 15 or
more years of experience in the Los Angeles
district attorney's office,

trial? Clearly not all cases are
equally likely to go to trial. Trial
rates in the felony court in some of
the larger jurisdictions are generally
higher for violent offenses than for
property and drug offenses (table
23). In all jurisdictions homicide is
the most likely crime to be disposed
by trial.

One qualitative study of the circum-
stances that lead public defenders to
recommend trial to their clients is
that perfzod'med by Mather in Los
Angeles.“” Mather suggests that
two aspects of a case are most
critical to the defense attorney's
decision. One is the strength of the

20Lynn A. Mather, "Some Determinants of the
Method of Case Dispositions Declsion-Making
by Publie Defenders in Los Angeles," Law and
Society Review 8 (Winter, 1973):187-216,
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Table 23. Fraction of cases indicted that result in trial, by most serious charge
Pereent of cases indieted resulting in trials
Violent offenses
Sexual Property offenses Drug
Jurisdiction Homicide assault Robbery Burglary — Larceny  offenses
Indianapolis 38% 18% 21% 14% 12% 9%
Los Angeles 29 20 12 7 5 7
Loulsville 57 27 18 13 10 1
Manhattan 25 12 11 9 8 8
New Orleans 22 18 16 5 7 7
Rhode Island 44 22 10 1 3 2
St. Louls 36 23 15 4 6 6
Salt Loke City H | 18 19 7 6 4
San Diego 37 2 12 6 5 3
Washington, D.C. 43 32 22 16 12 10

Table 24, Fraction of {clony court jury
trials that result in conviction

Percent of

jury trials Number

resulting in  of
Jurisdietion conviction trials
Dallas 887% 732
Portland 85 262
San Diego 85 286
Chicago 82 6523
Dedham 2 17
Cobb County 81 69
Golden 79 42
Montgomery County 79 163
Washington, D.C, 78 591
Los Angeles " 1,177
Manhattan 7 834
Salt Lake City 7 134
Tallahassee 7 119
St, Louls 7% 204
Seattle* 75 478
Louisville 71 249
Philadelphia 70 534
Buffalo® 69 138
Kansas City 68 165
Boston 67 250
Indianapolis 64 96
Lansing 64 (i}
Kalamazoo 61 62
New Orleans® 61 353
Detroit 55 669
Rhode Island 52 166
Jurisdiction mean T3

*Lstimated from supplemental data
sourees,

evidence. The other is the serious~
ness of the case in terms of the
heinousness of the current offense
or the defendant's eriminal record,
either one of which will make a
prison sentence on convietion a
likely possibility. Based on the
consideration of evidence and
seriousness, Mather developed a
typology of cases and identified

In either a serious or nonserious
case, according to Mather's typology,
if the evidence is sufficiently weak
to suggest there is a reasonable
doubt that the defendant was in-
volved in the crime the public de~
fender will recommend a trial, If
the evidence is strong, that is, if no
conceivably credible explanation for
the defendant's innocence can be
devised (Mather uses the term
"deadbang"), then a trial is not
recommended unless the case is very
serious. In a very serious case the
defendant is likely to go to prison
regardless of whether he or she
pleads guilty or goes to trial and
therefore has little to lose by going
to trial and a small chance of a
considerable gain—acquittal, (It is
interesting that the public defenders
Mather surveyed did not think judges
in Los Angeles sentericed more
harshly after trial.)

This analysis is consistent with the
data presented here, which suggest
that the most serious cases are more
likely to go to trial. The public
defenders themselves report that
most of the cases they deal with are
of the "deadbang" variety. In such
cases questions of evidence usually
involve the degree of involvement
rather than guilt or innocence. As
one attorney put it, "Most of the
cases we get are pretty hopeless—
really not much chance of acquit-
tal."“* This statement is supported
by the rates of convictions at trial in
this study (table 24). The average
conviction rate at trial among the
jurisdictions is 73%.

three types most likely to go to trial. Zlpq.09,
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Chapter V

Sentencing

—— O A RO S U SR NS

Whether a defendant plcads guilty or
is convicted at trial an additional
court appearance is customary
before the judge formally imposes a
sentence. A sentence hearing is
usually held several weeks after
conviction to allow time for a pro-
bation worker to conduct a presen-
tence investigation and submit a
written report to the court.

The presentence report includes a
description of the defendant's cur-
rent offense, eriminal record, and
suech social and personal characteris-
ties as family background, employ-
ment status, marital status, number
of dependents, and evidence of drug
or alcohiol abuse, The Information
used by judges to determine the de-
fendant's sentence, in other words,
may include information about the
defendant that was not relevant to
the issue of conviction,

Sentencing is generally viewed
as a judicial function

In some States juries have imited
responsibility for determining sen-
tences, In Missouri, for example,
jurles may impose sentences for
defendants with no prior convietions
who are convicted at trlal. Where
Juries do participate in sentencing,
the division of authority between the
judge end jury and the types of cases
in which juries may sentence (capital
crimes are most commen) are speei-
fied by State statute, The trend,
however, has been away from jury
sentencing, and in all jurisdietions
the vast majority of sentences are
determined by judges,

Opinions as to what role
the prosecutor should play
in sentencing vary considerably

Some court participants argue that
prosecutors should not participate at
all or play only a limited role in
sentencing. Qthers think the
interests of the publie are sacrificed
if the prosecutor doeslnot take a
position on sentences,” An aggres-

lltnrl d. Silbert, former U.S. attorney for the
Distriet of Columbie, address before PROMIS
Users Giroup, Los Angeles, California, April
31, 1977,
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sive prosecution stance on sentenc=
ing, it is argued, is one way to
provide a judge with critical infor-
mation on the nature of & erime,
The prosecutor, especially when a
case s plea bargained, has access to
mote information on the details of
the criminal event than glmost any
other court participant.? The
American Bar Assoeciation, in its
standards on the role of the prose-
cutor at sentencing, maintains that
prosecutors should be given an
opportunity to participate in
sentencing by ma§ing a sentence
recommendation,

Prosecutors' practices
in recommending sentences
also vary among jurisdictions

In some jurisdictions in this report
prosecutors recommend sentences
rarely and only under special
circumstances, In New Orleans
sentence statements are made only
In the relatively small number of
cases for which charges are re-
duced, Prosecutors in other juris-
dietions routinely make sentence
recommendations, but of a limited
nature, such as In Los Angeles where
senior attorneys may indicate a
preference only for probation or
State prison or jail time. In still
other jurisdictions specific recom-
mendations of time are routine. In
Bt. Louls specific sentence lengths
are recommended for all convieted
defendants, although the deeision
regarding probation versus incar~-
ceration is considered the prerog-
ative of the judge.

At sentencing judges have
several options

If a conviction is to a felony charge
the judge's prineipal options are to
sentence the defendant to probation,
combine a probation sentence with a
short jail term, sentence the defend-
ant to a short jail term only, or send
the defendant to a State prison for

%james Eisenstein and Herbert Jacod, Felony
Justice (Boston, Mass.: Little, Brown an
Tompany, 1977):23,

3 American Bar Association, Standards for
Criminal Justice, vol, 1 (Boston, Mass.: Little,
Brown and Company, 1980%:Ch, 3.

a long term of incarceration. If
the conviction is to a misdemeanor
charge sentences to incarceration
in most States are limited to short-
term jall sentences.

This report measures sentences
to incarceration only

The definition of incarceration used
here includes defendants sentenced
to periods of incarceration in either
State prisons or local jails, In most
States sentences of more than 1 year
are served i{n prison, and sentenees
of a year or less are served in local
jalls. The distinction between
prison and jail sentences, however,
varies across States and among
jurisdictions.

To derive mecasures of sentences that
are comparable across jurisdietions,
sentences of more than 1 year are
treated here as ¢ measure of long-
term incarceration, regardless of the
type of institution in which the
sentence Is served. Also, where
possible, sentences of exactly 1 year
are tabulated separately. In some
jurisdictions defendants serving 1~
year sentences are sent to prison and
in others to local jails,

Rates of incarceration vary greatly
depending on the point in the erim-
inal justice system froin which they
are measured

Sentences to incarceration as a
fraction of arrests appear low, In
contrast, sentences to incarceration
as a fraction of defendants convicted
in the felony court are mueh higher,

The data in this report illustrate how
rates of incarceration increase as
case processing progresses-—

o 11% of all arrests for a felony
crime lead to a sentence of incar~
ceration of more thar_l 1 year, 256%
to any incarceration;

¢ 22% of all convietions resulting
from a felony arrest lead to &
sentence of incarceration of more
than 1 year, 50% to any incarcera~
tion; and

rcm—

4I)um were derived from tables 2 and 235,




@ 36% of all felony arrests convieted
in the felony court lead to a sen=
tence of incarceration of more than
1 year, 64% to any incarceration,

'The lower incarceration rates,
measured from the point of arrest,
reflect the fact that many arrests do
not end in a convietion, as well as
the fact that judges do not impose
sentences of incarceration on all
defendants convicted, The higher
incarceration rates for cases con-
vieted in the felony court versus
sentences for all convictions follow
from the fact that some jurisdictions
utilize the felony trial courts for the
disposition only of the most serious
felony erimes, Less serious felonies
are disposed in the lower court, as
misdemeanors. In most States sen-
tences for misdemcanors cannot
exceed 1 year.

In interpreting sentencing statistics
it is important to take into account
the differing use of the felony trial
courts

Taking into account the differing use
of the felony court is especially
Important in making sentencing com-
parisons across jurisdictions. The
data on felony court sentences, for
example, suggest that both Los
Angeles and Manhattan sentence a
higher fraction of convicted defend-
ants to terms of more than 1 year
than does New Orleans (table 25,
cases convieted in felony court).

In Los Angeles 38% and in Manhattan
50% of conviceted defendants receive
sentences of more than 1 year, In
New Orleans only 28% receive such
long~-term sentences, These differ-
ences are somewhat surprising given
the traditionally high rates of
imprisonment in Southern States.
The differences, however, are ex-
plained by the fact that felony court
convietions in New Orleans inelude
all eonviections resulting from a
felony arrest, but in Los Angeles and
Manhattan they represent a subset of
serious felony arrest convietions.

When comparisons among the three
jurisdictions are made on the basis of
all convietions (table 25, cases
convieted in felony or misdemeanor
court), a different picture emerses.

Table 25. Incarccration rates for cases that result in conviction
In felony or misdemcanor court and In felony court alone
Percent of conviations
resulting in Incarcorations
Number of 1 year More than Exaotly
Jurisdiction convietiona® Any orless 1 year 1 year
Cases filed and convicted in
felony or misdemeanor court
Brighton 451 43% 21% 22% “
Coloruq’o Springs 569 39 16 23 "
Denver?s® 2,716 45 21 24 5%
Fort Colling 351 3 13 18 "
tolden 725 68 42 26 “
Los Angelesd 40,408 " " 156 “
Manhattan 18,808 56 39 17 ]
New Orlcang 2,670 53 25 28 1
Portland 2,607 34 8 26 2
Pueblo® 131 44 21 23 “
Rhode Island 2,547 34 18 16 8
St. Louis 2,334 62 33 29 6
Salt Lake ity 1,436 41 23 18 13
Sun Diego 7,680 7 60 17 7
Scattle 2,245 3 50 23 “
Jurisdiction mean 50% 28% 22% 7%
Cases indicted and convicted
In felony court
Brighton 321 51% 20% 31% "
tiolden 465 83 an 48 “
Indianapolis 2,695 51 1 40 6%
Los Angeles 15,500 83 45 38 16
Louisville 1,078 62 12 50 10
'viunhoétun 6,202 " 21 50 11
Miami 12,167 80 24 56 9
New Orleans 2,870 53 25 28 7
pucbli)c 84 58 10 39 "
Rhiode Island 2,647 34 18 16 ]
. St Louis 2,223 G2 33 29 (i
i Salt Lake City 1,126 12 22 20 14
San I)ior:u 3,739 91 58 33 12
Seattle 2,245 73 50 23 "
Jurisdietion mean 84% 28% 36% 10%
©» Data not available. dopTs data; sce table 7,
! 8Number of convictions for which ;’Partlnl countss see chapter II,
gontenee data were available, Cases flled and cases indlcted are the
Number of convietions and sentenees same in New Orleans and Seattle, In
P&u‘wm! oh sample estimates, Rhode Island, for both cases flled and
Lxeludes n small number of jail cases Indieted all convietions oceur in
, sentenees on misdemeanor convietions, the felony court,

Los Angeles and Manhattan sentence
15% and 17%, respectively, of all
convicted defendants to a year or
more of incarceration, compared
with 28" in New Orleans.

Because jurisdictions vary in the
fraction of felony arrests carried
forward to the felony court, the
most useful statistie for comparing
sentencing practices across juris-
dietions is the rate of incarceration
for felony arrests that result in a
convietion for either a felony or a
misdemeanor. This measure suggests

that a great deal of variation exists
among jurisdictions in the use of
short-term jail sentences-~from a
high of 60% of all convicted cases in
San Diego to a low of 8% in Port~
land, The rates of long~term incar-
ceration show less variation; the
percentage of convieted defendants
sentenced to more than 1 year
ranges from 15 to 29%. Still, these
statistics indicate a substantial
degree of variation among juris-
dictions in the severity of sentences
imposed on convicted defendants,
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Sentencing

Type of erime is an important
variable in explaining sentence
severity

The most serious erimes generally
recejve the most severe senten-
ces.’ Of the crimes of robbery,
burglary, and larceny, for example,
incarceration rates are higher for
robbery, a crime of violence (fre-
quently against strangers), than for
burglary and larceny, erimes against
property (table 26), The mean rate
of long-term incarceration for
robbery among the jurisdietions is
55%; for burglary and larceny the
comparable rates are 27% and 13%,
respectively. Still, the data sugpest
substantial variation among juris~
dictions in the severity of sentences
after controlling for type of erime.
Long-term sentences for robbery, for
example, range from 81% of all
convictions in Golden to 23% of all
convictions in Salt Lake City.

Issues in sentencing: Disparity and
discretion in sentencing decisions

Over the last decade a major issue in
the field of eriminal justice has been
the way judges make sentencing de-
cisions and the underlying structure
of sentencing laws that governs
those decisions.

In the carly 20th century the view
that prisons should serve to rehabili-
tate rather than punish became the
fundamental prineiple guiding cor-
rectional policy and senteneling, The
idea that eriminals were to be ro-
formed rather than punished led to
the view that the amount of time
they should spend in prison should be
determined primarily by their indi-
vidual capacity for rehabilitution

“Lisenstein and Jaeod, Feloy Ju tive
263-87, note 2 above;y Leshie Willun »l 20,
Senteneine tinidelines, Steuptarin g Jubvial
Diseretion, Law Lnforeement Vs tanee
‘Administeation (Washington, Dt USePo,
1978); INSLAW and Yankeloviel, Skelloy, and
White, lne,, Federal Sentenciny, PIRP=31 083,
Office for Improvements in the \dininisteation
of Justice (Washingten, Du2e U8, Depurtinent
of Justice, 1981); and Terence Dungworth, An
Empirieal Assessment of Senteneing Practives
in the Superior Court of the Distriet of
Columbia, PROMIS Researeh Publication no.
%)‘?,w unpublished draft, INSLAW, Washington,
.‘u‘.
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Table 26, Incarceration rates for filed cases that result in convietion
In felony or misdemeanor court, by most serious chargo

Pereent of convictions Percent of convietions

resulting in resulting in incarceration

any Inearecrations of more than 1 yeart
Jurisdiction Robbery  Burglary — Larceny Robbery Hurglary Larceny
Brighton (AR 7% 41 §4% 24w 1%
Coelorado Speings 68 39 a9 G4 19 14
Golden 100 18 55 81 36 12
Manhattan 67 63 56 18 19 4
New Orleans 80 64 49 66 36 15
Portland 54 40 35 43 36 2
Rhode Island 7 44 an 64 2 10
St. Louls 82 68 48 69 o8 17
Salt Lake City 61 43 Bl 23 18 9
San Diego 04 89 ] 59 2 8
Jurisdiction mean 5% 58% 447% 55% 2% 13%

rather than the nature of the erime
they committed,

'To accommodate the rehabilitative
goal of prisons, sentencing laws were
written to allow a broad range of
possible sentences for a given

erime. Under this system of sen-
tencing, judges specify a minimum or
a maximum sentence (or both), The
decision as to the actual time served
is then made by correctional authori-
tles or a parole board, based on the
defendant's progress toward reform.

Faith in the ability of prisons to
rehabilitate has diminished, how-
¢ver, The great diseretion accorded
judges and parole boards and the
potential for disparity inherent in
this system of "indeterminant! sen-
tences have now become the foeus of
sentencing reforms.

Empirioal studies have documented
widely differing sentences for
defendants convicted of the same
crime

The most dramatie documentation
that disparity exists in judicial
sentences comes from simulation
studies of sentencing decisions, In
these studies judges in a single court
arc given the same information for a
group of hypothetical defendants and
asked to determine a sentence for
cach, One such exercise, performed
with Federal judges for 16 hypotheti-
cal defendants, found striking varia~
tions in sentences among the judges
for the same defendant. In 9 of the
16 cases at least one judge recom=

mended no prison at all while an-
other ree?mmended at least 20 years
in prison.”

Other studies of senteneing declsions
use sophisticated statistical analyses
of large numbers of actual cases to
determine what factors explain
Judges' sentencing decistons, A study
of sentencing in the District of
Columbia found that judicial de=-
eislons regarding prison versus pro-
bation or a suspended sentence were
most strongly influenced by a
defendant's eriminal record and the
seriousness of the current offense.
The length of sentence was most
influenced by the statutory
maximum for the offense.

These findings are consistent with
those reported for other jurisdie-
tions—seriousness of the erime and a
defendant's eriminal record are
invariably key factors in ostpluining
the severity ol sentences.” Most
such studies, however, also {ind

that these and other offense~ and
offender-related variables fail to
explain variation among sentences
fully. From this, researchers have
inferred that the sentencing attitude
of individual judges accounts for
some of the unexplained variation.

A defendant's sentence, in other
words, will depend not only on his

U3ee INSLAW and Yonkelovieh, Skelloy, and
White, Ine., Fedoral Senteneing, note 5 above,

See Dungworth, An Empirical Assessment of
Sentencing Practices, note 5 above,

8Scc Eisenstein and Joeob, Polony Justice,
note 2 above; Wilkins et al,, Sentenelng
fiuidalines, note 5 above,



prior criminal record and the erime
he has committed but also on the
particu