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Guidelines We Never Finished Reading

Guidelines for Correcting Non-Compliance with Established Task
Standards

In recent years, there has been an effort to achieve implementation
of measurable cbjectives for departments and sections of court
operation followed by establishment of measurable task objectives
for individual employee roles. In many areas, tasks are being
monitored on a consistent basis. The problem arises over a plan

of action if non-compliance with basic task standards is a chronic
problem on the part of the individual. Upon implementation of
corrective action, there should be consideration of:

1. The prioritization of the task relevant to the role and the
chronicity, seriousness and gestault of the non-compliance in
one Or MOYEe AreaS......

Memo from the Summit County, Ohio, Juvenile Court, reprinted in
The New Yorker magazine, 22 March 1982, at page 129.

Preceding page blank




...what rough beast, its hour come round at last,
Slouches toward Bethlehem to be born?

W. B. Yeats, writing about "just deserts" in
The Second Coming.

From Michael Robartes and the Dancer, Dundrum,
England, 1921 (Cuala Press). First published in
The Dial, November 1920, and The Nation, 6 November 1920.
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Preface

The research described in this report has some attributes which
would, in our opinion, have delighted that great lover of logical
contradictions and paradoxes, the Reverend Charles Lutwidge Dodgson.
That fact itself is something of a paradox, since it seems to us
highly likely that the Rev. Dodgson would have been bored to tears,
if not to death, by the subject-matter of our research -- unless,
of course, he had used his inimitable skill, during a convenient few
minutes between brillig and dinner, to turn that subject-matter into
something like a Lobster Quadrille or a tale of WASP in a Wig (i.e.
a British High Court judge). That apart, the principal paradoxes of
our work are as follows. Our research was done both too early, and
too late; too expensively, and yet too much on the cheap; too
hastily, and yet (inevitably) much too slowly; it was too local in
focus, yet too grandiose in scope. The ultimate paradox is this.
The principal object of our research is a mere piece of legal tech-
nology, which is by definition trivial; yet that bit of technology
just happens *to have appeared at a time when one of the noblest of
human enterprises =-- namely Doing Justice =-- was in the course of
coming back into fashion, for reasons which have precious little to
do with either our research or its object; and yet the bit of tech-
nology is, as it turns out, well-suited to the noble enterprise!

It is rather as if some pimply technocrat had emerged from the bowels
of a Swiss pharmaceutical factory, just in time to persuade Socrates
that Valium was chemically more efficient than hemlock.

Anyone acquainted with social research will know (though they
may not admit it) that it is much more fun to criticize others' re-
search than to do one's own. That is by no means the only reason,
however, why this report contains a fair amount of criticism of what
other researchers have done. It is, we think, unfortunately true
that a great deal of the research that has been done in recent years,
with the avowed aim of developing statewide sentencing guidelines,
has been very badly done. In the greater scheme of things, this
might not ordinarily matter much (after all, who does care who killed

Roger Ackroyd?). In this case, however, the nmisperformances of
social researchers are important, because they may -- if not neutra-
lized -- impede the efforts of those who wish to make the sentencing

of convicted offenders more rational and fair, and who (rightly) see
sentencing guidelines as a way of accomplishing this important goal.
Indeed, some of the blunders, made by some of those who have done
research aimed at constructing "empirically-based" sentencing guide-
lines, are potentially even more dangerous: they may lead to
sentencing policies that are even less fair, and less rational,

(.



than those now found in most American jurisdictions. We have no
evidence that this has yet happened. But if it has not, this is
almost certainly just a matter of luck; and where the stakes are
high -- as they are, where sentencing policy is concerned -- it is
better not to push one's luck too far. :

Since "social research" has apparently become anathema in some
quarters lately, and since some of our criticisms are aimed at what
are pretty clearly cxamples of "social research", we ought perhaps
to emphasize that in our opinion therz are many ways in which such
research can be of great help to thosz who wish to eliminate dis-
crimination and disparity in sentencing by introducing sentencing
guidelines. We discuss some of these ways in this report. Our
primary concern, in fact, is not so much to point out what has been
done badly by some researchers in the past, but to suggest some
things that can and should be done by researchers in the future --
provided that those things are done well.

This report is the product of work done by far more people
than its title page would suggest; and it reflects the coopera-
tion, criticism and support of a still larger number of persons, to
whom the authors are deeply indebted. To begin with those listed
as authors: it is possible to assign responsibility for initial
drafts of particular chapters to particular persons (1, 3, 9 and 11
to Sparks, 4, 6, 7 and 8 to Stecher, 2 to Albanese, 5 to Shelly,

10 to Barry). The final versions, however, are in a very strong
sense the product of a joint enterprise; each of us has benefitted
from the comments and criticisms of the others, in a great variety
of ways that we can no longer identifw. In its present form, the
report reflects a pleasant (if occasionally hectic) collaboration,
over the three years or so in which our research was done.

We are also deeply grateful to many other colleagues who helped
us in many ways during our research. Our special thanks must go to
Donald Barry, who, in addition to writing Chapter 10 of the report
(with the assistance of Timothy Kennedy), served as a member of the
project's Advisory Board, and carried out some of the interviews
with prison inmates which are reported in Chapter 5. The other
members of our Advisory Board were Don M. Gottfredson and Andrew
von Hirsch; we are grateful to them, and to the special consultants
-- Professors Alfred Blumstein, Herbert Solomon and Todd Clear, and
Judge Morris Lasker -- who joined them in reviewing our work, and
who provided valuable insights and guidance. For assistance in the
interviewing of prison inmates, we should also like to thank Lela
Keels, Deborah Koster, Aaron Lewitt, Julia Mueller and Fred Roth;
and Sally Manning, for assistance in coding these often exaspera-
ting data. Todd Clear and Julia Mueller also deserve thanks for
their help with the interviews with judges, prosecutors, defense
counsel and others, which we carried out in Massachusetts in 1980
and 1981 (and which are discussed in Chapters 6, 7 and 8). We
should also like to thank Alex Greer and Kathleen Hanrahan for
their invaluable assistance in the cnllection and analysis of legal
materials relating to sentencing in ¢eneral, and guidelines in
particular.
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Many others, not formally associated with our project,
generously provided help without which our work could not have
been done. 2among those involved in developing sentencing guide-
lines in various states, our special thanks go to Michael Hutner,
Amy Craddock and Thomas Marx, in Massachusetts; to Jan Smaby, Dale
Parent and Kay Knapp in Minnesota; to Marvin Zalman and his asso-
ciates in Michigan; and to John Kramer in Pennsylvania. Among
administrators in the New Jersey correctional system, we should
especially like to acknowledge the help which Michael Power and
Howard Beyer gave us, in facilitating our interviews with inmates
at Rahway State Prison; and, of course, we are grateful to the
inmates themselves for giving us the benefit of their views. It
would be invidious in the extreme for us to single out, by name,
any of the large number of judges, prosecutors, defense counsel
and probation officers in Massachusetts, for the time which they
spent, and the information which they gave us, during our two
periods of fieldwork there in 1979 and 1980. We must, however,
make one exception: we could not have done the work which we did,
without the support and help of Judge John J. Ronan, who -~ as
chairman of the Superior Court's Committee on Probation and Parole
-—- was largely responsible for overseeing that state's sentencing
guidelines. If our xreport is occasionally less than enthusiastic
about some aspects of those guidelines, this is no reflection on
Judge Ronan and his colleagues; on the contrary, without their
candor and generosity, we would all know much less than we do
about the complex business of sentencing reform. (In this re-
spect, the support and guidance which we received in Massachusetts
contrasts sharply with what we received in another state somewhat
closer to home: see Chapter 1.) The patience of our project
monitor, Mr. Jay Merrill, of the National Institute of Justice is
gratefully acknowledged.

Following a curious tradition which seems prescribed for the
authors of reports like this one, we save our greatest debts until
last: these are owed to Carol Kenney and Dorothy Webster, orr
project secretaries. If we had to be grateful to them, we would
be helpless.

In conclusion -- and not by way of acknowledgement, but as a
guide to the litigious: though this report is, as noted earlier,
the product of a close collaboration between its four authors, sole
responsibility for the remarks on pp. 6-9 and pp. 60-72 must be im-
puted to the senior author. Rank has its privileges; and tenure
has its obligations.
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Chapter 1l: What This Report Is About

Judges have within their capabilities today the means
by which they may sharply curtail, if not virtually
eradicate, sentencing disparities in most American
jurisdictions.

(Wilkins et al., 1976, p. xi)

In 1974, a group of researchers headed by Professors Don
M. Gottfredson and Leslie T. Wilkins began research designed
to show the feasibility of developing and implementing
empirically-derived guidelines, as a means of structuring
judicial discretion and eliminating disparity in sentencing.
Gottfredson and Wilkins had previously developed such
guidelines for use in connection with parole decision-making;
and the U.S. Parole Commission had been using various versions
of the Gottfredson-Wilkins guidelines since 1972 (see
Gottfredson et al., 1975; Gottfredson, Wilkins and Hoffman,
1978). Extension of the concept of guidelines to judicial
decision-making seemed natural; and by the end of their
feasibility study, Gottfredson and Wilkins were convinced that
this could and should be done. The opening words of their
report are quoted above.

Through further research, sentencing guidelines were
subsequently developed and implemented in a number of
county-level jurisdictions, including the Denver District
Court, the Cook County (Chicago) Circuit Court, the Essex
County and Superior Courts (Newark, New Jersey), the Maricopa
County (Phoenix) Superior Court, and the Philadelphia Court of
Common Pleas. In addition, in a number of states research was
undertaken, beginning in the late-middle 1970's with a view to
developing statewide sentencing guidelines. While not all of
these guidelines followed what may be called the
Gottfredson-Wilkins model, the majority of them have done so.

The basic concept of the Gottfredson-Wilkins guidelines
model is as follows. Decision-makers in the criminal justice
system (e.g. parole bhoards, or judges) are given information
about the patterns of decision-making in their jurisdictions
in the past; they then use this information to guide their
decisions in the future. In the case of parole
decision-making, for example, the information might consist of
a range of months or years to be served in prison before
release; this range is derived from an analysis of time served
before release by different sorts of prisoners in the past.

In using the guidelines, the parole board may release a
prisoner after a term falling within the stipulated range,
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without any further justification. Alternatively, the board
may "depart from" the guidelines -~ setting a term which falls
outside the suggested range -- if there are special factors
which make this appropriate, though they must state their
reasons for such a departure. Similarly, sentencing
guidelines can provide a range of years or months to be served
by offenders who are to be incarcerated; a sentence within
that "normal" range would need no further justification,
though reasons would have to be given for any sentence outside
that range.

The research described in this report is concerned with
the evaluation of statewide sentencing guidelines. How
generally has this concept been accepted, in the years since
it was first suggested? How huve sentencing guidelines been
constructed, in those jurisdictions in which they have been
developed to date? Wrat do the sentencing guidelines
developed in different states look like? Are they similar in
form and c¢ontent, and do they exemplify the concept originally
propounded by Gottfredson, Wilkins and their colleagues? More
generally, what is distinctive about this technique of
coritrolling judicial discretion, and how do guidelines differ
from "presumptive" sentencing laws (such as California's
Uniform Determinate Sentencing Law of 1976)? Are guidelines a
good thing, or a bad thing? Do they entail any particular
philosophy of punishment, such as deterrence or "just deserts"
(von Hirsch, 1976)? Still more generally, how should one
evaluate sentencing guidelines? What should be the criteria
for determining whether they work well or badly, and what
procedures should be followed in assessing sentencing
guidelines that are now in use, or which may be developed in
the future?

It is questions like these with which the present report
is concerned. A general overview of the report is presented
later in this chapter. Before that, however, we describe in
some detail the history of our project, since a knowledge of
that history is necessary in order to understand the way in
which the project's objectives were originally formulated and
why those objectives had to be changed; and why some of the
objectives finally decided upon could not, in the event, be
accomplished.

History of the Research Project

Our project initiated as a result of a solicitation early
in May 1978, from what is now known as the National Institute
of Justice (NIJ), [1l] for proposals to carry out an evaluation
of the New Jersey statewide sentencing guidelines. Research
aimed at developing sentencing guidelines had been conducted,
under the auspices of the New Jersey Administrative Office of

1



the Courts, since 1975; and it was expected that the
guidelines themselves would be implemented some time in 1979.
New Jersey's would then be the first statewide guidelines in
use. Our preliminary proposal (dated 30 May 1978) was
accepted by NIJ, and it was expected that we would begin our
evaluation of the New Jersey guidelines in October 1978. Our
project was to have had three main components. First, we
wanted to document the process of designing and implementing
guidelines in New Jersey, describing any problems which arose
in the course of construction and implementation, and the
steps taken to overcome those problems. This narrative part
of our project was to have been based in part on documentary
sources, but also on pre-guidelines and post-guidelines
interviews with judges, prosecutors, defense counsel, court
administrators and others, in four selected counties within
the state. We also intended to carry out systematic
observations of sentencing before and after the introduction
of guidelines, in those four counties. Second, we intended to
conduct a large number of detailed statistical analyses of
sentencing practice in New Jersey, and to make a comparison of
pre-guidelines and post-guidelines sentencing in the four
selected counties and (so far as possible) in the state as a
whole. Third, we intended to carry out a number of smaller
studies of other topics, including the effects of the
guidelines on case processing and prison populations in New
Jersey, and on offenders' perceptions of the fairness and
justice of their sentences before and after the guidelines
were in use. [2]

Since it was known at the time of our proposal that a
number of other states were considering the introduction of
sentencing guidelines, we thought that the New Jersey
experience could have important implications for those states,
and that an analysis of the construction, implementation and
use of the New Jersey guidelines could provide valuable
information to those states in which other forms of
"determinate" or "presumptive" sentencing were under
consideration. (3] There are, after all, certain problems
inherent in the notion of statewide (as opposed to
county-level) sentencing guidelines. Even in a small state
like New Jersey, it seemed likely that we would find
considerable variation between counties, not only in attitudes
to crime and punishment but in crime patterns, organization of
the criminal justice system and so on. How would a single set
of statewide sentencing guidelines cope with these variations?
It was to examine questions of that kind that the NIJ
solicitation requested (and we proposed) to look in depth and
detail at the experience of using guidelines in four counties,
which would be chosen to reflect differences in crime patterns
and the other things just mentioned.[4] Neither we nor (it
seems) NIJ had any a priori views as to whether or not there




should be'variations in sentencing between different counties
(e.g. between urban and rural ones, or between those in the
industrial north of New Jersey and the largely rural southern
part ¢” ‘he state). The very idea of developing statewide
sentel A9 guidelines, however, seems to imply that there
should not be such differences. How would this work out, in
practice? It was that empirical guestion, and not the
question of policy., with which we were concerned. Even if it
were to be accepted that there should be a single set of
guidelines used throughout the state, it remains true that the
criminal justice system in most Americati states is largely
administered at a county or city level. What effect would
this have, on the implementation of statewide sentencing
guidelines?

In addition, we had & number of broader theoretical
concerns which we hoped that our three-pronged research
strategy would address. For example, we were interested in
the conceptual foundations of the sentencing guidelines model,
as developed in New Jersey and elsewhere. What did those
advocating guidelines seek to accomplish? What factors should
or should not be included in a set of guidelines -- and why?
Do different methods of constructing guidelines make a
difference? How might guidelines affect, or be affected by,
new legislation or other techniques for controlling judicial
discretion? What are the implications of attempting to
control decision-making at one point in the criminal justice
system -- to wit, the courts -- and how is this likely to
affect other aspects of the criminal justice process? Do
guidelines seem to be a useful technique for reducing
disparity in sentencing, and can they help to provide for the
development of a clear and consistent sentencing policy? We
proposed to try to answer these questions by studying New
Jersey's guidelines; but our choice ~- more precisely, NIJ's
choice —-- of New Jersey was dictated solely by the fact that
that state seemed likely to be the first to implement
statewide sentencing guidelines. Though the solicitation, and
thus our proposal, referred to an "evaluation" of the New
Jersey sentencing guidelines, this term was clearly not
intended in the cold-blooded utilitarian sense in which it is
often used in the field of social research; we were not aiming
to prepare a report card that would either castigate or
commend the New Jersey guidelines protact or those involved in
it. It is necessary to emphasize thic point since, as we
shall see, the term "evaluation" appears to have been
interpreted in a somewhat different sense from that in which
we (and NIJ) intended it, by those responsible for the New
Jersey guidelines.

At any rate, we were informed that our original proposal
had been successful, in a letter dated 1 August 1978, At




had

about the same time, however, the terms of the original
solicitation were reconsidered by NIJ. Though it was clear
that New Jersey appeared to be closer than any other state to
implementing statewide sentencing guidelines, it was evident
that there was considerable interest and activity in a number
of other states ~- perhaps more than had been appreciated at
the time of the original solicitation. Something was known
about efforts underway in some Of these states; but little if
anything was known about others. It thus seemed reasonable to
begin research on statewide sentencing guidelines by
conducting a national survey which would assess the status of
efforts in different states, so as to enable NIJ to plan its
overall evaluation strategy as well as to provide information
on guidelines development to interested parties throughout the
country.[5] (Such a survey, it was thought, could also
provide NIJ with information necessary for planning, not only
with respect to "evaluation" -- whatever that might be taken
to mean -- but also with respect to requests for technical
assistance or funding for guidelines development or
monitoring. [6]

Accordingly, in a series of discussions with NIJ during
the month of August 1978, the project envisaged in our
original proposal was modified in certain respects. As a
result, we proposed to carry out a national survey which would
assess the extent of interest and activity in developing
statewide sentencing guidelines throughout the country. From
this overview, a small number of states would be selected for
a more detailed description of current developments:
initially it was assumed that there would be about seven
states in which this more detailed assessment would be
worthwhile, though, as will be seen in a later chapter of this
report, the number eventually proved to be smaller than that.
A more detailed description and analysis of sentencing
guidelines in one state would still be carried out; and at the
time of our revised proposal, we still assumed that that state
would be New Jersey. This more detailed study would make use
of pre~ and post-guidelines interviews and systematic
observation, as we had originally proposed; and it would also
involve "before and after" statistical analyses of sentencing
practices in a small number of selected counties, as well as
(to the extent possible) in the state as a whole. Finally,
the smaller sub-studies envisaged in our original proposal
would be carried out, in the state chosen for detailed study.
Our modified proposal, therefore, assumed a national focus,
rather than being concerned with just one state; in
recognition of this, the title of the project was changed from
"An Evaluation of the New Jersey Sentencing Guidelines" to
"The Evaluation of Statewide Sentencing Guidelines."




What Ever Happened to New Jersey?

We began our research, under the terms of our modified
proposal, on 4 October 1978. Shortly after this time,
however, we had to modify our research design in an important
respect, since it became impossible for us to use New Jersey
as the site of our intensive "case study". This was so, for
two recasons. The first is that the New Jersey sentencing
guidelines were "implemented" -- in the sense of being given
to judges and other persons in the criminal justice system in
New Jersey =- on 23 October 1978. As noted in the preceding
section, we had considered it important to obtain a detailed
picture of sentencing before the introduction of guidelines in
our "case study" state, in order to be able to assess the
impact of those guidelines, not only on patterns of sentencing
but on plea negotiations, charging practices, collection of
information on offendars, and the like. Some data on these
and other matters could no doubt have been obtained through
retrospective interviews. But for a variety of reasons, this
is far from being a satisfactory research technigue (see
Sparks, 1981lb, for a discussion of the problems of
retrospective interviewing); and this unexpectedly early
implementation thus dealt a severe blow to our intended
"before and after" design. When we submitted our original
proposal, and also at the time of our revised proposal, it
seemed likely that we would have between six and nine months
to carry out pre-guidelines interviews and systematic
observations in the four selected counties in New Jersey, and
to interview other persons involved in the development of the
guidelines, and in the criminal justice system in general,
throughout the state. In the event, only three weeks elapsed
between our grant award, and the sudden announcement of the
introduction of the New Jersey guidelines. As may be
imagined, this sudden implementation was a considerable
surprise to us.

The second, and far more important, reason why our case
study could not be based in New Jersey is that we were denied
access to the data set from which the New Jersey guidelines
were constructed. In addition, the Acting Administrative
Director of the Courts at the time (the Hon. Arthur J.
Simpson) made it clear that he would not give his support to
our plans to interview judges in the state about their use of
the guidelines (or anything else). The reasons for this
denial remain unclear to us. To begin with, we had never had
any reason to suppose that we would be summarily denied these
research facilities. One of us (Sparks) had been involved as
a consultant to the New Jersey guidelines project two years
previously; cordial relations had been maintained between our
project staff and the New Jersey project director (John P.
McCarthy, Esq.) since that time; and the original solicitation
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from NIJ had been for an evaluation of the New Jersey
guidelines and not of statewide guidelines in general.[7] Yet
in a letter dated 3 November 1978, we were informed by Judge
simpson that we would not be given the facilities needed to
carry out our original research design. Simpson's letter
stated that

...We all believe it would be best if you save the
evaluation of New Jersey until toward the end of your
work. You might proceed with the other aspects and by
the time you get to New Jersey we will have meaningful
results following our recent implementation. We also
expect to have additional results, if we can obtain the
requisite continuation funding to proceed in the many
other areas of work that we perceive as critically
necessary. Your support of our efforts will be
appreciated, and you are assured of our cooperation in
connection with your evaluations."[8]

It seemed clear to us that this response rested on a
misconception of our intentions, and an evidently skimmed
reading of our research design. (So far as we are aware,
Judge Simpson had by that time been sent a copy of our revised
proposal). Any "evaluation" of New Jersey's guidelines would
necessarily have had to wait for some time, as we stated in
our proposed research design, in order that we could obtain
sufficient post-guidelines data; in any case, as explained
earlier, our intention was not to evaluate in a report-card
sense, but to explore quite general problems inherent in the
concept of statewide sentencing guidelines. These would
probably arise first in New Jersey, because that state was
first in the field; but they could well be expected to appear
in other states as well. In short, we had no wish to
undertake anything which might have been regarded as a
premature evaluation of the New Jersey guidelines.

Nor is it easy to see how our request for a copy of the
data from which the New Jersey guidelines were developed could
have led to such a premature evaluation. This data set --
consisting of over 15,000 cases, with over 800 variables per
case —-- was and is a potentially rich resource, not only for
our project but for researchers interested in sentencing
generally. It would have given us a very complete and
detailed picture of sentencing in New Jersey before the
implementation of the guidelines; it would also have enabled
us to explore a number of conceptual and statistical problems
surrounding the development of guidelines, in a way that other
data then available to us would not. At most, however, the
New Jersey construction data would have provided us with a
"baseline" against which sentencing patterns in New Jersey
after the implementation of guidelines could be compared. The




data by themselves would not have made possible an evaluation
of the impact of the New Jersey guidelines -- though they
might have shown whether or not gu:dellnes were really needed
in that state, to control sentencing disparity.

In an effort to clarify the reasons behind our request,
and to explain more fully the nature of our project, senior
staff of our project met with Simpson and McCarthy early in
January 1979.[9] At this meeting we stressed again the
1mportance of our having access to adequate data on sentencing
in New Jersey before the implementation of guidelines, so that
we could study the guidelines' effects. In addition, since
questlons of confidentiality and privacy had been raised by
Simpson as a reason for not giving us their data, we went to
some lengths to explain the procedures for the protection of
human subjects in research which bound not only ourselves but
the School of Criminal Justice and Rutgers University
generally. Finally, we offered any help which we could give
Lo Simpson and his colleagues, by way of technical assistance
in connection with other research which they might wish to do
in the future.[10]

None of this was to any avall. At one point, we were
informed by Simpson that he had requested an opinion from the
Attorney General of New Jersey, as to the release of
information from the data files, "in view of the federal and
state laws as to security and privacy".[ll] 1If such a request
was made, we were never informed of its outcome.

Subsequently, late in 1979, Judge Simpson was replaced as
Administrator of the New Jersey Courts, by Mc. Robert
Lipscher., Though it was by this time far too late for us to
use New Jersey as the "case study" state in our research, we
made several further efforts to obtain a copy of the New
Jersey guidelines construction data, in order to carry out
some comparative statistical analyses of the kind described in
later chaptexs (particularly chapter 10) of this report.

These request were also unsuccessful; we were again denied
access to the data, allegedly on the ground that
"confidentiality and privacy" could not be protected if the
data were released to us. It is difficult indeed for us to
regist the conclusion that the confidentiality and privacy
involved were those of judges in New Jersey =-- not of
convictel offenders.

However this may be, it had become plain to us by about
March 1979 that we would not be able to carry out our detailed
case study in New Jersey, as we had originally planned
Accordingly, we began contactlng those involved in developmng
statewide sentencing guidelines in other sktates, with a view
to seeing which of these states might provide the most
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suitable location for our intensive case study. The timing of
developmental efforts in those states left us with only two
choices: Massachusetts and Minnesota. In each state, a
project aimed at developing statewide guidelines was underway;
in neither state would the guidelines be implemented bhefore we
could carry out a study of pre-guidelines sentencing, in
accordance with our original design; in both states, the
directors of the guidelines projects (Lir. Michael Hutner in
Massachusetts, and Dr. Dale Parent in Minnesota) had already
given us generous amounts of information about their work, and
had made helpful offers of support for our project should we
decide to locate our case study in their state. Our final
choice of Massachusetts as a primary case study site was based
in large part on budgetary considerations; our design called
for spending several extended periods of time interviewing and
cbserving in the chosen state, and we would not have been able
to conduct such detailed field work if we had chosen
Minnesota. (We did, however, make site visits not only to
Minnesota but to Michigan, where an empirical study of
sentencing was being carried out under the direction of Dr.
Marvin Zalman. The Minnesota guidelines, and those recently
implemented on a trial basis in Michigan, furnish an
illuminating contrast to the Massachusetts guidelines; they
are discussed in Chapter 9 of this report.)

In its final form, therefore, our research involved (l) a
national survey of the state of development of statewide
sentencing guidelines; (2) a detailed case study of sentencing
and sentencing guidelines in Massachusetts; (3) less detailed
studies of guidelines developed and/or implemented in three
other states (Minnesota, Michigan and Pennsylvania); (4)
sub-studies of inmates' attitudes to sentencing, and (5) a
simulation exercise involving data obtained from Minnesota and
Massachusetts, and those two states' guidelines.

The Chronology of Guidelines Development

Both in our original proposal to study just the New
Jersey sentencing guidelines, and in our modified proposal =--
with its national focus coupled with a case study (based in
New Jersey or elsewhere) —-- we had a number of topics in view.
The first of these, both logically and chronologically,
concerned the conceptualization znd construction of sentencing
guidelines. what did the guidelines model adopted in any
particular jurisdiction seek to accomplish -- and how did the
various models of sentencing guidelines differ? How were the
guidelines developed -~ and what effect might the method of
construction be expected to have on sentencing practices?
Second, we were interested in whet we called the "interactive
effects" of the guidelines on the rest of the criminal justice
system. For example, what effect would the introduction of
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sentencing guidelines have on the processes of charging and
plea negotiation? What might be the impact on prison
populations -~ and how might this in turn affect the ways in
which the guidelines were used (or mlsused) by judges in
practlce'> Finally, we were interested in what may be called
impact outcomes of senten01ng guidelines. Would sentencing
guidelines actually result in a reduction in judicial
discretion, disparity and/or variation in judicial sentencing?
If so, how would this come about? Would sentencing guidelines
provide for the development of a c¢clear and consistent
sentencing policy? Would they be a useful tool for training
the judiciary in sentencing? Would they reduce offenders’
perceived dissatisfaction with the sentences imposed on them?

It is plain that the last few of these topics require a
comparison of sentencing, charging, etc., before the
introduction of sentencing guidelines, with those practices
after the guidelines come into effect. The conceptualization
of a state's sentencing guidelines could to some extent be
studied retrospectively; the construction of those guidelines
could be investigated through concurrent observation, as well
as by secondary data analysis; the process of implementaion
could be studied by watching it take place. We had hoped,
however, to find out something about whether or not sentencing
guidelines made a difference, in the real world; for this
purpose a "before and atter" comparison was clearly necessaty.

It is important to emphasize that we had never expected
that we would be able, within the time constraints imposed by
the original NIJ solicitation, to make a final assessment (if
there is such a thing) of the impacts of sentencing
guidelines, even in our chosen case-study jurisdiction. The
development and implementation of statewide sentencing
guidelines necessarily involves much more than the statewide
distribution of a couple of pieces of paper. The trial,
conviction and sentencing of offenders takes place in the
context of a fairly complex social system; and it is by now a
commonplace of "systems analysis" that one cannot tinker with
one bit of such a system, without risking further consequences
for other parts of the system, which in turn may have further
consequences for still other parts of the system, which in
turn.... (For illuminating discussions of these complex
inter-systemic effects, see Heumann and Loftin, 1979; Clear,
DeIlio and Lubitz, 1979.)

To give but one example: suppose that sentencing
guidelines are introduced in a particular state or other
jurisdiction; and that all judges in that jurisdicktion are
thoroughly and immediately briefed on this fact; and that all
of them -~ exhibiting, perhaps some rather un-judicial
docility -~ begin immediately to try sincerely to use the

- Em e
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guidelines in the way their developers intended. (Even this
bit of institutional change is likely to take some time --
even if all of the judges are very fast learners, and the
guidelines are of kindergarten simplicity.) Prosecutors,
defense counsel, probation officers ~- and even offenders --
may in time come to learn about the guidelines; as a result
they may well modify their behavior in a variety of ways,
which in turn may affect case flow, institutional populations,
charging and bargaining relationships -- perhaps even crime
patterns. These things, in turn, may affect the kinds of
cases appearing before the courts, which in turn may lead to
changes in the way in which judges use the guidelines; and so
it goes. It is not necessary to postulate that the
consequences of introducing sentencing guidelines are
literally endless; in time, no doubt, such perturbed social
systems usually "settle down" -- either to a new rhythm and
tempo, or to something like the one they had before. The
point is that such a "working-out" of change in a complex
social system does take time -- and that a definitive
assessment of the impact of such a change cannot be made until
a reasonable amount of time has elapsed.[1l2]

Even if everything had gone according to plan, the terms
of the original NIJ solicitation did not provide for enough
time to make such a definitive assessment. Even if (as we
originally thought likely) the New Jersey guidelines had been
introduced around the middle of 1979, we would not have been
able to obtain more than about a year's worth of
post-guidelines data, from which we could only have estimated
the most immediate and very short-run effects of that state's
sentencing guidelines. In the real worlds of criminal justice
systems, the amount of time typically required for the mere
diffusion of information about change, let alone the
consequent adaptation of different actors in the system to
that change, would clearly have been much longer than our
initial two-year grant period would have allowed. We expected
to be able to say something about the short-run impact of
sentencing guidelines in at least one state; but we had not
expected to be able to say much about the more variable
long~term system reaction to guidelines.

Even after our original proposal wasg revised, however,
and after it became clear that New Jersey would not serve as
the site of our intensive case study, we still had reason to
believe that wr would have the opportunity to obtain at least
some post-guidelines data in some state -- not only
statistical data on sentencing patterns after the guidelines
were introduced, but also interview and observational data on
the sentencing process itself. We thus expected that, within
the time allocated for our original grant, we would be able
substantially to accomplish the major objectives envisaged in
our revised proposal.
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In the event, this was not to be. In Massachusetts -~
which we eventually chose, for reasons explained in the
preceding section, as the site of our intensive case study --
the sentencing guidelines developed under the sponsorship of
the Superior Court were presented to the judges in November
1979; but they were only implemented on a voluntary (and
apparently rather small-scale) basis, until April of 1980. At
the time, they were revised somewhat; and a further trial
period, in which the guidelines still had an essentially
voluntary character (i.e. they were not prescribed by a Rule
of the Superior Court, or anything analogous) began. By the
end of our initial grant period -- 30 September 1980 ~- we
could only have obtained data on post-guidelines sentencing
practices covering a period of three months or so;[13] and
that would clearly have been far too short a period of time to
permit us to say anything at all about even the short-run
impact of the Massachusetts guidelines. [14] (We were however
able to obtain some qualitative data on the perceived effects
of those guidelines on the Massachusetts criminal justice
system as we discuss in more detail in Chapter 7.) The
situation in Minnesota proved to be similar. The guidelines
developed by that state's sentencing comwission were presented
to the state legislature on 1 January 1960; barring
legislative revision or veto of the guidelines, they were to
take effect on 1 May 1980. Again, given the exigencies which
inevitably surround the collection and analysis of empirical
social data, we would not have been able to study effectively
more than about three months of the post-guidelines experience
in Minnesota. That is not enough time in which to say
anything of interest, let alone importance, about complex
institutional change. [15]

We must emphasize that our recounting of these
chronological facts is in no way intended as a criticism of
those responsible for the hard work of developing and
implementing sentencing guidelines, in either Massachusetts or
Minnesota. On the contrary: as we try to make clear in our
discussion of those efforts in later chapters of this
report,[16] in each state an impressive amount of empirical
research and analysis was carried out, under severe and not
always anticipated time constraints, and no doubt with less by
way of resources than those responsible for the projects would
ideally have liked. The fact remains that -~ after the
unanticipated refusal of the New Jersey authorities to
cooperate with our research -~ there were ovuly two states,
namely Massachusetts and Minnesota, in which we could possibly
have carried out a project even remotely resembling the one
envisaged in our original proposal; and in both of those
states, the tempos with which sentencing guidelines were
developed and implemented did not permit us to collect
sufficient post-guidelines data to make an adeguate assessment
even of the short-term impact of the guidelines.

-
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This problem of developmental tempo -- which turned out
to be andante or even largo, rather than vivace or even
allegro ~-became apparent to us early in T980. It was
discussed at a meeting with our project's advisory
committee[l7] and special consultants[1l8] at the end of
February 1980, at which we outlined what we then saw as the
need for continued research on the evaluation of statewide
sentencing guidelines, after the expiration of our original
grant. As a result of these discussions, a proposal for the
funding of a second phase of our project was submitted by us
to NIJ in April 1980. At that time there was still only one
state (New Jersey) in which statewide sentencing guidelines
had in any sense been implemented; the Massachusetts
guidelines were being tried out on an experimental basis; and
Minnesota's guidelines would not come into effect for another
month. Neither the effects of guidelines on sentencing
behavior, nor the adaptations of those states' criminal
justice systems to the guidelines, could possibly have been
established in the six months then remaining on our original
grant.

It seemed clear to us that, even at the end of the
further two years, many questions about sentencing guidelines
would still remain to be answered. Nonetheless, we felt that
at the end of that time we would have a much better grasp of
the variety of sentencing guidelines schemes being implemented
throughout the country; more importantly, we expected that in
at least two states (Massachusetts and Minnesota) we would
have had time to observe the impact of sentencing guidelines
on actual decision-making, after the transitional phase which
necessarily accompanies any change or social policy or action.
We therefore proposed to NIJ that our research be continued
until the end of October 1982, at approximately the same level
of effort that had characterized our first two years. During
that second two-year period, we intended to concentrate on
three specific objectives. First, we proposed to conduct
further detailed studies of the implementation and impact of
guidelines in Massachusetts and Minnesota; as we make clear in
later chapters,[19] those two states provide many interesting
and (we think) important theoretical contrasts, which deserve
further study. 1In addition, we proposed tc continue our
national survey of the development and implementation of
statewide sentencing guidelines., [20] Finally, we proposed to
carry out some experimental research on the use made by judges
and others of guidelines in making sentencing decisions.

The last of these was admittedly a new objective; but it
is one which, we think, follows naturally from the essentially
descriptive research which we carried out in the first phase
of our project, and which we describe in later chapters of
this report. Once a set of sentencing guidelines has "settled
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down" within the institutional structure of a given
jurisdiction's criminal justice system, there are many
questions about judicial and prosecutorial behavior that can
and should be studied, not only to assess the impact of
guidelines in that jurisdiction, but to clarify more general
theoretical gquestions about decision-making. How (for
example) do judges decide what sentence within a stipulated
guidelines range to impose? How do they decide whether or not
a particular case is "typical" of its kind, and so should
receive a sentence within the guidelines range, rather than
being the subject of a "departure" and a sentence outside that
range? To what extent are judges constrained (or, at any
rate, likely to feel constrained) by guidelines of different
kinds? We expected to obtain some information on these topics
through observation of, and interviews with, judges and other
criminal justice system personnel in Massachusetts and
Minnesota. But -- given the differences in form and content
of those states' guidelines, as well as differences in the
organization of their criminal justice systems, crime rates,
and so on, we also felt that experimental evidence -- using
decision-making "games" of the kind used in a similar context
by Wilkins and Chandler (1965), and Gottfredson, Wilkins and
Hoffman (1978) -~ would be useful. [21]

In a subsequent addendum (dated 21 July 1980) to our
phase two concept paper, we proposed something of a shift of
emphasis between the three objectives just mentioned: this
shift would have involved rather greater concentration on the
Massachusetts-Minnesota comparison and the experimental
studies of the use of guidelines, and correspondingly less
emphasis on the continuation of the national survey.[22] 1In
particular, the Massachusetts-Minnesota comparison seemed --
and still seems -- to us to have considerable importance; in
many ways, the two states, and their efforts at guidelines
development, can be seen as the endpoints of a continuum, or
of several continua. We return to this comparison in later
chapters. [23] .

We firmly believe that the continuation which we proposed
to NIJ would have enabled us to build on the research carried
out in our project's first two years and described in this
report, so as to accomplish a far greater contribution to
knowledge than we were able (in our opinion) to provide in our
first two years. As matters stand, there are many questions
which we have not had the opportunity to address -- let alone
to try to answer. Good social research -- whether or not it
concerns the evaluation (in some sense) of social change ~-
builds incrementally, at a greater-than-linear rate; and there
is always a danger that short-run projects, once discontinued,
will simply run into the sand.[24]

(.
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However that may be, our proposed phase two research was
not funded by NIJ.[25] Necessarily, therefore, we were unable
fully to accomplish all of the objectives which we should like
to have accomplished, and which were set out in our original
proposal and its addenda. Many questions about the evaluation

of statewide sentencing guidelines in general -- and about the
guidelines developed in Massachusetts, Minnesota, and the
other states described in this report -- remain to be

addressed. We believe, however, that we have accomplished
many of the tasks which we initially set ourselves, and have
taken significant steps toward accomplishing several others.
Specifically, we have been able to describe the development
and implementation of sentencing guidelines in two states
(Massachusetts and Minnesota); as noted earlier, we believe
that a comparison of these two states' experiences is
instructive and important for other states which may be
contemplating the introduction of this method of controlling
judicial discretion in sentencing. In addition, we have
carried out a number of secondary analyses of the guidelines
developed -~ not only in Massachusetts and Minnesota, but also
in New Jersey, Pennsylvania and Michigan -- using methods
which seem to us to be of general applicability, and to
provide a basis for comparing the structures of guidelines
which may be developed in other states. These analyseu, we
believe, take us well on the way to the specification of a
general model for the evaluation of statewide sentencing
guildelines -- which was one of the principal objectives
stipulated in the original NIJ solicitation for the evaluation
of the New Jersey guidelines. We have, moreover, been able to
complete the two sub-studies (concerned with prisoners'
perceptions of fairness in sentencing, and the simulation of
the effects of guidelines given different offender
populations) which we originally proposed to do.

It may seem paradoxical to claim that we are able to
specify a "general model" for the evaluation of statewide
sentencing guidelines, given that we have not been able to
observe the impact of any statewide guidelines system for a
sufficient period of time. But this paradox is more apparent
than real. What the expression "general model" in this
context means is, roughly, a set of questions, and the
procedures by which those questions may be answered, to make
it possible to characterize, accurately and fully, what
happens if a set of statewide sentencing guidelines is
developed and implemented. 1In order to formulate those
questions, and set out those procedures, it is not necessary
actually to have studied the long-term (or even the
short-term) working of some number of existing systems of
statewide sentencing guidelines. What is necessary is to be
sensitive to the variety of conceptual and methodological
problems raised by this technique of controlling
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decision-makers' discretion; and to have a realistic
understanding of what is involved in trying to deal with those
problems through empirical research. We feel that our work
over the past two years or so has provided us with at least
some of that sensitivity, and a little of that understanding.
The reader of this report who survives to the end of its
concluding chapter may of course take a different view.

Overview of the Report

The plan of the remainder of this report is as follows.
In the next chapter we present a historical review of legal
and criminological concern, in both common-law and Continental
jurisdictions, with the problem of controlling judicial
discretion in sentencing. Over the past fifteen years or so,
there has been a radical shift, in the United States, in
prevailing views as to the proper objectives of sentencing of
offenders; there has been a drastic falling-off of belief in
what Allen (1964) called the "rehabilitative ideal", and a
concomitant reassertion of importance of the notion of "just
deserts" as a controlling principle in sentencing.[(26] This
shift -- which has had profound implications, not only for
sentencing but for parole (von Hirsch and Hanrahan, 1979) and
the organization of correctional systems -- has coincided, by
and large, with an increase in empirical research on
sentencing and other forms of decision-making in the criminal
justice system;[27] and this increase in turn, can reasonably
be said to have provided much of the impetus to the
development of guidelines for parole and sentencing. [28]

It is a serious mistake, however, to identify the concept
of sentencing guidelines -- in the sense with whicli this
report is concerned ~-- with this shift from "rehabilitation"
to "just deserts", or from "treatment" to "punishment". 1In
reality, sentenc1ng guidelines are only one technique -- as it
happens, the most recently developed technique -~ for
attemptlng to control individual decision-makers' discretion
in the choice of sentences; sentencing guidelines are not
necessarily associated, intrinsically, with either a
"treatment" or a "just deserts" rationale of sentencing.
Guidelines are one method of achieving what has lately come to
be called "determinacy" in sentencing; but the notion of
"determinacy" can logically be applied with equal force to
"treatment", incapacitation, "just deserts", deterrence, and
many other commonly mentioned objectives of criminal
sentencing.

As we show in Chapter 2 of this report, concern about the
control of judicial discretion in sentencing, and the
elimination of disparity, goes back at least a century; it
antedates the shift which took place in most western
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countries, in the late nineteenth century, away from a
retributive or deterrent philosophy of punishment toward the
"rehabilitative ideal". 1In order to understand what is
distinctive about the modern notion of guidelines for
sentencing or parole, it is necessary to contrast that notion
with other techniques for attempting to control discretion
(such as "presumptive" or mandatory sentencing, or legislative
or judicial sentencing codes).

After presenting this historical background, in Chapter 3
of this report we analyze in some detail the concept of
decision-making guidelines originally propounded in the early
1970's, by Professors Don M. Gottfredson and Leslie T.
Wilkins. For a number of reasons, these two scholars' work
(and that of their colleagues) has had a considerable impact
on sentencing reform in the United States in the past decade.
As we shall see, however, several of the attempts which have
thus far been made to develop and implement sentencing
guidelines have departed, in important respects, from the
original Gottfredson-Wilkins concept. Moreover, that concept
itself is, in some respects, vague. We need to understand
these points of vagueness, in order to evaluate those efforts
which have thus far been made to develop and implement
guidelines which have claimed to follow the original
Gottfredson-Wilkins model.

As we noted in an earlier section of this chapter, we
were unable to carry out the research contemplated in our
original grant proposal, owing to the New Jersey authorities'
refusal to grant us access to their construction data set, or
to facilitate interviews with judges and other actors in that
state's criminal justice system. We did, however, manage to
obtain a copy of the sentencing guidelines that were
introduced in New Jersey late in 1978; and Chapter 4 of this
report presents an analysis of those guidelines. A principal
result of this analysis is that the New Jersey sentencing
guidelines could be very much simplified in form, without
sacrificing any important information which judges might wish
to use in sentencing offenders. As they were originally
introduced to the New Jersey judiciary, that state's
guidelines took the form of a huge contingency table
containing almost 2,000 cells, each one of which was intended
to give information about prior sentencing practice for a
particular combination of offense and offender type. We show,
however, that substantially the same information could be
presented by means of a table with no more than five rows and
three columns, or fifteen cells in all.

Chapter 5 of the report describes the first of our two
sub-studies, which was concerned with prisoners' perceptions
of the fairness of their sentences, and with the relations
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between perceived seriousness of crimes and perceived severity
of punishments. The research on which this chapter is based
was carried out at Rahway State Prison in New Jersey, in 1979
and 1980. 1Ideally we ghould have liked to conduct this
research in the same state in which our intensive case study
of guidelines development and implementation was done; for the
timing reasons already explained, however, this proved to be
impossible. Nonetheless, we believe that the findings of this
chapter throw light onh a number of problems, both
methodological and substantive, relating to efforts to measure
offenders' perceptions of the sentencing process and to the
ability of sentencing guidelines -- the New Jersey sentencing
guidelines in particular -- to alter those perceptions.

The next section of the report -- Chapters 6 through 8 --
describes the research which we conducted on the development
and implementation of sentencing guidelines in Massachusetts.
Chapter 6 describes the system of sentencing and parole in the
Superior Court in Massachusetts, before the introduction of
the guidelines. A historical overview of sentencing reform
efforts in that state follows this description of the system,
and particular attention is devoted to how the concept of
sentencing guidelines came to be the most recent sentencing
reform effort. Finally, the expected reception of sentencing
guidelines by personnel involved in the sentencing process in
Massachusetts is discussed. A large part of this chapter is
based primarily on fieldwork (including not only observations
of sentencing, but also interviews with Jjudges, probation
officers, prosecutors and defense counsel) in four counties in
the state, in the summer of 1979.

Chapter 7 describes the process by which the
Massachusetts guidelines were developed, and the steps that
were taken (in late 1979, and early 1980) to introduce them
into the sentencing system of the Massachusetts Superior
Court. The actual structure of the Massachusetts guidelines
is also analyzed in some detail, as are the reactions of
judges, prosecutors, defense counsel, and others to that
structure.

Chapter 8 —- which in some respects pdrallels our carlier
analysis of the New Jersey guidelines -- is based in part on a
reanalysis of the case-level data collected by the
Massachusetts guidelines project. Also included in this
chapter e just before our secondary analysis of the data -~
ie an overview of the characteristicse of the orlglnal
Massachusetts case sample; this material is present in tngg
report because it has not been prev1ously released to the
public by the Massachusetts sentencing guidelines project.

The results of this reanalysis, we believe, have important
implications for the evaluation of sentencing guidelines
generally.
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In Chapter 9, we give a brief overview of the statewide
sentencing guidelines developed and/or implemented in three
other states (Minnesota, Pennsylvania and Michigan). 1In a
number of important respects, these guidelines contrast with
those developed in both New Jersey and Michigan. They
illustrate a number of important structural features of
sentencing guidelines, which in some respects build on, and in
other respects depart from, the concept originally propounded
by Gottfredson and Wilkins. As is the case with both New
Jersey and Minnesota, we have (for reasons explained above) no
data on the impact of the guidelines on sentencing practice in
any of these three states; at the time of this writing, only
the Minnesota guidelines have been officially implemented, on
other than an experimental basis.([29] We believe, however,
that our analyses of the structures of these states'
guidelines throws some light on very general problems raised
by the concept of sentencing guidelines, which need to bhe
taken into account in any full-scale evaluation of this
technique for controlling discretion in sentencing.

Chapter 10 of the report presents the results of our
other sub-study, which is based on some statistical analyses
of the case~level data collected, for the purpose of
developing sentencing guidelines, in Massachusetts and
Minnesota. The guidelines developed in these two states
differ, in a number of respects; that is, they prescribe
somewhat different sentences for certain types of offense and
offender combinations. What might be the results, if a
population of offenders like those convicted in Massachusetts
were sentenced in accordance with the Minnesota guidelines and
vice versa? Part of the point of this chapter is to
illustrate a distinction which we have come to believe is
fundamental for an understanding of the working of techniques
for controlling discretion in sentencing. This is the
distinction between (a) the amount of permissible variation in
sentencing or prison term-fixing, within a structure which
prescrlbes some degree of constraint on individual
decision-makers' behavior; and (b) actual variation in
sentences or prison terms, given not only a particular
structure but also the patterns of cases dealt with by the
courts.

In conclusion, Chapter 11 of the report attempts to draw
together the findings from the various lines of research
described in earlier chapters, and to take some tentative
steps toward outlining a general model or program for
evaluating statewide sentencing guidelines.
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Notes to Chapter 1

{11 This agency of the Department of Justice was of
course known, at the time of our orlginal proposal, as the
National Institute of Law Enforcement and Criminal. Justice
(NILECJ); its title was officially changed in 1979. For the
sake of simplicity we shall refer to it throughout this report
by its present title and abbreviation.

[2] The topics to be investigated in these smaller
studies, and their associated research designs, were proposed
by us., However, offendexs' perceptions of fairness and
justice ~- along with court administration and functioning,
sentencing disparity, length of incarceration and implications
for other states, which were to be considered in our main
evaluation project -- were specifically mentioned in the
original NIJ solicitation (our copy is dated 11l May 1978; see
page 2).

[3] The states specifically mentioned (in a National
Institute memorandum from W. Jay Merrill to Blair REwing, dated
2 August 1978) were Alaska, Florida, Massachusetts, Michigan,
Minnesota, Oregon and Washington. We present analyses of
guidelines in two of these states (Minnesota and Michigan),
together with a discussion of the statewide sentencing
guidelines developed in Pennsylvania, in Chapter 9 of this
report.

[4] The original solicitation actually referred to an
unspecified number of "selected New Jersey counties;" our
choice of four such counties was to some extent arbitrary, and
was determined primarily by our estimate of budgetary
constraints., fThe optimum number of units with which to study
such inter-county variation is, of course an empirical
question, and is not likely to be the same from one state to
the next. In retrospect, however, we feel that we could
reasonably have studied at least two more of Massachusetts'
rather heterogeneous 14 counties, had our resources permitted.
See below, Chapter 6, for a further discussion,

[5] These objectives were mentioned in the memorandum
from Merrill to Ewing (cited in note 3 above). 1In addition,
it was suggested that certain more limited evaluation (e.g. of
certain elements, processes or stages in the development of
guidelines) might be useful; it was also suggested that a
longer-term evaluation effort analogous to the Institute's
Research Agreements Program might prove valuable. These and
other future evaluation strategies are considered at some
length in our concluding chapter.

[
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[6] These objectives were discussed in a meeting between
Dean Don M. Gottfredson of the School of Criminal Justice, and
NIJ personnel, on 7 August 1978; in the absence of the
Principal Investigator during the summer months of 1978, Dr.
Gottfredson assisted in the discussions on the final
objectives and design of our project. We should like to
acknowledge our indebtedness to Dr. Gottfredson for his
assistance in this and other matters, not only in this period
of re-negotiation of our original proposal but throughout our
research.

[7] 1In fact, the solicitation referred to "evaluating
the LEAA supported program, Statewide Sentencing Guidelines
for the State of New Jersey" (emphasis added). According to
information which we subsequently obtained from the New Jersey
State Law Enforcement Planning Agency, the total grant made to
the New Jersey Guidelines project over several funding cycles
was $473,922, of which $426,530 -- or 90 percent -- came from
LEAA. We were never able to ascertain whether this federal
funding would have entitled us, as a matter of law (e.g. the
Freedom of Information Act) to obtain the New Jersey data; the
legal position is apparently complicated, and our grant budget
had no heading for "litigation against recalcitrant state
authorities", However, it may be thought -- and it appears
that NIJ did think -~ that the substantial federal involvement
in funding the New Jersey guidelines development effort should
have placed a strong moral obligation on the New Jersey
Admin.strative Office of the Courts to make their data
avallable not only to us, but to other researchers who might
have used those data, not to criticize some bureaucrats in New
Jersey, but to benefit criminal justice systems throughout the
country. So much for moral obligation.

It is not clear just when the New Jersey authorities =--
in particular, Judge Simpson -- decided that they would refuse
to cooperate with our (and others') research. However, a
summary by Gottfredson of a telephone call from Merrill on 3
August 1978, which was primarily concerned with the agenda for
the meeting which took place at NIJ on 7 August, refers to a
letter which was to be forthcoming from Ewing to Gottfredson;
the memo also states that "Not mentioned in the letter is some
gquestion they have about New Jersey posture toward the
evaluation." It may thus be that the New Jersey authorities
had given some indication, at a fairly early date, of their
unwillingness to be evaluated.

[8] This letter was addressed to Sparks and to Dr.
William Rich of the National Center for State Courts, which
had received a grant from NIJ to carry out a study of
county=-level guidelines (see Rich, et al., 1980, and Chapter 3
below) ; at the date of this writing, neither the National
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Center, nor we, nor anybody else, has been given access to the
New Jersey data. dJudge Simpson's use of the word
"cooperation" must surely be the most Pickwickian use on
record., VFor the analyses of the New Jersey guidelines which
we were able to carry out, see Chapter 4.

(91 At this meeting (which took place on 4 January 1979)
Simpson complained that there had been a "lack of
communication" between LEAA and their project; in addition to
a concern about "premature" evaluation, Simpson also raised as
objections to our request for cooperation the time demands
which he thought our project would place upon him and
McCarthy; a fear that our interviewing of judges would "scare"
them and thus jeopardize the success of the guidelines;
concern ahout racial discrimination in sentencing in New
Jersey, which might lead to prison riots unless some plan were
developed to deal with it; and a reluctance to disclose
publicly information about variations in sentencing. At one
point Simpson suggested that we try to amend the terms of our
grank, and come to work for the Administrative Office of the
Courts, before doing our “evaluation". We declined this
offer. (Field notes of meeting, 4 January 1979.)

[10] This offer had been made on several previous
occasions, and was subsequently repeated. We see no
inconsistency between the offering of "technical assistance"
(in the form of statistical consultancy, help with data
analyses, dissemination of information about other projects,
ete.) and the kind of impartiality required to conduct a
scientific study of an innovative action program like that
represented by the New Jersey guidelines. In fact, the New
Jersey AOC subsequently drew on the technical expertise of
other Rutgers University faculty, in connection with a study
published in 1979 which purported to show that there was not,
in the pre-guidelines data, any evidence of racial prejudice
in sentencing in New Jersey. The methodology of this study,
and the language of its conclusions, are discussed elsewhere
(see Sparks, 198la).

[11] Letter from Simpson to Sparks dated 2 March 1979.

[12] what is "reasonabhle" here cannot, of course, be
stipulated a priori. For a gencral discussion of this problem
in evaluation research in the social sciences, see Weiss,
1972; Weiss, 1970; and Rossi et al., 1979; and for a general
discussion of gsystemic inter-relationships (e.g. between
judges and probation officers) which may influence information
in criminal justice flow, see, e.g., Emerson (1969).

[13] This is, of course, an optimistic estimate in view
of the time usually required for coding, data cleaning,
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analysis, etec., in a projech such as ours. Morecover, even
this period would probably not have allowed us to estimate the
likely impact of the guidelines on such things as the flow of
case processing, e.g. through changes in the proportions of
charged offenders going to trial rather than pleading guilty
(or the reverse). In the event, use of the Massachusetts
guidelines was not formally mandated by the Superior Court
until May 1981; thus, data collected on the use of guidelines
up until that time would necessarily have been incomplete
since only some of the judges were consulting the guidelines
in all cases.

(14] However, see below, Chapters 6 and 7, in which we
summarize the data which we were able to obtain (through
interviews and observation) about the initial process (if it
can be called that) of implementing the Massachusetts
guidelines on a trial basis. It is important to distinguish
the process of implementation of an institutional change (such
as guidelines) from the short-run consequences of such a
change. Again, however, there is only a vague and ill-defined
borderline between these two things.

[1571 It should be noted that the Minnesota Sentencing
Commission has continued (in keeping with its legislative
mandate) to collect data on sentencing practice since the
Minnesota guidelines came into force on 1 June 1981l. In time,
it is expected that these data will furnish a basis for the
"feedback" function envisaged by Gottfredson and Wilkins in
their original formulation of the concept of decision-making
guidelines (see, for a further discussion, Chapter 3, below);
the data should of course, also provide some basis for an
evaluation of judges' compliance with the Minnesota
guidelines. See further, Chapter 9, and Chapter 11, below.

[16]) For Massachusetts, see Chapters 6-~8; for Minnesota,
see below, Chapter 9.

[17] Our Advisory Committee consisted of Professors Don
M. Gottfredson, Andrew von Hirsch and Donald M. Barry, of the
Rutgers School of Criminal Justice.

(18] Our special consultants at this meeting were
Professor Alfred Blumstein, Judge Morris Lasker, and Professor
Herbert Solomeon.

[19] See below, Chapter 10, for a discussion of the
contrasts between these states in relation to our general
model for evaluating statewide sentencing guidelines.

(201 At this time we had several discussions with Dr.
Marvin Zalman about the possibility of conducting further




research on the guidelines which he and his colleagues were
developing in Michigan; since that time Dr. Zalman has agreed
to make available to us the data set from which the Michigan
guidelines (see below, Chapter 9) were developed. We did not
have the opportunity to obtain and analyze these data during
the course of our (original) project grant; we hope, however,
to be able to do this in the Ffuture.

[21] In such "games", judges, prosecutors and/or
defenders might be given the facts of hypothetical cases and
asked what sentences they would impose or recommend, and for
what reasons. The "game" technique thus permits rigorous
experimental manipulation of both the quantity and types of
information on which such decisions are based. There are
obvious problems of external validity raised by experimental
research in the two states -- Massachusetts and Minnesota =-
in which our intensive fieldwork would have been done. The
combination of experimental with interview and observational
data would have done much, we believe, to support the external
validity of the experimental research.

[22] Nationwide data on the development of sentencing
guidelines have in fact been collected, with the aid of an NIJ
grant, by the Criminal Courts Technical Assistance Proiject,
Institute for Advanced Studies in Justice, American University
Law School. During the course of our grant, our proiect staff
attended two meetings sponsored by the American University
project; information obtained at these meetings supplemented
our own national survey of guidelines development,

[23] See, in particular, Chapter 1ll.

[24] For a similar argument, see Rich, et al., (1980).
We find ourselves in sharp disagreement with both the content
and the form of many parts of this report; some of the issues
on which we disagree with these authors are discussed in
Chapter 3, below. However, on this point -- concerning the
very short-term scale of many evaluation research projects
suppor ted by NIJ and other federal and private agencies -~ we
are in substantial agreement with the Rich et al. report.

[25] Out of what lawyers call "abundant caution", we
ought perhaps to add that this statement is not intended to be
critical: we have, after all, no information about the
reasons why our continuation proposal did not meet with NIJ
approval. In large part, however, this may be due to the fact
that we were never notified by NIJ either officiully or
unofficially, that our phase two application would not be
suppor ted.
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[26] See, for example, von Hirsch (1976); Singexr (1979);
Morris (1974); Twentieth Century Fund (1975). There is not by
any means complete consensus among these or other authors as
to what "just deserts" is supposed to mean.

[27] See, for example, Green (l969); Hogarth (1971);
Hagan (1974); Lizotte (1978); and Sutton (1978). For a
discussion of some earlier research see below, Chapter 2.

[28] Among modern studies, one of the earliest and most
influential was done by Mannheim and Wilkins (1955); while
this study was not explicitly concerned with the development
of techniques for controlling discretionary decision-making
(in this case, decisions to release from borstal institutions

.~ for young adult offenders in England), there is little doubt

that it stimulated demands for consistency in decision-making
policy. On the relations between prediction techniques (of
the kind pioneered by Wilkins, in the field of criminal
justice), and decision-making guidelines, see below, Chapter
3.

[29] The content of the Minnesota guidelines has also
been modified by policy decisiong several times since theix
introduction; thus, preliminary data -- had we been able to
collect it ~-- would have been somewhat inconclusive.
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Chapter 2: Concern About Variations in Criminal Sentences:
A Cyclical History of Reform

Discretion and Disparity

The use of empirically-based guidelines as a means of
minimizing unwarranted variation in sentencing has, of course,
only a very short history. The more general question of
proposed solutions to the problem of sentencing disparity,
however, has been debated for as long as sentence lengths have
depended upon judicial discretion.

The concept of discretion has itself been the focus of
much dispute and discussion (for a useful summary and review
see Davis (1969)). A century or so ago, it was argued by a
number of legal writers that judicial discretion could not, by
definition, be limited (or "structured" or controlled); the
idea of "limited discretion", it was suggested, involved a
contradiction in terms.

When it is said by judges that a matter is in the
discretion of a trial court, but that this is not an
arbitrary decision, but one governed by rules, the word
is used unadvisedly, and inference to he drawn from such
language is erroneous. It cannot be said that a matter
is left to the discretion of a judge, if that discretion
(so called) be reviewable....

To say that there are things in his discretion, but
that he must use a "sound discretion" in reference to
them; is to give him no discretion at all. (Judicial
Discretion, 1880:506-7)

How far may (discretionary) acts be reviewed by a
higher court? If they are properly discretionary...they
are in no sense subject to review. Any other answer
contradicts the premises. It would be giving a power,
but prohibiting its exercise. (Kaufman, 1883:568)

These views suggest that either there is discretion,
which cannot be formally limited in its exercise in any way;
or else there is no discretion at all, so that, for example,
sentences prescribed by law would necessarily be imposed in
each and every case. However, the views just y.oted are
confused in a number of respects. For one thing, as we will
see, there is a sense in which a judge dealing with an
individual case must exercise a kind of discretion in applying
general rules to the facts of that case; he must decide
whether or not the facts of that case fall under the concepts
contained in one or more legal rules which may apply to the
case, and often this involves an "exercise of judgement" which
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is left up to him. But it does not follow that such
"discretion" is not reviewable, e.g. by an appellate court; on
the contrary, where legal rules in the strict sense are
concerned, such appellate reviews are common in most
jurisdictions.

Similarly, in most jurisdictions, judges typically have a
range of sentencing alternatives open to them; they are thus
permitted (indeed, they are required) to exercise their
individual discretion in choosing a sentence from that range.
But it does not follow that this discretion is not reviewable;
nor, equally, does it follow that this discretion cannot be
guided or controlled, e.g. by general principles or explicit
legal rules.

The objective of controlling discretion in sentencing is
usually said to be the prevention of "disparity". But what
exactly is "disparity"? This term pervades the scholarly
literature on sentencing, and is usually defined by a single
phrase such as "when like individuals, committing like
offenses, are treated differently" (Gaylin, 1974:3; von
Hirsch, 1976:29). This definition is misleading in its
simplicity. For example, do differences in the sentencing
provisions of various state legal codes constitute
"disparity"? If so, is it reasonable to separate
legislatively-produced "disparity" from judicial "disparity"?
What about variations between different regions within the
same jurisdiction, e.g. between the northern and southern
parts of New Jersey? To what extent should judges be expected
to sentence offenders on the basis of community norms which
may well differ in different regions? For example, given two
towns in the same state, one having one serious crime per hour
and the other having one serious crime per year, it might well
be expected that two similar offenders, committing similarly
serious crimes, would receive different sentences. Would that
difference constitute "disparity"?

What this points to is that we need agreed criteria for
defining what is a "like case", before we can decide whether
two sentences are "disparate" if they involve "like cases"
being treated differently. For example, in the case of the
two towns with different crime rates, we need to know whether
or not "frequency of serious crime" is agreed to be relevant
to the judge's choice of an appropriate sentence; and we also
need some agreed criteria by which it can be decided which
crimes are "serious". Clearly there can be no agreed criteria
for defining "like" cases, unless there is agreement on the

urposes for which cases are being classified -~- that is, on
the purposes for which sentences are brng imposed. In the
hypothetical case of the two towns jus. mentioned, for
example, the prevalence of serious crime might be regarded as
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a legitimate factor in sentencing, if utilitarian aims such as
general prevention were dccepted; it would be otherwise if
sentences were to be based on "just deserts" (von Hirsch,
1976).

Arguments about the proper role of judicial discretion,
over the past couple of centuries, have in fact had a number
of different undercurrents, which have shifted and mixed in
complex ways as the general debate itself waxed and wained.
On the one hand, there has been a continuing concern about the
consistency with which judges exercised their choices among
the sentences available to them; this by itself is a complex
topic, since there are many ways in which decision-makers can
be "inconsistent", and most of them have figured in
accusations and pleas for reform at one time or another. On
the other hand, there has been an equally persistent concern
with the proper objectives of criminal punishment, which has
carried with it arguments about the ways in which judicial
discretion should or should not be used.

Perhaps the first objection to the range of discretion
exercised by judges in sentencing was made by Cesare Beccaria
in 1764 (Beccaria, 1963). Beccaria maintained that judges
cannot determine punishment for another member of society
because they do not have authority as legislators.
Legislators have the responsibility to establish punishments
for criminal acts because of the authority vested in them:

Only the laws can decree punishments for crimes;
authority for this can reside only with the legislator
who represents the entire society united by a social
contract (Beccaria, 1963:13-14).

As a corollary to this, Beccaria also felt that judges
had no right to interpret the law. He felt if judges
interpreted the "spirit" of the law for individual cases, "the
law would be the product of a judge's good or bad logic, of
his good or bad digestion", or of his passions, or the power
or weakness of the accused (1963:16). Beccaria went on to
state that judicial interpretatlon of the law leads to
unwarranted disparities in sentence because of the inevitable
judge, "who mistakes for a legltlmate interpretation that
vague product of the jumbled series of notions which his mind
stirs up" (1963:16).

While this might look like a "technical" argument against
discretion -- one that suggests that judges, beirg human, are
bound to exercise dlscretlonary choices in an irrational or
inconsistent way -~ it is also a political argument: only
legislators, and not judges, have the right to attach
penalties to crimes. Similar political arguments are found in

E
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modern times; for example, it has been held that discretion
should be eliminated entirely because "discretion in the
criminal justice system aPparatus is tied to the present
situation in our society, to discrimination, corruption and
the abuse of power" (American Friends Service Committee,
1971:143).

Arguments like this, of course, ought to be backed up
with empirical evidence (which has seldom been produced) that
judicial discretion does in fact have the evil consequences

claimed for it. Arguments based on disparity -- in the sense
of unwarranted variation in sentencing, as a result of
judicial discretion -- need to be backed with evidence that

such disparity does in fact exist. In the next section we
review briefly some of the efforts which have been made, since
the beginning of this century, to show empirically that there
is excessive and unwarranted variation in sentencing. These
empirical efforts have tended to lead to proposals to reduce
or eliminate disparity by controlling judicial discretion, or
eliminating it entirely. At the same time, there have been
continuing arguments about the nature and purposes of
sentencing, which have also led to proposals for sentencing
reform. We will see that remarkably similar arguments have
been used in each of two cycles of "reform" over the past 100
years or so. The first of these, which reached its climax in
the 1940's, led eventually to the "indeterminate" sentence;
the second, which began in the early 1970's, involved the
rejection of the "rehabilitative ideal", and the widespread
adoption of "determinate" sentencing.

Early Empirical Studies of Sentencing

It was not until the early 1900's that statistical
evidence of the range of discretion exercised by judges was
compiled. In 1914, the Committee on Criminal Courts of the
New York City Magistrate's Courts reviewed the more than
155,000 cases disposed of in that year to determine the extent
judges' reputations for severe or lenient sentencing behavior
were reflected in the dispositions of various classes of cases
they had decided. The results, tabulated in their annual
report, showed a dramatic variation in sentences given to
apparently similar classes of cases.

Perhaps the earliest study containing a statistical
examination of sentencing variation was published in 1919
(Everson, 1919). It analyzed data for the New York City
Magistrate's Court cases for 1916. There were 42 judges in
the Magistrate's Courts at that time who rotated at l5-day
intervals among 28 different courts. This resulted in each
magistrate presiding over a majority of the courts at one time
or another during a given year. The study points out that
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under this rotation system, "it can reasonably be assumed that
each magistrate handles practically the same classes of cases
as those handled by his colleagues" (Everson, 1919:91).

The results of this analysis showed that for peddling
without a license, one judge fined all of his cases while
another fined only ten percent and suspend2d sentence for the
remainder., For disorderly conduct, one judge suspended
sentence in just over two percent of his cases and another
suspended sentence in 50 percent of his cases. One judge
sentenced 80 percent of his vagrancy cases to the workhouse
while another sent only about 17 percent there.

These wide variations in sentence were seen, by one
commentator of that period, as unalarming.

The magistrates are not to be condemned for this
variation.... It is assumed that each magistrate is doing
his duty as he sees it and is rendering his best service
in disposing of cases brought before him (Everson,
1919:98).

It is important to note that at the time of this study, a
city magistrate disposed of from 50 to 100 cases daily. As
Everson noted, "He must get the facts quickly and decide
quickly" (p.98). This circumstance can lead to arbitrariness
in sentencing due simply to the lack of information necessary
to make a reasoned decision.

It was further pointed out that, prior to 1914, a
magistrate was never able to compare his work with that of his
colleagues and therefore, "his personal pecularities were
inclined to become accentuated" (p.98). Although an important
step, these revelations were still only a distant precursor of
contemporary sentencing guidelines.

An important study of individual differences in
gsentencing tendencies among judges was conducted by Gaudet,
Harris, and St. John in 1933. They selected 7,442 cases from
the court records of one county in New Jersey covering a
period of nine years and a total of 21 different offenses.[1l]
Because all of these cases were sentenced by only six judges
who rotated among jurisdictions, the authors felt that each
judge could be expected, overall, to give sentences of
approximately equal severity as they would likely receive a
similar mix of cases.

The percentage of cases sentenced to imprisonment ranged
from 34 percent to 58 percent among the judges. The
imposition of suspended sentences ranged from a low of 16
percent to a high of 34 percent. It was also found that the
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general sentencing tendencies of the judges did not greatly
increase or decrease as they gained experience on the bench,
and that pending reappointments had no marked effect on the
overall severity or leniency of sentences. The authors
conclude that these data indicate that the past environment
and heredity of the judge must be the factors which influence
the severity of sentence as experience and reappointment
status apparently have no effect.

It was further concluded that previous studies of the
seriousness of crime or of offenders' records that measured
these things by length of sentence are of little value if the
results of this study were typical of judicial sentencing
tendencies.

In other words the type of sentence received by a
prisoner may be either an indication of the seriousness
of his crime or of the severity of the judge (Gaudet et
al., 133:815).

A secondary analysis of Gaudet's data was conducted for
the purposes of this chapter and confirmed that the
differences in incarceration rates among the judges were
statistically significant.[2] However, a re-analysis of
Gaudet's finding that experience on the bench made no
difference in judicial sentencing tendencies did not support
his result.[3] These findings negate Gaudet's explanaicion of
tha possible reasons for the sentencing variation, but they do
confirm the existence of variation to a significant degree.

A 1940 study of sentence lengths was conducted by the
Newark Evening News in the Essex County (New Jersey) Court of
Common Pleas (Frankel, 1940:448-456). The analysis included
4,029 sentences of adult males imposed by four judges during
three separate years (1932, 1935, and 1939).

The results indicated that for all offenses taken as a
group there were "considerable differences" in the types of
sentence imposed by the judges. For example, the use of
probation among the four judges ranged from 29.6 to 40.5
percent of the cases, and commitments to the county jail were
imposed from 2.2 to 11.9 percent of the time depending upon
which judge sentenced the case. However, when a second
analysis was done separating those defendants facing multiple
charges and those having only one charge against them, the
authors found "no striking differences" between the two judges
they compared.[4] These two judges were also compared in an
analysis of their sentences for seven separate offenses. It
was again found that the relative frequency of the types of
punishment selected by the two judges in each of the seven
offense categories are "not too dissimilar." These latter
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comparisons of the two judges were not tested for statistical
significance, however.

A secondary analysis, done for this chapter, showed that
for all seven offenses combined, there was in fact a
significant difference botween the sentence types chosen by
the two judges.[5] The findings of this study, then, are in
accord with those preceding it; there appeared to be
significant variation among judges and jurisdictions even when
sentencing similar types of cases.

These findings obtained additional support during this
period at the federal level. The 1939 annual report of the
U.S. Attorney General stated that

My studies of the disposition of criminal cases in
the Federal courts have led me to the conclusion that
there frequently occur wide disparities and great
inequalities in sentences imposed in different districts,
and even by different judges in the same district, for
identical offenses involving similar states of facts
(Holtzof£f, 1941:3).

The Committee on Sentencing, Probation, Prisons, and
Parole of the American Bar Association also issued a report in
1939 discussing the findings of a U.S. Department of Justice
nationwide study of the sentencing practices of federal judges
and found:

The sentencing records of many judges, as well as
the judges' own statements concerning their sentencing
practices, show the presence of arbitrary variance and
numerous highly subjective factors and personal biases in
the imposing of sentences (ABA, 1939:35-37).

Other Pressures for Sentencing Reform

The research reviewed above did not much question the
purposes of criminal sanctiong; it was aimed instead at
showing that those sanctions had been inconsistently applied.
As noted earlier, however, there was throughout the period in
which that research was done a shift toward "treatment" or
"rehabilitation" as the most important objective of
sentencing; this led eventually to the adoption of
"indeterminate" sentencing, under which variation (as measured
by purely punitive criteria) was to be expected. This shift
toward "indeterminacy" also led to a number of proposals for
sentencing reform and the control of judicial discretion. We
describe two of these proposals -- one ERuropean, one American
~~ in this section. Though neither of these proposals was in
fact adopted anywhere, both were extremely influential; and
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both illustrate techniques for controlling discretion in
sentencing which provide an illuminating contrast with later
efforts including sentencing guidelines.

Reform of the Italian Penal Code

An initial step in the evolution of sentencing reform
occurred in Italy when the Commission for the Reform of the
Italian Penal Code was nominated by the Italian Minister of
Justice on September 14, 1919. Enrico Ferri was named
president of the Commission and, although there were
originally representatives from all the various "schools" of
criminological thought, the final product reflected Ferri's
strong positivistic orientation due to a number of
resignations from the Commission. The orientation of the new
code was clear as early as Perri's speech at the Commission's
inaugeration: "We shall try to bring the fulcrum of the law
from the crime to the criminal" (Ferri, 1920:75).

With regard to sentencing, Ferri felt that
individualization of sentences by courts was not possible
because no judge could be expected to make detailed studies of
every offender. Rather, Ferri felt judges should have enough
information to place the offender in the proper class,[6] and
then assign a sanction appropriate to the class. For thnse
incarcerated for indeterminate sentences, Ferri thought future
revisions of the sentence would be the task of "permanent
committees in which judges, prosecutors, defenders...and with
them psyciatrists and anthropologists would examine
periodically those committed, with the guarantee of publicity,
to determine if the term should be prolonged or not" (Cited in
Sellin, 1957:481).

The sentencing provisions in the revised Italian Penal
Code emphasized "the principle of the dangerousness of the
offender" as its fundamental criterion (Ferri, 1921:355-77).
This manifested itself in an elaborate guidelines structure
consisting of a list of circumstances which indicate greater
or lesser dangerousness of the offender.[7] These
circumstances were to be used by judges in establishing the
length and type of sentence. However, Ferri also describes
some rather complex exceptions and modifications for cases
where configurations of greater or less dangerousness occur
(1921:645-7).

When these conditions and exceptions to the "conditions
of dangerousness" are scrutinized, the arbitrariness of many
of Ferri's criteria becomes apparent. For example, Article 77
states,
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If there concur together circumstances of greater or
lesser dangerousness, the judge shall establish which are
prevalent, in order to graduate the dangerousness of the
accused and to apply, according to article 20, the
sanction best adapted to his personality (192l:546).

This excerpt illustrates how Ferri's large number of
prescriptive conditions combined to work against his goal of
more specific sentencing rules. That is, there will always
exist conditions where the rules are unclear, forcing judges
to rely on unguided individual discretion. While it should
also be noted that many of Ferri's "circumstances of
dangerousness" are incorporated into American penal law as
degrees of offense or elements of aggravation or mitigation,
the revised Italian Penal Code was, nonetheless, an important
step in the elucidation of a more specific sentencing
rationale. [8])

Glueck's "Rational Penal Code"

In 1928, Sheldon Glueck published "Principles of a
Rational Penal Code," which put forth his conception of the
proper orientation and structure for a penal code (Glueck,
1928). Like Ferri, Glueck felt that the current emphasis of
the criminal law on the offender, rather than the crime,
called for individualization of treatment as well., He pointed
out that the trend toward indeterminate sentences had, in
practice, had little effect on the traditional
"mass~treatment” method of dealing with offenders.

Glueck went on to c¢riticize accepted sentencing practices
based on legislative prescription of penalties for various
offenses.

Legislative prescription in advance of detailed
degrees of offenses is individualization of acts and not
of human heings, and is, therefore, bound to be
inefficient (1928:467).

He further maintained that judicial individualization of
offenders without "scientific facilities in aid of the court"
was destined to "deteriorate into a mechanical process of
application of certain rules of thumb or of implied or
expressed prejudices" (p. 467).

Glueck's view represents an important move toward
empirically-based sentencing guidelines inasmuch as he
recognizes that pre-existing sentencing guides for particular
vwffenses can never anticipate the diversity of human
circumstances which may be present, and that there must be a
more scientific method for determining sentence lengths than
the mere application of "arbitrarv" legislative rules.
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Glueck also devoted much of his paper to a critique of
Ferri's Italian Penal Code. In addition to its arbitrariness
in selecting sentence lengths and types based on pre-conceived
conditions, Glueck felt that Ferri's one-dimensional emphasis
on the dangerousness of the offender was "both unjust and
unscientific" and algo "underemphasizes the rehabilitative
possibilities of the offender" (1928:469). He pointed out
that Ferri's criteria of dangerousness permanently labelled
the offender prior to any treatment he might receive, forcing
the judge to sentence speculatively, a task better carried out
by parole boards, or as Glueck recommended, a "Socio~Penal
Commission" (or "treatment board") made up of social
scientists who would determine the type of treatment best
suited to the individual offender as well as its duration.

These recommendations, in Glueck's view, provided for a
more truly indeterminate sentence in which the correctional
process would be expressly aimed at the offender rather than
prescribed for a particular act. The specific means by which
this "treatment board" would decide on the proper sentence,
however, was not discussed by Glueck, and except for his
references to the need for new and improved treatment methods,
it remained unclear, in 1928, what the specific alternative to
unchecked judicial discretion might be.[9]

Perspectives of Concern About Sentencing

Subsequent to the empirical studies of sentence variation
during the 1930's and 1940's, it is clear that the growing
interest in sentencing reform emanates from two perspectives.
First, there is increasing concern about sentencing variation
itself. Studies appeared which, for the first time,
statistically documented the existence of wide sentence
variation among judges and jurisdictions; and there was
concern about the unfairness to offenders which this variation
seemed to entail (Frankel, 1940:454, Holtzoff, 1941l:3).

The second perspective, as expressed by Ferri and Glueck,
saw the need for sentence reform out of a digssatisfaction with
legislative rules which did not take into account the
"treatment" potential of offenders.

Interestingly, both these perspectives are closely linked
to the trend toward indeterminate sentencing throughout the
country. By 1941, approximately three fourths of the states
were operating indeterminate sentencing systems in one form or
another, and the Conference of Senior U.S. Circuit Judges had
just adopted a resolution favoring the adoption of an
indeterminate sentencing law for the federal courts.
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Among the arguments for a change to indeterminacy at the
federal level was the view that the existence of an
administrative agency (the parole board), to determine the
actual period of imprisonment within the minimum and maximum
set by the court, would serve to make penalties more uniform.

The consequence necessarily emerges from the fact
that a single board, or perhaps several boards, acting in
close cooperation, determine the length of incarceration
to which every prisoner should be subjected. In other
words, all cas¢s clear through the same channel
(HoltzofE, 1941:6).

This board was also secen as taking the guesswork out of
sentencing by reducing "arbitrary variances in the treatment
of prisoners possessing similar case histories" (Morse, et.
al, 1941:23).

Viewed in this way, the change to an indcterminate
sentencing system would simultaneously correct both
shortcomings of the existing system. First, much of the
responsibility for sentencing would essentially be removed
from the judges, as they would only set an indeterminate range
of time to be served by the offender. A single parole board
would set the actual time to bhe scrved at a later date. .
Second, the parole board would make thelr judgements based on
the offender's treatment potential and his rehabilitation
while incarcerated. Thus, indeterminate sentencing was seen
both as an answer to wide sentencing variations and as a
recognition of the individualized treatment needs of the
offiender.[10] That this involved a fair amount of
self-contradiction seems to have been noticed by nobody.

The Cyclical Concern for Sentencing Reform

The arguments used in support of indeterminacy are
interesting for a number of reasons, not the least of which is
the fact that these same arguments have been widely used
during the 1970's in support of determinate sentencing. In
recent years, indeterminacy has been attacked on the same
grounds for which it was established during the 1940's.

Criticisms of sentencing during the 1970's are strikingly
similar to those of the 1930's and 40's. In both instances
existing sentencing practice is being criticized due to its
lack of uniformity and unfairness to offenders. Note the view
of George Vold in 1941 as he argued in support of
indeterminacy:

The essential purpose of providing protection for
society against the criminal is in fact facilitated by

0 |
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the generally greater consistency in operation of a
single sentencing agency as compared with the variety of
conflicting views represented in sentences imposed by a
number of individual judges (Morse et. al, 1941:39).

Compare this with the view of Andrew ven Hirseh in 1976
in arguing for determinate sentencing.

The most obvious drawback of allowing wide-open
discretion in the name of 'individualization' is the
disparity it permits. Judges whose sentencing decisions
are unchecked by general standards are free to decide
similar cases differently (von Hirsch, 1976:29).

These arguments are cssentially the same; however, they
are being applied to exactly opposite philosophies of
sentencing. Other examples can recadily be found if one
compares the rationale offered for sentencing reform during
these two periods. [11]

The question now becomes, how could the same arguments be
used in support of divergent sentencing philosophies? As it
turns out, history appears to repeat itself here also.

Dissatisfaction with Indeterminacy: Determinacy Revisited

It did not take long for dissatisfaction with the "new"
indeterminate sentencing system to arise during the 1950's and
1960's. In much the same way as with the system preceding it,
questions began to emerge about whether the indeterminate
sentencing system was achieving its goals., The first question
related to the ability of indeterminate sentencing to reduce
wide variations in sentences. This provoked the develcpment
of a number of methods to reduce this variation, such as
sentencing institutes, appeliate review, sentencing
commissions, and sentencing guidelines. The ultimate result
has been a nationwide trund back toward "determinacy", based
on much the same rationale as was used in establishing
indeterminacy some 40 years earlier.

One of the earliest challenges to indeterminacy was put
forth by the Council of Judges of the National Probation and
Parole Association (later renamed the National Council on
Crime and Delinguency). Formed in 1953, the Council of Judges
of the NPPA published, as one of their first projects, Guides
for Sentencing, in 1957. This short book outlined the
objectives of sentencing and made recommendations for
achlieving more equitable distribution of sentences and
reducing disparity. The suggestions they offered, however,
wexe very broad in scope and offered nothing specific for
making sentences more equitable or fair. For example, "'there
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can be no fixed formula' for sentencing bec ause different
individuals in trouble require different types of help"
(1957:59).

It is interesting to note that the second edition of
Guides for Sentencing (1974) included a separate chapter on
sentence disparity. Citing the 1967 President's Crime
Commigsion and the experience of Federal and state sentencing
institutes, three more specific methods of reducing
unwarranted sentencing disparity were offered: sentéencing
institutes, sentencing councils, and appellate review of
sentences.

Sentencing Institutes

In 1958, the House Committee on the Judiciary issued a
report and joint resolution "to impruve the administration of
justice by authorizing the establishment of institutes and
joint councils on gentencing" (U.S. Congress, 1958:1). These
institutes were established by statute "in the interest of
uniformity in sentencing procedures,"

This legislation reflected a growing concern among
criminal justice officials and in Congress about wide
variations in sentences that had been appearing for a number
of years (see U.S. Congress, 1958:5-8, sharp, 1959:9). Also
addressed in the House Report were the releasing policies of
the U.5. Parole Board, which were seen as the source of wide
discrepancies in the amount of time served by offenders
sentenced to incarceration.

At the time of this legislation federal judges fixed the
maximum sentence (up to the statutory limit) leaving parole
eligibility at one~third of this maximum. The joint
resolution proposed that the judge also be permitted to
specify the offender's parole eligibility date at any time up
to one-third of the imposed maximum; alternatively, it was
suggested that the judge should set only the maximum term,
allowing the parole board to set an eligibility date. As the
House Report claimed:

This procedure in the case of a serious chronic
offender would permit the judge to set both the maximum
terms and the parole eligibility date at the statutory
limits...In doubtful cases the judge could set a long
maximum term and leave the matter of parole eligibility
to the determination of the Parole Board (1958:9).

This legislation becane into law in August 1958, and the
first pilot institute on sentencing took place in 1959 under
the auspices of the Judicial Conference of the United States.
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Although no comprehensive evaluation of the effectiveness of
sentencing institutes in reducing sentence variation has been
conducted, subjective assessments have pointed to their
educational function for judges. Following the pilot
institute, "there was general agreement that the agenda for
future meetings should combine discussions of specific cases
illustrating sentencing problems with discussions directed
toward the development of a sentencing philosophy" (Sharp,
1969:11; Levin, 1966:503). The fact that judges were becoming
aware of the wide variations in philosophy and criteria used
by them in sentencing provided an important first step in
establishing the need for more specific guides in sentencing.

Subsequent to the pilot institute, 15 others were held,
in the years through 1965. Three of these included federal
judges from more than one circuit, the first of which was
conducted in 1961 (Remington and Newman, 1962). While claims
were made during the mid-1960's that decreasing federal prison
populations and reduction in sentence disparities could be
attributed, at least partially, to the sentencing institutes,
this was never demonstrated to be the case. (Youngdahl,
1966:518~9). As one of the institutes' participating judges
maintained, "We cannot expect to achieve uniformity of
sentences but rather uniformity of procedures" (1966:519).

Sentencing Councils

In November 1960, the U.S. District Court for the Eastern
District of Michigan initiated use of sentencing councils on a
trial basis, after attending the pilot sentencing institute in
1959 and discovering the wide disparities in sentences within
their own district. "Sentencing Councils" would involve
weekly meetings of judges together, in which the sentencing
decisions to be made in cases during the coming week would be
discussed. " While the trial judge retained ultimate
responsibility for sentencing each individual case, it was
felt that such a council would (1) provide an opportunity to
assess issues of disparity using actual cases and presentence
information in a group setting, and (2) serve to develop a
consensus in sentencing philosophy among the judges (Doyle,
1961:28).

An examination of the first 203 cases considered by the
sentencing council in Michigan found wide differences in
sentencing recommendations among the judges for all types of
offenses covering every type of disposition.

In the case of an extortionist, dispositions
recommended were for observation and study, and
institutional sentences of 2 years, 4 years, and 10
years...In respect to a postal violator, the five judges
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indicated sentences of 2 years, 3 years, 4 years, 5
years, and 6 years {(1961:29).

A unanimous disposition recommendation occurred in only
76 of the 203 cases, but the sentencing judge altered his
original recommendation in 72 of the 175 cases recorded. It
was also noted that there was "no substantial difference" in
the number of increased sentences compared to the number of
reduced sentences. Therefore, it appears that judicial
sentencing cconducted in a non-binding group environment
affected the sentencing decision to individual judges to some
extent,

The experience in Michigan continued and was adopted in
other federal judicial districts with slight modifications.
When the caseload and number of judges increased in Michigan,
it became necessary to reduce the council meetings to smaller
groups of three judges, rather than to assemble the entire
bench (Levin, 1966:503). Also, a recommendation chart was
developed to standardize the criteria used in sentencing
decisions. The factors considered were prior record, family
responsibility, work record, attitude, nature of offense, lack
of adequate plan for probation, and an "other" category
(1966:510). It can be seen that the general notions of
fairness, which provoked the development of the sentencing
councils, resulted in the adoption of more standarized
sentencing criteria and, therefore, a more uniform philosophy.

An evaluation after the first five years of the Michigan
experience found that between 40-50 percent of initial
sentence recommendations were altered after council meetings
in each of the five years. Overall, there were more reduced
sentences than there were increased sentences (266 to 183).
The evaluation concluded that,

Prison terms are generally shorter...(and) the
percentage of offenders placed on probation in one
district has progressively increcased from 45 percent five
years ago to 60 percent today. Yet the percentage of
probation violators has not increased (Levin, 1966:507).

A separate evaluation found similar results in declining
commitments to prison and increased sentences to probaton
(Hosner, 1970:20).

While the sentencing council has survived legal
challenges, and has received the endorsement of the American
Bar Association, it has certain limitations in its ability to
reduce wide variations in sentence (Hosner, 1970:23-4; Diamond
and Zeisel, 1975). Pirst, councils only promote consistency
in sentencing within a single jurisdiction -- in this case, a
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federal district (Levin, 1966:508). Interjurisdictional
variations are not addressed by sentencing councils. Also,
judges sitting in rotating circuits or in geographically
distant locations have obvious difficulties in discussing
sentencing decisions with their colleagues. So while the
sentencing council has proven useful in certain districts,
especially in the initiation of newly appointed judges
(1966:508), logistical and structural problems have precluded
its widespread adoption.

Appellate Review

A reform, contemporary with sentencing institutes and
councils, was appellate review of sentences. As was true for
all of its predecessors, appellate review was developed
primarily as a mechanism to reduce wide variations in
sentence. Proponents of appellate review saw it as a way to
correct an "unduly harsh sentence." Also, the opinions
written by sentence review judges would "provide guides and
standards" for trial judges to better utilize their discretion
in choosing among the various theories of punishment in a
particular case. "Thus, the tendency would be toward more
uniform sentences within the jurisdiction." ©Further, this was
seen as a possible method to reduce "discontent among
prisoners" (Criminal Procedure, 1961:188-9).

By 1960, nine states had a system of appellate review
whereby appeals eagainst sentence were added to courts having
jurisdiction over appeals against conviction. 1In these
states, the appellate court was permitted to either affirm or
reduce the sentence imposed by the trial court. Through this
procedure it was hoped that sentences clearly departing from
"normal” sentences imposed in the state, and lacking adequate
justification, would be modified by the single, statewide
appellate review procedure. »

These systems of review were soon criticized, however,
for not adequately achieving this objective. Some of the
problems identified included: (1) The large amount of time
and money needed to pursue a sentence review testricted the
oppor tunity to exercise this option for many offenders, (2)
Without the offender present his demeanor could not be
assessed as in the trial court stage, (3) There was a
temptation by the reviewing courts to "correct" non-reversible
errors made by the trial court by reducing the sentence, (4)
The opinions of appellate panels often "did not disclose any
effort to articulate and establish criteria for sentencing,"
and (5) The inability to increase sentences "too short to
achieve the relevant criminal law goals" prevented the
establishment of consistent sentencing principles (Appellate
Review, 1960:1461~2; Richey, 1978).
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These criticisms wete partially responsible for the
development of somewhat modified forms of appellate review in
Massachusetts, and later in Connecticut. In these states the
appellate panel was able to both reduce and increase a
sentence. Connecticut went further and required the appellate
panel to provide written reasons for their decision on each
appeal.

An analysis of the first 256 sentence appeals heard in
Connecticut revealed that only 15 (6%) sentences were reduced
while seven (2%) were increased. Such a small number of
modifications provoked doubts about the viability of appellate
review. This reluctance to alter sentences was explained as
either being due to the tyne of criminal requesting a sentence
review (only the most dangerous with nothing left to lose), or
due to an "excessive deference" to the trial judge (Appellate
Review, 1960:1464-5; Labbe, 1977:128).

The unfortunate effect is that prisoners have seen the
infrequency of reductions as an indication that the process is
a "sham". As a result the ability of appellate review of
sentences to accomplish the goals it was designed for has been
questioned {McAnany, Merritt, and Tromhausa, 1976:639;
Appellate Review, 1960:1465-6).

In 1968, however, the American Bar Association
recommended the adoption of appellate review of sentences on
both the state and federal level (A.B.A., 1968). This
recommendation, combined with increasing concern about
criminal sentencing in general, led to the introduction of
appellate review in an increasing number of jurisdictions. A
1977 survey reported that some form of sentence review was
available in 23 states, although most reviewing courts tended
to limit their review "to correcting only the most glaring
abuses" (Labbe, 1977:123-8).

Nonetheless, the debate over appellate review has
continued with opponents claiming that (1) appropriateness of
sentence may not be a proper question for the judiciary, (2)
there is a reluctance to alter sentences of lower courts due
to resentment it may cause, (3) overcrowded appellate courts
will be further burdened with sentence appeals, and (4)
appellate panels will establish "acceptable sentences" for
certain crimes and situations thereby discouraging trial
judges from thinking for themselves. Alternately, supporters

claim that (1) intervention by the executive occurs too seldom

to substitute for an appellate review procedure, (2) the
experience of states adopting sentence review indicates no
sudden overcrowding of appellate courts had occured, (3) most
sentences are imposed following guilty pleas giving trial
judges little advantage in having observed the defendant's
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demeanor in choosing the appropriate sentence, and (4)
"acceptable sentences" would not result from sentence review
but a "uniformly fair and equitable approach" to sentencing
would be the result (Labbe, 1977:130-132).

The burden of proof has been upon the proponents of
appellate review of sentences, and the evidence has been
mixed. While most FRuropean countries have long consideced the
sentence as a matter of law, and therefore, reviewable
(Mueller and LePoole, 1968), there is a continuing debate in
the United States about the ability of appellate review to
develop, in practice, more objective criteria for sentencing
and guides for their application (Compare Appellate Review,
1960: 1466ff. with Thomas, 1967,1968). Further, even though
more specific criteria for sentencing may be generated using
sentence review, these criteria, no matter how specific must
always be applied, to an individual case. As a result, it is
unclear whether the development of criteria alone can
accomplish the goals of sentence review. The practicality of
also developing rules for their application is even more
suspect. Given the example of Ferri's Italian Penal Code,
where extreme detall was used in specification of sentencing
criteria leading to ambiguity about their application, the
role of discretion versus specific rules for sentencing
remains clouded in assessing the effect of appellate review of
sentences.

Disagreement About Digsparity

Because many jurisdictions allowing for appellate review
of sentences have experienced only a small proportion of
sentence modifications, the question of the true nature and
extent of disparity has been questioned (DeCosta, 1968:59).
Can the concern about wide variation in sentencing be greater
than its actual occurrence in practice?

While many statistical analyses of criminal sentences
have been conducted, most of which claim the existence of
large and unwarranted variations, few have been
methodologically sound enough to warrant repetition. Errors
in sample selection, assumptions about randomness, disregard
for paroling policies, and inappropriate statistical
manipulation of data account for most of the errors found in
the literature (See Baab and Ferguson, 1967; Seymour, 1973;
Johnson et al., 1973; Tiffany, Avichai, and Peters, 1975;
Kulig, 1975). Portunately, efforts have now emerged which
demonstrate the existence of disparity in certain
jurisdictions and account for many of the methodological
concerns noted above (See Hagan, 1974; Kilpatric and Brummel,
1976).
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As a result, renewed consideration of measures to remedy
these wide variations took place during the 1960's and 1970's
now that any doubts had been removed as to its existence.
This concern intensified when prison riots during the early
1970's were blamed partially on inmate unrest caused by
disparity in sentences (Attica~The Official Report of the New
York State Special Commission on Attica, 1972).

Discretion and Its Control

During the 1970's still another technique was developed
for controlling discretionary decision-making in the criminal
justice system: to wit, empirically-based guidelines. Most of
the rest of this report will be concerned with this technique,
and with its applications in particular jurisdictions. At
this point, however, it may be useful to reflect briefly on
the general problem of controlling discretion, in the light of
the historical efforts to cope with this problem that have
been sketched in this chapter. What exactly is the problem,
and why exactly has its solution seemed so difficult?

A useful model with which to approach the kind of
discretionary decision-making with which we are here concerned
derives from the concept of "law" propounded by the German
jurist Hans Kelsen (1961).[12] In brief, Kelsen argued that to
say that there is a law, or a legal duty, concerning some kind
of behavior is to say that there is a legal rule to the effect
that a court (or some similar body) ought to impcse a
"sanction" of some kind if the behavior in question takes
place. Thus, for example, to say that there is a law against
theft means that there is a legal rule of the form "if
somebody steals, he shall be punished." Kelsen conceded, of
course, that the popular interpretation of the statement that
theft is illegal is that there exists a legal rule of the form
"Thou shalt not steal”"; but he contended that such "secondary"
rules were "contained in" the rules attaching sanctions, which
he regarded as "primary" norms (see, e.g., Kelsen, 196l:61).

For present purposes, we need not concern ourselves with
whether Kelsen's analysis of the concept of law is correct, or
with whether rules of the form "If somebody steals, he shall
be punished" are "primary" or "secondary" norms of law. (For
a general discussion of this and related problems, see Hart
(l961).) It is enough, for present purposes, to observe that
we can indeed write down rules of the form "If X has occurred,
then Y is permissible" -- for example, "If somebody steals, he
may be punished" -- corresponding to any valid rule of the
criminal. law. Let us call such rules sanctioning rules; they
prescribe some connections between antecedent conditions X
(e.g. the commission of a theft), and the imposition of a
"sanction" Y (for example, imprisonment or capital

(.
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punishment). These are of course the rules which are applied
by a sentencing judge; and if there is discretion in
sentencing, or disparity in the use of that discretion, then
that discretion or disparity are concerned with the
application of these sanctioning rules.

Before considering problems of discretion and disparity,.
however, let us look in more detail at sanctioning rules
themselves. The first point to note is that, while we can
indeed write down such rules, they will in many cases be guite
complex: far more complex than statutory provisions (which
they sometimes superficially resemble) may reveal. To begin
with, the antecedent conditions X may be, and typically are,
compound: that is, the single symbol X is really a shorthand
for a whole set of antecedent conditions [xl, %2, .... xn]
which licence a sanction. These conditions xi will usually
(though not necessarily) include proof of the commission of an
offense; but they may also include some facts about the person
found to have committed that offense, e.g. that he or she is
sane, or of a certain age. Typically the conditions usually
have jointly to be fulfilled, before the sanction is licensed.
(Thus, there must be a theft, and the offender must be legally
sane, and legally an adult, etc., before 1mpr1¢onment can be
ordered. ) [13] Similarly, the sanction term Y is typically
compound: that is, it is a shorthand for a set of sanctions
(yl, v2,...ynl. Typically, however, this set is what may be
called a disjunctive set, That is, fulfillment of the
antecedent X licenses either yl or y2 or ERRY: but this too is
not necessary, as combinations among the yi are possible (as
in "gplit sentence" provisions for jail and probation, or the
combination of a fine and imprisonment).

A second point about sanctioning rules is that they are
neutral as to the purposes for which sanctions may be imposed,
and the effects which it may be hoped that they will bring
about. The PFerri (1921) code discussed earlier illustrates
this point clearly (and Glueck's (1928) proposals do so less
clearly). According to Perri's draft code, 1f certain facts
taken by him to indicate "dangerousness" were found, then
certain sanctions would be permissible; this relationship
could be described by a sanctioning rule of the form "If X,
then ¥Y". But such a rule could also be written, to describe
the attachment of capital punishment to a finding of theft (by
a sane, adult, etc., offender); this is so, whether the
purpose of that sanction was deterrence, incapacitation, or
"Just deserts". As one of us has argued elsewherell4], on a
pure "treatment" model we need not even include among the
antecedent conditions X the proof of the past commission of a
crime; indeed, the logic of "positivistic" approaches (like
Ferri's) to the problem of "social defense" suggests that we
often would not do so. All that would be needed, on a purely
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preventive model of the criminal justice system, would be
conditions X (i.e., a set of antecedents xi) which reliably
and accurately 1dent1£med probable fuLure cramlnals; and these
might conceivably have nothing to do with crime in the past.

Finally, though we have so far confined the concept of
sanctioning rules to the representataon of valid legal rnles,
we can without dlelCUlty extend it to cover other sorts of
prescriptions governing the imposition of sanctions. For
example, it may be that within a given legal system, with its
set of rules of the form "If X, then ¥", there may be other
rules accepted by a particular group of decision-makers -~
say, the judges in a particular city -- which so to speak lie
within the general sanctioning rules of the system. By "lie
within" we mean that the sub-group's rules must not prescribe
something that would not be permitted by the general legal
rules of the jurisdiction; such a sub-group, however, might
well adopt much more detailed rules specifying connections
between certain antecedent conditions and certain sanctions,
provided that these did not conflict with the general legal
rules. To take an even more extreme case: every individual
judge (or similar decision-maker) might have his or her own
set of rules of the form "If X, then ¥". Provided that these
prescriptions did not purport to authorize something not
licensed by the more general rules of the jurisdiction, the
two sets of rules might function simultaneously. In such a
case, we might set out to study how far a particular judge
consistently applied his own sanctioning rules, as well as
asking about the relations between his rules and the
(necessarily broader) rules of the jurisdiction.

Where do "discretion" and "disparity" come into all of
this? Let us take discretion first., One element of
discretion arises just because the prescribed set of sanctions
Y typically contains a number of possible choices: the
sentencing judge (or other rule-applier) may impose either
probation, or a flne, or imprisonment, or (sometimes) nothing
at all; and -~ this is the important point —-— the choice among

these alternatlves need not be governed by any other rules or
formally stated policies. This 1S not by any means the onily
element of "discretion" involved in the application of
sanctioning rules; but it is far and away the most important
element. (15] Giving discretion to a sentencing judge is, in
effect, handing him a set of sanctioning rules containing
disjunctive sets of possible sanctions, and saying: "“It's up
to you: you choose."

"Dlsparmty" is another matter. This term of abuse -- for
that is what it is -- implies not merely variation in
sanction~-choosing, but unjustified variation: that in turn
implies some objective or purpose, in terms of which the
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decisions in question can be evaluated and found to be
unjustified. Usually, it seems, the standard applied has been
based on some notion of justice or fairness; that, in turn,
rests on some notion of an equivalence between the seriousness
of particular kinds of crimes, and the severity of particular
sorts of penalties. (We return to this question, and to an
empirical assessment of seriousness and severity, in Chapter
5.) However, it is important at this point to see that
"disparity" in sentencing can come about in a number of quite
different ways., First, it may be that all judges in a
particular jurisdiction operate under the same set of
sanctioning rules, but merely apply these rules to concrete
cases in an erratic way; this is perhaps the "judicial
digestion" case envisaged by Beccaria (1963). Second,
however, it may that different decision-makers, operating
within the same jurisdictional context, are consistently
applying their own sets of sanctioning rules; but that these
rules differ. Thus, at least some of the variation in
sentencing over the past century, described earlier in this
chapter, may have come about because some judges were in
effect working with a set of rules shaped by the aim of
"reform" or "rehabilitation", whereas others were working with
rules shaped by the aim of deterrent punishment; these
different sets of rules may have featured different antecedent
criteria, and may .,have attached sanctions to those criteria in
different ways. (The term "disparity" is sometimes used to
refer to what is perhaps a special case of this: namely to
sentences based in part on morally iniquitous factors such as
race. "Discrimination" is perhaps a better term for this.)

Let us now re-examine the various efforts to control
discretion sketched earlier in this chapter, using the concept
of sanctlonlnq rules just outlined. One way to control
discretion in sentencing is to limit Ehe possible sanctions Y
which can apply to a particular set of anteccedents X, and in
the extreme case to limit them to just one measure or form of
sentence. This is equivalent to making the sanctioning rule
"If X occurs, then Y is permissible" read "If X occurs, then ¥
is mandatory" =--where Y in this case contains just one
sanction, e.g. capital punishment or imprisonment. This is
precisely what was done, of course, in early
nineteenth-century England, in which virtually all crimes were
(by law) capital crimes; in more recent times, and in the
United States, such mandatory sentences have been rare, and
have been confined to particular offenses (some homicides,
some fircarms offenses, some narcotics offenses).[16 .,

At the other extreme, one might attempt to control
discretion by providing very elaborate sets of antecedent
condltnons X, and attaching these to very specific sanctions
Y: Ferri's (1921) code was perhaps an example of this, though
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inspection of it will show that it probably would not in fact
have accompll thed much by way of fettering discretion among
rule-appliers. In between these two extremes -- the complete
abolition of choice, and thus of discretion, on the one hand,
and intricately rule-governed choice on the other -- lie a
number of techniques. Some of these techniques ~- sentencing
councils and sentencing institutes, discussed above, Ffox
example -- do not involve altering the rule-structure within
which discretlonary decision-making takes place; instead, they
are essentially technigques for attempting to persuade or
influence decision-makers to work consistently within a
particular framework of rules. Other techniques -~ such as
so-called "presumptive" sentences, exemplified by California's
Uniform Determinate Sentencing Act of 1976 -- place a
rebuttable constraint on sanctioning rules; they say, in
effect, that "If X, then ¥ shall be imposed =-- unless further
conditions W obtain, in which Sanction 2 may be imposed". The
effect of rules of this kind is plainly like that of a
particular judge, or group of judges, deciding to adopt some
more detailed sanctioning rules, within a general structure
that permits a wide range of discretionary choice; the
difference is that the constraint on discretion in the case of
presumptive sentences is embodied in the genecral legal
framework prescribing the basic sanctioning rules, and is not
an independent constraint on permissible choice.

Sentencing guidelines are also an intermediate technique
for controlling discretion in decision-making; that is, they
lie between the two extremes of mandatory sanctioning rules on
the one hand, and elabovate ones on the other. The ways in
which guidelines are supposed to work are described in the
next chapter.

.
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Notes to Chapter 2

. —ea

[1] The crimes were chosen bhecause of their relatively
great frequency. The crimes which were used were: larceny,
larceny and robbery; breaking, entering and receiving;
breaking and entering; robbery; embezzlement; burglary;
assault; battery and robbery; larceny from the person; assault
and battery with intent to rob: violators of the Hobart Act
(New Jersey's prohihition law); adultery; rape; assault;
battery and rape; assault and battery with intent to rape;
abuse; carnal abuse; and finally assault and battery with
intent to abuse.

[3] The original study did not include tests for
statistical significance, thereby permitting disparate results
upon subsequent analysis. X2=292.24, df=4, p<.0001.

{4] "The figures are presented for only two of the judges
having a large enough number of cases to make the findings
significant" (Frankel, 1940:449-450).

5] X2=293, df=3, p<.001.

(6] Perri identified the classes of offender types: the
born or instinctive criminal, the insane criminal, the
passional criminal, the occasional criminal, and the habitual
criminal.

[ 77 "Circumstances which indicate a greater dangerousness
in the offender": " (1) Dissoluteness or dishonesty of prior
personal, family or social life; (2) Prior judicial and penal
record; (3) Abnormal organic and mental conditions before,
during and after the offense, which do not constitute mental
infirmity and which reveal ¢riminal tendencies; (4) Precocity
in committing a grave offense; (5) Having acted through
ignoble or trivial motives; (6) Family and social relationship
with the injured or damaged party; (7) Deliberate preparation
of the offense; (8) Time, place, instruments, manner of
execution of the offense, when these have rendered more
difficult the defence by the injured or damaged party or
indicate a greater moral insensibility in the offender; (9)
The execution of the offense by means of ambush or strategem
or through the commission of other offenses or by abusing the
aids of minors, the deficient, the unsound of mind, the
alecoholic, or by employing the assistance of other offenders;
(10) The execution of the offense during a public or private
calamity or a common danger; (l1l) Abuse of trust in public or
private matters or malicious violation of special duties; (12)
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Execution of the offense on things confided to the public good
faith or kept in public offices or destined for public
utility, defence or reverence; (13) Abuse of personal
conditions of inferiority in the injured patrt or of
circumstances unfavorable to him; (l4) Having aggravated the
consequences of the offense or having through the same act and
not by mere accident damaged or injured more than one person,
or having through one and the same crime violated various
provisions of law, or the same provision of law at various
times, by acts carrying out one and the same resolve; (15)
Blameworthy conduct after the offense towards the injured orx
damaged party or his relations, the person present at the time
of the offense; (16) In offenses by imprudence (negligency)
having caused the damage in circumstances which made it very
probable and easy to foresce."

The following circumstances indicate "less dangerousness
in the offender": "(l) Honesty or prior personal, family and
soclal life; (2) Having acted from excusable motives or
motives of public interest; (3) Having acted in a state of
axcusable passion or of emotion through intense grief or fear
or impulse of anger unjustly provoked by others; (4) Having
yielded to a special and transitory opportunity or to
exceptional and excusable personal or family conditions; (5)
Having acted in a state of drunkenness or other form of
intoxication not to be foreseen by the offender, through
transitory conditions of health or through unknown material
circumstances; (6) Having acted through suggestion coming from
a turbulent crowd; (7) Having used, spontancously and
immediately after having committed the offense, all exertion
to diminish the consequences or to make good the damage, even
in part, if it be done with sacrifice of one's own economic
condition; (8) Having in repentance confessed the offense not
yet discovered or before being interrogated by the judge,
immediately after the offense" (Ferri, 1921l: Chapter II. Art.
21, 534~536).

[8] The new code was completed in 1921, but was never
implemented by the Italian parliament due to post World War I
unrest leading to the Pacist revolution,

{91 In his late writings on this subject, however, Glueck
did advocate the use of prediction tables, for which he and
his wife had by then become well~known: see Glueck (1963),

[10] 1t should be noted that of the academics, federal
judges, and criminal justice officials who commented favorably
on the bill in 1941, most saw indeterminacy primarily as a
means of reducing disparity in sentences, rather than as a
method of individualized treatment (See Morse et. al,
1941:22~42).

i ]




- 5]l -

[11] Compara the comments of Morse et. al (1941:28,41)
with Frankel (1973: Chapker 4) and Gaylin (1974:165),

(12] This idea probably first appears in the writings of
Hagerstrom (1931), and is also espoused by later Scandinavian
"Lealxﬂt" jurists, e.g. Olivecrona (1971). For a general
discussion sec HaLL (L961), esp. Chapter V.

(137 This set could be a disjunctive one, e.g. there
could be one ,anctlonlng rule attﬁching the same penalty or
set of penalties to any number of crimes. It scems clearer
not to treat the matter in that way, however,

[14] This matter is further discussed in a forthcoming
paper by Sparks on "The Assessment of Seriousness and
Severity."

[15] rt should be noted there will still be an element of
discretion, in one sense of that term, even if this happens;
it will still be necessary to determine whether or not the
facts of the instant case fit the description X. It can be
argued that such determinations are capable of objective
settlement in most cases, though in practice, of course, they
may be largely 1nE1uenrﬁd by judicial (or prosecutorial)
attitudes, e.g. a dislike of mandatory sentences. Cf. Heumann
and Loftin (1979). ‘

[16] Mandatory minimum sentences merely limit the range
of sanctions Y; they do not chanye the connection stipulated
in the anctlanlng rule,
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Chapter 3: The Concept of Sentencing Guidelines

This chapter has two objectives. The first is to trace
briefly the origins and history of the concept of sentencing
guidelines, as this concept has developed over the past decade
or so. The second is to examine in some detail certain
features of the concept itself; and, in particular, to try to
clarify certain features of this technique for controlling
sentencing discretion about which there still seemsg to be a
certain amount of confusion -- at least if one is to, judge by
some recent writings on the subject.

The origins and history of the concept are important for
two reasons. The first is that the impact which this concept
has had, on various states' efforts to promote change in
sentencing policy and practice, seems to be due in part to the
way in which the concept was originally developed, and -- more
importantly -- to the way in which it was subsequently
promoted. An extensive (federally supported) effort was made,
in the years before our research began, to disseminate a
"cookbook" approach to the construction of empirically-based
sentencing guidelines which, in our opinion, is fundamentally
misconceived. As we shall see, the sentencing guidelines
actually deviloped and implemented in different states to date
differ among themselves, and differ also from the models
proposed by the concept's originators. 1In our opinion, some
of these differences have been beneficial; some, however, have
not. ‘

The second reason for reviewing the historical origins of
the notion of sentencing guidelines is that these origias help
to explain some of the problems that are (in our opinion)
inherent in this technique for controlling discretion in
sentencing. An understanding of these problems is necessary,
in turn, if we are to evaluate the technique ilczll (as
distinct from its application in a few jurisdictions over the
past few years). In order to clarify some of these inherent
problems, we make use of the concept of sanctioning rules
developed in the preceding chapter. We then show that in a
number of respects sentencing guidelines cannot be
"empirically derived" in any realistic sense of that term --
contrary to what the "cookbook" approach just referred to
implies. Finally, we consider some problems of inducing or
enforcing compliance with sentencing guidelines; these are
central to the general model for evaluating guidelines which
we discuss in the concluding chapter of this report.
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£ the Concept

The origins of the concept of sentencing guidelines can
be traced to a small study carried out (as part of a larger
project) for the U.S. Board of Parole by Don M. Gottfredson
and Leslie T. Wilkins, beginning in 1971.[L1] This project was
concerned with providing information to the Board's Youth
Corrections Division, about parole practice concerning
offenders sentenced under the Federal Youth Corrections Act
(see Hoffman, 1975). Although technically eligible for parole
at their first hearing (usually three to six months after
reception into prison), most offenders sentenced under this
Act were "continued" at that hearing, for an additional period
in prison of anything up to about three years; most of the
Division's decisions on cases, therefore, were essentially
time-setting decisions, rather than yes-or-no decisions on
immediate release. The object of the research[2] was to
examine the apparent determinants of the lengths of time
offenders would serve. For this purpose, board members were
asked to score cases on each of several scales -- including
four relating to perceived seriousness of the commitment
offense, risk of parole violation, institutional misconduct,
and participation in institutlonal programs -- before deciding
on the recommended time of "continuation". It was found that
perceived ofense seriousness and parole prognosis were the
factors most highly associated with the outcome variables; and
from regression analyses based on these factors, it was
possible to calculate expected times to be served, for given
combinations® of perceived seriousness of offense and parole
prognosis. Parole boards, it was suggested, could use such
expected values -- which were presented to them in the form of
a two-dimensional matrix, with cells containing expected
numbers of months to bhe served ~- both to describe or to
assess policies and to reduce disparity in individual case
decision-making.[3]

Shortly after this, the U.S. Parole Board launched a
pilot project to test the feasibility of regionalizing its
decision-making (see Gottfredson et al., 1975). Decisions to
release on parole in individual cases were to be delegated to
two-man panels of "hearing examiners", with provisions for
appellate review of decisions by the whole board; there would
thus have been substantial decentralization of decisions that
had formerly been made under the auspices of one entity
(namely the Board itself). The Board had b=en under heavy
criticism for some years, on the ground that decisions to
release on parole were often arbitrary and inconsistent; in
part to meet these criticisms, the pilot project (based at
five prisons in the northeastern United States) included
provision for what were called "decision guidelines", the
purpose of which was to convey information about paroling
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policies in the past. These guidelines, developed late in
1971 by Gottfredson, Wilkins and thelr colleagues, used a
six-level classification of offense scriousness based on
median times served for different types of crimes, and a
four-category parole prognosis scale known as the "salient
factor" score.[4] 1In each of the 24 cells resulting from
cross-classifying these two scales, median times served by
prisoners paroled in the preceding two years were calculated;
these medians were "smoothed" on the basis of visual
inspection of the matrices [5], and the resulting values were
bracketed with more or less arbitrary "plus and minus" ranges
to yield a matrix like the one illustrated in Table 3.1.(61]

o e e s b g Sy bt ey Bt

Guidelines of this form were subsequently adopted by the
U.S. Parole Board (now known as the Parole Commission), and --
with slight modifications from time to time -- have been used
by it since 1975 (see, for a further discussion, Gottfredson,
Wilkins and Hoffman, 1978; Hoffman and Beck, 1974). Before
tracing the further history of this concept, however, a number
of important points should be noted. First, the techniques
used to construct these first guidelines were extremely crude
(and unashamedly so): they consisted merely of identifying the
two factors -- offense seriousness and risk of parole
violation -- that were most strongly associated with lengths
of terms, then cross-classifying construction {(and, 1ater,
validation) samples by these factors, which were grouped in a
very ad hoc fashion; judgementally "smoothing" the resulting
cell medians; and then arbitrarily bracketing those smoothed
medians to provide the Board with ranges instead of "points",
i.e. single terms. All that was wanted was to provide a rough
estimate of the relative weights of the two variables used, so
far as this could be revealed by past practice; there is not,
in any of the reports on this early projeck,[7] any hankering
after precise models of de0151on~mak1ng behavior. There was,
it seems, some concern, even in this earliest report, to try
to promote equity in the sense of similar terms for similar
offenders; [8] but it was recognized from the outset that this
could not be done in any precise fashion, by using a
two-dimensional matrix.

Second, the "empirical basis" of the original parole
guidelines is not in fact very clear. The original (Youth
Correction Board) study was based, after all, on board
members' subjective perceptions of offense seriousness, risk,
etc.; no effort was made to establish the groundsz for these
perceptions, or to test their adequacy. In the guidelines
later developed for (and eventually adopted by) the U.S.

i

L



Table 3.1: Average Total Time in Months Served Before Release*

(including jail time)

Salient Factor Score

(Probability of Favorable Parole Outcome)

9-11 6~8 4-5 0-3

Offense categories: Very High High Fair Low
A (Low scverity) 6-10 8~12 10-14 12-16
B 8-12 12-16 16-20 20-25
c 12-16 16-20 20-24 24-30
D 16-20 20-26 26~32 32-38
E (Very high severity) 26-36 36~45 45-55 55-65

*{J.8. Board of Parole, Pilot Regionalization Project, Guidelines for
Decision~-Making, adult cases (adapted from Table 1 in Gottfredson

et al., 1975). (Note:

ranges were not provided for the highest

severity offenses, e.g. willful howmicide, because of insufficient

nunbers of cases.)
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Parole Commission, more "objective" measures of offense
seriousness and risk were substituted for the original
subjective measures; but it is far from clear, in fact, just
why this was done. So far as we are aware, no research was
ever carried out by Gottfredson, Wilkins and their colleagues
to try to show that the Parole Commission's subjective
assessments were in any sense wrong; the shift from subjective
scores to objective factors appears to have been motivated by
little other than the fact that data on the latter could be
routinely obtained from case files, and a feeling that such
data were likely to be more reliable and valid that subjective
assessments generally are. The shift may well have come
about, however, because of apparent analogies to the problem
of predicting parole violation -- a problem that had, of
course, had considerable attention from both Gottfredson and
Wilkins in the past.[9]

Third, the intended use of the guideline matrices
originally developed by Gottfredson and Wilkins is not very
clear to us either -~ at least so far as their articles and
research reports on the early projects reveal. The
requirement to give reasons for a "departure" from the
guidelines (i.e. a term falling outside the stipulated range)
was incorporated into the appeal procedures for hearing
examiners' decisions, in the rules that effected the Parole
Commission's reorganization and adoption of the guidelines.
But such departures -- whatever the reasons for them -- seem
to have had no special status, as grounds of appeal under the
Commission's rules; L10] in retrosoect, the use of (or
departure from) the guidelines in individual cases seems to
have been much less important to Gottfredson and Wilkins, and
to the Parole Commission itself, than the statement of
revealed general policy which the guidelines would provide.
Indeed, this notion of "making policy explicit" figured very
largely in the early work which Gottfredson, Wilkins and their
colleagues did with the U.S. Parole Commission; the issue of
hearing examiners' subsequent compliance with the policies in
question was seldom discussed.[ll]

Fourth, tile problem originally tackled by Gottfredson and
Wilkins was not primarily one of reducing disparity or
inconsistency between a number of different, autonomous
decigion-makers (though this was no doubt foreseen as possible
when the Parole Commission's planned decentralization of
case~-level decision-making came into force). The early work
by Gottfredson and Wilkins does not seem to us to have been
much concerned with "averaging out" variations in term-fixing
of the kind which might be found to exist between different
judges, even in a smallish state -- though that is precisely
the problem for which sentencing guidelines have subsequently
been said to be a solution (see, for example, Kress, 1980).
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The data from which the original Parole Commission guidelines
were derived were, in efifect, data on the decisions of a
single body (namely the Commission itself); what the
guidelines seem to have been intended to discover, or promote,
was a kind of self-consistency on the part of that body,
rather than the control of a large number of decision-makers,
each of whom might reasonably have been expected to be
operating in a self-consistent fashion, but with ¢:7ferent
objectives or principles which (perhaps quite legitimately)
governed theitr decisions.

Fifth, and finally, the original Gottfredson-Wilkins

'parole guxdellnes were concerned with "term-flx1ng" i.e. with

when imprisoned offenders should be released; since all of
those to whom the guidelines would be applied were already in
prison, there was no need to consider the so-called "in-out"
decision, i.e. the decision to incarcerate in the first place.
As we shall see, however, this necessarily dichotomous
decision raises a number of fundamental problems for the use
of guidelines to control discretion in sentencing.[l2] 1In
summary, the context in which Gottfredson and Wilkins and
their colleagues originally developed decision-making
guidelines for use in the criminal justice system, and the
ways in which they developed those guidelines, differed in a
number of respects from the context and the developmental
methods that have characterized the attempted application of
guidelines to the control of sentencing, especially on a
statewide basis.

8till, there are evident similarities between the
decision-making done by parole boards, and that done by
sentencers; and these led Gottfredson and Wilkins to wonder
how far their concept of empirically-derived guidelines might
serve as "a judicial tool to aid in the sentencing of
offenders" (Wilkins et al., 1976:20). A "feasibility study"
of this question was begun in July 1974, and completed two
years later. Data on sentencing were collected at the Denver
(Colorado) District Court, and in the state of Vermont; these
were analyzed in much the same ways as the parole data had
been, and a total of five guidelines "models" (three for
Denver, two for Vermont) were constructed -- also in much the
same way as had been done in the earlier parole research.

Wilkins et al. (1976) were aware that sentencing decisions
were not cxactly analogous to paroling decisions, for a reason
already alluded to: sentencing judges must decide whether or
not to incarcerate a convicted offender, as well deciding how
long he should be incarcerated.{13] They have tended to
express this difference in a misleading way, by saying that
the sentencing decision is a two-step or "bifurcated" one (sce
e.g. Wilkins et al., 1976:xxi). This is misleading, because
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it suggests that the two decisions are somehow psychologically
different —-- yet there is no evidence for this claim (or at
least none ever presented by Wilkins et al.). The truth is
that the two decisions are logically related, in that the
second ("How long?") question cannot arise at all unless the
answer to the first ("In or out?") question has been "In".
Thus the gquestion of duration applies only to a sub-set of
sentenced offenders, and may well be influenced by gquite
different factors from the question of incarceration or not.
Given their recognition of the difference between the two
decisions, however, it is surprising that Wilkins et al. seem
to have ignored it entirely in their analyses of the Denver
and Vermont data: their regression models used a single
outcome variable, which took a value of zero for those not
incarcerated, and time "inside" for those incarcerated. As
Rich et al. (1980) have pointed out, this procedure can lead
to serious mis-estimation. As we show in a later chapter,[14]
the same procedure appears to have been followed in at least
one other state in which sentencing guidelines have been
developed, though the consequences of that mistake are not
clear.

What is of most interest, however, is the similarity
which Gottfredson and Wilkins seem to have perceived between
the parole problems they had been researching, and the
problems of sentencing, and the assumptions with which they
began their sentencing research. For one thing, as they put
it in their report (Wilkins et al., 1976:21-22) they

+«intended to be constructive and not merely

critical. We hoped to provide courts with a workable
sentencing information system, upgrade the quality of
probation reports and help judges in their most difficult
task. In short, we consciously decided to work with the
judiciary in a collaborative venture, and not on, around,
or against judges. Our goal from the first was to assist
judges rather than to study them.

After noting their opposition to legislatively mandated
sentences as being "unrealistically rigid and mechanical", and
acknowledging the need for some control on discretion, they
stated that

...we were confident that there did exist an
implicit policy formulation which acted as an
underpinning for judicial decision-making in the
sentencing area. Through careful analysis of present
practice, we believed it possible to discover that
implicit policy and make it explicit, thereby allowing in
the future for clearer overall policy formulations, as
we L1 as more cogent review for individualized decisions.

l
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We began with these premises, believe that we have
checked them and found them valid, and continue to hold
them (Wilkins et al., 1976, emphasis added).

This is, of course, precisely the same notion that had
animated the earlier research by Gottfredson and Wilkins on
parole: it is the notion that there is a pollcy already there,
albeit an "implicit" one; and that all that is needed is to
analyze past practice, whereupon that policy will be revealed.
But once made "explicit", this policy can and should be used
by judges -~ whose policy, after all, it really is -~ to guide
future decisions in individual cases, as well as providing the
basis for clearer formulations (or reformulations) of the
policy itself.

The validity of the underlying assumption here can
certainly be questloned If all that is meant by salng "a
policy exists" is that, in deneral, judges regard seriousness
of current offense and prior record as important determinants
of severity of gentences, then the statement may be accepted
as true; but it does not make much of a claim nowadays (though
it might have been regarded as stronger stuff in the heyday of
"indeterminacy"). If it is intended in any stronger sense,
however, the statement that "a policy exists" becomes hlghly
problematic for many jurisdictions. We will return to this
point below. One further aspect of the original
Gottfredson-Wilkins fea51b111ty research should be noted at
this p01nt, hovever. Their nction of working "with the
judiciary in a collaborative venture" -- of doing Taction
research" like that which they had earlier done with the U.S.
Board of Parole -- seems to us have obscured, pexhaps
inadvertently, the extent to which anyone involved in
developing sentencing gu1de11nes -~ whether or not these claim
to be "empirically based" -- is in fact deeply involved in the
formulation of what is likely to become future sentencing
policy, and is not merely carrying out some statistical
analyses which may or may not be used, eventually, by someone
else who is the "real" policy-maker. For example:

Gottfredson and Wilkins, and their colleagues, have repeatedly
characterized their guidelines as "descriptive, not
prescriptive" -~ the general implication being that they were
merely carrying out gome analvses which would reveal a policy
that had already been there, all along (as was the case, in
the original Youth Corrections Board study). Yet after this
initial study, it seems clear to us that their intentions were
perfectly clear: they wanted their findings to be translated
into action, and were not merely trying to "make explicit" a
policy that had been there aWOng, and would continue to be
applied (or not), in the same way in Future. As their reports
very often make clear, they wanted their f£indings to be
translated into a set of sanctioning rules, in the sense




- 60 -

explained in the preceding chapter of this report: that is, it
was apparently intended by them that judges should in the
future follow a rule of the form "If X, then Y is permissible"
-~ where the X and Y terms were defined by their research. In
the earlier publications by Gottfredson, Wilkins and their
colleagues, this concern with such things as equity, justice,
rationality, and fairness, is explicit: they were certainly
not trying merely to explain pntencxng behaV1or, or merely to
predict it. They wanted tn chanqe it, to improve it -- to
make it more just. [15]

The ways in which they tried to accomplish this end seem,
in retrospect, to have carried with them some dangers. As
Rich et al. (1980) have noted, the "descriptive, not
prescriptive" notion has had a large place in the rhetoric
used, over the past decade, to describe sentencing guidelines
-- though, as we shall see in the next.section, that rhetoric
mostly did not come from either Gottfredson or Wilkins. To
put the matter more strongly: the catch-phrase "descriptive,
not prescriptive" has been used to try to sell the concept of
sentencing guidelines, especially to the judiciary. Yet, as
we shall show, the concept of sentencing guidelines is
inherently prescriptive, in the sense that such guidelines are
intended to serve as sanctioning rules governing
decision-making in the future; if this were not the case, the
analysis of past sentencing practice could have been no more
than an academic exercise, of a kind in which Gottfredson and
Wilkins definitely were not engaged.[16]

Vulgarization of the Concept of Guidelines

As we have seen, the study done by Gottfredson and
Wilkins in Denver and Vermont concluded that it was both
"feasible" and "desirable" to structure sentencing discretion
by means of empirically-based guidelines (Wilkins et
al.,1976:xx). These "findings" were swiftly translated into
social action. A further grant (number 76NI-99-0102) was made
by NILECJ to the Criminal Justice Research Center at the State
University of New York at Albany (CJRC) to support the
implementation of sentencing guidelines in a number of
jurisdictions. In the event, four county-level court systems
were involved in this phase of the research. One was the
henver District Court, which had taken part in the original
feasibility study; another was the Essex County Court in
Newark, New Jersey, which had had an "observer" role in the
feasmblllty study. The other two were the Cook County Circuit
Court in Chicago, and the Maricopa County Superior Court in
Phoenix. In addition, research staff of the guidelines
project gave technical assistance to the Phlladelphla Court of
Common Pleas, which was independently involved in developing
sentencing guidelines. 1In all five of these jurisdictions,
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sentencing guidelines were used to some extent for varying
periods in the years 1977-79, though the Chicago, Denver and
Phoenix guidelines were soon superseded by new state penal
codes, and the Newark guidelines were made obsolete by the
statewide guidelines introduced in New Jersey in 1978.[17]

At the time of the second (implementation) grant to CJRC,
however, a change in the dramatis personae occurred:
Gottfredson and Wilkins ceased to be involved with the
sentencing guidelines project.[ 18] The principal investigator
on the implementation grant was Jack M. Kress, who had been
co-director (with Gottfredson and Wilkins) of the feasibility
study, and who at that time (1976) was a member of the faculty
of the SUNY-Albany School of Criminal Justice.[19] Aalso
involved in the implementation study were Arthur M. Gelman and
Joseph C. Calpin, who had been members of the project staff
during the feasibility study. Subsequent reports on
sentencing guidelines show Kress, Gelman and Calpin as
authors, in varying orders.

Concurrently, NILECJ had made a contrant (number
J-LEAA-022~76) with the University Research Corporation (URC)
in washington, D.C., to "design, coordinate and deliver
training workshops" on selected criminal justice topics
designated hy NILECJ, as part of the Institute's Executive
Training Program in Advanced Criminal Justice Practices.(20]
After receiving the final report on the Gottfredson-Wilkins
feasibility study, the Director of NILECJ(21l] had decided that

From the judicial and public awareness of the
importance of even handedness in sentencing, the
feasibility demonstrated by recent research, and the need
of State Planning Agencies....it is concluded that
Developing Sentencing Guidelines should be in the 1977
Executive Training Program. (Kress et al., n.d.:7).

After an initial meeting with NILECJ staff, a planning
conference (attended by "national experts") was held in Silver
Spring, Maryland, on the subject of developing sentencing
guidelines workshops; several such workshops were held during
1977 and 1978. Kress, Gelman and Calpin were substantially
involved in this excrcise in dissamination; they are listed as
co~authors of some materials prepared under the URC contract
and published by NILECT, they participated in workshops, and
they also acted as consultants to a number of researchers
involved, in various states, in research aimed at developing
sentencing guidelines. 1In particular, Kress made at least one
presentation to a group that included representatives of the
Massachusetts judiciary, at a time when sentencing reform was
under consideration in that state; while this may not have
been the decisive factor which led judges to support the
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development of sentencing guidelines in that state, it almost
certainly had some impact.[22] Kress and Gelman also made
visits to Minnesota and Michigan, respectively, at the time
when the development of guidelines was under consideration in
those states (see Parent, 1979; Zalman et al., 1979:xii).[23]

It is not our intention to try to evaluate, in exact
terms, the impact of the dissemination program carried out
under the seccond (implementation) grant to CJIRC and under the
URC contract. In addition to the workshops and consultation
just mentioned, the tangible products of this dissemination
effort included a do-it-yourself "methods manual" (Gelman,
Kress and Calpin, 1977) and a made~for-television movie on
"Developing Sentencing Guidelines" starring -- if that is the
right word -- Gelman. We do not know what proportions of
their intended audiences were actually exposed to these
products; but what is important for present purposes is the
concept of sentencing guidelines that was promoted by Kress
and his colleagues during this period, and the kind of
sentencing reform that was envisaged; that is a scientific
issue, and not merely an aesthetic one.

Consider first the "trainer's handbook" developed for the
URC workshops (Kress et al., n.d.). In addition to the
planning conference mentioned earlier, these workshops were
apparently stimulated by responses to a series of questions
about sentencing and guidelines, from "40 judges from across
the nation" (Kress et al., n.d.:8). It was found that "less
than one percent" [24]1 of these judges were familiar with
sentencing guidelines, but that 98 percent wrote comments
interpreted as being in favor of considering guidelines,
including "If I don't (help develop sentencing guidelines),
then I'll be stuck with something I didn't have a voice in" --
a sentiment which we found, during our research, to be
expressed by judgesg from a number of different states.[25]
From this kind of evidence it was concluded that the CJIRC
feasibility study "had not only proved sentencing guldelines
to be a feasible instrument, but should (gic) serve as the
central core of a training workshop on sentencing" (Kress et
al., n.d.:9, emphagis added).

The workshop manual provided for a total of 14 sessions.
In the "presentation outline" for the second of these, it is
stated that guidelines "provide a narrow sentence range based
upon the actual sentences imposed by fellow judges in similar
cases involving similar offenders"; it is also stated that
"these sentences are not made up by researchers, but are
statistically established after analysis of thousands of
sentencing decisions within that particular Jjurisdiction”
(Kress et al., n.d.:21). At the end of this session attention
is given (under the heading "vValue of sentencing guidelines")
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to "Need for the judiciary to act on its own to help ensure
equitable sentencing, with the further elliptical caution
that "Alternative is for legislature to do it through
mandatory type sentencing proposals" (Kress et al., n.d.:22).
Mew legislation in California, Maine and Indiana wag referred
to in the next session, [26]

At a simple factual level, these materials are grossly
misleading. The "narrow sentence range" to be provided by
sentencing guidelines was not, in any of the research to which
the statement could have referred, "based upon the actual
sentences imposed by fellow judges in thousands of gimilar
cases". Indeed, as we show below, the width of guideline
ranges is negesgarily judgemental if not t arbitrary: there is
no purely statisctical tpchnlque by which optlmum ranges can in
general be derived. 1Tt is also absurd even to imply -=- much
less to say, in plain English -~ that the CJRC guidelines were
based on "analysis of thousands of sentencing decisions". The
construction samples in the Denver and Vermont feasibility
research contained total N's of 200 each; the validation
samples contained 221 and 113 cases, respectively. In their
report, Wilkins et al. (1976:13, 58, 85) state that, because
of missing data, the Denver guidelines were actually
constructed fLom data on only 120 cases. In their reanalysis
of the Denver data, howover, Rich et al. (1980:67) state that
"hecause of frequent missing observations, the Denver
guidelines models could not have been estimated by more than
50 cases". (Nearly the same conclusion was reached by Hewitt
and Little (1981) in their reanalysis of the Denver data.) It
is true that in their do-it~-yourself manual, Gelman, Kress and
Calpin (1979:11) suggest that "a sample of 1,000 to 4,000
sentencing decisions would appear to be adeguate" in most
jurisdictions; and samples in the range of 1,000 to 2,000 were
used in some of their later research. But to imply -- as the
written training manual, at any rate, clearly does -- that the
orwglnal CJRC guidelines had heen based on samples of that
Size 15 disingenuons at best. The later references to the
"need for judiciary to act on its own", with the threatened
alternative of "mandatory type sentencing bille" may seem
merely like shabby hucksterism, given that the workshops were
aimed at judges; but at least they are approximately honest.

In subgequent workshop sessions, participant judges were
to have chosen sentences appropriate for three hypothetical
cases, using "decision-game" techniques of the kind developed
by Wilkins (Wilkins and Chandler, 1965). The materials
pertaining to these sessions contain some assertions with
which one might argue;[27] but they do not seem on their face
to be obviously misleading. The later sessions on developing
and using guidelines, however, appear to be based entirely on
the original Denver and Vermont sentencing guidelines, as
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developed by Wilkins et al. (1976). It thus scems to be
assumed that the factors used in those guidelines, and the
weights attached to those factors, will he equally applicable
to the jurisdictions of workshop participants; this in turn
implies that those factors, and those weights, are likely to
emerge empirically, from analyses of data from workshop
participants' juvisdictions. This 1is not, of course,
necessarily true.

In the twelfth session of the workshops, the process of
developing sentencing guidelines (collecting data, etec.) was
to be described; the presentation outline for this session is
brief, though there are references to the manual developed by
Gelman, Kress and Calpin (1979), which is discussed in more
detail below. Presumably these moderately technical issues
were not thought likely to be of much interest to judges.
Participants were, however, told in session 13 to consider the
feasibility of implementing guidelines in their own
jurisdictions; they were also given a list of "some steps
which could be taken toward implementing sentencing
guidelines" -~ the last of which is "Keep record of principal
opponents of guidelines and reasons for opposition".
Immediately after this recommendation for an "enemies list",
the trainer's handbook provides an outline for a grant
proposal to be titled "A Proposal for the Development of
Sentencing Guidelines", which was presumably to be used to
obtain federal or other funds.

It may be argued that it is unfair to evaluate these
workshops on the basis of the trainer's handbook, which is
generally only in outline form; the workshop presentations
themselves may well have been more complete and detailed.
Nonetheless, reading the manual often gives the impression of
an account of the concept of guidelines that is at best
simplistic (and at worst -- as with the reference to
"thousands of cases" discussed above -~ misleading). For
instance, in session 10 on "types of guldelines", participants
were apparently told that "the computation of guidelines
sentences can be accomplished by almost anyone in the court
system with relatively little training", in an estimated four
to six minutes per case; this may be true for some
jurisdictions or for some types of guidelines, but (in our
experience) it is not true for others.

This impression of conceptual simple-mindedness is
confirmed by a reading of the "training manual" (Gelman, Kress
and Calpin, 1979) which "describes for researchers the
specific procedures to be followed in constructing a
sentencing guidelines system." [28]7 Much of this manual
consists of rather brief instructions, at approximately the
level of an undergraduate textbook in rescarch methods,
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concerning such things as designing a coding form, defining
missing values, "eleaning" data and the like; sample coding
instructions and a computer program are included.[29] What is
of internst, for prosent purposes, is the concept of
sentencing guidelines which emerges from this set of
cookbook~like injunctiong (e.g. "Having collected the sample,
the data must be keypunched and verified. Verification will
help mlnmmlze, but not eliminate, keypunch errors": p. 12,
emphasis in original). 1In brief, the reader is told to carry
out the following steps, in order: PRrirst, review univariate
frequency distributions of all variables on which data have
been collected; then cross-tabulate independent or predictor
variables with the dependent variable, "best classified" ns
'in' or 'out'; corrclation coefficients such as Pearson's r
are also suggested at this stage, with data rveduction being
based on a rough cutoff point of r=+.20 at a 1gn1flcance
level of .005, and mis olng data béihg handled by pairwise
deletion in the first instance.[30] Multivariate analyses --
including multiple regression and discriminant function
analysis ("which can be expected to produce results similar to
those provided by mu1tlple regression analysis when the
dependent variable is dichotomized"[31]) are the next step.
The same statistical analysis techniques are then to he
repeated, with "length of incarceration" as the dependent
variable. The results of these last analyses will not be
"used dirmctly" in the development of sentencing grids, but it
is said that they "will prov16c some additional Jn,lght into
sentencing practices"; it is noted that "ecertain variables may
be identified whose effects on the sentencing decision are
limited to the 'how long' as opposed to the 'in/out'
question."[32]

The next step is deseribed as "model choice". After
having completed correlational and multivariate analyses, the
researcher 1s supposad to have a good idea of the "10 to 20"
variables which seem to have the potential for most accurately
predicting sentencing decisions; he is then to generate
"models", determining what combinations of those items most
accurately predict sentences. '“General", "generie" and
"erime-specific" modelr are briefly described, as is a
"hifurcated" model using one set of items to predict the
decision to incarcerate, and another set to predict length of
incarceration. The next step, called "model development", ig
said to involve

... the process of incorporating the ten to twenty
items into wvarious combinations of sentencing guidelines
models ssuming that a two-dimens 1onaJ model has been

----- o

decldea upon, Ltwo swparatn vcalﬁs“must be devnlopﬁd, one

oA

focusing on the crime or offense and the other on the
offender‘ “Tpifferent combinations of variables ¢an be
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used to develop each scale. The range of scores on eatch
scale determines the number of cells within a grid,
although identical sentences in contiguous cells may
eventually lead to a merging of columns or rows. (p. 17,
emphasis added.)

It is noted by the authors that one of the findings of
earlier guidelines research was that judges consider the
"real" offense, rather than the offense of conviction, which
may reflect plea-bargaining; it is noted that there may be a
problem of assessing the seriousness of offenses, and it is
suggested that "intra-class ranking" by judges is one solution
to this problem, though it is also noted that a "seriousness
modifier" reflecting such things as use of weapon, degree of
injury, etc., may be needed, toc help in developing a model
with "increased predictive power". Then comes this paragraph:

There are no rules as to which variables are to be
used in the develupment of guideline models or what
specific weights are to be assigned to them. It is an
iterative process of testing, modification and retesting.
However, the predictive ability of each individual
variable can be checked through a Mean Cost Rating or the
Index of rredictive Efficiency (p. 18).

It is then recommended that the "models" thus developed
be applied to a separate validation sample, using a sample "at
least one-third and hopefully one-half to two-thirds the size
of the construction sample". Cases are then to be
cross—-classified in the cells of the matrix or matrices
resulting from this "development" exercise; an "in/out" line
is to be drawn through the matrix, by inspection of the modal
category of sentences in each cell. The median is recommended
as a measure of length of incarceration, with a "small" range,
@.g. +12.5 percent, marking off departure cases; it is noted,
however, that final decisions on these last two points "must
be made by judges in their role as a policy body" (p. 22).
There is a further brief discussion of presentation of the
resglting guidelines to judges, implementation, and feedback
and review sessions.

This manual seems to us to be open to criticism on a
number of grounds. We do not refer here to its often
simplistic notions of data analysis;[33] nor to its
occasionally baffling statements ahout weighting,[341] the
process of validation,[35] or methods of conceptualizing and
neasuring the :eriousness of offenses.[36] These technical
lapses -- or perhaps they are just stylistic infelicities --
could and probably would be patched up, by any competent
s.cial researcher. A much more serious criticism of the
do~-it-yourself recipes in this manual is that they debase
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completely the concept of sentenc:ng guidelines as a sgec1es
of sanctioning rule ~-that is, as an instrument which is
ultimately intended to gu1ac or even control judicial
decisivns on sentencing in the Future. As a result, most if
not all of the fundamental issues of social policy and
morality =~ that is, issues of what is just or expedient for
sentencing in the future, as distinct from what may be
revealed by some necessarily cursory analysis of data about
sentencing in the past -~ are almost completerly ignored.

True, there are occasional references to questions which
"judges in their role as a policy body" must decide -- such as
the appropriate measure of the central tendency of length of
incarceration, and the use (presumably this should be the
width) of durational ranges.[37] But these q"'atlons are, by
and large, trivial; on several much more important issues,
considerations of pol:cy are either distorted or ignored, in
favor of the Index of Predictive Efficiency.[38] Some examples
of this insensitivity are as Ffollows:

(1) It is several times stated, and other times implied,
that the gole criterion for inclusion of wvariables in
sentencing "models" or guidelines is their contribution to
predictive accuracy: at one point it is suggested that there
may be "1l0 to 20" variables that have sufficient potential for
this purpose.[39 ] Nouwhere in this or any other part of this
manual is it suggested that it matters what these variables
are; all that is said to matter ig their predictive accuracy.
But what if it should happen, for example, that some morally
iniquitous variable such as race or ethnicity were shown to be
the strongest predictor of sentences in jurisdiction X in the
past? What if a morally dubious variable -- sex is perhaps
one example at the present day, early childhood environment
another -- were shown to predict? What if the strongest
predictor of sentences in the past were something totally
nonsensical, such as length of big toe or the possession of

,u_.-'-

exclus1on.

It may be said in the authors' defense that the prior
research in which they were involved had not shown that
variables such as those we have just mentioned were much
pradictive of sentt 2es. That fact -- if it is indeed a fact
-~ may redeenm one's faith in the judiciary of Denver,
Philadelphia, Vermont, Chicago, Phoenix and Newark, New
Jersey. (Yet while morally iniguitous variables may be
superficially missing from the guidelines developed by those
bodies, the effects of such variables on less controversial
included items were never estimated.) But there are other
variables which as well may be associated with, and even
predictive of, sentences in the past, which are not so casily
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ruled out. For instance, at one point Gelman, Kress and
Calpin (1979:17) blithely inform their readers that "judges
congsider the 'real offense' in deciding what sentence to
impose." There are, indeed, well-known legal and ethical
arguments in favor of judges' doing this.[41] But there are
also strong arguments against their doing it; and, as we shall
see in a later chapter of this report,[42] the use of the
"real offense" as opposed to the offense of conviction was
explicitly ruled out by the Minnesota Sentencing Commission in
constructing that state's guidelines. Yet on the purely
predictive approach advocated in the do-it-yourself manual,
debate over the propriety of this course of action could not
even arise, if "real offense" were strongly predictive.

(2) A related point is that Gelman, Kress and Calpin
(L979:17) simply assume that a "two-dimensional model" has
been "decided upon" by those involved in developing
guidelines. Exactly why they should assume this -- apart from
the fact that this was the kind of model with which they were
most familiar -- is not clear. (Since they had, just
previously, referred to "generic", "crime-specific" and
"opifurcated" models, none of which is two-dimensional, there
may be some doubt about their views on this point; their
assumption of a two-dimensional model for the rest of their
exposition, however, is tolerably clear.) Yet why should a
two-dimensional set of guidelines be anywhere near optimal ~--
even 1f, as is said elsewhere in the manual, as many as "10 to
20" variables may have important power for predicting past
sentences? In other words: if reproduction of the (predicted)
past is the name of the game, why should this exercise be
handicapped by the choice of a two-factor decision rule =--
unless, of course, it is assumed that all of those factors
that can appropriately be included in guidelines must be
subsumable under the two broad headings of "factors relating
to the current offense" and "factors relating to the offender”
and can be most predictive when combined in a additive model?
Here 1is one of several instances in which what are patently
questions of social policy seem to be smuggled into what is
presented as a purely predictive exercise.

(3) When it comes to drawing the "in/out" line, the
crude empirical approach of Gelman, Kress and Calpin (1977)
hecomes even more obviously absurd. The designation of a
particular cell (in the two~dimensional matrix already assumed
to have been decided upon) as "in" rather than "out" is to be
"determined by the modal category of the sentences within that
cell, and by analysis of contiguous cells”" (p. 19, emphasis
added). What if the mode includes only 55 percent of the
cases in the cell? What if it includes only 51 percent? 1In
these instances the guidelines prescribed decision would only
accurately "describe" a slight majority of cases, yet this
problem is not considszred at all.

.
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It is no answer to these questions to say (as the authors
do say) that "the predictive line (sic) is drawn so as to
minimize errors in predicting the 'in/out' decision". For it
is perfectly possible, depending on the distribution of cases
within cells, that an "in/out" line that maximizes predictive
accuracy in that sense over the whole table will entail "out"
sentences for cells in which the modal numbers of sentences
(in construction and or validation samples) were "in"
sentences. The authors of the manual state that "the logic of
the guideline concept demands that, as the offense becomes
more serious and/or the offender's unfavorable characteristics
become more pronounced, the probability of incarceration and
the length of that incarceration should increase" (1979:19).
Where exactly this "logic" is supposed to come from is not
clear; we will return to this point below. For the moment,
the point to note is that this "logic" may well not emerge
from a statistical analysis of past sentencing practice in
this or that particular jurisdiction., What is the neophyte
guideline constructor to do, if it does not? 1Is he to follow
past practice, designating cells as (presumptively) "in" or
"out" according to what happened in the past? Is he to engage
in a "smoothing" exercise of the kind that Gottfredson et al.
(1975) engaged in with the original parole guidelines? Or is
he to follow the "logic" of the guidelines concept -- assuming
that it can be figured ount exactly what this is?

(4) After "development", it is expected that the
researcher will have identified "five or six 'best' models in

terms of their predictive power" -- though no clear criterion
of predictive power is mentioned. These five or six models
are then to be tested -- in a none-too-rigorous fashion[43] --

on a validation sample; and the "two or three best predictive
models" are then to be presented to the judges "sitting en
banc as a policy decision-making body". The researchers are
instructed to "make it clear that their role so far has been
empirical, that is, to describe the court's curvent sentencing
practices" (Gelman, Kress and Calpin, 1977:21-22). But will
they necessarily have done this, in fact? Suppose that the
"two or three best predictive models" are very different, but
about equal in predictive efficiency (however measured)?
Which one best describes past practice? Suppose further that,
for example, race of offender is a strong predictor of
sentence, perhaps because it is accounting for variance in
dispositions that is not captured by imperfectly-measured
prior-record variables? 1In such a case, race might be a good
predictor; but it would not follow that previous sentencing
practice in the jurisdiction in question had been racially
biased. 1Indeed, none of the research procedures described in
the do-it-yourself manual seems aimed at discovering ("making
explicit") previous sentencing policy, that is, at uncovering
the grounds on which previous sentences were based and
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supposedly justified. (A possible exception is the use of
judicial rankings as a measure of seriousness of offense; but
this is said on p. 17 of the manual to be only one method of
handling this problem.)

(5) Finally, while it is admitted that the issue of
range width (around median terms in matrix cells) is an issue
of policy to be resolved by the judges, and it is (virtually)
admitted that "plus or minus l2.5 percent" is an
arbitrarily-chosen figure, no consideration is given, anywhere
in the manual, to the nature of the cases in the construction
and validation samples which fall outside the chosen range.
Here, surely, is something which an empirical analysis of past
sentencing practice can easily and usefully provide: namely,
some indication of the kinds of cases that had, in the past,
resulted in extreme deviations from general sentencing
practice, e.g. in receiving very long or very short prison
terms. Technically, this is a relatively simple matter; it
involves an examination of regression residuals, and
identification of any extreme outliers.[44] Yet no mention of
this is made in the manual; indeed, there is virtually no
consideration given to skewness or other aspects of
distributional shape.[45] Finally, while the two or three
final models are to be chosen on the basis of their efficiency
at predicting the "in/out" decision, no consideration is given
to the cases in which the "best" predictions are wrong, e.g.
to the cases in which the models predict incarceration but an
"out" sentence was in fact given. Was there something about
these cases -- some legitimate but rarely-present factor, for
instance -- that made the predicted disposition genuinely
inappropriate? The researcher who follows this manual will
not be advised even to ask this question.

One possible explanation for such failures in prediction,
of course, is that they reflect the idiosyncratic practice of
one or more judges, who sentence in very different ways from
the rest of their colleagues. The manual says nothing
whatever about this possibility -- no doubt because the
resulting "models" were intended to be peddled to the
judiciary, rather than to, say, a legislature or sentencing
commission.

In summary, the concept of sentencing guidelines which
emerges from the materials shows only minimal sensitivity to
the issues of morality and social policy inherent in the
development and implementation of this technique for
controlling judicial discretion and bringing about a change in
sentencing practice. The materials contain, for example, no
discussion of the aims of sentencing, and the possible ways in
which these may affect, and be affected by, sentencing
guidelines. WNothing is said about the relevance to those aims
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of the factors contained in the guidelines "models" or the
guidelines themselves; nor is any consideration given to the
justice or morality of factors from which guidelines might be
constructed. (For example, there is no consideration in the
manual of the question whether it is appropriate to include
"social stability" measures (to say nothing of prior record
measures) which may be race-linked or class-linked.) The
concern with promoting equity and justice which characterized
the report on the feasibility study (Wilkins et al., 1976) has
disappeared completely; developing sentencing guidelines has
become a mere exercise in research technique, judged solely by
predictive accuracy. Finally, where empirical wesearch could
contribute to the development of adequate guidelines -~ for
example, in identifying sources of variation in prior
sentencing practice, and trying to identify reasons for
extreme outliers -- the manual says nothing at all.

In fairness, it must be pointed out that in his latest
writings on this subject, Kress (1980) takes a very different
approach to the subject. His aim in this book is avowedly at
achieving a rational and just sentencing system; he notes that
this must inevitably involve explicit consideration of
normative elements, and argues that one function of an
empirical analysis of sentencing practice "serves to open it
up for clear discussion and cogent review" (Kress, 1980:227).
He also advocates tuat guidelines be developed by a sentencing
commission, rather than on behalf of the judiciary themselves.
Given the emphasis which Kress places on the normative or
prescriptive elements inherent in guidelines, it may be
wondered why he continues to place so much emphasis on
statistical analyses of past practice -- which, in our reading
of his latest work, seem almost irrelevant to the
"prescription for justice" which he advocates there. However
that may be, the contrast between the dissemination materials
and Kress's latest work is very striking. (For another very
different approach to the construction of decision-making
guidelines, see Gottfredson and Wilkins, 1978, esp. 285.)

As we noted earlier, the evaluation of the dissemination
grant was not an obj.ctive of our research. BAs we show in
later chapters, none of the statewide guidelines developed to
date seems directly to have followed the procedures specified
in Gelman, Kress and Calpin (1979) or in Kress et al. (n.d.).
In at least three of the five states (Massachusetts, Michigan,
and Minnesota), the researchers involved in developing
guidelines were certainly awar: of the work of Kress and his
colleagues, however; at least, all three groups possessed
copies of Gelman, Kress and Calpin (1979) which we saw in
thelr offices.[46]
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Nor are we concerned to engage in criticism of the
"methods manual" just for the sake of criticism -- if only
hecause we are unsure whether such criticism should be aimed
primarily at those who wrote the manual, or those who funded
and disseminated it. Our point is that the concept of
decision-making guidelines has been distorted, in some subtle
and not-so-subtle ways, by many of those who have written
about that concept; the work of Gelman, Kress and Calpin
illustrates many of those distortions, and may be the source
of most of them. It is vital to clear these distortions out
of the way, if we are to understand the strengths and
limitations of this technique for controlling discretion, and
to assess the ways in which the technique has been applied in
statewide jurisdictions to date.

Guidelines as a Species of Sanctioning Rule

At this point, let us skip ahead somewhat, ignoring the
problems involved in constructing sentencing guidelines in
order to consider the ways in which guidelines may be used to
control judicial discretion in sentencing practice. For this
purpose we make use of the concept of ganctioning rules
developed at the end of the precedlng chapter: that 1s, rules
addressed to judges (or other decision-makers), which take the
general form "If X then Y", where X is some set of factual
circumstances and Y is a sanction or disjunctive set of
sanctions which may be applied if X is found. Viewing
guidelines as a species of sanctioning rule can be a
clarifying idea in two ways. First, it can facllitate
comparison both with other techniques for controlling
discretionary decision-making and with the virtually
unfettered discretion that is characteristic of
"indeterminate" sentencing systems. Second, it can help to
show exactly how guidelines "work": that is, it can illuminate
the features of guidelines -- in the form originally proposed
by Gottfredson and Wilkins, but also as exemplified in the
statewide systems studied by us, and described in later
chapters -- which operate to constrain decision-makers'
behavior when dealing with particular cases.

For this purpose we begin by considering the use of
guidelines to prescribe the length of incarceration of
offenders sent to jail or prison., As already noted, this
"term~£ixing" decision may be made either by a sentencing
judge or by a parole board or other administrative agency;[47]
and it is the kind of decision for which guidelines were
originally developed. TIn addition, as we shall show in a
later section, the dichotomous "in-out" decision posas some
special problems where guidelines are concerned.

(.
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At first sight, guidelines prescribing lengths of term
may seem typically to take a very simple form: "If x1 and x2,
then yl»y2 is permissible", where xl characterizes the offense
in question, %2 characterizes the offender's prior record, and
yl and y2 indicate the end-points of the permissible range of
length of incarceration; the symbol "-" is used to indicate
that the permissible sanction lies within a range, rather than
being a set of points.[48] The descriptors x1 and x2 can be
in words; alternatively, as in most of the guidelines
developed by Gottfredson, Wilkins and their colleagues, they
can be numerical scores, calculated according to formulae
contained in separate rules (which are not addressed to the
decision-maker in the same way that sanctioning rules
are).[49] The situation is actually a little more complicated
than this, however, since sentencing guidelines typically
provide that it is permissible for the judge to "depart from"
the prescribed range yls,y2 in certain circumstances. It
seems, therefore, that the sanctioning rule embodied in
guidelines must be written in the following way: "If xl and x2
and (nothing special), then yl»y2 is permissible", or
alternatively, "If x1l and x2 and NOT (x3, x4,...xk) then yl.y2
is permissible", where the bracketed set of terms (x3,
x4,...xk) is conjunctive, so that none of those things can be
present.[50] The first of these -- with the (nothing
special)" term -~ represents the Gottfredson-Wilkins
formulation of guidelines, since they did not include an
explicit list of factors that would justify departure from the
prescribed range. But it is perfectly possible to include a
list of such factors; the guidelines developed in Minnesota
and Pennsylvania, for example, do something of this sort.[51]

This may seem like a pretty unsatlsfactory situation,
What sort of a rule can it be, that says in effect "Do
such-and~such, 1f (nothing special) is present in the case"?
Dissatisfaction may be heightened, when it is realized that
even very explicit lists of the form (x3, x4,...x%Kk) tend,
almost invariably, to be "open-ended"; that is, they tend to
end with an "et cetera" clause, or to have an xk that says in
effect "anything else like that". 1In fact, however, this kind
of "open-endedness" is not something inherent in sanctioning
rules in general, or guidelines in particular; instead, it is
a feature of language in general. The X terms in sanctioning
rules are doscxlptlve, they set out possible states of affairs
which, if present in a particular case, make permissible the
sanction Y. Now, any time words are applied to the world,
there is some "open-endedness" potentially present; inevitably
there can be borderline cases in which it is open to argument
whether or not a particular descriptive word or phrase
applies. This is so, even for very simple cages. We all
know, for example, what the word "cow" applies to. But there
is no set of logically necessary and sufficiert conditions by




which the word "cow" can be defined; a cow does not need to be
alive or to have four legs, for example, since neither a dead
cow nor a three-legged cow constitutes a contradiction in
terms., OFf course, if the heast hefore us is outrageously
different from the standard or paradigm case of a cow, then we
may refuse to apply the word "cow" to it. (If, for example,
it is made out of metal and plastic, has slots Ffor coins
between its horns, and emits rock music when coins are
inserted and its tail is pulled, then it probably is not a
cow, but is rather a juke box designed to look a little like a
cow.) So it is with the X termg in sanctioning rules; they
too have an inherent penumbra of vagueness. Of course we may
make up further rules designed to settle borderline cases; but
since rules logically cannot determine their own applicstion,
they too will contain an inherent element of "open-andedness".
Lawyers have developed a variety of techniques for rationally
settling questions of this kind.[52]

Nonetheless, it is important to note that there is a
substantial difference between a sanctioning rule containing
merely a "(nothing special)" clause, and one containing a
explicit list of the form "(x3, x4,...%k)" -~ even if this
list contains an "et cetera" clause, and is explicitly said to
be "nonexhaustive" -~ asg is the case, for example, with the
Minnesota guidelines.[ 53] Rules of the first form -~ which
represent the Gottfredson-Wilkins conception of guidelines --

say nhothing about the kinds of factors which may serve as
justifiable grounds for departure from the prescribed range.
0f course, it may be felt that there is a falr moral consensus
among those to whom the rule is addressed, so that no
decis ion-maker would be likely to try to justify a departure
by citing a morally iniguitous or nonsensical factor of a case
as "something special". Still, the sanctioning rule
reuxesentlng Gottfredson-Wilking guidelines says nothing on
its face about this; a judge dealing with a particular case
thus could cite an irrelevant or nonsensical fact, without
actually v1olat1gg the sanctioning rule. This is not so
clearly the case with guidelines which provide an explicit
list of permitted grounds for departure. Though such lists
cannot be absolutely exhaustive, even if they do not contain
an "et cetera" clause -- because of the "open-ended" feature
of language discussed above -~ they still place some
constraint on permissible grounds for departure. " The
guidelines =-- and thus the sanctioning rules which they entail
~~ may also specify factors which may not be used to justlfY
departures Erom the specified sanctioning range; this is the
case, for example, with the guidelines developed in both
Minnesota and Pennsylvania.[54]

Under the original Gottfredson-Wilkins concept of
guidelines, and in most of the guidelines developed in
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different states to date, there is no formal limitation on the
sentence which the judge may impose if he believes that a
departure from the pLescrLbed range is justified:; he may do
nothing at all, or impose any available measure including
imprisonment up to the statutory maximum. But there is, of
course, no recason why some such formal limitation should not
be provided, so that even if the sentencing judge decides that
a term outside the normally prescribed range is justified, he
is still limited in (for example) the extent to which he can
go outside that range. This is the case, in fact, in the
guidelines developed (but not yet implemented) in
Pennsylvania: "departure" sentences are in general limited to
a term provided in one of the adjacent cells of the guidelines
matrix.[55] The easiest way to represent this situation
analytlcally is to assume that such a limitation involved the
existence of a further sanctioning rule, in addition to the
one stipulating the basic guidelines range. [561 FPinally,
there may also be further rules whose purpose is to limit
discretion even within the noxmal range; in Minnesota, for
example, the guidelines appear to provide that the mid-point
of the stipulated range of incarceration is presumptively to
be imposed in the typical case.[57]

Sentencing, then, 1is an activity that may take place in
the context of a set of what we have called sanctlonlng rules,
these rules are directed to the sentencing Judge, and it is
intended that he should follow them (or, at a minimum, that
his behavior should not contravene them).[58] The rules
contain descriptions of antecedent conditions X, which may be
of various kinds; for each such set of conditions, sanctions
of various kinds are then made permissible or mandatory. The
outer limits prescribed by this set of rules are those
contained in statutes, which in most jurisdictions provide
only maximum terms for various offenses, leaving judges Ffree
to choose any sentence not exceeding that maximum. If there
are sentencing guidelines, these provide narrower and more
definite prescriptions, within the statrtory maxima; such
guidelines would constitute a second set of sanctioning rules
directed to the sentencing judge, narrowing the discretion
which the legislative rules conferred on him. We might also
suppose that an individual bench or judge would devise stiil
more detailed rules for further controlling discretion, within
the "space" provided by the guidelines. Evidently there is a
hierarchy of authority associated with these different sets of
rules, so that, for example, the guidelines could not permit
or require sentences which exceeded what was allowed by
statute. It should be noted, however, that any of these sets
of rules may provide that more than one sanctioning rule may
apply to certain kinds of cases, leav1ng the choice between
alternative rules (not merely alternative sanctions specified
by the same Tule) to the discretion of the sentencer. For
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example, in all Anglo-American jurisdictions statutes provide
for maximum terms of imprisonment which can be imposed [or
different offenses; in many of those jurisdictions there are
also rules provmdlng for terms of imprisonment for different
types of persistent offenders, e.g. "three-time losers". 1In
some cases these latter rules (which usually have the avowed
aim of incapacitating potential recidivists) may permit prison
texms that are much longer than the maximum punishment for the
offender's most recent offense, leaving it up to the judge to
decide which of the two sanctioning rules he should apply.l59]

We can now more or less formally compare, in terms of
their sanctioning rules, sentencing guidelines and some of the
other techniques for controlling discretion in sentencing
which were discussed in the preceding chapter. At one
extreme, consider the situation in which there are no formal
constraints of any kind on the judge's discretion, except for
the statutory maximum: in this situation, the sanctioning
rules take the form "If (xl1, xz,...xk), then yoryy is
perm1s51b1e", where (xl, x2,...%k) is some set of antecedent
conditions, and y,»y, designates the whole range of legally
permissible sentences, from the minimum y, =-- which may be
doing nothing at all -- up to the statutory maximum term of
imprisonment y,. In this situation, the judge's discretion is
indeed unlimited apart from the statutory maximum, since there
are no further sanctioning rules which he need consider and
apply. He may of course have his own individual rules or
policies, and may conscientiously try to follow these in
particular cases; he may even succeed, more or less, in doing
this correctly and consistently in most cases. But just
because different judges may have different "personal rules"
of this kind, it may well be that cases fulfilling the same
initial conditions X would be dealt with in very different
ways.

Next, consider a situation in which the law formally
leaves a lot of discretion to the individual sentencer, but at
the same time provides an elabcrate and complex set of rules
intended to govern the use of that discretion: examples would
include the penal codes drafted by Ferri (1921) and Glueck
(1928), which were discussed in the preceding chapter. These
codes can be conceived of an sanctioning rules containing
hlghly complicated disjunctive sets of antecedent conditions X
-~ in Ferri's code, these were the indicia of temlbmllta o
"dangerousness”; to these there are attached various
sanctions, depending on whether the offender ig thought to
need "treatment", incavacitation, or a mere reprimand. The
X's and Y's in such rules may be more or less precisely
defined, and the connectlons between them either permissive or
mandatory; the result is that while the rules seem to
constrain discretion to a very high degree, the individual

.
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decision-maker still in €fact has quite a lot of discretion in
rule-application, both in fitting the X's to the facts of the
case before him, and in choosing among the V's which may apply
to what he takes the combination of X's in that case to be.

It would indeed be difficult (though by no means impossible)
even to write down the sanctioning rules created by such a
code, in simple sentences of the "If X, then ¥Y" form.

At the other extreme, discretion may be curtailed
entirely, by making scniences mandatory: in this case, the
sanctioning rule makes a penalty Y required, and not merely
permissible, if certain conditions X are found to be present
in a particular case. Here there may still be some room for
one Kind of discretion in rule-application, namely the
discretion involved in applying the description of offense
and/or offender contained in the antecedent conditions X. VFor
example, a statute provides for a mandatory djail or prison
term for those found guilty of possession of an unlicensed
firearm. But is one guilty of such "possession" if he has
found a gun, is driving to the police station to turn it in,
and is stopped for specding on the way? [60] The sanctioning
rule, however, allows the sentencer no further choice among
penalties once this question is settled: if X, then Y is
required.

In between these two extremes -~ intricately
rule-governed discretion on the one hand, and the abolition of
discretion on the other -- lie a number of other techniques
for controlling discretion, including sentencing guidelines.
As we have noted, where length of incarceration is concerned,
the sanctioning rule for guidelines takes the general form "If
xl and x2, then ylsy2 is permissible"; this narrows
discretion, at least in the normal (or "nothing special')
case, since the range yley2 is narrower than the range yg+y
defined by the maximum penalty. It is obvious that, all other
things being equal, guidelines will introduce more constraint
on discretion, the narrower the range vl»y2 is. When it is
narrowed to the vanishing point, so to speak -- that is, when
the sanction ¥ is a single term of incarceration rather than a
range -- then the rule specifies what is usually called
presumptive sentencing; this is exemplified by California's
Uniform Determinate Sentencing Act of 1976, which prescribes a
single term -~ e.g. two years -~ for the normal case, instead
of allowing choice within a range.[61]

There are, of course, other techniques avowedly aimed at
controlling judges' discretion in sentencing. Sentencing
councils and sentencing institutes, discussed in the last
chapter, are two such techniques; the set of sentencing
principles enunciated by the English Court of Criminal Appeal
(Thomas, 1970) represents another. These techniques have




taken different forms, in different times and places; and it
ig sometimes unclear ‘just how much control over individual
doecis lon-makers! behavior they are supposed to exert. The
anagwer ko this question, we suggest, is to be found by asking
how far such techniques actually have the effect of creating
further sanctioning rules (as the English Court of Criminal
Appeal's principles cleanrly do); 1€ this does not happen, as
we suspect it does not with many "sentencing institutes", then
thie supposed technique is mere window~dressing,

Of what Aoes the element of control consist, in the case
of sentencing guidelines? PFirst, and most obviously,
guidelines (For length of incarceration) prescribe a narrower
range of permisgible terms for the "nothing special" case than
is allowed by the statutory maximum. On the original
Gottfredson-Wilkins model, the sanctioning rule imposes no
further constraint: the only limitation on judges' discretion
is an obligation (usually moral, rather that statutory, in
force) to give reasons of some kind for any sentence outside
the stipulated range. As we have already noted, however,
guldelines may also prescribe the grounds on which departures
from the "normal" range may be based, as well as those on
which they may not be based; they may also limit the extent to
which departing sentences may differ from the normal range.
These further rules are intended introduce a greater degree of
constraint ox control over the bhehavior of the sentencing
judge.

Guidelines may aim to control discretion in another way,
however: to wit, they may make the descriptions in the
antecedent condition ¥ much more precise than the descriptions
contained in criminal statutes. Offense categories such as
burglary or rape arc typically defined by legislatures in
fairly broad terms; as a result, such categories wil) contain
a wide range of cases of different degrees of seriousness.
Part of the discretion accorded to the sentencing judge then
consists of his being allowed to decide whether the case
before him is a very bad rape or a trivial burglary; and in
these decisions -~ which may be "value judgements", but which
ultimately turn on issues of fact -~ judges may obviously
differ among themselves. On the Gottfredson-Wilkins concept
of guidelines, broad statutorv categories are refined, and
antecedent conditions are more precisely defined in terms of
an offense seriousness score (x1), and an offender score (x2).
These scores may be caleculated in a number of ways; their
effect, however, will generally be to partition broad
statutory catejories, thus introducing a number of sanctioning
rules with relatively precise antecedent conditions in place
of a single rule with broadly defined ones.
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At the same time, guidelines as proposed by Gottfredson
and Wilkins have a certain awmount of flexibility. They define
the normal or "nothing special” case in terms of two factors
only, Jeaving other things which might legitimately influence
terms within the prescribed range to be assessed by the
sentencing judge. There is no logical necessity for this
two-factor approach; sentencing guidelines could easily issue
in sanctioning rules of the form "If x1 and x2 and x3 and x4,
then ylay2 is permissible", where x3 might refer to some facts
specific to particular types of offense, such as extreme
vulnerability of the victim, and x4 might refer to the
offender's likelihood of recidivism.[62] (The guidelines
recently developed by Zalman et al. (1979, 1980) in Michigan
reflect something of this approach; we discuss these in
Chapter 9.) Alternatively, such factors can perhaps be taken
into account in calculating offense and offender scores in a
two-factor model. There is an obhvious tradeoff, in practice,
between detail and precision in defining antecedent
conditions, and flexibility in the sense discussed here; where
the line is drawn between these things will no doubt vary from
one jurisdiction to another. But some degree of flexibility
is obviously desirable, if guidelines are to be workable in
practice; to see this, we need only reflect on the probable
unworkability of intricate rule-systems like the Ferri (1921)
and Glueck (1928) codes discussed in the last chapter.

We deal with the question of enforcing compliance with
sanctioning rules in general, and sentencing guidelines in
particular, in the concluding section of this chapter. Before
proceeding further, however, we wish to emphasize three things
about the concept of sanctioning rules which we have employed
in this section to analyze guidelines and other techniques for
controlling ‘discretion. The first is that this concept draws
attention to a central fact about law (in particular, the
criminal law) as a means of social control: this is that the
use of force involved in criminal sanctions is itself
rule-governed, and is permissible only under conditions
spelled out in what we have called canctioning rules. To be
sure, those sanctioning rules may . few in number; they may
be very vague and general. But there must be some such rules,
if we are to speak of a legal system at all. Suppose that in
a certain society there was widespread agreement that a
certain set of rules of the form "Thou shalt not steal" should
govern the behavior of individuals; these rules may have
emerged from a moral consensus owing to habit, tradition,
etc.; or they may have been imposed by some powerful elite.
Suppose further that there are no rules of the form "If X then
Y", which spell out what may and may not be done to those who
violate the first set of rules; police, victims or vigilantes
may shoot anyone whom they define as a violator, but there are
no official constraints on the use of such force. Such a




system might indeed produce a great deal of conformity; but we
would surely be reluctant to speak of it as imposing legal
controls. That rules constraining official behavior are a
central element of the concept of law may seem obvious, even
to those ignorant of jurvisprudence; yet this concept is
curiously absent in some recent sociological studies of
law.[63]

In fact, of course, the everyday behavior of judges,
prosecutors and other actors in the criminal justice system is
very highly and consciously rule-governed, not only by rules
of law in the strict sense but by policies and principles that
can be construed in exactly the same way as sanctioning rules.
The authority (and, in one sense, the legitimacy) of these
rules may vary; the rules themselves may be changed from time
to time; and they may be inconsistently applied to particular
cases. But that is not to say that no rules exist.

In our interviews with prosecutors in four Massachusetts
counties, for example, we consistentlvy found that most
assistant district attorneys claimed to have fairly settled
policies which they tried to follow in making recommendations
as to sentences.[64] The extent to which these policies were
articulated varied, in the four counties, as did the extent to
which they were laid down by the district attorney.himself as
distinct from his individual assistants. Moreover,
prosecutors wete often unwilling to he very specific about
their rules, for the same recason often given by judges:
namely, that cases can vary a great deal, in many ways, so
that "rigid" rules could not be applied. But this simply says
that their rules were of the form, "If x1 and x2 and...xk, and
(nothing special), then Y is the right recommendation". As we
have seen, such rules have a certain open-endedness to them;
but that does not mean that they are not rules at all.

Our second point is that, once it is recognized that
discretion in sentencing (and analogous decision-making) is

typically governed by at least some rules -- prescriptions
that are meant to be followed by judges and others to whom
they are addressed ~-- the concept of sanctioning rules can be

used to compare different (actual and possible)
rule-structures, as we have done in this section, to bring out
the different amounts of individual discretion in
rule-application which they allow. This factor can in turn be
analyzed empirically, in a variety of ways. For example, what
are the relations between the specificity and complexity of
sanctioning rules, and the extent of compliance with those
rules in practice? What differences are likely to be found
between guidelines or other sanctioning rules promulgated by a
legislature, and those adopted more or less formally by judges
themselves? Finally, how do the rules work in practice? 1In
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most American jurisdictions, of course, the antecedent
conditions X in sanctioning rules are to some extent a matter
of n W*gptlatlon, through plea—bargalnlng. What proportion of
variation in sentencing is due to this aspect of the rules, as
distinct from the choice of a sanction Y given that some X has
been agreed to obtain?

This brings us to our third point ahout the concept of
sanctioning rules, which is that it brings intoe focus the
vital distinction between the behavior prescribed by the
rules, and the behavior of individual actors "who are supposed
to apply those rules to particular cases. “We saw in the last
chapter that there was general concern about unwarranted
variation in sentencing, in the United States, even a century
ago; there was concern about the use of judicial discretion
even before the rehabilitative ideal and the ideology of
"treatment" became entrenched in criminal justice systems, and
this concern persists even though that ideal and ideology are
being abandoned. But "disparity", or unwarranted variation,
can come about in at least two very different ways. On the
one hand, it may be that two or more judges share the same set
of sanctioning rules (whether these be guidelines, or e.q.
personal rules on which they happen to agree); but that they
may apply these rules to particular cases in inconsistent
ways, because of e.g. indigestion, infantile experiences, or
class-membership. On the other hand, it may be that two or
more judges are applying sanctioning rules in a consistent
fashion, but that they are working with different rules. For
example, one judge may have a belief in general deterrence;
this may lead him, in effect, to apply a sanctioning rule
prescribing heavy prison sentnces in certain cases. Another
judge may believe instead in some notion of "rehabilitation";
this may lead him to apply a very different sanction to the
same case. Alternatively, the two judges' sanctioning rules
may prescribe the same sanction Y in certain kinds of cases;
vet the judges may still sentence differently because one
judge's antecedent conditions X for applying that sanction
includes some elements which the other judge ignores. (This
would be the case, for example, if the treatment-oriented
judge thought that coming from a "broken home" were an
indicator of a condition that psychoanalysis would cure. We
have encountered stranger beliefs among judges -- not, we
hasten to add, in Massachusetts.)

The distinction between these two sources of variation in
sentencing is of obvious importance. Many critics of the
judiciary -- including some of those discussed in the last
chapter -- seem to have jumped prematurely to the conclusion
that variation in sentencing is due entirely to the erratic
application of an agreed-on set of what we have here called
sanctioning rules. The truth of the matter, however, may be
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that judges are perfectly consistently applying very different
sets of sanctioning rules. This point has important
implications for sentencing reforms of various kinds,
including the introduction of sentencing guidelines. We will
discuss theso implications in more detail below.

The Supposed Empirical Basis of Sentencing Guidelines

As we have noted, the first decision-making guidelines by
Gottfredson and Wilkins were based on a statistical analysis
of past parole decision-making practice; and as we shall see
in later chapters, it is equally the case that all of those
responsible for the sentencing guidelines developed to date
have taken as their starting-point some kind of statistical
analysis of past sentencing practice, the purpose of which was
ostensibly to identify those factors most commonly associated
with variation in sentencing in the days before discretion in
sentencing was to be "structured" by their work. 1In New
Jersey, for example, the analysis was based on information on
about 15,000 persons scentenced in 1976-77, on whom about 1,000
items of information per case had been collected.[65] The
report containing these guidelines states that "it should be
emphasized that the purpose of sentencing guidelines is not to
persuade judges regarding what is the 'right' sentence or the
'best' sentence" (McCarthy, 1978:6), and elsewhere repeats the
"descriptive, not prescriptive" claim made from time to time
by Gottfredson, Wilkins and their colleagues (see, for
example, Gottfredson, Wilkins and Hoffman 1978:chap.7, passim;
Wilkins et al., 1976: 31-32; Kress, 1980: 1l-12; also Zalman
(1979); contrast Gottfredson, Wilkins and Hoffman 1978:141,
159). As we also saw in an earlier section, the concept of
sentencing guidelines popularized by Gelman, Kress and Calpin
(1977, 1979) laid great emphasis on statistical analyses of
past sentencing practice as a first step toward developing
guidelines; indeed, these researchers seem to have regarded
"predictive efficiency”" as the primary, if not the only,
criterion for inclusion of an offense or offender variable in
their sentencing "models™".

Given the rhetoric of "description, not prescription",
and its associated history of empirical research it is natural
to assume that sentencing guidelines must be empirically
based, and must primarily reflect sentencing practice in the
same jurisdiction in the past. It takes only a moment's
reflection, however, to see that this is not the case; and
that the much-touted empirical hasis of guidelines is by no
means intrinsic to the construction of an instrument for
controlling decision-makers' discretion. Such an instrument
-- whether it is presented in matrix form like that
illustrated in Table 3.1, or som2 other form -- consists
assentially of a set of sanctioning rules; and such a set of
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rules obviously could he made up, by a legislature, a
sentencing commission, or a parole board, without any
reference whatever to past practice. This is in fact
precisely what happened with the Oregon parole board's
guidelines, which were first developed in 1975 and given
statutory authority in 1977. No analyses of past
decision-making practices were carried out before these
guidelines were formulated; instead, the hoard, under the
chairmanship of Mr. Ira Bla]ock, simple made up the ranges of
time which they thought apprOprlatp to be served by different
types of offenders. It is in fact unclear just how far
Blalock and his colleagues were trying, in creating their
guidelines and the associated definitional rules, to reflect
past paroling practice in the state.[66] What is clear is
that they did not carry out any detailed statistical analyses
of those past practice, and of course it is clear that they
did not need to do so. They simply prescribed.

It may still be argued that it is useful to begin with an
empirical analysis of past practice, and that "obtalnlng an
empirical description of current sentencing hehavior is a
reasonable first step in the process of sentencing guidelines
development" (Zimmerman and Blumstein, 1979:2). For one
thing, there may be a genuine feeling tha: what was done in
the past was by and large right. We suspect that this
comfor tably conservative view has fa1r1y widespread support,
especially among the judiciary, though it is difficult to get
anyone to admit this in public. BREven if there is not a
general feeling of this kind, however, it may well be felt
(perhaps even correctly) that it is politically expedient to
carry out an analysis of past practice as a preliminary to
devising a prescriptive instrument. FPFor example, it may be
thought necessary to demonstrate the existence of a
substantial amount of variation in sentencing, in order to
show that there is a real need for guidelines; or it may be
felt that it will be comforting to the judiciary to engage in
a little preliminary number-crunching, calculated to show that
sentences in the future will not be too different from
sentences in the past.[A7] It may have been for this reason
that the Minnesota leglslatlon directed that state's
Sentencing Commission to "...take into consideration current
sentencing and release practlceq ." devising guidelines
(Minn. T.aws 1978, ch. 723; Minn. Stat., ch.244 et seq.; see
Minnesota Sentencing Guidelines Commission 1980:1). At any
event, one must start somewhere; and empirical evidence
concerning past practice is better than mere guesswork.
However this may be, it should not be forgotten that it is
perfectly possible to construct sentencing guidelines in the
back-of-an-old-envelope fashion followed by the Oregon parole
board; these might be called "guidelines by fiat".



It is in fact doubtful that most of the statistical

analyses carried out by guidelines researchers to date have
shown anything at all about past aentencwng policiesg, as
distinct from reveallng some uniformities 1n past sentencing
practlce. (In some cases, as we shall see in later chapters,
it 1s clear that the analvses could not have shown anything
about policies.) To some extent ht Ehis m may have been obscured
by the fact that the two primary factors used to construct
most sentencing guidelines -—- seriousness of current offense
and prior criminal record, defined in various ways -- are the
two things that have been found, in virtually every study of
sentencing practice, in every jurisdiction, to be most
strongly associated with variations in the severity of
punishment. (Any study which does not come up with this
result has almost certainly measured something incorrectly.)
Thus those who (like Gottfredson and Wilkins) have described
their findings as revealing the main elements of an "implicit
policy" were almost certainly not wrong: it is difficult
indeed to imagine a set of sanctioning rules, for a particular
judge or a particular jurisdiction, in which seriousness of
offense and prior record did not play an important role.

The trouble is that, as we noted earlier, this does not
make much of a claim. To describe a past sentencing policy is
to describe the set(s) of sanctioning rules actually used by
judges in the past. At a minimum, this involves showing how
such things as "seriousness of offense" and "prior record"
were defined by the Judges themselves; and what other factors
(if any) were included in the antecedent or X-conditions in
the sanctioning rules which they used. And the fact is that
in none of the research done to date, as a preliminary to
constructing guidelines, has anything been asked about those
things. Instead, the research has been hased on information
retrospectively collected (usually £from pre-sentence reports)
about offenses and offenders; there is no guarantee that
judges were even aware of that information, and still less
reason to think that they necessarily based their sentences on
it.[68] Analyses of such data might perhaps succeed in
showing something about the objective correlates of
sentencing; they can show nothing about sentencing policies in
the sense of sanctioning rules.

In other words: a multivariate analysis of sentences
imposed on a sample of past cases -- like those carried out by
Wwilkins et al. (1976) and other researchers ~-- can at best
provide an "external" description of what judges actually did,
"on the average", in sentencing those cases. This is not
neresvarlly a description of what any judge actually
considered, in sentencing the cases in that sample; it does
not necessarily show anything about the grounds or reasons for
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those sentences, or about their causes. [69] None of the
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rescarch done to date, with a view to formulating
"empivically-based" sentencing guidelines, has been based on
anything that could reasonably be called a theorv of judicial
decis ion-making.[70] In the absence of such a theory, there is
no way to interpret the results of the research (e.g. the
coeffiicients of a regression equation) as describing
sentencing policy. As Rich et al. (1980) have pointed out, an
analysis of cases sentenced by a number of different judges
will necessarily produce a description of sentencing practice
on the average; and this average may not well describe the
behavior of any individual judge in the group.[71] Even an
analysis of data on the cases sentenced by a single judge,
however, will by itself show nothing about the sentencing
policies followed by that judge, i.e. the sanctioning rules
which he or she actually applied in sentencing those cases.

This is not to say that an accurate and detailed
"external" description of past sentencing practice is of no
use, as a preliminary to constructing sentencing guidelines.
For one thing, an analysis of past sentencing practice may
convincingly show that a morally iniquitous factor such as
race was strongly associated in the past with variations in
sentence severity; in addition to showing that there is a need
for guidelines in order to eliminate this iniquity, such an
analysis may suggest ways of "purging" future sentencing
policy of such racial influences.[72]

The conceptual, metholological and statistical problems
surrounding multivariate analyses of past sentencing behavior
have been discussed at some length by one of us elsewhere,[ 73]
and will be considered at various places later in this report;
it is thus unnecessary to present a detailed discussion of
them at this point. The following points may however be
briefly noted. Firvst, it may be necessary to construct not
just one, but several, models of sentencing practice, since it
is likely to be the case that factors associated with the
decision to incarcerate offenders may be different from those
associated with lengths of terms for those incarcerated. As
we pointed out earlier in this chapter, this fact was
recognized by Wilkins et al. (1976), though in fact they
constructed models using a single outcome variable by in
effect scoring non-incarcerative sentences as being of zero
months; as we show in Chapter 8, the same thing was done by
the Massachusetts researchers.[74] Second, the correct
specification of models of sentencing behavior may be very
difficult indeed, not only because of the limitations of the
data typically used in such analyvses, but because there may be
factors which, though relatively rare, are nonetheless
impor tant determinants of sentences when present. Third, at
least in theory, some care is needed in choosing the
statistical methods used to estimate such models; for example,




ordinary leaslt-squares regression techniques may give
misleading results when used to predict a dichotomous outcome
variable such as the decision to incarcerate.[75]

Fourth, the overall fit of such models to data on past
sentencing -- as measured by R2 or some analogous statistic --
is in general of much less importance than the significance
and robustness of the coefficients of variables included in
the model; the importance of things such as prior record may
he clearly demonstrated statistically, even though (because
there is a lot of variability in sentencing) the total
proportion of variance accounted for may be very low.[76]
Finally, and for the reason just mentioned, it is important to
examine carefully the ways in which such mult:vartdte models
fail to fit data on past sentencing, e.g. by examlnlng
regression residuals; we illustrate this point Ln our
reanalysis of the Massachusetts guideline data in Chapter
8.[77]

When all is said and done, then, adequate multivariate
analysis of data on past gentencing can be a very difficult
matter; it is certainly a far more complex and difficult
enterprise than is suggested by the Gelman, Kress and Calpin
(1979) manual discussed earlier in this chapter. As we shall
show in later chapters, the analyses done by the several
statewide guideline projects on which we obtained information
in the course of this project often failed, for methodological
reasons, to provide as detailed and accurate a description of
past sentencing behavior as they mlght have done, If all that
is wanted is a very rough description of that practice, which
will identify a couple of factors (called "seriousness of
offense" and "prior criminal history") from which a
two-dimensional matrix can be constructed, thesc
methodological issues may not matter very much; that was
certainly the case, as we have seen, with the original Youth
Aunthority guidelines created by Gottfredson and Wilkins.
However, if the guidelines are to take a form other than the
familiar two-dimensional matrix, then accurate description of
past sentencing practice may become much more important. For
example, as we shall see, the current Massachusetts guidelines
take the form of a fairly direct transformation of a set of
(unstandardized) regression coefficients yielding an
"expected" sentence given certain attributes of the offense
and offender; these coefficients were estimated from a sample
of cases sentenced in the past, though they were to some
extent modified on the basis of explicit considerations of
policy. In such a case, mis-~estimation of the relevant
rcgre551on weights may have a direct eEfect on the "expected"

sentences prescribed by the guidelines.

.
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The concept of empirically-based sentencing guidelines
has not infrequently been attacked, on the ground that it will
lead to the institutionalization of injustices (like racism)
which may have characterized sentencing policy in the past.
But this critlcism losed its force, if the distinction between
descrxut&pn off (past) sentencing behavior, and the
Qrescrlgtlnn of (future) sentencing policy, is recognized and
clearly maintained. In fact, there is no need whatever to
base guidelines (or any kind of sanctinning rules) on the
results of resecarch on pust sentencing practice -- however
politically expedient it may be to do this. It follows, a
fortiori, that highly sophlstlcated multivariate modelling of
past sentencing behavior is not needed in order to construct
guidelines -~ however aesthetically pleasing or scientifically
useful such modelling might be.

This is not to say that empirical research and
statistical analysis are of no use at all, to those involved
in constructing sentencing guidelines, or in assisting in
other kinds of sentencing reform. For example, as we describe
in Chapter 9 of this report, those responsible for developing
the Minnesota guidelines also developed a statistical model
for estimating the impact of the guidelines on prison
populations; they were thus able to show the consequences of
different combinations of incarceration ratios and lengths of
terms which might have been adopted. 1In later chapters of
this report, we illustrate a variety of statistical and
numerical techniques for assessing the structure of a
guideline matrix, and for estimating its possible impacts on
future sentencing practice; and in Chapter 10 we show how
comparative crogss—~jurisdictional research can be carried out,
so as to show the impact of guidelines on different offender
populations. Finally, of course, empirical research is needed
at some pomnt, to determine whether or not guidelines
introduced in a particular jurl,dlctlon have made any
difference to sentencing practice in that jurlsdlctlon; though
we were not able to conduct research of this kind ourselves,
during the life of this project, we are firmly of the opinion
that it ought to bhe done.

31l of these examples, however, are of rescarch that is
done after the creation of guidelines or other sanctioning
rules: make up the guidelines first, by fiat if necessary,
then do the research. This is “precisely the opnosite of what
is implied by the concept of "empirically based " sentencing
guidelines that has been most widely promoted to cdate.

Description vs. Prescrintion, Reemphasized

N gt ) el

In this section we show that even if guidelines purport
to be "empirically based" in a very strict sense, there are




two fundamental elements which must necessarily be hapod
almost cntwrﬁWY by judgemental or policy considerations, and

cannot simply be a translation into policy of a deuorxptlon of
past sentencing practice. These concern (1) the so-called
"in-out" decision, and (2) the width of the prescribed
"normal" range of jail prison sentences.

The Decision to Incarcerate

Suppose that, following the original concept of
Gottfredson and Wilkins, we construct a guideline matrix the
rows of which are defined by offense types and the columns of
which are defined by prior criminal record; and suppose
(though this is not strictly necessary) that the rows and
columns are ordered from least to most serious in each
dimension (as they are, for example, in Table 3.1l above). It
will almost certainly be found that the probability of
incarceration increases directly, and in a fairly orderly
fashion, as one passes across the rows and down the columns of
this matrix, from its upper left to its lower right.[ 781 There
is no difficulty in principle in estimating such conditional
probabilities of incarceration -- though in practice it may be
as difficult to do this uﬁflClent7y as it has historically
been to predict elsewhere in criminology.[79]

Unfortunately, a probability of imprisonment is of very
little use, where sentencing guidelines or other sanctioning
rules are concerned: there is very little that a
decision-maker can do with Juch a probability, when applying
the rules to a partxvu1ar cas Suppose that a statistical
analysis of past sentencing practice showed that, say, 70
percent of all cases Ealling within a given cell in a
guideline matrix in the past had been given "out" sentences
such as probation or a fine. How can judges he instructed to
comply with this finding, when sentencing in the future? They
cannot send three-tenths of the offender to prison -- at least
until more elegant forms of "split sentence" can be invented,
than now exist in most jurisdictions; in any case, that is
obviously not the meaning of the finding of 70 percent "out"
in the past. Nor, however, can they easily comply with a
prescription to the effect that only 30 percent of the group
of offenders falling into that cell in the Cuture should be
incarcerated. Which 30 percent is that to bhe? It may indeed
hbe that some further criteria (beyond those used to construct
the matrix) can be found, that will discriminate reliably
between the 70 percent oﬁ cases given "out" entence“, and the
30 percent sent to jail or prison., But this is by no means
guaranteed, since the 70-30 split in that cell's cases in the
past may raflect a complex set of factors which it is
impossiblae to 1dent1fy, or it may have reflected random
variation between judges. The only purely "statistical” way




of complying with a prescription based on the empirical
findings wonld be to toss a bilased coin -- designed to come up
"heads" three times out of ten, on average =-- when dealing
with cases in that cell; and this procedure is unlikely to

commend itself to anyone.[ 80) The only alternative, however,
is to declare that cases falling in that cell in the future
shall presumptively be treated as "out" cases.

such a presumption need not he entirely unguided; for
example, it is possible to supnlement it with a deuvrxntxon
(addressed to judges) of the kinds of factors which should or
gshould not be considered in deciding whether or not the
presumption should be over-ridden. Moreover, it is possible
to provide for a presumptive "out" sentence, and still provide
a "normal" range of months or years to be served if the
presumptmon is over-ridden; both Minnesota's and
Pennsylvania's guidelines, for example, do this. The need to
rely on a presumptive "in" or "out" decision, however, does
away with the flexibility inherent in the provision of a
normal range, which was aoted earlier to be a distinctive and
useful feaurce of the Gottfredson-Wilkins concept of guidelines
(and which of course remains intact in the case of parole
guidelines, where the concept was originally developed).

Moreover, the choice of which cells to treat as
presumptively "in" or "out" is clearly a matter of judgement,
and not something which can be completely settled by empirical
evidence relating to past practice. Where ought one to draw
the line? It was noted earlier that Gelman, Kress and Calpin
(1979) recommended use of the modal sg2ntence in each matrix
cell, to draw the "in-out" line; similarly, Zimmerman and
Blumstein (1979), in their reanalysis of the Denver
construction data, treated matrix cells in approximately the
same way, in order to test the predictive accuracy of their
model of past practice. But it is surely unlikely that this
cutting-point would ever be accepted in practice, even if it
were shown to be a statistically reliable one; it would
clearly entail a much greater change in sentencing policy than
has ever been suggested by anyone advocating empirically-based
guidelines. Even {f the split between "in" and "out" cases is
a fairly sharp one -~ 70-30, say, or 80-20 ~- it may be
difficult if not downright arhitrary to declare that cases
receiving the less common outcome after implementation of the
guidelines must be regarded as departures from the guidelines
-~ unless the grounds for departur@ are quite strictly
specified (as they are, for example, in Minnesota and
Pennsgylvania guidelines).

It may be thought that the presumptive, and thus
relatively inflexible, character of the "in-out" decision can
be avoided by designating "out" sentences as heing of zero
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months, and including them in guideline ranges in some matrix
cells; this is done, for example, in the guidelines currently
being tested in Michigan.{[81] Similarly, under the
Massachusetts guidelines it is possible for an offender to
have an "expected" sentence, calculated by using the guidline
formula, of zero months; indeed, zero (i.e.
non-incapacitation) is the lower range limit For cases with a
guideline score or expected sentence of between one and six
months. But the difficulty with this approach is that it
gives judges virtually no guidance on a crucial question, to
wit: should this offender be incarcerated, or not? A
guideline cell containing a range of "0 - 18" (months)
constrains only the upper end of that range; an "out" sentence
is by definition not a departure from the normal range, for
which a special reason must be given, but then nor is any
sentence of incarceration of up to 18 months. Such an
approach thus does very little by way of "structuring"
judicial discretion..

In summary, the problem is that empirical analysis of
past sentencing practice can yield only probabilities of
imprisonment, conditional on various offense and offender
attributes; and it is very difficult to turn such
probabilities into effective prescriptions for future
sentencing, since it is not easy to follow a rule that says
something like "Do such-and-such 35 percent of the time". It
may well be that, as Zimmerman and Blumstein (1979) have
suggested, one can by research on past practice identify three
groups of cases: a group with very high rates of incarceration
in the past (presumptively treated as "in" under the
guidelines); a group with very low rates (presumptively
treated as "out"); and a middle group (for which there would
be no presumption, and thus no guidance given to
decision-makers). The difficulty remains, however, that
designating all of the cases in a cell as presumptively "in"
or "out" seems likely to lead to changes in sentencing
practice (and not merely a continuation of the
empirically-ascertained practice of the past), unless the
distribution of cases in that cell was in the past extremely
skewed (e.g. with only five percent or so not receiving the
modal disposition). Consider a cell in which 80 percent of
the pre-guideline cases were imprisoned, for example. If this
cell is designated as presumptively "in" under the guidelines,
there seems a clear danger that the proportion of cases
falling in that cell in the future will rise, ceteris paribus,
unless it should happen that judges will find grounds to rebut
the presumption in just 20 percent of the post-guideline
cases. Tt is not easy to see how they can be given guidance
of a kind that is calculated or likely to bring this about.

.
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Widths of Prescribed "Normal" Ranges

There also seems no way in which the question "How wide
should 'normal' ranges be?" can be answered, purely by an
analysis of past sentencing practice. Guidelines developed to
date display wide variations in this respect. Those in
Minnesota and Pennsylvania, at one extreme, average plus ot
minus five percent around mid-ranges; by contrast, in
Massachusetts the guidelines have a range of permitted
variation of plus or minus fifty percent around the "expected"
or guideline sentnce.

To be sure, one may be lucky. Inspection of the
frequency distributions of lengths of terms in particular
cells may show that these cluster within a reasonably narrow
range, in most cells; an examination of the few cases falling
outside that "natural" range may show that they had features
which justified them in being treated as "departures". But it
may also turn out that neither of these things is the case: in
which case the question "How wide a range?" -- which is really
the question, "What terms should be required to be justified,
if imposed in the future?" -~ has to be faced squarely as a
question of policy, without any pretence of an appeal to past
sentencing practice.

A statistical problem may arise, however, depending on
the shapes of the frequency distributions of jail or prison
terms and the ways in which the permitted range is defined.
There is good reason to believe that, in general, the lengths
of terms of incarceration imposed by Jjudges (where they have
effective control over this) are not symmetrical, but in Ffact
are positively skewed, with a long right~hand tail (see, e.g.,

Banks (1964)). 1If this is so, then the choice of measures of

location or central tendency, and of spread around that
mid-point, may make a considerable difference to the resulting
guidelines, and may in effect huild in an increase in average
terms. This situation is illustrated in Figure 3.1, which
illustrates such a skewed distribution (ignoring its
characteristic discontinuity).[82]
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We have assumed that the mean of this hypothetical but
not unreasonable distribution of past prison sentences is 15
months, and that its standard deviation is 4.5 months (since
the distribution is roughly gamma or negative binomial in
shape, its variance is bound to be greater numerically than
its mean). However, as Figure 3.l shows, the median term --

the term above and below which 50 percent of the cases lie -—-
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is much lower than the mean; in this case we have assumed it
to be about nine months. The lower quartile is tolerably
close to the median (here we have assumed it to lie at six
months); but because of the shape of the distribution, the
upper quartile will lie at a value which is more distant from
the median, since we have to move further to the right to
encompass 25 percent of the cases in that divection.

Now, how are we to construct a guideline range from these
data? We might begin by characterizing the distribution's
location by its mean, and setting the end-points of the range
(arbitrarily) at one standard deviation above and below the
mean; this would give a range of 10.5 months to 19.5 months,
i.e. a spread of nine months centered around the former mean.
But the effect of this would obviously to declare that in
future cases given terms of less than 10.5 months would have
to be treated as "departures" from the guidelines; yet as
Figure 3.1 makes clear, over half of the cases in the
pre-guidelines data had terms of less than 10.5 months. (At
the other extreme, only terms of over 19.5 months would have
to be treated as "departures"; yet there might well be some
highly unusual cases not gquite so far out in the tail, which
should not be included in providing for a "normal" guideline
range. )

If we begin by taking the median and then using the first
and third quartiles, however, we will not be much better off.
It is true that the median -- here, nine months -- more
adequately picks out the center of the distribution than the
mean. The interquartile range, however, is from six to 15
months; that is a spread of 10 months, but one that is
centered on 10.5 months -- which, if the absolutely typical
case is assumed to be given a term in the middle of the range,
may lead to an increase of some 12 percent in the terms given
such cases, compared with past practice! Moreover, if we
assume that the distribution of prison terms in the past was
reflective of the true "badness" or desert of the caes
involved, it will be more difficult to find "departures" from
the old middle case in an upward direction, than in a downward
one.

Of course, such a situatjon need not obtain; it may be
that the distribution of terms of incarceration, for any group
of cases sentenced in the past, will be more or less
symmetrical (or it may even be skewed to the left, though this
seems to us unlikely). If things are as depicted in Figure
3.1, however, using either the mean and standard deviation, or
the median and quartiles, will likely lead sentences imposed
under the guidelines to be different f£rom what they were in
the past, in ways that might not be intended. All things
considered, if it is wanted to reflect past practice, it seems
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better to start with the median of the old distribution, and
bracket that with a range defined in terms of "plus or minus x
percent" (as Gottfredson and Wilkins and indced most others
who have so far developed guidelines heve done). In Figure
3.1, for example, we might set a guideline range defined by
the median plus or minus one-third, i.e. 9 + 3 = from 6 to 12
months. This would mean that -- if the distribution of
"desert" continued as it had been previously -- more cases
would in future have to be treated as "departures" on the
upper or more severe end, than on the lower one. But that is
surely no bad thing,.

Controlling Compliance with Guidelines

We noted earlier that the only real element of control
over sentencers' behavior, according to the original
Gottfredson~Wilkins concept, lies in the (moral) obligation to
give reasons of some sort 1f a sentence outside the prescribed
"normal" range is to be imposed. Evidently the amount of
control which that obligation imposes will be a function of
the widths of those ranges; if they are wide enough, virtually
any legal sentences will fall within them, so that the
prescriptions contained in the guidelines would impose
virtually no structure on sentencers' behavior. This element
of control can be enhanced if, in addition to having
reasonably narrow ranges, the guidelines are accompanied by
rules (like those in Minnesota and Pennsylvania) which specify
permissible grounds for departure; and it is obviously still
further strengthened if (as in Pennsylvania) the extent of
departure is also limited by rules. Even so, rules cannot
determine their own application; so the question remains, how
can we help to insure compliance with sentencing guidelines of
whatever kind -- or with other kinds of sanctioning rules?

This is a general problem inherent in the concept of law
as a technique of social control, and it is not something
special to guidelines; at least, it is true for any legal rule
which can be analyzed as implying a rule of the form "If X
occurs, then Y is permissible." For example, in most
developed legal systems there are rules that provide that if
it is proved that one person, through his negligent conduct,
caused some kind of harm or injury to another, he may be made
to pay compensation for this; there are also rules to the
effect that if there exists a contract between two parties
(defined so as to include e.g. an "offer", "acceptance",
"consideration", etc.), and if one party to the contract fails
to do what has been agreed, then the other party may obtain
damages (or, in some cases, may compel the defaulter to carry
out his end of the bargain). But what is to stop the judge
from finding that there was indeed negligence causing harm, or
a breach of contract, but simply refusing to award damages as
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the rule provides? Similarly, what is to stop the judge from
imposing a punishment which is not permitted by a sanctioning
rule, or failing to impose one that is required by it?

There 1s, it seems, no legal or logical absurdity in
providing that the legal system contain further sets of
sanctioning rules, the antecedent or X-conditions of which
refer to behavior of judges which contravenes the general
sanctioning rule; so that, for example, a judge could be
hanged or thrown off the bench if he were to impose a sanction
which was not permitted, or failed to impose a mandatory
one.[ 831 But this is, of course, not usual (except in cases
of extreme judicial malfeasance). Instead, the usual remedy
for what are seen to be incorrect applications of the rules is
by allowing the presumptively wronged party to appeal to a
higher court -~ this is, one having the legal authority to
over-rule incorrect or improper actions of courts of first
instance. There may of course be several layers of appellate
courts of this kind, thought in most common-law jurisdictions
the higher ones are restricted to settling disputed points of
law as distinct from rehearing issues of fact.

In our opinion, appellate review of this kind is the only
way, ultimately, in which compliace with sentencing guidelines
or other sanctioning rules is likely to be insured. The
guidelines developed in Minnesota and Pennsylvania contain
provisions for some appellate review of decisions; a similar
provision would be possible in Massachusetts, where appellate
review of sentences to state prison has existed since
1943,[(84] Such appellate review might do much more than just
correcting inappropriate applications of the guidelines in
particular cases; in addition, it might help to spell out, in
greater detail than legislatively-written rules are likely to
be able to, the kinds of fact-situations in which departures
in either direction are appropriate -- much as, in England,
the Court of Criminal Appeal (now the Court of Appeal,
Criminal Division) has done since 1907 with the "principles"
of sentencing which it has enunciated in appeals against
sentence (Thomas, 1970).

Other techniques for trying to bring about compliance
with guidelines (or other sanctioning rules) exist. The
recruitment, selection and training of judges is one that is
commonly suggested; the use of sentencing councils or
sentencing institutes to impart information to judges and/or
change their attitudes 1is another. But the first of these
things is, in practice, likely to be influenced by many
considerations other than a desire to promote compliance with
a set of sanctioning rules for dealing with offenders; and we
have already indicated our skepticism about the second. It
might of course be the case that in a particular Jjurisdiction
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there was clear consensus among the judges as to the
appropriate sentences for most types of cases; and it might
also be, in such a jurisdiction, that if guidelines were
implemented they would be scrupulously followed by all judges
in all cases. But it is difficult to see why there would be a

need for sentencing guidelines -~ especially empirically-based
ones that purported merely to "make explicit" the policies
underlying previous judicial decision-making -- in such a

jurisdiction. The legislature might of course want to
promulgate guidelines in such a situation, in order to change
sentencing policy from what it had been; but those guidelines
would clearly not be "empirically-based" either, at least in
the sense in which that term has come to be used over the the
past few years.

Conclusiong about the Concept of Guidelines

It should by now be evident that.we are more than
skeptical about the concept of "empirically based" sentencing
guidelines. Whatever may have been the practical merits of
the original (parole) research by Gottfredson, Wilkins and
their colleagues, and however appropriate it may initially
have seemed to extend the ideas underlying that research to
sentencing, the concept of sentencing guidelines subsequently
promoted by Kress and others seems to us to be both incoherent
and misleading. To the extent that they are seriously
interded to he considered by judges, sentencing guidelines are
never merely descriptive; and there is no necessity whatever
to carry out an analysis of past sentencing practice hefore
constructing guidelines. If such an analysis is done (and if
it is methodologically adequate) the translation of the
results into a prescriptive instrument (a set of sanctioning
rules) is by no means an automatic process; the analysis
itself, if done in the way that most have been done to date,
can show little if anything about past sentencing policy, and
entails nothing at all about policy for the future. Finally,
in two important respects -- concerning the "in-out" decision
and the widths of "normal" ranges of incarceration -- analysis
" of past practice is next to useless.

As we will show in the next few chapters of this report,
those statewide guidelines which have been developed to date
have only approximately adhered to the "empirically based"
approach. The five states in which there have been efforts to
develop guidelines can in fact be ranged on an approximate
continuum, ranging from the mindlessly empirical to the
intelligently policy-oriented; in none of those states,
however, has the naive "predictionism" espoused by Gelman,
Kress and Calpin (1979) been followed.

i
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In this chapter we have dealt with the concept of
guidelines itself, and have deliberately ignored the
operational context in which sentencing guidelines must be
used in actual practice. We have done this because that
context is likely to differ from jurisdiction to jurisdiction
to such an extent that little can usefully be said about it in
general terms. One point should however be emphasized. By
and large, the proponents of sentencing guidelines have
concentrated exclusively on JudlClal decis ion-making, and on
the construction of prescriptive instruments for "structurlng"
that decision-making. But sentencing does not take place in a
judicially-controlled vacuum; and it is unrealistic to
consider techniques for controlling judges' decisions in
isolation from the activities of other actors -- in
particular, prosecutors and defense counsel -- in the criminal
justice system. Those other actors may have an important role
in shaping the definition of cases that are subsequently
sentenced by judges; through the use of their discretion, and
the negotiation involved in plea-bargaining, they may
influence the ways in which offenses and offenders are
classified, before the guidelines are applied to them. In our
field studies in four counties in Massachusetts, we found
considerable variation (which we describe in Chapter 7) in
prosecutors and defense counsel's attitudes to the sentencing
process and the possible use of guidelines; similar variation
almost certainly exists in most other jurisdictiions, which is
likely to affect the impact of any guidelines which are
developed and implemented.

We have also neglected, in this chapter, the broader
political issues raised by sentencing guidelines. As we have
seen, the earliest efforts to promote this kind of sentencing
reform were aimed at judges themselves -~ in part, perhaps,
because there seemed little likelihood at that time (i.e. the
early-middle 1970's) that guidelines could be legislatively
mandated. Moreover, if guidelines are developed for a
county-level jurisdiction (as was done by Gottfredson, Wilkins
and their colleagues in their original feasibility study), the
use of legislation to create and implement guidelines is
obviously not an issue, since counties do not legislate. 1In
can be argued, however, that the responsibility for developlng
and implementing statewide guidelines properly lies with the
legislature and not the judiciary; and that any attempt to
limit the statutorily-mandated discretion of the judiciary as
a whole (as distinct from that of individual judges) is really
a kind of ought to be left to elected representatives rather
than to the judiciary itself, legislating, whatever the judges
themselves may say about it. We express no views as to the
merits of this argument; we note merely that it is an argument
that we heard seriously presented (in Massachusetts), and one
which needs to be seriously considered by advocates of
guidelines as a kind of sentencing reform.
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The very idea that there should be statewide guidelines,
after all, itself involves a decision of social policy. Why
should sentences for a given type of offense and offender be
the same in urban areas as in rural ones? A probably
apocryphal story says that it is regarded as more serious to
shoot a cow in eastern Oregon than it is to shoot one's w1fe
in western Oregon. 1Is such a view necessarlly wrong == given
the economic and social 1mportance of cattle in the eastern
part of that state? Again, we express no opinion on the
merits of this view; we note merely that the desirability and
importance of uniformity in sentencing across the whole of a
state has so far received far too little attention from those
involved in developing sentencing guidelines. (As a technical
matter, it is easy to incorporate regional variation in
sentencing into guidelines, e.g. by constructing separate
matrices or by putting a term for "region" in a
regression-like formula like that used in Massachusetts.)

Despite our reservations, however, we believe that as an
element in a set of sanctioning rules, the concept of
guidelines Is a useful one. The idea of stlpulatlng a
normally permissible range (rather than a presumptive point)
allows for discriminations which we believe it may often be
reasonable to make; the notion of a "departure" from the
normal range, with its obligation to state reasons, is also
useful -- provided that the permissible grounds for those
departures are explicitly listed, provided that the amount by
which sentences may depart from the normal range is also
rule~controlled, and provided that the use of the guidelines
can be enforced by a meaningful system of appellate review.

Whether statewide sentencing guidelines -- with or
without the conditions just listed -- will "make a difference"
to sentencing practice is a question which we would, at one
time, have liked to try to answer; and in the concluding
chapter of this report we show what kinds of research must be
done in order to answer it. But that research will have to be
done by somehody else, if it is done at all; we are no longer
interested in doing it, and do not regret that we aren't.

-




- 99 -

Notes to Chapter 3

[1l] In this account of the origins of the notion of
guidelines we have relied primarily onh published accounts of
the early resecarch conducted for the U.S. Parole Commission
(see, in particular, the papers reprinted in U.S. Department
of Justice, 1978a, 1978b). We have, however, also had the
benefit of the retrospective accounts of both Gothfredson and
Wilkins on certain points. Neither of them is responsible for
the views expressed in this chapter, with which they may well
disagree.

[2] The research in question was carried out at the
Research Center of the National Council on Crime and
Delingquency, in Davis, California, where earlier work on
parole prediction had been done by Gottfredson.

(3] The way in which this would be done was described by
Hoffman (1975:352-53) as follows: "After reviewing a case, the
parole board member would complete the rating scales and make
his recommendation. He would then check his recommendation
against the matrix provided. If he found that his
recommendation varied from the expected decision by more than
a given amount (e.g., two months), he would bhe alerted to
specify the considerations resulting in this decision or to
reconsider his recommendation." It was apparpntly not
envisaged that the board member would £irst consult the
matrix, and then decide whether or not “special features
justified a different term. Yet this is percisely what is
proposed under many subsequently-developed guidelines schemes
-~ whether or not it is what has happened in practice. This
point is discussed in more detail below.

(4] This was in fact a collapsed version of an
eleven-point Burgess-type scale, said to predict recidivism;
it had a point-biserial correlation with parole violation of
.318 (see Hoffman and Beck 1976:71l). Somewhat different
scores were later developed.

[5] Separate matrices were constructed for adults and
young offenders.

(6] Gottfredson et al. (1975:6) state that the
"discretion ranges" were determined after informal discussions
with board members and hearing examiners, and "while
arbitrary", were to some extent proportional to the size of
cell medians. Inspection of Table 3.1 will show, however,
that this is only approximately true; the ranges are
propor tionataly broader in the left-hand half of the table,
and do not wvary much until the EFifth row. This point is
discused further in later sections.
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[7) See, for example, Gottfredson et al., 1975; the
interest in modelling decisions appears to have heen Wilkins's
(see, for instance, Wilkins and Chandler, 1965; wWilkins,
1975)., But as we will note further below, no research on
individual judges' or parole examiners' decision-making
behavior was aver carried out hy Gottfredson or Wilkins in
their research on guidelines.

[8] See, for example, Gottfredson et al., 1975:1-2.

[97 B.g. Mannheim and wilkins, 1955; Gottfredson and
Ballard, 1965; Gottfredson and Beverly, 1962; Gottfredson,
1967.

[ 10] However, terms outside the guidelines range were
required to be reviewed by the regional Administrative Hearing
Examiner: s2e the rules reported in Hoffman and DeGostin
(1974).

[1l] In fact, up to that time the Board of Parole had
publicly denied that it had any policies at all; it contended
that it provided "individualized" treatment w1th decis ions
made on a case-by-case basis. Public criticism of the
inequity which seemed to result from this scems to have been
what made the Board eager to have Gottfredson and Wilkins
discover what theilr "implicit" policy had really been all
along. Compare Moliere's character who was relieved, as well
as surprised, to discover that he had been speaking prose all
his life., (Gottfredson has informed us, however, that in
nrivate the Board was concerned about disparity, quite apart
from the criticism which their previous stance had
engenderad, )

[12] mhis point is discussed Ffurther in a later section,
and see Chapter 1l.

[13] In fact, their report actually says that "a parole
board's decizion to release or retain an inmate was not at all

the equivalent of a sentencing judge's bifurcated decision"
(Wilkins et al., 1976:20, emphasis added). This is presumably
a slip. The guotation incidentally shows, however, that
parole boards -- like judges ~- sometimes do make
dichotomous-outcome decis ions.

[L47 Thie issue will be discussed further in Chapter 8
below.

[15] See, for example, Gottfredson et al., 1975; Hoffman
and Stone-Melerhoefer, 1977; Hoffman and DeGostin, 1975;
Wilkins et al., 1976, esp. 1-19, 83-108; Gottfredson, Wilkins
and Hoffman, 1978, esp. Chapter 2.

[
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[16] It should be repeated at this point that we do not
rely, for this 1ntexprotatlon of the intentions of
Gottfredson, Wilkins and theiv colleagues, on their
retrospective accounts, but rather on what they said at the
time. They should not be assumed to agree with our
interpretation of their past.

[17] Ssee Kress (1980); Rich et al. (1980). On the New
Jersey statewide guidelines, sce below, Chapter 4.

[18] wilkins continued to have a peripheral association
with the implementation grant; in particular, he attended the
planning conference ecarly in 1977, discussed in the text
below. Gottfredson did not get out of the guidelines
business, but did further work on state parole systems: see
Gott fredson et al. (1978).

[19] The title page of Kress (1980) identifies the author
as being associated with the SUNY-Albany School of Criminal
Justice. In fact, Kress left the faculty of that school in
1979.

201 There is some uncertainty as to the svonsorship of
the products of this contract and CJRC implementation grant.
For example, Kress (1980) cites the manual on developing
sentencing guidelines (Gelman, Xress and Calpin, 1979), as
having been publlshed by University Research Corporation in
1978. Our copies of this manual, however, are published by
the Office of Development, Testing and Dissemination of
NILECJ:; one is dated 1979, another November 1977. Both are
marked "Copyright 1977 by Criminal Justice Research Center."
In this volume it is stated that the "methods manual" is the
fourth report in a series of which the third is titled The
Analytical Basis for the Formulation of Sentencmqg Policy.
But this €itie is cited by Kress (1980) as having been
published by the U.S. Govsernment Printing Office in 1980. AL
the time of this writing we have not been able to obtain a
covy of this report.

[21] At this time the Acting Director of NILECJ was Mr.
Blair Ewing.

[22] See below, Chapter 7. This statement is based in
part on interviews which we conducted in 1980 with members of
the Massachusetts Superior and Supreme Courts.

(23] According to Kress (1980), he and his colleagues had
only minor involvement with those responsible for the Mew
Jorsey sentencing guidelines (sece also McCarthy, 1978). It is
open to question whether or not this was a good or a bad
thing: we discuss this further below. See also Martin
(1981).




- 102 -

[24] "1ness than one percent" of 40 judges is something
under half a judge, of course; we have no idea what the quoted
statement is supposed to mean. The figure of 98 percent
presumably refers to 39 of the 40 judges interrogatad,

[25] It was mentioned by several of the judges who
attended the meetings on guidelines development sponsored by
the American University, Criminal Courts Technical Assistance
Project, in Cincinnati (March 1979) and Washington (April
1980), which members of our project staff attended.

[26] See Kress et al., n.d. In fact, the Indiana and
Maine statutes did not introduce "mandatory type" sentencing;
in particular, the Maine law merely abolished parole, leaving
judges to £ix "flat time" sentences within a very broad range.

[27] It is not clear from the brief outline description,
for example, whether the objective of the "decision game"
exercises was to demonstrate disagreement in sentencing to
participating judges, or —- as was intended originally by
Wilkins and Chandler -- to study judges' use of information,
and the reasons underlying their choices and decisions. These
uges of the "decision game" technique require slightly
different procedures; both are important.

[28] In the introduction to this manual it is stated that
it is "not a vrimer in social science research", and that "it
is assumed that the reader has a basic understanding and
experience with (sig) social science methodology and
statistical analvsis" (p.l). It is difficult indeed to
reconcile these statements with some of the contents of the
manual, e.¢g. the remarks on coding and "data cleaning" on pp.
12"13&

[29] The apparent purpose of this program is to "test"
gspecified models by showing the proportions of cases they
classify as "in" and "out", and to display cell median terms
and the widths of ranges of +12.5 percent of the cell medians.
W2 have not attempted to run this Fortran program, thought it
appears to be at least syntactically correct.

[30] Gelman, Kress and Calpin, 1979:14; the suggested
significance level really is .005. That is, this figure is
not a typogranhical error on our part; but it may be one on
theirs. It is also suggested that researchers should re-run
correlations using listwise deletion of cases with missing
values; presumably this is to see whether this makes any
difference. For multivariate as Jdistinct from bivariate
procedures, listwise deletion is recommended by the authors.
Cf. Rich et al. (1980), where the impact of the latter
procedure is discussed in relation to the Denver guidelines.

s
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[31] The results from these two versions of the general
linear model will of course be equivalent within limits of
rounding error, unless a computational errvor has been made.
CE. Rich et al. (1980); Gottfredson, Wilkins and Hoffma:n
(1978).

[32] This is indeed a real posgsibility, since the "how
long" analyses should be based or a sub-set of the sample.
However, so far as we are aware, in none of the CJRC analyses
were separate models fitted. See also our discussion of the
Massachuse tts guidelines in Chapter 8.

[33] Tor example, there is no mention of the possible
existence of suppressor or distorter effects on the bivariate
analyses (cf., e.g., Rosenberg 1968); anfl Pearson's r is
recommended despite the admission that many sentencing data do
not meet its assumptions for inference, so that the use of
rank-correlation coefficients (Kendall's tau, Spearman's rho)

JMwill serve as an additional check". As a sample descriptive
statistic, of course, r needs no assumptions at all, In any

event, the suggested "rough cutoff" of L=t 20 is baffling,
even if the significance level intended is .05 and not .005;
an r of +.90 would presumably be suspect unless it attained
some level of significance.

[34] Sece pp. 18-~19 of the manual, wherc Burgess-type unit
welights are recommended, with "at least a ten percent increase
or decrease in incarceration rate across categories" as
compared with the base rate; the reason for this
recommendation is unclear to us.

[35] It is recommended that the validation sample should
be drawn from cases sentenced at a later time than the
construction sample, so as to see wfetmer there have been any
significant changes in court policy since selection of the
construction samplel This is plain nonsense, of course;
validation of a statistical model requires the assumption that
there have been no such changes, hence the second sample
should be drawn from the same population (in this case, the
same time period) as the First. Continued monitoring of
decis ion-makers' behavior, to see whether it has changed so
that the original model no longer describes it, is also
important; but this is a separate matter. Tt is also stated
(on p. 21) that there is apt to be a fair amount of
"shrinkage" of predictive accuracy for length of
incarceration, so that "it is possible that the validation
sample will have to bhe combined with the construction sample
to form an experience tahle rather than a prediction tool."
We do not know what this means.
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[ 36, The suggested ranking procedure (Appendix D, pp.
85-85 of the manual) iz unclearly described. However, it
appears to be aimed at nothing more ambitious than three- or
four-category ranks (rather than, say, Thurstone scales with a
claim to interval-level measurement). For a more adequate
treatment of this approach in the context of parole
decision-making, see Hoffman, Beck and DeGostin (1975).

[37] Some statistical implications of this policy choice
are discussed below. It is not clear why Jjudges should be
thought competent to choose between the mean and the median as
measures of location.

[38] No citation is provided for thig statistic; it is in
fact a proportionate-reduction-in-error measure, invented by
Ohlin and Duncan (1949), and similar to the Mean Cost Rating
later developed by Duncan et al. (1953). On the latter
statistic see the appendix by Lahcucki and Tarling in
Gottfredson, Wilkins and Hoffman (l978), where it is shown
that the sampling distribution of MCR is related to that of
Kendall's tau.

[39] However, it is noted on the same page that "a
limited number of information items, perhaps even as few as
four to eight, will account for nearly all of the variance in
the dependent variable." fThis is of course more realistic.

[40] In the Denver pilot study (Wilkins et al.,
1976:122), data were apparently collected on offender's height
and weight; in the construction of the New Jersey sentencing
guidelines an effort was made to obtain information on
offender's father's education (though this was missing in 94
percent of the cases: McCarthy, 1978).

[417 See, for example, the discussion in Coffee (1975);
the U.S. Parole Commission has routinely done this for some
years.

[42] This is discussed in more detail in Chapters 9 and
11 below.

[437 S22 note 35 above; there is no discussion of how
much "shrinkage" is allowable, thought it is arguable that
this is necessarily a judgemental matter. For the view that
double crocs-validation and jacknifing (Mosteller and Tukey,
1977) may be the best procedures in contexts of this kind, see
Larntz (1980).

[447 SQee Chapter 3, below, where we illustrate this
procedure using the Massachusetts guidelines construction
data.

-
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[45] Except that it is suggested that some E__ﬁlctor
variables may have highly skewed marginals; the implications
of this are not discussed. On the characteristic skewness of
lengths of term see below.

[46] See also Martin (198l). We have no first-hand
knowledge concerning the New Jersey or Pennsylvania guidelines
researchers.

[47] On a strict "treatment" orientation, under which the
prisoner is not supposed to be released until he is "reformed"
or "rehabilitated", the board's decision would presumably be
dichotomous: release or not. (For an early statement of this
view, in support of the idea that an administrative agency
rather than judges should decide terms of incarceration, see
Saleilles (1916).) The parole guidelines introduced in Oregon
in 1977, which are explicitlv based on "just deserts", provide
by contrast that the prisoner's release date shall be fixed
within six months of the day he enters the institution.

[48] Though it may be that in practice judges restrict
themselves to just a few points, and avoid terms of e.g.
seventeen months. Evidence of this discontinuity in the use
of numbers by sentencers was first found by Galton in 1895:
see Banks (1964).

[49] The legal status of such rules probablv differs
between jurisdictions. In Minnesota, the "scoring rules" have
the force of statute law; in Massachusetts, by contrast,
judges assign scores for injury and weapon use. See below,
Chapters 7 and 9. The rules are not "addressed" to the judge,
however, in the sense that they themselves contain no sanction
which he is directed to apply.

[50] Given the usual conventions on the use of brackets,
the set would be written as a disjunction, since NOT (A or B
or C) is equivalent to NOT A and NOT B and NOT C, which is
what is intended.

[51] See below, Chapter 9.

[52] These techniques are based on reasoning by analogy:
see, for example, Cross (1961) and Levi (1953); and Jfor the
argument that the same techniques are used in the learning of
scient ..ic concepts, see Kuhn (1977).

[53] The Minnesota Guidelines Commission's report
(1980: 30) actually says "nonexclusive"; but presumably
'nonexhaustive" is meant.

[54] See below, Chapter 9.




- 106 -

[55] The rule is that mitigated departure terms may be
Erom the next right-hand cell of the matrix, unless the
normally prescribed cell. is in the right-hand column, in which
case they can be from the adjacent cell above; aggravated
terms work in just the opposite way.

[56] The Minnesota guidelines matrix provides both a
presumptive term of incarceration, and (in some cells) a range
equal to about five percent around that term. The Minnesota
Commission's report (1980:29-30) refers to deviations from
both the range, and the mid-range, as "departures" Laquiring
reasoned justification; the intention, however, is apparently
that this applies only to terms outside the range. This is
discussed further below.

[57] It is in principle possible to incorporate such
provisions into a gingle rule; but there is no point in doing
so, since there is no contradiction in assuming that the judge
must simultaneously apply more than one non-mandatory
sanctioning rule to the instant case -- unless, of course, the
rules themselves contradict each other.

[581] The qualification is necessary since some
uanctlonlng rules may say only what must not be done, and may
give no p051t1ve direction as to what must t be done. Rules
prescribing maximum permissible sentences are an example.

[59] The same issue of choice between competing rules may
come about if the rules in question represent different
policies subscribed to by the individual judge, e.q.
deterrence for some offenses but treatment for some types of
offenders. This is one possible source of dlvmarlty others
are discussed further below.

[60] An example often cited to us by Massachusetts
prosecutors during our fieldwork: it may be apocryphal.
Besides redefining "possession", there are other ways of
avoiding such unwanted results. For example, Heumann and
Iloftin (1977) found evidence that DRetroit judges, required to
give a mandatory two-year term for use of a gun, adjusted
downward the sentences they imposed (consecutively) on
offenders, so that the total sentence was about what had been
given earlier in similar cases.

[61] The California law actually provides for three '"base
terms” of imprisonment; the middle one of these is
presumptive. Departure from the middle term can only be to
one of the two end-point terms; however, no other term in
hetween can be used.
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[62] One might expect that if more factors are used in
this way, the range prescribed would be narrower; part of the
purnose of providing a range, according to Gottfredson and
wilkins, was to allow leeway for variations in such other
factors without having to specify them in the guidelines. 1In
practice, however, it has not always worked that way: see
below, Chapter 7, on the Massachusetts guidelines.

[63] See, for example, Black (1980). There are of course
other criteria for distinguishing between legal and non-legal
social control; and it is arguable that even within the legal
sphere the most important form of social control is provided
by the law of contract rather than the criminal law. See
Sparks (1980c) for a discussion.

[64 ] See Chapter 6. These rules or policies were of
course largely influenced by the need to obtain a conviction,
by a guilty plea if possible.

[65] See McCarthy (1978); and Chapter 4.

[66] In interviews with one of us (Sparks) in 1979 (in
the course of research on the Oregon parole guidelines)
Blalock asserted that there had not been an attempt to mirror
past practice, on the ground that their had been no consistent
practice prior to the introduction of the guidelines. He then
explained that the matrix had been constructed in part by
reference to the maximum time that an offender would have to
serve, given full "good time", and the board's desire to make
the longest such terms (i.e. those in the lower right-hand
corner of the matrix) sufficiently shorter in order to induce
offenders to leave prison on parole rather than "maxing out"
and being discharged not under supervision.

[67 ] This may have seemed especially important to
Gottfredson and Wilkins, each of whom has informed us (in
personal communications) that they saw little prospect of
legislative mandates for sentencing guidelines (like the one
subsequently to emerge in Minnesota), so that
"self~regulation" by the judiciary seemed the best bet. See
also Kress (1980), on the importance of involving the
judiciary. This approach does not entail an empirically-based
me thodology; but it is easy to see that it might be found more
congenial by the judges who in the end would have to use (or
refuse to use) the guidelines.

[68] In our fieldwork in Massachusetts, for example, we
were told by several judges that if there had been a trial
(rather than a plea) they paid little attention to the
pre-sentence report, since they felt that by the end of the
trial they "knew" the offender personally. See further below,
Chapter 6.
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[69] The distinction between the cause of an action (in
this case, a choice of sentence) and a reason for an action,
though sometimes blurred, is clear enough here; reasons, which
might include some general policies or aims held by the judge,
must be distinguished from the grounds for a sentence, i.e.
the factor«s on which the sentence is consciously and
explicitly based. Note that there may also be causes of a
sentence, e.9g. racial prejudice or sexual attitudes, of which
the judge is not consciously aware. Thus even a significant
association between race and sentences does not by itself show
that judges were deliberately racist.

(701 Though some of the writings of Wilkins have dealt
with aspects of decision-making theory, these were not
rigorously applied in the sentencing feasibility study (1976);
nor, indeed, have they been integrated into anything like a
sygtgmatic theory of decision-making in sentencing, in our
opinion.

{71) In their reanalysis of the Denver data, Rich et al.
(1980) show that there were in fact several differences
between the judges in that study, in the weights which they
attached to different factors. It is perhaps not surprising
that none of those who have so far attempted to develop
empirically~-based guidelines have published analyses of
sentences by different judges -~ given that the idea was in
most cases to sell the idea of guidelines to the judges, it
was presumably thought more diplomatic not to stress this
cause of variation.

[72] Fisher and Kadane (1981l) have argued, in our view
correctly, that the way to do this is not to leave race (or
other iniquitous variables) out of modelling equations, but to
include such variables and then remove them from the
guidelines; if this is not done coefficients for such things
as current offense and prior record may be mis-estimated. Our
Massachusetts data show a somewhat different pattern below, as
we discuss in Chapter 8. We discuss this still-unresolved
issue in a forthcoming revly by Stecher and Sparks to the
Fisher-Kadane paper. See also Chapter 9 below.

[73] See Sparks, (1980b).

[74] As we shall seec in Chanter 8, it may also be
necessary to develop separate models for cases sentenced after
trial and for those in which there is a plea, since different
factors may figure in those cases.

[75] Though in practice this use of ordinary
least~squares -- in what i3 sometinmes called a linear
probability model -- may give substantially the same results
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as more theoretically correct techniques such as probit
analysis or logistic regtession: ¢f. Berk (1980), Zimmerman
and Blumstein (1979); and for a recent review see Gottfredson
and Gottfredson (1981).

[76] We owe this point to Professor Frank Fisher. In
fact, the R square values obtained by most guidelines
researchers have been in range .40 to 55, which is not at all
bad by social science standards. See, for instance, Zalman
(L979); and compare Sutton (1978a, 1978b).

[77] Ssee also Berk (198l) for a discussion of regression
erxrors and residual problems which he notes may arise even if
the estimated model is well-specified and contains genuinely
causal variables. This is of course not the case with most
(1f not all) models of sentencing behavior.

[78] Though the progression may not be all that orderly,
even if the concepts of offense seriousness and prior record
are appropriately defined. FPFor some techniques which can be
used to examine this and other aspects of decision-making
guideline matrices, see Chapter 9, below.

[797 See, for recent reviews of this aspect, Simon
(1974), Gottfredson and Gottfredson (1981).

[80] However, some utilitarians might argue that such a
procedure would bhe a desirable one since it would obtain the
same amount of deterrence without imposing the threatened
sentence in all cases, and ex hypothesi offenders would not

know what they would receive if convicted. We have heard a
version of this argument presented by Professor Norval Morris.

[8l] See below, Chapter 9, for a description of the
Michigar guidelines. It should be noted that even if this
practice is thought appropriate for the guidelines, it does
not follow that preliminary descriptive analvses should use a
single outcome variable: to do so will lead to mis-estimation
of regression weights for offenders actually incarcerated.
(See below, Chapter 8, for an illustration with the
Massachusetts construction data.) Contrast Rhodes (1981).

[82] On which see Banks (1964); the finding that "penal
deserts" are in practice not a continuous variable, and that
some terms are not in practice used by judges at all, was
first noted by Galton.

[837 It should be emphasized again that in general the
notion of judicial conformity to sanctioning rules required
only that the judge's behavior should not contravene the
rules; it is only where the rule provides a mandatory sanction
that positive non-compliance can easily be demonstrated.
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(84] See Zeisel and Diamond (1977); and below, Chapter 6,
for a discussion of the Massachusetts sentence appeal
provisions. As we make clear in that chapter, we do not
ravard that appellate procedure as an adequate one for
enforcing compliance with guidelines.

.

.
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Chapter 4: The New Jersey Sentencing Guidelines

The New Jersey sentencing guidelines were introduced to
the judiciary of New Jersey on October 23, 1978. The
culmination of a two-year research project conducted by the
New Jersey Administrative Office of the Courts, they were the
first statewide sentencing guidelines to be implemented in the
United States.

Use of the guidelines by judges in New Jersey has not
been legally mandated; but it was strongly urged by the
Administrative Office of the Courts. The guidelines were said
to be intended to serve as an "information tool" for
sentencing judges -- to provide them with information on the
typical sentences imposed (in the year ending 31 September
1977) on various types of offenders (McCarthy, 1978:2). Thus,
the New Jersey guidelines purported merely to provide a
description of prior sentencing practices throughout the
state, for combinations of specific offense types and offender
characteristics. It seems clear that in reality, however, the
New Jersey guidelines were intended to do much more than
merely describe. Even though they were said (in the report
just cited) to be "merely advisory", it was plainly intended
that they should to some extent influence the sentences
subsequently imposed by New Jersey judges; that is, it was
intended that they should prescribe sentencing behavior as
well as describe it.

The main focus of this chapter is on the structure of the
New Jersey guidelines. We show that the guidelines in their
present form are unnecessarily complicated, and that a much
simpler format can provide almost exactly as good a
description of sentencing practice in New Jersey. 1In
addition, however, we argue that the New Jersey guidelines in
their present form provide little if any guidance to those
judges who may wish to use them in order to reduce disparity
in sentencing. We also argue that there are serious issues of
principle raised by the construction and use of the New Jersey
guidelines; and that for several reasons those guidelines
represent an inappropriate method of controlling sentencing
discretion.

Of necessity, however, we must begin this chapter with a
fairly detailed description of the New Jersey guidelines; for
they do not resemble the usual kinds of guidelines described
in earlier chapters. Our main thesis is that the information
contained in the New Jersey guidelines can be much more
economically presented; but it will be impossible for the
reader to understand that thesis, unless he has a full
appreciation of the lack of economy in the guidelines as they
now stand.
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Description of the New Jersey Guidelines

The New Jersey sentencing guidelines consist of'two
reports, each containing information on sentencing which was
derived from an analysis of all sentences imposed in New
Jersey in 1977 (about 16,000 cases in all). The First volume,
containing 158 pages, gives information on eleven types of
offenses -- Breaking and BEntering, Robbery, Assault, Sale of
Controlled Dangerous Substances, Possession of Controlled
Substances, Larceny, Forgery, Fraud, Weapons, Rape, and
Lewdness. The second volume, containing 224 pages, deals with
four other categories and 99 types of offenses for which there
were too few cases in the data base to permit statistical
analysis; for these offenses, the information in the
guldelines consists of a brief description of the facts in
each case (e.g., "set fire to paramour's bed"), and the
sentence imposed in that case. We shall have nothing more to
say about this second volume.

The first volume, after some brief introductory material,
contains a 33-page discussion of the concept of guidelines, a
description of the research methodology by which these were
constructed, and a brief discussion of their use. It then
gives information on each of the eleven categories of offense
mentioned in the preceding paragraph. FEach of these
categories of offense is dealt with separately; it is for this
reason that the New Jersey guidelines have been described as
"oerime-specific", though this description is not in fact quite
accurate since most of the eleven categories contain cases
involving several different statutes. (For example, the
category of Assault contains offenses from five different
sections of the New Jersey statutes, and includes atrocious
assault and battery and assault with intent to kill as well as
"threatening to take a life",)

Before the sentencing judge can even begin to select the
appropriate guideline sentence for a person convicted of an
offense in one of the eleven categories, he or she must first
determine the offender's numerical scores on each of the five
offender characteristics These are called Prior Criminal
History, Amenability to Non-Custodial Supervision,
Exacerbating Factors, Community Background, and Actlons Since
Arrest.[1l] The possible values of the scores on each factor
are the same, no matter what the type of current offense may
be. Scores on the Criminal History variable can be 0, +1, or
+2; Amenability to Non-Custodial Supervision and Exacerbating
Pactors may be scored either 0 or +1; Community Background and
Actions Since Arrest may be scored either -1 or 0. However,
the definitions of the five attributes, and the way in which
scores are derived on them, differ from offense to offense.
As an example, the scoring procedure for those convicted of
Breaking and Entering is shown in Figure 4.1l.
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It will be seen that a burglar may receive a score of +2
on the Criminal History variable 1F he has six or more adult
convictions or juvenile petitions (or, presumably, both) for
any offense; or if he has four or more convictions, etec., for
any crime; or three or more convictions, etc. for breaking and
entering, or two or more incarcerations (of any kind
whatsoever). A person convicted of an offense in the category
of Robbery, however, would receive a Criminal History score of
+2 if he had four or more convictions for any offense, or two
or more convictions for any crime, or one or more prior
convictions for robbery, or one or more incarcerations. Thus,
in no case would the two offenders' Criminal History scores be
calculated in exactly the same way.

For seven of the eleven offense categories, information
relating to all five of the offender attributes is used to
locate the appropriate guideline sentences. For two offense
categories -- Iorgery and Lewdness ~- only the attributes of
Criminal History, Exacerbating Factors and Community
Background are considered. The sentencing guidelines for Rape
offenses use those three attributes plus the factor of Actions
Since Arrest, while the Weapons category uses those three
things plus Amenability to Non-Custodial Supervision. AaAn
overview of the attributes used for the different offense
categories is given in Table 4.1. As this table shows, only
three attributes are included in the guidelines for all eleven
offense categories: namely Criminal History, Exacerbating
Factors and Community Background. But as we have noted, even
these three things are defined in different ways, for
different offense categories. (As Table 4.1 also shows, the
number of things which may be considered exacerbating factors
varies greatly. 1In the case of Forgery offenses, only one
thing -~ whether the total cash value of the offenses was
greater than $1,000 -- is listed; in the case of Larceny
offenses there are ten possible exacerbating factors of which
any two will lead to an Exacerbating Factor score of +1.)

o g, B Se S ) h

Insert Table 4.1 here
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The scoring procedures just described lead to two
different numerical assessments of offenders. We refer to the
first of these as a configuration, using this term to refer to

PO e

a particular pattern of scores on the (usually) five

attributes. Thus, suppose that an offender has a score of +2
on Criminal History, +1 on Amenability to Non-Custodial
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Figure 4.1: New Jersey Sentencing Guidelines

Breaking and Frtering Score Derivation* I

CRI:INAL HISTORY

l.

2.

3.

is greater than five, or if total adult convictions or juvenile petitions sustained
for any crime iz greatex thun three, or if total adult convictions or juvenile
petitions sustoained for any similar offense is greater than one,

Score 2 if total adult convictions or juvenile petitions sustained for any offense . ‘

Score 1 if total adult convictions or juvenile petitions sustained for any offense

is between twe and five inclusive, or if total adult convictions or juvenile peti-
tions sustained for any crime is between one and three inelusive, or if total l
adalt convictions or juvenile petitions sustained for any similar offense is equal

to one or two, or if the total incarcerations is equal to one.

Score 0 is none of the above is true. I

AMENABILITY TO NON-CUSTODIAL SUPERVISION

1. Scorxe 1 if the offender was under criminal justice supervision at the time of the .

offense, or prier probation was negatively evaluated, or presentence report in-

dicates that offender is drug dependent.

Scoxe 0 if none of the above are true. I
EXPACERBATING FACTORS
1. Score 1 if the orime included one or more of the following exaccrbating variables: I

2.

-

i) offender convicted also on a weapon charge

ii) Goods stolen included those of only sentimental value l
ii) No strong neced for moncy, moncy was "extra" oxr for "fun" only
iv) Person wag apparently present in the structure entered

v) Offender ccrmitted multiple breakings and entries, consider convietions only
vi) Offense included property damage over $100

fcore 0 if the erime did not include one or more of the exacerbating variables.

COMMUNTTY BACKGROUND

1. gcore ~-1 if the offender was employed, in military, or in school at the time of
offense and hac 2 fjob, military, or school to go to now, or score =1 if the I
offenler contriintes to the support of other persons.

2. Seore 0 if the above econditions are not moet, l
(NOTE: THE ONIY SCORES POSSIBLE ARE =1 OR 0)

ACTICNS SINCE ARREST l

1. gpeore -1 if the offender has voluntarily entered a drug or aleohol treatment pro-
yram, secured chavloyment, made restitution, sought psychiatrie help, entered school,
cought gkills er trade training or otherwise attempted to reetify past mistake, AND
han entered a auilty plea.

2. Seore 0 if the above conditiong are not met.

*In cach ease the five factor scores must be ealeulated on the sentencing sheet.  Then
the appropriate cell ari seore can be identificd on the guideline matrix, which contains

the summarized information on the sentences meted out to of fenders possessing the same
factors (similarly sitnated). Judges will receive speeifie guideline information with I
each presentence report,



Cvexrview of New Jersey Sentencing Guidelines

Attribute Inclusion by Offenses

Criminal Amenability to No. Exacerbating Community Actions Since No. Matrix Cells

' History Non-Custodial Factors Background Arrest {Total = 396)
Cffense Type “ Supervision

No. Needed
Break & Enter X X & 1 X X 48
Robbery X X & | 3 X X 43
] :

Assault X X 4 ¥ 1 X X £2 :
Drug Sale X X 13 2 X X 48
Drug Possession X X 5 1 X X 48
Larceny X X 10 2 X X 48
Veapons X X 4 2 X 24
Fraud X X 3 1 X X 48
Forgery X 1 1 X iz i
Rape X 4 1 X X 16
Lewdness X 4 2 X 8

Number of factors needed for a rate score of 1

.= Q1T
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Supervision, 0 on Exacerbating Factors and Community
Background, and -1 on Actions Since Arrest; his configuration
could be written (+2 +1 0 0 -1). An offender with scores of
+1l on Criminal History, Amenability to Non-Custodial
Supervision and Rxacerbating PFactors, 0 on Community
Background and -1 on Actions Since Arrest would have a
configuration of (+1 +1 +1 0 -1). Once an offender's
configuration has been determined, the judge may use the "48
cell locator sheet" (like the one shown in Figure 4.2) to
determine the "cell number" corresponding to that
configuration; using this "cell number", or the configuration
itself, he or she can then locate the row of the "guideline
matrix" (see Figure 4.3) which gives information on sentences
for cases of that type. The term "cell number" is in fact
something of a misnomer; it refers, in fact, to a particular
row of the guideline matrix, the columns of which correspond
to particular dispositions.

B N N

- b

The second numerical measure derived from the offender
attributes is called a cell score; this is simply the
algebraic sum of the elements making up the configurations.
BEach of the two configurations mentioned in the preceding
paragraph has the same cell score, namely +2; and as Figure
4.3 shows, there are nine other configurations which also have
this cell score. (For case of reference, we have put heavy
lines around cell number 7, with its configuration of (+2 +1 0
0 -1); this is because we will use this row of the Breaking
and Entering matrix to illustrate further discussion later in
this chapter.) For seven offense categories which make use of
all five offender attributes, cell scores may range from -2 to
+4. The two extreme scores can obviously be obtained in only
one way each; but all of the other cell scores can be obtained
in several different ways. Thus, eleven different
configurations will yield cell scores of +2, and other eleven
will yield c¢cell scores of zero; scores of +3 and -1 c¢an each
be obtained in five different ways; and a cell score of +1 can
be obtained from no less than fourteen different
configurations or possible combinations of attributes scores.

T ik . . o 30

Insert Figure 4.3 here

W o S W S W D 4 e K

So much for the rows of the guideline matrices. What
about the columns? As Figure 4.3 shows, these give the total
number of cases in the construction sample with that
configuration; the percentage of those cases incarcerated; the
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48 Cell Locator Sheet

AMENABILLITY
CRIMINAL TO NON-CUSTODIAL EXACERBATING COMMUNTTY ACTIONS SINCE CELL
HISTORY SUPERVISION PACTORS BACKGROUND ARREST NUMBERS
2 1 1 -1 -1 1
2 1 1 -1 0 2
2 1 1 0 -1 3
2 1 1 0 0 4
2 1 0 -1 -1 5
2 1 0 -1 0 6
[ 2 1 0 0 -1 7
2 1 0 0 0 8
2 0 1 -1 -1 9
2 0 1 -1 0 10
2 0 1 0 -1 11
2 0 1 0 0 12
2 0 0 -1 -1 13
2 0 0 -1 0 14
2 0 0 0 -1 15
2 0 0 0 0 16
1 1 1 -1 _ -1 17
1 1 1 -1 0 18
1 1 1 0 -1 19
1 1 1 0 0 20
1 1 0 -1 -1 21
i 1 0 -1 0 22
1 1 0 0 -1 23
1 1 _ 0 0 0 24
1 0 1 -1 -1 25
! 0 __ . 1 =1 0 26
1 o 1 0 -1 27
1 0 1 0 0 28
1 0 0 -1 L -1 29
1 0 B} 0 =1 0 30
1 0 0 0 -1 31
1 o 0 0 0 32
0 1 1 -1 -1 33
0 1 1 | -1 0 34
0 1 1 0 ) 35
.0 1 1 0 0 36
0 1 |0 ) -1 -1 37
0 1 0 } =1 0 38
0 1 0 0 -1 39
.0 1 0 0 0 40
0 0 1 =1 L -1 41
0 0 N ! . -1 0 42
0 O R . -1 43
0 0o__ 1 0 .0 44
o 0 ol = . L 45
0 o 0 S T 0 46
0 0 0 6 =l 47
0 0 ) o o 1.0 48
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numbers sent to the state prison, to indeterminate terms at
the Yardville reformatory, to the county jail (for 12 months
or less), and the county penitentiary (for 18 months or less).
Median terms for those incarcerated are also shown. The
bottom row of the guideline matrix gives, in effect, column
sums and corresponding median terms; that is, it summarizes
the information for all cases in a particular offense category
(in this case, Breaking and Entering) with the same cell score
(in this case, +2).

The New Jersey sentencing guidelines can thus be thought
of as a huge contingency table, with rows corresponding to
combinations of offense category and offender attributes, and
five columns corresponding to dispositions (four different
types of institutional setting, plus those not incarcerated at
all -- which, though not actually shown in matrices like the
one in Figure 4.3, can easily be obtained by subtraction).

The number of rows differs, for different offenses (cf. Figure
4.1 above), but totals 396; thus the guidelines contain a
total of 1,980 cells (396 x 5) in all. (The tidy-minded may .
prefer to think of a three-way crosstabulation -- offender
characteristics by dispositions, within categories of offense
~-~containing a total of 2,640 cells, 760 of which are
structurally or definitionally empty since not all
combinations of offender attributes are used for some
offenses.) 1In practice, the sentencing judge locates the row
corresponding to the offense category and offender attributes
of the case being dealt with; the columns of that row tell the
judge the proportion of cases of that kind (in the
construction sample) incarcerated at all, the numbers of cases
incarcerated in each of four types of institution, and the
median terms of those four groups of cases.

Of course, even though the New Jersey guidelines are very
detailed, they do not give information on all of the cases on
which they are based; they could be unpacked still further.

In Figure 4.4 we give a hypothetical distribution of cases
which might underlie a single line of the matrix -- in this
case, the configuration (+2 +1 0 0 -1), or "cell number" 7, in
the Breaking and Entering matrix in Figure 4.3. The two
bottom lines of Figure 4.4 restate, in a slightly different
form, the information contained in the guidelines -~
neglecting the 67 offenders in tke construction sample who had
the same configuration but were not incarcerated at all. The
upper part of Figure 4.4 shows a hypothetical distribution of
sentences in the 66 incarcerated cases, which might have given
rise to that single line of the guidelines.

B B e et i St s S Mah




Fiqure 4.4: New Jersey Sentencing Guidelines: An Overview for Breaking and Entering

1 Cell Configuration (Cell No.: 7)

Criminal History = 2
Amenability to Supervision =1
Controlling for: Aggravating Factors=0
Community Background = 0
Actions Since Arrest = -1
Incarceration = Yes
Number - of Cases Sent to Each Institution
Sentence in Months County to 12 County to 18 YRCC NJSP
1-6 12 1 1
7-12 13 1 =
13-18 2 4 PN
19-24 3 6 x
2 1
60 7 1
2 1
96 5
1
120 2
1
300* 1
No. Incarcerated Cases (N=66) 25 - 4 14 23
Median Sentence (in months) 12 18 60 60

*Figure chosen solely for illustration
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Although this distribution of cases is hypothetical, we
do not think it is unreasonable. It will be seen that we have
not distributed cases uniformly across all of the possible
sentence lengths shown in Figure 4.4; this is because each of
the four institutional settings in New Jersey -- county jail,
county penitentiary, Yardville and the state prison system =—-
has different ranges of sentence lengths associated with it.
Thus, county jails may only receive inmates with sentences of
one year or less, while inmates may be sent to a county
penitentiary or workhouse with a sentence of up to 18 months.
Yardville, an institution that is part of the New Jersey Youth
Correctional Center Complex, is limited to indeterminate
sentences which usually have a maximum of five years.
(However, an inmate may be given a state prison term to be
served at Yardville as a young adult offender.) State prison
sentences have minimum and maximum sentences in all cases, and
the minimum sentence must be one year or more; what the
guidelines show is median maximum terms. Our hypothetical
distribution of cases across the various sentence lengths in
Figure 4.4 has been constructed with these limitations in
mind. We have also borne in mind the fact that in New Jersey
(as in most other jurisdictions) judges tend to use only a few
of the possible sentence lengths legally available to them,
for particular institutions. Although we do not present the
evidence here, it can be shown that most county jail sentences
in New Jersey are for six months or twelve months (that is,
most of the 56 hypothetical cases shown as having sentences
"1-6 months" in Figure 4.4 probably had sentences of exactly
six months); similarly, most Yardville sentences are for five
years (60 months), though a substantial minority have a
maximum of two years or 24 months; maximum state prison terms
also tend to be for exact numbers of years, with numbers such
as 2, 5, 8, 10 and 25 years (300 months) being common.

Part of the point of the hypothetical data in Figure 4.4
is to illustrate the fact that a single row of the guidelines
(in this case, "cell number" 7, for Breaking and Entering)
compresses, and thus conceals, a certain amount of variation
in sentencing; in the case of sentences to the state prison,
in particular, this variation is probably very great indeed.
As Figure 4.4 also shows, there is some overlap between
institutional settings; an offender may serve six or twelve
months in the county jail or the county penitentiary, or may
be sentenced to five years in Yardville or in state prison.
But there is not much overlap of that kind. And if -- as we
suspect -- a judge begins by deciding where an offender is to
be sent (rather than for how long he is to be confined), then
the range of possible durations of confinement is
automatically curtailed. For the sake of completeness, we
hammer this point home in Figure 4.5, which presents
hypothetical data which might underlie the 265 incarcerated
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cases in the construction data with a cell score of +2 and a
current offense of Breaking and Entering. Again, the bottom
two lines of PFigure 4.5 present the information contained in
the guidelines; the rows above show some sentences which might
have given rise to those totals and median terms. Again, we
believe that our figures, though purely hypothetical, are not
at all unreasonable. It is probable that no offenders are
sent to county jails for seven months, though that is
(according to the guidelines) the median term. For county
penitentiaries, it 1is not unreasonable to suppose (as we have)
that 18 months is not only the median but also the modal term;
it is also incidentally the legally permissible maximum. In
the case of sentences to Yardville, five years (indeterminate)
is the modal maximum term; it is also the median term, but
that is mainly because deviations in either direction from
that term are highly unusual. In the case of state prison
sentences, the median of 54 months -- or four and one-half
years —-- for cases with cell scores of +2 may well not have
been imposed on any offender in the construction sample. And
because the frequency distribution of sentence lengths is
almost certainly extremely skewed to the right (as shown), the
variation around the median term is by no means symmetrical.
These points have some implications to which we shall return
later.

e L e

Reconstructing the New Jersey Guidelines Data

As we noted earlier, the New Jersey sentencing guidelines
are based on data relating to about 16,000 adult offenders
sentenced in 1977; 10,629 of those offenders had committed an
offense in one of the eleven categories with which we are
concerned. Where available, data were collected (from
pre-sentence reports) on a total of 842 variables; the
resulting data set is obviously very rich, and contains an
enormous amount of information which could be used by
researchers to tackle a large number of questions about the
criminal justice system in general, and sentencing in
particular, in the state of New Jersey.

Unfortunately, as we explained in Chapter 1 of this
report, access to these data has so far consistently been
denied to researchers (other than those involved in
constructing guidelines) by the New Jersey Administrative
Of fice of the Courts. Thus, it has so far not been possible
for us to carry out a thorough analysis of the guidelines,
using the construction data; and there are many important
questions which neither we nor any other researchers, to our




Figure 4.5: New Jersey Sentencing Guidelines: An Overview for Breaking and Entering

1 Cell Score

Cell Score = 2
Incarceration = Yes
Number of Cases Sent to Each Institution
Sentence in Months County to 12 County to 18 YRCC NJSP
l1- 6 56 1
7-12 57 1
13-18 4 q
19-24 21 25
5 5 5
60 51 4 W
1 5 1
96 3 1
4
120 7
3
300* 3
Total Incarcerated
Cases (N = 265) 113 6 81 65
Median Sentence
in Months 7 18 60 54

*Figure chosen solely for illustration
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knowledge, have been able to address. This is extremely
unfortunate -~ the more so since the publications of the
Administrative Office of the Courts, concerning the guidelines
and other matters, are by no means as clear or complete as
they might be.[2]

Fortunately, some cats can be skinned in more than one
way. As we showed in the preceding section, the guidelines
themselves present data relating to a few offense and offender
variables, in an extremely disaggregated form. Using a simple
Fortran program it was possible to generate case~level datal3]
(N = 10,629) containing, for each case, information on the
following items:

1) Offense Type

2) Criminal History Score

3) Amenability to Non-Custodial Supervision Score

4) Exacerbating Factor Score

5) Community Background Score

6) Actions Since Arrest Score

7) Incarcerative or Non-Incarceraive Disposition

8) Place of Incarceration (if incarcerated)

9) Median Sentence (the same median sentence is used for
all offenders, within each configuration; who were
sentenced to each particular institution).

The analysis in the rest of this chapter is based for the
most part on the reconstructed data set just mentioned. It is
"unauthorized", in the sense that we received absolutely no
official cooperation from those responsible for making up the
New Jersey guidelines. After a description of the data set,
we will address the following issues:

(1) Can the New Jersey guidelines be simplified, without
losing the degree of guidance which they might provide to
sentencing judges? 1In particular, can the complicated mess of
"configurations"” be done away with, without losing information
which might be useful to a judge who wants to know how his
judicial brethren have sentenced in the past? Essentially,
this is the question whether the predictive power of the
guidelines would be weakened if the Burgess-type "cell score"
were used (instead of configurations) to predict the "in-out"
decision.

(2) wWhat are the relations between the five offender
attributes which are used in the guidelines? How well do they
predict the decision to incarcerate, and what would be the

effect on the predictive power of the guidelines if some or
all of them were eliminated?

(3) Is it possible to combine offense types without
predictive loss?

(.
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(4) what are the probable effects of using a point -- the
median term -- instead of a range, as a sentencing guideline?

‘And how do the guidelines serve to indicate the place in which

an offender should be incarcerated?

(5) What are the implications of the way in which the New
Jersey guidelines were constructed? 1In particular, why were
the five offender attributes, as defined, included -- and on
what principle could their inclusion be defended?

Description of the Reconstructed New Jersey
Sentencing Guidelines Data.

The following is a preliminary analysis of the 10,629
cases which are included in the first volume of the New Jersey
sentencing guidelines. This discussion will focus primarily
on how the cases in the construction data are distributed
within the variables of offense category, the decision to
incarcerate, Criminal History, Amenability to Non-Custodial
Supervision, Exacerbating Factors, Community Background,
Actions Since Arrest, institution of confinement, and median
sentence to incarceration.

Offense of Conviction

The largest offense group in the sample of 10,629 cases

was that of Breaking and Entering (20 percent). None of the

other offense groups included in the Statewide Guidelines
possessed as large a number of cases. The second largest
offense group was that convicted of Drug Possession, which
included 12 percent of the sample's cases. Following the
offenses of Drug Sales (12 percent) and Weapons (ll percent),
Robbery accounted for the fifth largest offense group, with 10
percent of the cases convicted of this offense. Of the
remaining offense groups, Assault, Larceny, and Fraud, each
accounted for between nine and ten percent of the total sample
of cases. The offenses of Forgery, Rape, and Lewdness
included between two and four percent of the total sample of
cases.

Criminal History Score

Of the 10,629 cases on which this preliminary analysis is
based, only 28 percent were rated in terms of the sentencing
guidelines as having a Criminal History score of 0. Thirty
percent of the sample included those offienders listed as
having a Criminal History rating of +1, and 41 percent of the
sample were rated as having a Criminal History score of +2,

As we have noted, interpretations of the Criminal History
score is complicated by the combinations of individual items
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used to derive the score, which differ across offense groups.
The individual items that are components of the Criminal
History factor score are: adult convictions or juvenile
petitions sustained for (a) any offense[4], or (b) any

crime [5] , or (c) similar crimes, or (d) prior ¥ incarcerations.
With a few minor exceptions (Rape and Lewdness offenses),
these four component items are included in the derivation of
the Criminal History score for each offense group. The
problem encountered during analysis, however, is that the
number of any specific type of prior criminal behaviors
(letters a, b, ¢, and d above) varies from offense to offense.
While it might be plausible to assume that a Criminal History
score of 0 would at least indicate the absence of any of items
a, b, ¢, and 4 above, even this does not hold for the offenses
of Breaking and Entering (score zero equals one prior offense
of any type), Larceny (score 0 equals up to two prior offenses
of any type), and Forgery (score 0 equals two prior offenses
of any type or one prior conviction for any crime). However,
it is the score 0 category that includes the least amount of
variation across offenses in terms of its numerical
derivation.
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Amenability to Non-Custodial Supervision

Fifty-five percent of the 9,867 cases that were given
scores on the Amenability to Non-Custodial Supervision
variable[6], were given a rating of 0 on that variable. 1In
terms of the specific items included in New Jersey guidelines
as components of the Amenability to Non-Custodial Supervision
score, a rating of 0 generally means that the defendant was
(1) not under supervmslon at the time of the offense, and (2)
had not had a prior probation negatively evaluated, and d (3)
was not indicated to be drug dependent by the information
appearing on the pre-sentencee investigation report. Thus, 45
percent of the sample of offenders who were given a rating of
+1 for this characteristic can be assumed to have any one (or
more) of these above factors.
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Exacerbating Factors

Due to the complex method of scoring used to derive the
Exacerbating Factor score, it is very difficult to say
specifically what a score of 0 or +1 means.



Table 4.2: Criminal Historv Factor Score

No. Adult Convictions { B & E | Robbery |Assault |Drug Sale | Drug Poss. | Larceny | Weapon Fraud |Forgery |Rape | Lewdness
or Juvenile
Petitions For: +2 +1 j+2  +1 |+2  +1 |42 +1 [ +2 +1 |+2 #1142 41 |42 41 {32 41 +1 +1
Any Offeonse® >5 2-5 >3 1-3 |>3 1-3 |>3 1-3 >3 1-3 >6 3~6 {>3 1-3 |>4 1-4 |>3 3 >1 21
or
Any Crime* >3 1-3 >1 1}>2-1-2 |>2 1-2 1>2 1-2 >3 1-3 - >3 1-3 |>2 2 - -
or
Similar Offenses >2 1-2 >0 >2 1-2 - >1 1 §{>2 1-2 |>1 1 i>1 1 - - -
or
Incarcerations > 1 >0 =1 >1 1i>1 1 |>1 1i>1 1 >3 1 i>1 1 - -

Score "0" always indicates "none of the above"

*Cf., notes 4 and 5 in the text
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Table 4.3: aAmenability to Non—-Custodial Supervision Factor Score

Score "1" if any of the factors checked are present, for offenses of:

Drug Drug
B & E Robbery Assault Sale Poss. Larceny Weapon Fraud Forgery Rape Lewdness

]
Under Supervision at Offense v v v 4 v v v v !

- 82T

Prior Probation
Negatively Evaluated#* v v v v Y Y

Drug Dependent
According to PSI v v v v v v v/

v/ v indicates those items included for each offense
Score "0" always indicates "none of the above”

*Negative evaluation could refer to either an unsatisfactory probation term, or to a probation revocation
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First of all, not all of the exacerbating factors apply
to all offenses. That there were multiple offenders involved
in the instant offense, for example, would be explicitly
considered as an exacerbating factor for the crime of Robbery,
but would not be considered for the crime of Burglary. A
glance at Table 4.4 clearly reveals that factors are
sporadically considered for some offenses and not for others,
and explicit consideration of any factor as an exacerbating
item never counts to the favor of an offender.
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The exacerbating factors that have been included are
grouped into sets of items, relevant to specific offenses;
drug offenses, for example, incorporate factors such as
selling of drugs for profit or habit, the type and amount of
the drug sold, etc. into the score. Of course, inclusion of
items specific to drug offenses is reasonable; however,
drug-related considerations may apply to other crimes as well,
i.e., robbery to obtain money to support a habit. Yet, none
of the factors included in the New Jersey sentencing
guidelines appears in all of the offense groups.

A second problem encountered when attempting to 1nterpret
the concrete meaning of the exacerbating factor score is that
the number of component factors that must be present to
receive a score of +1 differs for each offense. A robber, for
example, must have three of the component items present in
order to receive a +1 score; a forger need have, and can have,
gnly one item present -- that the forgery involve more than

1,000.

Aside from differences in the total number of items
needed to receive +1 scores in each offense, in two cases =--
for the offenses of Drug Sales and Larceny =-- factors have
been sub-grouped. (These two quirks in the system have been
identified by single and double asterisks in Table 4.4.) To
use the Larceny sub-group as an example, two factors are
listed: goods valued over $500 and Motor Vehicle theft. If
either one, or both, of these factors were present, the
offender would receive a point. This procedure differs from
that usually followed to compute the exacerbating factor
score; for a robbery offense, for example, presence of any two
items would total to two points, not one point.

Another problem confounding interpretation of the
exacerbating factor score is that often the degree of the
factor considered differs from one offense to another. For a
Lewdness conviction, any injury to the victim is seen as an




Table 4.4: Exacerbating Factor Score
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FACTORS INCLUDED B & E { ROBBERY | ASSAULT | SALE | POSS. | TLARCENY | WEAPQON | FRAUD | FORGERY | RAPE | LEWDNESS
tultiple Offenders X X X ]

Multiple Counts X X X X

X
Multiple Charges X X X
Convicted on Weapon Chaxrge X X X X

Multiple Firearms

Weapon was a oaded Firearm

bl b lte

Weapon Used to Injure or Threaten

Injury - Caused by Weapon X

Any Injury ) X

Injury — Emergency Treatment v X

Injury - Serious X

Forced Sodomy X

Of fender Usced Torce X

Dffendexr — Leader of Ring X

Offender - Organized Cperation X* X X

Offender - Habitual Con—artist X

Cffender - Sold for profit, habit b4

Access to unlimited drug amounts X* X

Offender sells drugs {pusher) bl X

brug was heroin or opiates X X

Victim {Purchaser) - Juvenile X . X

Gocds of Sentimental Value Stolen

Stole for fun

Person in Structure During Cffense
Property Damage over $1C0

Cash {Drugs) Involved over $200 X X
Street/Commercial Robbery X
Forgery over $1000 s X
Possession of Buralary Tools ] X
Goeds Valued over $500 ' X**
Motor Vehicle Theft X**

Him]x

P

*presence of 1, 2, or all 3 of these factors would count as only 1 point.
. **Bresence of 1, or both, of these factors would count as only 1 point.

-
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exacerbating item, while the injury caused by an Assault has
to be either serious or caused by a weapon in order to be
considered an exacerbating, factor. Operational definitions
are not supplied by the guidelines to aid the judge in
determining whether a certain amount of injury was “"serious".

Howevex, to glve a brief descrlption of the frequency
distribution for this factor, it suffices to say that 54
percent of the total sample of 10,622 cases were rated as
having a score of 0, indicating -~ depending on the offense ~-
that either none or few of the Exacerbating Factors were
present., Forty-six percent of the sample received a score of
+1 for the presence of some aggravating factors.

Community Background

Of the 10,629 cases included in the analysis of this
factor, 40 percent of the cases were given a rating of =1.[7]
Sixty percent of the cases were given a rating of 0. The
component items upon which these scores were based were
somewhat similar across categories. That the offender had a
job, the military or a school to go to after sentencing,
appeared in every offense category; items including whether
the offender had been employed, in the military, or in school
at the time of the offense, whether he contributed to the
support of other persons, or had an alcohol or psydhiatric
problem, appeared in a majority of the offense groups; but
none appeared in all offense groups. The fact that the
offender had plead guilty is a component of the Community
Background score only for the offense of Weapons. (It should
be noted here that this item -~ viz, having pled guiity is
not included in the Actions Since Arrest score for Weapons
offenses.) The method for determining the offender's rating of
-1 or 0 is somewhat different for the Community Background
score. A score of 0 alvays means that the offender did not
have any of the above positive items present. However, a
score of -1 is derived from combinations cf the above items,
For example, 1if an offender convicted of Breaking and Entering
was employed, in the military, or in school at the time of the
offense and had a job (military or school) to go to after
sentencing, or contributed to the support of other persons,
he/she would receive a score of -l. The score of -l is not
given unless the offender can satisfy either one or tbe other
condition; and it should be noted that the first condition has
two parts. Thus if the offender did not have a job, the
military, or school to go to both before and after sentencing,
or did not contribute to the support of other persons, he
would receive a Community Background Score of "0". This
unusual requirement, that complicated combinations of factors
be present, hinders our ability to analyze this score category
in terms of specific component items that applied to offenders
in the original construction data.
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Action Since Arrest

The Action Since Arrest Score appears for each of the
following offenses: Breaking and Entering, Robbery, Assault,
Drug Sales, Drug Possession, Larceny, Fraud, and Rape. The
items included within the Action Since Arrest score are
exactly the same across all offense groups listed above, with
the exception of the offense category of Rape. These factors
include: (a) entered drug/alcohol treatment, or (b) secured
employment, or (c) made restitution, or (d) sought psychiatric
help, or (e) “entered school, or (f) sought skills/trades
training, or (g) otherwise attenpted to rectlfy past mistakes,
and (h) entered a guilty plea. Again, as in the Communlty
Background score, the presence of combinations of items is of
utmost importance. Although we cannot generalize about the
distribution of offenders across the first seven factors
listed above, we can know that in order to get a score of -1
the offender must always have entered a plea of guilty. A
score of 0 always can be expected, therefore, to mean that the
offender did not meet both of the above conditions. PFor the
offense of Rape, which is the only exception to the rule that
one of the first seven factors just listed be present, the
only requirement to receive a score of -l is that the offender
has entered a plea of guilty. Absence of the plea of guilty
as a component item for the scoring of Weapons offenses is
somewhat misleading, as mentioned before, as this item is
included within the Community Background score. The
distribution of cases for the Actions Since Arrest score, is
as follows: 40 percent of those offenders included in the
10,629 case sample received a score of -1 indicating that
these offenders had at least pleaded guilty to the offense of
conviction (this need be the only factor present for Rape
offenders) and (for other offenses) possessed at least one of
the other seven supplemental condition items. Sixty-eight
percent of the sample, on the other hand, received a score of
0 on the Action Since Arrest category, indicating that these
offenders had not met both of the above conditions.
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Institution of Confinement

Sixty~two percent of the 10,629 cases in the construction
data received a non-custodial sentence. Information is not
included in the New Jersey sentencing guidelines as to the




Table 4.5: -Community Background Factor Score
Drug { Drug
B & E | Robbery | Assault | Sale | Poss. { Larceny | Weapon | Fraud | Forgery | Rape | Lewdness
Employved, in military,
in school at offense X X X X X X - X
AND AND AND AND AND AND AND
Has job, military,
school after sentencing X X X X X X X X X X X
CR OR OR OR OR OR OR OR
Contributes to support
of other pexrsons X X X X X X X
Has neither alcohol nor
psychiatric problem X
AND
Plead gquilty X

Score "Q" always indicates "none of the above"

EET



Table 4.6: Actions Since Arrest Factor Score

Drug | Drug
B & E | Robbery |Assault | Sale |Poss. | Iarceny |Weapon |Fraud | Forgery | Rape | Lewdness

Entered Drug/Alcohol

Treatment, or X X X X X X X
Secured Employment,
or X X X X X X X
Made Restitution, :
or X X X X X X X 5
[l
Sought Psychiatric
Help, or X X X X X X X !
Entered School,
or X X X X X X X
Sought Skill/Trades
Training, or X X X X X X X
Attempted to Rectify
Past Mistake X X X X X X . X
AND AND AND AND AND AND . | AND

Entered Guilty
Plea X X X X X X * X - X

Score "0" always indicates "has not met both of the above conditions"
*Absence of this factor here is misleading as this factor is included under the "Community Background" Section
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number of these offenders who received different types of
non-custodial sentences --such as probation, restitution,
fines, community mental health treatment, or drug treatment.
In addition, assuming that a large proportion of these cases
received some sentence to probation, information is not
provided within the Sentencing Guidelines about the length of
the probation supervision. New Jersey judges have commonly
used the "split sentence" as a sentence alternative. Usually,
a "split sentence" would combine a sentence to a county jail
or penitentiary with a term of probation supervision to follow
immediately thereafter. Those cases that may have been split
sentences of this format are not identified by the New Jersey
guidelines, though apparently (see McCarthy, 1978:18) they
were treated as "in" decisions.

Of those cases incarcerated, 12 percent were sentenced to
New Jersey State Prison, 10 percent were sentenced to the
Youth Correctional Center Complex, 14 percent were sentenced
to county jails, and 2 percent (259 cases) were sentenced to
the three county penitentiaries presently existing in New
Jersey. (These facilities are located in Essex, Mercer, and
Hudson Counties.)

Median Sentence in Months

A cursory analysis of the lengths of the median sentence
affixed to the cells of the guideline matrix indicates that
median sentences can range from zero months of confinement for
non-custodial sentences to 444 months imprisonment, or 37
years. The distribution of median sentence appears to be, on
preliminary analysis, a multi-modal distribution. As we noted
earlier, the usual term lengths to which offenders are
sentenced in New Jersey are the lengths of 6 months, 9 months,
12 months, 18 months, 3 years, 4 years, 5 years, 7 years, and
12 years. Again, all 10,629 cases were included in the
analysis. Offenders sentenced across all offense groups in
the New Jersey sentencing guidelines had a mean sentence of
16.8 months, with a standard deviation of 32.2 months.

gngonfigurations Matter?

As we have explained, for most offenses the New Jersey
guidelines make use of information on five offender
attributes; offenders are given a numerical score on each of
these attributes, to provide what we have called a
configuration, e.g. (+2 0 0 -1 0); the elements of such
configurations can be added to produce a cell score, e.g. +1
for the configuration just mentioned. For seven of the eleven
offense types, cell scores may range from -2 to +4; and except
for those two extreme scores, they may be obtained from a
number of different configurations or patterns of attribute
scores.




- 136 -

The configurations are used to locate the row in the
guidelines which is appropriate to the offender being
sentenced; they are described in the guideline manual as
identifying "the primary guideline which should be observed by
the judge" (McCarthy, 1978:31). Cell scores are described as
a "secondary guideline", most useful in evaluating rows in
which there are extremely small numbers of cases; judges are
cautioned "not to rely too heavily on the total cell score
information, the secondary guideline" (McCarthy, 1978:32).

Reference back to Figure 4.3 will show that the different
configurations giving rise to any cell score are listed, in
the guidelines themselves, in rank order of percentage
incarcerated. At one extreme, among those sentenced for
Breaking and Entering with a cell score of +2, 63 percent of
those with a configuration of (+2 +1 0 -1 0) were
incarcerated, whereas only 40 percent of those with a
configuration of (0 +1 +1 0 0) were incarcerated. The same
thing is true for configurations within.other cell scores;
e.g. of those with configuration (0 +1 0 -1 -1), 42 percent
were incarcerated; of those with configuration (+1 0 0 -1 -1),
only 10 percent were incarcerated; both groups have cell
scores of -1. '

At first sight, then, it would seem that the
configurations make (and are intended to make) an important
difference to sentencing under the New Jersey guidelines; in
the example just given, the chance of imprisonment increases
by over 300 percent (from 10 percent to 42 percent), though
the two groups of offenders have the same cell score of -1.

In other words, it seems that what matters, so far as
sentences of incarceration are concerned, is not merely the
Burgess~type cell score obtained by adding together the five
attribute scores, but also the way in which that cell score is
obtained. This is one of the features of the New Jersey
guidelines which makes them so complicated; since to cater for
all possible configurations requires (for seven of the eleven
offenses) a total of 48 cells.

Further analysis of the guidelines shows, however, that
the configurations are not as important as they may at first
sight seem. For one thing, the differences in percentages
incarcerated, among different configurations with the same
cell score, often are not really very great. The
incarceration rates for the cell configurations shown in
Figure 4.3, for example, do not show appreciable change across
configurations, The suspicion arises that most of them would
not be greater than might be expected by chance, through
sampling variation. [8] If this is so, then the numbers
incarcerated, given any configuration, should not differ
appreciably from the number expected, given the percentage
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incarcerated for the corresponding cell score and the number
displaying the configuration in question. In other words, a
"no configuration effects" model should £it the data. To
assess this model, chi square tests were carried out on as
many as possible of the groups of configurations (representing
cell scores of -1 and +3) for each of the seven types of
offense having 48-cell guideline matrices. In six of these 35
cases, there were too few cases imprisoned to make the chi
square test possible; in one other ~- cell score of +1, for
larceny =--~ there is an apparent error in the guidelines, so
the test was not carried out. 1In the other 29 cases,
configurations with no cases were ignored; but cases with
extremely small expected numbers (based on the overall
percentage incarcerated for the particular cell score group)
were included. This tends to inflate the computed value of
chi square somewhat, so the test is conservative in the sense
of maximizing Type I errors; it should if anything exaggerate
the number of statistically significant differences.

Nonetheless, in only one of the 29 cases did the value of
chi square attain a level equivalent to the .05 level of
confidence, given the appropriate degrees of freedom. (At
that level of confidence, of course, one such statistically
significant result should be expected purely by chance; that
is what the ".05 level of confidence" means.) In most of the
other cases, the f£it of the "no configuration effect" model
was very close indeed (for eleven of the chi square tests,
p<.90). In other words, given knowledge of the percentage
incarcerated for a given cell score, and of the numbers of
offenders displaying a particular configuration, one can
almost always predict very closely how many of those offenders
will be incarcerated. Almost invariably, rounding  the
expected value to the nearest integer produced an absolutely
correct prediction.

Even though small, differences in percentages
incarcerated among different configurations might perhaps be
useful, if those differences were consistent; if, say, those
with configuration (0 0 +1 -1 -1l) were consistently more
likely to be incarcerated than those with (0 +1 0 -1 -1), no
matter what offense they were being sentenced for. Even this,
however, is not the case. For each offense included in the
guidelines, configurations are listed in rank order of
percentage incarcerated; but those orders differ widely across
offense types. For example, the configuration (0 +1 0 -1 -1)
has the highest rate of incarceration among burglars (42
percent), but the lowest rate among those sentenced for
assault (zero percent).

To investigate this matter, rank correlation coefficients
(Kendall's T ) were calculated between configuration
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orderings for the seven types of offenses with 48-cell
matrices, for cell scores from -1 to +3. (Since cell scores
of -2 and +4 can only be obtained in one way, the question of
configuration order does not arise.) If the configurations
were to make a consistent difference across types of offense,
these coefficients should mostly be positive, and preferably
fairly strong. Table 4.7 shows, however, that this is not the
cuse. Of the 105 coefficients calculated, more are negative
than positive; the median 1t 1is about -.05. As the table
shows, the 105 coefficients tend to cluster around zero, being
mostly either low positive or low negative. Significance
tests could be carried out for 63 of the 105 coefficients; of
these 63, only six attained the .05 level of significance, and
five of those were negative. There is thus no general
ordering of configurations across offense types, for any cell
score.
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Insert Table 4.7 here
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The conclusion seems clear: the configurations in the
New Jersey sentencing guidelines add almost no useful
information, and can safely be ignored without substantially
reducing the descriptive or predictive power, or the utility,
of the guidelines. As we shall see in the next section,
differences in cell score do strongly and consistently affect
the probability of incarceration, across all offense types.
But it does not matter much, if at all, how a particular cell
score 1is obtained.

Deletion of the detailed configurations would do much to
simplify the guidelines themselves. Instead of 48-cell
matrices (for most offenses), only seven cells would be
needed, to convey substantially the same information to the
sentencing judge.

What About Cell Scores?

The last section of this paper reported the finding that
the cell configuration does not lend predictability to the
sentence decision. Cell score, however, is a powerful
predictor of this decision. The percentage of offenders that
were incarcerated was computed for each cell score of each
offense group. The entire 10,629 case sample was used as the
data base for these computations.

Cell score was then used as the predictor of whether or
not an offender would be incarcerated. It was found that as
the cell score value increases, so too, does the likelihood of
incarceration. This particular fact is verified out by the
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Rank Correlation Coefficients (Kendall's T ) Between Orderings of

Configurations for Seven Offense Types in the New Jersey Sentencing Guidelines

Magnitude of

Coefficient:
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+.61
+.51
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+.21
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= ~-,05.

Tests of significance could only be carried out for 63 of the 105

Six of those 63 coefficients wexre

statistically significant at the .05 level of confidence (see text).)
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bivariate regression computed, the results of which are shown
in Table 4.8. Cell score is an excellent predictor of the
percentage of offenders who will be incarcerated within
particular offenses.
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Insert Table 4.8 here
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A cursory reading of Table 4.8 reveals that the lowest R
square, .599, was found for the regression of percent
incarcerated on cell score for the total sample of cases. The
R square coefficients for specific offense groupings were, as
a matter of fact, higher than that found for the total sample
in all instances. The lowest R square value found for a
specific offense group was that of .79l for the Fraud
offenses, while the two highest R square values, .989 and
.984, correspond respectively to the Forgery and Assault
offense groups. Each of the R square values computed, it
should be noted, was significant at least at the .01l level.
These regressions support the contention that one can very
accurately predict the rate of incarceration, once the value
of the cell score is known.

That the R square coefficient is much lower in value when
offenses are combined and viewed as one group than when the
coefficient is computed for each offense group separately is
largely due to the different base incarcertion rate for
different offense types. The A-intercept values listed for
each offense's regression in Table 4.8 make this fact quite
clear. Fifty-three percent of Robbery offenders who have
rated the lowest possible cell score will be incarcerated as
the norm; for persons convicted of Drug Possession and rating
the lowest cell score, incarceration will result only for ten
percent of the cases.

Simplifving Cell Score

The items of information incorporated into a predictive
model usually are selected by following two general rules of
thumb. One would like, first, for each of the items, or
factors, to be highly associated with the decision that is
being predicted; secondly, the factors should be relatively
uncorrelated with each other. The model should, in other
words, utilize the most efficient, independent factors to
explain the variation in the decision, and thus, to predict
that decision. The New Jersey sentencing guidelines are only
moderately successful in fulfilling both of these
requirements.




Table 4.8: Regression of Percent

of Cases Incarcerated on Cell Score

Significance Correlation
Offense Group R? of R? Coefficient A Intercept B
Total Sample (N = 10,629) -.599 -00001 .77 26.47 10.88
-Break & Enter (N = 2,152) .959 - 00006 .28 27.22 12.12
1
Robbery (N = 1,097) .975 .00002 .98 52.76 i11.¢3 E;
Assault N = 899) .984 -.00001 .99 28.13 14.29 iJ
Drug Sale (N = 1,236} .884 .00081 .94 32.01 9.20
Drug Possession(N = 1,289) .852 .00150 .92 9.68 7.94
Larceny ¥ = 993) .915 .00037 .96 20.92 10.64
Weapon (N = 1,134) . 945 .00057 .97 12.82 13.97
Fraud (N = 1,067) .791 .00367 .89 13.73 7.64
Forgery N = 401) .939 .00023 .99 15.44 16.84
Rape (N = 181) .849 .01310 _ .92 52.94 19.70
Lewdness (N = 180) .960 .o1018 | .98 16.70 18.18
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The five offender variables' correlations with the
incarceration decision usually ranged from low or negligible
to moderate in magnitude (.0l to +.40) as shown in Table 4.9.
When offenses were not differentiated, Criminal History was
the most highly correlated variable; Amenability to
Non-Custodial Supervision was the second highest correlate.
All five of the offender attributes related significantly to
the in/out decision. Criminal History was also the highest
correlate for eight of the separate offenses; Amenability to
Non-Custodial Supervision was the next strongest correlate for
seven of the eleven offenses. Following the rule of thumb
mentioned above, one would expect that these five offender
scores be highly correlated with the decision; this was not
found to be the case. The five attributes were, however,
significantly associated with the decision for eight of the
offense types (in part, a function of the Ns involved) even
though their absolute value was low or moderate.
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The second rule of thumb requires that the factors not be
correlated with each other -~ that is to say that the
attributes should not be strongly associated with each other
and, thus, should contribute independently to the decision.
The correlations calculated were generally found to be
negligible; thus, the guidelines were moderately successful in
this respect. The only two scores that were highly correlated
in the total sample were Criminal History and Amenabiliy to
Non~Custodial Supervision (rpb = +.51). While the strength of
the coefficients altered somewhat when offense types were
analyzed separately, the general pattern was not refuted,
Criminal History and Amenability to Non-Custodial Supervision
were still the most highly intercorrelated scores. Two
additional strong correlations were discovered when offense
types were analyzed separately: for Robbexy offenses, a
moderate correlation appeared between Actions Since Arrest and
Community Background; a similar moderate correlation existed
between the Exacerbating Factor and Amenability variables in
Drug Possession cases (see Table 4.10). VYet, while the
coefficients appear to be of low magnitude, a large number
were found to be significant -~ 55 out of 88 possible
coefficients were signficantly correlated.
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The original cell score used in the New Jersey sentencing
guidelines made use of information from all five offender

i



Table 4.9: New Jersey Sentencing Guidelines Correlation of

Offender Attribute Scales with the Incarceration Decision

Coefficient | Total | B & E | Robbory | Assault g;§z g:zg. Larceny | Weapon | Praud | Forgery | Rap= | Lewdness
+.51 to .60
+.41 to .50
+.31 to .40 1 1 1 11 11 1 1
+,2L to .30 11 1 11 11 1 11 11 1 11 111
+.11 to .20 | 11 11 111 11 111 111 11 1 1
+.01 to .10 | 1 1 1 1 11 1 :
i 00 E;
-.01 to -.10 1
-.11 to -.20
;—.21 to -.3C
' -.31 to -.40 | - 1
E—.él to -.50 ’
:—.51 to —.60
;p < .01 5 5 5 5 5 5 5 3 4 2 4 3
kxo. Correl. 5 5 5 5 5 5 5 4 5 3 4 3
Jod 10629 | 2152 1097 899 1236 | 1289 993 1134 1067 401 181 180




Table 4.10: Pearson Correlations Retween Factors

Total Sample (N = 10,629)

Cver All EH Drug {Drug
Coefficient || Cffenses Bg B &E Robbery | Assault | Sale | Poss. {Larceny | Weapon |Fraud | Forgery | Rape | Lewdness
+.51 to .60 1 ﬂ 1 ' 1 1
+.41 to .50 55 11 1 11 1
+.31 to .40 [g X 1
+.21 to .30 11 f 1 11 1 1 1 1 1
+.11 to .20 “ 1Y 11 11 11 1 11311 1 11
+.01 to .10 |11111111 ;11111111 111 1111 11111 1111 11111 ' !
o ‘[ 1 1 1 1 E

-.01 to -.10 " 1 111 11 11 1 11 111 11 L
-.11 to -.20 111
-.21 to -.30
-.31 to -.40
-.41 to -.50
-.51 to —-.60
P < .0L ) 3 6 5 | 9 7 4 3 8 1 4 2
No. Pairs 10 10 10 10 10| 10 10 6 10 3 6 3

N 10,629 2152 1079 899 1236 1289 | 993 1134 1067 401 181 180




attribute scores. It is debatable, in light of the findings
repor ted above, whether all five offender scores are reguired
in order for the model to predict the incarceration decision
efficiently. 1If the model is able to generate reasonably
similar results when the offender scores are used either in
different combinations or are deleted, the guidelines would
gain simplicity.

The prediction of the incarceration decision for a random
subsample of cases using the original cell score yielded a
multiple correlation coefficient of .44. We then constructed
five alternate cell scoras (called Modified cell score No.
1-5). All of the modified cell scores differ not only from
the original cell score, but also from each other. Different
combinations of attributes have been included in the newly
formed scores; attribute scales have been successively omitted
from each of the scores, down to the final modified cell score
(No. 5). Modified cell score No. 5 consists only of the
Criminal History attribute score, and omits all other
information about offenders.

Bivariate regression equations were computed to identify
that modified cell score :hat would best account for variation
in the decision to incarcerate. The results of these
analyses, presented in Table 4.11, show that the predictive
power of the model ig only slightly compromised by the
successive exclusion of certain ltems of information; in fact,
the modified cell score consisting of the Criminal History
attribute alone is able to explain the incarceration decision
almost as well as the original five-factor cell score.
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Insert Table 4.1l1 here
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The original cell score, as well as the five modified
versions that have been sibsequently developed, can be viewed
as predictive instruments -~ devices to predict the decision
to incarcerate. The Mean Cost Rating (MCR) statistic,
originally proposed by Duncan, Ohlin, Reiss, and Stanton
(L953), is used often in criminological research to test the
strength of prediction instruments. The Mecan Cost Rating
computed for each of the predictive devices here, the original
and modified cell scores, support our £inding that little
predictive power has been lost by the omission of attributes
from the cell secore., The MCR statisties that resulted from
our computations ranged in value from .05 for the original
five-~factor score to .40 for the model based solely on the
Criminal History score.




Table 4.11:
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Stepwise Regression of Original and Modified Cell Scores

on the Incarceration Decision (N=2,118)

Multiple
Correlation Change Correlation
Coefficient R? in R2 Coefficient B
Original Cell Score .44 .20 .20 .44 .139 .4
constant ."”L
Modified Cell Score #1 44 .19 .19 .44 .168 .4
) constant .241
Modified Cell Score #2 .42 .18 .18 .42 172 .4
constant .19l
Modified Cell Score #3 .42 .17 L7 .42 .185 4
constant .149
Modified Cell Score #4 .40 .16 .16 .40 .196 .4c|l
constant .083 i
Modified Cell Score #5 .39 .15 .15 .39 .227 .3sl
constant .138
Cell Score Factors
Amenability Actions
Criminal to Exacerbating Community Since
History Supervision Factors Background Arrest
Original Cell Score Y 4 v v/
Modified Cell Score #1 Vv v Y
Modified Cell Score #2 v v v a
Modified Cell Score #3 Y Y ‘
Modified Cell Score #4 Y Y
Modified Cell Score #5 v
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Subsequent work on the concept and proof of the MCR
statistics by Lancucki and Tarling (1978) has shown that it is
possible to transform the MCR statistic into a 72 score. Thus,
we next computed the associated 7 scores for each of the
predictive models. As the sample size was so outrageously
large for this particular data set, the 7 scores are somewhat
unrealistic. More to the point, we were interested in
determining whether or not the change in the value of %,
moving from a fully saturated to a single attribute model,
would become significant. A formula has been derived to test
che gsignificance of the difference in 2 from one model to the
next.[9] Tables 4.12 through 4.17 show the values computed
for each of these statistics: the Mean Cost Rating (MCR), the
Z score (2), the new Z score that represents the change in the
Z score from the preceding model (Zz0-2l), and the prcoability
of the 7 score associated with the change over models.

We mentioned before that the MCR statistics are only
slightly reduced when the various offender attributes are
removed from the saturated model. It also has been mentioned
that the % scores do not undergo drastic changes during the
same process. The final statistics that have been computed --
those of the new 2 scores representative of the change in the
values of 2 when moving from the original score to less
complicated ones ~- also do not evidence a dramatic reduction
in predictive power when items of information are omitted. It
is not until we reach the last stage of the analysis, when the
Criminal History attribute is used as the sole predictive
attribute, that a significant change in the % score is
discovered. The 7 score of the change in predictive power
from Modified cell score number 4 to Modified cell score
number 5 is equal to 1.74, significant at the ,041 level.
These statistics are presented in Tables 4.12-4.17.
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The implications of the&se tables need spelling out. Of
the total of 10,629 cases in the construction data, 61 percent
were incarcerated. Thus, tocld merely that an offender was
included in that group of 10,629 cases, one's best bet (and it
would obviously not be very good) would be that that offender
was sent to jail or prison. A more accurate prediction can be
made if, in addition, the offender's cell score is known. As
Table 4.12 shows, using the original cell scores, the
construction data can be broken into sub-groups with
incarceration rates ranging from 88 percent down to 23
percent. Predictions made with that extra knowledge would
still be far from perfect, but they would be a substantial
improvement over the base rate for the whole 10,629 cases;
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Table 4.12: MCR Analysis of Original Cell Score

Original Cell Score

Sentence

Imposed -2 -1 0 1 2 3 4 Total

Non~Custodial | 197 | 1,139 (1,596 | 1,515 | 1,161 714 | 214 | 6,536

Incarceration 26 134 377 642 | 1,023 [ 1,18l 710 4,093

Total 223 11,273 {1,973 | 2,157 | 2,184 | 1,895 924 110,629

Score Factors . MCR Statistic = .50
Ze = 43.9325

Criminal History
Amenability to Supervision
Exacerbating Factors
Community Background
Actions Since Arrest

Table 4.13: MCR Analysis of Modified Cell Score No. 1l

Modified Cell Score No. 1

Sentence
Imposed -2 -1 0 1 2 3 Total

Non-Custodial | 215 {1,241 |1,884 |1,788 {1,122 286 6,536

Incarceration 30 158 511 993 11,473 928 4,093

Total 245 | 1,399 | 2,395 {2,781 12,595 (1,214 |10,629
Score Factors MCR Statistic = .49
Criminal History 2% iz43;2833
Exacerbating Factors 0 © %36 :

Community Background
Actions Since Arvest

.|
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Table 4.14: MCR Analysis of Modified Cell Score No. 2
Modified Cell Score No. 2
Sentence
Imposed -1 0 1 2 3 Total
Non-Custodial 954 1,775 1,914 1,422 471 6,536
Incarceration 97 366 917 1,609 1,104 4,093
Total 1,051 2,141 2,831 3,031 1,575 10,629

Score Factors

Criminal History
Exacerbating Factors
Community Background

Table 4.15:

MCR Statistic = .47

Z5 = 42.0546
22z ~zy= .98
p = .164

MCR Analysis of Modified Cell Score No. 3

Modified Cell Score No. 3
Sentence
Imposed -1 0 1 2 3 Total
Non-Custodial 410 1,879 2,148 1,602 497 ‘6,536
Incarceration 60 323 931 1,643 1,154 4,093
Total 470 2,202 3,061 3,245 1,651 10,629
Score Factors MOR Statistic = .45

Criminal History
Exacerbating FPactors
Actions Since Arrest

43

= 40.3415

Zzg-zg = 1.38

pﬂ

.084
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Table 4,16: MCR Analysis of Modified Cell Score No. 4
Modified Cell Score No. 4
Sentence ' '
Imposed Q 1 2 3 Total
Non-Custodial 1,609 2,209 1,932 786 6,538
Incarceration 213 716 1,762 1,402 4,093
Total 1,822 2,925 3,694 2,188 10,629

Score Factors

Criminal History

Exacerbating Factors

Table 4.17:

MCR Statistic = .43
Z4 = 39.0739
Zz3-z4 = 1.07

p = .142

MCR Analysis of Modified Cell Score No. 5

Modified Cell Score No. 5§
Sentence
Imposed 0 1 2 Total’
Non~Custodial 2,506 2,209 1,821 6,536
Incavrceration 502 1,009 2,582 4,093
Total 3,008 3,218 4,403 10,629
Score Factors MCR Statistic = .40

Criminal History

ZZ4~25 = 1.74
p = .041
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that is what the MCR statistic shows. Successively taking
items out of the cell score reduces the number of sub-groups
which it defines -~ until we reach the irreducible minimum
defined by Criminal History alone (values of 0, +1, and +2 —-
see Table 4.17). Our predictions of incarcerations will
necessarily be less accurate than those using the
seven-category original cell score. But they will not be all
that much less accurate: Criminal History by {iself splits
the construction data into groups with incarcer:tzion rates
ranging from 83 percent to 41 percent. That is what the
changes in MCRs show.

Combining Offense Categories

The presumed goal of any sentencing guidelines model is
to provide as much information as is useful to the
decision-maker. The principle involved here is that of
maximum utility and minimum "information overload". Many of
the guidelines that have previously been developed
(Gottfredson, et al., 1976) have aspired to this goal by
combining offenses into groups of similar offenses resulting
in models that have been labelled "generic". Generic models
for sentencing guidelines generally consist of four parts;
grids are developed for violent, property, drug, and "all
other" types of offenses. Another method that has been used
to simplify guidelines matrices has been that of scaling
offenses into groups according to the perceived severity of
the offense. An example of this type of model is that used by
the United States Parole Commission. As we explained earlier
in Chapter 3 (Gottfredson, Wilkins, Hoffman and Singer, 1974).

The table that follows presents the results of our
attempt to simplify still further the guidelines matrix of the
New Jersey sentencing guidelines. The table contains the
results of regression equations, computed for groups of
offense categories (and using incarceration versus
non-incarceration as the dependent variable). The groupings
have been chosen on the basis of similar intercepts (base
incarceration rates) and similar slopes. The logic underlying
this method of offense combination is that offenses with
similar base incarceration rates and sim:lar slopes (i.e.,
increases in the base incarceration rate for each original
cell score) are also similar in terms of their perceived
seriousness. As is evidenced by the R square values for each
of the groupings, the combinations of offenses chosen do not
very substantially reduce the predictive power of the
equations. There is merely a slight loss in the predictive
ability of the model; but instead of eleven offense
cateqgories, we now have only five categories to work with.
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Some people (in particular, some judges) might object to
our "empirical" grouping of offense categories on the basis of
similar patterns of disposition, rather than on some
substantive similarity in the offenses thus grouped. For
example, why should the offense category of Lewdness be
grouped together with the category of Forgery in Table 4.18,
rather than with (say) Rape? Why should Drug Sales be lumped
in with Breaking and Entering (rather than Drug Possession),
merely because of similar dlSpOSltlonal patterns? Our answer
is that if guidelines are meant to give information about
sentences in the past, and if two groups of otherwise
dissimilar offenses have had very similar dispositional
patterns, then those groups ought to be combined. We could of
course provide an extra row for Drug Sales, or group it
together with Drug Possession; but in the first case the
resulting table would be more cumbersome, and in the second it
would be less accurate in predicting incarceration (which is,
of course, the only dependent variable we are now considering
with this reconstructed data set).
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What is the maximum simplification which we can obtain by
rearranglng the New . Jersey gu1de11nes, and what does it cost
us in terms of accuracy in predicting incarceration? Tables
4.19 and 4.20 speak to this question. Table 4.19 uses all
eleven offense groups, and (where possible) all seven levels
of cell score; it thus has 77 cells, of which some are
structurally empty. It will be seen that this table splits
the construction data into groups with incarceration rates
ranging from 0 percent to 91 percent; and that several of the
cells have very similar rates. Table 4.20 uses our five
combinations of offense groups as rows, and the three values
of Criminal History alone as columng; this fifteen-cell table
splits the data into sub-groups with incarceration rates
ranging from 7 percent to 79 percent. Of course, there is an
inevitable trade-off between simplicity and accuracy of
prediction. But, first, both Tables 4.19 and 4.20 improve
accuracy of prediction (of incarceration) over the base rate
of 61 percent for the whole of the construction data; second,
the fifteen-celled Table 4.20 is not all that much worse than
the 77-celled Table 4.19 (MCR for Table 4.19 is .62; MCR for
Table 4.20 is .55; a change of this size would be expected
just because of the number of cells in the larger table).
Third, both tables are a great deal easier to work with than
the 792-celled table which would result from using the
original New Jersey guidelines in a comparable format (eleven
offense groups with all configurations, versus incarcerated or
not incarcerated).

-
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Table 4.18: Reqgression of the Percent of Cases Incarcerated

for Grouped Offenses on Cell Score (N=10,629)

Offense Significance Coxrelation
Groups R2 of R2 Coefficient A-Intercept B

Breaking & Entering
and

Drug - Sales .91 . 00001 .96 29.61 10.66

(N = 3,388)

Larceny
and
Weapons .91 . 00001 .95 18.07 1l.79
(N = 2,127)

Robbery
Assault
and

Rape .76 . 00uUl .87 43.48 13.01
(N = 2,177)

Forgery
and
Lewdness .98 . 00001 .99 16.07 17.14
(N = 581)

Drugs -~ Possession
and

Fraud .81 .00001 .90 11.70 7.79

(N = 2,356)
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Conclusions and Implications

The focus of our discussion thus far has been an analysis
of the technical construction of the New Jersey sentencing
guidelines. Cell configurations have proven to have little
value in the prediction of the sentence decision; but cell
scores are reasonably good predictors (or descriptors) of the
"in-out" decision in the guidelines construction data. We
have also shown that a reduction in the number of offender
attributes included in the cell score does not drastically
reduce the predictive ability of the guidelines. We have thus
shown that the New Jersey sentencing guidelines could
certainly be very much simplified without a loss of valuable
informatiodn.

Such a statistical evaluation of a decision-making model
is, we think, important in its own right. But it also raises
a number of important substantive guestions about the whole
concept of sentencing guidelines. These questions can be put
into three broad categories. The first relates to the
construction of guidelines; the second to their content; and
the third to their use. 1In conclusion, we briefly consider
some issues in those three categories.

The Construction of the Guidelines

Why were the New Jersey guidelines constructed in the way
that they were, and why were they presented in such a
complicated form? Though we cannot prove this, we suspect
that the decision resulted at least in part from beliefs about
the marketability of sentencing guidelines, and a belief that
(at least in New Jersey) they could not be "sold" to the
judiciary unless they were "offense-~specific", used several
offender attributes, were highly disaggregated, were based on
all cases sentenced in a year (rather than a sample), and so
on.,

Decision-makers in general, and judges in particular,
seem to believe that elaborate models are required if their
decision-making processes are to be accurately represented. A
sentencing judge makes highly public decisions that can have
drastic effects on people's lives; inevitably, criminal
sentences restrict people's liberty to at least some degree.
While a simpler model may describe and predict sentencing
practice as well as, or better than, a more complex one,
judges may feel more comfortable with the complex version.
They may believe that it relies on more information about




Table 4.19:
Score for Each Offense (N = 10,629)%

Percent of Cases Incarcerated by the Cell

Cell Score
foense -2 -1 0 +1 +2 +3 +4
Fraud 8 7 9 13 21 34 58
(86) {300) (280) (155) (130) (83) (33)
pPrug Possession 3 1 4 10 22 27 52
(31) (151) (230) (253) (245) (248) (131)
Weapon 6 11 21 36 51 77
- (187) (315) (288) (203) (115) (26)
Lewdness 3 10 34 56
~ (33) (59) (61) (27) - -
Forgery 2 13 29 50 68
= (56) (75) (Ll1) (131) (28) -
Larceny 11 5 17 23 39 58 68
(18) (100) (161) (177) (221) (207) (109)
Drug Sale 26 16 28 34 48 64 74
(27) (165) (286) (296) (239) (140) (83)
Breaking & Entering 19 16 24 30 50 66 81
(31) (142) (273) (419) (525) (556) | (206)
Assault 0 20 23 38 57 76 87
(9) (61) (149) (191) (197) (187) (105)
Rape 0 42 71 77 8l
(2) (26) (56) (66) (31) - -
Rebbery 32 36 54 66 78 89 91
(19) (52) (89) (140) (235) (331) (231)

*N's appear in brackeis below the percent incarcerated.

MCR Statistic = .62
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Table 4.20: Percent of Cases Incarcerated by the

Criminal History Score for Offense* Groups (N = 1.0,629)*

Offense Criminal History Score

Group 0 +1 +2
Druy Possession 7 12 32
Praud (959) (716) (681)
Laxceny 9 24 50
Weapon (648) (689) (790)
Lewdness 9 32 46
Forgery (212) (143) (226)
Breaking & Entering 22 36 61l
Drug Sale (722) (1181) (1485)
Robbery
Rape 42 59 79
Assault (467) (489) (1221)

i

*N's appear in brackets below the percent incarcerated
MCR Statistic = .55
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gpecific offenders and offendes, and therefore more accurately
leads to specific sentences. [10] Confronted by a simple
guideline matrix (like our Table 4.20 above), it is likely
that judges ---in New Jersey and elsewhere -- would tend to
feel that it was no more than a caricakure of the elaborate
deliberations which precede their decigions.

However that moy be, it is clear that those responsible
for constructing the New Jersey guildelines went out of their
way to collect data on every conceivable item of information
which might in some way or another have been relevant to
sentences in the construction data, and to consider a great
many ways in which relevant items of information could be
combined. According to McCarthy (1978:2l) "project staff
experimented with perhaps hundreds of variables in multiple
regression eguations...of about 6-10 variables each." The 842
variables in the codebook were boiled down to "a list of
consistently powerful variables" which had passed a “"rigid
test for statistical significance", i.e. the .05 level of
confidence (McCarthy, 1978:22). These variables were combined
into offender attribute scores which differed, as we have
described, for differenlt types of offenses; and different
combinations of the scores themselves were used in some cases.
Though the guidelines manual could be clearer about the exact
procedures used, it seems clear that the objective was to
maximize prediction of the decision to incarcerate. (See
McCarthy, 1978:19-29.)

So far as we are able to tell, however, no effort of any
kind was made to validate the results thus obtailned, or to
assess the stability of "any of the relationships which
appeared in the analyses of the 10,629-case construction data
set, It is clearly not that they could not have sampled, with
a data set of that size; indeed, for many of the analyses
reported in this paper we worked with samples of a few
hundred, without getting different results from those later
obtained in analyses on the whole of the data set. (In view
of the size of that data set, it is not surprising that so
many relationships showed up as statlstlcally significant at
the .00l level; what 1s astonishing is that move did not.)
Given the lack of valldatlon, and the ad hoc method of
conrtructlng offender scores, it is impossible to stifle the
suspicion that the data were badly overfitted, and that many
of the associations found would not reappear if the analyses
were repcated on another set of cases.

The Content of the Guideline

1

Statistically-derived guidelines also raise a number of
impor tant legal and philosophical issues, of course, For
instance, what sort of items should be excluded from
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guildelines, even if found to be associated with sentences in
the past? Race, sex, and ethnicity seem obvious candidates
for exclusion: but what about items (such as employment
history) which may be highly inter-correlated with an
illegitimate item such as race? Items included should also he
compatible with the dominant rationale for punishment espoused
by the legislature and/or judiciary. Thus, "prognosis for
recidivism” might be legitimate in a system which emphasized
rehabilitation as an objective of sentencing; hut it clearly
would not be in a system aimed at "just deserts." It should
be noted that (like most other sentencing guidelines so far
developed), the New Jersey guidelines appear to take no
account of such questions of principle, in their choice and
definition of factors used. (There may be some principle
according to which the differences in definition of e.g.
Criminal History, which we noted earlier in this chapter, can
be rationally justified; but it is not at all clear what that
principle might be.) [11]

The Use of the Guidelines

'the original aim of the developers of decision-making
guidelines, as applied to sentencing, was to increase the
equity of sentences through the articulation and use by judges
of general sentencing criteria. To oversimplify the general
strategy (which we outlined in great detail earlier in Chapter
3), a court (or jurisdiction) studied its past sentencing
decisions, statistically derived functions that identified the
likely predictors of these same decisions, and formulated a
statement of sentencing policy consistent with the research
results. The policy statement (with revision as required by
periodic assessment of the reasons given for guideline
deviations) would then serve as an aid to individual
sentencing judges ~- a tool designed to provide "guidance" to
the decision-maker. (Cf. Gottfredson, Wilkins and Hoffman,
1978.)

The guidance in question has mainly been concentrated on
only two questions: (1) Should this offender be incarcerated?
(2) If incarcerated, for what period of time? An answer to
the first question requires stipulating that sentences for
certain groups of offenders (as defined by attributes such as
current offense and prior record) should be either "In" or
"out"; an answer to the second requires a recommended range of
sentence length (for example, 24 to 36 months), with a
stipulation that sentences outside the range should be
justified by special reasons. (See, for example, Gottfredson,
Wwilkins and Hoffman, 1978:119-127.)

But the New Jersey guidelines are not of the usual sort;
and as a result, we suspect, they fall in several ways to

.



provide much guidance. TIndividual "cells" (i.e. rows) of the
guidelines are not labelled as "In" or "out"; nor do they
stipulate a range of duration of confinement within which no
special reason is needed for justification. 1Instead, they
merely indicate the numbers (not even the percentages) of
offenders in the construction data who were scnt to each of
four types of institutions (and, by implication, the
percentage not incarcerated at all); and they give merely the
median terms of those incarcerated. Those medians differ
widely, for obvious reasons, among the four types of
institution; and no overall median term is given. Thus, the
length of term to be Timposed is structured mainly by a choice
as to where the offender should be sent (jail versus prison,
for instance) and no guidance at all is given for thls
decision. Further, even though the median sentence among the
four institutions would differ, the guidelines could still
have constructed estimated sentence ranges had the actual time
(sentence, minus parole elibibility, good time, and any Known
parole board rules) been used as the dependent variable. This
sort of procedure was used by the Massachusetts gumdelxnes
project with some succes as we will discuss later in Chapters
7 and 8.

One may argue that, as the frequencies of various
dispositions are indicated for each column of the guidelines,
some guidance is given. But the interpretation of those
figures is left entirely to the discretion of the judge. That
interpretation may not bhe problematic where, say 70 or 80
percent of cases are incarcerated or are not. But surely it
becomes a problem where the choices are more cecvenly split?
Should a judge interpret a row in which 51 percent of
offenders have in the past bheen incarcerated as an "In" row
for which incarceration should be the normal disposition in
the future? Moreover, what about choice of institution? This
too may be clear, if, say, the overwhelming majority of those
incarcerated in the past went to one institution (e.g. state
prison). But this is often not the case. The bottom row of
Table 4.3, for example, shows that of the 525 persons
convicted of Breaking and Entering, exactly half were
incarcerated; of those incarcerated, 43 percent received
county jail terms of less than )2 months; about 30 percent
(presumably young adult offenders) were sent to Yardville for
1ndeterminate terms; and about 25 percent were sent to state
prison.

Nor, assuming that a judge can be guided as to choice of
institution, doas the median by itself give much guidance as
to length of term. Congsider four offenders with sentences of
2, 49, 51, and 98 months; and four more with sentences of 47,
49, 51 and 53 months, For each group, the median term is 50
months (a figure which appears in neither set). But gurely a
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judge might want to know something about the relative
variability of the two groups of cases -- in order to decide
how much of a deviation from the median might be justified?

Of course, the whole range might not be useful for that
purpose; in our example, the sentences of 2 and %3 months
might be of the unjustifiable variety that it is the purpose
of the guidelines to get rid of. But the median by itself
does not help much for that purpose either. (It is especially
unhelpful in the case of the state prison sentences, for which
the biggest range exists.)

The use of guidelines to make the "In"-"Out" decision
raises a number of problems; in fact, suppose that in a
certain row of the New Jersey guidelines, 70 percent were
incarcerated. How is a sentencing judge to use that
information in particular cases in the future? We might
imagine him throwing a biased coin, which was arranged to turn
up "Heads" 70 percent of the time; but such a procedure is not
likely to appeal to anyone interested in doing justice, or
structuring discretion, in individual cases. Alternatively,
we might declare that that row was an "In" row; but if judges
in the future were regularly to interpret it as such, the
percentage incarcerated would surely tend to 100 percent. We
might instruct judges that an In/Out ratic of 70:30 (or 80:20,
or perhaps 90:10) would raise some sort of presumption in
favor of the preponderant disposition; but -~ apart from the
vagueness of such an idea -- there is obviously no purely
statistical method of determining when such a presumption
should arise, what its strength should be or what sort of
additional information will justify deviation. What would be
needed, in such a case, would be further information about
those attributes which tended to discriminate between the 70
percent who were "In" in the construction data, and the 30
percent which were "Out". But even that requirement is not
guaranteed to do the trick, since there may be nothing at all
which discriminates between the two groups. It may be that
offenders (in the construction data) who found themselves in
that row of the guid.lines were absolutely homogeneous, in all
relevant respects, and that the 70:30 split between "In" and
"Out" was entirely a consequence of variation amimng judges
rather than of differences between cases. Given this
possibility, and the structure of the New Jersey guidelines,
how will it be possible for judges, researchers or anyone else
to know when judges have deviated from the guldellnes in the
future? [12]

The unauthorized analysis of the New Jersey guidelines
piresented in this chapter has, of course, its limitations.
Without access to the original data from which the guidelines
were constructed, we have no way of ascertaining how similar
cases in each subgroup really are; we thus cannot know how
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"similarly situated offenders" were treated before the
guidelines were introduced. Nor do we know ~- indeed, nor
does anybody know =-- how "similarly situated offenders” have
been dealt with since the guidelines were implemented in
Qctober 1978. So far as we are aware, no attempts are being
made to moniktor the operation of the guidelines, or to see how
often they are being complied with in practice (assuming one
can define "compliance"). Nor is it clear how the guidelines
have been affected by the new penal code introduced in New
Jersey at the beginning of September 1%79.[13]

What is clear is that the New Jersey guidelines --~
over-hastily developed and implemented, using a crude
statistical methodology, without any provision for policy
statement, monitoring or revision -- are a particularly
illustrative example of the problems and issues inherent in
guidelines development. The actual effect of these guidelines
on sentencing practice in the state could not be statistically
estimated by this project (because of the lack of cooperation
of the New Jersey judicilary and the guidelines project's
staff), but that the guidelines pose at least a clear
potential for an adverse effect because of the method of their
development and because of the philosophical controversies
raised by their content is abundantly clear. It is unlikely
however that the potential adverse effects of these guidelines
will ever be known since, ag we earlier noted, the new penal
code -~ the Code of Criminal Justice =-- went into effect in
September 1979 and established more uniform classifications
for crimes and penalties than had existed under the old code.
In addition, the new code called for the establishment of a
sentencing commission -~ comprised of legislative, judicial,
correctional, and public representatives -- to further refine
the sentencing provisions of that legislation. At the time of
this writing, new sentencing guidelines are supposedly being
developed under the auspices of this commission with the
assistance of staff from the earlier New Jersey guidelines
project.[14] It is not yet known how the new guidelines will
differ in development, content, ot use from the guidelines
discussed here.
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Notes to Chapter 4

————— o

[1] A typographical convention must be noted. Whenever
we refer to those attributes as they are defined in the
guidelines, we write them with capital letters. This has the
unfortunate effect of making the paper look rather like a
chapter from Winnie the Pooh; but it is necessary since we
wish to dlstlngu1sh €.9., Cerlnal History as defined in the
guidelines from criminal history in the ordinary sense of that
term,

[2] The most recent study that used this extensive data
base was released ofi September 4, 1979, Report of the
Sentencing Guidelines Proj to the Administrative Director
of the Courts on the Relathonshlp between Race and Sentencing
T979y.

[3] The logic of the program is extremely simple. A
single cell of the 1,980-cell guideline matrix contains n
cases cxoss~class1f1ed by offense type and up to five offender
attributes, plus information on disposition; thus, in Figure
4.4 above, there are 23 cases with an offense of Breaking and
Entering, a configuration of (+2 +1 0 0 -1), and a sentence to
state prison (median 5 years). The program takes that
information as input, and generates 23 identical case-level
records each containing that information. A listing of this
program, and/cr a copy of the case-level data set produced by
it, are available from the authors on request.

[4] "Any Offense" is defined by the guidelines manual as
being inclusive of "disorderly persons or J.I.N.S. but
excluding traffic-related violations."

(5] "Any crime" is defined as being of "misdemeanor level
or higher."

[6] Offenders convicted of Forgery, Rape, or Lewdness
were not given scores for this variable.

[7] For each of the first three variables included in the
sentencing guidelines -- Criminal History, Amenability to
Non-Custodial Supervision, and Exacerbating Factors —-- a score
of 0 indicated the absence of negative offender attributes;
p051t1ve scores of +1 and +2 indicated the presence of
negative attributes. The final two variables of Community
Background and Actions Since Arrest reverse this procedure. A
negative integer (score =~l) is assigned if the offender has
done something that would mitigate his sentence, such as
obtain employment, enroll in school, or plead guilty. 1In
other words, a score of 0 now connotes the presence of

.
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negative offender attributes (as only +1 or +2 did for the
earlier attributes) rather than the ahsence of such
attributes. Of course, the same result could have been
effected while still retaining the earlier scoring systenm;
score 0 would obtain for those cases where the offender had
present positive factors, and score 1 would be reserved for
negative factors. :

[8] Some may object to the use of significance tests with
what are essentially population data (all cases sentenced in
1977) rather than a sample drawn under a model appropriate to
the test., We agree that for some purposes this would be
inappropriate; there is no point in trying to set confidence
intervals around an estimate of a popu]atlon parameter, if one
has population data. Nonetheless, it is useful to have some
handle on the question "How big w1th1n-group difference is
e.g. 6 percent?"; this can be done by using tests like chi
square,, if it is not entirely ludicrous to suppose that the
population data in question could have been obtained as a
sample under some appropriate sampling model, e.g. Poisson or
rultinomial. Suppose that the New Jersey guidelines
developers had drawn a sample from all cases sentenced during
1967-77, and that all cases in that sample had in fact been
sentenced in 1977. That improbable result would of course
lead one to suspect the sampling method used, but it would
scarcely invalidate the use of significance tests.

[9] The authors are grateful to our colleague Donald M.
Barry, for the development of this formula:

Zz:L —Z, = (Sl - Cl) - (S2 - C2)=(Sl —82) - (Cl - C2)

Y Var (Sl) + Var (52) v Var (Sl) + Var (82)

The formula yields a second % score that is the 2 score
value of the difference in predictive ability of the two
models being compared.

[10] There is something in this belief; but not much. It
is true that given the wide variety of tyoes of crimes to be
sentenced, and the wide ranges of circumstances in which those
crimes may take place, there will always be some factors
relevant to sentences in a very small number of cases, which
would not show up as significant in an aggregate statistical
analysis. (It is presumably to cater for these rare but
important factors that judges are allowed to go outside
recommended ranges in special cases: cf. Gottfredson, Wilkins
and Hoffman, 1978). But the statement that "every case is
unique" is obviously either false or tautologous.
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[11] This matter is even more complicated, since judges
do not need to adhere to the offender variables included in
the guidelines, however these may be defined. 1In the
introduction to the guidelines (McCarthy, 1978:33) it is
stated that "if a crime does not possess the exacerbating
factors listed as most influential for that crime, and
therefore receives an exacerbating factor score cf '0' a judge
may find some 'other' factor which he feels nevertheless makes
the crime a more serious one. He then might assign the higher
score and move on to the new cell," Would that be a deviation
from the guidelines? Or merely a rather special use of them?
And if the latter, what is the point of having guidelines at
allz

[1l2] According to the guidelines manual, "...the
guidelines are still advisory only, and a judge may deviate in
any manner they (sic) choose" (McCarthy, 1978:33). But is
any deviation from the median, or from exactly proportionate
assignment of cases to institutions or to non-incarceration, a
"deviation" for this purpose?

[13] The only real effect that the new code could have
had on the guidelines would have been to prohibit their use in
cases where the new statutory penalty for any particular
offense would have not been one of the guidelines sentences.
But since the guidelines themselves were not mandatory prior
to the code and so were not referred to by all of the judges
in the state, we have no way of knowing how many cases would
actually have been affected.

[(14] The American University Criminal Courts Technical
Assistance Project's Summer 1981 bulletin included the
following notice:

Guidelines are being developed under the auspices of
the Sentencing Commission created by the new Criminal
Code. (The o0ld guidelines were developed under the
auspices of the Supreme Court.) The new sentencing
Commission's membership includes representatives from the
Legislature, Judiciary and the Bar.

This notice, to our knowledge, has been the only public
announcement of the activities of this commission.

.
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Chapter 5: Prisoners' Perceptions of Sentencing in New Jersey

The effects of the implementation of sentencing
guidelines on the sentencing procedure in the State of New
Jersey could be assessed by objective statistical analysis if
only the necessary data were available. As indicated in the
preceding chapter, we were denied access to raw data on pre-
and post-guidelines sentence dispostions; therefore, the only
information we have on sentencing in New Jersey is based on
pre-guldellnes data reconstructed from the New Jersey
sentencing guidelines. [1] Without before and after data, we
can say nothing about the "real" effect of guidelines on
dispositions, and we are left without a clue as to whether
guidelines actually reduced disparity, enrkanced fairness,
increased sentence terms, or whatever,[2] Aside from the
question of whether sentencing guidelines made an actual
change in sentencing practices, however, there is also the
question of whether sentencing guidelines were perceived to
make a change in sentencing. In order to answer this

question, we interviewed two samples of prisoners at Rahway
State Prison in New Jersey.

Prisoners notoriously have been known to complain about
the lack of fairness in sentencing, and they also seem to have
some rather concrate notions about what could be done to
enhance the fairness of the sentencing process (»r, at least,
what could be done to enhance the fairness of their
sentences) .[3] Furthermore, prisoners talk to each other
about sentencing and about their own sentences and, therefore,
they typically have a very keen idea about variations in
sentence dispositions. Since variation in sentences for like
offenses and offenders is considered by both prisoners and
decision-makers to be the paradigm of unfairness in
sentencing, and as guidelines are ostensibly developed to
reduce unjustified disparities, then it should be the case
that if sentencing guidelines actually do reduce disparity
this change would be noticed by those parties who express an
interest in fairness. Therefore, given prisoners' inherent
interest in the enhancement of fairness in sentencing, it
should be the case that an objective change in sentencing
practice would be reflected in a similar change in prisoners'
subjective perceptions of sentencing. [4]

Whether the impact of guidelines can be determined from
pre- and post-guidelines perceptual data depends, of course,
on the amount of knowledge and the validity of the knowledge
of the sampled population. It may be the case that guidelines
have done much by way of reducing disparity in New Jersey, but
that prisoners have yet to be made aware of the change. Even
though we do have data from a sample of nrisoners drawn in
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1980, it is possible that information about guidelines and
their effect on sentencing had yet to trickle down to our
sampled population. Furthermore, even if a sufficient number
of prisoners were aware of guidelines, their perceptions of
the impact of guidelines could be wrong. It may well be the
case that prisoners notice a change for the bhetter in
sentencing and wrongly attribute this change to the
implementation of guldellnes (i, say, guidelines per se have
had no effect); or prisoners may perceive no change when in
fact dispositional data show a marked decrease in disparity.
For these reasons, the data presented in this chapter should
not be construed as a substitute for a measure of "real"
change, for it may be that the perceptual data presented are
not even correlated with the objective reality of guidelines
impact. Nonetheless, perceptual data abhout sentencing
guidelines are all that we have from the State of New Jersey
and it is unfortunate that we are not able to substantiate the
claims of prisoners through dispositional data analysis.

Despite the fact that the perceptual data we have do not
answer the same questions that dispositional data would, there
is much that can be sald about the perceived impact of
sentencing guidelines; more importantly, there is much
information on perceptions of the sentencing process in
general, perceptions of the seriousness of offenses, and
perceptions of the severity of sanctions, that was obtained
from our two samples of prisoners. And additionally, even
though our data show that most prisoners were totally ignorant
of the existence of sentencing guidelines and of their
supposed use, we do have data that allow us to estimate what
prisoners would think about fairness in sentencing if the New
Jersey guidelines were in full-fledged operation, and if
prisoners were aware of their use.

Method

Since this aspect of the project was designed to assess
prisoners' perceptions of the fairness of sentencing before
and after guidelines implementation, two samples of prisoners
were selected: one sample was drawn from the total inmate
population as of June 1979; the other sample was based on the
population of July 1980. The two samples, vandomly drawn a
year apart, necessarily included some overlap, as a number of
those interviewed in 1979 were still around in 1980. As well,
the two samples, also because of the random selection, are not
"pure" samples; that is, the 1979 sample is not strictly
pre-guidelines, as much as the 1980 sample is not strictly
post-guidelines. Our concern with sample selection was not,
however, with obtaining only those who had received
dispositions before guidelines in order to compare with
another sample of those who had received guidelines

i
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dispositions; rather we were concerned with how information
about guidelines came into the institution via newly sentenced
offenders, and with how that information was assimilated into
prisoners' perceptions of the fairness of the sentencing
process.

Rahway State Prison was selected as the site for
interviewing. Rahway State Prison typically houses around 900
men; and it is one of three state prisons in New Jersey.[5]
Institutional policy allows for prisoners to be classified &as
either maximum, medium, or minimum security inmates; with
minimum security inmates usually being near release and
generally being housed at a satellite unit or "camp". (6]
Medium security inmates are considered by most guards and the
Classification Department at Rahway as being little different
from maximum security inmates (they are allowed a few more
privileges) and therefore we did not distinguish them from the
maximum security men. Sample selection in both 1979 and 1980
was obtained by dividing men into either minimum or maximum/
medium status, and then randomly sampling within these two
frames, with a higher proportion of minimum men selected to
compensate for their relative rarity. The total sample
selected in 1979 was 226; in 1980 it was 292.

The 1979 questionnaire was administered to inmates during
the month of June, hy a group of six trained interviewers;
nine interviewers participated during the survey that was
conducted in July of 1980.

Characteristics of the 1979 Sample

Background data for all of the 226 prisoners in the 1979
sample were obtained from classification f£iles. Diminishing
funds and time precluded us from gathering comparable data for
the 1980 sample; however, as there is no reason to think that
the characteristics of the two samples differed markedly, we
may assume that the background information we have on the 1979
sample could describe our 1980 sample equally as well.

Of the 226 prisoners in the 1979 sample, 153 inmates
responded, at least in part, to our survey. A similar
response rate was obtained in 1980; of the 292 inmates in the
original sample, 166 participated. (The final N used for
analysis in both the 1979 and 1980 sample dropped to 146 and
157, respectively. The remaining persons were excluded from
the data analysis due to inability to understand English or
incompleteness of the questionnaire.)

For the 1979 sample, nearly every conceivable comparison
was made between the respondents and the non-respondents on
the basis of background data.[7] Contrary vo expectations,
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the respondents and the non-respondents of the 1979 sample did
not differ significantly or substantially on any variable. (8]
(The respondents in the 1979 sample were slightly more likely
to be employed at the time of arrest than the non-respondents;
however, since employment at time cf arrest is such a poorly
coded variable in institutional files -- if the defendant was
in jail prior to trial he invariably was designated unemployed
at time of arrest in probation files -- this slight difference
is probably an artifact of the data and does not represent any
true difference between the two groups.)

Since the respondents and the non-respondents were
substantially the same on the basis of the background data
collected, it seems that there is every reason to believe that
a representative sample of the prisoner population
participated in the 1979 survey; and it is probable that a
representative sample was obtained in 1980 as well.

The 1979 respondents had an age range of 19 to 60 with a
median age of 31, and had been, on average, incarcerated at
Rahway State Prison for the current offense a little over two
years at the time of interviewing. They had a median of 11
prior arrests and six prior incarcervations., There were 18 men
(L2 percent of the respondents) serving life sentences; for
the non-lifers, the mean sentence being served was 10-13
years. Consistent with these sentence lengths, the majority
of the respondents were serving time for either armed robbery
or homicide (each accounted for 28 percent of the total N).

The minimum security men (n=47) and maximum securlty men
(n=99) differed in predictable ways: minimum security men
tended to be older, had served more time on their current
sentences, had recelved a shorter disposition, had fewer prior
convictions, and were convicted on fewer charges for the
present incarceration. Despite the differences in background
characteristics, however, responses to survey questions did
not vary by institutional security status.

Questionnaire Design

Before the findings of the research are reported, it is
necessary to discuss the design of the two questionnaires
employed, for the results have meaning only insofar as they
are answers to specific questions. Readers uninterested in
such methodological details are advised to skip to the next
section.

The 1979 respondents and the 1980 respondents were asked
to respond to different questionnaires, as the 1980
questlonnamr@ was modified and oubstantlally shortened after
experience with the 1979 questionnaire indicated that a number
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of questions produced undecipherable results.(9] The bhulk of
both questionnaires, however, contained the same core items;
and those items, or sections, of the original questionnaire
that were particularly successful in the 1979 survey were
expanded for the 1980 survey. Since the two questionnaires
have notable differences, and since the 1980 questionnaire is
more complicated in design, the two questionnaires and their
design will be discussed separately.

The 1979 Questionnaire

The 1979 questionnaire was comprised of eight sections.
These sections are as follows: (A) Perceptions of sentencing
in general; (B) Offense seriousness; (C) "Fair" sentences; (D)
"Going" sentences; (B) Fairness of specific guidelines
sentences; (F) Sentence equivalents; (G) Appropriateness of
guidelines factors; and (H) Sanction severity. The majority
of the respondents had little trouble answering the questions
in each section, bar Section F which was excluded from
analysis as prisoners were incapable of the abstraction and
conceptualization needed to perform the task. 1In Section F,
prisoners werée given a sentence term, and then asked what that
term "would be worth" if served in various other institutions.
For example, one of the questions asked what a sentence of two
years of probation would be equal to if served in (a) the
county jail, (b) Yardville Correctional Center, or (c) prison.
The questions were intended to give some idea of how place of
incarceration and length of time incarcerated interact to
affect the overall perceived severity of the sanction;
reflection, however, leads us to believe that it would be rare
to find anyone who could perform the task required in this
section. Needless to say, Section F was not duplicated in the
1980 questionnaire; rather, another method was employed
(successfully) to get at the issue of sanction severity.

Section A contained a number of questions designed to tap
prisoners' views of the sentencing process in general,
opinions on the appropriateness (or fairness) of their own
sentences, and thoughts on what measures could be taken to
improve the sentencing process. Nearly all questions in this
section were open-ended and designed to elicit rapport with
the respondent. (This section proved particularly useful for
allowing the respondent to vent his anger and tell his war
stories so that the following sections could move directly
into specifics.)

Section B, the offense seriousness section, required
prisoners to assign a score from 1 to 15 to 26 different
offense descriptions similar to the ones used by a number of
offense seriousness scaling recearchers (cf. Sellin and
Wolfgang, 1964; Figlio, 1975). Respondents were told to give
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a score of 14 or 15 to offenses that they thought were very
serious; and to give a low score, such as 1 or 2, to offenses
that they thought were not very serious. Similar instructions
were given in Section H, where prisoners were asked to assign
scores to incdicate their perceptions of the severity of 20
different penalties ranging from a fine of $50 to a life
sentence. Both of these sections provided us with information
on the relationship between the seriousness of the offense and
the severity of the sanction, as defined by prisoners. [10]

Section C asked prisoners to assign "fair" penalties of
their choice to the same 26 offense descriptions that appeared
in Section B: in Section D, prisoners assigned sentences that
represented the sentence they thought New Jersey judges
typically gave for such offenses.

The questions in Sections E and G dealt specifically with
issues surrounding the New Jersey sentencing guidelines. In
Section E, respondents were given short descriptions of
offenses and offenders, and then were asked whether the
several sentences suggested by the New Jersey guidelines for
those offenses and offenders were too heavy, fair, or too
light for each case desrmribed. Section G asked respondents
their opinions of the factors that the guidelines have
designated appropriate for either exacerbation or mitigation
of sentence disposition, These two sections provided us with
the data that allow us to estimate what prisoners would think
about the guidelines, if only they knew of them.

The 1980 Questionnaire

The 1980 questionnaire contained seven sections, and
there were four different versions administered. The seven
sections are as follows: (A) Perceptions of sentencing in
general; (B) Offense seriousness; (C) "rFair" sentences; (D)
"Going" sentences; (E) Appropriateness of guidelines factors;
(F) Preference of sentence terms, or sentence place; and (G)
Sanction severity. The four Aifferent versions varied
interviewer instructions for Sections B and G. Section A of
the 1980 questionnaire was a near duplicate of Section A from
the 1979 questionnaire; and Sections C and D also resembled
the 1979 version, although the number of items was reduced to
24 from 26,

Section F was a new section, and was designed to replace
the old Section F of the 1979 questionnaire. In this section,
respondents were asked to choose between two sentences, on the
basis of which of the two sentences they would prefer to
serve, and they were given 26 of these paired comparisons. [11l]
The 1980 version of Section F, contrary to its predecessor,
elicited a show of understanding from the respondents; and,

[



- 171 -

also, gave us some indication of the weight that both length
of sentence and place of sentence (i.e., jail, prison,
probation, etec.) give to the overall perceived severity of a
sanction. Section E ~- which asked about guidelines factors
~- is similar to Section G of the 1979 questionnaire; and
although the actual guestions differ somewhat, the guidelines
factors are constant in both questionnaires.

The basic idea behind the offense seriousness section and
the sanction severity section remained essentially the same in
the two questionnaires; however, the 1980 version modified
interviewer instructions to facilitate understanding on the
part of the respondent., During the interviewing in 1979, a
number of prisoners c¢laimed that they found it somewhat
difficult to assign numbers to offenses and sanctions
(although data analysis showed that this difficulty was not as
great as expected). In order to aid respondents in thelr
number selection, the 1980 gquestionnaire utilized visual aids
in Sections B and G; and two different interviewer
instructions were employed in each of these sections.

All respondents were presented with scale cards, which
had the digits 1 to 15 placed in equal increments across a
strailght line. Tt was hoped that if respondents had such a
card in front of them, then they would be more likely to
remember that 14 is two numbers bigger than 12, and that the
15 digits increase in equal increments -- this phenomenon
being something that not many adults comprehend.[l2] As well,
we attempted to capitalize on the findings from the 1979
research by anchoring that scale, or setting moduli at the
first and third quartiles, by telling respondents that their
peers of the year before said that an injury during a fight
was about a 3 or 4 on the scale, and an attempted armed
robbery fell at about 1l or 12 on the scale -- similar
instructions were given in the sanction severity section where
the scale was anchored with two sanctions that were scored at
the first and third quartiles by the 1979 sample. Since we
were interested in seeing whether the views of the two samples
were consistent between the two years, we experimented with
the anchoring instructions for half of the respondents and
used instructions similar to the 1979 questionnaire for the
other half of the respondents. The two versions of the
interviewer instructions for Section B appear below; Section G
used similar instructions,

Version 1

Now I'm going to read out some descriptions of
crimes, and I'd like you to tell me how serious you think
each one is by giving it a score from 1 to 15. If you
think the offense I describe is very serious, give it a
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high score like 14 or 15; if you think it is not very
serious, give it a low score like 1 or 2; and if you
think it is about average, give it a score in the middle
like 7 or 8. OK? (GIVE R BLANK SCALE CARD AND MAKE SURE
HE UNDERSTANDS.) For all the offenses, the offender is an
adult male with no prior record and what he has done is
very much like what most people do when they commit these
offenses. OK? Now on this scale, how serious do you
think it is if the offender injures a person in a fight?
(WRITE IN VERBATIM HERE AND ON THE SCALE.) What score do
you give this offense: the offender demands money of a
person and assaults the victim with a weapon; the victim
does not give him any money? (WRITE IN VERBATIM HERE AND
ON THE SCALE.)

Version 2

Now I'm going to read out some descriptions of
crimes; and I'd like you to tell me how serious you think
each one is by giving it a score from 1 to 15. If you
think the offense I describe is very serious, give it a
high score like 14 or 15; if you think it is not very
serious, give it a low score like 1 or 2; and if you
think it is about average, give it a score in the middle
like 7 or 8. OK? (SHOW R SCALE CARD WITH MARKINGS.)
See, last year inmates told us that if an offender
injures another person in a fight, then that offense got
a score around 4 or 5 on this scale. And if the offender
demands money of a person and assaults the victim with a
weapon; and the victim does not give him any money, then
that offense got a score around 1l or 12 on this scale.
Now for each offense that I am going to read to you, I
want you to assume that what he has done is very much
like what most people do when they commit these offenses,
OK?

About half of the respondents received Version 1
instructions, in which they were allowed to anchor their own
scale with the modulus offenses; the second half were allowed
no freedom in selecting seriousness scores for the modulus
offenses (and few indicated disagreement with the placement of
the offenses on the scale). Similarly, roughly hal€ of the
respondents to Section G were allowed to select their own
scores for the modulus sanctions. The two versions of both
sections were mixed to form the four different versions of the
1980 questinnnaire, and respondents were randomly allocated to
one of the four questionnaire versions.

[
]




b

- 173 -

Findings

The two questionhaires, both of which took on average one
hour to administer, provided responses to a wide variety of
sentenciry issues. The results of the data analysis have been
divided into three categories, reflecting the major areas of
interest. The first division of this section will discuss
results from the open-ended section of both questionnaires,
and will report prisoners' perceptions of sentencing in New
Jersey. The second division relies primarily on 1980 data;
and it discusses prisoners' perceptions of offense
seriousness, sanction severity, and the relationship, as they
perceive it, between the seriousness of the offense and the
severity of the sanction. Finally, the third division will
report results from the specific guidelines sections of the
two questionnaires.

Analysis of Sentencing Perceptions

Clearly, asking prisoners their opinions of the
sentencing procedure in a jurisdiction is bound to produce
responses indicating something less than complete pleasure
with how things currently operate. The respondents at Rahway
State Prison certainly felt quite strongly that justice was
not the word they would use to describe criminal procedure in
New Jersey. Of the 1979 respondents, 66 percent said that the
sentences in the State of New Jersey were unfair, and another
23 percent thought that at least some of the sentences were
unfair; thus bringing the percent dissatisfied to a total of
89 percent. Similarly, in 1980, 72 prrcent thought all
sentences were unfair, and an additional 12 percent indicated
that at least some sentences did not match up to their
definition of fairness.

That the majority of the respondents in hoth years felt
that sentencing was unfair should not be surprising. We asked
prisoners whether they thought sentencing in New Jersey was
generally fair or unfair; and forced choices cf this sort are
unlikely to produce answers that sugeest unconditional
acceptance. Prisoners do, however, ..ave reasons for thinking
that sentencing is unfair, and these reasons indicate a number
of concerns. Table 5.1 presents the reasons that prisoners
gave to explain why they thought sentencing was generally
unfair. Data are presented for both 1979 and 1980; and the
percentages are based on the overall number of responses given
to the question (as opposed to the number of respondents
answering). (It should be noted that in 1979, respondents
were allowed to give three answers to this question, although
only 7 respondents did so; in 1980, only the first two
responses were coded.)
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As this table indicates, the fact that sentences were
perceived as being inconsistent accounted to a large degree
for the dissatisfaction in 1979. Furthermore, the fact that
sentences were perceived as not matching the seriousness of
the crime was mentioned with a relatively high frequency in
1979. (The category of "other", for both years, contains a
number of responses that could not possibly be taken as the
answer to the question asked, or the response category was
filled by an n of one.) 1In 1980, dissatisfaction shifted to a
concern with the length of the sentence, and a concern with
racial injustice. 1Interestingly, those factors that were
mentioned with the greatest frequency in 1979 -- i.e.,
inconsistency and lack of fit between seriousness and severity
~— are two major concerns that sentencing guidelines purport
to address. And concern with inconsistency dropped by almost
21 percent by 1980; furthermore, no one in 1980 said that
sentences do not match the crimes.

Whether this finding is conclusive evidence that the
guidelines did in fact achieve their aim in just one short
year is, of course, doubtful. For one thing, if guidelines
were truly in operation, and operatin