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Post-Hypnot,c Testimony 
L, 

" ... an investigator should use hypnosis only in situations 
where the potential gains outweigh the risk of prejudice that may 
result and only after more traditional methods have failed." 

By 
KIMBERLY A. KINGSTON 
Special Agent 
FBI Academy 
Legal Counsel DiVision 
Federal Bureau of Investigation 
Quantico, VA 

Law enforcement officers of other than 
Federal jurisdiction who are interested 
in any legal issue discussed in this 
article should consult their legal 
adviser. Some police procedures 
ruled permissible under Federal 
constitutional law are of questionable 
legality under State law or are not 
permitted at a/l. 
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In Chowchilla, CA, a bus load of 
26 school children and their driver 
were kidnaped by 3 masked gunmen 
who forced the victims into an aban­
doned trailer truck buriec 6 feet under­
ground. Sixteen hours after their ab­
duction, the captives managed to free 
themselves and were soon rescued. 
Much to the investigators' dismay, 
however, neither the children nor the 
bus driver were able to provide any 
clues as to the identities of their kid­
napers. In desperation, a hypnotist 
was called to assist in the investiga­
tion. During his first session with the 
hypnotist, the bus driver was able to 
recall all but one digit of the license 
plate on the kidllapers' white van. This 
information helped investigators to 
identify and locate three individuals 
who were eventually arrested, tried, 
and convicted on kidnaping charges.1 

In Arizona, the mother of two 
young children stood helplessly by 
while her husband died of gunshot 
wounds inflicted during an exchange of 
fire with an intruder in their home. 
Highly traumatized as a result of the 
incident, the witness could not give a 
clear description of the intruder until 
she was placed under hypnosis. Once 
under hypnosis, the women not only 
assisted in the construction of a com­
posite drawing of a suspect but also 

recalled that the intruder had been 
shot during the altercation. The sus­
pect who was ultimately identified on 
the basis of the composite drawing 
had, at the time of his arrest, a fresh 
gunshot wound in the same location 
described by the witness under 
hypnosis.2 

These and countless other similar 
successes have made hypnosis a very 
popular and widely used investigative 
tool over the past 2 decades. So com­
mon has the use of hypnosis become 
in the investigation of crimes that many 
police departments and law enforce­
ment agencies have established spe­
cially trained units that exist primarily 
for hypno-investigative purposes. 
These so called "Svengali Squads" 
came into existence in the early 
1970's3 and have been credited with 
hundreds of convictions since that 
time. Unfortunately. hypnosis is not an 
exact science, and for every success 
story attributable to the "Svengali 
Squads," there is an equally striking 
example of how hypnosis has failed to 
produce accurate results. Conse­
quently, some courts are less than to­
tally enamored with hypnosis as a fo­
rensic tool and have Significantly 
curt&:led the usefulness of hypnosis in 
many jurisdictions. These courts ques­
tion the reliability of recall enhanced by 
hypnosis. whether the hypnotic proc­
ess affects the accuracy of pre­
hypnotic recall, and ultimately what, if 
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any, post-hypnotic testimony should be 
legally admissible against a criminal 
defendant. 

This article will identify the prob­
lems inherent in using hypnosis to en­
hance witness recall, discuss rules that 
State and Federal courts have adopted 
to determine the admissibility of post­
hypnotic testimony, and suggest pro­
cedural safeguards to be implemented 
when using hypnosis as an investiga­
tive tool. 

PROBLEMS WITH RELIABILITY 

As courts which have confronted 
this issue point out, experts in the "sci­
ence" of hypnosis themselves are 
unable to agree on a theory that ade­
quately explains the phenomenon of 
hypnotic recall. One school of thought 
maintains that memories are "re­
corded" in the human mind much like 
movies are recorded on film. Under 
hypnosis, these memories can be 
"played back" in precise detail, and as 
a result, the subject's memory is accu­
rately refreshed.4 While this particular 
theory enjoyed considerable accept· 
ance in the past, its popularity in re­
cent years has been usurped by a 
more realistic approach. Today, a ma­
jority of experts in the scientific com­
munity adhere to the proposition that 
the hUman mind perceives an event, 
receives the information, and retains 
only portions of the memory for later 
recall. Hypnosis can aid in that recall 
by relaxing the subject and removing 
exterior distractions. However, be­
cause hypnotic retrieval of memory en­
tails a reconstruction of events rather 
than an errorless "play back," recollec­
tions induced in this manner may be 
fraught with inaccuracies.s 

The inaccuracies associated with 
hypnotic recall cannot, necessarily, be 
blamed on the individuals involved in 
the process. Rather, the inaccuracies 
are more often attributable to problems 
inherent in the hypnotic process itself, 
problems such as hypersuggestibility, 
hypercompliance, and confabulation. 

Hypersuggestibility 

Hypnosis is a state of altered con­
sciousness "marked by heightened 
suggestibility"S or hypersuggestibility. 
Thus, an individual in a hypnotic state 
is very open and responsive to sug­
gestions made by the hypnotist. While 
this particular characteristic is what 
makes hypnosis a successful tech­
nique in both the medical and enter­
tainment fields, hypersuggestibility 
presents a very serious problem when 
using hypnosis for investigative pur­
poses. When using hypnosis to refresh 
the memory of a potential witness, 
there exists a very real danager that 
the subject will respond to suggestions 
made by the hypnotist, no matter how 
subtle or unwitting those suggestions 
may be. The unfortunate result is an 
inaccurately refreshed recollection 
based on a commingling of the sub­
ject's original observations and the 
suggestions received from the 
hypnotist? 

Hypercompliance 

Very closely related to 
hypersuggestibility is a characteristic 
of hypnosis known as hypercompli­
ance-the hypnotized subject's over­
whelming desire to please either the 
hypnotist or others who have urged 
him to undergo hypnosis.a Motivated 
by hypercompliance, it is not uncom­
mon for a subject being questioned un­
der hypnosis to suppress an appropri­
ate response and respond, instead, in 
a manner that he believes is expected 
of him.9 When the subject under hyp-

Apnl1986 23 
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" the admissibility of post·hypnotic testimony is contingent 
upon a showing that the hypnotically refreshed recall is reliable." 

nos is is a poter-tial witness attempting 
to refresh his memory, and the individ­
ual he is seeking to please is a prose­
cutor or an investigator, it is not difficult 
to imagine the havoc hypercompliance 
could wreak on the subject's accurate 
recall. 

Confabulation 

In a hypnotic state, a subject, al­
ready prone to hypersuggestibilily and 
hypercompliance, will unconsciously 
invent facts in order to answer ques­
tions posed by the hypnotist, if the 
subject lacks adequate knowledge or 
memory to respond honestly to the in­
quiry. This process of articifically en­
hancing memory or "filling in the gaps" 
is called confabulation. 1o 

Although hypersuggestibility, 
hypercompliance, and confabulation 
present serious problems when at­
tempting to refresh the recollections of 
a witness throllgr hypnosis, these 
problems are, by no means, unique to 
hypnosis. It is not uncommon for an in­
dividual who is overly anxious to assist 
in an investigation to engage in activi­
ties closely resembling hypersuggesti­
bility, hypercompliance, and confabula­
tion without the aid of hypnosis. 
However, many experts in the field of 
hypnosis contend that an additional 
feature of hypnosis puts the previously 
hypnotized witness in a class by him­
self. This distinguishing feature is the 
fact that a witness who admits to being 
uncertain of the accuracy of his recol­
lections prior to hypnosis often be­
comes firmly convinced of the accu­
racy of his recollections after hypnosis, 
despite the fact that his recollections 
may include false memories induced 
by hypersuggestibility, hypercompli­
ance, and confabulation.l1 
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These problems inherent in the 
use of hypnosis were powerfully dem­
onstrated in a laboratory test which in­
volved instilling false guilt in experi­
mental subjects through hypnosis. The 
subjects were so strongly convinced of 
their own guilt that they were unable to 
pass a subsequently administered lie 
detector test. Although completely in­
nocent, the subjects' admissions of 
guilt registered as truths on the 
polygraph. 12 

JUDICIAL ANALYSIS 

Overwhelming as the problems in­
herent in the hypnotic process appear 
to be, some experts still believe the 
harmful effects of hypnosis can be 
minimized and are of the opinion that if 
proper precautions are taken, previ­
ously hypnotized witnesses can pro­
vide accurate courtroom testimony.13 
Nevertheless, many appellate courts 
have opted to curtail drastically the use 
of previously hypnotized witnesses in 
criminal proceedings.14 The courts that 
have limited the use of post-hypnotic 
testimony have done so on the ground 
that prior hypnosis renders a witness 
intrinsically unreliable. However, like 
their counterparts in the scientific com­
munity, appellate court judges are 
unable to agree on what constraints 
should be placed on the use of post­
hypnotiC testimony. As a result, a wide 
discrepancy exists among the courts 
with regards to the admissibility of tes­
timony of a previously hypnotized 
witness. This discrepancy, in turn, has 
created a dilemma for the investigator 
deciding when to use hypnosis to en­
hance witness recall and for the prose­
cutor determining how to present his 
best evidence to support a criminal 
conviction. 

A review of the Federal and State 
appellate court decisions which ad-

dress the issue of admissibility of post­
hypnotic testimony indicates that the 
variance in treatment by these courts 
can be analyzed by grouping their de­
cisions into four categories: (1) Those 
that find prior hypnosis to be an issue 
affecting credibility, not admissibility; 
(2) those that make admissibility of 
post-hypnotic testimony contingent 
upon a showing of reliability; (3) those 
that declare inadmissible any testi­
mony based on hypnotic recall while 
permitting testimony relating to events 
recalled prior to hypnosis; and (4) 
those that hold prior hypnosis to be an 
absolute bar to admissibility. The 
cases in each category, although 
factually different, are decided on simi­
lar rationale. Each category is dis­
cussed below in terms of factors con­
sidered by courts in deciding the legal 
admissibility of such testimony. 

Credibility Not Admissibility 

This first category was created in 
the 19611 case of Harding v. State. 1S In 
that case, the Maryland Court of Spe­
cial Appeals became the first appellate 
court to address specifically the issue 
of the admissibility of post-hypnotic 
testimony. The trial court in Harding 
had heard the testimony of Mildred 
Coley, the victim of an apparent at­
tempted rape and murder, and had ad­
mitted her testimony over defense ob­
jections, despite the fact that the 
evidence clearly demonstrated the vic­
tim had little or no accurate recall of 
the assault prior to hypnosis. The trial 
judge allowed the case to go to the 
jury in its entirety with the following 
precautionary statement: 

"You have heard, during this trial, 
that a portion of the testimony of the 
prosecuting witness, Mrs. Coley, 
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was recalled by her as a result of 
her being placed under hypnosis. 
The phenomenon commonly known 
as hypnosis has been explained to 
you during this trial. I advise you to 
weigh this testimony carefully. Do 
not place any greater weight on this 
portion of Mrs. Coley's testimony 
than on any other testimony that 
you have heard during this trial. 
Remember, you are the judges of 
the weight and the believability of 
all the evidence in this case."16 

On appeal, the Maryland Court of 
Special Appeals upheld the defend­
ant's conviction and found that the 
post-hypnotic testimony of the 
prosecuting witness was sufficient to 
support that verdict. Essentially, the 
court held that prior hypnosis, in and of 
itself, does not render a witness in­
competent to testify and that any ill ef­
fects the hypnotic process may have 
on accurate recall create issues of 
credibility, not admissibility. In so hold­
ing, the court considered neither the 
potential dangers of hypersuggestibil­
ity, hypercompliance, or confabulation 
nor the viewpoints of the scientific 
community on the reliability of hypnot­
ically induced recall, Rather, the court 
simply emphasized the witness' own 
statement that she was testifying from 
her own refreshed recollection of the 
events as they occurred, the opinion of 
the hypnotist that there was "no reason 
to doubt the accuracy of the witness' 
recollections,,,17 and the trial court's 
cautionary instruction to the jury. 
Based on the foregoing observations, 
the appellate court believed it was 
justified in drawing the following 
conclusion: 

"The admissibility of Mildred Coley's 
testimony concerning the assault 
with intent to rape case causes no 
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difficulty. On the witness stand she 
recited the facts and stated she was 
doing so from her own recollection. 
The fact that she has told different 
stories or had achieved her present 
knowledge after being hypnotized 
concerns the question of the weight 
of the evidence which the trier of 
facts, in this case the jury, must 
decide."tB 

Although the rather simplistic ap­
proach adopted by the court in 
Harding drew considerable criticism 
from legal commentators and the 
Maryland court's position was subse­
quently reversed in me 1982 case of 
Collins v. State, 19 the case won imme­
diate acceptance among many State 
and Federal courts faced with like is­
sues, and the opinion has managed to 
retain considerable vitality.20 

Today, several courts still hold to 
the proposition that the possible ef­
fects of hypersuggestion, hypercompli­
ance, and confabulation impact on the 
weight, not the admissibility, of the tes­
timony of previously hypnotized 
witnesses. These courts assume that 
"skillful cross-examination will enable 
the jury to evaluate the effects of hyp­
nosis on the witness and the credibility 
of his testimony.',21 

Admissibility Contingent Upon 
Reliability 

Several State appellate courts 
since Harding have created a second 
category of cases on this issue by re­
jecting Harding's per se admissible 
standard, and instead, adopting a rule 
of limited admissibility.22 Court deci­
sions that fall into this category are 
more concerned with the problems in­
herent in the hypnotic process and 
hold that the admissibility of post­
hypnotic testimony is contingent upon 
a showing that the hypnotically re­
freshed recall is reliable. While these 
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courts agree that the key to admissibil­
ity of post-hypnotic testimony is relia­
bility, the methods prescribed for 
demonstrating such reliability vary 
greatly by jurisdiction. 

Some jurisdictions have embraced 
a very elementary test of reliability that 
requires the party proposing the testi­
mony of a previously hypnotized 
witness to show that the testimony is 
based on the witness' independent re­
call and is not merely the product of 
the hypnotic process. Conceivably, this 
burden could be met by demonstrating 
a consonance between the witness' 
pre- and post-hypnotic statements, 
corroboration of the witness' state­
ments made under hypnosis, or merely 
by establishing the opportunity of the 
witness to observe the events which 
he purports to recall under hypnosis.23 

Other jurisdictions apply a balancing 
test 24 which measures the probative 
value of the post-hypnotic testimony 
and weighs it against the "danger of 
unfair prejudice, confusion of issues, 
or misleading the finder of fact."25 

However, a majority of courts that 
subscribe to the limited admissibility 
rule have shifted their attention away 
from the proffered post-hypnotic testi­
mony and focus, instead, on the hyp­
notic process itself. Typically, these 
courts attempt to insure the reliability 
of post-hypnotic recall by imposing 
procedural safeguards which must be 
strictly adhered to during the hypnotic 
session. Although differing slightly 
from jurisdiction to jurisdiction, a ma­
jority of these safeguards have been 
adapted from suggestions made by Dr. 
Martin Orne,26 an expert in hypnosis, 
and are, therefore, fundamentally quite 
similar. 
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" .. . law enforcement officers should be selective in their use of 
hypnosis and should follow procedures that grant them the 
greatest likelihood of admissibility." 

Dr. Orne's suggestions were first 
introduced in the 1981 New Jersey Su­
preme Court case of State v. Hurd. 27 

In this casp., defendant HUrd was ar­
rested and charged with assault with 
intent to kill when the victim of the as­
sault identified Hurd as her assailant. 
The victim, Hurd's ex-wife, informed in­
vestigators that on the evening of the 
attack, she was asleep in the bedroom 
of her ground floor apartment when 
someone reached through the window 
and stabbed her numerous times. Al­
though she was unable to identify her 
attacker immediately after the incident. 
the victim asked the police to "check 
out" her former husband. Later, the 
victim was informed that her current 
husband, David Sell, and her former 
husband, Paul Hurd, were the primary 
suspects in the case. 

The victim then agreed to undergo 
hypnosis in an attempt to refresh her 
memory. While under hypnosis, the 
victim began to relive the incident and 
became hysterical. When asked 
whether the assailant was her ex­
husband. the victim responded 
affirmatively. 

After she was brought out of the 
hypnotic trance, the victim expressed 
mistrUst about her identification of 
Hurd. However, investigators encour­
aged her to vindicate her current hus­
band by making a formal identification 
of Hurd. Consequently, the victim gave 
a statement to police identifying Paul 
Hurd as her assailant. 

Prior to trial, the defendant moved 
to suppress the victim's proposed in­
court identification on the ground that 
the original identification procedure 
was tainted by the suggestive hypnotic 
process, and therefore, was inherently 
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unreliable. After hearing expert testi­
mony regarding the reliability of hyp­
notically refreshed recall in general 
and reviewing the circumstances of the 
particular hypnotic process in question, 
the trial court granted the defendant's 
motion to suppress. On ap~eal, the 
New Jersey Supreme Court upheld the 
trial court's decision to suppress the in­
court identification and imposed the 
following procedural safeguards to in­
sure the reliability of post-hypnotic 
testimony: 

1) The hypnotic session should be 
conducted by a licensed psychia­
trist or psychologist trained in the 
use of hypnosis. 

2) The qualified professional con­
ducting the hypnotic session 
should be independent of and 
not responsible to the prosecu­
tor, investigator, or the defense. 

3) Any information given to the hyp­
notist by law enforcement per­
sonnel prior to the hypnotic ses­
sion must be in written form so 
that subsequently the extent of 
the information the subject re­
ceived from the hypnotist may be 
determined. 

4) Before induction of hypnosis, the 
hypnotist should obtain from the 
subject a detailed description of 
the facts as the subject remem­
bers them, carefully avoiding 
adding any new elements to the 
witness' description of the 
events. 

5) All contacts between the hypno­
tist and the subject should be re­
corded so that a permanent rec­
ord is available for comparison 
and study to establish that the 
witness has not received infor­
mation or suggestion which 
might later be reported as having 
been first described by the sub­
ject during hypnosis. Videotape 

should be employed if possible, 
but should not be mandatory. 

6) Only the hypnotist and the sub­
ject should be present during any 
phase of the hypnotic session, 
including the pre-hypnotic testing 
and post-hypnotic interview.28 

Clearly, these safeguards, when made 
a condition precedent to admission of 
post-hypnotic testimony, are designed 
to limit the effects of hypersuggestion, 
hypercompliance, and confabulation 
while, at the same time, providing the 
court with adequate grounds on which 
to judge the reliability of post-hypnotic 
recall.29 

No matter what test in this cate­
gory is used to determine the admissi­
bility of post-hypnotic testimony-the 
elementary test of reliability, balancing, 
compliance with procedural safe­
guards, or a combination of all 
three-the result is the same: The 
party attempting to use a previously 
hypnotized witness must first persuade 
the court that the post-hypnotic recall 
of the witness is reliable and not sim­
ply the product of the hypnotic proc­
ess. Once the initial burden is met, the 
testimony will be admitted, "leaving the 
jury free to hear and weigh all evi­
dence the opponent of the testimony 
may offer regarding possibilities of 
pseudomemory resulting from sugges­
tion, confabulation, or deliberate 
untruthfulness."3o 

Hypnotically Induced Recall 
Inadmissible 

In a third category of cases involv­
ing hypnosis, a growing number of ap­
pellate courts are retreating from the 
case-by-case analysis of admissibility 
of post-hypnotic testimony, contingent 
upon its reliability. These courts are 
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holding, as a matter of law, that the 
probative vah,e of hypnotically induced 
recall is outweighed by the danger of 
prejudice in every instance.31 In their 
analysis, the courts that subscribe to 
this view unanimously rely on the test 
for the admissibility of scientific evi­
dence announced in the 1923 case of 
Frye v. United States 32 to support their 
decisions. 

In discussing the admissibility of 
evidence obtained through scientific 
means, the court in Frve rejected ex­
pert testimony based on a lie detector 
test, despite the fact that the proper 
foundation had been laid. The court 
held that regardless of the expertise of 
the operator, the lie detector test itself 
was too unreliable to warrant accept­
ance as a measure of truth. In so hold­
ing, the Frye court looked to the scien­
tific community and formulated the 
following rule: 

"Just when a scientific principle or 
discovery crosses the line between 
the experimental and demonstrable 
stages is difficult to define. 
Somewhere in this twilight zone the 
evidential force of the principle must 
be recognized, and while courts will 
go a long way in admitting expert 
testimony deduced from a well 
recognized scientific prinCiple or 
discovery, the thing from which the 
deduction is made must be 
sufficiently established to have 
gained general acceptance in the 
particular field in which it 
belongs.,,33 

Accordingly, the court in Frye deter­
mined that the lie detector test had not 
gained sufficient recognition among 
physiologists or psychologists to per­
mit the admissibility of evidence de­
rived from the administration of the 
test. 
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Since Frye, many jurisdictions 
have adopted the Frye test and ap­
plied it in a variety of situations,34 each 
with the same result. If the scientific 
principle, theory, or discovery in ques­
tion has not gained sufficient general 
acceptance in the scientific community 
from which it stems, the evidence 
arising from the use of such principle, 
theory, or discovery will not be admis­
sible in a court of law. 

Courts that apply the Frye test to 
determine the admissibility of post­
hypnotic testimony thus require the 
party offering the testimony to demon­
strate the general acceptance of hyp­
nosis among members of the scientific 
community. Regardless of the efforts 
displayed by proponents of hypnosis, 
courts which apply the Frye test to the 
admissibility of hypnotically induced 
testimony inevitably conclude that hyp­
nosis, although to a large extent ac­
cepted as a Viable therapeutic tool, is 
not generally regarded as a reliable fo­
rensic tool by hypnosis experts. This 
conclusion is not surprising, consider­
ing that one need only peruse legal 
and scientific journals to find a number 
of articles written by hypnosis experts 
that warn against the dangers of 
hypersuggestibility, hypercompliance, 
and confabulation-dangers that mili­
tate against the acceptance of hypno­
sis as a forensic tool.35 

Most courts which apply the Frye 
test, however, have been reluctant to 
declare all post-hypnotic testimony in­
admissible. Rather, they have at­
tenlpted to protect against the dangers 
inherent in the hypnotic process while, 
at the same time, preventing the total 
disqualification of a previously hypno­
tized witness by excluding only the tes­
timony that is based on hypnotically in­
duced recall. More specifically, these 
courts permit a witness to testify re­
garding events known prior to hypno­
sis but prohibit testimony based on 

events recailed only under hypnosis. 
Unquestionably, this position Is a com­
promise designed to preserve the use 
of hypnosis as an Investigative tElch­
nique under limited circumstances. 
This compromise is explained by the 
Arizona Supreme Court In the case of 
State ex rei Collins v. Superior Court 
for the County of Maricopa. 36 

"As a practical matter, if we are to 
maintain the rule of Incompetence, 
the police will seldom dare to use 
hypnosis as an Investigatory tool 
because they will thereby risk 
making the witness incompetent if it 
is later determined that the 
testilTlony of that witness is 
essential. Thus, applying the Frye 
test of general acceptance and 
weighing Ihe benefit against the 
risk, we ... hold that a witness will 
not be rendered Incompetent 
merely because he or she was 
hypnotized during the investigatory 
phase of the case. That witness will 
be permitted to testify with regard to 
those matters which he or she was 
able to recall and relate prior to 
hypnosis.,,37 

It is noteworthy that the Arizona 
Supreme Court in State ex rei Collins, 
like all other courts that have adopted 
a similar position, requires the prose­
cution to obtain and record information 
known to the witness prior to hypnosis. 
Only that pre-hypnosis recollection is 
admissible when the witness testifies. 
Other information obtained from the 
witness in the hypnotic session is use­
ful for investigative purposes but not 
as testimony.38 
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"Under current judicial analysis, hypnosis remains a useful 
investigative technique, and in many jurisdictions, p03t-hypnotic 
testimony has evidentiary value." 

Inadmissible Per Se 
Court decisions in the fourth oate­

gory of cases Qoncerning the admissi­
bility of post-hypnotic testimony hold 
that prior hypnosis of a witness is an 
absolute bar to admissibility of that 
witness' testimony.39 Some courts 
have reached this result by oombining 
the applioation of the Frye test with an 
analysis of the sixth amendment con­
frontation clause, concluding that the 
inherent dangers of the hypn~tic proc­
ess render a previously hypnotized 
witness completely incompetent to tes­
tify. These courts apply the Frye test in 
the same manner as those courts 
which exolude post-hypnotic recall as 
testimony. Their analysis, however, 
also include$ an application of the 
sixth amendment guarantee that all 
defandants have the right to confront 
witnesses against them. The right to 
confrontation embodies the right of de­
fendants to effectively and meaning­
fully oross-examine witnesses against 
them.40 The concern some courts have 
is that the hypnotic process may irrev­
ocably alter the witness' recall and de­
meanor so as to deny th3 defendant 
the opportunity to confront and cross­
examine the witness against him. Par­
ticularly troublesome to these courts is 
the fact that witnesses often I'lecome 
firmly convinced of their recollections 
made under hypnosis and thereby im­
munize themselves from the rigors of 
cross-examination. In State ex rei Col­
lins, the court stated the problem as 
follows: 

"The concern in the area of 
posthypnotic testimony is that 
posthypnotic memory may be 
different than prehypnotic memory. 

This memory alteration may result 
from purposeful or unwilling cues 
given by the hypnotist, the 
phenomenon of confabulation, and 
the need for the subject to achieve 
some sense of certainty within his 
or her own mind. The basic problem 
is that if a witness sincerely 
believes that what he or she is 
relating is the truth, they become 
resistant to cross examination and 
immune to effective impeachment 
to ascertain the truth."41 

Thus, the court in State ex reI Collins42 
and others with similar reasoning have 
ooncluded that because the impervi­
ous nature of previously hypnotized 
witnesses works to deny a defendant 
his fundamental right to effective 
cross-examination all posthypnotic tes­
timony is per se inadmissible in a crim­
inal trial. 

Although the per se inadmissible 
rule won fairly wide support from hyp­
nosis experts and legal commenta­
tors,43 most courts have not adopted 
this extreme approach. 

PROCEDURAL SAFEGUARDS 
As the analysis of court decisions 

concerning the admissibility of post­
hypnotio testimony indicates, there is 
continued inconsistency among juris­
dictions, and no uniform treatment ap­
pears forthcoming. Several State ap­
pellate courts which have ruled on the 
admissibility of post-hypnotic testimony 
have subsequently modified their own 
position on this issue.44 This variance 
in the way courts look at hypnosis has 
resulted in confusion on the part of law 
enforcement. Officers do not have a 
clear and structured view of when this 
investigative technique may be judi­
cially accepted in criminal 
prosecutions. 

Most courts that have addressed 
the issue, even those that hold the ex-

treme position that post-hypnotic testi­
mony is per se inadmissible, have con­
cluded that hypnosis is an acceptable, 
reliable Investigative technique.45 This 
ooncluslon suggests that hypnotically 
Induced recall may be used in further­
ance of investigation and to establish 
probable cause. However, investiga­
tors who wish to use hypnOSis as an 
investigative tool are placed in the 
unenviable position of having to guess 
whether the testimony of a witness 
who has undergone hypnosis will be 
admissible in court. The investigator 
who chooses to proceed with the use 
of hypnosis in his investigation risks 
losing a potentially valuable witness 
and possibly his whole case, if the 
court in his jurisdiction takes an ad­
verse position on the issue of admissi­
bility. Therefore, law enforcement offi­
cers should be selective in their use of 
hypnosiS and should follow procedures 
that grant them the greatest likelihood 
of admissibility. In this regard, the fol­
lowing procedural safeguards, which 
have evolved in judicial analysis of 
hypnosis, merit consideration. 

First, if an investigator is unsure of 
a particular court's position on the is­
sue of post-hypnotic testimony, he 
should use hypnosis only in situations 
where the potential gains outweigh the 
risl< of prejudice that may result and 
only after more traditional methods of 
investigation have failed. To insure fur­
ther the admissibility of a witness' 
post-hypnotic testimony, hypnosis 
should only be used to further a legiti­
mate investigative need and should 
not be used simply to bolster a 
witness' oonfidence. 

28 FBI Law Enforcement Bulletin ._. ______ . __ . _____ ~_ .. ~ ____ ~ ____________ . 
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Second, the investigator who 
chooses to use Investigative hypnosis 
and desir~s to have the testimony of 
hypnotized witnesses admissible in 
court should consider following the 
procedural safeguards that were an­
nounced in the Hurd case. 46 These 
safeguards require use of a licensed 
psychologist or psychiatrist trained in 
the use of hypnosis, who is independ­
ent of both prosecution and defense 
and whose contacts with the witness 
are both restricted and recorded. 

By following these safeguards, the 
investigator insures the admissibility of 
the witness' post-hypnotic testimony, if 
the court in his jurisdiction adopts ei­
ther the Harding 47 per se admissible 
rule or the limited admissibility rule ad­
vanced by the court in Hurd. Under 
both rules, following the safeguards 
establishes the reliability of the post­
hypnotic testimony. Compliance would 
enhance the witness' credibility in the 
jury's eyes under Harding and estab­
lish reliability of the process itself be­
fore the court under the Hurd rule. 
Moreover, because the safeguards 
specifically require the recording of a 
subject's pre-hypnotic recall, adher­
ence to the safeguards will document, 
and thereby save, the pre-hypnotic 
portion of the witness' testimony in tile 
event the court rules that only post­
hypnotic recall is inadmissible. As the 
Arizona Supreme Court required in 
State ex reI Collins, the investigator 
should always obtain and record infor­
mation known to the witness prior to 
hypnosis. 

Finally, the reliability of the hyp­
notic process itself can be improved if 
both the subject and the hypnosis ex­
pert conducting the session are not 
made aware of the identities of poten­
tial suspects or the investigator's theo­
ries regarding the case. These precau­
tions will reduce the possibility that the 
subject's post-hypnotic recall is the 

product of hypersuggestibility, hyper­
compliance, or confabulation and fur­
ther enhance the chances of 
admissibllity.4B 

CONCLUSION 

Under current judicial analysis,49 
hypnosis remains a useful investiga­
tive technique, and in many jurisdic­
tions, post-hypnotic testimony has evi­
dentiary value. However, investigators 
who use this technique should take ev­
ery precaution to insuro the reliability 
of both the hypnotic process itself and 
the witness' post-hypnotic recall. While 
most experts beliel/e.that the effects of 
hypersuggestibility, hypercompliance, 
and confabulation can never be totally 
eliminated when using hypnosiS to '3n­
hance recall, strict adherence I" proce­
dural safeguards can minimize their ef­
fects and provide the best opportunity 
for admissibility of post-hypnotic 
testimony. [?lmO 
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