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Interrogation

Post Miranda Refinements

ot

(Conclusion)

’ “...interrogation can just as easily be done by conduct as
words, and caution should be the guiding principle employed to
insure the confession obtained will be admissibie in court.”

Part I of this article outlined the le-
gal importance of “interrogation” by re-
viewing the rules governing custodial
interrogation. It also began an analysis
of categories of cases concerning what
is and is not “interrogation” following
the Supreme Court's definition of that
term in Rhode Island v. Innis as either
express questioning or its functional
equivalent.®? Part | concluded that
general on-the-scene questioning was
not deemed to be interrogation, nor
was questioning normally attendant to
arrest and custody.

This part of the article will com-
plete the discussion of the meaning of
interrogation and then discuss the Su-
preme Court's recent decision involv-
ing a public safety exception to the
Miranda rule which governs custodial
interrogations.

Inculpatory Statements in Response
to Police Comments

Many defendants have provided
incriminating statements which appear
to have been made in response to
something a police officer has said. In
those cases, the police statements
were not in the form of direct ques-
tions, but rather, can be subdivided
into the following categories:
1) Furnishing the accused Miranda
warnings, 2) comments reflecting an
opinion of the officer concerning the

defendant or the defendant'’s guilt, 3) a
reference to some investigative step
which the police have employed or will
employ, or 4) a general, nonspecific
conversation with the defendant. In re-
sponse to each, the defendant has
provided an incriminating statement or
admission and later argued that the
police officer’'s comments were the
equivalent of interrogation, rendering
the admission or statement inadmissi-
ble. Each of these categories will be
discussed in turn.

Occasionally, 'a defendant will
make an incriminating statement dur-
ing or immediately following the advice
of Miranda rights. Then, in an attempt
to prevent that statement from being
used against him, the defendant
claims that Miranda warnings alone
constitute interrogation. Such argu-
ments have been unsuccessful. For
example, in United States V.
Johnson,5 the defendant was arrested
following his sale of a substance
thought to be cocaine to an under-
cover officer. In fact, the substance
was not cocaine but a substituted
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Law enforcement officers of other than
Federal jurisdiction who are interested
in any legal issue discussed in this ar-
ticle should consult their legal advisor.
Some police procedures ruled permis-
sible under Federal constitutional law
are of questionable legality under
State law or are not permitted-at all.
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white powder. After his arrest, the de-
fendant was taken to the police station
and advised of his Miranda rights. Im-
mediately thereafter, he asked why he
was being arrested, since the sub-
stance he had sold to the undercover
officer was not a controlled substance.
That statement was subsequently of-
fered into evidence in the resulting
criminal fraud trial over the defendant's
objection that Miranda warnings them-
selves constitute interrogation. The
court overruled the objection, holding
that the Miranda warnings are not a
form of interrogation.

Just as Miranda warnings alone
do not constitute interrogation, neither
does an officer's inquiry as to whether
a defendant understands and is willing
to waive those rights. Thus, a defend-
ant's response that he understood his
Miranda rights may be admissible to
show that he was thinking clearly im-
mediately after the commission of the
crime, and therefore, was not insane.
“It borders on absurd to characterize
an inquiry into whether a defendant
understands his Miranda rights as an
‘interrogation’ justifying exclusion,”
since there is no way the officer could
reasonably have known the defend-
ant's response would undermine an in-
sanity defense.52

A more difficult question is raised
when a police officer provides his own
opinion of the defendant or the defend-
ant’s guilt. Are such comments interro-
gation? Should the officer reasonably
anticipate such personal comments
will elicit an incriminating response?
The cases deciding this issue do not
provide a uniform answer,

Two cases illustrate the contrary
resuits reached where officers offered
a personal opinion of the defendant. In

United States v. King,®* a defendant
was arrested and lawfully interrogated
concerning his involvement with
counterfeit credit cards. Later, he was
interrogated again by detectives re-
garding a murder, During that second
interrogation, one detective referred to
the defendant as “stupid.” Following
the interrogation, while the defendant
was being transported to the jail, the
same detective again occasionally re-
ferred to the defendant as “stupid.” Ob-
Jecting to being called “stupid,” the de-
fendant turned to the other detective
and said, “Tell him that{ am not a bad
guy, | am not into violence. | am not a
violent person. You know me, | am into
plastic and credit cards, but | am not
into any violence. | never hurt anyone
in my life.”% The court permitted that
statement to be used in evidence
against the defendant, since “[t]his
name-calling is not ‘interrogation’
within the meaning of /nnis.”®®

In contrast, a court found similar
name-calling to be the equivalent of in-
terrogation in. United States v,
Brown.%8 There, the defendant con-
tested the admission into evidence of
the statements he had made to a po-
lice officer concerning his activities in-
volving the sale of narcotics. The de-
fendant was successful in doing so
when he convinced the court that the
police officer had taunted him with be-
ing a "pimp and doper" who “sells dope
to little black children.”®” The court
concluded that the police officer’s
name-calling “conduct was designed
and reasonably likely to evoke re-
sponse in kind, damaging .., and
quickly recorded ... for later use,"® It
was interrogation.

Different results have also been
reached in cases where the officer’s
opinion is directed at the defendant’s
guilt, For example, in U.S. ex rel.
Abubake v. Redman,® a police officer,
who had not yet obtained a valid




“. .. police officers should be careful if they engage in a
conversation with a defendant who has not yet waived his
Miranda rights or who has invoked one of his Miranda protections.”

waiver of the defendant’'s Miranda
rights, outlined the case which he had
built against the defendant to let him
know that he would not “be telling [the
officer] anything new.”” Thereafter,
the defendant made a series of
incriminating statements which he sub-
sequently sought to exclude at trial.
The court granted his motion to sup-
press, holding that persuading a de-
fendant to confess by positing his guilt
amounts to interrogation, impermissi-
ble here since no waiver had been
obtained.

When confronted with a similar sit-
uation, another court, however, con-
cluded no interrogation had taken
place. Ir. United States v. Guido,”" a
defendant was arrested, advised of his
Miranda rights, and invoked his right to
consult with an attorney. On the way to
the courthouse, the defendant asked
the agents why he had been arrested.
The defenrdant was told that the arrest
was based on an investigation which
proved he was dealing in illegal narcot-
ics and that he should consider
cooperating instead of contesting the
charges. Later, he was further told that
the investigation had shown the de-
fendant to have sold narcotics at a par-
ticular locaticn—a candy store. The
defendant replied, “Oh, ... Ckay. |
knew that one was trouble.”” |n
declining to find that the agent's com-
ments concerning the investigation
and cooperation constituted interroga-
tion, the court stated:

“We do not accept the proposition
that a discussion of cooperation is
inherently a form of questioning for
purposes of Miranda.... There is
no indication that the agent's con-
duct was ‘designed to elicit an
incriminating response’ .., or that
[the defendant] was ‘peculiarly sus-

ceptible’ to an appeal to
cooperate, ,, "™

Because of the dissimilar results
reached by courts trying to determine if
personal opinions of officers or opin-
ions as to guilt constitute interrogation,
an officer would be weli-advised to
avoid making such comments, unless
he .is certain that interrogation is
lawfully permitted.

In contrast to cases where per-
sonal opinions of an officer have been
held to be interrogation, merely
describing to the defendant potential
investigative steps which will follow
has been held not to be interrogation.
In United States v. Thierman,”* a de-
fendant was arrested at his residence,
given Miranda warnings, and invoked
his right to consuit a lawyer. Arresting
officers commented to him that they
would have to talk with the defendant's
girlfriend, family, and other friends as
part of their continuing investigation to
recover stolen postal checks, When he
heard that, the defendant made sev-
eral damaging admissions which he
later moved to suppress. In denying
his motion to suppress, the trial court
concluded that the officer's comments
“'merely reiterated the obvious' and
did not amount to any interrogation,
and were even less evocative than
those in Innis."”®

IHustrative of the last group of
cases involving general, nonspecific
conversations between an officer and
a defendant is United States v.
Voice.”® Voice appealed his conviction
for murder, challenging three admis-
sions he had made to various law en-
forcement officers while in custody.
The first such admission occurred
when an officer who was transporting
Voice to jail observed that he was
nervous and attempted to calm Voice
by telling him everything would be
okay. In response, Voice said, “Leave
me alone or I'll kil you too."”” On an-

other occasion in a police car, Voice
heard a radio news report concerning
a food stamp fraud and offered, “...
they ask me why | did what 1 did.
Abernathy has been ripping them off
for years."”® Lastly, an officer asked
Voice a question concerning his epi-
lepsy medicine, and Voice replied that
his medicine caused his accidents,
such as when “| killed Scottie.””®

The court ruled that none of the
comments to Voice was interrogation.
All of the comments to Voice were in
the context of general conversation.
Voice's incriminating statements were
spontaneous remarks. As such they
were not obtained in violation of the
Miranda rule. In fact, Miranda itself
recognized that “[v]olunteered state-
ments of any kind are not barred by
the Fifth Amendment and their admis-
sibility is not affected by our holding
today."&°

In summary, police officers should
be careful if they engage in a conver-
sation. with a defendant who has not
yet waived his'Miranda rights or has
invoked one of his Mijranda protec-
tions, While some courts have con-
cluded that such conversations do not
constitute interrogation, there is not a
sufficiently clear common thread
among those cases which would pro-
vide reliable guidance to officers upon
which they could govern their conduct,
Accordingly, the best advice is to re-
frain from all but general, nonspecific
conversations unrelated to the offense
for which the person‘in custody was
arrested.®’

Nonverbal Interrogation

The final category of cases ad-
dressing interrogation focuses on the
last portion of the Supreme Court's
definition of that term in Rhode Island
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“As long as an officer acts in accordance with normal arrest and
booking procedures, that conduct will not be deemed the
equivalent of interrogation.”

v. Innis.®? That definition included as
interrogation “. .. actions on the part of
police .., that the police should know
are reasonably likely to elicit an
incriminating response.”® In these
cases, the issue is not a question
asked by the police or even a spoken
word. Rather, some type of police con-
duct which causes a defendant to uiter
an incriminating response is at issue.
This category can be subdivided into
two areas—conduct which is routine
police practice and conduct which is
contrived by police outside of normal
police procedures.

Illustrative of cases in which de-
fendants have incriminated themselves
in response to routine police practices
is United States v. Sullivan.® There,
the deferidant had been arrested for
his involvement in a drug trafficking
operation using commercial courier
services. After the defendant invoked
his right to silence, he was taken to jail
for processing. In his presence, a
search and inventory of his personal
belongings located a receipt from the
commercial courier. As it was being
noted on the inventory, the defendant
said, "You found what you're looking
for. That's all you need.”® In denying
the defehdant's motion to suppress
that incriminating statement, the court
ruled that the inventory practice did not
constitute interrogation and that the
defendant's remarks were volunteered
and spontaneous.

A similar result was reached in
United States v. Carroll.®® Carroll also
shows the extreme arguments which a
defendant will raise to prevent the ad-
mission into evidence of a confession.
Here, the defendant was arrested for
attempting to enter a federally insured
bank with the intent to commit a felony
therein, After his arrest, he was taken

28 ¢ FBIl Law Enforcement Bullstin

to be fingerprinted. The officer who
took the prints smiled broadly at the
defendant after examining the roiled
fingerprints. This apparently unnerved
the defendant who asked why the offi-
cer was smiling, Although the officer
first resisted. any further conversation,
when the defendant persisted, the offi-
cer told him that certain fingerprints
had been found at the bank. At that
point, the defendant made a damaging
admission concerning his presence at
the bank,

In Carroll, the defendant argued
that the officer’s act of smiling during
the fingerprinting process constituted
interrogation. The court disagreed and
stated:

“That [the officer] smiled when he
looked at Carroll's prints does not
make [his] ‘words -or actions’ the

‘functional equivalent of interroga-
tion' under Miranda v. Arizona.”®”

A contrary result was reached in a
recent State case, however. In State v.
Quinn,®® the court ruled that showing a
robbery suspect a copy of the Applica-
tion for Statement of Charges which
declared that several co-defendants
had implicated the defendant as the in-
stigator of the robbery was impermissi-
bie, Since the defendant had already
invoked his right to counsel, the issue
was whether that conduct, done with-
out spoken words, constituted interro-
gation. In finding that interrogation had
occurred, the court reasoned that
though the Application for Statement of
Charges was a routine, standard pro-
cedure, -handing it to the defendant to
read was an impermissible attempt fo
elicit an incriminating response. Ac-
cordingly, the statement given by the
defendant after reading the document
was propefly suppressed.

The Quinn case is distinguishable
from Sullivan and Carroll, since the of-
ficer in Quinn went beyond normal po-

lice practices, while the actions com-
plained of in Sullivan and Carroll were
entirely consistent with normal operat-
ing procedures. As long as an officer
acts in accordance with normal arrest
and booking procedures, that conduct
will not be deemed the equivalent of
interrogation,®®
As to the second subcategory of
cases, two Federal cases reflect the
hazard of contriving some action in the
hope that an incriminating response
will follow. In United States v.
McCain,®° the defendant was stopped
upon her entry inte the United States
on suspicion of being an internal.drug
smuggler. Prior to any Miranda warn-
ings, she was given a booklet of news-
paper clippings describing a number of
tragedies suffered by those who chose
to swallow containers of drugs in an at-
tempt to smuggle the drugs into the
country. The defendant’'s response to
reviewing the newspaper clippings was
to blurt out, “Yes, | do have narcotics
in my body”® The court spent little
time in deciding that the booklet was
the equivalent of interrogation, saying:
“The psychological intent of this col-
lection of news stories, although
consistent with the duties of cus-
toms officers, is obvious. Interroga-
tion can take many forms. This is
one of the most effective.”®2

In the second case, U.S. ex rel.
Church v. DeRobertis,®® the defend-
ant, Mike Church, was arrested along
with his brother Casey Church. Their
oldest brother Kelly, an escapee from
prison, was soon recaptured and
lodged at the same jail. The Church
parents became worried about Casey,
the youngest and the only one who
had never before been in jail. The par-
ents encouraged Kelly to aid his
younger brother. Kelly spoke to Casey,




then asked the jailers to place Kelly in
the same cell with Mike. While sharing
the cell with Mike, who twice earlier
had invoked his rights to silence and
counsel in interviews with pofice, Kelly
convinced Mike to make a full confes-
sion and exculpate brother Casey.
Mike agreed and requested the police
to return and ultimately provided them
with a written confession. Mike later
challenged the admissibility of the con-
fession, claiming that the simple act of
placing Kelly in the same cell with Mike
was contrived by the police for the pur-
pose of obtaining a confession and
was, in fact, a form of interrogation.

The seventh circuit court of ap-
peals rejected that argument. The
court recognized that police conduct,
as well as words, can be interrogation
but “not everything leading a suspect
te change his mind amcunts to
interrogation.”® The court concluded
that the controlling fact was that the
police merely accommodated Kelly's
request to share the cell with Mike and
the confession given by Mike was,
therefore, “a spontaneous, altruistic
confession. It was the work of the
Church family, not of ‘custodial interro-
gation’ * within the meaning of
Miranda."®® The court made clear that
had the police contrived the idea to put
Kelly into Mike's cell to influence Mike
to confess, the result may have been
different, But here, the absence of any
“potential trickery or overbearing by
the police”®® meant that no interroga-
tion had taken place.

The potential for action or conduct
equating to nonverbal interrogation is
bounded only by the imagination of law
enforcement. No easy rule can be
adopted to guide what action is

permitted and what action is not, since
the facts of each case may cause dif-
ferent decisions in seemingly similar
cases. lt is important only to remember
that interrogation can just as easily be
done by conduct as words, and cau-
tion should be the guiding principle
employed to insure the confession ob-
tained will be admissible in court.

An Exception to the
Interrogation Rule

The holding of Miranda v. Arizona
was very clear that no custodia! inter-
rogation could take place unless pre-
ceded by specific warnings and a
waiver. That rule, announced in 1966
was, in fact, stated in absolute terms:
"As with the warnings of the right to re-
main silent and that anything stated
can be used as evidence against him,
this warning [of the right to consult with
a lawyer and to have the lawyer pres-
ent during questioning] is an absolute
prerequisite to interrogation.”®” That
barrier to interrogation stood unmoved
until 1984 when the Supreme Court
announced the first exception to the
Miranda rule.

In New York v. Quarles,®® the Su-
preme Court departed from its rigid
rule and allowed into evidence a state-
ment and evidence derived from that
statement which was secured by inter-
rogation prior to any Miranda warnings
or a waiver. In Quarles, a women re-
ported to police that she had just been
raped by a man carrying a gun. She
provided a physical description of her
assailant and told the police that she
had seen the man enter a nearby su-
permarket. Police drove to the store
and observed the man inside at about
the same time the man saw the offi-
cers. The man ran toward the rear of
the store, pursued by an officer who
had drawn his gun. When the officer
found the defendant, he immediately
ordered him to stop and put his hands

over his head. The officer then frisked
the defendant and discovered that the
defendant was wearing a shoulder hol-
ster which was empty. After hand-
cuffing the defendant, the officer asked
where the gun was. The defendant
nodded in the direction of some empty
cartons and responded, “The gun is
over there.” Only after the gun, a
loaded .38-caliber revolver, was recov-
ered was the defendant advised of his
Miranda rights,

The defendant was subsequently
charged with criminal possession of a
weapon, but the trial court refused to
admit the statement concerning the lo-
cation of the gun into evidence. The
trial court ruled that defendant Quarles
had been subjected to custodial inter-
rogation without first being warned of
his Miranda protections and refused to
recognize an emergency exception to
the Miranda requirements, On appeal,
the Supreme Court reversed that deci-
sion and carved an exception to
Miranda for questions reasonably
prompted by a concern for public
safety.®

This newly created public safety
exception to Miranda arose from a bal-
ancing of interests test. The Supreme
Court in Quarles first analyzed the rea-
soning of the Miranda Court, That
Court had recognized that while fewer
people would respond to police ques-
tions after being warned of their right
to silence, the cost to society of not
convicting some guilty suspects must
be borne to uphold the fifth amend-
ment  privilege . against self-
incrimination, However, the Quarles
Court found that in emergency situa-
tions in which protection of the public
from immediate threats to safety is at
stake, the balancing of interests
weighs differently. “So long as the gun
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‘doctrinal underpinnings of Miranda [do not] require that it

be applied in all its rigor to a situation in which police officers
ask questions reasonably prompted by a concern for public

safety.””

was concealed somewhere in the su-
permarket, with its actual whereabouts
unknown, it posed more than one dan-
ger to the public safety....”'® Be-
cause of this immediate threat to pub-
lic safety, as opposed to a potential
threat that a guilty man may be
acquitted, the need for the prophylactic
rule of Miranda must give way to the
greater need to protect public. safety.
Thus, the “doctrinal underpinnings of
Miranda [do not] require that it be ap-
plied in all its rigor to a situation in
which police officers ask questions
reasonably prompted by a concern for
public safety.”'®! Accordingly, even as-
suming the question concerning the lo-
cation of the gun constituted interroga-
tion, Miranda is inapplicable.

Conclusion

It is important for law enforcement
officials to understand both the legal
implications of “interrogation” and the
meaning .given this term by /nnis and
its progeny.- Since 1966, law enforce-
ment officials have been working un-
der a rule which prohibits interrogation
in custodial situations until a package
of warnings designed to safeguard the
privilege against self-incrimination has
been administered and a valid waiver
of those warnings obtained. Even after
those warnings have been given and a
waiver obtained, interrogation may still
not be permitted if at some point the
suspect elects to remain silent or to
consult with an :attarney.

Interrogation is a vital law enforce-
ment technique. It may take the form
of direct questioning to uncover a sus-
pect's guilt, or it may be words or ac-
tions by police that are the functional
equivalent of direct questioning, also
aimed at detecting a suspect's guilt.
Understanding this principle will enable
the law enforcement officer to avoid
impermissible interrogation and ensure
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the admissibility of confessions in a

court of law. EBI
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