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I NTRODUCTI ON 

The Juvenile Justice and Del inquency Prevention Act [P.L. 93-415J was enacted 
in 1974 by the United States Congress and signed into law by President Ford.1 

The Act (JJDPA) establishes a program of cooperative federalism whereby states, 
in order to obtain federal funds, agree to conform their practices to the 
federal requirements set forth in the legislation. Th: Act provided. for a 
three-year authorization of $350 million and the creatl0n of the Offlce of 
Juvenile Justice and Delinquency Prevention (DJJDP) within the Law Enforcement 
Assistance Agency to coordinate all federal juvenile justice programs. The Act 
al so provided for the awarding of formula gran.ts to .s~ate: as well as 
discretionary grants to public and private agencies ln partlclpatlng states for 
the development of innovative approaches to the prevention and treatment of 
juvenile delinquency. 

The primary condition for recelvlng these funds was an agreement by the 
participating state to deinstitutionalize all status offenders and non­
offenders and to assure that juveniles and adults ",:ere completely separated 
when held in the same facility.2 In 1980 Congress amended the Act to require 
that all juveniles be removed from adult jails and lockups by December 8, 1985 
[Juvenile Justice Amendments of 1980, P.L. 96-509J.3 Failure of a state to 
achieve compliance with this jail removal provision could result in the 
termination of that state's eligibility for formula grant funds.4 

It is generally bel ieved that the termination of federal funds is the sole 
consequence for a state's failure to remove all juveniles from adult jails. 
Recent U.S. Supreme Court decisions, however, have held that federal sta~utes 

which are primarily funding in nature and which do not expressly authorlze a 
private right of action by an aggrieved individual for deprivation caused by a 
violation of the statute may be construed to impl iedly provide such a remedy. 

This paper will examine these cases to determine whether the JJDP Act meets the 
criteria set forth by the Court with respect to an implied cause of action. 

U.S. SUPREME COURT DECISIONS RELATING TO IMPLIED CAUSE OF ACTION 

The earliest instance of a U.S. Supreme Court decision infering a private right 
of action is Texas & Pacific R. Co. v Rigsby 241 US 33 (1915). In that case 
the Court stated: 

"A disregard of the command of the statute is a wrongful 
act, and where it results in damage to one of the class for 
whose special benefit the statute was enacted, the right to 
recover damages from the party in default is implied .... 5 
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A series of subsequent cases built upon and refined this principle. These 
various criteria were brought together in Cort v Ash 422 US 66 (1975). This 
case is now considered the prevailing test for determining whether there exists 
an implied private remedy for the violation of a federal statute. Four factors 
must be considered and analyzed: 

1. Was the statute enacted for the benefit of a special 
class of which the plaintiff is a member? 

2. Is there any indication of legislative intent, explicit 
or implicit, either to create such a remedy or to deny one? 

3. Is it consistent with the underlying purposes of the 
legislative scheme to imply such a remedy for the 
pl ai ntiff? 

4. Is the cause of action one traditionally relegated to 
state law, in an area basically the concern of the states, 
so that it would be inappropriate to infer a cause of 
action based soley on federal law? 

The importance of the judicial history of this issue is that with one unique 
exception, the U.S. Supreme Court has never refused to imply a cause of action 
where the language of the statute explicitly conferred a right directly on a 
class of persons which included the plaintiff in a case.6 

In 1979, ; n Cannon v Un; vers; ty of Chi cago, 441 US 677, the U.S. Supreme Court 
applied the four Cort factors to hold that Title IX of the Education Amendments 
of 1972 created an implied cause of action to enforce that law's prohibition of 
the use of federal funds in programs which discriminates on the basis of sex. 
Cannon is an important case to analyze in this context, not only to illuminate 
how the Court applies the Cort factors, but also because of the significant 
similarities between the law under consideration in this case and the JJDP Act. 
Title IX, like the JJDP Act, was enacted pursuant to Congress' spending 
authority; it prohibits certain activities by the recipients of those funds; it 
contains an express remedy for violations of the law which is limited to the 
termination of federal funds; and, it does not expressly authorize a private 
right of action for aggrieved individuals. 

In Cannon the Court stated that the answer to the first Cort factor ... !ould be 
found in an analysis of the language of the statute', itself.? Because the 
Court has been reluctant to imply a private cause of action under statutes 
whi ch create benefits for the general publ ic, as opposed to those enacted for 
the benefit of a special class, an examination of the exact words used by 
Congress is essential. The Court stated that had Congress written the law to 
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reflect a total ban on discriminatory conduct by recipients of federal funds or 
as a prohibition against the disbursement of public funds to educational 
institutions engaged in discriminatory practices, it would be unlikely that an 
implied private cause of action would be found.8 

The Court's analysis of the statute in question, however, resulted in a holding 
that Congress expressly identified the class it intended to benefit through the 
Ac t' s 1 anguage: 

" •.• No person in the United States shall, on the basi s of 
sex, be excluded from participation in, be denied the 
ben e fit s 0 f, 0 r be sub j e c ted to dis c rim ina t ion un d era ny 
educati on program or acti vity recei vi ng Federal fi nJnci al 

. t "9 aSS1S ance ..• 

Thi s statutory 1 anguage pl aced "an unmi stakabl e focus" on a benefited cl ass of 
persons discriminated against on the basis of sex. Since the 8laintiff was 
found to be a member of that class, the first Cort test was met'! 

The Court then reviewed the legislative history of Title IX and determined that 
Congress intended to pattern it after Title VI of the Civil Rights Act of 
1964.1 1 As is true of Title IX, Title VI provides an administrative mechanism 
for terminating federal funds for violations and does not expressly mention a 
private remedy. Referring to the Congressional Record transcript of the 
congressional debate over Title IX, the Court held that the drafters explicitly 
assumed that Title IX would be interpreted and applied as Title VI had during 
the previous eight years, i.e., a private remedy was implied.1 2 Further, 

" ... in situations such as the present one in which it is 
clear that federal law has granted a class of persons 
certain rights, it is not necessary to show an intention to 
create a private cause of action, although an explicit 
purpose to deny such cause of an action would be 
controlling."13 

Thus, if the legislative history of a particular enactment reflects an intent 
to deny or prohibit a private cause of action, the Court would not be favorable 
toward an argument that such a remedy should nevertheless be implied. 

Cannon clarified the third Cort factor as follows: 

"Third, under Cort, a private remedy should not be implied 
if it would frustrate the underlying purpose of the 
legislative scheme. On the other hand, when that remedy is 
necessary or at least helpful to the accomplishment of the 
statutory purpose, the Court is decidedly receptive to its 
impl ication under the statute.,,14 
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The clear purpose of Title IX, according to the Court, was two-fold. First, 
Congress wanted to avoid the use of federal resources tD support discriminatory 
practices. Second, Congress wanted to provide individual citizens effective 

. . t d' .. t ti s 15 protectlon agalns lscrlmlna ory prac ce. 

"The first purpose is generally served by the statutory 
procedure for the termination of federal financial support 
for institutions engaged in discriminatory practices. That 
rem e dy is, howe v e r, s eve rea n d 0 f ten m ay not pro v ide a n 
appropriate means of accomplishing the second purpose if 
merely an isolated violation has occurred. In that 
situation, the violation might be remedied more efficiently 
by an order requiring an institution to accept an applicant 
who had been improperly excluded. Moreover, in that kind 
of situation it makes little sense to impose on an 
individual, whose only interest is in obtaining a benefit 
for herself, or on HEW, the burden of demonstrating that an 
institution's practices are so pervasively discriminatory 
that a complete cutoff of federal funding is appropriate. 
The award of individual rel ief to a private 1 itigant who 
has prosecuted her own suit is not only sensible but is 
also fully consistent with -- and in some cases even 

h t t ,,16 necessary to -- the orderly enforcement of t e s atu e. 

Thus, the Court found no inconsistency between the public remedy explicitly 
stated in Title IX and an impl ied private remedy under that Act. The Court 
also agreed with HEW (the federal agency responsible for ad~iniste~ing T;t~e 
IX) that a private remedy would provide the agency with effectlve asslstance ln 
achieving the law's purposes, especially in light of the agency's statement to 
the Court that it did not possess the resources necessary to enforce the law in 
a number of circumstances.!7 

This holding reinforced the Court's earlier decision in Rosado v Wyman, 397 US 
397 (1970), where it held that the Court would be "most reluctant to assume 
Congress has closed the avenue of effecti~e. judic.ial re.view to th~f~ 
individuals most directly affected by the admln1strat10n of ltS program, 
even if the agency has the statutory power to cut off funds for non-complianc~. 
This reluctance was, in part, founded on the perception that a funds cutoff 1S 
a drastic remedy with injurious consequences to the supposed beneficiaries of 
the Act. 
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The fourth Cort factor, whether the subject matter is an issue basically the 
concern of the states, posed no problem for the Cannon Court. Since the Civil 
War, the federal government and federal courts have been primarily responsible 
for protecting citizens against discrimination of any sort.l 9 Moreover, 

" ... it is the expenditure of federal funds that provides 
the justification for this particular statutory 
prohibition. "20 

In 1979 the Court held in Chapman v. Houston Welfare Rights Organization, 441 
U.S. 672, that 42 U.S.C. sec. 1983 protections apply to all rights secured by 
federal statutes "unless there is clear indication in a particular statute that 
its remedial provisions are exclusive or that for various other reasons a 1983 
action is inconsistent with congressional intention."21 

The following year the Court held in Maine v. Thiboutot, 448 U.S. 1 (1980), 
that 42 U.S.C. sec. 1983 provides a cause of action for state deprivations of 
II rig h t sse cur e d II by II the 1 a w SilO f the Un i ted S tat e s. S u c h are me dy, howe v e r , 
is not available where the governing statute provides an exclusive remedy for 
violations of its terms.22 

In 1981 the Court essentially expanded the criteria for enforcing substantive 
rights in federal courts in Pennhurst State School and Hospital v. Halderman, 
451 U.S. 1 (hereafter cited as Pennhurst 1). The issue before the Court was 
whether the "bill of rights ll section of the Developmentally Disabled Assistance 
and Bill of Rights Act created enforceable individual rights. The Court first 
determined that the Act was enacted pursuant to Congress' spending power under 
Article I, section 8, clause 1 of the Constitution.23 Unl ike laws enacted 
under the Fourteenth Amendment, "spendi ng power" 1 aws whi ch impose condi ti ons 
for the receipt of federal funds are essentially contracts: 

liThe rule of statutory construction that Congress must 
express clearly its intent to impose conditions on the 
grant of federal funds so that the States can knowingly 
decide whether or not to accept thOSE:: funds, appl ies with 
greatest force where, as here, a State's potential 
obligations under the Act are largely indeterminate. The 
crucial inquiry here is not whether a State would knowingly 
undertake the obligation to provide I!appropriate treatment" 
in the "l east restri cti veil setti ng, but whether Congress 
spoke so clearly that it can fairly be said that the State 
could make an informed choice. In this case, Congress fell 
well short of pr'oviding clear notice to the States that by 
accepti ng funds under the Act they woul d be obl i gated to 
comply wi th secti on 6010.1124 
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Thus, the 1 egi t i macy of Congress' power to 1 eg; slate under the spendi ng power 
rests on whether the State voluntarily and knowingly accepts the terms of the 
"contract", the conditions of which must be stated lI unambiguously".25 Since 
the Court determined that this contractual standard was not met in this 
instance, the IIbill of rights" was not enforceable, through a private cause of 
action. Further, the Court found no language in the Act suggesting that. 
compliance with the "bill of rights" was a condition for the receipt of federal 
funds. 26 

The Pennhurst I Court also made a significant distinction with respect to the 
conditions contained in congressional enactments. Noting that legislation 
enacted under the Fourteenth Amendment involved statutes which simply prohibit 
certain kinds of state conduct: 

liThe case for i nferri ng intent is at its weakest where, as 
here, the rights asserted impose affirmative obligations on 
the S tat est 0 fun d c e r t a ins e r vic e s, sin c ewe may ass u me 
that Congress will not implicitly attempt to impose massive 
financial obl igations on the States."27 

In this instance the Court determined that the affirmative statements in the 
"bill of rights" were intended to encourage, rather than mandate, the provision 
of better services to the developmentally disabled.28 

Later that same year the Court further developed its Thiboutot decision in 
Middlesex Co. Sewerage Authority v. National Sea Clammers Association, 453 U.S. 
1 (1981). The issue before the Court was whether either of two federal Acts 
prohibiting pollutant discharges without a permit provided an implied cause of 
action in addition to the elaborate enforcement provisions provided for in the 
Acts. These included authorization for criminal and civil penalties for 
violators and the right of both government and private citizens to sue for 
prospective relief. Neither Act mention the right to sue for damages resulting 
from a violation of either Act. Rather, the Acts contain a savings clause 
which states that aggrieved citizens could avail themselves of all remedies 
available under other laws. The Court held that there would not be a sec. 1983 
remedy against state officials when (1) Congress has foreclosed the 1983 remedy 
in the enactment, itself, or (2) the statute at issue did not create 
enforceable rights: 

"When the remedial devices provided in a particular Act are 
sufficiently comprehensive, they may sUffice to demonstrate 
congressional intent to preclude the remedy of suits under 
sec. 1983."29 

Since the first new criterion was met by virtue of the comprehensive 
enforcement provisions in the Act, itself, the Court held that a private sec. 
1983 remedy was not available. Having decided the case on that basis, the 
Court declined to address the second criterion. 
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Finally, for the purposes of this examination, the First Circuit Court of 
Appeals affirmed in October, 1983, the order of the District Court [ 
Lynch v. K; ng, 550 F. Supp. 325 (D. Mass 1982)J whi ch ordered Massachusetts to 
alter its state-wide system of foster care for children. This decision, Lynch 
v. Dukakis, 719 F. 2d 504 (1983), dismissed the state's claim that Titlerv:E 
of the Social Security Act was not enforceable through a private cause of 
action under sec. 1983. The district court had relied primarily on Rosado and 
had determined that portions of the Social Security Act were unenforceable 
under sec. 1983 because there was no indication that Congress intended to 
create individual rights. This was not the case, however, with respect to 
Title IV-E [section 671(b)]. According to the Court of Appeal s, this section 
provi des the government with the authori ty to wi thhol d funds from states whi ch 
do not comply with the section's conditions, but "in no way purports to 1 imit 
the availability of relief under any other provision:"30 

"In view of the Court's consistent holding that section 
1983 provides a cause of action for violations of the 
Social Security Act, and in view of the fact that the Court 
has required express statutory language for the SSA 
remedies to preclude other remedies, there must be a strong 
showing before we will hold that the section 1983 remedy is 
unavailable here."31 

The state had argued on appeal that the federal fund withholding power 
precluded individual enforcement of fights against the state and that this 
power would be weakened by allowing private litigation. This contention was 
rejected by the Court of Appeals which, in reviewing the SSA caselaw since 
1968, held that the existence of the power to withhold funds did not preclude 
private actions to enforce individual rights: 

"[AppellantsJ can refer us to no expression of 
congressional intent, in that statute or in the legislative 
history, that would indicate either the Congress intended 
for section 671(b) to be exclusive or that the Secretary's 
enforcement discretion is of such great scope that 
individuals may not enforce their rights under 1983."32 

The Court of Appeals also rejected the state's analogy of the SSA to the 
Developmentally Disabled Assistarice and Bill of Rights Act, indicating that the 
district court had properly found that the SSA created rights in individuals 
against the states which are enforceable under sec. 1983.33 
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ANALYSIS OF THE JAIL REMOVAL SECTION OF THE JJDPA 

The cases discussed above provide the framework in which the jail removal 
section of the JJDPA [42 U.S.C. sec. 5633(a)(14)J must be analyzed. The issue 
to be resolved is whether a juvenile held in an adult jail in Wisconsin in 
violation of the jail removal provision of the Act may seek relief through an 
implied private cause of action. The analysis which follows assumes the 
foll owi n9: 

1. The JJDP Act was enacted pursuant to Congress' spending 
power. [Note: This assumption is not intended to preclude 
an argument in another context that the jail removal 
provision of the Act was enacted under Congress' Fourteenth 
Amendment authority.J 

2. The JJDP Act is vol untary. States are free to 
participate or not, or to withdraw from participation at 
any ti me. 

3. Certain provlslons of the JJDP Act are unenforceable. 
For example, in Cruz v. Collazo, 84 F.R.D. 307 (D.C.P.R. 
1979), the Court held that the JJDPA does not provide an 
implied cause of action relating to rehabilitation in the 
least restrictive setting. 

Finally, the analysis does not assume a particular method of litigation or 
advocacy in seeking relief. Rather, it subjects the jail removal provision to 
all of the criteria set forth in the existing caselaw. 

Criterion 1 

Was the jail removal provision of the JJDPA enacted for the benefit of a 
special class of which the (potential) plaintiff ;s a member? 

Analysis: The Cannon Court held that the answer to this question is found in 
the language of the Act, itself. The prOVision states, in part, " ... no 
juvenile shall be detained or confined in any jail or lockup for adults ... " A 
limited 24-hour exception for certain offenders detained in non-metropolitan 
areas is provided. The c1ass thus identified, i.e., juveniles subject to 
incarceration, ;s much more narrowly defined than the classes protected by 
either Title IX (the Act under consideration in Cannon) or the Voting Rights 
Act to which the Cannon Court analogized Title IX. 
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The legislative history of this particular section supports the notion that 
Congress intended to protect juveniles from potential harm by conferring the 
right to be free from detention in adult facilities: 

"Research has demonstrated that exposi ng juvenil es to the 
environment of adult jails has adverse effects on them -­
both in terms of their becoming involved in further 
del inquent and criminal acts and in terms of prese~~ing 
their physical and mental well-being." (Rep. Coleman) 

"Recognizing the detrimental effect of allowing close 
contact with convicted criminals, this act requires 
participating :f~ates to remove juveniles from adult jails." 
(Rep. Corrada) 

"0 ne of the most significant provlS10ns of this legislation 
is the program to compl etely remove juvenil es from secure 
correctional facilities ..•. Some young people simply lack 
the maturity to cope with the adult offender, and as a 
matter of fact many of them have even committed suicide 
rather than continue to endure abuse. 1I (Rep. Rail sback)36 

IIIn particular, the requirement that juveniles be removed 
from adult prisons and lockups is critically 
important •... Witnesses stated that during 1978 the suicide 
rate for juveniles incarcerated in adult jails was about 
seven times ~he rate for children in juvenile facilities. 1I 

(Rep. Wei ss)3 

IIMr. Chairman, no one doubts that incarcerated youth will 
be much better off when they are compl etely removed from 
adul t pri sons." (Rep. Col eman)38 

[Note: The Senate record is not discussed here because that body subsequently 
receded to the House bill which became law.] 

Conclusion: The jail removal provision of the JJDPA was enacted for the 
benefit of a special class, i.e., all juveniles subject to incarceration. 

Cri teri on 2 

Is there any indication of congressional intent, explicit or implicit, either 
to create or deny a private remedy? 

Analysis: The Cannon Court held that where Criterion 1 above was satisfied, it 
was only necessary to demonstrate a congressional intent to deny a private 
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cause of action to defeat the plaintiff's claim. An exhaustive review of the 
legislative history of the Juvenile Justice Amendments of 1980 evidences no 
intent to deny a private cause of action. 

In analyzing Title IX's le,gislative history on this point, the Cannon Court 
relied heavily on judicial decisions, made prior to Title IX's enactment, which 
found that individuals had a private cause of action under Title VI of the 
Civil Rights Act of 1964. The Court held that Congress could be expected to be 
aware of these decisions under Title VI and, in enacting Title IX with similar 
language, expressed its intent to continue the implication of a private cause 
of action under these statutes.39 

The Juvenile Justice Amendments were passed by Congress in November 1980, one 
and one-half years after the Supreme Court handed down its decision in Cannon. 
Not only did Cannon immediately become a leading decision on the availability 
of a private cause of action under federal statutes, the decision was the 
subject of considerable attention in the period of time prior to the JJA 
enactment. 40 Moreover, less than six months prior to the JJA enactment, 
Justice Powell, dissenting in Thiboutot, listed a number of federal statutes 
which under the majority's holding might give rise to a sec. 1983 action -- the 
JJDPA is specifically referenced in this list.41 Given the Cannon Court's 
premise that "it is not only appropl"iate but also realistic to presume that 
Congress was thoroughly familiar with these unusually important procedents from 
this and other federal courts ... ,"42 one would expect to see an explicit 
den i a 1 0 f apr i vat ere m e dy i nth e 1 an g u age 0 f the J J A. The a b sen ceo f s u c h a 
denial, however, gives greater weight to the view that Congress expected its 
enactment to be interpreted in conformity with these prior judicial holdings. 

Co~clusion: There is no indication of any congressional intent to deny a 
p rl vat e c a use 0 f act ion. Tot he con t ra1',}', g i ve nth e wid ely k now n pre c e den t s 
favoring the implication of such a remedy existing at the time of the enactment 
of the jail removal provision, there is greater evidence to suggest that 
Congress intended to establish such an action consistent with these judicial 
precedents. 

Criterion 3 

Is an implied private remedy consistent with the underlying purposes of the 
legislative enactment? 

Analysis: The JJDPA's purpose with respect to jail removal is clearly stated 
in the Act: 

lilt is the purpose of this Act ... to assist States and local 
governments in removing juveniles from jails and lockups 
fo r adu lts.''43 
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When a state agrees to participate in the JJDPA, it receives a formula grant 
which may be used for a variety of juvenile projects, including jail removal. 
Failure to achieve compliance with the jail removal mandate in the required 
timeframe could result in termination of these federal funds. This remedy is 
severe, and in cases of minimal of partial non-compliance, such termination 
would act to defeat the stated purpose of the Act. 

A private remedy which seeks to remove an individual juvenile from a jail in a 
non-complying unit of local government would, on the other hand, act to achieve 
the Act's purpose. Moreover, as was the case in Cannon, it places an unfair 
burden on an individual juvenile, whose only interest is in his or her release 
from a local adult facility, to require that juvenile to demonstrate that the 
state is in violation of the mandate. First, that situation may not exist; for 
example, the county in which the juvenile is held may be the only county not in 
compliance. Second, even if the juvenile were successful in demonstrating 
state non-compliance, the remedy of fund termination and the state's subsequent 
non-participation in the JJDPA would defeat the juvenile's interest in release. 
In either event, the purpose of the Act would be defeated. 

Conclusion: The implication of a private remedy would be consistent with the 
stated purpose of the JJDPA. 

C riteri on 4 

Does the subject matter of the enactment under which a private remedy is sought 
involve an area basically of concern to the states? 

Analysis: The areas of child welfare and juvenile justice have traditionally 
been a state concern, however, the federal government has al so traditi onally 
played a major role in these areas, as well, for at least the past 70 years.44 

Furthermore, the necessity of federal involvement in this area is explicitly 
expressed in the JJDPA: 

liThe Congress hereby finds that ... States and local 
communities which experience directly the devastating 
failures of the juvenile justice system do not presently 
have sufficient technical expertise of adequate resources 
to deal comp'rehensively with the problem of juvenile 
del i nquency. 1145 

Thus was created the concept of cooperative federalism in the area of juvenile 
justice. 

11 

, 
1-

The,appropr~ate r~le ~f the federal government in this area was also the 
subJect of dlScusslon ln the congressional debate over the Juvenile Justice 
Amendments of 1980. There was no di sagreement with Rep. Col eman l s statement 
that, 

1I ... juvenile justice is properly a State function. In 
req~iri~g th~ States to adopt certain practices relating to 
thelr Juvenlle courts, Congress sought to improve the 
treatment of juveniles in the States.1I45 

~h;s ~iew, of ,the cooperative federal role in improving the operation of state 
Juvenlle Justlce systems was supported by Rep. Railsback who had been involved 
in the original formulation of the JJDPA: 

"In 1974 w,e thought that it was important to develop a 
comprehensl ve program for a coordinated Federal effort to 
combat one of the most serious aspects of crime in our 
country. namely, youthful cri me.'L4 7 

This theme of cooperative federalism was further echoed by Rep. Coleman as 
well. 48 

Finally, Cannon held that the expenditure of federal funds justifies the 
federal statutory requirements. Under the JJDPA both the granting and 
termination of federal formula grant funds is directly tied to the Acts 
mandates, one of which is jail remova1.49 

Conclusion: The area of juvenile justice is of basic concern to both the state 
and the federal government. 

Criterion 5 

Is there a clear indication in the JJDPA that the explicitly stated remedy of 
fund termination for non-compliance is exclusive? 

Anal~sis: The language of 42 U.S.C. sec. 5633(c) which confers authority to 
termlnate federal formulas grant funds to a state in non-compliance with the 
Act's mandates is similar to the language of other statutes, such as 20 U.S.C. 
sec. 1682 [relating to termination of federal funds for violation of Title IX 
of th,e Ed,ucation Amendments of 1972J and 42 U.S.C. sec. 671(b) [relating to 
termlnatlon of funds for state non-compliance with Title IV-E of the Social 
Security ActJ. A~d like these other statutes, this remedy is the only 
e~press~y stated ln the law. Nevertheless, as reflected in the caselaw 
dlScusslon above, the Court has traditionally *hald that an implied private 
remedy exi sts. 
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When a state agrees to participate in the JJDPA, it receives a formula grant 
which may be used for a variety of juvenile projects, including jail removal. 
Failure to achieve compliance with the jail removal mandate in the required 
timeframe could result in termination of these federal funds. This remedy is 
severe, and in cases of minimal of partial non-compliance, such termination 
would act to defeat the stated purposp. of the Act. 

A private remedy which seeks to remove an individual juvenile from a jail in a 
non-complying unit of local government would, on the other hand, act to achieve 
the Act's purpose. Moreover, as was the case in Cannon, it places an unfair 
burden on an individual juvenile, whose only interest is in his or her release 
from a local adult facility, to require that juvenile to demonstrate that the 
state is in violation of the mandate. First, that situation may not exist; for 
example, the county in which the juvenile is held may be the only county not in 
compliance. Second, even if the juvenile were successful in demonstrating 
state non-compliance, the remedy of fund termination and the state's subsequent 
non-participation in the JJDPA would defeat the juvenile's interest in release. 
In either event, the purpose of the Act would be defeated. 

Conclusion: The implication of a private remedy would be consistent with the 
stated purpose of the JJDPA. 

C ri teri on 4 

Does the subject matter of the enactment under which a private remedy is sought 
involve an area basically of concern to the states? 

Analysis: The areas of child welfare and juvenile justice have traditionally 
been a state concern, however, the federal government has al so traditionally 
played a major role in these areas, as well, for at least the past 70 years.44 

Furthermore, the necessity of federal involvement in this area is explicitly 
expressed in the JJDPA: 

liThe Congress hereby finds that. .. States and local 
communities which experience directly the devastating 
failures of the juvenile justice system do not presently 
have sufficient technical expertise of adequate resources 
to deal comp'rehensively with the problem of juvenile 
de 1 i nquency. 1145 

Thus was created the concept of cooperative federalism in the area of juvenile 
justice. 
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The.appropr~ate r~le ~f the federal government in this area was also the 
subJect of dlScusslon ln the congressional debate over the JU'f'enile Justice 
Amendments of 1980. There was no di sagreement wi th Rep. Col em an' s statement 
that, 

" ... juvenile justice is properly a State function. In 
requiring the States to adopt certain practices relating to 
their juvenile courts, Congress sought to improve the 
treatment of juveniles in the States."46 

~his ~iew. of .the cooperative federal role in improving the operation of state 
Juvenlle Justlce systems was supported by Rep. Railsback who had been involved 
in the original formulation of the JJDPA: 

"In 1974 we thought that it was important to develop a 
comprehensive program for a coordinated Federal effort to 
combat one of the most serious aspects of crime in our 
country, namely, youthful cri me:'4 7 

This theme of cooperative federalism was further echoed by Rep. Coleman as 
well. 48 

Finally, Cannon held that the expenditure of federal funds justifies the 
federal statutory requi rements. Under the JJDPA both the granti ng and 
termination of federal formula grant funds is directly tied to the Acts 
mandates, one of which is jail removal.49 

Conclusion: The area of juvenile justice is of basic concern to both the state 
and the federal government. 

Criterion 5 

Is there a clear indication in the JJDPA that the explicitly stated remedy of 
fund termination for non-compliance is exclusive? 

Anal~sis: The language of 42 U.S.C. sec. 5633(c) which confers authority to 
terml nate federal formul as grant funds to a state in non-compl ; ance with the 
Act's mandates is simil ar to the language of other statutes, such as 20 U.S.C. 
sec. 1682 [relating to termination of federal funds for violation of Title IX 
of th.e Ed.ucation Amendments of 1972J and 42 U.S.C. sec. 671(b) [relating to 
termlnatlon of funds for state non-compliance with Title IV-E of the Social 
Security ActJ. And like these other statutes, this remedy is the only 
e~press~y stated in the law. Nevertheless, as reflected in the caselaw 
dlScusslon above, the Court has traditionally *hald that an implied private 
remedy exi sts. 
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An exception to this experience, Santa Clara Pueblo v. Martinez, 436 U.S. 49 
(1977), relating to Title I of the Indian Civil Rights Act of 1968, is 
instructive. In this case the Court found a legislative history indicative of 
a congressional intent to severely limit judicial interference in tribal 
affairs. Since the Court believed that federal remedies would interfere with 
matters traditionally relegated to the control of semi sovereign Indian tribes, 
it held that no implied cause of action existed. The legislative history of 
federal involvement and congressional intent relating to juvenile justice is 
conside.ably different, as indicated above. 

Another example of how this criterion would not be met is found in the types of 
statutes at issue in Middlesex. In that instance Congress created a 
comprehensive scheme of enforcement which included public and private criminal 
and civil remedies. The Court held that this was indicative of an intent to 
preclude any other remedy under those statutes. Clearly, no such scheme may be 
found in the JJDPA. 

Conclusion: There does not exist any indication in the language of the JJDPA 
or in its legislative history that Congress intended federal funds termination 
to be an exclusive remedy. 

Criterion 6 

Does the jail removal section of the JJDPA create an enforceable right? 

Analysis: This question must be answered in the framework of the Pennhurst I 
decision. The threshold question is whether the state clearly understands and 
knowingly accepts the conditions (which must be stated unambiguously) on the 
grant of federal funds. In other words, did Congress provide clear notice to 
the state that by accepting federal funds under the JJDPA it would be obligated 
to comply with the jail removal mandate, and if so, did the State clearly 
understand and knowingly accept this condition? 

The first issue must be whether the language of the jail removal section is 
clearly stated and not ambiguous. Unlike other sections of the JJDPA which are 
stated in general or global terms, the language of 42 U.S.C. sec. 5633(a) (14) 
is quite specific: 

1. A specific date -- December 8,1985 -- is given by which compl iance with 
the section is to be achieved. 

2. The class affected and the specific mandate are identified in the section, 
i.e., " ••• no juvenile shall be detained or confined in any jail or lockup for 
adults ... " This class -- juveniles subject to incarceration in adult jails and 
lockups -- is quantifiable. The state knew in 1980 how many juveniles were in 
jail,m the reasons for incarceration and the duration of incarceration. The 
impact of accepting the mandate was ascertainable. 
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The second issue must be whether the st 
the recei pt of federa 1 funds and know i ate cl early unders~ood thi s condi ti on on 
Act was re-authorized and amended in ngly and voluntanly accepted it. The 
removal mandate was significa t1 October 1984 [P.L. 98-473J. The jail 
exception for non-metropolitan n Yt' revised as it applies to the 24-hour 
Y t coun 1 es. Aga i n the' t' e, as recently as March 5 1985 G ' lmpac 1S ascertainable 
of the La Crosse County Hum~n S ',ov. Earl, stated in a letter to the Chairma~ 

erV1 ces Comm lttee , 

~While the states have the option to choose 
1n the Act, 46 states are cur t1 d' to participate 
Lucey, Schreiber. and Dr fren y olng so. Governors 
involve Wisconsin in the ~~tUS bdef,ore, me a.l1 chose to 
continue to seek our ,: an, 1t ,1S my 1ntention to 
believe that Wi5consin.:a:o~lp~1,patlon, ln the program. I 
to offe ' lance w1th the Act continues 
fur the / iU~ a con s t r u c t 1 ve a v e n u e w h i c h will res u 1 tin 

provement of our juveni 1 ' , 
Further, my own personal observation e JUstlce ,system. 
of evidence have convinced me that th~ ~lU~ ~ growlng body 
to encourage the removal of juv '1 /C1S10 n by Congress 
¥"orthy of our support,lI en1 es rom adult jails is 

In a subsequent letter to Douglas Count 
~9~4J, Gov. Earl stated, IIA1thou h th/ Clerk Raymond H: Somerville [May 30, 
Ja1ls by December, 1985 has been ~art f gOal to r~move Juveniles from adult 
~re~ious state executive administratio 0 ~he Act Slnce 1980, I regret that the 
1n 1tS implementation.1I n fa1led to take an early leadership role 

Third, Congress created the jail removal 
conduct to be prohibited, rather than as an ma,ndat~ by defining it as state 
the states to achieve thi s obje t' afflrmatlVe statement lIencouraging·1 
Congress· spending power, it Ch~slV~. Although, the JJDPA was enacted under 
consistent with its authority und etho Fdraft th1s language in a manner more 

er e ourteenth Amendment. 

F 0 u r ,t h, ,t h e 1 e g i s 1 a t i v e h; s tory 0 f the Act i ' , 
s:ctlon 1n particular evidences a Con res i _ n,general and the Jall removal 
nght. In 1974 during the Senate deb~t s ona1 1nten~ to create an enforceable 
author, Sen. Birch BaY~l stated th t ~ on the creat10n of the Act, the bill·s 
standard for due proces~ 'in the s t

a ~n~ress, was lIestab1ishing a national 
sam7 deb~te Sen. Ted Kennedy des:rsibee~ °theJuVenl,le justi,ce:II~O And dU,ring that 
of Juvemles in jails with adults II sectlon prohlb1t1ng the confinement 
juveniles.1I51 as a guarantee of basic rights to detained 

In the House debate on the Juvenile Ju ' 
arguing for amendment allowing th ",s.tlce Amendments of 1980 Rep. Ashbrook 
stated that limy amendment would e Jal 1ng of certain juvenile contemptors' 

preserve the traditional right of our Nation.~ 
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courts to enforce their own validity drawn court orders" a power now den~ed 
them under certain aspects of the Juvenile Justice and Del1nquency ,Prevent1~n 
Act. 1I52 (emphasis added) Rep. Ashbrook then continued to expla1n what hlS 
II va lid court orderll sought to accomplish: 

liAs I have noted, the 1 anguage woul d provi de the courts 
with the needed flexibility to respond to youth who 
chronically refuse voluntary treatment, but at the 
same time it is carefully drawn to assure the continued 
protecti on of the bas i c ri ghts of the youths. 1i5j 

Rep. Ashbrook then stated that a court could uti~ize this exception only if the 
juvenile received their jue process rights. Th1S amendmen,t was ,passed by the 
Congress, and the IIvalid court order ll exception proc~dure, ,lnc,ludlng the ,litany 
of due process rights juveniles are to recelve, lS lncluded ln the 
administrative rule relating to the JJDPA. 

Finally, the Wisconsin Council on Criminal Justice (WCCJ), which is responsible 
for the implementation of the Act i,n Wisc~nsin, a~n~ally reports to OJJDP on 
the progress toward achi evi ng compll ance Wl th the J all removal mandate and of 
the state's plans to achieve full compliance. In its most recent state plan 
the WCCJ sti'ltes: 

IIHle major emphasis of the 1985-87 Plan will be the 
compliance with Section 223(a)(14) of the [JJDPA] of 1974, 
as amended.1I54 

Further, 1 oca 1 proj ect app 1 i cants are requ i red to demonstra~e county c~mpl~, ance 
with the mandates of the Act, and statewide public and pnva,te agencles must 
i ncl ude project methodology that wi 11 enhance the state s effor~ towa,rd 
compliance with the JJDPA mandates.1I55 Finally, Program I, of t~e WCCJ s actlon 
funds allocation is devoted entirely to the removal of Juvenlles from adult 
jails and lockups.56 

Conclusion: The IIcontract li criterion articulated in Pennhurst I has been met. 
The language of the jail removal section is precise, the state has demonstra:ed 
that it understands that language, and the state continues to Yoluntarlly 
participate in the JJDPA. Further, the legislative history of the Act, as we~l 

as the manner in which the specific jail removal language w~s drafted, 1S 
indicative of congressional intent to establish an enforceable r1ght. 
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CASE EXAMPLE 

~s is clear from the language of the jail removal section, the compliance date 
1S D~cember 8, 1985. An extension of three years is possible, however. 
prov~d:d the state demonstrates IIsubstantial compliance" pursuant to the 
provls1ons of sec. 5633(c). Thus, it is possible that the implication of a 
private cause of action under sec. 5633(a)(14) as discussed in this paper may 
not be determined by a court until 1989. ' 

One of the other mandates under the Act, 42 U.S.C. sec. 5633(a)(12)(A), is, 
howe~er, ?rese~tly is effec~ This section prohibits participating states from 
p 1 a c 1 n g, J u v e n 1 1 e s not a c c use d 0 f c rim i, n a 1 act s 0 r v i 01 at ion s 0 f val i d co u r t 
orders 1n secure detention or correctional facilities. Most participating 
states have enacted legislation prohibiting such incarceration or in some other 
manner assure that these non-offenders are not incarcerated. 

In 19~3 a juvenile he:d in Vermont's Waterbury Detention Unit requested the 
Super10r Court of Washlngton County to release him pursuant to a writ of habeas 
corpus which alleged that he was being held unlawfully under sec. 
5633(a)(12)(A) of the JJDPA. The state admitted that its action in this 
instance was in violation of the Act, but that the juvenile did not have a 
right to claim protection under the law. 

The Superior Court reviewed the decisions in Pennhurst I, Thiboutot, and 
COllazo: and he,ld, that the juven,ile did have standing to assert rights under 
the Act s prov1s1on; that the 1nstant detention was in violation of that 
provision; ~hat t~,~ state was obliged to comply with the provision; and, that 
such C?mpllance 1S not an open-ended or potentially burdensome obligation." 
t~e wnt of habe~s corpus was issued.57 The state subsequently entered into a 
flnal order and Judgement stipulation that it would abide by the provisions of 
the Act and end all secure detentions of non-offender youth unless it was 
expressly authorized under the Act58 

This state court decision is not cited here as a judicial precedent but rather 
as an instructive example of how certain provisions the JJDPA may 'be found to 
contain an implied cause of action. 
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CONCLUSION 

There exists an extensive history of judicial findings that acts of Congress 
impliedly confer individual rights which provide a private cause of action. 
Numerous criteria have been developed by the courts over this period of time to 
assess the existence of such an implied right. The jail removal section of the 
JJDPA appears to meet all of these criteria, and in some respects, is more 
specific than provisions of other federal enactments which have been found to 
imply a private cause of action. It is very likely that 42 U.S.C. sec. 
5633(a)(14) will be determined to provide a private cause of action at such 
time as that provision becomes effective and an individual juvenile held in 
violation seeks release from an adult jail or lockup. 
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