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This Issue in Brief 
Probation Officer Burnout: An Organizational 

Disease/An Organizational Cllre.-In recent years, con­
siderable attention has been given to burnout of public 
service personnel; however, little has been published on 
burnout of probation officers. Author Paul W. Brown 
looks at organizationally caused burnout and some ap­
proaches to moderate it. According to the author, most 
correctional agencies are based on a military-like struc­
ture, and probation departments seem to be no excep­
tion. This traditional structure may be responsible for 
burnout, and there is little a probation officer can do 
about it. Changes will have to be made by managers who 
are willing to accept and implement more democratic 
management styles. 

The Privatization of Treatment: Prison Reform in the 
1980's.-According to author Francis T. Cullen, a con­
tributing factor to the swing in criminal justice policy to 
the right has been the failure of progressives to provide 
plausible policy alternatives. He argues that a viable 
avenue of prison reform is the privatization of correc­
tional treatment programs-a reform that is politically 
feasible because it capitalizes upon both the continuing 
legitimacy of the rehabilitative ideal and the emerging 
popularity of private sector involvement in corrections. 
While a number of concerns about profit-making in 
prisons must be addressed, the author contends, the 
major advantage of privatizing treatment is that it severs 
the potentially corrupting link between custody and treat­
ment and thus helps to structure interests within the 
prison in favor of effective correctional rehabilitation. 

A Theoretical Examinatioll of Home 1Ilcarceration.­
Developing a theoretical rationale for the use of home 
incarceration as an alternative sentence, authors Richard 
A. Ball and J. Robert Lilly argue, based on a previously 
developed theoretical position as to the goals of sentenc­
ing generally, that "punishment" is ultimately directed 
at the restricted reprobation of an act in such a way as 
to provide for the reparation of that particular concep­
tion of social reality agreed upon in a given society. Ac­
cording to the authors, home incarceration has advan-

1 

tages in that it is of easy communicability in terms of pres­
ent conceptions of social reality, of limited complexity 
and fairly obvious potential impact, and of reasonable 
cost. Since it is also characterized by reversibility, 
divisibility, compatibility, and perceived relevance to 
organizational goals, it is considered to possess the 
theoretical advantages necessary to adoption. 

Probation Supervision: Mission Impossible.­
According to author John Rosecrance, there is a consen­
sus that probation has failed to reduce recidivism and has 
lost credibility with the public and other criminal justice 
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agencies. Probation supervision has proven ineffective, 
he contends, because of bureaucratic dynamics and the 
conflicting nature of officer-client relationships. 
Although there are calls for drastically overhauling pro­
bation services and revitalizing its mission, the prevail­
ing alternatives-(l) service orientation, (2) differential 
supervision, and (3) intensive supervision-are incre­
mental and fail to address fundamental problems. The 
author advocates eliminating probation supervision and 
allowing other agencies to assume these responsibilities. 
Probation would be left with a feasibJe and unambiguous 
mission-providing objective investigation services to the 
court. 

The Dimensions of Crime.-Author Manuel Lopez­
Rey discusses a subject addressed at the seventh United 
Nations Congress on the Prevention of Crime, Milan, 
1985: What are the dimensions of crime? Contending 
that criminal justice policy is formulated without 
knowledge of the true scope of crime worldwide, the 
authQr holds that what is thought of as constituting crime 
is only common, conventional crime, and what is not 
taken into account is unconventional crime-such as ter­
rorism, torture, and summary execution-prevalent in 
dictatorial regimes where crime often g<;>es unreported. 
The author addresses how malfunctions in the criminal 
justice system affect the dimensions of crime, stressing 
the need to define what is crime by law and to broaden 
conc~ptions of crime to include less conventional crime. 
Influencing factors such as economic crime and criminal 
negligence are also discussed. 

Security and Custody: Monitoring the Federal Bureau 
of Prisons' Classification System.-Authors Michael 
Janus, Jerome Mabli, and J. D. Williams report on the 
Federal Bureau of Prisons' system-implemented in 
1979-for assigning inmates to institutions (Security 
Designation) and to various levels of supervision (Custody 
Classification) within institutions based on background 
and behavioral variables. This security and custody 
system replaced an informal one which relied heavily on 
individual discretion. The new method quantified the fac­
tors involved in decisionmaking and shifted the focus of 
classification procedures from the diagnostic-medical 
model to the humane control model. Since 1981, the 
Bureau of Prisons has monitored the system by record­
ing monthly security and custody breakdowns as well as 
inmate misconduct and escape information for each of 
its approximately 50 institutions. This study will report 
analysis of these data both cross-sectionally and 
longitudinally at the institution level. 

Repeating the Cycle of Hard Living and Crime: 
Wives' Accommodations to Husbands' Parole Perform­
ance.-Author Laura T. Fishman examines the social ac-

"'. ,. '" 
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commodations made by prisoners' wives to their 
husbands' post-prison performance. To construct an 
ethnographic account of the social worlds of 30 women 
married to men incarcerated in two prisons, the author 
employed a combination of methods-indepth interviews 
with wives, examination of prison records, summaries of 
women's "rap sessions," and a variety of other sources 
of data. She found that of the 30 women, 15 welcomed 
their husbands home from prison, and the wives used a 
variety of accommodative strategies to support their 
husbands' settling down and to deter them from resum­
ing hard living patterns and criminal activities. The author 
concluded that none of these strategies were as effective 
as wives anticipated; wives do not appear to have much 
influence on whether or not their paroled husbands 
resume criminal activities, get rearrested, and return to 
jail. 

Community Service Sentencing in New Zealand: A 
Survey of Users.-Beginning in 1981, New Zealand law 
authorized sentencing offenders to perform from 8 to 200 
hours of unpaid service to a charitable or governmental 
organization. Authors Julie Leibrich, Burt Galaway, and 
Yvonne Underhill conducted structured interviews with 
samples of probation officers, community service spon­
sors, offenders sentenced to community service, and 
judges to determine the extent of agreement on the pur­
pose of the sentence, ways in which the sentence was being 
implemented, benefits thought to flow from the sentence, 
and the extent of satisfaction with the sentence. Accord­
ing to the authors, the New Zealand experience suggests 
that community service is a feasible and practical sen­
tencing option. They caution, however, that consistency 
of administration requires reaching agreement as to the 
purpose of the sentence and its relationship with other 
sentences. A number of implementation decisions also 
need to be resolved, including the role of the offender 
in selecting a community service sponsor, the role of the 
judge and probation officer in determining a specific 
placement, development of working relationships between 
probation officer and community service sponsor, and 
the need for a backup sanction. 

Assessment Centers as a Management Promotion 
Tool.-An assessment center or the mUltiple assessment 
approach is the careful analysis and programmed assess­
ment of management ability using a variety of job-related 
criteria. This approach has been used for decades in 
companies such as IBM, General Electric, American 
Telephone and Telegraph, and numerous government 
agencies. The variables or dimensions used to test an ap­
plicant's attributes vary from organization to organiza­
tion, as do the techniques used to test these dimensions. 
Author William V. Pelfrey reviews the typical techniques 
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A Theoretical Examin~tion of Home 

1n~ceratIon 
BY RICHARD A. BALL AND J. ROBERT LILLY· 

T HE DEVELOPMENT of alternatives to traditional 
~ent~nc!~g ~oli~y has become ~ major movement 
m cnmmal Justice. As we have mdicated elsewhere 

(Ball and Lilly, 1983a, 1983b, 1984, forthcoming), one 
of the most recent of these developments involves the use 
of home incarceration through some form of restriction 
of the offender to his or her residence during specified 
periods of time. Although some manner of home deten­
tion has been employed informally, more and more 
jurisdictions are formalizing the practice, partly in an 
effort to save money, partly to avoid the more adverse 
repercussions of jailing, and partly to insure considera­
tion of due process in a heretofore shady legal area. We 
have been studying the phenomenon for approximately 
3 years, during which time official home incarceration 
policies have come into practice in California Florida 
Illinois, New Mexico, New York, Oklahoma, ~nd Utah: 
Although the practice is variously termed' 'house arrest," 
"home detention," "home confinement," or "domicile 
restriction," it has in common the fact that the offender 
is restricted to the home as a means of detention or 
punishment. 

To this point we have outlined home incarceration in 
terms of the international scene (Ball and Lilly, 1983a, 
1984) and have examined its applicability to certain 
specific offenses such, as drunken driving (Ball and Lilly, 
1983b, 1984). But now developments are proceeding so 
dramatically that it is necessary to pause and to consider 
what is happening in greater depth. An "alternative," 
of course, can be a new means to an old objective or an 
alternative goal in itself. Too often latent assumptions 
go unstated and therefore unexamined. Any argument 
for or against the development of an "alternative" should 
m~ke explicit its theoretical grounds (Heijder, 1980). 
GIven that we have already outlined the practical advan­
tages and disadvantages of home incarceration, our in­
tention here is to take the emerging debate a bit further, 
not necessarily as advocates but as students of the issue 
who wish to see all sides considered as fully as possible. 
To that end we will outline our own thl!.oretical position 
and then examine home incarceration in those terms. That 
is not to say that we consider other positions invalid but 
only to make a beginning. 

*Dr. Ball is a Professor at West Virginia University. Dr. Lilly is a 
professor at Northern Kentucky University. 
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Theoretical Considerations 

Criminological theory has long'been divided into two 
distinct realms, the so-called "classical'; and "positive" 
SGhools. The former is charact~rized by a stress upon ra­
tionality, as exemplified by notions of the importance of 
clarity, parsimony, balance, and restraint. Despite its 
many virtues, it can be most "unrealistic" in its tend­
ency to place principles before people. The latter is 
characterized by a stress upon theoretical determi­
nism and an emphasis upon "facts" rather than 
"metaphysics" (basic assumptions or issues of logic). Un­
fortunately, it is sometimes inclined to advocate whatever 
criminal justice policy that "works," with little regard 
for the more subtle questions of justice. As one of the 
authors has suggested in an earlier work critiquing these 
approaches, what is badly needed is a "dialectical" 
criminology which can overcome these problems (Ball, 
1978). Such a position would consider the way in which 
perceptions of appropriate punishment change over time 
m such a way that those deemed reasonable under one 
set of social conditions dominated by one manner of 
social consciousness may be considered very unjust only 
a few years later. A dialectical theory of sentencing, for 
e.xample, would pay considerable attention to perspec­
tIves gained from studies in the sociology of knowledge. 

Taking this argument one step further in more recent 
work (Ball, 1979), it has been suggested that the three 
traditional goals of offender punishment retribution 
utility, and reformation, be reconsidered in terms of ~ 
paradigm devoted to a concept of "restricted reproba­
tion" of the criminal act in the service of the "repara­
tion of social reality" as that particular reality exists at 
a given period. Retribution, whether aiml"d at retaliation 
or expiation, must be incorporated fiS one aspect of this 
approach, but it must not be allowed to dominate. 
Retribution involves the notion of not only a right but 
a duty to punish offenders. On the other hand, the con­
cept of justice as developed in the doctrine of retribu­
tiOn insists that only the guilty be punished and that the 
punishment be fitting to the offense. That is, the denun­
ciation or reprobation of the offender is considered a 
moral necessity but is also subjected to certain inherent 
~est~ictions in accordance with the reigning concept of 
JustIce. 

The doctrine of utility, whether aimed primarily at in­
capacitation or deterrence, rl:presented an attempt to 
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apply a purely rational theory of punishment, and it had 
a major impact upon sentencing policies, including "alter­
native" sentences. Unfortunately, the utilitarian goal was 
essentially negative in its approach and avoided issues of 
morality while stressing expedience. Nevertheless, it did 
represent an advance in the sense that sentencing policy 
was examined in terms of reason and logic while excessive 
moralism was somewhat curbed. It aimed essentially at 
the protection of the community rather than either 
retribution or reformation of the offender. Reprobation 
was a means. 

The doctrine of reformation also had its two different 
emphases, one being the mitigation of the more harsh and 
brutal punishments and the other the idea of positive 
"rehabiHtation" of the offender as a basic goal. This too 
has had its effect upon sentencing policies. Unfortunately, 
one result has been to tear the offender out of the com­
munity and turn him or her over to technical "experts" 
whose ostensible role is to "help" the offender. This not 
only separates the offender from the community, often 
leading to more lengthy sentences so that the "help" may 
be extended, but it has often outraged public sentiment, 
which demands that the offender "pay" for the offense 
instead of being "coddled" by the state. The community 
demands symbolic denunciation of the offense and has 
grave doubts about the possibility of reformation. 

In formulating sentencing policy, society is faced with 
two fundamental problems. The first problem is how to 
sustain the collective definitions of social reality which 
allow common interpretations and shared expectations. 
The second problem is how to provide sufficient flexibility 
so that social reality can be continually constructed and 
reconstructed as conditions change. This two-sided proc­
ess involves the reparation of social reality. Thus, the 
basic functions of sentencing are symbolic functions. 
"Punishment is a conventional device for the expression 
of attitudes of resentment and indignation, and of 
judgments of disapproval and reprobation, either on the 
part of the punishing authority himself or of those 'in 
whose name' the punishment is inflicted" (Feinberg, 
1965: 399). On the one hand, there must be symbolic 
reprobation. On the other, this reprobation must be 
restricted by conceptions of justice as developed in the 
more advanced doctrines of retribution. 

The notion of sentencing policy as directed toward the 
restricted reprobation of offenders in the interest of the 
reparation of social reality also incorporates the doctrine 
of utility, but it recognizes that society is not held together 
by bonds of logic which can be managed according to 
pure reason but by symbolic ties. Thus, the most "util­
itarian" sentence may be one which does not seem very 
logical but which does carry enormous symbolic force. 
At the same time, the reparation of social reality must 

attend to the issue of reformation. The key is to repair 
the breach between offender and society. If this is to be 
accomplished, the reprobation must occur in such a way 
as to encourage desired changes in the behavior of the 
offender and perhaps also in the approach of the com­
munity to such offenses. 

Building upon the first two theoretical statements, we 
have stressed in our most recent attempt to advance the 
theoretical understanding of sentencing policies the 
special importance of shifting collective definitions of the 
key concept of responsibility (Lilly and Ball, 1982). Con­
temporary principles of justice require that there be some 
acceptable mode of singling out those who are to be 
punished from those who should not be punished, but 
at one time just to be near a crime was considered to be 
morally contaminating, and somehow implying certain 
responsibility while at another time merely to show that 
a particular person bore a resemblance to the actual of­
fender (by way of characteristics such as tribal affilia­
tion, race, religious affiliation, etc.) was enough to brand 
that person guilty (Fauconnet, 1975). The question of 
what specific individual was sanctioned remained rela­
tively unimportant as long as the process was experienced 
as providing a satisfactory sense of reparation, as 
"settling" things. It was not until st. Augustine's 
(354-450 A.D.) development of the concept of mens rea 
based on Seneca's (5 B.C.-65 A.D.) earlier discussions 
of "evil mind" that the subjective element of intent 
became significant (Hall, 1960). Pror to this time actus 
reus was sufficient; it was enough to show that an act 
had violated conceptions of law. The question of who 
was to be offered, as it were, in a public expiatory 
sacrifice so as to heal the breach made in the dominant 
social reality was quite secondary. Sometimes almost 
anyone would do, and offenders often selected paid 
substitutes to undergo their 'scheduled punishment in a 
"stand-in" role (Fauconnet, 1975). 

This would all be nothing more than ancient history 
were it not that the utilitarian doctrine still permits this 
sort of thing under the goal of deterrence. On strictly 
utilitarian. grounds it may be deemed more important that 
someone be punished quickly as an "example" if there 
is the possibility of undertaking a long and likely fruitless 
search for that particular individual who actually com­
mitted the offense. The latter course is often seen as 
undermining that public respect for the law which is 
necessary for deterrence. That is one reason why our 
theoretical perspective insists upon close attention to the 
definition of responsibility as a means of restricting the 
scope of those available for public reprobation. 

Home Incarceration as an Alternative 
Considered in terms of the brief theoretical perspec-
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tive outlined above, home incarceration seems to offer 
certain advantages over some other sentencing alter­
natives. One of the principal problems of such practices 
as suspended judgment, unconditional release, suspended 
sentence, or even standard probation is that they often 
fail to satisfy the public sen~e of justice. The tradition 
of retribution is very powerful, and the court which 
1fiolates the prevalent seme of justice by going too lightly 
on the offender is likely to provoke public backlash. In­
deed, the continued force of this sense of the symbolic 
necessity of some degree of retribution so as to restore 
the public "confidence" in the legal system and thereby 
to insure the adequate reparation of social reality can be 
clearly seen in the recent crusade against drunken driv­
ing. This has resulted in a proliferation of "slammer 
laws" designed to force offenders convicted of DUI 
(Driving Under the Influence) or DWI (Driving While In­
toxicated) into jails. We have examined this problem 
elsewhere, suggesting that home incarceration may pro­
vide a more restricted form of social reprobation which 
will still guarantee the public protection against those who 
continue to endanger it. (Ball and Lilly, 1984). Such an 
alternative may offer a possibility of providing the public 
with the necessary "symbolic value of an official finding 
of offender accountability" (Aaronson et al., 1972) 
wthout exacerbating the problem by jailing the offender 
(Galvin et al., 1977). 

In the case of drunken driving, it is obvious that the 
sentencing practices have not been either effective enough 
or dramatic enough to reaffirm the norms and redraw 
the boundary between the offender and the "law­
abiding" public. Social definitions had been blurred and 
moral indignation finally exploded in a burst of excessive 
retribution which interferes with utilitarian goals and con­
tributes nothing to the rehabilitation of the offender. 
Home incarceration may provide a sense of appropriate 
retribution while at the same time serving the utilitarian 
goal of protecting the public. And it can easily be com­
bined with "treatment" programs if necessary. 

As indicated above, sentencing alternatives may be ex­
pected to follow shifts in social consciousness and chang­
ing perceptions of social reality. This may be seen in the 
case of home incarceration. In 1970, France introduced 
the new concept of controle judiciare as a form of pretrial 
detention involving a provision which employed home 
confinement as an alternative (Gerety, 1980). In 1975, 
Italy initiated affidamento in provo ai servizio socia/e 
(trial custody), which we have described elsewhere as a 
form of parole to the home after a period of some 3 
months incarceration in a penal institution (Ball and 
Lilly, 1983a). The brief institutional incarceration fits our 
theoretical paradigm in that it is perceived of as a shock 
treatment which can have great impact as a symbolic 

statement but in a restricted way which might avoid the 
negative effects of long-term incarceration in the typical 
prison. The shift is underway internationally. Prior to the 
advent of home incarceration (there termed "domicile 
restriction") in New York, the New York Division of 
Youth had established a Community Aide Program with 
volunteers among whose responsibilities it was to check 
periodically to insure that the youths under their super­
vision were remaining at home (Removing Children From 
Jails, 1980). At about the same time, an alternative called 
"home detention" came into use in Washington, D.C., 
again as a means of supervising juvenile offenders 
(Removing Children From Jails, 1980). This is not sur­
prising in view of the fact that the home has long been 
considered the key to dealing with youth. Even institu­
tions for youth are still often called "youth homes." The 
next step in the shifting definitions would extend the con­
cept to adults. 

Theoretical Rationale for Home Incarceration 

Home incarceration may not have been acceptable 
some years ago when the nature of "social reality" was 
somewhat different. The movement toward alternative 
sentences, however, had contributed to a partial 
reconstruction of collective perceptions, as evidenced by 
the fact that the National Advisory Commission on 
Criminal Justice Standards and Goals for Corrections 
(1973) has taken the position advocating the least drastic 
alternative consistent with public saft:ty. The Commis­
sion has also recognized the importance of a dialectical 
relationship between sentencing alternatives and chang­
ing conditions and public perceptions, albeit implicitly 

. rather than by way of an explicit theoretical approach, 
in its analysis of characteristics making for the likelihood 
of actual adoption of a given sentencing alternative. These 
include communicability, complexity level. potential im­
pact, reasonable cost, reversibility, divisibility, com­
patibility, and perceived relevance to organizational goals 
(National Advisory Commission on Criminal Justice 
Standards and Goals for Corrections, 1973). Although 
we have considered these criteria at some length elsewhere 
(Ball and Lilly, 1984), they are worth examining here in 
terms of the way in which they illustrate an example of 
the application of the theoretical considerations outlined 
above. 

According to our theoretical perspective, a new alter­
native sentencing policy stands little likelihood of adop­
tion unless it is reasonably communicable or understand­
able in terms of the conceptions of social reality domi­
nant in any particular era. If it does not "make sense, " 
it may appear outlandish or even incomprehensible. At 
one time in the United States, home incarceration might 
have been rejected on such grounds. When life was lived 
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on farms of more than 100 acres and one went into the 
nearest town perhaps only once a month for supplies, 
what sense would it have made to "punish" an offender 
by restricting the individual to that farm? Assuming, that 
another member of the family could go for the supplies, 
the impact would be rather mild unless home incarcera­
tion were to be extended to a year or more. And how 
would compliance have been monitored? The burden of 
traveling from the county seat from time to time to 
"check up" on the offender so as to insure that thf,: 
sentence was being carried out would have been unac­
ceptable. But today social realities are quite different, and 
it is possible to monitor compliance by telephone, elec­
tronic devices, or random visits which might take only 
a few minutes time away from other work. Under these 
conditions, home incarceration would seem to be a very 
understandable and easily communicated alternative 
sentence. 

In terms of our theoretical perspective, we must ask 
a key question. Does home incarceration "make sense" 
in view of current conceptions of responsibility? As we 
have indicated, the concept of responsibility is central to 
the way in which changing perceptions of social reality 
affect legal systems. Considered in this light, it would 
seem that home incarceration might represent an especial­
ly suitable means of satisfying the need for "reparation" 
in many contemporary cases. At first glance, for exam­
ple, a violation such as drunken driving seems to be a 
victimless activity. And for many years this was accepted 
as the reality of the situation. But recent years have seen 
an extension of notions of responsibility, especially with 
reference to issues of public order (Lilly and Ball, 1982). 
Hart (1968) has commented on this trend in terms of the 
concept of role responsibility. According to this concep­
tion, one assum:::s certain duties whenever one assumes 
a particular role. Assumption of the role of driver brings 
with it the obligation to perform the function safely, that 
is to say, responsibly. The most desirable symbolic sanc­
tion for failure to perform the role responsibly might be 
one or more steps leading toward possible loss of that 
role, perhaps along the lines of the "points systems" in 
use in many states which assign points in accordance with 
the seriousness of various traffic infractions with loss of 
drivers' licenses coming once a given number of points 
has been accumulated. But a number of studies have 
shown that this sanction is less than effective in that most 
offenders continue to drive even after license revocation. 
Some alternative has now become necessary. 

It is interesting to note in this connection that youth 
who are punished by being confined to the home by their 
parents during normal socializing periods have for 
decades referred to being "grounded." This term 
originated among aircraft pilots who were punished for 

flying infractions by being forbidden to fly for a time. 
Home incarceration might be perceived as a form of 
"grounding" of offenders. It would appear to merit 

. serious consideration in terms of our theoretical perspec­
tive in that it combines moral retribution of a restricted 
sort with practical deterrence and reformation pressure. 

The example just given also illustrates the second prob­
lem facing any possible sentencing alternative, the issue 
of complexity level. Home incarceration would have been 
an impossibly complex sentence to administer under the 
social realities of only a few decades ago. Not only would 
monitoring have been a serious drawback, but there 
would have been great p,ressure upon the offender to 
violate the conditions of the sentence in order to pay bills, 
handle other personal matters, and seek some entertain­
ment. Today it is simple enough to pay the bills by check 
through the mail, to handle most personal matters by 
telephone, and to be entertained within the confines of 
the home by way of radio, records, television, and a va­
riety of other facilities. Home incarceration now en­
counters a much less complex set of problems than would 
have once been the case, and it is certainly a very dif­
ferent form of "punishment" than it would have been 
in former times. 

The reasonableness of any alternative is also connected 
with its potential impact. Again, potential impact must 
be judged in terms of the prevalent definitions of social 
reality, especially the goals which are being sought at the 
particular time, whether these be primarily retributive, 
utilitarian, or reformative. In our earlier prop",3al that 
home incarceration be examined as a possible sentenc­
ing alternative for drunken drivers (Ball and Lilly, 1984), 
we called attention to the fact that under present condi­
tions mere retribution is hardly a reasonable response and 
may be the most counterproductive policy possible. At 
the same time, the public has lost much of its former faith 
in the rehabilitative ideal and now refuses to accept a 
sentence to participate in an alcoholism education pro­
gram as "appropriate." What has happened is that social 
reality has been redefined. In a pattern similar to that 
which led to the passage of the so-called "sexual 
psychopath" laws (Sutherland, 1950) a new myth of the 
"killer drunk" was constructed, dramatized, and ac­
cepted by the general pUblic. Once this had occurred, 
much greater "reparation" was demanded than the tradi­
tional traffic fine. Close examination, however, reveals 
that what the public really seems to want is a simple 
utilitarian goal-protection from those who drive while 
intoxicated and so constitute a public danger no longer 
to be tolerated. Home incarceration, if properly ad­
ministered, may be the best means of insuring that goal. 

Judged in terms of our theory of punitive sanctions 
as representiI)g restricted reprobation in the interest of 
the reparation of social reality, the potential impact of 
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home incarceration as a sentencing alternative goes far 
beyond its capacity for the dialectical combination of the 
best features of the retribution, utility, and reformation 
doctrines in a new way. The successful reparation of 
social reality depends to a considerable extent upon the 
effectiveness of a particular sentence in affirming the 
norm oj reciprocity by which social systems are tied 
together (Gouldner, 1960). "It is only reasonable that 
those who voluntarily comply with the rules be given 
assurance that they will not be assuming burdens which 
others are unprepared to assume" (Morris, 1968: 477). 
The significance of the norm of reciprocity lies in the way 
in which it undergirds collective definitions of social real­
ity and implies the necessity of sanctions when the fun­
damental norm is breached. This is a major reason why 
the public has begun to demand harsher sanctions against 
offenses such as drunken driving. The driver who insists 
upon handling a motor vehicle while severely intoxicated 
is now perceived as someone who benefits from-but 
refuses to reciprocate- the restraint of other drivers who 
refuse to endanger him or her by such behavior. Thus, 
the moral indignation is great and demands stricter sanc­
tioning. The obvious symbolic sanction is simply to deny 
access to motor vehicles for a specified time. But revoca­
tion of the driver's license, even if it could be enforced, 
deprives the offender of the opportunity to fulfill other 
duties toward the norm of reciprocity by interfering with 
the ability to get to work or school or to perform other 
duties of a "good citizen." Home incarceration, if 
restricted in a reasonable way to certain times of the day, 
could solve this problem in a way which fits the re­
quirements of the theory. 

The concept of restraint is particular to the sentenc­
ing theory we have outlined. The relatively free individual 
is a mainstay in contemporary definitions of desirable 
social reality, and punitive sanctions must make no 
greater restrictions upon individual liberty than are 
necessary. Hawkins (1944) has made this clear while at 
the same time pointing to the other side of the coin as 
manifested in Aquinas' argument that equity requires that 
a human being be deprived of the good against which he 
or she acts because the act implies some degree of rejec­
tion of that good. In this sense, sanctions consist essen­
tially of the loss of some portion of individual self­
determination. One of the most interesting things about 
home incarceration is that it offers the possibility of 
restricting self-determination in such a way as to avoid 
the harsher aspects of retribution or the dangers inherent 
in attempts to "reform" the individual by intrusive 
therapeutic techniques applied by the political state. To 
meet the requirements of the sentence, all the offender 
need do is to remain within the confines of the home. 
More extreme breaches of individuality which are 

associated with alternatives such as jailing are not 
necessary. 

Perhaps the principal reason for the recent tendency 
toward stiffer penalties for m:my offenses is the sense that 
justice is not being done (van den Haag, 1975; von 
Hirsch, 1976). The perception is that many of the lighter 
sentences such as fines, suspended sentences, or relatively 
unsupervised probation have not had a significant impact 
upon the offender, have "failed to teach him a lesson 
he won't forget." For some, lighter sentences suggest that 
social reality is being redefined in such a way as to vir­
tually excuse some offenses by considering them "nor­
mal." This is true, for example, of many traffic offenses, 
where the "scofflaw" has become legendary. At the same 
time, neither fines nor revocation of drivers' licenses can 
be regard.ed as satisfactory sam:ti.ons. A traffic fine of 
several. hundred dollars, which might be necessary to pro­
duce the desired impact upon a somewhat affluent in­
dividual, could be economically devastating to a person 
of low income. And revocation of drivers' licenses is such 
a severe sanction in a society so dependent upon the 
automobile that noncompliance has become the rule 
(Bacon, 1968). Home incarceration, on the other hand, 
can be administered in such a way that the offender will 
be impressed with the public's definition of the offense 
as serious without being subjected to the harsh sanctions 
which are sometimes held to be necessary "to get their 
attention.' , 

Recent decades have seen a shift in perceptions of 
social reality and in the relative salience of its different 
dimensions, so that the criterion of reasonable cost now 
looms larger than ever before in any consideration of 
sentencing alternatives. The shift in Federal-state rela­
tions, combined with the tendency to incarcerate more 
and more of the population, has put a severe strain upon 
local budgets, particularly in the case of criminal justice 
agencies. The cost-benefit analysis has become a way of 
life. The escalation of costs has led to a different defini­
tion of realities even on the part of many political con­
servatives, who are now questioning the construction of 
jails and prisons on grounds of the tremendous expense. 
Thus, a major share of those who might have once op­
posed the concept of home incarceration as "coddling" 
of the offender may well see things differently given their 
new perceptions of social reality. 

Home incarceration also offers the virtue of reversibil­
ity. Should unforeseen problems arise in any particular 
case, revocation proceedings could be initiated very easily. 
If home incarceration were to be administered, for ex­
ample, through use of a probation contract, current con- . 
ceptions of justice could be adhered to in such a way as 
to satisfy everyone that the "reparation" was being 
handled fairly. The court would agree to this sentencing 
alternative with the written understanding that the of-
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fender agreed to abide by certain conditions spelled out 
in the contract. Such niceties would have had little ap­
peal in former times, but the nature of social reality is 
now such that it is increasingly important that sentenc­
ing alternatives allow for more complete consideration 
of the rights of offenders, including the right to fair 
revocation procedures. At the same time, the rights of 
society are insured. In effect, the court agrees to restrict 
the degree of reprobation one step further in an effort 
to reconcile the offender and the community while the 
offender recognizes the justice of the sentence and agrees 
to conform (Galvin et al., 1977). 

Current conceptions of social reality are less prone to 
an "all or nothing" point of view and more willing to 
incorporate various shades of gray. Thus, the divisibil­
ity of a particular sentencing alternative has become more 
and more important. Again, home incarceration fits this 
new reality. The term of confinement can be as little (in 
theory) as an hour or as much as perhaps a year. And 
the sentence is further divisible in that it could be specified 
for certain hours of the day only so as to allow for con­
tinued employment, schooling, treatment, or other ac­
tivities which would help to maintain ties between of­
fender and community. Should the offender become ill 
or should some emergency arise, a quick telephone call 
could be made to obtain special exceptions to the nature 
of the confinement. 

In the earlier theoretical examinations of the goals of 
punitive sanctioning (Ball, 1978, 1979), the increasing use 
of restitution as a sentencing alternative was mentioned 
as an example of the implicit use of restricted reproba­
tion aimed at the reparation of a perceived breach in the 
social reality enforced by law. Rather than to jail the of­
fender, which is increasingly perceived as less than a 
"reparation" or resolution of the offense, or to levy a 
fine, which is increasingly perceived as a reparation paid 
to the state at the expense of the direct victim, the of­
fender is required to make restitution to the victim. In 
this way, things are "made right" in a way that is more 
satisfying to the contemporary mentality. Home in­
carceration has the added advantage of compatibility with 
this and many other newer (or, more accurately, resur­
rected) alternative sentencing practices.pWhile as a sym­
bolically negative statement the offender would be 
confined to the home by the offended community, restitu­
tion would balance the reparation through a positive 
gesture on the part of the offender. Or in the case of a 
drunken driver, for example, home incarceration might 
be conceived of as the symbolic reprobation or negative 
gesture; participation in an alcohol education or treat­
ment program might represent the positive statement of 
the offender'S willingness to "reform" and attempt 
effective reconciliation with the norm of reciprocity 
(Harris, 1979; Ball and Lilly, 1984). 

Finally, there is the issue of perceived relevance to 
organizational goals. In times when retribution was the 
major goal of sentencing, home incarceration would likely 
have been perceived as too lenient in many cases. But pro­
bation, for example, was developed precisely because of 
a growing sense that mere retribution was often counter­
productive. Probation agencies are almost unanimous in 
their view that the more punitive sentences tend to 
separate offender from community, but they are also in 
widespread agreement that one of their major goals must 
be to reassure the public that offenders are being punished 
and that probation is not merely an institutionalized way 
of allowing them to go "Scot free" (Thomson and Fogel, 
1981). Faced with these social realities, the agencies might 
find home incarceration an alternative which would pro­
vide the public with clear evidence of decisive reproba­
tion beyond a "slap on the wrist" and assauge their moral 
indignatior: at the breach of collective definitions of pro­
priety while providing the agencit!s with a means to super­
vise caseloads in a manner more restrained than the use 
of the local jail or detention center. Home incarceration 
would seem to be even more acceptable under an explicit 
theoretical formulation which specified the aim of such 
sanctions as neither retribution, utility, nor reformation, 
per se, but as a dialectical combination of all three guided 
by the concept of the most restricted reprobation pos­
sible which will still provide the sense of justice in terms 
of a suitable reparation of the social reality which has 
been violated. 

Theoretical Limitations of Home Incarceration 

All this is not to say that there are no problems with 
the notion of home incarceration as a sentencing alter­
native. Indeed, it is possible that our reading of the con­
temporary social reality is flawed in some important way. 
One problem might arise in connection with the Anglo­
American tradition that "A man's home is his castle." 
Home incarceration might represent a significant breach 
of this traditional definition in that it would have the ef­
fect of converting the home into a prison. But would it 
be so perceived? At this point, we confess some 
uncertainty. 

To what extent would home incarceration allow the 
state access to the "sanctity" of the home? When we 
began our explorations of home incarceration, our initial 
idea involved the potential use of community volunteers 
who would make periodic telephone calls to monitor com­
pliance and who might also make "spot checks" through 
unannounced visits to the home. In terms of our 
theoretical perspective, it was felt that this would serve 
an important symbolic function by returning some of the 
supervision function to the community aM building a 
closer relationship between the commurlity and its 
criminal and juvenile justice systems. But there is many 
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a slip between theoretical cup and application lip. Since 
that time, judges in both New Mexico and Florida have 
experimented with devices which can be attached to the 
offender's wrist or ankle. Once this tran.smitter is ac­
tivated and a. receiver is attached to the domestic 
telephone, the offender cannot move more than approx­
imately 150 yards from the telephone without triggering 
a telephone signal to the central console located in the 
probation agency or some other monitoring center . We 
have already pointed to the real "Orwellian overtones" 
(Ball and Lilly, 1984). 

On the other hand, some would argue that the nature 
of contemporary social reality is such that the state 
already has the power to penetrate the home in ways far 
beyond any envisioned by the "castle" tradition. And it 
is surely true that the home has lost much of its "sanc­
tity" in recent years as the public has become aware of 
the extent of child abuse, spouse abuse, incest, and other 
now intolerable violations of presently accepted social 
standards. Just what is really involved in the symbolism 
of the home? Perhaps this is the central theoretical prob­
lem to be explored in any full-fledged examination of 
home incarceration as a sentencing alternative. 

In the earliest of the theoretical explorations of sanc­
tioning policy described above, one of the authors has 
stressed the theoretical significance of the emergence of 
individuality, especially in recent times (Ball, 1978). 
Cassirer (1955: 171-173) describes the transformation as 
bringing a new consciousness of "inner freedom," a shift 
which on the one hand brought more nonconformity and 
on the other a new ethical sensitivity and concern for the 
rights of the individual. One of the principal factors giv­
ing rise to increased individuality was the development 
of domestic privacy (Aries, 1962; Shorter, 1977). As late 
as the Middle Ages, the home was generally open to a 
variety of friends and neighbors who roamed through it 
almost at will. It was only with the coming of the con­
cept of privacy that the home became divided into various 
zones including the "surround" or area between property 
line and the home itself, "region" or area comprised of 
living rooms and parlors, and "nucleus" or area made 
up of bedrooms and bathrooms once the latter came on 
the scene (Ashcraft and Scheflen, 1976). Where strangers 
such as the garbage collector would be allowed into the 
surround, only those with more intimate business would 
be expected to seek entrance into the area defined as 
region, and only the closest of acquaintances would be 
permitted into bedrooms and bathrooms. 

So it was that domestic privacy and individuality 
developed concomitantly. Within the past century, the 
telephone has allowed outsiders to "invade" the home 
at will while radio and television have enabled residents 
to hear and see the outside world from inside the con­
fines of their domestic privacy. Still, there remains a close 

connection between the social reality of the free individual 
and the social reality of domestic privacy. What are the 
implications when and if the state converts the home into 
a jail? 

As indicated above, our conception of the goal of 
sentencing policy as essentially involving a dialectical 
combination of the best features of the older doctrines 
of retribution, utility, and reformation in an effort at 
restricted reprobation in the interest of satisfactory 
reparaflon of social reality lays heavy stress upon 
restraint. Only the guilty must be punished, and the 
punishment must be fitting. Proponents of alternatives 
to institutional incarceration have been subjected to 
justifiable criticism for ignoring significant disadvantages 
of apparently more restrained approaches, especially the 
so-called "add-on" effect (Greenberg, 1975). When 
"diversion" programs were created, for example, what 
often happened was that minor infractions which would 
have once been ignored or handled with a warning were 
now referred to the diversion program. Rather than keep­
ing people out of jail, the programs sometimes tended 
to ext~nd the control of the state even further. Thus, it 
is ~mportant to emphasize that our theoretical perspec­
tive leads to advocacy of the least restriction on individual 
liberty consistent with the goal. 

Conclusion 

Alternative sentencing policies are usually adopted as 
matters of expedience. Only rarely is there an attempt to 
consider a new proposal in the light of extended 
theoretical analysis informed by the humanities and social 
sciences. Here we have undertaken to make a beginning 
at such a consideration with respect to the development 
of home incarceration. If the goal of sentencing can be 
said to represent a reasonable combination of traditional 
doctrines of retribution, utility, and reformation aimed 
at restricted reprobation in the overall interest of the 
satisfactory symbolic reparation of collective definitions 
of social reality, home incarceration seems well worth fur­
ther exploration. It represents an alternative which is com­
municable in terms of contemporary realities, which is 
not overly complex, and which would appear to provide 
the potential impact desired in many cases. It is 
characterized by reasonable cost, and it is both revers­
ible should it fail and divisible into a variety of time 
frames which might be tailored to the particular offender 
subjected to such a sentence. Finally, this alternative 
seems to be quite compatible with others, including 
restitution, education, treatment, or community service, 
with which it could be combined, and it has clear rele­
vence to the organizational goals of agencies such as pro­
bation departments. 

Yet there remain reasons for continued debate. From 
a theoretical perspective, the first is the jssue of the place 
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of the home in current conceptions of social reality, 
especially given the historically close relationship between 
domestic privacy and the social psychology of the free 
individual. From a practical point of view, there is the 
danger of the "add-on" effect. A full and free debate 
may allow us to institute home incarceration with closer 
attention to its possible dangers. At a minimum, it ought 
to make it clearer to us all just what we are doing. 

REFERENCES 

Aaronson, D.E., Hoff, B.H., Jaszi, P., Kittrie, N.M., and Sarri, D. 
(1977) The new justice: alternatives to conventional criminal ad­
judication. Washington, D.C.: U.S. Government Printing Office. 

Aries, P. (1962) Centuries of childhood: a social history of family life. 
Translated by R. Baldack. New York: Vintage. 

Ashcraft, N. and Scheflen, A.E. (1976) People space: the making and 
breaking of human boundaries. Garden City, New York: Anchor. 

Bacon, S. (1968) Traffic accidents involving alcohol in the U.S.: second 
stage aspects of a social problem. Quarterly journal of studies on 
alcohol supplement 4: 11-33. 

Ball, R.A. (1978) Toward a dialectical criminology. In Crime, law, and 
sanctions: theoretical perspectives, ed. M.D. Krohn and R.L. Akers. 
Beverly Hills, California: Sage. 

_____ (1979) A theory of punishment: restricted reprobation 
and the reparation of social reality. In Structure, law, and power: 
essays in the sociology of law, ed. P.J. Brantingham and J .M. Kress. 
Beverly Hills, California: Sage. 

Ball, R.A. and Lilly, J.R. (1983a) The use of home incarceration as 
an alternative. Paper presented at the VI International Conference 
on Criminology, Vienna. 

_____ (l983b) Home incarceration for drunken drivers. Paper 
presented at Annual Meetings of the American Society of 
Criminology, Denver. 

_____ (1984) The potential use of home incarceration with 
drunken drivers. In Critical issues in criminal justice, ed. J .E. Scott 
and T. Hirschi. Beverly Hills, California: Sage. 

_____ (forthcoming) Home incarceration: an alternative to total 
incarceration. The jUstice system journal. 

Cassirer, E. (1955) The philosophy of symbolic forms: vol. 2, mythical 
thought. New Haven, Connecticut: Yale University Press. 

I, 

Fauconnet, P. (1975) Responsibility. Translated by W. Jeffrey, Jr., 
Paris: Felix Alcan. 

Feinberg, J. (1968) Collective responsibility. Journal of philosophy 65: 
674-688. 

Galvin, J.C., Busher, W., Greene, W., Kemp, G., Harlow, N., and 
Hoffman, K. (1977) Instead of jail: pre- and post-trial alternatives 
to jail incarceration: vol. 4: Sentencing the misdemeanant. 
Washington, D.C.: U.S. Government l'rinting Office. 

Gerety, P. (1980) A French program to reduce pretrial detention. Crime 
and delinquency 26: 22-34. 

Gouldner, A. (1960) The norm of reciprocity: a preliminary statement. 
American sociological review 25: 161-172. 

Greenberg, D.F. (1975) Problems in community corrections. Issues in 
criminology (Spring): 22-32. 

Hall, J. (1960) General principles of criminal law. Indianapolis: 
Bobbs-Merrill. 

Harris, M.K. (1979) Community service by offenders. Washington, 
D.C.: National Institute of Corrections. 

Hart, H.L.A. (1968) Postscript: responsibility and retribution. In 
Punishment and responsibility, ed. H.L.A. Hart. New York: Oxford 
University Press. 

Hawkins, D.J.B. (1944) Punishment and moral responsibility. Modern 
law review 7: 205-208. 

Heijder, A. (1980) Can we cope with alternatives? Crime and delin­
quency 26: 1-9. 

Lilly, J.R. and Ball, R.A. (1982) A critical analysis of the changing 
concept of criminal responsibility. Criminology 20: 169-184. 

Morris, H. (1968) Persons and punishment. The monist 52: 476-479. 
National Advisory Commission on Criminal Justice Standards and Goals 

for Corrections (1973) Report of the national advisory commission 
for criminal justice standards and goals for corrections. Washington, 
D.C.: U.S. Government Printing Office. 

Removing children from jails (1980) Washington, D.C.: U.S. Govern­
ment Printing Office. 

Shorter, E. (1977) The making of the modern family. New York: Basic 
Books. 

Sutherland E. (1950) The sexual psychopath laws. Journal of criminal 
law and criminology 40: 543-554. 

Thomson, D and Fogel, D. (1981) Probation work in small agencies: 
a national study of training provisions and needs. Chicago: Center 
for Research in Law and Justice. 

van den Haag, E. (1975) Punishing criminals. New York: Basic Books. 
von Hirsch, A. (1975) Doing justice: the choice of punishments. New 

York: Hill and Wang. 




