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PREFACE

At the beginning of 1985, 16 states allowed for the automatic substitution
of judges, without a determination of cause, upon motion by a litigant or
1/ .
attorney.— These procedures are known generically as judicial peremptory
. L2

challenges. Their purpose is to help ensure a fair trlal—/ and to preserve the

. . 3 . .
integrity and public image of the judicial system-/ by allowing the parties
involved to remove a judge they perceive as biased or prejudiced. Peremptory
challenges have also been viewed as a means of disciplining judges who deviate

widely from generally accepted norms of judicial and pexrsonal behavior.é/

Often confused with the peremptory challenge of jurors, these provisions
have gone largely unrecognized outside the states which utilize them. In recent
vears, however, they have gained increased notoriety. In several of the 16

. . . . 5
states they have been attacked as inappropriate or unconstltutlonal.—/ In

1/ Alaska, Arizona, Califcrnia, Idaho, Illinois, Indiana, Minnesota, Missouri,

Montana, Nevada, North Dakota, Oregon, South Dakota, Washington, Wisconsin
and Wyoming.

2/ See, e.g., Ernest J. Getto, "Peremptory Disqualification of Federal Judges,"
University of Kansas Law Review, 30 (Winter, 1982), 22, 25,

3/ ‘“Disqualification of Judges for Prejudice or Bias-- Common Law, Evolution,
Current Status and the Oregon Experience," Oregon Law Review, 48 (1969),
311, 360.

4/ Richard M. Coleman, "An Idea Whose Time Has Come," Los Angeles Lawyer,
4 (September, 1981), 6.

2/ See, e.g., Iinda De La Mora, "Statutes Allowing Substitution of Judge Upon
Peremptory Challenge Does Not Violate Separation of Powers Doctrine, State
v. Holmes, 106 Wis.2d 31, 315 N.W.24 (1982)," Marquette Law Review, 66
(1983), 414-31; and Jeffrey R. Tone, "Substitution of Judges in Illinois
Criminal Cases," University of Illinois Law Forum, (1978), 519-39.
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others, they have been criticized for causing administrative difficulties.éf
Peremptory challenges have also become controversial in states which do not pro-
vide for them. In Delaware, for example, a senator has introduced legislation
co-sponsored by all but one of his colleagues to provide for the procedure in
Family Court.Z/ In 1981 the Indiana Supreme Court adopted rules nullifying
state statutes which provided for the procedure in criminal cases.gf Three
years later the New Mexico Supreme Court adopted similar rules nullifying‘
statutes which applied to both criminal and civil proceedings.g/ Recently, con-
siderable opposition has arisen to the rules and the court has decided to change

10/

them and revert once again to a form of peremptory challenge.,—

The procedures have also gained increased attention as a result of debate

surrounding bills in Congress which would apply them to federal district

courts:LL/ Initially, the United States Department of Justice took a stand

g/ See Jon B. Ables and Charles A. Thompson, "Change of Judge in Indiana: A
Continuning Dilemma," Indiana Legal Forum, 2 (Fall, 1968), 164-86; and
Andrew Jacobs, Sr., "Some Observations Regarding Crime Control," Indiana
Law Review, 11 (February, 1978), 403-29.

7/ Conversation between Robert Coonin, Esq., Wilmington, Delaware, and Larry
Berkson, April 23, 1985.

8/ Ind. R, Crim., P. 12.

9/ N.M. 1983-84 Advance Ann. and Rules, Rules 88.1 (civil) and 34.1 (criminal),
superceding N.M. Stat. Ann. secs. 38~-3-9 and 38-3~10 (1977).

10/ Letter from Chief Justice William R. Federici to Larry Berkson, March 4,
1985.

11/ See, e.g., H.R. 1419, 99th Cong., 1st Sess., March 5, 1985; H.R. 3125, 98th
Cong. 1st. Sess., May 24, 1983; H.R. 1649, 97th Cong. 1st Sess.,
February 4, 1981; and H.R. 7473, 96th Cong. 2d Sess., May 30, 1980. One of
the first such proposals was offered in 1971. See Hearings on S. 1064
before the Subcomm. on Improvements in Judicial Machinery of the Senate
Comm. on the Judiciary, 93d Cong., 1lst. Sess. (1971-73).
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against the concept;lz/ In the latter part of 1983 the Department invited pro-
posals to evaluate how peremptory challenges are functioning in the states and
how they might operate if applied to the federal judiciary:lé/ In December
1984, Koba Associates, Inc. of Washington, D.C. was awarded a contract to

investigate these two considerations. The following report is the result of

that endeavor.

Part A consists of ten chapters. It begins with a brief history of judi-
cial peremptory challenges and then describes the statutes and rules which are
in effect today. Next the arguments for and against the concept are explored.

A review of the present state of knowledge about peremptory challenges 1is under-
taken and note is made about weaknesses in the literature. From this, a method-
ology 1s developed to study how they operate in the states. Subsequently,

findings of the empirical investigation are reported.

Part B consists of five chapters and explores how peremptory challenges
may impact the federal judiclary should they be adopted by Congress. . Initially,
a review is undertaken of federal disquali?ication procedures. Subsequently,
the arguments for and against extending the concept to the federal level are
examined. Recent proposals for peremptory challenges at the federal level are
reviewed as well. Finally, a set of overall conclusions and recommendations
about the construction of a federal statute to provide for peremptory challenges

is presented,

12/ See letter from Alan A. Parker, Assistant Attorney General, to Congressman
Robert F. Drinan, in Hearings Before the Subcomm. on Criminal Justice of
the Comm., on the dﬁaiciary House of Representative, H.R. 7473 and H.R.
7817, 96th Cong., 2d Sess. (1980), 221-25,

13/ Letter from Carolyn Boyle, Research Management Analyst, Federal Justice
Research Program, to John P. Bellassai, Director, Criminal Justice
Division, Koba Associates, Inc., December 2, 1983.



Like most studies, this one has benefited from the assistance of a large
number of people. Helen Shaw and Carolyn Boyle of the Office of Legal Policy,
United States Department of Justice, provided constant support and advice
throughout the project. Dennis Mullins, formerly from the Office of Legal
Policy must also be recognized for his support and commentary throughout the
project. Similarly, our advisory committee consisting of 10 outstanding indivi-
duals provided invaluable assistance, furnishing information, offering
suggestionskand critiquing various chapters of the report. Their inclusion in
this report, however, in no way evidences either their acceptance or agreement
with any of the conclusions or recommendations made in this report. Several
members of the Board disagreed in whole or in part with the final conclusions
reached., Members included: Honorable Shirley Abrahamson, Supreme Court of
Wisconsin, Madison, Wisconsin; John J. Cleary, Esq., Cleary and Sevilla, San
Diego, California; Richard M. Coleman, Esg., Coleman and Farrell, Los Angeles,
California; Honorable John B. Jones, United States District Court, Sioux Falls,
South Dakota; Honorable Paul A. Magnuson, United States District Court, St.
Paul, Minnesota; Honorable Dorothy W. Nelson, United States Court of Appeals,
Los‘Angeles, California; Honorable James J. Richards, Superior Court of Lake
County, Hammond, Indiana; Professor Eliiot Slotnick, the Ohio State University,
Columbus, Ohio; Lawrence Spears, Esqg., Bismarck, North Dakota; and Honorable
Robert A, Wenke, Los Angeles Superior Court, California. To them we extend a

special note of appreciation.

We would also like to thank Larry Meisse, OMB Clearance Officer, United
States Department of Justice for his assistance in obtaining approval for the

survey of California Judges; Dixie Knoebel, Staff Associate, National Center for
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State Courts, for her assistance in obtaining a wide variety of information for
the project; and Susan Carbon for her assistance in editing several drafts of

the manuscript.

The study would not have been possible without the kind cooperation of
literally dozens of judges, attorneys and justice system administrators in the
states examined. They are too numerous to mention here but their names may be
found in Appendix E. Likewise, the names of various organizations supplying
information for the study may be found in Appendix F. To them we are par-

ticularly appreciative.

We would also like to thank the hundreds of individuals who responded to
our letters of inquiry about how well peremptory challenges are working in their
states., It is an understatement to note that without them, the study could not

have been completed.

Naturally we are indebted to several members of the staff at Koba
Assoclates, Inc. for their advice, consultation and participation in various
aspects of the project. They include Ford T. Johnson, Jr., Presidént, for his
guldance and assistance, as well as Ruthie Doyal, Arvette Covington, Mohammed
Hague, and Mary Kochenowski for their administrative support throughout the pro-

ject.,

One individual must be singled out for special comment. Ilene Baylinson,
Acting Director of Koba's Law and Justice Division, was a constant source of
support, serving as llalison between Koba Associates and the Department of
Justice and helping to resolve difficult problems of process and procedure, To
her, we are particularly grateful.

Larry Berkson, Principal Investigator
Sally Dorfmann, Research Associate
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Part A:

Peremptory Challenges in
The States



Chapter {:

A Brief History of Judicial
Peremptory Challenges



CHAPTER I

A BRIEF HISTORY OF JUDICIAL PEREMPTORY CHALLENGES

. . . 1 . srsas
"No man shall be a judge in his own case."—/ This common law prohibition
is fundamental to the concept of a fair trial, long treasured as a basic right
in Anglo-American law. From the stricture emerged two. types of judicial

. . 2/ . .
substitution.=— The first, known as recusal, takes place when a judge volun-
tariiy removes himself from a case. The second, usually referred to as

disqualification, takes place when a judge is involuntarily removed from hearing

litigation.

THE LAW OF JUDICIAL SUBSTITUTION

At the common law in England, grounds for recusal or disqualification were
very narrow. Indeed, as John Frank has written, "... English common law prac=
tice at the time of the establishment of the American court system was simple in
the extreme. Judges [could be] disqualified for financial interest. No other
disqualifications were permitted and bias, today the most controversial grounds

3/

for disqualification, was rejected entirely."—

Nonetheless, English courts were "... sensitive to the possibility that

trained habits of impartiality could at times give way to the human

1/ Quoted in John Frank, "Disqualification of Judges," Yale Law Journal,
56 (April, 1947), 605, 610,

2/ See John P. Frank, "Disqualification of Judges: In Support of the Bayh
Bill," Law and Contemporary Problems, 35 (Winter, 1970), 43, 44-45.

3/ Frank, supra note 1, at 611-12.



."é/ As a result, during the Nineteenth Century they gradually

frailties ...
held that judges were disqualified if a real possibility of bias could be
demonstrated.éf English jurists believed that personal animosity between a

judge and a party, or membership of a judge in a class which would be interested

. . .8/
in the outcome, were sufficient grounds for recusation.=

By contrast American courts were much more restrictive.Z/ During the
1800s they did mandate disqualification if a judge (1) was related to the par-
ties in a case either by affinity or consanguinity; (2) had a prior relationship
in a case or; (3) had a pecuniary interest in a case.g/ However, the courts
drew a distinction between the terms "interest" and "prejudice."g/ Judges could
only be disqualified if "an interest" was present., As a result, there were

numerous decisions which upheld a judge'’s right to hear litigation even though

4/ "Disqualification of Judges for Prejudice or Bias--Common Law Evolution,
Current Status and the Oregon Experience," Oregon Law Review, 48 (1969),
311, 321 [hereinafter cited as Oregon Study].

5/ '"Disqualification of a Judge on the Ground of Bias,“ Harvard Law Review,
41 (November, 1927), 78, 79. (See also Ibid., at 327.

6/ 1Ibid., at 79. See also Bernard Schwartz, "Disqualification for Bias In the
Federal District Courts," University of Pittsburgh Law Review," 11 (Spring,
1950), 415.

1/ *“"Disqualification of Judges for Bias In the Federal Courts," Harvard Law
Review, 79 (May, 1966), 1435, '436.

8/ Oregon Study, supra note 4, at 322-32. See also "State Procedures for
Disqualification of Judges for Bias and Prejudice," New York University Law

Review, 42 (May, 1967), 484.

9/ Oregon Study, supra note 4, at 321-22. A note in the Harvard Law Review
refers to the distinction as "irrational." See "Disqualification of a Judge
on the Ground of Bias," supra note 5, at 79.




he had expressed a premature opinion about the merits of the case or was hostile

to one party.lg/

Moreover, at a relatively early date an important exception was made to
the common law and statutory disqualification rulés. It was not unusual that a
judge who was related to the parties, had previously participated in the contro-
versy, or had a pecuniary interest in the litigation, would be the sole person
available to hear the case.ll/ As a result, American courts had no inhibition
about following English precedent and allowing a judge to hear the controversy

2/

as long as the "interest was not of unreasonble proportions.“l—

It was not until the latter part of the Nineteenth Century that sgtates
s . 13/
began establishing bias and prejudice as bases for disqualifying a judge.— In
some states, courts redefined the common law while in others the legislatures
. . s e s 14/
enacted various disqualification statutes.,— Many, although not all, of the

states required that proof of actual bias or prejudice be established.
THE DEVELOPMENT OF JUDICIAL PEREMPTORY CHALLENGES

One of the types of disqualification procedures which began to emerge

during the late 1800s was judicial peremptory challenges, These provisions

19/ "Digqualification of a Judge on the Ground of Bias," supra note 5, at 80.
One writer has summarized thusly. "The numerous instances where, in the
absence of statutes, the bias or prejudice of a trial judge was unsuccess-
fully challenged at the appellate level, seems proof enough that the
majority of our early judges felt themselves adequately insulated against
human weaknesses." Oregon Study, supra note 4, at 322,

~

Oregon Study, supra note 4, at 326.
Ibid.

Ibid., at 331.

& I s |
~ 0N N

Ibid., at 331-32.



allowed for the automatic substitution of judges, without a determination of

cause, upon motion by a litigant or attorney.

At least five states adopted such a procedure before the beginning of the
Twentieth Century;lé/ The first state to enact a peremptory challenge statute
was Wisconsin. In 1853 the legislature adopted a bill which provided for the
substitution of judges in criminal cases,lé/ It required the submission of an
affidavit of prejudice but the allegations did not need to be proven.lZ/ This
procedure remained in effect until 1969 when the affidavit was discarded. In
its place the legislature required a "written request for a substitution."lé/
Additionally, the statute prohibited the parties from listing grounds for the
substitution or alleging any prejudice. In 1982 the Wisconsin Supreme Court
upheld the statute's constitutionality despite charges that it violated the
separation of powers doctrine. Justice Abrahamson, writing for the majority,

concluded that the legislature's purpose was "to ensure the right to a fair

trial by permitting parties to strike a judge who is prejudiced or gives the

19/ - .
appearance of being prejudiced."‘_ The provisions in the statute were a

15/ Rigorous attempts have been made to obtain accurate dates for the initial

- enactment of judicial peremptory challenge procedures in each state.
However, because of the difficulties involved, the accuracy of the dates
should be treated with caution. See caveats throughout the text.

16/ Linda De La Mora, "Statute Allowing Substitution of Judge Upon Peremptory

- Challenge Does Not Violate Separation of Powers Doctrine, State v. Holmes,
106 Wis.2d 31, 315 N.W.2d4 703 (1982)," Marquette Law Review, 66 (1983},
414, 418, citing Wis. Laws 75, sec.1. See also State v. Holmes cited above
at 712.

17/ Bachmann v. City of Milwaukee, 47 Wis. 435, 2 N.W. 543 (1849).

|

18/ Wis. Stat. sec. 971.20 (1969).

|

19/  State v. Holmes, 106 Wis.2d 31, 315 N.W.2d 703, 715 (1982).



constitutional means of accomplishing this gocal. The legislature did not remove
the case from the judiciary; rather it merely removed the individual judge from
a single case. This did not deprive the court of the power to hear cases and
thus did not materially impair the proper functioning of the judiciary. The
court acknowledged possible abuses of the system but concluded that unless
serious impairment could be demonstrated, it would acoepnt the legislature;s
balancing of the positive and negative factors associated with judicial peremp-

tory challenges.

The first code enac*ed by the Legisglative Assembly in Dakota Territory

provided for the peremptory challenge of judges.gg/ When North Dakota and South

21/

Dakota joined the Union in 1889, both states continued using the procedure.,~—
In South Dakota, the legislative provision was examined by the Supreme Court

within a few years. The Court held that when an affidavit of prejudice or bias

22/

was filed, "no issuable question" was presented.— In other words, the judge

could not rule on the substance of the affidavit. He could only "call in some

/ 24/

other judge."gé- The statutory language was revised in 1919,~ but the Supreme

Court held, nonetheless, that the trial judge could not "interrogate the accused

25/

as to the facts constituting the bias."—  The statute was subsequently amended

20/ Laws of Dakota Territory 1874-75, sec. 285, ch. 35. See also Code of
Criminal Procedure, Revised Codes of Dakota, sec. 285 (1877).

1/ State v. Thompson, 180 N.W. 73, 74 (S.D. 1920); and State ex rel. Johnson
v. Thomson, 34 N.W.2d 80, 85 (N.D. 1948).

22/ State v. Thompson, supra note 21, at 74. See also State v. Palmer, 4 S.D.
543, 57 N.W. 490, 491 (1894).

23/ State v. Thompson, supra note 21.
24/ S.D. Revised Code 1919, sec. 4813.

25/ State v. Thompson, supra note 21.
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several times by legislative enactments and Supreme Court rules but throughout

its history South Dakota has retained a judicial peremptory challerige provision.

The history of peremptory challenges in North Dakota is similar. Upon

26/

entering the Union, the state retained the concept.——  The North Dakota Supreme
Court held early in its history that the right to change a judge "was absolute
. ‘o . Ny 4 . .

upon the timely filing of the statutory affidavit."—  During the first years
of statehosd the trial judge was allowed to call in any other Jjudge as a substi-
tute. In 1921, however, a statute was enacted which provided that once the

. - i as . . 28/
affidavit of prejudice was. filed, the judge should "proceed no further,"—
Instead, it authorized the Supreme Court to make the substitution. Like its

Southern neighbor, North Dakota has retained a peremptory challenge statute

throughout its history.

Wyoming's territorial legislators also enacted a disqualification statute.

In 1877, the legislature provided that when an objection was made to a judge

29/

because of bias or prejudice, he was to call in a substitute.~— The statute

30
continued in effect when Wyoming became a state in 1890.——/ Its parameters were

examined in 1914 by the Supreme Court which held that once the affidavit of

gg/ State ex rel. Johnson v. Thomson, supra note 21, citing N.D. Const.
Schedule, sec. 2; and Compiled Laws of Dakota 1887, sec, 7312.

21/ State ex rel. Johnson v. Thomson, supra note 21, citing State v. Kent, 4
N.D. 577, 593, 62 N.W. 631, 27 L.R.A. 686, and State v. Boyd, 26 N.D. 224,
144 N.W. 232,

28/ ZLaws 1921, ch. 129, secs. 1, 4.
29/ John S. Evans, "Civil and Criminal Procedure~-Disqualification of District

Judges for Prejudice in Wyoming," Land and Water Law Review, 6 (1971), 743;
and Murdica v. State, 22 Wyo. 196, 137 P. 574 (1914).

32/ Wyo. Comp. Stat. 1910, sec. 5148.



prejudice was filed, it had the "effect of absolutely disqualifying the judge to
proceed in the case or to determine any further question touching or effecting
the trial.“gl/ In later years the Wyoming Supreme Court adopted rules governing
peremptory challenges, However, on Marxch 10, 1983, the Supreme Court abrogated
the peremptory disqualification rules for both civil and criminal cases.

Shortly before the June 13, 1983 effective date, the chief justice notified all
members of the Wyoming Bar Association about the change. He asked for their
cooperation in complying with the new rules and in assessing fairly and honestly
their effects on law practices. Apparently, there was considerable adverse
reaction among the bar and upon recommendation of a majority of the Permanent
Rules Committee,; the Supreme Court restored peremptory challenge procedures

effective October 31, 1984.22/

33
Oklahoma had a peremptory challenge procedure as early as 1890.——/ An

affidavit of prejudice was required but no facts had to be alleged.
Disqualification was automatic upon a timely filing of the challenge. The pro-
cedure was apparently repealed in 1909 and from that date forward Oklahoma has

34
been without a peremptory challenge provision.——/

31/ Murdica v. State, supra note 30.

gg/ The following information is drawn from correspondence and materials
supplied by Robert L. Duncan, Court Coordinator, Supreme Court of Wyoming,
April 22, 1985.

gé/ Oregon Study, supra note 4, at 338, n. 148, citing Okla. Stats. 1890, ch.
72, art. 8, sec. 49(3).

34/ 1d., citing Okla., Laws 1908, ch. 14, art. 1, sec. 1. See also Diehl v.
Crump, 27 Okla. 108, 179 P. 4, 6 (1919); and 5 A.L.R. 1275.



Several states adopted peremptory challenge procedures during the first
two decades of the Twentieth Century. Among them were Arizona, Montana,

Minnesota, Washington, and Oregon.

Records indicate that Arizona adopted peremptory challenge legislation in

3s/

1901 while it was still a territory. Upon entering the Union in 1912, its

36/

legislature enacted statutes providing for the procedure in civil cases.—

Three years later the Supreme Court held that the "truth of the affidavit filed

is not what disqualifies the judge, but the affidavit itself."éZ/ Statutory

38/

revisions were made in 1921, 1928 and 1939,/

During the early years of Arizona statehood affidavits of prejudice were
allowed to be rebutted in criminal proceedings.ég/ Thus, they cannot be con-

sidered peremptory challenges. In 1939, however, statutory revisions provided

40/

that once the challenge was filed, Jjudges were to "proceed no further,""—

4 .
provision that challenges could be rebutted was dropped;—l/ Apparently this

The

éé/ Letter to Larry Berkson from Justice James Cameron, Arizona Supreme Court,
March 6, 1985. See also Ariz. Laws, Title 17, ch. 10, sec. 1380 (1901);
and Kraig J. Marton, "Peremptory Challenges of Judges: The Arizona
Experience," Law and the Social Order, (1973), 95.

36/ Revised Stats. of Ariz., Civil Code, Title 6, sec. 500 (1913), The crimi=-
nal statute appears not to provide for a peremptory challenge. See Revised
Stats. of Ariz., title 8, sec. 1000 (1913).

31/ Stephens v. Stephens, 17 Ariz. 306, 152 P. 164, 165 (1915).

3§/ Laws of Ariz., ch. 107, sec. 500 (1921); Ariz, Revised Code, sec. 3721
{1928); and Ariz. Code, 21-107 (1939).

gg/ Revised Code of Ariz., Title 8, sec. 1000 (1913); and Revised Code of
Ariz., art. 4, secs. 5022-5023 (1928).

40/ Ariz. Code Ann., secs. 44-1202 and 44-1205 (1939).
1/ Ariz. Code Ann., secs. 44-1201 and 44-1202 (1939). However, the statute

did require that the grounds for the challenge had to be stated.
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statute continued in effect for over two decades, for in 1956 the language in

. < s X . 42/
the Arizona Rules of Criminal Procedure was identical.— In 1975, the rules
were altered to allow a party to file a pleading entitled a "Notice of Change of

43 .
Judge.m—J/ There was no requirement that grounds for the allegation be asserted

in the notice.

Judicial peremptory challenge procedures had a unigque origin in Montana.
In a dispute between copper companies, a judge friendly with one party issued an
injunction against the adversary. As a result, the Governor convened a special
session of the legislature in December, 1903, for the purpose of enacting
general legislation to allow for the disqualification of district judges if they
were biased or prejudiced.éﬁ/ The legislature met and amended the code of civil
procedure to provide that, upon the filing of an affidavit of prejudice, a judge
was proscribed from acting furthexr in a case.éé/ The following year the Montana
Supreme Court upheld the provision stating that disqualifying a judge "by the
mere filing of an affidavit of prejudice" was not a violation of the Constitu-

tion.éé/

42/ Ariz. Rules of Crim. Pro., Rule 196 (1956).
43/ Ariz. Rules of Crim. Pro., Rule 10.2.

44/ State ex rel. Anaconda Copper Mining Co. v. Clancy, 30 Mont. 529, 77 P. 312
(1904). See also Frank, supra note 1, at 608, n.8.

ég/ Mont. Code Civ., Pro., sec. 180 (1903).

46/ State ex rel. Anaconda, supra note 44. For a summary of recent activity in

T Montana see Joint Subcommittee on Judiciary, The District Courts, Indigent
Defense,~;;a Prosecutorial Services in Montana (Helena: Montana
Legislative Council, 1982), 13-16.




In 1905 Minnesota adopted its first peremptory challenge statute,EZ/ Any

party was allowed to file an affidavit alleging that he had good reason tb

believe he could not receive a fair trial because of judicial prejudice or

bias.ég/ The judge, forthwith, was to secure some other judge to hear the case.
s . . . 438/ .

Initially, strict construction was given to the statute,— but in 1949 the

Minnesota Supreme Court held that the statute, then embodied in a court rule,

50/

was to be given a "liberal construction."—

Washington apparently enacted its first judicial peremptory challenge

51/

statute in 1911.— The provisions were eventually amended in 1927 and again in
1941,§2/ although no substantial changes took place. The moving party had to

simply file a motion stating that the judge was prejudiced and subsequently he

would be replaced.

Oregon, Washington's neighbor to the south, enacted a judicial peremptory
- . 53/ . . .
challenge provision in 1919 .— It provided that any party could file a motion,

supported by an affidavit, alleging a judge's prejudice. The affidavit had to

be made in good faith and not for the purposes of delay. However, it could not

47/ State v. Hoist, 126 N.W. 1090, 1091 (Minn. 1910).

48/ Id., at 1090.

49/ See Jones v. Jones, 64 N.W.2d 508, 514-15 (1954).

50/ Weidemann v. Weidemann, 228 Minn. 174, 178, 36 N.W.2d 810, 813 (1949).

1/ See Enacted Laws 1911, ch. 121, sec. 2, p. 617, cited in Rev. Code of Wash.
Ann., chs. 4.12,040 and 4.12,050.

§2/ Revised Code of Wash. Ann., chs. 4.12.040 and 4.712.050.

2}/ Ore. Laws 1919, ch. 160, cited in Oregon Study, supra note 4, at 361.

-10~



be challenged. 1In 1926 the Supreme Court upheld the statute!s constitutional-

ity.éé/

During the next two decades several statutory changes took place in

Oregon. The most important occurred in 1947 when the legislature dropped the

55/

requirement that prejudice be alleged.— The amendment was held unconstitu-

56/

tional nine years later as a violation of the separation of powers doctrine.~

The legislature immediately reenacted the statute as it had existed prior to the

57/

1947 amendment.—

During the Depression four states adopted judicial peremptory challenge

58/

procedures. Nevada was the first.— In 1931 the state legislature enacted a
statute allowing parties to file an affidavit alleging that they could not
. . . . . e s . s 59/

receive a fair and impartial trial on account of judicial bias or prejudice.~
The Nevada Supreme Court almost immediately upheld the statute's constitu-

. X 60/ - . . .
tionality.~ Revisions made in 1938, however, were declared unconstitutional
because they lacked a requirement that an allegation of prejudice or bias be

61/

made.—* As a result, the 1931 statute remained in effect.

54/ U'ren v. Bagley, 118 Ore. 77, 245 P. 1074 (1926).
EE/ Ore. Laws 1947, chs. 145, 162, cited in Oregon Study, supra note 4, at 362.

EE/ State ex rel. Bushman v. Vandenberg, 203 Ore. 326, 276 P.2d 432, 280 P.2d4
344 (1955).

57/ Oregon Study, supra note 4, at 362.

58/ Nev. Stats. 1931, ch. 153, secs. 45, 45a, and 45b, cited in State ex rel.
Beach v. Fifth Judicial District, 53 Nev. 444, 5 P.2d 535, 536 (1931).

59/ Id.
60/ 1Id.

61/ Clover Valley Lumber Co. v. the Sixth Judicial District Court, 58 Nev. 456,
83 P.2d 1031 (1938).
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In 1977 the Nevada legislature passed another statute similar to the 1931

2 . s . . g
version,§~/ It, too, did not require an allegation of bias or prejudice and

63/

again it was declared unconstitutional.—  As a result, an earlier statute

which mandated an allegation of bias or prejudice remained in effect. Today the

‘

system is governed by a supreme court rule adopted in 1982,

Two years after Nevada adopted its first peremptory challenge statute,

Idaho followed suit.ﬁé/ Either party in an action was allowed to file an affi-

davit alleging bias or prejudice. Upon filing of the affidavit the judge was

65/

"without authority to act further in the action, motion or proceeding."—

That same year, 1933, New Mexico enacted its first peremptory challenge

66/

statute.— A judge was prohibited from proceeding further in a case once an

affidavit had been filed. The mandatory language was held constitutional in
.. 67/ o gs s

State ex rel. Hannah v. Armijo.~ As a result, Jjudicial peremptory challenge

statutes continued to be operative in New Mexico until 1984.§§/ That year the

New Mexico Supreme Court again examined the state's peremptory challenge

62/ Nev. stat. 1977, ch. 398, ssc. 2.
63/ Johnson V. Goldman, 94 Nev. 6, 575 P.2d 929 (1978).

64/ See Davis v. Irwin, 139 P.2d 474, 475 (Ida. 1942), citing 1933 Sess. Laws,
ch. 218, p. 464.

65/ Id., at 476.

66/ State ex rel. Hannah v. Armijo, 38 N.M. 73, 28 P.2d 511 (1933), citing N.M.
Laws 1933, ch, 184, secs. 1 and 2., See also Gesswein v. Galvan, 100 N.M.
769, 676 P. 1334, 1335 (1984).

67/ 38 N.M. 73, 28 P.2d 511 (1933).

§§/ N.M. Stat. Ann. secs. 38-3-9 and 38-3-10 (1977).
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69/

provisions.—= =~ At issue was the statute, with minor amendments, which had been
. : e 70/
reviewed in 1933, and a 1982 Supreme Court Rule modifying the statute.—~ The
Court held that its decision in Hannah should be considered "in light of present
day circumstances."ll/ It also held that it had the authority to "adopt a rule
of procedure when the operation of the court is involved and the existing proc-
72/ s s
ess has created a problem,"—  The Court concluded that there were "signifi-
cant problems inherent in the ... system" and that the "ever increasing number
of disqualifications™ constituted "an unreasonable burden on the system and
should be changed.“zg/ Consequently, it decided that the Supreme Court Rule was
e . 74/
inappropriate" and was therefore "retracted."— Subsequently, the Court
adopted new rules which required bias or prejudice to be established before a

substitution was allowed.zg/ Thus the judicial peremptory challenge procedure

was abolished.,

According to Chief Justice William R, Federici, considerable opposition
has arisen to the 1984 rules. Recently, the court has decided to change them
76/

and revert once again to a form of peremptory challenge.— Rules are being

drafted at the time of this writing.

69/ Gesswein v. Galvan, supra note 66.

70/ Crim. Pro. Rule 34.1 (Crim. Supp. 1983).
71/ 1d., at 1336.

72/ Id., at 1337.

73/ 1d., at 1338.

74/ 1d.

75/ N.M. 1983-84 Advance Ann. and Rules, Rules 88.1 (civil) and 34.1
(criminal).

76/ Letter to Larry Berkson from Chief Justice William R. Federici, March 4,
~ 1985,
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In 1937, California enacted its first peremptory challenge statute for
general jurisdiction trial court judges.ZZ/ It provided for the substitution of
a judge upon a "peremptory challenge in writing ... without any further act or
proof." In other words, the statute did not require an allegation of bias or
prejudice. That same year the Third District Court of Appeals held the provi-
sion unconstitutional for, among other things, being an illegal delegation of
power to a private citizen who arbitrarily may "by a few words, disrupt the
ordinary functions of one of the co~ordinate branches of the state

78/

government."— The following year the Supreme Court affirmed the appeals

79/

court .~

In 1957, California again enacted legislation to provide for judicial

80
bPeremptory challenge procedures. The statute applied only to civil cases,—

81/

but two years later legislation was enacted to cover criminal cases as well.,~

A written affidavit stating that the party believed the judge to be prejudiced
82/

was mandatory.~—

77/ Cal. Civ. Code Proc., sec. 170.5 (1937). Between 1853 and 1933, California
justices of the peace could be peremptorily challenged. See John W.
Willis, “"Civil Procedure-~Judges--Peremptory Challenge of Judge--Cal. Cecde
Civ, Proc. (1937), sec. 170.5," Southern California Law Review, 11 (1938),
517, 520, citing Practice Act (1853), sec. 582; Cal. Code Civ. ProcC.
(1931), sec. 833(2), repealed by Cal., Stats. (1933) c. 744, p. 1904.

78/ Daigh v. Schaffer, 73 Cal. App.2d 449, 73 P.2d4 927, 933 (1937).

79/ Austin v. Lambert, 11 Cal.2d 73, 77 P.2d 849 (1938).

80/ Code Civ. Pro., sec. 170.6 (1957).

§l/ Cal., Stat. 1959, ch. 640,

§2/ In 1961 the statute was liberalized to allow an oral statement under oath
to be substituted for the written affidavit. Cal. Stat. 1961, ch. 526. See
Judicial Council of California, "Disqualification of Judges," 1962 Annual

Report of the Administrative Office of the California Courts (January,
1963), 34.

14~



The Supreme Court upheld the 1957 enactment noting that it differed
83/

materially from the statute of twenty years earlier.——~ The 1937 statute did
not require "the person making the challenge to state the grounds for his objec-
tion or to make a declaration under oath that the ground in fact existed.“gé/

Conversely, the Court noted, the 1957 statute had such a requirement and thus,

was constitutional.

In 1977 the Supreme Court was called upon to reconsider its 1958 decision

A . . . . . - 85/
in light of experience with the statute as applied in a criminal context.—
Once again, it held the provision constitutional. The Court rejected the argu-
ment that the peremptory challenge provision should be declared void because it
had been abused by attorneys and litigants. 1In response to this contention the
court quoted from its earlier opinion:

The possibility that the section may be abused by

parties seeking to delay trial or to obtain a

favorable judge was a matter to be balanced by the

Legislature against the desirability of the objective

of the statute .... [Alnd the fact that some persons

may abuse the section is not a ground for holding the

provision to be unconstitutional.8%

Indiana was the only state during the 1950s to acquire a judicial peremp-

tory challenge procedur:. In 1955 the Supreme Court adopted a rule providing

83/ Johnson v. Superior Court, 50 Cal.2d 693, 329 P.2d 5 (1958). See also
Solberg v. Superior Court, 19 Cal. 34 182, 561 P.2d 1148, 137 Cal. Rptr.
460 (1977).

84/ Johnson v. Superior Court, 50 Cal.2d 693, 329 P.2d 5, 9 (1958).

§§/ Solberg v. Superior Court, 19 Ccal.3d 182, 561 P.2d 1148, 137 Cal. Rptr.
460 (1977).

86/ 1d., at 1157.
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for an unverified application for the substitution of a judge.ézj In other
words, no affidavit was required.§§/ Despite the fact that a statute still
exists in Indiana which provides for peremptory challenges in criminal

89/ .. . . 90/
matters,~— it is no longer controlling.— In 1981, the Supreme Court adopted
Criminal Rule 12 which requires Jjudges to hold a hearing on the sufficiency of

91/

the affidavit which alleges bias or prejudice.—

The next state to adopt a peremptory challenge provision was Indiana's
neighbor, Illinois. In 1963 the legislature passed a bill which allowed a
defendant to file a motion alleging that the judge was sc prejudiced against him

92/

that he could not receive a fair trial.~ Onc=z the motion was filed the judge

could proceed no further,

Alaska followed Indiana in 1967, That year the legislature enacted

93/

comprehensive peremptory challenge statutes.— In 1974, in response to objec-

tions that the statutes were unconstitutional as violative of the gseparation of

87/ 1Ind. Sup. Ct. Rules, 1-12B.

§§/ "Change of Venue and Change of Judge in a Civil Action in Indiana:
Proposed Reforms," Indiana Law Journal, 38(1963), 289, 293. Confirmed in
‘letter from Judge James L. Richards, Superior Court of Lake Couaty, to
Larry Berkson, March 7, 1985.

89/ Burns Ind. Stats. Ann., ch. 5, sec. 35-36-5-1 (1984).
22/ They are allowed in civil matters. See Ind. R. Trial P, 76 and 79 (1984).

1/ Ind. R. Crim. P. 12. Upheld in Statc ex rel. Gaston v. The Gibson Circuit
Court, 462 N.E.2d 1049 (Ind. 1984).

92/ 1Ill. Rev. Stat. 1963, ch. 38, sec. 114-5,

gé/ Alas, Stats. sec. 22.20.022,
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powers doctrine, the Supreme Court promulgated rules to provide for peremptory

94/

challenge procedures.—

The most recent state to adopt provisions was Missouri. In 1973 a rule
was enacted by the Supreme Court which departed from the older rules. It
declared that a change of judge was mandatory upon the f£iling of a written

X . 95/ . .
application by any party, agent or attorney.—~ The applicant did not need to

96/

"allege or prove any cause {or such a change of judge."~—
SUMMARY

Historically, at least 18 states have provided for judicial peremptory
challenges at one time or another (See Table I-1).21/ Five, including Arizona,

North Dakota, Oklahoma, South Dakota and Wyoming, acquired them while they were

still territories and continued with them upon entering the Union. Most states

94/ Alas. R. Crim. P. 25(d); and Alas. Civil R. Ct. 42(c).

95/ Miss. R. Civ. P. 51.05 (1984). See Natural Bridge Development Co. v. St.
Louis County Water Co., 563 S.W.2d 522, 524 (1978).

96/ Natural Bridge Development Co. v. St. Louis County Water Co., supra note
93.

97/ Reference has been made to the fact that Ohio once had a peremptory
challenge statute. See, e.g., "Disqualification of a Judge on the Ground
of Bias," supra note 5, at 80 and n.15. The case of State ex rel. Wulle v.
Dirlam, 7 Ohio Cir. Ct. Rept. 457; 18 Ohio Cir. Decisions 69 (1906) is
generally referenced., However, a close reading of that circuit court deci-
sion does not make it clear that Ohio had such a statute. In that case,
Ohio Rev. Stat. 550 was being interpreted. The statute had been passed in
1888 (Laws of Ohio, 68th Gen. Ass. (1889), p. 363, amending Revised Stats,
of Ohio, sec. 550) and contained esssentially the same wording as that
employed in the present statute (Ohio Rev. Code, sec. 2937.20) which is
clearly not a peremptory challenge provision. See Ohio 3d Jur., Courts and
Judges, sec. 133, citing More v. State, 166 N.E. 532; and Tumbleson v.
Noble, 109 O App. 242, 10 0. Ops.2d 470, 164 N.E.2d 808. But see 5 A.L.R.
1275, 1277.
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have retained peremptory challenge provisions continually throughout their
history. The only exceptions are California and Wyoming which experienced a

hiatus in the history of their provisions.

Judicial peremptory challenges are no longer permitted in two of the
states which at one time used them. Oklahoma abolished them in 1909 and New

Mexico in 1984,

We now turn to an examination of peremptory challenge provisions which are

in effect today.

-18-



Table I-1

INITIAL ADOPTION DATES OF JUDICIAL PEREMPTORY CHALLENGE STATUTES*

State Year
Alaska 1967
Arizona 1901
California 1937
Idaho 1933
Illinois 1963
Indiana 1955
Minnesota 1905
Missouri 1973
Montana 1903
Nevada 1931
New Mexico 1933
North Dakota 1874
Oklahoma 1890
Oregon 1919
South Dakota 1874
Washington 1911
Wisconsin 1853
Wyoming 1877

Rigorous attempts have been made to obtain
enactment of judicial peremptory challenge
difficulties involved, the accuracy of the
caution, See caveats throughout the text.

-0

accurate dates for the initial
statutes, However, because of the
dates should be treated with
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CHAPTER II

JUDICIAL PEREMPTORY CHALLENGES TODAY

As noted earlier, 16 states provide for judicial peremptory challenges.
Citations to their legislative statutes and court rules are listed in Table

IT-1. Complete texts may be found in Appendix A.

LEGAL BASIS OF JUDICIAL PEREMPTORY CHALLENGE PROCEDURES

Judicial peremptory challenge procedures are found in the statutes of
twelve states and in the court rules of ten states (See Table II-2). Alaska,
Arizona, Minnesota, Missouri, Montana and South Dakota have both statutes and

rules which provide for the procedure.

Minnesota is the only state which has an order issued by the state court
administrator which serves as legal authority for the process. Apparently,
prior to. 1984, there was a great deal of confusion about which statutes and
rules applied to the various trial courts in the state.l/ On March 23 of that
vear, the Conference of Chief Judges and Assistant Chief Judges met and con-
sidered the issues involved. They authorized the state court administrator to
develop a comprehensive policy statement on the subject. Subseguently an order
was issued outlining uniform procedures to be followed throughout the state when

2/

a peremptory challenge is filed.~

1/ Disqualification of Judges, Memorandum from Michael B. Johnson, Judicial
Planning Committee, to Sue Dosal, State Court Administrator, Minnesota,
October 24, 1983.

2/ Administrative Policy No. 10 (1984).
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Table II-1

JUDICIAL PEREMPTORY CHALLENGE PROVISIONS IN SIXTEEN STATES

Alaska

Alaska Stat. §22.20.022 (1976)
Alaska R. Crim. P. 25(d)

Alaska Civ. R. Ct. 42(c)

Arizona

Ariz Rev. Stat. Ann. §12-409 (civil)
Ariz. R. Crim. P. 10.2,10.4-10.6
Ariz R, Civ. P. 42(f)

California

Cal. Civ. Proc. Code §170.6 (1982)

Idaho

Idaho Crim. R. 25 (1983)

Idaho R. Civ. P. 40(d)} (1){1983)
Illinois

Ill. Crim. TL.aw and Proc., ch. 38,
§114~5 (1979)

Indiana

Ind. R. Trial P. 76
Ind. R. Trial P. 79

Minnesota

10'

11

12.

13,

14.

154

Minn. Stat. Ann, §487.40 (West Supp. 1982)

Minn. Stat. Ann. §542.16 (Supp. 1982)
Minn. R. Civ, P. 60.03

Minn., R. Civ. P. 60.04
Administrative Policy No.10

Missouri

Mo, Stat. Ann. §545.650 (1984)
MOo R' Crim- Po 32006"32.09
MO. R.o Civo P- 51e05—51 006

Montana

Mont. Code Ann. §3-1-802 (1983)
Mont. Sup. Ct. R. 3-1-802 (1983)

DD

16,

Nevada

Nev. Sup. Ct., R. 48,1

North Dakota

N.D. Cent., Code §29-15-21

(1983 supp.)

Oregon

Ore' ReVo Stat- §14.50"‘

14.270 (1983 supp.)

South Dakota

S.D. Codified Laws,
Ch. 15-12 to 15-36
(1983 supp.)

Washington

Wwash. Rev. Code Ann. $4.12.040-

4,92.050 (1962)

Wisconsin

Wisc. Stat. Ann., §971
(1983 supp.) (crim.
Wisc. Stat. Ann. §801
(1983 supp.)(civil)

.20
)
.58

Wisc, Stat. Ann. §48.29
(1984) (Children's code)

Wisc. Stat. Ann. §799.205
{1979) (small claims)

Wisc. Stat. Ann. §345.315
(1984) (vehicle code)

Wyoming

Wyo. R. Crim. P. 23 (1984)

Wyo. R. Civ., P. 40.1
(1984)

(b) (1)



Table II-2

LEGAL BASIS OF JUDICIAL PEREMPTORY CHALLENGE PROCEDURES

State Statutes Court Rules
Alaska X X
Arizona x 4
California X
Idaho X
Illinois X
Indiana b4
Minnesota b4 X
Missouri X X
Montana X b4
Nevada b4
North Dakota X
Oregon be
South Dakota X X
Washington b4
Wisconsin X
Wyoming X
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NAMES OF JUDICIAL PEREMPTORY CHALLENGE PROCEDURES

The phrase "judicial peremptory challenge" is a generic term which is used
widely in the literature on judicial disqualification.é/ However, it is speci-
fically used in the statutes and rules of only four states: Alaska, California,
Montana and Nevada (see Table II-3). The challenge is called a "peremptory
disgualification" in Wyoming. In Arizona, Indiana, Missouri, Noxrth Dakota and
South Dakota, it is referred to as a '"change of judge" provision and in Idaho,
Minnesota, Oregon, and Washington the phrases "“disqualification of judge,"
"disqualification for prejudice" or "prejudice of judge" are used. In Illinoig

and Wisconsin the procedure is referred to as a "substitution of judge."
NAMES OF JUDICIAL PEREMPTORY CHALLENGE PLEADINGS

The names of the pleadings which must be filed also vary among the states
(see Table II-3). Generally they are referred to as notices, motions, or appli-
cations. In three states, Oregon, South Dakota and Washington, the more formal
term "affidavit" is used. However, only in Oregon and Washington is the
pleading still called an "affidavit of prejudice." 'In recent times, use of the
term "prejudice" has come under attack. It is argued that many of the

challenges are invoked for reasong other than bias or prejudice. Moreover, it

3/ See, e.g., John R. Bartels, "Peremptory Challenges to Federal Judges: A
Judge's View," American Bar Association Journal. 68 (April, 1982), 449-51;
Linda De La Mora, "“Statutes Allowing Substitution of Judge Upon Peremptory
Challenge Does not Violate Separation of Powers Doctrine, State v. Holmes,
106 Wis.2d 31, 315 N.W.2d (1982), "Marquette Law Review, 66 (1983), 414-31;
Ernest J. Getto, "Peremptory Disqualification of the Trial Judge,"
Litigation, 1 (Winter, 1975), 22-25; and Robert A. Levinson, "Peremptory
Challenges of Judges in the Alaska Courts,® UCLA~Alaska Law Review, 6
(Spring, 1977}, 209-~300.
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Table II~3

NAMES OF JUDICIAL PEREMPTORY CHALLENGE PROCEDURES AND PLEADINGS

State Name of Procedure Name of Pleading
Alaska Peremptory Challenge Notice of Change of Judge
Arizona Change of Judge Notice of Change of Judge
California Peremptory Challenge Peremptory Challenge
Idaho Disqualification of Judge Motion of Disgualification
Illinois Substitution of Judge Motion for Substitution of Judge
Indiana Change of Judge Application or Motion for Change
Minnesota Disqualification of Judge Notice to Remove
Missouri Change of Judge Application for Change
Montana Peremptory Challenge Motion for Substitution
Nevada Peremptory Challenge Peremptory Challenge of Judge

North Dakota

Oregon

South Dakota

Washington
Wisconsin

Wyoming

Change of Judge

Disgualification for
Prejudice

Change of Judge

Prejudice of Judge
Substitution of Judge

Peremptory Disqualifica~
tion

Demand for Change of Judge
Affidavit of Prejudice
Informal Request, Affidavit

for Change of Judge
Motion and Affidavit of Prejudice
Written Request for Substitution

A Written Motion
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is argued that the term is offensive to judges.é/ Consequently, several states

5/

which econce used the term have stopped doing so.—
COURTS IN WHICH JUDICIAL PEREMPTORY CHALLENGE PROCEDURES ARE PERMITTED

In all of the 16 states which allow for the use of peremptory challenges
the procedure is limited to trial court judges. Appellate  judges may not be
substituted in this manner.éf At one time, however, there was some confusion
about whether the California statute applied to the appellate departments of the
superior courts.Z/ In 1963, the Judicial Council recommended that they be
treated the same as all other appellate courts and thus be excluded from the
peremptory challenge process.g/ In Idaho, challenging district judges acting in
an appellate capacity is specifically prohibited in both civil and criminal pro-~

ceedings.

4/ See, e.g., Robert A. Levinson, supra note 3.

5/ See, e.g., Administrative Order No. 10 (1984), State Court Administrator,
Minnesota, where the phrase "Notice to Remove" was substituted for
"Affidavit of Prejudice" in Minnesota rules and statutes; and Levinson,
supra note 3 at 282,

6/ See, e.g., Lester B, Orfield, "Recusation of Federal Judges, Buffalo Law

~  Review, 17 (Spring, 1968), 799, 806. Few individuals, if any, have
suggested that peremptory challenges be used in appellate courts. For the
general arguments see Ellen M. Martin, "Disqualification of Federal Judges
for Bias Under 28 U.S.C. Section 144 and Reviged Section 455," Fordham Law
Review, 45 (1976), 139, 162 n.166.

7/ Judicial Council of California, "Disqualification of Judges," 1962 Annual

- Report of the Administrative Office of the California Courts, {January,
1963), 34. It was clear that the California statute did not apply to judges
on the Supreme Court or District Courts of Appeal.

8/ 1Ibid. Exactly when challenges were abolished in the app.llate departments

~  1s unclear. By 1971, however, they apparently were no -ilowed. See
Hearings on S. 1064 Before the Subcomm. on Improvements .in Judicial
Machinery.of the Senate Comm, on the Judiciary, 93d Cong. lst. Sess.
{(1971-73), pp. 52-56.
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In all but three states judicial peremptory challenges are allowed in both
civil and criminal proceedings (see Table II-4). In Indiana and Nevada they can

be exercised only in civil proceedings and in Illinois, they are permitted only

in criminal proceedings.
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Table II-4

COURTS IN WHICH JUDICIAL PEREMPTORY CHALLENGES ARE ALLOWED

State Courts Civil [ Criminal
Alaska District, Superior b4 b4
Arizona Superior b 4 x
California Superior, Municipal, Justice X X
Idaho District, Magistrate X X
Illinois Circuit X
Indiana Trial x
Minnesota District, County, Municipal x b'q
Missouri Circuit b'4 X
Montana District x x
Nevada District X
North Dakota District, County X b4
Oregon Circuit, District, Municipal b4 b'4

Recorders x X
South Dakota Circuit, Magistrate X b4
Washington Superior X X
Wisconsin Trial b'4 X
Wyoming District be b'4
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Chapter [l
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CHAPTER IIX

A COMPARATIVE ANALYSIS OF JUDICIAL PEREMPTORY CHALLENGE PROVISIONS

Most of the statutes and court rules designate specifically the persons
who may invoke the challenge. Table III-~1 lists the individuals mentioned in

the provisions.

INDIVIDUALS WHO MAY EXERCISE THE CHALLENGE

Many of the states allow either the parties to an action or their attor=~
neys to initiate the challenge. Missouri's provisions are perhaps the most
comprehensive. They allow any party or attorney to invoke it in c¢riminal pro-
ceedings and any plaintiff, defendant, third party plaintiff, third party
defendant or intervenor to invoke it in civil actions. Provisions in states
such as Arizona, Idaho, Indiana, Montana, Nevada and North Dakota do not speci-
fically include attorneys as initiators of the challenge. However, in practice,
attorneys are allowed to do so in most of them. Illinois and Wisconsin limit

the use of challenges in criminal cases to defendants or their counsel.

Provigsions in some states allow parties to an action or their attorneys to
sign the pleading. In Arizona, however, counsel must sign it., North Dakota
allows an authorized officer of a corpora.ion to sign the pleading but does not

allow an attorney to sign it without permission of the party.

CONTENT CF PLEADING

The required content of judicial peremptory challenge pleadings varies
widely among the states. In Montana the only requirement is a statement that

"the undersigned moves for substitution of another Judge for judge in this
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Table III-1

INDIVIDUALS WHO MAY INVOXE THE CHALLENGE OR SIGN THE PLEADING

Oregon

Wisconsin

Wyoning

South Dakota

Washington

Party or Attorney
Party or Attorney
Party or Attorney
Defendantpgf Any Partyi/

State, Defendant, Plaintiff

State Who May Invoke Who May Sign
Alaska Party or Attorney, Prosecution Party or Counsel
or Defense
Arizona Party to Action Counsel
California Party or Attorney Party or Attorney
Idaho Any Party Mot stated
Illinois Defendant Not stated
Indiana Party Not stated
Minnesota Any Party or Attorney Not stated
Missouri Plaintiffs, Defendants, Party or Attorney
34 Party Plaintiffs, 34
Party Defendants,
Intervenors
Montana Any Party Not stated
Nevada Each Party Party or Attorney
North Dakota Party Party, Authorized Officer

of a Corp. or Attorneyl/

Not stated

Not stated

Not stated

Defendant or Attorney

Not stated

1/ With permission of the party

2/ In criminal cases

3/ In civil cases
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cause,.," Similarly, in Wisconsin a party or attorney must simply complete a form

which "requests a substitution for the Hon. as Jjudge in the

above entitled action." The Wyoming rules require only that the challenged

judge be named.

Five states, Alaska, Arizona, Idaho, Indiana and Nevada, prohibit enu-
merating specific grounds in the pleading. Missouri provisions state that par-
ties and attorneys "need not allege or prove any reason for such change" and
South Dakota laws provide that a party or attorney is not required to state

reasons but "may do so" if desired.

Several states require that the pleadings contain certain affirmations.
Alaska, North Dakota, Oregon and South Dakota require a statement that the
challenge is made in good faith and not for purposes of delay. In Idaho, the

phrase "to hinder, delay or obstruct the administration of justice" is used.

Eight states regquire the pleadings to assert that the affiant has reason
to believe that the judge is biased or prejudiced.l/ Of these, two mandate that
the statement be made under oath. In Alaska, the person requesting the substi-
tution must swear that he believes that a "fair and impartial trial cannot be
obtained." Similarly, in California the party or attorney "under penalty of
perjury" must swear that he believes the judge is "prejudiced" and that he

"cannot have a fair and impartial trial or hearing before such judge."

1/ Alaska, Arizona, California, Illinois, North Dakota, Oregon, South Dakota
and Washington.
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Provisions in five states do not specifically reguire that statements
alleging bias or prejudice be made under oath or penalty of perjury.
Nonetheless, they do require that general allegations about judicial partiality
be asserted. 1In Arizona, for example, the party must state that he "has cause
to believe and*does believe that on account of bias, prejudice, or interest of
the judge he cannot obtain a fair and impartial trial." 1In Illinois a similar
statement must be made by a criminal defendant.  He must allege that the "judge
is so prejudiced against him that he cannot receive a fair trial." - Analogous
statements are required in Oregon, South Dakota and Washington.g/ The most
comprehensive requirements for the content of pleadings are found in North
Dakota and South Dakota. In both states the affiant must assert that the demand
for change is filed in good faith and not for the purpose of delay. In South
Dakota the affiant must state additionally that:

in the ordinary course of litigation such action or
some issue therein is expected to come on for trial
before such judge or magistrate sought to be dis-~
qualified; that the party making such affidavit has
good reason to believe and does actually believe that
such party cannot have a fair and impartial trial
before the named judge or magistrate.

North Dakota has a unique requirement. ‘There the affiant must "certify"
that the judge "has not ruled upon any matter pertaining to the action or pro-
ceeding in which the moving party was heard or had an opportunity to be heard."

The prohibition prevents attorneys and litigants from seeking a new judge by

exercising the challenge after an unfavorable ruling,

2/ sStatutes in Minnesota have similar language but they appear to be superseded
by a court authorized policy statement which does not require a statement
about judicial partiality. See Administrative Policy No. 10 (1984).
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TIME LIMITATIONS

Each state has strict time frames in which peremptory challenges must be
exercised. An accurate comparison is very difficult because states utilize
dissimilar administrative processes, employ varying calendaring techniques and
assign judges to hear cases at different stages in the judicial process.
Further, some states have provisions which enumerate separate requirements for
civil and criminal cases while others do not. Nonetheless, several observations

may be made.

Criminal Cases. Restrictions on when judicial peremptory challenges may be

exercised in criminal cases vary widely among the 14 states which permit them.
At one extreme is Wyoming which requires prosecutors to initiate the challenge
when the information or indictment is filed. At the other is South Dakota which
allows the substitution of a judge in nonjury proceedings, a mere five days
before trial. For purposes of this discussion the restrictions have been placed
into four categories: those which focus on a preliminary stage in the judicial
process, those which focus on the date when a case is first assigned to a judge,
those which focus on the date when a cascé is scheduled for trial, and those

3/

which focus on the trial date.—

A few states have time limitations which are triggered by preliminary pro-
ceedings. In California, a challenge in single-judge districts must be made

within 30 days after the initial appearance. In Wisconsin a challenge may be

3/ Several states have multiple time limitation provisions and thus are
discussed in more than one category in the following analysis.
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invoked at the initial appearance if the parties wish to substitute the judge

assigned to the preliminary hearing.é/

In several states time restrictions focus on the date of arraignment. For
example, in Wisconsin a request to substitute the trial judge must be made
before arraignment. Wyoming provisions require defendants to initiate the
challenge at the time of their arraignment. In Arizona, both the state and
defendant must enter the challenge within 10 days after arraignment;é/ In

Missouri, both sides have 30 days after arraignment to invoke the challenge;é/

Six states fix time limitations to the date when a case is first assigned
to a judge. Alaska 1is the most restrictive. There affiants must challenge a
judge within five days after the assignment is made.Z/ At the other extreme is
Missouri where parties or attorneys in felony cases may have up to 30 days after
a judge is designated to make the challenge.gf Arizona, Illinois, Montana and

North Dakota allow 10 days after the assignment has been made.gf

4/ The provision allows the challenge to be invoked any time prior to five days
before the preliminary hearing. Missouri provisions allow the challenge to
be made any time prior to three days before the preliminary examination in
felony cases.

5/ If a judge is not assigned at arraignment, both parties have 10 days after
the case is assigned to a judge to invoke the challenge.

6/ If a judge is not assigned at arraignment, both parties have 30 days after a
judge is designated to invoke the challenge. If the designation occurs less
than 30 days before trial, the application must be filed prior to commence-
ment of any proceeding on the record.

7/ An exception is made if "good cause is shown for the failure to file...[the
challenge] within that time."

8/ 1If the designation is less than 30 days before trial, the application must
be filed prior to any proceeding.

9/ Montana adds the caveat that both sides in the case must be aware of the
assignment. In North Dakota the restriction may be superseded by other pro-
visions.
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Time limitations are related to the date when cases are scheduled for
trial in four states. California and Washington allow challenges to be made no
later than the day on which the case is called to be set for trial.lg/ Idaho
provisions require the challenge tc be made within five days aftexr service of
notice that the action is set for trial. Noxrth Dakota allows the challenge to

11/

be made within 10 days after notice that the trial has been scheduled.—

Time limitations are related to the trial date in two states. Missouri
requires the challenge to be made at least 10 days before the trial of
misdemeanors.lz/ Similarly, South Dakota requires the challenge to be made at
least 10 days before trial in actions triable by jury in circuit court. In

actions triable without a jury the challenge must be made at least five days

before the trial date.

Minnesota has a unique time limitation. In county and district courts the
notice to remove must be filed not less than two days before the expiration of

the time allowed by law for the attorney to prepare for trial.

Noxrth Dadkota also has a rather unusual time limitation. There the demand
for change of judge must be made within 10 days after the earliest of the

following occurrences:

19/ In California this procedure applies only to courts using the master calen-
dar system for scheduling cases. In Washington the procedure applies to
counties where there is only one resident judge.

11/ In North Dakota the resfriction may be superseded by other provisions.

12/ If the designation of the trial judge occurs less than 10 days before
trial, the application may be filed anytime prior to trial.
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(1) The date of the notice of assignment or reassignment of a judge for
the trial of a case.

(2) The date of notice that a trial has been scheduled.

(3) The date of any ex parte order in the case signed by the judge
against whom the demand is filed.

Civil Litigation. Like time limitations in criminal cases, most restrictions in

civil litigation relate to spedific events in the judicial process. For pur-
poses of this discussion they have been grouped into five categories: the date
a preliminary proceeding is held, the date when a cdse is at iséue, the date
when a case is first assigned to a judge, the date when a case is set for trial,

and the date of trial.

Four states have provisions which focus on the date a preliminary pro-
ceeding is held. 1In Wyoming the challenge must be made by a plaintiff at the
time a complaint is filed. The defendant must invoke the challenge at or before
the first time the responsive pleading is filed or within 30 days after the sex-
vice of a complaint on him, whichever occurs first. The Wisconsin procedure is
more permissive. Challenges by the plaintiff must be filed within 60 days after
the complaint is filed. Respondents must file within 60 days of reviewing the
complaint. In order to substitute a judge scheduled to preside at a pretrial
hearing in Nevada the challenge must be made three days in advance of the pro-

ceeding. In South Dakota the requirement is two days.

Alaska, Indiana and Oregon provisions focus on the date when a case is at

issue. In both Alaska and Oregon the challenge must be filed within five
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3/

days.l—- Indiana requires that it be made within 10 days after the issues are

4/

first closed on the merits;l—

Three states have provisions which focus on the date a case is first
assigned to a judge. Minnesota is the most restrictive. There, challenges must
be filed within one day of the case assignment. WNevada allows three days;

Montana and North Dakota allow 10 days.lé/

California, Idaho, North Dakota and Washington have time limitations which
focus on. the date a case is set for trial. North Dakota is the most permissive,
allowing challenges to be filed within 10 days after notice has been given that
a trial has been scheduled.lé/ Idaho allows only five days and California and
Washington require the challenge to be made on or before the day the case is set

7/

for trial;l-

Missouri has provisions which focus both upon the date a case is set for

trial and the date of the trial. There the application must be filed within

13/ 1In Alaska if a judge is not assigned where the case is at issue, the par-
ties have until five days after the case is assigned to make the challenge.
Oregon allows 10 days in the latter instance.

14/ 1In cases where no pleading or answer is required by the defending party,
each party has 30 days after the filing to request a change of judge.

15/ 1In Nevada this provision only applies if a judge is not assigned 30 days or
more before the date set for trial. The provision in Montana adds the
caveat that both sides must be aware of the assignment. In Noxrth Dakota
the 10 day restriction may be superseded by other provisions.

16/ This restriction may be superseded by other provisions.
17/ 1In California this provision applies only where the master calendar system

is used. In Washington the provision apparently applies only in single-
judge districts.
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five days after a trial date is set or at least 30 days before the trial

18/

date .~

Four other states have provisions which focus on the date of the trial.
California is the most permissive. When the judge scheduled to try a case is
known at least 10 days before the trial date, the challenge must be made at
least five days before that date. In South Dakota the time restriction varies
with the type of case and level of court. 1In circuit courts the challenge must
be made at least five days before the trial date of non-jury proceedings and at
least 10 days before proceedings using a jury. = In magistrates courts the
challenge must be made at least five days before the trial. Nevada and Arizona
are more restrictive. In the former, challenges must be filed at least 30 days
before the trial date, and in the latter, at least 60 days before the trial

19/

date.,—™

When a New Judge Has Been Assigned. At least eight states have specific time

restrictions which apply in instances when a substitute judge has been newly
assigned. @ Arizona, Indiana, Montana and Oregon provide that the challenge must
be made within 10 days after the assignment of a new judge. Wisconsin requires

that these challenges be made within 10 days of the notice of assignment in

l§/ A caveat is added that if a trial judge has not been designated within that
time, the application may be filed within 10 days after the trial judge has
been designated or at any time prior to trial, whichever date is earlier.

19/ 1In Nevada, if a judge has not been assigned 30 days before the hearing a

- challenge may be filed within three days after the parties have been
notified of that date or before ‘the jury is sworn, evidence taken, or any
ruling is made in the trial, whichever occurs first.
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20/

civil cases,~ and within 15 da;'s of the notice of assignment in criminal

21/

cases

At the other extreme are South Dakota and Illinois. In the former the
affidavit must be filed within two days after the parties receive notice of a

. s o . 2 s . sy s
dlsquallflcatlon.z—/ In Illinois the challenge must be made within 24 hours.

When an Appellate Court Orders a New Trial. At least four states have provi-

sions which place time limitations on peremptory challenges when a new trial is
ordered by an appellate or trial court. In Idaho, each party has the oppor-
tunity to challenge a judge within five days after they are notified of the

retrial. Arizona, Indiana and Montana allow 10 days.

Miscellaneous Time Limitations. Time restrictions in the statutes and rules of

all 16 states imply that judicial peremptory challenges may not be made once the
hearing or trial has begun. Provisions in a few states, however, make this
explicit. For example, the California statute provides that "in no event" may a
judge be substituted after (1) the name of the first juror is drawn, (2) the
opening statement is made by counsel, (3) the swearing of the first witness has

taken place, or (4) the taking of evidence has begun. The Nevada rule prohibits

20/ If notice is received less than 10 days before trial, the request must be
made within 24 hours. If the notice is received less than 24 hours before
trial, the action must proceed to trial only upon stipulation of the par-
ties.

1/ If the notice is received less than 20 days before trial, the request must
be made within 48 hours. If the notice 1is received less than 24 hours
before trial, the request may be made prior to commencement of proceedings.

22/ South Dakota also has a separate provision for an unanticipated change of

judge. It allows a challenge to be filed anytime prior to the time set fox
trial.
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challenges after "the jury [is] sworn, evidence taken, or any other ruling [is]
made in the trial or hearing, whichever occurs first." Idaho rules simply state
that all challenges "must be made before any contested proceeding...has been
submitted for decision to the judge." Similarly, the Washington statute pro-
hibits challenges after a judge has "made any ruling whatsoever in the case."
There is a proviso in the statute, however, which enumerates what is not con-
sidered to be a "ruling." Included are: (1) the arrangement of the calendar,
(2) the setting of an action, motion or proceeding for hearing or trial, (3) the

arraignment of the accused in a criminal action, or (4) the fixing of bail.
THE NUMBER OF CHALLENGES ALLOWED

Provisions in all of the states carefully restrict the number of
challenges allowed in each action. Unlike time limitation provisions, state

restrictions on the number of challenges are relatively uniform.

Criminal Cases. Most states allow one challenge per defendant (see Table

III-2). Oregon allows two as does Illinois when class X felonies or offenses

. s . . . 23/ -
punishable by iife imprisonment or death are invoked.— An unusual provision
is found in Arizona. When multiple defendants are involved, a motion for change
of judge by one of them does not require a change for the others, even though
the result may be a severance for trial purposes. - In Missouri, each party may
challenge a judge holding the preliminary hearing and subsequently file a new

challenge if the defendant is held for trial.

23/ The total number of challenges, however, may not exceed the number of
defendants.
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Table YYI-2
NUMBER OF CHALLENGES  ALLOWED

State Criminal Civil
Alaska 1 per sidel/ 1 per sigeb/
Arizona 1 per partyZ/ 1 phr partyl/
california 1 per side 1 per side
Idaho 1 per partyi/ 1 per party._B./
Illinois 1 per defendant; does not apply

2 per defendant in
major cases?/

Indiana does not apply 1 per party
Minnesota 1 per party 1 per party
Missouri 1 per partyé/ 1 per partyg/
Montana 1 per adverse party 2 per adverse party
Mevada does not apply 1 per side
North Dakota 1 per party 1.per party
Oregon 2. per party 2 per party
South Dakota 1 per party 1 per party
Washington 1 per party 1 per party
Wisconsin 1 per defendant 1 per party
wyoming 1 per party 1 per party

When multiple defendants are unable to agree upon a judge, the trial judge
may grant them more than one challenge. The prosecutor is entitled to the
same number of challenges as all of the defendants combined.

When multiple defendants are involved, a motion for change of judge by one
of them does not require a change for all others even though the result may
be a severance for trial purposes.

When multiple defendants are involved, the trial judge may permit each party
a challenge if adverse interests are found.

Major cases include class X felonies and offenses punishable by life
imprisonment or death. The total number of challenges may not exceed the
number of defendants.

Fach party may file a challenge to the judge holding a preliminary examina-
tion. They may also file a second challenge if the defendant is held for
trial.

The presiding judge may allow an additional change of judge to a party whose
interests in the action are hostile or adverse to the .interest of another
party on the same sides

Whenever two »r more parties on a side have adverse or hostile interests,
the presiding judge may allow additional changes of judge but each side
shall have a right to the same number.,

When the trial court determines that coparties have an adverse interest in
the action, it may grant a challenge to each of the parties,

Missouri provisions enumerate the parties: plaintiffs, defendants, third-
party plaintiffs (where a separate trial has been ordered), third-party
defendants, and intervenors., Each of the foregoing classes is limited to
one change of judge except in condemnation cases involving multiple defen-
dants, in which case separate:trials are to be held.. Each separate trial to
determine damages must be treated as a separate case for purposes of change
of judge.
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California restricts the number of challenges to one per side no matter
how many defendants are involved. A similar provision exists in Alaska.
However, there, when multiple defendants are unable to agree upon a new judge,
the trial judge may grant them more than one challenge.gé/ Similarly, in Idaho
the trial judge must determine whether multiple parties have a common interest
in the action. TIf they do not, the judge may permit each adverse party the
right to one challenge. Montana provisions allow one challenge "per adverse"

party.

Civil Litigation. Three states, Alaska, California and Nevada, limit challenges

to one per side in civil cases, regardless of how many plaintiffs or defendants

25/

are involved in the action.—~ Ten states rastrict the number of challenges to

26/

one per party while Montana and Oregon allow two each.——

Challenges on Retrial. Only a few states have a provision outlining the number

of challenges which are allowed if a retrial is ordered. The Arizona provision
states that all rights are renewed. Indiana and Wisconsin allow one additional
challenge pexr party. Similarly, Montana allows one additional challenge despite

the fact that two were allowed per party for the first trial.

2&/ If more than one challenge is granted to the defendants, the prosecutor is
entitled to the same number as all of the defendants combined.

22/ In Alaska the. presiding judge may allow an additional change of judge to a
party whose interests in the action are hostile or adverse to the interests

of another party on the same side.

26/ For variations in Arizona, Idaho and Missouri see the appropriate notes in
Table III-2.
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WHEN A CHALLENGED JUDGE CEASES ACTION

Several states, including Indiana, Nevada, Oregon, Washington and Wyoming,
do not specify when the challenged judge must cease action in a case. Others,
nowever, are very clear. Although slightly different language is used, the
general requirement is that a challenged judge must remove himself "at once"
upon the filing of a timely motion, affidavit or notice. 'This is essentially
the requirement in Alaska, California, Idaho, Illinois, Minnesota, Missouri,
Montana, North Dakota, South Dakota and Wisconsin. The Montana provision adds a
caveat that even though the judge must cease action once the notice is filed, he
may nonetheless subsequently call in another Jjudge and set the calendar.

Several other states specifically allow the challenged judge to make a ruling on
27/

the timeliness of the application.— In North Dakota, however, the challenged

judge is specifically prohibited from making such a ruling.
THE INDIVIDUAL WHO ASSIGNS A NEW JUDGE

In most states the presiding or chief judge of the court in which a trial

28/

judge is challenged is responsible for securing a substitute.— Included in
this group are Alaska, Arizona, Minnesota, North Dakota, Oregon, South Dakota,

Washington and Wisconsin.gg/ Five of these states, Alaska, Minnesota, Missouri,

S

ZZ/ ee, e.g., Minnesota and Wisconsin.

28/ Provisions in Idaho and Wyoming are silent on the issue of who has the
responsibility.

29/ 1In South Dakota if the presiding judge is absent or is the challenged

- judge, the senior judge of the circuit makes the assignment. In Missouri,
if the challenged judge is in a circuit with three or more judges, the case
is transferred to the presiding judge for assignment by lot.
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Oregon and Washington, also provide that if there are no other judges in the
district or an inter-district transfer is required, the chief justice or supreme

court is authorized to make the assignment.

There are variations among the provisions in cther states. Illinois and
Montana, for example, allow the challenged judge to assign the substitute judge.
In Montana, if substitute judges are challenged, the original judge is
authorizea to continue making the assignments. Nevada provisions allow a
challenged judge to transfer the case to another department of the court, if
there is one, or to request the chief justice to assign the case to a judge of

another district.

California authorizes the supervising judge of the master calendar to make
the new assignment. If there is no such judge, the chairman of the Judicial
Council, who is also Chief Justice of the Supreme Court, is authorized to make

the substitution.

Indiana clearly has the most unique procedure for assigning a substitute
judge. In an adversary proceeding the parties are allowed to agree upon any
eligible judge. If the parties do not agree, they then may consent to the
selection of a judge by the challenged judge. If this proecedure is unsuccess-
ful, the presiding judge has two days within which to develop a list of three
judges. Each party is then allowed to strike one name, the plaintiff striking
first., This aspect of the process must take place between seven and 14 days

30/

after the list is presented.—* The judge remaining on the list becomes the

30/ If the moving party fails to strike within the time limits, the right to
challenge is lost. If the non-moving party fails to strike within the time
limits, the clerk strikes for him.
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substitute. If this judge is later disqualified the Supreme Court appoints a

special Jjudge.
ADMINISTRATIVE PROCEDURES

Most states have explicit administrative procedures which must be followed

31/

when a judge is peremptorily challenged.— Affirmative responsibilities are
placed on the party challenging a Jjudge in eight states., In Alaska, for
example, the challenging litigant in civil cases is required to £file copies with
the court, the other parties involved, the presiding judge and the court
administrator. Similarly, copies must be filed with theicourt and delivered to
the other parties in Arizona, Minnesota, Missouri, Nevada and South Dakota. In
Indiana the party filing the challenge must notify the presiding judge and in

North Dakota if an attorney files the demand, he must certify that he has mailed

a copy to his client.

Specific responsibilities are placed on court clerks in seven states.
Arizona provisions require the clerk to transfer all papers in the proceeding to
the newly assigned judge. 1In Minnesota the clerk must notify the judge against
whom the removal has been filed, the chiéf judge énd the court administrator.

In Montana, the clerk must notify all parties involved as well as the judge

named in the motion. In North Dakota and South Dakota the clerk must notify the

1/ Provisions which have little or no reference to administrative procedures
other than who assigns the substitute judge are found in. Idaho, Illinois,
Oregon and Wyoming. ‘

—45-



32/

presiding juage and the judge sought to be disqualified.~—~ Provisions in
Washington require the clerk in single-judge districts to send a certified copy
of the motion to the clerk of the supreme court or the state court administra-~
tor.' In Wisconsin, a request for substitution is filed with the court clerk who
then has the responsibility of immediately contacting the challenged judge for a
ruling on the timeliness of the motion and the propriety of the form in which it
is filed. If no ruling is made within seven days, the clerk refers the matter

to the chief judge for a determination and reassignment if necessary.

Indiana places an unusual responsibility on the court clerk. It will be
recalled that there challenging parties are allowed to strike one name from a
list of three prepared by the presiding judge. If the non-moving party does not

do so within specified time 1limits, the clerk strikes for him.

South Dakota recently revised its provisions to mandate an informal proce-
dure before the filing of a formal affidavit is allowed. ' The challenging party
or attorney must informally request the Jjudge, who would ordinarily be assigned
to hear the case, to disqualify himself. Three "informal" methods are provided:
(1) letter, (2) oral communication, or (3) dictation into the record in open
court or chambers. Opposing parties must be notified of the request but may not
contest it. If the challenged judge grants the request, the presiding Jjudge is

notified and the case is reassigned. If the challenged judge refuses the

32/ In Montana, whenever an acceptance of Jjurisdiction is filed by a new Jjudge,

the clerk must mail a copy to the original judge and a copy by certified
mail, with return receipt requested, to each attorney of record. Service
to an attorney may be also made by personal delivery to the attorney by the
clerk., In South Dakota the clerk also notifies the newly assigned judge
and mails certified copies to all parties and their attorneys. If the
chief justice is required to make the new assignment, the clerk administers
the process.
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request, the parties are notified in writing and the more formal procedures may

begin.

Provisions in Alaska and Arizona allow, but do not mandate, that judges
honor a timely informal peremptory challenge. The challenged judge simply
enters into the record the date of the reguest and the names of the party

requesting the substitution.

WAIVER OF THE RIGHT

Six states have explicit provisions outlining when the right to a peremp-
tory challenge has been waived. In Alaska a party loses the right once he
agrees to the assignment of a judge. In both Alaska and Arizona parties lose
their right to challenge when they participate before a judge in any omnibus
hearing, any subsequent pretrial hearing, or the commencement of a trial.
Similarly, in Nevada, North Dakota and South Dakota the challenge may not be
filed against a judge who has made a ruling on any contested matter or commenced
hearing testimony in the action. In Indiana a party is deemed to have waived a
request for change of Jjudge if a cause is set for ticial and no objection is
immediately made by the parties once they have been informed that the trial has

been scheduled.

The remaining states have no specific provisions which enumérate when the
right to a judicial peremptory challenge is waived. In these states waiver of
the right is controlled exclusively by the time restrictions determining when a
challenge may be filed. All of these appear to preclude challenge after any

judicial action has occurred.
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MISCELLANEOUS PROVISIONS

Several states have unique provisions in their statutes and rules.
Alaska, for example, has a provision that judges may not hold anyone in contempt
of court for filing a peremptory challenge. Nevada requires that the pleading
must be accompanied by a $100 fee which the clerk sends to the state treasurer
for credit toward the travel of district judges. A Minnesota provision speci-
fies that all challenges must be formally filed and that none go unrecorded.
This requirement apparently was included so that an accurate count could be made

of the number of challenges being invoked throughout the state.éé/

Provisions in two states refer to "speedy trial" rules. In Idaho, if the
defendant invokes the challenge, the time within which he must be given a speedy
trial commences to run anew on the date of disqualification. 1In Minnesota, the
chief judge has the discretion of changing the trial to another county to ensure

that a speedy trial takes place.

In South Dakota the peremptory challenge may not be exercised in any pro-
ceeding for contempt committed in the presence of the court, or habeas corpus.
Provisions in North Dakota allow the disqualified judge to submit comments to

the presiding judge.

Wisconsin has special provisions to regulate peremptory challenges in pro-
bate matters. A party may file a written request gpecifically stating the issue

for which the substitution is requested. The judge is substituted for that

33/ In some states it is clear that challenges, at times, go unrecorded. See
- Hearings on S. 1064 Before the Subcomm, on Improvements in Judicial -
Machinery of the Senate Comm. on the Judiciary, 93rd Cong., lst Sess.

{1971-73), at 53.

-48~



issue but after its resolution the case is again referred to the judge who was
originally assigned to the matter. A party may also file for a new judge for

the entire proceeding.

Finally, in Washington a provision permits the parties involved to allow
the challenged judge to hear arguments and rule upon preliminary motions,

demurrers and other matters. The stipulation must be in writing.
SUMMARY

If there is one generalization which may be made from the foregoing analy-
sis, it is that judicial peremptory challenge provisions vary greatly among the
states. ©Some are found in court rules while others are found in legislative
enactment. One state even has an administrative policy which outlines proce-~

dures for the challenge.

There are at least six different names for the provisions and at least a
dozen different phrases for the pleadings. In most states challenges may be
exercised in both criminal and civil proceedings but in two, Indiana and Nevada,
they may be used only in civil litigation. In Illinois peremptory challenges
may be exercised only in criminal cases. Most states allow both parties to an
action and their attorneys to initiate the challenge but in some only one or the
other is permitted to do so. In criminal cases in Ilinois and Wisconsin, only
defendants may initiate the challenge. Prose<utors are proscribed from doing

so. Similar differences apply to those who are allowed to sign the pleadings.

Some states prohibit the pleading from containing specific allegations
about the judge while others do not. A few require a simple statement

requesting the substitution of a judge while others require a detailed statement
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that the allegation is made in good faith, not for the purposes of delay and
that the party has reason to believe that he cannot receive a fair and impartial

trial before the assigned judge because of bias or prejudice.

The time limitations for invoking the challenges likewise vary among the
states. In Wyoming criminal cases, the challenge must be exercised as early as
the filing of the case, but in South Dakota as late as a mere five days before
trial. Between the extremes, time limitations focus on various dates that
pretrial procedures take place such as the initial appearance, arraignment and
preliminary hearing., Time limitations also focus on the dates when a case is
first assigned to a Jjudge, when a case is scheduled for trial or the date of the
trial. Similarly, in civil litigation time restrictions are tied to a variety
of events in the judicial process: the filing of an action; the date when a
case is at issue, is first assigned to a judge, or is scheduled for trial; or

the trial date 1tself,

Some states specify when the challenge must be made if a substitute judge
has been assigned or if an appellate court orders a new trial. Others do not.
Illinois and Oregon are the only‘states which allow two challenges in criminal
cases. Oregon and Montana are the only states which allow two challenges in
civil cases. Most states permit each party in criminal and civil cases to exer-
cise the challenge but a few states allow only one chalienge per side. Several
states specifically enumerate when a challenged judge must cease hearing the

case: others are silent on the issue.

Most states have provisions specifying who has the authority to assign a
substitute judge. Idaho and Wyoming do not. It is most common to allow the

presiding or chief judge to assign the substitute judge but Illinois and Montana
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assign the responsibility to the challenged judge. In California the super-
vising judge of the mastexr calendar has this responsibility and in Indiana there
is a totally different method of selecting the substitute. There, each party
strikes a name from a list of three individuals, prepared by the chief judge.

The remaining individual becomes the substitute judge.

The responsibilities of the challenging parties and court clerxks also vary
among the states. 1In some jurisdictions they must simply £ile the challenge,
while in others they must notify all of the judges, administrators and parties

involved.

All of the states by implication provide for a waiver of the right to ini-
tiate the peremptory challenge. However, only six specifically enumerate when

the right has been foregone.

Finally, several states have distinctive provisions. They range £from
noting exceptions to when the challenge may be invoked to special procedures for
its usage. Perhaps most unique is the $100 filing fee required by the state of

Nevada.

We turn now to the controversy which rages over the propriety of judicial

peremptory challenge provisions.
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CHAPTER IV

THE CONTROVERSY SURROUNDING PEREMPTORY CHALLENGES

Historically, numerous arguments have been advanced to support and oppose
the concept of judicial peremptory challenges. They range from the philosophi-
cal and legal through the administrative and practical.l/ A few are based on
actual experience, but most are based on speculation about anticipated benefits
or detriments. For purposes of simplification the arguments have been grouped
into five major categories: the impact of peremptory challenges on judges,

attorneys, the public and judicial administration, and the controversy over

possible abuses of the system.

.

IMPACT ON JUDGES

Issue of Fairness. Opponents claim that peremptory challenges place unfair

pressures on judges.gf To them, it is unreasonable to allow attorneys to
challenge the competency and objectivity of a judge without offering him an

opportunity to respond., This, they claim, leads to frustration and can have

3/

serious adverse effects.= Indeed, the affronts suffered by judges may make it

1/ For various categorizations see, e.g., New York City Bar Association,
Committee on Federal Courts, "A Proposal for Peremptory Challenges of
Federal Judges in Civil and Criminal Cases," Record of the New York City Bar
Association, 36 (April, 1981), 231, 236; and Edward G. Burg, "Meeting the
Challenge: Rethinking Judicial Diggqualification," California Law Review, 69
(Spring, 1981), 1445, 1470,

2/ See Burg, supra note 1, at 1474-77. See also Mark T. Coberly, "Caesars Wife
Revigited -~ Judicial Disqualification After the 1974 Amendments," Washington
and Lee Law Review, 34 (1977), 1201, 1218,

3/ Robert A. Levinson, "Peremptory Challenges of Judges in the Alaska Courts,"
UCLA~Alaska Law Review, 6(Spring, 1977), 269, 282.
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difficult for them to remain objective about challenges. It is probable, oppo-

nents claim, that there will be subliminal reprisals in future cases involving
. 4/

the same parties or attorneys.~ Moreover, peremptory challenges may have. an

unfair and adverse affect on the reputations of particular judges.é/

Those who view peremptory challenges unfavorably also argue that the pro-
cedures subject judges to hardships associated with travel.éf The amount of
time demanded of judges to hear cases is great enough, they claim, without

requiring a judge to travel and spend time away from his family.

Proponents view the impact on judges quite differently. First, they
believe that most judges are not insulted whenka challenge is exercised.Z/ For
example, in testimony before a Senate Subcommittee Judge Jonathan Robertson
stated that in Indiana, "[m]lost judges really do not mind at all ... There are
some prima donna types ... who take a personal affront to having a case taken

away from them, but they are rare.“§/ Similarly, Senator Earnest Hollings has

4/ See Burg, supra note 1, at 1474-75; Alan J. Chaset, Disqualification of
Federal Judges By Peremptory Challenge (Washington: Federal Judicial
Center, 1981),at 58. See also Ernest J. Getto, "Peremptory Disqualification
of the Trial Judge,” Litigation, 1(Winter, 1975), 22.

5/ ‘"Disqualification of Judges for Bias in the Federal Courts," Harvard Law
Review, 79 (May, 1966), 1435, 1438,

6/ Coberly, supra note 2, at 1219.
7/ Ellen M. Martin, "Disqualification of Federal Judges for Bias Under 28

U.S.C. Section 144 and Revised Section 455," Fordham Law Review, 45(1979),
39, 160.

8/ Hearings on S. 1064, Before the Subcomm. on Improvements in Judicial
Machinery of the Senate Comm. on the Judiciary 93d Cong., lst. Sess.
(1971~-73 [hereinafter cited as Hearings on S. 1064], at 70.
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testified before Congress that judicial peremptory challenges do not "hurt the

w2/

judge's feelings .. Others have suggested that a judge's feelings are not

even an issue in many instances because the case is reassigned before he even

0/

sy s . 1
becomes aware that it is on his calendar.—

Second, proponents argue that peremptory challenge systems are more fair
than those which require the establishment. of cause, because they allow substi-
tutions to be made without embarrassing accusations toward the judge.l—/ As
Richard Coleman has written, the procedure avoids "publicizing acrimonious

2/

allega ions of bias or prejudice.ml—

Third, proponents argue that peremptory challenges are. actually helpful to
judges rather than detrimental to them. This view is typified by a remark of
former Minnesota Chief Justice Fred Struckmeyer. "When a judge is disqualified
for bias or prejudice,” he has written, "it gives him reason to examine his per-

3/

sonal idiosyncrasies and attitudes."l—- To Struckmeyer, "[d]isqualification has

9/ Ibid., at 27.

10/ 1Ibid., at 55.

~

See Burg, supra note 1, at 1476; Hearings on H.R. 7473 and H.R. 7817

Before the Subcomm. on Criminal Justice of the House Committee on the
Judiciary, 96th Cong., 2d Sess., June 6 and 9, 1980, at 32; Helena K.
Kobrin, and "Disqualifiation of Federal District Judges-~Problems and
Proposals," Seton Hall Law Review, 7(Spring, 13876), 612, 635. But see
Robert H. Aronson, "Disqualification of Judges for Bias or Prejudice--A New
Approach, " Utah Law Review, 1972 (Fall, 1972), 448, 458.

12/ Richard M. Coleman, "An Idea Whose Time Has Come," Los Angeles Lawyer,

.__ 4(September, 1981), 6. See also Chicago Bar Association, Judiciary
Committee, Preliminary Report of the Subcommittee on the Peremptory
Challenge Act of 1980 Relating to

13/ Hearings on S.B. 1064, supra note 8, at 66, See also Scott Slonim,
"Bench-Bar Clash Looms Over Challenges to Judges," American Bar Association
Journal, 66(December, 1980), 1503.
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a salutary affect upon Jjudges since it tends to restrain arbitrariness and into-

w14/

lerance ... Others have suggested that the procedure is helpful because

it is a "[hlumane way of indicating to elderly judges that the time for retire~

5/

ment has arrived.“—l—- One proponent has even suggested that judges actually
enjoy the system becaucse it allows them "to sit on another bench and hear new

6/

lawyers.ﬁL—

Judicial Independence. Those who view peremptory challenges unfavorably suggest

that such provisions compromise judicial independence. To them "judges should

be free to exercise their responsibilities without retaliatory action by liti-

gants who may be displeased with the decisions of the court."lZ/ Otherwise, the
: . i s . . 18/ . . :
integrity of the judicial system is compromised.— This view 1is perhaps best

expressed by Alan J. Chaset in a study of peremptory challenges for the Federal
Judicial Center:

«es @ special interest group's ability to in effect
exclude a judge from sitting on any case affecting
that group's interest could cause a judge to modify
his stance on those issues if he wishes to continue
addressing them at all. He may have a choice,
consciously or unconsciously, between meliorating

his true views or being effectively silenced.19/

lﬁ/ Hearings on S.B. 1064, supra 8, at 66. See alsoc Peter A. Galbraith,
“Disqualifying Federal District Judges Without Cause," Washington Law
Review, 50(1974), 109, 141.

15/ Galbraith, supra note 14, at 141.

1&/ Remarks of Judge Jonathan Robertson in Hearings on S.B. 1064, supra note 8,
at 70.

See New York City Bar Association, supra note 1, at 236, See also p. 237,

17/
lﬁ/ See John R. Bartels, "Peremptory Challenge to Federal Judges: A Judge's
View," American Bar Association Journal, 68(April, 1982), 449, 451

19/ Chaset, supra note 4, at 65.
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Those who favor peremptory challenge procedures also recognize the need

for a strong and independent judiciary, but to them peremptory challenges are

20/

not a threat.——  Authors of a New York City Bar Association report, for example,
have stated that "[wle support the need for an independent federal judiciary and
recognize the desirability of judges expressing diverse points of view and

reflecting different value judgments. In our opinion, peremptory transfers

21/

would not compromise these important considerations."™— A slightly different
theory has been presented by Russell R, Iungerich:

When one considers that the peremptory challenge merely
substitutes one independent federal judge for another,
it is hard to see any threat to judicial independence.
The threat to judicial independence stems from the fact
that the challenged judge, if challenged often enough,
may ultimately change his or her mind about some pat-
tern or conduct. If the challenged judge has indeed
been abusing authority, but then corrects the mistakes,
judicial independence surely has not been undermined.EZ/

IMPACT ON ATTORNEYS

Those who oppose Jjudicial peremptory challenges suggest that the procedure
places attorneys in an awkwaxrl position. If the system is available, attorneys
feel compelled to invoke the challenge for even the slightest of reasons,
fearing that if they do not, they will be open to malpractice suits by clients

23/

who are unsuccessful in their litigation.—

20/ See, e.g., American Bar Association Recommendations, in Hearings on H.R.
7473 and H.R. 7817, supra note 11, at 53.

21/ New York City Bar Association, supra note 1, at 238.

22/ Russell R. Iungerich, “"The Time Has Come," Los Angeles Lawyer (September,
1980) 16, 19.

23/ Chaset, supra note 4, at 63.
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Opponents also claim that the peremptory challenge procedure strains rela-
tionships between attorneys and judges to a greater extent than procedures which

require cause o be established before a substitution is allowed.

Those who support peremptory challenge procedures generally deny these
allegations. First, they disagree with the suggestion that attorneys are quick
to invoke challenges for fear of malpractice suits. Instead, they insist that
challenges are exercised with great caution. Second, they believe that
imbroglios over the sufficiency of a challenge in systems requiring the
establishment of cause are far more likely to strain relationships between
attorneys and judges than the relatively dispute~free process of peremptory

challenges.zé/ For example, Senator Bayh has argued that the procedure does not

X 25
create ill-feeling among Jjudges because the allegations of bias are pro forma.——/

24/ T"Disqualification of Judges for Prejudice or Bias-- Common Law Evolution,
Current Status and the Oregon Experience," Oregon Law Review, 48(1969),
311, 401 [hereinafter cited as Oregon Studyl. See algo Chaset, supra note"
4, at 58; and remarks of Senator Birch Bayh in Hearings on S.B. 1064, supra
note 8, at 15. Cf. Martin, supra note 7, at 161,

gé/ See Hearings on S. 1064, supra note 8, at 15.
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IMPACT ON THE PUBLIC

Opponents suggest that peremptory challenges undermine public confidence

26/

in the judiciary.~~ To them, any process which emphasizes variations in the

judicial system is dangexrous and may lead litigants to draw erroneous conclu-

27/

sions about it.~~ They fear that litigants may perceive that justice varies

according to the judge and that their chance for success is a function of which

judge hears the case rather than upon the merits of their case.—§/ This belief

is perhaps best expressed by Edward Burg. To him "[pleremptory challenges are

inadequate because they promote the view of the judicial process as one akin to

29/

roulette,™—

26/

21/

28/

29/

See Chaset, supra note 4, at 62; Coberly, supra note 2, at 1221; Committee
on Federal Courts, supra note 1, at 237; "Disqualification of Judges for
Bias In the Federal Courts," supra note 5, at 1438; Brian P. Leitch,
"Judicial Disgqualification in the Federal Courts: A DProposal to Confirm
Statutory Provisions to Underlying Policies," Iowa Law Review, 67 (March,
1982), 525, 545; and remarks of Assistant Attorney General Alan A, Parker
in Hearings on H.R. 7473 and H.R. 7817, supra note 11, at 222 and 224,
Workman and Arends have expressed this view as follows: "Par from
increasing public confidence in the judicial system, enactment of a system
of peremptory challenges would serve only to reinforce any existing belief
that judges are not to be trusted and that the system, rather than being
rational, is designed to allow full play for legal maneuvering and sharp
practice.” Thomas Workman and Vicky Arends, "A Tool For Abuse," Los
Angeles Lawyer (September, 1980), 10, 15.

See, e.g., Burg, supra note 1, at 1477.

One opponent has expressed this view thusly: "To the extent that it
disqualifies judges who might have appeared partial in a given case, the
peremptory challenge approach would serve to improve the public image of
the judiciary. When the challenge is exercised to avoid an unsatisfactory
result, however, it would undermine public confidence in the courts by
disparaging the impartiality of judges." Gary L. Karl, "Disqualification
of Federal District Court Judges for Bias or Prejudice: Problems,
Problematic Proposals and a Proposed Procedure," Albany Law Review,
46(Fall, 1981), 229, 244.

Burg, supra note 1, at 1480.
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Proponents do not accept this view. They claim that peremptory challenges

30/

enhance public confidence in the judiciary.~ Underscoring their belief is the
. . _ . .31/
philosophy that a trial must not only be fair but "appear" to be fair.— To
proponents, anyone who sincerely believes that a particular judge cannot give
them a fair irial should not be required to try his case before that judge.éz/

Otherwise, the litigant, and ultimately the public at-large, will become

disillusioned with, and distrustful of, the entire judicial process.
IMPACT ON JUDICIAL ADMINISTRATION

Frequency of Use. Those who view judicial peremptory challenge procedures unfa-

33/

vorably generally assume that they will be exercised with great regularity.~~

ég/ See Aronson, supra note 11, at 458; Susan E. Barton, "Judicial
Disqualification in the Federal Courts: Maintaining an Appearance of
Justice Under 28 U,S.C. sec. 455," University of Illinois Law Forum,
4(1978), 863, 881; New York City Bar Association, supra note 1, at 234-35;
"Disqualification of Judges for Bias in the Federal Courts,™ supra note 5,
at 1437; Neal A. Jackson, "Allow Peremptory Challenge of Federal District
Judges, " Litigation News, 6(July, 1981), 3,4; Slonim, supra note 13.

1/ See, e.g., remarks of Chief Justice Fred Struckmeyer in Hearings on S. 1064,
supra note 8, at 66.

32/ Coleman, supra note 12, at 6, quoting the American Bar Association Standards
Relating to Trial Courts. See also Committee on Judicial Administration,
Standards Relating to Trial Courts (Chicago, American Bar Association,
1976), sec. 2.32, at 51-52; Committee on Federal Courts, supra note 1, at
238, Iungerich, supra note 22, at 16 and 19; and remarks of Senator Birch
Bayh in Congressional Record--Senate, 924 Cong., lst sess. May 17, 1971,
vol., 117, at 15268.

éé/ See Committee on Federal Courts, supra note 1, at 237; and Federal Courts
Committee, The State Bar of California, Report and Recommendations on
Permissive Substitution of Federal District Judges, approved by the Board
of Directors, May 1, 1984,

-60-



They believe this to be especially true in multi-judge courts where there is an
. . . . . 34/
impersonal setting and lawyers practice before the same Jjudge infrequently.—
To opponents, large numbers of challenges will have dire consequences for the

administration of justice including delay and excessive personnel and monetary

costs,

A related concern is that certain judges will be singled out and challenged
frequently. These "blanket challenges," opponents claim, render judges incapable
of handling certain types of litigation "simply because of a position taken by

35
the office of district attorney, or public defender, or by a law firm.m—4/

Those who view persemptory challenges favorably generally assume that the
. . . . 36/ .
challenges will not be exercised with any degree of regularity.— They believe
that attorneys will not risk offending judges by callously exexcising the
. . p 37/
challenge for fear of reprisal in subsequent cases before the same judge.——
Moreover, they believe that attorneys will refrain from exercising the challenge

because of their respect for the judiciary and because of the uncertainty of who

38
will be the replacement judge.——/

34/ See, e.g., Burg, supra note 1, at 1470.

32/ Workman and Arends, supra note 26, at 12, See also Burg, supra note 1, at
1472, and Coberly, supra note 2, at 1219,

éé/ New York City Bar Association, supra note 1, at 239.

37/ See Solberg v. Superior Court, 561 P.2d 1148, 1157 (1977). See also

" TAronson supra note 11, at 458; and David C. Hjelmfelt, "Statutory
Disqualification of Federal Judges," University of Kansas Law Review,
30(Wintex, 1982), 255, 256. Cf Levinson, supra note 3, at 283 and n. 80.

§§/ See Burg, supra .:. 1, at 1469; and Hjelmfelt, supra note 37.
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Delay. There is considerable controversy about how much delay is caused in

states using Jjudicial peremptory challenges. Delay is often cited by opponents

39/

of the concept as one of its chief negative consequences.—— For example,
Edward Burg speculates that "[elspecially in smaller counties, the filing of a

peremptory challenge may result in ... excessive .delay, because the trial is put

R . R : 4
off until a temporary out-of-county judge can be brought in to pr951de."—9/ He

further notes that "[elven large counties may face similar problems when word

41/

gets around that only oneAjudge is currently available for trial.'"-— Others
take this reasoning a step further and hypothesize that even where many Jjudges
are available, delay will result. TFor example, Senator Edward J. Gurney has
expressed the concern that cases finally working their way up the calendar will

be placed at the bottom of other dockets after a peremptory challenge is exer-
42/

cised. To him "this would be a terrible hardship on the parties."— To others,

the resulting delay would be a threat to the broader concept of due process of

43/

law.—~  For example, Alan J. Chaset writes that "the peremptory challenge is an

44/

end run that subverts rather than serves the ends of Jjustice and due process,"—

39/ See Bartels, supra note 18, at 451; "Change of Venue and Change of Judge in
a Civil Action in Indiana: Proposed Reforms," Indiana Law Journal,
38(1963), 289, 290 and 294; and Leitch, supra note 26, at 545. See dlso
Aronson, supra note 11, at 457; Chaset, supra note 4 at 48; Jackson, supra
30, at 3; remarks of Senator Edward Gurney .in Hearings on S.1064 supra note
8 at 19-20; and Don R. - Sensabaugh, "Judicial Ethics -~~Recusal of
Judges--The Need for Reform," West Virginia Law Review, 77(June, 1965),
763, 775.

ég/ Burg, supra note 1, at 1472. See also "Disqualification of Judges for Bias
in the Federal Courts,” supra note 5, at 1438; and remarks of Senatox
Edward J. Gurney in Hearings on S. 1064, supra note 8, at 30.

41/ Burg, supra note 1, at 1472-73.

_ég/ Hearings on S. 1064, supra note 8, at 31. See also Karl, supra note 28, at
240.

43/ Coberly, supra note 2, at 1221,

44/ Chaset, supra note 4, at 57.
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A related criticism is that Jjudicial peremptory challenge procedures will
disrupt calendaring practices, especially in those jurisdictions which use
s e 45/ . X
individual calendars.— In these courts cases would either have to be incor-
porated into other judges' dockets or lose their priority of filing. Not only
would it be confusing for the court clerks, but the attorneys and parties would

have to .juggle their schedules to comport with the substitute judge's docket.

The resulting confusion and delay would outweigh any possible advantages.

46/

Proponents of the concept argue that excessive delays will not result.—
Some even claim the converse, that peremptory challenges may actually facilitate
litigation at several stages of the process. Senator Ernest Hollings, for
example, argues that cases will be expedited because judicial peremptory
challenge procedures are much more efficient than the disqualification proce-
dures used in other states.éZ/ Others, including Richard Coleman, suggest that
peremptory challenges "encourage settlement in civil cases and plea bargaining

48/

in criminal cases" and "“reduce appeals" in both.—— = Similarly, United States

éé/ Bartels, supra note 18, at 451; Karl, supra note 28, at 239,and 241; and
Workman and Arends, supra note 26, at 14-15. See also letter of California
Chief Justice Donald Wright in Hearings on 2. 1064, supra note 8, at 57.

gé/ Chicago Bar Association, supra note 12, at 10; Oregon Study, supra note 24,
at 401 and n. 487; Federal Courts Committee, supra note 33, at 13; New York
City Bar Association, supra note 1, at 236 gquoting a position of the
National Legal Aid and Defenders Association; Kobrin, supra note 11, at
634; and remarks of Senator Ernest Hollings, in Hearing on S. 1064, supra
note 8, at 31.

47/ "Disqualification of Judges for Bias in the Federal Courts," supra note 5,
at 1437.

48/ Coleman, supra note 12, at 6. See also Hearings on H.R. 7473 and H.R.
7817, supra note 11, at 200-01.
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District Judge Edward Divitt has suggested that peremptory challenges may reduce
the number of jury trials and thereby contribute to the efficient processing of

49/

cases .

Proponents also deny that delays will result from last minute challenges.
Today, they claim, procedures in all states are designed to avoid this
problem.ég/ Moreover, in the master calendar system there should be "siﬁply no
problems at all." John Frank explains why. "It was a fluke,” he argues, that
the case "went to judge A, and it coculd just as well have gone to judge B. You

51/

just swap them around. That presents no difficulties,"—

Costs. Those who oppose judicial peremptory challenges argue that such provi-

sions will lead to "an unnecessary loss of time and expense."éz/ More bench time

is lost than in systems which do not utilize the procedures because judges will

be required to travel more frequently from one jurisdiction to another to hear
53/

cases, especially in one~judge counties.—  The loss of bench time may even

54
result in a need to employ additional judges.*-f

49/ Edward J. Devitt, "Federal Civil Jury Trials Should Be Abolished,”
"American Bar Association Journal, 60(May, 1974), 570, 572,

50/ See remarks of Senator Ernest Hollings in Hearings on S. 1064, supra note
% at 31; and remarks of John Frank, in Hearings on S. 1064, supra note 8,
at 40-41. See also New York City Bar Association, supra note 1, at 238;
Iungerich,, supra note 22, at 19; and Kraig J. Marton, "Peremptory
Challenges of Judges: The Arizona Experience," Law and The Social Order
(1973), 95, 101.

1/ John Frank, Hearings on 8. 1064, supra note 8, at 41.

52/ "Change of Venue and Change of Judge in a Civil Action in Indiana:
Proposed Reforms," supra note 39, at 296. See also Burg, supra note 1 at
1473; and Aronson, supra note 11, at 458.

53/ Coberly, supra note 2, at 1219.

54/ See,; e.g., Sensabaugh, supra note 39, at 776.
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Opponents have also suggested several arears where monetary costs may esca-
late if peremptory challenges are used. First, judges must be compensated for
their mileage when they travel from their home base. If they are assigned out
of their district for any period of time, they must also be reimbursed for their
lodging expenses. - Moreover, if so much bench time is lost that additional
judges must be seated, then the obvious costs of salary, retirement and fringe
benefits will be incurred, not to mention the substantial costs in the legisla-

tive battle to obtain new judges.

Advocates of judicial peremptory challenge procedures generally do not
address the subject of cost. However, most intimate that the expenses will not
outweigh the benefits. Some have suggested that the "fear is unfounded because
in milti-judge courts the change involves little more than transferring some

55/
paperwork next door or across the street."—  Others have even advanced the
argument that costs will be less in peremptory challenge systems because proce-
dures are simple and not time~consuming as in those systems requiring cause to

56/

be established at a judicial hearing.—

ABUSES OF THE SYSTEM

One of the most frequently expressed concerns about peremptory challenge

. . 5 .
procedures is that they implicity allow "judge-shopplng".—Z/ The term has highly

55/ Marton, supra note 50, at 102.

56/ see 1d.

57/ Judge-shopping is defined as changing a judge in an attempt to secure one

T more favorable toward the moving party. See Marton, supra note 50, at 103.
The California Supreme Court has defined the purpose of judge-shopping as
removing the assigned judge from the case on grounds other than a belief
that he is personally preijudiced. Solberg v. Superior Court, 19 Cal.3d
182, 561 P.2d 1148, 1155, 137 Cal. Rptr. 460 (1977). Gar% L. Karl has
suggested that "judge-shopping occurs when a party attempts to disqualify a
judge in an effort to avoid his expected adverse decision." Karl, supra
note 28, at 241, n.98,
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negative connotations in this country and nearly everyone, including proponents

58/

of the challenge, philosophically opposes the idea.— An unidentified writer

in the Harvard Law Review summarizes this view:

Some judges are more competent than others, and some
may be thought to favor plaintiffs or defendants in
particular types of actions. Falr administration would
seem to require that the power of the litigant to
choose his own judge on such grounds be minimized._g/

Even opponents of peremptory challenges, however, do not uniformly condemn
. . . . _ . 60/
the idea of seeking a new judge if legitimate reasons are involved.— Thus,
the debate does not actually focus on whether judge-shopping will occur, for by
61/

definition it will.,~~ = Rather, the fundamental controversy concern the reasons

for which it will be invoked.

Proponents suggest that there are many legitimate reasons for exercising
the challenge. To them it is a useful way of dealing with judges who are emo-

. . . 62 .
tionally, physically or intellectually unable to handle certain cases.~—/ It is

58/ I1d.
59/ '"Disqualification of Judges for Bias In the Federal Courts," supra note 5,
at 1437-38.

60/  Karl, supra note 28, at 241.

El/ Some proponents argue that judge-shopping does not take place. To them
calling the exercise of peremptory challenges judge~shopping is both tech-
nically wrong and a misnomer. Affiants, they claim, are not seeking a spe-
cial judge. Rather, they are rejecting an assigned one. Hence they are
judge-rejecting not judge-shopping. See; e.g., Chicago Bar Association,
supra note 12, at 11-12. See also Iungerich, supra note 22, at 19,

62/ New York City Bar Association, supra note 1, at 234; and remarks of John
Frank in Hearings on S, 1064. supra note 8, at 41.
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also a useful way of coping with judges who have intolerable personal

idiosyncrasies, hold extreme philosophical views or levy widely disparate

sentences.éé/ In other words, they believe that judicial peremptory challenge
. : . 64/ . . :

procedures will have a moderating effect on judges.— This view is well sum-

marized by Richard Coleman:

[They are useful] for coping with the judge who gives
20-year sentences in cases where his or her colleagues
average five to 10 years for similar cases; or the
judge who gives only one year probation in the same
situation; or the judge who has a blind spot for one
particular kind of case, such as not believing there is
such a thing as a valid patent; or the judicial bully
who so tyrannizes or so ridicules counsel that the
litigant is not able to have his or her case fully pre-
sented or fairly received by the jury.éi

Proponents also point out that the system provides an indirect mechanism
for the bar to evaluate judges. This, they claim, "could lead to salutary

. 6
changes in Jjudicial performance and behav1or."§L/

Those who oppose the peremptory challenge system offer two major rebut-
tals. First, they argue that the activities of extreme judges, especially sen-

tencing practices, are best handled by appellate review or by other

63/ See, e.g., Chicago Bar Association, supra note 12, at 10~11; and Hearings
on H.R, 7473 and H.R. 7817, supra note .11, at 52.

64/ Karl, supra note 28, at 243.
65/ Coleman, supra note 12, at 6.

66/ New York City Bar Association, supra note 1, at 238. See also pp. 235 and
236. See also Hearings on H.R., 7473 and H.R. 7817, supra note 11, at 200.
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67/

mechanisms .~ Second, they point out that even if the aforementioned practices
are legitimate, the system nonethelegs allows several invidious practices to
take place., Among the potential abuses are substituting judges because of their
s . . . , 68/ A
race, religion, sex or views on substantive issues.— For example, Edward Burg
notes that Judge Higginbotham could have been excluded from hearing employment
discrimination cases solely because he was black, Judge Motley could have been
replaced in sex discrimination cases solely because she was female, and Judge
Sirica could have been removed from the Watergate trials because of his interest
. . s . 69/
in the publicity the case had brought him.— To Burg and other opponents of
peremptory challenges, "[tlhese are not meritorious reasons for disqualification

and any procedure which defers to them ought to be resisted."zg/

Another potential abuse is substituting judges because of their sentencing

. 71/ . .
practices. Unlike proponents, those who oppose peremptory challenges believe
that the procedure unfairly allows defendants in criminal cases "to narrow the

range of judicial discretion by disgqualifying judges [who are] more likely to

- 72/ - o s
hand down a severe, but legal, sentence.,"— Similarly, opponents anticipate

EZ/ See Bartels, supra note 18, at 450; Karl, supra note 28, at 242-43; and
remarks of Assistant Attorney General Alan A. Parker in Hearings on H.R.
7473 and H.R. 7817, supra note 11, at 255. See also New York City Bar
‘Association, supra note 1, at 236.

68/ See Chaset, supra note 4, at 56; and Karl, supra note 28, at 242. See also
Committee on Federal Courts, supra note 1, at 236 and 241; and remarks of

Judge Walter Hoffman in Hearings on H.R. 7473 and H.R. 7817, supra note 11,
at 112.

69/ Burg, supra note 1, at 1476,

70/ Ibid.

71/ See, e.g., Karl, supra note 28, at 241.
72/ I1d., at 242,
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that attorneys will abuse the system by making the challenge for "purely
technical" reasons such as obtaining a postponement, avoiding assignment to a

73/

single judge branch court,— or removing a regularly sitting judge in the hope

of benefiting from a less experienced substitute.zg/

SUMMARY

The use of judicial peremptory challenges remains highly controversial.
In essence, those in favor of the idea are willing to tolerate some negative
consequences and abuses of the system in order to preserxrve what they perceive to

75/

be an essential means of guaranteeing the fundamental right to a fair trial.—

To them, the problems will be minor because peremptory challenges will be
invoked only rarely. Indeed, when invoked, there will be very few additional
costs and relatively little delay in the judicial process. Further, the impact
of peremptory challenges will have a salutary effect on judges and will enhance

public confidence in the administration of justice.

Conversely, opponents of the procedure believe that the administrative
problems caused by peremptory challenges, the negative affect on attorneys,
judges and the public, and the potential abuses of the system simply are too
great to warrant their adoption. To them, systems which allow substitutions

upon a showing of cause are adequate to guarantee the right to a fair triai,

73/ Workman and Arends, supra note 26, at 12,
74/ Solberg v. Superior Court, supra note 57, at 1156.
22/ See "Change of Venue and Change of Judge in a Civil Action in Indiana:

Proposed Reforms," supra note 39, at 300; New York City Bar Association,
supra note 1, at 239; and Oregon Study, supra note 24, at 401,
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Both sides in the controversy have credible arguments. Many of the
hypotheses, however, can only be resolved after a thorough investigation of how
peremptory challenges are working in the states that use them. We now turn to a

discussion of what has been learned about their operation to date.
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CHAPTER V

THE PRESENT STATE OF KNOWLEDGE ABOUT PEREMPTORY CHALLENGES

Very little is known about the impact and consequences of judicial peremp~
tory challenges. Indeed, many, if not most, of the arguments advanced to sup-
port or oppose the concept are based on conjecture and speculation rather than
solid empirical evidence. Morsover, there is considerable controversy about
what the empirical studies actually reveal. Most scholars have concluded that
the studies indicate peremptory challenge procedures are working well. For
example, Gary L. Karl, referring to studies conducted in California and Oregon,
has stated, "[bloth of these projects reached favorablie conclusions regarding
the statute effective in their respective states."l/ A few scholars, however,
have rejected this idea. For example, Mark T. Coberly claims that "surveys con-

ducted in states having such systems have produced statistics to the

1/ Gary L. Karl, "Disqualification of Federal District Court Judges for Bias or
Prejudice: Problems Problematic Proposals and a Proposed Procedure," Albany
Law Review, 48 (Fall, 1981), 229, 237. See also American Bar Association,
Young Lawyers Division, Report to the House of Delegates, February, 1980, at
4; Robert H. Aronson, "Disqualification of Judges for Bias or Prejudice ~- A
New Approach," Utah Law Review, 1972 (Fall, 1972), 448, 458; "Disqualifica-
tion of Judges for Bias in the Federal Courts," Harvard Law Review, 79 (May,
1966), 1435, 1438; Peter A, Galbraith, "Disqualifying Federal District
Judges Without Cause," Washington Law Review, 50 (1974), 109, 139; Ernest J.
Getto, "Peremptory Disqualification of the Trial Judge," Litigation, 1
(Winter, 1975), 22, 24-25; Remarks of John Frank in Hearings on S. 1064
Before the Subcomm. on Improvements in Judicial Machinery of the Senate
Comm, on the Judiciary, 93d Cong., 1st Sess. (1971-73), 40 [hereinafter
cited as Hearings on S. 1064]; Don R. Sensabaugh, "Judicial Ethics --
Recusal of Judges -- The Need for Reform," West Virginia Law Review, 77
(June, 1965), 763, 775; "State Procedures for Disqualification of Judges for
Bias and Prejudice," New York Law Review, 42 (May, 1967), 482, 502;
Statement of John Cleary in Hearings on H.R. 7473 and H.R. 7817 Before the
Subcomm, on Criminal Justice of the House Comm. on the Judiciary, 96th
Cong., 2d Sess. (June 6 and 9, 1980), 204 [hereinafter cited as Hearings on
H.R. 7473 and H.R. 7817]; and statement of Richard J. Wilson, Id., at 204,
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2/

contrary."™ To him, the studies indicate that the peremptory challenge proce-
dure “seems to pe used as a device to effect delay, to procure sympathetic

3/

judges, or perhaps to avoid judges whose attitudes are unknown, "=

A review of the literature reveals that only one major study about the
frequency of peremptory challenges has been conducted, although five small-scale
investigations have been undertaken. Other studies have been conducted to elicit

perceptions held by Jjudges and lawyers who reside in states using the procedure.

The following is a summary of those studies which were completed prior to
1985, They are arranged in order of thoroughness. Both specific and overall
conclusions are presented. Findings which tend to support and those which tend
to oppose the peremptory challenge concept are quoted directly. Hopefully, this
will avoid a troublesome problem sometimes occurring in assessments of these
studies. It is not unusual to find proponents and opponents of the concept
selectively quoting from the same study to support their particular point of

view.
STUDIES ABOUT THE FREQUENCY OF PEREMPTORY CHALLENGES

Several studies have been undertaken to determine the frequency with which
peremptory challenges are exercised in the states. These studies also explore

to varying degrees certain consequences of high and low rates of challenge.

2/ Mark T. Coberly, "Caesar's Wife Revisited -- Judicial Disqualification After
the 1974 Amendments," Washington and Lee Law Review, 34 (1977), 1201, 1218.

3/ 1d., at 1219, Other opponents of the peremptory challenge concept disagree

T With Coberly. For example, dissenters to the New York City Bar Association
Report on peremptory challenges, a report which favors extending the idea to
the federal level, have concluded: "It appears that the procedures have
worked reasonably well in the states... ." New York City Bar Associatiun,
Committee on Federal Courts, "A Proposal for Peremptory Challenges of
Federal Judges in Civil and Criminal Cases," Record of the New York City Bar
Association, 36 (Aprii, 1981), 231, 241.
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tory challenges. Indeed, many, if not most, of the arguments advanced to sup-
port or oppose the concept are based on conjecture and speculation rather than
solid empirical evidence. Moreover, there is considerable controversy about
what the empirical studies actually reveal. Most scholars have concluded that
the studies indicate peremptory challenge procedures are working well. For
example, Gary L., Karl, referring to studies conducted in California and Oregon,
has stated, "[bloth of these projects reached favorable conclusions regarding
the statute effective in their respective states."l/ A few scholars, however,

have rejected this idea. For example, Mark T, Coberly claims that "surveys con-

ducted in states having such systems have produced statistics to the

1/ Gary L. Karl, "Disqualification of Federal District Court Judges for Bias or
Prejudice: Problems Problematic Proposals and a Proposed Procedure," Albany
Law Review, 48 (Fall, 1981), 229, 237. See also American Bar Association,
Young Lawyers Division, Report to the House of Delegates, February, 1980, at
4:; Robert H. Aronson, "Disqualification of Judges for Bias or Prejudice ~-- A
New Approach," Utah Law Review, 1972 (Fall, 1972), 448, 458; "Disqualifica-
tion of Judges for Bias in the Federal Courts," Harvard Law Review, 79 (May,
1966), 1435, 1438; Peter A, Galbraith, "Disqualifying Federal District
Judges Without Cause,® Washington Law Review, 50 (1974), 109, 139; Ernest J.
Getto, "Peremptory Disqualification of the Trial Judge," Litigation, 1
(Winter, 1975), 22, 24-25; Remarks of John Frank in Hearings on S. 1064
Before the Subcomm. on Improvements in Judicial Machinery of the Senate
Comm. on the Judiciary, 93d Cong., 1st Sess. (1971-73), 40 [hereinafter
cited as Hearings on S. 1064]}; Don R, Sensabaugh, "Judicial Ethics ~-~
Recusal of Judges -- The Need for Reform," West Virginia Law Review, 77
{(June, 1965), 763, 775; "State Procedures for Disqualification of Judges for
Bias and Prejudice," New York Law Review, 42 (May, 1967), 482, 502;
Statement of John Cleary in Hearings on H.R. 7473 and H.R. 7817 Before the
Subcomm. on Criminal Justice of the House Comm, -on. the Judiciary, 96th
Cong., 2d Sess. {June 6 and 9, 1980), 204 [hereinafter cited as Hearings on
H.R. 7473 and H.R. 7817]; and statement of Richard J. Wilson, Id., at 204.
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The Oregon Law Review Study {(1969). The most extensive study to date was con-

ducted by the staff of the Oregon Law Review in 1969.5/ Students analyzed the

259,000 cases filed in Oregon's circuit courts of general jurisdiction between
May 2, 1955 and January 1, 1968. They found that 1,392 peremptory challenges
vere exercised Qithin that time frame. Thus, in only 0.538% of the cases were
judges disqualified.  They concluded that "these do not appear to be alarming

5/

frequencies."™= Other results are summarized below.

Filing by Firms. The staff claimed that the most striking finding of
their study was the "inordinate frequency of filing by a very few firms.“E/ One’
firm initiated 31.1% of the challenges. Almost 99% of these were directed
toward a single judge. Unfortunately, the reason why the challenges were made
was not presented. It was noted, however, that 94.5% of all challenges to this
judge resulted in the assignment of a substitute judge from within the district

where the motion was filed. Thus the largest number of possible substitutes

from another district in this instance was 24 or 5.5% of the occasions.Z/

Five other firms accounted for 18.5% of the challenges.é/ Substitute
judges from other districts were required 43 times. Again, the reasons why most
of the firms exercised the challenge were not stated. In one instance, however,

the staff found that the judge against whom a firm filed 66 of its 67 challenges

é/ "Disqualification of Judges for Prejudice or Bias -~ Common Law Evolution,
Current Status and the Oregon Experience,” Oregon Law Review, 48 (1969},
311-410.

5/ 1d., at 380.
8/ 1id.

7/ 1d., at 380-81.

8/ 1Id., at 381.
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had cited one of its senior partners for contempt., This partner accounted for

all of his firm's challenges.gf

Filing By Attorneys. Thirteen attorneys accounted for 701 or 50.3% of all
challenges. In other words, only about one-half of one percent of all active
attorneys in Oregon made one-half of the total disqualifications. Again, speci-
fic reasons why attorneys exercised the challenge were not investigated.
However, some of the affidavits which were filed by the challenging party did
contain the reasons for the challenge despite the fact that explanations are not
required. A representative sample included allegations that the judge:

{1) was unduly harsh to persons convicted of marijuana violations;

(2) did not like post-conviction remedies and conspired to circumvent
them;

(3) was bound to the defendant;

(4) played cards with the affiant's husband;

(5) did not like "out-of-town" people;

(6) did not like labor unions;

(7) did not like insurance companies;

(8) had previously tried an identical case;

(9) had informed affiant never to appear in court again;

{10) had informed affiant that he would "throw the book at him";
(11) would not permit jury views in personal injury actions; and
{(12) was retiring.lg/

It was further noted that many of the affidavits contained allegations that, if

X e : 11
proven, would have resulted in disqualification for cause.—*/

9/ 1d., at 382.
10/ 1d., at 397, n. 478.
11/ Id.
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Type of Case. - Of the challenges, 45.5% were made in actions at law, 32.5%
, . . . 12/
in equity cases and 22.3% in criminal cases.— However, the rate of
challenging in criminal cases was substantially higher than in the other two

categories, being approximately one and one-half times greater than for all types

of cases;lz

Judges. Seventy-three (82%) of the 89 judges sitting during the thirteen=-
year period under study were challenged at least once. Two judges were
challenged an average of 18 times per year. The remainder were challenged an
average of one to four times per year. The staff concluded that the high fre-
quency of challenges to the two Jjudges provoked a "minimum of disruption to
court administration, since not one of the 143 challenges necessitated the
assignment of a judge pro tem or a judge from cutside the district in which each

4/

challenge was made."l—-

Counties. The study also examined the digtribution of challenges among
counties. No challenges were made in five counties. Of the remaining 31 coun-
ties, thirteen had rates above the average and 16 had rates below the average.
Two had rates which egualled the average rate. This led the students to
conclude that "[i]lt is fair to say that the challenges were well distributed

5/

. . 1
throughout the 36 counties, if relative caseload adjustments are made.,"—

Size of District. Taking the analysis one step further, a specific

attempt was made to assess the impact of peremptory challenges in two-judge

12/ Id., at 384.
13/ Id., at 400.
14/ Id., at 386-87.

15/ 1Id., at 391.
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districts. At issue was whether attorneys in these districts would exercise a
challenge to assure having the matter assigned to the remaining judge. They
found that although 18.8% of the cases were filed in two-judge districts, only
12.3% of the challenges were invoked there., With the exception of four-judge

districts, all other districts had fregquencies "well in excess of the two-judge

6/

districts."l—- These and other data led the statff to conclude "that there is

precious little evidence of judge-shopping in those districts where the best

. 7
opportunity for such practices ex15ts....“l—/

Delay. The staff also made an attempt to investigate whether peremptory

challenges caused delays in the judicial system. They found this extremely dif-~

18/

ficult because "any number of factors could affect the time log."—  However,
after examining the lapse time between the disqualification of a judge and the

entry of an order by a substitute judge they found "a distinct increase in the

. . ; . . - . . 1
time lag in one-judge districts when compared with multi-judge dlstrlcts.“—gf

In the former districts, a substitute judge had been
appointed and had entered an order within 10 days of
the disqualification in only 20% of the cases. In
the multi~judge districts, a substitute judge had
entered an order within 10 days in 60% of the
cases.20/

These facts led the staff to conclude that "there is some indication that the
21/

statutes may be used as a delaying tactic in some counties...."—

16/ Id., at 393.
17/ 1Id., at 394.

18/ I1d., at 398, n. 483.

21/ 1d., at 398.
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Miscellaneous. A number of other conclusions were reported in the sgtudy.
First, the rate of challenges to pro tem and visiting judges was approximately
two and one~half times the rate of all challenges.gg/ Second, as the annual
caseload of a judge increased, the rate of challenges increased disproportion-
ately.zé/ Third, judges with 10 to 20 years of experience were chdllenged more
frequently than judges with less than 10 or more than 20 years of experi-

ence.gé/ Finally, challenges were made on behalf of attorneys at a much greater

25
rate than on behalf of parties.——/

Perceptual Information. In addition to the statistical analysis about how
peremptory challenges were working in Oregon, the law review staff interviewed a
number of judges and attorneys to elicit perceptual data. They reported that
"Iplractically without exception, each judge was satisfied with the system, had

no major recommendations, and. thought that the few abuses were far outweighed by

the benefits derived."gé/ The responses of attorneys varied. Those who made a

large number of challenges were "without exception” satisfied with the systemn.
Other attorneys were "far more restrained in their enthusiasm for the

27/

statute.—

On the basis of the statistical and perceptual data the staff drew the

following overall conclusions:

22/ 1d., at 400.

23/ 14
24/ 1d.
25/ 1d.

26/ 1d., at 399,

27/ Id.
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This study has revealed that the Oregon...[peremptory
challenge] statutes are being used with restraint,
and that they are responsible for a minimum of
disruption to court administration. Most persons who
invoke the statute with any degree of frequency have
apparent bona fide reasons for doing s0.28/

The Judicial Council of California Study (1962). Four years after California

enacted its first peremptory challenge statute the Administrative Office of
Courts was instructed by the Judicial Council to conduct an investigation of the

29/

procedure with a view toward recommending improvements.—— The study covered
the period January 1 through June 30, 1962 and included all challenges in
superior, municipal and justice courts. The investigators found that 738

. . X 30/
challenges were filed in 81 of the state's 428 trial courts.— Over one-half
of all challenges were filed in two of the 428 courts. Only one challenge was

filed in each of the 34 courts and two in 14 others. Only seven courts had more

than ten peremptory challenges and all contained four or more judges.él/

A total of 111 superior court judges received peremptory challenges. ' Only
ten received more than ten. The highest number of challenges directed toward a
. . X 32/
single judge was 80, and one firm accounted for 69 of those.— The second
highest number of challenges to any one judge was 28, No reasons were offered

for these higher rates of challenges.

Y

28/ 1d., at 398.

29/ Judicial Council of California, "Disqualification of Judges," 1962 Annual
Report of the Administrative Office of the California Courts (January,
1963), 34-39.

30/ 1d., at 3.
1/ 1d4., at 38.

32/ 1Id.

e
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In municipal courts, 67 judges were challenged. Only six had ten or more.

The highest number directed toward a municipal judge was 17.22/

It was anticipated that peremptory challenges might be a problem in one-
judge courts because the chairman of the Judicial Council in Sacramento was
required to replace locally disqualified judges. The researchers found,
however, that the number of assignments "amounted to less than six percent of

. . . . . 34/
the total assignments in the period [being studied].®"—= There were 67
challenges in 35 of the 343 one~judge courts. Three courts accounted for
approximately one-~third of the challenges and three law firms accounted for most

35/

of these.~

The Council was also concerned about the impact of peremptory challenges
in two~judge courts. They were given separate consideration in the study
because of the premise that an attorney who exercises challenges in these juris-

s s . . 36/ . .
dictions "in effect, selects the judge to try the case."——  During the period

studied, 48 challenges were filed in 22 of the 37 two-judge courts. One court

accounted for one-sixth of the total.

0f <the challenges, 84% (N=623) were made in courts with three or more

judges.EZ/ The 120-judge Los Angeles Superior Court accounted for 45% of these

38
challenges and the 49-judge Los Angeles Municipal Court another 16%.~—/ The

gé/ Id., at 39.
34/ 1Id., at 36.
35/ 1Id.
36/ 1d., at 37.
37/ Id.

38/ 1Id., at 38.
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22-judge San Francisco Municipal Court accounted for four percent of these

challienges.

The researchers found an "indication" that the number of reported
challenges in these courts might be misleading. They concluded that some multi-
judge courts may "avert the filing of ‘a peremptory challenge by not setting a

case before a judge when it is known he will be peremptorily challenged."ég/

Finally, the investigators found that about three out of four challenges
. ; - 40/ R
wexre filed in civil cases.— In superior courts 90% of all challenges were
filed in civil matters. Slightly more than one-half of these challenges were

exercised by the defense., In criminal cases defense attorneys accounted for 95%

of the challenges.

After reviewing the above findings the investigators ceoncluded that the
use of peremptory challenges "did not cause any serious problems" during the
period under study.éi/ They noted that "[clhallenges were filed in a relatively
small number of courts, and the great majority occurred in multiple-judge courts
where judicial replacements are readily available and so did not require the

42
assignment of an outside judge.“——/

22/ Id., at 37.

40/ 1d., at 39.

41/ 1Id., at 34. Apparently the study was subsequently continued through 1984
"with about the same results." See Hearings on S. 1064, supra note 1, at

52, n.2.

42/ 1d.

—
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The Arizona Study (1973). In 1973 a study was undertaken to. examine the impact
43/

of a liberalization in Arizona's peremptory challenge provisions.,—~ Data for

the study were gathered from two one-judge counties, two two-judge counties and
two‘multi-judge counties., Two six-month periods were examined: March 1 -
Auéust 31, 1971 and the same six-month period for 1972. Careful attention was
paid to whether the challenges were frequently invoked, caused delay, resulted
in higher costs, were a poor reflection on the judiciary or led to judge-

shopping.

Several conclusions emerged. First, the author found that the system did
. . . 44/ .
not bring "a flood of challenges" in Arizona.— They were made in only 1.9
percent of the cases during 1971 and two pexcent of the cases during 1972.
Stated another way, there was an average of one challenge for every 53 cases

during 1971 and one per every 50 cases in 1972.

With one exception, the highest rate of challenges was found in the multi-
judge counties. During 1971, there was a challenge for every 41 cases filed in
Maricopa County (Phoenix) and one for every 159 cases in Pima County (Tucson).
During 1972 there was one for every 40 cases in Maricopa County and one for
every 88 cases in Pima County. In the single-judge and two-judge counties,

challenges were infrequent.

Challenges were made at a greater rate in criminal cases than in civil

litigation in all six counties during both periods studied. In 1971 they were

43/ Kraig Marton, "Peremptory Challenges of Judges: The Arizona Experience,"
Law and the Social Orxrder (1973), 95-108.

44/ 1d., at 108.
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invoked more than twice as often in criminal cases. In 1972, challenges were

invoked about once in every 56 civil cases and once in every 35 criminal cases.

Second, the author concluded that there was "little evidence that
. . . . 45/ .
Arizona's system is used, or even can be used, as a dilatory tactic."™— This
was primarily because of the requirement that the challenge had to be invoked at
the early stages of litigation. ™Accordingly, the possibility of delay is

46/

negligible, or nonexistent.'—

Third, it was concluded that the fear of higher c¢osts as a result of
liberalizing the procedure was "unfounded." The vast majority of challenges
took place in multi~judge counties and this "involved little more than trans-
ferring some paperwork next door or across the street."éZ/ The author noted
that some travel was required in one-judge counties "but the frequency of judge

48/

changes in these c¢ounties. . . [was] small,"—

Fourth, the author found "some merit" to the contention that the peremp-
tory challenge system might have an adverse effect on the reputations of par-
ticular Jjudges and subvert public confidence in the judiciary. He reported that
one newspaper had attempted to discredit an incumbent judge running for re-

election by publishing the number of notices filed against him. In another

45/ 14
46/ 1d., at 101,
47/ 1d., at 102.

48/ 1d.

A,
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instance, a judge retired shortly after the number of notices filed against him

49/

was made public.~~ The author concluded, however, that it seemed advisable to

let the public know about the challenges so that it could "make a well informed

50/

choice in selecting its judges,'——

Fifth, the author concluded that there was "little evidence that peremp-
tory challenges. . . [were] being used to select, rather than to disqualify,
judges."gl/ Ironically, he found that in two-judge counties, where judge-

shopping has the greatest potential, there was a much smaller freguency of

challenges than in multi-judge counties.

Finally, the author noted that statistically a challenge was made an
average of one time for every 49,7 cases filed during 1972. This was much
higher than reported in Oregon where challenges were filed only once in every
202 cases. To him, the greater frequency of challenges in Arizona reflected "a
lack of confidence held by those who appear before these judges"™ and that "such
results clearly show the need to further improve the quality of the judiciary in

52/

Arizona,"—

The Wisconsin Study (1981). 1In 1981 the Wisconsin Supreme Court was called upon

to decide two cases in which circuit court judges had refused to disqualify

53/

themselves under the peremptory challenge statute,~ It was asked to take

ﬁg/ Whether the judge resigned because of the notices was not a matter of
public record but he did have more notices filed against him in the pre-
vious month than any other judge in the state.

29/ Marton, supra note 1, at 103.
1/ Id., at 108.
52/ 1Id.

r—

53/ sState v. Holmes, 106 Wis.2d 31, 315 N.W.2d4 703 (1982).
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cognizance of statistical information provided by the Office of the Director of
State Courts. This information revealed that between January 1 and March 31,
1981 approximately 71,400 cases were filed;ié/ Slightly over 11,100 of these
were for criminal matters and nearly 63,000 were for civil matters. During the
period studied there were 1,224 challenges made, 496 in criminal cases and 728
in civil cases. Thus, challenges were exercised in less than two percent of all
cases: they were invcked in less than five percent of the criwuiaal cases and
slightly more than one percent of the civil cases. The Court concluded:
"Considered in terms of pexcentages of total cases, the substitution re-

quests ...[did] not seem to play a role in the operations of the judicial
system... ."éé/ It did indicate, however, that the statistical data might mask
the degree to which substitution requests "materially impair or practically
defeat the ability of the judicial system to dispose of the cases pre-

56/

sented."— = Consequently, the court decided to review arguments that peremptory
challenges caused delays, increased costs, produced inefficiencies and incon-

veniences, and permitted judge-shopping.

During its investigation the Court found "no hard statistical data on
delay" but suggested that common sense indicated that there would be some. They
also discovered "that chances for delay are dgreater in single-judge circuits

57/

than in multi-~judge circuits."  However, the Court held that it was up to the

legislature to balance the costs of delay and the beneficial aspects of the

54/ 1d., at 722.

55/ Id.
56/ Id.
57/ I1d.

-84~



legislation unless the statute "practically defeats the exercise of the judicial
. . s . s s 58/ . ;
power or materially impairs the operations of the judicial system,"— In this

case the Jjustices could not find such a circumstance.

Justice Abrahamson, writing for the Court, also suggested that common
sense indicates that peremptory challenges do "cause inefficiencies, incon-

. . 539/ . .
veniences and increased expenses...."— Nonetheless, the cases in which
challenges were exercised were being digsposed of although "perhaps in some cases
not as efficiently or conveniently or at minimum cost as they might be were

60/

there a more restrictive substitution procedure,"—

Finally, the Court discussed the argument that peremptory challenges allow
judge-shopping. In a footnote it pointed out that if the term means judge
selection, the argument is erroneous. The statute does not do that, the court
insisted. It "simply gives a litigant the power to disqualify a judge. ...[It]

61/

does not allow a litigant to select the judge who shall hear the case,"—

Justice Coffey, concurring in the opinion of the Court, argued that the
peremptory challenge statute had "a substantial impact on the effective and
. s : 2 .
efficient administration of the courts.“é—/ He urged the legislature to re-

examine the procedure and take testimony from the judicial branch of government,

Nonetheless, like the majority, he could not conclude beyond a reasonable doubt

1/ Id., n. 33.

62/ Id., at 726.
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the peremptory challenge statute so impaired the courts! function as to violate

the separation of powers doctrine.

The Idaho Administrative Office of Courts Study {(1982). In 1982 the Idaho

Supreme Court requested the Administrative Office of Courts to undertake a study
on the frequency of judicial disqualification;éé/ With the assistance of trial
court administrators and administrative judges, the Office prepared a report on
the six-month period between June 1 and November 30, 1982. The number of
challenges varied from a low of 14 in one district to a high of 116 in another.
Other districts had 25, 28, 67, 70 and 90 respectively. They found that high
rates were accounted for by challenges to a relatively small number of judges.
Indeed, 133 of the 410 challenges (32%) were invoked against three judges. One
district magistrate was disqualified 76 times--14 times by one attorney, 26
times by another attorney (seven of those were in DWI cases), 16 times by a
third attorney (13 of the 16 were DWI cases), and three times by a fourth attor-
ney. Another district magistrate was disqualified‘43 times but rarely more than
once by the same attorney. Finally one district magiétrate was challenged i4
times, nine of which were by one attorney. Of the 133 challenges to these three
magistrates, 104 were invoked in criminal proceedings. Two of the magistrates
were challenged about twice as often in criminal cases as in civil proceedings.
One magistrate heard only criminal matters and thus was not challenged in civil

64/

cases .~

63/ Administrative Office of Courts (Idaho), Disqualification Sample Study
{memorandum from Kit Furey to Carl Bianchi, December 3, 1982.

64/ Telephone interview with Kit Furey, Assistant Director, Administrative
Office of the Courts, Idaho, March 25, 1985.
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The author of the report concluded that "with the three exceptions noted",
use of the peremptory challenge did not "cause calendar management problems,"
However, caveats were offered. First, it was noted that some trial court
administrators were scheduling around some of the judges when they knew that
there would be a disqualification. Second, it was noted that problems were
caused by routine disgualifications in one-judge counties when a substitute had

to be brought in to cover for the disqualified judge.

In a memorandum to the Chief Justice accompanying the report, the
Administrative Director of Courts offered his own assessment of the study. "It
appears,"” he wrote, "that ...[peremptory challenges] do not cause a general
scheduling problem, but that the Rule is most likely to cause problems in its

. . g s . . . . . 65/
application to individual judges, particularly in one-judge counties."— He
speculated about possible positive and negative ramifications which peremptory

challenges might have in the future and concluded that "statistics alons" would

not provide a definitive answer.

The Montana Attorney General's Report (1979). In January, 1979, the Montana

Supreme Court ordered the attorney general to document the number of peremptory
challenges between 1974 and 1978 and to make recommendations about any

. . . . 66/
appropriate remedial action which should be taken by the Court.~——  The study

was ultimately confined to instances of "mass disqualification" which was

65/ Memorandum from Carl F. Bianchi, Administrative Director of Courts, to
Chief Justice Robert E. Bakes, December 29, 1982,

66/ State ex rel. Greely v. District Court of the 4th Judicial District, 530
P.2d 1104, 1108 (Mont. 1979).
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defined as situations where judges were challenged 25% or more of the time in

criminal cases during any period between 1974 and 1978.21/

Information was received from all of Montana's 56 counties. No instances
of mass peremptory disqualifications were reported in 46 of them. Ten counties
reported freguent disqualifications or mass disqualifications. Carbon County

. . X . 68/
reported that one judge had been challenged six times in 20 cases (30%).—~ No
explanation for the high rate was offered. In Lewis and Clark Counties, two

69/

defense attorneys challenged a judge 100% of the time.~~  Again, no reasons

were offered.

70/

In Madison County one judge was challenged 14 times in 52 cases (27%).—
The disqualifications were not limited to a single attorney or firm. The
challenges were filed because of a dispute about plea bargaining in criminal

71/

cases.—

In Ravalli County a defense attorney challenged the local judge before

whom he appeared 100% of the time between 1976 and 1978.13/ Unfortunately, no

explanation was offered., Similarly, no explanation was given for why the county

67/ Attorney General's Report Concerning the Mass Peremptory Disqualifications
of Montana District Judges, 1974-=1978, submitted to the Montana Supreme
Court, June 11, 1979.

88/ 1d., at 7.

89/ Id.
79/ 14,

71/ 1d., at 8, and Exhibit D.

72/ Id., at 8.

|
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attorney of Rosebud County consistently disqualified one judge before whom he

73/

appeared.,—

In Several other counties, individual judges were challenged frequently.

74/

Unfortunately, the study provided no insight into possible explanations.—

75/

The attorney general made no recommendations for remedial action.,~—
Instead, he quoted with approval the American Bar Association Standards relating
to trial courts. To him "the considerations reflected in the commentary

create[d] both an expectation and justification for mass disqualification."zg/
PERCEPTUAL STUDIES

Several studies have been undertaken to elicit perceptual information
about the impact of judicial peremptory challenge procedures. They are sum~

marized below.

The California Administrative Office of Courts Study (1969). In 1969 James

Hayes, Chairman of the State House Judiciary Committee, asked the Judicial

Council to examine how peremptory challenges were working in California, with
, , . 77/

special attention to the impact of blanket challenges.— He had become

interested in the procedure after his committee concluded that the need for

additional judgeships in two counties was "in some part, the result of repeated

Id.

id., at 9-10.

Id.

73/

74/

75/ Id., at 11.
76/ 1d

77/ Hearings on S. 1064 Before the Subcomm. on Improvements in Judicial
Machinery of the Senate Comm. on the Judiciary, 934 Cong., 1st Sess.

-89—



disqualifications of two of the courtfs judges by the district attorney and the

public defender...."zg/

The Council asked Ralph Kleps, Director of the Adminigtrative Office of
Courts, to investigate the matter. In a letter of inguiry to all presiding
superior and municipal court judges as well as all Los Angeles superiox court
judges, Mr. Kleps noted that there had been gome instances where peremptory
challenges had been abused, "principally by invoking it on a blanket basis™ and
asked them to respond to four questions:. (1) Had peremptory challenges been
used properly by counsel?; (2) In what ways, if any, had they been abused?; (3)
Should the California statute be amended and if so, would it be appropriate to
permit judges, in cases. of repeated use, to submit the challenge to the pre-
siding judge for a determination of whether it should be allowed?; and (4) Did

79/

the judges have any additional comments which might be helpful?—

Responses were received from 134 individuals: 41 of the 75 chief judges
in municipal courts, 70 of the approximately 200 superior court judges in Los
Angeles, and 23 of the 57 chief judges in the superior courts outside of Los
Angeles. ' Sixty-three percent of the municipal court judges indicated that

280/ .
peremptory challenges were "usually used properly by attorneys."— Only eight

or 20% of these judges indicated that challenges were "usually used improperly."

Seven believed that they did not have sufficient experience to comment,

78/ 1d.
79/ 1d., at 56-57.

80/ 1Id., at 54.
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Addressing the question about specific abuses of challenges, eleven muni-
cipal judges mentioned judge-shopping, three claimed that it was invoked to
secure continuances,; three acknowledged it was used in blanket fashion and one

suggested it was used to retaliate against a judge forxr a prior ruling.

Ten municipal judges believed that the California statute shuuld not be
changed while five believed that it should be repealed. The remainder suggested
amendments to improve the law. Of these, 12 thought the statute should be
amended to outline a separate procedure in cases of repeated use. They sup-
ported the idea suggested in Klep's letter of inquiry that the chief judge,

after a hearing, decide whether the challenge should be allowed.

Forty-six percent of the responding Los Angeles Superior Court judges
believed that the peremptory challenge statute was usually used properly while
37% believed that it was usually used improperly. The remainder indicated that

they had insufficient experience to comment.

Regarding the question about specific abuses of the statute, 24 of the Los
Angeles Superior Court judges mentioned judge~shopping. Thirteen suggested that
it was invoked to effect continuances and 11 indicated it was used because
attorneys feared going before an unknown judge. Three judges believed that. the
statute was abused because it was used in retaliation against a judge for a

prior ruling and three because blanket challenges were exercised.

Seventeen of the Los Angeles Superior Court judges believed that the stat-
ute should not be changed while eight thought it ought to be repealed. The
remainder suggested amendments; 17 of whom believed that a hearing should be

held in cases of repeated use.
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Eleven chief Jjudges in superior courts outside of Los Angeles reported
that peremptory challenges were usually used properly by counsel while 12
believed that they were generally used improperly. These judges reported more
abuses than did the municipal judges and Los Angeles Superior Court judges.
Nine reported judge-shopping as an abuse, five reported dilatory practices, four
reported that challenges were used to retaliate against a judge for a prior
ruling, three reported that they were used to prevent attorneys from appearing
before an unknown Jjudge and four reported that challenges were used in blanket
fashion. Only two superior court judges thought that the system ought not to be
changed while nine believed that it should be repealed. The remainder supported
amendments to improve the process. Only six, huwever, suggested that the stat-
ute be amended to provide a hearing for determination by the chief judge in

cases of repeated use.

After a thorough review of the perceptual data the report concluded that:

In view of the substantial number of replies stating
that the peremptory challenge statute is usually used
properly by attorneys and the fact that about one-
half of the superior and municipal courts apparently
are not faced with problems warranting a reply to the
questionnaire, it would clearly seem there is no
basis for recommending the repeal or drastic limita-
tion of the peremptory challenge at this time.ﬁgl/

Finally, after taking cognizance of the reported abuses, the Office concluded

"that various amendments should be made which 'might eliminate'" them.

The California Judicial Council Review (1965)., In 1965 the California Judicial

Council reviewed the operation of peremptory challenges during previous

1/ Id., at 55,

——
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years.ég/ Several presiding judges reported that peremptory disgualifications
were being made for reasons of trial strategy rather than a belief of prejudice.
The Council also found that judges were concerned about the accumulation of
challenges against them, particularly because they were not afforded an oppor-
tunity to respond to the allegations., Some judges were concerned that a few
attorneys were "excessive and persistent" in theilr disqualification of judges.
5till others were concerned about the "wide-spread practice” of circumventing
the statute by notifying the assignment judge that if certain judges were

assigned they would be challenged at the commencement of trial.

Noting these problems the Judicial Council suggested that it might be
beneficial to consider amending the statute to require that the challenge be
accompanied by a cvoncise statement of the facts relied upon by the affiant in

- s 83/ : .
support of the charge of prejudice.— However, the Council was not suggesting
that judges be allowed to rule on the adequacy of the allegations. Rather, the
purpose of the statement was to draw to the attention of lawyers that the proce-~
dure "ig not like the peremptory challenge to a juror, but is intended to be

84/ . .
based upon cause, " The Council also suggested that the statute might be
changed to allow the challenged judge an opportunity to file a counterstatement

even though no procedure for determining the adeguacy of the affidavit would be

allowed.

82/ A summary of the proceedings is cited in Hearing on S. 1064, supra note 1,
at 53,

83/ Id., n.4.

84/ 1Id.
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The John Frank Study (1971). In preparation for testimony before a United States
Senate Subcommittee hearing in 1971, John Frank, an eminent judicial scholar,

mailed letters of inguiry to 19 chief justices in states employing judicial

85/

peremptory challenges.—~ Eight of the nine responses were favorable. Orris

Hamilton of the Washington Supreme Court reported that his experience with the

procedure had been "extremely satisfactory! and that it was "very popular" among

86/

members of the bar.— He noted that judges, too, were “happy and content" with

87/

the procedure and would oppose any repeal of it.,— Similarly, Wyoming's Chief

Justice John McIntyre reported that he had "never heard a suggestion® that tne

88/

system be dissolved.—~ Chief Justice Oscar Knutson of Minnesota reiterated

this view. "I know of no complaint with it," he wrote, "and I would not like to

89/

see it discarded.'"—

Chief Justice Fred Henley reported that the system had "worked very well"

9 . ,
in Missouri for many years—g/ and Justice Alvin Strutz of North Dakota recom-

S s
mended that peremptory challenges be adopted at the federal level.—l/ Chief

85/ Hearings on S. 1064, supra note 1, at 57-58, 66-68. His inclusion of

‘ Hawaii and Maryland was in error. See Alan J. Chaset, Disqualification of
Federal Judges by Peremptory Challenge (Washington: Federal Judicial
Center, 1981}, 21-22, n.44.

86/ 1d., at 57.

87/ Ia.
88/ Id.

89/ Id., at 66.
99/ 1Id., at 67.

1/ Eo’ at 68-
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Justice James Harrison of Montana concluded that "by and large" the system was

"good" although he noted that it could be abused.gg/

Chief Justice Fred Struckmyer noted that peremptory challenges were seldom
used in Arizona but, nonetheless, detailed their wvirtues., In conclusion, he
" . . . R ; . 93/
wrote, "I am a strong believer in the right to disqualify a judge."—  Sally
Davis, responding for the Nevada Supreme Court, noted that peremptory challenges
were "rarely used" in her state, but that "the general consensus of opinion

among the Justices" was that it "is an essential part" of Nevada's legal

9
system.—éf

The only respondent critical of peremptory challenges was Chief Justice
Donald Wright of California. Although he did not suggest that the procedure be
abolished, he claimed that it had been "a serious problem in court calendaring
operations and...[had] often interfered with the judiciary's efforts to reduce

95/

court congestion and delay,%—

Upon perusing all of the responses Mr. Frank concluded that his survey
indicated "great satisfaction" in the states with the operation of the peremp-

6
tory challenge system.g—/

The Ernest Getto Survey (1975). While preparing an article for Litigation in

1975, Ernest J. Getto, a member of the New York and California State Bar

92/ 1Id., at 67.
93/ 1Id., at 66.
94/ Id., at 67.
95/ 1d., at 57.

96/ 1d., at 40.

-95-



Associlations, conducted interviews with approximately 30 attorneys and several

97/

judges to ascertain how peremptory challenges were working in California.—
The sample was not scientifically selected but he claimed the results provided

gignificant insights. Mr. Getto reported that "[als might be expected, the
98/

attorneys interviewed endorsed the...procedures."—  They used the peremptory

99/

challenge "sparingly," and averaged one or two challenges a year.~~— -Further,

he found that the attorneys "generally agreed that most of the challenges were

filed against a few judges.“lgg/ Among the reasons offered for filing disquali-~

fications included "“prior conflict with the judge in question, the judge's prior

decisions in similar cases, the judge's temperament, the judge's ability to con-

duct a trial, and the judge'’s competence in complex litigation."lgl/

Mr. Getto also found that "[m]ost of the attorneys readily agreed that
some of their challenges were not based strictly on 'prejudice' against them or

their clients.“lgg/ Others said that "... they were aware of abuses by other

03/

attorneys.“l—— Finally, "none viewed the peremptory challenge as a dilatory

device....mlgé/

97/ Getto, supra note 1.

98/ Id., at 24.

99/ 1d.
100/ 1d.
101/ Id.
102/ 1Id.
103/ 1d.
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In his discussions with judges, Mr, Getto found that opposition to peremp-

toxry challenges was "relatively mild.“lgé/ He discovered that the "strongest

objection" was directed toward the use of the word "prejudice" in the California

statute.lgé/ All of the judges he interviewed "believed that the peremptory

challenge was used primarily for 'judge-shopping'.“lQZ/ However, he observed

that the "judges generally agreed that attorneys usually were responsible in

108/

their use of the peremptory challenge."—— Only one Jjudge favored repeal of

the procedure.

Finally, Mr. Getto found that "[b]ecause counsel had generally acted

responsibly... the judges noted that little administrative disruption had

resulted."lgg/ Among these respondents, "[tlhere was a consensus that the Jjudge

. s e s 110 s
controlling a master calendar can minimize abuse:—l—/ After assessing all of

the comments of attorneys and judges Mr. Getto drew the following conclusion:

In the absence of current statistics, the results of
these random interviews do not establish conclusively
that California's experience with the peremptory
challenge has been an ungualified success.
Nevertheless, it has functioned well enough for 17
years that there has been neither rampant abuse or
[sic] chaos. Counsel obviously favor it, and judi-
cial opposition is relatively mild.111/

105/ Id.
106/ Id.
107/ 1Id.
108/ 1d.
109/ 1Id.
110/ Id.
11/ 1d.
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SUMMARY

Three major conclusions may be drawn from this review of the studies on
the frequency and perceived consequences of peremptory challenges. First, the
information, although limited, seems to indicate that the system is working
relatively well. Despite assertions to the contrary, it is perfectly clear that
the authors of at least four studies on the frequency of peremptory challenges
claim this to be true. A similar view is shared by the authors of the percep-
tual studies. Moreover, it appears that most chief justices in jurisdictions

having peremptory challenge procedures speak highly of them.

Second, despite the generally positive conclusions of those studying
peremptory challenges, the system is apparently not without ifs abuses. There
is an indication that the exexrcise of challenges may result in delays, unjusti-
fiable Jjudge-shopping and unwarranted blanket challenges. Moreover, in some
jurisdictions a number of challenges may go unrecorded and thus the frequency

with which they are invoked may be higher than some studies indicate.

Finally, it should be evident that there are very few rigorous studies
about the operation, impact and consequences of judicial peremptory challenges.
Indeed, many of the studies which do exist have serious limitations. It is to

this subject which we now turn,
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CHAPTER VI

EXPANDING KNOWLEDGE ABOUT JUDICIAL PEREMPTORY CHALLENGES

The empirical studies discussed in Chapter V have contributed to oux
understanding about the impact of peremptory challenges on the judicial system.

However, even the best among them is not without limitations and deficiencies:l
LIMITATIONS OF THE EMPIRICAL STUDIES

Studies on the Frequency of Peremptory Challenges. Two problems are associated

with the studies which have examined the frequency with which peremptory
challenges are exercised. First, with one exception, the time period examined
. . 2/ ce s .
has usyally been very short, approximately six months.~ Thus, it is possible
that the data generated by these studies are atypical or distorted, especially
if unusual short-term circumstances were present within the state at the time

the studies were conducted.

Second, these studies have been conducted in only a few states. As a
result, it is not known whether the frequencies reported are typical of a
majority of the other states which use them., Indeed, the complete absence of
cross-state comparisons makes generalizations about the frequency with which

peremptory challenges are exercised marginal at best.

1/ See, e.9., Gary L. Karl, "Disqualification of Federal District Court Judges
for Bias or Prejudice: Problems, Problematic Proposals and a Proposed
Procedure,® Albany Law Review, 46 (Fall, 1981), 229, 238,

2/ '"Disqualification of Judges for Prejudice or Bias--Common Law Evolution,
Current Status and the Oregon Experience," Oregon Law Review, 48 (1969)
311~-410.
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Perceptual Studies. Perceptual studies about the impact of peremptory

challenges also have serious limitations. PFirst, investigators generally have

not followed scientifically accepted methods for selecting their audience.é/ As
a result, there is no way of knowing whether the responses are generally reflec-
tive of perceptions about how judicial peremptory challenges are working in the
state being examined or whether they represent the views of a small minority who

happen to have been asked questions about the process.

Second, investigators conducting perceptual studies have not collected
data at regular intervals over time. This raises questions about whether the
respondents are objective in their assessment or whether they are simply

reacting to a particular set of short-term events which color their perceptions.

Third, respondents in the perceptual studies have been asked only general
questions about the impact of judicial perevmptory challenges. Thus, perceptual
information about the specific consequences of peremptory challenges is

generally lacking.
AN EXPANDED METHODOLOGICAIL APPROACH

With these considerations in mind a methodological approach was developed
to more thoroughly assess the frequency and impact of judicial peremptory

challenge procedures.

3/ But see Hearings on S. 1064 before the Subcomm. on Improvements in Judicial
Machinery of the Senate Subcomm. on the Judiciary, 93d Cong., 1st Sess.
(1971-73), at 53-56 [hereinafter cited as Hearings on S. 1064]}.

~100-



Scope., TFirst, it was determined that information would be gathered from 15 of
the 16 jurisdictions using judicial peremptory challenges.éf Sampling tech-
niques were not deemed necessary because only a few states are involved and the

number of individuals to be contacted is relatively limited.

Second, it was decided that information would be gathered on both the
number of challenges exercised and the perceived conseguences of the procedure.
Despite assertions to the c0ntrary,§/ it was found that a great deal of data
about the frequency of peremptory challenges could be collected from these
states. A preliminary survey indicated that district-wide or state-wide data
are available from several states. Naturally, perceptual data from judges,

administrators and lawyers could be elicited through telephone conversations and

correspondence in all of the jurisdictions.

Third, it was determined that information about how frequently challenges
are exercised would be gathered for more than a single point in time.
Preliminary ingquiries revealed that although serial data were not available in

some Jjurisdictions, it was available in others for two or more years.

Fourth, it was determined that an attempt would be made to compare percep-
tual information about the consequences of peremptory challenges over time.

This would be accomplished first by comparing current information obtained from

é/ After initial inquiries it was decided to exclude Indiana. In that state it
is extremely difficult, if not impossible, to separate frequency data and
perceptual information about peremptory challenges from that on change of
venue. :

5/ See Alan J. Chaset, Disqualification of Federal Judges by Peremptory
Challenge {Washington: Federal Judicial Center; 1981), at 34~35,

-101-~



the 15 state chief justices with John Frank's earlier survey.é/ Second, current
information from California judges would be compared with the California

Judicial Council's study of 1962.1/

Finally, it was determined that California would be singled out for spe-
cial inguiry. Apparently, there is considerable controversy there about peremp-
tory challenges and. the United States Justice Department is especially
interested in an appraisal of how well they are working. Because California is
isclated for separate consideration, data and information from that state are

often not presented in Chapters VII, IX and X.

Method of Gathering Information. First, it was decided that data on the fre-

quency of peremptory challenges would be gathered by telephone interviews and
through written correspondence. Initially, it was believed that this infor-
mation could only be collected during field trips to the states. However,
during preliminary inquiries it was found that motions, affidavits or demands to
substitute judges are generally filed in case jackets. Thus, investigators
would have to examine each case handled by each judge in each jurisdiction if
the requisite information was to be collected. This approach would be very
expensive, time consuming and produce only limited results. Fortunately, it was
found that a number of administrators and judges record information about
peremptory challenges and are willing to share it with responsible investiga-
tors. Others indicated a willingness to collect such information to aid an

investigation of this type.

6/ Hearings on S. 1064, supra note 3, at 40, 57-58, 66-68.

7/ Judicial Council of California, "Disqualification of Judges," 1962 Annual
Report of the Administrative Office of the California Courts (January,
1963), 34-39.
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Second, it was determined that perceptual information about the conse-
quences of peremptory challenges would be gathered primarily through correspon-
dence with several sets of target audiences. Consideration was given to
eliciting the information during field trips using the direct interview tech-
nigue. However, thisg approach was discarded because it is very expensive, time
consuming, -and would not yield the range and quantity of opinions which can be

obtained through telephone interviews and correspondence.g/

Target Audiences. It was determined that several groups of individuals would be

asked to provide information about the operation of judicial peremptory
challenges in their states. First, it was decided that chief justices would be
contacted. They are at the top of the judicial hierarchy and are generally
charged with the responsibility of administering the entire state court systen.
In this capacity they are intimately aware of procedures which cause problems
and are in a position to hear complaints from all segments of the judiciary and

bar.

Second, it was decided that state court administrators would be asked for

information. In most states they are the primary assistant to the chief justice

9/

and responsible for the managerial operation of the courts.= In this capacity

they gather statistical information, undertake research projects and solicit

o/

information from trial court judges about problems in the judicial system.l—

8/ Formal questionnaires would have been far more useful in this respect.

- However, government regulations require their review and approval by the
Office of Budget Management before being administered. So doing would have
delayed completion of the project beyond the one-year time limit.

9/ See Robert G. Nielard and Rachael N. Doan, State Court Administrative
Offices (Chicago: BAmerican Judicature Society, 1979).

10/ 1d.
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Third, it was determined that chief judges of general jurisdiction trial
courts would be contacted,ll/ In many states they are charged with the respon-
sibility of assigning replacement judges for those who have been challenged.

Further, they are generally the recipient of complaints from their colleagues

about any problems which occur on the trial bench.

Fourth, it was further determined that chief judges in California would be
contacted with a letter identical to the one used by the California Judicial
Council in 1969 so that a comparison of regsponses over time could be made.
Consequently, the letter of inguiry to California judges was different than the

letter sent to judges in the 14 other states.

FPifth, it was decided that information would be elicited from trial couxrt
, administrators. These individuals who work closely with chief judges act in
much the same capacity as state court administrators but are limited in their
responsibility to specific trial courts., Most importantly, initial contacts
indicated that many of them keep statistical information on judicial peremptory

challenges.

Sixth, it was determined that the views of practicing lawyers would be
obtained since they are the primary group which exercises the challenge. Thus,
it was decided to contact state and local bar presidents, state attorneys
general, public prosecutors and public defenders in each of the states being

studied.

Finally, because of allegations that peremptory challenges may be moti-
vated by the gender or race of a judge, it was decided to obtain the views of

black judges and women judges about the operation of peremptory challenges.

11/ In some states they are referred to as presiding or president judges.
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Hypotheses. 1In order to focus on each of the potential consequences of peremp-
tory challenges it was decided that several sets of testable hypotheses would be
explored. - The list was developed by examining assertions about the impact of
challenges by proponents and'opponents of the concept. The hypotheses served as
a guide in forming the letters of inquiry to the various target audiences (see

Appendix D) and are listed in Table VI-~1.
RESPONSE RATES

Telephone contacts were made with all 15 state court administrators or
their assistants to obtain information about how often peremptory challenges are
exercised. Telephone interviews were alsco conducted with most of the trial

s s . s . 12/
court administrators in all but California, Idaho and Oregon.— = Contact rates

3
are reported in Table VI—2.1~/

Table VI-3 indicates which of the chief justices, attorneys general, court
administrators and bar association presidents responded to the letters of
inguiry. K Table VI-4 summarizes the response rates of the chief judges, black
judges and women Jjudges. The exceptionally large number of returns from chief
judges may indicate that there is considerable interest in the subject among

judicial administrators.

Table VI-5 summarizes the response rates of local bar association presi-

dents, trial court administrators, prosecuting attorneys and public defenders.

12/ The reasons for not contacting all administrators in these states are pre-~
sented at the bottom of Table VI-2.

13/ In a few instances the information was obtained from an assistant to the
administrator.
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Table Vi=1

TESTABLE HYPOTHESES ABOUT JUDICIAL PEREMPTORY CHALLENGES

IMPACT ON JUDGES:

(1) They cause extensive frustrations among judges,

(2) They subject judges to unreasonable hardshlps assoclated with travel,

(3) They are more likely to strain relationships between attorneys and
Jjudges than systems requiring cause to be established,

(4) They provide helpful information to judges about thelr demeanor,
sentencing practices and perceived biases,

(5)  They compromise Judlcial Independence.

IMPACT ON ATTORNEYS:

(1)  They are frequently made by attorneys to prevent the possibiliity of
malpractice suits,

(2) They are more likely to strain relationships befween atforneys and
Judgeé than systems requiring cause to be established,

IMPACT ON THE PUBLIC:

(1) . They undermine public confidence in the judiciary,

IMPACT ON JUDICIAL ADMINISTRATION:

Frequency of Use:
ay They are exercised frequentiy.
(2) They are often used in bianket fashion.

Dolay:
(1N They are exercised Jjust before trial To cause delay.
(2} They cause delay in jurisdictions with few judges,
(3) They cause delay in jurisdictions with several judges.

Calendar Management:
(1 They disrupt master calendar systems and cause delay,
(2) They disrupt individual calendar systems and cause delay.

Judicial Budgets:
(1 They require judges to travel frequently,

(2) They require judges to travel long distances,.
(3) They require Increases In Judiclal budgets.

The Need for More Judges:
N They result in the need fo place addifional judges on the bench,

The Number of Appeals:
(1) They reduce the number of appeais in criminal and civil cases,

Reasons |nvoked:

{H They are invoked to substifufe judges because of race, sex or religion,
(2) They are fnvoked because of a judge's philosophy.

(3) They are invoked because of a judge's sentencing practices,

(4) They are invoked because of a judge's perceived bias,

(5) They are invoked because of a judge's intellectual medlocrity.

(6) They are invoked because of a judge's demeanor.

7) They are invoked on grounds specifled in statutes granting
disquatification for cause,
(8) They are invoked to delay litigation,
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Table VI-2

TELEPHONE CONTACTS WITH TRIAL COURT ADMINISTRATORS

Number in Lontacis
State State Made Percent

Alaska 4 4 100%
Arizona 2 2 100
Californial/ 27 5 19
Idahog/ 7 - 0
Illinois?’ 7 5 71
Minnesota 10 9 90
Missouri 7 7 100
Montana - - Q
Nevada 1 1 100
North Dakota 3 3 100
Oregoné/ 14 -— 0
South Dakota 2 2 100
Washington 13 13 100
Wisconsin 10 10 100
Wyoming - - 0

TOTAL 107 ) 61 57%

Five administrators were contacted in California. All stated that no such
information is available and thus the inquiries were halted. Apparently
statistics are purposefully not kept in that state at the insistence of
judges.

Information was provided by the state court administrator.

Five administrators were contacted in Illinois and all stated that no such
information is available at the trial court level. Thus inquiries were
halted. Statistics on peremptory challenges are also not compiled by the
state court administrator.

Information was to be provided by the state court administrator's office but

never arrived,
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Table VI-3

STATE LEVEL RESPONDENTS

st Chi?f 1/ Attorneyz/ .C?urt 3/ B?r .

ate Justice~ General = Administrator= President~
Alaska - X§/ - e ——
Arizona X X - X
California -— - ) X -
Idaho X e - X
Illinois X —-—— X —
Minnesota - X -— X
Missouri X - - —_—
Montana —— Xé/ - X
Nevada - - - -
North Dakota - X X X
Oregon X xé/ - -
South Dakota - - X ——
Washington X Xé/ X -
Wisconsin - X§/ - X
Wyoming —= X X -

TOTAL (N=15) 6 (40%) 9 (60%) 6 (40%) 6 (40%)

1/ List supplied by the National Center for State Courts.

3/ List drawn from The 1984 National Director of Prosecuting Attorneys (Alexandria: The
National District Attorneys Association, 1984), 85-86,

3/ List supplied by the National Center for State Courts.

4/ List drawn from American Bar Association 1984/85 Directory (Chicago: American Bar
Association, n.d.), H-1--H-13.

5/ BAn assigtant attorney general responded.
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‘fable VI-4

RESPONSE RATES OF CHIEF JUDGES, BLACK JUDGES AND WOMEN JUDGES

Chief Judgesl/ Black JudgesZ/ Women Judgess/

State No. Resp. % No, Resp. % No. Resp. 9
Alaska 4 2 50 o - 0 4 1 25
Arizona 13 8 62 1 - 0 5 2 40
California — - 0 25 4 16 47 12 26
Idaho 7 4 57 - - 0 7 4 57
Illinois 21 13 62 18 2 11 19 3 16
Minnesota 10 6 60 2 - 0 7 5 71
Missouri 47 27 58 1 -— 0 12 4 21
Montana 20 12 60 - - 0 1 —— 0
Nevada 12 6 50 1 — 0 1 —— 0
North Dakota 7 5 71 - - 0 - — 0
Oregon 19 10 53 1 — 0 3 1 33
South Dakota 8 4 50 - o 0 1 % - 0
Washington 29 14 48 - - 0 8 3 38
Wisconsin 10 5 50 - —- Q 9 2 22
Wyoming 17 12 71 -— - 0 1 ~— 0
TOTAL 224 128 57 49 6 12 132 37 28

List supplied by state court administrator's office.

It would have been preferable to elicit the views of hispanics and other minori-
ties as well as blacks but the researchers were unable to obtain a list of their
names. The list of black judges was drawn from George W. Crockett, Jr., et al.,
National Roster of Black Judicial Officers, 1980 (Chicago: American Judicature

Society, 1980).

List supplied by the National Center for State Courts in cooperation with the
National Association of Women Judges.
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Table VI-5

RESPONSE RATES OF LOCAL BAR PRESIDENTS, TRIAL COURT ADMINISTRATORS,
PROSECUTING ATTORNEYS, AND PUBLIC DEFENDERS

?oca% Bar1/ Tr%a% Court 2/ Prosecuting3/ Public 4/
resident—~ Administrators~ Attorneys ~ Defenders—~
State No. | Resp. % No. | Resp. % No. | Resp. % No. | Resp. %
Alaska - - 0 3 1 33 12 3 25 8 4 50
Arizona 1 - 0 2 -~ 0 17 8 47 4 | 3 75
California 9 2 22 27 7 26 58 28 48 41 19 46
Idaho ~— - 0 7 2 29 43 20 47 7 3 43
Illinois 2 - 0 7 2 29 101 36 36 44 20 46
Minnesota 1 1 100 9 4 44 87 41 47 8 4 50
Missouri 2 -~ 0 7 3 43 114 49 43 19 11 58
Montana —— - 0 -— - 0 56 23 41 3 2 67
Nevada - —= 0 1 - 0 17 4 24 8 - 0
North Dakota | == - Q 3 - 0 52 18 35 - - 0
Oregon 1 1 100 14 4 29 36 13 36 6 2 33
South Dakota | —- - 0 2 1 50 65 22 34 2 1 50
Washington 1 - 0 11 5 46 39 22 56 11 4 36
Wisconsin 1 - 0 10 5 50 71 39 55 27 7 26
Wyoming - - 0 - —— 0 25 13 52 13 2 15
TOTAIL 19 4 21 103 34 33 793 339 43 201 82 41

List drawn from American Bar Association 1984/85 Directory (Chicago: American Bar
Association, n.d.), H-1-=-H-13.

List supplied by state court administratorts office.

List drawn from The 1984 National Directory of Prosecuting Attorneys (Alexandria: The
National District Attorneys. Association, 1984), 11-84.

List drawn from The 1983 Directory of Legal Aid and Defender Offices (Washington:
National Legal Aid and Defender Association, n.d.), 1-70.
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The relatively low response rate among trial court administrators is perhaps in
part due to the fact that most of them had already supplied a great deal of
information about the frequency of peremptory challem;es by telephone and thus
did not believe there was a need to answer the written inguiry about their per-
sonal opinions as well. Again the relatively high response rates from prose-
cuting attorneys and public defenders may indicate a high level of interest in

the subject under consideration.

Table VI-6 presents information about the separate survey of chief judges

in California. As noted the overall response rate was 53%.
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Table VI-6

RESPONSE RATES OF CALIFORNIA JUDGES

Group Number Response Rate
Municipal Court Judges 79 48 61%
Los Angeles Superior Court Judges 183 83 45%
Other Superior Court Judges 49 35 71%
TOTAL 311 166 53%
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Chapter Vil:

An Overview Of How Peremptory
Challenges Operate In The States



CHAPTER VII

AN OVERVIEW OF HOW PEREMPTORY CHALLENGES OPERATE IN THE STATES

The following four chapters comprise summaries of information about the
operation of peremptory challenges in 15 states. The first is a presentation of
data on how frequently they are exercised and an overview of how they are viewed
by those working in the judicial system. Chapter VIII summarizes the operation
of peremptory challenges within each state and Chapter IX summarizes the views
of each group asked for information about peremptory challenges., Finally,
Chapter X summarizes information about the specific consequences of peremptory

challenges.

THE FREQUENCY OF PEREMPTORY CHALLENGES

The exact frequency with which peremptory challenges are exercised in each
jurisdiction is very difficult to assess. First, in several jurisdictions
information about the number of challenges exercised is unavailable. Second,
where it is available, sometimes there are conflicting reports about the actual
numbers. For example, figures obtained from the state court administrator's
office in Wisconsin differ from those supplied by the various district adminis-
trators.l/ Third, there is also conflicting information about the number of
case filings in each jurisdiction, Despite these problems, however, it is

possible to present a general picture about the frequency with which challenges

are exercised in many states.

1/ 1In these instances figures supplied by trial court administrators were used
because they are generally higher than those supplied by state offices,
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The Rate of Filings, Table VII-1 presents two indicators of the frequency with

which peremptory challenges. are used: the number of filings per challenge~and
the percent of assignments challenged.zf The data are drawn from tables in
Appendix B, It is clear that challenges, overall, are exercised very infre-
quently. In Idaho, South Dakota, and Washington during 1984, they were used in
less than one percent of the filings.éf In Minnesota and Wisconsin, where the
data are relatively reliable, challenges were exercised less than two percent of
the time. It should be noted that frequencies in both of these states are arti-

ficially high because thousands of minor cases are excluded from the statistical

computation.

The highest rate of challenge is found in North Dakota. If, however,
county court filings would have been included in the statistical computation,
the percentage would be much lower., In Alaska, the percentage is high because

of unusually frequent challenges to six judges in that state.

Trends in the Frequency of Peremptory Challenges. Some observers suggest that

there has been an alarming trend toward greater use of peremptory challenges in
recent years. Tables VvII-2 and VII-3, however, indicate that frequency rates
did not greatly increase between 1983 and 1984, At the extremes are North
Dakota, which increased one-half of one percent and South Dakota, which

decreased four-tenths of one percent. The largest increases within districts

2/  Throughout this report the number of assignments made is equated with the
~  number of case filings, a standard practice throughout the states., Thus,
the percentage of assignments is calculated by dividing the number of

challenges by the number of filings.

3/ The percentages are artificially high for South Dakota and Washington

~  because many filings of a minor nature were excluded when the statistic was
computed (see footnotes on Table VII-t1). Filings of a minor nature were not
excluded from Idaho because many, if not most, challenges are exercised in
these cases.
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Table VII-1

THE FREQUENCY OF PEREMPTORY CHALLENGES IN THE STATES, 1984

Number of
State Filings/Challenge Percent of Filings
1/
Alaska— 33.8 3.0
Arizonag/ 45,7 22
Tdaho>’/ 361.8 0.3
Minnesotaé/ 94,7 1.1
Nevada>/ 61.4 1.6
6/
North Dakota~ 32.2 3.1
7/
South Dakota— 261.0 0.4
. 8/
Washington— 580.4 0.2
Wisconsing/ 59.1 1.7

1983 data. Filings exclude traffic cases.
Maricopa County civil cases only.

June 1, 1982 ~ November 30, 1982 data. Cases heard by magistrates are
included because many, if not most, challeriges are made to them.

Six of ten districts. Excludes juvenile, conciliation, juvenile traffic,
parking and traffic filings.

Civil cases only.

Excludes county court civil, criminal and traffic cases,

Two of eight districts., Filings exclude probate, mental illness, guardian-
ship, juvenile, termination of parental rights and adoption filings, and

traffic filings.

Ten of 29 districts. Filings exclude cases heard in district and municipal
courts such as those involving misdemeanor, traffic and domestic relations.

Seven of 10 districts. Filings exclude uncontested traffic, municipal and
small claims cases.
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THE FREQUENCY OF PEREMPTORY CHALLENGES STATE-WIDE, 1983 - 1984

Table VII-2

Percent of Filings

State 1983 1984
. 1/
Minnesota— 1.0 1.1
Nevadag/ 1.4 1.6
North Dakota 2.6 3.1
3/

South Dakota~ 0.8 0.4
Washingtoné/ 0.2 0.2

8ix districts.

In both 1981 and 1982 the percentage was 1.0,

Two districts.

Nine districts.
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Table VII-3

THE FREQUENCY OF PEREMPTORY CHALLENGES BY DISTRICT, 1983 - 1984

Percent of

Percent of

Filings Filings
District 1983 1984 District 1983 1984
Alaska (Anchorage) 5.8 5.5 North Dakota (S8.C.) | 2.9 2.9
Alaska 4th 3.7 | 5.8/ South Dakota 2nd 0.7 | 0.4
Arizona2/ (Maricopa) 2,33/ 1| 2.2 South Dakota 7th 1.2 0.5
Arizona (Pima) 0.6 141 Washington 6th 0.4 0.2
Arizona (Pinal) 0.1 0.2 Washington 9th 6.8 3.9
Arizona (Coconina) 0.3 0.5 Washington 10th 2.2 2.2
Arizona (Gila) 0.1 1.3 Washington 12th 0.1 0.1
Arizona (Yavapai) 0.0 0,2 Washington 13th 0.8 0.1
Minnesota 2nd 1.2 0.9 Washington 15th 2.2 2.9
Minnesota 4th 0.2 0.3 Washington 21st 0.3 1.8
Minnesota 5th 2.0 3.1 Washington 23rd 0.2 0.2
Minnesota 8th 3.4 3.3 Washington 25th 0.6 0.9
Minnesota 9th 2.3 1.6 Wisconsin 7th 2.24/ | 2.3
North Dakota (E.C.) 1.6 1.1 Wisconsin 9th 1.8 2.9

January 1 to July 30, 1985,

Civil cases only.

March 1, 1971 to August 27,

1982.

1971,

-117-




took place in Alaska's Fourth and Wisconsin's Ninth, while the largest decreases

took place in Washington's Ninth and Thirteenth Districts.

Overall, there does appear to be a slight trend toward a greater use of
peremptory challenges in 1984 than in 1983. Three of the five states for which
there is data experienced an increase in frequency during the period while only

one, South Dakota, experienced a decrease. Washington's rate remained the same.

Other data presented in Appendix B offer further evidence of this trend.
For example, the rate of challenges in Maricopa County, Arizona, civil litiga-
tion increased from 1.9 in 1971, to 2.0 in 1972, to 2.2 in 1984. Minnesota's
Fourth District increased from 0.1% in 1981 and 1982 to 0.3% in 1983 and 0.5% in
1984, Similarly, in Nevada the rate was one percent in 1981 and 1982, but

increased to 1.4% in 1983 and 1.6% in 1984.

On the other hand, it is interesting to note that the frequency of
challenges has consistently decreased in certain jurisdictions. For example, in
Washington's Ninth District the rates have dropped from 5.5% in 1981, to 2.3% in
1982, to 2.2% in 1983 and to 0.9% in 1984. 1In South Dakota's District Two, the
frequency rate peaked in 1980 when it reached two percent. 1In 1981 it dropped
to 1.5%, in 1982 and 1983 to 0.7% and in 1984, 0.4%. Further, all of the state~

4/

wide rates are below the 0.5% rate found for Oregon between 1955 and 1968 .~

Blanket Challenges. As observed in Chapter IV, there 1is concern among many ana-

lysts that peremptory challenges may be invoked in such a manner as to

4/ "Disqualification of Judges for Prejudice or Bias-~Common Law Evolution,
Current Status and the Oregon Experience," Oregon Law Review, 48 (1969),
311, 380.
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effectively remove judges from hearing certain types of litigation. It has also
been conjectured that challenges will be invoked in an attempt to remove judges
from hearing all of the cases ascigned to them., Indeed, challenges made by pro-
secuting attorneys, public defenders or large law firms as a matter of policy
could cause serious problems for the judicial system. To determine the fre-
quency and reasons for "blanket" challenges, trial court administrators were
asked for instances of such activity;é/ Their responses, supplemented by the
statistical information compiled in Appendix B and information received from
chief judges, prosecutors and defenders, revealed 58 instances of blanket
challenges being used in the 15 states during the past few years.éf Unlike the
Oreyon experience, most of the judges were not challenged with "inordinate fre-
quency"” by large law firms.Z/ Rather, as Table VII~4 reveals, the primary
source of most blanket challenges is the bar at large. In many instances, it
was found that prosecutors and public defenders in criminal cases, and private
attorneys in civil cases, whether they were sole practitioners or members of
small or large law firms, all challenged these judges. Interestingly, prose-
cuting attorneys and public defenders were the primary source of challenges in

an egqual number of instances.

é/ Administrators in California were not asked because a different methodologi-
cal approach was taken in that state.

6/ The term "blanket challenge% is used very brcadly and is not defined in

- terms of the percentage of challenges received by a judge as in the Montana
study. See Attorney General's Report Concerning the Mass Peremptory
Disgualification of Montana District Judges, 1974-1978, submitted to the
Montana Supreme Court, June 11, 1979. Rather, challenges are considered
"blanket" if a prosecutor or defender routinely disgualifies the judge or if
the judge is disqualified at a much greater rate than the other judges in
his district or state.

7/ Oregon Study, supra note 4, at 380.
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Table Vii=4

THE SOURCE AND REASONS FOR BLANKET CHALLENGES

Primary Primary Reason(s) for Challenge
Source Lack Harsh
of Harsh Light of Blas/ on Political i Personality

Judge | Challenge| Sentences | Sentences | Competence | Prejudice | Demeanor | Attorneys | Opponents Clash

1 | pAl pp?/ X

2 Attys. X X

3 PA X

4 | Attys. X X X

5 | Attyse X

6 PA, Attys. X

7 PA X

8 Attys. X

AR

10 | Attys. X

11 N/

12 1 Atty. N/

13 4 Attyse X

14 | Attys. <

15 | Defo Attyss X X

16 | Attys. X X
17 N/

18 PA X

19 | Attys. X X

20 Attyse. X X X
21 | Attys. X

22 | Attys. N/
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Table Vil-4

THE SOURCE AND REASONS FOR BLANKET CHALLENGES
(continued)

Primary Primary Reason(s) for Chal lenge
Source Lack Harsh
of Harsh Light of Bias/ on Political | Personality

Judge| Challenge| Sentences | Sentences | Competence | Prejudice | Demeanor | Attorneys | Opponents Clash
23 1 Firm X
24 | PD X
25 PD X
26 PA, PD,

Attys. X X X
27 Attyse N/
28 | Atiys. X X
29 PD X
30 | Attys. X
31 1 Firm N/ 1
32 | Attys. X X X X
33 Def. Attysd X X X
34 N/1
35 PA X
36 Attys. X X
37 Attysa X X X X
38 Attyse X
39 PA X
40 | Attyse X
41 PD X
42 PD N/A
43 . | Attyse X
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Table Vil-4

THE SOURCE AND REASONS FOR BLANKET CHALLENGES
(continued)

Primary Primary Reason(s) for Challenge
Source Lack Harsh
of Harsh Light of Blas/ on Pollitlical | Personality

Judge | Challenge! Sentences | Sentences | Competence | Prejudice | Demeanor i Attorneys | Opponents Clash
45 Aftys. X X X
46 | Attys. X X
47 Attys. X
48 N/ X
49 N/ X
50 PD X
51 Attys. X
52 AtTys. X
53 Defe Attyss X
54 Def. ATtysd X
55 Attyse X X
56 Def. Attys X X
57 Defs ATty. X
58 Attys. X X

TOTALS 17 3 12 6 12 12 9 3

1/ Prosecuting attorney.

2/ Public defender.

3/ No Information.
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In one district the prosecuting attorney made it "office policy" to
blanket challenge a judge. He was a very experienced lawyer who had served for
several years and had never peremptorily challenged another judge. It was his
belief, as well as that of his colleagues, that the judge involved was
thoroughly incompetent. Two public defenders apparently had similar policies

C . 8
for similar reasons.—/

A variety of reasons were reported as to why the challenges were made.gf
Contrary to the expectations of some, sentencing practices did not account for a
majority of the reasons. In only 20 of the instances were they a primary fac-
tor. Most of the challenges for this reason were initiated by public defenders
or defense attorneys who perceived the judge to levy sentences which were much
too severe. In several instances the prosecuting attorneys agreed with the
actions of the defenders. In two cases judges had issued public gtatements
about the sentences which they intended to impose on individuals convicted of
certain crimes. One judge, for example, stated that he would levy a minimum of

15 days in jail for first offenders in DWI cases.

A primary reason for challenging judges in 13 instances was incompetency.
In nearly all of these situations challenges came from the bar at-large. Among

the typical characterizations of these judges are the following:

8/ In a few instances it was reported that private attorneys had specially pre-
pared forms on which to challenge a certain judge if assigned to. their
cases.

2/ An assessment of the reasons was made after discussions with trial court
administrators, chief judgesg, court clerks and the attorneys involved.
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did not demonstrate an understanding of the law;
was too erratic;

was only marginally competent;
was only marginally qualified;
was not knowledgeable;

was genexally inept;

was too unpredictable;

lacked experience;

was not qualified;

was not well-rounded; and

was not competent.

® & 0 0 © © 8 6 ¢ 6 ¢

In seven of the 12 instances involving incompetency, the judges were magis-~
trates, Jjudicial officers, court commissioners, or were not attorneys. In two
other instances the judges were assigned to hear only limited jurisdiction court

matters.

Six judges were challenged because of bias or prejudice. All but one was
disqualified because of views about civil litigation. Two were believed to
favor men in divorce cases; one was believed to favor women. Another judge was
perceived to favor the petitioner in divorxce cases. The judge perceived as pre-
judiced in criminal matters was accused of being "anti-Indian, anti-Black,

anti-Hispanic, anti-public defender and anti-poor.*

A primary reason for challenging 12 of the judges was their demeanor. 1In
some instances the behavior was so bizarre that the judge involved had been
brought before the state's judicial conduct commission and in one instance was
forced to resign. Among the typical phrases used to describe these judges are
the following:

excessively rude;

personality quirks;

tough judge--~not a tough sentencer;
extremely poor temperament;

full of arrogance;

poor demeanor;

pPoor manner;

poor way of dealing with people;

2 @ 0 00 0 @ O
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e demeanor was horrible;

o personality problems; and

e emotional and inconsistent.

Twelve judges were perceived to be excessively harsh on attérneYs.
Generally they were perceived by many attorneys who practice before them as rude
and abrupt in their dealings with lawyers. A frequent complaint is that these
judges unfairly "dress down" attorneys in front of their clients. Indeed, these
judges are widely perceived as belittling, berating, insulting and demeaning to
attorneys in public, edtirely without cause. In one instance, the judge, a
former district attorney, was extremely harsh on prosecutors. He apparently
abused them verbally in court and often took them into chambers and told them
how to handle their cases. Allegedly he even went to the extreme. of suggesting
how their office should be run. In another instance a judge required the prose-

cutor to prepare his cases within 48 hours and would not grant continuances.

In nine instances judges were regularly challenged by political opponents.
Six were the result of bitterly-fought election contests. In three, incumbents
were defeated and in three they were reelected. In most instances those attor-
neys publicly supporting the losing candidate peremptorily challenged the
winner because of fears of reprisals. ' In some instances it is clear that
challenges were made to "punish" the winner. This is probably an important fac-
tor in one instance where a woman defeated a popular, highly-esteemed, senior

judge.

Three judges were challenged by political opponents, but the reasons had
nothing to do with election contests.  In one instance tremendous animosity had

developed between a judge and his former law firm colleagues and thus he was
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o/

regularly challenged.l—- A similar situation occurred between a judge and his
former colleagues in the public defender's office. In another instance the
judge was reguiarly challenged after failing in an attempt to have the juvenile
court administrator fired. Those attorneys supporting the administrator

apparently feared reprisals from the Jjudge in. subsequent cases.

It is clear that blanket challenges are not a pervasive phenomenon. Using
an extremely broad definition only 58 cases were found in 15 states during the
past few years. In most instances there appear to be compelling reasons why the
judge involved should be disqualified by the challenging attorney or litigant.
These judges appeared to be extreme in their sentencing practices or personal
behavior, clearly lacking in professional competence or so slanted in their
views about individual attorneys, types of litigants or defendants, that they
could not be impartial, or at least appear to be impartial, in. their Jjudicial
role. In two instances these judges lost subsequent elections. In two others,
judges chose aot to run for reelection and in yet two others, judges were forced
into resigning (one by the Judicial Conduct Commigssion). A few judges were
reported as having altered thelr sentencing practices or behavior after frequent
challenges were filed against them. In some instances, where political oppo-
nents were the source of challenges, the blanket disqualifications dissipated

over time.

The Source of Challenges. Most of the information gathered about the source of

judicial peremptory challenges during this study was presented in the previous

section. It was found that prosecutors, plaintiff's attorneys and defenders are

12/ The firm had even gone to the extent of getting the state supreme court to
sign an order permanently barring the judge from hearing their cases.
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involved somewhat equally in exercising peremptory challenges on a blanket
basis. Overall, however, responses to the letters of inquiry and the sketchy
statistical data available seem to indicate that defenders exercise the
challenge more frequently than prosecutors and plaintiffs.ll/ For example,
during 1983 and 1984 in St. Paul Municipal Court criminal jury cases, the
defense exercised challenges 37 times while the prosecution, only twice.lz/
Similarly, in Washington's Tenth District between July 1982 and July 1984, the
defense exercised challenges 10 times while the plaintiff, only three times.
Data from the BEast Central District of North Dakota for 1983-84 show that the
defense exercised the right 12 times while the prosecutor, only three. In that

district the frequency between civil defendants and plaintiffs was approximately

the same: 21 and 20 respectively.

Challenges in Large and Small Courts. There is concern among those who specu-

late about the impact of peremptory challenges that one- and two-judge courts
particularly lend themselves to judge—shopping.lé/ The only statistical infor-
mation collected during this research came from Washington and it is uninstruc~
tive. 1Indeed, of the three two-judge courts reporting, one had the highest

percentage of assignments challenged in the state, one nearly the lowest, and

the third, approximately in the middle.

-
-
~

No distinciion is made here between whether an attorney or litigant invokes
the challenge. Little such information is available, However, see the
data in Minnesota's District Two, St. Paul Municipal Court Criminal Jury
Cages 1983-1984 and North Dakota's East Central District 1983-1984 in
Appendix B,

12/ The following data are drawn from Appendix B,

13/ Cf. Kraig Marton, "Peremptory Challenges of Judges: The Arizona

——‘ E;berience," Law and the Social Order (1973), 95, 104; and Judicial Council
of California, "Disqualification of Judges," 1962 Annual Report of the
Administrative Office of the California Courts {(January, 1963), 34, 36.
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Perceptual data in several of the states which have one- and two-judge
districts indicate that peremptory challenges are generally used infrequently.
For example, all five judges in Nevada, and all six judges in Wyoming serving in

these courts reported challenges to be exercised infrequently.

These impressions generally confirm the findings of earlier studies in
. . . 14/ . .
Arizona, California and Oregon.— It will be recalled that in those states
the challenge rates were relatively low. Those findings, however, somewhat
contradict those of a very recent study in Wisconsin. Those researchers found
"a higher rate of substitutions in more rural districts."lé/ This may, however,
be due to unusual circumstances unique to Wisconsin, a state where challenges

have become highly controversial and in certain districts are exceptionally fre-

quent.

Challenges by Type of Case., It is generally believed that peremptory challenges

are exercised more frequently in criminal cases than in civil litigation.
Statistics from various jurisdictions in seven states confirm this observation.
Table VII-5 indicates that in only a few districts is the percentage in civil
filings greater than the percentage in criminal filings, and in these instances

the rates vary only slightly.

Peremptory Challenges, Challenges for Cause and Self-Disqualifications. Very

little data are available about the relationship between peremptory challenges,

challenges for cause and self-disqualifications. Indeed, the only information

14/ See Chapter V.
15/ Director of State Court, Office of Court Operation, "Analysis of Substitu-

tion in Wisconsin Circuit Courts Prepared for the Wisconsin Judicial
Conference," September 16, 1985, p. 9.
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Table VII-5

CHALLENGES BY TYPE OF CASE

Percent of Challenges Percent of Challenges

District in Civil Filings in Criminal Filings
| Alaska 41/ 2.9 9.9
Arizona (Maricopa)2/ 2.3 3.2
Arizona (Pima)Z2/ 0.9 2.3
Arizqna (pinal)2/ 0.0 1.1
Arizona (Coconina)g/ 0.7 0.0
Arizona (Gila)2/ 0.4 5.5
Arizona (Yavapai)Z2/ 0.2 0.0
Minnesota 43/ 0.5 0.9

North Dakota

(East Central)3/ 0.6 3.1
South Dakota 73/ 0.3 1.8
Washington 43/ 0.5 Te1
Washington 63/ 0.2 0.2
Washington 93/ 2.8 11.5
Wisconsin 53/ 3.3 1.5
Wisconsin 63/ 0.5 1.6
Wisconsin 103/ 0.3 5.2

1/ January 1 to July 30, 1985,
2/ March 1, 1972 to August 27, 1972.

3/ 1984,
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on this subject came from Wisconsin. Uata supplied by the state court adminis~
trator are presented in Table VII-6. Overall, peremptory challenges are exer-
cised about twice as frequently az self-disqualifications. There are very few
substitutions for cause (mandatory disqualifications). Unfortunately, no data
from other states are available to determine whether this is typical. Even more
unfortunate is the fact that it is beyond the scope of this project to determine
whether the combined challenge and disqualification rates are greater in states
which permit judicial peremptory challenges than in states which do not. It is
interesting to note that even where peremptory challenges and self-disqualifica-
tiong are regularly exexrcised, challenges for cause are still exercised. One
explanation was offered by a chief judge in Wyoming. "The reason he [an attor-
ney] had challenged me for cause was obvious," wrote the judge, "because if I
had granted it, he still would have a peremptory challenge he could use on the

next judge if he didn't like him."
PERCEPTIONS ABOUT PEREMPTORY CHALLENGES

The frequency with which peremptory challenges are exercised reveals a
great deal about their impact in states which currently have the procedure.
Statistics alone, however, do not disclose a complete picture. The following is
a summary of the perceptions of those working in the judicial system about how

6/

: . 1
well peremptions are working.—

16/ It should be reiterated that questionnaires were not used. See Appendix D
for copies of the letters of inquiry. Because the questions were general
in nature, not all respondents addressed all areas of inquiry and thus the
number of regsponses varies in each category.
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PEREMPTORY CHALLENGES,

Table VII-6

SELF-DISQUALIFICATIONS AND
MANDATORY DISQUALIFICATIONS IN WISCONSIN, 1984l

Peremptory Mandatory

District Challenges Self-Disgnalifications Disqualifications

2 255 258 0

3 348 262 0

4 180 63 2

5 453 136 5

6 287 153 1

7 399 208 1

8 293 163 9

9 424 146 11

10 448 126 40
TOTALS 3,087 1,515 69

The table does not reflect substitutions in juvenile or post-judgment pro-
ceedings and contains no information on Milwaukee County. The information
for Districts 2 and 5 is artificially low due to an unusual record-keeping

technique.
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The Operation of Peremptory Challenges. As can be observed in Table VII-7, it

is clear that peremptory challenges are perceived to be working well in a
majority of the states. Of the 460 individuals addressing this issue, 88%
thought this to be the case. Indeed, in none of the groups surveyed did a

majority of individuals believe that their system is not working well.

In Wisconsin there is a much greater percentage of individuals than in any
other state who think that peremptory challenges are not functioning propérly.
Nine of the 12 are prosecuting attorneys.lZ/ It should be noted, however, that
under Wisconsin law, prosecutors are disadvantaged by the system because they
are not allowed to invoke the challenge.lé/ Conversely, five of the six
responding public defenders in Wisconsin believe the system to be working well.
In Illinois, the only other state which prohibits prosecutors, but not defend-
ers, from invoking the challenge, a similar pattern emerged. There, four of the
five individuals who believe that the system is not working well are
prosecutors,lg/ Conversely, both of the responding trial court administrators,

all 19 of the public defenders, 10 of 11 chief judges, the chief justice and the

state court administrator believe the system is working well.

17/ Prosecuting attorneys were nearly equally divided on this issue. Eleven
believed challenges are working well and nine did not.

18/ Two of the nine suggested that prosecutors should have the right to a
challenge. Overall, eight prosecutors favored extending the right to pro-
secutors while only one opposed the idea.

12/ Unlike their colleagues in Wisconsin, a vast majority of the Illinois pro-

secutors believe that their peremptory challenge is working well. Sixteen
believe this is to be true while only four claim that it is not.
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Table VII-7

PERCEPTIONS OF THE RESPONDENTS ABOUT THE
OPERATION OF PEREMPTORY CHALLENGESL/

State Working Well Not Working Well.
Alaska (N=9) 89% 11%
Arizona (N=20) 95 5
Idaho (N=28) 82 18
Illinois (N=54) 91 9
Minnesota (N=50) 94 6
Missouri (N=84) 89 11
Montana (N=32) 81 19

-Nevada (N=11) 100 -
North Dakota (N=24) 88 12
Oregon (N=26) 85 15
South Dakota (N=27) 85 15
Washington (N=40) 95 5
Wisconsin (N=33) 64 36
Wyoming (N=24) 88 12

TOTAL (N=460) . , 88% 12%

1/ 1Includes responses from chief justices, state court administrators, attor-
neys general, prosecuting attorneys, public defenders, bar association
Presidents, chief judges and trial court administrators.
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Perceptions About Why Peremptory Challenges are Invoked. There are a variety of

reasons why peremptions are invoked, as observed in the summary of blanket
challenges. The 11 most frequently mentioned by the respondents are presented
in Table VII-8. Over one guarter indicated that challenges are exercised to
avoid the sentencing practices of a judge., Both prosecutors and public defend-
ers suggested that they exercise the right for this reason. Several explained
their underlying motivation. Below are four examples:

o «.+.I have only filed one.... The judge had only recently been ele-
vated to the Superior Court and was sentencing all convicted defen-
dants to prison... [Alny other judge would have imposed a sentence
no longer than 60 or 90 days in the county Jjail. Publi¢ Defender,
California

) [A)...local judge began imposing penalties far beyond the standard
minimums for offenses of driving while intoxicated. Since any other
judge assigned to the case would impose a jail sentence of less than
one-third what the assigned judge would issue, peremptory disquali-
fications were uniformly issued against the judge. Public Defender,
Alaska

o Our experience in the Public Defender's Office is that of the vast
majority of substitutions that we take the primary reason is a. judge
recently increased the sentence of a defendant above the recommen-
dation of the prosecution. (Once that prisoner gets into the county
jail and discloses even to one cellmate that his sentencing judge
gave him more than the prosecutor wanted, virtually every pre-trial
detainee in jail whose case is assigned to that judge now wants to
get away from him.) -Public Defender, Illinois

e I have requested a change of judge on numerous occasions where I
feel that a judge is too lenient.... Prosecuting Attorney, Missouri

Judges, too, believe that peremptory challenges are exercised because of
their sentencing practices. One Montana Jjudge offered an example:

About four years ago, I sentenced a female who was actively selling
marijuana. After careful consideration, I felt she should be con-
fined for a short period of time. The reaction of the 'defense' bar
was to substitute me from all drug cases from that time on. My
tsentence' has now become longer than that of the malefactor
involved, but unlike her I get no probation! I would estimate I am
being substituted out of fifteen to twenty drug cases per year....
It is uncommon for me to be substituted out of any of the other
criminal cases.
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Table Vii-8

PERCEPT IONS ABOUT WHY PEREMPTORY CHALLENGES
ARE INVOKED, BY STATEL/

(in absolute numbers)
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- m o a = v o o 4 < =}
Alaska 1 21 2 4 4 Sf == | == | == == 2
(N=9)
Arizona i 4( 4 2 4 41 2 i 1 2 4
(N=19)
Idaho 1 71 5 3 3 8 1 - 1 5 1
{N=27)
Itlinois 5 161 15 6 5 27 2 2 2 12 5
(N=69)
Minnesota 1 141 4 | == 3 6 == | == | == 2 2
(N=51)
Missouri 9 221 1 6 14 16y 3 3 3 9 | 28
(N=87)
Montana 3 91 8 3 3 10 1 ] 1 7 5
(N=37)
Nevada - 31 3 1 1 3 1 1 1 1 1
{(N=10)
North Dakota 1 51 3 3 5 Bf «= | == | == 2 6
(N=23)
Oregon i 51 2 2 2 5 1 1 1 - 2
(N=25)
South Dakota 3 6y 3 3 4 7 1 1 1 2 | -~
(N=27)
Washlington 2 77 3 3 4 9y 2 2 2 2 7
(N=40)
Wisconsin ~ 41 12 3 6 23 i 1 1 8 11
(N=51)
Wyoming 2 4] == 1 2 3] w= | w= | - 2 2
(N=27)
TOTAL 30 1081 75 | 40 | 60 1321 15 12 16 54 76
(N=502)

Includes the views of chief judges, prosecutors and public defenders. The
phrase ®judge~shopping™ was a reason sfated by 84 of the 502 respondentse

The rubric, however, marks other underlying reasons for exercising the
peremptory challenge and thus is omitted from discussion here. For a
further explanation see Chapter V.
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An Illinois judge explained a similar experience.

I had a lawyer from another county who had never tried a case in my
court forthrightly explain...that he had investigated me by calling
friends in the local criminal bar and that my reputation for com-
petency and in guaranteeing a just and fair trial were beyond
reproach. However, he was warned that should his client be con-
victed, he would probably receive a severe sentence (heroin
trafficking), so he would rather take his chances elsewhere.

A relatively high percentage of respondents indicated that judicial bias

or prejudice is often a motivating factor behind the exercise of peremptory

challenges.

(-]

Below are a few selected examples:

I had previously experienced obvious bias toward a particular
opposing counsel in an earlier trial and had been warned of this by
several other attorneys reqularly practicing before that court.
Having had the peremptory right...made my task much less onerous.
Prosecuting Attorney, Montana

We tend to use the challenge in...cases in which we know a par-
ticular judge has a...bias against the...type of case being prose-
cuted, e.g., welfare fraud, etc. Prosecuting Attorney, Minnesota

Our prosecuting office has used the provision...once in the pre~
ceding ten years. This use involved a judge with a known bias
against the prosecution, coupled with a known bias against female
rape victims., Prosecuting Attorney, Minnesota

I do know of instances where certain attorneys automatically
disqualify certain judges in every case or dissolution matters where
a certain Jjudge is perceived as leaning in favor of the wife or the
husband particularly with regard to custody or support orders.

Chief Judge, Missouri

[Peremptory challenges have been used] when it is known that a par-~
ticular judge has demonstrated in the past a definite attitude
toward a certain type of case, i.e., drugs, driving without a
license, etc.... Public Defender, California

Fifteen percent of the judges, prosecutors and defenders indicated that a

motivating force behind peremptory challenges is to delay litigation. Two

public defenders, one in Alaska and one in California, specifically stated that

they had exercised the right to "gain more time to prepare a defense." Both,
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however, indicated that this was not a typical reason. One stated that there
were only "rare occasions" when challenges were exercised for this purpose and
the other suggested that there were "other more valid reasons for exercising the

disqualification™ in these instances as well.

None of the prosecutors stated that they personally used challenges to
delay litigation in the normal sense of the term. One did, however, explain an
unusual but related circumstance.

«..I filed peremptory challenges against one of our
judges in over ninety cases.... The reason...was
that this particular judge called our criminal case
for trial on very short notice (ranging from hours to
three or fewer daysj. He insisted on trying criminal
cases 'back-to-back.' My office has only two attor-
neys and we are a part-time prosecutor's office....

I attempted to speak to the judge to reach an
understanding.... He told me that if I th