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The Judicial Pt/eference for the 
'-.' Search Warrant 

The Good Faith Warrant Exception to the 
Exclusionary Rule 

Consider the following passage in 
a Supreme Court opinion discussing 
the fourth amendment: 1 

"Its [fourth amendment] protection 
consists in requiring that those infer­
ences [probable cause to believe 
that a crime has been committed 
and that specific evidence is at a 
particularized location] be drawn by 
a neutral and detached magistrate 
instead of being judged by the offi­
cer engaged in the often competitive 
enterprise of ferreting out crime, Any 
assumption that evidence sufficient 
to support a magistrate's disinter­
ested determination to issue Ll 

search warrant will justify the officer 
in making a search without a warrant 
would reduce the amendment to a 
nullity and leave the peoples' homes 
secure only in the discretion of po­
lice officers."2 

At first glance that language may seem 
harsh in assessing the role of the law 
enforcement officer attempting to 
gather evidence in a criminal investiga­
tion; however, a closer and more re­
flective examination indicates it is only 
representative of the Supreme Court's 
strong preference for search warrants 
as the best means of upholding the 
protections afforded by the fourth 
amendment.3 

A search warrant benefits the indi­
vidual citizen by: 1) Providing a neutral 
magistrate to make probable cause 

decisions, 2) setting proper boundaries 
for the search, and 3) assuring the per­
son whose property is searched of the 
lawful authority and limits of the search 
itself.4 The Court has repeatedly ex­
pressed this strong preference for 
search by warrant, to the point of 
declaring that "in a doubtful or mar­
ginal case [of probable cause] a 
search under a warrant may be sus­
tainable where without one it would 
fail."s 

Notwithstanding the benefits to 
the citizen and the Supreme Court's 
preference, search warrants have of­
ten been viewed by law enforcement 
officers as an obstacle rather than an 
asset. Undoubtedly, one of the rea­
sons for that perception was the some­
what complex and time-consuming 
process which had evolved for 
acquiring a warrant, particularly when 
information from a confidential source 
formed a basis for probabie cause. 
Furthermore, even when a warrant 
was acquired. evidence obtained 
through its execution could still be 
readily susceptible to suppression if a 
reviewing court disagreed with the 
issuing magistrate's judgment. 

By 
ROBERT A. FIATAL 

Special Agent 
FBI Academy 

Legal Counsel Division 
Quantico, VA 

Law enforcement officers of other than 
Federal jurisdiction who are interested 
in any legal issue discussed in this ar­
ticle should consult their legal adviser. 
Some police procedures ruled permis­
sible under Federal constitutional law 
are of questionable legality under 
State law or are not permitted at all, 
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In recent decisions, the Supreme 
Court has further encouraged the law 
enforcement community to search pur­
suant to warrant. First, the Court 
eased the process for obtaining war­
rants by adopting a more flexible "total­
ity of the circumstances" test to deter­
mine the sufficiency of probable cause 
supporting a search warrant when that 
probable cause is based upon an in­
formant's tip. Then, in two subsequent 
decisions, the Court provided the law 
enforcement officer with additional in­
centive to search pursuant to warrant 
by formulating a good faith warrant ex­
ception to the exclusionary rule,6 which 
makes evidence admissible if the seiz­
ing officer acts in objectively reason­
able, good faith reliance on a search 
warrant issued by a neutral and de­
tached magistrate, even if the warrant 
is later found to be invalid. Thus, not 
only is the acquisition of a search war­
rant made somewhat easier, but also 
once the warrant is obtained, any evi­
dence seized pursuant to the warrant 
is less susceptible to exclusion. 

The purpose of this article is to ex­
amine these recent Supreme Court de­
cisions which have encouraged and 
provided further incentive for search 
pursuant to warrant and to analyze 
subsequent Federal and State cases 
that provide guidance as to what police 
conduct constitutes objectively reason­
able good faith reliance upon a search 
warrant. 

ENCOURAGEMENT FOR SEARCH 
BY WARRANT: GATES V. ILLINOIS 

In Gates v. lIIinois,7 the Supreme 
Court significantly encouraged re­
course to search warrant procedure by 
adopting a new "totality of the circum­
stances" standard in determining the 
sufficiency of probable cause sup­
porting a search warrant when that 

M 

probable cause is based upon an in­
formant's tip. In Gates, police officers 
in the Chicago suburb of Blooming­
dale, IL, received an anonymous letter 
informing them that the Gateses, hus­
band and wife, "strictly make their liv­
ing on selling drugs," and had "over 
$100,000 worth of drugs in their base­
ment." The letter also detailed the 
manner in which the couple would 
transport the narcotics from Florida to 
their home. The wife would drive their 
car to Florida. leave it "to be loaded up 
with drugs." and fly back. whereupon 
the husband would fly to Florida and 
drive the loaded car back. The letter 
further specified that the wife would 
drive to Florida on May 3d and that the 
husband would fly down within a few 
days following his wife's departure. 
The husband would then drive the car 
back, which would be loaded with 
"over $100.000 in drugs." 

Acting on the tip. the police de'ter­
mined that the husband had made a 
reservation on an airline flight to West 
Palm Beach, FL, on May 5th. Through 
surveillance, it was established that 
the husband had taken the flight, and 
upon arriving in Florida. had pro­
ceeded to a motel room registered in 
his wife's name. The husband was 
seen the next morning leaving the mo­
tel with an unidentified woman in an 
automobile bearing Illinois license 
plates registered to the husband and 
heading north on an interstate fre­
quently used by travelers to the 
Chicago area. 

Search warrants for the defend­
ants' car and home were issued by a 
State circuit judge based upon affida­
vits setting forth both the contents of 
the anonymous letter and the facts 
learned by the police in their subse­
quent investigation. Marijuana was 
found at both locations in the resulting 
searches. 
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"'[The totality of the circumstances test] better serves the 
purpose of encouraging recourse to the warrant procedure and 
is more consistent with our traditional deference to the probabl19 
cause determination of magistrates.'" 

The trial court suppressed the 
seized evidence. This determination 
was upheld by both the Illinois Appel­
late Court and the Illinois Supreme 
Court, as the anonymous letter and af­
fidavit were deemed to be inadequate 
to sustain a determination of probable 
cause based upon the "two-pronged 
test" of Aguilar v. Texas B and Spinelli 
v. United States 9 when assessing the 
sufficiency of hearsay information. Par­
ticularly, the affidavit failed to 1) reveal 
the informant's basis of knowledge and 
2) provide sufficient facts to establish 
the informant's veracity or the reliability 
of the informant's tip.1o 

The Supr€lme Court reversed, 
holding that the search warrants were 
based upon probable cause. In so 
deciding, the Court replaced the strin­
gent "two-pronged test" with a more 
flexible "totality of the circumstances" 
standard. Under this standard, the duty 
of the magistrate who reviews the affi­
davit in support of a search warrant "is 
simply to make a practical, common­
sense decision whether, given all the 
circumstances set forth in the affidavit 
before him, including the 'veracity' and 
'basis of knowledge' of persons sup­
plying hearsay information, there is a 
fair probability that contraband or evi­
dence of a crime will be found in a par­
ticular place."11 The Court made it per­
fectly clear, however, that "bare bones" 
affidavits, setting forth only the conclu­
sions of others, would remain insuffi­
cient in determining probable cause 
even under this relaxed standard, as 
there must be some "substantial basis" 
for the magistrate's determination.12 

As an informant's basis of knowledge 
or veracity remain highly relevant in 
determining probable cause, conclu­
sory allegations by the affiant-officer 
concerning these aspects should also 
be avoided. 

Applying the "totality of the cir­
cumstances" test to the affidavit and 
accompanying anonymous letter In 
Gates, the Court was of the opinion 
that the anonymous letter, standing 
alone, did not provide the issuing mag­
istrate sufficient probable cause. How­
ever, when the allegations in the letter 
were combined with the results of the 
independent police work, the magis­
trate had a substantial basis to con­
clude that probable cause existed. 13 

The Court, in justifying its "totality 
of the circumstances" test, was not un­
mindful of its progressive encourage­
ment of search pursuant to warrant. In­
deed, it stated that the new standard 
"better serves the purpose of encour­
aging recourse to the warrant proce­
dure and is more consistent with our 
traditional deference to the probable 
cause determination of magistrates."14 

The Court also indicated that it 
was aware of the inherent dangers to 
fourth amendment protections when 
such encouragement was lacking: 

"If the affidavits submitted by police 
officers are subjected to the type of 
scrutiny some courts have deemed 
appropriate, police might well resort 
to warrantless searches, with the 
hope of relyillg on consent or some 
other exception to the Warrant 
Clause that might develop at the 
time of the search."15 

Similarly, in Massachusetts v. 
Upton,16 the Supreme Court again ap­
plied the "totality of the circumstances" 
test of Gates. In Upton, a police officer 
had earlier assisted in the execution of 
a search warrant for the motel room of 
Richard Kelleher, which yielded some, 
but not all, of the items taken in recent 

burglaries. Approximately 3 hours 
later, the same officer received a call 
from an unidentified woman who re­
lated the existence of a motor home 
"full of stolen stuff" parked behind 
Upton's home. She indicated that she 
had personally seen these stolen 
items, which included gold, silver, and 
jewelry. She further stated that Upton 
planned to move the motor home in reo 
sponse to the search of Kelleher's mo­
tel room, as Upton had purchased 
these stolen goods from Kelleher. The 
informant initially refused to identify 
herself. but upon the police officer's 
assertions, admitted that she was 
Upton's ex-girlfriend. 

The officer then went to Upton's 
home and verified the existence of a 
motor home on the property. He in­
cluded all of the foregoing facts in his 
affidavit for search warrant. A local 
magistrate issued the search warrant, 
and the subsequent search produced 
the items described by the caller. The 
trial court admitted this incriminating 
evidence, but the Massachusetts Su­
preme Judicial Court reversed, 
believing that the Gates decision still 
required a showing of the informant's 
veracity and basis of knowledge, and if 
either or both was not sufficiently clear, 
only substantial corroboration of the in­
formant's tip could still allow a finding 
of probable cause. 

The Supreme Court rejected such 
an interpretation of its holding in Gates 
and reasserted its "totality of the cir­
cumstances" test, finding that under 
this standard, the police officer's affi­
davit provided a sufficient basis for the 
magistrate's determination of probable 
cause.17 

The use of informants, whether 
they be anonymous citizen informants, 
as in Gates and Upton, or otherwise, is 
an invaluable tool in law enforcement, 
as most crimes do not occur in the 
presence of law enforcement officers, 
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"Police officers should not overlook independent corroboration 
of an informant's tip as a likely source of facts supporting 
probable cause." 

Additionally, hearsay information gar­
nered from such sources is frequently 
available. By abandoning the strict 
"two-prong test" and adopting the "to­
tality of the circumstances" standard, 
the Supreme. Court has clearly encour­
aged the law enforcement officer to 
use such information in obtaining a 
warrant prior to search, rather than 
foregoing the warrant procedure 
altogether. 

As common sense would dictate, 
the more facts in an affidavit, the more 
likely probable cause to search will ex­
ist by the "totality of the circum­
stances." Police officers should not 
overlook independent corroboration of 
an informant's tip as a likely source of 
facts supporting probable cause. It is 
therefore recommended, particularly 
when doubt exists as to either suffi­
cient basis of knowledge or veracity of 
the informant-which remain important 
in probable cause determinations­
that the officer corroborate the inform­
ant's information as completely as time 
considerations allow. 

INCENTIVE FOR SEARCH BY 
WARRANT: LEON V. UNITED 
STATES 

The Supreme Court in Gates re­
fused to consider whether the exclu­
sionary rule should be so modified as 
to not require exclusion of evidence 
obtained in the reasonable belief on 
the part of the police officer that the 
search and seizure was made in ac­
cordance with the fourth amendment. 18 

In 1984, however, the Court provided 
proper incentive, in addition to further 
encouragement, to the law enforce­
ment officer to search pursuant to war­
rant by recognizing a good faith war­
rant exception to the exclusionary rule 
in the cases of United States v. Leon 19 

24 FBI Law Enforccr,"nt Bulletin 

and Massachusetts v. Sheppard. 2o By 
this exception, evidence is admissible 
if the seizing officer acted in objectively 
reasonable reliance on a search war­
rant Issued by a neutral and detached 
magistrate, even if the warrant is later 
found to be invalid. 

In Leon, a confidential informant 
of unproven reliability advised an offi­
cer of the Burbank, CA, Police Depart­
ment in August 1981, that two individu­
als, later determined to be Sanchez 
and Stewart, were selling cocaine and 
methaqualone from their residence. 
The informant also indicated he had 
witnessed a methaqualone sale by 
Stewart 5 months earlier. 

On the basis of this information, 
the Burbank police initiated an exten­
sive investigation of Sanchez and 
Stewart and their residence and dis­
covered, among other things, that 
Sanchez had previously been arrested 
for possession of marijuana; that sev­
eral persons, at least one of whom had 
prior drug involvement, were observed 
arriving at the residence and leaving 
with small packages; that the automo­
bile of Del Castillo, who had previously 
been arrested for possession of 50 
pounds of marijuana, was seen at the 
residence; that Del Castillo's employer, 
Leon, had been arrested in 1980 on 
drug charges and a companion of 
Leon had informed the police at that 
time of Leon's heavy involvement in 
the importation of narcotics; that 
Burbank officers had previously 
learned that an informant had told a 
Glendale, CA. police officer that Leon 
stored a large quantity of methaqua­
lone at his then residence in Glendale; 
and that Leon presently resided in 
Burbank. 

An "experienced and weil-tralned" 
Burbank police officer used these facts 
and other observations in an affidavit 
in support of an application for a war­
rant to search, among other things, 

Leon's residence in Burbank. The war­
rant was issued by a State superior 
court judge, and the ensuing search of 
Leon's residence produced large 
quantities of narcotics. A motion to 
suppress this evidence was sustained 
by the trial court, which concluded that 
the affidavit was insufficient to estab­
lish probable cause. The court did find 
that the affiant-officer had acted in 
good faith, but refused to declare that 
the exclusionary rule should not apply 
even when there is a reasonable good 
faith reliance on a search warrant. 

The U.S. Court of Appeals for the 
Ninth Circuit upheld this suppression, 
reasoning that the affidavit failed to 
satisfy the Aguilar-Spinelli "two-prong 
test." The court found no showing of 
the informant's basis of knowledge of 
Leon's criminal activities and the in­
formant's reliability and stated that 
these deficiencies were not cured by 
the police investigation. 

The Supreme Court did not con­
sider whether there existed sufficient 
probable cause under the "totality of 
the circumstances" test of Gates, but 
instead modified the exclusionary rule 
so as to allow the use of evidence ob­
tained by officers acting in objectively 
reasonable, good faith reliance on a 
search warrant issued by a neutral and 
detached magistrate but ultimately 
found to be unsupported by probable 
cause. 

In arriving at this decision, the 
Court first noted that the purpose of 
the exclusionary rule is to deter police 
misconduct. 21 Again, the Court re­
ferred to its strong preference for 
search pursuant to warrant and stated 
that in most cases, "when an officer 
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acting in objective good faith has ob­
tained a search warrant from a judge 
or magistrate and acted within its 
scope ... there is no police illegality 
and nothing to deter.,,22 

The Court made the practical de­
termination that "in the ordinary case, 
an officer cannot be expected to ques­
tion the magistrate's probable cause 
determination or his judgment that the 
form of the warrant is technically 
sufficient."23 Since "penalizing the offi­
cer for the magistrate's error, rather 
than his own, cannot logically contrib­
ute to the deterrence of Fourth Amend­
ment violations,,,24 the Court con­
cluded that the "marginal or 
nonexistent benefits produced by sup­
pressing evidence obtained in objec­
tively reasonable reliance on a subse­
quently invalidated search warrant 
cannot justify the sUbstantial costs of 
exclusion."25 

The Court found that the officer's 
application for the warrant to search 
Leon's house was clearly supported by 
more than a "bare bones" affidavit. It 
related the results of an extensive in­
vestigation, had been reviewed by sev­
eral deputy district attorneys, and had 
provided evidence sufficient to have 
convinced some of the justices of the 
court of appeals that probable cause 
existed. Under these circumstances, 
the Court found that the officer's reli­
ance upon the search warrant was ob­
jectively reasonable, and therefore, 
that the application of the exclusionary 
rule was inappropriate. 

Similarly, in Sheppard, decided 
the same day as Leon, the Supreme 
Court found the seizing officers to 
have met the objectively reasonable 
reliance standard of the good faith 
warrant exception. In that case, a Bos­
ton police detective investigating a 
murder applied for a search warrant on 
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the basis of an affidavit which listed a 
number of items police wished to 
search for in Sheppard's residence. 
These included clothing of the murder 
victim, a blunt instrument that may 
have been the murder weapon, wire 
and rope that matched that found on 
the body of the victim, and clothing 
that might have blood stains. The affi­
davit was reviewed and approved by 
the local district attorney, the district 
attorney's first assistant, and a police 
sergeant. 

Because it was Sunday. however, 
the local court was closed, and an ap­
propriate warrant application form 
could not be found. The detective 
finally located a warrant form previ­
ously used in another district to search 
for controlled sUbstances. After making 
some changes in the form, the detec­
tive presented the form and the affida­
vit to a judge, informing him that thE:! 
warrant might need further changes. 
Concluding that the affidavit estab­
lished probable cause. the judge told 
the detective that the necessary 
changes in the warrant form would be 
made. In fact, the judge did make 
some changes, but did not incorporate 
the affidavit into the warrant or change 
that portion of the warrant which con­
tinued to authorize a search for con­
trolled sUbstances. The judge then 
signed the warrant, advising the detec­
tive that there was sufficient authority 
to conduct the requested search. 

The evidence described in the affi­
davit was discovered in the ensuing 
search, which was directed by the 
same detective who had obtained the 
warrant. At trial, the judge ruled that 
notwithstanding the fact that the de­
scription of the items to be seized in 
the warrant was completely inaccurate, 
the evidence would be admitted be­
cause the police had acted in good 
faith in executing what they belioved 
was a valid warrant. On appeal. the 

Massachusetts Supreme Judicial 
Court reversed Sheppard's conviction. 
reasoning that the warrant was defec­
tive and the evidence should have 
been suppressed. 

The Supreme Court reversed. 
emphasizing that the officers who con­
ducted the search had an objectively 
reasonable basis for their belief that 
the warrant validly authorized the 
search. The Supreme Court noted that 
the officers "took every step that could 
reasonably be expected of them."26 
The detective who obtained and di­
rected the execution of the warrant 
was not "required to disbelieve a judge 
who had just advised him, by word and 
by action, that the warrant he pos­
sess[ed) authorize[d) him to conduct 
the search he hard) requested.,,27 Any 
error of constitutional magnitude was 
committed by the issuing judge, not 
the police officers. and the purpose of 
the exclusionary rule. to deter police 
misconduct. would not be served in 
such a situation. 

The Supreme Court did, however. 
qualify its decision in Sheppard by 
stating they were not addressing a fac­
tual situation where the executing offi­
cer was not the same officer who ob­
tained the warrant or was unfamiliar 
with the warrant application.28 In such 
situations. it would seem a reasonable 
officer would read the warrant itself 
prior to execution. notice its inaccura­
cies, and be required to take the nec­
essary steps to correct these inaccura­
cies. As qualified, the good faith 
warrant exception is applicable when 
the magistrate, and not the police, has 
erred, and the police subsequently 
reasonably rely upon the issued war­
rant despite the error of the magistrate. 

, _____ ._. _____ July 1986 25 
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"The good faith warrant exception will not apply and evidence 
will be inadmissible in limited situations when the law 
enforcement officer lacks objectively 'reasonable grounds for 
believing the warrant was properly issued.'" 

REQUIREMENTS FOR GOOD FAITH 
RELIANCE UPON A SEARCH 
WARRANT 

The Supreme Court has provided 
the good faith warrant exception to the 
exclusionary rule as further encourage­
ment and incentive for search pursuant 
to warrant. It is, therefore, imperative 
that the law enforcement officer know 
what is. and what is not, objectively 
reasonable. good faith reliance upon 
the issued search wammt. A closer ex­
amination of the Leon and Sheppard 
cases, as well as a survey of lower 
Federal and State cases which have 
applied this exception, is instructive. 

Officers' Objectively Reasonable 
Good Faith 

The primary focus in applying the 
good faith warrant exception is not 
upon the determination of probable 
cause by the magistrate. but the con­
duct of the police officer in relying 
upon the magistrate's authorization to 
search. In this regard. the police offi­
cer's reliance upon the search warrant 
must be objectively. and not subjec­
tively. reasonable for the good faith 
warrant exception to apply. Such an 
objective test holds the police officer to 
a higher standard than a subjective 
analysis of his conduct would require. 

For his reliance on the search 
warrant to be objectively reasonable. 
the police officer must meet a minimal 
level of knowledge of the law's require­
ments. He will be held to the standard 
of a "reasonably well-trained officer" in 
determining if he should have known 
"that the search was illegal despite the 
issuing magistrate's authorization,":!!) 

Holding officers to this standard 
necessitates continued police training 
programs, particularly with regard to 

26 FBI Law Enforcement Bulletin 

the limits which the fourth amendment 
imposes on police conduct. In United 
States v. Freitas,30 a U.S. district court 
placed great emphasis upon training 
standards in determining if there ex­
isted objectively reasonable, good faith 
reliance upon a search warran£. In 
finding that Agents of the Drug En­
~orcement Administration did not rea­
sonably rely upon a warrant which au­
thorized their surreptitious entry into a 
residence for the purpose of only 
seaching for, but not seizing, items to 
manufacture methamphetamine, the 
court referred to the absence of any 
reference to such a search, for which 
there was no jurisdictional basls,31 in 
any of that agency's training manuals 
or training programs. 

As professional and up-to-date 
training regimens are prompted by the 
objectively reasonable standard of the 
good faith warrant exception, so too 
are the implementation and adherence 
to proper police procedures by the offi­
cer making application for the warrant. 
In both Leon and Sheppard, for exam­
ple, the officers who sought the war­
rant had the respective affidavits re­
viewed by at least one district attorney 
prior to application to the magistrate 
for search warrant. Such review proce­
dure, whether it be by a local 
prosecuting attorney, a police legal ad­
viser, or a senior experienced police 
officer, will tend to assure that the offi­
cer who is applying for the search war­
rant has taken every step that could 
reasonably be expected of him prior to 
securing the warrant. 

Although this reasonableness 
standard is objective in nature, the Su­
preme Court in Leon warned that mat­
ters particularly known by the individ­
ual officer who applies for the warrant 
will not be disregarded in determining 
if the good faith warrant oxception 
should apply. Therefore, "all of the 
circumstances-including whether the 

warrant application had previously 
been rejected by a different mag­
istrate-may be considered,,32 in de­
termining if the officer's reliance upon 
the warrant was reasonable. 

Additionally, the objective reason­
ableness of not only the officer who 
executed the warrant but also of those 
officers who "obtained it or who pro­
vided Information material to the prob­
able cause determination"3:l are to be 
considered. The good faith of those of­
ficers who have obtained or executed 
the warrant is thus also affected by an 
objective review of the reasonable 
conduct of their fellow officers who 
have supportive roles in the process. 

It is important to emphasize that 
the Supreme Court in Leon did not in­
tend to condone careless police proce­
dures or intentional violations of consti­
tutional guarantees by its 
implementation of the good faith war­
rant exception to the exclusionary rule. 
Officers are held to an objectively rea­
sonable standard in both issuance and 
execution of the search warrant. Exclu­
sion remains a judicial remedy to deter 
misconduct if 1) reasonable grounds 
for believing the warrant is valid are 
lacking or 2) the search warrant is not 
executed properly. The objective rea­
sonableness of aI/ officers involved in 
terms of training, adherence to proper 
police procedures, and detailing all 
facts and circumstances to the magis­
trate are relevant in both aspects of 
the warrant process. Each is dis­
cussed in turn below. 

Absence of Grounds to Believe 
Warrant is Proper 

The good faith warrant exception 
will not apply and evidence will be in­
admissible in limited situations when 
the law enforcement officer lacks ob­
jectively "reasonable grounds for 
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believing the warrant was properly 
issued.":l4 

Several procedural requirements 
in obtaining a search warrant are so 
basic. and are of such common knowl­
edge. that a finding of good faith has 
been precluded in their absence. 
Some courts. in applying the Leon 
standard for determining the applicabil­
ity of the good faith warrant exception 
to the exclusionary rule. have found 
the failure of the officer-affiant to sup­
ply a written affidavit or recorded 
sworn testimony in support of the ap­
plication for search warrant.3b or to be 
placed under oath when before the 
issuing magistrate.3ti to be so funda­
mental in nature as tC't preclude the 
finding of objectively reasonable reli­
ance on the ;:,earch warrants issued. 

This does not suggest that the 
officer-affiant must now assume the 
role of insurer against errors by the 
magistrate. In United States v. 
Maggitt.:l? for example. the U.S. Court 
of Appeals for the Fifth Circuit found 
Federal agents and police officers to 
have been reasonable in their belief 
that any flaws in their written affidavit 
for search warrant were cured by the 
issurng magistrate's detailed inquiry 
into the sources of the information in 
their affidavit. Although the magistrate 
had not recorded the oral responses to 
his inquiries as required by the Federal 
Rules of Criminal Procedure. the court 
ruled that to exclude the seized evi­
dence because of that failure by the 
magistrate would serve no purpose in 
deterring pOlice misconduct. 

Additionally. the Supreme Court in 
Leon outlined four situations where the 
officer could not rely on the good faith 
exception because he would be unable 
to establish reasonable grounds to rely 
upon the validity of the search warrant. 
Those four situations are addressed 
separately. 

= 

Affidavit Deliberately or Recklessly 
False 

When the law enforcement officer 
misleads the issuing magistrate by 
submitting an affidavit to the magis­
trate which the officer knows to contain 
false information or "would have 
known was false except for his reck­
less disregard of the truth.":l8 the good 
faith exception will not apply. 

Illustrative of this type of situation 
is United States v. Boyce. 39 In that 
case. the affiant proffered to the mag­
istrate an affidavit which set forth infor­
mation from a confidential informant. 
The affiant stated that the informant 
had provided information to the affiant 
for the past month. and in all in­
stances. the information had been cor­
roborated by independent investiga­
tion. In fact. the affiant had met this 
informant only once prior to obtaining 
the information included in the applica­
tion for the search warrant. and the po­
lice had then conducted no subse­
quent investigation to corroborate the 
informant's information. Additionally. 
the affiant failed to advise the magis­
trate that he knew the informant to be 
under the influence of narcotics when 
supplying the information contained in 
(he affidavit. In light of the affiant's 
reckless disregard for the truth. the 
Federal district court determined that 
exclusion of the evidence found in the 
search made pursuant to the warrant 
was appropriate. and the good faith 
exception would not apply.4o 

Warrant Not Approved By Neutral 
and Detached Judicial Officer 

The Supreme Court has repeat­
edly indicated that only a truly impartial 
magistrate can issue a valid search 
warrant by fourth amendment stand-

ards. The magistrate must be totally in­
dependent of the police or 
prosecutors41 and have no personal or 
pecuniary interest in his conclusion to 
Issue or deny the warrant.42 

Just as the issuing official cannot 
be connected to the police. he also 
cannot act as a "rubber stamp" for 
them. No reasonably well-trained law 
enforcement officer should rely upon a 
magistrate's authorization to search 
when that officer is aware that the 
magistrate has wholly abandoned his 
role of a neutral and detached judicial 
official.4J 

In determining if such judicial 
abandonment will preclude a determi­
nation of good f:.1ith. the courts will 
concentrate on the police officer's 
knowledge of such abandonment. It is 
therefore important that the officer who 
obtains the warrant assure that the 
issuing magistrate carefully consider 
the submitted affidavit and application. 
and not just perform a perfunctory re­
view and give automatic approval. 

For example. in United States v. 
Breckenridge. 44 the U.S. Court of Ap­
peals for the Fifth Circuit found that 
even though the issuing magistrate 
may not have read the supporting affi­
davit. the officer who obtained the 
search warrant reasonably rellcd In 

good faith upon the magistrate's au­
thorization to search. The officer had 
orally explained the contents of the 
submitted affidavit to the magistrate 
while the magistrate appeared to the 
officer to be reading it. As the magis­
trate at least appeared to the officer to 
have fulfilled his role. there was no im­
proper misconduct to deter. and there­
fore. no reason to apply the exclusion­
ary rule. 

With this "exception" to a good 
faith determination in mind. police 
should also avoid the practice of mag­
istrate "shopping" when seeking a 
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" ... when doubt exists as to either sufficient basis of knowledge 
or veracity of the informant-which remain important in probable 
cause determinations-the officer [should] corroborate the 
informant's information as completely as time considerations aI/ow." 

search warrant. If the magistrate is 
later determined to have abandoned 
his judicial role. the deliberate act of 
seeking out that particular magistrate 
would show knowledge on the part of 
the police of this abandonment of func­
tion on the part of the magistrate. 

Warrant Patently Deficient 

When the warrant itself is so fa­
cially deficient as to prohibit objectively 
reasonable reliance upon its validity, 
good faith will not apply.45 A Texas ap­
pellate court has found this require­
ment to preclude reasonable reliance 
by executing officers on a search war­
rant which was not signed by the 
issuing magistrate.46 

The Supreme Court in Leon also 
noted that depending on the circum­
stances. the warrant may be so defi­
cient "in failing to particularize the 
place to be searched or the thing to be 
seized"41 that the executing officers 
could not reasonably presume it to be 
valid. Despite the inaccuracies of de­
scription in the Sheppard warrant. it 
was not. under those circumstances. 
found to be so deficient as to prohibit 
good faith. as the officer who obtained 
and later directed execution of the war­
rant took every reasonable step to as­
sure its validity and justifiably relied 
upon the magistrate's authorization. 

Similarly. in United States v. 
Areno/,4o the U.S. Court of Appeals for 
the Eighth CircUit found that a typo­
graphical error. which caused the sub­
ject warrant on its face to authorize a 
search of "3208." rather than the cor­
rect "3028" Third Avenue South. did 
not render the warrant, under the cir­
cumstances. so facially deficient as to 
preclude good faith reliance on its va­
lidity. Despite the typographical error. 
the officers in Areno/ also did every-

28 FBI L,IW E:nforwrn(>l1t Sulletltl 

thing reasonably possible to assure 
the warrant's validity. The address was 
correctly typed on various documents 
submitted with the application and war" 
rant. In addition, an officer, noticing the 
error, called the issuing magistrate and 
informed him of the mistake. The mag­
istrate. in turn. advised the officer to 
correct the address on the warrant and 
execute it. 

No Reasonable Basis for Finding 
Probable Cause 

Lastly. good faith will not be appli­
cable where the affidavit in support of 
the search warrant is "so lacking in in­
dicia of probable cause as to render 
official belief in its existence entirely 
unreasonable" [citations omittedj.4!l 
Again, the focus is not on whether the 
magistrate made a correct determina­
tion of probable cause. but whether a 
well-trained law enforcement officer 
could harbor an objectively reasonable 
belief in the existence of probable 
cause. 

Illustrative of this focus on the rea­
sonableness of the officer's belief in 
probable cause in United States v. 
Fama. 5o In that case Agents of the 
Drug Enforcement Administration were 
found to have reasonably relied on the 
probable cause determination of a 
U.S. district court judge who issued a 
search warrant. even though the prob­
able cause to search the defendant's 
residence was based upon information 
received 35 days before it was pre­
sented to the Judge. In making such a 
determination. the U.S. Court of Ap­
peals for the Second Circuit pOinted to: 
1) The abundance of details in the affi­
davit, 2) drafting of the affidavit by a 
Federal prosecutor. 3) consideration of 
the same affidavit by another U.S. dis­
trict court judge in issuing 30 arrest 
warrants and 20 search warrants, and 
4) the fact that the Judge who issued 
the search warrant in questron had 

also issued 12 additional warrants 
based upon the same affidavit. 

Conversely, a Texas decision is 
indicative of when probable cause has 
been found to be so lacking in the affi­
davit as to preclude good faith belief in 
its existence. In Adkins v. State, 51 the 
subject affidavit included the following 
conciusory information: 1) It had been 
reported to the affiant that the driver of 
the vehicle which was to be searched 
was a drug dealer, and 2) the driver 
was observed handing another re­
ported drug dealer a package in the 
vehicle. The Texas court of appeals 
found this information to be so "bare 
bones" as to prohibit an objectively 
reasonable belief in its sufficiency. 

Additionally, an Idaho appellate 
court has found that the good faith 
warrant exception is not applicable 
when the information in the affidavit in 
support of probable cause has been 
tainted by the police officer's own 
misconduct. 52 In that case, the affiant­
officer included in his affidavit in sup­
port of a warrant to search the defend­
ant's apartment information he had 
obtained from a previous illegal entry 
into the apartment. unbeknownst to the 
issuing magistrate. The court therefore 
found the warrant to be so tainted by 
the officer's illegal conduct as to pre­
clude a finding of good faith on his 
part. 

In summary, the Loon and 
Sheppard cases dictate, and subse­
quent Federal and State cases 
illustrate. that search by warrant is ju­
dicially preferred. When available, the 
warrant will assure admissibility of evi­
dence. even if later ruled invalid. if law 
enforcement officers adhere to the fol­
lowing procedural and constitutional 
safeguards in seeking to have the war­
rant issued: 



1) State accurate and specific facts 
in support of probable cause; 
2) Assure that the issuing magistrate 
actually reviews and considers the 
affidavit; and 
3) Describe the items to be seized 
and the place to be searched in 
such detail in the warrant that an of­
ficer unfamiliar with the investigation 
could execute the warrant without 
doubt. 

These considerations can best be 
achieved through continued training in 
fourth amendment search and seizure 
areas and use of procedural 
guidelines, including supervisory and 
prosecutorial review of search warrant 
applications, prior to presentation to a 
judicial officer. 

Properly Executed Warrant 
Even if the police officer has an 

objectively reasonable belief in the 
proper issuance of the search warrant, 
he must still have "properly executed 
the warrant and searched only those 
places and for those objects that it was 
reasonable to believe were covered by 
the warrant."53 For example, officers 
armed with a search warrant are usu­
ally required to give notice of their au­
thority and purpose, or "knock and an­
nounce," prior to making forceful entry 
into residential premises to be 
searched.54 unless, of course, such 
entry falls into a recognized exception 
to any announcement requirement. 

Additionally, law enforcement offi­
cers cannot disregard the parameters 
of the search warrant and turn the 
search into what is in effect a general 
search, with all matters of discretion 
left to the executing officers, and still 
claim good faith reliance on the 
warrant.55 
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CONCLUSION 
With the "totality of the circum­

stances" test and the "good faith war­
rant exception to the exclusionsry 
rule," the Supreme Court has clearly 
encouraged the law enforcement offi­
cer h"l use the warrant procedure, even 
in instances that might fall into one of 
the narrowly drawn exceptions to the 
search warrant requirement. By ob­
taining a search warrant whenever 
practical. the officer most effectively 
meets his responsibility to respect the 
rights afforded to citizens by the fourth 
amendmE'nt. If reasonably relied upon 
and executed rroperly, the search 
warrant assures introduction of evi­
dence integral to the truth-finding func­
tion of the judge or jury, even if the 
warrant is later found to be invalid.56 
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AFI To Honor Outstanding 
Law 

Enforcement 
Officials 

30 FBI Law Enforcement Bulletin 

On November 7, 1986, the Na­
tional Association of Federal Investiga­
tors (AFI) will again honor exceptional 
members of the law enforcement pro­
fession at its annual conference 
culminating in the awards banquet in 
Washington, DC. As in the past, the 
AFI awards will cover a broad array of 
professional accomplishments and 
recognize excellence in all aspects of 
law enforcement. 

The categories for this year's 
awards are: Federal Investigator of the 
Year (one each for outstanding per­
formance in the fields of criminal, fi­
nancial, security/counterintelligence, 
fraud and civil/administrative, investi­
gations), Law Enfvrcement Leadership 
Award, Legal Award, Legislative 
Award, and Public Service Award. In 
addition, AFI will accept nominations 
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for the AFI Honor Roll, a distinction 
conferred posthumously to a law en­
forcement officer who has sacrificed 
his or her life in the line of duty, 

Nominations are now being ac­
cepted for the above awards through 
law enforcement agencies. Nominees 
need not be affiliated with the AFI to 
qualify, For more information on the 
AFI awards banquet, or to obtain nomi­
nation forms for submission through 
your agency, please call or write: 

National Association of Federal 
Investigators 

1612 f( Street. Suite 202 
Washington, DC 20006 

(202) 466-7288 
Intent to submit nominations must be 
filed no later than July 15, 1986, to be 
considered. 




