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I. Preliminarw Consideretions ... 

The first difficulty in studying "puttlic interest litigation" is finding an 

operational definition for the kinds of le!~al action covered by this popular 

t.erm. Everyone senses that U1ere is someU-ling rather novel about the kind of 

litigation practiced by Ralph Nader or the Environmental Defense Fund. But 

there is surprisingly little agreement atlout where tt-Ie novelty lies or about 

Just \-Y'tiat features of U1is novel form of liti!~ation allow us to identify it as 

:3uch. 

n-ILJS, for e)<:ample, an article flppearing in the Vale Le'N Journal in 

196 I--efter a decade of detlate etlout "puttl i c inter-est 1 ew"--noted U-Ie fai 1 w-e 

of "public interest lawyers to develope an flljequate theoretical justification 
:1 

for tJlelt- work." Eiut tJle serne article concedelj trial "it is difficult t.o identiT"ld 

the unique features of putrlic intere::;t litigetion." And despite its U1eoreticel 

focus, trle erticle ded not. attempt to improve upon its initial definition of 

"PIL" as "Ui8 activity of a non-pr-ofit, tax-exempt group" in "pt-oViding legal 

rept-esentaUon to othenvise unr-epresented interests in ... proceedings involving 

questi ons of important putll i c po Ii cy." 

Deri ni t ions of thi s son beg 8 great many questi ons. "i-n"8 trl8 restri cti on 

to "non-profit, tex-exempt. groups"? It has long been customat-y for 

commercial levY' firms to offer unpaid assistance to \-vidows and orphans or 

ct"laritatrl e i nstituti ons .pro trono ./ll/O//CO· J es old fashi oned 1 awyers desct-i bed 

it. It is not uncommon today, moreover._ for commercial lew firms to take up 

cases of sufficient policy importance to receive attomey's fees from Uie 

-------------------~--~-------~ ---
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,]o··/er-nrnent for- tJleir efforts, Thus,. for example, the \t\",~shington IO'N finn of 

Raut',. ~;i],:Jt-,j .. Licht.man,. which normally does t.,5ke cases for pr-ofit, has been 

r-epeatedl!d relmt,ursed by the government for representing tdack porents in 0 

l,xlI]-nmrllng cl,588 action suit agElinst U'I8 Department of Education, If lrle 

definitional focus is placed upon the "important questions of public policy" 

i nvo I '.led,. tKI\'Veller, it waul d be hard to di sti ngui sh Ralph NeIder's activities 

from t.he selective Supreme Court practice of Daniel webster in the early 

Ijecades oi U-Ie 19th century. 

A seemingly more precise definition was offered in 1979 by the 

econorni st -1 awyer team of Burton Wei st,rod and ,Joel Hendler in thei r Pub Ii c 

Interest Low. still the most detailed and ambitious survey of "public interest 

law" organi zati ons UH'lt has appeljred,~ '\"'/e1 sbrod and H,5ndl er concede that 

litrlitin!] tJle t.erm t.o non-profit la'l',' firms is an "at-tdt.nJr!f rest.riction. The 

eS8ent.i,:d element in "public interest litigation,," they rn,5Jnt.ain,. is trlat it must 

'llove ':j ::;lzatde collection consumption or- externt'jl benefit component,," that is, 

it mU:3t ·'t,es to'."" si gnifi cant externa 1 ef fi ci ency or equity benefits--benefits 

tJl,jt ,jre not. [excl usi vel yJ reaped tl!d the [1 i tigati nl;lJ organization or its 

rner-ntler-s," 'But the apparent precision of this defintion evaporates os soon as 

one tries to apply it. 

On trle one hand, people notoriously disagree over the "benefits" of 

public policy decisions and consequently over the "tlenefits" of "public interest 

law" SUit2;, The proposed "West way" highway construction pro j ect 'j n New York 

City) for example J wos stell ed for years by 1 ega 1 challenges brought by 

ci ti zens groups. I twas fi nell y blocked eltogether by a f edero I judge becouse 

of ostensible defects in the required "environmental impact stotement for the 

project, which \-vas held to have given insufficient attention to the effects of 

t.he project on striped boss in the Hudson River. But no one cloims that the 

convenience of the fish was worH1 billions of Ijoll,:lrs. Wrlether the litigEltion 

that halted this multi-billion dollar project reelly conferred net efficiency or 
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.' 
equIty tleneflt.·3 on ,In'done., then, is a meltter of rrilJctl dis~'ute, turmn!J on 

,jifferirll~ pen::ept.l0ns of the merits of the highwa!d projee, itslef, I]n Hie 

oU'ler- hand" seerrilngly private or self-interested suits Clre often percei· ... ·ed as 

conferrir'lIj Ijeiimt.e tleneilt.s on others, sometimes even on "the putdlC" M IIJnJe, 

Any case thaI. moves U';rougrl several appeals and clarifies trle law can Set-',le 

as a precedent helping U'lird parties to grasp more clearly their own rigt'lt.s emd 

responsibilities under t.he law. To cite 0 perticulorly drametic eXample: The 

National Industrial Recovery Act, centerpiece of the 8erly New Del:!l., was 

declared unconstitutionel by the Supreme Court in e case brought by an obscure 

Kost'ler poultr!d tll1siness in Brooklyn .. protesting fines imposed on it under- tr!is 

act. n'le Schecrd,er Br-others may have been motivated entirely by trleir own 

interests tlut "31 qni fi cent sexternol benefits" were surel y anti ci pet.ed from 

t.heir I,,"ictorld--I:!nlj U'!is is pre:;:;umatrly why Cravl3th., de Gersdorff, O:;'Nl.'lin, one 

trle leading \ly',:!ll ~;treet. law firms of the day, contribut.ed extensj'.,le leqell 

aSSIstance t.o tJle ~:,uit .'jt no cost to the Schechter poultr-!d tlusiness. 

""-lhether \~ie define "PIL" by the motives of the initiating perties .. then, 

or tJle result~:; otltClined for others, there are insuperatrle difficulties in 

isolating genuine "putdic interest." suits from the "lost moss of "ordinory" court 

actions. Ther-e is nooveilable maens for culling all the likely or prot,eble 

"putdic interest" cases from any court's docket. And there is no agreed or 

smoothl y operati ona I formula for determi ningJ even after close ex.:!trlinat ion., 

\'"hich cases do reflect the right motives or the right results for classification 

as genuine "public interest" cases. 

F or the purposes of thi s st.udYJ then J we hove token on ort ifi ci 011 Y c I eor 

and convenient. definition, tre.:!ting "public interest" cases as those brought by 

sejf-declar-ed "putrlic interest" groups., certified as such for t.,'jx pta-poses v-lith 

trle I nt.ernal Revenue Servi ceo \Aie begen with a list of I! 2.... sucrl groups .. 

prepared by the A11icnce For . .JusticeJ 0 cleoringhouse for information on trle 

activities of ongOing "public interest lew" orgemizelions. And the universe of 



, 

"pub 1 i c interest cElses" in t.h: s st. udld 1:, 1 i rnit.ed to coses th,~ l we were (ltd e to 

t.race to the efforts of orgonizetions on t.his list. 

____________ . ___ W.e_lhlDk_.tbi.s_j§.}L~ens.i.Qlund del ensible opprooch, becouse i t_pt~9~'i d_e~ 

a convenient meet-lanl'3m for lljentiilding a large sample of "public intere~:t. 

coses" y·tithout r-equi ri ng us to en!]age in controvers101 case-by-cose 

ossessment of the benefit secured or of t.rle motives of t.hose involved. 'diUlin 

t.his :err.;:de, we heve ettempted further refine~ents in classificat.ion., to 

di sti ngui sh ceses focused on di screte i ndi vi due I r1 ghts from cases based on 

brooder c I oi ms. But for the present .. we wish to stress two broad 

just ifi cet ions for our i ni ti e I, def i ni t.i one I epproacrl--apart from t.he 

operoti ono 1 conveni ence of thi s opproach. 

First., controversy atlout. "puttlic interest low" does seern to have 

focused, for the most port., on the acti"iities of these estotdished "puttlic 

interest lavv" organizations. 'whetrl8r or not older cases might be identified in 

retrospect os "public interest )0".1(' cases, trlere \,\'LiS no senous detlat.e atlout 

the phenomenon before 1968. And we thi nk that is beCause there were few 

ongoi n, establ i shed or-gani zoti ons devoted t.o "public inter-est I ev,(' before 

1966--at I east if that term is associ ated witrl sui ts di rected at br-oad putt! i c 

concerns rother thon the individual rigtit.s of individual clients. Thus a survey 

conducted by 'tleisbrod and Handler in the late 70s found that of 72 "public 

interest loW" orgonizotions they could identify ot trrat time, only four hed 
S . 

existed before 1968. The proliferations of such organizetions in the 8f1rly 

1970s con be troced) in port) to the reI exati on of stondi ng berri ers /Jnd other 

procedurol constraints on occess to the courts for unconventional legal 

challenges, which was the m/Jjor trend, particul/Jrly in federel courts, in the 

late 1960s /Jnd eerly 1970s~ The proliferotion of these groups can also be 

troced to stotuotory chcnges in thi s peri od, prolli di ng tax exempti ons, 
K 

attorney's fees ond other financial aids to "public interest. law" Dractice~ To 

the extent thet controvers!d atlout "public interest low" still focuses on t.he 
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,lje·:.1t-,5ttlity Clf these ct·langes. the most natural focus for statisticeIl research 

1':. t.he \'vork of organizations most directly affect.erj trl~ these ctHmges. 

There is also a second justificeItion for- fOcu::;lng our study on U'le cases 

trrour~t'lt by these organizetions. The lawyer-::; in tJlese organization::: eIre, ::;0 to 

:3peak: .. full-time profeSSionals in "puttlic int.er-est. la\'v." Their \'\'ork is 

t.het-efore likely to be most influentieIl with jUdges and their methods most 

inspirational for amateur or part-time "public interest leIW" t:Jctivists. V·le 

cannot esteb 1 i sh the vol i dity of thi s ossumpti on treyond covi 1 or questi on, but 

it seems a reosonab 1 e assumpti on.. for whi crl other studi es hove indeed 
~ 

provided substantioting evidence. Looking at cases brought by "public interest 

law" organizations .. then .. seems e useful means of gaining perspective on the 

l,jr!~er patterns in successful or substant i a 1 "pub 1 i c interest 1 aw" cho 11 enges. 

'','\''e do want to be clear at the outset .. however,. ,jbout the limitetions of 

our r-eseareh strotegy. By focusing on the activities of established "public 

lnter-e~;t law" orqanizotions, we exclude cases twought by commercial 

firms--even those cases, like the Rauh, Silard,. Lichtmon suit agoinst the. 

Education Depart.ment, t.hat might well be regardelj as classic examples of 

"public interest" lit.igation? We also exclurje cases br-ought on beholf of 

indi!~ent clients try the Legol Ser-vices Corporelion. We even exclude cases 

brought. tl!d ,,'rei ll{l(.' citizens groups organi zed for porU cuI or 1 i ti goti one! I 

otr j ecti '·les--such as the groups thet ot-goni zed to b I oek New York's "West way 

Pt-O j ect." Meny ceses of the preceerji ng descri pt ions may heve entered our 

samples anyway beceuse one of the established "public interest organizotions" 

on our list become involved ot some stoge of the litigation. But the converse 

is also true: many cases may not. appear in our sample, even though the 

pr-incipal legol strotegists were act.uelly lowyers from estoblished "PUtr11c 

interest low" orgonizations on our list. Such coses would not enter our semple 

if the involvement. of these lawyers or t.heir orgonizational offiliation was not 

expllclty noterj ln tt"le cases or in accounts of the cases. 



V'ie I'"jve no 'Nfl'd of knowi ng ho\'V many coses n,tlt oU·,er~. mi ght consi der 

"putrllC int.er-e':if. 11j\'v" coses hove been excluded from our samples Anlj U'ds is 

__ , __ . __ QD~_oJ._~e.y'erol.reosoll£...WJULQ1!rJtot~ . ..mlJ.HJ.lJLon~yz_~.9 ~i tr,_cauti on. But_~'Y_~.9 

think U",er-e ell-e ':: 8 ',,1er-e I reasons., at leest .. 'Nh!J our resuJt.s do ofier fj us:eful 
3 

perspective on "putdic interest. lew" practice over the past Ijecade. 
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One hypothesis vve wishelj to test in this study was that !~reelter 

puttlicity for suits in federel court might be encouraging "public interest 

law organizations" (PILOs) to direct their efforts into federfJl (as opposed 

to state) forums.
Cf 

This is a very plausible notion, since it seems 

reflsonable to assume that "public interest" advocates desire publicity 

both to tluild politicol support for their immediote policy objectives .. ond 

to enhance Ulei r ovvn or-gani ZfJti ona I fund-rai si ng efforts, In f ac t .. 

1''!OINever. we found I i ttl e evi dence to support thi s ~Iypothesi S at"lIj much 

evidence castin!~ Ijoutlt on it.. 

Dur first attempt to assess tJds hypothesis--\,viU'1 se'.,.'eral ott-Ier::: 

discussed ttelOw--INes tty a Ijir-ect survey of all the "public inter-est laIN" 

orgflnizations on the list supplied by the Allience For Justice. After

initial telept',one contects, we mailed detailed questionaire::: to even:! 

organi zeIt i on on the list i n t~le summer of 1984. The results "'ver-e 

disapPointing for:- surve!:l purposes .. however. More than hfllf of tJle 

orgenizfltions refused to cooperate, ~tleading time pressures or Interned 

policies ~gainst disclosing their operating procedures to outsiders. ~'lost 

others, \'vhile expressing a general willingness to cooperate, claimed thet 

they di d not keep Buffi ci ent! y de toil ed summery records to respond to our 

questions otrout the breakdown of t~,eir cases between state and federal 

jurisdictions end the extent to w~lich cases filed in one jurisdiction could 

t',elve been brought in anoU'ler jurisrjiction, Tt1e chief results 'JppeeIr in 

Table 1.1, broken down by orgflniz(Jtionell issue focus, 
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ENVIRONMENT AL 

Sierr <l Club LDF 

1000 FriE'nds of 
Ort?gon 

CI)ns€'rv.:.tion L<l\',' 

Fund 1)( N",w' Eng1. 

CONsur"lEj;~ 

Ariz:. CE'ntE'r for 
Public IntE'rt?st 

Pub lie Ad\"oc.:.tt?s 
(S.F., Cal.) 

LE'gal Action CE'ntE'r 
(N.Y.) 

Lt?g.:.l Servict?s for 
Eldo?t'l lJ (N.Y.) 

C IV IL RIGHTS 

Santa Cl,wa Bar 
Association (C A) 

PUt?rto Ric.:.n LDF 
(N.Y.) 

NativE' Am",rioan 
Rights Fund (CI)!.) 

ACLU Children's 

TABLE I. 1 

SUR\lEY' RESPONSES ON CHOICE OF ,.JURISDICTION 

ACTUAL % CASES % FED CASES ACTUAL ~ CASES % ST ATE CASES 
IN FEDER AL CRT. 'w'HERE POSS ISLE :i i ST ATE COURT 'h,'HERE POSS ISLE 

ST ATE ,.JURISDIC. FED. JURISDICTION 

95% 0% 5% 0% 

0% 100';1:. 1% 

95% 5% 0% 

5% 0% 95 ';I!: 10% 

25% 0% 751~ 50~'t 

33% E.6% E,€.% 5% 

75% O'~ 25% 0% 

25% 0% 75% 50% 

95% 0% 5% 0% 

98% 0% 

55% 0% 45% 0% 

~--------------------------~~. -' -'-' .. ~ .. 
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Consfl Litig. Clinic 
(N.,.!) 

','{omen's I..IiJSt.1CE' 

Cent",,. (r'1kh ) 

SOI.:4.hern LP.9~ 1 
COIJnsp.1 

La\\'·yp.r's C,)rnrn. 
for CIvil Rh. (DC.) 

60% 67% 

60% "f«w" 

33% 75% 

100% 0% 

Ndt'l Ot-g. for Reform 87% 100% 
of Marijuan<l Laws 

... ~ .... ~''''' ---.. -
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40% 20% 

40% 

67% 10% 

0% 

13% 100% 

For the rnost pert, only nither smell organizations \'vere \,vi11ing to 

responlj to our SUrVAIJ because onllJ at small organiz8tions--as '",ve 

discovered--\,vas ther-e a Single person \'vith an informed overvie"\,, of all the 

organization's litigation activities who was willing to take Hie trouble to 

camp 1 e te our r-ether det8i 1 ed questi onai reo Vole woul d no t place much wei ght 

on the results from this very limited s8mple. Nonetheless, the results are 

suggest i ve, 

The fact that only three of the sixteen responding organization~; 

claimed to rlflVe had a significant range of crloice \lv'hen filing in state 

jurisdictions--and the added fact that of these only tv\"o (Public Advocates 

and Santa Clara Bar AssOCiation, both in California) did frequently choose 

state juri sdi cti ons--may suggest that state juri sdi cti ons look less 

attractive to "public interest" groups, But only four of the sixteen clairned 

to have any significant choice when filing in federal jurisdictions. Trle 

ovenvhelrning majority (75% of responding organizations) claimed to have 
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no Sl gnifi umt. range of ctwi C8. 

Clairns t.rlat there ·:W8 no significant choices in juri:::,jiction rne'~ r~lj 

rnisleading in rn,jn!d cases' trley may simply mean thot once U"le clairrl ~",:,.:; 

been conceptualized to fit a particulor federal or state stetute, Ule choice 

of forum follows i nevitattl !d, Dne mi ght, then, push the questi on further- tli:rck 

and ask why the organi zati on is inc I i ned to conceptuo 1 i ze cases in U"18se 

terms or toke the ki nds of coses that ere most readi 1 y conceptua 1i zed in 

these terms. But one cannot pursue such questions ver!d far before trley 

become rother si 11 y, or et I eost unanswerob 1 e in questi onnai res about 1 ega I 

strotegy, There is not much point in speculating about wrlY the Native 

American Ri!;J~"lts Furllj pursues Indian treaty claims rather trlljn other :::or-ts 

of claims trlat rnigtit be more readily pursued in stete courts, \1o/t"latever- the 

ult.irnljle organization,jl rrlotivations .. our survey suggests thet rnost "puttlic 

Interest" lew organizetions specialize in particular kinds of coses and the 

choice of juris,jiction trlen follo'NS ,jlmost inevitably from this 

speci 131 i zati on. T~"le surv8!d 'Ne mede of reported deci si ons (Ijescri bed tiel 0'1'0,1) 

does sugge:::t U"lot certain types of cese speciolizations lend themselves 

more to st.ate fiI1ngs--at. leost in some stotes--then others. But our

probings for ::;l.lCJI correlations in our questionnaire did not reveal ,'jny 

ptjUerns worth reporting here .. given the limited size of the somple 

For the record, we can report that the Sento Clare Bar Associotion and 

Public Advocates of San Fransisco both gove similar reasons for prefering 

state to fede;'al filings wrlen they had a choice of jurisdiction end chose the 

forTner. BoHI cited "more fevorettle judges" as the most irnpor-tent reason, 

followed b!d "faster disposition" ond "possibility of fee o\lolard" (for- Santo 

CJarf]) and "broader remediel powers" (for Public Adl/ocef.es). 'de dilj not ask 
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di rectl y wrlether greater publ i cit.~d oppor-tunit i8S p10yed a ro1 e--for fear of 

!jiving offense and discouraljing r-esponse--end neither of trlese 

organlzetions, for ",'d"let. it is \·VCrr-tJ,. volunteered this response NORrv lL 

seerns to have rnisunderstoolj our questionnflire end offered as its only 

reason for pref erri ng state to f edera 1 fi 1 i ngs that "we woul d be fil i n!j in 

federal court end didn't want to tie thrown out for [not?] a1reedy filing" [in 

state courtj--which seems to indicate t.hat NORI"IL files in state courts 

when it feels it must do so to satisfy exheustion of state remedy 

requirements. In other words, it files in state courts when it feels it has no 

choi ceo 

Of trle organizat.ion~; claiming to prefer federEll jurisdictions 'tihen 

t.he!d have a choice, the Legal Action Center (N.Y.), the Constitutional 

Litirjation Clinic (N .. J.) anlj NClFn'IL m.c.) agreelj U",at "more fa\·'oratrle judges" 

was the most important ftJct.or in thJ::; preference ~:(:u~"he:'"~1 Le~~] C:oIK:sel 

(Fled volunteered "la\'\' better Ijeveloped" and "defendant rnor-e responsive to 

federal litiqatlon" as it.s princip'1l r-easons--tJle sorts of reasons tJlat. otJler 

respondents may have regarded ,jS leaving them no significant crloice but t.o 

I fil e in f edera 1 juri sdi cti ons. Agai n, for what it is worth .. no responljent. 

lIo1unteerelj "grel.1t putr1icit.~d o~·~·,:,"'+.uniti8s" c:s a '-DCfson for preferring 

federal filings. 

These results are hard1 y very cone 1 usi V8. But thei r overall 

imp1icotion--thet opportunities for publicity ere less important than other 

,%pects of orgonizationa1 st.rategy in determining choice of jurisdiction--is 

confirmed tl~d our otrler findings, relying on different approacrles. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
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Our next effort to assess trli s t"l~dPothesi s ~di e hjed a larger semp I e--but 

sti 11 suggested si mil ar conc I usi ons. \~Ie looked for stori es about "pub} i c 

1 nterest law" orgoni zoti ons in major nati ona I ne\,vspapers between 1978 

and 1983. But this turned out to be a somewhat. frustreting reseorch effort 

tlecause most newspapers ere not well-indexed. Bell &, Howell maintains an 

inde~< covering, omong other pt'lpers .. the Chicogo Tribune, the Los Angeles 

Times, the San Fransisco Chronicle, and the Wall Street ,-'ournell. But the 

inljex is not sufficiently detailed for researcrl efforts of this kind: almost 

none of the organizations we sougt"lt to track tHjd separate inde~< entries ,:md 

our- efforts to locete storie::; ':ltIOUt. lrlern unljer speci,:!1 t.opic ent.ries-- "civil 

r1 ghts ," "envi ronmenta 1 regul ati on," etc. --unljoutltatrl e rni ssed many stori es 

INot-HI counting. Using the mueJI more detailelj New Vork Times inde)<:, we 

found 187 stories about the ect.i\lities of or-!janizet.ions on our list dW-ing 

this per-iod. 'yo/e found 78 stories from (rle \h/ashington Post index. 'yolith the 

Be 11 &. Ho\'ve 11 index 'Ne found on I y 135 stor-i es f err- the four remei ni ng 

newspapen;. Even allowing for the more detailelj coverage provided t'!d the 

Times end the Post, the much smaller number of stories culled from other 

papers suggests that the available tracking techniques for these sources 

INere rather imperfect. We connot be sure how meJn~d stories mentioning our 

or-gani zati ons were overlooked. But the di r-ecti on of the somp ling tri as 

seems clear: it is likely to rlove over-st.ated the propor-tion of stories 

deoling with the most corwentionol O"lence t.he rnost readily indexed) polley 

"causes." With all its imperfections, at ,jny rate, the maJor findings of this 
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'3lU-'v'e~::i wer-e '3uttstem ti a II y confi rmed by our- other methclljs 

Our r"rvj,l':w fir"Jljlng is that. "putdic interest." organizat.ion~:; ,jo not deperJlj 

on the dn:'!m,': (:f court battles t.o gain publicit!d for trl8lt- Co I.; '::,8 ':; This is 

8',lident in T':lble 1.2, compering the distribution of st.ories ':lttOUt. federel 

cases., state cases, and non-litigetion activities, n"le ~rigt"ler proportion of 

stories attout. stat.e CElses in the other papers largel!d reflects the relet.h,'ely 

extensive coverage of cases in Californie stete courts in the LA Times, But 

as the survey of ceses below suggests" California state cor.wts do have 

considerattly more "public interest" filings than stele courts anywhere else, 

TABLE 1,2 

DISTRIBUTION Ut' ;:)1 uRIES B'r' SITE AND ~;[lURCE 

Site NV Times I \,\,'ash, Post. I 4 Other Pe~ter~: Total I 
F ed, Court I '-'7 (47%) I 26 (46:~) I 28 (36'r-'l I 141 (44%) 0, 

\ ."C,I., 

State Ct.. I 15 (8%) I -? (3%) I 21 ",-OW) I "\8{ 1-:7JW "tl "- ',.L I ,\:I,f .... I. _{OJ 

Non-,Jutj. I 85 (45%) I 29 (51 %) I 28 (3rj~~) I 14") {44,r-'tl - '. '-':', 

Note: Per-centage figures in parentheses indicat.e proportion of 
stories irom sarne source about articles at that site, thfd. is, percentage 
of eac:rl co 1 umn down, 
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-_ .. _-------- --- -... -- -. - ,. -._- .- -. "... ...-.- ------_ ....... - ., .. _-, 

TABLE 1.3 

DISTRIBUTION OF STORIES BV ISSUE AND SOURCE 

Ci v. Ri ghts 1 Consumer I Envi ron. I Gov. AccU Free Sp. 1 Other 1 
I 1 1 I&Relig. 1 1 

N'y'Times 37 (20%) 1 17 (9%) 121 (11 %)1 18( 1 0%) 1 35( 19%) 159(32%)1 

1 1 1 1 I 1 
\,\Iash Post 9 (16%) 1 7 (12%)1 14 (25%)1 9 (16%) 1 8 (14%)11 O( 19%)1 

1 1 1 1 1 1 
4 Other 23 (30%) 1 6 (8%) 1 5 (7%) 1 11 (14%)1 6 ( 10%) 124(31 %)1 

paper's I 1 1 1 1 

TOTAL 69 (2 1%)1 30 (9%) 1 40 (13%)1 38 (12%) I 51 (16%)193(29%)1 

Note: Percentage figures in parentheses agein refer to proportion of 
stories frorn SElrne sour-ce in this table; thet is, percentage of eac:rr 
r-ow ecros~;. 

T Elb Ie 1.3 compares coverage of PI LO activities by issue area. The 

close I y parlj 11 ed br-eakdowns among the different nev'ts sources suggests 

that .. for 011 its spottiness, the sampling of stories from re!jioncrl p,'Jpers 

'NOS not unrepresentljtive. The onl!d sizable discrepen(:ies ore the !~reerter 

at tenti on to "ci vi 1 ri ghts" issues in the reg; Dna 1 papers (30% of thei r 

stories, compored with 20% in the Times ond 16% in the Woshington Post) 

end the somew~rat. reduced at tenti on to free speech and freedom of reI i gi on 

cases. It seems likel!d that these differences reflect genuinely greater 

interest in school i ntegreti on issues in regi one 1 papers and less interest in 

.~. 
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more abstract issues like free speech But it is possible thot these 

di screpenci es ere si mp I!d art i facts of U"le sm"np ling process. 

Of the tote I number of stern es repor-t. i ng on actuell cases in T otrl e 12. 

atlout 21 % dee I 'II/ith stete cases. In tJI8 next section of U"ds report .. V','8 

descri be our fi ndi ngs from e survey of reported cases in whi ch the groups on 

our 1 i st took pert. The proport i on of state to f edere I ceses in thet survey is 

almost identical. As we explein below. tJlere ere a number of reasons 'Nh!d 

the fi gures genereted by our survey must be treated quite ceuti ous 1 y. 

Nonetheless, the close correspondence between the proportion of stete 

cases in thet survey of reported decl si ons and thi s survey of news stori es is 

highly suggestive. Anlj wt"lat. it. sug!jesl.s. of course, is thet a major "publIC 

int.erest." suit in a st.ate court. is no rnor-e or less likely to receive newspaper 

CO'.l8ra!je t.han such a sui t. ina f eljer-,J 1 court. 

In order to test. trle reliatrilHq of these findings, bowever .. \~/e 

,jeve loped ,j more i ntensi ve sarnp ling of n8','V::: stori es. usi ng the N8~'/::; 

computer searct"1 servi ceo l\/eX/S' is a \,vord scanni ng syst.errl \nit"li ch wi 11 pi c.k 

out every news story in whierl a given "ke!d word" appears. It will scan AP 

dispatches as v'ie11 as The Ne\'\' ""errk Times Elnd Trle \,\/ast"lington Post .. but we 

Ijeci ded to t-estri ct our searches t.o trle 1 att.er t. wo newspapers beceluse t.het-e 

is no eas!d way to determi ne where--or whetrler--any particular AP st.ory 

hes been picked up by the regional newspapers. The Times end the Post ere 

not, to be sure, typical newspapers. But they ore among the most 

politicelly influential end the most ~enerous or conscientious in trleir 

cOl/erege of Ijetailed public policy disputes It is reElsoneble to assume .. 

then, trial covet-age in the:::e nev'ispaper-s is more important to most. "putrl ic 

interest" orgenizations than coverege in regionel pepers. 
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'w'e used .tVe/~is to track down stories about the different orgonizations 

':rn our- list, using the orgenization names as ''kel~ \'vorrj:::" for- the searches. 

Bec'Juse the system mechani Ca 11 y pi ck:=: out el/end rnenti on of the "ke!d 

worrjs," it pointed us to many stories which were not atrout substantive 

issues err actions of the groups--but merely noted., for- example, in e "society 

page" column, thet a lawyer from one of these ot-gani zertion had been seen ,~t 

,~ Geot-getown cocktail part~. For meny of these organizetions, sucrl 

inCidental mentions actually compriserj tbe bulk of /E~~,~'/s citetions. Even 

after culling out such stray references, bo,",'ever, '.",Ie still obtained a large 

nurntler of stori es obout eoch of t.he groups we studt ed. We de I i berate J y 

picf:~ed organizations of vljrying size and v,jryin~j pcrlic!d emphases, as 

follo lN::' 

TABLE 1.4 

DISTRIBUTION OF NEWS STORIES BY SITE FOR SELECTED ORGANIZATIONS 
Fed. Court Stete Court. Non-... 'ud. 

Environrnental l.Jroubls 

Env'l Defense Fund 32 (26%) 0 Brl (7,)%) L I.L. } 

Nat'l 'w'ildlife Fed. 29 (47%) 1 (2%) 32 (52%) 
Conser',r LaIN Found. S ("~'-'~) 1 (B%) 7 (54%) .... .... JO('i;1 

Subtoterls 66 (35%) 2 (1 %) 1/) 1 (64%) "- . 

Consumer GrouQs 

Cent.er for Aut.o Safety 10(7%) 1 (1 %) 121 (92%) 
Consurnet- L'Jw Center 0 0 13 (100%) 
Ctr. for Law &. Soc. Policy 9 (21 it) 0 19 (68%) 

Subtote Is 19 (11 it) 1 (1 %) 153 (88%) 

I 
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I r"'1inori ty Advococy Gr-ouQs 

I 
I 
I 
I 
I 
I 
I 
I 
I 

Ct"tiltjren's Defense Fund 
I-lexicon American LDF 
Menta I Health La\'v Pr0.i ect 
Lambda (G'1Y Ri ght.s) LDF 

Subtot.als 

Gov·t AccountElbi I i ty 

Ctr. for Const'l Rights 

6 (21 ;~) 
6 (7%) 

17 (40%) 
o 

29 (36%) 

12 (36%) 

o 
o 
I (2%) 

2 (50%) 

3 (9%) 

3 (9%) 

•• ) "-J I' 7 Lj- .r.)' koLf.'_ro 

80 (93%) 
25 (58;t) 

2 (50%) 

129 (80%) 

18 (55%) 

Not.e: Percent.age figures in parentheses refer to propor-f.ions of all stories 
eltlOUt. t.rla!. particular organizetion at. given site.; t.hat. i::; .. percent.age 
of eacrl row eeross. 

The main tJring to notice in Table 1.4 is that ever~ org':Inlzatlon on trre 

li~::t" received mot-e than half of it.s co ... ·'er-age in connect.ion with 

non-litigation elct.ivities. And this is not. really ~:;urpn·:;lnll. \Nt·Ie.t.her one 

consi ders the mat ter from the orgoni zoti on's poi nt of vi e.w or from the pomt. 

I of vi evv of newspaper editors. Lawsuits fIre vet-!d t i r-ne-consurni rll~ and 

I 
I 
I 
I 

expenSl ve t.o undertake. St.atements bef ot-e cor"I!~r-e::;:::i ona I comrni t. t.ees. 

pet i ti ons or fi lings before admi ni strati ve ogenci es end genera I po Ii cy 

stEltements to U1e press--which are the most common sources of 

non-I i t i geti on stori es--are usually very much qui cker and cheaper to 

prepare. From trle newspaper's point of view., moreover .. a specific lawsuit 

is likely to seem techni col and Ii rnited in its i nt.erest. A mor-e !~enera 1 

statement. is 8E1Si er to summEJri ze and mey often seem t.o be of rnore genera 1 

interest. 
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Our hypothesis that greater- publicity for federe'll ce'lses migbt influence 

U·18 cboi ce of j lwi sdi cti on for- "put,] i c int.et-est" organi ze'ltions presuP-pc-,s-ed--'---1'--

fJlat litigation \Na~: ':1 po\·verful mee'lns of generating publicity. This rney be I 
true in pewticular- cases tlut tbe pr-esumption does not seem to be very strong 

or very sensible for most. of the groups that we heve looked at. Tbe center I 
for Auto Se'lfety, for exernple, bas only three ottorneys and does not engage 

in very much lit i gati on. Nonetrle less, it recei lied more coverage in .The Ne\".~ I 
York Times and The ... .vashington Post then any other organization we I 
f 0 11 owed. A 11 the orgeni Ze'lti ons in the above 11 st were cited ot I east 

twice--ond mOSl U( trlern far more often--in stories whose mojor focus was I 
not on a speci fi C octi vity of that. organi zati on but on some lorger pol i C!~ I 
development or controversy in e r-ele'lted field. In other words, the views of 

these orgeJnizEltions were often solicited b!d Times and Post reporters I 
working on larger stories. It is tempting to suppose, therefore .. tbat some 

Ijegree of on-going litigetion activit!d is neccesary to estoblistl sufficient I 
credi bi I ity wlth j ouma lists to tie consulted on p''JOre general stori es. 6ut. I 
even thi s hypothesi sis refuted tlY the exemp I e of the Center f or- Auto 

SElfet.y, Which receives ext.ensive publicity for its views t.hough it engl~ges I 
in relatively little litigetion. 

Nor is t.he C.A.s. a special cese. The Environmental Defense Fund is I 
heavil y ori ented toword Ii ti gati on, with a docket of hundreds of cases end a I 
large stoff of attorneys. As Table 1.4 indicotes, only slightly more them 

one·-quarter of stories with substential ottention to EDF actuol1y discussed I 
specific coses (32 stories out of 114, or 28%). About on equol proportion of 

EDF stories--35 (31 %)--t.ook note of EDF's vieyvs in the context of I~ l/jrqer I 
eccount of some ongo i ng envi r-onmen tel po Ii cy con t roversy. But 0 quit e I 

I 
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subst~ntial number- of stories (27, i.e. 24%) reported EDF policy vie\'\'s In 

.-1- --- ,. connect i on wi th some non-l it. j geti 0("- rjcti'~.~it'j 1 nit. llJte,j bid the' or-gani zati on~ 

I 
I 
I 

, I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

t.e:::ti fyi ng at. congre::;si ono I heeri ngs (7),. re 1 eelsi ng on EDF study or r-eport 

(7), petitioning or filing'before Eln administrative egency (13). And enother 

t.en pieces were op-ed colurnns or lengtr,y letter-s to the editor expressing 

EDF viewpoints. There is no reason to ,jssurne .. then, thet. the EDF needs so 

meny case fil i ngs to estob Ii sh its credi bil ity as e j ournol i sti c source. On 

tJ,e contn~ry, the pub I i city an organi ZElt i on like the EDF recei ves for 

non-litigotion octivities probebly enhonces its credibility Joj''!t!: jtldges it. 

tli8 c'Otlrts as 0 "representoti ve" of envi ronrnental i st consti tuenci es. 

'1"Y~,at is true for the EDF and the C.A.:;. seems to tie true for elll these 

ot.her organizations, judging by t.he covera!je t~le!:l receive for non-litigetion 

'Jctivities: They have simpler- ,jnd equlJlly effective alternEltives to 

case-filings for generating publicity end establist1ing their credibility wit~, 

jourmJ1ists. This makes it seem fer less pleusible .. on the face of things .. 

U1at. "putdic interest" orgenizations ct"iClo:3e federal over st.at.e filin,; 

juri::;dictions with en eye to publicity. As our initial questionnaire found 

(and our survey of cases be low) envi r-onrnento I organi zoti ons are 

overwhe 1 rni ngl y inc I i ned to pursue thei t- C13ses in f edera I courts because 

they be I i eve thot suits agoi nst the federal government or suits unljer 

federal stetutes like NEPA (requiring "envit-onrnentel impact statements") 

will provide them with more policy leveroge. The same is true, if to a 

sornewhElt lesser extent, for consumer organiz~tions t:lnd "civil rights" 

organi zet ions. 

All tJ,e organizations in Tatde 1.4--except for Lernbde Legal Defense 

Fund--did receive fer more coverege for federal than state cases (w~lere 
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I 
tJ,eit- litigation aCti~'.ities.received c,~~ge at. al1). But alrnost.,_8_V_8t_-Y_O_n_e_O_f ____ 1II.--
U18se on~anizations did engElge in far rnOt-8 federal than ::;t,:tte litigEltion. 

Tr,e (\'VO e~<ceptions are Larnbda--\"d",ich engages in mcwe !it.l~;!ation in New I 
Vork SUJt,e courts" es its coverege (hov'lever scant) does indeed suggest --and 

th8 ACLU's 1'1ental Health Law Project. 1"1HLP estirnetes thet about half its I 
coses since 1978 hove been brought in state courts ond the officiol we I 
spoke to there mei ntai ned that the Ti rnes and the Post were indeed inc I i ned 

to give rnore emphasis to federal ceses, especielly compered with other I 
n e \"'l SPa p e rs. 

To explore the coverage in t-egionel ne\ .... 'spapers ',",Ie e)<amined clipping 

files rnaint,:tined by severEd middle sized Ot-ganizations .. thr-ee in Boston emd 

one (t.he Center for ConstitUtional ~:ight::;) in New Vorl< City. 

nOte Center for ConstitUtional Rights In New Vork City hEld clipped o'v'et

Ij twndred articles about its activities frorn regional newspopers between 

1981') anlj 1964. About 85% dealt with actual cases and of Hlese, 79% were 

f edera I Ulses, 21 % state cases. CCR lawyers confi rrned that thi s ref] ected, 

rnore cw less .. U"18 distribution of their Cflges between federal and state 

court.s" even though only El srnall proportion of tt-,eir cases W8t-e ever 

report.ed on. Because it depends entirely on found,~tion grants and 

individual pr-ivate contributions for funding, CCR does rnaintain a press 

agent ,~md issues press releases every time it fi I es a new case. But the 

press agent noted thet forrnal press releases rtl3Ve been less effective tban 

pet-sonol contclcts with journalists in securing coverage. He speculated tl1at 

the tendency of journolist.s to reg.jrd feder-al cases as "more notionol in 

scope ond less parochial" wos somewhet counterbalanced by their interest 
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In "hot" or "sensational" state cases: CCR received extensive coveroge, for 

,?\:,:mwle, of it::: ~:uit.s in Ne\".' Vork state cour-t-=: on behalf of a "marit,:1l rape" 

',ilcUm and one of the /jssailant-victirns of "SUb\,Ii'Jtd vigilant.e" Bernard Goetz. 

CCR law!d8r-S insist t.het. legal stretegy det.enrlines t.heir' choice of 

j I.wi sdi ct ion. 

In Boston, we looked et press clippings mlJintained by the Conservation 

lo\".' F oundot i on of New Englond--wHh si millJr- results. The ClF hed over a 

t'tundred cl i ppings from Boston newspapers tlet ween. 1980 and 1984, 

reporting on 55 different Ctlses, Like CCR in New York, the CLF depends 

entirely on contributions from foundations and private citizens and is 

therefore e/jger for publicit!d. ClF also rne1int.,Jins a full-time press IJgent, 

wtKI claims that about 90% of ClF litigetlon Ijoes receive some sort of 

newspaper notice or coverage. Tt'le Bo:::t.on paper-s 'Jccurately reflect t.he 

breakdown of CLF activities: atlout 35:~ non-litigation IJnd 65% litlgetion, 

with the letter about. 95% feder-ell cases and onltd 5:~ st,Jt.e cases. eLF 

l':lW!ders also say legell strategy dictlJtes t.heir c~toice of jur-isdiction end t.he 

pr-ess agent finds no greater difficulty in otlllJining cover-age for the handful 

of CLF suits in stete courts. 

But not all "public int.erest" org,Jniz,Jt.ion::; ,jre eElger- for- publicittd. nOte 

Consumer Ltlw Center in Boston does not ret.ai n a press IJgent ond had c lipped 

only another 18 erticles from New Englend newspapers, beyond the 13 we 

found in the Washington Post end the New 'r'ork Times in this period. like 

the Post end the Times stories l ell tl'!e clippings fr-om regionel papers deelt 

witI'! non-l it i gation eclivi ti es. Consumer U'l'N Center I ewyers engage in 

litigation and assist. suits by other I~roupsl t.rtougt", most. of their eff'orl 

!tWO I vas techini col ossistance (prepari ng I egal manual s .. conducti ng trai ni ng 
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·::errrin,jrs. etc) not. focused on particular suits. But. 'Jlmo::;t, ,jll of their 
._---_._. __ ..... __ ._.. .-

fundir,,;) der'·n8-:; frotr, the federal !jOVetTrmenf. (throu!jt"1 tJI8 L'?'Ja l Service::; 

Ccrr-pcrr-ati on) ,jnd CLC is therefore eager to cwo/a' putd 1('1 t.!.j about. its 

litigation acti'.nly. In this it has been quite successful. 

n"re SfJtrle IS true for Massacrlusetts Correctional Legal ~;8r-vic8s., which 

recieves most. of its funding from the state of t1essachuset.t::;. Almost helf 

of ~'1CLS activitld is devoted to litigation and the seven MCLS CEr::es covered 

in Bost.on nel,'vspapers between 1980 and 1984 were only tl "very srnall 

percentege" of its cases, tlccording to the person we spoke t.o t.here. All of 

these, as indeed all other MCLS cases, were filed in t'las~;acrlu~:ettes st.at.e 

courts. But. ~'lCLS is not Elf. Elll eeger for putrlicit!d fJtrout. it::: suit·:: on bet"lalf 

of con'· ... ict.ed cr-ir"ninals (usuelly r-elating to treatment in st.ate pt-ison~;) for 

fe,j(" t.his rrl{lld Jeopardize its state fun1jinq. Consequent1~., like tflt! It!uet"'Jll!d 

fundelj Consumer- Lt'I\,\' Center, MCLS mainteins no press ,jgent, i~;sues few 

-:.taternent.s t.o the press and hes generally succeeded in rneinteining El 10\"/ 

pn:rfile 

* * * * ~ * * * ~ * * * * * * * * * * * * * * * * * * * * * * * * 

I 
I 

"I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

'~I( --' 

Even \'Vltt-, rnore e)<tensive samples It woul,j be difficult to Ijr-,jY\,' IVirtj 

fllinqs. Thot is bec,~use ::;t,~te filings rna'~., in fact, be inherentl~d more rnode~;t 

or less ne'.I'is\,vortl""d on the ,werage than federal filings. If this is ~;o--and our 
,'; " . ..,; ., .. ~ -. ; '-. • t-.. -. -.- .-.. -. -.' .. -, ,~, , I-•. ~ 1 .~, , , "" ,~~ ........ 4 4 L.. .... 4 ; 4 ; .... 4 L...... ~ ~_~. ,_ .• ~ _ "'~"" ~ 
I I II U II iI~ ~ III 1.111:. L. oJ ;:'1:.::0 I.H Ii t: y Ut:I LI VI' t> U H Y t: ~ I. 1.110 l I l I ::' - - 1.11 t: y I I:. oJ llj I II t:. \'\' :::0 

covera!~e or feder-,jl ,j::; opposelj to state cases 'NouJd not srlOw U-"jl. an!~ 

~lartiCL~lar case \'voul,j twinq more putrlicity to (rle sponsonng org,jnization if 

filelj in feljerE!1 COI.u-t. It is ne'Jr1ld impossible to estattlish r-eli05trJe re::;earcr'l 

I ulj!~ernen t ::; ,jt,t)U t ':,l.Ich r-na tters--ul ti ma te I'd po! it icE! J or ed it.oria] 

ludqen'lent:;,--"Nlll \o'ijnd fr-on', one otlserver t.o ,Jnother. It is conceIvable., f.f'len, 

U"Jijt sorne orgoni2otion-:; hove ~(:tuolly received rnore publicity for cornporoblld 

coveral~e to feder-al o',/er state filings. The slight discrepencies '3eem too 

8Er:::;jlld accountelj for tlY the 05::;sumptions that state filings have usualJ!d tleen 

r'nore limil.elj in their scope 'Jnd trlerefore less newsworth~~, 

Notrring in. our findings suggests that publicity is unimportant to PILOs, 
nl, .... l._; •.. ,..-"',....,...,..,-,.. .• ;.-.~.- .,." ...... '1 t" 11 ' fl d -. t I.,' d f ruullt...ll'::j t...UII~IUt:1 OULlII::' 1I10Y vv8 ln uence eC1Slons ,0 pur~ue one!i!!:L IJ 

c'Jse nJther than another, But we fi nd no strong evi denee to sug~~est t.hM 

publicitld c:onsiljerations influence ctwice of jurisdiction, because. 1) Our 

questionnaire suggest.s trlat polic:y emphasis or issue focus dlct.ates choice of 

juri sd I C t.i on i or mo::; t organi za ti ons; 2) our' surveys of ne\'vs COV8r-Elge In 
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natlonal nevvspapers sug~~est. that rno::;t organizetions ere quite atrle to 

I~enerate putll i ci t~d without resor-t to I it i gElti on: 3) our surveys of 

newscoverage "avera 11" sugge.st trial. state fil i ngs do recei ve coverage in 

rough porportion to their number in relation to overall "putrlic interest" 

filings; 4) our more detailelj :3l.wvelds of news coverage of particullJr 

organizetions do not SrIO\,\i that federal cases receive greatly disproportionate 

coverage and the ::;J i grit Iji spr-oporti ons we Iji d observe seem to tie re,:tdi 1 ~d 

accounted for by the possitlilitld tJlat tJle IJctW:!l federell filings involvec 'N8t-e 

inrlerently more ne"lvs'vvor-U'''d tJlljn the state fiJirll~s cO'v'erelj--or not 

covered--in these '::iJrnples, 

In ';Utrl" pubJiclty trla~~ tie irnponijnt. t.o many F'ILOs but it Ijoe~: not seen"1 

to playa significant role in influencing crloice of jurisd ction. '\'\Ihat does, 

tJlet"!'? In Hie section tlelO'r'v V'le tr!d t.o provide sorne answers. 

III. Pat tern s 0 f P I L I] J i ti 9 a t ion i n fed era I Ii S. s tat e co ur- t s 

Generating an unbiesed sample of "public interest" cases is 8xtremelld 

difficult. Much rnore difficult Hlat It rnay seern--or trlan \'V8 oursel\,'e':: 

i ni ti all!d supposed. As \'ve notelj ,jt tJI8 outset of thi s r-eport ther-e i~; no 

commonly agreed conceptuel definition Ijnd certainly no clear operational 

definition of wt"Jat a "public lnterest" 1m'\' suit is. Courts Ijo not keep trock of 
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"public interest" filings on 13 separate listing. Ellen if one hod 0 cleon 

opera ti ana I defi nit i on, one caul d not reedil y di sti ngui sh the "pub Ii c interest" 

filings from the rest by the limited information supplied on docket sheets. 

Picking out likely "suspects" from the case nar: 8S or capsule summaries 

would yield eratic results because many PIL cases do not disclose their 

nature in the case nome or capsule summelry. One could only go through e 

limited number of courthouse records by thi s method, in eny event, and the 

choi ce of courthouses to vi sit woul d undoubtedl y bi as the surv~y 

somewhat--though in unpredictable ways. 

I n the fi rst secti on of thi s report, we exp I 8i ned our reasons for 

adopting a working definition of "public interest" litigetion es those cases 

brought by self-avowed (and IRS certified) "public interest law 

orgemizations." This is, as we noted, an artificially restrictive classification 

in several respects but it is still a useful and convenient operational 

definition. As we noted in Section 2, above, our initial effort to survey the 

character of PI LO fi lings by di rect quest i onnai re was frustrated by the 

unwillingness or inability of most organizetions to supply deteiled 

cherecteriz6tions of their cases. We then sought to develop our own data by 

requesting docket listings ond ennual reports from these orgenizetions. Meny 

orgelni lOti ons di d respond but after much effort we found thelt these vari ous 

case compilotions could not be reduced to reliable stetistical breakdowns. 

Di ff erent organi zat ions responded with very di ff erent and largely 

incompetible reports: some sent glossy brochures describing only "highlights" 

of their casework (end then usually in vogue terms), others sent quorterly or 
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semiannual "st,~t.us reports" on pending cases, which mentioned all cases in 

perti cular i nterva I s but provi ded no means of assessi ng long-term trends (or 

even results v-dthin the given interval). Our frustrations with this effort 

finally led us to adopt an altogether different approach_ 

The West Publishing Compony offers a computerized word-scanning 

service wrlich operotes much like /Ve~~'is but covers all reported court 

opinions in the United States. West Publishing Co. is the principel reporting 

service for both state and federal court decisions. The service, cal1ed 

.~J/est/~J'Jo'.. allov-ted us pick out every published opinion in whicr, the name of at 

least one organization on our list was mentioned. As with our IVexis survey, 

liVe found that. many of these hlestle'lJ'J" citetions were misleading. Often 

organizetions were simply mentioned in an opinion because some previous 

case with the organization's name had become a precedent. Often the 

orgeni zet i on's name happened to coi nci de v-lith a phrase wi de I y used in court 

opinions without any intention of referring to that organization. Finally, 

many organizations were named in footnotes acknowledging their c'Jmict/~ 

briefc; and we decided to exclude these citations, as well, in order to 

concentrate on cases directly litigated by PILOs, themselves. After combing 

out all such extraneous references, we were oble to bul1d 0 doto set with 

al most 1400 cases. 

Thi sis a suffi ci ently large sample to justify much confi dence in the 

statistical patterns it discloses. but Iflle should acknowledge some of its 

limitations before proceeding. First, it obviously excludes every case that is 

not connected with em orgoni zoti on on our 11 st --even though, os we noted in 
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sec. 1 .. man!d CElses 1 it i gated by commerci al law fi rms or brought by Qa'llc,t 

cit i zen's groups mi ght we 11 fall withi n some reasonable defi nit i on of "pub Ii c 

interest" litigation. But as we also not"ed fnsec.T;'"ff is reasonable to tlssume 

that established PILO's set the example for others and their activities are, at 

any rate, of speci a I interest in themselves. 

Secondly, our sample excludes many cases where one or more of our 

PILOs were extensively involved in the litigation but was not directly 

mentioned in the court opinion. Thus, for example, fJ1est/8J'Jo' found only 31 

casps where the involvement of the NAACP Legal Defense Fund was directly 

acknowledged .. though that organization has actuellly been responsitrle for 

hundt-eds of seperate sui ts. Vva have no way of knowi ng how many cases that 

should have been in our sample of PILO cases were excluded in this way, but 

the di recti on of the resul ling bi as seems cl ear. It systematicelly understates 

the number of cases where a f-'; LO is the gui di ng spi rit but there is an ectua 1 

named pleintiff other than the organization itself--es in Brown v. Board. As 

cases of this sort seem to be e larger proportion of stete cases .. this tdes 

probeb I y has produced en undercount of state cases in our overa 11 sElmp 1 e. But 

even this is uncertein .. given the much greater preference for federal 

litigotion by almost ell groups. 

Fi noll y, our survey techni Que obvi ous I y excludes a great many ceses 

Ii ti gated by P I LOs v'lhi ch si mp I y ne'.'~r resulted in reported opi ni ons. There is 

in some ways e seri ous defect though in other respects it may be an 

adventage. Most fil i ngs inmost courts never come to a formal judgement on 

the merits ond this is probably true of most PILO filings, too. Meny suits are 
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filed as e pressure tactic in H-Ie full expectetion that U1e opposing party will 

settle before the case comes to trial. Some suits may be filed without much 

investment of time or:.effort in_tha.e1{l).ec1aUon that they will be dismissed on 

-- standi ng or r1 peness or' non-revi eV'labil ity grounds. Other suits that are 

decided on summary grounds--even where the decision is in favor of the PILO 

or PILO-client--may go unreported precisely because there IS not much of a 

contest or not much at stElke. A survey of reported opinions thus assures a 

certain threshhold level of "seriousness" which makes stEltisticEll 

compElrisons, in some ways, more meElningful and reliable. It is partly for 

thi s reElson that a number of soci e 1 sci enee researchers have e 1 ready adopted 

this survey technique. The absolute numbers involved may not be reliable 

i ndi cators of ectua l, aggregate fi lings, but thi s survey does a 11 ow us to make 

useful compari sons betvveen tr-enljs and patterns withi n vari ous catagori es. 

Our catagori es are deri ved from the most common defi nit ions of "pub 1 i c 

interest lew"--and the most common rationales for PILOs: the legal 

representation of "underrepresented interests." It is, of course, difficult to 

say which "interests" are "underrepresented" without establishing some cleElr 

baseline standard for adequate "representation." But the apologetic literature 

on "public interest" litigation commonly focuses on two cetagories of 

"underrepresented interests": those "interests" that are vulnerable in the 

political process because they belong to "discrete and insulElr minorities" and 

those "i nterests" thElt are so di ffuse and wi de 1 y shared that they tend to lose 

out in political competition with norrower but better organized "interests." 

Thus we can di vi de P I LOs bet ween those that c I ai m to speak for di stl net 
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i I "client" groups, on the one hand, end those that claim to speak for breed public' 
r:: 

~ I "causes".,. on the other. ~~ .have subdivided the "C1:8nt." gn:"uPs among three 

~--~.-~ types.~.oLc.QnslLlu.e.nc.i.e.s~ .. .w.bi.c.b...ha.v.e_. some .. r.eco.gntzob 1 e difJ erem;J~s_jJL.1 ego1 ___ . 
it I l~ and po1itico1 standing: 1) racial and ethnic minorities ("colored people," 

I "Native Americans," Hispanics, ASian-Americans, etc.) 2) non-racial 

"minorities" (women, homosexuals, ex-convicts) 3) the physically or mentally 

I handicapped. We have subdivided "cause" organizations into two broad 

cfltagories: 1) "environmental" edvocates., and 2) "consurner" fldvocates. These 

ultagories are closely perBllel to the self-identifications of orgenizations 

1 i sted by the All i ance For Just ice, whi ch makes c 1 assifi cat ion in these terms 

operationally reliable. They are also close enough to conventional political 

catagori es to make them useful for descri pUve purposes. 

The ACLU tlcounts for such tl large portion of our sample and its cases 

were sufficiently diverse that we decided to break out its ceses separately. 

Finally, there were 0 number of groups with diverse or ambiguos concerns 

which we also determined to separate from our other classifications. The 

breakdown of groups end cases in these catagories is shown in Table 1.5, along 

with thei r di stri bull on bet ween state ond f edera 1 courts. (We have supp 1 i ed e 

1 i st i ng by i ndi vi duo 1 groups in Appendi x II.) 
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TABLE 11.5 

DISTRIBUTION OF PILOs AND CASES BY CATAGORY 
CATAGORY NO. OF GROUPS TOTAL NO. CASES NO. OF FED CASES NO. OF ST ATE CASES 

Consumer c' 'J 171 (13%) 135 (13%) . 36 (12%) 
Environmenta 1 12 380 (28%) 317 (30%) 63 (21 %) 
Racial/Ethnio Minorities 16 111 (8%) 87 (8%) 24 (8%) 
nc,n-r ~ci.~ I t"1ino)riti~s 32 238 (17%) 178 (17%) 60 (20%) 
Handioapped 9 41 (3%) 33 (3%) 8 (3%) 
ACLU 1 34!5 (25%) 267 (2!590) 78 (26%) 
Other 19 81 (6%) 54 (5%) 27 (9%) 

TOTAL 1376 1071 296 

NOTE: P",roentage figures in parentheses are the portion of total oases of that juris
diction in that category; that ;S, percentage of each column dO\ltn. 

As noted earlier, our sampling method probably yields an 

overrepresentt'ltion of cases from "cause" PILO--consumer and environmental 

groups--because such cases are most likely to reDort the name of the 

sponsor-ing organization in published opinions. Thus the proportion of Ct'lses in 

each ct'ltegory (the percentage figures indicated in parentheses) cannot be 

treated as a reliable reflection of the actual distribution of cases, even 

r-eproled cases in which our sample of PILOs was involved: organizations 

representing minorities and' the hendicepped were undoubtedly involved in 

hundreds of cases which do not appear in this survey because names were not 

recorded in the published opinions. 

Similarly, the overall distribution of cases between state and federal 

courts in this sample is misleading because most of the state cases are 

appelete decisions, while the federal cases are about evenly divided between 

district court anc appellate court decisions. That, too, is an artifact of the 

sampling process: whereas formal opinions by federol district courts are 
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almost always reported, decisions tlY state trial courts are usually not 

published by the major reporting services. But, as we hav8 61so noted above, 

there is no more relioble st.etisticol method of comparing coseloods both 

because no other statistics at-e avail6ble and because other means of 

generati ng such fi gures waul d obscure the difference bet ween seri ous I y 

litig6ted cases 6nd mere pressure-tactic filings. 

At ell events, we think the main value of our sample lies in the 

compari sons it makes possi b Ie withi n catagori es or withi n juri sdi cti ons, 

where the veri ous bi ases of our samp ling techni que ought to be operati ng in 

consi stent and therefore largely di scountab I e ways. With thi sin mi nd, the 

most stri ki ng fi ndi ng in Tab Ie 1.5 is trle reI at i ve uniformity of the breakljown 

between c6tagories within each column. The m6tching percent6ges suggest 

trlat each category of PILO devotes epproximately the seme proportion of 

Ii ti gati on to state cases as to f ederEll cases--whether or not the actual 

proportion is 1 to 4 as these figures might suggest or closer to 1 to 2 as an 

estirrllJte of the unreported st6te tri61 court decisions might suggest. The one 

exception is the environmental category and as we will see this is 0 

consistent thread, whichever wey one views the d6ta. Environmentalist 

groups do seem to have 0 di st i nct 1 y stronger pref erence for f edero lover sto te 

forums, compared with PILOs in other catagories. And, os we shall see, when 

looking to results, this is the only catagory of PILO litigotion that fares 

notab I!d I ess we 11 in stat.e forums. 

But before turning to litigation results, it is useful to eX6mine our 

initial finding that all catagories, except environmentailSlS, devote equal 
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proportions of effort to state and to federal litigation. Might this very 

interesting finding simply be an artificial or misleading consequence of the 

\''I'ay we constructed the initial catagories? Table 1.6 shows the distribution 

of cases in federal and state courts when grouped by the primary 

subject-matter of each case, rather than by our classification of sponsoring 

organi zot ions. 

TABLEII.6 

DISTRIBUTION OF CASES BV SUBJECT MATTER 

IN FEDERAL AND STATE COURTS 

SUBJECT TOTAL CASES FED CASES STATE CASES 

Envi ronmental 287(21%) 247 (23%) 40 (14%) 
Hea 1t h /Safet IJ 

Envi ronmental 126 (9%) 100(9%) 26 (9%) 
rest heti c / rec reati 0 nal 

Consumer 40 (3%) 27 (3%) 13 (4%) 

Po 1 iti cal Process 229 (17%) 163 (15%) 66 (22%) 
Gov't Accountability 

Civil Rights/ 307 (22%) 287 (27%) 20 (79.:) 
Discri mi nation 

Freedom of Information 35 (3%) 35(3%) 0 

Other 270 (20%) 159(15%) 111 (38%) 

Attorne~'s Fees 73 (5%) c- 'C%) .J ~I '.. .... 1 20 (7%) 

NOTE: Percentage figures in parentheses are portion of cases vith that subject 
matter in given j urlsdtction; that is, percentage of col umn dO',y'n. 
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Tab 1 e 1.6 confi rms the di sproporti onate re 1 i ance of envi ronmental 

groups on federal courts J at least in cases dealing witr, he.:llth and safety 

concerns. The re 1 at i ve 1 y greoter proporti on of stote coses deel i ng with 

"political process" and the smaller proportion dealing with "discrimination" 

points to one of the key differences between federal and state litigation 

pat terns for the "consti tuency" (or "mi nority" representation) PI LOs: in 

federal cases, these groups ore more inclined to pursue direct discrimination 

cases whereas more of their state cases deal with "political process" claims. 

Overall, however, the distribution of cases among SUbjects Ijoes not suggest 

that our catagorizing of the groups in Table 11.5 is highly contrived or 

altogether at-t ifi ci al. 1 t merely remi nds us that the mi x of ceses ~ n eny one 

category may conceal si gnifi cant differences bet\-veen tbe stete and federal 

columns--differences we \'vi11 explore in greeter detail below. 

I f we return to the breakdown of cases by catElgori es of sponsori ng 

organizations, we can observe another striking comparison between state and 

federal litigation by looking at case outcomes in eecrl category. Table 1.7 

shows the breakdown of case outcomes for the various catagori es of federol 

cases, whi 1 e Tab 1 e 1.8 shows the same breakdown for stete ceses. 
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TABLE 11.7 I 
OUTCOME OF FEDERAL CASES BY SPONSOR I NG P I LOs I PILO CATAGORV o ISM ISSEO ON JUR IS- LOST ON HER ITS PARTIAL FULL 

o ICTtON AL ISSUE SUCCESS SUCCESS 

ENY IRONMENT AL 12 (4%) 124 (39%) 72 (23%) 86 (27%) I 
CONSUMER 20 (15%) 51 (38%) 15 (11 %) 39 (29%) I 
RACIAL MINORITIES 1 (1%) 16 (18%) 27 (31 %) 41 (47%) 

NON-RACIAL "r1INORITIES" 19 (11%) 54 (30%) 30 (17%) 60 (34%) I 
H AND Ie APPED 1 (2%) 5 (15%) 10 (30%) 15 (45%) 

I ACLU 6 (2%) 71 (26%) 66 (25%) 100 (37%) 

OTHER 5 (9%) 20 (36%) 10 (18%) 12 (21 %) I 
NOTE: Percentage figures in parentheses refer to portion of cases in that category decided 
in th<lt W'''y ; th<lt is, p~rcl?ntilgq of roW' .,oross. PE'rC9ntilgE'S do not ¥ld to 100% b9C.,US9 

I cases settled by interim consent agreement between the pdrties are omitted. All "outcome" 
figurl?s ar", from t.he point of view .)f the PILO involved. 

TABLE 11.8 I 
OUTCOME OF STATE CASES BY SPONSORING PILO I 

P ILO CAT AGORY o ISM ISSEO ON JUR- LOST ON MER ITS PARTtAL FULL 
ISO ICTtON AL ISSUE SUCCESS SUCCESS I 

ENY IRONMENT AL 11 (17%) 27 (43%) . - ":;0) 15 (24%) 

CONSUMER 2 (6%) 13 (36%) 4 (1 t %) 15 (42%) I 
RACIAL MINORITIES 1 (4%) 7 (29%) 1 (4%) 12 (:50%) 

I NON-RACIAL "MINORITIES" o (0%) 20 (33%) 9 (1 :5%) 28 (47%) 
'" 

HAND IC APPED o (0%) o (0%) 2 (25%) 8 (75%) I 
ACLU 2 (3%) 20 (26%) 9 (12%) 36 (46%) 

OTHER 1 (4%) 14 (:52%) 2 (7%) 10 (3'7'%) I 
NOTE: Percentage figures in parentheses and "outcome" figures as in Table 1.7 above. 

I 
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H cornpet-ison of the last colurnn in Table 1.7 'vviU"1 the ;.j·;l culunm in 

Table 1.8 ';uggests that every F'ILO category has a better bEltting average in 

·;tate than in federal courts--except en'·/i ronmental i sts, If \'ve combine the 

per-centage figures in the last tv~o columns and compare them with combined 

percentages from the first t'vvo columns--ior- stark 'vvin/loss 

cornparisons--the results look similar, except that the groups representing 

"r8cial minonties" (and to a limited extent the ACLU) "h'ill seem to fare v~orse 

in state courts, along with environmentalist.s, Trlese reSLJ1t'~ are surnrnerized 

:" 0 r C [I tV·,.' e nl e n c e i n Tab 1 e I. 9 bel 0 V'l . 

TABLE 11.9 

'vIIIN/LOSS RATES IN FEDERAL AND ST ATE COUF:TS 

BV SF'ONSOF: I NG F'l LO 

PllO CAT AGORY PERCENT "lOST" PERCENT "LOST" PERCENT "'tON" PERCENT "YON" 
IN FED COURTS IN ST ATE CRT. iN FED COURTS IN ST ATE CRT. 

ENV IRONt'1ENT AL 43% 60% 50% 40% 

CONsur1ER 53% 42'~ 40% 53% 

RACIAL MINORITIES 19% 33% 78% 54% 

NON-R AC I AL r1INO~' IT IE~; 41% 33% 51% 62% 

HAND IC AF'PED 17% 0% 75% 100% 

ACLU 28% 29'~ 62% 58% 

OTHm 45% 56':1':. .39~. 44% 

NOTE' Pl?rol?ntagl? iiglJro?s are deriv'?d from Tabll?s 1.7 ~nd 1.8 ~bl)vl? ,~nd oannot bl? ~ddl?d 
.;o,t.h€'r d')\ofn or across. 
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On the face of thi nl~s., these fi gures woul d suggest that all P I lOs except 

those representi ng envi ronmento I "causes" or roci e 1 mi t')ority "const ituenci es" 

would do as well or better if they pursued 011 of their cases in state t-ather 

thon f edet-o I courts. These results undoubtedl y do exp I oi n why envi ronmento I 

orgonizations devote e disproportionote omount of effort to federal litigation, 

es we sew in Table 1.5 and perhops exp I oi n, as well, why there are a 

disproportionate number of "discriminotion" coses in federol courts, os we sow 

in Tobl e 1.6. Bu·. \0010,':1 do other types of P I lOs still seem to pursue most of thei r 

cases in f edera 1 courts'? Or, to put the question more di rect I y, if most PI lO 

catagories do as well or better in stote courts, why aren't most PllO cases 

filed in state courts? Our survey provides several e)<planl3tions. 

The first and most obvious has to do with defendants--with the tar-gets 

of PllO litigation. All the cases in our sample ore civil cases, originated in the 

first instance tly PllOs, themselves. (\n!e ornllted criminal cases .. in other 

words, and the odd hendful of ct'lses where PllOs were originelly defendents in 

sutis leunched by government. agencies or some other party). Where 49 percent 

of the federel cases in our sample were filed ogainst 0 federal agency, none of 

the stote coses were. More subtle differences in the tergets of litigation 

revet'll other differences between these cotogories. Teble 1.10 shows the 

breokdown of defendents (or opposing porties in appeols) in federol coses by 

cotegory of sponsoring PllO. Teble 1.11 shows the some breokdown for stete 

cases. 
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PllO CATEGORY 

ENV IRONMENT AL 

CONSUMER 

RACIAL MINORITY 

NON-RACIAL 
"M INOR IT IES" 

H AND Ie APPED 

ACLU 

OTHER 

TOTAL 
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TABLEII.10 

OPPOSING PARTIES IN FEDERAL CASES BY PllO CATAGORV 

FEDER Al AGENCY ST A TE AGENCY lOC Al AGENCY BUSINESS OTHER 

246 (27%) 10 (3%) 9 (3%) 51 (16%) 4 (1%) 

103 (77%) 9 (7%) 3 (2%) 15 (11 %) 4 (3%) 

20 (23%) 32 (36%) 27 (31%) 4 (5%) 5 (6%) 

52 (29%) 58 (32%) 31 (17%) 25 (14%) 13 (7%) 

8 (24%) 18 (55%) 3 (995) 4 (12%) 0 

72 (27%) 91 (34%) 75 (28%) 22 (8%) 8 (3%) 

29 (52%)_ 11 (20%)_ 6 (11%) 6 (11%) 2 (6%) -'- ----- --. 
530 (49%) 229 (21 %) 156 (14%) 127 (12%) 36 (3%) 

NOTE: P('rcentag(' figur('s in par('otheses r('fer to percentage of cas('s from 
that PILO categot-y with that d~f~ndent, thCit is, pl?rcenhg(> of row aoross, 
Total figures are slightly higher than in previous hbles of federal cases be
caust- c .. s.;os w'ith multiplt- dt-fendents in different columns havl? been counted 
t\'fice, T echnica lly , then, percentagE' figures refer to percentage of a 11 defen
dents rCither than an oases: but th'" differeoo(>s in pl?rcent.lgt's c~lcul~tl?d by 
actual case would b(' negligibl('. 

TABLEI!.11 

OPPOSING PARTIES IN STATE CASES BV PllO CATEGORV 

PILO CATEGORY STATE AGENCY LOCAL AGENCY BUSINESS OTHER 

ENVIRONMENT AL 32 (51%) 20 (32%) 6 (10%) 5 (8%) 

CONSUMER 22 (61%) 6 (17%) 7 (20%) 1 (3%) 

RACIAL MINORITIES 11 (46%) 6 (25%) 5 (21%) 2 (8%) 

NON-RACIAL 39 (66%) 12 (20%) 9 (33%) 2 (8%) 
"M INOR IT IES" 
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HAND IC APPED 2 (25%) 4 (50%) I) (0%) 2 (25%) 

ACLU 29 (37%) 41 (53%) 5 (E.'~) 3 (4%) 

OTHER 13 (49%) 3 (11 %) 9 (33%) 2 (7%) 

TOTAL 149 (50%) 92 (31 %) 36 (12%) 19 (6%) 

NOTE: Pt>rc,;onhgt> figures in part>nthest>s as in Table 1.1 0 above. 

Table 1.10 reveals one of the distinctive characteristics of the 

"ceuse"-related organizations (environmental and consumer) as compared to 

a 11 the others: they are overwhe 1 mi ngl y preoccupi ed wi HI suits agai nst the 

federal government. And that is not surpri si ng .. because thei r concern with 

broed policy as opposed to particular constituencies naturally leads them to 

focus on litigation targets with the greatest policy leverage. Even many of 

their cases classified in Table 1.10 as having "business" defendants are 

actually suits about government policy wf-18r-8 the PILO has formally 

intervened on the si de of a government agency to help def end an agency rul e or 

po 1 i cy under chall enge by a regulated busi ness fi rm. For the same reason, 

these "cause" organizations focus a disproportionate share of their litigation 

instate courts on di rect state egenci es--where po 1 i cy 1 everage is greatest at 

the state level. 

PILOs in other categories are not so consistent. Thus the ACLU and 

P I LOs representing "raci a1 mi norit i es" and non-raci a1 "mi norit i es" spread 

their federal cases rather evenly among federal, state and local defendents, 

which might suggest that they are equally prepared to pursue 

rights-violations at whatever level they find them. The PILOs representing 
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the handicapped are most inclined to use the feder-oj courts 1.0 sue stote 

agenci es, presurnab I y because state Elgenci es heve the I ergest share of 

responsi bil ity--or pol i cy control--over the part i cuI er concerns of the 

handicapped; in other words, in their federol filings, PILOs representing the 

hEindi cEipped seem to operEite more ElS "cause" orgEini ZEiti ons thon i mmedi Elte 

const ituency organi zotions. In stote f11 i ngs, however, the di sproporti onote 

number of suits by handicopped PILOs ogoinst locol organizations--if such 

smoll numbers ore to be trusted--suggests that they are here opereting more 

es "constituency" organizetions, pursuing rights violations where they find 

them. The some explonation would seem to occount for the similor pot tern in 

ACLU stete filings, disproportionotely devoted to fining egElinst locel 

agenCies. PILOs representing rociol minorities ond non-rocial minorities 

show the opposite tendency, seemingly displaying 0 "cause" litigEition pattern 

in their disproportionate focus on state agenCies. And this seems consistent 

with the eEirlier finding that federal courts seem more sympathetic to direct 

di scri mi noti on cases. 

Tobles 1.12 and 1.13 put these patterns in better perspective by 

focusing on the charocter of the octual plaintiffs--rether than the defendent 

or opposing parties--in these cases. We have classified the plaintiffs in two 

different WElYs, displayed in parallel columns in these tobles. First, by 

technical legal characteristics: whether the "plaintiff" (that is the PILO or 

its clients, which moy be 0 respondent in on oppeol by the losing porty ot the 

tried level) is a conventional or "Hohfeldian plaintiff" (suing over distince 

threats to his own libF"rly or property) or whether the cloim relotes to 
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non-divisable public benefits .. so thet. the "plaintiff" is a mere vehicle to 

bri ng the issue into court (that is, a pure "pub Ii c interest pI ai nti ff"). Because 

the distinction is herd to apply in some cases, we have included e residual 

cotegory of "ombiguous" suits. Next we hove divided the cases among those 

where the sponsoring PILO is itself the nomed "plointiff" (usuolly indicating 

that no conventional individuElI plElintlff was 6v6i16ble), those where the 

sponsori ng PI LO is the exc I usi ve representot i ve of some conventi ono I 

plointlff(s), Elnd those where the PILO has joined 0 cooliton of sellerol parties 

suing together. Tt"le letter need not be a "coalition" of other PILOs or other 

organi zati ons by that is almost i nvari obI y the pat tern. I ndeed because of Hie 

we!~ we colated our cases in the computer, many of the "named pleintiff" 

cases maya I so i nvo I ve e coal i ti on of organi zati ons. 

TABLEII.12 

CHARACTER OF "PLAINTIFFS" IN FEDERAL CASES BV PILO CATEGORV 

P ILO CATEGORY HOHFELDIAN PURE PUB INT AMBIGUOUS" PILO PRIMARY PILO EXCLU PILO JOINED 
PLAINTIFF PLAINTIFF II NAMED PARTY S IVE REP OF 1« / OTHERS 

" 
NAMED PRTY 

II 
Environmenta 1 29 (9%) 265 (83%) 25 (8%) II 216 (69%) 13 (4%) 85 (27%) 
Consurn~r 17 (13%) 105 (78%) 12 (9%) " 77 (57%) 29 (22%) 28 (21%) 
Racial Minority 32 (36%) 35 (40%) 21 (24%)" 9 (10%) 26 (30%) 53 (60%) 
Non-Racia 1 Minority 120 (67%) 36 (20%) 11 (20%)" 5 (3%) 12!5 (70%) 12 (21 %) 
Handicapped 25 (76%) 6 (18%) 2 (6%) II 0(0%) 30 (91%) 3 (9%) 
ACLU 213 (79%) 36 (13%) 19 (7%) II 33 (13%) 217 (82%) 14 (5%) 
Other 17 (30%) 28 (50%) 11 (20%)" 6 (11%) 38 (68%) 12(21%) 

NOTE: Pt'rcentages add across each row on either sidt> of tht> double line. 
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TABLE 11.13 

CHARACTER OF "PLAINTIFFS" IN STATE CASES BV PllO CATEGORV 

PILO CATAGORY HOHFELDIAN PURE PUB INT AMBIGUOUS IiPILO NAt-lED PILO EXCLU P ILO .,10INED 
PLAINTIff PLAINTiff II PLAINTiff SIVE REP Of 'vi I OTHERS 

II NAMED PLAIN. 
II 
II 

Environment.;, I 3 (:5%) 53 (84%) 7 (11%) II :58 (92%) 4 (6%) 1 (2%) 
Consumer 10 (28%) 22 (61 %) 4 (11%) 11 (31 %) 15 (42%) 10 (28%) 
Racia 1 Minority 14 (58%) 8 (33%) 2 (8%) 0(090) 19 (83%) 4 (17%) 
Non-R:aoi:al Minority 37 (62%) 17 (28%) 6 (10%) 2 (3~) 47 (78%) 11 (18%) 
Handicapped 7 (88%) 0(0%) 1 (13%) 0(0%) 7 (88%) 1 (12%) 
ACLU 52 (68%) 19 (25%) 6 (8%) 4 (5%) 70 (90%) 4 (5%) 
Other 12 (44%) 13 (48%) 2 (7%) 0(0%) 19 (70%) 8 (30%) 

NOTE: Percentage fi9IJres in parentheses as in Table 1.12 above. 

T ~b leI. 12 ogoi n confi rms the di sti ncti veness of the "ctluse" 

orgoni 20ti ons--the enVl ronrnento I and consumer groups. No other cotegori es 

come close to these categories in their high proportions of "pure public 

interest" cases or in their high proportion of cases where the sponsoring PllO 

is the nomed porty. The "other" cotegory comes closet in proportion of "pure 

public interest" cloims (50%) ond thot is lorgely 0 reflection of the mixed 

issue focus of the orgoni2otions in this cotegory, which often joined in coses 

thot we clossified os "eo'v'ironmentol/sofety" or "consumer" os well os 

bringing some "politicol process" coses where there we no distinct victims, 

hence no conventional or "Hohfeldion" plaintiff. At the opposite pole in the 

AClU, which is the exclusive representotive of on octuol conventionol 

plointiff in some four-fifths of the federol coses in our semple. 
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n-Ie state court figures in Table 1.13 are onl!~ sir-ni1ar ot the opposite 

poles .. but the center of gravity has shifted notably toward the ACLU pole. 

Environmental groups still bring most cases in their own names and almost 

nver represent conventional plointiffs. The ACLU, Bt the opposite pole, still 

represents octua J conventi onal pI al nti ffs 1 n state cases and 01 most never 

sues in its own nome or in coel it ions with other groups. Whereos the other 

cotegories ore spreod between these poles in the federol somple, however, in 

the stote somp I e the other cotegori es ore much more like the ACLU pattern. 

In the nature of environmental litigation, environmental organizations hBve 

I it tl e choi ce in how they f ormul 6te thei r cBses--except to avoi d stBte courts, 

as t.hey do. But even "consumer" organi zet ions are notatrl y mor-e prone to fi nd 

some injured individual(s) to "represent" in state cases, suing in their own 

nomes only half os often os they do in the federal s6mpJe. They may not be 

able to find conventional plaintiffs with distinct individu61 clBims to more 

state "consumer" protection' but they are more apt to dress up thei r C6ses 6S 

if they were conventionol suits. The some shift is apporent in cases brought 

by PILOs representing racial minorities. Both our samples for this category 

undoubtedly understote the proportion of coses brought in the nome of 

di screte i ndi vi duo 1 s I becouse orgoni ZBti ona 1 nomes ore I ess likely to appeor 

in reports of such coses_ But the constrBst bet ween f edero 1 ond stote 

petterns in these coses probeb 1 y does refl ect rea I differences in strotegy in 

different jurisdictions: though PILOs representing rociol minorities usuolly 

do find some individuol victims to lend their nomes to their suits_ Their 

federol coses--ot leost in our somple--are less often obout individualized 
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grievances thon atlf)ut broad policy cleims where it is useful or sensitde for- a 

cOellition of PILOs to Join in the litigation (some 60% of our federal ::· ...... "18). 

In stelte cases brought by the PI LO category, such coo I it ions ewe f IJr- more 

infrequent (17%).. the bulk of the ceses do cloim to represent named 

i ndi vi dual s (83%) and on I y 41 ~ of the stote cases (compared with 64% of the 

federal cases) celn possibly be construed to deal with "public interest" rather 

thon individualized claims. PILOs representing non-racial minorities and the 

handicapped 6r-e already much closer to this pattern in the federal selmple but 

still slightly more so in the state sample. 

Two other comparisons confirm the pattern. TobIe I 14 ShOY'lS the 

diff erent otl j ects or remedi es sought by the vari ous PI LO categori es in our 

federol sample, while TobIe 1.15 shows the same breakdown for the state 

somple. 

TABLEIL14 

OBJECT OF FEDERAL CASES BV PI LO CATEGORY 
PILO CATEGORY CANCEL OR POSTPONE CEASE ONGOI NG AFFIRMATIVE DAt1AGES 

SCHEDULED FUTURE CURRENT PRAC- REMEDY 
ACTION TICE 

Envi ronmental 77(24%) 164 (52%) 60 (19%) 16(5%) 
Con~umer 8(6%) 90 (67%) 32 (24%) 5(4%) 
Raci a 1 Mi no rit; es 6(7%) 51 (58%) 21 (24%) 10 (11 %) 
Non- racial Mi norities 11 (6%) 67 (37%) 75 (42%) 26 (15%) 
He ndi ca p ped 1 (3%) 20(61%) 5 ( 15%) 7 (21 %) 
ACLU 8 (3%) 166 (62%) 51 (19%) 42 (16%) 
Other 7 (13%) 24 (43%) 17 (30%) 8 (14%) 

TOTAL 118 ( 11 %) 582 (54%) 261 (24%) 114 (11 %) 
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TABLEII.16 

OB,JECT OF ST ATE CASES BY PILO CATEGORY 

PI LO CATEGORY CANCEL OR POSTPONE CEASE ONGOI NG AFFI RMATIVE DAMAGES 
SCHEDULED FUTURE CURR~~T PRAC- R~MEDV 

ACTION TICE 

Environmental 21 (33%) 39 (62%) 2(3%) 1 (2%) 
Consumer 2(6%) 20 (56%) 7 (19%) 7 (19%) 
Ractal Minorities 4 (16%) 6 (25%) 4 (17%) 10(42%) 
Non- racial Mi norities 9 (15%) 17(63%) 6 (22%) 0(0%) 
He ndi ca p ped 1 (12%) 6 (75%) 1 (12%) 0(0%) 
ACLU 7 (9%) 50 (64%) 17 (22%) 4(5%) 
Other 4 (15%) 32 (54%) 12 (20%) 6 (10%) 

TOTAL 48 (16%) 170 (57%) 49 (17%) 28 (9%) 

Comparing the last two colums in each table, one can see that 

affirmative remedies were more often sought in state cases then feder-al 

cases for every category PILO, though the difference is not always as sharp as 

it is for PILOs representing racial minorities (42% of federal cases vs. 17% of 

state cases seeking affirmative remedies). Beneath these crude comparisons, 

we suspect, are greater differences in the scope and intrusiveness of the 

remedial orders issued by federal courts compared wah state courts. The 

lesser reliance on affirmative injunctions corresponds to a notably greater 

re 1 i ance on damage payments, at 1 east for P I LOs representing raci al 

minorities (42% of state cases, as opposed to 11 % of federal cases where 

damage payments were sought) end consumer PILOs (19% of state cases, as 

opposed to 4% of federal cases). Somewhat to our surprise, t.he first column 
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lin eoch tob I e--suits to conce I or postpone schedul ed future oct i ons--does not 

show lorger percentoges for federol ceses. "de had supposed that the stete 
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sample would be significantly lighter on such cases because we assumed they 

would appear more "speculative" or political or non-justHioble to state 

judges--the "injury" ot stoke not yet having occured. But the failure of the 

data to show thi s pattern moy si mp I y i ndi cate that our "object" eotegori es 

were too crude to capture thi s eff eet. 

Fi no 11 y we con compare f edercll end stote do to with regord to the bosi s 

on whi ch sui ts are deci ded. We di vi ded our sample i nta four possi bil it i es as 

shown in Tobles 1.17 ond 1.18 below. 

TABlEII.l7 

BASIS FOR DECISION OF FEDERAL CASES BY PllO CATEGORY 

PI LO CATEGORY U.S. CONST. FED STATUTE STATE CONST. STATE STATUTE 

Envi ronmental 13(4%) 301 (15%) 0(0%) 2 (1 %) 
Consumer 5(4%) 125(93%) i (1 %) 4 (3%) 
Racial Mi nority 43 (49%) 4S (51 %) 0(0%) 0(0%) 
Non-racial Minority 45 (25%) 121 (68%) 2 (1 %) 8(4%) 
Ha ndi ca p ped 1 (3%) 25 (78%) 2(6%) 3(9%) 
ACLU 
Other 

TOTAL 

79 (30%) 137(51%) 1 (t %) 48 (t 8%) 
14(25%) 42 (75%) 0(0%) 0(0%) 

200 (19%) 796 (14%) 6 (1 %) 6S (6%) 

NOTE: Percentage figures in parentheses refer to portion of cese~ from 
that category decided on that bases I that is) percentage of each roW' 
roW' across. Percentages do not alW'ays add to t 00% because a small 
number of ca36S classified as decided on the basis of admi nistrative 
rules have been omitted. 
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TABLE 11.18 

BASIS FOR DECISION OF STATE CASES BV PILO CATEGORV 

PILO CATEGORY U.S. CONST. FED. STATUTE STATE CONST. STATE STATUTE 

Envi ronmental 2(3%) 2(3%) 3(5%) 55 (87%) 
Consumer 2(6%) 1 (3%) 4 (11 %) 29(81%) 
Racial Mi norities 7 (29%) 1 (4%) 0(0%) 16 (67%) 
Non-reciol !"linor. 6 (10%) 9 (15%) t (2%) 43 (72%) 
Handicapped 0(0%) 0(0%) 2(25%) 6 (75%) 
ACLU 31 (40%) 2 (3%) 7 (9%) 38 (49%) 
Other 3 ( 11 %) 2(7%) 6 (22%) 16 (60%) 

TOTAL 51 (17%) 17 (6%) 23 (S%) 203 (69%) 

NOTE: Percentage figures in porenthese$ as in Te!ble 1.17 above. 

The most stri ki ng fi ndi ng that emerges from these two tab I es is that 

the groups which rely most heavily on federal constitutional claims in federal 

cases--PILOs representing racial minorities (49%) and the ACLU 

(30%)--continue to be the groups most reliant on federal constitutional 

claims even in state cases (29% for racial minority PILOs, 40% for the ACLU). 

Thi s suggests that these categori es take thei r cases to state courts in those 

stotes where they expect more sympathetic judges or quicker results and do 

not need to worry about the scope of remedial power. Conversely, 

environmental ond consumer groups, which are most dependent on federal 

stotuatory claims ill their federal cases, are also most dependent on stote 

statuatory claims In their state filings and presumably file only in those 
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states with porticul dr1 y conveni ent or congeni 01 stotuotor-y provi si ens for 

litigation. No category seems to rely very much on stete constitutionell 

c 1 eli ms J with the possi b 1 e excepti on of the hendi cepped emd the 

miscellonceous "other" groups ond even here the numbers ore too small to tIe 

very re 1 i ab 1 e. Gi ven thet most state canst i tut ions track the broad 1 i berty end 

equell ity guarantees of the federal const itut i on--and some provi de more 

detoil ed guorentees on issues of contemporory concernJ like sexuo I 

equellity--the relative pucity of state constitutional claims in our semple is 

pert i cuI erl y stri ki ng. It may be a reflection egain of our stlmpling 

method--since state constitutional cleims may most often be brought in the 

neme of i ndi vi due 1 s wi thout any acknowl edgement of the sponsori ng 

orgenizetion. Still the pattern in our semple is so drame'!tic thet we suspect 

it does reflect (though perhops to on exaggerated extent) the pattern that 

would eppear in a larger or more reliable semple. And if so.' it is plellsible to 

see thi s pattern as confi rmi ng the domi nant impl i ceti on of our other 

comporisons: stote judges ore much less prone to assume an activist 

policy-me'!king roleJ beyond the bounderies of conventione'!l adjudicetion., than 

federal judges. 

To sum uPJ then: If we simply compare win/lOSS scoresJ state courts 

seem to be ot leost os hospitoble to "public interest" litigotion os federol 

courts. but the opneoronce is decepti ve. Envi ronmental groups J bri ngi ng the 

kinds of coses thot ore hordest to' disguise or reformulete as something other 

than "public interest" cloimsJ do worse in stote courts then in federol courts 

ond tend l in foct l to ovoid stote courts more than other groups. Overall J more 
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state cases are ebout individual claims and more are brought in the nelme of 

individual victims rather than or-ganizations. Fewer state cases involve 

affirmative remedies. Of course .. ceses with this abstract description can 

still hl~ve very drom'otic consequences: it only required a single conventionel 

pI oi nt ~ ff to overturn New Vork's cri mi no 1 sodomy stotute J thereby 1 ego 1 i zi ng 

homo~)exuolity in the state. But the foct that few state cases in our sample 

invoke stote consU tull ono 1 provi si ons suggests that state courts are 

gene/rally more reluctant to accept novel constitutional cloims even where a 

PILO bent on "law reform" might press the claim through a perfectly 

conventi ona I or noturo 1 pI eli nti ff. Thus the ki nds of PI LO Celses brought in 

stote courts ore different, except for orgonizeltions like the ACLU which can 

adapt their federal claims to stete jurisdictions when it is convenient to do 

so. 

The difference in the kind of claims involved for most PILO categories 

may go far in exp I eli ni ng why PI LO coses ore more often found in f edera I 

courts: federal courts are simply more receptive--or offer more 

leveroge--for the sorts of claims most PILOs seek to pursue. 

The unstated ossumption in this analYSis, of course, is thot PILOs file 

thei r cases where they heve the best chance of wi nni ng. But we do not meen 

to suggest thot thi sis the on I y consi derot ion determi ni ng choi ce of forum .. 

Sti 11 1 ess do we meon to suggest thot i ndi vi duo 1 "pub Ii c interest low 

orgonizotions" decide where to file porticulor coses on the bosis of obstroct 

comparisons between "stote" ond "federal" courts. On the controry, our cose 

survey confirms the indications from the earlier section of this study that 
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most orgoni zoti ons speci 01 i ze in CElses the!d fi nd most oppropri ote to one 

forum or onother. Thus the Environmental Defense Fund~ the Neturel 

Resources Defense Council end other net i one I envi ronmente 1 orgeni zeti ons 

rorely file suits in stote courts. The "envir-onmentel" cases in our stote 

sample derive lorgely from regional orgenizations, like One Thousond Friends 

of Oregon, specializing in state cloims in perticular jurisdictions. Similorly, 

most of the "consumer" coses in our state somple derive not from the 

we ll-known Woshi ngton-bosed consumer advocacy organizations (l i ke Rolph 

Nader's "Publ i c Ci ti zen") but from small regi ona 1 groups, 1 i ke the Ari zona 

Cent.er for Public Interest Low .. specializing in the kinds of coses they con 

pursue effectively in their own state courts. But we can still ask why there 

6re not more organizations filing more ceses in the litigotionol "niches" mode 

.ovoil ob 1 e in porti cuI or stote cour·ts. 

The probable reeson is that these niches ere not very attroctive to 

"public interest lew organizotions." On the one hand, they provide less policy 

leverage than suits f3eeking to enlist the brooder remediol powers of federol 

courts or suits i nvoki ng the brooder, more Elct i vi st constructions whi ch 

federol courts give to the federol constitution. On the other h6nd~ the kinds 

of genuinely individuol, client-centered suits thot seem to be most 

successfully pursued in stote courts con olso be quite reodily pursued by 

non-P I LO 1 awyers--commerci all owyers bri ngi ng domoge suits on 0 

contingency fee basis, for exemple, or Legol Services Corporotion lowyers 

operot i ng well wi thi n the Ii mi tot ions imposed by the LSC chorter ond 

guidelines. We suspect thot most stote-centered PILOs operote where end os 
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they do trecouse, like the Arizono Center for Public Interest Lew, they receive 

direct. state subsidies to pursue certain kinds of litigation. PILOs dependent 

on fund-raising from private individuals or from private foundetions ere fer 

more likely to prefer federol filings where they con seem to hove more policy 

impact. 

These conclusions seem to be confirmed when the pettern evident in 

ou'" overa 11 stote somp lei s di soggregoted by stote. We hove broken our the 

cases in Co I if orni 0, New Jersey and Oregon state courts becouse these were 

the t.hree most heavily represented states in our sample. For the most pert, 

the st,'jte courts thot hove ottrocted the most PILO litigation do not seem to 

t.reat t.hese coses very differently or to have ottrected particularly different 

kinds of ceses from other stote courts. Table 1.19 compares overall results. 

TABLEII.19 

RESUL TS OF 5T ATE CASES B'Y ST ATE 

STATE DISMISSED ON LOST ON MERITS PARTIAL 
JURISDICT. ISSUE SUCCESS 

Colifornio 2 (2%) 28 (29%) 15 (15%) 

New Jersey (4%) · .. 8 (26%) 2 (7%) 

Oregon 9 (20%) 17 (39%) 6 (14%) 

All Other 5 (1 %) 48 (38%) 14 ( 11 %) 

NOTE: Percentage figure~ i n parenthe~e8 refer to portion of ca8e8 
from that state decided in that way, that is , percentage of row 
across. Percentage figures do not add to 100% because cases 
8ettled without trial are omitted. 

FULL 
SUCCESS 
44 (45%) 

14(50%) 

11 (25%) 

54 (43%) 

..... ," ".....,....,.·~r· 
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Compari ng the percentage fi gures suggest that Cali f orni a arflj New 

Jersey courts are somewhat more hospitable to PILO claims--but only to a 

slight degree. Oregon courts look distinctly less sypmathetic but trlat is 

because such 0 di sproporti onote share of Oregon cases are environmental 

suits} which do less well in every jurisdiction. In fact} the converse is 01so 

true} as Table 1.20 shows: Colifornio and New Jersey state courts hove 

ottrocted 0 disproportionate shore of those kinds of coses thot do better in 

state courts J genero 11 y. 

State 

California 

New Jersey 

All Others 

TABLE 11.20 

.. P L A I NT IFF S" IN ST ATE PI L 0 CASE S B V ST ATE 

Hohfeldian Pure Public Ambig!:!2.Y2, II P IlO Primary. PllO Exclu-
Plaintiff Intrs~ Claim II Named P ady_ s;ve Rep.. of 

II 'Named Prty.:. 
II 

53 (54%) 34 (35%) 11 (11 %) II 10 (10%) 75 (77%) 
II 

15 (54%) 11 (39%) 2 (7%) II 5 (18%) 21 (75%) 
II 

6 (14%) 36 (82%) 2 (5%) II 38 (86%) 6 (14%) 
II 

62 (49%) 51 (41%) 13 (10%) II 22 (17%) 80 (63%) 

NOTE: Perc~tage fiqurt>S in paren~ht>Ses refer to portion of cases in that 
~btE' 'With th.1t kind of plaintiff (on qithqr ~idq of th~ double 1in~) I that i~ I 
percentage of each row across. 

PllO Joined 
'W lathers 

12 (12%) 

2 (7%) 

0(0%) 

24 (19%) 
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Tt18 Colifornio ond New Jersey coses in our stote somple ore not. even 

more likely to invoke state constitutional claims: only '7% of the Californio 

cases do so and 14% of the New Jersey casesJ compared wi th 4% of the Oregon 

coses and 13% of 011 other stote coses. Whot most distinguishes Colifornio is 

on unusual system for cloiming. attorneys fees in successful suits ogainst the 

state government--o systen porolleling the federal statuatory prOVisions for 

federollitigoUon but rore in stote liUgotion.,D 

More generous ottorney fee provisions or more extensive subsidies to 

PILOs in other stetes would doubtless encourage more PILO litigation in state 

courts. But if f edero I courts ti ghtened standi ng requi rements ~md other 

berriers to "public interest litigationJ" this would almost surely not translate 

into a large shift of PILO octivity to stote courts. On the basis of our findings 

in this surveYJ we would expect the dominont result to be 0 lorge decline in 

PILO litigation. 
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NOTES 

1. Note, "In Defense of an Embattled ~10de of Advocacy: An Analysis and 
Justification of Public Interest Practice," 90 YALE L.J. 1436 (1981) 

2. Burton A Weisbrod, Joel F. Handler, Neil K. ~~omesar, "Public Interest 
Law: .. 4n Economic and Institutional Ana(,vsis," (Berke ley: University of 
California Press, 1978). The definition cited in the text appears at p. 
20-21. 

3. Ibid., p. 62 

4. The changes are we 11 summarized in Stewart) "The Reformation of 
American Administrative Law," 88 HARV. L. REV. 1667 (1975) 

5. See) e.g., "Environmental PolICY Formation and the Tax Treatment of 
Citizen Interest Groups)" 39 LAV{ B.(CONTE~1. PROS. 21 and "Citizen 
Participation at Government Expense," 39 PUB. ADMIN. REV. 477 (1979) 

6. This is one of tl-le pr~incipal conclusions in Orr, "StandIng to Sue: Interest 
Group Conflict in Federal Courts)" 70 APSR 723 (1976) 

7. See Adams v RIc'lJardsoll, 480 F2d. 1159 (1973), Wliich has contlnued 
under ttie name of every Secretary of Healttl, Eduction ami Welfare (since 
1980, every Secretary of Education) and continues to gener~ate new rounejs of 
litigation over the adequacy of federal enforcement of civil r~igtlts laws in 
seventeen southern and border~ states. 

8. Re 1 i ance on pub 1 i shed op i n ions is by now a standard techn i que in soc i a I 
science research on I it igat ion trends, though it arguab Iy ris~(s '30me 
distortion by neglecting undecided cases or cases decided without opinions 
or cases unreported in the any major service. See, e.g.) Wenner) The Environ
mental Decade In Court( 1982) and Lake) Environmental Repuat/r.J/7: The 
Political Effects ollmplementatiol7( 1982). 

9. This is an hypothesis advanced by Weisbord, among others (see PuLJlic 
117terest LaK< pp. 88-89) and not at all advanced as criticism. 

10. See California Code of Civil Procedure) § 1021.5 at 14 Ann,Cal.Codes 51 



--- ------ --

APPENDIX ONE 

Pub 1 i c Interest Organi zat j ons Covered in News Survey 

Coverage of F edera 1 Cases 

American Civil Liberties Union 
Aviation Consumer Action Project 
Capital Legal Foundation 
Center for Auto Safety 
Center for Constitutional Rights 
Center for Law in the Public Interest 
Environmental Defense Fund 
Food Research Action Center 
Friends of the Earth 
Mexican American Legal Defense Fund 
Mi grant Lega 1 I~Ct i on Project 
NAACP Legal Defense Fund 
Pacific Legal Foundation 
Public Citizen 
Public Interest Law Center of Philadelphia 
Pub 1 i c Advocates 
Southern Poverty Law Center 
Women's Legal Defense Fund 

Coverage of State Cases 
American Civil Liberties Union 
Center for Auto Safety 
Center for Law in the Public Interest 
Environmental Defense Fund 
NAACP Legal Defense Fund 
National Center for Youth Law 
Pacific Legal Defense Foundation 
Pub 1 i c Advocates 
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I Women's Legal Defense Fund 
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Coverage of Non-Litigation Activity 

American Civil Liberties Union 
AViation Consumer Action Project 
Business and Profession People for the Public Interest 
Center for National Policy Review 
Center for Science in the Public Interest 
Center for Auto Safety 
Center for Constitional Rights 
Center for Law in Ule Public Interest 
Disability Rights Defense Fund 
Environmental Defense Fund 
Food Research Action Center 
Friends of the Earth 
Mexican American Legal Defense Fund 
f1ental Health Law Project 
f1igrant Legal Action Project 
f10untain States Legal Foundation 
NAACP Legal Defense Fund 
National Council of Senior Citizens 
National Consumer Law Center 
Pacific Legal Foundation 
Public Citizen 
Pension Rights Center 
Public Interest Law Center of Philadelphia 
Pub 1 i c Advocates 
Public Education Association 
Southern Poverty Law Center 
Women's Equity Action Center 
Women's Legal Defense Fund 



APPENDIX TWO 

Pub 1 i c I nterest Organ] zat j ons Covered ] n Case Survey 

A.C.L.U. 
American Civil Liberties Union 

Consumer Groups 
Arizona Center for Law in the Public Interest 
Center for Law in the Public Interest 
Center for Science in the Public Interest 
Consumers Union 
Institute for Public Representation 
Media Access Project 
National Council of Senior Citizens 
New York Lawyers for the Pub I ic Interest 
Pub 1 i c Advocates 
Public Citzen 
Public Interest Law Center of' Philadelphia 

Environmenta I Groups 
Conservation Law Foundation of New England 
Environmental Defense Fund 
Friends of the Earth 
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Lake Michigan Federation 
Natura I Resources Def ense Counc i I 
Northwest Environmental Defense Center 
National Wildlife Federation 
Sierra Club Legal Defense Fund 
Trustees for Alaska 
One Thousand Fri ends of Oregon 

Groups Representing Racial/Ethnic Minorities 
Asian-American Legal Defense Fund 
Advocates for Children of New York 
A.dvocates for Basic Legal Equality 
As i an Law Caucus 

Children's Defense Fund 
Cllicano Education Project 
Cent.er for National Policy Review 
Chicago Lawyers Committee for Civi I Rights 
Childr'en's Rights Project 
Educat ion Law Center 
Equal Rights Advocacy 
Fair Housing Clinic 
Juvenile Law Center of Philadelphia 
Lawyers Committee for Civil Rights 
Lawyers Committee for Civil Rights of Boston 
Legal Services for Children 
~'lexican American Lega I Defense Fund 
Migrant Legal Action Project 
NAACP Legal Defense Fund 
Native American Rights Fund 
National Committee Against Discr'imination in Housing 
Nat i ana I Counci I of Black Lawyers 
Puerto Rican Legal Defense Fund 
Rutgers Urban Legal CI inic 
Southern Lega I Counci I 
Southem Poverty Law Center 



Trial Lawyers for Public Justice 

Groups Representing Non-racial Minoritjes 
Bill of Rights Foundation 
Center for Constitutional Rights 
Coalition for Medical Rights for Women 
Government Accountabi 1 i ty Project 
Gay Rlghts Advocates 
Larnbda Legal Defense Fund 
Legal Services for the Elderly Poor 
f"1assachusetts Lega I Reform I nst itute 
Rutgers Constitutional Litigation Clinic 
Student Advocacy Center 
Women's Justice Center 
Women's Legal Defense Fund 
Wornen's Law Project 
Women's Rights Litigation Clinic 
Women's Rights Project 
Youtti Po Ii cy and Law Center 

Groups Representing the Handicapped 
Carolina Legal Association for f"lental Health 
Developmental Disability Law Project 
Disabi 1 i ty Rigrlts Center 
Mental Health Law Project 
National Association for the Deaf Legal Defense Fund 
Nat iona 1 Center for Law and the Deaf 
Western Law Center for the Handicapped 

Other Groups 
Advocates., Inc, 
Capital Legal Foundation 
Florida Justice Institute 
League of Women Voters 
Michigan Legal Services 
National Organization for the Reform of f"'larijuana Laws 
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Public Education Association 
Pension Right.s Center 
Suburban Act.ion Institute 
San Francisco Lega I Cornrn i ttee for U~ban Affairs 
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PART TWO: 

A COMPARATIVE VIEW OF HABEAS CORPUS 

This study offers statistical evidence for three distinct claims about the 

h~1beas corpus Jur'isdict.lon at' U.S. dlstrict courts. First) we offer eVldence 

that some JUdges are more inclined than others to provIde extended 

consIderation to habeas petitlOns and some Judges more lnclined than others 

to rule favorably on tlabeas petitlOns. Second, we offer eVIdence that thlS 

variation IS as gt'eat or greater than differences between Judges on state 

appellate courts l reviewing crIminal convictions from the same states. 

Thlrd, we offer eVldence t.hat the variation among federal Judges is 

attributable 1n some part to diHerences in the personal backgrounds -- and 

therefore) presumablYI t.o differences in the personal attitudes or 

predlspost lOtiS -- of the judges. 

Trle inItial section of this report (1mmediately following) see~~s to put 

these flndlngs In proper context by hlghligMing several key assumptions in 

the contemporary debate on federal habeas jUrisdlction -- assumptions 

whIch our flnd1ngs may call into question. The section that follows explains 

our statlstical methodology. EnSUing sections revIew the data and findmgs 
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which support the conclusions cited above. We take them up in the report in 

the same order as we have outlined them here. 

ASSUMPT IONS I N THE HABEAS CORPUS DEBATE 

The Framers of the U.S. Constitution had such rligh regareJ for the Wrlt of 

harJeas corpus that, even before they hatj added a full Bill of Rights, the 

Framers included in the original text of the Constitution a prohibition 

aqainst Ule suspension of Ule writ. Historically, the "great writ," as it was 

called, was regarded as the bulwark of civil liberty because it guaranteecJ 

trle rigrlt of any per'son incarcerated by the government to crlallenge the 

legality of rlls detention in the ordinary courts. In this sense, rlabeas corpus 

is ineJeed an ultimate safeguard for trle fundamental constitutional principle 
'" 

that "no person srlall be denied ... liberty ... without due process of law." 

But, of course, where due process tms been accorded -- where, that is, 

the opportunity for a fair trial has been made available -- the Constitution 

does not prollibit incar'ceration as a form of punisllment. Histor'ically, 

tllerefore, resof't to Ilabeas c0rpus was actually rather rare in the United 

States; apart from wartime or extreme emergencies (wIlen the Constitution 
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a llows even the writ of habeas corpus jtse I f to be suspendeci), government 

orflclals very r'arely tried to imprIson people wlt.tlout. any opportunity fOf' 

trial. Even where convicted imiividuals questIOned the fairness or adequacy 

of the trIal they had received, it was not necessary to seek redress by filing 

a petItion for a Wf'lt of tlabeas corpus where state courts offered routine 

appellate procedures (as federal court.s did) from the outset, in federal 

cr'imlnal cases), Because tr,e ConstItutIOn makes the ~lUarantee of due 

process a matter at' feder'al law} anyone convicted In state COlH'tS could, HI 

prUlClple, ol)taln r'eview of the corwictlOn by the U.S. Supreme Court tJwOUgti 

direct appeal. For the most part, federal distr'ict courts h;3d few occasions 

! 
to exercise the writ of r,abeas corpus. 

This chanqed in the 195'Os and 60s, when the Supt'erne Court for t.he first 
".1 ., r !..'...l'S:.!:I.r:_ !,:.~,~;>.J 

tIme authorized federa 1 district courts to issue the 'Wrlj}to state pr'isonet's 

z 
cornplaltling about inadequate trials at the state level In et'fect, ttle 

Supreme Court shareli with the federal district courts its own auttlority t.o 

act as the ultImate guardIan or due process in crIminal justice. Tr'lal 

convIctions wllich had already l)een appealled (sometimes more than once) at 

tr,e state level coulli now be appeal led again to felief'al district courts 

ttit'ougr, pet.lt.JOn::; for' Ilabeas corpus -- and if rejected, ttiis appeal mlgr,t be 
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pur'sued yet further in the federal courts of appeals before an attempt at a 

fmal appeal before tl,e Supreme coun, 

ThlS use or habeas corpus has remalned quite controversial, more so 

lncieed than many other innovations in crlminal Justice launched by the 

Supreme Court H, the post-war decades. Un I ike otl,er Court rul ings on the 

r'igMs of the accused" the enlargement of habeas cor'pus did not simply lay 

ciown new sta(}(jarcfs for state courts to follow or upt,old in their' own 

deC1Slons. It rather' established new forums or appeal in which to cl,allen~w 

the applicatlon of tt,ese standards. This imposed a new burden or 

responsibi lity on fe(jeral district judges, a burden that increased quite 

(jramatically during the 1960s and 70s -- at least as measured by U,e number' 

of habeas petitions filed each year. In 1961, state prisoners fi led 1,020 

t,abeas corpus petitions in U.S, distr'ict courts, By 1971 ttlat figure !,ad 

swo lIen to 8,372. The number or habeas pet i tions subrn i tted by state 

pr'isoners to t"eder'al district courts remainecJ over 7)000 each year 

tt,roughout the 1970s (except for 1977 wt,en U,e figure was s I iglft ly be low 

3 
thlS) and by 1982 tile number of petitions !,ad climbed l)ack to 8,059, 

The burden on t"ederal district courts was undoubtedly e>,~ceeded by ttle 

new burdens imposed on state prosecutors, now compelled to defend state 
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relIef) and that almost half the petitions were screened by magistrates, thus 

b 
greatly redUClrig the case burden on federal distnct judges, themselves. 

Where the number of habeas filings eacti year has remained relatively 

constant since the early 1 970s) moreover, the number of federal district. 

.lul1ges has been expanded by more than one-third and as a proportion of 

overall civil filings, habeas petitions had indeed dropped from 10.4% in 1970 

6 
to 3,9% in 1982. Even the extra wor'kload for state prosecutors may be 

exaggerated) g1ven that the overwtie 1m ing majority or pet it ions can, it 

seems., be successfully repelled with rather mechanical counterfilings. The 

occasional release of a dangerous criminal may be more than counterbalanced 

by the occasional grantlng of relief to persons improperly conVicted. 

The last claim is very hard to evaluate, however) because there is no 

simple means for determining whether federal judges are really more likely 

than state appellate Juclges to reacti a fair or proper determination of 

wrlether due process lias been fully observed. f"lucti of the controversy over 

ttie t'ederal rfabeas jurisdiction Indeed seems to rerlect, as much as anythIng 

else) an under'lying resentment by some state oHicials against the routine 

review of state criminal Judgements by federal Judges. Since opportunities 

for appeal are already available at the state level--and state Judges are 
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already requiretl by the Constitution to uphold tl,e federal due process 

standards declared by tI,e U.S. Supreme Court--SOrlie state officials question 

tIle continuing logic of the system and have applauded Supt'eme Court 

declSlons Of' the last ten years wt,ich have somewhat reduced the scope of 

7 
federal habeas Jurisdictlon. The Reagan administration has urged some 

furtl,er' limitations on federal habeas jurisdiction over state prisoners. q 

Tt,ose who argue for' mamtaining broad access to fe-·jeral t,abeas review 

lriSlst tt,at federal jUdges provide an lmportant additional safeguard for due 

pr'ocess. Tt,e argument need not rest on tr,e claim that federal Judges are 

mher'ently more fair-minded or reliable than state judges. But claims about 

tr,e superJority Of' federal forums are usually entwined in arguments for 

maintaininQ broad access for federal habeas review. The alternative 

argument -- that additional forums for appellate review are always 

Wot'ttlwhfle in themselves -- is too readily answered by the reductio ad 

absurdam: if five levels of review are appropriate) why not seven or twelve 

or twenty? Arguments about the superiority of federal judges are based 

almost ent ire lyon anecdota 1 or high ly sub ject lve and impressionistic 

assessments) r,owever, Or else, it is at'gued that federal jUdges must be 

more reliable because they r,ave life tenure) wrlile most state Judges do not 
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-- an ar'gument that} if it coulel justify an expansion or federal habeas 

JurisdlctlOn, would equally seem to Justify tr,e elimination or almost. any 

federal deference to st,ate court judgments. 

There IS certainly no easy way to test the claim that t"ederal courts are 

rlior'e faw-m mded, impar't la 1 or r'e I iab Ie than state judges and to this e>::tent 

relIance on apr/or/ or' impressionistic argurnents t"or Hie claim can hardly be 

faulted. But Impressions diHer: some observers claim that the proressional 

qualIty or state Juelges) like the professional quality or state law 

enforcement oHicials generally) has improved quite conSiderably since tr,e 

1950s and 60s, as reapportionment, desegregation and large-scale population 

11 
shifts have alleviated some or the worst sources or bias in state politics. 

Abstract arguments) moreover, cut both ways: if state judges may be 

influenced by mechanisms of e lectora I accountabi I i ty (which by now are 

rather indirect in most states)., the life tenure of federal Judges may provide 

more opportunity for them to give vent to personal biases. And preSidents 

may be more concerned with the partisan) ethnic or ideological background of 

candidates for' district cour't judgesrllps than with their pr'oressional 

qualities. There are) without. question) many very capal')le and conscientious 

federal dlStl'ict judges) but t"ew observers deny that ti,ere ~1re also many 
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state Judges wtlO are extt~emely capable and conscientious} as there are 

undoubtedly a certain number of less worthy Judges in botll federal and state 

courts. The argument for extending federal review of state court judgments 

muse In tIle end, rely on characterizations of state jUdges as a wllole and of 

federal Judges as a wtlole. 

We certamly do not claim to offer decisive evidence Ilere on the relative 

pr~ofesslOnal merlts of state and feeieral judges. Rather we tlave sought to 

test one -- posslbly disputable --cort'olary of U',e notion U)at federal judges 

are more professional or reliable) as a class} than state appellate judges in 

assessing the fairness of state criminal proceedings. If federal judges, as a 

class) exerClse more professional detachment and devote more conscientlOus 

consider'ation to Uleir cases than state jUdges., we might r'easonably expect 

ttlat federal decisions would show more uniformity of response from Judge 

to Judge ttlan state decisions. In other words, as we expect that a more 

professional judiciary will display more consistency than a more politicized 

or' undisciplined judiciary, we should expect federal judges to reach similar 

results among themselves more often than state judges -- if tr,e federal 

judges) as a group) do indeed constitute a more professional (or less 

politicized and undisciplined) judicial corps. In fact} r,owever, our study did 
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not find trds to be so. Wrdle our various findings to tt,e contrary at'e hardly 

conclusive eVlliencel one way or the other. they do suggest that the 

assumptlOn or greater professional competence or discipline in federal 

judges is at least quite questionable. 

MEASURING VARIATION IN HABEAS DECISIONS 

The Administrative Office or the Unlted States Cour'ts maintains rougli 

statistics on the character and disposition of habeas filings in the federal 

courts on a year to year basis. We considered a four year samp Ie of these 

statistics, embracing district court filmgs betv,Ieen 1979 and 1982 

(Inclusive), TI,e four year sample allowed us to gather a relatively lar~w 

number of decisions for each individual Judge (or rather, for many mdividual 

Judges), whIle avoidmg -- we hope -- any SIgnificant distortions tI,at miglit 

result from conSidering individual decisional patterns over a more extended 

period of time. In ot.her words) we assumed that. each judge in the sample 

would I,ave received more or less the same mix of cases 1n 1979 as in 1982 

and tl,at the jUdge's personal inclinations j degree of competence or 

consclent lousness j or avera 11 out look toward habeas revIew would not have 

changed significantly between 1979 and 1982. These assumptions) of 
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I 
I course, may be questioned. But we t'elt that the risk or distortion fr'om 

I 
chan~ws over time was outweighed by the advantages or a larger sample --

and combining decisional results for a four year period obviously increased 

I our sample of decisions per Judge quite considerably. 

I As we assumed ttiat each indivIdual judge received approximately the 

I same mix of cases from year to year wittiin ttiis period) so we also assumed 

I 
that each Judge received approximately the same mix of cases as all or his 

fellow Judges Wittiln the same dlstr'iCt. TI'IIS assumption} too} may be 

I questioned. It will seem more or less plausible, depending on how rIgorously 

I one chooses to define "the same." Ul t imate IYJ no two cases are exact ly a I ike 

I but there are an enormous number of differences or distinctions that might 

I 
be drawn between cases. We have assumed that cases are distributed more 

or less random ly among judges within the same district and therefore that 

I over a large enough number or cases) each judge will receive rougtily the 

I same share of peculiar or unusual or troublesome -- or ultimately of 

I meri tori ous -- cases. 

I 
~ 

TIle plausiblity of any comparisons plainly rests on getting a high enough 

number or cases per JUdge. And this is the first difficulty we encountered 
1 I J: 

~ 
" r,; 

with the A.O. data. Federal district judges are continually commg on and 
I 

~ 
• I ~ 
S; ., 
~: , ,. 
~A 
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90in9 off tl,e bencl, and the period 1979-1982 saw many new appointments 

each year, beyond the level of retirements, to accomodate a mandated 

expansion in tl,e syst.em. Thus many judges entered our sample with only one 

or two years' wortl, of cases because they retired in the course of 1979 or 

1980 or were only appOinted in 1981 or 1982. Then, too, the overall number 

of habeas petitions fi led each year varies enormously from one federal 

Judicial district to another'. f"lany judges ruled on only a small number of 

petitions dur'ing the wllole perJOd at' our sample because tl'ler'e were so few 

petitJOns filed in their districts. To accomodate small numbers) we 

resorted to statistical weighting lievices, as explained below. 

AO statistics report the ultimate "disposition" of each civil case in a 

code with four altematives: judgement for 1) plaintiff, 2) defendant, 3)both, 

4) unknown. In relation to habeas petitions, t.he "unknown" classification 

rnay occaSionally reflect ttle uncertainty of docket clerks 1n the varIous 

distr'ict courts, ttlougtl clerks we interViewed inSIsted that they always do 

repor't results in the first three classifications. The compilation of figures 

we receIved from the A.O. had high proportions of "unknown" results -- more 

in most districts than anyone of the first three results -- because results 

are automatically classified tllis way wl~len tile deciSion is terminated at an 
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early stage. A separate code classifies each case according to "procedural 

proaress at t.erminat.ion" and ttlose marked as terminated 1) "befor'e issue 
~, 

joinecl," or 2) "after 0'otion decided but before issue joined," or 3) arter 

"issue joined [when) no other [subsequent) court action" -- that is, all cases 

llisposed of at a preliminary stage of consiclerat.ion before JUdgment on the 

merits -- are marked as having "unknown" results. For' habeas cases, almost 

all tIle "unknown results," therefor'e, reflect thresl,olll dismissal of tile 

petitIon on some basic procedural gr'ound like "failure to exhaust state 

remecii es." 

Concentrating on those cases classified witl'r one of the three Jnitial 

"disposition" codes (that is, the "known" results), we grouped judgrnent. "for' 

plaJntift''' (that is, the pr'isoner' riling a habeas petition) with jUdgment "for 

both" as representing those results where petitioners had won anything at all 

from federal habeas appeals. Since prisoners may state several claims in 

several diHerent petitions or lump various, (logically) unrelated claims in 

the same petition, the distinction between "judgment for plaintiff" and 

"Judgment for botl, [plaintiH and defendentJ" has no operational signifIcance 

for evaluating habeas results. "Judgment ror plaintiff" can mean many 

diHerent things, depending on the nature of the petition but there IS no 
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plausible ratlOnale" in trds context, for distinguishing "judgment for 

plaIntiff" results fr'om partial jUdgment for plaintiff results (that is) 

JUdgments marked as "for both" plaintiff and defendant on various issues in 

ttle sarne petition), We then divided tr,e sum of cases "for plaintiff" and "for 

both" by the total number of cases each judge had (jecided (exclus1ve of those 

marked disposition "unknown) to find each judge's percentage of favorable 

habeas rulings. (['-'lost of our results wer'e calculated on trlis basis. We 

C11SCUSS tr,e ratlOnale for ignoring "undecided" cases in ttle next section ancJ 

(jo provilie computations based on "decided" as we II as "unknown" cases in the 

section that t'ollows.) 

This figur'e -- percentage of favorable rulings (Pfav) -- is not, of course, 

very meanmgful in itself. We use the term slmply as a rough benchmark for 

comparative purposes witl/in a jJ.:Jrtlcular context A judge with a high Pfav 

1S not necessarily more "favorable" to leniency for state prisoners) more 

"favorable" to broad assertions of federal Judicial authority or more 

favorable to anything else. We simply use the figul'e to measure variation 

among judges witlufl tile same district on the assumpt.ion) again} that at 

,least within a single district, the mix of cases consiclered by each judge is 

likely to be relatively similar. Our working assumption is tr,at large 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 

~ I t;. 

I~ 
rf; 

I l~ 
~ 
~ 
" i'{ 

l~< 

I ~ 
~ 
,t 

~j 
I,) 

I ~ 
l~ 
t: 
i: 
rZ 
?~ 
[~ 
.S. 
~i I il; 

~, 
t~ 
t: 
:i 
~ I ". 
~' 

~ 
~ , 
~~ 

I ~ 
c 
'i 

~ I. 

e ,-

I !;l-

~ 
~~ 
" ., , 
§ I ~ 

E I f 
~ 
~ » 
~ 

I ~ 

~ 
~ /, 
~ 
~ 
~ I ~ 
~ 
r, 
t.:: 

~ 

15 

variatlOns between the Pfav figure for judges in the same district will 

r~flect -- to some degree - - differences in the outlook or tendencies of the 

lndiv1dual jUdges. . ~ 

To compare the variation among Pfav figur'es in eacti district we used a 

simple variation formula, which shows the average difference between 

individual Pfav figures wittiin a district and the mean Pfav in that. dist.rict. 

For each district, we cornputed the mean Pfav (0[' f"IPfav) by addIng each 

Judge's mdivll1ual Pfav figure and tr,en dividing by the number of judges: 

~"1Pfav = 2: U 1 Pfav) + U,)Pfav) .. , + ~PfaV) 
- "- -

N N N 
where N = number at' 

judges in ttiat district. 

JlfaV =: Pfav for judge Jo 

We then computed the variation (VPfav) for each district as follows: 

VPfav= 2: J.J.1Pf3V - MPf3V)2 + U£Pf3V - MPfav)2 ... + ~Pfav - MPfav)2 
N N N 

The squaring eliminates differences in sign so that a Pfav figure less than 

~'1Pfay will be counted equally with PfaY figures greater than the district 

variations. This is a standard statistical technique. Taking trle square root 

of the entire result still reduces the variation to the proper scale for 
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think,ing about percentage variations, that is, between 0 and 100. (In 

practice, the square root of VPfav does not exceed 50 because it measures 

average variation from the mean,) For convenience, however, we perfurmecj 

our computatlOrlS and present results below on the basis of the VPfav figure, 

as srlOwn above, WiUlOut takinq square roots. ... 

This is, in one sense, a conservative view of variation, because tile mean 

-- against which HIe varlations in individual Pfav are actually computed-

1S necessari ly influenced f)Y trIose very same Pfav figures. Comparisons 

with a mean Pfav are probably more reliable, however, than w1th a district 

.;7Ver,:~~7f:' which simply lumped all petitions together and calculatecJ the 

portlOn of favorable r'ulings to decided cases, irrespective of whicr) Jurjge~3 

they had been decided by. This average might be unduly influenced by the 

fact that some judges decide more cases than others. On H)e other hand, a 

Pfav is prob21bly mor'e reliable, the larger the number of deci5ion5 on which 

it is based. To see the issue clearly, consider a judge who decided only two 

petitions and rejected both. He would would have a Pfav of 0, but so would a 

judge who deciderj 200 petitions and rejected all of tr)em. The latter figure 

is obviously more meaningful or reliable than the former. 

To take account of this, we recalculated means and variations wiH, a 

simple statistical weighting formula, giving more wei~Jht to those jurjges 
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wiU, larger numbers of decided cases by welghting each judge's Pfav in 

proportion to the number of cases he decided. Trle weigr,ted dlstrict mean 

(WtrvIPfav) was thus calculated as follows: 

WtMPfav = 2: w 1JJ.1Pfav) + w2 (J2.Pfav) + ... ~ kiuPfav ) 

WeN) WeN) weN) 
. where: 

Wn =cases deci

ded by jUdge ,I
n 

W= total cases 

The weighted distrlct variation (WtVPfav) was then calculated like this: 

WtVPfav = I ( w 1-) hlJ Pfav - WtMPfav)2 + (':f4 )~Pfav - WtMPfav)£ 
(WIN) (N) (W/~I) - (N) 

Even weighted in this way, variatlOns in Pfav are consideraL)le in some 

districts and quite minimal in others, as shown in Table 111.1. Why? TIle 

Adnilrlistrative Office was prepared to give us data on imiividual JUdges only 

after concealing the actual identity of each Judge bellind a code number. This 

m<.~kes it difficult to go behind the data we have. But AO. st~1tjstics lio allow 

us to explore the meaning of these variations in sornewhat greater detail. 

And we have found some ways to get around the limitations inherent. in tt-lis 
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data 

Assessing the A.D. Data 

The data collected by the Administrative Office allow us to consider two 

additional variables beyond raw dispositions for and against habeas 

petltlOners. First, we can compare "decided" cases for each judge (those 

classified as jUdgments "for plaintiff" or "for defendant" or "for both") vvith 

tota I cases for each Judge (i.e. - the three c I asses of cases above as we II as 

those clasSlfle(j as "unknown" m result) to compute a percentaqe declded 

(Pdec) for each judge. We can also calculate the portion of each Judge's 

habeas caseload derived from state prisoners (as opposed to the total number 

of petitions, derlVed fr'om federal as well as state prisoner's), yielding a 

dlHerent per'centage flgure (Pst). Using the same formulas we used for 

Pfa'v, we calculated means (f'1Pdec, MPst, WtMPdec, WtMPst) and varlations 

(VPdec, VPst) WtVPdec, WtVPst) for each district. In most distrlcts, the 

mean Pdec is rather low, while the mean Pst is rather high) reflecting the 

fact that most tiabeas pet it ions are fi led by state prisoners and most of 

these petitions ar'e disposed of on threshold procedural grounds. Table 111.1 

shows the initial breakdown of petit.ions by distr'ict and the flgures resultmg 

from ttlese computations. 
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I 
I 
I 
I T ABLE III. 1 

ANALYZING HABEAS DECISIONS BY DISTRICT 

I 
Feder'al No. of ~~o of "deci-

I DIstrict I jUllges llell" cases I f'-'IPdec I 
1st (II' 

MPst f'-'IPfav I VPdec I VPfav 

Maine 10 14.52 95.83 10.00 * * 
I f"'lass. 1 1 175 23.60 86.65 1.72 273.06 ?20') - . "'-

N.HatlJp. 3 184 38.79 95.73 11.90 416.71 ')5~ 8c 
.!.. J. J 

Rho Is. 'i ")8 . ...,789 87.130 ')'"\ ,),) 349.32 ?') 4S I 
L. .!.. L-J .• .!-L.LL 

P RIco 9 138 42.21 93.89 17.58 308.05 33492 
2nd (.Ii'. 

I Conn. 9 1135 51.74 ~~ 'II 7.24 1172.61 8.40 ~)J._ 

r~ ~ I \I 7 4c 8.82 92 'J' 13.16 70 'lC 38.55 1'1 r. ,) -, . ._1 -.J .L_' 
E.N.Y. 13 86° 49.96 88.51 4.82 124.45 11.58 L 

I SJ~.Y. 33 1842 63.73 81.36 8.52 237.36 114.76 
W.N.Y. 4 354 51.21 93.88 5.02 24.79 12.95 

I Vrrnt. ,) 4 8.11 81.08 0.00 17.09 0.00 L 

3'rd CI'r. 

_Del 4 118 36.69 98.81 8.33 121.24 37.49 

I N.,J 15 633 44.44 96.43 5.52 748.90 0'· 05 .t...li .. 
E.Pa. 6 10 01.00 94.82 22.22 3.49 740.74 

I f"lPa. 6 991 63.55 27.70 9.94 122.55 9.94 
W.Pa. 16 371 47.32 15.90 4.88 403.47 45.00 
Vir.ls. 3 23 4.50 84.78 33.33 78.19 1066.67 

I 4tll D'r. 

f"ld. 13 684 30.53 98.16 3.60 178.10 14.26 

I E.N.C 7 1461 62.98 94.81 7 -5 465.59 67.34 I.J 
[vU{C 6 33 * 100.00 5.34 * 29.27 
W.N.C 3 319 22.94 0.14 11.93 ')45 - '-9 11.93 _ I Li.b. 

I S.C 11 266 43.03 98.50 2.86 490.90 16.20 
E.Va. 13 1727 41.77 93.19 5.16 429.96 14.82 , 

I 
I 

_ •• ",,, ._ •• " ~~;..._~ ___ .----.:. ___ ' __ 0" __ 
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WVa. 6 847 42.11 99.16 7.04 126.94 26.54 
N,WVa, 7 260 22.60 98.02 6.21 142.49 6.12 I ,) 

S.WVa 4 154 47.92 93.44 10.09 145.70 1.09 
5tIJ Clr. 

I [La. 15 678 64.59 97.18 4.80 639.61 23.94 
r~1.La. 3 265 58.67' 97.87 3.18 1256.06 2.51 
WLa. 7 397 48.29 97.75 4.86 883.98 15.84 I N.f"liss, 3 48 11.99 8.14 19.35 19.74 193.84 
eM' c:: 186 62.01 95,65 2,61 ')'8 '8 8,17 ,,). lSS -) "- I . I 

I NTex. 13 1640 62.64 89.67 5.44 352.37 11.86 
E Tex. c:: 103 9.30 77.07 10.77 183.65 207.95 -) 

S.Te;( 18 1695 49,97 94.63 4.28 306.79 24.50 I W.Tex 10 433 29.12 78.75 12.23 530.79 101.79 
Canal Z. 1 ."" 50.00 75.00 50.00 * * L. 

I 6tIJ Clr. 

E I<y 8 641 67.65 7~ 9~ 
,),'1. j 5.54 0~9 5~) L.j _. C 7.07 

W.Ky. 5 335 43.62 96.39 18.36 479.92 59.07 I E.l"'lictl 17 936 49.27 86.37 5.73 361. 13 39.06 
W.1"'11ctl. 5 237 32.24 97.81 1.85 221.20 6.01 

I N.OtllO 19 1059 59.30 97.19 6.32 261.85 38.68 
S.Ohio 9 467 25.11 97.70 5.52 237.00 4.69 
E Tenn. 4 184 17.54 97.67 11.90 600.76 78.42 I f'tTenn. 3 119 24.68 97.46 9.28 235.60 2618 
v/.Tenn. 6 698 70.66 35.80 2.70 235.81 1.60 

I 7tIJ C/r. 

N Ill. 25 827 29.26 26.15 15.08 311.54 133.64 
E.ll1. 7 586 10.05 66.01 31.03 60.62 31.C)3 I S.ll1. 4 197 25.00 54.13 28.00 58.27 166.52 
N.lnd, 5 746 55.46 98.02 9.42 52.51 14,65 

I S.lnd, 6 602 66.97 34.66 2.96 107.00 4.61 
[Wis. 5 362 56.36 97.25 7.93 223.35 25.32 
W,Wis. 4 560 61.26 61.74 3.23 1197.27 10.19 I 
8tIJ Cir. 

E.Ark. 9 254 23.57 98.95 6.15 550,03 30.71 
I W.Ark. 3 42 1 1.76 94.52 36.84 12.40 36.84 

N.lowa 2 84 60.24 92,94 3.27 106.05 12.51 
S.lowa 4 174 51.64 93,75 12.00 368.77 32,66 I f"linn 8 234 32.89 44.39 7.32 821.45 123.97 
E.Mo. 7 238 26.64 94.00 6.04 868.08 18.84 I 

I 
-- -----------
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I WJ10. 7 4139 45.88 41.77 9.69 1713.47 24.64 

I 
Nebr I 460 46.03 96.80 9.32 138.86 178.06 ( 

N.Dak. 11 19.26 82.93 0.00 54.45 * 
S.Dak. 4 46 23.65 93.28 14.29 257.99 432.35 

I Alaska 3 22 26.53 84.62 6.25 50.82 58.59 
ArIz. 10 548 46.33 54.05 3.70 392.64 8.29 

I 
Neal 17 411 19.31 88.58 9.61 175.22 91.08 
E.Ca 1. 8 251 21.67 96.48 8.33 197.87 168.04 
C.Ca 1. 26 2676 61.12 61.74 3.95 765.37 6.10 

I S.Cal. 9 179 43.05 60.93 7.69 87.96 28.80 
Haw·i. 3 49 38.98 60.00 8.70 -'8~ 27 246.99 1(.,). ,J 

I I datio 2 7 8.96 89.74 16.67 98.44 1 1 1 1. 1 1 
[,-·lont. 5 83 63.33 99.11 8.70 * 28.75 
Nev. 4 101 21.71 88.75 9.86 550.66 184.75 

I Ore. 8 262 20.51 95.14 0.00 244.07 0.00 
E.Wash. 4 50 7.09 91.49 9 7~ 30.49 91.15 ,,}/ 

I W.Wash. 7 56 9.41 59.69 18.75 154.12 350.06 
Guam . ., 

5 16.67 63.49 25.00 * 416.67 L 

IOtll Cll'. 

I Colo. 8 70 6.35 79.21 22.22 42.63 599.65 
Kans. 3 ~6Q 31.53 35.55 0.88 820.02 0.64 j .' 

I N.t"lex. 5 95 15.03 94.03 18.06 416.70 560.72 
N.OkJa. 3 69 10.22 96.97 9.09 8 ~o 46.49 .) ;/ 

E.Okla. .? 
<- ISO. 22.73 95.50 0.41 401.25 0.41 

I WOkla. 
,. 

333 36.77 65.53 3.83 135.49 10.33 0 

Utah 2 4 2.27 92.31 66.67 45.63 111 1.11 

I Wyom. 4 q ~O 89.09 25.00 "* '* i 
~.j 

11 II til CIi'. " , i'. 

N.Ala. 1698 88.41 40.19 , 4 52.25 4.98 1277 , 
r. I [,-,1.Ala. 583 46.93 93.99 1.32 460.87 1.01 ,t 4 
~~ 

S.Ala. 
..., 

142 22.80 98.30 5.68 87.23 'I') 60 .) ~~. 

I ~I.Fla. 6 631 50.71 82.29 3.63 433.03 1.04 
t"1.Fla. 11 790 26.22 93.85 10.00 426.55 62.48 
S.Fla. 15 1189 23.73 89.99 7.67 914.58 139.5 

I N.Ga. 16 1002 49.60 63.73 5.06 416.69 16.65 

" 
~1.Ga. 2 93 20.88 98.14 8.89 189.05 69.60 

s' 
S.Ga. 4 66 14.70 98.28 9.80 94.89 64.33 li. 

I ~ 
1\ 
~} 
~; 

f. 
~F * = ()O meanino/(II floure 
~ I ~ t 
i 
~ I a'! 

I t' 
-----:-- '-' ~ -"' ---~-'-' 
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Note that the number of cases llsted in the third column from the left is 

the number of "deci<jed" cases only. The total number of cases in each dist-

rlct can be qUick,ly estimated by dividing the number of "deciderJ" cases by 

the r1Pdec figure in the next column to the right (after converting the 

percentage flgure there to declmal form). MPst figures are calculated on the 

baS1S of total case figures rather than the number of "decided" cases list.ed 

m the third column, The figures cited for "number of judges" in the second 

column from t.he left means all Judges to whom cases ln our sample can be 

attnbuted: the number is sometimes more and sometimes less than ttle 

number actually serVing in a particular dlstrict at anyone time) because 

judges carne on and went oft' the bench durmg the four year perind of our 

sample and some wllo were officially on the bench during some part of t.his 

period may not have had the opportunity to consider any haoeas petltions. 

For- vat'jous t'easons -- including this same transitlOn phenomenon -- dlviding 

the number of "cieclded" cases by the number of judges gives only a very 

rough notlOn of how many "decided" cases are attribut.ed to each judge, In 

many distr'icts, the "declded" cases are not at all evenly dlstributed among 

the judges) so the average number of cases per judge does not reveal the Slze 

of the sample on which Pfav is calculated for most judges, Some Pfav 
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t"lgures are based on tlundreds of cases decided by the same judge) whi Ie 

some ar'e based on t"ewer than tlalf a dozen. Tt,at is the reason for weigt1ting 

these fiQures in calculatinq MPfav and VPt"av. . ~ ,. 

Having calculated these figures for each district, we can observe certain 

relatIons among ttlern. Table 111.2 summarizes tt,e corTelations we found 

wtlen compar'Hlg weIghted means and weighted varlatlons across districts. 

The flrst figure in each box represents tr,e correlation coeffiCient and the 

flgure below it represents the probability that the correlation is 

non-random. Any random probability figure near or below 0.05 is consiliereeJ 

to be a vet'y strong confirmation of correlation (since the odds that the 

cort'e I at ion i nvo lved has appeared mere Iy by chance are near or be I ow 5 per 

cent). Correlation coefficients can range t"rom just above 0 to 10 ami they 

can be conceive(j--in very rough terms --as describing trle portion of one set 

of variables tllat is "explained" by the oUler set of variaL"ljes in the 

correlation: generally speaking) the higrler the correlation flgure) ttle more 

lmportant the correlation) with 1.0 indicating perfect identity. 
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TABLE 111.2 

CORRELATIONS OF DATA VARIABLES WITHIN A.O. DATA 

Variable rvlPdec rvlPst MPfav VPdec VPst VPfav 

i"1Pdec 1.0000 -0.1943 -0.4219 02069 0.0553 -0.5093 
0,0000 0.0621 0.0001 0.0531 0.5982 0.0001 

rvlPst **** 1.0000 0.0494 -0.1963 -0.6629 0.0740 
0.0000 0.6363 0.0667 0.0001 0.4880 

rvlPfav **** **** 1.0000 -0.2390 0.1173 0.7420 
0.0000 0.0249 0.2600 0.0001 

VPdec **** **** **** 1.0000 0.3206 -0.2161 
0.0000 0.0023 0.0444 

VPst **** **** **** **** 1.0000 -0.0604 
0.0000 0.5717 

The correlations suggest a significant inverse correlation between the 

mean percentage of cases "decided" (not dismissed/ trlat iS
I 

on threshol(j 

procecJural gr'ounds) and mean percentage of petltions from state prlsoners. 

petltions from ferleral prisoners l in other words l are more likely to receive 

extended consideration than petitions from state prisoners. This 
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I 
I correlatlOn is conflrmed by the strong correlation between variations in the 

I 
percentage of cases "decided" and variations in the percentage of cases from 

state prisoners: this indicates (as one would expect given the mean 

I correlations) that in districts where there are significant vat~iations 

I between judges in the percentage of their cases coming from state prisoners 

I there are also slgniflcant variations between jUdges in the percentage of 

I 
cases dismissed at the outset on procedural grounds, We are unsure whether 

thlS results entirely from objective dlfferences in the quality and 

I worthiness of federal petitions or whether it reflects, to some degree, 

I different judicial attitudes towards habeas jurisdiction over federal as 

I opposed to state prisoners. Most of the state prisoner petitions that are 
, 
r. 
:~ 
t 

I t 
d1smissed at the outset are dismissed for failure to exhaust state remedies 

and it may be that comparable exhaustion doctrines at the federal level rJo 
::? I ; 
~ not screen out so many cases because federal prisoners feel less incentive to 

I file federal habeas petitions before attempting other means of appeal or 

I relief at the federal level. Or it may reflect a less scrupulous attitude 

,~ 

I " 
~ ;. 

towarrJ such restrictions on habeas ,jurisdiction when federal Judges are 

dealing wlth federal prisoners and cannot therefore be accused of disr'espect 
fi I 'i2 
~ 

* ~ 
fiJ 

I ~ 
~ 
!!t 

for a different ,judicial system. Or it may simply be that federal prisoners 

~ 
!l 
~ I ~ 
" ~ 
~ 
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have better counsel and are less likely to be tripped up in their petitions on 

procedural technicalities, 

The table indicates a still str'onger inverse correlation between the 

percentage or cases "decided" and the percentage of cases decided favorably 

to the petitioner, This means that the more cases judges consider beyond 

ttlreshold procedural Objections, the fewer of these "decided" cases they 

decide in the petitioner's favor, This correlation is again strongly confirmed 

by the correlation 1n variations: ttle more variation there is between judges 

many d1strlct on tt'le portion of tr,elr cases tfley dismiss on thresflold 

procedural grounds, the more variation tf,ere is in the portion or their cases 

they liecide favor'ably to the tlabeas petitioners, 

One might think that these two sets of correlations are themselves 

related: Judges "decide" a higher portion or feder'al petitions and the higher 

the por'tion or "decided" petitions, we know, the lower the portion or 

favorable rulings -- consequently, we might think, ttle highet' ttle portion of 

federal petitions, the lower the portion or favorable rulings, Putting t.his 

tilOre dwectlYJ we tilight expect to see ttiat distl'icts where judges decide a 

larger percentage of state petitions are districts where Judges also issue a 

larger percenta~w or favorable rulings, But ttlis is not so. Ttlere 1S no 
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sIgnificant correlation between the mean percentage of state cases decided 

by the judges m each di stri ct and the mean percentage or favorab I e rul i ngs 

by judges m each district. Nor is there any significant correlation between 

var'iations in the pe:centage or state petitions among jUd~ws in each district 

and variations m the percentage of favorable rulings among JUdges in each 

ooj' t . t e,lS rIC. 

In t.he abstract, it is easy to see why f"lPdec would be inverse ly carre lat.ed 

witt') J-'1Pfav and wl')y VPdec would be dIrectly correlated with VPfav. Since 

we calculated Pfav on the basis of "decIded" cases (i.e. - wllat percentaqe of 
v 

"decided" cases was decided favorably to the petitioner>, the smaller the 

portion of' "decided" cases (Pdec) for any Judge or any district, the smaller is 

the l)ase on which the percentage or favorable rulings is calculatect And the 

same (absolute) number of favorable r'ulings will yield a larger Pfav, as the 

base or "decideci" cases shrinks, To illustrate, consicier two judges, e(.1ch of 

whom has consic1ered 100 petitions and each of whom has found some merit 

m 10 or these pet it ions. I f the fi rst Judge has d i sm i ssed 60 or his cases on 

threshold procecluralgr'ounds, then l,)lS 10 favcH'able rulings will be computed 

on a base of only 40 (100 - 60) and yield a Pfav of 10/40 or 25%. If the 

second judge has dismissed only 20 of Ilis cases on threst'lold procedural 
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grounds, then his Pfav wi 11 be computed on a base of 80 (100 - 20), yielding a 

Pfav of J 2.5% ( 1 0/80). 

But it is difficult to determine how or whetller to take this statistical 

eft'ect into account. On tlle one hand) it may be that differences in Pdec from 

one judge t.o anotJler are entirely the result of genuine dHferences in tile 

petItions they receive: judges with tligher Pdec figures may just happen to 

receIVe a comparab ly tligher proport ion of pet it ions requiring extended 

consllier'atiOn. Tt~l1s IS certainly a logical possibility l)ut it seems unlikely 

to explam all tile dlt'ferences, gIven the very consIderable variation in Pdec 

among judges in tIle same district.s -- variatIOns that quite dwal'f variations 

in Pst. And even If the vanations in Pdec are attributed entirely to 

(jifferences in the mix of petitions each judge receives) it. does not follow 

U'lat ther'e is as much variation in the cases that do receive more extended 

consllieratlOn: It may wen be that once clearly ft'ivolous claims are 

screened out (claims of wtlich some judges just happen to receive more than 

others), each judge has a rougrdy comparable mix of worthy and unworthy 

petitions. In that case} tr,e variations in Pfav (calculated as a percentage of 

"decideej" cases) would be the most appropriate indicator of differences m 

attitude or dlsposltion among the judges. One can relax tt~le assumptions 
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I 
I somewhat ami st.l!l regar? t.his as ttie more revealing base for calculating 

I 
Pt'av (compared with the alternative of calculat,ing Pfav on the basis of all 

petlt.ions, even H)Ose dismissed on thresholli gr'ounds): it would still be the 

I more revealing base if one assumes that decisions to dismiss petitions at 

I the out.set ;.:we riiOre uniform or mor'e rellable than decisions to find in favor 

I of petitlOns -- a plausible assumption lf one thinks it is easier to recogmze 

I 
a plainly frivolous clalm than to recognize a truly meritorous cla1m. 

On Ute ottler' hand, it' we do assume U',at a quite signit'icant portion of tr,e 

I varlat10n in Pdec already reflects liiHerences in the attitude or 

I predisposition of the judges -- some being significantly more inclined than 

I others to dismiss petitions at the outset --- it is still not clear which base 

I 
is most appropriate for computing Pfav. As noted above, if Pfav is 

calculated as a percentage of "decided" cases, then a-judge wr,o is relatively 

I less inclined to liisrnlss petitlOns at the outset will generate a lower Pfav in 

I comparison to a judge 'Nho is more inclined to dismiss petitions at the 

I outset, even if each has a comparable propenSity to issue (ultimate) 

I 
favoralile rulings. This might seem to argue for computing Pfav on the basis 

of all cases. But that approach raises the oppOSite conceptual difficulty, if 

~ I ;. one does assume U'lat. Judges vary ;3 good lieal in trlelr inclination to d1sm1ss 
,~ 
~ 

I :~ , 
~ 
1% 

~ ~ 
:€ 

I c. r ~ 

~ 
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petitions on U,resl,old procedural grounds. TIle same judge who is more 

lncllned than most to dismiss petitions on procedural grounds at the outset 

may also be more lnclined to gr'ant favorable rUlings for those petitions lie 

does consider at length -- and this difference would be lost if we looked at. 

Pfav calculat.ed on the basis of all cases. In fact, most judges do seem to 

re lyon maglstr'ates or clerks to do this lnit ia I screening so j t. is not. at a II 

implausible that many judges may show a restrictive tendency in taking up 

pet 1 t lOns at tile outset Liut a more generous tendency when r'u Ilng on that 

portlOn of cases they do conslder at length, And even if we assume that a 

lenient or generous approach to ultimate rulings will more often be 

associat.ed witJ', a lenient or generous approach to the initial screening (as 

JUdges signal clerks and magistrates on their over'all attitudes to habeas 

review) it should be not.ed that the distorting effect of Pdec on Pfav (wlier'e 

Pfav is computed on the basis of' "decided" cases) would then tend to 

understate variations in Pfav, as judges with more generous inclinations 

diluted tile percentage of their favorable rul ings by "deciding" a higher 

portion of' cases overall and vice versa. 

Calculating Pfav on the basis of all petitions would understate the 

variations far more sharply, however. The essential point to keep In mind is 
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I 
I triat most Judges dIsmiss the majority of habeas petitions at the tlireshold 

I 
so the variations among Judges can only show up -- it' at all -- at the 

margins Calcuating Pfav on the basis or "decided" cases is a way of focusing 

I attention on the margins, Another glance at Table 11.2 will indicate the 

II Hilportance or focusing on the marglns. For each one or our variables, t"1P is 

I str'ongly con'elated with VP, indicating that as mean percentages rise, 

I 
varl~itions also increase, MPfav is very low for most districts if calculated 

on the basis of all petltlOns and ttiere is accot'liingly far less dlt'ference In 

I VPfav between cilstrlcts) making compar'isons less revealing, 

I Fin(~lly) we st'lOuld recall agaln that the strong inver'se correlation we find 

I between 1"'1Pdec and MPfav (when MPfav 1S calculated on ttie baSis of '\iecided" 

I 
petitlOns only) does not carry througti to any corTelation between 1"'1Pst ,jnd 

[,-'lPfav, even ttiougn there does seem to be a fairly reliable lnverse 

I correlation between rv lPdec and 1"'1Pst. ThIS suggests that wtiatever distortinc] 

.1 effect there may be In calculating 1"'1Pfav on the baSis of "decided" cases only, 

I 1t IS not a dlstortlOn so lar~w as to overwr,elm all other variables. As we 

~ I 
" ? 
~ 
~ 

I ~ 
~~ 

~ 

Will see, there at'e independent r'easons for trlinkinll that VPfav, calculated 

on this baSiS, is a genuinery revealing figure, But we will present botti below 

in consider'ing st.ate comparisons. 
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Comparisons With State Appel1ate Decisions 

If there are a great many conceptual and statistical difficulties in 

comparin~l fe.der'al habeas decisions in different distr'icts) there are perhaps 

even more difficulties in cornparmg federal tlabeas decisions with state 

appellate decisions. What follows is no more than a very crude comparison 

but it is suggestive regar'liing the range of variations. 

We gatt"lered data on state appellate decisions by surveying published 

decisions on felony appeals in four states: ~~ew York) Illinois, Alabama and 

Texas, We chose these four states part ly for ease of samp I ing but a Iso 

because tIle habeas statistics fr'om these states exemplify differ'ent levels 

of variation in Pfav: Aggre~,ating the rlabeas (iata from all federal districts 

in each state, III inois is considerab ly above the nat iona 1 mean in VPfav I New 

York is sligtltly above, Texas slightly below and Alabama much below. 

For' most purposes, however, it is better to make comparisons at the 

district leve 1. The state court systems in New Yor'k and 111 inois are divided 

into appellate districts) with a different set or appellate judges operating in 

eacll district, so our data from these states is subdivided into separate 

samples in the same way. Texas and Alabama have special courts of appeal 
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I 
I for crlminal cases) so our data for these states covers the entire state. All 

I 
of the samples are drawn from court.s that are in most instances the first 

court. of appeal above the trial level for criminal defendants) which means 

I that they receive a wide variety of appeals) ranging from the most clearly 

I frIvolous t.o the most clearly meritorious. In this regard) they may be 

I' appropriate appellate dockets to compare With the r,abeas t'ilings in U.s. 

I 
dIstrIct courts, 

Ttlese state sarnples also cover a comparable or greater geograptilcal 

I range ttlzm tr,e !",abeas data trom individual U,S. district courts. Trle Texas 

I and Alabama cr"'iminal appeals courts, with tr,eir' statewide JUrlsdictions) 

I receIve appeals from cases that. if subsequently pursued in tederal hatleas 

I 
petitions) could be channelled to anyone of four U.S. distr"'ict courts In Texas 

or anyone of three district courts In Alabama. In New York) trler'e are four 

I state appellate districts and four U.S. dIstrict courts wittl roughly 

I comparable geographIcal Jurisdictions. Illinois) with fIve state appeilate 

I CllstrlctS and only three U.S. distrIct courts is tI,e only state in OlH' sample) 

I 
ther\ wllere tIle data we have on habeas petitions is based on districts that 

are more encompassinq than the state data we would cortrpare it Wlttl -- anli 
~ 

I ~1 
~ 
~; 
i; 
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even rlere the difference is not great. 
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In each of trle stat.es we surveyed all felony appeals cases we could find 

between 1979 and 1981 (using a computer search with the key word 

"felony"). In Illinois, our sample covered 62 judges overall and 1531 

decisions (counting the publisrled vote or opinion of each judge as a separate 

"decision," so ttlat in ttle typical three-judge panel, each case yielded three 

"decisions"). Excluding judges with less than 6 decisions, the sample 

covered 47 judges and 1499 deciSions. The New York sample covered 68 

Judges and 2119 decisions: excluding judges wittlless Ulan six decisions) it 

covered 62 Judges and 2103 deciSions. Tile Texas sample covered 13 Judges 

(15 countmg JU(jges with less with than 6 decions eactl) and 2966 deCisions 

(2969 countIng tile liecisions by the transient jUdges), The Alabama sample 

covered 16 judges (41 counting tranSients) and 4442 decisions (4880 

counting decisions by tr'ansients), As with the habeas data, we scored 

decisions on a slrnple binar'y basis as either lifoI''' the criminal appellant or 

not ("ror" ttle state), counting split decisions ("for both") as deciSions "for" 

the appellant. We tllen calculated Pfav figures ror each Judge and from tllese 

calculated MPfav and VPfav rigures for' each state district with the same 

formulas we used wih the habeas data. 

The most obvious differences between our state and feder'al samples 
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mi ght l")e expected to introduce more variat ion in the state appe llate 

decIsions than in the federal h,abeas decisions. Any issue that ~a,j be raised 

Hi a habeas petition to a federal court can also be raised in state appellate 

trIbunals, but state courts may also consider a range of guarantees under 

state law Wliich could not be considered in habeas petitions to federal 

courts. There is another, per'haps even more important difference introduced 

by our sampling tecrlnique. Not all appellate decisions offer opinions and not 

all opinions are published, so data gathered fr'om publisheli opinions is likely 

to be biased towar'd trle more interesting or difficult cases -- just those 

cases wtiere var'iation in judicial responses may Lle more pronounced. By 

contrast, the feder'al tlabeas data includes all decisions, wtieUier they 

received extended JustIfying opinIOns or not. Even if cases dismissed on a 

threshold jurisiliictional issue are ignored in computmg Pfav, one mIght 

expect the habeas data to include a larger number of routine cases where 

Judges of rather' differ'ent backgrounds or outlooks would still generally 

agree on the proper decision. This assumptIOn is strengthened by the finding 

that r'1Pfav is liiglier for vir'tually all of ttie state cour'ts (except in Illinois) 

than it is for federal habeas filings in the comparable districts -- though 

this rnay be an artifact or our sampling process, to some degree, sInce we 
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can only count publ ished opinlOns) meaning more difficult 01' more serious 

cases. 

The most striking finding of our comparisons, howevet~} is that the state 

samples do not always or even predominantly display more variation in Pfav, 

In 1111l")ois, two of the three feder~al distr~icts st")ow weigtJted VPfav t~esults 

that ar~e far' rligher than the comparable VPfav results in each or the state 

appellate distr'icts. In Texas} two of the foul' federal districts again show 

much larger VPfav fi~lLwes. In Alabama} the habeas VPfav figul'es are 

smaller in ever'y federal distrlct than ln the state crlminal appeals court but 

not by much. Only in New York is there much more variation in state results 

than in federal habeas results. 

Table III. 3 st")ows a comparison of f"lPfav anti VPfav in III inois} witt, trle 

federal figures based on all "decided" cases. These figures t,ave not been 

weigl,ted but tl,e judges with less than six cases have been excludeci fr~orn 

the computations to avoid extreme distortion from low frequencies. Table 

114 shows tI,e same results when weighting formulas are used and all Judges 

lncluded. Fer ease of comparison) tt,e federal districts in both tables are 

listed In the same order as their.geographically corresponding state 

appellate districts: N.II!. is more c:r 10SS continguous with SD.tt1 and SD #2, 

... " ... 
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E.ll1. is mo['e OJ- less continguous w1th SD #3 and SD #4) wh1le 5.111. is more 

or less cont i nguous with 5D #5. 

TABLE II. 4 

RAW MPfav and VPfav COMPARISONS IN ILLINOIS 

Unweighted Figures (excluding judges with less than 6 cases) 

State Dist. MPfav VPfav Fed,Dist. MPfav VPfav 

SO .tr 1 4.07 80.27 
SO .tt2 -- 7,-.· J, L 8,67 N,ll1. 16,78 228.79 

SD .It) 10,93 78,49 
SD .tt4 12.04 61,26 S,lll. 14.17 401.39 

SO .tt5 8 --. .,)l, 56.38 E.ll1. 2679 48.47 

Aggr'e£F~te 6.75 67,61 Aggregate 17.85 212.54 

Weighted Figures (all judges) 

State Dist. MPfav VPfav Fed Dist. MPfav VPfav 

SD .ttl ? '"8 _.0 42.45 
SD #2 5.06 77.48 N.11L 15,08 133.64 

SD #3 8,09 47.98 
SD #4 11,88 59,67 5.111. 28,00 161.31 
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8totc Di~t. 1'-1Pf~v VPf<:lV Fed. Di3t. MPf()v VPf()v 

QD .l!tg 9.1-a <¥.).3<4 E..11 L 3 \'03 39.10 

Aggregate 6.26 56.85 Aggregate 20.19 161.31 

As this table srwws) weigtiting does sometimes alter results quite signi-

ficantly by reducing the "influence" of Judges with extreme percentages 

based on a small number of cases. But in most cases weighted flgures are 

not much different from the unweigllted figures and in no case does tr,e 

relative scale of state and feder'al VPfav alter because or weighting. These 

results are based on all ("decided") habeas petitions in Hie Illinois districts 

but, even while specific figures are altered) the relative order of VPfav 

between state and federal districts in Illinois does not alter jf we look at 

VPfav based on habeas petitions from state prisoners only. This is shown in 

Table 111.4 below, which presents weighted results, with the conlParable 

state figures reproduced from Table 111.3 for ease of comparlson. 

TABLE 111.4 
ILL. STATE PRISONER PETITIONS COMPARED WITH STATE APPEALS 

State Dist. f"'1Pfav VPfav Fed Dist. ~t1Pfav VPfav 

2.68 42.45 
5.06 77.48 N.lll. 13.65 145.52 

.--~-------------~--~--.-~~---~- --------
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State Dist. 1"1Pfav VPfav Fed. Dist. MPfav VPfav 
SD #3 8.09 47.98 
SD #4 11.88 59,67 S.I11. 22.50 300.00 

r, 
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SD #5 8.12 59,34 E.lll. 25.58 177.12 
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doesthere seem to be more variation in the state appellate results) as Table 

111.5 shows. The fiqures are based on welghted computations, using only 

petitions from :state prlsoners m trle rederal habeas (jata Agam the state 
&' 

I ~ 
" ~ appellate data is the same as in the preceding tables and is reprorJucerJ here 
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simply for ease of comparison. 

TABLE 111.5 

COMPLETE ILL. STATE HABEAS PETITIONS VS. STATE APPEALS 

State Dist. 1"1Pfav VPfav 

Dist. .# 1 2.68 42.45 

Fed. Dist. r"'1Pfav VPfav 

~ 
~ 
t I ~'; 

~~ 
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o t :tr') 5.06 77.48 .1S. L.. 

Dist. #3 8.09 47.98 

N.II!. 5.64 26.06 
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Dist. .tt 4 11.88 59.67 

Dist. #5 8.12 49.34 

S.ll1. 5.42 22.76 

E.111. 4.41 12.51 

H'le pattern In OlJr' New York samples is almost the reverse or the III inois 

~ ~ I ~ 

~ 
I 
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I 
pattern: In New York, the sUite courts st,ow much larger variations, wl,ile I 
federal dIstricts have much smaller VPfav figures, The raw ~'1Pfav and VPfav 

I 
comparIsons are presented in Table 111.6 below) with the habeas fIgures com-

puted from "decIded" petitions only. As with the Illinois data) federal dis- I 
tricts are arranged on tl,e same line as the corresponding state appellate I 
dIstrIcts (I e. - tt,ose covering appr~oximately the same counties HI the state). I 

I 
TABLE 111.6 

RAW MPfav and VPfav COMPARISONS IN NEW YORK I 
Unweighted Figures (excluding judges with less than six cases) I 

State Dist. fY1Pfav VPfav Fed. Dist. I"'IPfav VPfav I 
Dist. :tr 1 3238 160.28 S.N.Y. 9.71 104.81 
Dist :tr'i 37.85 144.21 E.NY. 3.81 8.96 L I 
Dlst. :tr3 13.76 "'6 0 9 L .0' N.N.Y. 14.44 45.68 
Dist. :tr4 39.33 300.74 W.N.Y 5.64 37.08 
Aggregate 32.28 231.69 Aggregate 8,29 79.31 I 

Weighted Figures (all judges) I 
Dist. #1 30.90 172.00 S.N.Y. 8.52 114.76 
Dist. #2 38.71 120.62 E.N.Y. 4.82 11.58 I 
Dist. :tr3 15.47 17.09 N.NY. 13.16 38.55 
Dist. .tt4 37.67 156.88 W.N.Y. 5.02 1") 9S L.. •• ~ I 
Aggregate 28.72 198.14 Aggregate 7.21 76.77 

I 
Compared with Illinois, the New York state appellate courts seem to I 

I 
-------"-- ----- ---
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overturn many rnore decisions or lower criminal courts (though the contrast 

may be exaggerated by a greater tendency to publ isl, unfavorable decisions In 

IllinoIs) and the New Yor'k State cour'ts also display more variatIon among 

Judges, One miglit tI,ink that the New York courts would be more often 

subject to successful cha llenge in federa 1 courts given tl,ese patterns 

(partIcularly the gr'eater variation) but tl,e data im1icate the reverse, 

Perhaps it is the low rate of successful appeals in Illinois state courts that 

lrIvites greater intervention by federal courts there, DespIte the 

(apparently) much Jar'ger var'iation in New York state appellate decisions) 

successful habeas appeals to federal distrIct courts in New York are mucr, 

more Infrequent than in III inois) as Tab Ie "I 6 confirms, The tab Ie presents 

a comparison of tt,e weighted state figures with the habeas data drawn only 

from state prisoner petit ions (but st ill computed on lyon tJ'le bas is or 

"decided" cases)) fo llowed by the corresponding figures for state prisoner 

petitions when computed on the basis or all petitions, 
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TABLE 111.7 

N.Y. STATE I-fABEAS PETITIONS VS. STATE APPEALS 

(based on "decided" petitions only> 

State Dist. f"lPfav VPfav Feci. Dist. MPfav VPfav 

D1St. .:tt 1 30.90 172.00 S.N.Y. 8.00 114.82 
Dist. .:tt2 38.71 120.62 E.N.Y. 4.03 1e:: -'( ~).j I 

Di~t .:tt7 '-'. ...) 15.47 1709 N.N.Y * * 
Dist. .:tt4 37.67 156.88 W.N.Y. 4.76 14.12 

(based on all petitions) 

S.N.Y. 6.65 70.77 
E.N.Y. 3.02 7.79 
N.N.Y. 0.85 0.78 

W.N.Y. 3.85 8.14 

Tile corresponding figures for Texas and Alabama can be surnmarizecl mor'e 

qUickly. There is only one set of state figures in t.hese states because each 

has only a single) specialized criminal appeals court. In Texas, as in IllinoIs, 

tt,ere IS sometimes more var'iatlOn in tt,e habeas r'esults tt,an in the state 

appellate results) as shown 1n Table 111.8) where weigt,ted figuI'es ar'e placeel 

Immediately below the unwelgt,ted figures ror eact'l federal district (and un-
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weigllted figures agam exclude judges with less ttian six cases). 

TABLE" 1.8 

RAW MPfav and VPfav COMPARISONS FOR TEXAS 

Stat.e MPfav VPfav Fed. Dist. I"IPfav VPfav 

Texas 40.21 40.81 Aggregate 8.21 64.51 
40.86 47.33 (Weighted) 5.99 35.50 

N.Tex. 4.71 13.16 
5.44 11.86 

E.Tex. 10.07 139.58 
10.77 207.95 

S.Tex. 5.71 2357 
4.28 24.20 

W.Tex. 14.85 10731 
I? '''l~ ~.L,) 1 0 1.79 

The table below presents} on the left hand si(le, the Texas habeas (lata wilen 

computed on HIe basis of state petitlOns only (but only for "declderJ" cases), 

followed} on the rifJht, by the figures for all state petitions. All figures ar'e 

weighteeJ 
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TABLE III. 9 

TEXAS STATE PRISONER PETITiONS VS. STATE APPEALS 

(by "decided- coses) (by 011 coses) (osobove) 
Fed. Dist. f"1Pfav VPfav f"1Pfav VPfav Texas 

N.Tex. 5.91 14.31 4.77 1,""j 87 
L. J 

E.Tex. 6.45 173.39 1,06 1.39 
I"IPfav: 40,86 

S,Tex, 3,82 22,23 2.77 5,00 
VPfav' , . 47,33 

\V.Tex. 10.79 97,12 499 10.78 

The Alabama figures, I H~e those for New York, show a pattern of consis-

tentl'y greater variation in state appellate results than in the habeas deCl-

sions of the U.s, district courts, thougrl the rane here is much closer, In 

Alabama, federal Judges are rather conSistently disinclined to find merit in 

habeas petitions, as the figures in Table 111.10 indicate, The table presents 

the raw habeas data, with unweighted computations (excludmg judges with 

less than six cases) listed first and the weighted computations (including all 

juclges) in the second line for each distriCt. 
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TABLE III. 1 0 

RAW MPfav and VPfav COMPARISONS FOR ALABAMA 

State MPfav VPfav Fed.Dist. MPfav VPfav 

Aggregate 14.20 35.49 Aggregate 2.40 9.87 
(Wei~Jhted) 14.22 :30.40 (WelgMed) 3.52 10.93 

N.Ala. 4.85 * 
(WtdJ 4.48 12.27 

[''LA 1 a. 0.90 1.10 
(WtdJ 1 7 0 .-JL 1.01 

S.Ala. 4.17 34.72 
(WtrJ,) 5.68 22.60 

There 1S little significant change in tl,is pattern if we look. at habeas data 

from state prisoners only (but computed on the basis of "decided" cases only) 

or at habeas data from state prisoners where percentages are computerJ on 

the basis of all cases in this category, as shown in the table below. 

TABLE III. 11 

ALA. 5T ATE PRISONER PETITIONS VS. STATE APPEALS 

(by "'decided" cases) 
Fed. Dist. !'1Pfav VPfav 

N.Ala. 3.49 * 
["tAla. 1.43 1.24 

(by 0/1 cases) 
MPfav VPfav 

* * 

1.15 0.84 

(as above) 
Ala. 

f"1Pfav: 14.22 
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VPfav: 30.40 
S.Ala. 1.17 4.08 2.02 4.25 

Having set out all these figures, what are we to mak.e of them? We cer

tamly do not claim trlat VPfav -- however computed -- is a clear or direct 

measure of variation in trle attitudes or predispositions of indivirJual judges. 

It would certainly be unwarranted, that is, to infer simply from the presence 

of a rllgh VPfav flgure that a particular rJistrict or court has a largel~ number 

of ldtosyncratic or self-inrJulgent judges than a district with a lower VPfav 

flgure Recall, to begin with, that VPfav is only a very rougrl indicator' of 

variatlOn and because the formula we use to compute lt relies on the 

squaring of differences, the variations seem much larger than they are, A 

VPfav figure'of 100 means that the average difference between m(Jividual 

Judges and the mean percentage is only 10, so that, for example,. where MPfav 

is 40%, any particular judge in that district is as likely to be ruling 

favorab lyon less than 30% or more than 50% of his cases as he is to be 

hitting the mean of 40%. This is certainly a significant deqree of variation, 

much more than could reasonably be attributed to chance over a large number 

of cases. But wrlere the VPfav is less than 25 -- meaning a range of 

variation of less than 5 '(i.~.- 'the square root of 25) on eltrler' sicle or HIe 
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I 
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mean -- the varlatlOn may well be entlrely random. Comparisons between 
~ 
~ I small VPfav figures are extremely dubious as indicators of judicial 

} I if. 

consistency. 
~ 
~ , 

~ I , 
i 
,~ 

I 

The larger objection to these comparisons is that we do not know whethet~ 

Or' to \"Ihat e>~tent the cases are randomly distributed. Where VPfav is as high 

as 100) we rnay be tempted to say that this reflects t'eal differences among 

I the Juclges, But it may simply reflect differences in tr,eir caseloads. These 
" 
i~ 

I ~ , 
~, 

are not mutually excluslve alternatives. of course: SOIl'le variation in any 
~ 
~ 

1-: I 
par~lcular district may well ret'lect differences ln caseload while some of the 

it 
~1 

I (:; 

~ 
tl 

variation does stem from differences 1n outlook or preciisposition among the 

JLlliges, We suspect. tliat this is often tlie case but have no simple or r'eliable 
~{; 

:L 

I ~< 
f; 
[( 

~ 
means for determminq how much of the observed variatlOn should be 

~: 
~ 
;. 

I ~ 
[~ 
~: 
f; 

attri tJlJted to one cause or the other. 

~ 
". b 

I ~, 

~ 
~ 

One persistant pattern in our tables is suggestive,. however When f'1Pfav 

~ 
~, 

I ~ 
~ 
~ 
I t 

~ !i 
~ 
tt 
l' 

I i\ i\ 
" ~ 
~: 
~ 
~. 

I ~ 
~ 
~. 

is small) VPfav also tends to be rather small. This is not a mere statistical 

effect. While it is true tliat a low mean leaves less room for devlatlOn below 

tr,e rnean (since there can be no Pfav below 0). a low mean also allows for 

gr'eater deviation above tlie mean (since no Pfav can be greater than 100 an(j 

upslcie deviations from the mean must accordingly be no greater than 100 -

~ 
~ I 
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i"lPfav). Wittl U'le squaring technique we have used, it is certainly possible, 

mathematically, to have a relatively low 1'"'1Pfav and a rather high VPfav in 

the same district -- as a glance at tIle III in01s state appfj llate figures in 

Table 111.3 will confirm. Ttlat we rarely see this pattern in the federal 

Ilatleas data suggests that U'lere is a certain threshold ratiO of plausible 

claims that must be reached within the district as a whole before tt,e 

variations among indiVidual judges can come into play. This makes intuitive 

sense for 1t seems reasonable that where habeas petitions are only very 

rarely founci to have merit, this knowledge -- or this experience --

overwllelms the differences in judicial disposition that might otherwise 

emerge. Thus, as we recall from Table 111.2, there is a strong correlation 

between 1'"'1Pfav and VPfav In federal ejistricts as a whole. 

I t is notab Ie, Ilowever, that this does not seem to be true in state 

appellate districts. In Texas and Alabama, the state appellate figures are 

relatively low in VPfav despite rather substantial MPfav figures: in most 
I 

appe llate district.s of III inois and New York, t.he VPfav figures are very much 

hlgher even though the i"lPfav figures are not. We suspect that the greater 

uniformit.y in outcome in Alabama and Texas rerlect.s ttle socializing effect 

of Jud~ws on the same court focusing on the same sorts of issues, over ami 
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over again Wltti the same colleagues) thus promoting greater uniformity of 

approaCh, Both the Alabama and the Texas criminal appeals court relegate 

most cases t.o three-JLllige panels) just like the appellat.e courts in New York 

ami Illinois. But where Judges in New York and Illinois share cases with 

ttieJr colleagues on a wide range of claims -- civil and criminal -- the 

exclusive focus on criminal appeals in ttie Alabama and Texas courts may be 

more conducive to consenus. By contrast, U.S. district judges decide habeas 

petitJons, like most ottiel' cases, on a solo basis in isolation from each otlier. 

I t may we 11 be that this accounts for the greater variat ion we have found 

among U.S. district court in the handl ing of habeas decisions -- where any 

slgnifican number of habeas decisions are found merltorlOus, to begin with. 

At all events, there often is a good deal of variation among judges WlttiHi 

ttie same district in their proportion of favorable rulings on habeas petit.ions 

And on the basis of our limited compal'isons with state courts, we can say 

that t.hese variations do not appear to be slgnificantly less -- and are 

sometimes much larger -- than the variations among state appel1ate Judges. 

We cannot be sure tioW much of this variation stems from actual differences 

in trle petitions considered by the various jUdges. But we lio ttiink we have 

uncovered rather suggestive evidence that some of this variation, at least, 
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does reflect differences in the attitudes or predispostions of the indivillual 

judges , as the next section of this repor't will explain, 

ACCOUNT I NG FOR V AR I AT IONS I N HABEAS RUL I NGS 

The VPfav figures we generated from the A.O. data could be attrit)uted -

at least in some part -- to differences in the attitudes or predispositions of 

the Judges) 1f these variations In decisional results were foun(j to correlate 

INltr, actual variations in tI,e backgrounds of the Judges. We faced two 

dIfficulties in attemptinq to check for such corr'elations, however First) as 

we noted at the outset, the A.O. would not Identify the federal distrlct 

jUdges In our samples except by code. It seems to be policy in the Juaiclary 

to conceal as much infor'rnation as possible about mdlVidual judges. H'le 

second difficulty is related: not much systematIc and compr'ehenslve data 

has been co llected on the backgrounds and att i tudes of federal dIstrict 

judges. 

We coped WIth the second difficulty as best we COUld, It is easy enougt, 

to find out. who was serving as a district judge in each federal district 

(juring the period covered by our sample. We then consultell standard 

reference works to obtain basIC biographical data on each or tt,ese Judges --
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though we wer'e lImited to a few basic facts about eactl judge, We sought to 

~; I " ~: 

~~ 
get around the first difficulty by using this biographical data to construct a 

I,' 

" 'i' 
~; 
j 

I , 
t~ 

numerIcal background index for each judge and then computing mean scores 

~ 
t I 

on ttlis index ami variations around t.he mean for eactl district) so trlat we had 

Ii 
f"'1P and VP background figlwes for eactl district wllictl could be compared wittl 

:'i 

I 
, 
Q 

t 
'!c 

~ 
the f1Pfav and VPfav figur'es for each dIstrict. At the district level, we could 

I still searctl for correlations without having t.o relate the backgrounds of 

I indiVIdual ju(jges to ttle deciSional patter-ns of individual Juclges 

~ I t} 

~ 
~ 
~ r 
I:, 

I ~ 
~j. 

~ 
($ 
;. 

In theory, tile district correlations ougt-It to be quite as revealing as 

Individual correlations: if a particular background trait does correlate witr) 

a clear deciSIOnal tendency. then distrJcts where judges vary a gooli deal in 
£~ 

~ I >, 

~ r'egard to tt'lis background trait should be expected to show a good deal or 
~ 
~~ I " ~ 
~ 
~r 

varIation m declsional results (that is, display a high VPfav figure). In 
~~ 
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fi: 
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~: 
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practice, the difficulty with this appr'oacli is that. it does not permit us t.o 

aSSign any welgtlt to individual background indIcators. We assume that tIle 

decisional ratIos for individual judges (prav) ar'e not equally reliable, 
t 

I ~~ 
~~ 

~ 
~ 

because some are based on a lar'ge number of cases and some are based on 
,; 
~, 
Ii; 

I i~ 
~' 

~ 
only a few cases. We can weigllt these flgures accordingly in constructing 

~ 
~ 

I ~ 
~ ~ 
~ 

~ I ~ 
~ 

~'lPfav and VPfav but. we have no way of determining which Judge is whicr, in 

% 
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orller to make compar'able wel~ltitings of the background data. So we we can 

only compare actual variations in the backgrounds of judges wah 

pl'obabllistiC pr'oJections of wtlat ttie variations in llecisional results might 

be If each jUdge were to decide the same number of cases. Or else we can 

cornpare actual backgr'ound variatIons witti actual variat.ions in Pfav figures 

l)aSeli on samplings of widely varying size and reliability. We feared tllat 

these difficulties might obscure almost any correlation wllich could be 

observed with fuller data. The fact that some correlations were still 

dlscernable is in Itself a tribute to the persistance of these relations. 

We fIrst attempted to relate varIatIOns 1I1lv lPfav and VPfav from district 

to district wiU'1 variations in an index based on the political context. of 

indivi(jual judicial appointments. We assigned a score of 1 to each judge 

appOinted by a Republican president and a score of 2 to each .iud~le apPointead 

by a DemocratiC president but found no correlations using this simple rating 

system. We tllen tried adding to tllis score the ADA rating of the senatol' 

from each judge's state at the time of his appOintment) it' one of the senators 

was from tile same party as the appointing pl'esident (taking the average of 

the two senators ADA ratings if both were of trle same party as the president 

and wllere no senator was from that party. adding another .25 for Juclges 
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appointed by Republican presidents and another .75 for judges appointeei by 

Democratic presidents). We tried for correlations using several different 

vef"'sions of our habeas liecision data base but continued to find no meaningful 

correlatlOns. This failure may reflect the limitations of OUf"' data but we 

suspect it tells more about the difficulty of projecting a jud~W's 

professlOnal outlook from the partisan affiliations of the politicians wllo 

appomt him. Presidents and senators are usually distracted by too many 

other considerations to pick judges who neatly mirror tllelr own views, 

Vlews on the array of issues entering into decisions on habeas petitions may, 

m any case) be quite peripheral to the concerns of appointing politiclans and 

1..'2.. 
even to tile professed concerns ot judicial candldates. 

We did better wilen seekmg correlations with the indiviliual background 

characterist ics of Hie jUdges, tllemse lves. We assemb leei data on five 

background crlaracterlstics or ra.ttler, biographical facts, regardlflg each 

Judge. We assigned a scor'e of 0 to jUdges who had previously held electeei 

office and a score of 1 to those who had not; we asslgned a score of 0 to 

judges wllo had prevl0usly served in some capacity in tile criminal Justice 

system (as pl'osecutor) police official,etc.) and a score of 1 to ttlose who had 

not; we assigned a score of 0 to judges wllo attended an average law sctlool 
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and a score 0 f 1 to tl"wse w 110 a t tended one 0 f tIle top 12 na tiona I I aw schoo I s 

llientified in recent surveys; we assigned a score of 0 to judges who were 

reglstered Repub I icans) 1 to independents) 2 to register'ed Democrats; and 

we asslgned a score of 0 to judges with some past involvement in a 

conventiona Ily conser'vat ive advocacy group (sucll as the Nat iona I Ri f Ie 

Association)) a 1 to judges with no past lnvolvement in a political advocay 

group (or r'ather) no suctl involvement mentioned in the biographical 

reference works we consulted) and a score of 2 to judges wrlo had been . ~ 

lnvolved ln a conventlOnally llber'al advocacy group (such as the American 

CIvil Liberties UnlOn). These are) of course, very crude indicators) arranged 

accordmg to rather crude stereotypes of how these l)ackgrounds might affect 

a Judge's outloo~( on habeas jLJrlSdiction or criminal riglits (former 

politicians, former law enforcement officials, Republicans and former' 

conservat ive po I it iea 1 act iVists: unfavorable; Democrats) gt~aduates of 

.t3 
pt'estige lavl schools and former" liber'al political actiVists: t"avorable). 

Crude as tliese indicators may be, they are not distributed random ly. 

To get around the weighting problem (or the problem of unreliable Pfav 

figures for' juclges with small number's of cases) we combed out all Judges in 

our sample with less than ten cases. We then tossed out tllose llistricts 
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wtiere the number of judges remaining was less Uian .83 (7/8) the number of 

JUd~ws serving in that district between 1979 and 1982. Because! as we have 

noted, dlstrict judges are continually coming on and going off the benct\ 

many districts tiad enough late apPointees or early r'etirees to be eliminated 

from tillS selected sample. We were left with barely halt' of the distr'lcts in 

our Ot'l~linal sample, But the cotTelatlOns here were suggestive. Table 111.10 

shows corTe lations wIth VPfav and f"'lPfav based on the complete habeas data 

for these districts (Witti percentages calculated on "decldecJ" cases only). 

TABLE III. 1 2 

COMPLETE HABEAS VARIATIONS VS. BACKGROUND VARIATIONS 

Backaround vari ab Ie 

Helli electIve oft'ice 

Previous law enforce
ment experience 

Prestige law school 

Partyaffiliatlon 

CORRELA T IONS 

VPfav x VPback. 

0.1536 
0.4094 

0.2282 
0.2168 

0.3145 
0,0849 

-0.1658 
0.3726 

f"IPfav x f"lPback 

01156 
0.4835 

-0,1111 
0.5006 

o 'F)4 . .::..,Jl 

o 1582 

-0.0760 
0.6452 
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Affiliation with POli- -0.0698 -0.0895 
tlcal advocacy group 0.7087 0.5878 

Index (sum of previous 0.3772 0.0972 
mdlcators) 0.0364 0.5560 

. Ttle lower figure in each listing is again the significance figure) repre-

senting U'le probability that the correlation described in ttie upper figure (the 

corTelation coet"ficient) 1S purely randor-n. Sigmficance figures below .05 are 

usually regarded as indicating a very reliable cOt'relation (meaning t.he odds 

sueti a cor'relatlOn appear'ing by ctiance are less that S?n By this stancJat'd, 

only one figure in the table is worth taking seriously: the correlation 

between the Index (which treats the some of all other background vat'iables 

as an independent var'iable) and VPfav. This tells us that as tr,e combination 

of background variables increases from district to district, so (ioes tlie vari-

ation in tiabeas r'esults. In other words, as we expected) more hetero~jeneous 

districts (m terms of jud1cial backgrounds) have more diver'se habeas cJeci-

slonal patterns. 

How can the sum of several indicators prove a good correlation wr,en no 

one of the component indicators does so on its own? In fact, it is not so 

uncommon HI statlstical t'esearch to find ti,lS pattern] because imiepenclent 

variables may intet'act) reenforcing or negatmg each other) in ways not 
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irnrrlediatelyapparent. Table 111.12 already offers sorne clues) however) 

re9ar'dmg tIle Independent force or SOrTie of the cornponent vclrlables. The 

slgnlt'icance figure for' the correlation between law school and VPfav is only 

0.0859 -- whict"l is only a bit above 0.05 and therefore suggests that this 

correlatlOtJ should be taken seriously, all the rnore so as the correlation co

et'ricient tler'e (0.3145) is respectably large and cornes very close to the 

corTelation coet'rlcient for the Index. The next largest coefficlent is ttle 

flgure statmg tIle correlation between VPfav and variations in pr'evious law 

ent"or'cer-nent e;<perlence, The slgnlficance t"igure her'e (0.2168) 1S too far 

aliove 0,05 to place muctl reliance on ttle correlation -- but perhaps not so 

far' above that it can be disrnissed out of hand, 

These cotTelations corne into sharper focus when we use the halieas 

results based solely on state prisoner petitions and weighted as befot'e -

without excluding Judges with low nurnber of cases. The results at'e in Table 

111.13, below. 

TABLE III. 1 3 

STATE HABEAS VARIATIONS VS. BACKGROUND VARIATIONS 

CORRELATIONS FROM WEIGHTED HABEAS DATA (ALL DISTRICTS) 

Backgt'ouncl varlab Ie VPfav x VPback f"'IPfav x f"IPback. 

Held elect1ve office -00896 0.1178 



Previous law enforce
ment experience 

Prestige law school 

Party affi I iation 

Affiliation with poli
tical advocacy group 

Index (sum of previous 
mdicators) 
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0.4183 

0.2098 
0,0961 

0.2389 
0,0572 

-0.1179 
o ~s~'') ,~L j~ 

-0.1184 
0.3515 

0.2322 
0,06·48 

0.3218 

0,0085 
0.9423 

0.1993 
0.0909 

-0.1106 
0.3514 

-0,1286 
0,2783 

0.1395 
0.239 I 

These fi9ures offer rattier compelling evidence that variations in the 

quality of law school attended by judges in a district are associated with 

variations in decisional patterns on hat)eas petitions. They certamly go some 

way) too) in strengthening the suggestion in the prececling table that vari-

atlOns among judges in their prior experIence with criminal law enfot'ce-

ment are also associated with varIations in decisional patterns on habeas 

patterns. What makes the law school variable seem particularly compelling 

-- apart from the low signlt'icance fi~lure (0.0572) in the correlation Witti 

VPfav -- is the indication in the right hand colUmn of a correlation between 

t"IPfav and the mean law school indicator for each district. The correlation 

coeft'lcient is low at Just under 2,0 and the significance t'lgllt'e (0,09) is a bit 
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too hi91, to place 9reat confIdence in this correlation. But even thIs much 

indIcation of a correlation bolsters one's confidence in t.he correlat.ion 

between ttle variations. What about tl,e apparent correlation between varia

tIOn in previous law enfor'cement experience and VPfav? Why is there no 

SImilar con'elation between district means on U,is variable and MPfav? It 

may be that the corr'elatlOn or var'iations is, itself) spurious. But it also rnay 

be tt,at thIS variable means something different in districts where most 

Jud~ws liave previous 1<.'1\A,1 enforcement experience tlian in districts wl-tere 

on Iy a few do. I t may be, for examp Ie, that where few judges have had 

pr'evious experIence in crimInal law enforcement, a candid<.'1te wllo lioes have 

suel, a background WIll strike tt'le eye of a senator or a pr'esll1ent wr'lO wants 

Judges with a somewhat tougller outlook on criminal procedure -- whereas a 

canl1idate wittl tJ'ds background would not stand out at all in a distrIct Wi-tHe 

many judges had served as local prosecutors or' U.S. attorneys. 

At all events) we are impressed at finding any correlations given the 

awkwardness of the data we have had to work with. TI,e correlations ar'e 

clearest with VPfav figur'es drawn from weigrtted samples from all dis

stricts (and using only "decided" state cases) as above. But they also appear 

when using unweighted samples drawn fr'om state petitions for those dis-
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trlcts (less tt'lan tlalf) where most Judges have more Ulan ten cases. This 

is shown in Table 111,15) below. 

TABLE III. 15 

HABEAS V AH I AT IONS vs. BACKGROUND V AR I AT IONS 

CORRELATIONS FROM UNWEIGHTED HABEAS DATA (SELECTED DISTs) 

Back gr'ound Var 1 ab I e 

Held elective office 

Previous law enforce
ment experience 

Prestige law school 

Part.y affi I iat ion 

Affiliation witt'l poli-
t i ca I advocacy group 

I ndex (sum 0 f pre v i ous 
indicators) 

VPfav x VPback 

-0.1738 
0,3672 

0.2789 
01429 

0.3470 
0.0651 

-0.1369 
0.4788 

-0.0762 
0,6941 

0.4502 
0.0143 

MPfav x f""JPback 

0,1384 
0.4140 

-0.0543 
07494 

0.1937 
0.2506 

-0.1381 
0.4150 

-0.1586 
0.3485 

0.0860 
0.6127 

This table gives the strongest correlation between the Index variation and 

VPfav, wrlile still confirming the significance of the law school var'iable. 

The correlation between trle mean for trds varlable and tvlPfav has nearly 

disappeared, however, and the suggested correlatlOn between previous law 

enforcement exper'ience and VPfav is also obscured. St11l, in broad ternis, 
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thIs talile confwms our sense ttiat variatlOns in habeas decislOnal patterns 

are indeed associated in some way with variations in the backgrounds of the 

Judges. 

In the pr'evious sectIOn we offered VPfav figures calculated on the basis 

of all state tiabeas petitions (that is) including "undecided" cases), tliOUgti in 

tile previous sectIOn we offered several reasons why we do not regard these 

figures as being equally reliable or equally revealing as indicators of varia-

tlOti. For the sake of completeness) we offer correlations WIth trlis "inclu-

sive" version of VPfav in Table 111.15. The figures are unweighted and res-

tt'lcted to dIstricts where most judges more than 10 cases. I f this were our 

on ly data, we might be tempted to look more carefully at trle Index, wh iet, 

has a hi~lli signHicance figure (0.1199) but perhaps not so h1gh as to dismiss 

altogether and we would be struck by the low SIgnificance figure for the 

correlation between VPfav and variation in elective office. 

TABLE III. 1 6 

HABEAS V AR I AT IONS VS. BACKGROUND V AR I AT IONS 

CORRELATIONS WITH HABEAS DATA FROM ALL STATE PETITIONS 

Backgrounli vat'i ab I e VPfav x VPback tvlP'fav x 11PLiack 

Elective offIce 0.2452 -0.0868 
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0.0894 0.5208 

PrevIous law enforce- 0.1080 -0.0107 
ment experi ence 0.4599 0.9369 

Pr'est i ge I aw schoo I 00833 -0.0741 
0.5444 0,5835 

Pcwtyaffiliation -0.0538 -0,1396 
0.7135 0.3004 

Affiliation v/ith poli- 0.2251 -0.1175 
t Ica 1 advocacy group 0.5692 0.3840 

I nClex (sum 0 f prev IOUS 0.2251 -0.1453 
ltlci 1 ca tors) 0.1199 0.2806 

HavIng explained before wtly we do not thin~( VPfav slloulci be calculated 

on tile basIs of all petitions (including "undecided") we do not think tllere IS 

rnuct, more to L1e said about the correlations -- or non-correlations -- in tllis 

table, We do not. take tl'ds results as any serlOUS dlsconfll'matlOn of the 

result.s in the previous two tables using different (and we think) more 

reliable) VPfav figures. 

I f we are correct in discerning a definite correlation between VPfav and 

var'iations in ti,e quality of law school attended by judges and if we are 

correct in our mor'e tentative conclusion that. VPfav is, correlated with 

variations in the prior law enforcement. experience of Juclges -- Wl"lat do 
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tl,ese correlatlOns really prove? They certainly elo not prove that. an elite 

f I " ~ lj.) legal education or a background in law enforcement "causes" judges to have 

~ I a pal't.lcular attitude toward liabeas petitions. We assume Uiat these 

~ 
:~ 

I 
objectlVe background characterIstics are strongly associatel1 with the 

I 
sUbJectIve dIspositions tI,at make Judges more likely to treat habeas 

petitions syrnpatl,etically in tl,e one case and unsympathetically in the other. 

I But we cannot prove this and the correlations we observe may have a more 

~ I , 
arcane or mdirect e>(planation. Districts wIth a Illgh VPfav, for e><arnple, 

~ 
i: ,. 

I 
may be dIstricts where federal district judges are known for their 

i; 
" 

I 
aggressive individualism and tl,is reputation attracts some graduates of 

prestige law schools to seek apPOintment to the benct, in these distt~icts 

i I , 
~\. 

Or it may be that distrIcts wher~e tl,e jl.dges have varied backgrounds also 
~; 

~ 

I ~ 
~ 

~ 
I,appen to be quite politically and socially heter~ogeneous, so that there are 

f 
~ 

i I ~; 
1; 
~ 
1i 

more perplexing or close cases corning before tIle judges for I,abeas revIew. 

The statistical correlations we have discovered lio not indeed exclude the 
" I ~i 

~ 
~, 
~; 
~ 

possibility that most of the variation in decisional results has nothing at all 
~ I ~ , 
~ 

to do with differences between judges and derives insteacl from differ~ences 
~ 

f 
IJ 

I " ". 
~ 

~ 
tf 1:, 

~ I ~ 
!l: 

~ I 
, 
~ 

~ g 

.,t". 

in the pet I t ions they receive. 

On balance, however, we think. the most plausible reading of all the data 
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1S that some ot the var'iation does actually retlect diHerences in the 

att itudes at the Judges. But the data do not te 11 us how mucll of the variation 

can be explained by this or how important a factor attitudinal diHerences 

rnay be in explaining habeas results. These correlations do not prove) then) 

tt"iat per'sonal att1tudes have more of an eHect on habeas results than on 

dec1slons In state appellate courts. They do seem to confirm) however') that 

the large variations in habeas corpus decisions by federal judges -

variat10ns somet1mes larger than the varlat.ions among individual judges in 

state appellate courts -- are indeed connected with variations in the 

persona 1 backgl'ounds of U'le federa I Judges. 

CONCLUSIONS 

We believe we have demonstrated -- or at least provided strong 

eVIdence for -- three distinct claims in this report. First, there are very 

considerable variations in the decisional patterns of U.S. dlstrict court 

,judges on habeas corpus petitlOns, even when comparing Judges In the same 
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I 
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dlstricts. Second .. these variations are as lar'ge and sometimes larger Ulan 

variations among state appellate JUdges in the same geographic regions (wrlO 

presumably review a similar mlX of state trial convictions). Third) at least 

some part of this variation in the habeas decisional patterns of federal 

Judges can be attributed to differences m the per'sonal rJackgrounds of the 

JUdges. 

This does not prove tt"lat federal judges are less disciplmed, less 

conscientlOu5 or~ less professional about t"labeas review than are state Judges 

in tt"lefr appellate decisions. ~~orJ for that matter. would a demonstration of 

U'dS fact -- suppOSing it is a fact (wt~dch we do not our~selves suppose) --

compell tt'le conclusion that trle habeas jurisdiction of federal district courts 

ought to be cut back:. We do tt"link it is fair to say) however, trlat muct"l of trle 

contemporary debate on tt"le proper scope of federal habeas Jurisdiction deals 

in broad stereot.ypes In par~ticular) those wt"lO urge the preservation 0:-- the 

extension of a broad t"labeas jUrlsdiction in the federal courts for state 

prlsoners tend to assume that federal judges will be more detached or more 

reliable in upholding federal procedural guarantees. If this study does not 

refute that assumption, we thinr~ it should stir sorne doubt. And we hope it 
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is not a ne91 i9ible contribution to t"laVe stirred some doubt in a debate that 

tias relied too much on dogmatic assertion, 1'1 
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NOTES 

1 See William F. Duker ... ·4 {()n5l/tutlc~ll7al Histaril 0/ /-1,;;02,:75 COlpus(West
wood,Conn. Greenwood Press) 1980), esp. op. 1139-208, explainin9 how 
even ttw relativelv br'oad ReconstructlOrl era statute on federal harJeas 
JurlsdlctlOn was given narrow effect by the Supreme Court In HIe late 
~\llneteenth Century and contlnued to be of minor significance untll the 
mnovations of H,e Warren Court in the early i 950:3 

:2 -;-tle kev deC1S10n Vias Br~)wl7 It ... ·41Ie/~ 344 U.S, 443 (1953), al10winq 
federal habea:3 iuris(llctlOn to redetermine the merits of constitutional 

" 

questlOns actually considered and decided in state criminal proceedings, 
Tt',e avallability of tile writ was further expanrjed in a trilogy of cases in 
1 c)"'~· ':;1/7,I ...... C; / .,' ,-:; -;;T3 US I' c 1", 'I tV')/:? 3-"') U c: 791' T(I~ 'Ire/7''ll. I ; 0.). .~ .. .: uel '_' L C' ...... , ~. "} I I:)' ~. , C..:r, I L .• ..1 • .) , t, l' .5. I., ~' . 

. ~7.;;li7, 37~ U.s 293 

3. Tliese anli otlier t'igures are l1rawn front ttle AI7!7Uc7/ Reports of t17& 
Dil'ector, ,J,(/m/!7istratlve Of//ce 0/ tiN? Ul7ited States [{Jurts, usefully 
surllrnar'jzeli in a Bureau or Justlce StatistiCS, Special Report entitleli, 
re(/{;?/'(},/ Rt?VIf.I,V ofStdtt? Pnso!7er Pt3titit)I?;;,~ Habeas {()IJ)U5, r-'larch 1984 

4. Cornp12lints of ttlis klfill are elaborated in tJle testimony or state 
:attci'neys generallfi a 1983 hearln9 befor'e ttie Senate Subcorrm'llttee on 
'Separation of Powers, Committee on ttle ,Judiciary, entitled rfc/e/cJ/isl71.3lh 
tl7e Fpe1e/a/ Jud/ciarv (No. J98-19), pp, 5-13, 291-329, 

5. See ~(Jt Allen, ~1.A. Schactitman, D,R, Wi lson, "F edera I Habeas Corpus 3t")lj 

I t~, Reform: An Empirical Analysis," 13 RUTGERS L,,,J. 675 (1982) 

6. See Table 4 in B"JS Special Report, Habeas C(,Irj)US 

7 For early statements of thlS posH ion} see Desrnonr' "Federal HaLiea":, 
Corpus Revlew of State Court Convict ions," 50 GEQ, L"" 755 ( 19(2) anel 
ottiel' sources cited in Shapiro} "Federal Habeas Corpus," 87 HA.RV, L, REV. 
321 (1973) at 322-23. The Suprerne Court somev~lhat cut back on acceS'3 to 
hatieas corpus review of state convictlOns by federal courts in StOI7& v 
Ptl!1·'·el I, 4213 U,S. 465 ( 1976) and fi'c7l7C1s v Hel/c1e/,sol1, 425 US. 536 ( 1976) 



For cr'ltical commentary, see r~11ctlael, "The 'New' Federalisrn and tt,e Burger 
Cour't's Det"erence to ttie States 1rI Ft.~ier'al Habeas Corpus," 64 IOWA. L.REV 
233 ( 1979) ami Flagg, "StO!7f v. Pmvflland ttie New FederaI1sm," 14 H.A,RV. 
J LEGIS 152 (1976); Ttie B,.1S study foumi ttiat 5to!7& did not have qulte 
ttle Hlipact that some critics or the dec1s10n liad feareci, tlowever 5ee, 
"rt:ijeral Habeas CCif'PUS and Its Refor'frI An Enipl'lI'lcal Analys1s," 13 RUT. 
L,J at 763 

9 :>ee S 1763, passed by the Senate on Fel~ruary 6, 1984 (but subsequently 
burled 1rI erIe House) and the recomrnendatlOns of ttie Attorney General's 
Task Force on Violent Crlme on reform 0( rlaoeas corpus orocedure. 

lOSee, e.g., Neuborne, "HIe f"lytll or Parity," 90 HARV. L. REV. I lOS (1977) 

I) Tr'lese an{j other crl t ica I responses to tt'le Neuborne posit JOn (see t~. 10) 
ar'e elaborateci ln Fiscrler, "lnstltutlOnal Competency: Some Reflections on 
·.!ucllc 1al Actlv1srn lri the Realm of Forum AllocatlOrt Between State ancJ 
f:'A'jc..r'·',1 (-)'J[-t-" 741)l'vl1AI'vII LRE'V l~/C('l<,"'ij(')) .•. l .... ( ...... ( \, 5, ~)'. ,.1 1 . \ ~) )().' 

; 2 Efforts of other resear'ctlers to fmei correlatIons tietween oarty 
liac.kgr'oumi and Jucliclal behavJOr tidve been mixed, at best. See, e 9., 
:) l?oldrnan, "Votinq BehaVlOr on U.S. Courts of Appeals, 1961-64," 60 .APSR 

~ . 

374 (1966), Ci1scountm9 (tie signlt'lcance of party antj Golcirnan, "VotJtl9 
E.eriavlor on U.S. Courts ot' Appeals ReVIsIted," 69 APSR 491 (1975), fmdlflo 

-' 
s':lme n,eanm~lful i'elat10t\ Anott',er' negative findm!J, ttilS tlrne concernln9 
t..llstnct court Judges, 1S Walker, "A Note Concernmg P:~lf'tlsan Influence on 
T1'lal ,Judge DecisionrnakmQ," 6 LAW (~'x SOC REV. 645 (1972) 

13. Some of ti'lese "crude" mdlcators Ilave been foumi to prellict Jucllclal 
votIng betiav10r in ottier' stuciies, too, however. On the signlflcance 
of pr'osecutorial expenence, see Nagel, '\,Juclicial Back~jrounds ami Cr'lrnmai 
Cases," 53 J. CPlI'l LAW. 333 (1962) and H. Sheldon, "JUdlC131 Roles 
Backgr'ound and Norms," 9 CAL VI. L.REV. 497 (1973); on Uie slgnHicance 
of pany, Nage 1, "Test ing ReI at lOrlSt'l1PS Between JUliicia I CI',ar'acter1 st ics 
ancJ JucJici.31 Decisionrnaf(ing," I 5 VI POL QU.A.R. 423 (1962); on tile 
dlfflculties of establ1sr"dng any clear connection witrl legal ecJucation, see 
r-'lecone, "Legal EducatIon and ,..Juejiclal DeC1Siot'JS' Some ~~e9atlve Finding'S," 
"F J LEGAL!='D ce- (1 C)'.:::1) L .. ) ..... , J. l-.. J . ..Jt) ~ l '.' 
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i 4. We are cer'talnly not the fwst researctlers to tlave attenipteci tt'IIS, 
however', and It is wont, noting tt,at most otr'ler empirical stuliles 
attempt mg to compare state and t'edera I perfot~mance have come to s im liar 
CO!lCluSlOns al")out ttle dubiousness of any br'oad clam,s ror federal 
~,uperiority See Solln,ine and Walker~, "Constitutional Litigation in 
Federal an(j State COlwtS: An Empir1cal Analysis ot ,JucilclaJ Parity," 
10 HASTINGS CONST'L, L. Q, 213 (1983) and Gr'util, "State Suprerne Court.s 
anci the U,S, Supreme Court's post.-f"'liranda Rulings," 72 ,J CRIf"1.LAW 866 
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