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MONEY LAUNDERING LEGISLATION 

TUESDAY, OCTOBER 20, 1985 

u.s. SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The committee convened, pursuant to notice, at 10:02 a.m., in 

room SD-226, Dirksen Senate Office Building, Hon. Strom Thur­
mond (chairman of the committee) presiding. 

Present: Senators Biden, Grassley, DeConcini, Specter, and Mc­
Connell. 

Also present: Diana Waterman, general counsel; Edward H. 
Baxter, minority counsel, and Scott Green, minority professional 
staff. 

OPENING STATEMENT OF CHAIRMAN STROM THURMOND 

The CHAIRMAN. The committee meets this morning to hold a 
hearing on money laundering legislation. The committee will focus 
its attention on various legislation designed to address the ever-in­
creasing problem of money laundering. 

The President's Commission on Organized Crime ha& identified 
this problem as one of the biggest challenges facing law enforce­
ment today. It has been estimated that billions of dollRrs each year 
are being laundered through the financial institutions of this 
Nation. 

A wide variety of organized criminal groups ranging from drug 
trafficking rings to the more traditional organized crime racket­
eers, could not reap the profits of their unlawful activity without 
the means to camouflage their proceeds to appear as though they 
came from legitimate sources and business investments. 

The need for stronger laws against money laundering has been 
further emPthasized by cases such as tlOperation Greenback" in 
Miami and 'Operation EI Dorado" in New York. 

I believe there is clear bipartisan recognition of the need to 
strengthen our laws in order to attack this criminal enterprise. 
The committee has before it three bills designed to aid law enforce­
ment in eliminating the huge profits reaped by sophisticated 
money laundering techniques 

S. 572, the Money Laundering Crimes Act, has been introduced 
by Senator D' Amato and S. 1385, the Money Laundering Crimes 
and Disclosure Act of 1985, has been introduced by Senator DeCon­
cini. Both of my distinguished colleagues are to be commended for 
their initiative and leadership in this area. 

The Department of Justice and the Treasury Department are 
also to be praised for preparing a comprehensive bill, S. 1335, the 

(1) 
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Money Laundering and Related Crimes Act of 1985, which I intro­
duced on behalf of the Justice Department. 

We look forward to hearing the testimony of a fine group of wit­
nesses today. 

At this point in the record, we will include the text of S. 1385 
and statements from Senators Mathias, Grassley, Biden, DeConcini, 
and McConnell. 

[Text and statements follow:] 
r 
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S.1335 
]lJntitled the "Money Laundering and Related Orimes Act of 1985". 

IN THE SENATE OF THE UNITED S'rATES 

JUNE 20 Gegislative day, JUNE 8), 1985 

II 

Mr. THURMOND (for himself, Mr. D'AMATO, Mr. ROTH, Mr. DENTON, and Mrs. 
HAWKINS) (by request) introduced the following biilj which was read twice 
and referred to the Oommittee on the Judiciary 

A BILL 
Entitled the IIMoney Laundering and Related Orimes Aot of 

1985". 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Oongress assembled, 

3 That this Aot may be cited as the "Money Laundering and 

4 Related Orimes Act of 1985". 

5 SEC. 2. (a) Chapter 95 of title 1~, United States Oode, 

6 is amended by adding at the end thereof the following new 

7 section: 

8 "§ 1956. Laundering of monetary instruments 

9 lI(a) Whoever conducts, causes to be conducted, or at-

10 tempts to conduct a transaction involving the movement of 
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2 

1 funds by wire or other electronic means or involving one or 

2 more monetary instruments, which in any way or degree af-

3 fflcts interstate or foreign commerce, or conducts, causes to 

4 be conducted, or attempts to conduct such a transaction, 

5 through or by a financial institution which is engaged in, or 

6 the activities of which affect, interstate or foreign commerce 

7 in any way or degree-

S "(1) with the intent to promote, manage, estab-

9 lish, carryon, or facilitate the promotion, management, 

10 establishment, or carrying on, of any unlawful activity; 

11 or 

12 "(2) knowing or with reckless disregard of the 

13 fact that such monetary instruments or funes represent 

14 the proceeds of, or are derived directly or indirectly 

15 from the proceeds of, any unlawful activity 

16 shall be sentenced to a fine of not more than $250,000 or 

17 twice the value of the monetary instruments or wire trans-

18 ferred funds, whichever is greater, or imprisonment for not 

19 more than twenty years, or both. 

20 "(b) Whoever conducts, causes to be conducted, or at-

21 tempts to conduct a transaction described in subsection (a) is 

22 liable to the United States for a civil penalty of not more than 

23 the greater of-

24 "(1) the value of the funds or monet.ary instru-

25 ment or instruments involved in the transaction, or 

.. 

.. 
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1 

2 

5 

3 

"(2) $10,000. 

"(c) As used in this section-

3 "(1) the term 'conducts' includes but is not limited 

4 to initiating, concluding, or participating in initiating, 

5 or conduding a transaction; 

6 "(2) the term 'transaction' includes but is not lim-

7 ited to a purchase, sale, loan, pledge, g-ift, transfor, de-

8 livery, or other disposition, and with respect to a finan-

9 cial institution includes but is not limited to a deposit, 

10 withdrawal, transfer between accounts, exchange of 

11 currency, loan, extension of credit, purchase or sale of 

12 any stock, bond, certificate of deposit, or other mone-

13 tary instrument, or any other payment, transfer, or de-

14 livery by, through, or to a financial institution, by 

15 whatever means effected; 

16 "(3) the term 'monetary instruments' means coin 

17 or currency of the United States or of any other coun-

18 try, travelers' checks, personal checks, bank checks, 

19 money orders, investment securities in bearer form or 

20 otherwise in such form that title thereto passes upon 

21 

22 

delivery, and negotiable instruments in bearer form or 

otherwise in such form that title thereto passes upon 

23 delivery; 

24 "(4) the term 'financial institution' has the defini-

25 tion given thiit term in section 5312(a)(2) of title 31, 
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1 United States Code, and the regulations promulgated 

2 

8 

4 

thereunder; 

11(5) the term 'unlawful activity' means any act or 

activity occurring in whole or in part in, or directed at, 

5 the United States and constituting an offense punish-

6 able by death or imprisonment for a term exceeding 

7 one yenr under the laws of the United States or any 

8 State of the United States in which the act or activity 

9 took place; and 

10 1/(6) the term 'reckless disregard' as used in para-

11 graph (2) of subsection (a) means that the person is 

12 aware of a substantial risk that the monetary instru-

18 ments or funds involved in the transaction represent 

14 the proceeds of, or are derived directly or indirectly 

15 from the proceeds of, any unlawful activity, but disre-

16 gards the risk. A substantial risk means a risk (based 

17 on all the circumstances of the transaction including 

18 but not limited to the amount and type of funds or 

19 monetary instruments and the nr.,ture of the transac-

20 tion) that is of such a nature and degree that to disre-

21 gard it constitutes a gross deviation from the standard 

22 of care that a reasonable person would exercise in such 

23 a situation. 

24 I/(d) Nothing in this section shall supersede any provi-
"\ ,\. " 

25 sion of Federal, State, or other law imposing criminal penal-

.. 

• 



7 

5 

1 ties or affording oivil ren1ndies in addition to those provided 

2 for in this seotion, 

3 "(e) Violations of this seotion may be inveBtigated by 

4 suoh oomponents of the Department of Justice a" the Attor-

5 ney General mn.y direot, and by suoh romponents of the De-

6 partment of the Treasury as the Seoretary of the Treasury 

7 may direot, as appropriate. 

8 "(f) There is extraterritorial jurisdiotion over the oon-

9 duot prohibited by this seotion if-

10 11(1) the transaotion was oonduoted or attempted 

11 with the intent to promote, manage, establish, oarry 

12 on, or faoilitate the promotion, management, establish-

13 ment, or oarrying on of any unlawful aotivity, involving 

14 a violation of this title, a violation of title 26, a viola-

15 tion of the Oontrolled Substanoes Aot (21 U.S.C. 801 

16 et seq.), a violation of the Oontrolled Substances 

17 Import and Export Act (21 U.S.C. 951 et seq.), a vio-

18 lation of seotion 1 of the Aot of September 15, 1980 

19 (21 U.S.C. 955a), a violation of seotion 601 of the Na-

20 tional Security Act of 1947 (50 U.S.C. 421), a viola-

21 tion of section 4 of title I of the Internal Seourity Aot 

22 of 1950 (50 U.S.O. 783), a violation of seotion 2 of the 

23 Act of August 1, 1956 (publio Law 84-893, 50 

24 U.S.O. 851), or a violation of seotions 224-227 of the 

25 Atomic Energy Aot of 1954 (42 U.S.O. 2274-2277); 
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1 or with knowledge of the fact that the monetary instru· 

2 ments or funds involved in the offense represent the 

3 proceeds of, or are derived directly or indirectly from 

4 the proceeds of, any such unlawful activity; 

5 "(2) the conduct is by a United States person or, 

6 in the case of a non·United States person, the conduct 

7 occurs in part in the United States and; 

8 "(3) the transaction or series of related transac· 

9 tions involves funds or monetary instruments of a value 

10 exceeding $10,000.". 

11 (b) The table of sections at the beginning of chapter 95 

12 of title 18 is amended by adding at the end the following new 

13 item: 

"11)56. Laundering of monetary instruments". 

~ 
14 SEC. 3. (a) Section 1113 of the Right to Financial Pri· 

15 vacy Act of 1978 (title XI of Public Law 95-630, 12 U.S.O. 

16 3413) is amended by adding at the end thereof the following: 

17 "(1) Nothing in this title shall apply when a financial 

18 institution or supervisory agency, or any officer, employee, or 

19 agent of a financial institution or a supervisory agency, pro· 

20 vides to an agency of the United States financial records .. 
21 which such financial institution or supervisory agency has 

22 reason to believe may be relevant-

23 "(1) to a possible violation of any law relating to 

24 crimes by or against financial institutions or super· 

25 visoryagencies, 

---,---,---------------



't. 

.. 

9 

7 

1 "(2) to a possible violation of the Oontrolled Sub-

2 stances Act (21 U.S.O. 801 et seq.), the Oontrolled 

3 Substances Import and Export Act (21 U.S.O. 951 et 

4 

5 

seq.), or sections 1 or 3 of the Act of September 15, 

1980 (21 U.S.C. 955 a and c), or 

6 "(3) to a possible violation of a provision con-

7 tained in subchapter II of chapter 53 of title 31, 

8 United States Code, or of section 1956 of title 18, 

9 United States Code.". 

10 (b) Subsection 1112(a) of the Right to Financial Privacy 

11 Act of 1978 (title XI of Public Law 95-630, 12 U.S.C. 

12 3412(a)) is amended to read as follows: 

13 "(a) Nothing in this title shall apply when financial 

14 records obtained by an agency or Department of the Uni.ted 

15 States are transferred to another agency or department if 

16 there is reason to believe that the records may be relevant to 

17 a matter within the jurisdiction of the receiving agency or 

18 department.". 

19 (c) Subsection 1103(c) of the Right to Financial Privacy 

20 Act of 1978 (12 U.S.O. 3403(c)) is amended by adding at the 

21 end thereof the following: "Such information may include the 

22 name or names of "ud other identifying information concern-

23 ing the individuals and aCnJUnts involved in and the nature of 

24 the suspected illegal activity.". 
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1 (d) Subsection 1117(c) of the Right to Financial Privacy 

2 Act of 1978 (12 U.S.C. 3417(c» is amended to read ai, 

3 follows: 

4 "(c) Any financial institution, or officer, employee or 

5 agent thereof, making a disclosure of the financial records of 

6 a customer, or information contained in such records, pursu-

7 ant to this chapter in good-faith reliance upon a certificate by 

8 any Government authority, or in good-faith belief that such 

9 records or information may be relevant to a possible violation 

10 of law in accordance with subsection 3413(1) or section 

11 3403(c) of this title, shall not be liable to the customer for 

12 such disclosure or for any failure to notify the customer of 

13 such disclosure.". 

14 (e) Subsections (b) and (c) of section 1112 of the Right 

15 to Financial Privacy Act of 1978 (12 U.S.C. 3412) are re-

16 pealed and subsections (d) and (e) of that section are redesig-

17 nated subsections (b) and (c), respectively. 

18 (0 Section 1120 of the Right to Financial Privacy Act 

19 of 1978 (12 U.S.C. 3420) is amended by striking out para-

20 graph (1) and redesignating paragraphs (2) through (4) and 

21 any reference thereto in such paragraphs as· paragraphs (1) 

22 through (3), respectively. 

23 (g) The Right to Financial Privacy Act of 1978 (12 

24 U.S.C. 3401 et seq.), is amended by adding at the end 

25 thereof the following new section 1123 (12 U.S.C. 3423): 

.. 
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1 "§ 3423. Preemption of State law 

2 "The provisions of this title and any regulations promul-

3 gated thereunder shall preempt any provision of any constitu-

4 tion, law, or regulation of any State or political subdivision .. 
5 thereof, as well as any administrative or judicial interpreta-

6 tion of such provision, that is not identical to the provisions of 

7 this title and regulations thermmder, and that is more restric-

8 tive of disclosure to a Government authority concerning a 

9 possible violation of any statute or regulation than the provi-

10 sions of this title and regulations promulgated thereunder.". 

11 SEC. 4. Rule 17(c) of the Federal Rules of Criminal 

12 Procedure is amended by adding at the end thereof the fol-

13 lowing: "An attorney for the government may apply to the 

14 court for an order commanding the person to whom the sub-

15 poena is directed, for such period as the court deems appro-

16 priate, not to notify any other person of the existence of the 

17 subpoena. The court shall enter such an order if it determines 

18 that (1) there is reason to believe that the books, records, 

19 documents, or other objects designated in the subpoena are 

20 relevant to a legitimate law enforcement proceeding; and (2) 

21 there is reason to believe that notification of the existence of 

22 the subpoena will result in: (A) endangering the life or physi-

23 cal safety of any individual; (B) flight from prosecution; (C) 

24 destruction of or tampering with evidence; (D) intimidation of 

25 potential witnesses; or (E) otherwise seriously jeopardizing 

26 an investigation or unduly delaying a triaL". 
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1 SEC. 5. (a) Section 5318 of title 31, United States 

2 Code, is amended to read as follows: 

3 "§ 5318. Compliance, exemptions, and summons authority 

4 "(a) The Secretary of the Treasury may (except under 

5 section 5315 of this title and regulations prescribed under 

6 section 5315)-

7 "(1) delegate duties and powers under this sub-

8 chapter to an appropriate supervising agency, except 

9 as provided in subsection (c); 

10 "(2) require a class of domestic financial institu-

11 tions to maintain appropriate procedures to ensure 

12 compliance with this subchapter and regulations pre-

13 scribed under this subchapter; 

14 "(3) examine any books, papers, records, or other 

15 data of domestic financial institutions relevant to 

16 the recordkeeping or reporting requirements 'of this 

17 subchapter; 

18 "(4) summon a financial institution or an officer or 

19 employee of a financial institution, or a former officer 

20 

21 

22 

or employee, or any person having possession, custody, 

or care of the reports and records required under this 

subchapter, to appear before the Secretary of the 

23 Treasury or his delegate at a time and place named in 

24 the summons and to produce such books, papers, 

25 records, or other data, and to give testimony, under 

------,----------------------------------------

.. 
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1 

2 

3 

4 

5 

13 

11 

oath, as may be relevant or material to an investiga­

tion described in subsection (c). 

"(5) prescribe an appropriate exemption from a 

requirement under this subchapter and regulations pre­

scribod under this subchapter. The Secretary may 

6 revoke an exemption by actually or constructively noti-

7 fying the parties affected. A revocation is effective 

8 during judicial review. 

9 "(b) The purposes for which the Secretary of the Treas-

10 ury may take any action described in paragraph (3) of subsec-

11 tion (a) include the purpose of civil and criminal enforcement 

12 of the provisions of this subchapter, section 21 of the Federal 

13 Deposit Insurance Act (12 U.S.C. 1829b), section 411 of the 

14 National Housing Act (12 U.S.C. 1730d), or chapter 2 of 

15 Public Law 91-508. 

16 "(c) The purpose for which the Secretary of the Treas-

17 ury may take any action described in paragraph (4) of subsec-

18 tion (a) is limited to investigating violations of this subchap-

19 ter, violations of section 21 of the Federal Insurance Act (12 

20 U.S.C. 1829b), violations of section 411 of the National 

21 Housing Act (12 U.S.C. 1730d), or violations of chapter 2 of 

22 Public Law 91-508 for the purpose solely of civil cnforce-

23 ment of these provisions or any regulation issued thereunder. 

24 A summons may be issued under paragraph (4) of subsection 

25 (a) only by, or with the approval of, the Secretary of the 
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1 Treasury or a supervisory level delegate of the Secretary of 

2 the Treasury. 

3 I/{d) A summons pursuant to this section may require 

4 that books, papers, records, or other data stored or main-

5 tained at any place be produced at any designated location in 

6 any State or in any territory or other place subject to the 

7 jurisdiction of the United States not more than five hundred 

8 miles distant from any place where the financial institution 

9 operates or conducts business in the United States. Persons 

10 summoned under this section shall be paid the same fees and 

11 mileage for travel in the United States that are paid wit-

12 nesses in the courts of the United States. The United States 

13 shall not be liable for any other expenses incurred in con-

14 nection with the production of books, papers, records, or 

15 other data pursuant to the provisions of this section. 

16 I/(e) Service of a summons issued under this section may 

17 be by registered mail or in such other manner calculated to 

18 give actual notice as the Secretary may provide by 

19 regulation. 

20 I/(f) In the case of contumacy by or refusal to obey a 

21 summons issued to any person under this section, the Secre-

22 tary shall refer the matter to the Attorney General. The At-

23 torney General may invoke the aid of any court of the United 

24 States ,vithin the jurisdiction of which the investigation 

25 which gave rise to the summons is being or has been carried 
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1 on or of whioh the person summoned is an inhabitant, or in 

2 whioh he oarries on business or may be found, to oompel 

3 oomplianoe with the summons. The oourt may issue an order 

4 requiring the person summoned to appear before the Seore-

5 tary or his delegate to produoe books, papers, reoords, and 

6 other data, to give testimony as may be necessary to explain 

7 how suoh material was oompiled and maintained, and to pay 

8 the oosts of the prooeeding. Any failure to obey the order of 

9 the oourt may be punished by the oourt as a oontempt 

10 thereof. All process in any such oase may be served in any 

11 judicial district in which suoh person may be found.". 

12 (b) Seotion 5319 of title 31, United States Code, is 

13 amended to read as follows: 

14 "The Seoretary is authorized to make information in a 

15 report filed under this subchapter available to a Federal, 

16 State, or local agenoy on the agencis request. Such disolo-

17 sure shall be on the terms and conditions set forth by the 

18 Seoretary consistent with the purposes of this ohapter. The 

19 Secretary is also authorized to make information in a report 

20 filed under this subohapter available to a Federal agency 

21 when the Seoretary has reason to believe suoh information 

22 may be relevant to a matter within the jurisdiction of the 

23 receiving agenoy. The Secretary is also authorized to make 

24 disclosur~ of information in a report filed under this subchap-

25 tel' for national seourity purposes. A report made available 
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1 pursuant to this section and records of such reports are 

2 exempt from disclosure under section 552 of title 5.". 

3 (c)(l) The first paragraph of subsection 5321(a) of title 

4 31, United States Oode, is amended to read as follows: 

5 "(a)(l) A domestic financial institution, and a partner, 

6 director, officer, or employee of a domestic financial institu-

7 tion, willfully violating this subchapter or a regulation pre-

8 scribed under this subchapter (except section 5315 of this 

9 title or a regulation prescribed under section 5315), or any 

10 person causing such a violation, is liable to the United States 

11 Government for a civil penalty of not more than-

12 "(A) where the violation involves a failure to file 

13 a report or a material omission or misstatement in a 

14 required report, the amount of the transaction, but not 

15 more than $1,000,000, -or $25,000, whichever is 

16 greater, or 

1.7 "(B) for any other violation, $1.0,000. 

18 For a violation of section 5318(a)(2) of this title, or a regula-

19 tion prescribed under section 5318(a)(2), a separate violation 

20 occurs for each day the violation continues and at such office, 

21 branch, or place of business at which a violation occurs or 

22 continues.". 

23 (2) The second paragraph of subsection 53~\1(a) of title 

24 31, United States Oode, is amended to read as foHows: 



17 

15 

1 "(2) A civil penalty under paragraph (1) is reduced by 

2 an amount forfeited under subsection 5317(b).". 

3 (3) New paragraphs (4), (5), and (6) are added at the end 

4 of subsection 5321(a) of title 31, United States Oode, as 

5 follows: 

6 "(4) A person willfully violating the provisions of section 

7 5314 of this title or of a regulation prescribed under section 

8 5314 is liable to the United States Government for a civil 

9 penalty of not more than-

10 II (A) where the violation involves a transaction, 

11 the amount of the transaction or $25,000 whichever is 

12 greater, or 

13 "(B) where the violation involves the failure to 

14 report the existence of an account or any required 

15 identifying data pertaining to the account, the entire 

16 amount deposited into the account during the reporting 

17 year or $250,000, whichever is greater. 

18 "(5) Any person or financial institution negligently vio-

19 lating any provision of this subchapter or a regulation pre-

20 scribed under this subchapter is liable to the United States 

21 for a civil penalty of not more than $10,000. 

22 "(6) A civil penalty assessed pursuant to this section is 

23 in addition to any criminal penalty under section 5D2') of this 

24 title based on the same transaction.". 
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1 (d) Subsection 5321(b) of title 31 is amended to read as 

2 follows: 

3 "(b) The Secretary may bring a civil action to recover 

4 an unpaid penalty under subsection (a) within six years from 

5 the date of the transaction on which the penalty is based.". 

6 (e) Subsection 5321(c) of title 31 is amended to r(\ad as 

7 follows: 

8 "(0) The Secretary of the Treasury may remit any part 

9 of a forfeiture under subsection 5317(b) of this title or may 

10 mitigate any civil penalty under subsection (a) of this 

11 section. " . 

12 (0 Subparagraph (3)(B) of subsection 5312(a) of title 31, 

13 United States Oode, is amended by striking the period at the 

14 end thereof and inserting in lieu thereof: "whether or not in 

15 bearer form.". 

16 (g) Subsection 5322(b) of title 31, United States Oode, 

17 is amended by striking out the words "pattern of illegal ac-

18 tivity involving transactions of more than $100,000" and in-

19 serting in lieu thereof "pattern of any illegal activity involv-

20 ing more than $100,000", and by striking out the figure 1/5" 

21 and by replacing in lieu thereof the figure 1/10". 

22 (h) Paragraph (5) of subsection 5312(a) of title 31, 

23 United States Oode, is amended to read as follows: 

24 1/(5) 'United States' means the States of the 

25 United States, the District of Oolumbia, and, when the 
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1 Secretary prescribes by regulation, the Commonwealth 

2 of Puerto Rico, the Virgin Islands, Guam, the North-

3 ern Mariana Islands, American Samoa, the Trust 'rer-

4 ritory of the Pacific Islands, any other territory or pos-

5 session of the United States, or a military or diplomatic 

6 establishmen t. " . 

7 SEC. 6. (n.) Subsection (b) of section 1952 of title 18, 

8 United States Code, is amended by deleting the word "or" 

9 before the figure "(2}", and by deleting the period at the end 

10 thereof and replacing it with the following: ", or (3) any act 

11 which is indictable tmder subchapter II of chapter 53 of title 

12 31, United States Code, or under section 1956 of this title.". 

13 (b) Subsection 1961(l) of title 18, United States Code, is 

14 amended by inserting the phrase "section 1956 (relating to 

15 the laundering of monetary instruments}," after the phrase 

16 "section 1955 (relating to the prohibition of illegal gambling 

17 businesses},". 

18 (c) Subsection 2516(l) of title 18, United States Code, is 

19 amended in paragraph (c) by adding the phrase "section 1956 

20 (laundering of monetary instruments)," after the phrase "sec-

21 tion 1955 (prohibition of business enterprises of gambling),". 

22 SEC. 7. Section 2 of title 18, United States Code, is 

23 amended by adding the followingubsection: 

24 "(c) Whoever knowingly facilitates the commission by 

25 another person of an offense against the United States by 
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1 providing assistance that in fact is substantial is punishable as 

2 a principaL". 

3 SEG. 8. (a) Ohapter 113 of title 18, United States Oode, 

4 is amended by adding at the end thereof the following new 

5 section: 

6 H§ 2322. Receiving the proceeds of a crime 

7 "Whoever receives, possesses, conceals, or disposes of, 

8 01' attempts to receive, possess, conceal or dispose of, any 

9 money or other property which has been obtained in connec-

10 tion with a violation of any law of the United States for 

11 which the punishment may extend to imprisonment for more 

12 than one yeari or brings or transfers into the United States 

13 any money or other property which has been obtained in con-

14 nection with a violation of any law of a foreign country con-

15 cerning the manufacture, distribution, or other form of traf-

16 ficking in any substance listed in the current schedules of 

17 controlled substances established pursuant to section 202 of 

18 the Oontrolled Substances Act (21 U.S.O. 812) for which the 

19 punishment under the law of the foreign country may extend 

20 to imprisonment for a period of more than one year, knowing 

21 or believing the same to be money or property which has 

22 been obtained in violation of law, shall be imprisoned for not 

23 more than ten years, or fined not more than $250,000 or 

24 both.". 
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1 (b) The table of sections at the beginning of chapter 11.3 

2 of title 18 is amended by adding at the end thereof the fol-

3 lowing new item: 

"2822. Receiving the proceeds of a crime.". 

4 SEC. 9. (a) Title 18 of the United States Code is amend-

5 ed by adding a new ohapter 120 as follows: 

6 "CHAPTER 120-FORFEITURE 

"Sec. 
"2600. Civil Forfeiture. 
"2601. Criminal Forfeiture. 

7 "§ 2600. Civil forfeiture 

8 I/(a) Any funds or monetary instruments involved in a 

9 violation of section 1956, and any money or other property 

10 involved in a violation of section 2322 in connection with a 

11 violation of any law of the United States or of a foreign coun-

12 try concerning controlled substances, and any property, real 

13 or personal, which represents the proceeds of or which is 

14 traceable to such funds, monetary instruments or other prop-

15 erty shall be subject to forfeiture to the United States. 

16 I/(b) Any property subject to forfeiture to the United 

17 States under this section may be seized by the Attorney Gen-

18 eral, and with respect to funds or monetary instruments in-

19 volved in a violation of section 1956 by the Secretary of the 

20 Treasury, upon process issued pursuant to the Supplemental 

21 Rules for certain Admiralty and Maritime Claims by any dis-

22 trict court of the United States having jurisdiction over the 
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1 property, except that seizure without such process may be 

2 made when-

3 "(1) the seizure is pursuant to a lawful arrest or 

4 search; or 

5 "(2) the Attorney General or the Secl'etary of the 

6 Treasury, as the ease may be, has probable cause to 

7 believe that the property is subject to forfeiture under 

8 this section, in whioh event proceedings under subsec-

9 tion (d) of this section shall be instituted promptly. 

10 "(c) Property taken or detained wlder this scction shall 

11 not be repleviable, but shall be deemed to be in the custody of 

12 the Attorney General or the Secretary of the Treasury, as 

13 the case may be, subject only to the orders and decrees of the 

14 court or the official ha,ving jurisdiction thereof. Whenever 

15 property is seized under this subsection, the Attorney 

16 General or the Secretary of the Treasury, as the case may 

17 be, may-

18 "(1) place the property under seal; 

19 1/(2) remove the property to a place designated by 

20 him; or 

21 "(3) require that the General Services Adminis-

22 tration take custody of the property and remove it, if 

23 practicable, to an appropriate location for disposition in 

24 accordance with law. 
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1 II(d) For the purposes of this section the provisions of 

2 the customs laws relating to the seizure, summary and judi-

3 cial forfeiture, cond.emnation of property for violation of the 

4 customs laws, the disposition of such property or the pro-

5 ceeds from the sale thereof, the remission or mitigation of 

6 such forfeitures, and the compromise of claims (19 U.S.O. 

7 1602 et seq.), insofar as they are applicable and not incon-

8 sistent with the provisions hereo!, shall apply to seizures and 

9 forfeitures incurred, or alleged to have been incurred, lmder 

10 this section, except that such duties as are imposed upon the 

11 customs officer or any other person with respect to the sei-

12 zure and forfeiture of property under the customs laws shall 

13 be performed with respect to seizures and forfeitures of prop-

14 erty under this section by such officers, agents, or other per-

15 sons as may be authorized or designated for that purpose by 

16 the Attorney General or the Secretary of the Treasury, as 

17 the case may be. 

18 lI(e) Notwithstanding any other provision of the law, the 

19 Attorney General or the Secretary of the Treasury, as the 

20 case may be, is authorized to retain property forfeited pursu-

21 ant to this section, or to transfer such property on such terms 

22 and conditions as he may determine to-

23 11(1) any other Federal agency; or 
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1 1/(2) any State or local law enforcement agency 

2 which participated directly in any of the acts which led 

3 to the seizure or forfeiture of the propert:y. 

4 The Attorney General or the Secretary of the Treasury, as 

5 the case may be, shall ensure the equitable transfer pursuant 

6 to paragraph (2) of any forfeited property to the appropriate 

7 State or local law enforcement agency so as to reflect gener-

8 ally the contribution of any such agency participating directly 

9 in any of the acts which led to the seizure or forfeiture of 

10 such property. A decision by the Attorney General or the 

11 Secretary pursuant to paragraph (2) shall not be subject to 

12 review. The United States shall not be liable in any action 

13 arising out of the use of any property the custody of which 

14 was transferred pursuant to this section to any non-Federal 

15 agency. The Attorney General or the Secretary of the Treas-

16 ury may order the discontinuance of any forfeiture proceed-

17 ings under this' section in favor of the institution of forfeiture 

18 proceedings by State or local authorities under an appropri-

19 ate State or local statute. After the filing of a complaint for 

20 forfeiture under this section, the Attorney General may seek 

21 dismissal of the complaint in favor of forfeiture proceedings 

22 under State or local law. Whenever forfeiture proceedings 

23 are discontinued by the United States in favor of State or 

24 local proceedings, the United States may transfer custody 
" ".... ... 

25 and possession of the seized property to the appropriate State 
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1 or local official immediately upon the initiation of the propel' 

2 actions by such officials. Whenever forfeiture proceedings are 

3 discontinued by the United States in favor of State or local 

4 proceedings, notice shall be sent to all known interested par-

5 ties advising them of the discontinuance or dismissal. The 

6 United States shall not be liable in any action arising out of 

7 the seizure, detention, and transfer of seized property to 

8 State or local officials. 

9 "(f) All right, title, and interest in property described in 

10 subsection (a) of this section shall vest in the United States 

11 upon commission of the act giving rise to forfeiture ],lllder this 

12 section. 

13 "(g) The filing of an indictment or information alleging a 

14 violation of law which is also related to a forfeiture proceed-

15 ing under this section shall, upon motion of the United States 

16 and for good cause shown, stay the forfeiture proceeding. 

17 "(h) In addition to the venue provided for in section 

18 1395 of title 28 or any other provision of law, in the case of 

19 property of a defendant charged with a violation that is the 

20 basis for forfeiture of the property under this section, a pro-

21 ceeding for forfeiture under this section may be brought in 

22 the judicial district in which the defendant owning such prop-

23 erty is found or in the judicial district in which the criminal 

24 prosecution is brought. 
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1 u§ 2601. Criminal forfeiture 

2 "(a) A person who is convicted of an offense under sec': 

3 tion 1956 or section 2322 of this title shall forfeit to the 

4 United States any money or other property involved in such 

5 . an offense and any money or other property, real or personal, 

6 which represents the proceeds of or which is traceable to 

7 such money or property. 

8 "(b) In any case in which money or property subject to 

9 forfeiture under subsection (a), as a result of any act or OIniS-

10 sion of the defendant-

11 1/(1) cannot be located upon the exercise of due 

12 diligence; 

13 "(2) has been transferred or sold to, or deposited 

14 with a third party; 

15 "(3) has been placed beyond the jurisdiction of the 

16 court; 

17 "(4) has been substantially diminished in value; or 

18 "(5) has been cominingled with other property 

19 which cannot be divided without difficulty; 

20 the person shall forfeit to the United States any other prop-

21 erty up to the value of any property described in this section. 

22 "(c) The court, in imposing sentence on a person for a 

23 conviction of an offense listed in subsection (a), shall order 

24 that the person forfeit to the United States all property de-

25 scribed in subsection (a) or (b). 
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1 "(d) The provisions of subsections 413 (c) and (e) 

2 through (0) of the Oomprehensive Drug Abuse Prevention 

3 and Oontrol Act of 1970 (21 U.S.O. 853 (c) and (e)-(o» shall 

4 apply to property subject to forfeiture under this section, to 

5 any seizure or disposition thereof, and to any administrative 

6 or judioial prooeeding in relation thereto, if not inconsistent 

7 with this section.". 

8 (b) The ohapter analysis of part I of title 18, United 

9 States Oode, is amended by adding at the end thereof the 

10 following: 

"120. Forfeiture...................................................................................... 2600". 
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PREPARED STA'l'EMENT OF SENATOR CHARLES MeC. MATHIAS, JR. 

Mr, Chairman, the problem the Judiciary Committee takes up today is a difficult 
one. Criminals are becoming adept at funneling the proceeds of their illegal activi­
ties through America's most respected financial institutions and thereby camouflag­
ing the actual source of those funds, This practice stymies the efforts of law enforce­
ment to trace the funds and identify the individuals involved in the illegal activi­
ties. Thus, those who pocket th\~ ill-gotten galns, the kingpins in criminal organiza­
tions, escape detection, and can redirect the laundered funds to new endeavors. 
Money laundering is clever and maddening because it effectively frustrates many 
criminal investigations. 

In an attempt to correct the problem, sevel'al bills have been introduced that 
would facilitate government access to bank records. Mr. Chairman, we must cau­
tiously review all the implications of any bill attacking money laundering. It is in­
cumbent upon us to carefully craft such legislation so that it will assist law enforce­
ment without unnecessarily opening up to government scrutiny the information 
buried in bank accounts of law-abiding citizens. 

Bank accounts not only provide a profile of one's financial status, but also reveal 
a wealth of personal information in a way very few of us ever stop to cortsider. 
Checking accounts, loan applications, and credit cards records candidly reflect your 
politics, your tastes, what you owe, who you owe, where you travel and even what 
you eat and drink. The very richness of the information contained in bank records 
raises the specter of an overzealous government trampling the right to privacy in 
order to obtain someone's life stort' as told to American Express or VISA. If a gov­
ernment agent entered someone s home to extract the information accessible 
through bank records, the Fourth Amendment implications would be clear. 

The Congress has traditionally demonstrated a special sensitivity to privacy rights 
in banking records. When the Supreme Court handed down its decision in U.S. v. 
Miller, 425 U.S. 435 (1976), that deprecated the Fourth Amendment implications in 
a search of personal financial records held by a third party, a disappointed Congress 
reacted with the Right to Financial Privacy Act of 1978. We responded to lawen­
forcement's legitimate needs in a manner consistent with a citizen's right to privacy 
and the realities of modern finance. We must be careful not to upset the balance 
that we worked so hard to achieve. 

Two aspects of Senate Bill 1335 illustrate how easy it would be to disrupt that 
balance. Under Section 3(a) of the proposed legislation, a bank could disclose infor­
mation if it finds "reason to believe" that it has information relevant to the viola­
tion of certain specific laws. Thus, private banking officials would have discretion to 
make a highly intrusive decision. Before we ask or allow a bank to do this, let's 
energize the procedures provided by the Bank Secrecy Act. If we dedicate our re­
sources to training bank personnel so that they can promptly report suspected 
money laundering transactions, federal agents could respond with the tools already 
in their possession: a court order under the Right to Financial Privacy Act-based 
on a government claim of relevance to an investigation-or access through a search 
warrant or grand jury subpoena. We should not broaden the government's power to 
intrude unless we are convinced that the existing tools are inadequate to the task. 

We should also note that one of the specific crimes that banks would have to look 
out for under Section 3(a) is a newly created and broadly defined offense of money 
laundering. If we need to write this new offense into the U.S. Code, we must be cer­
tain to draft the statute without sweeping in financial transactions entirely unrelat­
ed to the targeted offenses. I commend to my colleagues the other money laundering 
bills, Senate Bills 572 and 1385, sponsored by Senators D'Amato and DeConcini, re­
spectively, that focus more narrowly on the activities we want to proscribe. 

Mr. Chairman, I mention these two areas because they highlight the dangers we 
confront. What information individuals choose to share with third parties should 
not be confused with what they choose to share, or must share, with their govern­
ment. The fight against organized crime is at stake here-but so is the fundamental 
right to privacy of Americans. Our focus at this hearing should be to assess whether 
the delicate balance between these competing goals has been struck properly, and, if 
not, to make only those adjustments that are needed to right the scale. 

PREPARED STATEMENT OF SENATOR CHARLES E. GRASSLEY 

Mr. Chairman, I commend you for holding this hearing on the subject of "money 
laundering" and the various Senate measures that attempt to deal with the ever­
increasing problems that are involved with this illicit type of financial transaction. 
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Money laundering has become a widespread practice where criminals use genuine 
financial institutions, or other means, to convert crime-related proceeds to seeming­
ly legitimate funds, or assets. 

'l'his abhorent practice involves billions of dollars, and therefore has a powerful 
adverse impact on our nation, as well as the fabric of society, as crime is facilitated 
and tax dollars are lost. 

Although money laundering has been attacked indirectly through other criminal 
statues, a specific criminal offense is necessary in order to reach illegal activity that 
can presently evade law enforcement. 

I look fO~'ward to hearing the testimony of today's distinguished witnesses as we 
examine this growing problem along with the legislative attempts to effectively deal 
with it. 

Thank you Mr. Chairman. 

PREPARED STATEMENT OF SENATOR JOSO:PH R. BRIDEN, JR. 

Mr. Chairman, in today's hearing we will be discussing what I believe to be an 
important tool that is needed in the government's attempt to a dismantle illicit nar­
cotics enterprises. The primary basis of organized crime and narcotics traffic is 
making money. In the course of making millions of dollars, narcotics traffickers 
must turn small bills into working capital. This usually involves money laundering 
which produces a financial trail useful to law enforcement in trying get to the top 
echelons of the trafficking organizations. 

It is estimated that money laundering is anywhere from 50 to 100 billion dollars a 
year business. Focusing on money laundering activity is a crucial element in the 
financial investigation of major illicit businesses. I strongly support and will work 
with Senators Thrumond, DeConcini and D' Amato to draft a narrow statute that 
will prohibit money laundering. However, I will not support the Administration's 
proposal which is requesting broad reaching authority to establish new statutes and 
amend the Financial Privacy Act. Before I would consider broadening the reach of 
the Justice Department I would like additional evidence that they and Treasury 
have l:1atisfactorily administered the current prOVision of the Bank Secrecy Act. 

Mr. Chairman, while we are sitting here to consider the requests of the Adminis­
tration to expand authority under Title 31 and reduce protections under the Finan­
cial Privacy Act, upstairs in room 324 the Senate Subcommittee on Permanent In­
vestigations is being told by the General Accounting Office that the Treasury De­
partment have been ineffective in enforcing the provisions of Title 31. It is my un­
derstanding that the General Accounting Office will testify that the Treasury De­
partment lacks adequate procedures, has not devoted adequate resources and gives 
relatively low priority to Bank Secrecr Compliance. In a familiar tune that I have 
preached before, the General Accountmg Office also concludes that all agencies in­
volved in Bank Secrecy Act compliance must improve communication and coordina­
tion. I believe it important that all of us involved in considering these bills today 
review the record of the Permanent SUbcommittee's hearing before moving forward 
on new legislation. 

Mr. Chairman. in 1980 I called a hearing to examine the use of existing forfeiture 
statutes by the Gov<;lrnment in the fight against organized crime and drug traffick­
ing. The hearing was held at a time when we were being told by the Justice Depart­
ment that forfeiture and financial investigations were a major element in the war 
on narcotics traffickers. 

The bottom Une from that hearing was that the existing statute which had been 
on the books since 1970 had seldom been used and that no one in the Justice De­
partment had expertise in the forfeiture law. Additionally, the enforcement agen­
cies had inaccurate records of forfeiture cases and there was little incentive to 
pursue forfeiture of assets investigations. 

As I sit here today Mr. Chairman, I can only say it seems we have been down this 
road before. However, one of the outcomes of that forfeiture hearing was a commit­
ment by the federal agencies to get their act together befote coming up to the Hill 
and saying they need more legislation. The agencies need to demonstrate an ability 
to use what they already have available before requesting new law. I don't subscribe 
to the theory toat new law automatically means better law enforcement. I'd like to 
know how well current law is being enforced and how amendments we already have 
made are being used. 

My concerns about implemention of current law are heightened when 1 read 
about incompetence like that reported in March 1985. Let me quote from Business 
Week: " •.. Comptroller of the Currency, C. Todd Conover, told a stunned Senate 

57-310 0-86--2 
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investigations committee that bank examiners missed irregularities at the First 
Bank of Boston during a special investigation in 1982. Conover's excuse: Examiners 
were not familiar with the specific reporting requirements as revised in 1980." 

As part of the 1984 Comprehensive Crime Control Act we provided the Treasury 
Department with additional amendments to the Bank Secrecy Act that broaden the 
attempt to transport currency statute, broadened Customs search authorities, in­
creased penalties for non-compliance by banks from $1,000 to $10,000 and prison 
term from 1 to 5 years, and made currency violations a predicate offense for RICO 
prosecution. These were all changes that were necessary and justified by the De­
partments of Justice and Treasury. These provisions are there to help law enforce­
ment catch narcotics traffickers. Again, I ask, how are these statutes being used? 

Mr. Chairman, at this stage I believe we should focus OUr attention on a narrowly 
drafted money laundering statute that will permit prosecution of those individuals 
making substantial deposits of illegally obtained currenc),. The need for that legisla­
tion has been established. However, before moving to the extreme measures pro­
posed in the Administration's bill, I would need a substantial amount of justification 
that existing law and the recent changes to existing law in this are have failed. 

PREPARED STATEMENT OF SENATOR DENNIS DECONCINI 

Mr. Chairman, I introduced S. 1385, the Money Laundering Crimes and Disclosure 
Act of 1985, on June 27, 1985. This legislation addresses the ever-increasing problem 
of money laundering, especially the laundering of illicit profits generated by orga­
nized crime. 

Money laundering is one of the most costly ills infecting our nation. In 1984 the 
President's Commission on Organized Crime reported that it was possible to launder 
$100 million in a single transaction. Moreover, violations of tax laws are an inevita­
ble byproduct of laundering schemes, and this costs the nation millions of dollars in 
public revenue. 

Modern, sophisticated money laundering techniques have contributed to the Fi­
nancial success of organized crime in recent years, particularly in the narcotics 
trade. Without the means to launder money, thereby making cash generated by a 
criminal enterprise appear to come from a legitimate source, organized crime could 
not flourish as it now does. St~dies cite narcotics trafficking as one of the growth 
industries within the underworld, and it is impossible for any American city, social 
or ethnic group to inoculate itself from the drug epidemic. As long as organized 
crime continues to successfully conceal enormous amounts of illegally generated 
income, our law enforcement agencies will continue to do battle with the narcotics 
traffickers from a position of weakness. 

Money laundering techniques are used by large legitimate businesses as well. The 
President's Commission discovered that American corporations such as Gulf Oil, 
Lockheed Aircraft, and McDonnell Douglas, have engaged in illegal money launder­
ing. Each corporation was involved in schemes to make illegal payments to foreign 
government officials in order to win lucrative overseas contracts. The broad array of 
groups participating in money laundering illustrates how widespread the problem 
has become. 

S. 1385 deals with this problem by creating criminal and civil penalties to be im­
posed against anyone who initiates a transaction with the intent to promote unlaw­
ful activity Or with knowledge or reason to know that the monetary instruments 
involved in the transaction are derived from unlawful activity guilty of the crime of 
money laundering. The "knowledge or reason to know" standard is well settled in 
criminal law and is intended to make clear that either a subjective or an objective 
standard of intent may be chosen for proof. Furthermore, in making Money Laun­
dering a crime, S. 1385 does not remove certain rights to privacy by amending the 
Right to Financial Privacy Act. Amending the Right to Financial Privacy Act is un­
necessary because the government today has access to massive amounts reports and 
information from financial institutions and has the authority and ability to obtain 
additional information. This available and potentially available information needs 
to be and can be put to effective use. The effective use of this information elimi­
nates any need to infringe on any Right of Privacy. 

Mr. Chairman, for the outlined l'easons, I urge my colleagues who are concerned 
about this issue to support S. 1385. 

The CHAIRMAN. I am most pleased to introduce as our first wit· 
ness the honorable Alfonse D Amato, of the Senate Committee on 
Banking, Housing and Urban Affairs. 
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Senator D' Amato, we are very pleased to have you with us. 
Please proceed. 

STATEMENT OF nON. ALFONSE D'AMA'l'O, A U.S. SENATOR FROM 
THE STATE OF NEW YORK 

Senator D' AMATO. Mr. Chairman, let me first commend you for 
holding these hearings today on a most important issue, the money 
laundering problem, and for attempting to develop effective legisla­
tive remedies that will strike at the heart of organized crime, the 
drug czars in particular. It is long overdue. 

At the outset, Mr. Chairman, I would like to make two prelimi­
nary points. First, I most respectfully submit that, of all the major 
bills in your committee, those being considered today hold the 
greatest promise for crippling organized crime and major drug traf­
ficking. 

Second, I would like to stress that, with so many Senate and 
House money laundering bills to consider, and with all the other 
issues Congress must address, we run the risk of running out of 
time to pass any effective money laundering bill. That would be a 
tragedy because this Congress has a unique and historic opportuni­
ty to attack the financial empires of the drug czars and the orga­
nized crime networks. 

Therefore, Mr. Chairman, I urge you to do all in your power to 
have a strong bill against money laundering marked up and report­
ed out of the committee by the end of this year, and then scheduled 
for a vote in early 1986. 

Rather than endlessly debating the technical differences among 
the bills, let us attempt to develop a consensus money laundering 
bill. Mr. Chairman, that is what you did so effectively in develop­
ing the consensus crime bill in the last Congress. In that way, I he­
lieve we can move forward. I think it is going to take that kind of 
effort, the same kind of effort that you were able to put together in 
developing last year's consensus, putting pride of authorship aside, 
and concentrating on the key elements. 

I would like to talk today about three key elements that are con­
tained in most bills and that are essential. 

The three provisions I most strongly recommend are the very 
ones included in two of the bills I have sponsored, as well as, in a 
slightly modified form, in the bills introduced by both yourself and 
Senator DeConcini. 

This year, the Bank of Boston, Crocker National Bank, and other 
Bank Secrecy Act cases, demonstrate the urgent need to: First, au­
thorize the Treasury Department to suh~)l')ena testimony and bank 
records to enforce the Bank Secrecy Act~ second, raise fines to the 
full amount of money laundered or not reported, and third, make 
money laundering a crime. I think, Mr. Chairman, those three es­
sential elements should be contained in any hill. 

The Bank of Boston case demonstrates why we need to authorize 
an administrative subpoena for the Treasury Department. Under 
questioning last March on this issue, former Assistant Secretary of 
the Treasury, and now Federal district court judge, John Walker, 
testified that the lack of such a subpoena was a major obstacle to 
effective law enforcement, because Treasury had no ability to audit 
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the examinations done by the Comptroller of the Currency. In­
stead, the investigation dragged on for nearly 2 years longer than 
it should have. 

For those who say, well, this subpoena is unusual let me reply: 
these subpoenas are not exceptional. They exist in 40 different 
areas. They exist in the agricultUral area, with the Civil Aeronau-

'tics Board, and the Commerce Department. Congress, the Energy 
Department, the Energy and Federal Regulatory Commission have 
them, and the list goes on and on, and I would like to submit a list 
of examples for your consideration. 

It is simply not logical to deny the Treasury Department one of 
the essential tools for meeting its responsibility to enforce the law. 
The Treasury Department should not have to rely on the bank reg­
ulatory agencies, whose interest in Bank Secrecy Act (,"1mpliance is 
often lukewarm at best. 

Nothing demonstrates the need for higher fines more than the 
Bank of Boston and Crocker National Bank cases. That is why we 
say the present fine is inadequate. 

In the first case, $1.2 billion was not reported. The fine was 
$500,000, or four ten-thousandths of the amount not reported. In 
the case of Crocker National Bank, $3.9 billion was not reported. 
The fine was $2.25 million, or just under six ten-thousandths of the 
amount not reported. 

I would like to share with you what Judge Walker has said about 
the benefits of the higher fines contained in S. 571. 

He said: "If 571 had been on the books with respect to the First 
National Bank of Boston, they would have stood to pay a civil pen­
alty of over $1 billion. I think that would wake up even the sleepi­
est of chief executive officers." 

Mr. Chairman, if I might relate some of the testimony that the 
officers from that First Bank of Boston gave, it was impossible to 
believe that they did not or should not have had knowledge as to 
the transactions that were taking place. There just was no enforce­
ment. The penalties did not fit the offense. And I think we should 
put a stop to that kind of so-called inadvertence. 

Mr. Chairman, we a Iso need to make money laundering a crime. 
The current approach is completely inadequate. It attempts to 
combat money laundering indirectly through a little-understood re­
porting system. The words of one retired Bank of Boston employee 
should tell us all we need to know about the present system's 
weakness. When asked about the attitude at the branch level, he 
gave a very honest answer--

The CHAIRMAN. Excuse me, Senator. Do you want to take a 
couple more minutes to wrap up? 

Senator D'AMATO. Yes, I will conclude. 
He said, "If you had to stop and bang out a report for every 

single transaction, you would never get anything done.1I 

If we are serious about money laundering, we should say so in 
terms that all bank employees, from tellers to presidents, can un­
derstand. 

We should make money laundering a crime. 
Mr. Chairman, as I suggested to you, I believe that you have the 

opportunity to force the kind of legislative approach that encom­
passes and embodies these three main provisions, provisions that 
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are contained in many of the bills that have been submitted. I 
think we would do the people of this country a great service in de­
veloping the tools to deal effectively with this crime and with this 
problem. 

I thank you, Mr. Chairman, for the opportunity to testify today, 
and share with you this thought, that this Senator will be willing 
to aid in any way possible in helping you in your quest to formu­
late the legislative approach to deal with the problem of money 
laundering. 

[Prepared statement and text of S. 572 and S. 1385 follow:] 

PREPARED STATEMENT OF SENATOR ALFONSE D'AMATO 

Mr. Chairman, I commend you for calling today's hearing to address this most 
important issue. As sponsor of two bills on money laundering, I am pleased that 
their three key elements have been folded into the Administration bill and the bill 
introduced by Senator DeConcini. It is on these provisions that my statement today 
focuses. 

At the outset, Mr. Chairman, I would like to make two preliminary points. First, I 
respectfully SUbmit that, of all the major bills in your Committee, those being con­
sidered today hold the greatest promise for crippling organized crime and the major 
drug traffickers. 

Second, I want to stress that, with so many Senate and House money laundering 
bills to consider, and with all the other issues Congress must address, we risk run­
ning out of time to pass any money laundering bill at all. That would be a tragedy 
because this Congress has a unique and historic opportunity to attack the financial 
empires of the drug czars and the organized crime networks. 

Therefore, I urge you to do all in your power to have a strong bill against money 
laundering marked up and reported out of Committee this year, and then scheduled 
for a vote early in 1986. 

Rather than endlessly debate the technical differences among the bills, let us de­
velop a Consensus Money Laundering Bill-just as you developed a Consensus 
Crime Bill in the last Congress-and let us have a vote on that bill as soon as possi­
ble. 

The three provisions I most strongly recommend are the very ones included in the 
two bills I have sponsored, as well as-in slightly modified form-in the bills intro­
duced by you and by Senator DeConcini. 

This year's Bank of' Boston, Crocker National Bank, and other Bank Secrecy Act 
caees demonstrate the urgent need to: 

(l) authorize the Treasury Department to subpoena testimony and bank records to 
enforce the Bank Secrecy Actj 

(2) raise fines to the full amount of money laundered or not reportedj and 
(3) make money laundering a crime. 
The Bank of Boston case demonstrates why we need to authorize an administra­

tive eubpoena for the Treasury Department. Under questioning last March 011 this 
issue, former Assistant Secretary of' the Treasury, and now Federal District Court 
Judge, John Walker testified that the lack of such a subpoena was a major obstacle 
to effective law enforcement. Because Treasury has no ability to audit the examina­
tions done by the Comptroller of the Currency, he said: 

"We had concerns over what we were getting back from the Comptroller .... We 
had the whole history of Florida behind us, in which we produced hundreds of in­
dictments and convictions ... we saw ... the same pattern developing in Boston. 
And we got back ... reports that there were no violations up there. So this would 
have been an ideal candidate for selective use of administrative subpoena 
powers ... to go in ourselves ... and do a spotcheck to see what we could find." 

Instead, that investigation dragged on nearly two years longer than it should 
have. 

Some people may think that my subpoena proposal is controversial because they 
think administrative subpoenas are a rarity. That is not the case. We use adminis­
trative subpoenas much more often than is generally known. I will submit for the 
record a list of over 40 sections in the U.S. Code authorizing administrative subpoe­
nas. 

To give you but a few examples, however, the AgricultUre Department has an ad­
ministrative subpoena power to enforce our laws on egg research and consumer in-
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formation; potato research and promotion; and beef research and information; and 
the Commerce Department has a subpoena with regard to offshore shrimp fisheries. 

If these and 40 other is .. lUes are important enough to warrant providing an Ad­
ministrative subpoena power, then effective enforcement of the Bank Secrecy Act to 
combat the laundering of drug money is also sufficiently important. 

It is simply not logical to deny the Treasury Department one of the essential tools 
for meeting its responsibility to enforce the law. The Treasury Department should 
not have to rely on the bank regulatory agencies, whose interest in Bank Secrecy 
Act compliance is often lukewarm at best. 

Nothing demonstrates the need for higher fines more than the Bank of Boston 
and Crocker National Bank cases. In the first case, $1.2 billion was not reported. 
The fine was $500,000, or four ten-thousandth's of the amount not reported. In the 
case of Crocker National Bank, $3.9 billion was not reported. The fine was $2.25 mil­
lion, or just under six ten-thousandth's of the amount not reported. 

I would like to share with you what Judge Walker has said about the benefits of 
the higher fines contained in my bill, S. 571. He said: 

"If 571 had been on the books with respect to the First National Bank of Boston, 
they would have stood to pay a civil penalty of over $1 billion. 1 think that would 
wake up even the sleepiest of chief executive officers." 

Mr. Chairman, we also need to make money laundering a crime. The current ap­
proach is completely inadequate. It attempts to combat money laundering indirectly 
through a little-understood reporting system. The words of one retired Bank of 
Boston employee should tell us all we need to know about the present system's 
weakness. When asked about the attitude at the branch level, he gave a very honest 
answer. He said: 

"If you had to stop and bang out a report for every single transaction, you'd never 
get anything done." 

If we are serious about money laundering, we should say so in terms that all bank 
employees, from tellers to presidents, can understand. We should make money laun­
dering a crime. 

Mr. Chairman, on these and other points, today's witness wUl offer different 
standards and definitions for this Committee to consider. Theil' testimony with re­
spect to "intent", "wilfulness", "negligence", "knowledge", "unlawful activity", "fa­
cilitation", "the right to financial privacy", and numerous other issues is important 
testimony, and I look forward to reviewing the record of this hearing very carefully. 

Having said that, I again urge you to press for decisive action to resolve these 
differences, and avoid letting this historic opportunity slip away. If anyone can 
bring together the Administration, the banks, the House and Senate Judiciary Com­
mittees, and the other interests represented here today, that person is you. 

Thank you again for the opportunity to appeal' here today. You have my commit­
ment to do all in my power to see to it that an acceptable bill is developed this year, 
and that the legislation you develop becomes law. 

Thank you, Mr. Chairman. 

AGRICULTURE 

Beef Research and Information, 7 U.S.C. 2917. 
Cotton Research and Promotion, 7 U.S.C. 2115. 
Egg Research and Consumer Information, 7 U.S.C. 2717. 
Potato Research and Promotion, 7 U.S.C. 2622. 

CIVIL AERONAUTICS BOARD 

Federal Aviation Program, 4:) U.S.C. 1484(b). 

COMMERCE 

Weather M"dification Activities or Attempts: Reporting Requirements, 15 U.S.C. 
380c(.al. 

Offshore Shrimp Fisheries, 16 U.S.C. llOOb-5(dl. 

CONGRESS 

House Commission on Congressional Mailing Standards, 2 U.S.C. 50HD. 
Technology Assessment Board, 2 U.S.C. 478Cdl. 
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CONSUMER PRODUCT SAFE'fY COMMISSION 

Consumer Product Safety, 15 U.S.C. 2076(b). 

ENERGY 

Energy Conservation-Improving Energy Efficiency, 42 U.S.C. 6299(a}. 
Administrative Provisions, 42 U.S.C. 7255. . 

ENERGY/FEDERAL ENERGY REOur,ATORY COMMISSION 

Transportation of Oil by Pipeline, 42 U.S.C. 7155 (See also 49 U.S.C. 12); 42 U.S.C. 
7172(b) (See lIlso 49 U.S.C. 12). 

ENERGY/FEDERAL TI!ADE COMMISSION 

Energy Conservation, 42 U.S.C. 6382(0) (Subpenas issued by the Comptroller Gen­
erilD. 

ENVIRONMENTAL PROTECTION AGENCY 

Water Pollution Prevention and Control, 33 U.S.C. 1369(a). 
Noise Control, 42 U.S.C. 4915(d). 

EQUAL EMPLOYMENT OPPORTUNI'l'V COMMISSION 

Fair Labor Standards, 5 App. U.S.c., Reorganization Plan #1 of 1978 (See also 29 
U.S.C. 209). 

FEDERAL ELEC'l'ION COMMISSION 

Federal Election Campaigns, 2 U.S.C. 437d(al. 

FEDERAL MARITIME COMMISSION/TRANSPORTATION 

Creation and Functions of Maritime Agencies, 46 U.S.C. 1124(a). 

FEDERAL POWER COMMISSION 

Natural Gas, 15 U.S.C. 717m{c). 
Federal Regulation and Development of Power/Administrative Provisions, 16 

U.S.C. 825fib}. 

FEOERAL RESERVE SYSTEM-BOARD OF GOVERNORS 

Bank Holding Companies, 12 U.S.C. 1844{f). 

FOREIGN SERVICE IMPASSE DISPUTES PANE:L 

Labor Management Relations, 22 U.S.C. 4110(c). 

!IEALTH AND HUMAN SERVICES 

Social Security-Federal Old Age, Survivors and Disability Insurance Benefits, 42 
U.S.C. 405(dl. 

Social Security, 42 U.S.C. 1320a-4(a) Subpenas issued by the Comptroller General}. 

HOUSING AND URBAN DEVELOPMENT 

Interstate Land Sales, 15 U.S.C. 1714(0). 
Fair Housing, 42 U.S.C. 3611(a). 

IMMIGRATION AND NATURALIZATION SERVICE 

Immigration and Nationality-Entry and Exclusion, 8 U.S.C. 1225(a). 

INTERNATIONAL TRADE COMMISSION/LABOR 

Relief From Injury Caused by Import Competition, 19 U.S.C. 2321(a). 

INTERS'rATE COMMERCE COMMISSION 

Explosives and Other Dangerous Articles. 18 U.S.C. B35(b). 
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Admillistrative/Powers, 49 U.S.C. 10321(c) . 

.tUSTICE 

Independent Counsel, 28 U.S.C. 594(a). 

NATIONAL LABOR RELATIONS BOARD 

Labor Management Relations, 29 U.S.C. 161. 

PENSION BENEFIT GUARANTY CORPORATION 

Employee Retirement Incom& Security Program, 29 U.S.C. 1303(b). 

RAILROAD RETIREMENT BOARD 

Railroad Unemployment Insurance, 45 U.S.C. 362(a). 

SMALL BUSINESS ADMINISTRATION 

Small Business Investment Program, 15 U.S.C. 687a(d). 

SECURITIES AND EXCHANGE COMMISSION 

Trust Indentures, 15 U.S.C. 77uuu(a). 
Securities Exchanges, 15 U.S.C. 78u(b). 
Public Utility Holding Companies, 15 U.S.C. 79r(c). 
Investment Companies, 15 U.S.C. 80a-41(b). 
Investment Advisors, 15 U.S.C. 80b-9(b). 

WAR CLAIMS COMMISSION 

War Claims, 50, App. U.S.C. 2001(c). 

D' AMATO: STRICTER LEGISLATION NEEDED TO FIGHT DRUG MONEY LAUNDERING 

U.S. Senator Alfonse M. D'Amato (R-C-NY) today called for quick passage of legis­
lation to make money laundering a crime; increase penalties against banks; and 
give the government strengthened powers to combat this practice. 

D'Amato said that the current approach to combat money laundering through a 
little-understood reporting system is "wholly inadequate." He added that bank offi­
cials themselves admit that laws currently on the books do not encourage the banks' 
cooperation in stopping this practice. 

"If we are serious about money laundering, we should say so in terms that all 
bank and financial institution employees, from tellers to presidents, can under­
stand," he said. 

D' Amato, the author of two anti-money laundering bills (8. 571 and S. 572), called 
on the Senate Judiciary Committee to approve "consensus" legislation that would: 

(1) Raise fines to the full amount of the money laundered; 
(2) Make money laundering a federal crime; and, 
(3) Authorize the Treasury Department to subpeona testimony and bank records 

to enforce the Bank Secrecy Act. 
The Senator said that this year's Bank of Boston and Crocker National Bank 

cases prove the need to stiffen penalties. 
In the Boston case, $1.2 billion was unreported, resulting in a fine of only 

$500,000. Crocker was f'med a mere $2.25 billion for $3.9 billion that was not report­
ed. 

D'Amato told the committee that former Assistant Treasury Secretary and now 
Federal Judge John Walker has said that the specter of crippling fines would "wake 
up even the sleepiest of chief executive officers." 

The Senator also stressed the importance of allowing the Treasury Department to 
subpoena testimony and records to investigate money laundering cases. "The effec­
tiveness of money laundering investigations is greatly impaired because investiga­
tors are denied the essential tools of their trade," he said. 
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D' AMATO PROPOSALS .. 0 C("ItDAT MONEY LAUNDERING 

The first bill, the Drug Money Seizure Act (S. 571), is identical to the bill D'Amato 
introduced in the last Congress and is designed to strengthen provisions of the Bank 
Secrecy Act. It provides for: 

Administrative Subpoena Power to enable the Treasury Department to systemati­
cally review suspicious cash, check, and other deposits as well as transactions to for­
eign banks. Current law requires Treasury to convince the Justice Department to 
convene a grand jury before a subpoena can be issued. 

An incrense in the civil penalty from $10,000 to the full amount of the transaction 
for institutions and employees who willfully violate the law's reporting require­
ments. 

Creation of a penalty, up to the full amount of the foreign transaction involved, 
for individuals who willfully violate the law requiring reports on their transfers of 
money to foreign banks. 

The second bill, the Money Laundering Crimes Act (8. 572), makes it a Federal 
crime to assist in the laundering of money in the furtherance of a crime. Penalties 
are stiff, with conviction of a first offense bringing a fine of $250,000 or twice the 
value of the monetary instruments (whichever is greater), or imprisonment for up to 
10 years. 

For each subsequent offense, a fine equal to $1,000,000 or five times the value of 
the monetary instrument will be imposed (whichever is greater), or imprisonment 
fol' up to 20 years, or both. 
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S.572 
'1'0 nmcnd title 18, United Stntos Codt1, to crente nn offense prohibiting tho 

Inundaring of money in the furtherance of criminnl activities. 

IN THE SENATE OF THE UNITED STATES 

MAllCIl Ii (legislative dny, I<'BDlnrA~Y 18), 1985 

II 

Mr. D'A~(ATO (Cor himself, Mrs. UAWl<INS, Mr. PROXMIRB, Mr. AnuNOR, Mr. 
RIBOI,B, nnd Mr. WII,SON) introduced tho following bill; which was rend 
twice and f('{crr('d to til(' Committee on the Judiciary 

A BILL 
To amend title 18, United States Code, to create an offense 

prohibiting the laundering of money in the furtherance of 

criminal activities. 

1 Be it enacted by tlte Senate and House of Representa-

2 titles of the United Stales of America in Oongress assembled, 

3 That this Act may be cited as the "Money Laundering 

4 Crimes Act". 

5 SEC. 2. (a) Chapter 95 of title 18, United States Code, 

6 is amended by adding at the end thereof the followirtg new 

7 section: 
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2 

1 "§ 1956. Laundering of monetary instruments 

2 "(a) Whoever conducts or causes to be conducted a 

3 transaction or series of transactions involving one or more 

4 monetary instruments in, through, or by a financial institu-

5 tion which is engaged in, or the activities of which affect, 

S interstate commerce, or attempts so to do-

7 "(1) with intent to promote, manage, establish, 

8 carryon, or facilitate the promotion, management, es-

9 tablishment, or carrying on, of any unlawful activity; 

10 or 

11 "(2) with knowledge or reason to know that such 

12 monetary instruments represent income derived, direct-

13 Iy or indirectly, from any unlawful activity, or the pro-

14 ceeds of such income, 

15 shall be fined not more than $250,000 or twice the value of 

16 the monetary instruments, whichever is greater, or impris-

17 oned not more than ten years, or both, for the first such 

18 offense, and shall be fined not more than $1,000,000 or five 

19 times the value of the monetary instruments, whichever is 

20 greater, or imprisoned not more than twenty years, or both, 

21 for each such offense thereafter. 

22 "(b) As used in this section-

23 "(1) the term 'conducts' includes initiating, con-

24 cluding, or participating in conducting, initiating, or 

25 concluding a transaction; 
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3 

1 "(2) the term 'transaction' includes a deposit, 

2 withdrawal, transfer between accounts, exchange of 

3 currency, loan, extension of credit, purchase or sale of 

4 any stock, bond, certificate of deposit, or other mone-

5 tary instrument, or any other payment, transfer, or de-

6 livery by, through, or to a financial institution, by 

7 whatever means effected; 

8 11(3) the term 'monetary instruments' means mon-

9 etary instruments as defined in section 203(1) of the 

10 Currency and Foreign Transactions Reporting Act, as 

11 revised (31 U.S.C. 5312(a)(3»; 

12 "(4) the term 'financi8~1 institution' means financial 

13 institution as defined in section 203(e) of the Currency 

14 and li'oreign Transactions Reporting Act, as revised 

15 (31 U.S.C. 5312(a)(2»; and 

16 "(5) the term 'unlawful activity' means any act or 

17 acts constituting-

18 "(A) a pattern of racketeering activity or col-

19 lection of unlawful debt, as those terms are de-

20 fined in section 901(a) of the Organized Crime 

21 Control Act of 1970 (18 U.S.C. 1961-1968); 

22 "(B) a continuing criminal enterprise, as that 

23 term is defined in section 408 of the Controlled 

24 Substances Act (21 U.S.C. 848); 
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"(0) an offense under any of the following 

provisions of title 18, United States Oode: Section 

201 (relating to bribery), section 224 (relating to 

bribery in sporting contests), sections 471-473 

(relating to counterfeiting), section 659 (relating 

to theft from interstate shipment) if the offense is 

felonious, section 664 (relating to embezzlement 

from pension and welfare funds), sections 891-

894 (relating to extortionate credit transactions), 

section 1084 (relating to the transmission of gam­

bling information), section 134 .. 1 (relating to mail 

fraud), section 1343 (relating to wire fraud), sec­

tions 1461-1465 (relating to obscene matter), sec­

tion 1503 (relating to obstruction of justice), sec­

tion 1510 (relating to obstruction of criminal in­

vestigations), section 1511 (relating to obstruction 

of State or local law enforcement), section 1951 

(relating to interference with commerce by threats 

or violence), section 1952 (relating to racketeering 

enterprises), section 1953 (relating to interstate 

transportation of wagering paraphernalia), section 

1954 (relating to unfair welfare fund payments), 

section 1955 (relating to prohibition of megal 

gambling businesses), sections 2314 and 2315 (re­

lating to interstate transportation of stolen proper-
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1 ty), sections 2341-2346 (relating to trafficking in 

2 contraband cigarettes), or sections 2421-2424 (re-

3 Iating to white slave traffic); 

4 "(D) an offense under title 29, United States 

5 Code, section 186 (relating to restrictions on pay-

e ments and loans to labor organizations) or section 

7 501(c) (relating to embezzlement from union 

8 funds); or 

9 "(E) an offense involving the felonious manu-

10 facture, importation, receiving, concealment, 

11 buying, selling, or otherwise dealing in narcotic oj' 

12 other dangerous drugs, punishable under any law 

13 of the United States. 

14 "(c) Nothing in this section shall supersede any provi-

15 sion of Federal, State, or other law imposing criminal penal. 

16 ties or affording civil remedies in addition to those provided 

17 for in this section. 

18 "(d) Violations of this section shall be investigated by 

19 the Federal Bureau of Investigation, the Drug Enforcement 

20 Administration, and the Internal Revenue Service, as appro-

21 priate. 

22 "(e) There is extraterritorial jurisdiction over the con-

23 duct prohibited by this section."> 



43 

6 

1 (b) The table of sections at the beginning of chll,pter 

2 95 of title 18 is amended by adding at the end the following 

3 new item: 

"1956. Laundering of mOIll'tary instruments". 
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S.1385 
Entitled the "Money Laundering Crimes and Disclosure Act of 1985". 

1N THE SENATE OF THE UNITED STATES 

JUNE 27 (legislative day, JUNE 26), 1985 

n 

Mr. DECOJllCINI introduced the following bill; which was read twice and referred 
to the Committee on the Judiciary 

A BILL 
Entitled the "Money Laundering Crimes and Disclosure Act of 

1985". 

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled, 

3 SECTION 1. This Act may be cited as the IIMoney 

4 Laundering Crimes and Disclosure Act of 198511
• 

5 SEC. 2. (a) Chapter 95 of title 18, United States Code, 

6 is amended by adding at the end thereof the following new 

7 section: 

8 "§ 1956. Laundering of monetary instruments 

9 II(a) Whoever initiates or c~uses to be initiated a trans-

10 action or series of transactions involving one or more mone-

11 tary instnunents in, o~ 'through a financial institution which is 
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1 engaged in, or the activities of which affect, interstate com-

2 merce, or attempts to do so-

3 

4 

5 

6 

7 

8 

9 

10 
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14 
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25 

"(1) with intent to promote, manage, establish, 

carryon, or facilitate the promotion, management, es­

tablishment, or carrying on, of any unlawful activity; 

or 

//(2) ,vith knowledge or reason to know that such 

monetary instruments represent income derived, direct­

ly or indirectly, from any unlawful activity, or the pro­

ceeds of such income, shall be fined not more than 

$250,000 or twice the value of the monetary instru­

ments, whichever is greater, or imprisoned not more 

than ten years, or both, for the first such offense, and 

shall be fined not more than $1,000,000 or five times 

the value of the monetary instruments, whichever is 

greater, or imprisoned not more than twenty years, or 

both, for each such offense thereafter. 

//(b) As used in this section-

//(1) the term 'conducts' includes commencing, 

concluding, or participating in the commencement or 

conclusion of a transaction; 

//(2) the term 'transaction' includes a deposit, 

withdrawal, transfer between accounts, exchange of 

currency, obtaining n. loan or an extension of credit, 

purchase or sale of any stock, bond, certificate of de-
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1 posit, or other monetary instrument, or any other pay-

2 ment, transfer, or delivery through or to a financial in-

3 stitution, by whatever means effected; 

4 "(3) the term 'monetary instruments' means mon-

5 etary instruments as defined in section 5312(A)(3) of 

6 title 31i 

7 "(4) the term 'financial institution' means financial 

8 institution as defined in section 5312(a)(2) of title 31; 

9 and 

10 "(5) the term 'unlawful activity' means any act or 

11 acts constituting-

12 "(A) a continuing criminal enterprise, as that 

13 term is defined in section 408 of the Oontrolled 

14 Substances Act (21 U,S,O, 848); 

15 "(B) an offense under any of sections 201 

16 (relating to bribery), 224 (relating to bribery in 

17 sporting contests), 471-473 (relating to countel'-

18 feiting), 659 (relating to theft from interstate ship-

19 ment) if the offense is felonious, 664 (l"elating to 

20 embezzlement from pension and welfare funds), 

21 891-894 (relating to extortionate credit transac-

22 tions), 1084 (relating to the transmission of gam-

23 bUng information), 1341 (relating to mail fraud), 

24 1343 (relating to wire fraud), 1461-1465 (relating 

25 to obscene matter), 1503 (relating to obstruction 
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1 of justice), 1510 (relating to obstruction of crimi-

2 nal investigations), 1511 (relating to obstruction 

3 of State or local law enforcement), 1951 (relating 

4 to interference with oommerce by threats or vio-

5 lence), 1952 (relating to racketeering enterprises), 

6 1953 (relating to interstate transportation of wa-

7 gering paraphernalia), 1954 (relating to unfair 

8 welfare fund payments), 1955 (relating to prohlbi-

9 tion of illegal gambling businesses), 2314 or 2315 

10 (relating to interstate transportation of stolen 

11 property), 2341-2346 (relating to trafficking in 

12 contraband cigarettes), or 2421-2424 (relating to 

13 white slave traffic) of this title; 

14 "(C) an offense under section 302 (relating 

15 to restrictions on payments and loans to labor or-

16 ganizations) of the Labor Management Relations 

17 Act, 1947 (29 U.S.C. 186) or section 501(c) (re-

18 lating to embezzlement from union funds) of the 

19 Labor-Management Reporting and Disclosure Act 

20 of 1959 (29 U.S.C. 501(c»; or 

21 

22 

23 

24 

25 

"(D) an offense involving the felonious manu­

facture, importation, receiving, concealment, 

buying, selling, or otherwise dealing in narcotic or 

other dangerous drugs, punishable under any law 

of the United States. 
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1 II(C) Nothing in this section shall supersede any provi-

2 sion of Federal, State, or other law imposing criminal penal­

S ties or affording civil remedies in addition to those provided 

4 for in this section. 

5 "(d) Violations of this section shall be investigated by 

6 the Federal Bureau of Investigation, the Drug Enforcement 

7 Administration, and the Internal Revenue Service, as 

8 appropriate. 

9 H(e) There is extraterritorial jurisdictioIl over the con-

10 duct prohibited by this section.". 

11 (b) The table of sections at the beginning of chapter 95 

12 of title 18, United States Oode, is amended by adding at the 

13 end the follo\ving new item: 

"1956. Lnundering of monotary instruments .... 

14 SEC. 3. Section 5318 of title 31, United States Oode, is 

15 amended to read as follows: 

16 H§ 5318. Compliance and exemptions 

17 "(a) The Secretary of the Treasury may (except under 

18 section 5315 of this title and regulations prescribed under 

19 section 5315)-

20 "(1) delegate duties and powers under this sub-

21 chapter to an appropriate supervisory agency; 

22 "(2) require a class of domestic financial institu-

23 tions to maintain appropriate procedures to ensure 

24 compliance ,vith this subchapter and regulations pre-

25 scribed under this subchapter; 

L-____ , ___________________________ . __ .-
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1 "(3) prescribe an appropriate exemption from a 

2 requirement under this subchapter aad regulations pre~ 

3 scribed under this subchapter. The financial institution 

4 must provide on a quarterly basis to the Secretary of 

5 the Treasury a list of the customers of the financial in~ 

6 stitutlon whose transactions have been exempted in ac~ 

7 cordance with the provisions of the regulations pre-

S scribed under this subchapter. The Secretary of the 

9 Treasury must review and approve or revoke the list of 

10 exemptions within flO days after the date of receipt. 

11 Upon revocation, a financial institution shall file the 

12 usual reports as prescribed under section 5314 with re-

13 spect to any customer whose exemption has been re-

14 voked. The financial institution may consider the 

15 exempt list approved for purposes of this subchapter, 

16 unless notified in writing to the contrary by the Secre-

17 tary of the Treasury within the 90-day period. 

18 "(4)(A) examine any books, papers, records, or 

19 other data of domestic financial institutions pursuant to 

20 the recordkeeping and reporting requirements under 

21 this subchapter; 

22 "(B) summon an officer or employees of a domes-

23 tic financial institution, or any person having posees-

24 sion, custody, or care of the reports or records required 

25 under this subchll.pter, to appear before the Secretary 
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1 of the Treasury or his delegate at a time and place 

2 named in the summons and to produce such books, 

3 papers, records, or other data, and to give such testi-

4 mony under oath, as may be relevant material to such 

5 inquiry; and 

6 "(0) ta.ke sur..h teotimony of the officer, employee 

7 or person having possession of the relevant reports or 

8 records, under oath, as may be relevant or material to 

9 such inquiry. 

10 "(b) The purposes for which the Secretary of the Tl'i:Jas-

11 ury may take any action described in subsection (a)(4) include 

12 the purpose of investigating any offense connected with the 

13 administration 01' enforcement of this subchapter, section 21 

14 of the Federal Deposit Insurance Act, section 411 of the Na-

15 tional Housing Act, or chapter 2 of Public Law 91-508. 

16 l/(c)(1) ~he Secretary of the Treasury may delegate the 

17 powers conferred by subsection a(4) to an appropriate super-

18 visory agency. 

19 «(2) A summons may be issued under subsection a(4)(B) 

20 only by, or with the approval of, the Secretary of the Treas-

21 ury or a supervisory level delegate of an appropriate Treas-

22 ury bureau, pursuant to title 12, United States Oode, sections 

23 3401 through 3422, 12 u.s.a. section 3401-3422.". 

24 SEC. 4. Section 5321 of title 31, United States Oode, is 

25 amended to read as follows: 
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2 "(a) A domestic financial institution, and a partner, di-

3 rector, officer, or employee of a domestic financial institution, 

4 willfully violating this subchapter or a regulation prescribed 

5 under this subchapter (except section 5315 of this title or a 

6 regulation prescribed under section 5315) or causing such a 

7 violation is liable to the United States Government for a civil 

8 penalty of not more than: 

9 "(1) The amount of the transaction where the vio-

10 lation involves a transaction reporting requirement; or 

11 "(2) 10,000 for any other violation. 

12 u(b) For violation of section 5318(a)(2) of this title or a 

13 regulation prescribed under section 5318(a}(2), a separate 

14 violation occurs for each day the violation continues and at 

15 each office, branch, or place of business at which a violation 

16 occurs or continues. 

17 "(c) A person willfully violating the provisions of section 

18 5314 of this title or of a regulation prescribed under section 

19 5314 is liable to the United States Government for a civil 

20 penalty of not more than the amount of the foreign transac-

21 tion or foreign account involved in the violation.". 

22 SEC. 5. Section 5322 of title 31, United States Oode, is 

23 amended to read as follows: 

24 "(a) A person willfully violating this subchapter or a 

25 regulation prescribed under this subchapter (except section 

26 5315 of this title or a regulation prescribed under section 
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1 5315) shall be fined not more than $500,000, imprisoned for 

2 not more than 10 years, or both. 

3 "(b) A person willfully violating this subchapter or a 

4 regulation prescribed under this subchapter (except section 

5 5315 of this title or a regulation prescribed under section 

6 5315), while violating another law of this United States or as 

7 part of a pattern of illegal activity involving transactions of 

8 more than $100,000 in a 12-month period, shall be fined not 

9 more than $1,000,000, imprisoned for not more than 20 

10 years, or both. 

11 "(0) For a violation of section 5318(a)(2) of this title or a 

12 regulation prescribed under section 5318(a)(2), a separate 

13 violation occurs for each day the violation continues and at 

14 each office, branch, or place of business at which a violation 

15 occurs or continues.". 
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The CHAIRMAN. Thank you very much, Senator. I have just one 
question. 

Senator D' Amato, I believe you have introduced S. 571, the Drug 
Money Seizure Act. That bill is not before our committee, but could 
you comment on specifically what that bill does? 

Senator D'AMATO. Specifically, we touch on the three areas, Mr. 
Chairman. We say that the Treasury Department should be given 
that administrative subpoena power. We believe in this manner, 
we will be able to act much more expeditiously, and we would not 
have the kind of runaway situation that took place in the First 
Bank of Boston case. 

It provides administrative subpoena power, No. 1. Second, it in­
creases the civil penalty from $10,000 to the full amount of the 
transaction for those institutions and employees who willfully vio­
late the law. So that where you have employees or a bank or a fi­
nancial institution that demonstrates a callous disregard for the 
law, they will be subject to a penalty equal to all the money that 
they have helped facilitate in transferring illegally. And third, we 
create a penalty up to the full amount of the foreign transaction 
involved for individuals who willfully violate the law. We require 
reporting of these transfers of moneys to foreign banks. 

Mr. Chairman, in S. 572 we make money laundering a crime. 
The people who are laundering drug moneys certainly are part of 
that criminal enterprise, and they should be held accountable. 
There should be more than just a civil penalty. For those who are 
in the business of money laundering, there should be criminal 
sanctions as well. 

The CHAIRMAN. Thank you very much. 
Senator D'AMATO. Thank you very much, Mr. Chairman. 
The CHAIRMAN. Our next witnesses are Mr. Stephen Trott, As­

sistant Attorney General, Criminal Division, Department of Jus­
tice, and Mr. David Queen, Acting Assistant Secretary for Enforce­
ment and Operations, Department of the Treasury. 

Gentlemen, we will be glad to hear from you. As we have previ­
ously notified the witnesses, we are allowing 5 minutes for your 
summary, and then we can ask questions. 

Mr. Trott, you may proceed. 

STATEMENT OF A PANEL, INCLUDING: STEPHEN S. TROTT, AS­
SISTANT ATTORNEY GENERAL, CRIMINAL DIVISION, DEPART­
MENT OF JUSTICE; AND DAVID D. QUEEN, ACTING ASSISTANT 
SECRETARY FOR ENFORCEMENT AND OPERATIONS, DEPART­
MENT OF THE TREASURY 
Mr. TROTT. Thank you, Mr. Chairman. 
As you know, and as the witnesses will continue to tell you, 

money laundering is a big business. Just how big, nobody knows for 
sure, because drug rings and organized crime families do not pre­
pare annual reports. But the Treasury Department has estimated 
that, unfortunately, Americans spend more than $80 billion a year 
just to buy illegal drugs. 

A recent Wall Street Journal article which editorially supported 
the administration's money laundering bill that I will be describing 
in a second, contains an estimate of somewhere in the neighbor-



54 

hood of $150 billion generated each year by drugs, gambling, and 
vice in general. 

Consequently, this administration has determinated that what is 
needed is new le~islation to directly prohibit the laundering of 
money. Senator D Amato is correct, that activity must be made a 
crime. 

Just as we successfully attacked racketeering with RICO legisla­
tion, making racketeering itself a crime, now we must attack 
money laundering by malting money laundering itself a crime. The 
type of criminals at whom this legislation is directed are in the 
business for one purpose, and one purpose only: to get rich quick. 
And what we are doing by drafting the legislation as we have is to 
create a tool by which this activity can be curtailed. 

The Bank Secrecy Act, while an effective law enforcement tool in 
some respects, is simply not enough, standing alone, to combat 
money laundering. As long as currency transactions are properly 
reported, the Secrecy Act itself contains no sanctions for washing 
dirty money. Consequently, we think that a new provision should 
be added to title 18, making it an offense to conduct or attempt to 
conduct a transaction involving monetary instruments, or the wire 
transfer of funds, if that transaction affects interstate or foreign 
commerce, or is conducted through a financial institution, the ac­
tivities of which affect interstate or foreign commerce, provided 
that the Government can show either of the following: first, that 
the person acted with the intent to promote, manage, establish, 
carryon or facilitate an unlawful activity~defined as a State or 
Federal felony-or second, that the person knew or acted in reck­
less disregard of the fact that the monetary instruments or funds 
represent the proceeds of or are derived from the proceeds of an 
unlawful activity. 

Some other provisions in the administration's bill are very im­
portant. For example, section 7 of S. 1335 would add a new crimi­
nal facilitation offense to title 18. This would accomplish something 
that has been questionable under Federal law and enable us to go 
after people who are facilitating the commission of crimes. 

In short, one who provides substantial assistance to another in 
the commission of an offense engages in reprehensible conduct 
which should subject him to criminal liability as a principal. 

In addition to setting out new offenses and other sanctions, S. 
1335 also contains several provisions designed to make easier the 
investigation of money laundering and the tracing of the proceeds 
of crime. 

Section 3 amends the Right to Financial Privacy Act to define 
and clarify fUrther the extent to which financial institutions may 
cooperate with Federal law enforcement authorities in providing 
information which is relevant to crimes by or against financial in­
stitutions, violations of the Bank Secrecy Act in title 31, violations 
of the new money laundering offense, and violations of certain seri­
ous drug crimes. 

Section 4 contains an analogous provision that would amend rule 
17(c) to clarify the authority of U.S. district courts to issue orders 
commanding a person to whom a subpoena is directed not to notify 
for a specified period any other person of the existence of the sub­
poena. 
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Mr. Chairman, we strongly support this. We think that this bill 
will enable us to cripple the money laundering activities that un­
derlie much of the serious crime in this country, and I would be 
pleased to answer any questions that you or any members of the 
committee might have. . 

(Statement follows:] 
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STATEMENT 

OF' 

STEPHEN S. TROTT 
ASSISTANT ATTORNEY GENERAL 

CRIMINAL DIVISION 

Mr. C~airman and Members of the Committee, I am pleased to 

be here today to present the views of the Department of Justice 

on one of the biggest problems presently facing law enforcement, 

the laundering of money derived from criminal activity. Let me 

say initially that this is a difficult and complex subject as 

evidenced in part by the large number of bills that have been 

introduced. Today I am going to discuss three of those bills, 

S. 1335, S. 1385 and S. 572. The former bill was prepared by the 

Departments of Justice and Treasury and in our judgment 

represents the most effective legislative response to those who 

would seek to gain by dealing in the profits of crime. 

As the Committee knows, money laundering -- the process by 

which one conceals the existence, illegal source, or illegal 

application of income and then disguises the source of that 

income to make it appear legitimate -- is big business. Just how 

big nobody knows for sure because drug rings and organized crime 

families don't prepare annual reports, but the Treasury Depart­

ment has estimated that Americans spend more than $80 billion 

each year to buy illegal drugs. Sales of $80 billion would make 

the illegal drug trade a bigger operation than all but one of the 

Fortune 500 companies, larger even than General Motors. And 

that is just from drug trafficking. A recent ~ ~ Journal 

article ~- which editorially supported the Administration's money 
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laundering bill that I will be describing in a minute -- contains 

an estimate that somewhere in the neighborhood of $150 billion is 

generated each year by drugs, gambling, and vice in general. We 

ourselves are unable to determine exactly how much is laundered, 

but obviously it is a multi-billion dollar figure. 

The Attorney General summed up the problem earlier this year 

when he described money laun,dering as "the lif.6 blood of the drug 

syndicates and traditional organized crime." Unfortunately, this 

problem has grown in size and complexity. More people are 

involved, there is more money being laundered, and. the schemes to 

wash "dirty money" are now often so sophisticated that they 

involve an intricate web of domestic and foreign bank accounts, 

shell corporations, and other business entities through which 

funds are moved by high speed electronic fund trans~ers. 

Perhaps even more disturbing is the increasing willingness 

of professional persons such as lawyers, accountants, and bankers 

at all levels from tellers to senior officials to become active 

participants in money laundering. While some criminal 

organizations still wash their own illegally generated money by 

such relative\y crude methods as one of their members' smuggling 

a suitcase full of currency out of the country for deposit in an 

offshore bank, a number of drug rings and other criminal 

syndicates now hire professionals to launder the money produceJ 

by their operations. 

Consequently, this Administration has determined that what 

is needed is new legislation to directly prohibit the laundering 

of money. The three bills that I will be discussing today all 

would create such an offense. Before I do that, however, I think 

it would be helpful to review some of their background. 

As you know, on July 28, 1983, the President established the 

Commission on Organized Crime. Among its other responsibilities, 

the Commission was charged with reporting to the President from 

time to time -- with a final report to be submitted by March 1, 

1986 and with making recommendation: concerning any 
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legislative changes needed to better combat organized crime and 

to improve the administ.ration of justice. In October of 1984, 

the Commission issued an interim report to the President and the 

Attorney General dealing specifically w~th money laundering. 

Entitled ~ ~ Connection: Organized ~, Financial 

Institutions, ~ Money Laundering, the report graphically 

illustrated the problem and set out draft legislation designed to 

deal with it. The suggested legislation contained a new money 

laundering offense in title 18, amendments to the Currency and 

Foreign Transactions Reporting Act in title 31, and Amendments to 

the Right to Financial privacy Act located in title 12. 11 

The Department of Justice and the Treasury Department have 

thoroughly reviewed the proposals drafted by the Commission on 

Organized Crime and analy?ed them in light of our experiences in 

investigating and prosecuting money laundering cases around the 

country, While the recommendations of the Commission provided an 

excellent starting point, we conclUded that modifications and 

refinements were needed in a nwnber of areas, and that certain 

additional provisions and offenses not discussed by the 

Commission would also be of great assistance in combatting money 

launderers. 

Of primary importance is our agreement with the Commission 

that a new offense dealing specifically with money laundering is 

needed in title 18. As the Committee knows, at the present time 

we do not have such a statute and most prosecutions for this 

offense are brought under the Bank Secrecy Act provisions in 

title 31 that require the filing of various reports concerning 

certain monetary transactions with financial institutions and 

which punish the failure to file the reports or to do so 

truthfully. 

That this approach is nQ longer adequate is vividly 

illustrated by a recent investigation of large scale money 

laundering in Puerto Rico. That situation involved a loose 

network of local financial institutions and illegal lottery 
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ticket dealers known as "acapadores." The gist of the scheme was 

that the "acapadores" would buy winning lottery tickets from 

legitimate winners of the Puerto Rico lottery for a slight 

premium plus the value of the tickets. In turn, they would sell 

these winning tickets for a higher price to "c1ierlts" wishing to 

hide illicit income. While some of the "acapadores'" conduct was 

punishable under local law, most of it was not prosecutable under 

current federal law. 

For example, vlhen the "acapadore" accepts sUbstantial 

amounts of currency from a n~rcotics trafficker and gives the 

trafficker a winning lottery ticket, his conduct is not 

punishable under the Bank Secrecy Act. Before the government can 

prosecute an "acapadore" we would have to establish that he has 

been operating a~ a financial institution as this term is defined 

in the law. More importantly, and certainly more difficult to 

do, we would have to prove that the "acapadore" knew about the 

law, that his activity was covered under the law, and that he 

knew about his obligation to file the necessary reports and to 

keep records of his transactions. Further, we have no effective 

law with which to prosecute employees of businesses other than 

banks because of the necessity of proving that they were acting 

as employees of a financial institution and that therefore they 

~ad the obligation to file the required reports. 
,.~ 

Simply put, the Bank Secrecy Act/ while an effective law 

enforcement tool, is not enough, standing alone, to combat money 

laundering. As long as currency transactions are properly 

reported, the Bank Secrecy Act contains no sanction for washing 

dirty money. Consequently we think that a new provision should 

be added to title 18 making it an offense to conduct or attempt 

to conduct a transaction involving monetary instruments or the 

wire transfer of funds, if the transaction affects interstate or 

foreign commerce or is conducted through a financial institution 

the activities of which affect interstate or foreign commerce, 

provided that the government can show either of the following: 

first, that the person acted with the intent to promote, manager 
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establish, carryon, or facilitate an unlawful activity (defined 

as a state or federal felony) t or, second, that the person knew 

or acted in reckless disregard of the fact th~t the monetary 

instruments or funds repres~nt the proceeds of or are derived 

from the proceeds of an unlawful activity. 

We have carefully drafted our bill, S. 1335, to include not 

only the person who, for example, deposits cash representing the 

proceeds of an unlawful drug transaction in a bank or uses such 

"dirty money" to buy a new car, but also the bank employee or car 

salesman who participated in the transaction by accepting the 

money if such a person can be proved to have known or to have 

acted in reckless disregard of the fact that the money involved 

was derived from criminal activity. Such persons, and in 

particular the employees of banks and other financial 

institutions who knowingly or recklessly help criminals dispose 

of the fruits of their crimes, facilitate criminal activity and 

are as deserving of punishment as the drug dealer or loan shark 

who brings them their ill-gotten cash or other monetary 

instruments derived from their cash. ~j 

The punishment for the new money laundering offense which we 

have proposed is appropriately severe: imprisonment for up to 

twenty years and a fine of up to the greater of $250,000 or twice 

the amount of money involved in the offense. S. 1335 also 

provides for a civil penalty of up to the greater of $10,000 or 

the amount involved in the transaction, and for the forfeiture of 

all funds involved in the offense. The civ1l penalty and the 

forfeiture provisions would be in addition to any fine imposed 

for a criminal conviction. In short, we intend to make the 

laundering of money derived from criminal activity an expensive 

proposition for those who would try it. 

One aspect of the new money laundering offense which merits 

particular attention is the coverage of one who cannot be shown 

to have actual knowledge that the money he or she receives or 

handles in a trans~ction was derived from a crime but Who acts in 

.. 
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"reckless disregard" of the fact that the money was so obtained. 

Increasingly, with the enormous money derived from narcotics 

trafficking and organized crime, money launderers are persons 

such as lawyers and bankers who, for a price, launder money that 

is clearly the proceeds of a crime even though it cannot be 

proven that they have actual knowledge of its source. 

Consider, for example, this actual case in the Southern 

District of Florida in 1962: One Beno Ghitis , a foreign national 

who operated a money exchange business in South America, opened 

an account in the Capital BanI: in Miami in the name of an entity 

called Sonal. An agent of Ghitis, a person named Victor 

Eisenstein, deposited $242 million in cash in the Sonal account 

between January and August of 1981, mcst of it brought in in 

cardboard boxes and duffel bags. For handling the Sonal account, 

the bank charged a "service fee" of lIB of 1 percent of the total 

deposits whlch was subseque~tly raised to ~ of 1 percent and then 

to a flat "fee" of $300,000 per month. In civil forfeiture 

actions brought against some of the money in the Sonal account 

and against some found in Eisenstein's office, the District Court 

found that although there was no indication that any of the 

principals were engaged in drug transactions, the volume, 

frequency, and other circumstances surrounding the cash deposits 

were such that Ghitis, Eisenstein, and ?thers involved knew or 

should have kno\m that the cash involv~!d was drug taintE>d. 

Hence, nearly $8 million was forfeited to the government, 

$4,255,625.39 in the S~nal account and $3,686,639 found in 

Eisenstein's office which he had conveniently rented in the same 

building as the branch of the Capital Bank where he made most of 

his deposits. '2../ While the for!:eiture of the money was most 

welcome, in our view this activity is deserving of criminal 

prosecution and a sentence of imprisonment. Any new money 

laundering offense that would not reach this kind of egregious 

conduct would be inadequate tc address the real problem with 

which we are concerned. 
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Or take the hypothetical case of an attorney who, for a 

$50,000 fee, accepts a suitcusu containing $500,000 in currency 

from a person who he knows is employed as a construction worKer 

with instructionb to deposit it in small amounts in several 

different banks in his own name and then wire the mcney in Poach 

of the accounts to the worker's bank account in a foreign 

country. As another example, consider a bank employee who, for 

the same ten percent fee, accepts the whole suitcase of cash from 

the construction laborer, distributes it among several accounts 

set up by the laborer, and then wire transfers it to the foreign 

:Sank. 

Most persons would agree that in these examples there is 

such a substantial risk that the money is derived from a crime 

that the attorney and the banker are acting reprehensibly in 

accepting it with "no questions asked." To ignore this risk is to 

act in reckless disregard of the fact that the money rep~esents 

the proceeds of a crime. If such a "reckless disregard" standard 

were not inclUded, persons such as those in the examples I have 

just described who were willfully blind to the obvious source of 

the money involved could not be pro.secuted. 

Accordingly, the term "reckless disregard" is defined in the 

new money laundering offense as an awareness of facts 

and circumstances that lead the person to believe that a 

substantial risk exists that the monetary instruments 

involved in the transaction represent the proceeds of, or are 

derived from, an unlawful activity, coupled with his 

conscious disregard of the risk in a manner that constitutes a 

grOIG deviation from the standard of care that a reasonable 

person would exercise under the circumstances. {'hEl, ... t~rm 

"reckless disregard" is used in at least three other 

stntutes in title 18 il ~nd is to be contrasted sharply 

with a mere "reason to know" or "negligence" standard which was 

recommended by the Commis~ion on Organi~ed Crime. After 
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c:ar~:ful considerntiont we c:oncluded that a "reason to know" 

standard was not suitable for subjecting a person to either the 

serious criminal or civil sanctions set out in the new money 

laundering offense. ~I 
Turning now to other provisions in the Administration's bill 

which are of primary concern to this Committee, section seven of 

S. 1335 would add a new criminal facilitation offense to title 

18. It would accomplish this by adding a new SUbsection (c) to 

18 U.S.C. 2 to provide that "whoever ltnowingly facilitates the 

commission by another person of an vffeose against the United 

states by providin9 assistance that is in fact SUbstantial !s 

punishable as a principnl." This offense would not be limited 

just to money laundering but would be particularl, applicable to 

monel' launderers. For examplE'!, the new offense would be committed 

by one who, for a fee, took currency that he knew was derived 

frOm a drug sale and exchangeu it fer cashier's checks to rGturn 

to the drug dealer although the person took no part in the drug 

sale and was indifferent as to -the source of the money. It would 

also be committed by a chemist who manufactures and sells a 

lawful but difficult to obtain ingredient to a person who he 

knows intends to use it to produce a controlled substance. 

In short, one who provides substantial assistance to another 

in the commission of an offense engages in reprenensible conduct 

which should subject him to criminal liability as a principal. 

Yet some courts have held that such a person is not guilty as an 

aider and abettor under 18 U.S.C. 2(a) upless he consciously 

intends to make the criminal venture succee~. Other courts have 

held, however, that a person who knowingly furnishes material 

assistance such as bribe money or goods to a person who he is 

aware intends to usc them in a crime has sufficient scienter for 

criminal liability under 18 p.s.c. 2. il The facilitation offense 

is intended to clarify the case law to ensure that one who 

knowingly furnishes such assistance to a criminal is punishable. 

Section eight of S. 1335 is alao not confined strictly to 

money laundering but, like section seven, would be particularly 
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useful in dealing with those who handle "dirty money.~ It would 

add a new section 2322 to title 18 setting out two related, but 

distinct, offenses. The first offense is knowingly receiving the 

proceeds of any federal felony. The offense would be committed, 

for example, by a money launderer who received the ploceeds of 

any federal crime. 

The second offense is bringing into the United states any 

money or other property which has been obtained in connection 

with the violation of any law of a foreign country proscribing 

narcotics trafficking for which the punishment under the foreign 

law is imprisonment for more than one year. This offense is 

intended to reach those foreign drug traffickers who would look 

to the United States as a place in which to invest tlleir illeqal 

profits and to insure that the United States does not become a 

haven for such activity. 

It is interestinq to note that both Canada and switzerland 

have analogous provisions in their laws. Just last month in 

switzerland, three men were convicted and jailed for laundering 

$47 million obtained from heroin sales in United States pizza 

parlors. The scheme involved some 500 people in Switzerland, New 

York, Italy, and Turkey, who sold some $1.65 £illion worth of 

heroin through the 50-called "pizza connection." The sentences 

imposed ranged from two to 13 years, and the men were fined a 

total of $82,000. 

Section nine of our bill sets out a new chapter 202 in title 

IB dealing with criminal and civil forfeitures. (It is drafted 

in such a way that is is easily modifiable if at ~ome later time 

the congress thought another title 18 offense ought to have a 

forfeiture remedy). It provides for the civil forfeiture of all 

funds or monetary instruments involved in the violation of the 

money laundering offense, and of the receiving proceeds offense 

if the proceeds were obtained in violation of either a federal or 

foreign felony provision pertaining to controlled substances. 

The provisions for accomplishing civil forfeitures are patterned 



6/3 

atter the civil forfeiture provisions in title 21. The new 

chapter also provides for the criminal forfeiture of money or 

other property involved in a violation of the money laundering or 

receiving proceeds offense. Criminal forfeiture would apply to 

any violation of the new receiving proceeds offense, not just the 

receiving of money or property derived from a drug crime. 

In addition to setting out new offenses and other sanctions, 

S. 1335 also contains several provisions designed to make easier 

the investigation of money laundering and the tracing of the 

proceeds of crime. II These amendments generally concern the 

Currency and Foreign Transactions Reporting Act in title 31 ;and 

the Right to Financial Privacy Act in title 12 and will be 

discussed in further detail by Mr. Queen. However, I would point 

out that S. 1335 contains a procedural provision in section four 

that is a matter of concern to this Committee. section four 

essentially complements the amendments to the Right to Financial 

Privacy Act made in section three. 

Section three would amend the Right to Financial Privacy Act 

to define and clarify further the extent to which financial 

institutions may cooperate with federal law enforcement 

authorities in providing information which is relevant to crimes 

by or against financial institutions, violations of the Bank 

Secrecy Act in title 31,!1 violations of the new money 

laundering offense, and violations of certain serious drug 

crimes. The effect of this amendment to the RFPA is to allow a 

bank or other financial institution to provide information which 

it has reason to believe may be relevant to one of these crimes 

without risking civil liability under the Act or entailing any 

obligation to notify the customer of such cooperation which the 

Act requires. 

Section four contains an analogous provision that would 

amend Rule 17(c) of the Federal Rules of Criminal Procedure to 

clarify the authority of the united States bistrict Courts to 

issue orders commanding a person to whom a subpoena duces tecum 

--------------



66 

is directed not to notify, for a specified period, any other 

person of the existence of the subpoena. Like the amendment to 

the Right to Financial Privacy Act negating the financial insti­

tution's obligation in certain situations to notify the customet 

that it has provided evidence of crime to law enforcement author­

ities, this provision is intended to prevent disclosure by third 

party record holders, such as banks, of legitimate law 

enforcement interest in the records subpoenaed by a grand jury. 

Such premature disclosure obviously has a high potential for 

impairing the investigation ann should not be tolerated. 

Mr. Chairman, that concl~des my discussion of the Adminis­

tration's bill, S. 1335, and I would now like to address some 

features of the money laundering and related provisions in the 

other bills before the Committee, S. 572 and S. 1385. 

Both S. 572 and S. 1285 are derived from the new money 

laundering offense recommended by the President's Commission on 

Organized Crime. In fact, S. 572 is virtually identical to the 

money laundering offense drafted by the Commission. While, as I 

have indicated, S. 1335 is also derived in part from this 

approach, there are significant differences. 

First, the money laundering offense in S. 572 and S. 1385 

would be limited to money laundering through financial 

institutions. S. 1385 also contains a very significant further 

restriction. It states the offense as "initiating or causing to 

be initiated a transaction ••• involving monetary instruments in, 

or through a financial institution ••• If The effect, if not the 

intent, of this provision may be to exclude financial 

institutions from the coverage of tbe new provision and reach 

only bank customers. 11 This result is unacceptable. Events of 

the past few years bave vividly illustrated that banks should be 

clearly covered by any new money laundering offense. 

Even the approach of S. 572 of covering both banks and bank 

customers is too restrictive as it would not reach money 

laundering by such methods as directly purchasing businesses, 
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real estate, jewelry, etc. Nor would it help in an actual case 

which I can describe only generally because certain aspects of it 

are unresolved. In this case an attorney, whose clients were drug 

traffickers who generated large amounts of cash, hired a private 

investigator to receive, hold, and distribute the cash at the 

attorney's direction. In fact, well over $1,000,000 of this 

money was handled by the investigator ill a six month period. 

Some of it was used to acquire boats, aircraft, and real estate 

and to make improvemnets to this property. In our view, the new 

money laundering offense should be applicable to cases such as 

this even though a financial institution was not involved. 

Accordingly, the money laundering offense in the Administration's 

bill, S. 1335, would apply whenever the transaction involving the 

proceeds of a crime can be shown to affect interstate or foreign 

commerce or to be conducted through a financial institution which 

is engaged in or the activities of which affect interstate 

commerce. 

Second, as I have already discussed, the scienter standard 

in S. 572 and S. 1385 is too broad. These hills would punish one 

who was merely negligent in engaging in a transaction involving 

the proceeds of a crime. Although negligence in this area is 

certainly reprehensible, we think criminal liability should be 

reserved for persons who had actual knowledge that the funds 

involved were derived from a crime or who acted in reckless 

disregard of that fact. 

Third, S. 572 and S. 1385 would only proscribe the 

laundering of money derived from certain listed federal felonies. 

While both lists are long and cover offenses most likely to 

produce "dirty money" -- they differ slightly but both closely 

follow the list of crimes that are predicate offenses for the 

RICO statute, 18 U.S.C. 1961 -- we can see no val~d reason to 

limit the offense to laundering money derived fro~ these crimes 

while not covering money derived from such heinous federal 

offenses as Presidential assassination and espionage, and such 

state offenses as gambling and prostitution. In short, we would 
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prefer the new money laundering offense to cover the proceeds of 

any federal or state felony. While it is true that the states 

could enact their own money laundering statutes to cover state 

offenses, we believe a f~deral statute is needed to cover those 

situations in which the laundering occurs in another state or 

even, under the extraterritorial provision, in another country. 

Fourth, S. 572 and S. 1385 describe the offense as 

conducting lOa transaction or series of transactions." By 

contrast, the Administration's bill eliminates the reference to a 

"series of transactions" because such a phrase makes the 

inclusion of multiple counts in an indictment more difficult and 

may allow certain money launderers to escape deserved punishment 

by casting several different crimes as but one. 

Fifth, S. 1335, the Administration's bill, would reach money 

laundering through wire transfers, whereas S. 572 and S. 1385 

would not. Both of these bills are limited to transactions 

involving monetary instruments which excludes the coverage of 

wire transferred funds. This is a potentially serious omission in 

light of the use of wire transfers in sending unlawfully obtained 

money out of the country and returning it thereafter. 

Finally, the Administration's bill contains forfeiture and 

civil penalty provisions while S. 572 and S. 1385 do not. 

I note, Mr. Chairman, that S. 1385 also contains various 

amendments to the Bank Secrecy Act in Title 31. These parts of 

the bill are of primary concern to the Treasury Department and 

Mr. Queen will be discu5sing them in some detail. But let me 

just say generally that we believe broader changes in the Bank 

Secrecy Act are needed than those set out in S, 1385 or in S. 

571, a companion bill to S. 572. Most important, the Act needs 

to be revised to allow the Treasury Department to share more 

efficiently the information it obtains in reports filed under the 

Act with other federal and state law enforcement agencies. 

S.1335, the Administration's bill, adopts ~uch a comprehensive 

approach. While many of the amendments to Title 31 in our bill 
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are technical, staff members of the Justice and Treasury 

Departments are available to explain them to the Committee staff 

should you so desire. 

In sum, Mr. Chairman, while we appreci.ate the introduction 

of bills such as S. 572 and S. 1385. which by and large contain 

recommendations of the organized Crime Commission, we believe 

that our study of all of these bills and intensive consultation 

with all concerned federal agencies have enabled us to produce 

the type of comprehens:ive legislation that is needed in this 

area. We hope that the Administrationts bill, S. 1335, will be 

carefully considered and then expeditiously processed. 

Mr. Chairman, that concludes my prepared statement and I 

would be happy to answer any questions at this time. 

II The Commission recommended other measures, such as a new bank 
bribery statute and an amendment of the federal wiretapping 
statute (18 U.S.C. 2510 et ~.) to allow law enforcement 
authorities to seek court orders authorizing the interception of 
communications involving criminal violations of the Currency and 
Foreign Transactions Reporting Act, which were enacted as part of 
the Comprehensive Crime Control Act of 1984 (P.L. 9B-473). 
Moreover, a number of its recommended amendments to the Currency 
and Foreign Transactions Reporting Act, such as greatly increased 
fine levels and the addition of an attempt ptovision, were also 
enacted as part of the Comprehensive Crime Control Act. 

11 S. 1335 would not apply to duly authorized government law 
enforcement or intelligence activities such as FBI undercover 
operations routinely described in annual appropriations bills. 
See, e.g., section 203(b} of P.L. 98-411 (98 Stat.1545, 1559). 

11 United ~ v. $4,255,625.39, 551 F. Supp. 314 (S.D. Fla. 
19B2r;-aIr'd 762 F. 2d 895 (11th Cir. 1985). 

il See 18 U.S.C. 1365, proscribing the tampering with consumer 
products; 18 U.S.C. 33, concerning the destruction of motor 
vehicles; and 18 U.S.C. 1861/ prohibiting the deceiving of 
prospective land purchasers. 

~I In addition to the scienter element, the Department's bill 
differs in other ways from the proposal drafted by the Organized 
Crime Commission. First, the Department's bill covers money 
laundering that affects comm~rce whereas the Commission's bill 
was restricted to money laundering through financial 
institutions. Second, the Department's bill covers money 
laundering through wire transfers; the Commission's bill does 
not. Third, the Commission's bill did not contain a forfeiture 
provision or civil penalties. Fourth, the Commission's bill 
provides for general extraterritorial jurisdiction over the 
offense. The Department's bill provides for much more limited 
extraterritorial jurisdiction. Such jurisdiction would attach 
only if the the transaction constituting the offense involved the 
laundering of $10,000 or more derived from a violation of title 
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l~ or from certain particularly serious offenses in other titles 
such a. those involving drugs, tax evasion, and espionage; the 
conduct constituting the money laundering was by a United States 
person, or, if not by a United states person it occurred at least 
in part in the United states; and the defendant had actual 
knowledge that the money represented the proceeds of one of the 
covered types of unlawful activity. The requirement that the 
defendant have actual knowledge that the money was derived from a 
crime, as opposed to having acted with reckless disregard of that 
fact, was added because of a concern that otherwise the new money 
laundering offense might impose a burden on foreign persons 
acting abroad to become aware of United states law. 

6/ See, for example, Backun v. United States, 112 F. 2d 635, 637 
14th Cir. 1940) where the court stated that 10 (gJuilt as an 
accessory depends, not on 'havin~ a stake' in the outcome of 
crime ••• but on aiding and assisting the perpetrators; and those 
who make a profit by furnishing to criminals, whether by sale or 
otherwise, the means to carryon their nefarious undertakings aid 
them just as 'truly as if they were actual partners with them 
having !l stake in the fruits of their enterprise." 

7/ To a lesser extent, S. 1385 contains certain procedural 
changes with the same objective. S. 572 is limited to a new 
money laundering offense. 

8/ The Bank Secrecy Act includes the Currency and Foreign 
Transactions Reporting Act. The CFTRA was enacted as Title II of 
P.L. 91-508 and is now codified at 31 U.S.C. 5311-5322. Together 
with Title I of P.L. 91-508, it is commonly called the Bank 
Secrecy Act. 

9/ The term "initiates" is not defined in the bill but 
apparently it would not include the situation where a bank 
willingly engaged in a transaction in obviously "dirty money" as 
long as the customer suggested or requested the transaction. 
Somewhat confusingly, S. 1385 defines the term "conducts" as 
"commencing, concluding, or participating in the commencement or 
conclusion of a transaction." At first glance, this would seem 
to include banks in its coverage. Unfortunately, the tetm 
"conducts" is not used in that part of 5.1385 that states the 
offense (proposed subsection 1956(a) of title 18), so the 
definition is useless. 
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The CHAIRMAN. Mr. Trott, the bill provides for broad appliciation 
of civil and criminal forfeiture of money, property, and proceeds. 
For instance, would these provisions authorize the forfei.ture of at­
torneys' fees which may have been paid from such proceeds? 

Mr. TROTT. Mr. Chairman, this bill really does not alter the law 
of forfeiture. And if an attorney were to be in possession of money 
that under Federal law would be subject to forfeiture, this neither 
adds nor takes anything away. 

It is our view that under no circumstances, should the law of for­
feiture contain an exception for drug money or any other criminal 
money that is transferred to an attorney as fees under circum­
stances where the attorney knows that this is illegal money. 

By the same token, if the attorney is a bona fide purchaser, or 
the equivalent thereof, and comes honestly into the possession of 
this type of money, that would not be subject to forfeiture. 

In short, it really does not change the law one way or the other. 
The law that would be applicable would remain the same. 

The CHAIRMAN. I am certainly in favor of legislation for this 
money laundering question. I just wondered, suppose a lawyer rep­
resented a man, and he did not know where his client got his 
money from. I am wondering whether it is wise to try to go back 
and try to charge the lawyer whatever fee he had received for rep­
resenting the man. 

Mr. rrROTT. Well, Mr. Chairman, our position on this is fairly 
clear. We recently have issued guidelines in the Department of Jus­
tice, for which I am responsible, and essentially the guidelines say 
that forfeiture proceedings shall not be brought against fees that 
are paid to an attorney unless it can be proved that the attorney 
took or accepted that money knowing that it was the proceeds of 
criminal activity. And under those circumstances--

The CW.AIRMAN. Yes; in other words, if the attorney knew it came 
from illegal activities, you could recover it. 

Mr TROTT. That is right. 
The CHAIRMAN. Well, that would sound reasonable. 
Mr. TROTT. And otherwise, as I said, if an attorney is--
The CHAIRMAN. That burden, I guess, would be on the Govern­

ment to show that, though. 
Mr. TROTT. That is absolutely correct. And if the case is that the 

attorney is essentially a bona fide purchaser, or comes honestly 
into the possession of this fee money, we are not interested in going 
after that type of proceeds. 

The CHAIRMAN. Would you mind providing us with a set of those 
guidelines? 

Mr. TROTT. Yes, Mr. Chairman; these have recently been promul­
gated and discussed--

The CHAIRMAN. I guess that same principle would apply to other 
persons to whom a man who laundered the money spent his 
money? 

Mr. TROTT. That is correct. 
The CHAIRMAN. For instance, if you bought an automobile, if the 

agent knew that it was megal money, was laundered money, then 
he could be held responsible, couldn't he? 

Mr. TROTT. Oh, yes. 
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The CHAIRMAN. But they would have to know that, and the Gov­
ernment would have to prove that they knew it. 

Mr. TROTT. Essentially, the law of forfeiture protects the inno­
cent person who enters into that type of' a transaction with no 
reason to know that he is receiving criminal money. 

The CHAIRMAN. Now, what about obtaining information from 
banks-just how far can he go along that line? 

Mr. TROTT. Well, I think we have the capacity currently under 
the law to obtain information from banks in a criminal sense by 
issuing grand jury subpoenas. And what we are doing in this bill is 
enabling us to get that type of information without letting the tar­
gets of our investigations know that we are onto their trail. But 
this, in a sense, is still basic law enforcement information and, of 
course, Mr. Queen--

The CHAIRMAN. I think that is most important to be able to get 
that information, but I think you have got to be careful how you 
get it. In other words, if I have got a deposit in the bank, I do not 
think anybody would have the right to just go to the bank for a 
loan and ask about how much money I have in the bank, where it 
came from, and so on. But if you can trace this money and shew 
that it came from an illegal source, then the bank should cooper­
ate. 

Mr. TM'l'T. I think Mr. Queen from the Treasury Department 
can address that issue. 

The CHAIRMAN. And I just want to be sure that you study your 
bill again, if necessary, because there could be serious objection 
raised along that line, unless the bill is very clear to protect the 
rights of individuals, and not having someone be able to go to a 
bank and ask questions about a man's deposits, where he got his 
money, and how he spent it, unless they have some evidence to 
show that he did obtain it illegally or something of that sort. 

The Hreckless disregard" standard of intent is within the admin­
istration's bill. Would you explain the limits of this standard, and 
what standard of care would a jury be instructed to apply? 

Mr. TROTT. Mr. Chairman, essentially the "reckless disregard" 
standard is defined in the new money laundering offense as "an 
awareness of facts and circumstances that lead the person to be­
lieve that a substantial risk exists that the monetary instruments 
involved in the transaction represent the proceeds of, or derive 
from, an unlawful activity, coupled with his conscious disregard of 
the risk." 

In other words, this is almost the type of situation that is de­
scribed as a.sking no questions and deliberately blinding yourself to 
facts that woulJ leap out and let any reasonable person know that 
this is an unlawful activity. This requires essentially a gross devi­
ation from the standard of care that a reasonable person would ex­
ercise under the circumstances. 

"Reckless disregard" is used in three other statutes and is to be 
contrasted sharply with a mere "reason to know" or negligence 
standard which was recommended by the Commission on Orga­
nized Crime. After careful consideration, we concluded that a 
"reason to know" standard was not suitable as being too low for 
subjecting a person to either the serious criminal or civil sanctions 
set out in the new money laundering offense. There are standard 
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instructions in all the books on this subject that describe this type 
of behavior, which juries are already used to in this country. 

The CHAIRMAN. Thank you. 
The distinguished Senator from Iowa. 
Senator GRASSLEY. Thank you, Mr. Chairman. 
First of all, I want to put in a short statement. 
The CHAIRMAN. Without objection, that will be done. And Sena­

tor Mathias has a statement, and we will let that follow Senator 
D'Amato's statement. 

Senator GRASSLEY. I hav1'l just one question of Mr. Trott, and this 
would be in regard to S. 1335. I would like to have you comment on 
the charge that the rule 17(c) amendment in the bill, which per­
mits the issuance of gag orders, would prevent a subpoenaed 
person from discussing the subpoena with his attorney. 

Mr. TROTT. Senator, that is an interesting ohservation. Frankly, 
it is the first time I have heard it. Of course, the intent of the 
amendment to 17(c), as I indicated earlier, is to try to protect the 
integrity of the information from getting to the target of the inves­
tigation. 

As you know, in the middle of an investigation, if you tip off the 
people that you are looking for, what you are looking for and 
where you are and what you are doing, it becomes very unlikely 
that you will be successful in accomplishing that. 

Frankly, I have not thought about whether or not this would pro­
hibit discussing that with one's lawyer. I would think off the top of 
my head that it would not, and I would think that the courts that 
would be issuing these types of orders would have enough author­
ity, if confronted with that question, to allow that type of discus­
sion to take place. 

It is certainly not the intent of the legislation to prevent discus­
sion with one's lawyer. It is the intent of the legislation only to 
prevent transmission of information to the target of the investiga­
tion. 

So what this really does is expand the authority of the court in 
the appropriate case to make sure that that is a possibility. 

Senator GRASSLEY. Then, the extent to which it is not the intent 
of the legislation, then-I guess I would ask you to look at it fur­
ther, since you said you have not had a chance to think about it-if 
your staff and my staff would come to the conclusion that it is not 
clear, then would you be willing to work something out so it would 
be more clear? 

Mr. TROTT. Yes. We will take a look at that, Senator. That is a 
good point. 

Senator GRASSLEY. Thank you. 
Mr. Chairman, I have no further questions. 
The CHAIRMAN. Next, we will hear from Mr. David Queen, 

Acting Assistant for Enforcement and Operations, Department of 
the Treasury. 

You may proceed for 5 minutes, and then we will ask questions. 

STATEMENT OF DAVID D. QUEEN 

Mr. QUEEN. Thank you, Mr. Chairman. 
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I appreciate the opportunity to appear before you today on the 
subject of money laundering and possible legislative responses to it. 

Money laundering, as this committee is fully aware, is an indIS­
pensable element in every criminal organization. Without a means 
to convert its illicit earnings into other forms of wealth, organized 
crime could not maintain the veil of secrecy that allows it to flour­
ish in our society. It could not reinvest its illegal proceeds in ways 
that allow it to continue and expand its operations, and it could 
not so readily spread its corrupting influence. 

The Department of the Treasury has long been engaged in ef­
forts to attack the financial underpinnings of organized crime, par­
ticularly the drug trade. The key weapons in Treasury's arsenal 
are its Bank Secrecy Enforcement Program, the High-Level Drug 
Dealers Project, conducted by the IRS, and the various task forces 
on which IRS and U.S. Customs agents apply their financial inves­
tigative techniques to uncover financial transactions related to 
criminal activity. 

In addition to our investigative work, rrreasury has directed sub­
stantial attention to the regulatory enforcement of the Bank Secre­
cy Act, particularly the reporting requirements, that is, the re­
quirements that are in place under the act. 

The information collected under these reporting requirements is 
essential for our financial investigations. We have taken steps over 
the past several years to improve the level of compliance of finan­
cial institutions with the reporting requirements, particularly with 
respect to regulatory changes maae in 1980 that increased the ef­
fectiveness of the act as a tool to combat money laundering. 

Earlier this year, the Bank of Boston case brought heightened 
public attention to the matter of compliance by financial institu­
tions. However, we have been building cases against financial insti­
tutions and their employees for noncompliance since the late 
1970's. To date, we have brought over 40 such cases. At present, we 
have approximately 100 active referrals of financial institutions to 
the IRS for investigation of poslsible civil and criminal liability. 

Additionally, we have strengthened our regulations to include re­
porting by casinos and to provide for reporting on specified interna­
tional transactions. 

Now I would like to turn to the bills before the committee, 
Senate bills 572, 13~5 and 1835. Senate 1335, the Money Launder­
ing and Related Crimes Act of 1985, was developed jointly by the 
Departments of Justice and Treasury. I will concentrate on the 
amendments in these bills that would enhance the Treasury's en­
forcement of authority under the Bank Secrecy Act. Mr. Trott, of 
course, has addressed the title 18 violations. 

The Bank Secrecy Act is an effective law enforcement tool, but 
in and of itself is not. enough to stop money laundering. As long as 
the requisite reports of currency transactions are filed under the 
Bank Secrecy Act, money laundering transactions may now take 
place without risk of sanctions under the act. 

Both of Senator D' Amato's bills have much to commend them, 
and contain valuable amendments to Treasury's Bank Secrecy Act 
enforcement authority. Nevertheless, we believe that the more 
comprehensive amendments to title 31 in S. 1335 are needed at this 
time. 
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Also, only S. 1335 among the bills under consideration includes 
essential amendments to the Right to Financial Privacy Act. These 
amendments would greatly facilitate efforts to curb money laun­
dering and related criminal activity by allowing financial institu­
tions to fulfill their duty to cooperate with Federal law enforce­
mer. ~ activities without fear of civil liability with respect to crimi­
nals. 

With respect to Treasury's enforcement of the Bank Secrecy Act, 
the most important provision in all three of the bills before the 
committee is a provision that would give the Secretarr for the first 
time summons authority both for financial institutIon witnesses 
and documents in connection with Bank Secrecy Act violations. 
This authority was among the legislative recommendations in the 
October 1984 report of the President's Commission on Organized 
Crime. 

Section 5(c) of S. 1335 strengthens the civil penalty provisions of 
the Bank Secrecy Act. I will not go into detail, but suffice it to say 
that there is a sUbstantially increased penalty for willful violationJ;', 
and the bill also provides for a heretofore nonexistent penalty of up 
to $10,000 for negligent violations. 

Sectioi! 3 of S. 1335 sets forth several amendments to the Right 
to Financial Privacy Act of 1976. These amendments would not 
compromise any legitimate privacy interest. Several of the amend­
ments are variations of recommendations made by the President's 
Commission on Organized Crime, which appeared in H.R. 1367. In 
viewing these amendments, it is important to bear in mind that 
the Right to Financial Privacy Act does not confer any rights on 
the part of an aggrieved customer to recover damages from a bank, 
for that bank's release of information to State law enforcement au­
thorities, private parties, or even to foreign governments. 

The only organizations that are involved in this and whose 
access to the records is proscribed by the act are Federal lawen­
forcement agencies. 

It seems my time is up. I will hasten to the nub of the matter on 
the Privacy Act and emphasize what the Treasury and Justice De­
partments are recommending and urging through your sponsor­
ship--

The CHAIRMAN. Do you favor this particular bill, or do you think 
some changes should be made to it? 

Mr. QUEEN. The Department of the Treasury and Justice are pre­
pared to support the Money Laundering and Related Crimes Act of 
1985 as configured. We are obviously not hostile to any sound--

The CHAIRMAN. I am not asking you if you are hostile. The point 
is, does this bill protect the rights of citizens as well as assist the 
Government in obtaining information on this laundering of money. 
You have got to protect the individual citizen. 

o\lr. QUEEN. In my judgment, it does, Senator. In my judgment, it 
does not even remotely infringe on legitimate privacy expecta· 
tions--

The CHAInMAN. So you favor the bill as written? 
Mr- QUEEN. Yes. 
The CHAIHMAN. All right. Go ahead. 
Mr. QUEEN. I think I will wrap up at that point, Senator. 
[Statement follows:] 



76 

STA~F.MENT OF THE HONORABLE DAITlD D. QUBEN 
ACTl~r. ASRISTAN~ RECRETARY (F.~FORCEMENT ANn OPBRATIONS) 

u.s. nEPARTMEN~ OF THE TREASURY 

The ~reasury View on Leqislation to Comhat Money Launderinq 

Mr. Chairman and members of the Committee: 

I appreciate the opportunity to appear before you today 

to discuss the views of the Treasury nepartment on the problem 

of money laundering and possible legislative responses to it. 

In my testimony today, t will present the ~.easury Departm~nt's 

views on the various bills before the Committee. First, however, 

I believe that it would be usefuL to discuss briefly the problem 

of money launderillg itself ann the hlstory of ~reasury's efforts 

to sUppress it. 

Money launderinq, as thlS Commlttee is fu!ly aware, is an 

indispensable element in every criminal orqanizatlon. Without 

a means to convert its illicit cash earninqs into other 

forms of wealth, orqanlzed crime could not maintain the veil 

of secrecy that allows it to flourish in our SOCiety. It could 

not reinvest its illeqal proceeds in ways that allow it to 

continue and expand its operations. And it could not so readily 

spread its cortuptin~ influence. 

Secause of its uni~ue combinatlon of expertise in financial 

matters and law enforcement responsibilities, the nepartment of 

the ~teasury has long he en enqaaed in efforts to attack the 

financial underpinnings of oraanized crime, particularly the 

dtug trade. ~he pa9sa~e of the Pank ~ecrecy Act in IQ70 gave 

new impetus to this cause ann authorized ~reasuty to obtain 

the type of financial reporting that can be Useful for law 

enfotcement in ferretinq out oraanized crime and prosecuting 

its criminal operatives. Another example of TreasurY'g efforts 

against the financial base of the cri~inal underworld is the 

Narcotics Trafficker's ~ax Project, a proqram that the ~reaSutY 

Department initiated in Iq71 to usa Title ~~ sanctions against 
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major druq traffickers, many of whom were identified hy DF-A as 

well as by I~S special aaents and revenue aaents. mhis proqram 

resulted in more than ~oo recommendations fot prosncution and 

over R20n million in additional tax liability. IRS conducts a 

similar program todav known as the High Level ntug Laaders 

project, which also has had considerahle succesS. 

Aetween lQ~O and 19R1, the High Level ntuo Leaders Pro­

ject opened 270n cases and produced ~q4 indictments and 380 

convictions. In lQ~4 Fiscal Year alone, the ptoiect opened 

1085 cases, produced ~l~'indictments, and resulted in 353 

convictions. ~he project has expanded since then and has 

produced llB6 cases, ~73 indlctments and 5l~ convictions in 

Fiscal Year lQB5. 

Among Federal aqencles, mreasury stood virlually alone in 

the investigation of money laundering throughout the 1960's 

and 1970's. In the 1980's, heiqhtened concern over the problem 

of drug trafficking, as well as growing recognition that an 

attack on money laundering is essential to this struggle, has 

lead to a multi-agency attack on money laundering. Today, 

task forces composerl of agents from bureaus unner the Departments 

of Justic& and Treasury investigate narcotiCs and other or~anized 

crime offenses, with the benefit of the financial investiga~ive 

techniques that mreasury has d&veloped. ~hese techniques Were 

first used on a large scale in ~iomi through a Treaaury initiative 

that became successful as a jOint venture with the Justlce 

Oepartment known as Operation r.reenback. 

~teenback sought to investigate the reaaona for. the 55.8 

billion currency surpluB reported by the Federal Reserve Bank 

offices in Florida. Secause normal growth in an economic reglon 

ordinarily produces a net currency deficit, the surplus In 

Florida suggested the presence of large amounts of drug proceeds 

in the local economy. 
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Encouraged by the success of Greenback, Treasury has since 

established approximately 40 task forces in cities across the 

nation, which together with Greenback have produced more than 

1300 indictments since lqR~, as well as SR1.R million in currency 

seizures and $34.4 million in properly seizures. Greenback itself 

is now part of the Orqanized Crime Drug Enforcement Task '~rce 

for the Southeast region. As tbis Committee is aware, thirteen 

OCDE Task Forces are now in operation. 

~he OCDE Task Forces have been an unprecedented success, 

and ~reasury is proud oE the role played by its participating 

hureaus--IRS, U.S. Customs, and the Bureau of Alcohol, ~obacco 

and Firearms. Although these Task Forces have been fully 

operational only since July of 1983, they have initiated 

1054 cases. They have produced indictments of 6454 individuals, 

2fiq5 of which have already been convicted. /lore than two-thirds 

of the aCDE Task Force cas~~ . ave a financial component and many 

more were dependent on fin~ncial investigations for important 

evidence. 

~reasury's investlgatlons have had g signiflcant impact on 

criminal organizations that launder druq proceeds. Since 19RO, 

we have destroy.d eiqhteen such organizations, which have 

laundered a total of approximately S?.R billion. The cases 

involved are listed below: 

Case that have already 
resulted in convictions 

Isaac Kattan 

Reno Ghitis 

Orozco 

Armenteros, at al. 

Great American Bank 

Zapata, et al. 

Pinto 

Dollars 
Laul"dered 

~50!l,000,000 

2611,000,000 

145,~00,000 

130,000,000 

95,000,000 

17,000,000 

11,000,000 

Subtotal: Sl,167,000,00, 

Time 
Frame 

3 Years 

'5 Years 

11 Monthe 

R Years 

13 Months 

A Months 

13 Months 
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Pending Cases 

A 5300,000,000 3 Years 

B 300,000,000 B Years 

C 250,000,000 2n Months 

D 230,nOO,nno 3 Years 

E lRO,noo,ooo 2 Years 

F 14n,oon,oon R Months 

G 7n,nOO,00n 8 'Ionths 

H liS,non,oon 1 Year 

I 60,nOO,noo 1 Year 

J ?-n,ono,nnn 18 Months 

K 'l,onn,oOO 3 t10nths 

Suhtotal: !':1,6?4,IlOO,Oon 

Total: $2,791,000,000 

In addition to our investigative work, Treasury has 

directed substantial attention to the regulatory enforcement 

of the Bank Secrecy Act, particularly the reporting requirements 

that are in place under the Act. The information collected 

under these reporting requirements is essential for our financial 

invel'-tigations. 

Treasury analyzes this information at the Financial Analysis. 

Division, which is located at U.S. Customs headquarters. By 

combining thes.!) data with other sources of intelligence, this 

Division is able to generate financial intelligence reports, 

cutrency flow charts, and link analyses that probe the 

financial connections inside and among illicit enterprises. 

The analyses produced there support ongoing financial investi­

gations and can generate leads for new ones. All of the task 

forces I have mentioned benefit from this Customs analytical 

capability, as do Federal, State and local law enforcement 

agencies. 

We have taken steps over the past several years to improve 

the level of compliance of financial institutions with the re-
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porting requirements, ~articularly with respect to the regulatory 

changes made in 19RO that increased the effectiveness of the 

Act as a tool to identify and combat money laundering. Earlier 

this year, the media coverage of Bank of Boston case brought 

heightened public attention to the matter of compliance 

by financial institutions. However, We have he en bringing 

cases aqainst financial institutions and their employees for 

noncompliance since the late 1970's. To date, we have identified 

approKimately 40 cases that have resulted in criminal convictions 

of hanks or bank employees. At present, we have approximately 

lon active referrals of tinancial institutions to tRS for 

investigation of apparent criminal violations. 

As a result of the publicity following the Bank of Boston 

case, over sixty banks have disclosed Rank Secrecy Act violations, 

many on a voluntary basis. On June LA, 19R5, Treasury announced 

that Civil penalties ranging from ~2l0,OOO to S360,00n had been 

imposed on four of these banks -- Chase Manhattan Bank, Manufac­

turers Hanover Trust, Irvinq Trust and Chemical Rank. On 

Auqust 27, Treasury imposed a civil penalty of ~2.25 million 

aqainst Crocker ~ational Rank hased on over 7ROO reporting 

violations. This is the largest Rank Secrecy Act civil penalty 

imposed by Treasury to oate. On October 11, Treasury assessed 

a civil penalty of ~22q,7?~ against the Riggs National Bank. 

The cases of the other banks that have come forward are currently 

unner review. 

Additionally, we have been working with the financial 

institution regulatory agencies to strengthen their Bank Secrecy 

Act examination procedures. Mote riqorous eXaminations should 

lead to improved compl.ance. 

We have strenQtheneo the Treasutv Rank Secrecy Act requ­

lations in several respects: On May 7 of this year, regulations 

became effective that oesiqnateo casinos as financial institutions 
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subject to certain Bank Secrecy Act reporting and recordkeeping 

requirements. As evidenced in hearings by the President' 

Commission on 0rganize~ Crime this summer, money launder~ .. ~ 

through casinos may be even more widespread than once thought. 

mhe Treasury regulations will reduce the attractiveness of 

the use of casinos for money laundering. 

Finally, a re~ulatory amendment pertaining to international 

transactions was published as a final rule in the Federal ~egister 

on July R of this year. ~hese regulations do not themselves 

impose any reporting requirements. Dnder the regulations, 

however, ~reasury will be able in the future to select a financial 

institution or a group of financial institutions for reporting 

of specified international transactions, including wire transfers, 

for defined periods of time. We envision that th1S will require 

reporting of transactions with financial institutions in designated 

foreign locations that would produce information especially useful 

in identifying individuals and companies involved 1n money launder­

ing or tax evasion. 

This effort reflects Treasury's intention to make further 

progress ugainst the problem of international ~oney laundering. 

Another aspect of our attack on money laundering offshore is 

our negotiation with foreign governments that have stringent 

bank secrecy laws. ~reasury has worked closely with the 

Departments of Justice and ~tate to obtain :he co':, ~t 

of these governments for the release of financial information 

rel~vant to possible violations of law. ~he agreement our 

government has reached wit.h r.reat Britain that provides fo. 

access by U.A. prosecutors to information locat.ed in the 

Cayman Islands that is relevant to narcotics violations is a 

direct result of this endeavor. 

NOW, I would like to turn to the bills before the Committee, 

Senate bills ~7l, 572, 13R5 and 1135. Senate 1~~5, the "Money 

Laundering and Related Cr1mes Act of lQSS," was developed jointly 

by the Departments of Justice and Treasury. 
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In my remarks today, I will concentrate on the amendments 

in these bills that would enhance Treasury's enforcement autho­

rity of the Bank Secrecy Act and on the amendments in S. 1.35 

to the Fight to Financial Privacy Act. ~r. ~rott will address 

the provisions in the bills estahlishing a criminal offense 

for money launderinq, Let me iust note that Treasury believes 

that the need for a money laundering offense is beyond debate. 

As I have discussed, the Rank Secrecy Act is an effective law 

enforcement tool, bu~ in and of itself, it is not enough to stop 

money launderin~. As long as the requisite reports of currency 

transactions are filed under the Rank ~ecrecy Act, money 

launrleri~g transactions may now take place without risk of 

sartction under the Bank Secrecy Act. 

Both of Senator ~'Amato's bills (S. 571 and S. 572) and 

Senator DeConcini's bill (5. 1385) have much to commend them 

anrl contain valuable amendments to Treasury's Bank Secrecy Act 

enforcement authority. Nevertheless, Treasury believes that 

the more comprehensive amendments to Title 31 in S. 1335 are 

need cd at thie time. 

Also, only s. l33~ amonq the bills under consideration 

includes essential amendments to the Right to Financial Privacy 

Act. Th~se amendments would greatly facilitate efforts to curb 

money launderinq and related criminal activity by allOwing 

tinancial institutions to fulfill their ciVil duty to cooperate 

with federal law enforcement authorities without fear of civil 

liability to those whom theo suspect of criminal activity. 

With respect to Treasury's enforcement of the Rank Secrecy 

Act, the most important ~rovision in all three of the bills 

before the Committee is the prOVision that would glve the 

Secretary fot the first time summons authority hoth for financial 

institution witnesses ann documents in connection with Bank 

Secrecy Act violations. This authority was amona the leai-

slative recommendations in the October 1984 ~eport of the 
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president's Commission on Organized Crime. I would add that 

long before the PCOC report, Senator n'Amato advanced the idea 

of this summons authority ann introduced legislation to accomplish 

it in the lase Congress. 

Under the sUmmons authJrity in s. 1315, the Secretary would 

be able to summon a financial institution officer, employee. 

former officer, former employee, or custodian of recorns who may 

h~ve knowledge of a violation of the Act and require production 

of relevant documents. This authority is essential both to 

investigate violations and to assess the appropriate level of 

civil penalties once a violation is discovered. 

section 5(c) of R. 1335 contains amendments to 31 U.S.C. 

§ ~3?1, to strengthen the civil penalty provisions of the Bank 

Secrecy Act. Onder current law. the civil penalty for willful 

violations of reporting requirements un~er the Act is S10,onO 

per violation, with an additional penalty for the failure to 

report the international transportation of monetary instruments. 

S. 1335 provides for a new penalty of not more than the amount 

of the transaction up to 51,noo,000, or S25,non, whlchever is 

greater, for all reporting violdtions. 

'or instance, if a financial institution failed to re~ort 

a transaction of $12,000, the maximUM civil penalty that could 

be imposed Would be $2~,OnO. If a financial institution failed 

to report a transaction of S2 million, the maximum civil penalty 

that could be imposed would be ~l million. For violations that 

do not involve the reporting requirements, the maximum penalty 

WOUld continue to be Sln,~n~. These increased penalties will 

m~ke clear to financial institutions that proper reporting is 
~ ~ 

extremely importClnt to law enforcement and that the financial 

consequences of non-compliance could be severe. S. 571 and 

S. l3RS also wouln increase the amount of civil penalties for re­

porting violations: they would do so hy establi~:ling a maximum 

penalty of the amount of the transaction in all ·cases. 
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~he Administration's bill ptovides a new penalty for ne911-

gent violations of the reco:dkeeping and reporting requirements. 

Under current law, civil pet.,,).ties may be imposee'! only for 

willful violations I which encompass violations done with 

reckless disregard of the law ~r with specific intent to violate 

the law. Mere negligent nan-filing by banks deprives the 

Government Of important law enforcement information to the same 

extent as do willful violations. ~his provision would SUbject 

violators to a ~ln,qnO civil penalty in aases where the facts 

e'!o not support a finc'ling of willfulness. 

All three bills would impose a new civil penalty on 

individuals who fail to report information about foreign bank 

accounts and foreign bank account transactions under 31 U.S.c. 

~ 5314 and the regulations thereunder. 

S. 1135 also amends the civil penalty provision, 31 U.S.C. 

~ 5321, to clarify that criminal penalties under ~ S322 and civil 

penalties under § 5121 are cumUlative. This provision make~ 

explicit that iF the Secretary of the Treasury assesses a civil 

penalty in a case and then refers the case to the Department of 

JUst~ce for criminal prosecution, a court should impose crlminal 

penalties without reference to Whether a civil penalty has been 

imposed (except to the extent that the prior penalty affects 

the defendant's ability to pay). lii'1lilarly, i.E a criminal con­

viction occurs before assessment of a civil penalty, the 

secretary of the Treasury is free to impose the full measure of 

civil penalties available. 

Subsection Sed) of S. 1335 establishes a six-vear statute 

of limitations for actions to enforce civil penalties under the 

Bank Secrecy Act. Rank Secrecy Act civil penalty enforcement 

actions are new 90vernee'! oy the qeneral flve-year statute of 

limitations for all CiVll fines ana penalties, 2A U.~.C. ~ 24"2. 

~his change is needed because civil penalty cases are frequently 

subject to related criminal actions WhlCh may take many months to 

L _______________________ ~ _____ ~~~ 
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conclude. ~here may be a stay of civil proceenings pendinq the 

criminal proceedings, o~ a decision to await assessment of a civil 

penalty until the conclusion of the criminal proceedings. The 

six-year statute of limitations ordinarily would allow Treasury 

to retain the right to impose a civil penalty on all the transactions 

that were within the statute of limitations when the matter 

was referred for criminal action. 

Section Sib) of S. 1335 revises 31 D.S.C. , 5319 relating 

to disclosure by the Secretary of the ~reasury of information 

reported under the Rank Secrecy Act. Currently, the Secretary 

is requiLen to make such information available to a federal 

agency upon. request, The amendment clar~fies that the Secretary 

may also make this information available to a state or local 

agency and may make disclosure to any federal agency if he has 

"reason to believe" the information would be useful to a matter 

within the receiving aqency's jurisdiction, with or without a 

request. Disclo~ure may also he made to the intelligence community 

tor national security purposes. 

Section 5(f) amends the Rank Secrecy Act definition of "monetary 

instrument" to eliminate any possibility that the current definition 

could be viewed as a bar to the defining of the term "monetary 

instrument" hy regulation to include, for example, cashier's checks 

and checks drawn to fictitious payees. 

Section 3 of S. 1335 sets Eorth several amendments to the 

Right to Financial Privacy Act of 1976 (Title XI of Puhlic Law 

95-630) ("RFPA"). Many of these amendments are intended to define 

the extent to which financial institutions may cooperate in Federal 

law enforcement efforts w~thout risking civil liability under the 

RFPA. These amendments would not compromise any legitimate privacy 

interests. Several of the amendments are variations of 

recommendations made by the PreSident's Commission on Orqanized 

Crime which appear in R.R. 13n7. 
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In viewing these amennments, it is important to bear in 

mind that the Right to Financial privacy Act noes not confer any 

rights on the part of an agqrieven custoMer to recover damages 

from a bank for that bank's release of information to state law 

enforcement authorities, to private patties, or even to foreign 

governments. The Act provides for penalties only in the case 

of disclosure to the federal government, and the prospect of 

li~hility under the Act has had an overly inhihitinq effect on the 

disclosure of information related to criminal activity. ~reasury 

urges that ~he Congress not continue to allow the Act to be used 

as a shield to prevent banks from voluntarily making timely 

nisclosure of ongoing criminal activity to federal law enforcement 

authorities. 

Treasury's er.perience with numerous banks of every size, 

across the country, shows that banks w~r.t to assist federal 

law enforcement authorities. Rankers uften have expressed 

regret that they must make a business decision to .estrict 

theit disclosure of suspicious activity to federal authorities 

given the risk of civil actlon under the RFPA by those whom 

they suspect of criminal activity. 

tn my view, the most important change the bill would make to 

the ~ight to FinanciaL Privacy Act is the amendment to subsection 

11n3(c), 12 U.S.C. "31n3(0). Cutrently, § 3403(c) provides 

that nothing in the Act shall preclude a financial institution 

form notifying a Governnent authority that the institution has 

information which may be relevant to a possible violation of 

any statute or regulatlon. The provision has created much 

confusion among financial institutions regarding how much 

information relating to the possible violatlons of law can be 

gjven to a Government authority without the risk of civil 

liability. 

For effectiVe enforcement against money launne.ing, it is 

critical that financial institutions be free to divulge enouqh 
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information about the nature of the possi~le violation ann 

parties involved sa that the r.overnment authority ~ay ptoceen 

with a summons, suhpnena or search watrant fOL ad~itinnal inform­

ation. "'herefore, in (1t,ler to <'Iohne the extent of petmissiole 

disclosure, suhnBctlnn 1(0) makes explicit that the lnfolmation 

a financial institution may provide to law enforcement, without 

customer notificatlon, includes the name or names and othe~ 

ide cifvinq infotmation concerning the individuals or account 

involved, as well as the nature of the suspecte<'l llleqal activity. 

"'his provision would not authorize full diSclosure of all in­

formation and teco~ds in the financial institution's possession. 

Another ptoposed amen,iment WOUld allow a financial institution 

to make full disclosure in certain nartowly defined situations. 

Subsection 1113 cf the Aiqht to Financial Privacy Act, 12 U.S.C. 

~ 3413, would be amended to allow a financial institution to provide 

the Government, without customer notice or fear of clvil liahility, 

all information and records which it has reason to believe may 

be relevant to certain possible crimes -- crimes by Ot aqainst 

a financlal institution or flnnncial institution supervisory 

agency, nank Aecrecy Act Violations, violations of the proposed 

money laundering offense, or enumerated d~uq-related crimes. 

The hill provides two additional protectlons to financial 

institutions that cooperate in disclosing suspecten criminal 

activity. Fitst, the "qood faith" defense that financial 

institutions may talSe in civil act.ons by customers whose 

records have been I'lisclosed (12 U.S.C. ~ 3417 (c) I is expandec1. 

Also, the bill adds a new provislon that makes it explicit that 

the Riqht to Pinancial Privacy Act preempts any state financial 

privacy laW or COUrt deCision that is more restrictive of disclosure 

to the qovernment of a possible violation of law without customer 

notice. 

~he bill also amends 12 D.S.C. ~ 1412 to eliminate the 

requirement of certification and notice to the customer when an 
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~gency that has teceived financial records in accordance with the 

provisions of the RFPA transfers the records to another agency, 

as long as the transferring agency believes the records ~ay be 

relevant to a matter within the iUrisdiction of the receiving 

agency. ~he eliminated notice of fUrther transfer'provides little 

if any further privacy protection to the affected bank customers. 

Treasury opposes a provision in ~. l3~5 that would provide 

that every Bank ~ecrecy Act reporting exemption be approved by 

the Secretary on a quarterly basis. Currently under the regulations, 

a hank may exempt from Leporting certain cash deposits and 

withdrawals of accounts of retail businesses in amounts consistent 

with the lawful, customary conduct of such a business. The 

bank has a continuing duty to monitor the qualifications for 

such exemptions. It would be unwise, in our view, to shift 

away from the bank the burden of monitoring the eligibility of 

bank customers for exemptions. mhe bank is in the best position 

to know its customers and changes in their status. AcCordlnqly, 

the provision is unnecessary and overly burdensome to the 

Government and to the financial community. 

Other measures can more effectively ensure ~gainst inappro­

priate exemptions. For instan~e, we ate considering instead a 

regulation that would provide IRS with copies of all exempt 

list applications, the truthfulness of which would be compelled 

under the sanction of l~ U.S.C. ~ 1001. Also, in our work 

with the financial institution requlatory agencies, we are 

addressing the mattsr of review of exemption procedures. 

Hr. Chairman, this concludes my prepared remarks. I would 

be happy to answer any qu~stions from the Committee. 
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The CHAIRMAN. Mr. Queen, the administration's bill, S. 1335, is 
the only bill under consideration which amends the Right to Finan­
cial Privacy Act. Please elaborate regarding these amendments and 
whether they are regarded as essential to the enforcement scheme. 

Mr. QUEEN. In detail, of course, in my written submission, we go 
into all of the proposed amendments. I think probably the single 
most important amendment would be to clarify an already stated 
purpose of the existing Right to Financial Privacy Act, and that is 
that the bankers not be unduly restricted from providing to Feder­
allaw enforcement authorities legitimate suspicions involving pos­
sible criminal activity by customers. 

Right now, under the RFPA, that sentiment is expressed, but the 
banking community has made very clear over the past several 
years that it is legitimately concerned about civil suits in the event 
that the bank makes disclosure of suspicious activity to the Federal 
Government, but it later turns out that in all good faith the bank 
was nevertheless wrong. 

What the bill does is provide the mechanism for a bank to alert 
us to possible criminal activity, but be protected from unjustified 
lawsuits so long as the bank acted in good faith based on reasona­
ble suspicion. 

The CHAIRMAN. More specifically, under the current Right to Fi­
nancial Privacy Act, the bank may notify the Government that it 
has informa; ion which may be relevant to a possible violation of 
the law. Why does the bill amend current provisions to provide the 
financial records if the bank only has reason to believe in its judg­
ment that they may be relevant to a Rossible violation? 

Mr. QUEEN. The "may be relevant language which is contained 
in the existing statute sets an objective standard which could 
expose the bank, operating ill good faith, to civil suits, if in the end 
facts unbeknownst to the bank proved that it was incorrect in its 
suspicion. The amended language which we are proposing applies a 
subjective standard based on information known to the banker at 
the time he relays the information to us, so long as it is done in 
good faith. 

Ro, what it really does is protect the bank from an unjustified 
collateral suit. 

The CHAIRMAN. Those are all the questions I have. 
The distinguished Senator from Delaware. 
This is Mr. Trott, the Assistant Attorney General, and Mr. 

Queen, from Department of the Treasury. 
Senator BIDEN. Thank you, Mr. Chairman. 
Mr. Queen, I have a question to you, if I may-and I would like 

to ask unanimous consent, Mr. Chairman, that my opening state­
ment be put in the record as if read. 

The CHAIRMAN. Without objection. 
Senator BIDEN. Thank you. 
Mr. Queen, the General Accounting Office testified before the 

Senate Subcommittee on Permanent Investigations chaired by Sen­
ator Roth, on the Treasury Department's failure to effectively en­
force the provisions of the Bank Secrecy Act. And I understand 
GAO was asked by Senator Roth to conduct this review based on 
some disturbing findings that came out of the hearing on the Bank 
of Boston case last spring. 
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The testimony at that hearing prompted Senator Roth to con­
clude, and I quote: "It seems to me neither the private sector nor 
the regulatory agency have given high enough priority to title 31," 
which is the Bank Secrecy Act. 

The GAO review concludes with these findings. The Treasury 
agency as a group~ 

Gun' relatively low priority to Bank Secrecy Act compliance when applying exam­
ination resources. bt·ing conct'med primarily with other mission-related objectives; 
lacked detailed procl'durt's. or applied ('xisting procedurt,s inconsistently; failed to 
adequatelv document the work performed. so that often nl\itlwr we nor they could 
ascN'tain 'how Wt,n ('xaminers weI'(' pt'rfbrming the t'ompJianct· (!xaminations. and 
failed to designate l'xamilll'rl:! with a wide rangt' of experienc.e and training to 
assure compliancl' with the Act. (lnd cc;uld better communicate and coordinate with 
one another and th('reby pnham't' the overall complianct·. 

Other than those complaints, they were satisfied. 
What is your response to this GAO report, and don't these find­

ings point to the need for improvement in your efforts to enforce 
current law before recommending major rENisions? 

Mr. QUEEN. Senator, the underlying problem with the regulatory 
agencies' enforcement of the Bank Secrecy Act is probably not in 
dispute. The Department of the Treasury did not disagree in hear­
ings last spring that therl' were shortcomings in regulatory agen­
cies' audit procedures insofar as the Bank Secrecy Act is con­
cerned. 

Part of that is inherent in the fact that the audit agencies are 
fundamentally and primarily there to assure financial stability of 
the institution. That iii' not to say they do not have secondary or 
tertiary obligation8. 

I would submit that while we have made numerous improve­
ments in the last couple of Yl'ars in the methodological approach. of 
the regulatory agencies out in the fidd, that the GAO report is on 
the contrary powerful evidence. Summons authority contained in 
the money laundering proposal of 1985 submitted by Senator Thur­
mond is absolutely vital. The reason for that is fairly simple. Built 
upon the fact that the OCC, the J.<~ed, and others are conducting fi­
nancial soundness investigations us their primary function, and 
they are not traint!d criminal investigators, the summons authority 
which we seek but do not now have would authorize the main 
Treasury D(~partment or agents of the IRS, acting as extensions of 
main Treasury, to summon records directly relevant not only to 
possible criminal activity in which the bank is not involved, but 
also for the purpose of ascertaining the degree and quality of com­
pliance by the bank irrespective of the activity of its individual cus· 
tomeI's. 

So I do not think what we are doing is asking the Senate to over­
look shortcomings in the past, but to recognize that the tools that 
are currently provided to us cannot do as good a job as they could 
under this proposal. 

Senator BIDgN. My point in raising this is not dissimilar to 
having raised the point actually 4 years before Mr. Trott had his 
pxesent job at the Justice Department. The Cartel' administration 
was absolutely sick and tired of hearing me talk about RICO be­
cause in fact, we had it on the books for a long time and it was not 
until we kept preRsing that we found out they did not know how to 
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use it; that U.S. attorneys were not trained; that we in fact had let 
this tool essentially lie dormant, by and large. 

And so I ask it in the same spirit. That is not to suggest-I went 
on to introduce significant amendments to the RICO statute, with 
the concurrence of and cooperation, as did the Justice Department, 
and we worked out, I think, a pretty good piece of legislation. 

My concern, sir, is I am reluctant to give you any new powers 
before you have learned how to use the ones you have. And I would 
like to know for the record what are those improvements you re­
ferred to in the methodology of applying the present Bank Secrecy 
Act, Mr. Queen? Can you cite them for me, what improvements 
you have made? 

Mr. QUEEN. I can cite them in a general sense. In the wake of 
disclosures that numerous officials-I should say examiners-inside 
the OCC were not, for example, given an adequate checklist to 
assure that they were looking for Bank Secrecy Act violations--

Senator BIDEN. Has that been done now? 
Mr. QUEEN. That has been corrected. 
Senator BIDEN. Is there a physical checklist? 
Mr. QUEEN. Yes. 
Senator BIDEN. Could you make that available for the record for 

us? 
Mr. QUEEN. Actually, the Comptroller of the Currency has it, but 

I will see to it that you get it. 
The other regulation that has been taken care of in the field is to 

streamline the method of notification to the Department of the 
Treasury of possible violations. 

One of' the problems in the past was that there was-and in all 
honesty, it was an error of Treasury's as much as anyone else-a 
willingness to delegate to the examiner in the field, in the first and 
sometimes final instance, the opportunity to decide whether or not 
a violation or a failure of a bank to maintain an adequate program 
was willful within the meaning of the act, and should thus be re­
ferred to main Treasury for civil penalties and thence on to the De­
partment of Justice for possible criminal penalties. 

We have issued directives to the Comptroller of the Currency 
which require them to provide us with notification of any failures 
by banks in the field to maintain adequate procedures and not to 
make the decision in the field that the violation is or is not willful, 
because what happened in the past was an examiner, operating in 
good faith but perhaps inadequately trained in the area, making an 
erroneous conclusion that the failure of a bank to have a particular 
system did not warrant referral to main Treasury. 

Senator BIDEN. Are you aware of any new programs for training 
bank examiners that, in fact, encompass-beyond a checklist-is 
there any specific training? 

Mr. QUEEN. Starting in the spring of this year, we formed, for 
want of a better term, an ad hoc Treasury enforcement committee 
to systematize the various methods of examination in the field, be­
cause as you are aware, Senator, we do not deal with just one cate­
gory of financial institutions. We have to deal with the Comptrol­
ler, the Fed, and the like. We discov~red that the Fed, the OCC and 
others were using different methods of examination. 
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We have through main Treasury established a mechanism to 
assure that the examiners in the field all apply the same stand­
ard-a substantial improvement over the past system, which left it 
to the various examining agencies. 

Senator BIDEN. Correct me if I am wrong, but I am told there are 
up to seven different agencies within Treasury that are responsible 
for enforcing the Bank Secrecy Act. Is that correct? 

Mr. QUEEN. It depends how you define the term "enforcement." 
Of course, we also have some that are not directly under our con­
trol, the Securities and Exchange Commission, and the like. Of 
course, we have Customs and IRS, which are directly responsible 
for criminal enforcement, and actively participate along with Jus­
tice in doing that. We also have the various regulatory agencies, 
and I am not able, off the top of my head, to count the number, but 
that number is probably not too far off. 

Senator BIDEN. Now, as I understand it also, back in May of this 
year, Secretary Baker was quoted as saying he was "stepping up 
the Department's effort against money laundering," and he an­
nounced the creation of a new Office of Financial Investigations. 
Can you tell me what this office does, and what it is doing now? 

Mr. QUEEN. What it does pales in comparison to what we can do 
if we get summons authority. Currently, what we do is review re­
ports of possible violations referred to us by the various regulatory 
agencies. We are also currently, in-house, at main Treasury exam­
ining about 100 probable violations of the Bank Secrecy Act by 
banks. 

Senator BIDEN. Now, those probable violations are violations re­
ported to main Treasury from where? 

Mr. QUEEN. They come from more than one source. Some of the 
violations are admissions brought to our attention by the banks 
themselves upon discovery that they have failed in some particular 
mechanism to enforce the act. 

Others have been brought to our attention by the Comptroller 
and the Fed. Some are brought to our attention through already 
existing investigations being conducted by the IRS, Customs, or 
even Justice components that either began as a civil investigation 
elsewhere, or began as a criminal investigation, because Senator, 
as you are aware, of course, we have absolutely no criminal en­
forcement authority within main Treasury other than through IRS, 
which authority actually requires the Justice Department to make 
the final enforcement decision. 

Senator BIDEN. Has Justice been cooperating with you? 
Mr. QUEEN. Very much so-and vice versa. 
Mr. TROTT. I would agree. 
Senator BIDEN. Right on cue, Mr. Trott. That is good. 
Tell me, assuming you have, Mr. Secretary, this subpoena au­

thority and this new Office of Financial Investigations, how do you 
intend to coordinate and then later analyze this additional data 
you will get? Who will make the judgment what to subpoena, and 
can that only be made if you have that authority at the level of 
this new Office of Financial Investigations? 

Mr. QUEEN. Well, the statute calls for the authority to vest in the 
Secretary, with the authority, of course, to delegate it, and presum-
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ably, it would be delegated to the authority of the Assistant Secre­
tary for Enforcement. 

Obviously, the actual physical analysis of the records would take 
place either within main Treasury, or be turned over to agents of 
the Internal Revenue Service or Customs who are, of course, agen­
cies of the Treasury Department, and who obviously are capable 
both in terms of numbers and in terms of experience, to analyze 
these records. 

Senator BIDEN. I notice some of you in the audience are pulling 
your coats close to your chest because you are so cold. That is one 
of the problems with having such a healthy Chairman. If Senator 
Thurmond were not so robust and healthy, we would all be warm, 
but there is nothing I can do about it; he is too damn strong. I am 
cold, too. [Laughter.] 

How many people have been assigned to this new financial inves­
tigations unit, if you know, Secretary Queen? 

Mr. QUEEN. Well, depending on how you configure it, we current­
ly have physically housed inside main Treasury four individuals 
who oversee the operation of financial enforcement under Bank Se­
crecy. We have, however, several hundred individuals assigned to 
Customs and IRS. 

Senator BIDEN. I understand that, but I am trying to get a fix on 
what this new outfit is. I mean, is it a cosmetic thing the Secretary 
is talking about, or is it actually a unit that has a chief and has 
staff working for it and has guidelines, and so on. I mean, that is 
what I am trying to get a picture of. Maybe you could help me in 
that. 

Mr. QUEEN. Well, we have, for want of a better term, the chief of 
the unit, an individual who was present literally at the birth of the 
Bank Secrecy Act when it came into being in the 1970's. He over­
sees two other individuals, highly experienced in that field, includ­
ing an individual that we had detailed over from Customs and now 
permanently is with us, whose expertise is in computer analysis 
and the like. 

I do not want to mislead the Senator to believe that it was ever 
the intention of the Treasury to create an enormous enforcement 
arm within Treasury. That would probably be both futile and 
wasteful, and would he worse than cosmetic. 

Our job is to see to it that investigations of a civil nature are 
properly carried out both within and without Treasury. And an 
enormous amount of the work is done outside of main Treasury­
has been and always will be. But I can assure you there is nothing 
cosmetic about it. The individuals in question report to me, and the 
work that they are performing is both substantial and useful-not 
to say we could not always use more of it. 

Senator BIDEN. Well, what priority within Treasury will money 
laundering have; what does it have now, and what will it have with 
this new legislation, assuming we were to pass it? And quite frank­
ly, I support some form of a new money laundering statute. There 
are several bills, the administration's, Senator D' Amato's, and Sen­
ator DeConcini's, which I am slightly more sympathetic to because 
I think it does not go into areas that we need not go into at this 
point. But having said that, assuming we get new legislation in this 
area with additional powers, which I believe we will, and should, 
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what will be the priority within Treasury then, or is it mainly 
something that happens on Justice's watch? 

I get a sense that Treasury, understandably and historically, is 
reluctant to become the main player; they do not have the statuto­
ry authority, in many cases, to do that. But it reminds me a little 
bit of Mr. Trott and I trying to get the State Department to get 
inv:olved in drug trafficking. They like to carry treaties in their 
briefcases and not drug enforcement policies, and you folks at 
Treasury do not picture yourselves as folks, in my view, in main 
Treasury, who would be out there policing and enforcing money 
laundering statutes. But maybe I am wrong. Maybe you can tell me 
where in the scheme of things you think money laundering is and 
will be in Treasury, main Treasury. 

Mr. QUEEN. You are wrong. 
Senator BIDEN. Good. Tell me how. What priority does it have, 

and what will you do with this new legislation? 
Mr. QUEEN. We will continue to provide the kind of attention 

and emphasis to financial violations, especially as they relate to 
narcotics trafficking, that we have provided in the past. 

Senator BIDEN. But don't you understand we feel you have not 
provided enough attention; so if you provide the same kind, we are 
going to be real worried. 

Mr. QUEEN. Senator, throughout the 1970's, we labored alone in 
the area of financial enforcement--

Senator BIDEN. I understand that. 
Mr. QUEEN [continuing]. And made literallx hundreds of impor­

tant cases. Since the creation of "Greenback, ' which was a Treas­
ury initiative, and which has been parlayed into some extremely 
effective OCDE task forces--

Senator BIDEN. I am very bad with acronyms. Please do not use 
acronyms with me literally, they do not compute. Tell me what you 
mean. 

Mr. QUEEN. Organized Crime Drug Enforcement Task Force. 
Senator BIDEN. Good. 
Mr. QUEEN. The Department of the Treasury, through IRS, Cus­

toms, and the Bureau of Alcohol, Tobacco and Firearms, plays­
and I do not think that this is hyperbole-an absolutely crucial 
role in the investigation and conviction of some of the most signifi­
cant narcotics traffickers in the country. 

We have in the enforcement and operations section, which is the 
only section I can speak for, an enormous role to play in the very 
symbiotic issues of narcotics and money laundering, although 
money laundering, of course, is not restricted to narcotics. Through 
our oversight of the Customs Service, with its significant and very 
important role in narcotics interdiction, and through our involve­
ment in the Bank Secrecy Act, we have I think within the limits 
that the law has provided for us, done an enormous amount to in­
crease the effectiveness of the compliance program in the field. 

We have, for example, every year since the 1980 amendments to 
the Bank Secrecy Act, literally doubled the number of currency 
transaction reports that we are processing. 

Senator BIDEN. Why don't you tell me what that number is? 
Mr. QUEEN. We estimate that at the close of this year, it will be 

1.5 million individual forms. And that is just currency transaction 
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reports. Last year, it was 700,000; the year before that, it was 
under 500,000, the year before that it was a quarter of a million. 

Senator BIDEN. Do you have any backlog? 
Mr. QUEEN. Yes, we do. 
Senator BIDEN. How big is the backlog? 
Mr. QUEEN. Currently, it is a little in excess of 400,000 forms, I 

believe. 
The reason for that is that the literal doubling in the last year 

was somewhat unexpected. It was somewhat fortuitous in one way 
and damaging in the other. We had a long, planned transfer of our 
data processing center from Ogden, UT to Detroit, MI, which liter­
ally took place in the midst of this enormous influx of forms. So we 
are probably--

Senator BIDEN. You had no backlog in 1981, 1982, and 1983? 
Mr. QUEEN. Well, there is always a backlog. There is probably a 

turnaround time-the optimum turnaround time would be between 
15 and 30 days. Much better than that we are just not ever going to 
be able to do. But that is really not, I do not think, an impediment 
to effective law enforcement since most of the CTR's that we deal 
with--

Senator BIDEN. What are CTR's? 
Mr. QUEEN [continuing]. I am sorry, Currency Transaction Re­

ports, the 1.5 million reports-those are really a paper trail that 
allow us to reconstruct activities. So that 15- to 30-day lag is really 
not prohibitive. But obviously, the backlog we have now is not ac­
ceptable to us, either. 

Senator BIDEN. What is the expected workload increase in terms 
of investigative hours, document review and so on, that you would 
anticipate under the new powers that you would be granted with 
this legislation? Have you given that an estimate? Have you calcu­
lated that at all? 

Mr. QUEEN. Well, it has been given considerable thought by us 
internally, and we have reached the not surprising conclusion that 
it is almost impossible to calculate. 

Senator BIDEN. Is there any doubt that it would be a significant 
increase if you were able to do the job-an increase? 

Mr. QUEEN. An increase, clearly. 
Senator BIDEN. Do you need more personnel? 
Mr. QUEEN. Well, in the first instance, we need access to better­

quality records, because--
Senator BIDEN. I understand that. 
Mr. QUEEN [continuing]. Right now, the cases we are reviewing­

I can give you an example--
Senator BIDEN. Well, we can get to that, but tell me whether or 

not you believe you will need additional personnel to do the job 
that will be expected of you under the new legislation. 

Mr. QUEEN. Assuming no one from OMB is here, I would say 
that probably the number of additional personnel is almost endless, 
because noncompliance is a substantial problem and will probably 
remain so in the years to come. 

And of course, the civil enforcement--
Senator BIDEN. Is it fair to say that if we gave you this additional 

authority and did not give you additional resources, you would 
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have difficulty in meeting the "reasonable expectations" of the 
Congress as to what we expect you to do? 

Mr. QUEEN. It is hard to know, and there are probably 535 expec­
tations out there. I can say that if you did not give us one addition­
al individual, the summons enforcement would be an immense ben­
efit to us. We would obviously use it with more circumspection 
than we would if we had a larger staff. I mean, that is a foregone 
conclusion. 

Senator BIDEN. I think you should have that authority, that sum­
mons authority, but I want to make sure that we do at the front 
end what I believe we often forget to do, whether it was on the 
drug enforcement legislation or forfeiture, which is to provide these 
new and I think effective weapons without the resources to carry it 
out. To make it worse, we then have the heads of each of the agen­
cies coming up here year after year and telling us, "By 'the way, we 
do not need any money. As a matter of fact, we can even cut 
money." 

Mr. Queen, would you like to comment on the adequacy of the 
Customs Service, in terms of availability of personnel? 

Mr. QUEEN. In the general sense? 
Senator BIDEN. In the general sense-adequacy in terms of num­

bers. 
Mr. QUEEN. We are going beyond that, the proposed legisla­

tion--
Senator BIDEN. We are going beyond it, but it is an area that is­

but is it not in fact, as you have mr.de a very cogent argument 
here, that in fact, Treasury is important and tough, and one of the 
two most important arms of Treasury in this area is Customs. So 
obviously, you have an opinion of whether or not you have suffi­
cient Customs personnel and sufficient Customs budget to be able 
to do the job. 

Mr. QUEEN. As currently configured insofar as the bank secrecy 
and the financial operations are concerned, I do not think we are 
in bad shape. 

Senator BIDEN. Why? 
Mr. QUEEN. I think so because I think we are processing at the 

Customs Computer Center in Franconia, which analyzes the data 
provided by the IRS-the IRS actually enters it on tapes, and then 
it is analyzed by the Customs personnel, who identify potential tar­
gets. 

I do not think we are badly strapped in that respect, based on 
the current rate of incoming data. Obviously, if level of compliance 
dramatically increases, my optimism may not be well-founded. 

Senator BIDEN. I will yield to the chairman, but isn't it in fact 
that it is clear that it will dramatically increase? I mean, how can 
it not dramatically increase? You have got a bunch of bankers out 
there, and they are all sitting out there-I assume; I see some $500 • 
suits, so there must be some bankers out there-or lobbyists, or 
former Senators-but seriously, these folks are going to be in a po-
sition with this new legislation where they are going to produce 
even more information, more of a paper trail, just simply more 
work. 

Mr. QUEEN. Well, I will be intrigued to hear their answer, be­
cause if the banks are prepared to tell you that the degree of com-
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pliance with the Bank Secrecy Act is entirely dependent upon how 
much their civil penalty is, that is !;I.nother way of saying that they 
did not give a damn in years gone by because the penalty was 
smalL 

Senator BIDEN. Well, in fairness to the banks and everyone else, 
isn't that human nature? I mean, you know, you all do not comply 
very much until we ask you-that is, /lyou," the Treasury Depart­
ment-and then, when we insist, you in fact produce information, 
but it is very seldom just automatically forthcoming-not just this 
administration, any administration. And it would be unfair for me 
to suggest that the Treasury Department, the Justice Department 
or the Defense Department was not interested in complying with 
the legislative mandates of the U.S. Congress. The fact of the 
matter is people tend to do that which they think they have to do. 

Mr. QUEEN. You have made a cogent argument for the enhanced 
penalty aspect of S. 1335 which, as you are aware, carries a very 
severe smack in the head for any bank that does not comply with 
the act. 

Obviously, in a way, I am trying to play both sides of the argu­
ment--

Senator BIDEN. You are entitled to. 
Mr. QUEEN [continuing]. Because we recognize that there is in 

fact a deterrent impact by enhancing the penalty. Too small a pen­
alty, and there is simply no incentive for the bank to comply. 

Senator BIDEN. I could not agree with you more. 
1\11'. QUEEN. That begs the question, and the question on the floor 

is are we going to get an increase in compliance, and hence, an in­
crease in volume. I think the answer is obviously yes. I hope it is 
yes. 

The difficulty is we began many months ago, Senator, to try to 
analyze what my predecessor referred to as "defining the uni­
verse"-that is, how many CTR's should be filed in a given year, 
and then compare that against those that are being filed. In other 
words, how good is the compliance? And we have discovered 
through very, very careful discussions and scrutiny with the whole 
range of financial operations that we simply cannot construct a 
good definition of the universe; we do not know what the level of 
compliance should be. 

Consequently, it is virtually impossible for me to come here and 
say to you that I anticipate a 35-percent increase in the number of 
transactions being reported to us which would translate into an x 
percentage--

Senator BIDEN. Well, I am not trying to do that now, and I think 
until Pat Robertson is President, none of us will be able to define 
the universe well. [Laughter.] 

I do not expect that to occur. But what I do expect is-quite 
frankly, I plan on supporting stronger legislation in this area. But I 
want to make it clear that I for one will not be very sympathetic to 
you and/or the Justice Department if, in fact, after giving this ad­
ditional power, then in fact it lies dormant or it is not fully utilized 
because of lack of the application of resources. 

I just want to make sure that after we give you the power, what­
ever the parameters of that power are, that I hope you will also be 
candid enough to come up here and tell us, notwithstanding what 
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OMB-you said you hope OMB is not here-OMB is everywhere, 
and I hope you will answer questions forthrightly for us and not 
engage in obfuscation, which in fact is sometim.es the case when it 
comes around to budget time. I understand the dilemma you are in, 
and I am just trying to put you in it preemptively, so that you will 
then be able to say to OMB, "I cannot go and lie to them now. 
They had me on record before the act." Or, not "lie," but not re­
spond to them. 

Let me conclude, Mr. Secretary, by saying that I think the penal­
ties in fact are too small. I think you are absolutely right that the 
nature of the penalty has, at a minimum, a chilling effect upon op­
erations that are illegal. And I would just recommend that you 
spend a lot of time talking to Mr. Trott on the way back downtown, 
and talk to him about Rockwell and other cases that I am going to 
want to talk about in another context. 

I read in this morning's paper that Rockwell, another defense 
contractor-we have decided to go after the corporation and not in­
dividuals again. Is that correct? 

Mr. TROTT. Senator, every word of Andy Pastor's article in the 
Wall Street Journal relating to the decision making process in the 
Justice Department is dead wrong. 

Senator BIDEN. Good to hear it. 
Mr. TROTT. He called me before he wrote that article. I told him 

we do not discuss our investigations before they occur. He said, 
"Well, I do not want to make a mistake." 

And I asked him, I said, "Well, then, please wait until after the 
fact so that you can discuss the facts of the case." 

His desr.ription of the way that case was decided is dead, flat 
wrong, and I am embarrassed for the Wall Street JO\Jrnal. 

Senator BIDEN. Good. I am glad to hear that because if it were 
right, I would be embarrassed for the Justice Department, and I 
am glad to hear it is not right. I am not being facetious. I am seri­
ous. 

Mr. TROTT. I have described the decision making process, and 
when the case becomes public, and you are able to see what it is, 
then I would be delighted to discuss with you why--

Senator BIDEN. And I am not asking you to discuss it, now. That 
is sufficient for me, and guarantee you you will have an opportuni­
ty to discuss it with us. 

I have no further questions. 
I guess the chairman has no further questions of this panel. (Con­

ferring with staff.) He does not, and he has turned it over to me. 
OK. 

Thank you very much, gentlemen. 
Senator BIDEN [presiding]. Our next witness will be James 

Harmon, Jr., executive director and chief counsel of the President's 
Commission on Organized Crime. 

Good morning. I understand the chairman has set the ground­
rules of this hearing, which is that witnesses be limited to a 5-
minute presentation, and we would appreciate it if you would be 
willing to attempt to do that, and we will include your entire state­
ment for the record if it goes beyond that. 

Thank you, and welcome. 
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STATEMENT OF JAMI!1S D. HARMON, JR., EXECU'rIVE DIRECTOR 
AND CHIEF COUNSJ~L, PRESIDEN'l"S COMMISSION ON ORGA· 
NIZED CRIMl<J 

Mr. HARMON. I appreciate that, Senator. 
On behalf of the President's Commission, I would like to express 

the Commission's appreciation for the attention which this commit· 
tee and which you in particular have given to this important issue. 
Judge Kaufman, the Chairman of the Commission, is occupied 
today with matters before the court of appeals in New York, but he 
wanted me to reaffirm for you the Commission's view that its work 
is done in partnership with the Congress. In that spirit, the Com· 
mission is pleased to assist in your analysis of this very important 
issue today. . 

A successful strategy to combat money laundering will strike di· 
rectly at the economic base of organized crime. 

Legislation pending before the Congress will do nothing less than 
attack. the profit motive of organized crime, the sole reason for its 
existence. 

For that reason, to handle and address the obvious question of 
how to get at the mob's money, the President's Commission turned 
to the issue of money laundering. 

Perhaps keeping in mind an interview which we have heard re­
counted from time to time of a famous bank robber named Willie 
Sutton, who was asked once: "Why is it, Willie, that you rob 
banks?" 

Willie's response was, "Well, because that is where the money 
is." 

Today, organized crime puts its money in banks and puts its 
money in financial institutions, which may say something about 
the differences in organized crime today as it has changed over the 
years. 

Because of th2 overriding importance of this issue, and because it 
is something within the control of the United States, the Presi­
dent's Commission turned its interest to this particular subject. 

Money earned in narcotics trafficking is earned on the streets 
and in the towns and counties across the United States. That 
money at the same time presents a problem for organized crime, 
but not the same kind of problem for the Government that crop 
eradication presents in other countries, that crop substitution pre­
sents in other countries, or that the use of the military presents in 
the interdiction of narcotics. Money always, sooner or later, espe­
cially when it comes from narcotics trafficking, passes through fi­
nancial institutions. While crops may move from place to place, 
while laboratories may move from place to place, the banks always 
remain where they are located . 

So, in making this analysis, Senator Biden, the Commission de­
cided to take a look at the way it looked through the eyes of bank­
ers. So we went inlilide of banks where there had been documented 
money laundering cases, and we tried to see it through the eyes of 
financial institutions. What did it look like to the branch manag­
ers? What did it look like to the account managers? What did it 
look like to the tellers? Did they really know enough to be able to 
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do something? Did the private sector really have enough expertise 
to play a role in this effort? 

The conclusions now reflected in the Commission's report to the 
President and to the Attorney General was that the point of attack 
with regard to money laundering should be at the moment at 
which the money enters the international financial system-the 
moment at which cash is given to a teller or given to an account 
manager. And what we found at that point of attack was that, 
strangely enough, money laundering itself was not a crime. And we 
also found at a very key point in the process that banks were pro­
hibited by law from advising law enforcement of suspect transac­
tions. And for that reason, the Commission took the view that 
banks, like other citizens, should be given the opportunity, should 
be permitted to report suspected criminal conduct, and that there 
should be no exception made merely because that criminal conduct 
took place within the front door of a bank. 

We think as a result of our analysis and because of the overrid­
ing nature of this problem, that a standard, "reason to kll0W," or 
in the formulation of the administration bill, "reckl:<Js disregard," 
is a fair enough standard, especially in the case of financial institu­
tions, considering their expertise and considering the expertise of 
the money launderer. 

The idea of legislation desir.:ned to get at the heart of the prob­
lem, that is, the money laundering process itself, is to permit law 
enforcement to investigate from 'ehe other side of the teller's 
window, so to speak, to intercept the money launderers, and the 
money, and the cash, and the profits, before they enter the bank; to 
limit the need for Internal Revenue agents, FBI agents, to actually 
conduct their investigations within the banks themselves. And we 
think also the banks' I think now documented abysmal record of 
ignoring the t'eporting requirements of the Bank Secrecy Act, a law 
on the book'S for some 14 years, showed the Commission that we 
simply could not count on banks, on their own, to playa role which 
they should have been playing for some time. 

Finally, Senator Biden, I would like to raise one issue that has 
surfaced, probably not as a result of our analysis but since Oul 
analysis, and that is the question of financial stability of financial 
institutions. 

There now is a clear track record that money laundering, once 
detected, creates a risk to the financial stability of financial institu­
tions themselves. In our view, before these kinds of investigations 
became pUblic, the bottom line was the only measure, the only 
standard by which bankers judged their performance as well as 
that of their employees. 

With that observation in mind, Senator Biden and Senator Thur­
mond, I would be pleased to answer your questions. I understand 
that subsequent witnesses will address problems that may be pre­
sented by attorneys who are presented with cash fees from their 
clients. I would be prepared to answer questions on that subject or 
any others. 

[Statement follows:] 
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statement 

of 

JAMES D. HARMON, JR. 

EXECUTIVE DIRECTOR ~ND CHIEF COUNSEL 
PRESIDENT'S COMMISSION ON ORGANIZED CRIME 

Mr. Chairman ana Members of the Committee: 

As Executive Director of the President's Commission on 

Organized Crime, I appreciate the opportunity to testif.y 

concerning the various money laundering-related bills now under 

consideration in this Committee. Since lts establishment in 

July, 1983, the Commission's responsibilities for analyzing 

organized crime and for defining the uses to which organized 

crime puts its income have prompt6d it to devote substantial 

attention to the problem of money laundering. Altbough Assistant 

Attorney General Trott is thoroughly f~~iliar with the challenges 

that money laundering has created for his department, I want to 

convey to you some of the concerns that impelled the Commission 

to devote such attention to money laundering, and to make a 

number of legislative recommendations in its first interim 

report, The Cash Connection, that are substantially reflected in 

the bills now under consideration. In doing so, I alsn hope to 

dispel some of the misconceptions that have arisen concerning the 

need for various provisions in these bills. 

Money Laundering as a Criminal Offense 

The first topic that I want to address is the need for new 

legislation to make money laundering a Federal criminal offense. 

As early as 1970, Congress recognized, in passing the Bank 

Secrecy Act, that organized crime had substantially increased its 

use of both domestic and foreign financial institutions in 

furthering activities to evade investigation by law enforcement 

agencies. Since then, the Bank Secrecy Act has become 
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increasingly useful to Federal law enforcement agencies in 

detecting the operations of money launderers and the organized 

cri(!linal groups who retain their service. 

The fact remains, however, that the Bank Secrecy Act does 

not strike directly at the activities in which money launderers 

engage: the concealment of the existence, illegal source, or 

illegal application of income, and the disguising of that income 

to make it appear legiti~ate. By its terms, the Bank Secrecy 

Act imposes civil and criminal penalties only for violations of 

the Act's reporting and recordkeeping requirements. As a result, 

a money launderer who complies with the Act's requirements by 

f '.ling the appropriate forms (as money launderers have frequently 

done in the past), or who uses other laundering techniques that 

do not involve financial institutions covered by the Act, may be 

able to operate for long periods of time with virtual impunity. 

In the absence of any Federal statute that directly 

proscribes money laundering, organized criminal groups since 1970 

have become far more sophisticated in devising money laundering 

schemes, and more willing to conceal vast amounts of their 

profits through the use of such schemes. In recent years, money 

laundering specialists have become accustomed to handling 

criminal proceeds in amounts that almost defy belief. From 1978 

to 1982, for example, a money laundering organization headed by 

Eduardo Orozco 

interim report 

which the Commission discussed at length in its 

laundered more than $150 million on behalf of 

narcotics traffickers. United States v. Orozco-prada, 732 F.2d 

1076 (2d Cir.), cert. denied, 105 S. ct. 154, 155 (1984). More 

recently, a money laundering group headed by Ramon 

Milian-Rodriguez laundered approximately $146 million during a 

period of only nine months, by physically transporting United 

states currency from the United States to Panama. At the time of 

his arrest in 1983, Milian was about to fly his Lear Jet to 

Panama with a cargo that included more than $5.4 million in 

' .. 
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United States currency. Unit.ed States v. Milian-Rodriguez, 759 

F.2d 1558 (11th Cir. 1985). still another major money launderer, 

Beno Ghitis, headed an organization that, during a period of only 

eight months in 1981, laundered more than $242 million on behalf 

of narcotics traffickers. United States v. Four Million, Two 

Hundred Fifty-Five Thousand, 37 crim. L. Rep. 2240 (11th Cir. 

1985). Reports such as these, as well as information in the 

possession of the Commission and law enforcement agencies, 

indicate that the total amount of money laundered annually from 

narcotics, illegal gambling, and other illegal activities can be 

estimated in tens of billions of dollars. 

Another significant trend in money laundering is the 

increasing willingness of some organized criminal groups to 

tolerate losses of a substantial percentage of their proceeds, 

where such losses may aid in concealing the illegal source of 

thl)se proceeds or the conduct of laundering activities. Two 

significant examples of this trend were disclosed in public 

testimony at the Commission's hearings in June of this year 

on gambling and organized crime: 

A powerful Cuban organized crime group known as "The 

Corporation" has amassed several hundred million 

dollars in assets, primarily from its control of 

illegal "policy" betting operations in various cities 

throughout the United States. To aid its members in 

developing ostensibly legitimate sources of income, The 

Corporation has devised a scheme involving the legal 

lottery operated by the Commonwealth of Puerto Rico. 

Partly through its control of the lottery's ticket 

sales in the United States, The Corporation can quickly 

determine when certain persons have purchased winning 

tickets of substantial value (for example, a prize of 

$125,000). Representatives of The Corporation then 

approach the holder of the winning ticket, explain that 
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the prize will be substantially diminished by the 

payment of Federal income taxes, and offer to purchase 

the winning ticket (in cash) for an amount in excess of 

the face value (for example, $150,000 for the $125,000 

ticket). A member of °rhe Corporation can then cash in 

the ticket and claim his "winnings" as legitimately 

earned income. 

In a case now under Federal indictment in t~~ Eastern 

District of New York, more than $3 million in cash from 

heroin sales was deposited in the cashler's cages at 

four Atlantic City casinos. At one of the casinos, 

the Golden Nugget, one Anthony Castelbuono made an 

initial deposit of $1,187,450 in small bills. 

According to estimates based on stati~tics from the 

Bureau of Engraving and Printing, such a deposit would 

have a volume of approximately 5.75 cubic feet and 

would weigh approximately 280 pounds. After losing 

more than $300,000 in chips, and transferring chips 

among themselves, Castelbuono and a few associates 

withdrew $800,000 in $100 bills. Such a withdrawal 

would have a volume of only 1/3 of a cubic foot and 

would weigh only 16 pounds. Thereafter, Castelbuono 

and his associates made additional deposits at the 

Golden Nugget and continued to gamble there. 

Eventually, Castelbuono withdrew $983,000 in $100 bills 

and left the Golden Nugget. Several days later, one of 

Castelbuono's associates deposited approximately $1 

million in an account at the Credit Suisse in 

Switzerland. 

The two cases that I have just described are also 

significant because they reflect another trend in money 

laundering: the increasing use of techniques that do not require 

the direct involvement of financial institutions. Law 

enforcement authorities, of course, have observed for some time 

+ 
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that narcotics traffickers in various sections of the country 

have frequently' sought to dispose of currency by' purchasing 

expensive automobiles, real estate, and even retail businesses in 

cash. (One narcotics trafficker in New York City, Freddie Myers, 

literally tried to launder some of his narcotics proceeds by 

purchasing a laundromat.) 

Some organized criminal groups have shown greater ingenuity 

in concealing funds. In one recent case, the Robert Govern 

marijuana organization, located in Florida, laundered some of its 

proceeds not only by channeling money through an offshore 

corporation into a lumber business and an apartment complex, but 

also conducted numerous off-the-books and under-the-table 

transactions with the subcontractors who were involved in the 

construction of that apartment complex. United States v. Zielie, 

734 F.2d 1447 (11th Cir. 1984), cert. denied, 105 S. ct. 957 

(1985). In another case, a distributor for the Mario Adamo 

cocaine organization in Ohio traveled into Canada, where he 

purchased 2,600 leather coats for cash, ~nd brought the coats 

back across the border to Columbus, Ohio. Upon his return to 

Columbus, the distributor and several associates rented a store 

and a warehouse for thirty days and sold the coats at a price 

lower than that charged in legitimate retail stores in the 

Colmnbus area. The evidence indicated that the distributor 

undertook this scheme to provide himself with a seemingly 

legitimate source for the large amounts of money that he was 

spending while "unemployed." United States v. Adamo, 742 F.2d 

927 (6th Cir. 1'984), cert. denied, 105 S. Ct. 971 (1985). 

Each of these trends the increasing magnitude, 

complexity, and diversity of money launderin~ schemes -­

indicates that money laundering has become indispensable for the 

success and profitability of large-scale organized criminal 

ventures. If law enforcement authorities can strike directly at 
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the conduits that enable organized crime to conceal its 

investments or disbursements of funds, they may be able to 

discoura~e organized criminal groups from abusing legitimate 

financial and commercial institutions, and ultimately to cause 

irreparable damage to the operations of organized crime. 

In drafting its proposed statute to make money laundering a 

Federal crime, however, the Commission recognized that while all 

participants in a money laundering scheme might be deemed equally 

responsible for its success, some participants will be more 

knowledgeable than others about the illegal activities which 

generate the funds to be laundered. Those responsible for 

planning, organizing, and overseeing the scheme, for example, are 

more likely to be privy to information concerning the scope and 

extent of their clients' illegal activities. such information 

would clearly indicate to any money launderer that his intent to 

carry out the laundering scheme successfully also constitutes 

intent to further or facilitate the conduct of the underlying 

illegal activities. In contrast, those responsible for more 

ministerial duties (such as the picking up or delivery of the 

funds being lau'ndered) may not know all the deta'ils of their 

clients' activities, but are highly likely to be exposed to 

information that gives them actual knowledge (or reason to know) 

the true nature or source of the funds they are laundering. For 

these reasons, the Commission decided to adopt a bifurcated 

standard of intent that would encompass both the directors and 

the minions of a money laundering organization. At least one 

state (Arizona) has recently enacted a money laundering statute 

that employs a bifurcated standard of intent, and that 

specifically uses the standard of knowledge or "reason to know" 

for "second-degree" money laundering. (See Appendix A.) 

Moreovp.r, two of the bills pending in this Committee (5. 572 and 

S. 1385) also propose the use of the bifurcated standard of 

intent. 
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S. 1335 also employs a bifurcated standard of intent, 

although it substitutes the concept of recklessness for the 

concept of reason to know. It should be noted, however, that the 

underlying objective of the Commission's proposal is subs tan­

substantially similar to that of S. 1335: despite the difference 

in terminology, both seek to ensure that a money launderer may be 

held to account even if he did not have actual knowledge that the 

funds he was laundering were the proceeds of, or were directly or 

indirectly derived from, an unlawful activity. The Commission's 

approach to this problem was intended solely to reaffirm the 

longstanding rule that, where knowledge of the existence of a 

particular fact is an element of an offense, the government can 

meet its burden of proof by proving beyond a reasonable doubt 

that the defendant was aware of a high probability of the 

existence of that fact, unless he actually believes that that 

fact does not exist. See generally United States v. Jewell, 532 

F.2d 697, 700-01 (9th Cir.) (en banc), ~. denied, 426 U.S. 951 

(1976). This rule, as stated in Section 2.02(7) of the Model 

Penal Code, is intended to deal with the situation known as 

"wilful blindness" or "conscious avoidance of knowledge," in 

which "a party has his suspicion aroused but then deliberately 

omits to make further enquiries, because he wishes to remain in 

ignorance • G. Williams, Criminal Law: The General Part 

S57, at 157 (2d ed. 1961). See Model Penal Code §2.02(7) comment 

9 at 129-30 (Tentative Draft No.4 1955). In applying this rule, 

courts will look to all the circumstances pertinent to the 

person's intent. See,~, United States v. McAllister, 747 

F.2d 1273, 1275 (9th Cir. 1984); United States v. Jacobs, 475 

F.2d 270, 287-88 & n.37 (2d Cir. 1973). 

Similarly, the recklessness standard in S. 1335 would 

require courts to look to all the circumstances of the 

transaction (including, but not limited to, the amount and type 

of funds or monetary instruments and the nature of the 
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transaction) to determine whether a person is aware of a 

substantial risk that such funds or monetary instruments 

represent the proceeds of, or are derived directly or indirectly 

from the proceeds of, an unlawful activity, but disregards the 

risk. This standard of reckless disregard, of course, is not 

identical to the standard of actual knowledge or "wilful 

blindness." ~ McAllister, 747 F.2d at 1275. Its principal 

focus is the standard of care that a reasonable person would 

exercise in such a situation. Although the definition of this 

standard uses certain words and phrases found in the Model Penal 

Code's definitions of recklessness and negligence, ~ Model 

Penal Code §2.02(2)(c), (d), it clearly contemplates that courts 

will conduct a subjective inquiry into the person's appreciation 

of the risks involved in his conduct. See P. Low, J. Jeffries, & 

R. Bonnie, Criminal Law 232 (1982). 

The reasons for specifying that hall the circumstances of 

the transaction" include the amount and type of funds or monetary 

instruments, as well as the nature of the transaction, are clear. 

In many instances involving the laundering of narcotics proceeds, 

for example, even the most elementary details of the transaction 

reflect the effort to launder: (1) the predominant use of 

small-denomination bills -- ones, fives, tens, twenties, and, 

sometimes, fifties; (2) a sUbstantial volume of bills used in the 

course of a single transaction; (3) the appearance of counterfeit 

bills, which are often included in payments for narcotics, in 

large-volume deposits of bills; (4) unusual methods of 

transporting funds or monetary instruments for a transaction 

(such as cardboard boxes, suitcases, duffel bags, flight bags, 

gym bags, and even garbage bags); and (5) unusual behavior by 

persons involved in the transaction (such as the failure or 

refusal of personS initiating a transaction to identify 

themselves or to take receipts for any fUnds deposited in a 

financial institution). In addition, the commission's interim 
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report sets forth (at page 55) several general patterns of 

behavior that are characteristic of persons who may be engaging 

in money laundering. 

One other issue concerning the standard of intent was raised 

in testimony before the Subcommittee on Crime of the House 

Judiciary Committee by Kenneth Albers, on behalf of the National 

Council of Savings Institutions. According to Mr. Albers's 

testimony, a bank teller who is innocent of any involvement in a 

money laundering operation, but who may have actual knowledge 

that monetary instruments offered for deposit are derived from an 

illegal source, would presumably be violating the proposed 

section 1956 if the teller were to complete the transaction with 

the intention of notifying a supervisor or law enforcement agency 

after the completion of the transaction. 

Although it is highly unlikely that a United States Attorney 

or an Organized Crime Strike Force Chief would find substantial 

merit in prosecuting a teller in those circumstances, the matter 

warrants some clarification. While it seems clear that no 

reputable financial institution would want to hold itself out as 

a haven for criminal proceeds, the fact remains that Federal law 

enforcement agencies may want financial institutions, on 

occasion, to begin or to continue accepting deposits from 

suspected money launderers. By authorizing or permitting what 

might be termed "controlled deliveries" of criminal proceeds to 

financial institutions, Federal law enforcement agencies can 

better determine the scope and extent of a money laundering 

operation and amass sufficient evidence to indict and convict the 

leaders of such an operation. 

For these reasons, it may be appropriate to clarify in the 

legislative history that an officer or employee of a financial 

institution who knows or suspects that monetary instruments being 
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offered for deposit have an illegal source will not be deemed to 

have the requisite intent under section 1956, if that officer or 

employee notifies a Federal law enforcement agency of that 

knowledge or suspicion either before the transaction is completed 

or immediately thereafter (i.e., no later than the end of that 

day) • 

The Right to Financial privacy Act 

I would now like to turn to a second principal topic: the 

changes that s. 1335 proposes in the Right to Financial Privacy 

Act. Although this topic may not be one for which this Committee 

is primarily responsible, the Committee should understand that 

the changes which S. 1335 proposes in the Act would have an 

important bearing on the effectiveness of the proposed money 

laundering offense. 

Earlier this year, a representative of the American Bankers 

Association was quoted as saying that the provisions of the 

Administration's money laundering bill "would virtually repeal 

all the protections established by Congress in 1978 when it 

approved the ••• Act." That statement, in my view, is wholly 

without foundation: nothing in either the text or the 

accompanying explanation of the proposed changes contemplates 

either a total or a partial repeal of the Right to Financial 

Privacy Act. A careful examination of these changes will 

demonstrate that they are carefully crafted to deal with certain 

specific problems that came to the Commission's attention in the 

course of preparing its interim report on money laundering. 

In general, the Act prohibits a Federal Government entity 

from obtaining access to, copies of, or information contained in 

the financial records of any customer from a financial 

institution, unless the customer grants his or her consent or the 

Government authority obtains an administrative subpoena or 
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summons, a search warrant, a judicial subpoena, or a formal 

written request for disclosure of such financial records. 12 

U.S.C. 53402. (Grand jury subpoenas and court orders issued in 

connection with grand jury proceedings have a special exemption 

from most provisions of the Act. Id. 53413(i).) A number of 

provisions in the Act appear to be based on the assumption that a 

Government authority is likely to seek financial records from a 

financial institution only after that authority has already 

opened a formal investigation or initiated formal proceedings of 

some type. ~ U.S.C. 5§3401(7), 3405(1), 3406(a), 3407(1), 

3408(3), 3409(a), 34l2(a), 3420. 

One issue which the Act does not clearly address, however, 

is the extent to which a financial institution that suspects one 

of its customers of money laundering or other illegal activities 

involving that institution may notify Federal law enforcement 

authorities of that suspicion, and thereby prompt the opening of 

a formal investigation. Section 1103(c) of the Act states only 

that nothing in the Act "shall preclude any financial 

institution, or any officer, employee, or agent of a financial 

institution, from notifying a Government authority that such 

institution, or officer, employee, or agent has information which 

may be relevant to a possible violation of any statute or 

regulation." 12 U.S.C. §3403(c) (emphasis sUpplied). A strict 

reading of this provision would permit the financial institution 

to notify the Government authority only that it "has information 

which may be relevant," but not to disclose any of the 

information or the reasons that the financial institution 

considers such information to be relevant. 

Because sections 1117 and 1118 of the Act authorize 

customers to seek damages and injunctive relief against a 

financial institution or Government authority that obtains or 

discloses financial information in violation of the Act, a number 
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of financial institutions apparently have adoptE!d the strict 

reading of section 1103(c). Although there do not appear to be 

any reported Federal judicial decisions that would support this 

reading of the statute, one state jUdicial decision in 1979 held 

that a bank which had provided local police with information 

concerning one of its customers had wrongfully disclosed 

information concerning the customer's account without obtaining 

the express or implied consent of the customer to that disclosure. 

~ Suburban Trust £g. v. ~, 44 Md. App. 335, 408 A.2d 758 

(Md. Ct. Spec. App. 1979), 

To clarify the issue in a manner that would permit financial 

institutions to notify law enforcement authoritillS of ongoing 

money laundering acti vi ties, the Commission propc)sed that section 

1103(c) of the Act be amended to authori~e financial institutions 

to disclose sufficient information concerning a possible 

violation of law, so that a law enforcement agency could 

determine whether to open a formal investigation on the basis of 

that information. In addition, to allay financial institutions' 

concerns about possible civil liability for such disclosures, the 

Commission proposed that section 1117(c) of the Act be amended to 

create a good-faith exception as an absolute defense to a civil 

action brought by a customer. Both of these proposals are 

substantially reflected in section 3(al-(d) of S. 1335. 

A recent article in the American Banker statt~s that under 

the provisions of a counterpart to S. 1335, H. R. :!786 , "bank 

employees would be required to volunteer records of clients where 

irregularities are discovered." That statemeft~.to?, is wholly 

without foundation. The object of these proposals, as I have 

explained, is not to compel financial institutions to disclose 

financial records indiscriminately, or -- as the article insists 

-- to "empower investigators to pore over individual bank 

accounts at will." The object is simply to enable -- not to 

'--------------------------------------- --- ----
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compel -- financial institutions to notify law enforcement 

authorities of possible illegal activity without incurring civil 

liability under the Right to Financial privacy Act. 

, Another issue which the Act does not clearly address 

concerns the assertion, made by a number of banks to Federal law 

enforcement officials, that even when a Fedetal entity has 

complied with the Act in serving a grand jury subpoena for 

financial records, the financial institution is required by state 

law or state judicial decision to disclose the receipt of that 

subpoena to th~ customer whose records are being sought. such 

notification, however, can create substantial impediments to the 

investigation of criminal activity. As the united States Supreme 

Court unanimously concluded last year in the O'Brien decision, 

(notice to third p~rties] would substantially 
increase the ability of persons who have 
something to hide to impede legitimate 
investigations by [an agency]. A target given 
notice of every subpoena issued to third parties 
would be able to discourage the recipients from 
complying, and then further delay disclosure of 
damaging information by seeking intervention in 
all enforcement actions brought by the (agency]. 
More would flow from knowledge of which persons 
had received subpoenas would enable an unscrupu­
lous target to destroy or alter documents, 
intimidate witnesses, or transfer ••• funds 
so that they could not be reached by the 
Government. 

Securities and Exchange Commission v. Jerry T. O'Brien, Inc., 52 

U.S.L.W. 4815, 4819 (U.S. 1984). 

TO date, there has been no definitive judicial resolution of 

whether the Supremacy Clause of the United States Constitution 

would require provisions of state law to give way to any 

provisions of the Right to Financial Privacy Act with which the 

state law is in conflict. Compare United States v. First Bank, 

737 F.2d 269 (2d Cir. 1984) (holding that under Supremacy Clause, 

notice provisions of Connecticut Financial Privacy Act preempted 

by provisions of Internal Rev~nue Code governing IRS summons), 
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~ In re Grand Jury Subpoena (Connecticut Savings Bank), 481 F. 

supp. 833 (D. Conn. 1979) (holding that under Supremacy Clause, 

Connecticut statute imposing notice and challenge procedure mUst 

give way to Federal grand jury subpoena), ~ In re The Grand 

Jury Subpoena East National Bank of Denver, 517 F. Supp. 1061 (D. 

Colo. 1981) (rejecting Supremacy Clause argwnent challenging 

jUdicially-created state expectation of privacy in bank records). 

To reconcile the concerns of Federal law enforcement authorities 

and financial institutions, the Commission proposed that the 

Right to Financial Privacy Act be amended to include an express 

provision preempting any state law or decision that is more 

restrictive than the Act in regulating disclosures of financial 

records under the Act. That proposal is substantially reflected 

in section 3(g) of S. 1335. 

The American Banker article on H.R. 2786, to which I have 

already referred, states that [sltate protection of client 

privacy would be preempted by the new bill." This statement, 

too, is wholly without foundation. The preemption provision in 

S. 1335 does ~ preempt all state laws or jUdicial decisions 

dealing with financial privacy. Its object is simply to ensure 

that state financial privacy laws that are more restrictive than 

the Right to Financial privacy Act do not create an impediment to 

the effective investigation of Federal crimes. 

Although there are additional provisions concerning the 

Right to Financial Privacy Act that I can discuss, I think that 

it might be appropriate to conclude my remarks at this point. I 

will be happy tc answer any questions that the Committee members 

may have. 

• • • 
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APPENDIX A 

ARIZONA MONEY LAUNDERING STATUTE 

13~2317. Money launderins; classifications; definit.lons 

A. A person who acquires or maintains an interest in. transfersl 

transports, receives or conceals the e~istence or nature of racketeering proceeus 

knowing or ha'ling reason to know that they are the proceeds of an offense is 

guilty of money laundering in the second degree. 

B. A person who knowingly initiates. orgntiizes, plans, finances. directs, 

manages, supervises or is in the business of money laundering is guilt) of ~oney 

laundering in the first degree. 

C. Money laundering in the second degree is a Class 3 felony. Money laun~ 

dering in the first degree is a Class 2 felony, 

D. In this section, "acquire" and "proceeds" have the same meaning liB pre­

scribed in section 13-2314. 
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The CHAIRMAN. Thank you very much, Mr. Harmon, for being 
here. I realize how busy you are, and we are very grateful for your 
appearing this morning. 

Mr. Harmon, are there any recommendations from the Presi­
dent's Commission that have not been addressed in the administra­
tion bill? 

Mr. HARMON. They have all been addressed. The adminietration 
takes a broader view of the money laundering problem, and for 
that reason, it appears to us that its scope is somewhat broader. 
But all of the issues are addressed in the administration bill. 

The CHAIRMAN. Do you have any suggestions for any modifica­
tions or changes? 

Mr. HARMON. No, Mr. Chairman. 
The CHAIRMAN. Mr. Harmon, does the President's Commission 

support the "reckless disregard" standard in S. 1335, in spite of the 
fact that the Commission recommended a "reason to know" stand­
ard? 

Mr. HARMON. The Commission has not addressed that issue in 
particular, M.t. Chairman. The reason that the Commission focused 
on the "reason to know" standard, the kind of negligence idea, was 
because He felt that there was the sufficient level of expertise and 
knowledge in the hands of financial institutions, which was the pri­
mary focus of the Commission's recommendations. 

The administration's bill-it depends on how you look at the 
money laundering process-takes it a step further and recognizes 
that the money laundering process can begin before entry into a 
bank or financial institution and for that reason has adopted a nar­
rower standard, it would seem to me. 

The CHAIRMAN. The distinguished Senator from Arizona is here. 
Senator DeConcini, do you have any questions? This is Mr. 
Harmon, the Executive Director and Chief Counsel of the Presi­
dent's Commission on Organized Crime, Senator. 

Senator BIDEN. Mr. Chairman, before the Senator proceeds, may 
I ask one question, because I am going to hs,ve to leave, and I will 
be very quick? 

The CHAIRMAN. Yes. 
Senator BIDEN. Actually, in fairness, I guess it is more like two 

questions. But in what sense do you characterize the administra­
tion's bill as being somewhat broader then the Commission's rec­
ommendation? In what way is it broader? 

Mr. HARMON. The Commission attempted to address the bulk of 
laundered moneys which pass through financial institutions. The 
Commission's bill reaches beyond that and recognizes that there 
can be transactions that occur before financial institu.tions are in­
volved. There can be a money laundering process, counting by ma­
chines, baling and weighing of money, and the administration's bill 
attempts to reach that, whereas that of the President's. Commission 
does not seem to reach that far. 

Senator BIDEN. Well, the other question I have is, in order to 
deal with the problem as you describe it, is there a need-I have 
been talking with the first witness about the Bank Secrecy Act­
but the administration bill, as I understand it, unlike, as I under­
stand it, Senator DeConcini's bill-and he is obviously here to 
speak to that-speaks to the Financial Privacy Act and does sever-
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al things. It would preempt the State privacy laws which protect 
bank records, permit disclosure of customer records to the Govern­
ment without notice or legal process if the bank has reason to be­
lieve, as we have been talking about, that the information may be 
relevant to a violation, and third, permit Federal prosecution for 
any State or Federal crime in which the proceeds of the crime are 
laundered. 

These are changes that in my view go beyond a simple money 
laundering statute. 

Would you comment on these three aspects of the administra­
tion's bill? 

Mr. HARMON. The Commission has not addressed your third 
point in any way. I would be happy to go back to the Commission. 
We still have the issue under further stUdy. 

But there is this crazy quilt of varying State statutes that deal 
with the issues of financial privacy. It is a common el:perience of 
law that whereas the Right to Financial Privacy Act federally 
might permit disclosure that State statutes simply prevent. 

There is, the Commission believes, a need for some uniform ap­
proach in this area, recognizing as it does that narcotics trafficking 
is essentially an international phenomenon as well as--

Senator BIDEN. So in short, there would be a need in the Com­
mission's view, to be able to preempt State law relating to privacy. 

Mr. HARMON. Yes, yes. On the issue of disclosure, I point, for ex­
ample, to one case. Most people know of the case known as "the 
Pizza Connection." It is recounted to some degree in our report. As 
a result of notifications made by E.F. Hutton, the money that was 
being laundered by these Sicilian heroin traffickers literally disap­
peared. The trail went cold for several months; it set the investiga­
tion back for a very long time, and the money itself never was 
found. 

And we think it is important to count upon the expertise of fi­
nancial institutions. They may be able to see things that even 
trained investigators and agents simply cannot understand. It is a 
little bit too much, I would think, to expect FBI agents to under­
stand the way in which money can be laundered through the inter­
national commodities market. So it is the Commission's recommen­
dation that law enforcement be given the benefit of this expertise, 
and as I said before, simply put banks and financial institutions in 
the same position as any other citizen who believes that he or she 
may have seen a crime committed. 

Senator BIDEN. 'l'hank you. 
I thank the Chairman. 
The CHAIRMAN. Mr. Harmon, Senator Specter has some ques-

tions he would like you to answer. 
Mr. HARMON. Yes, sir. 
The CHAIRMAN. Is there anything further, Senator Specter? 
Senator SPECTER. Thank you very much, Mr. Chairman. 
I would just like to commend the Chair for holding these impor­

tant hearings, and I regret that I could not be present for longer 
and have other commitments, but I would like to leave four ques­
tions to be submitted for the record for a number of the witnesses, 
including Mr. Harmon. 

Thank you. 

~~-~- ----------------
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The CHAIRMAN. If all the witnesses today will answer any ques­
tions submitted, it would be appreciated. 

Senator Specter and Senator DeConcini both were State pros­
ecuting attorneys, and their input here should be very valuable. 

The distinguished Senator from Arizona, Senator DeConcini. 
Senator DECONCINI. Thank you, Mr. Chairman, and let me join 

the Senator from Pennsylvania in thanking you and welcoming the 
opportunity to hold these hearings on Senator D' Amato's bill, my 
bill, and Senator Thurmond's bill. I think the intent here is to 
make some corrections, and I appreciate the effort the chairman 
has put forth. 

Mr. Chairman, I have introduced S. 1385, the money laundering 
bill, and I ask unanimous consent, because of my inability to be 
here, being at the Helsinki Commission hearings, that my full 
statement be entered in the record at the beginning of the proceed­
ings this morning. 

The CHAIRMAN. Without objection, the statement will be entered 
in the record following the statements of the other Senators. 

Senator DECONCINI. I thank the chairman. 
Mr. Chairman, I also have questions for Mr. Queen and for Mr. 

Trott, and I will ask Mr. Harmon a couple and then submit some. 
Mr. Harmon, thank you for the fine work that you and the Com­

mission have done and for your testimony here today. 
I am particularly concerned in S. 1335, amendments to the Right 

to Financial Privacy Act, that would require a bank officer to de­
termine, one, whether a violation of law may exist, and two, the 
relevance of information the bank may possess. 

Do you believe this constitutes an appropriate delegation of re­
sponsibility to private citizens and organizations, or are we asking 
a bit too much of the banks? 

Mr. HARMON. Well, it is the view of the Commission, expressed 
in its report, that any citizen who believes that he has information 
about the possible commission of a crime should be permitted to 
relay that information to law enforcement. And the Commission 
sees no distinction between a crime which may have been commit­
ted within a financial institution as opposed to one that has been 
committed outside a financial institution. 

Senator DECONCINI. Then, you are saying that if a bank is in a 
fiduciary relationship as a trustee, and if they have any hint that 
there may be a violation, they should foresake that fiduciary re­
sponsibility based on the hint or the assumption or the belief, with­
out actual proof. Is that the Commission's position? 

Mr. HARMON. Well, there is a requirement that this belief be re­
lated to the commission of a very specific violation and that the in­
formation be relevant to the possible commission of that violation. 
It would seem to us that that is sufficiently specific for a financial 
institution to notify the law enforcement. 

The way the law reads now, Senator, banks simply can say, "We 
have information about a possible violation, of some Federal of­
fense, but we cannot tell you what that information is." That 
simply kind of gets them off the hook, but--

Senato!' DECONCINI. Does the Commission believe or have any 
evidence to think that often, banks not only have that information, 
but they are not about to even make that first disclosure? 
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Mr. HARMON. Yes; that has been my personal experience in law 
enforcement, and it has been our experience with the work of the 
Commission, that banks, even the case of documented money laun­
dering situations, were not willing to disclose that information to 
the Commission. 

Senator DECONCINI. Isn't it also true in your experience that nu­
merous banks for a long period of time have failed to even report 
transactions of $10,000 deposits or more, even legitimate transac­
tions of $10,000 or more? Is that accurate? 

Mr. HARMON. The record is clear on that point, yes, Senator. 
Senator DECONCINI. Doesn't that lead you to the conclusion that 

maybe a lot of bankers are not just going to come forward with 
that information when they cannot even comply with what I con­
sider a relatively simple law? 

My point is, it seems like we need more. I am not critical of the 
Commission. I am just exercising my observations here, that I 
would hope the Commission would expect, or provide for a greater 
involvement, not of the bankers, but of law enforcement, to insist 
that the bankers come forward, and that the law enforcement have 
some procedural right to go and ask that question, and get, even if 
it is in a classified or confidential nature to begin with, an answer, 
and then have some procedure to expose them. You do not think 
that is necessary, or you would--

Mr. HARMON. I think that would be effective, and I think many 
financial institutions simply do not want to be in the position of 
having information which they can disclose, which could be used to 
prove the commission of a crime. 

Senator DECONCINI. According to some testimony of the Ameri­
can Bankers Association, the attorney general of California recent­
ly called the "reckless disregard" standard "an unclear standard 
which will pose compliance difficulties and unnecessarily compli­
cate prosecution of the offense of money laundering." 

Could you tell us what the "reckless disregard" standard means? 
Mr. HARMON. The standard itself is spelled out in the proposed 

legislation. It is found in other areas of Federal law. It is also found 
repeatedly in areas of State criminal law. 

For example, in the State of New York, one of the degrees of 
manslaughter requires a standard of intent involving "reckless dis­
regard." It is a standard of intent that is found in many places in 
the law and in my experience, is one which juries very simply can 
understand. 

Senator DECONCINI. Do you think it is better than IIknows or has 
reason to know," the standard of "reckless disregard?" 

Mr. HARMON. The Commission selected the standard of Hreason 
to know" because the Commission's proposal focused exclusively on 
financial institutions, which have more knowledge and more exper­
tise than the average person. The administration's bill went a little 
bit beyond that, thereby, in its broader reach, requiring a higher 
standard of intent. So it would seem to me that if the approach 
were taken for this broader reach, that it would be more appropri­
ate to have a stricter standard of intent. 

Senator DECONCINI. Would you agree-well, let me put it this 
way. You criticize an American Bankers article because it states 
that S. 1335 would preempt State protection laws. Although it is 
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true that S. 1335 would not preempt all State laws, isn't it true 
that it effectively preempts all State laws that conflict with it? 

Mr. HARMON. That is correct, Senator. 
Senator DECONCINI. That is correct. That is pretty much the 

same thing, it seems like to me-wouldn't you say? 
Mr. HARMON. Yes, Senator. 
Senator DECONCINI. Thank you. I just wanted to be sure I under­

stood what your position was. 
Has the Commission-this is just out of interest of my own-had 

an opportunity to follow laundering cases from the initial income 
to the organization to its actual legitimizing of the proceeds where 
they are disbursed out of the legitimate banking system with no 
trail? 

Mr. HARMON. That is extremely difficult to do. Our analysis up 
to this point reaches the point where the cash is introduced into 
the financial system. The Commission has under study, and it will 
be the subject of another report, what happens to the money and 
the problems involved in tracing that money to its ultimate desti­
nation. So that issue is under study by us, and measures that 
might be taken further on down the road with regard to that issue 
will be presented in a subsequent report on that issue. But that is 
an extremely difficult process, as I am sure you understand. 

Senator DECONCINI. Have you come acrOss the laundering or ex­
changing of the illegitimate money-let us call it that-into real 
estate, and then the sale of that real estate at-I was going to say 
below market value in order to get the money laundered-but the 
sale of the real estate. Have you been able to trace it that far? 

Mr. HARMON. That is a common practice in particular in south 
Florida, through corporations located primarily in the Caribbean 
Basin. 

Senator DECONCINI. And then the problem comes after the real 
estate is purchased by the titleholder when it is sold, and what 
happens to those distributed funds-is that where you have the pri­
mary problem? 

Mr. HARMON. Well, again, as I say, Senator, that is an issue 
under study by the Commission. If you have any suggestions for us 
in that area, we would be happy to report back to you. 

Senator DECONCINI. I have some suggestions of some cases in Ar­
izona here that I would like to have you look at. I am interested, as 
we all are, in what you derive out of this study as soon as possible, 
because I am not satisfied that S. 1385 addresses that, and I would 
love to have some more positive approach to it as to go at that 
transaction, if and when the Commission is available to share with 
us, officially or unofficially, any of that information. 

Mr. HARMON. We would be happy to do that, Senator. 
Senator DECONCINI. Thank you, Mr. Harmon. I have some other 

questions that I will submit, due to time, and thank you for your 
testimony today. 

Thank you, Mr. Chairman. 
The CHAIRMAN. Thank you, Senator DeConcini. 
Senator McConnell? Senator McConnell, I have some other en­

gagements; if you would take over the rest of the hearing, I would 
appreciate it. 

• 
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Senator MCCONNELL. Yes, I will finish it up for you, Mr. Chair­
man. 

I would like to put an opening statement in the record at this 
point. 

The CHAIRMAN. Without objection, that will be done. 
[Statement follows:] 

PREPARED STATEMENT OF SENATOR MITCH MCCONNELL 

Mr. Chairman, I commend you for holding this hearing, and am pleased to be 
here this morning. I believe the legislation that we will consider today is important 
legislation, for it seeks to eliminate the huge profits, and relative ease with which 
those profits are gained, that now awaits unscrupulous criminals willing to engage 
in a wide variety of criminal activity. These activities include narcotics trafficking, 
income tax evasion, bribery, investment fraud, illegal tax shelter programs, securi­
ties fraud, prostitution and gambling. Each of the bills seeks to provide the Justice 
Department and the Government in general with greater ability to combat the abili­
ties these criminal elements now have in laundering huge profits through various 
financial institutions, and then injecting them to the economy. 

As Attorney General Edwin Meese noted when the Justice Department an­
nounced its proposal for S. 1335, of which I am pleased to be a cosponsor, "Profes­
sional money launderers playa key role for any criminal enterprise, whether its an 
organized crime family or a narcotic's ring. They are functionally equal to a fence 
utilized by the burglar. They provide a service to the thieves to bide or conceal ille­
gal money. It takes a professional-a lawyer, an accountant, a banke!', with. all the 
trappings of respectability-to manipUlate these sophisticated schemes." 

In an effort to meet this problem head on, S. 1335, originally proposed by the Jus­
tice Department and introduced by Senator Thurmond, prohibits an individual or 
institution from conducting a transaction involving the movement of money gener­
ated by or derived from the commission of any crime. It goes further, and provides 
that anyone who conducts a money laundering transaction and has reason to know 
that the funds were derived from unlawful activity is liable for a civil penalty. 

In addition, I am happy to note that S. 1335 proposes significant penalties for the 
crime of money laundering, with fines up to $250,000 or twice the amount of the 
money involved in the transaction, as well as a maximum prison sentence of 20 
years. 

S. 1385, introduced by Senator DeConcini, and S. 572, introduced by Senator 
D'Amato, may take a more narrow approach, attempting to strike a more "bal­
anced" approach between the need to combat money laundering and organized 
crime and the competing interests of civil liberties and privacy. That is an issue 
that I hope we will learn more about today, though I believe it is safe to say there 
are significant restrictions on the Government's ability to access private informa­
tion, notably the B},ght To Financial Privacy Act, among others. 

I look forward to his testimony as well as that of each of the other 'witnesses here 
today. Thank you, Mr. Chairman. 

Senator MCCONNELL [presiding]. Mr. Harmon, you may be ex­
cused, and thank you very much for your testimony. 

We will move on to the panel including Neal Sonnett, chairman 
of the Legislative Committee and third vice president of the Na­
tional Association of Criminal Defense Lawyers, Miami, FL; Rich­
ard Arcara, district attorney from Buffalo, NY, representing the 
National District Attorneys Association. 

Gentlemen, we are running a little late. We would like to remind 
you that your testimony not exceed 5 minutes each, and we will 
put the full statements in the record. 

Thank you. 
Please proceed. 
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STATEMENT OF A PANEL, INCLUDING: RICHARD ARCARA, DIS· 
TRICT ATTORNEY, BUFFALO, NY, ON BEHALF OF THE NATION· 
AL DISTRICT ATTORNEYS ASSOCIATION; AND NEAL R. SON· 
NETT, CHAIRMAN, LEGISLATIVE COMMITTEE AND THIRD VICE 
PRESIDENT, NATIONAL ASSOCIATION OF CRIMINAL DEFENSE 
LAWYERS, MIAMI, FL 

Mr. ARCARA. Mr. Chairman and members of the Senate Judici­
ary Committee, my name is Richard Arcara. I have served as a 
U.S. attorney for western New York for 6V2 years, and part of that 
6 years, as an assistant U.S. attorney, and presently, the district 
attorney of Erie County, Buffalo, NY. I speak to you today in 
behalf of the National District Attorneys Association. 

Our association represents 6,300 local prosecutors from around 
the country. The National District Attorneys Association strongly 
supports and urges new legislation dealing with money laundering. 
We thank you for this opportunity to address our concerns regard­
ing the various money laundering issues which you consider today. 

My remarks will be confined to those proposed legislative 
changes which would create the new crime of money laundering, 
and to forfeiture proceedings. 

The National District Attorneys Association's primary concerns 
are that the legislation be broad enough to provide the Govern­
ment a most effective tool to combat organized criminal groups, 
from drug trafficking rings to more traditional organized crime 
IIfamaies," yet narrow enough to avoid cumbersome, unnecessary, 
undesirable intrusions into the matters of State concern. 

The administration's proposal, S. 1335, attempts to provide the 
Government with the ability to strike at virtually all money laun­
dering operations, but we feel that a literal interpretation of the 
administration's legislation may result in unintended Federal in­
trusions into crimes which are better suited to State prosecution. 
Specifically, any crime involving the transfer of money, checks or 
other monetary instruments could be considered a money launder­
ing "transaction" under the administration's proposal. A theft, a 
robbery, a bad, forged, or altered check would become a Federal 
money laundering offense. 

In the other body of this Congress, there exist several proposals 
which would restrict the predicate offenses required for the crime 
of money laundering to Federal RICO offenses. There are proposals 
in the Senate as well as the House, including S. 1385, that limit the 
definition of money laundering transaction to a transaction involv­
ing a financial institution. While these more restrictive approaches 
avoid the intrusiveness of the administration proposal, they are 
more restrictive in the effectiveness of the proposed money laun­
dering offenses. 

Organized crime does not confine its money laundering oper­
ations to financial institutions nor does Ol'ganized crime limit its il­
legal but profitable operation to violations of the RICO statute. 

While we believe the rationale for these restrictions, we feel that 
the desired harmony with the State law may be achieved through 
means which would afford the Federal Government a great oppor­
tunity to assail money laundering operations. 
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We come here not to criticize, but to offer constructive alterna­
tives which may reconcile the two important concerns of federal­
ism and effective law enforcement. 

First, we recommend as an alternative to the limitation and 
scope to RICO offenses that the prohibited transaction be defined 

." in such a manner that State crimes would not constitute a "trans­
action." Perhaps the transaction could be defined as a voluntary, 
nonfraudulent transaction between the parties. This should elimi­
nate conflict with existing State laws. 

.. 
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As an additional safeguard, we recommend that a jurisdictional 
threshold be imposed, such as a $10,000 minimum, in the definition 
of the proscribed transaction. This limit should not hinder the 
money laundering legislation's effectiveness, since the Federal Gov­
ernment lacks the resources to pursue smaller incidents. 

Also, it is unlikely that organized crime would engage to any 
great degree in laundering operations smaller in size. 

Second, we recommend that the offense include the laundering of 
money obtained from State crimes as well as Federal crimes. Since 
little if any State regUlation exists in this area, and since the con­
trol of organized crime is historically and logically an area for Fed­
eral legislation, we feel comfortable with the application of the pro­
posed Federal money laundering offense to the illicit proceeds of 
State crimes. 

Finally, we are quite concerned that the forfeiture provisions of 
the administration's proposal could lead to unnecessary interfer­
ence with State forfeiture proceedings. Approximately one-half of 
the States provide for the forfeiture of proceeds of illicit activities. 
It would cause serious discord between the Federal and State en­
forcement agencies if Federal agencies were allowed to preempt 
State forfeiture proceedings. 

Therefore, if this committee is inclined to include a forfeiture 
provision, we would urge you to codify a policy granting deference 
to State forfeiture laws or, at the very least, prohibiting Federal 
preemption of previously initiated State forfeiture proceedings. 

I thank you for your attention and stand ready to answer any 
questions. 

Senator MCCONNELL. Thank you. 
Mr. Sonnett. 

STATEMENT OF NI~AL R. SONNE'IT 
Mr. SONNETT. Senator, the National Association of Criminal De­

fense Lawyers recognizes that drug trafficking and organized crime 
are serious problems, and we agree that there is a need for legisla­
tion that would clearly and specifically make money laundering a 
crime. 

We believe that such legislation must, however, be carefully 
drawn and crafted, and we have attempted in our written state­
ment to analyze all of the major aspects of the three bills pending 
before this committee. 

In my summary, I wish to highlight one or two of those concerns. 
The primary concern of the National Association of Criminal De­
fense Lawyers is in the bifurcated standard of intent that has been 
adopted in each of the three bills. Two of the bills use a standard of 
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"reason to know," and the administration's proposal, S. 1335, uses 
a standard of "reckless disregard." 

We strongly oppose the adoption of either provision, because it 
would, in our view, result in liability for prosecution to entire class­
es of individuals and corporations who were not involved in any 
way in money laundering as that term is commonly understood or 
reasonably defined. 

A hypothetical example that I set out in my written testimony, I 
think, illustrates the pitfalls-the hypothetical of the gentleman 
arrested and whose arrest is wide attention in the media. The next 
morning he posts bail, paid by a bondsman, picks up his payroll 
checks, which have been prepared by his accountant, dist6butes 
them to his employees, and then stops at his bank to make his 
mortgage payment; he goes to his long-time barber for a haircut 
and a manicure, keeps a late-morning appointment with his den­
tist, lunches at his country club, attends his weekly psychiatric 
therapy session, services his cal', picks up groceries and arrives 
home, as his wife is paying the housekeeper. Under either the 
"reason to know" or the flreckless disregard" standard, I suggest 
that the bail bondsman, the accountant, the furniture store em­
ployees, the barber and the manicurist, the dentist, the waiter, the 
maitre'd at the country club, the psychiatrist, the car dealer, the 
grocer, and the housekeeper would all be subject to prosecution. 

Perhaps most importantly, the same problems created by the use 
of this lesser than standard of intent also pose very serious sixtL' 
amendment problems which permeate this legislation. 

I cannot overemphasize, Senators, the enormity of the problems 
that these provisions pose to the future of the criminal justice 
system. Simply put, it is our view that passage of such legislation 
would likely mean an end to the retained criminal bar as we know 
it, and the demise of our balanced adversarial system of justice. If 
the individual in our hypothetical situation had attempted to 
retain a laWyer, his attempts would have, of necessity, been re­
buffed, for any lawyer who agreed to represent him and who ac­
cepted a fee for that representation would have assumed a real risk 
of criminal prosecution under the proposed section 1956(a)(2) as set 
forth in these bills, as well as under the newly created offenses of 
"Facilitation" and "Receiving the Proceeds of Crime. 

Finally, we are concerned about the Governments' position that 
attorneys' fees should be subject to forfeiture under both current 
law and the forfeiture provisions of the administration's proposed 
legislation. That concern over governmental intrusion into the fun­
damental right of an accused to retain counsel of his choice is what 
caused the American Bar Association to issue a report that was 
adopted at the annual meeting this past July, by the ABA House of 
Delegates in Washington. The recommendation stated that the 
American Bar Association disapproves of the use of forfeiture pro­
visions in the absence of reasonable grounds to believe that an at· 
torney has engaged in criminal conduct or has accepted a fee as a 
fraud or sham, or to protect illegal activity of a client. 

We very strongly believe that any legislation which is passed by 
this committee should be carefully crafted to balance the rights of 
the innocent citizens of this country, as well as to preserve and to 

.. 
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protect the fundamental sixth amendment rights that all people 
have to retain counsel of their choice. 

That concludes my summary, and I am more than happy to 
answer any questions you may have. 

[Statement follows:] 

57-310 0-86--& 
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STATEMENT OF 

.NEAL R. SONNETT 
Third Vice-President 

Legislative chairperson 

ON BEHALF OF TnE 
NATXONAL ASSOCIATION OF CRIMINAL DEFENSE LAWYERS 

I. 

INTRODUCTION 

Mr. chairman and Members of the Committee, I greatly 

appreciate the opportunity to appear be~ore you today on behalf of 

the National Association of Criminal Defense Lawyers, which I 

presently serve as Third Vice-President and Legislative Chair-

person. 

The National Association of criminal Defense Lawyers 

(NACDL) is a nationwide, voluntary bar association comprised of 

over 4,000 lawyers and law professors, most of whom are actively 

engaged in defending criminal prosecutions and individual rights, 

and concerned with the proper administration of the criminal 

justice system. The NACDL was founded 26 years ago to promote 

study and research in the field of criminal defense law, to dissem­

inate and advance the knowledge of the law in the field of criminal 

defense practice, and to encourage the integrity, independence and 

expertise of criminal defense lawyers. The Association attempts to 

ensure that the rights and liberties of individuals accused of 

criminal offenses are protected. We pursue those goals through a 

variety of educational and public service act! ... i ties, including 

national training programs, publications, committee activities, 

legislative action and by appearing as amicus curiae in cases which 

present issues of significant import to the criminal justice 

system. Among NACDL's stated objectives is the promotion of the 

proper administration of individual. rights and the improvement of 

the criminal law, its practices and procedures. 

r 
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While ! appear today as a representative of the NACDL, ! 

believe I bring a varied background and experience to the issues 

that are the subject of today's hearing. I am currently a senior 

partner in the Miami, Florida law firm of Bierman, Sonnett, Shohat 

& Sale, P.A., specializing in the defense of federal criminal 

cases, and I am an Adjunct Professor of Criminal Law, in Advanced 

Federal Criminal Procedure, at the University of Miami school of 

Law. Prior to entering private practice in 1972, I served for 

nearly five years as an AssiBtant United States Attorney for the 

Southern District of Florida and as Chief of the Criminal Division 

in that office, supervising all federal criminal prosecutions for 

one of the nation's bUsiest judicial districts. I am proud that my 

work was recognized by several cit"Uons from the Department of 

Justice, and that I was named the outstanding South Florida Federal 

Employee of 1972, from among 12,500 federal employees. 

In addition to serving as a Vice-President of NACDL, I 

also serve this year as President of the National Caucus of 

Metropolitan Bar Leaders of the American Bar Association, which 

represents the leadership of the 42 largest local bar associations 

in the country, with a constituency of over 150,000 lawyers. I am 

also the immediate Past President of the Florida Criminal Defense 

Attorneys Association and a Past President of the Dade County Bar 

Association. I emphasize, however, that I appear here today only 

on behalf of the NACDL. 

As an active criminal defense attorney, r have served as 

lead counsel in several so-called "money laundering" trials, 

including cases involving Operation Bancoshares, Operation Sword­

fish and Operation Greenback • 

II. 

CONCERNS OF THE NACDL 

The NACDL recognizes that drug trafficking, organized 

crime and the laundering of i11ici t profits through our nation's 

financial institutions are serious problems that tear at the very 
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fabric of our democracy. Our members are good citizens as well as 

officers of the court, and our ethical obligation to protect the 

constitutional right of the accused to a fair trial does not 

diminish our collective outrage over organized criminal activity. 

We therefore share the concerns of this Committee, and we applaud 

your efforts to find more effective ways of combatting this 

national cancer. 

Indeed, criminal defense lawyers have a special obliga­

tion to assist in the fight against crime, since honest lawyers who 

defend unpopular cases or notorious clients often have found them­

selves unfairly criticized by those who lack a full understanding 

of the nature and fUnction of our adversary system of justice. The 

role of criminal defense lawyers has been tarnished unjustifiably 

by a few lawyers who have engaged in unethical and unlawful con­

~uct. The NACDL is both saddened and angered that these "renegade 

attorneys", as they were characterized in a study prepared by the 

staff of the President's Commission On Organized Crime, have vio­

lated their sworn oaths as officers of the court by acting "to 

adva,lce the criminal purposes of ••• criminal orgalliza tions".1:1 such 

corrupt and dishonest lawyers, no less than corrupt bankers, 

accountants, airline operators, law enforcement officers or public 

officials, must be exposed, prosecuted, and subjected to the full 

penalties of our country's criminal laws. 

The proper balance between effective law enforcement and 

individual liberty is often a complex and complicated equation. 

The NACDL recognizes the importance of both interests, and it is in 
" ,,"'~ .. 

that spirit that we are pleased and privileged to offer our views 

and recommendations to this Committee as it considers the provi­

sions of proposed legislation relating to the control of money 

laundering. These observations shall be directed principally to S. 

572, the "Money Laundering Crimes Act", S. 1335~ the "Money Laun­

dering and Related Crimes Act of 1985", and S. 1385, -;he "Money 

Laund~ring Crimes and Disclosure Act of 1985". 
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III. 

GENERAL CONSIDERATIONS 

Despite the fact that money laundering is not a specific­

al17 defined federal offense, the United states Department of 

Justice, the Department of the Treasury, and investigative agencies 

such as the FaI, DEA, IRS and U.S. Customs, deserve much credit for 

their efforts in investigating, detecting and successfully prose­

cuting money laundering cases. The Department of Justice has used 

a wide variety of existing federal statutes, under Titles 12, lB, 

21, 26 and 31 of the United States code~ to secure criminal con­

victions in money laundering cases.lI 

As an active criminal defense lawyer in Miami, Florida, 

the birthplace of Operation Greenback, Operation SWordfish, 

Operation aancoshares, and other similar investigations, I know 

from my own trial experiences of the consistent and outstanding 

successes that the Department of Justice has had prosecuting 

offenses related to money laundering under currently available 

federal statutes. I should also note that much credit is due to 

the dedicated leadership of former United States Attorney Stanley 

~arcus, recently appointed to the united States District Court for 

the Southern District of Florida, to current acting United states 

Attorney Leon Kellner, and to outstanding law enforcement agents of 

the IRS, the DEA, the FBI, and U.S. customs. In addition to sig­

nificant convictions at the trial level, federal prosecutors have 

been successful, on review of criminal cases, in convincing appel­

late courts to affirm the applicability of existing statutes to 

money laundering activities,if 

Notwithstanding past successes, we recognize the compel­

ling need for new legislation that would clearly and specifically 

make money laundering a federal climinal offense, as well as for 

amendments to existing legislation that would improve the ability 

of the federal government to investigate and prosecute money laun­

dering and organized criminal nctivity. We strongly urge, howevert 

that such legislation be crafted with careful consideration for the 
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privacy rights or law-abiding citizens and for the Due Process 

rights of the citizen accused, particularly the fundamental right 

of an acc~sed to be represented by counsel of his or her choice. 

IV. 

LAmmERING OF MONETARY INSTROMENTS 
(PROPOSED 18 U.S.C. §1956) 

S. 572, S. 1335, and S. 1385 each create a new criminal 

defense (proposed 18 D.S.C. 51956) of laundering of monetary in­

struments. S. 572 and S. 1385 substantially adopt the recommenda­

tions of the President's Commission on Organized crime,21 while S. 

1335 embodies the proposals of the Administration.~ 

A. Standard of Intent 

All'three of the proposed Bills adopt a bifurcated 

standard of intent. While we believe the first standard of intent 

is appropr iate and clear ly defined, we have grave reservations 

about the second standard of intent, which is unwise and fraught 

with constitutional infirmities. 

1. Proposed 18 D.S .C. 51956 (a) (1) 

The first standard of intent tracks the 

language currently found in the Travel Act [18 D.S.C. 51952 (a) (3) I 

and proscribes acts conducted "wi th intent to promote, manage, 

establish, carryon, or facilitate the promotion, management, 

establishment, or carrying on, of any unlawful activity". We have 

no difficulty with this standard of intent, which, in the context 

of the Travel Act, has been consistently upheld by the Courts.lI 

As a constructive suggestion which we 

believe will further clarify and strengthen this section, we 

respectfully recommend that the Committee consider adding a 

provision, also found in the Travel Act [51952 (al (1»), that would 

proscribe acts conducted with the intent to "distr ibute the pro­

ceeds of any unlawful activity". 

2. proposed 18 D.S.C. S1956(a) (2) 

S. 572 and S. 1385 both proscribe certain 

acts committed: 
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with knowledge or reason. to know that 
such monetary instruments represent 
income deri ved, di rectly or indirectly, 
from any unlawful activity, or the 
proceeds of such income (emphasis added). 

S. 1335, while similar, sul:>llti tutes "reckless disregard" for the 

"reason to know" standard in the other bills. 

The NACDL strongly opposes the adoption of 

either provision, because it would, in our view, result in 

liability for prosecution to entire classes of individuals and/or 

corporations who were not involved in any way in "money laundering" 

under al)Y commonly understood or reasonable definition of the term. 

Consider, for example, the following hypothetical case: 

Sam Smuggler, the owner of a Danish fur­
ni ture store, is arrested for smuggling 
cocaine in imported furniture crates. 
His arrest receives prominent attention 
in the print and electronic media. The 
next morning, following his release on 
bail posted by a bondsman, he picks up 
his store's payroll checks which have 
been prepared by his accountant and dis­
tributes them to his employees. He then 
stops at his bank and makes his mortgage 
payment to his friendly banker. Sam goes 
to his long-time barber for a haircut and 
a manicure, keeps his late morning 
appointment with his dentist, and then 
lunches at his usual table at the country 
club. After lunch, Sam attends his week­
ly therapy session with his psychiatrist, 
stops at the auto dealership where his 
car is being serviced, picks up groceries 
at his friendly neighborhood market, and 
arrives home just as his wife is giving 
their housekeeper her weekly salary. 

Under either the "reason to know" or 

"reckless disregard" standard, the bail bondsman, the accountant, 

the furniture store employees, the barber and the manicurist, the 

dentist, the waiter and maitre d' at the country club, the 

psychiatrist, the car dealer, the grocer and the housekeeper would 

all be subject to prosecution. Because of the widespread publicity 

of Sam's arrest, each may have had reason to know, or to be aware 

of a substantial risk that the funds they received were derived 

"directly or indirectly" fr~m the proceeds of an unlawful activity. 

The statute, obviously, does much more than require that these 

individuals open their eyes to the objective realities of the 

financial transaction.]! 
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In testimony before the Subcommittee on 

Crime of the House Committee of the Judiciary on July 24, 1985, the 

Honorable Jay B. Stephens, Associate Deputy Attorney General of the 

United States, noted that the Administration had decided upon a 

"reckless disregard" standard of intent, rather than the mere 

"reason to know" standard which was recommended by the president's 

Commission on Organized Crime. He stated: 

The term "reckless disregard" is used in 
at least three other statutes in title 18 
and is to be contrasted sharply with a 
mere "reason to know" or "negligence" 
standard which was recommended by the 
Commission on Organized Crime. A'fter 
careful consideration, we concluded that 
a "reason to know" standard was not 
suitable for subjecting a person to 
either the serious criminal or civil 
sanctions set out in the new money 
laundering offense. [footnotes omitted] 

The NACOL agrees with Mr. stephens that the 

"reason to know" standard of intent is inappropriate, and we urge 

this Committee to reject it. Moreover, we strongly maintain that 

the "reckless disregard" standard of intent embraced by the 

Administration is only slightly less egregious, and creates other 

problems which arise from the imprecision of the proposed statutory 

language in S. 1335. 

First, the defini tion of "reckless disre­

gard" refers to an awareness that the funds were derived from "~ 

unlawful activity". Does that mean that an individual could be 

prosecuted if he were "aware of a substantial risk" that the funds 

were derived from an unlawful activity different from that charged, 

or must the proof show awareness of the specific unlawful activity 

charged by the government? The statute does not make any distinc­

tion between these differing ~ of knowledge, an omission which 

is fraught with legal and practical problems.21 

second, the "substantial risk" is defined as 

that which is of "such a nature and degree that to disregard it 

constitutes a gross deviation from the standard of care that a 

reasonable person would exercise in such a situation.· What are 

the lim! ts of this standard? Are the actions of a "reasonable 
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pe,son" guided by the knowledge possessed by persons who deal in 

the type of business transaction involved? What standard of ca(e 

would the jury be inst,ucted to apply? 

The Admlnistration' s jUstification for use 

of a "reckless disregard" standard of intent based upon its use in 

other statutes is clearly misplaced. At the outset, the Adminis­

tration has drafted its own definition of "reckless disregard" in 

the proposals embodied in s. 1335 that does not appeat in the 

statutes cited by Mr. stephens. Moreover, in each of the ci ted 

statutes, the accused is in "reckless disregard" of a situation 

which he himself created • ..!.Q/ In contrast, the Administration's 

proposal proscribes the "reckless disregard" of a situation created 

not by the accused, but by other persons. We sugges t tha t any 

comparison with other statutes, and therefore any justification for 

this standard, is invalid. 

Finally, even the two hypothetical cases 

suggested by Mr. Stephens in his testimony before the House Crime 

Subcommi ttee fail to demonstrate the suggested need for the low 

standard of intent defined as "reckless disregard." The hypothet­

ical attorney and the hypothetical bank employee who, for a 10% 

fee, accept a suitcase containing $500,000 in currency from a con­

struction worket and deposit the money in small amounts in several 

different banks Ot bank accounts, and then wite ttansfer it to 

foreign banks ate, indeed, acting teprehensibly and warrant prose-

cution. They both are violating existing federal criminal laws. 

Both could be prosecuted successfully, as conspiratots ot as aidets 

and abettors, for violation of the currency reporting laws or for 

the use of a wire transfer to distribute the proceeds of an unlaw­

ful activity, or to facilitate the promotion, management, estab­

lishment, or carrying on, of an unlawful activity in violation of 

18 U.S.C. §l952(a). 

J;'or these reasons, the NACDL respectfully 

submits that this portion of S. 1335 is not apPtopriate, not 

necessary, and is bad law. 
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B. The Scope of the Proposed Offense 

Nhile the NACDL supports legislation specifically 

intended to deal wi th money laundoering transactions, we respect­

fully urge the Committee to disapprove the use of statutory pro­

posals that go unnecessarily and perilously beyond these target 

offenses. The most glaring example of such overbreadth can be 

found in S. 1335 which, by its terms, can be applied in almost any 

circumstance involving the exchange of funds before, dur ing, or 

after .!!!!.y. federal or state criminal offense. This absurd and 

potentially dangerous result is reached through an all-embracing 

definition of the term "unlawful activity" [proposed §1956 (c) (5) 1 

and open-ended definitions of the terms "conducts" [proposed 

§1956(c) (1) 1, "transaction" [proposed §1956(c) (2)], and "monetary 

instruments" [proposed §1956 (c) (3)]. Onder these definitions, S. 

1335 applies to .!!!!.Y. financial transactions, not just those involv­

ing financial institutions, and thus, can be directed at anyone 

involved in the exchange of funds, whether or not involved in or 

knowledgeable about the criminal offense itself. Both S. 572 and 

S. 1385, by contrast, define "unlawful activity" and "transaction" 

in terms that are more fairly focused on, and properly limited to, 

the activities sought to be proscribed. 

Not only do these provisions present serious problems 

of federalism and intrusion into areas traditionally left to the 

States, they pose substantial constitutional problems, particularly 

with respect to the Sixth Amendment right to counsel. 

v. 
SUBSTANTIVE SIXTH AMENDMENT CONCERNS 

As we have already noted, adoption of a standard of 

intent which authorizes prosecution based upon mere knowledge, 

reason to know or reckless disregard that the monetary instruments 

represent income derived, directly or indirectly, from any unlawful 

activity, or the proceeds of such income, would expose innocent 

persons to serious criminal liability. For that reason, we urge 

this Committee to limit criminal liability to those who act with 
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~ to distribute the proceeds of an unlawful activity or to 

promote or facilitate the promotion of unlawful activity. That 

result would also remedy what we view as serious Sixth Amendment 

problems which permeate the standard of intent in proposed 

§195G(a) (2). I cannot overemphasize the enormity of the problems 

this provision poses to the future of our system of criminal 

justice. Simply put, passage of such legislation would likely mean 

an end to the retained criminal bar as we know it, ~na the demise 

of our balanced adve~sarial system of justice. 

A defendant's Sixth Amendment right to counsel encom­

passes the right to employ the attorney of his or her choice. 

United States v. BUrton, 584 ~.2d 485, 489 (P.C. Cir. 1978). ~ 

denied, 439 U.S. 1069 (1979). The rule is well-established that 

"[aJn accused who is financially able to retain counsel must not be 

deprived of the opportunity to do so." united States v. Burton, 

supral Linton v. Perini, 656 ~.2d 207, 208 (6th Cir. 1981), ~ 

~. 454 U.S. 1162 (1982). This right may only be denied a 

defendan t if he or she exercies it in bad faith in an attempt to 

manipulate the Court. See United states v. Gipson, 693 F.2d 109, 

111 (10th Cir. 1982), cert. denied, 459 U.S. 1216 (1983). 

If Sam Smuggler, the indicted furniture store owner in 

the hypothetical case mentioned earlier, had attempted to retain 

criminal defense counsel during his busy day, his efforts would 

have, of necessity, been rebuffed. For a lawyer who agreed to 

represent Ht:. Smug91er I and who accepted a fee for that repre­

sentation, would have assumed a real risk of criminal prosecution 

under proposed §1956(a) (2), as set forth in S. 572, s. 1335 and S. 

1385 • ..llI 

It is not unreasonable to expect the government to argue 

that a criminal defense lawyer, of all people, is in a unique 

position to possess knowledge or reason to know or to have acted 

with reckless disregard of the fact that the client's funds were 

proceeds of or were derived directly or indirectly from the 

proceeds of ~ unlawful activity.W What standard, if any, could 

a criminal defense practitioner employ to satisfy himself that a 

fee accepted from, for example, E.F. Hutton or the Bank of Boston, 



136 

was not derived indirectly from the proceeds of their unlawful 

activity? perhaps more to the point, what standard cOl1ld the 

criminal defense practitioner employ to satisfy the government that 

his fee came from an untainted source? Finally, even if the eth­

ical cr iminal defense lawyer sought and received assurances that 

his fee was untainted, how could he relay those facts to the 

government without also revealing communications protected by the 

attorney-client privilege? 

Even in those situations where fees for legitimate, arms 

length legal services may be "derived, directly or indirectly, from 

any unlawful activity, or the proceeds of such income", the ethical 

cr iminal lawyer should not be faced with the Hobson 1 s choice of 

refusing to appear or being subjected to serious criminal prosecu­

tion. Moreover, placing a suspect or an accused in the position of 

being unable to retain a competent, honest lawyer to defend him 

offends sacred constitutional principles. 

It is not satisfactory to answer that a defendant so 

situated could request and receive a public defender. Such a 

response ignores the fundamental, if not absolute, right to counsel 

of one 1 s choice lit turns the cherished presumption of innocence 

into a sword which must be wielded by a defendant to prove his 

innocence I it threatens to collapse an already overburdened public 

defender system into ~ bureaucratic nightmare of socialized 

criminal 'law. 

Clearly, there is no appropriate standard by which an 

ethical defense attorney could avoid prosecution under proposed 

SI956(a) (2), or under the two new offenses proposed in S. 1335. 

Unless criminal liability is limited to those who act with intent 

to promote, manage, establish, carryon, or facilitate the 

promotion, management, establishment, or carryjmg',bn,' of unlawful 

activity, the result will be the removal of the adversary from the 

adversary system. 

The NACDL respects the well-intentioned efforts of these 

legislative proposals to fight crime, but we cannot believe that 

the war on crime requlres a nuclear arsenal to permit the govern-



137 

ment • to annihilate the right to counsel and the entite adversary 

system of justice. These are grave concerns which we know will 

receive careful consideration by this Committee. 

VI. 

OTHER PROPOSALS IN S. 1335 

S. 1335, which embodies Adminstration proposals, contains 

several other provisions, not present in S. 572 and S. 1385, which 

we believe merit further discussion. 

A. Criminal and Civil Forfeiture Provisions 

Section 9 of the Administration's proposed legis­

lation would add a new chapter to Title 18 of the United States 

Code to provide for civil forfeiture (proposed 18 U.S.C. 52600) of 

funds or monetary instruments involved in violation of the new 

Money Laundering Offense, and of money or other property involved 

in a violation of the new olfense of Receiving the Proceeds ol a 

Crime. In addition, proposed 18 U.S.C. 52600(f) creates a 

ftrelation back ft theory which vests title in the United States upon 

commission of the act giving rise to forfeiture. 

This section also provides for criminal forfeiture 

(proposed 18 U.S.C. S2601), upon conviction, of any money or other 

property involved in the above-mentioned offenses ~ any money or 

other property which represents the proceeds of or which is 

traceable to such money or property. Proposed 18 U.S.C. S260l(b) 

allows for the forfeiture of ·substitute assets" if the forfeitable 

property cannot be located, has been transferred to a third party, 

has been placed beyond the jur iadiction of the cour t, has been 

substantially diminished in value, or has been commingled wi th 

nthar property which cannot b. divided without difficulty. 

Because of the extraordinarily broad application of 

the underlying statutes which give rise to the forfeitures, these 

pr.'::;;,,,sed civil and criminal forfeiture provisions would g,ive the 

government unprecedented and unwarranted forfeiture authority over 

almost all federal and state felonies. Criminal forfeitures are 
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now provided for in a variety of existing statutes.11I Expansion 

of present forfeiture provisions must be approached with great care 

and should be based on considerations of fairness to the citizenry 

and necessity for law enforoement. 

The greatest concern of the NACDL deals with the 

destruotive impact that both current and proposed forfeiture 

provisions have on the Sixth Amendment right to counsel. The 

Department of Justice has interpreted the forfeiture provisions of 

the Comprehensive Crime Control Act of 1984 to authorize the 

forfeiture of attorneys' fees in narcotics and RICO offenses. These 

a ttempts to for feit attorneys' fees raise fUndamental questions 

which strike at the heart of our criminal justice system. 

The concern over such governmental intrusion into the 

fundamental right of an accused to retain counsel of his choice 

caused the Criminal Justioe Section of the American Bar Assooiation 

to issue a Report and Recommended Resolution to the House of 

Delegates of the ABA at their Annual Meet:ing here in Washington, 

D.C. this past July. The Criminal Justice Section Report 

concluded: 

CONCLUSION AND SUMMARY 

The foregoing report, and the cases 
cited in it, provide ample illustration 
of the dramati(l detrimental impact that 
forfeiture of attorneys' fees is having 
on our system of criminal justice. It is 
worthwhile summarizing these effects as a 
means of concentrating attention on the 
magnitude and breadth of their impact. 

Acoordingly, the following list 
recites the more serious ramifications of 
the attorney fee forfeiture practice: 

1. It denies an accused the right, 
under the Sixth Amendment, to retain 
counsel of his or her choice; 

2. It impedes the ability of such 
retained counsel to render effective 
assistance; 

3. It impairs the rela tionship of 
confidence and confidentiality between an 
accused and his or her counsel; 

4. It allows the government to 
manipulate the roster of counsel, or to 
disqualify '!;ounsel by seeking to compel 
testimony by the lawyer against the 
client; 
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S. It discourages or disallows 
competent attorneys from agreeing to 
represent clients in criminal cases which 
involve allegations of forfeiture; and 

6. It diverts the efforts and 
energies of attorneys from the prepara­
tion of the defense of an accused by 
requiring them to litigate issues related 
to their attorney-client relationship. 

If the forfeiture practice continues 
unabated and becomes a widely accepted 
prosecutorial practice, the resulting 
effects recited above will erode the 
elements that assure fundamental fairness 
and balance in our criminal justice sys­
tem. It is the ABA Criminal Justice 
Section's concern that these elements 
continue to be an integral part of our 
system of JUStice that leads to this 
resolution'S adoption. 

Following favorable action by the ABA Board of 

Governors, the House of Delegates passed, without opposition, the 

following Resolution: 

RECOMMENDATION 

BE IT RESOLVED, That the Amer ican 
Bar Association disapproves of the use of 
the forfeiture provisions of the Compre­
hensive Crime Control Act of 1984, and 
~ubpoenas issued pursuant thereto, 
directed to attorneys actively represent­
ing defendants in such criminal cases, in 
the absence of reasonable grounds to 
believe that an attorney has engaged in 
criminal conduct and/or has accepted a 
fee as a fraud or a sham r~/protect ille­
gal activity of a client.~ 

The concerns expressed by the American Bar 

Association have been echoed by several United States District 

Courts which have considered this issue. United States v. 

Ianniello, _____ F.Supp. ____ (S.D.N.Y. 9/3/8S); united States v' 

Badalamenti, 614 F.Supp. 194 (S.D.N.Y. 1985); United States v' 

Rogers, 602 F.SUpp. 1332 (D.Colo. 1985). In Ianniello, Chief Judge 

Motl~y reviewed the legislative history of the comprehensive 

Forfeiture Act of 1984 (P.L. 98-473, Title IIll2l and concluded: 

Accordingly, it is evident that bona fide 
attorn(>ys' fees paid to defense cqunsel 
who serve the defendants' needs wi thin 
our adversary system were not intended to 
be forfeitable by Congress, for it cannot 
be sald that such fees were paid as part 
of an artifice or sham to avoid 
forfeiture. 
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consistent with the recommendation of the ABA/ however, Chief Judge 

Motley recognized: 

This is not to say that monies paid to or 
assets transferred to counsel may never 
be subject to forfeiture. Where property 
has been transferred to an attorney as 
part of a sham or fraudulent transaction, 
or where counsel is merely acting as a 
nominee for defendant, such property may 
be subject to forfeiture. 

Because of the government's interpretation of present 

forfeiture provisions, passage of the proposed new forfeiture 

provisions threatens to eKtend an already serious constitutional 

crisis to all federal and state felony prosecutions. 

Thus / NACDL not only opposes these provisions / but 

requests that this commi \:tee seriously consider drafting 

legislation that would embrace the position of the American Bar 

Association and the above-cited cases/ and ensure to each accused 

the right to retain ethical counsel of his or her choice. Such a 

provision could provide: 

Nothing in this Act is intended to inter­
fere with the right of an accused to 
retain counsel of his or her choice. 
This Section shall rL~ prohibit the pay­
ment tOr and the recJlpt oft a legal fee 
by an attorney for representation oli an 
accused, unless the attorney has engaged 
in criminal conduct or has accepted the 
fee as a fraud or sham or to protect or 
further the illegal activity of another 
person. 

B. The Crime of Facilitation 

Section 7 of the Administration's bill creates a new 

crime of facilitation by adding an additional subsection to 18 

U.S.C. 52/ the aiding and abetting statute, which reads: 

(c) Whoever knowingly facilitates the 
commission by another person of an 
offense against the United States by 
providing assistance that in fact is 
substantial is punishable as a prin­
cipal. 

The NACDL strongly opposes the creation of this 'new 

offense on several grounds. First, as Associate Deputy Attorney 

General Stephens acknowleged in his July 24/ 1985/ testimony before 

the Subcommittee on Crime of the Bouse Committee of the Judiciary, 

this proposal would create a statute of general applicability, 
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which would not be limited to money laundering violations. Second, 

while we agree that prosecution is unquestionably warranted in the 

hypothetical situation advanced by Hr. Stephens to justify this 

broad new statute - the person who, for a fee, took currency that 

he knew was derived from a drug sale and exchanged it for cashier's 

checks to return to the drug dealer, although he took no part in 

the drug sale and was indifferent as to the source of the money -

such a case can be prosecuted easily and successfully under current 

conspiracy or aiding aIld abetting laws. ~ united states v. 

Lignarolo, fn. 4. Th Lrd, to the extent that the prop()sal is 

designed to inflict criminal liability upon conduct that does not 

rise to the level of the purposeful assistance required in the 

aiding and abetting statute, it is a dangerous departure from well­

established concepts of both legislation and case law.1iI Clearly, 

there is no basis for such a law, and the NACDL urges this 

Committee to reject it. 

C. The Offense of Receiving the Proceeds of a Crime 

Section 9 of the AdministratLon's bill creates 

another new federal offense (proposed 19 U.S.C. 52322) which would 

prohibit the receipt, possession, concealment or disposition of any 

money or other property ~which has been obtained in connection with 

a violation of any" federal felony, 3n~ would also prohibit bring­

ing or transferring into the United States any money or other 

property which has been obtained in connection with any foreign 

drug felony, if the person commits those acts "knowing o~ believing 

the same to be money or property which has been obtained in viola­

tion of law." 

It is ironic that, in proposing the "reckless dis­

regard" standard of intent for the laUndering of monetary instru­

ments, the administration rejected a "reason to know" standard, 

concluding tha tit was not sui table for subjecting a person to 

either the serious criminal or civil sanctions in that Section. 

Nevertheless, the Administration now proposes the creation of a new 

offense of general applicability which would allow conviction based 

upon the impossibly subjective test of the "belief" of an accused, 
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a standard we regard as more fraught with problems than that 

already rejected by the Administration. 

Aside from the obvious difl'iculties in determining 

what constitutes proof beyond a reasonable doubt of a defendant's 

belief, the very concepts of this proposal undermine time honored 

traditions of criminal law and constitutional considerations of 

fundamental fairness. 

D. Expansion of Travel Act, RICO and Wiretap Authority 

We have already noted that the expansive definition 

given to the offense of Laundering of Monetary Instruments in S. 

1335 would allow its use in almost any circumstance involving the 

exchange of funds before, during or after the commission of any 

federal or state criminal offense. Section 6 (a) and (b) of the 

Adminstration's bill is a further attempt to broaden the govern­

ment's prosecutive powers by making the offense of laundering of 

monetary instruments a predicate offense for a RICO prosecution, 

and by including both the laundering of monetary instruments and 

indictable violations of the Bank Secrecy Act (also greatly ex­

panded in this legislation) as "unlawful activities" under the 

Travel Act. Bec<l.ltie of our objections to the overbreadth of the 

Administration's money laundering offense, we also oppose its 

inclusion as a basis for RICO or Travel Act prosecutions. 

For the same reason, we oppose the provisions in 

Section 6(c) of the bill which, in our view, would grant unprece­

dented authority to law enforcement officers to conduct electronic 

surveillance. Title III, as it now exists, represents a careful 

balance of law enforcement necessity, individual privacy, and 

judicial oversight. There is no reason to alter this delicate 

constitutional accommodation. 

E. Rule 17(0) Amendment 

S. 1335 further proposes an amendment to existing 

Rule l7(c) of the Federal Rules of Criminal Procedure which would 

permit district courts to issue gag orders barring any person who 

received a subpoena from disclosing the existence of the subpoena 

for an unspecified period of time. This provision is activated 
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only upon mol:ion of an attot'MY for t.he government:.. The rule 

proposal offers speCific guidance to the court in entering a non­

disclosure order: 

The court shall enter such an order if it 
determines that (1) there is reason to 
believe that the books, records, docu­
ments or other objects designated in the 
subpoena are relevant to a legitimate laW 
enforcement proceeding I and (2) there is 
teason t.o believe t.hat:. notific.ation of 
the exist.ence of the subpoena will result 
in: (A) endangering t.he life or physical 
safety of any individual; (S) flight from 
pro·.ecution/ (e) dest.ruction of or t.am­
pering with evidence I (0) intimidation of 
potential witnesses I or (E) otherwise 
seriously jeopardizing an investigation 
or unduly delaying a trial. 

This proposal suffers from several serious defect.s. 

First, this authodty is in no way liroited t.o money laundering 

investigations. It. is, indeed, an expansive provision which could 

be called int.o use in any case upon government motion. Second, a 

trial court has no discretion in deciding whether to issue a non­

disclosure order once the speCified findings have bean made. The 

prOVision is mandatory, and deprives the court of t.he ability to 

deal with potential problems in ways less intruuive t.han a blanket. 

gag order. 

Third, although Mr. Stephens suggested to ~he House 

Subcommitt.ee on Crime that. this p):'ovision is intended to prevent. 

disclosures by third parties I ·such as banks, rt the provision is 

universally applicable to any person receiving a subpoena, includ­

ing lawyers, family members and tangential target.s of the invest.i-

gation. Curiously, an order entered pursuant to this provision 

would disable the person subpoenaed from discussing the subpoena 

with legal counsel. Fourth, although arguably designed to fosl:er 

grand jury secrecy, the amendment is no~ so limit.ed, and is appli­

cable to trial subpoenas as well. Grand jury matters are already 

subject 1:.0 strict rules of secrecy,.!1./ so I.t is doubt.ful that 

further measures are necessary. 

Finally, we submit t.hat. the standard by which 11 non­

disclosure order is requested and issued is not sufficiently 

rigorous to protect against potential abuse. The issuance of a 
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non-disclosure order does not even approach the requirements for 

non-disclosure in connection with a Title III intercept order.1!i 

Even in the case of a wiretap, which itself is limited to a 

statutory 30 days,l2/ disclosure must be made "within a reasonable 

time but not later than ninety days after the filing of [a wiretap] 

application • •• "W An extension of thio non-disclosure can only 

occur upon a showing of good cause.W In such a situation, 

moreover, the judge has been given the most thorough written state­

ment of probable cause, necessity, and exhaustion of tradi tional 

investigative methods before a wiretap or a non-disclosure order 

issues. Any attempt to limit the availability of communication and 

information by amendment to Rule 17(c), if needed at all, should 

follow the same requirements as those contained within Title III. 

P. Provision for Civil Penalty 

Section 1956(b) of S. 1335 purports to make persons 

who violate the statute liable, in addition to the substantial 

criminal penalties, for a civil penalty of not more than the 

greater of the value of the funds or monetary instrument or 

instruments involved in the transection or $10,000. 

The placement of this provision within the text Ot a 

criminal statute that carries substantial penalties raises serious 

due process and fundamental fairness concerns. It is not clear, 

for example, whether such a civil penalty can be imposed upon a 

person in the absence of, or prior to, a conviction beyond a 

reasonable doubt of the criminal charges. Because the provision is 

set forth in a separate subsection of the bill rather than as part 

of the penalty in subsection (a), it might be interpreted to allow 

the commencement of civil proceedings on a standard of proof less 

than beyond a reasonable doubt, and without the right to a trial by 

jUl.'Y. Regardless of its inter.pretation as a civil penalty, the 

provision clearly attempts to penalize unlawful br illegal conduct. 

In the view of NACDL, these ambiguities militate against its 

inclusion in such a criminal star,ute. 
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VII. 

COMMENTS ON H.R. 1474 

Several bills relating to the control of money laundering 

have been introduced in the House of Representatives, and we 

respectfully direct the attention of this committee to one of the 

Bills, a.R. 1474, which was introduced on March 7, 1985, by Rep. 

Hughes of New Jersey. 

H.R. 1474, the Money Laundering Control Act of 1985, 

contains none of the constitutional, statutory or evidentiary 

problems that have caused such great concern on the part of the 

NACDL regarding S. 1335, the Administration's bill. 

Section 2, which sets forth the new money laundering 

offense, is concise, straightforward and not subject to misinter­

pretation. Moreover, because the definition of the term "financial 

transaction" (proposed 18 U.S.C. S1956{d) (1)) is limited to the 

depos! t, wi thdrawall transfer or exchange of funds and monetary 

instruments by, through, or to a financial institution, it does not 

suffer the hazards of overbreadth which has so concerned us in the 

Administration's proposed legislation. 

We do suggest that, with respect to the language of H.R. 

1474, the Committee give consideration to clari fying the standard 

of intent by limiting liability to those who act with intent to 

distribute the proceeds of unlawful activity or who ptomote or 

facilitate the promotion of unlawful activity. 

Also, while the statutory construction of the money 

laundering offense does not appear to infr inge upon the sixth 

Amendment right of an accused to retain counsel of his or her 

choice, we believe the constitutional implications are sufficiently 

important to require clear language that would guard against poten­

tial abuses.W 

Because H.R. 1474 better balances the need for effective 

law enforcement against the rights of individual~, the NACDL 

believes it deservell. th~ serious study and consideration of this 

Committee. 
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VIII. 

CONCLUSION 

Mr. Chairman, the National Association of Criminal 

Defense Lawyers is grateful for the opportunity to appear before 

this Committee and to share with you our concerns and recom­

mendations on these issues of great importance to the nation. We 

offer our continued support, cooperation and assistance as you and 

the distinguished members of your Committee continue to discharge 

your solemn responsibilities to the citizens of the United States. 

This concludes my prepared statement and I will be happy 

to answer any questions at this time. 

,!':OOl1!.°_IE_fi. 

Y The study recognized that the "overwhelming majori ty" of 
criminal practitioners are honest, ethical and law abiding 
individuals who discharge their professional responsibilities in 
the highest traditions of our democratic system of justice, and 
who exemplify the motto of the NACDL: "Liberty's Last 
Champion". ~ "Materials on Ethical Issues for Lawyers Involved 
With Organized Crime Cases", p. 3 (staff study prepared for a 
lawyer-ethics symposium sponsored by the President's Commission 
on Organized Crime). 

11 See Monograph, Investigation and Prosecution of Illegal 
Money~undering, Narcotics and Dangerous Drugs sectIon, criminaT 
Division, United States Department of Justice, Chapter 5, pp. 
100-101. 

11 See Testimony of the Honorable John M. Walker, Jr., 
Assistant secretary (Enforcement and Operations), U.S. Department 
of the Treasury, before the Subcommittee on Crime of the House 
Committee on the Judiciary, April 16, 1985. See also Interim 
Report to the President and the Attorney General, THE CASH 
CONNECTION: Organized Crime, Financial Institutions, and Money 
Laundering, President's Commission on Organized Crime (October 
1984), pp. 26-27. 

if Most recently, the Eleventh Circuit Court of Appeals, in 
united States v. Lignarolo, 770 F.2d 971 (11th Cir. 1985), 
affirmed convictions under the Travel Act, 18 U.S.C. 5l952(a) (1), 
of two defendants charged with "laUndering" the cash receipts of 
drug tra.ffickers. The Court noted that such activities also 
violate 21 U.S.C. 5846, as conspiracies to aid and abet the dis­
tribution of controlled substances. Id. at 978; see united 
States v. orozco-Prada, 732 F.2d 1076;-1080 (2d Cir.), cert. 
denied, U.S. , 105 S.ct. 154 and U.S. , 105 ~ 
155 (198'4):"" -- -- --

2/ See Interim Report to the President and the Attorney 
Genera!; THE CASH CONNECTION: Organized Crime, Financial 
Inst:! tutions, and Money Launderi!!.5!., President's CommIssIon on 
organized crime, pp. 67 et seq. (October 1984). 

Y See statement of Senator Thurmond, congressional Record -
Senate;-p. S 8592 (June 20,1985). 

t, 
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11 See ~ United States v. Lignarolo, supra at 978. 

!I It is not constitutionally improper that a party to a 
business transaction "be required to open his eyes to the objec­
tive realities of the [transaction]." Casbah, Inc. v. Thone, 651 
F.2d 551, 561 (8th Cir. 1981). The proposal before the Committee 
does much more than that; it imposes a standard which approaches 
strict liability once there is cause to suspect that a person is 
involved in illegal activities. 

11 Even in instances involving civil forfeitures, the standard 
applicable is "a reasonable ground for belief of guilt", a show­
ing much greater than an awareness or suspicion. united States 
v. One 1979 Porsche Coupe, 701 F.2d 1424, 1426 (11th cir. 1983). 
See also 1978 U.S. Code Congo & Ad. News 9518, 9522-9523 (dis­
cussing legislative history of 21 U.S.C. S881(a) (6)). This Com­
mittee must be aware that this penal provision is capable of 
being violated on knowledge much less than that required in for­
feitures. 

lQ/ 18 U.S.C. S33, proscribing the destruction of ~otor 
vehicles or motor vehicle facilities, applies to situations where 
the accused acts to disable substantially a commercial vehicle 
conveying passengers, knowing the likelihood of injury to passen­
gers. 51365 involves Idllful damage to consumer products, to 
avoid another Tylenol tampering case. S1861 applies to willful 
deception of prospective purchasers of public lands. 

1.!! S. 1335 also creates two addi tional new offenses, 
"Facilitation" (section 7 of the Bill) and "Receiving the 
Proceeds of a Crime" (Section 8 of the Bill). We will address 
these proposed new offenses in greater detail below, but we note 
here the applicability of our sixth Amendment concerns to them. 

11/ The government already has taken this position in several 
cases in which it has sought forfeiture of attorneys' fees. See 
our discussion of forfeiture provisions, infra §VI A. 

111 See 18 U.S.C. S1963 (RICO); 21 U.S.C. 5853 (drug offenses); 
21 U.S.C. S881 (civil forfeiture for drug offenses); 31 U.S.C. 
S5317(b) (civil forfeiture for illegal transportation of currency 
and monetary instruments). 

W For the Committee's further information, ~Ie have attached a 
copy of the full Report transmitted to the ABA House of Delegates 
by the Criminal Justice Section. 

111 See S. Rep. 98-225, P.L. 98-473 at 209 n. 47; H.R. Rep. 98-
845 at-r9 n. 1-

1&1 Courts have recognized over the years that knowledge of the 
commission of a crime, coupled with association with the crimi­
nal, is not a sufficient basis for a criminal conviction. ~, 
United States v. Roberts, 619 F.2d 379, 383 (5th Cir. 1980). The 
Administration's proposal on facilitation liability represents a 
potential eradication of this well-regarded legal principle. 

111 Rule 6(e) of the Federal Rules of Criminal Procedure 
governs grand jury secrecy and improper disclosures. Even in a 
grand jury context, however, a witness is not govorned by the 
rule of secrecy. ~, Bast v. United States, 542 F.2a 893 (4th 
Cir. 1976) I In re Investigation before April 1975 Grand JUlfY 
(Rosen), 531 F.2d 600 (D.C. Cir. 1976). There can be no va~~d 
reason to impose more stringent secrecy provisions in a tr~al 
setting than in grand jury matters. 

1!1 Title III of the Omnibus Crime Control and Safe Streets Act 
of 1968 is codified in 18 U.S.C. S§25l0-20. 
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111 18 U.S.C. §2518 (5) • 

..w 18 U.S.C. §2518(8) (dl. 

W 1£.. 
W ~ p. 21, supra. 

AMERICAN BAR ASSOCIATION 

CRIM1NAL JUSTICE SECTION 

REPORT TO THE HOUSI> O~' DELEGATES 

RECOMMENDATION 

UE 1T RESOLVED, That the American Bar Association disapproves of 1 

the use of the forfeiture provisions of the Comprehensive CdmQ 2 

Control Act of 1984, and subpoenas issued pursuant lherelo, direcled 3 

to attorneys aclively representing defendanls in such criminal 4 

cases, in the absence of reasonable grounds to believe thal an 5 

attorney has engaged in criminal conduct andlor has accepled a fcc 6 

as a fraud or a sham to protect illegal activity of a clienL. 7 

The altempt by cerLain United States Atlorneys' Offices to bring 
about the forfeiture of attorneys' fees pursuant lo the recenLly 
enacted Comprehensive crime Control Act of 1984 raises fundamental 
questions striking at the hearl of our adversary system. 
Ultimately, forfeiture of attorneys' Cees, If successful, will lake 
the "adversary" out of the adversary process. Policies central to 
the adversary system arc threatenod by the practice of forfeiling 
attorneys' fees, 

this Report provides a brief discussion of lhe neW law, an 
explanation of why the Recommendallon is critical, and a review of 
the recent cases dealing with this subject, 

FORFEITURE AMENDMI>NTS UNDER IHE COMPREHENSIVE 
CRIME CONTROL ACT OF 1984 

The forfeilure amendments contained in the Comprehensive Crime 
Control Act of 1984 <signed into law 10/12/84) were passed for the 
purpose or increasing lhe government's powers in forfeiture actions 
qud to eliminate the ambiguities which existed In prior forfeiture 
law concerning In personam forfel~ure. Through these amendments, 
the rorfelture prOVisions of Lhe RICO statute were changed and a now 
forfeiture section was added to the Comprehensive Drug Abuse 
Prevention and Control Act of 1970,21 U.S.C. S801 et seq .• Which 
applies to all felony drug offenses under the Act, Including 
Continuing Criminal En\;erpriso (21 U.s.c. 5848). Ihe amended RICC) 
forfeiture provisions and the neW druS forfeilure sections are 
virtually Identical. Ihe primary purpose of lhe new forfeiture 
lesl.latlon Wa. to curtail the ability of a defendant to tra~sfer 
potentially rorr.llable assets before conviction. 

----------------------------------
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The new forfeiture provisions provide that forfeiture vests 
title In the United Staces on the commission of the act giving rise 
to f~rfelture. Any subsequent transfer by the defendant to some 
other person, may be the subject of a special verdict of 
forfeiture. (~~ 21 U.S.C. 5853(c». 

The transferee is entitled to a post-verdict judicial hearing at 
which time the transferee may establish that he or she has made a 
bona fide purchase for value and has a superior properly Interest In 
the assets subject to forfeiture. The transferee must establish 
that at the lime of the purchase he or she was "reasonably without 
cause to believe that the property was subject. to forEeHure." In 
addition the Act providos lhat the government may obtain pre and 
post-indictmenl ardors prohibiting the transfer of as sots by 
defendants to third parties. 

The issues surrounding potent.lal forfeiture of attorneys' fees 
have been raised in various settings. In Rogers, discussed at 
length below, the government sought a post-indictment restraining 
order prohibiting AnY transfer of the defendant's assets, including 
payments by the defendants to their atto~neys. 

This is the only reporLed decision squa~ely on point. In Payden and 
Simel, discussed at length below, Lhe government sougbL La compel 
lhe defense attorney, post~lndlctmont, by a grand ju~y subpoena, to 
disclose fee and fee source Information. This information would be 
used as additional evidence of "substantial Income," an element of 
t.ho "continuing cl:'imlnal enterprl se" count, against the defendant, 
and as evidence relevant to the special verdict of forfeiture. tn 
Sheehan and G~oh. the gove~nment requested forfeiture of the 
atto~ney's fees In the Indictment and Issued trial subpoenas to the 
dofense lawye~s for fee and fee source information. (The trial 
subpoenas havo now boen withdrawn.) 

SYNOPSIS OF THE IHPACT THAT ATTORNEY FEE FORf·F.lTURE 
WILL HAVE ON THE: CRIMINAL JUSTICE SYSTF.K 

Forfeiture of fees paid to lawye~s who do fend pe~sons accused of 
crimes will have a dramatic Impact on lhe criminal justice system as 
we now know it. It would mean that the &ove~nment possessos the 
capability to control tho ~epresentation of an accused In complex 
c~imlnal cases In the following ways: 

(I) ay forcln& withdrawal or disqualification of Lhe accused'. 
defense lawyer of choice by a number of means: e.g., non-payment of 
fees, disruption of the attorney-client. relationship and creating a 
conflict by calling the defense lawyer as a witness. 

(2) By forcing the accused to have court-appointed counsol, 
thus increasing the government's tactical advantage by supervising 
and limiting the resources of each defendant's defense. 

(3) By forcing talented lawyers to ref~ain from entry Into the 
c~iminal defense arena because: 

a) they may never be compensated for their services; 
a.nd/oe 

b) they will be compelled to act In violation of 
proCessional ethical codes such as the Model Rules of 
PrOfessional conduct (See, Rule l.5(d)(2» and the Model Code of 
Pro[e~sional Responsibility (~. DR2-l06(c» by accepting a 
contingent fee arrangement in a c~tminal case. 

IC fees paid for services, which are legitimately earned in the 
defense of the accused, are fo~felted, then accepted notions of 
effective assistance of counsel, counsel of choice, and a balanced 
adve~sary system will have been turned or. thelr rospoclive heads. 
Defense lawye~s' testimony will lncrlmina~e their clients on the 
very matter for Which their services were sought. The right to 
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counsel will be empty because it will depend upon what the 
government is will inK to provide for a particular defendant. The 
right to counsol of choice will be hollow because defense lawyers 
will be viewed as fungible goods. The confidential relationship 
between lawyer and client will be vulnerable to the whim of the 
government subpoena. Accused persons will be deprived of access to 
~h. rna.~ L~lonl.d, oKperlonced lAwyer. ot the oriminal deton •• bar 
becl.u,e lhe government will force lhelr wHhdrawal. 

Whether lhe legal arguments advanced by defense lawyers result 
In the persuasion of courts (as was the case in Rogers, infra, but 
nol Payden. infra), remains to be seen. If permltled, forfeiture of 
atlorney fees will have the impact just discussed. The practical 
realities engendered by the forfeiture of attorneys' fees, not 
constitutional considerations, will cause these changes to occur; 
and as such, Corfelture of atlorneys' fees for services legitimately 
rendered represents a policy detrimental to our system. This policy 
should be opposed regardless of agreement with the specific legal 
argumenls advanced to oppose this practice. 

WIlh lhese thoughts In mind, below Is a summary of the argumenls 
opposing lhe forfellure of atlorneys' fees:* 

1. The legislative history of lhe amendmenls lo lhe 
ComprehensiVe Crime Conlrol Act of 1984 supporls the principle lhal 
a defendant'. transfer of assets to a third person should be voided 
only When lhe lransfer constllules an arllflce or sham whose purpose 
is to avoid forfellure. Fees pal" to an atlorney who legitimately 
earned lhem by providing lesal services lo lhe defendant do not 
constitute an artifice or a sham lransactlon. 

2. The leglslallve hlslory Indicates lhal lhe amendments lo lhe 
ComprehensiVe Crime Conlrol Acl of 1984 dealing with forfeiture were 
nol designed lo Interfere wllh the accused'. right to effective 
asslslance of counsel. Whenever possible courts should avoid an 
in,erprelatlon which renders a slatule unconstitullonal. Permllling 
lhe Corfelture of fees paid to an atlorney Which are not part of a 
sham lransacllon lo avoid forfellures Impinges Upon the accus~d's 
right lo effective assislance of counsel In the following ways: 

a) The defendant's lawyer of choice may be forced to 
withdraw or be disqualified because of deliberate acts oe lhe 
~overnmenl. 

b) The rorced revelation of any confidential communication 
between the lawyer and the client shatters the altorney-cllent 
relallonsh I p. 

c) The qualilY of defense may SUffer because lhe lawyer Is 
not paid. 

d) The defense attorney will be forced to enler into a 
prohlblled and unethical contlngenl fee agreement to represenl 
lhe accused. 

e) The defense lawyer musl devole sUbstantIal lime and 
energy lo batlle lhe government on this issue while his/her time 
and resources are needed to prepare lhe defense of the accused. 

Therefore, to avoid lhese constltullonal problems, atlorneys' 
fees, not part of a sham lransaction, should not be forfellable 
under lhe Ac t. 

3. Forfeiting altorneys' fees undermines the balance of the 
adversary process and violates due process of law In lhe following 
ways: 

Nota Bene: These same arsumenls are expanded upon and 
arllculated far more eloquently [lhan Is presented by this 
summary) In Rogers, Infra. 
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a) It permits tho government to pick and choose oounsol 
for the accused. 

b) It permits tho government to limit the resources and to 
suporvlso the defense of the accusod. 

c) It gives bhe government. on enormous tactical Qdvan~uge 
over the accused by Its ability to manipulate the defendant's 
lawyer through limiting the resources available to the defense. 

4. A viOlation of the equal protact.lon clause occurs when 
fort:elture of funds paid by t.he defendant. are sought in tho 
Indictment and only attorneys' fees are specifically singled OUt for 
forfeiture, while other funds paid by defendant. to third part.les are 
not, as In the Sheeha~ and Groh case Infra. 

RECENT RELEVANT CASES INVOLVING 
FORFEITURE OF ATTORNEYS' FEES 

United St.ates V. ROKers 
No. 64-CR-331. 36 Crlm. L. Rep. (BNA) 2409 

(D. Colo. Feb. 22, 1985.) 

The case of United states v. Rogers InVolved a RICO Indictmont 
alleging, Inter alia, forfelt.ure under the Comprohenslve crime 
Control Act. of 1964 where the government sought to restrain all 
transfers of defendant.s' nSBets. Defense dtt.orneys moved to exclude 
attorneys' fees nnd costs from the forfelt.uro sought by t.ho 
r,overl\mont. in tho Indictment. 

The court discussod what. transferred n~sets are subject to 
forfeiture under t~e Comprohensive Crime control Act of 1984. After 
referring to t.he now langudge of the Act, Section 1963(c)(RICO 
stat.ule) and lhe leglslat.lve history of SUbsection (c), It held that. 
an order of forfeiture reaches property of the defendant only where 
the transfer is an artiCice or sham to avoid forfeiture. The Court 
reasoned tha.t the t\c~ \1\I\losea c. const.ructive trust which nullifies 
transters by a detendant designed as an artiCice or sham. 

An attorney who receives funds In return Cor services 
legitimately rende~ed operates at arm's length with his client, and 
not as part of an ,Irlitice or sham to avoid forfeiture. 

Like the grocer compensated for the food ho sells 
lhe defendant o~ the doctor paid a fee for healing 
the defendant.'s children, the lawyer Is entitled to 
compensation for his services actually and 
legitimately rendered. Congress did not int.end to 
Include In those forfeitable Items the compensat.ion 
already paid for goods and services legitimately 
provided. this does not. however. mean that assets 
transferred to a lawyer as part of a sham will not 
be subject to forfeiture. (Emphasis 
supplied) (Slip. Op. at 22) 

Requiring an attorney to testify at a post-conViction hearing on 
the forfeitability of his fees will result In disclosures by the 
attorney going far beyond the tradit.lonal exception to tho 
attorney.cllenL privilege because the fee information is not 
privileged unless Its disclosure would Implicate the client In a 
crime. Such a forced disclosure will chill communications between 
client and lawyer, Impinging upon the right. to counsel. 

Permitting t.he government. to force counsel on the accused (by 
court.-appointment) and manipulate, It they so choose, which defense 
lawyer must. withdraw, upsets the delicat.e trl-partlte balance of t.he 
adversary system: 
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T~. impact on the adversary process occasioned by 
the &bllity of the government to seize attorney 
Caes is of eVen greater concern. The retort to the 
claim oC denial of counsel of one's choice, that 
appointed counsel Is available, pays no more than 
l~p service to due process and the right to 
counsel. This view ignores the exigencies of RICO 
cRses .••. The government brings to bear significant 
resources to prosecute these cases. Adequate 
defense or RICO cases generally requires 
representatIon durin& grand jury investigations 
lasting as long as two or three years. Counsel 
appOinted ninety or one hundred and twenty days 
before trial Is patently inadoquate. It Is not 
consistent with due process to create a situation 
which eliminates the adversary from the adversary 
process. 

Central to due process Is the "balance of forces 
betweon the accused and his accuser." Ward Ius v. 
2.I:.!&!m, 412 U.S. 470, 474 (1973). "The very 
premise of our adversary system of criminal justice 
Is that partisan advocacy on both sides of a case 
will best promote the ultimate objectlvo that the 
guilty be convicted and the Innocent go Cree." 
Herring v. New York, 422 U.S. 853, 862 (1975). The 
inlerpretatlon of the comprehensive Forfeiture Act 
of 1984 sU&gested by the government would undermine 
lhe very prlnclplos underlying the adversary 
systom. The government would possess lhe ultimate 
tactical advantage of baing able to exclude 
competent defense counsel as it chooses. By 
apponding a charge or forfeiture to an indictment 
under RICO, ~he prosocutor could exclude thoso 
defenso counsel which he Celt to be skilled 
advorsarles. While I presume that most 
prosecutors act in good faith, I cannot Ignore the 
potential Cor pr090cutorlal manipulation of a grand 
jury which I saw In United states v. Kilpatrick, 
594 F.Supp. 1324 (1984) and United states v. 
Anderaon, 577 F. Supp. 223 (D. Wyo. 1983). Due 
procoss cannat tolerate oven the opportunity for 
luch abule of the adversary system. (Slip op. at 
24-25.) 

Reasoning that tho A~t muat be Interpreted to avoid a ruling 
that It violates the accusod's right to counsel, the Court granted 
the de fondants ' motions to exclude attorneys' fees and costu from 
forfeiture. 

Simel •• Paydon v. united states of Amorlc§ 
No. K-l1-1S8 (ONE), 36 Crlm. L. Rep (BNA) 2003 

(S.D.N.Y. Karch 11, 1~a5)(adoptlon of theory that defense 
lawye~, are fungible goods). Appeal to the Second Circui~ 

Oral Argument set for Apdl 26, 1985. ,\" 

The Simels case involved a "continuing criminal enterprlso" 
lndlctment and a trial subpoena duces tecum Issuo4 to the laWyer, 
Slmell, Cor fea and faa sourco Information. The trial subpoena was 
withdrawn bacauso a Sitting grand jury Issued a subpoena duces tecum 
to Simels requestin!> the sOJoe fee and Cee source lnforntatlon. The 
court upheld the grand Jury subpoena of Simols and summarized Its 
opinion by staHn!> "th' defendant haa and will conllnue to rocelvo 
the etrective & •• Istan~e of counlel, whether repros on ted by Simels 
OL' &notber &ttorney." In the process of reaching this conclusion 
the court •• d. the [ollowlng stat~ments: 

---~---------------~ --~-------------------~--~~--
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(a) the dl.clolu~e of ~he fee a~~angement between Simals and 
Paydan 1. not p~ocecced by the a~tornoy·cllent privilege. The 
fact that disclosure of feo informo~ion may be incrlmlno~lng, 
doel noc deny the defendant any six~h Amendment rights. Defense 
counlol'a ability to formUlate defense strategy and prepare for 
trial i. not impaired by divulging his foo a~rongemont. The 
de.~ruccion of tho ~rus~ be~weeQ the at~orney and c1ien~ Is a 
"lII&kewel,ht" argument. 

(b) the time and rQsourcea requlrad by counael to ro.pond 
to the lubpocna will not effectively prevent him from 
acting as counsel to Payden. The lawynr will no~ be 
dlacouraged from conducting a proper defense because of the 
throat to forfeit his fees because the profe~slonol ethics 
require ~ea10us advocacy despite ~he risk that he will not 
be paid. If either the lawyer or the client teels ~hat the 
lawyer "can no longer provide effective representation In 
this case, tbe court will ensure tho~ Payden Is represented 
by counsel who will provide effective representation of 
Payden's interests." (Slip op. at 15-18) 

(c) Should It be necessary for the attorney to testify at 
the trial (because his testimony concerning fee information 
is rolevant to the "substantial income" charge under 
section 848(0) and tho forfeiture sought by the ~overnmont 
In the indictmen~) the lawy~r will have to be 
disqualified. Such disqUalification, however, will not 
viola~e the d~~~ndant's six~h Amendmon~ righcs to 
assistance of counsel. The court may ordor a limi~ed 
dlsquallflcaHon but permit "Simels to continue to assist 
with Payden's defense, but not appear and consult in front 
of the jury." (Slip Op. at 24) 

(d) With respect ~o the defendant's claim of abllse ~,f 
gr!:nd jury process violating his Fifth Amendment. due 
process rights becaus~ the government is using the grand 
jury subpoena to his lawyer as a discovery tool to 
accumUlate evidence for the pending eeE trial, the court 
holds that the government is entitled to investigate the 
mat~er fully, provided that there is no harassment or bad 
faith shown by the subpoena of Simel. 

It remains to be seen whether this case will withstand the 
scrutiny of appeal to the Second eircui~. A number of recen~ 
appellate cases articulate potential grounds ~hat could result in a 
failure to sustain the district court decision. One of thes" 
grounds Is the failure of the eour~ to adhere to the basic thruat of 
In Re Grand JurY Hatters, 7S1 F.2d 13 (1st Cir. 1984). In this case 
five defenpe lawyers were served wi~h Federal grand jury subpoenas 
requesting fee and ree source information shortly before they we~e 
ubou~ to start a state court trial Involving the same clients. The 
First Circuit upheld the lower court's decision to quash the 
subpoenas; 

In this case the court was presented with a 
subpoena whose enforcement at the particular moment 
seemed to it likely to entail consequences more 
serious than even severe inconveniences occasioned 
by irrelevant o~ overboard requests for records. 
To call defense attorneys before the grand jury, in 
connection with an investigation of the same 
activiti., for Which their clients Worn s~anding 
trial in etate cour~. while the attor~evs were 
praparing for this major felony trial, could be 
taken a, veiled threat, with such potential for 
harm to the state defendants and the defense bar as 
to require the government to show with some 
p.r'icula~ity why the grand jury's investigation 
required tho execution of the subpoenas at this 
particularly sensitive moment. !S. at 18. 
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~noLher possible basis for reversal can be found In the recen~ 
Second CIrcuIt case of Roe V. UnIted states, No, 84-6319 (2nd Clr. 
April 1, 1985). In a two-to-one doclslon, the Court held that a 
grand jury subpoena to the tarsat's attorney, who hid represented 
Lhe target Cor some eighteen year~, should be quashed unless the 
government shows that the Information It soeks can be obtained only 
Crom the derens& lawyer. The court based this decision upon the 
protection oE the attorney-client relationship: 

First, the unbridled use of the subpoena would 
poLentlally allow the Government, In this and 
Cuture cases, to decide unilaterally that an 
attorney will not represent his client. such a 
puwer of disqualification can undermine and 
debilitate our legal syst~~ by subjecting the 
criminal duEanse ba~ to tho subsorvlunco oC a 
governmental agent. The unrestricted exorcise of 
this power without adequatc justification docs not 
strike us JS necessary or Indispensable In an 
adversary system of criminal justice, pa~tlcularly 
when wo consider the significance of the 
attornoy-cllent relationship and the need for an 
Independent bar. Second, as noted oarlior, the 
right to have counsel of one's choosing In ~he 
defense of a criminal charge Is ot constitutional 
dimensions. Thus, any potential Infringement of 
this right must only be as 1\ last resort •••• 
Roqu\rln& adequato justifIcation vlll prevent tho 
arbitrary dismissal of an attorney, and still 
protect the grand jUry's access to InEormation If 
the Government can demonstrate th~t the attorney's 
testimonY Is not only relevant but that there Is a 
need for it that cannot reasonably be met In some 
other fashion. (Slip Op. pp. 16-17) 

Sheehan and Groh 
Case No. CRF No. 84-198 REC (E.D. Cal. argued April 8, 1985) 

In this case of flt'st Impreulon, the r;overnment in s. 
"contlnulnr; criminal enterprise" forfeltut'e case, Included in the 
Indlc~ment. a request for the Cot'felture of attorneys' feos: 

Any and all fees 1n lhe for~ of currency. real 
andlor personal properly or othet' thing of value 
paid or transferred after November 14, 1984 (the 
dale of the arresll by oc on behalf oC the 
d.rondant and to Lho A~lot'ncy(a) t'opt'osonLlng him 
or a co-dofendant, or as a result of lhi$ IDatter, 
which curroncy, real and/ot' personal property or 
other thlnr; of value Is owned or possessed by 
deCendanL p~lor Lo Lhe tcansfer to aald allot'ney(a). 

Before Indictment, defense attorney Noal Son nett received a 
"No lice Lelter" Indicating that the government sour;ht (or(elture oC 
any attorney's Cees received by him and that any effort to dispose 
of his clients' fees would expose Sonn~tt to criminal proaocullon 
for obstruction oE justice. Counsel for CO-defendant Groh, Albert 
Krel&er, received a similar letter. After IndIctment, both Sonnett 
and Krelger recelved Rute l7(c) SUbpoenas aeeklnr; fee recorda and 
Ceo source InCormatlon of their Clients. The subpoonas have now 
baen wl thdrawn. 

The case has beon brle£ed and argUed, but no dec1slon has been 
announced. 

coNCLUSION AND SlfdHAR~ 

Th. Coregolnt reporl, and ~he CBses cited In It, provide ample 
lll~.tt&tlon oC tho dramatic detrimental Impact that Eorteiture oC 
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a~~orncys' fees Is huvlng on our sys~em or criminal Jus~lce. It Is 
wor~hwhllo sumnlsdzlns chue effe¢~s as IL means of concentratlng 
atLentlon on ~ha magnlLudo and breath of their Impact. 

Accordingly, 1:.h~ following 11s1:. rocibos bhe more sorlous 
rBmlflca~lons of lhe attorney fee forfeiture practice: 

1. It denies an accusod the rlgh1:., under tho sixth Amendmont, 
tQ retain counsel of his or her choice; 

2. 11:. Impedes the ability of such retalnod counsol to rondor 
eefecLlve asslsLance: 

3. It Impairs 1:.he relationship of confidence and 
cenHd(l\\\:.lallty botween an accused and his or hoI:' counolll; 

4. I~ allows ~he governmont to manipUlate the roster of 
counsol, or tQ disqualify counsol by seoklng to compel testimony by 
Lho lawyer against tho cllen~; 

S. lL discourages or dlsallowo competent attorneys from 
a~reelng ~o represent cllon~s In criminal cases which Involve 
al1ego.Hons oC CoeCelture: o.\ld 

6. t~ dlver~s tho eeforts and enorgles or attorneys from the 
preparation or the defense ot an accused by requlrln& them to 
llLlgale Issues rela~ed ~o their a~tornoy-cllent relationship. 

If tho forfolLure practice contlnuea unabated and bocomes a 
widely accepted prosecutorlnl practice, tho resul~ln& effects 
recIted above wIll erode Lhe clements that assure tundarnen~al 
(alrnea. and balance In our criminal justice Dys~om. It Is the ABA 
Criminal Juatlce Sac~lon's concern thaL these elements continue to 
bo an Integral part of our system of Justice that leads to thls 
rosolutlon's adop~lon. 

Respectfully submItted, 

PaUl T. Smith, Chairperson 
criminal Justice Sec~lon 

General Information Form 

To Bc Appended to Roports wl~h Recommendations 

No. ___ _ 

(Leave Blank) 

Submlt~lng Entity Criminal Justice Section 

Subml~~ed By Paul T. Smith. scctlon Chalrparlon 

1. Summary of RecommQndatt.~ 

It Is recommended ~hat the American a.r Association disapprove 
of using ~ho forfeltura pcovlslons and subpoena provisions of the 
"Comprehensive Crime Con~col Ao~ of 1984" against attorneys actively 
represon~lng dofendan~s, unless there Is reasonable srounds to 
belleve the attQ~ney Is enS&6od In criminal activlt1 01:' has acc.ptod 
a r .. to I'tohot I1le&~l IIct:lvlty of a cllellt:. 
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2. Approval by Subml~~lng En~l~y. 

The criminal Juotlce secHon Council approved the recommendo.llon 
a~ Its May 11-12, 1985 meoting in San Francisco, California. 

3. packtround. (Previous submission ~o the House Or rolevan~ 
Assocla~lon posi~ion.) 

Thls recommendation haa not been submitted to the HoUse of 
Deletatos previously. Neither Is thero any existing ABA policy on 
this specific Issue. 

4. Heod for Action a~ This Meotlng. 

Since tho enactment of ~he "Comprehensive Crlmo Control Act of 
1984" In October, 1984, United states Attornoys In corlaln federal 
dls~rlc~s have been using Its provisions to seok forfeiture of feos 
paid to law/ers by clients who are accused of racketeering and drug 
offenses. Attornoys have also boen called before federal grand 
juries ~o tostify concerning activities of clients who they 
represont in these matters. Bo~h thesa practices have hamperod 
defendants who are accused of fedoral racketeering and offenses In 
their effOrts to retain competent counsel of their choice. tt Is 
ImpOrtant that the ABA tako an Immediate position opposing this 
tactic before Its use proliferateD, posing oven greate~ p~oblemB fo~ 
our systom oC equal justice. 

5. statu. of Leglsl.tlon. (1£ applicable) 

No legislation has yet been Introduced In the 99th Congress. 
Howevcr, the Houso Jud Ic lary comml Uee' s SubcommHleo on Criminal 
Justlco held general oversight hearings In April 1985 on tho subject 
oC "defense allorney harassment by U.S. Attorneys' Ofnces." 
Seekins forfeiture of feos and calling attorneys before grand juries 
on matters In which they represent clients are examples of such 
harnssnlent. 

6. Flna~clal tnformaUon. (Estlmale of funds reqUired, tr any.) 

None 

7. conflict of Interest. (If appll~able) 

lilA 

8. Reforralq. 

standing Committees 

AS8oclnllon Standards fllr Criminal Jus Lice 
ELhlcG and ProCessional Responsibility 
Law and National Security 
Lawyers' Responsibility Cor Client Protection 

Sections and Divisions 

corporation, Banking and Business Law 
General Practice 
Individual Rights and Responsibilities 
JUdicial Administration Division 
Appellate Judges' Conference 
National Conference of Federal Trial Jud~eG 
LItigation 
YoUng Lawyers Division 

.. 



Affiliated org~~Qtlons 

The Fodoral Bar Assocl~tlon 
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National AssuclaLlon oC criminal Dorenso Lawyers, Ine. 
National Le&al Ald and DeCendor Association 

9. contact Poraon. (Pdol' to nloe1:tng) 

Thomas c. smith, Associate Director 
Criminal Juutlce section 
1800 H streoL, NW 
Washlntton, D.C. 20036 
202l33t-n60 

Mlchaol Bonder 
Bendor and Treece 
1900 Grant stroet, 
SU ito 11100 
Donver, CO 80203 
303/534-3015 

10. Contact Porson (Who \~1l1 present the repod lo Lho lIou~c) 

sylVia Bacon, SccLlon Delegate 
Jud&e 
Superior Court of tho Dlotrlct of Columbia 
SOO Indiana Avenue, N.W. 
Washington, DC 20001 
20U727-14~4 

Senator MCCONNELL. Thank you, Mr. Sonnett. 
Senator DeConcini. 
Senator DECONCINI. I hav,g no questions, Mr. Chairman. 
Senator MCCONNELL. I think neither Senator DeConcini nor I 

have any questions. 
Thank you both for coming. 
Senator MCCONNELL (presiding]. We will now call on the next 

panel, consisting of Earl Hadlow, vice president and general coun­
sel of Barnett Banks of Floridal on behalf of the American Bankers 
Association; Jerry Berman, chief legislative counsel, American 
Civil Liberties Union, and William W. Nickerson, attorney with 
Leonard and McGuan, here in Washington, a former Deputy As~ 
sistant Secretary of the Treasury. 

Mr. Hadlow, are you going to lead off? 

STA'l'EMENT OF A PANEL, INCLUDING: EARL B. HADLOW, VICE 
CHAIRMAN AND GENERAL COUNSEL, BARNETT BANKS OF 
FLORIDA, JACKSONVILLE, FL, ON BEHALF OF AMERICAN 
BANKERS ASSOCIATION; WILLIAM W. NICKERSON, ATTORNEY, 
LEONARD AND McCUAN, WASHINGTON, DC, A FORMER DEPUTY 
ASSISTANT SECRETARY OF THE TREASURY, AND JERRY 
BERMAN, CHIEF LEGISLATIVE COUNSEL, AMERICAN CIVIL 
LIBERTIES UNION, WASHINGTON, DC 

Mr. HADLOW. Thank you, sir. 
I am Earl Hadlow, vice chairman and general counsel of Barnett 

Banks of Florida, in Jacksonville, FL. I am appearing on behalf of 
.., the American Bankers Association. 

First of all, let me say that the bsnking industry is almost en­
tirely in support of the Government's determination to fight and 
slow down the illicit drug business by a system of strictly monitor­
ing cash transactions. We think that is the tool the Government 
needs. We understand it, and we support it 100 percent. 

It is the primary tool for bringing the illegal drug industry more 
closely under control, and I think it is working. The days wh~n 

1)7-310 0-86--G 
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people brought laundry bags full of money into banks and stacked 
them up and laundered that type of cash are over. 

I just want to disagree very strongly with the preceding witness, 
Mr. Harmon, when he said he thinks the banking industry has 
done a poor job of complying with the Bank Secrecy Act. I think 
the banking industry has done a monumental job of doing this. It 
has been a mammoth task . 
. Essentially we have had to train every person in our bank on the 
intricacies of this act and tell them that we expect 100 percent 
compliance with it. It is a career-threatening error in my organiza­
tion not to comply with this act. 

We have had to design computer programs that not only give 
dual checks on this daily, but ~ive the system the ability to aggre­
gate deposits that come in by I smurfs" in different branches, so at 
the end of the day we can post them and :.:ee if there has been 
l'nore than $10,000 that has come into several different branches. 

The forms themselves are complex and time-consuming .. The 
banking industry has literally spent millions of dollars in comply­
ing with this act, and I think we have really put the pressure on 
the drug laundering business. 

What is interesting, is that of all the recently publicized cases 
where there have been settlements, between the banks and the De­
partment of the Treasury none have involved money laundering. 
There has been no criminal activity involved in any of those re­
ports. They have all involved a single, widely-misunderstood ele­
ment in the Bank Secrecy Act, where banks have been trading 
their own foreign cash back in for American dollars, and they did 
not do it with another American bank, in which case it would have 
been an exempt transaction. But those banks that collect foreign 
money, lik~ border banks in Arizona and Texas, where they get a 
lot of pesos in-Florida gets a lot of Canadian dollars; all the banks 
along the Canadian border, they get those dollars in, and when 
they exchange them with Canadian banks, that transaction is also 
covered by the Bank Secrecy Act and amendment in 1980, and 
nobody much in the banking industry picked that up. After the 
Bank of Boston case, banks discovered that that was covered, and 
everybody went back and did the appropriate filing. And those are 
the millions of dollars of cases that the Treasury Department has 
been regularly fining, giving walloping big fines, too, to all of the 
banks that come forward with this data. There was no crime in­
volved, no money laundering, just the bank. When the money came 
in, if it came in in amounts over $10,000 we would file a CTR. 
When we changed it with a Canadian bank, that is when we did 
~~il ~ 

But the banking industry has taken a black eye because of that, 
and I believe that it has caused the President's Commission to feel 
that we have not been complying with this, and I think it is totally 
unfair in the light of what I consider a magnificent effort, at our 
own cost, to comply with this Bank Secrecy Act and make it 
work-and I think it is working. 

Now, despite all that, we favor the Government's approach now 
to make the money laundering act itself a crime. We believe that if 
it is crafted, narrowly enough as the previous sp&aker said, that it 
would be a good tool, a workable tool, and the Government needs 

___ J 
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it. The banking industry has been taking all of the heat so far if 
the forms were not filed. But it is absolutely unjustified to put the 
entire burden on the fil'st line of the banking industry, which is 
the teller, where the money comes in, to make judgmental ques­
tions about whether or not the money came from illegal sources. It 
is impossible for the teller to have any idea how to do that. What 
they can do is a mechanical job. If it is in excess of $10,000 in cash, 
we can surely file a form, and that, we are perfectly willing to do. 
But to make them make a subjective call on whether it came from 
an illegal source is something that is totally impossible. The "reck­
less disregard" standard as proposed in the bill is not aimed at the 
crook. The crook is guilty; he is willfully doing it. They are not 
trying to get him. The "reckless disl'egard" standard is aimed at 
the banker and other innocent people. And believe me, there are a 
ton of prosecutors that will go for a bank that has itself been vic­
timized by money launderers if they have a chance to do it. 

Just let me give you one example, and then I see I have used up 
my time. 

If a "smurf" comes in and put $5,000 in a bank every day for a 
number of weeks, under the present law the bank is not required 
to report that, and it would fall under our standards that are 
caught by computers and everything, and we would not do that. 
But if the Government catches that money launderer, he will then 
find that he has been depositing $5,000 a day in a certain bank for 
several months, and believe me, a prosecutor will then come 
against that bank and say the bank was in reckless disregard of 
those circumstances, taking $5,000 a day of drug money. That is 
the sort of standard that the banking industry will absolutely get 
strangled with. We absolutely have to have some protection in a 
very narrowly drawn bill, and then we are willing to work 100 per­
cent with the Government as we have been doing now. 

I conclude by saying I think the Government has all of the rights 
under the Bank Privacy Act that they need. The Treasury Depart­
ment already can subpoena. The banks already can turn in people 
they suspect of a crime-and we regularly do it. I do not know 
whether previous witnesses say that it does not happen. My bank 
does it all the time. We tell them that there is a crime suspected 
involving such-and-such an account, and that is it. And then they 
take over from there, after we have blown the whistle on the ac­
count. 

Senator MCCONNELL. Thank you, Mr. Hadlow. 
[Prepared statement and responses to questions follow:] 



160 

STATEMENT 

OF 

EARL B. HAOLCW 

on behalf of 

THE AMERICAN BANKERS ASSOCIATION 

Mr. Chairman and members of the Conunittee: I am Earl B. Hadlow, Vice 

chairman and General Counsel of Burnett Banks of Florida in Jacksonville, 

and a manber of the American Bankers Association Government Relations 

Council. The combined assets of our manbers comprise approximately 95 

percent of the \ndustry total. OUr members range from the smallest to the 

largest banks, and close to 85 percent of them have assets of less than $100 

million. I welcome the oppo,·tunity to present ABA's views on S.571, 8.572, 

S.1335, and S.1385. 

The changes proposed in the Qurrency and Fbreign Transaction 

Reporting Act and the Right to Financial Privacy Act are issues in Iokiich the 

American Bankers Association has a vital interest. 

Dating back to 1970 prior to the passage of either one of these 

pieces of legislation, we have appeared before both the Ibuse and Congress 

to voice our concern and our supPJrt oJ: the tllO acts. The ABA understands 

the challenge that law enforcement officials face in attempting to combat 

drug trafficking and organized crime. The use of financial institutions as 

havens for drug money is as abhorent to our manbers as it is to the public 

in general. \Ie Iooant to ensure a balance between the legitimate need of law 

enforcement to have adequate information on activities of criminal elements 

and the legitimate need to protect the information we have in our 

institutions from unlimited governmental intrusion. 

Perhaps, our feelings were best summed up by Mr. R.L. Wood When he 

appeared before the Ibuse Q)mmittee on Ways and ~ans 0\"1 July 18, 1975, and 

I quote: 

"The right of privacy of an individual's financial records ••• in the 
absence of a known violation of law by the individual involving his 
finances ••• is an l.ntegral element of the American concept of 
political rights of the individuals. These rights have been 
characterized as being protected under our Constitution and \.!Mer 
the cOOloon law." 
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our AsSociation has long supported customer privacy. In 1940, the 

General Counsel of the American Bankers Association said: 

A bank should, as a general policy, consider information concerning 
its customers as confidential, which it should not disclose to 
others without clear justification. Milohnich v. First National 
Bank of Miami Springs, 224 So.2d. 759, 761 (1969). 

The M3A has a long history of supporting the enforcement of the 

currency and FOreign Transactions Reporting Act (CFTR Act). The cooperation 

of the financial industry with Congress and the law enforcement community 

became evident in the earliest hearings on what is now known as the CFTR 

Act, when the former M3A President C.C. SOmmer told the !huse Banking and 

CUrrency Committee that: 

This Association and commercial banks generally are deeply 
interested in the apprehension of criminals and limitation of their 
activities both in this country and abroad. We too are concerned 
with the public interest aspect of the bill and desire to do 
everything in our power to protect that interest. Banks have an 
obligation to their customers to maintain the privacy of their 
personal financial affairs except in response to subpoena or other 
regular legal process. 

The Association shares law enforcement's commitment to detecting 

laundering of proceeds of illegal activities. However I this commitment is 

founded upon the balance between legitimate societal needs and the 

preservation at our customers' right to privacy. 

This shared commitment demands that we, the industry and Government, 

continually remind the public of their duties under the current law and 

clarify the inaccuracies that have surr<.unded the debate over these 

prop:>sals. 

The key policy issue is to determine the appropriate balance between 
the civil liberty interests and the intelligence, law enforcement, 
or other governmental interests involved. 1n some circumstances, 
the law enforcement interest will be great enough to outweigh the 
civil liberty interest. In other circumstances, the reverse will be 
the case. Policy, be it judicial, legislative, or administrative, 
seeks to define the parameters for this balancing process. 
("Electronic Surveillance and Civil Liberties," Office of Technology 
Assessment, Congress of the United States, October 1985, p.12.) 

P.s we focus on the proposed legislation, we should analyze these 

proposals in the light of two critical questions: 1) should the crime of 

money laundering be so broadly defined as to include innocent financial 

transactions?, and 2) does COngress need to amend the Right to Financial 

Privacy Act? 

Senator D'Amato introduced 5.571 and 5.572 which include many of the 

reconmendations issued in October 1984 by the President's Canmissioo on 

~------------------------------------- < ------
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organized Crime. 5.572 would make the act of laundering money itself a 

criminal offense. Anyone Who conducts a single or series of transactions 

involving monetary in~truments using a financial institution with the intent 

to promote, manage, establish, or carty on any lJ11awful activity would be 

guilty of the crime of money laundering. Further, anyone ~no conducts a 

transaction or series of transactions involving monetary instruments using a 

financial institution with knowledge or ~~~ that such monetary 

instruments represent income directly or indirectly derived from any 

unlaWful activity would be guilty of money laundering. 

lhder Senator D'Arnato's bills, the Secretary of the Treasury could 

delegate his "prop::lsed" authority (as prop::lsed in this bill, not currently 

available to him) to exumine relevant data and records of domestic financial 

institutions, to s~non bank officers and employees to produce material 

relevant to recordkeeping, and to take testimony on any data relevant to any 

inquiry under the CUrrency and Fbreign Transaction Reporting Act. civil 

penal ties for violations of the reporting requirements would be raised from 

$1000 to either the &nount of the transaction involved or $10,000. (These 

increased penalties becume law as part of the Cbmprehensive Crime Control 

Act of 1984). The penalties for the first offense of the crLme of money 

laundering would be either a fine equal to the greater of $250,000 or twice 

the value of the monetary instrument involved or up to ten years 

imprisonment, or both. Penalties for subsequent offenses are dramatically 

increased. The act of "criminalizing" money laundering removes the 

differentiation betwe~n the illegal use of banking transactions and the 

~ use of these same transactions. 

In light of the current civil and criminal penalties available 

lJ1der the Bank Secrecy Act, the Secretary of the Treasury has effectiVe 

weapons to combat laundering of proceeds of illegal activities. 

Senator DeConcini introduced 5.1385 which focuses on what has been 

considered a major problem associated with currency transaction rep::lrting, 

the use of exemption lists. 

Under the CUrrency and Fbreign Transactions Reporting Act (31 U.S.C. 

Sections 5311-5322), the Secretary of the Treasury may prescribe or revoke 

an appropriate exemption from the reporting requir~nents. 

L _____ _ 
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However, financial institutions lack sufficient guidance from the 

Secretary of the Treasury as to what constitutes full compliance with the 

exanption requiranents. Senator DeO:mcini' s approach would ensure that an 

institution's exanption list is regularly reviewed by the Treasury. The 

institution would submit, on tl qUtlrterly basis, "a list of customers of the 

financial institution whose trtlnsactions htlve been exanpted." The Secretary 

would be required to "review and approve or revoke the list of exenptions 

within 90 days after the date of receipt." If the Secretary fails to notify 

the financial institution within the time provided, the exanption list would 

be deaned approved. 

This proposal would encourage frequent review of the currency 

transaction reporting exanption lists. These reviews would guarantee that 

the lists are used only for their intended purpose: to exclude from the 

reporting requiranents only those customers clearly intended' to qualify 

under the regulations. This approach is similar to the exanption list 

provisions in H.R.1474 introdlCed by Mr. Hl)3hes, d1airman of the House 

Subcommittee on crime. 

S.1385 would make anyone who initiates a transaction with the intent 

to promote unlawful activity or with knowledge or reason to know that the 

monetary instrunents involved in the tran:Jaction ara derived from unlawful 

activity guilty of the new crime of money laundering. 'Ihe "knowledge or 

reason to know' standard is well settled in criminal law and according to 

the President's Comnission on Organized Crime "is intended to make clear 

that either a subjective or an objective standard of intant may be chosen 

for proof ... " Sentltor DeConcini, like Senator D'Amato, recognizes that 

there is no apparent need to amend the Right 'lb Financial privacy IIct. 

THE ADMINISTRATION PROPOSAL 

On June 2U, 1985, the i'dministration had introduced "The M:>ney 

Laundering and ~lated Crimes 1\01: of 1985," S.1335, ("the i'dministratio/\ 
bill") creating iJlnong other things a new crime of money launderin:l. In 

several ways, the Administration bill resambles S.57l and 572, 

however, unlike S.57l and S.51~, it eliminates most of the current 

protections accorded customers under the Right to Financial Privacy IIct 

(Financial Privacy 1\01:). 
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U'lder the Mministrati.on bill. anyone who condu:::ts. causes to be 

condu:::ted, or attempts to conduct a movement of funds or a transaction which 

in any way affects interstate or foreign commerce, l)~~~ to 

promote, manage, establish, carryon (or tacilitate same) ~ unla\~ful 

activit:!. ~ 2) knowing or with a reckless disregard of the fact that such 

monetary instruments or funds represent proceedS of any unlawful activity 

••• shall be guilty of money laundering and subject to substantial fines and 

imprisomlent. 'l11e term "conduct" inclLrles, but is not limi ted to 

initiating, concluding, or participating in initiating, or concluding a 

transaction. 'l11is crime could require tellers to be capable of determining 

the character of the customer and the origin of funds, regardless of how 

remote. 

'l11e Secretary of the Treasury's authority to examine records, 

papers, and other data of the financial institution relevant to the 

reporting requirements of the Bank Secrecy lIet w::luld be expanded. 'l11e 

financial institution could be required through a summons to produce such 

documents and records at any location within 500 miles of the institution's 

place of business at its 0~1 expense. 'l11e Financial privacy Act currently 

requires the Govermlent to reimburse the financial institution except in 

cases of voluntary disclosure, discovery procedures, subpoenas issued by an 

administrative law judge, and in perfecting a security interest •. The 

Secretary could make the report information available to other ~eral and 

state agencies not only upon request, but also when the Secretary believes 

such information may be relevant to a matter within the jurisdiction of the 

other agency. 

'l11e criminal and civil penalties for violations of the reporting 

provisions under the currency and Fbreign Transaction Reporting Act 

increased substantially. 

The Mministration bill also makes drastic changes to the Financial 

privacy lIet, such as repealing the protective provisron~'~ich require the 

customer to be notified when his or her financial records have been 

transferred within the Govermlent; removing the requirement that the 

records obtained under a ~eral grand jury subpoena be returned: and the 

abandoning of the protection of financial records fr~ th~ whim and caprice 

of the Govermlent. 
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Money laundering as a Crime 

'!he ABA supp;>rts mak! ng the launder! 1'9 of proceeds of illegal 

activities a crime, provided that, at a minimum, specific criminal elements 

such as intent and scienter are inclUded in the definition. '!he crime of 

money laundering must be drafted with precision so as to exact the most 

ef.fective, fair result. First, the thrust of any newly defined crime of 

ftmoney laundering" should be on the ind ividual \>ho ini tiates or is knowingly 

involved in a transaction with the intent to promote illegal activity or 

with knowledge that the transaction represents income derived from illegal 

activity. '!his defl.nition ""uld affect customers and O11ployees of financial 

institutions alike. 

In addition, It should be noted that related abuses by financlal 

institutions and their employees will continue to be covered under the civil 

and criminal penalty provisions found in the CUrrency and Fbreign 

Transaction Rep;>rtiOJ Act. Fbr example, the civil penalties for willfully 

failing to comPly with the currency and transaction rep;>rtil'9 requirements 

inclUde a fine of $10,000 for each violation, for each day the violation 

continUes, and at each office, branch, or place of busines~ ~t \>hich a 

violation occurs. Additional civil penalties of up to the amount of the 

monetary instrument for which the CBp;>rt was requi red may be imp;>sed on any 

person not filing a rep;>rt, or filing a rep;>rt containing a material 

omission or misstat011ent. Each person \>ho willfully violates any of the 

reporting requirements is also subject to criminal penalties and a fine of 

up to $250,000 or imprisonment up to five years, or both. If the 

violations are part of a pattern of illegal activity involving more than 

$100,000 in a 12-month period, then the criminal penalties are increased to 

$500,000 or imprisonment for up to five years, or both. 

'!hese current civil and criminal penalties coupled with the new 

crime of money laundering, as it is proposed in Senator DeOoncini's 

bill, should be sufficient to meet legitimate law enforcement needs. 

Definitions 

" Transaction" 

The first of many problems in the Administration1s bill is found in 

the definitions section. The term "transaction" would include, for example, 
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any purchase, sale, gift or transfer. This could cover payroll checks and 

purchases of real estate. such a definition will, in effect, 

indiscriminately change many legal banking transactions into suspected 

1l1ll<Jal activities. The definition of "monetary instrlJnents" no longer 

limits itself tu the historical source of laundered funds (e.g., coin and 

currency). S.1335 would mako even personal checks a monetary instrllnent. 

8.1335 defines "unlawful activity" to include any state or federal felony. 

All state felonies involving money would be federalized. ~ain, this 

proposal would put state and local, laws into the federal government's 

arsenal. 

"Reckless Disregard" 

The Administration'S definition of money laundering will now cover 

persons who cannot be shown to have actual knowledge that the monetary 

instrllnent received 0[' handled in a tranaaction io dorived from 

unlawful activity.Rather, anyone who roceives or handles monotary 

instrllnents in reckless (Jisregard of the direct or indirect sourco of the 

funds would be guilty of monoy laundering. 

The standard proposed by the Justice Department hao been criticizod 

recently by the Attorney General of california who called "reckless 

disregard" an unclear standard which will pose compliance difficulties and 

unnecessarily complicate prosecution of the offense of money laundering. 

The california legislature has proposed a money laundering statute which ia 

draWl fairly and only covers activity that is engaged in "knowingly." 

In a staff memorandlln speaking to the standard of recklesa disrOQard 

prepared for the members of the House Subcommittee on Crime, it was pointed 

out that: 

under the reckless disregard state of mind, the government could 
prosecute any and all employees who receive and cash or deposit a 
paycheck of a corporation that was guilty of a felony that resulted 
in a profit to the corporation since their salary is derived 
directly or indirectly from the proceeds of the crime, e.g., 
employees of E.F. Hutton, General Electric, etc. 

This would be, in our opinion, a clear example of the overbreadth of the 

crime. El'nployees of E.F. Uutton, General Elec;trlc and the financial 

institution would all be gUilty of money lalllderlng. 

_~_J 
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The Right to Financial Privacy Act 

under the ~ Right to Financial privacy Act, 12 U.S.C. Section 

3403, a financial institution, its officers, employees, or agents may notify 

the government that it has information which ~ be relevant to a possible 

violation of allY statute or regulation. In addition, the current Financial 

privacy Act allows for the examination by or disclosure to any supervisory 

agency of financial records or infonnation in the exercise of its 

supervisory, regulatory, or monetary functions with respect to the financial 

institution. These two current sections of the Financial privacy Act rnake 

available all the information that the Government needs to effectively 

combat money laundering. 

The Administration Bill makes dramatic changes to the Financial 

privacy Act. 5.1335 \;Quld aIOefld these current provl.dions to allow financial 

institutions to provide financial ~ to Government agencies if the 

institution has only!! ~ ~ beli~ in .!.S! jLrlgment that they ~ be 

relevant to a possible violation of any law, statute, or regulation relating 

to crimes by or against financial institutions or supervisory agencies. 

under the Administration bill, this information may inclLrle n<mes and 

account nlJllbers and other identi fying information concerning tr.Q "suspected 

illegal activity." This proposed change not only charges financial 

institutions with determining possible relevance, but also directly repeals 

the current prOVision which prohibits a financial institution from 

relinquishing the actual financial records or copies thereof to any 

Government authority except in accordance with the specific protective 

provisions. 

'l'he Right to Financial Privacy Act was enacted to protect customers 

of financial institutions from unwarranted Government intrusion into their 

financial records while, at the same time, permitting legitimate law 

enforcement activity. '!'his protection of ir~ividual privacy inclLrles 

assurances that the customer would be given prior notice of the Government's 

attempt to gain access to his or her bank records (except under specified 

circumstances) , and that the customer be given the opportunity to contest 

Government access in court. '!'he Cbngressional concern over protection of 

privacy as found in the Financial Privacy Act postdates the currency and 
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Fbreign Transaction Reporting Act. Congress enacted the Financial privacy 

Act in response to U.S. supreme Court's decision in u.s. v. Miller, 425 U.s. 

435 (1976), which held that customers had no legally recognizable 

expectation of privacy in account records maintained by a bank. Two years 

prior to the ~ decision, the SUproo~e Court in 'l11e california Bc'\nkers 

Association v. Schultz, 416 U.S. 31(1914), upheld the CFTR Act against 

arguments that its recordkeeping requirements infringL>d on constitutionally 

protected individual privacy. 

The Administration's amendments to Section 3413 would give the 

Goverl111ent the best of both 'tI:Irlds, that is - the Goverl111ent could receive 

the actual financial records with little or no effort. No effort would be 

needed because bankers would be "deputized" and directed to make 

pro5ecutorial detenninations on what possible violation of law had o~curred 

and ju:lictal decisions on the relevancy of the "evidence." In the event 

that the deputized bankers failed to exercise their new prosecutorial and 

ju:licial authority and did not relinquish the records, the Government could 

rely on the supervisory agencies whO will also be anned with the same 

blanket "authority." BecauSe this amendment: begins with "Nothing in this 

~ shall apply When a financial institution or supervisory agency ••• 

provides records with reason to believe may b~ relevant ••• ", the effect 

'tI:Iuld be that!!!!. of the protections of the Financial Privacy Act would be 

lost if a bank or a supervisory agency turned over actual financial records 

with a mere reason to believe that they may be relevant to a possible 

violation of ~ law relating to crimes by or against financial institutions 

or supervisory <1gencies. 'l11e act of turning over records would get any bank 

out from under the "burdens of the Financial privacy Act." Failure to turn 

over financial recol'os would put the bankS at risk of being charged with the 

crime of money lal.lldering. 

Transfer of Records 

Under the current Financial Privacy Act (Section 3412) financial 

records obtained under the Act can be transferred to other agencies when the 

transferring agency makes a certification in writing that "there is reason 

to believe that the records are relevant to a legitimate law enforcement 
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~ within the jurisdiction of the receiving agency or department." In 

addition, the Financial Privacy lIct cloorly provides that supervisory 

agencies are free to e~change and disclose examination reports or other 

information with other supervisory agencies. According to the Financial 

Privacy Act, the Secretary of the Treasury is a supervisory agency for CFTR 

lIct purposes. 

Tho Jldminiotrae.ion bill agilin prop::lses to relax the "are relevant" 

requirement to a o.eaker "milY be relevant" otandard, once again replacing 

objectivity with speculation. The runendment states that nothing in the 

Financial privacy Act would apply when financial records obtained by an 

agency ar Department of the U.S. are transferred to another agency of 

department if there is ~ .!:!? ~ that the records ~ ~ relevant to 

!!. ~ within the jurisdiction of the receiving agency or department. We 

must question the need for the expansion of authority when Treasury as a 

supervisory agency is already permitted to exchange examination reports or 

other information with other supervisory agencies. Further, the Financial 

Privacy lIct does not prohibit the disclosure of financial records or 

information to ilny supervisory i1gency. Once agilin, the Financial Privacy 

lIct would not apply if the transfer of records was believL~ to may have been 

relevant to "a matter" within the jurisdiction of the rEiceivin~ agency or 

department. prudence r.lanands that \..e define just what "a matter" within 

the jurisdiction ••• includes. NOtwithstanding the gross deviation from the 

principles behind the Financial Privacy lIct, this amendment should, at the 

very least, address itself to legitimate law enforcement activity rather 

than II mere "'11atter." 

~d Faith Defense 

Under current law, a financial institution Ciln notify t~e Government 

that the institution has information which may be relev~nt to a possible 

violation of ~ny statute or regulation. In addition, a financial 

institution that discloses financial records "in good faith reliance upon a 

certificate of compliance with t~e Financial privacy Act by any government 

authority" will be protected trom liability for improper disclosure. 

The legiolative history of the Financial Privacy lIct cmph~sizes that 

"if a bank gran~ accoss to records based only on an or~l request ••• it: 
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loQuld not: be acting in good faith." (See H.R. Rep. No.13831, 95th O:>og., 2nd 

session 218 (1978)). The good-faith defense, currently available, is 

eKpanded under this Administration bill to include the defense of simply 

havirq a good-faith "belief" that such records ~ E£ relevant to n possible 

violation. What protections are left to the customer if financial 

institutlons are given this ambiguous defense? 

CUst~ner Notification 

Under Section 3402 of the Financial Pr~vacy Act, the government may 

have access to or obtain copies of the financiel records of a customer li if 

the customer authorizes such access; 2) by means of an administrative 

subpoena or summons; 3) in response to a search warrant pursuant to the 

Federal "Rules of Criminal Procedure" I 4) in response to a judicial 

subpoena; 5) or in response to a formal written request to the financial 

institution. The Financial Privacy Act generally requires the government to 

give notice to the customer of an order or request for records. However, in 

order to assist law enforcement efforts, customer notification can be 

delayed under Section 3409 of the Financial privacy Act (12 U.S.C. 3409). 

Customer notification can be delayed MIen: 

* customer records are disclosed pl~suant to customer authorization; 

* a financial institution is served with an administrative subpoena 

and summons; 

* records are disclosed pursuant to a search warrant; 

* a finoncia1 institution hilS receIved a formal written request; or 

records pertainirq to customer financial transactions have been 

transferred from one government agency to another. 

A delay order may be granted by an appropriate court if the 

presiding judge or magistrate finds that: 

* the investigation condu:::ted is within "lawful jurisdiction of the 

Government authority seeking the financial records"; 

* there is reason to believe that the records being sOI~ht are 

relevant to a legitimate law enforcement inquiry; and 

* there is reason to believe that the notice will result in 

a. endangering the life or physical safety of any person; 

• 
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b. flight from prosecution; 

c. destruction of or tampering with evidence; 

d. intimidation of potential witnesses; or 

e. otherwise seriously jeopardizing an investigation or official 

proceeding or unduly delaying a trial or ongoing official 

proceeding to the s~ne extent tiS the othar specified 

circLl1lstances. 

The court may grant the requested delay for a period of up to 90 

days. The .goverrment also has up to ninety (90l (fays after serving a search 

warrant to mail a copy of the warrant to the customer's last known address. 

The governnent authority may also apply to a court for a ~ delay in 

the mailing of the notice of upto..!!!Q days following tho aervice of the 

warrant. The delay order also prohibits a financial inatitution fr~n 

disclosing to the customor that records have been obt~ined or that a request 

for records has been made until expiration of th~ delay period. 

The fdministration bill repcills the prottlct:ivc provisions whiCh 

require the customer to be notified when his or her financial rccord have 

been transferrod within the Government. customer notification, like several 

other protections in the Financial Privacy .a.ct, has fallen prey to a lack of 

understanding and misrepresentation about the current l£ll~. The following 

are tllO examples. 

111e Jl.IStice D:lpartment recently told an atxlience at a Bank secrecy 

Act Seminar that the delayed notice prOVisions in the Right to Financial 

privacy Ac~ were ineffective and impeded law enforcement efforts because of 

the "rand.;mness" of ju:Hcial approval. The truth behind this statement can 

be found in the annual report provided to Congress by the Administrative 

Office of the united Scates Courts on the Application for Notice Delay under 

the Financial Privacy Act (copy attached). In the report, it is shown th~t 

since the Act's inception, onl.y 30 delay applications have been filed by 

Federal Government agencies and ~ 30 were approved by the court~. 

Recently, the Justice Department in a letter to the editor wrote 

that tho AdminiRtration bill ranoved the customer notification requirement 

in "three limited types of eases: narcotics trafficking, money laundering, 

and embellzlenent conrnitted T.\gainst a bank or bank supervisory ~ency." 

However ,this is ~ the case. Justice omitted the most far-renching 
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language that is the new section 3413(1) which reads in part that nothing in 

this title ... shall apply when there is a mere reason to believe in the 

relevance of any possible violation of any law relating to c,imes by or 

against financiill institutic;.s or supervisory agtmcies. 'Ihis does not even 

approach the wide area of activities that loXluld be inc!lXled in the vague 

definition of the new crime of money laundering. 

preemption of State Privacy ta~ 

Section 3(g) of 5.1335 adds a preemption p,ovisi~n t~ the Right to 

Financial-Privacy that preempts "any Constitution, law or regula(.ion of any 

state or political subdivision thereof, us well as any administrative or 

jLrlicial interpretation of such provision, that is not identical to this 

bill" and "that is more restrictive of disclosure to a Government authority 

concerning a possible violation of any statute or regulation tha~ the 

provisions of this title and regulation promulgated thereunder." 

This proposal contradicts the long-held belief in states' rights. 

By pre<:mptin;! state constitutions, state laws ahd jlXlicial interpretation, 

the Administration is taking away the right of tbe state to decide how it 

will protect the ?rivacy of its citizens. Several states specifically 

guarantee a right to persOn/ll :>rivacy in their constitutions ,1 Others have 

enacted detailed statutes ~t .. lning financial privacy.2 In ~~as, for 

example, financial institutiQns are required· to give notice to ~ustomers 

priur to disclosure. customers in Te~as are provided with notice and 

challen;!e procedures, california requires a depository institution to 

balance the goverrment I s need for the information with the customers' right 

to privacy.3 

Mr. Chairman, members of the committee, we ~oPE\:~ou, will Ciccept our 

comments for what they were intended -- constructive criticism. The 

industry ! represent has as great if not greater an interest in stemming the 

flow of money from illegal activities into legitimate business as does any 

other industry. We believe, however, that merely creating a broad crime of 

money laundering and removing certain rights to privacy'will not fulfill 

this comuitment. 

L-_______________________________________________________________ _ 



173 

As we pointed out in our testimony, the government today has access 

to ~ssive amounts of reports and information from financial institutions 

and has both the authority and ability to obtain additional information. 

The information that is available and potentially available needs to be put 

to effective use. 

Finally, Mr. Chairman, this se~ns to us to be a good time to have 

financial institutions, law enforc~ent officials, and Congress, as well as 

other interested parties, sit down and discuss what information is 

available, what information is needed to stop the flow of illegal funds, and 

how we can utilize this information while protecting the rights of our 

customers and your constituents. I will be happy to respond to any 

questions you may have. 

ENDNOTES 

lAlaska, Arizona, California, Florida, Hawaii, Illinois, Louisiana, 
Montana, New York, South Carolina, and \'I3shington. 

2caHfornia, Maine, oregon, and Texas. 

3At least fOUl states parallnl the Federal Right to Financial 
Privacy Act (California, Nevada, New Hampshire, and oregon). other recent 
laws on financial privacy on the state level include: Minnesota which 
prohibits any government authority from gaining access to or copies of the 
contents of financial records of customers of a financial institution unless 
the records first are reasonably descrtbed and then either the customer 
authorizes the disclosure, the records become the subject of a search 
warrant or a judicial or administrativa subpoena, or the records are 
disclosed pursuant to a criminal investigation. The act requires the 
government authority seeking access to llotify the customer within 180 dClYs 
unless a delay Gf notice is obtained, and proposals such as H.B.286 in North 
Carolina which would limit government access to a customer's financial 
record and provide a delay notice mechanism 1 and Senate Bill 1014 in New 
Jersey which is also modeled on RFPA. The North Carolina proposal is a 
direct result of the concern expressed by residents of a state court 
decision on financial privacy. An elcample of the consternation caused by 
tampering with customer rights can be seen in an attached editorial from the 
News and CbserVer in Paleigh. 
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ATrACltMENT #1 

REPORT ON APPLICATIONS 

FOR DEIA YS OF NOTICE 

AND CUSTOMER CHALLENGES 

UNDER PROVISIONS OF THE RIC!fT 

rro FINANCrp.,L PRIVACY ACT OF 1978 

FOR CALENDAR YEl-..P.. 1984 

• 



JOSEPH F SPANIOL, JR 
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ADMINISTRATIVE OFFICE OF THE 
UNITED STATES COURTS 

WASHINGTON, O.C 20544 

Report of the Director of the Administrati" )C!ice 
of the U.S. Courts 

Oft 
Applications for Delays or Notice and CUstomer 

Challenges Under Provisions of the 
!Ught to Financial Priyacy Act of 1978 

This IS the sixth report submitted to Congress in accordance with the provisions of the 
Right to Financial Privacy Act of 1978, Title 12 U.S.C. Section 3421(a). The report covers the 
period from January 1, 1984 through December 31, 1984. The following text explains thCl 
reporting requirements of the statute IlIld provides a summe,ry IlIld analysis of reports 
submitted by clerks of the U. S. district courts. 

Sincerely, 

J;" F''''~}' 
Deputy Director 

April 1985 



176 

CALENDAR YEAR 1984 REPORT ON APPlJCA'I10NS FOR 
DELAYS OF No'nCE AND CUSTOMER CIIALLENGES 

UNDER PltoVtSIONS OF THE 
IUGUT TO FINANCIAL P/uVACY ACT OF 1978 

Reporting Requirements of the Statute 

Title 12 U.S.C. Section 3421(a) requires the Director of the Administrative Office of 
the U.S. Courts to report to Congress on the number of applications by U.S. government 
authorities under Section 3409 for delay in notifying a customer that access to the customer's 
financial records has been requested, The Director is also required to report the number of 
actions initiated by customers under Section 3410 to enjoin a government authority from 
obtaining financial records. This report includcs the number of notices of delay sought; the 
number granted under each subparagraph of Section 3409 (a)(3); and the number of customer 
challenges to relcase financial Information to U.S. government authorities. 

Summary and Analysis or Reports 

Applications by Government Authorities Cor Delayed CUstomer Notice 

DJring calendar year 1984 ten applications for delayed customer notice were filed by 
Federal government agencies. The Federal Bureau of investigation in the District of Nebraskfl 
applied for all ten and was granted a 90-day delay of customer notice. 

Table 1 Indicates the total number of applications for delayed customer notice filed by 
gOl/emment agencies during 1979 through 1984. A total of 30 applications have been filed by 
val~ious government agencies since the Act went into effect. 

All requests applied for under the Act were granted because it was believed that 
customer notice would result In one of the following actions: 

destruction of or tampering with evidence; 

flight from prosecution; or 

serIously jeopardize an investigation or 
official proceeding or unduly delaying a 
trial or ongoing official proceeding. 
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'fable 1 
Applications by Governmcnt Authorities for Delayed Customer Notice 

Pursuant to Title 12 U.S.C. Section 3409 
For the Calendar Years 1979 through 1984 

Total Number Number of Reason Granted 
Delayed Customer of Delayed 

Calendar Customer Notice Applications 

A I B I c I D I Year Applications Granted I Denied 

1979 15 15 ~ 

IP80 2 2 ~ 

1~81 2 2 ~ 

19~2 0 - ~ 

1983 1 ~ 

1984 10 10 -

Reason Granted: 

(Al endangering life or physical saCet>' of any person; 
(B) flight from prosecution; 
(cl destruction of or tampering with evidence; 
(D) intimidation of potential wi tnesses; or 

~ 14 

- 1 

- -
- -
- -
- -

(El otherw ise seriously jeopardizing an investigation or official 
proceeding or unduly delaying a trial or ongoing Official proceeding to 
the same extent as the circumstances in the preceeding 
subparagraphs. 

Customer Challenges 

~ -
1 -
1 -
~ -
1 -
" -

E 

1 

-
1 

-
-

10 

Under Title 12 U.S.C. Section 3410, a customer may challenge the right of a 
government authority to obtain hislher records from a financial institution by filing suit in the 
appropriate U.S. district court. Ouring 1984 a total of six customer ehallenges were filed 
against two government authorities. Five customer challenges Wllre {Hed against the 
Securities and Exchange Commission and onc was filed against the Secretary of Agriculture. 
Of the six challenges filed, three were dismissed and three were denied. 

A total of 57 !!ustomer challenges ha-.;;, been reported med in U.S. distri!!t courts since 
the Act became effectlvc on March 10, 1979. A review of the data from the civil CQver sheets 
I1I1d the court docket sheets has shown that one case reported in Indiana, Northern as pending 
Cit the end of 1982 and 1983 was not a customer challenge. This case was filed as a Social 
Security benefits claim (challenging II decision made by Social Security, not a customer 
challenge). 

In thc 1983 report the one casc I'cported in Connecticut as pending at the end of 1983 
was denied 011 January 3, 1984. 

L _______________________________________________________________ ~ 
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ATTAC!L\lliNT #2 

NEWS & OBSERVER 
"ALEIGH, N, C. 

'1.13:1.000 So I 60.000 

AUG-23-84 

~;; Th[;·:;'-;-;;P;P;;:;s·oPfui071.. . _, ., .~-'.-

·:'[c·· 'M~~~g i)~i~~t-y.lo·S~ 
'. . Under thc Rlgtlt' to Financial change C~r ~late' recognil\OIl rlng~ 

., - Privacy Act oH97s,'b.ilnk custom- h~lIow. • 
C~ gained p~otecllon against leder- . CUSlpmen haye a right to c,~ 

._ ., al a encles inS ecUon 01· their b to maintam confidentiality 
.:;::: tI WI au ell' ab.a.ut ansac 10'1 an e f t6 
> : know ega, The ae . req • 0 10US or [0 a e via a Ions oC -:f-
~" Rovernment to Jlotily a pel'lion l'.~~~a~u~s~;q~~~~~!@r!j 
~ h whose records 'w~e lo~ght (rom: oI n e case,. 
~ l banks and In CnoYIDCe - CQlld. Il however, estate's crlminallnves­
~" chaUenl!cd, th~j tbo mvestl~n Ugators said only that they "bad 
, \: was lusblted. But North C .. rmii-· reason to believe" that Uu,jr look at I i 1~/lS h~ve ~en Informed in a the records would be in the best 
,l dLSturblng ruling by three judges oC Interest 01 jILSlico. ThaL's /.lot good : I. the state. '::ourt oC Appe,als that lh,e • enough. . 
: ' same kind of restraint doeso I • . . . 
,f' apply to state agencJes. ". ,In the o[1I01on Wntta, by Judge 
: I JOhnsoil. the panel does oller a t r IC this rejection o( an appeal by cauUolUllj' note. The ~late, say the 
: North Carolina National B'lOk is judge!l~ should make" mo,'e com-
o al10wed 10 stand, the General As- . plete statement of the circum-
• sembly must pass remediallegisla- Slances behind ils pelilion and show 'l tion as quickly as possible. Other- how disclosure would serve JILSlice. 

wise, criminal Investigators 'will This still begs Ule question oC 
• , hold (ishing ri~hl.s to every private 'whether - perhaps out of mere, 

bank account III Ule state with only curiosity 01' on a hunch -lh.! state. 
• a nod Cram a judge needed to should be perltlJttetl. La dll! .around 

. ~":'. exercise \hcm:-- "-In :rlle~llh'slJiulk accuunts. Where 
• - .' .' ' ..•• , '. do . the. Fo~rth Amendment saiej', 

~ -~ Th13 . alarnllllg state oC alCal~ ""'1rds bCglO for the customer?. . 
~ ., sIems from a ruling' by Jud~es .- .'.. .' .••• _.... .' \ ...... :! 
~ ~ Clifloo ·E.· JohrLSon, 1t.A .. HCflrlck II Tho panel JILStlCics ils.. ruling, !ri 
~ • and Cecil J. 11111 \Jpholdinll an order part, with. the argument that It'S" 
r • issued by Superior Court Judge difficult for law-enforcement agen-

I 'Russel1 G. Wal:tel': He dirl,'dcd : cies to get al bank records In the 
, . NCNB in Guilfotd County La give-.; early stages oC investigation. Pro­

the st:lte access to a eILStorner's : ceedings cnllinll (01' a grand i1ff,a 
, . records and told the bank it mILSt:· lin'aTh& 01 probable cause or LSSy­
: :' • not nolify thc customer of lhe aoce 01 suopoenas or warrants are 
.; ..... , . examination Cor 90 days, The court . tiffie-consumlIlg and eX.2!lnslvs., .. 
" ':lYS that the bank had no standang tpcrly Ani that'S iii it sh/jjjid 

• t~ plead a cILSt,omer's cOllslilulional ~ Th rocedures w ' ~ 
right In that situation. But a 9O-day precise I ;nveSli S. ~ r gag also removes the individual'!! Cr an roun e 
chance to :lrgue agaillSt the Inva- re r WI 

• sion ol his records. . Ciclen c~~e. IC the law permits 
~ 'I j d' d thiir sarI of thing - aod [hat 

':.' The DPPe3 s court u ges actc cerl:urily IS aD Mue Cor a higher 
• essentIally ~n th.1t I!round that a court to decide _ then the law, to r I corpol':llIon a 'right· to, F~urlh. quote Finley Pelel' Dunne'~ Mr. 

I 
Amendment search. and s.elzure Ooley "is A DSS a idiot .. 

'protection Is much more limited 0, , • • 
• than an individual' •. The obvious 

: ' problem with this lJ; that lhe Inves-
I ' tigalo.rs wanted to examine a cu~-
I ~ tomer' ~ tln:lnccf, not lhoslI of th 
I b:lnk. Thus the'panel's argumen ! that a bank mU6t ~ubmit to "e 

haILStlvc' .st:ato scrutiny". in e -..., . 

,·1 
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Questions for Mr. lIadlow 

fron 

Senator DeConcini 

1. Mr. Hudlow, what is a bank's present responsibility under the Right to 
Finuncial Privacy Act? 

Mr. Hudlow: The banks present responsibility under the Right to 
FinancIal Privacy Act is procedural in nature. That is, it is 
precluded fron releasing records to governmsntal authorities except: 
under certain specific conditions. 

2. Do you believe the Right to Financial Privacy Act is effective in 
protecting the legitimate financial privacy interests of organizations 
ard individuals? 

Mr. Hadlow: Yes, as to individuals, but it does not really protect 
organizations. 

3. The Administration bill charges financial institutions with ~etermining 
whether information may be relevant to a possible violation of law. 
Doesn't this place an awful lot of responsibility on bank officials? 
You are supposed to determine (1) whether a violation of law ~ exist, 
and (2) the relevance of information you may possess. Can bank 
officers adequately carry out these responsibilities? 

Mr. Hadlow: Yes, in reulity it would not be senior managt;luent in a 
bank, but tellers and branch munagers who would make these 
determinations. 

4. You are protected under the exemption of the Right to Financial Prl vacy 
Act only if you have "reason to believe" the information may be 
relevant. What happens if a court determines later that you didn't 
have such "reason to believe"? Do you know what this standard 
requires? Could you compare it to what your responsibilil;'~s are at 
present under the Right to Financial privacy Act? 

Mr. Hadlow: If the Court determines we did not: have "reason to 
believe", then I assume we would be libel in a civil action for actual 
damages and punative damages. 

Current standard in section 3403 (c) speaks to a relevant standard and 
this is, in my opinion, something more than a mere supposition. 

S. S. 133S would make it a crime for anyone to participate in movement of 
funds with reckless disregard of the fact that such funds reDresent the 
proceeds of unlawful acttvity. What do you think this means in the 
context of nermal banking operation? How would you advise your 
employees as to their responsibilities under this provision? 

Mr. Hadlow: First, let me say that to the best of my knowledge, 
"reckless disregard" is a tort term, and is not frequently used in 
criminal statues. Second, I can only reiterate the point made in the 
staff memorandum prepared for the House subcommittee on Crime. 

"Under the reckless disregard state of mind, the government could 
prosecute any and all employees who receive and cash or deposit a pay 
check of a corporation that was guilty of a felony that resulted in a 
Drofit to the corporation since their salary is derived directly or 
indirectly from the proceeds of the crime ego employees of E.F. Hutton, 
etc." 

It seems to me we don't want to put the Hutton employee und the bank 
teller in jail. We want to put individuals who try and shelter what 
they know ure illegul proceeds. Let's narrow the definition, and make 
it as specific us possible. We need to convict the guilty not hurass 
the innocent. 
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Questions for Mr. Hadlow 

from 

Senator Biden 

1. position on further defining what Banks can turn over to law 
enforcement. 

Mr. Hudlow there is a provision in the Administration's bill section 
3(c) that seeks to clarify the types of information that Banks can 
initially turn over to law enforcement concerning suspicious activity. 
What is the banker's position on this section? 

Mr. Hadlow: We had a difficult time ulh~erstanding why this section was 
In the bill. The regulatory agencies are currently requesting all of 
this information al~ more in the new criminal referral forms. I would 
lil~e to submit a copy of our comnent letter* to the Comptroller of the 
Currency on this subject. 

We have no objection to giving specific information on a suspected 
crime as long as the statute delineates the specifics, and does not 
require we turn over our records to the governmental body. 

2. Bank responsibility to comply with the law. 

Mr. Hadlow, I wonder if you could tell us what responsibility the 
banking institution has in complying with the provisions of the Bank 
Secrecy Act and where does the banking comnunity draw the line on what 
their responsibility should be to help prevent crime? 

Mr. Hadlow: There is no problem with complying with either the Bank 
secrecy Act or the Right to Financial privacy Act. Banks now turn over 
information which may be relevant to a possible violation of a statute. 

We also have any obligation to our customers not to allow the 
government to use benks for fishing ex~itions tnto their financial 
records. 

As I pointed out earlier, financial institutions were found guilty of 
failing to file CTR's, not of taking part in criminal activities. 

* ATrACHED 
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Office of the canptroller of the CUrrency 
5th l'loor 
490 L'Enfant Plaza East, S.W. 
~shiN;!ton, D.C. 20219 

AMERICAN 
O;.>,NKERS 
ASSOCIATION 

1120 Connecticut Avenue, N.W. 
W,\shlngtoli,D.C'. 
2003G 

txtcunVt OIRtCTJR 
GOVERNMtNT RtLATIONS 

[dw,ud L. Yingling 
20Zl467'4097 

R:!: Docket tb. !J5~14, Ilep:>rts of 
Suspected Crimes. 

D!ar Ms. Carter: 

. In resp:>nse to the notice of prop:>sed rulemaking on Rep:>rts of 
Suspected crimes, published in the AUgust 28, 1985 Federal ~ister, the 
American Bankers Association is submittiN;! these c~e American 
Bankers Association is the national trade and professional association for 
America's full service banks. Our Association is comprised of approximately 
12,000 member banks, representing almost 90' of total industry assets. 

'ltle Office of the Comptroller of the currency (OCC) is prop:>siN;! to 
require national banks to use' either the wLoN;! criminal Referral Form" (LoN;! 
Form) or the "Short criminal Referral Form" (Short Form) when rep:>rtiN;! the 
occurrence or discovery of any known or suspected criminal violation of any 
applicable Federal or state statute, or any mysterious disaPaearance or 
unexplained shortage of bank funds or other assets. 'ltle Short Form lIQuld be 
used when the suspected anount of loss \\\!IS less that $10,000 and lIQuId 
require information such as the approximate date and dollar amoLmt of loss, 
the type of crime, a brief sURnary of the violation, the identity of any 
person suspected, and the location of the offices to Ioohich the rep:>rt is 
beiN;! sent. 'ltle LoN;! Form lIQuId be used when the suspected amount of loss 
~s greater than $10,000 or Ioohen the loss involves a bank insider, executive 
officer, director, or principal shareholder. 

'!tIe prop:>sed regulation lIQuId no 10N;!er require rep:>rts on mysterious 
disappearances or unexplained shortages of $1,000 or more if they were due 
to errors lIhich had been discovered and corrected within seven business 
days. \'chen a national bank is in doubt as to whether or not to file a 
rep:>rt, the prop:>sal recomnends that a rep:>rt be filed. For eXCIlIple, a 
custaner's pattern of cash depOsits of just uooer $10,000 may not trigger 
the Bank secrecy Act currency reportiN;! requirements, yet may indicate the 
existence of a money laundering operation. 'ltle o;:c illJ3g~sts that a criminal 
Referral Form could be used to rep:>rt such activity. 

lhcler current regulations, a national bank is required to make an 
illlnediate written rep:>rt to the OCC, the U.S. Attorney, the mI, and the 
bank's bonding com~ny Ioohen known or suspected thefts, embezzlements, check­
kiting operations, misappropriations or other defalcations or other criminal 
violatloM involving bank personnel or bank funds occur. Rep:>rts on 
Ryaterious disappearances of bank funds of $1,000 or more are also required. 
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A na,eiond bank is requil:ed to include tho identities of persons suspected 
and the reason.s tor slXlh suspicion in the report. 12 crn Section 7.5225. 

The American Bankers AsSOciation shares the concern of the ace an~ the 
law entorcement community over the presence of criminal activity in national 
banks. Ib~ver, our Association believes that the proposed implementation 
of the Criminal Referral Forms as a means to identify patterns of criminal 
activity and apprehend perpetrators of crime in national banks raises a 
number of significant concerns. The proposal ~Uld "deputize- bank 
personnel, is overly vague, would subject banks and bank personnel to the 
risk 'of &dditional liability, ~Uld place an OVerwhelming burden on bank 
resources, and l>IJuld not effectively move the acc or law enforcement closer 
toward their stated goals. 

Deputize Bank Personnel 

'!hc proposed rule l>IJuld expand the current requirement for national 
banks to report known 01:' suspected criminal violations involving bank 
personnel or bank funds, by adding a requirement to report any known or 
suspected criminal violation of any section of the Lhi ted States Code or 
applicable state statutes involving the affairs of the bank, rather than 
"growing out of the affairs of the bank." ~nls additional requirement would 
make a bank a member of the law enforcement carrnunity. If a bank were 
required to report criminal activity and the names of those persons 
committing the cr~me, the bank would not be called upon to do anything more 
than its ·civic duty." Indeed, the price an ordered society demands is the 
responsible participation of its citizens. 

'Itlis proposed rulanaldng, however, is requiring much more of a ban~, 
Le., to become an extension of the criminal justice system. Bank personnel 
will have to be able to discern bet~en ordinary banking transactions and 
any known or suspected criminal violation of any section of the united 
states Code or applicable state statutes involving the affairs of the bank. 
For eJ(!lI1lple, an employee of a bank, located in a neighborhood ..nere most of 
their customers deal in cash, may receive deposits fran the local dry 
cleaner in $8,000 cash on a daily basis. Such transa~tions would not 
require the fi11ng of II form under the Currency and Fbreign Transactions 
Reporting Act requirements. 12 U.S.C. 5311 to 5322. However, under the 
proposed requirements, the teller would have to determine ..nether such 
normal transactions should be reported on a criminal referral form as 
suspected ille<Jal actIvity. 

A more burdensome example is presented by Racketeer Influenced and 
O:lrrupt; Or9anizations (RICO) criminal statutes. l3ecause RICO st'iltutes are 
criminal violations, bank personnel will have to determine lItlether any 
deposit or withdrawal could be evidence of a possible violation of a RICO 
statute - investing in any enterprise affecting interstate commerce if the 
funds for the investment are derived from "a pattern of racketeering 
activity· (these activities are defined to include: murder, drug dealing, 
bribery, robbery, extortion, counterfeiting, mail fraud, wire fraud, 
embezzlement from pension funds, obstruction of criminal investigations, 
frau:'! in the sale of securities, etc.). Banks wl.ll have to provide training 
in Federal and state criminal law, and will also \1ave to decide Wlich 
employees, fram tellers up to the chief executive officer, will need to 
receive such training. Under this proposal, a bank teller ..no had a 
shortage of $1,000 that was not resolved within 7 days, due to an accounting 
error, would find his or her name on a Federal criminal referral form. 

~ 

rur Association opposes the implementation of this proposal because it 
is inherently vague, making it impossible to know what is required of banks 
and bank personnel. If banks are going to be required to become 
knowledgable in criminal law, they will need more clarification on how the 
OCC defines certain criminal activity. If the definition of check-kiting 
automatically includes check losses, the return of any check for reason of 
non-sufficient funds could trigger the filing of a criminal referral form. 

~------------------------------------------------------.-----------------------------
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If lNery loss from an automatic teller machine (I\WI is a p:>ssible suspected 
non-employee larceny, no criminal referral forms will be filed; if not, then 
lNery I\W malfunction or error will require a criminal referral form. The 
prop:>sed regulations do not address any of these ambiguities. 1\ rep::>rt 
~uld be required within seven business days of discovering suspected theft, 
embezzlement or misapplication of bank funds. 1\ rep:>rt ~uld be required 
within fourteen business days of discovery in the casa of any mysterious 
disappearance or unexplained shortage of bank funds of $1,000 or more which 
is not located by the bank within slNen business days of discovery. The 
bank that filed a referral form on "a mysterious disappearance" within 
fourteen days of discovery, only to find out later that the incident was 
really embezzlement, could be penalized for not filing a timely report on 
embezzlement. hnbiguities such as these are spawned by the vagueness found 
in the criminal Referral Forms of the Federal Reserve Board (FRB) and the 
Federal Deposit Insurance Corporation (FDIC), as well as the DCC. Future 
guidelines and clarifying langua~e must be adopted and should result from a 
cooperative effort of the DCC, the FAA am the FDIC. 

Increased Rillk of Liability 

The DCC proposes to imp:>se civ 11 money penal ties on the bank, its 
officers and directors for failUre to file criminal referral forms. This 
threat of liability will force banks to secom-guess ....nat mayor may not be 
considered suspected criminal activity. The degree of compliance with this 
regulation will largely be determined by the interpretation of particular 
bank extl1liners of when an ordinary occurrence p:>ints to a crime against the 
bank. 'lhis" incentive" for the bank to err on the side of filing too many 
forms runs into direct conflict with the increased risk of suit against the 
bank for libel, slander, defamation of character/ and harassment, to name a 
few. Each person the bank ntlnes in the referral forms could becare a 
plaintiff in a suit against the bank. 'Ihe tong fOrm question 17(c) asks the 
bank to indicate whether the suspected violation appears to be an isolated 
incident or Ioohetl'er it relates to other transactions. Incorrect "jlXlgment,· 
i.e. 11 sting other unrela ted persons and accounts in answering this 
question, would expose the banK to multiple suits arising out of one 
occurrence. 

In addition, persons in states sooh as California could sue the bank 
for invasion of privacy. Relying on the California constitutional provision 
that guarantees a right to personal privacy, the California SUpreme (burt 
held that a dep:>sitor could challenge a bank's unauthorized disclosure of 
his bank records as an illegal search and seizure, when legal process ~.es 
not followed. The proposed regulation offers no ptotection against sooh 
liability. 

'Ihe Long Form also forces the b.:mk to choose between complying with 
this regulation on reporting suspected crime am complYing with The Right to 
Finandal Privacy tet (12 U.S.C. 3401 to 3422). If a bank completes tong 
Fonn question Ii' (b), it o"ould "rel<lte key eVents to docunents am attach 
copies of those docunents." 

Nothing in [The Right to FiMncial Privacy r.::tl shall 
preclude any financial Institution, or any officer. 
employee, or agent of a financial insti tution from 
notifying a Goverrrnent authority that sooh institution, 
or officer, employee, or agent has information ...nich may 
be rellNllOt to a possible violation of any statute or 
regulation. (12 U.S.C. Section 3403(c)) • 

Under current law, a financial institution that discloses financial 
records ~in good faith reliance upon a certificate of compliance with the 
Financial Privacy r.::t by any goverrrnent authority" will be protected from 
liability for improper disclosure. Therefore, under the proposed long form, 
the Coverrrnent ~uld be in possession of financial records not available to 
them under the Financial Privacy r.::t, for there o"ould be no certificate of 
compliance. 

~~-~- --~ - --~---



184 

Increased Burden 

'!he prop:lsed rule will place a tremendous burden on the resources of 
the bank. '111e prop:lsed requirement to file completed Short and lorq Forms 
wi thin seven business days of the discovery of the suspected violation is 
unrealistic. In addi tion to the vagueness of this time requirement as 
already discussed, fixing seven days within 'ttlich to complete the forms 
maKes compliance very difficult. For example, a completed referral on a 
suspected defalcation involving bank funds in most cases looOuld require at 
least 14 to 21 days before enough information can be compiled to complete a 
referral form. ~pending up:ln the ansl<.ers to some of the questions raised, 
supra, corresp:lndent, regional, and money center banks will need to hire new 
'jii?SOnnel just to complete referrals on NSF checks. A majority of cases 
that looOuld require a lorq Form require lengthy internal investigations 
before enough "hard" evidence can be gathered to make a resp:lnsible 
referral. If such short time demands are kept, the result will be 
incomplete, inaccurate forms for the ace, and increased liability for the 
banks. . 

Missing the Goals 

'111e implementati¢n of the required filing of the lorq Form and Slort 
Form will not move the ace or law enforcement closer toward their stated 
goals. '!he ace has prop:lsed to eliminate the burden placed on banks by the 
current rep:lrting system (12 CPR 7.5225). For reasons stated above, the new 
requirement will increase the burden placed on banks dr<rnaticallY. '!he 
limited benefit from this prop:lsal does not outlo.l:!igh the burden it will 
place on banks. 1110 ace states that these changes will facilitate the 
assessment and investigation of p:lssible criminal matters, aid in the 
identification of patterns of criminal misconduct, and improve the ace's 
ability to track the disp:lsition of criminal referrals. 

'!he ace has offered no evidence that the current system of rep:lrting 
known or suspected criminal activity is inadequate. 'Ihe assessment and 
investigation of p:lssible criminal matters and the identification of 
patterns of criminal miSConduct will be enhanced by improving the 
coordination betl<.een the ace and the law enforcement community. 

we appreciate this opportunity to comment and offer our assistance in 
IooOrking toward a more reasonable means by Iohich the ace, law enforcement, 
and banks may reach their goals. 

.. 
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Senator MCCONNELL. Who would like to go next? Mr. Nickerson. 

STATEMENT OF WILLIAM W. NICKERSON 

Mr. NICKERSON. Mr. Chairman, my name is William W. Nicker­
son. I am an attorney in Washington, DC. I am formerly Deputy 
Assistant Secretary for the U.S. Treasury Department, who wrote 
the 1980 Amendments to the Bank Secrecy Act's regUlations and 
initiated Operation Greenback, which to date has resulted in the 
seizure of in excess of $100 million in its various operations 
throughout the United States. 

I want to thank the committee for requesting that I testify. 
While I concur that every possible effort should be made to inter­

dict money laundering, we must be mindful that these goals can be 
accomplished within the parameters of the Bill of Rights and cer­
tain Federal statutes that protect our individual freedom. 

Strong criminal enforcement and the protection of our basic c:.vil 
rights are not mutually exclusive. In fact, sir, they go hand in 
hand. It is the protection of these individual liberties, such as rea­
sonable expectation of privacy, that emphatically distinguish the 
United States from totalitarian regimes. 

As the father of a 15-year-old son, I strongly recognize and ap­
plaud the Government's action to employ every reasonable means 
to protect our children from narcotics and other insidious activi­
ties. While there is no doubt that the poor suffer the greatest from 
the effects of criminal activity, a recent case concerning students at 
a wellknown New England prep school demonstrates that the ef­
fects of narcotics touches every strata of society. 

In any successful campaign against organized crime, there is no 
question that Federal authorities must target those individuals and 
institutions who attempt to seclude illicit profits. 

In 1980, as the Deputy Assistant Secretary of the Treasury, I 
drafted the amendments I mentioned before to the reporting and 
recordkeeping requirements of the Bank Secrecy Act and instituted 
Operation Greenback so as to effectively attack this problem. 

I feel that the provisions contained in S. 1335 have both a 
number of obvious and hidden pitfalls. These provisions jeopardize 
individual rights and are counter-productive to effective criminal 
enforcement. 

In addition, the 1985 Omnibus Crime Act provided additional ar­
maments to the Federal arsenal to combat money laundering. Vio­
lation of the Bank Secrecy Act is a predicate RICO offense; grounds 
for a title III wiretap, and makes any and all willful violations of 
the act a felony, as well as providing for other enforcement tools. 

While S. 1335 has been drafted with good intentions, I believe it 
contains certain aspects that will seriously jeopardize individual 
privacy without enhancing Federal enforcement. 

In fact, the additional paperwork that would be generated by S. 
1335 and parts of its companion legislation could be counterproduc­
tive to the analysis of data that is already being received under the 
Bank Secrecy Act. 

For example, in earlier testimony by Mr. Queen, he stated that 
there was a backlog of some 300,000 to 400,000 reports because of 
the recent change in sending reports to the Detroit centers. I would 
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suggest that that is a conservative statement. I know for a fact that 
to request an exemption that falls outside the parameters set forth 
in the 1980 amendments takes anywhere from 90 to 180 days and 
in some in~ltances even longer. 

Keep in mind, members of the committee, that many of these ex­
emptions are for entities such as the public utilities, where there is 
no reasonable grounds to suspect that the utility would be in any 
way engaged in criminal activity. 

I would now like to offer some specifics on the proposed legisla­
tion. 

First, I strongly support those elements of the proposed legisla­
tion which make it a Federal crime to order, facilitate, or perform 
a function aimed at laundering money and thereby attempting to 
circumvent requirements of the Bank Secrecy Act. This extension 
of criminal and civil penalties to individuals other than financial 
institutions or their employees is long overdue, The provision will 
have a chilling effect on those who serve as couriers for illegal en­
terprises, 

Second, I strongly support an automatic 3D-day delay in the 
notice provision to the customer where the government secures 
specific bank records via a subpoena issued by a grand jury, an 
order of the court, or where the bank has reasonable cause to be­
lieve it is being used as a target for fraud. 

I also suggest that increased penalties included in the proposed 
legislation are necessary. However, I would like to say that the 
penalties that were incurred, for example, in the Bank of Boston, 
could have been serious by increasing the number of indictments 
against the bank and subsequently convicting the bank on these 
charges. 

I am opposed to any provisions that would place an affirmative 
responsibility on an institution to identify an individual account or 
provide the Government with financial information based solely on 
a reasonable belief that it may be being used as an agent, conduit 
or depository for proceeds of criminal violations. There should be 
no affirmative responsibility on the part of the financial institu­
tions to volunteer this information. 

If enacted, S. 1335, the U.S. Government should indemnify any 
institution that surrenders such information. In other words, we 
are asking the institution, and its employees that are not trained 
as a law enforcement officer or, attorneys, to identify what is a sus­
picious transaction. I think that goes far beyond the bounds of re­
ality. At the same time, we are providing severe penalties for viola­
tions under language that is usually attributed to a civil statute. 

Fourth, any provision to modify the Right to Financial Privacy 
should be narrowly drawn and specifically focused. On its face, S. 
1335 appears to totally abrogate the Right to Financial Privacy. 

The Bank Secrecy Act already provides important exemptions to 
the act. If the Government focuses its attention on the strong en­
forcement Otf this act, the shotgun approach proposed in this legis­
lation would not be necessary. 

There is sufficient evidence that the Government currently lacks 
adE:quate resources and expertise to fully utilize the information al­
ready available under the Bank Secrecy Act. To expand the report­
ing requirements to other undefined monetary instruments and to 
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place an affirmative responsibility on banking institutions is unre­
alistic and unnecessary. 

Senator MCCONNELL. Excuse me, but could you wrap it up, Mr. 
Nickerson? 

Mr. NICKERSON. Yes, sir. 
In my wrap-up, all I would like to say is that we must keep in 

mind that the Right to Financial Privacy and similar legislation is 
the product of some overzealous and unjustified inquiries into peo­
ple's personal lives. 

These inquiries were not prompted by legitimate Federal enforce­
ment needs, but for political purposes to satisfy sordid curiosities. 

In my opinion, the enactment of this legislation could well create 
a climate which again encourages such abuses and may cause legis­
lation which is much more restrictive than that currently in the 
Right to Financial Privacy. 

Thank you. 
Senator MCCONNELL. Thank you. 
[Prepared statement and responses to questions follow:] 
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TESTIMONY 

OF 

HON. WILLIMI W. NICKERSON 

LAW OFFICES OF LEONARD & MCGUAN 

Mr. Chairman, members of the Committee, let me thank you 

for requesting my testimony on S. 1335, S. 1385 & S. 572, three 

extraordinary important pieces of legislation dealing with money 

laundering. In my formal testimony, I would like to limit my 

remarks to S. 1335 about which I have specific concerns and 

recommendations. 

While we concur that every possible effort should be made 

to interdict money laundering a by product stemming from the 

sale of illicit narcotics and other crganized criminal activities, 

we must be mindful that these goals can be accomplished within 

the parameters set forth by the Bill of Rights and certain federal 

statutes that protect our individual freedom. 

Strong criminal enforcement and the protection of our basic 

civil rights are not mutually exclusive. We should use a balanced 

approach which accomodates both goals. It is the protection of 

individual liberties such as the reasonable expectation of privacy 

that make-up the core o~ our successful way of life and are the 

essential elements which se~arate the United States from 

totalitarian regimes that deny their citizens basic human rights. 

As the father of a fifteen year old son, I strongly recognize 

and applaud the Government's action to employ every reasonable 

means to protect our children from narcotics and other insidious 

activities which are becoming increasingly available and affects 

the entire strata of society. 

... 
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While there is no doubt that the poor suffer the greatest 

from the effects of criminal activity, a recent case concerning 

students at a well-known New England prep school demonstrates that 

it is naive to believe that ·safe harhors· exist which protect our 

youngsters from the blight of narcotics. 

In any successful campaign against organh'ed crime, and partic-

ular1y the narcotics trade, there is no question that federal 

authorities must target those individuals and institutions who 

attempt to seclude illicit profits. In 1980, as the Deputy Assistant 

Secretary of the Treasury, I drafted amendments to the reporting 

and record keeping requirements of the Bank Secrecy Act recodified 

at 31 U.S.C. 5311 et ~., as the ·~Ioney and Finance Act" and its 

pertinent regulations found at 31 C.F.R. part 103 ~~. and 

instituted operation Greenback which has successfully seized 

over one hundered million dollars in illegal criminal profits. 

These efforts to target criminal profits and penalize financial 

institutions which assist in their laundering while not totally 

successful have had a positive effect on our nation's overall 

enforcement efforts. 

I feel that the provisions contained in Senate S. 1335, 

better known as the Administration's Money Laundering Bill 

has a number of both obvious and hidden pitfalls. These provisions 

both jeopardize individuals rights and are counterproductive to 

federal enforcement efforts aimed at successfully convicting 

those who participate in or facilitate money laundering incident 

to criminal activity. The 1980 amendments to the Bank Secrecy 

07-310 0-86--7 
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Act's regulations were prompted by our belief that a successful 

attack on sophisticated criminal activity such as narcotics 

traffickin9, loan sharking, extortions, etc., necessitate increasing 

the risk oJ!. exposure while reducing the incentive for this 

type of crime, i.e" money. 

Crime is a cash business. Its very nature causes large 

sums of currency to flow through our nation's financial institu-

tions. It is imperative that we continue to track these transactions 

through the authority provided for in the Bank Secrecy Act and 

its pertinent regulations. 

In addition, the 1984 Omnibus crime Act put bolstered 

teeth in the federal effort to combat money laundering. The 

Omnibus Crime Act of 1984, made a violation of the Bank Secrecy 

Act a predicate R.I.C.O. offense; grounds for a Title III wire 

tap; and makes any and all willful violations of the Act a 

felony. 

Since leaving the government to enter private practice, 

have never represented an individual or entity charged with 

narcotics violations or money laundering. I make reference to 

this fact to demonstrate my continued support for effective 

legislation against money laundering and my refusal, although 

often requested, to represent persons charged with such offenses. 

Nevertheless, I have a real and increasing concern that certain 

~rovisions of Lhe Administration's proposed legislation, While 

drafted with nOble intentions, seriously jeopardizes individual 

rights without any realistic expectations of enhancing the 

federal enforcement efforts. 
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In fact, the additional paperwork generated by this proposed 

legislation could be counterproductive and defeat the Government's 

ability ,0 provide the sophisticated analysis necessary in 

developing tactical intelligence necessary to fight organized 

crime. There is evidence that the government is currently 

unable to adequately utilize the information they receive. This 

is due to an increased valume of information an an inexplicable 

propensity to dwell on minutiae. That is, there is a recent 

phenomonen Hhich places more emphasis on harmless error in 

reporting minor details than on enforcement programs aimed at 

major narcotics traffickers and other organized criminal combines. 

I would now like to go into the various elements of the 

proposed legislation: 

1. I strongly support those elements of the proposed 

legislation which make it a federal crime to order, facilitate 

or perf.orm a function aimed at laundering money and thereby 

attempting to circumvent the requirements of the Bank secrecy 

ACt recodified as the Money and Fit'1nce Act at 31 u.S.C. 5311, 

~~. and its pertinp.nt regulations found at 31 C.F.R. Part 

103 ~~. This extension of criminal and civil penalties 

to individuals other than than financial institutions or their 

employees is long overdue. The provision will have a "chilling" 

effect on those who serve as courip.rs for illegal enterprises. 

2. I strongly support an automatic 30 day delay in the 

notice provision to the customer where the government secures 

specific bank records via a subpeona issued by a grand jury, an 
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order of the court or where the bank has reasonable cause to 

believe that a certain account or particular transaction poses 

a threat to the institution's financial integrity. 

3. I am opposed to any provisions that would place an 

affirmative responsibility on an institution to identify an 

individual account or provide the government with financial 

information based solely on a reasonable belief that the above 

may be being used as an agent, conduit or depository of the 

proceeds from a criminal violation or where said transaction 

or account is being used to undermine the financial integrity 

of the institution. There should be no affirmative responsibility 

on the part of the financial institutions to volunteer this 

information. The threshold standard employed, i.e., reasonable 

cause, is so low and we may presume that employees of financial 

institutions are not generally familiar with the degrees of 

proof necessary to support this standard and would place the 

institution or its employees in jeopardy of violating the 

right to financial privacy. However, where institutions 

or an employee does surrender such information "in good faith", 

they should be indemnified by the United States against any 

individual I:>y the customer that their rights were violated. 

4. Any proviSions Which modify the Right to the Financial 

privacy Act of 1978, including those suggested above, should 

be narrowly drawn and specifically focused. On its face, the 

language in S. 1335 appears to be a total abrogation of the 

Act. The Bank Secrecy Act already provides important exemptions 

to the Act. If the government focuses its attention in a 
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coherent, rational and expert manner in enforcing the record 

keeping and reporting requirement of the Bank Secrecy Act, 

this "shot gun" approach proposed in S. 1335 would be unnecessary. 

There is sufficient evidence that the government currently 

lacks adequate resources and expertise to fully utilize the 

information already avai1a'~le under the Bank Secrecy Act. To 

expand the reporting to other undefined monetary instruments and 

to place an affirmative responsibility on financial institutions 

to make judgments on whether or not certain transactions arc 

the product of criminal activities is overreaching. The language 

contained in S. 1335 is coercive in nature and could very well 

cause an institution out of fear of prosection, to provide 

customer information that has no legitimate value to any 

criminal or civil investigation. I repeat, with emphasis, that 

we are placing an enormous burden on our financial institutions 

whose personnel most likely ~ack the training and expertise 

necessary to make informed judgements as to whether or not 

certain financial transactions are sufficiently suspicious to 

warrant the surrender of records to the government. I strongly 

suggest this approach will yield little or no additional valuable 

information which is not already available! or can be attained 

under procedures set forth under the Right to Financial privacy. 

On the other hand, the government is encouraging "open 

season" on financial disclosure by using these coercive prOVisions 

contained in S. 1335 coupled with the direction contained in 
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subsection 3A that allows a bank officer to turn over r.ecords 

that "may be relevent." 

The lack of specificity ~n terms such as "may be relevent" 

only causes administrative nightmares for the financial institutions 

and unjustifiably erodes the customet's basic right to some semblance 

of privacy. 

Finally, it should be noted that the GAO has reported and 

the ldministration has failed to demonstrat<) to the contrary 

that the Right to Financial Privacy poses a serious threat to 

effective law enforcement. We must remember that legislation 

in and of itself can not take the place of effect.', 'Ie law enforcement. 

In section 3b, 1 believe the proposed language allowing the 

transfer of informat.ion from one agency to another should be 

tightened. ~he Congress .hould ensure that sufficient safe 

guards are built in so that financial records do not ~nd up in 

the hands of agencies or persons unless there are clear indications 

t.hat the informat.ion they provide has a direct and significant 

relationship to criminal activity and is not merely the product 

of inter-agency curiosity. 

We must keep in mind that the Right to Financial privacy 

and similar legislation is the product of some overzealous and 

unjustified inquiries into people's personal lives. These 

inquiries were not prompted by legitimate federal enforcement 

needs, but for political purposes to satisfy the sordid curiositi.es 

of persons with perverse viaws of authority without any sense 

of responsibility. 
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In my opinion, the enactment of the ptovisions of S. 1335, 

could well create a climate which a9ain encourages such abuses 

and may cause the enactment of legislation more restrictive 

than the Right to Finatl" ~lIl Privacy and in turn dramatically 

"hamstring" our federal enforcement efforts. 

I wish to again thank the Committee ear inviting me to 

testify and I am willing to ans\~er any questions you may have. 

Answers to Judiciary Testimony of October 29, 1~85 by 
William W. Nickerson 

(1) PIC'{lse tell the Committee whllt the primary inl:0nt W,1S 
for the 1980 3mendments to the B~nk Secrecy Act? 

1. The pdmat:y intent for the 1980 amendments to the !lank 
Secrecy Act Regulations found at 31 CI'R part 103 W~H; the 
following: 

A. To give the financial institutions better directions 
and specificatian as to those activities that were 
appropriate for exemption from the reporting requl,e­
n1cnts .. 

In 1979 and 1980, I directl1d all 7'lorida Banks to 
submit copies of their exemption lists. This 
was due to the filst rate of growth in "inputs" 
Le., cash flowing into the [<'lorida FClderal Reserve 
District in Jacksonville, without any corresponding 
increase in reporting. Ne discovered, for most "'lorida 
Banks, the sole criterion for placing an entity on 
its exemption list was that it was a lurge cilsh depositor. 
There was no c~rre1ation between the type of business 
the entity was engilged in and the amount of currency 
deposited. Therefore, we found certain entities 
,uch as boat, cnr and automobile dealership which 
traditionally do not opal in large sums of cash, 
being cl!Cmpted. We had reason to believe such enti-
ties were being used to funnel cash that was proceed 
of illicit activity. Furthermore, the majority of oanks 
in Florida placed ilny enti ty or person on its exemption 
list solely because they dealt in high volume of 
currency. 

B. We specifically maded certain entities and transactions 
non-exemptab1e. This included the dealerships mentioned 
above and bank to bank international transfers of 
cash. We believed that these were prime facilitators 
for money laund~ring schemes. 

C. Secondly, there was inadequate data on persons or 
entities who were reported on 4789's (C.T.R.'s) as 
making large cash transactions. Therefore, we directed 
the bank to require customers to provide information 
such as tlleir social sucurity number, place of business, 
etc. 
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Additionally, we required more specific info~ma­
tion on exempted end ties and retained the rl.ght 
to direct the banks to delete any exempted customers. 
Said direction would be given where TreasU1:y, through 
the Bank Supervisory Agencies or the,I.R.s., f?U~d 
that such an exemption was inappropr~ate. Add~t~onally, 
Banks were required to keep their list,of ~xemptions, 
with an explanation for such an exempt~on In a central 
place for a period of five (5) years! where the~ 
could be reviewed by the Bank Supervlsory AgencLes 
or provided to 'l'reasury upon request. 

In short, our Sf~cific aim was to increaDa the data 
base provided by financial institutions SO the 
government could better identify large depositors of 
currency who lack adequate explanation for excessive 
transactions. This is a prime indication of possible 
high level criminal activity. 

(2) TO the best of your knowledge do you believe the 1980 
amendments have successfully been implemented and 
enforced? Please give examples. 

2. This is a difficult question to ~nswer in that I resigned 
from Treasury in June of 1981 and therefore, no longer 
have the direct access to the data and changes in reporting 
or the number of criminal cases which were resulted 
pursuant to these charges. However, I have been informed 
that the number of reports being filed have dramatically 
increased since 1980. 

A. The data has been more complete and there has been 
a reduction in the number of entities on the exemp­
tion list.. 

B. The above factors havf' led to increased criminal 
and civil investigation. 

However, I should note that in 1980 we supplied the 
I.R.S. with almost lOaD suspicious exem?tions which 
shculd have been targ6ts for at least a civil audit. 
TO the best of my knowledge, little has been done, 
in this area. 

(j) When you were proposing amendments to the Bank Secrecy 
Act was there any consideration to propose changes to 
Right to Financial Privacy Act like those propo~ed in S. 
1335? 

3. Yes, there were. However, these modifications were minimal 
and as I recall, limited to two areas. First, we believed 
there was a need for Administrative summons authority by 
the Treasury Department. Secondly, I recommended an 
automatic thirty (30) day delay in notice to the customers 
whose records were under review. However, in both instan­
ces, it was our pOlicy that there had to be either probable 
cause to believe an account or eptity was being used as a 
criminal device, or that an ongoing criminal investigation 
had been initiated and said information would be of 
significant value. 

(4) Do you believe that the provisions of S. 1335 might in 
fact hinder our burden enforcement efforts? Please 
explain and giVe example. 

4. Yes. I have every reason to believe that the government 
currently lacks the resources and expertise necessary to 
evaluate and,analyze the information they currently receive. 
The new requ~rements called for in 5.1335 would only 
generate increased paperwork which would only serve to 

--------~--,----------------------------------~ 
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detract from their current capabilities. I strongly 
advocate additional resources, independent of the passage 
of S.1335, be allocated to the office of Enforcement of 
operations at Treasury. They are the only segment of the 
government that has the sophistication and e~pert~se 
required to provide proper analysis of the f1nanc1a1 data 
vis-a-vis the Bank Secrecy Act. However, they sorely 
~ack the resources to achieve their potential. . 

(5) Do you have any ideas for changes in the Bank Secrecy 
Act that are not included in these bills? 

5. An automatic thirty (30) day delay in customer notice 
as outlined in my earlier answer. In addition, if 
S.1335 is enacted, I strongly urge that punitive damages 
be available to a customer whose records are obtained by 
the government, but the government fails to indict said 
customer. This should cause a "chilling effect" on 
unwarranted "frisking expeditions." 

Senator MCCONNELL. Mr. Berman. 

S'fATEMENT OF JERRY BERMAN 

Mr. BERMAN. Senator McConnell, Senator DeConcini, we are all 
freezing in this room, so let me try and be brief and get to the 
point. 

I think that there is a consensus that money laundering legisla­
tion is necessary. The ACLU would not oppose a balanced and 
narrow approach to the issue-one that carefully takes into ac­
count not only law enforcement needs, but basic civil liberties. 

We, from this point of view, strongly oppose-as do the bankers, 
the defense bar-the administration's legislation. On the other 
hand, we have no strong objection or any fundamental disagree­
ment with Senator D'Amato's original bill and Senator DeConcini's 
proposal, one, because they focus on money laundering as described 
by the Organized Crime Commission, moving money through finan­
cial institutions, and are not more broadly cast, and second of all, 
they do not do damage to the Right to Financial Privacy Act of 
1978. 

Our principal objection to the administration's bill is that it 
would eviscerate the modest protection of that act, passed in 1978, 
and do so without any justification on the record. 

In 1978, Congress recognized that we live in a record society, and 
that increasingly, with computerization, more and more personal 
and private information about our lives is held by third-party insti­
tutions such as banks. 

They passed a statute which was a compromise to begin with. It 
did not establish very heavy burdens on the Government to obtain 
records. The Government only has to show that it is relevant to a 
law enforcement investigation. It requires notice and formal proc­
ess in most cases, but in the context of this legislation that the ad­
ministration is requesting, it should be recognized that the act has 
several ways for the Government to obtain records without notify­
ing customers-pursuant to a grand jury subpoena, pursuant to a 
search warrant-and it can get a delay of notice in any case where 
there is a possibility that evidence will be destroyed or tampered 
with, or where an investigation would be jeopardized. 

Mr. Chairman, at this point, in law, there is less protection for 
bank records than there is for cable subscriber information under 
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Federal statutes, and here comes the administration saying that 
RFPA is a major barrier to money laundering investigations. 

So, what do they propose to do? In section 3(a), they would like to 
go back to the process whereby in certain crimes, banks would be 
able to turn over underlying customer bank records without notice 
to the customer, without going to court, without formal process­
just tUrn them over to the Government. Now, it is three separate 
statutbs-the Bank Secrecy Act, drug crimes-but the third one is 
the money laundering crime that they defme in this bill. And it is 
not money laundering through financial institutions. It adds­
money lilUndering is defined as "any transaction"-not simply 
money-but "any currency transaction"-a check, any money in­
strument used with the intent to engage in any illegal activity-or 
engaging in any monetary transaction knowing or in reckless disre­
gard of the fact that the money may be derived directly or indirect­
ly from illegal activity. 

That goes far beyond financial institutions. As the district attor­
ney pointed out, that could cover someone buying dope on a corner 
in Florida, because that is using money in an illegal transaction. 
That becomes money laundering. Any embezzlement, fraud, crimes 
which are covered by local, State and Federal law are swept within 
this broad new crime of money laundering. 

As the Organized Crime Commission witness said, the adminis­
tration did not decide to focus on financial institutionsj they decid­
ed to take it a little broader. Well, they have taken it much broad­
er. 

Our objection in the first instance is that all of the records that 
may be relevant to an investigation under this statute can be 
turned over by banks informally to the Government. And there is 
an incentive, almost a coercive incentive, for banks to turn over 
those records, because banks are now worried, as the Bankers Asso­
ciation pointed out, about the reckless disregard standard where 
they could be prosecuted where they should have known that the 
transaction was derived from illegal activity. So they will turn over 
records to avoid any negligent liability. 

Finally, they want to obtain bank records by grand jury subpoe­
na and yet at the same time, not turn over the records to a grand 
jury for final scrutiny. They want to overturn State bank privacy 
statutes. 

In conclusion, we think they want to wipe out this act. They 
have made no case for it on the record. They have ample means 
under the current act to get delay of notice. They have used that 
about 30 times in the history of the Financial Right to Privacy Act. 
They have been turned down once, and in 29 cases they have ob­
tained records without notice. 
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So there are mechanisms for them to use under the act. They 
testify that banks are not coming forward with information about 
underlying crimes. They have an amendment in their bill which 
would claJdfy that banks can come forward with information about 
criminal activity. That is a fair compromise. That is all they really 
keep talking about. But to add amendments which would allow in­
formal access to bank records would be to undermine this act. It is 
not necessary, and more narrowly drafted legislation such as Sena­
tor DeConcini's is really what the Congress ought to focus on. 

Thank you, Senators. 
[Prepared statement follows:] 

----~----
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TESTHIONY 

OF 

JERRY J. BERMAN 
CHIEF LEGISLATIVE COUNSEL 

ON BEHALF OF 

THE AMERICAN CIVIL LIBERTIES UNION 

Mr. Chairman and Members of the Committee: 

Introduction: 

On behalf of the American Civil Liberties Union, I want to 

thank you for requesting our testimony on proposed money 

laundering legislation. As you know, the American Civil 

Liberties Union is a nonpartisan organization of over 250,000 

members dedicated to the defense of civil liberties guaranteed by 

the Bill of Rights. 

We recognize that money laundering is a serious and growing 

problem in the United States and that legislation may be 

necessary to deal with it. However, we believe that any 

legislation in this area must be carefully crafted to balance the 

legitimate and demonstrated needs of law enforcement with the 

privacy rights and other civil liberties of bank customers and 

citizens. For this reason, we strongly oppose the Ad­

ministration's propos:al, S.1335, "The Money Laundering and 

Related Crimes Act of 1985." S.1335 is not a narrowly focused 

approach to the problem. Instead it is a prosecutor's "wish 

list" and a serious threat to civil liberties. 

Our foremost objection is that S.1335 would eviscerate 

the modest protections for customer bank records established by 

the Congress in the Right to Financial Privacy Act of 1978 and 

would preempt state privacy laws which protect bank records. We 

also object to the breadth of conduct made criminal under the 

bill because it will increase the volume of bank records which 

may be turned over to the government in violation of established 

privacy protections and could lead to the investigation and 

prosecution of conduct which should be considered legal. The 



L 

201 

bill would also establish new crimes which, if broadly applied by 

prosecutors, could adversely affect First and Sixth Amendment 

rights. We believe the Administration has not established on the 

public record a credible justification for gutting the Right to 

Financial Privacy Act or creating sweeping new criminal statutes 

in order to reach money laundering schemes. The Administration 

approach should be rejected. 

In our testimony today, we will focus on the Administration 

bill because of its serious threat to civil liberties. However, 

we want to make it clear at the outset that we believe a balanced 

approach to the money laundering problem is possible. In this 

regard, we have no fundamental objection to the approach embodied 

in Senator Dennis DeConcini's bill, S. 1385 or Senator Alfonse 

D'Amato's bill, 8.572, legislation that would make money 

laundering narrowly defined a crime without weakening the Right 

to Financial ~rivacy Act. Our principal concern with these bills 

is with the requisite intent or scienter necessary for someone to 

commit the crime of money laundering. 

II. Privacy Concerns Regarding 8.1335 

As the price of living in today's society, citizens must 

turn over extensive personal information about themselves to 

government and private agencies to receive benefits, obtain 

credit, or conduct business. Information once kept in the horne 

and protected from intrusion by the Fourth Amendment is now held 

by third party record holders. Bank records are a case in point. 

Checking accounts, loan applications, and bank credit card 

transactions contain considerable personal information about our 

finances, tastes, opinions, and travels. Today, with 

computerization, these records are readily accessible for 

investigatory purposes. 

Unfortunaeely, the Supreme Court has not interpreted the 

Fourth Amendment in a way which affords citizens privacy 

protection for their bank records. In 1976 the Court held in 

~ ~ ~ ~ that citizens had no property or privacy 
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interest in bank records. In response the Congress passed the 

Right to Financial privacy Act in 1978 to give citizens some 

expectation of privacy in bank records. In effect, the Congress 

overturned the H~ decision. 

In all candor the Act is not a "model" privacy Act. When 

passed, it represented a compromise between privacy advocates who 

wanted notice and formal process each time the government sought 

individual bank records and law enforcement agencies who wanted 

flexibility in some circumstances. Under the Act, citizens, in 

most circumstances, must be notified that a demand for his or 

her records has been made by the government and afforded an 

opportunity to contest access in a court of law. 

However, there are important exceptions to the notice and 

challenge requirements which must be understood in the context of 

evaluating the merits of the Administration's proposed amendments 

to the Act. Notice is not required if the government obtains a 

search warrant and the government may obtain a delay of notice 

pursuant to a grand jury subpoena or from a judge if it can 

demonstrate that there is a possibility of physical injury to a 

person, flight from prosecution, destruction of or tampering with 

eVidence, or that notice would otherwise seriously jeopardize an 

investigation or official proceeding. Moreover, in court the 

government does not have to meet a probable cause or even a 

reasonable suspicion standard (as required for government access 

to cable subscriber information in the Telecommunications Act 

passed by Congress in the last session) to obtain customer bank 

records but only that the records are relevant to an 

investigation. 

The amendments to the Right to Financial Privacy Act 

contained in Section 3 of 5.1335 would seriously weaken the 

limited privacy protections in the Act without any demonstration 

on the public record that the Act presents a serious impediment 

to law enforcement investigations in general or of money 

laundering schemes in particular. At this point, we should look 
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at the proposed changes in RFPA and whether there is any 

demonstrated justification for them. 

1. Disclosur~ ~ ~ Record~ N~ ~ Erocess 

Subsection 3(a) would add a new exception to the privacy 

protections of the Right to Financial privacy Act. It would 

permit a bank to disclose individual customer records to the 

government without notice or legal process when the bank "has 

reason to believe" that the information may be relevant to the 

violation of one of a group of specific laws (i.e. when there is 

suspicion of a crime by or against a bank/ suspicion of a drug related 

offense; or suspicion of money laundering). 

While this may appear on the surface as a "surgical" demand 

for a narrow category of bank records to meet a compelling social 

problem, the section actually amounts to "carte blanche" 

authority for the government to request and banks to turn over on 

their own initiative or out of fear of possible prosecution bank 

records in a wide variety of circumstances without notice to the 

customer or formal legal process. 

First, the Administration's proposed crime of money 

laundering for which an exception is granted covers conduct far 

broader than what is commonly understood as money laundering 

activity. Although the Administration testifies about criminal 

elements laundering cash through banks in amounts under the 

$10,000 reporting requirement of the Bank Secrecy Act by buying 

cashiers checks, money orders, and the like (e.g. "smurfing") or 

more broadly transferring illegal cash into stocks, bonds, real 

estate, or business ventures, the scope of the money laundering 

offense in section 2 of the bill is sweeping. The offense literally 

covers any person who condUcts any financial transaction whether 

in cash or other monetary instrument "with the intent to 

promote ... carry on ... or facilitate ... ~ .lIDl.s.w.f.JJ.l. 

activity ... which .in ~ ~ .Q.J: ~ affec;t:s interstate .ru.: 

foreign .Q.Qmm~ ... or conducts ,any transaction "knowing or with 

reckless disregarg Qt ~ ~ that such monetary instruments or 

1.-. ___________ --------- ------------ --------------------
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funds represent the proceeds of, or is derived directly ~ 

indirectl:l from the proceeds of any unlawful activity." The 

definition of unlawful activity covers any federal or state crime 

punishable by a term of a year or more. 

We read the crime to cover almost any crime and conduct 

whi ch should not be criminal. It would cover buying drugs, 

illegal firearms, selling defective merchandise, fraud, 

embezzlement, and so on. A car salesman, a brokerage firm, a real 

estate company, or politician who engaged in any transaction with 

anyone in circumstances where they "shOUld have known" that the 

money received was indirectly derived from illegal activity would 

also be gUil ty of money laundering. 

While the money laundering offense raises questions of 

federalism and overbreadth to which we will return, in the 

context of an exception to the Right to Financial Privacy Act, it 

means extensive bank records are subject to the notice and legal 

process exception and may be turned over to the government. In 

this regard, banks are given enormous discretion to turn over 

records unilaterially. Section 3(a) allows a bank officer to 

turn over records whenever he or she "has reason to believe" the 

records "~ ~ ~evant" to a money laundering offense, drug 

crime, or violation of the Bank secrecy Act. 

The money laundering crime may even act as subtle coercion 

on b~nks co turn over records in this fashion---to avoid possible 

criminal prosecution in circumstances where they might be acting 

in "reckless disregard" of the fact that money in certain 

accounts was derived indirectly from illegal, ao,~ivi ty. The best 

way to avoid serious negligence is to check suspicions with the 

government by turning over bank records. One bank official has 

commented that while banks want to cooperate with the government 

in detecting illegal money laundering activity, the banks also 

want to protect customer privacy and not become "bank snitches." 

This statute is drawn in a way which may give them no other 

choice. 

L-.. ______ .~ ___________________ . ________ . _ . __ . 
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We believe this new exception to the current law is 

absolutely unnecessary. Present law permits a bank to release 

records in most circumstances only after the government has filed 

a proper demand and a customer is notified. However, present 

law does permit a bank, on its own initiative, to notify the 

government that it has information which may be relevant to a 

possible viol.ation of the law. (Section 1103 of 12 U.S.C. 3403) 

The government can then obtain individual records by complying 

with the procedures in the 1978 Act. Moreover, as noted earlier, 

present law permits access to records without notice to a 

customer pursuant to a search warrant, grand jury subpoena, or 

when a court determines that notice would create danger of 

physical inj ury, tampering with evidence, or would otherw i se 

seriously jeopardize an investigation. (See sections 1102, 1109 

of 12 U.S.C. 3409) 

We note that the government has made no showing that the 

Right to Financial Privacy ~ct procedures present a serious 

impediment to law enforcement or money laundering investigations. 

In fact the GAO has reported that the Act has not slowed down 

investigations and that the government has rarely, if ever, 

invoked its right to override the requirement that a bank 

customer be notified when the government has access to his or her 

records. In a 1984 "Report on Applications for Delays of Notice 

and Customer Challenges Under Provisions of the Right to 

Financial Privacy Act of 1978" by the Administrative Office of 

the United States Courts, it is revealed that the federal 

government requested delayed customer notices in only 10 cases. 

All occurred in one state, Nebraska. All requests were granted. 

In pOint of fact, the Report indicates that the federal 

government has filed only 30 delayed notice applications 

including the 10 in 1984 since the Act went into effect in 19791 

Instead of permitting banks to turn over records without 

process, the government should be satisfied if the law- is 

clarified to indicate that banks may turn over information that 
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may be relevant to an investigation. In this respect, section 

3{c) expands the amount of information that a bank can release to 

the government concerning its suspicions that criminal activity 

is or has taken place. Currently, the Right to Financial Privacy 

Act permits a bank to notify the government on its own initiative 

that it "has information which may be relevant to a possible 

violation of any statute or regulation." (Subsection 1103(c) of 

12 U.S.C. 3403(c» The proposed SUbsection 3(c) would add 

clarifying language explaining that such information may include 

the names of individuals, the types of accounts involved, and the 

nature of the suspected activity. This clarifying language 

appears reasonable to provide banks with some guidance. But with 

such a change, the release of individual records permitted by 

subscection 3(a) becomes even more unnecessary. With SUbsection 

3(c), the banks can give the government enough information for it 

to proceed in its investigations, and if the government finds 

that it needs specific bank records, it can get them by complying 

with the procedures in the Act. If it needs delay of notice, 

present law provides the means for obtaining it. 

2. Good-Faith Refensp' 

On top of permitting banks to turn over bank records without 

notice and process, the Administration also proposes to give 

banks a "good faith defense" to civil liability when they do so. 

This section is an incentive for banks to cooperate with the 

government in gOing around formal process and dangerous to bank 

record privacy. Under current law, a bank has a good faith 

defense against liability if it discloses information when it has 

the appropriate government paper work in hand. Subsection 3 (c) 

would provide a defense against civil liability if the bank could 

show records turned over without process was done in a "good­

faith belief that such records may be relevant to a possible 

violation of law." ~ violation ~ ~ Thus, under this 

section, a bank may be immune from liability for releasing bank 
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records about the Socialist Worker Party, an organization 

providing abortion counseling to teenagers, or a fundamentalist 

religious organization ---all in the "good faith belief" that 

their activities involve "possible violations of law." A roere 

request by a government investigative agency might be enough to 

justify a "good faith belief." 

3. Exchange ~ ~ Records bIDQn9 Different ~~ 

Agencies 

Subsection 3(b) would permit financial recorJs obtained by 

one government agency to be transferred to another agency without 

notice "if there is reason to believe that the records may be 

relevant to a matter within the jurisdiction of the receiving 

agency." The current Act permits such exchanges of customer 

information with only a minor paperwork requirement and 

subsequent notice to the customer (Subsection 11l2(a), 12 U.S.C. 

3412(a)) S.1335 would repeal even these minor protections, 

once again without any public record that they seriously impede 

investigations. If notice to a customer will interfere with an 

investigation, an agency can always ask a court to waive the 

notice requirement. (This, as we have noted, is an authority 

rarely invoked.) Keeping a record of exchanges among federal 

agencies--as required under current 1aw--is important for 

accountability. It is also important that government observe 

the fair information principle embodied in the Privacy Act of 

1974 and RFPA that personal information collected for one purpose 

should not be used for another without the subject's notice and 

consent. These protections should not be repealed. 

4. Bypassing ~ ~ ~ 

Subsection 3(f) would remove the requirement that the 

government actually present to a grand jury any bank record 

information it obtains through a gr3nd jury subpoena. At first 

glance, this may appear as insignificant or actually a protection 

for the individual since it is a limitation on secondary 
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disclosure of bank record information. In fact, the requirement 

that subpoenaed information must be presented to a grand jury was 

intended to safeguard against abuses of privacy. Before using a 

grand jury subpoena to access bank records, federal agents must 

be on firm grounds, since t.hey know that in the iut.ure they :dill 

~ reQuireg to just.ify t.he access before a grand jury. This part 

of the current. law seems a valuable safeguard against. abuse and 

should not. be al t.ered. 

5. ~~.Q.f ~ Erivacy .lm1ti.i 

Subsection 3(g) of the ptoposed Act would preempt state 

privacy laws which may be stricter than federal law. Again we do 

not think the government has shown that these state laws impede 

the investigations of bank fraud, or any other crimes. It seems 

therefore, that it is an unnecessary intrusion on the states to 

preempt their laws and a further erosion of bank record privacy. 

The subsection, if enacted, would wipe out statutes in Alaska, 

California, Connecticut, Louisiana, Maryland, New Hampshire, 

Oklahoma, and Florida. 

6. Wiretaps 

An additional privacy concern is that S.1335 proposes to 

add the crime of money laundering as defined as one of the 

offenses for which electronic surveillance is authorized under 

Title 18 U.S.C. 2510 et. seq. The American Civil Liberties Union 

opposes all wiretapping as a general search under the Fourth 

Amendment. While the courts and Congress may not agree with us, 

the Congress has recognized the intrusiveness of wiretapping 

and that it should not be used indiscrimJnately. The statute 

authorizes it for particular crimes punishable under federal law. 

Because of the scope of the money laundering crime discussed 

above, adding the proposed section 1956 as a wiretapping offense 

would vastly expand federal wiretapping authority to cover a 

significant number of crimes up to now exempted frOm the wiretap 

authority of Title IXI. They would now be subject to wiretapping 
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by federal law enforcement agencies under the "money laundering" 

offense. We object in principle to adding any crimes under the 

Safestreets Act. If Congress adopts the Administr~tion's 

definition of money laundering/ which we oppose, we urge it not 

to add it to the crimes covered by the federal wiretap statute. 

II. Breadth of the Money Laundering Crime 

Independent of our concerns about banle record privacy, we 

urge the Congress to consider the possible overbreadth of the 

money laundering crime proposed in S.1335 and the wisdoll. and 

even constitutional difficulties posed by the enactment of such a 

sweeping criminal statute. As stated earlier, this bill does not 

only apply to cases where cash is laundered through a bank. It 

applies to ~ ~e~ transaction involving the movement of 

funds that affects interstate commerce conducted with the intent 

to facilitate any unlawful activity or with the knowledge or 

reckless disregard of the fact that the money was derived from 

illegal activity. It is not limited to cash transactions but 

applies to any monetary instrument, including cash, traveler's 

chscks, personal checks, bank checks, money orders, investment 

securities, gold or precious coins, and negotiable instruments in 

bearer form. A host of issues are posed: 

First, there is the issue of federalism. Under this statute, 

federal agencies would be able to investigate and prosecute as 

"money laundering" a myriad of crimes usually left to state and 

local authorities. The purchase of drugs, the sale of a handgun, 

real estate swindles/ garden variety extortion, or 

misrepresentation in the sale of a used car could be reached 

under section 1956. 

Second there is the problem of overbreadth which might 

affect protected constitutional rights. For example, a retainer 

received by a criminal defense lawyer might subject the l<:\lo/yer to 

possible criminal prosecution for engaging in a money transaction 

knowing or in "reckless disregard" of the fact that the funds 
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were derived directly or indirectly from illegal activity. An 

investigation and prosecution in such circumstances poses Sixth 

Amendment Right to Counsel as well as Attorney Client Privilege 

issues. The example, given recent prosecutorial efforts to seek 

"forfeiture" of attorneys fees paid in drug cases, is not 

farfetched. 

We note in this context that section 9 of the bill amends 

Title 18 of the United States Code by adding a chapter dealing 

specifically wit~ forfeitures. This section provides for both 

criminal and civil forfeitures of money involved in money 

laundering, money or property traceable to money laundering, and 

where this money or property cannot be located or has been 

transferred to a third party. The same Sixth Amendment issues 

raised in the context of the current forfeiture statute would be 

exacerbated under this legislation. 

Applications of this statute could have a "chilling effect" 

on protected First Amendment activity. For example, it could be 

a crime for a candidate to receive money from certain unions if 

the candidate should have known that the union was involved in 

illegal activity or if leaders of the union had some oonnection 

with organized crime figures. Could a congressional 

investigation or a report by the President's Organized Crime 

Commission about certain union officials or corporate executives 

put politicians at peril if they accepted PAC money from them? 

Is this statute a potential basis for even more intrusive, even 

politically motivated versions of Abscam? 

While we would expect federal agencies to use "discretion", 

it would be wiser to enact a narrow statute which addressed money 

laundering through financial institutions perse; one that indeed 

established a more direct way to investigate and prosecute such 

schemes than reliance on the Bank Secrecy Act but avoided the 

poter.tial pitfalls of the Administration proposal. We believe 

this is the intent of Senator Dennis DeConcini's bill, S.1385 and 
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that is why we do not oppose his bill. We hold the same view 

regarding Senator D' Amato's od ginal proposal, 8. 572. 

III. other Crimes 

At the outset of our testimony, we described the 

Administration proposal as a prosecutor's ",dsh list" rather than 

a balanced approach to the problem of money laundering. The 

first proof of this is the scope of the money laundering crime. 

The second is the unnecessary amendment of the Right to Financial 

Privacy Act. The third is that section 8 of the bill also 

estabUshes a crime of "facilitation" and a new offense of 

"receiving the proceeds of a crime." 

These are crimes of general application and may have 

sweeping and dangerous applications. We believe the crime of 

facilitation goes far beyond established concepts of criminal 

~ ~ and is both overbroad and vague. Does a bus company 

facilitate a crime by bringing demonstrators to Washington who 

are planning to engage in vtvil disobedience? Does a hotel 

facilitate a crime by making space available to alleged mafia 

figures who use the facility to plan a crime? 

The crime of receiving the proceeds of a crime would punish 

anyone who received such proceeds knowing or believing the same 

has been obtained in violation of law. Are employees of E.F. 

Hutton or a defense contractor found to have violated the law 

guilty of a crime for taking home their paychecks because they 

believed the money was derived from illegal activity? 

Conclusion 

In conclusion, Mr. Chairman, we have today focused our 

testimony on the Administration bill, 8.1335 and principally 

on how it would adversely effect bank record privacy. However, 

we believe the legislation deserves close and broad scrutiny on a 

range of issues posed by various other sections of the bill. We 

have touched on some of those today and would like to reserve the 

right to supplement the record with additional comments. We urge 
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the Committee to hold further hearings and to solicit the views 

of experts in crimi,nal and constitutional law. 

As we said at the outset, we believe money laundering is a 

problem but that a balanced approach which meets law enforcement 

needs without violating civil liberties is necessary. S.1335 

is not balanced and constitutes a serious threat to civil 

liberties. We urge its rejection and that the Congress proceed 

with more narrowly drawn legislation that indeed strikes a just 

balance b~tween competing and compelling public interests. 

... 
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Senator MCCONNELL. Thank you, Mr. Berman. 
Senator DeConcini, do you have questions? 
Senator DECONCINI. Mr. Chairman, I do have questions but I 

would ask that you let me submit them due to the time constraints. 
I know the chairman has got the same place to go as I, only to a 
different room, at this time, so I will just submit them for the 
record. 

Senator MCCONNELL. The record will be left open for the submis­
sion of responses to the questions that we are going to propound to 
you gentlemen in writing. We appreciate very much your coming. 

The hearing is concluded. 
[Whereupon, at 12:05 p. m., the committee was adjourned.] 

57-310 0-86--8 
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APPE'NDIX 

STATEMENT OF JOHN K. VAN DE KAMP 
ATTORNEY GENERAL OF THE STATE OF CALIFORNIA 

TO THE CO~IMITTEE ON THE JUDICIARY 

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE: 

! am pleased to have the opportunity to submit this 

written statement in which I will discuss the serious 

ch<lllenge ot; money laundering and the proposals to deal with 

this problem which are currently pending before this 

Committee. 

First, I will discuss this issue from my 

perspective as the chief law enforcement officer in the 

State of California and focus upon the unique circumstances 

which have made money laundering a significant and ever 

growing concern Eor both law enforcement and the financial 

community in California. 

Second, I will urge the members of this Committee 

to pass out legislation which will (1) create a new criminal 

offense of money laundering, (2) amend the Right to Financial 

Privacy Act to permit financial institutions to cooperate 

with law enforcement, and (3) strengthen the reach and 

effectiveness of the Bank Secrecy Act. 

Finally, I will briefly discuss some of the major 

provisions of the bills pending before the Committee. 

The abuse of our financial institutions, which 

once made the banks of Florida temples to tile drug trade, 

has spread across the nation to the mightiest financial 

institutions in the country's largest state. The determined 

and innovative efforts by federal authorities in California 

-----------------------------------------------------------------------------------
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to stem this abuse have sadly been overwhelmed by the sheer 

enormity and complexity of the problem. Above all else, the 

existing federal laws, including the Bank secrecy Act and 

its implementing r~gulations, fall far short of adequately 

addressing the intricate schemes of these criminal financial 

manipulators. 

The Interim Report by the President's Commission on 

Organized Crime -- "The Cash Connection: Organized Crime, 

Financial Institutions and Money Laundering" -- has 

documented the diversity and magnitude of money laund~ring 

in this country. That report further illustrated tha~ ~his 

practice serves vital interests of organized crime, 

narcotics traffickers and corrupt business interests while 

simultaneously undermining the soundness and integrity of 

the very financial institutions upon which these schemes 

rely. 

This Congress has already heard testimony from top 

officials in the Department of Justice and the Treasury. 

These officials have described the scope and cost of this 

problem, the ever growing challenge which money laundering 

poses to law enforcement's efforts against organized crime, 

the drug trade, and political corruption, and the threat 

this abuse poses to the integrity of our financial 

institutions. Nowhere are these obserVations more apropos 

than as applied to the situation presently existing in the 

State of California. The reasons for this are historic and 

geographic, but they also tied to the existing efforts 

ag&inst the drug trade and money laundering Which are being 

carried out a continent away in the Southeast United 

States. 

California has a tradition of virtually anonymous 

banking. This is attributable to a large, expanding and 

historically mobile popUlation utilizing our predominantly 

multi-branch banking and thrift systems. Customers have 
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long been faceless account numbers and a bank just so many 

look alike branches within shopping centers along our 

freeways. 

Blessed with economic prosperity and a booming real 

estate market from the post-war years on, "new money," and 

large sums of it, is not unusual in California. New business 

enterprises, many on the cutting edge of technology and 

service, have and continue to spring up and flourish in our 

state. 

These elements of mobility and growth, while 

normally wholesome economic factors, render California 

financial institutions particularly vulnerable to money 

laundering because they tend to camouflage the money 

launderer and his otherwise suspicious activities. 

In addition to these internal conditions, 

California, like Florida, is an international trading center 

and has geographic and cultural ties with Latin America. 

Our trade with the Asian nations of the Pacific brings a 

tremendous ~olume of goods into and through the State of 

California, and with it the demand for financial services 

to underwrite this commerce. On the darker side, this 

legitimate trade shares its means of transportation, ports 

of entry and financial services with the illicit traffic in 

Asian produced heroin and other controlled substances. 

To the south is Mexico, and through that country 

the remainder of Latin America. San Ysidro in San Diego is 

the businest port of entry in the world. Competing with the 

legitimate commerce through this port is & constant stream 

of illegal immigrants, illicit drugs, and currency, both 

domestic and foreign, seeking a safe and reliable haven. 

According to the United States Customs Service, 

approximately 100 million dollars in reported currency 

passes through the San Ysidro Port each month -- that is 1.2 

billion dollars annually. 
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This amalgam of factors -- California's position 

as an international trading center, its connection to Mexico 

and Latin America, and its mobile and expanding population 

and economy -- leave California financial institutions as 

natural and e~ploitable points for transacting the proceeds 

of illicit activities, most particularly the drug trade. 

A good example of this is the recent, record 2.25 

million dollar fine levied by the Department of the Treasury 

against the Crocker Bdnk, one of California's leading 

financial instituti~ns and the nation's twelth largest bank. 

This fine reflected some 3.89 billion dollars in 

transactions which should have been reported under the Bank 

Secrecy Act. Of this sum, 3.8B billion dollars represented 

transactions invQlving cash shipments from six Hong Kong 

banks, and 31 million dollars in cash transactions at but 

two Crocker branches on the Mexican border in Sun Ysidro and 

Calexico. 

While the source or purpose of these funds has not 

been positively documented as being tied to criminal 

activity, this case graphically illustrates the potential 

for abuse which exists. Further we are informed that the 

Department of the Treasury is expected to assess a 

substantial fine for violations of the Bank Secrecy Act on 

the Bank of America, California's largest bank. Our 

information is that the Bank of America's violations, while 

involving less money that Crocker's, are more widespread 

throughout the uank and reflect scores of unreported 

domestic transactions. 

However, the problem in California is not wholly 

a product of our distinct social habits and position as a 

center of trade and human commerce. The members of this 

Committe are well aware of the virtual war which has been 

declared on the drug trade in the Southeast United States. 

A major component of the attack on drug trafficking in 

J 
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South Florida has been the Gffort, began in 1980, to 

suppress money laundering through financial institutions 

using information required by the Bank Secrecy Act. This 

effort, known as Operation Greenback, together with the 

general interdiction efforts has met with widespread success 

in South Florida. Additionally, the states of Florida and 

Georgia have enacted laws which would require the banks ot 

those states to file duplicate Bank Secrecy Act reports with 

state officialsl thereby expanding the scrutiny under which 

those institutions and their customers operate. The effect 

of this intense concentration of resources and law 

enforcement attention in the Southeast United States has 

been to force adjustments by international and dOlnestic drug 

traffickers in the routes of importation and channels of 

distribution. It has also meant that chese traffickers are 

in the market for new, less scrutinized financial 

institutions, located near the points at importation and 

distribution. 

California is one of the leading illegal drug 

consumor marketplaces in the country. It is also a natural 

point of entry for this illicit commodity from the south 

over the porous border we share with Mexico and from the 

east through our ports and harbors. Our experience in 

recent years suggests that many large-scale drug importation 

and distribution organizations have relocated trom the 

Southeast United States or have come directly trom South 

I\merica and taken up operation in California. 

As an example, Conrado Valencia-Zalgado, known to 

both law onforcl?ment and in the drug underworld as "B1 Loco," 

was one of the most notorious and violent Columbian cocaine 

cowboys in ~liami. After his arrest in Miami in 1979, 

Valencia posted $105,000 cash bail and disappeared. 

"Bl Loco" took a new name, moved his entire family to 

Los Angeles where he allied with a Mexican drug importer, 

and Ieestablished his multi-kilo cocaine distribution 
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operation. In 1982 Valencia was captured by Los Angeles 

County Sheriff's narcotics detectives and he and his ring 

were successfully prosecuted by my Special Prosecutions Unit 

and the United States Attorney's Office in Los Angeles. 

"El Loco" is but one of the scores of South 

American cocaine importers and distributors who have taken 

up operation in Southern California over the past five 

years. A task force of federal, state and local narcotics 

agents in Los Angeles has been targeted exclusively at these 

South American operations. To date the infamous Lopera, 

Ochoa and Nelson Reyes organizations, among others, have 

fallen, hundreds of kilograms of cocaine and millions ot 

dollars in cash have been seized. 

In 1983 in a rural area of beautiful San Luis 

Obispo county, north of Los Angeles, agents of my 

department's Bureau of Narcotic Enforcement broke up the 

Echegoyen ring of Peruvian drug manufacturers who were 

operating a cocaine purification laboratory which converted 

cocaine paste into the useable product. 

Additionally, in recent years in our major ports, 

state and federal narcotics agents have reported record 

seizures of cocaine, marijuana and other controlled 

substances at the terminus of their direct importation from 

South America. Along the Mexican border, Customs and 

federal drug agents have in the past months interdicten drug 

caches in quantities previously unknown. 

On Saturday, October 19, 1985, United States 

Customs agents at the Port of Entry at San Ysidro seized a 

pickup truck carrjing 74~ pounds of cocaine worth $30 

million. This seizure represented 5% of the amount of 

cocaine the Drug Enforcement Administration seized in 

California in all of 1984. These law enforcement successes 

tell us that the drug traffickers and distributors have 

brought their operations to the im.ediate area of their most 

lucrative market -- California. 
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AS ~ight be expected, this encroachment of 

intet'ldtional drug importation and wholesale distribution 

directly in California has been accompanied by a sudden and 

remarkable surge in the number of large cash transactions 

conducted in California's financial institutions. Between 

1980 and 1983, major cash transactions reported in 

compliance with federal law jumped by 60 percent, from 

$13 billion to nearly $21 billion dollars. In 1980, 

California banks reported a 300 million cash deficit. 

By 1984, these same banks were swollen with one billion 

dollars in surplus cash. And this upward trend is 

continuing. Los Angeles area banks withdrew $136 million 

dollars in cash from the Federal Deposit Bank in 1980. Last 

year, these same banks had a $374 million dollar surplus of 

cash. In the San Francisco area the figures are even more 

dramatic. From a $166 million dollar deficit in 1980, banks 

in that area of California showed a cash surplus of over one 

billion dollars in 1984. In the first eight months ot 1985 

California banks reported a $1.4 billion cash surplus. 

While we cann<,",t say wi th certainty how much of this cash 

surplus is attributable to the proceeds of crime, the 

concurrent rise in the local drug trade and cash surplus and 

the experience in south Florida, strongly suggests a close 

connection. 

Behind these statistics are the reality of major 

narcotics operations, corrupt bank offiCials, tragically 

failed financial institutions and lingering questions about 

the integrity of even California's foremost financial 

institutions. 

In 1981 there was the Garfield bank case prosecuted 

by the United States ~ttorney's Oftice in Los Angeles. At 

the behest of a Los Angeles attorney, eight employees ot 

that Los Angeles bank laundered millions of dollars worth ot 

drug proceeds before the scheme was uncovered by federal 
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agents. The ensuing investigation and prosecution resulted 

in the execution style murder of the attorney and the 

indictment and conviction of the bank, its president and 

chairman of the board, a vice-president, and a former 

vice-president. 

One year later in the "Grandma Mafia" case, which 

was again prosecuted by the United States Attorney's Office 

in Los Angeles, a group of middle-aged women led by a 

sixty-year-old grandmother laundered 25 million dollars in 

d~ug proceeds in a short six-month period. Operating in the 

mode of the so-called "smurf" scheme, these women went from 

bank branch to bank branch depositing just under $10,000, 

the threshold for the filing of a currency transaction 

report under the Bank secrecy Act. Later, during interviews 

with federal agents, one of the women cheerfully and 

candidly admited why they had conducted their business in 

California rather than in Florida where the cash had 

originated: "The heat is on" in Florida: depositing the 

cash in California was much less risky. 

The indictments continue to come. In June of this 

year the United States Attorney in San Diego indicted the 

former manager of the Bank of Coronado's San Ysidro Branch, 

Guadalupe Alcantar, and four others on forty-four counts of 

conspiracy to defraud the bank, and violations of the Bank 

Secrecy Act. Over an eighteen month period, Alcantar 

transacted 20 million dollars -- 10 percent of the bank's 

total business -- through accounts held by k~own or 

suspected narcotics traffickers. Federal affidavits 

revealed that Alcantar did not blanche when customers 

brought tens of thousands of dollars stuffed in satchels, 

plastic bags and boxes into the bank. "It they sell hard 

dope, they sell hard dope," she reportedly told a fellow 

employee. 
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On July 17, 1985, the United States Attorney's 

Office in Los Angeles announced the indictment of ten 

individuals in a 4 million dollar laundering scheme which 

directly involved the profits of cocaine traffickers 

transacted in less than $10,000 increments through the bank 

accounts of two seemingly legitimate businesses. 

As encouraging as these successful investigations 

and prosecutions are, we can be sure that they represent but 

the tip of the iceberg of tho illicit money ~arket in 

California. From the ragtag currency exchange houses along 

San Ysidro Boulevard, many of which are nothing more than 

swall house trailers, to the majestic steel and glass 

headquarter offices in the financial district of 

San Francisco, there is a kind of leukemia of illicit money 

in the financial bloodstream of California. Further, 

the available treatment both in terms of efficacy and 

availability is no match for the disease. 

My office has made a careful study of the Bank 

Secrecy Act, the major weapon in the battle against 

money laundering. While provisions of the Comprehensive 

Crime Control Act of 1984 substantially strongthened the 

laws pertaining to currency reporting, the Bank Secrecy Act 

and its implementing regulations do not adequately respond 

to the intricate machinations of criminal money launderers. 

Under eXisting law and regulations, money laundering 

must be prosecuted as a violation of the reporting 

requirements of the Bank Secrecy Act or as a conspiracy to 

defraud the government by obstructing the filing of accurate 

reports. The theory of criminal culpability under these 

statutes as applied to money laundering is at best tenuous 

and prosecution is e~tremely difficult. In ord~r to obtain 

a conviction it is neccesary to provo awareness of the 

reporting requirements and an effort to avoid the filing ot 

the report. Likewise, in order to prove a conspiracy it is 

necessary to demonstrate that the defendants knowingly acted 
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in concert to avoid the reporting requirements or to 

obstruct law enforcement. These theories of culpability 

necessarily r.aise the difficult issue of the distinction 

between noncriminal avoidance and criminal evasion of the 

law. 

The shortcomings in the law and its regulations 

were exposed in the July 1, 1985, decision by the United 

States court of Appeals for the First Circuit in the case of 

United States v. Anzalone (84-1628). In that case the 

government charged the defendant with violations Title 18 

pertaining to the concealment of material facts from the 

government, aiding and abetting, as well as violations of 

the Bank Secrecy Act. The defendant had purchased twelve 

cashier's checks of an aggregate value in excess of $100,000 

but in twelve separate transactions of less than $10,000. 

The cashier's checks were applied in a public corruption 

scheme. In the words of the Court of Appeal, "The 

government decided to test the limits of the statutory 

interpretation by charging appellant." The government 

alleged the twelve transactions were part of the same 

"event" and that by "structuring" the transaction the 

defendant hdd prevented the bank from filing reports under 

the Bank Secrecy Act. The appeals court found that the 

government had gone beyond the limits of the law including 

the Bank Secrecy Act and its regulations which the court 

held to be ambiguous a& applied to those circumstances. The 

court further found that under the law as it presently 

exists, there was no illegal evan ion of the reporting 

requirements of the Bank Secrecy Act. In reversing the 

defendant's conviction, the court of Appeal invited Congress 

to eliminate the loopholes in the law and warned that it was 

unwilling to "stretch st.atutory constru:..tion past the 

breaking point to accommodate the government's 

interpretation." 

• 
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The same challenges to the application of the 

Bank Secrecy Act have been leveled in an appeal from the 

successful prosecution of a major "smurf" money laundering 

ring in Los Angeles. In that appeal, United States v. 

Ronderos, (84-5298) the Ninth Circuit will decide if the 

Bank Secrecy Act can properly be brought to bear against 

even this relatively primi ti ve mode of money laundering. 

Owing to the substantial difficulty of prosecuting 

under the existing law at best, and a real possibility that 

the law may not apply at worst, the critical need for a 

straightforward money laundering statute is readily 

apparent. For this reason the National Association of 

Attorneys General at its summer meeting adopted unanimously 

a resolution urging this Congress to enact legislation 

providing for a federal offense which would prohibit the 

laundering of money by prohibited monetary transactions. (A 

copy of the National Association of Attorneys General 

Resolution Regarding Money Laundering is attached to this 

statement. ) 

Indeed, I view the need for a money laundering 

statute as being so compelling that I have joined with 

Assemblymen and Senators in the California Legislature and 

District Attorneys in the State of California in sponsoring 

state legislation which will create a money launderIng 

offense. (This proposal is embodied in SB 1470 introduced 

by Senator Dan McCorquodale (D-San Jose) and AB 2182 

introduced by Assemblyman Steve Clute (D-Riverside), these 

are identical measures and a copy of SB 1470 is attached to 

this statement.) 

In addition to creating a money laundering offense, 

our legislation also calls for the creation of a broad 

monetary instrument transaction reporting requirement for 

financial institutions operating in the State of California. 

While this aspect of the legislation is based upon the 
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reporting requirements of the Bank Secrecy Act, we are 

urging the adoption of certain f~atures which will Close 

what We view to be substantial loopholes in the eXisting 

federal reporting requirements which are prescribed in the 

regulations. 

Both my office and the National Association of 

Attorneys General perceive "structured" transactions under 

the existing $10,000 reporting requirement threshold to be 

a major threat to the effective application of the Bank 

Secrecy Act to money laundering schemes. Therefore, our 

monetary instrument transaction reporting proposals carry 

with it a "cumulative" transaction reporting requirement. 

This provision will require reports to be filed When any 

series of transactions attributable to one customer or one 

account exceeds $10,000 in one day or $25,000 over a five 

day period. This "cumulative" transaction reporting 

requirement is based upon experience which demonstrates that 

criminal enterprises have circumvented the Bank Secrecy Act 

by conducting multiple transactions just under the reporting 

threshold (so-called "smurfing" cases) and by corrupt or 

questionable bank practices which encourage or permit 

customers to "split" transactions in order to avoid 

reporting requirements. Although none of the bills 

presently pending before this Committee calls for such a 

"cumulative" transaction reporting requirement, the National 

Association of Attorneys General and I join in requesting 

your serious consider~tion toward enacting such an 

amendment to the Bank Secrecy Act or seeking a change in the 

regulations promulgated by the Treasury Department. 

Another deficiency in the existing Bank Secrecy Act 

is the loose regulation of exemptions from reporting Which 

may be granted by financial institutions. In the 

legislation which we are sponsoring in California, we 

propOse to give the Attorney General the right to review and 



227 

disallow any exemption, which must in the first instance be 

approved by two officers of the financial institution. 

I now would like to discuss briefly a few of the 

major provisions of the three bills (5. 572, S. 1335 and 

S. 1385) which are pending before this Committee. 

Initially, we have studied the Interim Report of 

the President's Con~ission on Organized Crime regarding 

money laundering and believe that the Commission's legislative 

recommendations are well founded and ought to be reflected 

in any bill which proceeds from this Committee. 

Clearly there is the need to enact a federal 

offense of money laundering and each of the bills pending 

before this committee proposes to accomplish this. As among 

the different money laundering offense proposals contained 

in the various measures, it is my view that the money 

laundering offense detailed in s. 572 and s. 1385 is the 

preferred formulation of this new crime. The offense 

detailed in these bills is appropriately directed at 

transactions conducted by or through a financial 

institution. Second, the knowledge or scienter requirement 

is a straightforward actual I<nowledge or "reason to know" 

test. 

In my opinion the formulation of the offense in 

S. 1335, which embodies the administration's proposal, 

attempts to define the offense too broadly in that it covers 

any transaction which "in any way or degree affects 

interstate or foreign commerce". I believe this definition 

of the offense is broader, and as a result not as directed 

and specific, as a money laundering offense should and ought 

to be. If this formulation is designed to reach 

transactions not conducted through what is traditionally 

understood to be a financial institution, then I would 

suggest that the definition of "tinancial institution" be 

expanded. This is the approach we have adopted in our 

legislation in California. 
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The "reckless disregard" scienter requirement 

contained in S. 1335 -- which is further defined as an 

awareness and disregard of a substantial risk that the 

transaction involves the proceeds of a criminal offense 

is an unclear standard which may pose compliance 

difficulties and may unnecessarily complicate prosecutions 

of the offense. I do not concur with the administration's 

argument that the "reason to know" test establishes a 

negligence standard which i~ not suitable for subjecting a 

person to criminal sanctions. In my view the "reason to 

know" test is as rigorous as the "reckless disregard" 

standard and will be proved by the same factual 

considerations. The "reason to know" test is preferable 

because it is more amenable to proof and should be easier 

for a jury to comprehend than the "reckless disregard" 

standard. 

I do support that aspect of S. 1335 which ties 

money laundering to any federal or state felony. 

I strongly support the criminal forfeiture 

provisions which are contained in S. 1335 (proposed 18 U.S.C. 

section 2601). In particular the "substitute assets" or 

tracing features of this criminal forfeiture proposal should 

prove to be a powerful weapon in the arsenal of the 

prosecution in that it strikes at the very heart of 

organized crime and drug trafficking -- the criminal 

profits. 

In keeping with the recommendations of the 

President's Commission on Organized Crime, I support the 

proposals made in S. 1335 to amend the Right to Financial 

Privacy Act in order to permit financial institutions to 

report possible violations of the law to law enforcement 

without running afoul of the Act. In this same vein! 

support those aspects of S. 1335 which will extend civil 

immunity or a "good faith" defense to financial institutions 

for reporting suspicious activity to law enforcement. 
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In rel~tion to these provisions, S. 1335 proposes 

to amend the Right to Financial privacy Act to preempt any 

state or local law or regulation which is more restrictive 

of disclosure to a government authority concerning a 

possible violation of law than the Right to Financial 

Privacy Act would be as amended. Obviously as a state 

Attorney General, I am very sensitive to any effort to 

preempt state law, particularly in an area such as this 

where my Legislature has spoken explicitly on the issue. 

(see California Government Code sections 7470, et seq., the 

California Financial privacy Act). However, as the members 

of this cc)mmittee will note, the legislation which we are 

sponsoring in California proposes to modify our own 

Financial Privacy Act to permit the filing of reports which 

would be required under the monetary instrument reporting 

requirements of the legislation. At the present time we are 

also studying the possibility of offering amendments to our 

legislation which will exempt from the Financial Privacy Act 

reports by financial institutions of possible violations of 

law. Thel~efore I will say that 1 perceive the underlying 

validity and support the goals which those proposals seek to 

achieve. 

In general, I support all of the measures contained 

in the bills pending before the committee which will 

strengthen the effectiveness and reach of the Bank Secrecy 

Act. r particularly support the proposed revision of 

section 5319 of Title 31, as contained in S. 1335 which 

would explicity authorize the Secretary of the Treasury to 

provide Bank Secrecy Act information to local law 

enforcement when consistent'with the purposes of the Act. 

This amendment is in keeping with the spirit of recent 

amendments to Title III of the Omnibus Crime Control Act 

(18 U.S.C. § 2510 et seq.) and Rule 6(e) ot the Federal Rules 

of Criminal Procedure which authorize wider sharing of 
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wiretap and grand jury information, respectively, with local 

law enforcement. Such information sharing recognizes that 

money laundering is a common concern of both the federal and 

state law enforcement. 

In summation, law enforcement at the state level is 

gravely concerned with the problem of money laundering. 

Through their resolution calling for the adoption of a 

federal money laundering statute and amendments to the Bank 

Secrecy Act, my fellow State Attorneys General have 

evidenced this concern. I believe that the problem of money 

laundering is particularly acute in California and that the 

situation will further deteriorate without strong and 

resolute measures by this Congress which will give law 

enforcement and prosecutors adequate and effective means 

with which to deal with this probleln. In keeping with my 

comments today, I believe that various proposals contained 

in the three bills which are pending before this Committee 

can and should be forged into a single measure which will 

adequately address all aspects of this complex matter. 
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NATIONAL ASSOCIATION OF ATTORNEYS GENERAL 

Summer Meeting 
Colorado Springs, Colorado 

Julj 15 ~ 18, 1!)85 

RESOLUTION 

MONEY LAUNDERING 

WHEREAS, "money laundering" Is defined by the President's Commission on 
Organized Crime as " the process by which one conceals the existence, Illegal source, or 
Illegal application ot income, and thcn disgUises that Income to make it appear 
legitimate;" and 

WHEREAS, organized crime depends In large measure Cor its success Cui operation 
on being able to launder money lind mlllee funds generated by criminal activity appear to 
come Cram legitimate sources; and 

WHEREAS, between $50 and $65 billion In tainted money Is laundered through 
legitimate Cinancial Institutions In this country every year; and 

WHEREAS, federal law does not presently proscribe money laundering as a 
distinct offense; and 

WIlEREAS, the President's Commission on Organized Crime has determined that 
there are gaps In the reach of thc Bank Secrecy Act that permit criminals to launder 
illegal profits with "virtual Impunity" and without trlggl!rln(; the reporting requirements 
of the Act; and 

WHEREAS, prosecution for violation of the Bank Secrecy Act Cor failure to file 
required forms Is an Inadequate means to curb money laundering, as demonstrated by the 
continued laundering activity engaged In by organized crime; 

NOW, THEREFORE, BE IT RESOLVED, that the National AS$oalation of 
Attorneys General urges Congress to ennct legislation providing for a fQ~'lrul ofCensc 
that would prohibit the laundering of money by prohibiting rponetary transaotions, both 
through finallclallnstitutlons and other transfers that affect Intcrstate Qommer~e, where 
engaged In with the Intent to promote, mannge, establish or cllrry on cl'lmlnal activity; 
and 

BE IT FURTHER RESOLVED, that tha Na\lonal Assoeilition or Attorna~s General 
urges the Congress to enact legislation that would close the loopholes In the Dank 
Secrecy Act by requirlng tho reporting of cumUlative transactions over a threshold 
amount and by giving the Secretary of the TrcIIsury the power t9 review and disapprove 
report exemptions; and 

BR IT FURTIIER Rr"sOLVlm, thot the Association authorizes its Executive 
Director nnd Genernl Counscl to mnke these views known to the Congress, the 
,\dminlstrntion, and other Interestcd parties. 
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AMENDED IN SENATE AUGUST 19, 1985 

SENATE BILL No. lei70 

Introduced by Senators McCorquodale, Duvis, Bill Greene, 
?\iaddy, Mello, Hontoya, Presley, Rob~l'ti, Rosenthal, 
Stiern, Torres,and '\V'atson . 

June 24, 1985 

An act to amend Section 7471 of the Government Code, to 
add Chapter 10 (commencing with Section 186.9) to Title 7 
of Part 1 of, and to add Title 11 (commencing with Section 
14160) to Part 4 of, the Penal Code, relttting to financial 
transactions, alld making an appropriation therefor. 

LECISLATIVE COU:-:SI~L'S DICF..')T 

SB 1470, n.s amended, ~vlcCorquodale. Financial 
transactions: proceeds of criminal activity: financial 
institution reporting. 

(1) Existing law makes property and proceeds acquired 
through a pattern of criminul profiteering activity subject to 
forfeiture upon conviction of an underlYing offcI1sC', as 
specified. Existing la~v makes it a criminal offense to 
knowingly buy or receive stolen property or property 
othen'v'ise acquircd by extortion or theft or tQ kno\vingly 
conceal, sell, or withhold the property from the owner or aid 
therein. . 

This bill would impose u state-nw.ndAted lOCAl program by 
making it n criminal offQnse to knowingly CQnd~,ct or nttempt 
to cond uc:t Ll fin:.tncinl transaction (J) throllgh 111inilncillJ 
institution with the illtC'lIt to promoto, rWllU1ge, (J~·tl/l;lish, 
carryon, or illt:.'iJit;lte the promotion, m 111 wgew en t, 
estnblishnu..'I2t. or c:m:ving 0/1 of crimbw/ acti .... it.v, or (fJ) in 
property· derived from criminul uctivity, as dcfj!1(~cl. The 
offense would be punishable as proscribed cith~r as a felony 
or misdomeunor. Upon conviction, the properly or moncy 
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which was the subject of, or is tracellble to, the financial 
transaction would be forfeited, as specified, or if the property 
or money is llnllVI.11·lablc, as speciJi'ed, other property of the 
defend .. wt up to the 'Value of the tCli{lted property or money 
would be forfeited. 

(2) With specified exceptions, existing law precludes 
financifll'institutions from disclosing financial records of 
customers to stute or local agencies. 

This bill \vould require defined financial institutions to 
maintain records of defined monetary instrument 
transactions over $10,000 Of, with respect to an individual 
customer or czecount, totaling more than $10,000 in a 24-hour 
period or $25,000 in a 5-dl.lY period. The bill would j wi#:r tI: 
specii'it.""tl exeepliefl; require these transactions to be reported 
to the Department of Justice as prescribed in regulations of 
the department, honlever, an excmptlon may be g1'llIlted, ns 
specified. Reports received by the department under this bill 
would not be required to be disclosed as public records, bd 
the departnH.'nt would be required to lll2<llyze the reports and 
report possible \'iollJtiol1s to the <'lppropriate crirm'J1ai justice, 
tax, or regulatory agcl2cy. 711e department T.vollid also be 
authorized to supply the reports to specified public agencies 
and to otherwise make use of the reports for any purpose 
consistent with the bill. The bill would exempt reporting 
financial institutions from liability for loss or damage resulting 
from compliance with the bill or any governmental use of 
reports. 

The bill would im.posc u state-mandated local program by 
making it a criminal offense to willfully violate any of the 
above requirC'mcnts or regulations of the department 
adopted pllt'sl1tln~ tfie.ret-e. The offt'>t1se would be punishable 
as a felony or misciemt'(lnof, as specified. 

(3) The bill would appropn'Me all Uw,I)ccified amount to 
the departlll1 .. 'nt tor ccri'lin costs rt. .. lllte.·c! to the [let. 

(4) The California Constitution ,requires the state to 
reimburse local agcllcicsnnd school districts for cortain costs 
mandated by the state. Statutory provisions establish 
procedurl's ror making that fPimbursc'tncnt. 

This bill would provide that no rdmbursement is required 
by this act for a specified reason. 
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Vote: m-ajerity %. Appropriation: fteyes. Fiscal committee: 
yes. State·mandated local program.: yes. 

The peopJe of the State of California do enact as follows: 

1 SECTION 1. Section 7471 of the Government Code is 
2 amended to read: 
3 7471. (a) Except in accordance with requirements of 
4 Title 11 (commencing with Section 14160) of Part 4 ofthe 
5 Penal Code or Section 7473, 7474, 7475, or 74'76 of this 
6 code, no financial institution, or any director, officer, 
7 employee, or agent of a financial institution, may provide 
8 or authorize another to provide to an officer, employee, 
9 or agent of n state or local agency or department thereof, 

10 any financial records, copies thereof, or the information 
11 contained therein, if the director, officer, employee or 
12 agent of the financial institution knows or has reasonable 
13 cause to believe that such financial records or 
14 information are being requested in connection with a 
15 civil or criminal investigation of the customer, whether 
16 or not sll('h investigation is being conducted purSlUUlt to 
17 formal judicial or administrative proceedings. 
18 (b) This section is not intended to prohibil disdosure 
19 of the financial records of a customer or the information 
20 contained therein incidental to a transaction in the 
21 normal course of business of such finAncial in~titution if 
22 the director, officer, employee or agent thercof making 
23 Of authorizing th~ disclosure has no 1'(:}usonnble c:}\.1se to 
24 believe lhat the financial records or the information 
25 contained in th(.~ financial rc.'corcis so disclosed will be 
26 llsed by ~\ stillo or lQcul ngcllCY or department thereof in 
27 connection with un in vt.,stigution of the customer, 
28 whether or not suoh investigation is b~ing condliated 
29 pursuant to foqt,ul judicial or ndministrl\tive 
30 proccl~clillgS. 
31 (c) Tlli!> sc.~ction slHl11 not pn:clude n rinnn~iul 
32 institution, ill its discretion, from initiating contact with, 
33 and tlwrellner communicating \vith and disclosing 
34 Cll1>tomer finallcial rl~eords to, apPl'opriate state or local 
35 agencies concerning suspected violation of any law. 
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1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 

(d) A financial institution which refuses to disclose the 
financial records of a customer, copies thereof or the 
information contained therein, in reliance in good faith 
upon the prohibitions of subdivision (a) shall not be liable 
to its cl1stomer, to a state or local agency, or to any other 
person for any loss or damage caused in whole or in part 
by such refusal. 

SEC. 2. Chapter 10 (commencing with Section 186.9) 
is added to Title 7 of Part 1 of the Penal Code, to read: 

CHAPTER 10. MONEY LAUNDERING 

13 186.9. As used in this chapter: 
14 (a) "Conducts" includes, but is not limited to, 
15 initiating, concluding, or participating in conducting, 
16 initiating, or concluding a transaction. 
17 . (b) "Financial instltutiol1" mea.ns, when located or 
18 doing business Ii] this state, any Iwtional bank or blmking 
19 assodl/tion, state bank or ; 11I1king association, 
20 commerdal b:wk or trust company organhed under the 
21 laws of Ow United States or uny stllle, llIly private bank, 
22 industrial savings bank, savings bank or thrift iI1sh'tution, 
23 savings and 10l1I1 associatioI11 or building and loan 
24 association orgtmized under the.ltnvs of the United Stutes 
25 or ~lI1y state, any insl1red institutioIl as defined in Sec.'tion 
26 401 of the National Housing Act. lmy credit union 
27 org;l11lzcd under the Jaws of the United States or any 
28 state, allY foregin bank, ~m)' currency exchange, any 
29 perSOll or business engaged prlmarlly in the cashing of 
30 checks, allY person or bIlSiI1C'ss rtlho reguhlrly engages in 
31 the issuing, selling, or redeeming of tmvclers' checks, 
32 money orders. or similar instruments, e,'\cept where 
33 llcllng as n seJUng ag(mt as lin "l1cz'de/}t~ll pllrt OF1l11other 
34 bLJsiIWSS not specified in this subdivision, lIny broker 01' 
35 dealer in securities registf:~red or required to be 
36 rc'gist{Yl'd rl/ith the Securitit.:'s and ExchtlI1~t~ Commission 
37 und{'l' the S<:"cw'itk's E.:tCIWll~C Act of 1934 or with the 
38 Commissioner of Corporutlons under Part :3 
39 (colHt1l£'ncing with Section 25200) of Division 1 of Title 
40 4 of the Corporutiol1s Code, llny licensed trnnsmitt~"'r of 
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1 funds or other person or business regular~v engc'lged in 
2 transmitl'er of funds or other person or business regularly 
3 engaged in transmitting fimds to a foreign nation for 
4 others, [my investment banker or i.nvestment company, 
5 any insurer, any dealer in gold, siiver, or pJatjnum bullion 
6 coins, diamonds, emer.alds, rubie~~ or sapphires, any 
7 pawnbroker, and telegraph COmptllly, and persoI1al 
8 property broker, any real property securities dealer, and 
9 any mortgtlge loan broker. 

10 (c) "Financial transaction" means the deposit, 
11 withdrawal, transfer, btlilment, loan, pledge, payment, or 
12 exchange of currency, real or personal property or any 
13 interest therein, or a monetary instrument, as defined by 
14 subdivision (c) of Section 14161, by, through, or to a 
15 financial institution, as defined by subdivision (b) of 
16 Section 14161. 
17 -tet 
18 (d) "Monetary instrument" means United Sl'ates 
19 currency aIld coin, tlw currency and coin of allY foregin 
20 country, a bank check, a cllshier's check, a travelers' 
21 check, a money ordel' paY~lble to the beHrer or in which 
22 the payee is not ideIlh'fied, a bearer negotiable 
23 instrument, a bearer investment security, a bearer 
24 security, II stock on l'lhich title is passed on delivery, a • 
25 futures contract, gold, silver, or plMinum bullion or coins, 
26 diamonds, emeralds, rubies, or sapphires. 
27 (e) "Property derived from criminal activity" menns 
28 any propcrty constituting or derived from proceeds 
29 obtained, directly or indirectly, from a criminal offense 
30 l-ifrt:efl itt Pt:H'ft~¥J fl+ te twh inclusive, ef subdivision 
31 -tttt ef Section -bSG& punisiwble LInder the Jaws of this 
32 state by detlth or imprisonment in the stl..lte prison or 
33 from tl criminal offense committed in anothel'jl1rh;diction 
34 pUIlishublt.., under the laws of tiwtjl1risdiotioll by death or 
35 imprisonmellf for n term f),'(ceeding ane year, 
36 186.10. (n.) An)' porson who knowingly cpnducts Qf 

:37 attempts to conduct u financial transaction through n 
38 fiwlJ1ci:II institlltion (1) with the intent to promote, 
39 manage, ostllblish, carty 011, or facilitate tho promotion, 
40 management, establishment, or carr.'ling on of any 
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1 crlminal activitYI or (2) : : in property derived from 
2 criminal activity, with knowledge or reUdon to know that 
3 the property is derived from criminal activity, shull be 
4 punished by imprisonment in the state prison, by 
5 imprisonment in the county jail for not more than one 
6 year, by a fine of not more thun two hundred fifty 
7 thousand dollars ($250,000) or twice the value of the 
8 property transacted, whichever is greater, or by both that 
9 imprisonment and fine. However, for a second conviction 

10 for a violation of this section, the maximum fine that mny 
11 be imposed is five hundred thousand dollars ($500,000) or 
12 five times the value of the property transacted, 
13 whichever is greater. 
14 (b) Notwithstanding any other provision of law, for 
15 purposes of this section each individual fin L1ncial 
16 transaction conducted or attempted shull constitute a 
17 separate, punishable offense. 
18 (c) Upon a conviction for a violation of this section, tho 
19 court shall ordol' all the property derived from criminal 
20 activity involved in the violation fefl'ei.t-e;d itfttl atstribtt ted· 
21 in ~ ftlUnnCr specified itt See-aoo ~ or [my mOlle,..! 
22 or other property. real or personnl, which represents the 
23 prococ:ds of or H!hich is traceable to such property, 
24 forfeited to the general fund of the state or loc'll 
25 gO"'emmcmtal entit.v, whiehe,,'er prosecutes. In .my case 
26 ill .. ..,·hich the property subject to forfeit-ure, as t!l result of 
27 [my act or omission of the defendant, (1) CtlDnot be 
28 locMed upon the exercise of duc diligence,- (2) iws bt.~('n 
29 transferred or sold to, or deposited with a third pal'ty,- (3) 
30 im,'; bc.,tm plnced beyond the jun'sdicllol1 of the COlll'i',' (..J) 
31 bilS been stlbstantiaJ1y diminished ill \'''/UOi or (5) has 
32 b(.'Cll commin{!it'd with other pmpt"!rty \',/hich CW11l0l be 
33 dl .... idt..~d without difficulty; tl1l.~ dcfond;lnt s}mll (arf'c.::.it mlY 
34 other prop{'rtr up to the vl~/l1a of tlu .. ' pJ'Opt.'rt,Y Otherwi.~·e 
35 subj(.'I.·t to forfeiture pursuilnt to thls sectioi.l. 
36 SEC. 3. Title 11 (commencing with St~ction 14160) is 
37 udded to Part 4 of the Penal Codet to reud: 
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1 TITLE 11. RECORDS AND REPORTS OF 
2 MONETARY INSTRUMENT TRANSACTIONS 
3 
4 14160. It is the purpose of this titl/? to require {ffifrooiftl. 
5 ~:ftS t-e l'eeerd tH*l ·repeff ffi.rge ffltilSuetieus 
'6 H-we-lcrffi.g mOflctnf]* insll'~n~ ~ati'fre ef tHe fii.gfl: 
7 degree ef usefulness ef' Htis t~fTlftt-itm ffi er-iftr.ifif:tt, ttl.*; 
8 certllin reports or records of tmnsactions iIlvoiving 
9 monetary illstruments as defined herein where those 

10 reports or records ha.ve a higb degree of llsefulness ill 
11 criminal, tll.Y1 01' regulatory investigations or proceedings. 
12 ]4161. As used in this title: 
13 W !!f>...,~\ff~ fltetltl9 ~he &epur~ment &F Jt:1stiefr: 
14 -M 
15 (aJ "Financial institution" means, when located or 
16 doing business in this state, any national bank or banking 
17 association, state bank or banking association, 
18 commercial bank or trust company organized under the 
19 laws of the United States or any state, any private bank, 
'20 industrial savings bank, savings bank or thrift institution, 
21 savings and loan association, or building and loan 
22 association organized under the laws of the United States 
23 or any state, any insured institution us defined ill Section 
24 401 of the National Housing Act, any credit union 
25 organized under the laws of the United States or any 
26 state, any foreign bank, uny currency exchange, any 
27 person or business engaged primarily in the cushing of 
28 checks, any person or business who regularly engages in 
29 the issuing, selling, or redeeming of travelers' checks, 
30 moncy ordors, or similar instruments, except where 
31 neting as a selling agont us un incidental part of another 
32 business not specified in lhis subdivision, any broker or 
33 dealN in securities registered or req\!ired to be 
34 registered with tho Securities und Exehall~O Commission 
35 under the Securities Exch~mge Act of U134 or \vith the 
36 Commissioner of COl'pOl'lltions uader rart 13 
37 (commencing \-\lith Section 25200) of Division 1 of Title 
38 4 of the Corporations Code, :.my licensed tl'1\l1$milter of 
39 funds or other person 01' l)U~iness rl'glllurl)' engaged in 
40 transmitting funds to n foreign nution for others, any 
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1 investment banker or investment company, any insurer, 
2 any dealer in precious metuls, ttl:eftefr; €TP jeweffi gold, 
3 si}Y'er, or platinum bullion or coins, diamonds, emeralds, 
4 rubies, or sapphires, any pawnbroker. any 
5 teleeommunieuliom telegrupll company, any personal 
6 property broker, any real property securities dealer, and 
7 any mortgage loan broker .. 
8 (b) "Financial transaction" means tile deposit, 
9 withdrawal, transfer,. bailment, loan, or exchange of 

10 currency, real or personal property or any interest 
11 therein, or a monetary instrument, by, through, or to a 
12 financia.l institution. 
13 (c) "Monetary instrument" means United' States 
14 currency and coin, the currency and coin of any foreign 
15 country, a bank check, cashier's check, a travelers' check, 
16 a mOlley order payable to the bearer or in which the 
17 payee is not identiEed, a bearer ne.gotiable instrument, a 
18 bearer investment security, a bearer security, a stock for 
19 which title is passed on delivery, a futures contract, 
20 ~ metnls, stones, €H' }ew-ekr. 
21 -ftit ~rsfrCtion" i.'fi€ftflS fHt)' ~ Wi-Ht€l:NtWfrl.; 
22, ered+t, ~.xynren-I:; ~ S-trte;.ffiffisfe7:, bailment, t7F left.&.. 
23 gold, silv'er, or platinum. bullion or coins, dimnon ds, 
24 emeralds, rubies, or sclpphires. 
25 (d) "Department" means tile Department of Justice. 
20 (e) "Criminrujllstice agency"means any state, Cor112(1/, 
27 or local agency which has the allthority to investigate 01' 

28 prosecute felony offenses described in the iaHls of the 
29 state. 
30 14162. Every financial institution shall keep a record 
31 of every monetary instrument transaction or series of 
32 transactions involving the same customer or same 
33 account within a 24-hour period, in C:-:CCS$ of ten. thousand 
34 dollUTs ($lO,QOO), and every series of tnmstlclions 
35 involving the same customer within u five-day period in 
36 excess of twenty-five thousand dollars ($25,000). Every 
37 financial institution shall report thc~e tral\sactions to the 
38 dC'partment in u form and ut the time us the department 
39 shull, by regulation, require. 
40 H.J:G&.. ~ reporting t'€tfttH'€'IHcnts ef beeHe-fl -P1.J:.W 
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1 tie ft&t: tWI ffi menetat')' instrument fflH¥.t'-.lclie-flS 

2 exemp~ecl tr-fflfl" #te reporting requireffi€~ e-f Section 
3 ea+3 ef l!i+le &l- of ilie t!tH-t"€'€l 8tHtes Gecl-e where 
4 opp!'ovec1 ift writing ttft€l ~ th~ sigllt'tture e-f f.w.e e-1" 
5 fl.'tt)i'e offie.e.t:g of t-ft.e finnneial itt'Jtitulion ~ St~ te 
6 re"'ieVr' frfffi ditittp!?r~ 13-y t:l-te clet~.>fth However, tfte 
7 aepftftmcnt f'lTt\7'; ~ regt:tfa.t-iefl; require ftf.'i-4 1?l'{Wi:Ele fer 
8 inspection ef records of +fl.eBe ~t''ili-'kSfte~ 
9 14163. E:\:cept as otiJen'Vise provided, a fj'nmcial 

10 institution may exempt from the ]"c>porting requirements 
11 of Sectioll 14162 monetary instrument transactions 
12 exempted from tbe reporting requirements of Section 
13 5313 of Title 31 of the U11tied Stcltes Code. However, the 
14 exemption shall be approved in writing and with tbe 
15 signature of t'J.l'O or more officers of tbe fimwcial 
16 institution and subject to review <'1nd disapprovui by the 
17 department". The department ma,v require, by rC'gullltion, 
18 tbe mnintcnancc, :.md may prol'ide for the inspection, of 
19 records of exemptions granted unch,'r tbis section. 
20 14164. A financial institution, or any officer, 
21 employp,c, or agent thereof, that keeps and files n record 
22 as required in Section 14162, shall not be liable to its 
23 cuslomer, to a state or local agency, or to any person for 
24 any loss or damage caused in whole or in part by the 
25 making. filing, or governmental use of the report, or nny 
26 infonnation contained therein, 
27 14] 65. The department shall l1Iwl.vze the reports 
28 required by Section 14162 cll1d shall report tiny possible 
29 \.'iolatiol1s indicated by this llnalysis to lht"! appropriate 
30 criminal justice, ttl.\', 01' reglliMor.v agency. The 
31 dcpartmC'llt may make information in a report filed 
32 undcr ScC'tion H±ag 14162 available to any criminal 
33 juslice agency within the state, and to n tax or regulatory 
34 age-ncy of the state on requC'st of the head of the agency. 
35 Tl1(.' report shall be nvailuble for an}' purpose consistent 
36 with this title. 
37 14lG6. (u) Any pcrson who willfully violates uny 
38 provision of this Wlc or any regulation ~tl ~ttttt 
39 ffi ~ t-tH1. ... ~ttlt ~ t')tmishcd dt.'scrivec/ llndt'r this title is 
40 ponisiwblc.' by imprisonment in the statc prison, or by 

l 
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.1 imprisonment in the county jail for not more than one 
2 year, or by a fine of not more than two hundred fifty 
3 thousand dollars ($250,000) or twice the value of the 
4 monetary instruments involved in the transaction or 
5 transactions, whichever is greater, or by both that 
6 imprisonment and fine. 
7 (b) Notwithstanding any other provision of law, for 
8 purposes of this section the failure to make, keep, fttt€l or 
9 file a record or report as to each individual monetary 

10 instrument transaction, series of tnl11sactiom~ or 
11 exemption, as required by this title constitutes a separate, 
12 punishable offense. 
13 14167. Any report, record, or information obtained by 
14 the department or any agency pursuant to this title is not 
1.5 a public record as defined in subdivision Section 6252 of 
16 the Government Code and is not subject to disclosure 
17 under Section 0253 of the Government Code. 
18 SEC. 4. The sum of dolllirs ($ ) is 
19 hereby appropriated from the General Fund to the 
20 Department of Justice for the costs of receiving, storing, 
21 and analyzing the reports required by this act and for 
22 enforcing compliance with the reporting and 
23 record keeping reql1irements of this act .. 
24 SEC. 5. No reimbursement is req~lircd by this act 
25 pursuant to Section 6 of Article XIII B of the California 
26 Constitution because the only costs which mny be 
27 incurred by a local agency or school dtrstrict will be 
28 incurred because this act creates a new crime or 
29 infraction, changes the> definition of n crime or illfrtlction, 
30 changes. the penalty for a crime or infraction, or 
31 eliminates a crime or infraction. 

o 




