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Introduction to the Rules and Commentary

In November of 1983 the chief judges of the circuits and of na-
tional courts within the scope of 28 U.S.C. § 372(c) met in Chicago
to consider various aspects of the implementation of this statute.
The chief judges agreed that a committee should be constituted
from among them to ‘“consider whether uniformity of rules and
procedures among the circuits is a desirable goal, and if so to what
extent and in what ways uniformity might be pursued.” At the
game time the chief judges “recognized, however, that at least ar-
guably the statute itself indicates that uniformity is not envisioned,
since (c)11) provides that ‘each judicial council . . . may prescribe
such rules for the conduct of proceedings, including the processing
of petitions for review, as each considers to be appropriate.’ ”’

Pursuant to this direction, Chief Judge John C. Godbold, then
chairman of the Conference of Chief Judges of the Circuits, consti-
tuted the present committee on February 10, 1984, requesting the
committee to consider “whether there should be any goal of uni-
formity among the circuits and, if so, in what areas and in what
manner such uniformity should be sought,” and to make its recom-
mendation to the September 1984 meeting of the conference. After
consideration, the committee recommended to the chief judges as
follows:

The committee is unanimously of the view that complete uni-
formity, and particularly compulsory uniformity, would not be de-
sirable. The statute confers upon the judicial councils authority to
prescribe rules for the conduct of proceedings under section 372(c),
and we think of no substantial reason for requiring that these
rules be identical. On the contrary, we believe there is value in
preserving the authority of the councils to develop their own pro-
cedures and change them as experiernce dictates.

On the other hand, we believe all of the judicial councils would
benefit from a systematic sharing of ideas and information, and
that such an exchange might well produce uniformity among the
circuit rules to the extent that uniformity may be desirable. As a
first and major step we recommend that a committee of the Con-
ference of Chief Judges of the Circuits be designated to develop
and issue a set of model rules for consideration by the judicial
councils, as well as an interpretive commentary on the statute. In
developing model rules, the committee could consider the relative
importance of uniformity with respect to various matters, and
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Introduction

might in some cases recommend that certain rules should be uni-
form.

The chief judges were advised of the committee’s recommenda-
tions and, based upon their responses, Chief Judge Godbold in-
structed the committee to undertake the described task. The com-
mittee requested the Federal Judicial Center to provide assistance,
and the Center agreed to do so. William B. Eldridge, director of the
Research Division, and Anthony Partridge, associate director, as-
sumed personal responsibility for the project.

Between July 1984 and September 1985 Mr. Eldridge and Mr.
Partridge conducted an exhaustive study of available material, in-
cluding an extensive field examination of the manner in which the
circuits were actually processing complaints of judicial misconduct
under the statute. They then prepared a first draft of proposed il-
lustrative rules. The committee examined and revised the draft
and several subsequent drafts in detail.

On December 16, 1985, the revised draft was sent to over two
thousand judges, lawyers, legislators, and scholars, soliciting their
comments and suggestions. A large number of helpful responses
were received. These were considered by the committee and a final
version of the illustrative rules prepared. It is distributed by the
committee pursuant to the mandate placed upon it.

The committee calls its work to the attention of the councils of
the circuits and the national courts subject to 28 U.S.C. § 372(c) for
such consideration as each council or court may wish to give it in
responding to the statutory obligation to adopt rules for handling
of complaints. Verbatim adoption of this set of rules is not urged
upon any council or court since local conditions may require varied
treatment. In only one instance does the committee call for a uni-
form response. See commentary, p. 6. Experimentation with varied
approaches is desirable, and comports with the intention of Con-
gress. It is the hope of the committee that these illustrative rules
may prove a useful reference for those working on revision of local
rules as this experimentation continues.

The commentary following each rule is included to provide some
explanation of the choices made by the committee and the reasons
for them. If a council determines to adopt some or all of the rules
the council may, of course, elect to publish no comment at all or to
publish comments that express the particular council’s reasons for
adopting the rules it selects.

The illustrative rules reflect the view that section 372(c) should
be regarded primarily as a means of reinforcing the mandate of 28
U.S.C. § 332(d)(1), that each judicial council make orders “for the
effective and expeditious administration of justice’” within the cir-
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Introduction

cuit. Some features of 28 U.S.C. § 372(c) seem more consistent with
the view that the private concerns of complainants are the matter
of primary concern. For example, a petition for review of a chief
judge’s or judicial council’s order dismissing a complaint may be
filed by the complainant but review cannot be initiated by the re-
viewing body, a scheme that seems to imply that the purposes of
the statute are satisfied if the complainant is satisfied. Neverthe-
less, it is clear that the dominant thrust of the statute is otherwise.
The law gives the complainant no right to control the course of an
investigation (only the “right” to appear at proceedings if the in-
vestigating panel concludes that the complainant could offer sub-
stantial information); in this respect, the complainant’s role is
more like that of a complaining witness than that of a litigant.
More important, the judicial council is instructed, if misconduct is
found, to take action “appropriate to ensure the effective and expe-
ditious administration of the courts,” and the enumerated exam-
ples of orders that might be appropriate include none that would
give a complainant any personal benefit. Accordingly, these illus-
trative rules reflect an administrative perspective—one that fo-
cuses less on satisfying complainants than on improving the func-
tioning of the courts. This perspective is evident at many points in
both the rules and the commentary.

We are, however, sensitive to the fact that the basic statutory
mechanism is a citizen complaint procedure, and that a strong sec-
ondary goal must be to provide a reasonable response to citizens
who invoke it. These rules are intended to serve that goal as well.
Indeed, in developing the rules, we have been conscious of the fact
that the complaint procedure was intended to be available for citi-
zens to use without the necessity of obtaining the assistance of a
lawyer. Accordingly, we have made a special effort to avoid legal
jargon in the rules themselves. Because the commentary is ad-
dressed primarly to a legal audience, a similar effort has not been
made there.

Judge Collins J. Seitz
Judge Charles Clark
Judge James R. Browning, Chairman



RULES OF THE JUDICIAL COUNCIL OF THE
—TH CIRCUIT GOVERNING COMPLAINTS OF
JUDICIAL MISCONDUCT OR DISABILITY

Preface to the Rules

Section 372(c) of title 28 of the United States Code
provides a way for any person to complain about a fed-
eral judge or magistrate who the person believes “has
engaged in conduct prejudicial to the effective and expe-
ditious administration of the business of the courts” or
“is unable to discharge all the duties of office by reason
of mental or physical disability.” It also permits the ju-
dicial councils of the circuits to adopt rules for the con-
sideration of these complaints. These rules have been
adopted under that authority.

Complaints are filed with the clerk of the court of ap-
peals on a form that has been developed for that pur-
pose. Each complaint is referred first to the chief judge
of the circuit, who decides whether the complaint raises
an issue that should be investigated. (If the complaint is
about the chief judge, another judge will make this deci-
sion; see rule 18(f).)

The chief judge will dismiss a complaint if it does not
properly raise a problem that is appropriate for consid-
eration under section 372(c). The chief judge may also
conclude the complaint proceeding if the problem has
been corrected. If the complaint is not disposed of in
either of these two ways, the chief judge will appoint a
special committee to investigate the complaint. The spe-
cial committee makes its report to the judicial council
of the circuit, which decides what action, if any, should
be taken. The judicial council is a body that consists of
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Preface to Rules

— judges of the court of appeals and
district judges.

The rules provide, in some circumstances, for review
of decisions of the chief judge or the judicial council.



Chapter I: Filing a Complaint

RULE 1. WHEN TO USE THE COMPLAINT PROCEDURE

(a) Purpose of the procedure. The purpose of the
complaint procedure is to improve the administration of
justice in the federal courts by taking action when
judges or magistrates have engaged in conduct that does
not meet the standards expected of federal judicial offi-
cers or are physically or mentally unable to perform
their duties. The law’s purpose is essentially forward-
looking and not punitive. The emphasis is on correction
of conditions that interfere with the proper administra-
tion of justice in the courts.

(b) What may be complained about. The law author-
izes complaints about judges or magistrates who have
“engaged in conduct prejudicial to the effective and ex-
peditious administration of the business of the courts”
or who are “unable to discharge all the duties of office
by reason of mental or physical disability.”

“Conduct prejudicial to the effective and expeditious
administration of the business of the courts” is not a
precise term. It includes such things as use of the
judge’s office to obtain special treatment for friends and
relatives, acceptance of bribes, improperly engaging in
discussions with lawyers or parties to cases in the ab-
sence of representatives of opposing parties, and other
abuses of judicial office. It does not include making
wrong decisions—even very wrong decisions—in cases.
The law provides that a complaint may be dismissed if
it is “directly related to the merits of a decision or pro-
cedural ruling.”

“Mental or physical disability” may include tempo-
rary conditions as well as permanent disability.

(¢) Who may be complained about. The complaint
procedure applies to judges of the United States courts

3



Rule 1

of appeals, judges of United States district courts,
judges of United States bankruptcy courts, and United
States magistrates. These rules apply, in particular,
only to judges of the Court of Appeals for the ____th
Circuit and to district judges, bankruptcy judges, and
magistrates of federal courts within the circuit. The cir-
cuit includes [list states and other jurisdictions].

Complaints about other officials of federal courts
should be made to their supervisors in the various
courts. If such a complaint cannot be satisfactorily re-
solved at lower levels, it may be referred to the chief
judge of the court in which the official is employed. The
circuit executive, whose address is ____ is some-
times able to provide assistance in resolving such com-
plaints.

(d) Time for filing complaints. Complaints should be
filed promptly. A complaint may be dismissed if it is
filed so long after the events in question that the delay
will make fair consideration of the matter impossible. A
complaint may also be dismissed if it does not indicate
the existence of a current problem with the administra-
tion of the business of the courts.

(e) Limitations on use of the procedure. The com-
plaint procedure is not intended to provide a means of
obtaining review of a judge or magistrate’s decision or
ruling in a case. The judicial council of the circuit, the
body that takes action under the complaint procedure,
does not have the power to change a decision or ruling.
Only a court can do that.

The complaint procedure may not be used to have a
judge or magistrate disqualified from sitting on a par-
ticular case. A motion for disqualification should be
made in the case.

Also, the complaint procedure may not be used to
force a ruling on a particular motion or other matter
that has been before the judge or magistrate too long. A
petition for mandamus can sometimes be used for that
purpose.

4



Rule ?

Commentary on Rule 1

Advice to Prospective Complainants on Use of the Complaint
Procedure

As at least some members of Congress anticipated, a great many
of the complaints that have been filed under section 372(c) have
been filed by litigants disappointed in the outcomes of their cases.!
Some complaints allege nothing more than that the decision was in
violation of established legal principles. Many of them allege that
the judges are members of conspiracies to deprive the complainants
of their rights, and offer the substance of the judicial decision as
the only evidence of the conspiratorial behavior. A great many of
the complaints seek various forms of relief in the underlying litiga-
tion.

Rule 1 is intended to provide prospective complainants with guid-
ance about the appropriate uses of the complaint procedure. Para-
graph (b) discusses cognizable subject matters, and paragraph (c)
discusses cognizable persons. Paragraph (e) discusses remedies, and
attempts to make it clear that the circuit council will not provide
relief from a ruling or judgment of a court. It is hoped that such
guidance will reduce the number of complaints filed that seek
relief that cannot be given under the statute or deal with matters
that are plainly not cognizable. However, we recognize that many
who should be deterred will not be.

The last two paragraphs in rule 1(e), dealing with complaints al-
leging bias and those alleging undue delay, are in accord with judi-
cial council decisions in some circuits. Where actions of the council
have settled questions about the use of the complaint procedure in
these situations, it seems appropriate to use the rules to inform
prospective complainants about what they may expect.

The use of the complaint procedure is not limited to cases in
which a judge or magistrate has committed an impropriety. The
phrase “conduct prejudicial to the effective and expeditious admin-
istration of the business of the courts” is derived from 28 US.C
§ 332(d)1), and we do not understand the phrase to be limited to
conduct that is unethical or corrupt. While we have not made an
effort to define the phrase with any precision, we note that habit-
ual failure to decide matters in a timely fashion is widely regarded
as the proper subject of a complaint.

1. See 125 Cong. Rec. 80,093-94 (1979) (remarks of Sen. Bellmon); 126 Cong. Rec,
28,091 (1980) (remarks of Sen, DeConcini); H.R. Rep, No. 1313, 96th Cong., 2d Sess,
18-19 (1980,



Rule 1
Venue

Rule 1(c) states that the complaint procedure applies to judges
and magistrates “of federal courts within the circuit.” This lan-
guage is intended to make it clear that the circuit in which a judge

. or magistrate holds office is the appropriate circuit in which to file
a complaint.

The rules of several circuits apply to judges and magistrates
“serving in the circuit.” It is not clear whether this language was
intended by its draftsmen to allow a complaint based on alleged
misconduct of a visiting judge to be filed in the circuit in which the
conduct occurred. In any event, rule 1(c) reflects the view that com-
plaints should be filed in the circuits in which judges hold office,
regardless of where any alleged misconduct took place.

This is an issue on which uniformity of circuit rules is probably
more important than the particular result reached: If a complaint
is based on the conduct of a judge who is visiting outside the home
circuit, one and only one circuit chief judge should be authorized to
consider the complaint. The abserice of uniformity on this issue
raises the possibility that neither chief judge would accept respon-
sibility or, at the other extreme, both would.

Our preference for putting venue in the circuit in which the
judge holds office is largely based on the administrative perspective
of the act. If it were regarded as appropriate for a litigant to seek
relief through the complaint procedure from alleged bias or from
allegedly undue delay in handling a particular matter (as con-
trasted with habitual failure to make timely decisions), the case
would be strong for putting venue in the circuit in which the litiga-
tion is located. From the administrative viewpoint, however, with
its emphasis on the future conduct of the business of the courts,
the circuit in which the judge holds office is clearly more appropri-
ate. That circuit is much more likely to be able to influence a
judge’s future behavior in constructive ways, While there is some
logic in saying that a particular circuit council is the appropriate
body for considering complaints about the administration of justice
in that circuit, that logic is outweighed by the greater opportunity
of the home circuit to fashion appropriate remedies.

Complaints Against Other Officials

The second paragraph of rule 1l(c) reflects a concern that the
public be given some guidance about how to pursue grievances
about court officials other than judges or magistrates. A circuit
council may wish to modify this paragraph to make it conform

6



Rule 2

with the circuit’'s own internal procedures, but there should be
some guidance about where such a complaint may be taken.

The invitation in the last sentence of the paragraph to seek as-
sistance from the circuit executive is, of course, related to the cir-
cuit executive’s special relationship with the circuit council, which
under 28 U.S.C. § 332(d)(1) would have authority to act on evidence
of improper behavior by a court employee. We note in this connec-
tion that some complaints have been filed under section 372(c) in
which a chief judge is complained against for failing to take action
to correct deficiencies of subordinate personnel. Assuming that
they cannot get satisfaction in the court in which someone is em-
ployed, it seems preferable that people take complaints about
nonjudicial personnel directly to the circuit executive.

Time Limitation

In deference to those who have argued that a time limitation on
the filing of complaints is beyond the rulemaking authority, these
rules do not contain such a time limit. However, rule 1(d) indicates
that a complaint may be dismissed, for reasons analogous to laches,
if the delay in filing the complaint would prejudice the ability of
the judicial council to give fair consideration to the matter.

RULE 2, HOW TO FILE A COMPLAINT

(a) Form. Complaints should be filed on the official
form for filing complaints in the ____th Circuit, which
is reproduced in the appendix to these rules. Forms may
be obtained by writing or telephoning the clerk of the
Court of Appeals for the ____th Circuit, [address and
telephone number]. Forms may be picked up in person
at the office of the clerk of the court of appeals or any
district court or bankruptcy court within the circuit.

(b) Statement of facts. A statement should be at-
tached to the complaint form, setting forth with par-
ticularity the facts that the claim of misconduct or dis-
ability is based on. The statement should not be longer
than five pages (five sides), and the paper size should
not be larger than the paper the form is printed on.
Normally, the statement of facts will include—
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(1) A statement of what occurred;

(2) The time and place of the occurrence or occur-
rences;

(3) Any other information that would assist an in-
vestigator in checking the facts, such as the presence
of a court reporter or other witness and their names
and addresses.

(¢) Legibility. Complaints should be typewritten if
possible. If not typewritten, they must be legible.

(d) Submission of documents. Documents such as ex-
cerpts from transcripts may be submitted as evidence of
the behavior complained about; if they are, the state-
ment of facts should refer to the specific pages in the
documents on which relevant material appears.

(e) Number of copies. If the complaint is about a
single judge of the court of appeals, three copies of the
complaint form, the statement of facts, and any docu-
ments submitted must be filed. If it is about a single dis-
trict judge or magistrate, four copies must be filed; if
about a single bankruptcy judge, five copies. If the com-
plaint is about more than one judge or magistrate,
enough copies must be filed to provide one for the clerk
of the court, one for the chief judge of the circuit, one
for each judge or magistrate complained about, and one
for each judge to whom the clerk must send a copy
under rule 3(a)(2).

(f) Signature and oath. The form must be signed and
the truth of the statements verified in writing under
oath. As an alternative to taking an oath, the complain-
ant may declare under penalty of perjury that the state-
ments are true. The complainant’s address must also be
provided. 4

(g) Anonymeous complaints. Anonymous complaints
are not handled under these rules. However, anony-
mous complaints received by the clerk will be forwarded
to the chief judge of the circuit for such action as the
chief judge considers appropriate. See rule 20.

(h) Where to file. Complaints should be sent to
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Clerk, United States Court of Appeals [address].

The envelope should be marked “Complaint of Mis-
conduct” or “Complaint of Disability.” The name of the
judge or magistrate complained about should not appear
on the envelope.

(i) No fee required. There is no filing fee for com-
plaints of misconduct or disability.

Commentary on Rule 2

Use of Complaint Form

Paragraph (a) of rule 2 provides that complaints be filed on a
form. Use of a complaint form is proposed for two reasons.

First, a complaint form provides a simple means of eliciting some
fairly standard information that is helpful in administering the
act.

Second, the use of a complaint form will resolve ambiguities that
sometimes arise about whether the author of a complaining letter
intends to invoke the procedures of section 372(c). With the use of
the form, the 872(c) procedure will be used only if the complainant
clearly invokes it.

Limitation on Length of Complaint

Paragraph (b) of rule 2 provides a five-page limit on the state-
ment of facts. Paragraph (d), however, does not restrict the volume
of documents that may be submitted as evidence of the behavior
complained about.

The existing rules of most circuits do not contain restrictions on
the length of complaints other than a reference to the statutory
“brief statement of the facts.” However, circuits that prescribe
complaint forms require that the statement of facts fit on the form.,
They permit the use of reverse sides of the pages of the form but do
not permit additional pages, and their rules state that consider-
ation will ordinarily be given only to “those matters . . . set forth
on the forms provided” and that incorporating other documents by
reference may result in dismissal of the complaint.

Rule 2(b) attempts to steer a middle course. On the one hand, it
is hoped that a five-page limit will get rid of the long, rambling
complaints that do not clearly identify the conduct complained of.
On the other hand, it is hoped that such a limit will not unduly
restrict the ability to communicate the facts supporting a com-
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plaint. In that connection, we are conscious of the fact that the
statute calls for fact pleading rather than notice pleading, and that
adequate space must be permitted for a complainant to make a fac-
tual presentation about a pattern of alleged misconduct.

The provision allowing submission of documentary evidence is
partly motivated by our concern that a complainant not be unduly
restricted in presenting the factual basis of the complaint, but also
reflects a sense that prohibiting the submission of documents with
the complaint tends to make the procedure unnecessarily complex.
In many cases, a chief judge will have to ask for documents if they
haven’t been submitted. In a complaint about abusive conduct on
the bench, for example, it is hard to imagine that the chief judge
would not wish to see the transcript.

Complaints Against More than One Judicial Officer

Although some circuits require a separate complaint for each ju-
dicial officer complained about, we are not persuaded of the desir-
ability of that approach. The basic justification for it appears to be
that it may force a prospective complainant to focus on the need to
address the conduct of each particular judicial officer separately.
We doubt that any impact it may have along these lines would jus-
tify the increase in paperwork.

Qath or Declaration

Rule 2(f) includes a requirement that complaints be signed and
verified under oath or declaration. While this requirement is prob-
ably not of the greatest importance, it may deter occasional abuse
of the complaint process. In view of the ease with which a com-
plainant can make a declaration under penalty of perjury, the re-
quirement should not be burdensome. As is indicated below, we
have independently concluded that anonymous complaints should
not be handled under the section 372(c) procedure; the requirement .
of an oath or declaration would be inconsistent with a policy of ac-
cepting such complaints.

Under 28 U.S.C. § 1746, any statement required by rule to be
made under an oath in writing may be subscribed instead with a
written declaration under penalty of perjury that the statement is
true and correct. 18 U.S.C. § 1621 includes in the definition of per-
jury a willfully false statement subscribed pursuant to 18 U.S.C.
§ 1746. There is some question about the authority of a circuit
council simply to require a declaration under penalty of perjury,
not made in lieu of an oath. To avoid this technical problem, rule
2(f) prescribes an oath but informs prospective complainants of the
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availability of the alternative. The complaint form permits either
method.

Anonymous Complaints

Whether an anonymous complaint should be accepted is a ques-
tion of some difficulty. On the one hand, section 872(c) clearly con-
templates a complainant whose identity and address are known
and who therefore can receive notice of decisions taken, be offered
the opportunity to appear at proceedings of a special committee,
and be accorded the opportunity to petition for review if dissatis-
fied with the disposition of the complaint. On the other hand, a
prohibition against anonymous complaints may effectively bar com-
plaints from the two groups of citizens most likely to have knowl-
edge of serious problems in the administration of justice: lawyers
and court employees.

The resolution reflected in rule 2(g) is to require that complaints
under section 372(c) be signed but to make it clear that chief
judges, as chairmen of the circuit judicial councils, can, just as they
always have, consider information from any source, anonymous or
otherwise. This solution is consistent with congressional expres-
sions of intention that informal methods of resolving problems, tra-
ditionally used under section 332, should continue to be used in
many cases.2 Hence, under these rules, the formalities of the stat-
ute would not be invoked by an anonymous complaint, but the
chief judge and the circuit council may nevertheless consider it.

RULE 3. ACTION BY CLERK OF COURT OF APPEALS UPON
RECEIPT OF A COMPLAINT

(a) Receipt of complaint in proper form.

(1) Upon receipt of a complaint against a judge or
magistrate filed in proper form under these rules, the
clerk of the court of appeals will open a file, assign a
docket number, and acknowledge receipt of the com-
plaint. The clerk will promptly send copies of the
complaint to the chief judge of the circuit (or the

judge authorized to act as chief judge under rule 18(f))

2. See S. Rep. No. 362, 96th Cong., 1st Sess: 3-4, 6 (1979); 126 Cong. Rec. 28,092
(1980) (remarks of Sen. DeConcini on final passage).
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and to each judge or magistrate whose conduct is the

subject of the complaint. The original of the com-

plaint will be retained by the clerk.

(2) If a district judge or magistrate is complained
about, the clerk will also send a copy of the complaint
to the chief judge of the district court in which the
judge or magistrate holds his or her appointment. If a
bankruptcy judge is complained about, the clerk will
send copies to the chief judges of the district court
and the bankruptcy court. However, if the chief judge
of a district court or bankruptcy court is a subject of
the complaint, the chief judge’s copy will be sent to
the judge of such court in regular active service who
is most senior in date of commission among those who
are not subjects of the complaint.

(b) Receipt of complaint about official other than a
judge or magistrate of the _____th Circuit. If the clerk
receives a complaint about an official other than a
judge or magistrate of the ___ th Circuit, the clerk will
not accept the complaint for filing and will advise the
complainant in writing of the procedure for processing
such complaints.

(¢) Receipt of complaint about a judge or magistrate
of the ___th Circuit and another official. If a com-
plaint is received about a judge or magistrate of the
——th Circuit and another official, the clerk will accept
the complaint for filing only with regard to the judge or
magistrate, and will advise the complainant accord-
ingly.

(d) Receipt of complaint not in proper form. If the
clerk receives a complaint against a judge or magistrate
of this circuit that uses the complaint form but does not
comply with the requirements of rule 2, the clerk will
normally not accept the complaint for filing and will
advise the complainant of the appropriate procedures. If
a complaint against a judge or magistrate is received in
letter form, the clerk will normally not accept the letter
for filing as a complaint, will advise the writer of the
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right to file a formal complaint under these rules, and
will enclose a copy of these rules and the accompanying
forms.

Commentary on Rule 3

Role of Staff Other than the Clerk

Rule 2(h) follows the statutory language and provides that com-
plaints are to be filed with the clerk of the court of appeals. The
statute also directs the clerk to transmit copies of a complaint to
the chief judge and to the judge or magistrate complained of (re-
flected in rule 3(a)) and states that certain council orders will be
made public through the clerk’s office.

Except for these limited provisions, the statute does not allocate
responsibilities among clerks and other personnel, and the circuits
are free to assign tasks as they see fit. While these rules are based
on the assumption that the clerk will continue to maintain the
files, will receive petitions for review of chief judge orders, and per-
form similar functions, individual circuits may wish to make other
assignments. In that case, rule 8 could be modified to instruct the
clerk to transmit the file to the circuit executive or other official
after having performed the statutorily mandated duties.

Distribution of Complaint to Chief Judge of District Court or
Bankruptey Court

The statute requires that the complaint be transmitted to the
chief judge of the circuit and the judge or magistrate complained
about. If the complaint is about a district judge, bankruptcy judge,
or magistrate, rule 3(a)(2) requires in addition that a copy be trans-
mitted to the chief judge of the district court and, where a bank-
ruptey judge is the subject, the chief judge of the bankruptey court.
This provision is included in recognition of the responsibility of
every chief judge for the administration of his or her court.

13



Chapter II: Review of a Complaint
by the Chief Judge

RULE 4. REVIEW BY THE CHIEF JUDGE

(a) Purpose of chief judge’s review. When a com-
plaint in proper form is sent to the chief judge by the
clerk’s office, the chief judge will review the complaint
to determine whether it should be (1) dismissed, (2) con-
cluded on the ground that corrective action has been
taken, or (3) referred to a special committee.

(b) Inquiry by chief judge. In determining what
action to take, the chief judge may conduct a limited in-
quiry for the purpose of determining (1) whether appro-
priate corrective action has been or can be taken with-
out the necessity for a formal investigation, and
(2) whether the facts stated in the complaint are either
plainly untrue or are incapable of being established
through investigation. For this purpose, the chief judge
may request the judge or magistrate whose conduct is
complained of to file a written response to the com-
plaint. The chief judge may also communicate orally or
in writing with the complainant, the judge or magis-
trate whose conduct is complained of, and other people
who may have knowledge of the matter, and may
review any transcripts or other relevant documents.
The chief judge will not undertake to make findings of
fact about any matter that is reasonably in dispute.

(¢) Dismissal. A complaint will be dismissed if the
chief judge concludes—

(1) that the claimed conduct, even if the claim is
true, is not “conduct prejudicial to the effective and
expeditious administration of the business of the
courts” and does not indicate a mental or physical
disability resulting in inability to discharge the duties
of office;

15
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Rule 4

(2) that the complaint is directly related to the
merits of a decision or procedural ruling;

(3) that the complaint is frivolous, a term that in-
cludes making charges that are wholly unsupported;
or

(4) that, under the statute, the complaint is other-
wise not appropriate for consideration.

(d) Corrective action. The complaint proceeding will
be concluded if the chief judge determines that appro-
priate action has been taken to remedy the problem
raised by the complaint.

(e) Appointment of special committee. If the com-
plaint is not dismissed or concluded, the chief judge will
promptly appoint a special committee, constituted as
provided in rule 9, to investigate the complaint and
make recommendations to the judicial council. How-
ever, ordinarily a special committee will not be ap-
pointed until the judge or magistrate complained about
has been invited to respond to the complaint and has
been allowed a reasonable time to do so. In the discre-
tion of the chief judge, separate complaints may be
joined and assigned to a single special committee; simi-
larly, a single complaint about more than one judge or
magistrate may be severed and more than one special
committee appointed.

(f) Notice of chief judge’s action.

(1) If the complaint is dismissed or the proceeding
concluded on the basis of corrective action taken, the
chief judge will prepare a supporting memorandum
that sets forth the allegations of the complaint and
the reasons for the disposition. The memorandum will
not include the name of the complainant or of the
judge or magistrate whose conduct was complained of.
The order and the supporting memorandum will be
provided to the complainant, the judge or magistrate,
and any judge entitled to receive a copy of the com-
plaint pursuant to rule 3(a)2). The complainant will
be notified of the right to petition the judicial council
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for review of the decision and of the deadline for
filing a petition.

(@) If a special committee is appointed, the chief
judge will notify the complainant, the judge or magis-
trate whose conduct is complained of, and any judge
entitled to receive a copy of the complaint pursuant
to rule 3(a)2) that the matter has been referred, and
will inform them of the membership of the commit-
tee.

(g) Public availability of chief judge’s decision. Ma-
terials related to the chief judge’s decision will be made

public at the time and in the manner set forth in rule
17.

(h) Report to judicial council. The chief judge will
from time to time report to the judicial council of the
circuit on actions taken under this rule.

Commentary on Rule 4

Expeditious Review

The statute requires the chief judge to review a complaint “expe-
ditiously.” Although it does not seem necessary to repeat this lan-
guage in a rule, we take note of the fact that chief judges differ
substantially in the speed with which they act on complaints. In
our view, it should be a rare case in which more than a month is
permitted to elapse from the filing of the complaint to the chief
judge’s action on it.

Purpose of Chief Judge’s Review

Although the statute permits the chief judge to conclude the pro-
ceeding “if he finds that” appropriate corrective action has been
taken, it seems clear that the chief judge, in cases in which a com-
plaint appears to have merit, should make every effort to deter-
mine whether it is possible to fashion a remedy without the neces-
sity of appointing a special committee. The formal investigatory
procedures are to be regarded as a last resort; the remedial pur-
poses of the statute are on the whole better and more promptly
served if an informal solution can be found that will correct the
problem giving rise to a complaint.
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Inquiry by Chief Judge

It seems clear under the statute that the chief judge is not re-
quired to act solely on the face of the complaint. The power to con-
clude a complaint proceeding on the basis that corrective action
has been taken implies some power to determine whether the facts
alleged are true. But the boundary line of that power—the point at
which a chief judge invades the territory reserved for special com-
mittees—is unclear. Rule 4(b) addresses that issue by stating that
the chief judge may conduct a limited inquiry to determine
whether the facts of the complaint are “either plainly untrue or
are incapable of being established through investigation,” and that
the chief judge “will not undertake to make findings of fact about
any matter that is reasonably in dispute.” Admittedly, this formu-
lation may do little more than state the obvious, leaving the most
difficult questions unanswered. Offered here, as commentary, are
some suggestions to our fellow chief judges about the implementa-
tion of this principle. A number of examples, all but the first based
on actual cases, illustrate the problem:

(1) The complainant alleges an impropriety and asserts
that he knows of it because his voices told him. It would
appear clearly appropriate to treat such a complaint as frivo-
lous.

(2) The complainant alleges an impropriety and asserts
that he knows of it because it was observed and reported to
him by a person whom the complainant is not free to identify.
The judge or magistrate denies that the event occurred. In
some instances similar to this, chief judges have dismissed
the complaint, reasoning that there is nothing to fuel an in-
vestigation. The statutory basis for the dismissal does not
seem strong, but the result seems eminently sensible unless
one thinks (and we do not) that it is appropriate for a special
committee to subprena the complainant and insist on the
identity of the source. On balance, it would appear that the
complaint should be dismissed as frivolous in such a case.

(3) The complainant alleges an impropriety and asserts
that he knows of it because it was observed and reported to
him by a person who is identified. The judge or magistrate
denies that the event occurred. When contacted, the source
also denies it. In such a case, the chief judge’s proper course
of action may well turn on whether the source had any role
in the allegedly improper conduct. If the complaint were
based on a lawyer’s statement that he had had an improper
ex parte contact with a judge, the lawyer’s denial of the im-
propriety might not be taken as wholly persuasive, and it
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seems appropriate to conclude that a real factual issue is
raised. On the other hand, if the complaint quoted a disinter-
ested third party and the disinterested party denied that the
statement had been made, there would not appear to be any
value in opening a formal investigation. In such a case, ‘it
would seem appropriate to dismiss the complaint as frivolous
on the basis that there is no support for the allegation of mis-
conduct.

(4) The complainant alleges an impropriety and alleges
that he observed it and there were no other witnesses; the
judge or magistrate denies that the event occurred. This situ-
ation presents the possibility of a simple credibility conflict.
Unless the complainant’s allegations are wholly implausible,
it would appear that a special committee must be appointed
because there is a factual question that is reasonably in dis-
pute.

Grounds for Dismissal of Complaints

Rule 4(c)(4) provides that a complaint may be dismissed as “oth-
erwise not appropriate for consideration.” This language is in-
tended to accommodate dismissals of complaints for reasons such
as untimeliness (see rule 1(d)) or mootness.

Opportunity of Judge or Magistrate to Respond

Rule 4(e) states that a judge or magistrate will ordinarily be in-
vited to respond to the complaint before a special committee is ap-
pointed.

Judges and magistrates, of course, receive copies of complaints at
the same time that they are referred to the chief judge, and they
are free to volunteer responses to them. Under rule 4(b), the chief
judge may request a response if it is thought necessary. However,
many complaints are clear candidates for dismissal even if their
allegations are accepted as true, and there is no need for the judge
or magistrate complained about to devote time to a defense. By
stating that a special committee will not ordinarily be appointed
unless an invitation to respond has been issued by the chief judge,
the rule should encourage officials not to respond unnecessarily,

Notification to Complainant and Judge or Magistrate

Section 372(c)(8) requires that the order dismissing a complaint
or concluding the proceeding contain a statement of reasons and
that a copy of the order be sent to the complainant. It appears that
in most circuits it is the practice to prepare a formal order dispos-
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ing of the complaint and a separate memorandum of reasons. In
such a case, both the order and the memorandum are provided to
the complainant. Rule 4(f) would accept that practice. Rule 17,
dealing with availability of information to the public, contemplates
that the memorandum would be made public, usually without dis-
closing the names of the complainant or the judge or magistrate
involved. If desired for administrative purposes, more identifying
information can be included on the formal order.

When complaints are disposed of by chief judges, the nature of
the explanations provided to complainants varies considerably
among the circuits. We believe that the statutory purposes are best
served by providing the complainant with a relatively expansive
explanation. See also the discussion of rule 17, dealing with public
availability.

Rule 4(P) also provides that the complainant will be notified, in
the case of a disposition by the chief judge, of the right to petition
the judicial council for review. That appears not to be a common
practice today. Although the complainant should in all cases have
a copy of the circuit rules at the time the complaint is filed, it
seems appropriate to provide a reminder at the time of dismissal of
the complaint.
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Chapter III: Review of Chief Judge’s Disposition
of a Complaint

RULE 5. PETITION FUR REVIEW OF CHIEF JUDGE'S
DISPOSITION

If the chief judge dismisses a complaint or concludes
the proceeding on the ground that corrective action has
been taken, a petition for review may be addressed to
the judicial council of the circuit. The judicial council
may affirm the order of the chief judge, return the
matter to the chief judge for further action, or, in ex-
ceptional cases, take other appropriate action.

Commentary on Rule 5

Petition to the Judicial Council for Review

Section 872(c)(10) provides that a complainant, judge, or magis-
trate aggrieved by a chief judge’s order dismissing a complaint or
concluding a proceeding on the basis of corrective action may ‘‘peti-
tion the judicial council for review thereof.”

There is some suggestion in the legislative history that the
draftsmen contemplated a two-step procedure, under which the
council would first determine whether to grant or deny review and
would then, if the petition were granted, proceed to the merits.
Senator DeConcini, explaining the bill just before final Senate pas-
sage, said that “the judicial council may exercise its discretion in
granting . . . review.”3 Moreover, the “petition . . . for review” for-
mulation was used in the very next sentence of the legislation to
describe the procedure for obtaining Judicial Conference review of
an order of a judicial council, and in that context congressional
leaders indicated that they contemplated a procedure analogous to
the certiorari procedure in the Supreme Court.*

3, 126 Cong. Rec. 28,086 (1980).
4. Id. at 28,092-98 (remarks of Sen. DeConcini); id. at 28,616 (remarks of Rep.
Kastenmeier),
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The analogy to the writ of certiorari raises more questions than
it answers, however. The essence of the certiorari procedure is that
the standards used for deciding whether to hear a case are differ-
ent from the standards used for deciding a case on the merits. In
the context of the petition for review to the judicial council from a
chief judge’s disposition of a complaint, it is not at all clear what
different standards might apply to decisions whether or not to
grant review. Indeed, Senator DeConcini, immediately after stating
that the judicial council would have discretion, said, “It is to be ex-
pected that it is only in those rare cases where the chief judge has
not recognized the merit of a complaint, that the council will reex-
amine a dismissed complaint about the conduct of a judge.” That
statement seems to imply that the decision whether to grant
review is to be a decision on the merits.

In our view, therefore, the council should ordinarily review the
decision of the chief judge on the merits, treating the petition for
review for all practical purposes as an appeal. This view has been
carried into the rules, which state that the circuit council may re-
spond to a petition by affirming the chief judge’s order, remanding
the matter, or, in exceptional cases, taking other appropriate
action. The “exceptional cases” language would permit the council
to deny review rather than affirm in a case in which the process
was obviously being abused.

RULE 6. HOW TO PETITION FOR REVIEW OF A
DISPOSITION BY THE CHIEF JUDGE

(a) Time. A petition for review must be received in
the office of the clerk of the court of appeals within 30
days of the date of the clerk’s letter to the complainant
transmitting the chief judge’s order.

(b) Form. A petition should be in the form of a letter,
addressed to the clerk of the court of appeals, beginning
“I hereby petition the judicial council for review of the
chief judge’s order . . . .” There is no need to enclose a
copy of the original complaint.

(¢) Legibility. Petitions should be typewritten if pos-
sible. If not typewritten, they must be legible.

5, Id. at 28,086.
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(d) Number of copies. Only an original is required.

(e) Statement of grounds for petition. The letter
should set forth a brief statement of the reasons why
the petitioner believes that the chief judge should not
have dismissed the complaint or concluded the proceed-
ing. It should not repeat the complaint; the complaint
will be available to members of the circuit council con-
sidering the petition.

(f) Signature. The letter must be signed.

(g) Where to file. Petition letters should be sent to

Clerk, United States Court of Appeals [address].

The envelope should be marked “Misconduct Peti-
tion” or “Disability Petition.” The name of the judge or
magistrate complained about should not appear on the
envelope.

(h) No fee required. There is no fee for filing a peti-
tion under this procedure.

Commentary on Rule 6

Time for Filing Petition for Review

The three national courts and half the circuits have no time
limit on the filing of a petition for review. The other half of the
circuits have time limits of twenty or thirty days. Rule 6(a) con-
tains a limit of thirty days.

It seems appropriate that there should be some time limit on pe-
titions for review of chief judges’ dispositions in order to provide
finality to the process. If the complaint requires an investigation,
the investigation should proceed; if it does not, the judge or magis-
trate complained about should know at some point that the matter
is closed. On the other hand, the time limit should be relatively
generous in recognition of the fact that most complainants are un-
represented and many are not well organized to maintain the disci-
pline of court deadlines. The thirty-day limit is included with these
considerations in mind.

In accordance with this generous approach, rule 7(c) of the rules
provides for an automatic extension of the time if a person files a
petition that is rejected for failure to comply with formal require-
ments.
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RULE 7. ACTION BY CLERK OF COURT OF APPEALS UPON
RECEIPT OF A PETITION FOR REVIEW

(a) Receipt of timely petition in proper form. Upon
receipt of a petition for review filed within the time al-
lowed and in proper form under these rules, the clerk of
the court of appeals will acknowledge receipt of the pe-
tition. The clerk will promptly send to each member of
the judicial council, except for any member disqualified
under rule 18, copies of (1) the complaint form and
statement of facts, (2) any response filed by the judge or
magistrate, (3) any record of information received by
the chief judge in connection with the chief judge’s con-
sideration of the complaint, (4) the chief judge’s order
disposing of the complaint, (5) any memorandum in
support of the chief judge’s order, (6) the petition for
review, (7) any other documents in the files of the clerk
that appear to be relevant and material to the petition,
(8) a list of any documents in the clerk’s files that are
not being sent because they are not considered relevant
and material, and (9) a ballot that conforms with rule
8(a). The clerk will also send the same materials, except
for the ballot, to the chief judge of the circuit, the cir-
cuit executive, and each judge or magistrate whose con-
duct is at issue, except that materials previously sent to
a person may be omitted.

(b) Receipt of untimely petition. The clerk will
refuse to accept a petition that is received after the
deadline set forth in rule 6(a).

(c¢) Receipt of timely petition not in proper form.
Upon receipt of a petition filed within the time allowed
but not in proper form under these rules (including a
document that is ambiguous about whether a petition
for review is intended), the clerk will acknowledge re-
ceipt of the petition, call the petitioner’s attention to
the deficiencies, and give the petitioner the opportunity
to correct the deficiencies within fifteen days of the date
of the clerk’s letter or within the original deadline for
filing the petition, whichever is later. If the deficiencies
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are corrected within the time allowed, the clerk will
proceed in accordance with paragraph (a) of this rule. If
the deficiencies are not corrected, the clerk will reject
the petition.

Commentary on Rule 7

Transmittal of Documents by Clerk

The rules include no limit on the volume of documents that may
be submitted in support of a complaint. One of the problems cre-
ated by this liberality is that some complaint files may get very
thick with attachments. Hence, it was thought appropriate that the
clerk have some discretion to decide what portions of the file
should be duplicated and transmitted to the members of the circuit
council. Rule 7(a) provides such discretion but requires the clerk to
furnish a list of the documents not transmitted. Rule 8(b) enables
each member of the council, as well as the judge or magistrate
complained about, to obtain a copy of any document not originally
transmitted by the clerk.

RULE 8. REVIEW BY THE JUDICIAL COUNCIL OF A CHIEF
JUDGE’S ORDER

(a) Mail ballot. Each member of the judicial council
to whom a ballot was sent will return a signed ballot, or
otherwise communicate the member’s vote, to the [clerk
of the court of appeals] [circuit executive]. The ballot
form will provide opportunities to vote to (1) affirm the
chief judge’s disposition, or (2) place the petition on the
agenda of a meeting of the judicial council. The form
will also provide an opportunity for members to indi-
cate that they have disqualified themselves from par-
ticipating in consideration of the petition.

Votes will be tabulated when all members of the judi-
cial council to whom ballots were sent have either voted
or indicated that they are disqualified. After 20 days
from the date the petition and related materials were
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sent to members of the judicial council, votes may be
tabulated if they have been cast by at least two-thirds of
the members to whom ballots were sent. Members who
have disqualified themselves will be treated for this
purpose as if ballots had not been sent to them.

If all of the votes cast should be for affirmance, the
chief judge’s order will be affirmed. If any of the mem-
bers votes to place the petition on the agenda of a coun-
cil meeting, that will be done.

(b) Availability of documents. Upon request, the
clerk will make available to any member of the judicial
council or to the judge or magistrate complained about
any document from the files that was not sent to the
council members pursuant to rule 7(a).

(¢) Vote at meeting of judicial council. If a petition
is placed on the agenda of a meeting of the judicial
council, council action may be taken by a majority of
the members present and voting.

(d) Rights of judge or magistrate complained about.

(1) At any time after the filing of a petition for
review by a complainant, the judge or magistrate
complained about may file a written response with
the clerk of the court of appeals. The clerk will
promptly distribute copies of the response to each
member of the judicial council who is not disqualified,
to the chief judge, and to the complainant. The judge
or magistrate may not communicate with individual
council members about the matter, either orally or in
writing.

(2) The judge or magistrate complained about will
be provided with copies of any communications that
may be addressed to the members of the judicial
council by the complainant.

(e) Notice of council decision.

(1) The order of the judicial council, together with
any accompanying memorandum in support of the
order, will be provided to the complainant, the judge
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or magistrate, and any judge entitled to receive a
copy of the complaint pursuant to rule 3(a)(2).

(2) If the decision is unfavorable to the complain-
ant, the complainant will be notified that the law pro-
vides for no further review of the decision.

(8) A memorandum supporting a council order will
not include the name of the complainant or the judge
or magistrate whose conduct was complained of. If
the order of the council affirms the chief judge’s dis-
position, a supporting memorandum will be prepared
only if the judicial council concludes that there is a
need to supplement the chief judge’s explanation.

(f) Public availability of council decision. Materials
related to the council’s decision will be made public at
the time and in the manner set forth in rule 17.

Commentary on Rule 8

Voting Procedures

The use of mail ballots on petitions for review appears to be
common practice. Rule 8(a) adopts the procedure but modifies it to
assure that there will be full discussion in the council if any
member believes that summary affirmance may not be appropri-
ate: Any member of the council may cause the question to be
placed on the agenda of a council meeting.

It should be emphasized that the “rule of one” on the mail ballot
is not intended to invoke the analogy of the Supreme Court’s cer-
tiorari jurisdiction. A vote to affirm on the mail ballot is intended
to be a vote on the merits. The “rule of one” is intended to guaran-
tee an opportunity for discussion and a vote following discussion if
any member of the council is uncomfortable with a summary
affirmance.
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Chapter IV: Investigation and Recommendation
by Special Committee

RULE 9. APPOINTMENT OF SPECIAL COMMITTEE

(a) Membership. A special committee appointed pur-
suant to rule 4(e) will consist of the chief judge of the
circuit and equal numbers of circuit and district judges.
If the complaint is about a district Jjudge, bankruptcy
judge, or magistrate, the district judge members of the
committee will be from districts other than the district
of the judge or magistrate complained about.

(b) Presiding officer. At the time of appointing the
committee, the chief judge will designate one of its
members (who may be the chief judge) as the presiding
officer. When designating another member of the com-
mittee as the presiding officer, the chief judge may also
delegate to such member the authority to direct the
clerk of the court of appeals to issue subpoenas related
to proceedings of the committee.

(c) Bankruptcy judge or magistrate as adviser. If the
Jjudicial officer complained about is a bankruptcy judge
or magistrate, the chief judge may designate a bank-
ruptcy judge or magistrate, as the case may be, to serve
as an adviser to the committee. The chief judge will des-
ignate such an adviser if, within ten days of notification
of the appointment of the committee, the bankruptcy
judge or magistrate complained about requests that an
adviser be designated. The adviser will be from a dis-
trict other than the district of the judge or magistrate
complained about. The adviser will not vote but will
have the other privileges of a member of the committee.

(d) Provision of documents. The chief judge will cer-
tify to each other member of the committee and to the
adviser, if any, copies of (1) the complaint form and
statement of facts, and (2) any other documents on file
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pertaining to the complaint (or to that portion of the
complaint referred to the special committee).

(e) Continuing qualification of committee members.
A member of a special committee who was qualified at
the time of appoint: -ent may continue to serve on the
committee even though the member relinquishes the po-
sition of chief judge, circuit judge, or district judge, as
the case may be, wut only if the member continues to
hold office under article III, section 1, of the Constitu-
tion of the United States.

(f) Inability of committee member to complete serv-
ice. In the event that a member of a special committee
can no longer serve because of death, disability, dis-
qualification, or other reason, the chief judge of the cir-
cuit will determine whether to appoint a replacement
member. However, no special committee appointed
under these rules will function with only a single
member, and the quorum and voting requirements for a
two-member committee will be applied as if the commit-
tee had three members.

Commentary on Rule 9

Membership and Presiding Officer

Rule 9 leaves the size of a special committee flexible, to be deter-
mined on a case-by-case basis.

In our view, there is good reason to preserve the statutory flexi-
bility in this regard. The question of committee size is one that
should be weighed with some care in view of the potential for con-
suming the members’ time; a large committee should be appointed
only if there is a special reason to do so.

Although the statute requires that the chief judge be a member
of each special committee, it does not require that the chief judge
preside.® Once again, the rules leave the decision for case-by-case
determination at the time the committee is appointed.

6. See HL.R. Rep. No. 1313, 96th Cong., 2d Sess. 11 (1980) (chief judge may appoint
another judge as presiding officer).
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Section 372(c)(9)(A) provides that a special committee will have
subpoena powers as provided in 28 U.S.C. § 332(d). The latter sec-
tion provides that silbpoenas shall be issued on behalf of circuit
councils by the clerk of the court of appeals “at the direction of the
chief judge of the circuit or his designee.” While it might be re-
garded as implicit that a special committee can exercise its sub-
poena power through it own presiding officer, strict compliance
with the letter of section 332(d) would appear to be the safer
course. Rule 9(b) therefore invites the chief judge, when designat-
ing someone else as presiding officer, to make an explicit delega-
tion of the authority to direct the issuance of subpoenas related to
committee proceedings.

It may be noted that we have not specifically addressed the case
in which, because of disqualification of the chief judge, another
judge is exercising the powers of the chief judge in the section
372(c) proceeding. Caution might suggest that the designation to
direct the issuance of subpoenas should nevertheless come from the
chief judge.

Bankruptcy Judge or Magistrate as Adviser

The rules of three circuits provide that, if a bankruptcy judge or
magistrate is the judicial officer complained about, a bankruptcy
judge or magistrate, respectively, will be named as an adviser to
the special committee. Rule 9(c) adopts that provision with a modi-
fication: Instead of mandating the appointment of such an adviser,
it provides that the chief judge may appoint an adviser sua sponte
and will do so upon request of the judge or magistrate complained
about,

The rule provides that the adviser will have all the privileges of
a member of a committee except the franchise. That would include
participating in all deliberations of the committee, questioning wit-
nesses at hearings, and even writing a separate statement to ac-
company the report of the sperial committee to the judicial council.

Continuing Qualification

Rule 9(e) provides that a member of a special committee who re-
mains an article III judge may continue to serve on the committee
even though the member’s status changes. Thus, a committee that
originally consisted of the chief judge and an equal number of cir-
cuit and district judges, as required by the law, may continue to
function even though changes of status alter that composition. This
provision reflects the belief that stability of membership will make
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an important contribution to the quality of the work of such com-
mittees.

Inability of Committee Member to Complete Service

Stability of membership is also the principal concern animating
rule 9(f), which deals with the case in which a special committee
loses a member before its work is complete. The rule would permit
the chief judge to determine whether a replacement member
should be appointed. It is our view generally that appointment of a
replacement member is desirable in these situations unless the
committee has conducted evidentiary hearings before the vacancy
occurs. However, other cases may also arise in which a committee
is in the late stages of its work, and in which it would be difficult
for a new member to play a meaningful role. The rule protects the
collegial character of the committee process by prohibiting a single
surviving member from serving as a committee and by providing
that a committee of two surviving members will, in essence, oper-
ate under a unanimity rule.

RULE 10. CONDUCT OF AN INVESTIGATION

(a) Extent and methods to be determined by com-
mittee. Each special committee will determine the
extent of the investigation and the methods of conduct-
ing it that are appropriate in the light of the allegations
of the complaint. If, in the course of the investigation,
the committee develops reason to believe that the judge
or magistrate may have engaged in misconduct that is
beyond the scope of the complaint, the committee may,
with written notice to the judge or magistrate, expand
the scope of the investigation to encompass such mis-
conduct.

(b) Criminal matters. In the event that the complaint
alleges criminal conduct on the part of a judge or mag-
istrate, or in the event that the committee becomes
aware of possible criminal conduct, the committee will
consult with the appropriate prosecuting authorities to
the extent permitted by 28 U.S.C. § 372(c)(14) in an
effort to avoid compromising any criminal investigation.
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However, the committee will make its own determina-
tion about the timing of its activities, having in mind
the importance of ensuring the proper administration of
the business of the courts.

(c) Staff. The committee may arrange for staff assist-
ance in the conduct of the investigation. It may use ex-
isting staff of the judicial branch or may arrange,
through the Administrative Office of the United States
Courts, for the hiring of special staff to assist in the in-
vestigation.

(d) Delegation. The committee may delegate duties
in its discretion to subcommittees, to staff members, to
individual committee members, or to an adviser desig-
nated under rule 9(c). The authority to exercise the
committee’s subpoena powers may be delegated only to
the presiding officer.

(e) Report. The committee will file with the judicial
council a comprehensive report of its investigation, in-
cluding findings of the investigation and the commit-
tee’s recommendations for council action. Any findings
adverse to the judge or magistrate will be based on evi-
dence in the record. The report will be accompanied by
a statement of the vote by which it was adopted, any
separate or dissenting statements of committee mem-
bers, and the record of any hearings held pursuant to
rule 11.

(f) Voting. All actions of the committee will be by
vote of a majority of all of the members of the commit-
tee.

Commentary on Rule 10

Nature of the Process

Rule 10 and the three rules that follow are all concerned with
the way in which a special committee carries out its mission. They
reflect the view that a special committee has what are generally
regarded in our jurisprudence as two distinct roles. The committee
will often be performing an investigative“role of the kind that is
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characteristically given to executive branch agencies in our system
of justice and, in some stages, a more formalized fact-finding role.
Even though the same body has responsibility for both roles under
section 372(c), it is important to distinguish between them in order
to ensure that due process rights are afforded at appropriate times
to the judge or magistrate complained about.

Criminal Matters

One of the difficult questions that can arise under the judicial
discipline statute is the relationship between proceedings under
this statute and criminal investigations. Rule 10(b) assigns coordi-
nating responsibility to the special committee in cases in which
criminal conduct is suspected and gives the committee the author-
ity to decide what the appropriate pace of its activity should be in
light of any criminal investigation. We do not mean to suggest,
however, that a special committee should abdicate its responsibility
by assenting to indefinite deferral of its own work.

It is noted that a special committee may be barred from disclos-
ing some information to a prosecutor or grand jury under 28 U.S.C.

§ 372(c)(14). This provision is discussed in the commentary under
rule 16.

Delegation

Rule 10(d) permits the committee, in its discretion, to delegate
any of its duties to subcommittees, individual committee members,
or staff. This is consistent with the general principle, expressed in
rule 10(a), that each special committee will determine the methods
of conducting the investigation that are appropriate in the light of
the allegations of the complaint. It is, of course, not contemplated
that the ultimate duty of adopting a report would be delegable.

Judge Seitz regards it as inappropriate to delegate the function
of conducting hearings, and believes that the rule should explicitly
prohibit such delegation.

Rule 9(b) suggests that, where the chief judge designates someone
else as presiding officer of a special committee, the presiding officer
also be delegated the authority to direct the clerk of the court of
appeals to issue subpoenas related to committee proceedings. That
is not intended to imply, however, that the decision to direct the
issuance of a subpoena is necessarily exercisable by the presiding
officer alone. Under rule 10(d), it is up to the committee to decide
whether to delegate that decision-making authority.
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Basis of Findings

Rule 10(e) requires that findings adverse to the judge or magis-
trate complained about be based on evidence in the record. There is
no similar requirement in the rules for determinations favorable to
the judge or magistrate. We contemplate that a committee may, in
some circumstances, recommend dismissal of a complaint on the
ground that preliminary investigation reveals no basis for going
forward with hearings on the record.

Voting in the Special Committee

Rule 10(f) provides that actions of a special committee will be by
vote of a majority of all the members. It seems reasonable to expect
that, almost always, all the members of a committee will partici-
pate in committee decisions. In that circumstance, it seems reason-
able to require that committee decisions be made by a majority of
the membership, rather than a majority of some smaller quorum.

RULE 11. CONDUCT OF HEARINGS BY SPECIAL
COMMITTEE

(a) Purpose of hearings. The committee may hold
hearings to take testimony and receive other evidence,
to hear argument, or both. If the committee is investi-
gating allegations against more than one judge or mag-
istrate it may, in its discretion, hold joint hearings or
separate hearings.

(b) Notice to judge or magistrate complained about.
The judge or magistrate complained about will be given
adequate notice in writing of any hearing held, its pur-
poses, the names of any witnesses whom the committee
intends to call, and the text of any statements that have
been taken from such witnesses. The judge or magis-
trate may at any time suggest additional witnesses to
the committee.

(c) Committee witnesses. All persons who are be-
lieved to have substantial information to offer will be
called as committee witnesses. Such witnesses may in-
clude the complainant and the judge or magistrate com-
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plained about. The witnesses will be questioned by com-
mittee members, staff, or both. The judge or magistrate
will be afforded the opportunity to cross-examine com-
mittee witnesses, personally or through counsel.

(d) Witnesses called by the judge or magistrate. The
judge or magistrate complained about may also call wit-
nesses and may examine them personally or through
counsel. Such witnesses may also be examined by com-
mittee members, staff, or both.

(e) Witness fees. Witness fees will be paid as pro-
vided in 28 U.S.C. § 1821.

(f) Rules of evidence; oath. The Federal Rules of Evi-
dence will apply to any evidentiary hearing except to
the extent that departures from the adversarial format
of a trial make them inappropriate. All testimony taken
at such a hearing will be given under oath or affirma-
tion.

(g) Record and transcript. A record and transcript
will be made of any hearing held.

Commentary on Rule 11

The Role of Hearings in the Investigation Process

It has already been observed that the roles of a special commit-
tee include an investigative role and a fact-finding role. In conform-
ity with this concept of roles, we would expect hearings to be held
only after the investigative work has been done and the committee
has concluded that there is sufficient evidence to warrant a formal
fact-finding proceeding. Rule 11 is concerned only with the conduct
of hearings, and does not govern the earlier, investigative stages of
a special committee’s work.,

Inevitably, a hearing will have something of an adversary char-
acter. The judge or magistrate who has been complained about will
surely feel threatened if the matter has reached this stage. We be-
lieve, nevertheless, that these tendencies should be moderated to
the extent possible. Even though we have suggested that there are
two roles and that an investigation will commonly have two dis-
tinct stages, we do not mean to imply that committee members
should regard themselves as prosecutors one day and judges the
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next. Their duty—and that of their staff—is at all times to be im-
partial.

In conformity with this view, rule 11(c) contemplates that wit-
nesses at hearings should generally be called as committee wit-
nesses, regardless of whether their testimony will be favorable or
unfavorable to the judge or magistrate complained about. Staff or
others who are organizing the hearings should regard it as their
role to present the entire picture, and not to act as prosecutors.
Even the judge or magistrate complained about should normally be
called as a committee witness. Although rule 11(d) preserves the
statutory right of the judge or magistrate to call witnesses on his
or her own behalf, we believe that this should not often be neces-
sary.

Testimony of Judge or Magistrate

As noted above, we believe that it is appropriate to call the
complainee judge or magistrate as a committee witness. We assume
that the judge or magistrate would wish to testify in most cases,
and we believe that the special committee should be the sponsor of
that testimony as well as other testimony favorable to the judge or
magistrate. We recognize, however, that cases may arise in which
the judge or magistrate will not testify voluntarily. In such cases,
subpoena power appears to be available, subject to the normal tes-
timonial privileges.

Applicability of Rules of Evidence

Rule 11(f) provides that the Federal Rules of Evidence will apply
to evidentiary hearings conducted by special committees “except to
the extent that departures from the adversarial format of a trial
make them inappropriate.”

RULE 12. RIGHTS OF JUDGE OR MAGISTRATE IN
INVESTIGATION

(a) Notice. The judge or magistrate complained about
is entitled to written notice of the investigation (rule
4(f), to written notice of expansion of the scope of an
investigation (rule 10(a)), and to written notice of any
hearing (rule 11(b)).
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(b) Presentation of evidence. The judge or magistrate
is entitled to a hearing, and has the right to present evi-
dence and to compel the attendance of witnesses and
the production of documents at the hearing. Upon re-
quest of the judge or magistrate, the chief judge or his
designee will direct the clerk of the court of appeals to
issue a subpoena in accordance with 28 U.S.C.
§ 332(d)(1).

(¢) Presentation of argument. The judge or magis-
trate may submit written argument to the special com-
mittee at any time, and will be given a reasonable op-
portunity to present oral argument at an appropriate
stage of the investigation.

(d) Attendance at hearings. The judge or magistrate
will have the right to attend any hearing held by the
special committee and to receive copies of the transcript
and any documents introduced, as well as to receive
copies of any written arguments submitted by the com- .
plainant to the committee.

(e) Receipt of committee’s report. The judge or mag-
istrate will have the right to receive the report of the
special committee at the time it is filed with the judicial
council.

(f) Representation by counsel. The judge or magis-
trate may be represented by counsel in the exercise of
any of the rights enumerated in this rule. The costs of
such representation may be borne by the United States
as provided in rule 14(h).

Commentary on Rule 12

Right to Attend Hearings

The statute states that rules adopted by judicial councils shall
contain provisions requiring that “the judge or magistrate whose
conduct is the subject of the complaint be afforded an opportunity
to appear (in person or by counsel) at proceedings conducted by the
investigating panel, to present oral and documentary evidence, to
compel the attendance of witnesses or the production of documents,
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to cross-examine witnesses, and to present argument orally or in
writing.” To implement this provision, rule 12(d) gives the judge or
magistrate the right to attend any hearing held by the committee.
The word “hearings” is used in the rules to include sessions held
for the purpose of receiving evidence of record or hearing argu-
ment.

We do not read the statute as requiring that the judge or magis-
trate be permitted to attend all proceedings of the special commit-
tee. Hence, the rules do not accord a right to attend such proceed-
ings as meetings at which the committee is engaged in investiga-
tive activity (such as interviewing a possible witness or examining
documents delivered pursuant to a subpoena duces tecum to deter-
mine if they contain relevant evidence) or meetings at which the
committee is deliberating on the evidence.

RULE 13. RIGHTS OF COMPLAINANT IN INVESTIGATION

(a) Notice. The complainant is entitled to written
notice of the investigation as provided in rule 4(f). Upon
the filing of the special committee’s report to the judi-
cial council, the complainant will be notified that the
report has been filed and is before the council for deci-
sion.

(b) Opportunity to provide evidence. The complain-
ant is entitled to be interviewed by a representative of
the committee. If it is believed that the complainant has
substantial information to offer, the complainant will be
called as a witness at a hearing.

- (¢) Presentation of argument. The complainant may
submit written argument to the special committee at
any time. In the discretion of the special committee, the
complainant may be permitted to offer oral argument.

(d) Representation by counsel. A complainant per-
mitted to offer oral argument may do so through coun-
sel.
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Commentary on Rule 13

In accordance with the view of the process as fundamentally
administrative, these rules do not give the complainant the rights
of a party to litigation, and leave the complainant’s role largely
within the discretion of the special committee. However, rule 13(b)
promises complainants that, where a special committee has been
appointed, the complainant will at a minimum be interviewed by a
representative of the committee. Such an interview may, of course,
be in person or by telephone, and the representative of the commit-
tee may be either a member or staff. In almost every case, such an
interview would be regarded by the committee as essential in the
performance of its task. We believe, nevertheless, that it is helpful
to provide the assurance in the rules that complainants will have
an opportunity to tell their stories orally.

Rule 13 does not contemplate that the complainant will be per-
mitted to attend proceedings of the special committee except when
testifying or presenting argument. Nor does it contemplate that the
complainant will be given access to the special committee’s report
to the judicial council. A majority of the drafting committee believe
that opening the proceedings to the complainant or providing a
copy of the special committee’s report would be inconsistent with
the statutory mandate of confidentiality, 28 U.S.C. § 372(c)(14).
Judge Seitz does not read 28 U.S.C. § 872(c)(14) as preventing the
special committee from exercising its discretion under 28 U.S.C.
§ 372(c)(11)(C) to permit the complainant to be present at its pro-
ceedings. Nor does he believe that 28 U.S.C. § 872(c)(14) prohibits
the delivery of a copy of the special committee’s report to the com-
plainant—the entity which instituted the proceedings. He believes
that the council may, under its rule-making power, adopt a rule re-
quiring the delivery of a copy of a special committee’s report to the
complainant. He further believes that such a rule should be
adopted.

40



Chapter V: Judicial Council Consideration of
Recommendations of Special Committee

RULE 14. ACTION BY JUDICIAL COUNCIL

(a) Purpose of judicial council consideration. After
receipt of a report of a special committee, the judicial
council will determine whether to dismiss the com-
plaint, conclude the proceeding on the ground that cor-
rective action has been taken, refer the complaint to
the Judicial Conference of the United States, or order
corrective action.

(b) Basis of council action. Subject to the rights of
the judge or magistrate to submit argument to the
council as provided in rule 15(a), the council may take
action on the basis of the report of the special commit-
tee and the record of any hearings held. If the council
finds that the report and record provide an inadequate
basis for decision, it may (1) order further investigation
and a further report by the special committee or
(@) conduct such additional investigation as it deems ap-
propriate.

(¢) Dismissal. The council will dismiss a complaint if
it concludes—

(1) that the claimed conduct, even if the claim is
true, is not “conduct prejudicial to the effective and
expeditious administration of the business of the
courts” and does not indicate a mental or physical
disability resulting in inability to discharge the duties
of office;

(2) that the complaint is directly related to the
merits of a decision or procedural ruling;

(8) that the facts on which the complaint is based
have not been demonstrated; or

(4) that, under the statute, the complaint is other-
wise not appropriate for consideration.
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(d) Conclusion of the proceeding on the basis of cor-
rective action taken. The council will conclude the com-
plaint proceeding if it determines that appropriate
action has already been taken to remedy the problem
identified in the complaint.

(e) Referral to Judicial Conference of the United
States. The judicial council may, in its discretion, refer
a complaint to the Judicial Conference of the United
States with the council’s recommendations for action. It
is required to refer such a complaint to the Judicial
Conference of the United States if the council deter-
mines that a circuit judge or district judge has engaged
in conduct—

(1) that might constitute ground for impeachment;
or

(2) that, in the interest of justice, is not amenable
to resolution by the judicial council.

(f) Order of corrective action. If the complaint is not
disposed of under paragraphs (c) through (e) of this rule,
the judicial council will take other action to assure the
effective and expeditious administration of the business
of the courts. Such action may include, among other
measures—

(1) Censuring or reprimanding the judge or magis-
trate, either by private communication or by public
announcement;

(&) Ordering that, for a fixed temporary period, no
new cases be assigned to the judge or magistrate;

(3) In the case of a magistrate, ordering the chief
judge of the district court to take action specified by
the council, including the initiation of removal pro-
ceedings pursuant to 28 U.S.C. § 631(3);

(4) In the case of a bankruptcy judge, removing the
judge from office pursuant to 28 U.S.C. § 152;

(56) In the case of a circuit or district judge, request-
ing the judge to retire voluntarily with the provision
(if necessary) that ordinary length-of-service require-
ments will be waived;
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- (6) In the case of a circuit or district judge who is
eligible to retire but does not do so, certifying the dis-
ability of the judge under 28 U.S.C. § 372() so that
an additional judge may be appointed.

(g) Combination of actions. Referral of a complaint
to the Judicial Conference of the United States under
paragraph (e) or to a district court under paragraph
(£)(3) of this rule will not preclude the council from si-
multaneously taking such other action under paragraph
() as is within its power.

(h) Recommendation about fees. At the time of
taking action under this rule, the judicial council will
consider whether to recommend to the director of the
Administrative Office of the United States Courts that
the reasonable attorneys’ fees, witness fees, and other
expenses incurred by the judge or magistrate com-
plained about in connection with the complaint be paid
from funds of the United States. The council will nor-
mally make such a recommendation only if the judge or
magistrate has been substantially exonerated.

(i) Notice of action of judicial council. Council
action will be by written order. Unless the council finds
that, for extraordinary reasons, it would be contrary to
the interests of justice, the order will be accompanied
by a memorandum setting forth the factual determina-
tions on which it is based and the reasons for the coun-
cil action. The memorandum will not include the name
of the complainant or of the judge or magistrate whose
conduct was complained about. The order and the sup-
porting memorandum will be provided to the complain-
ant, the judge or magistrate, and any judge entitled to
receive a copy of the complaint pursuant to rule 3(a)(2).
However, if the complaint has been referred to the Judi-
cial Conference of the United States pursuant to para-
graph (e) of this rule and the council determines that
disclosure would be contrary to the interests of justice,
such disclosure need not be made. The complainant and
the judge or magistrate will be notified of any right to
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seek review of the judicial council’s decision by the Ju-
dicial Conference of the United States and of the proce-
dure for filing a petition for review.

(j) Public availability of council action. Materials re-
lated to the council’s action will be made public at the
time and in the manner set forth in rule 17.

Commentary on Rule 14

Basis of Couneil Action

Section 372(c)(6)(A) states that, upon receipt of a report from a
special committee, the judicial council may conduct any additional
investigation that it considers to be necessary. While the statute
does not explicitly refer to an authority to ask the special commit-
tee to do further work and file a supplemental report, it appears to
us that such a procedure is so inherently a part of a committee
process that the authority for it may safely be assumed. In our
view, an investigation of any magnitude by the entire judicial coun-
cil would be warranted in only the rarest cases, since it would con-
stitute a substantial drain on judicial resources of the circuit.
Therée may be some cases, however, in which a loose end can be
tied up without the necessity of a remand.

Council Action

Paragraphs (6)(B) and (7) of section 372(c) enumerate actions that
the council may take after receipt of the report of a special com-
mittee and the conduct of any additional investigation that it
deems necessary. There are two notable omissions from this statu-
tory enumeration: dismissal of the complaint and conclusion of the
proceedings on the ground that corrective action has been taken.
Moreover, the authority to take these actions does not easily fit
into the catch-all clause of paragraph (6)B)vii) (“ordering such
other action as it considers appropriate under the circumstances’),
since the general introductory language of paragraph (6)B) seems
to assume that a finding of misconduct or disability has been made.
That language authorizes the judicial council to “take such action
as is appropriate to assure the effective and expeditious adminis-
tration of the business of the courts within the circuit.” We never-
theless conclude that dismissal of the complaint and conclusion of
the proceeding on the basis of corrective action taken must be
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action permitted under paragraph (6)B)(vii). In these rules, they
are included in the enumerated alternatives for council action.

Combination of Actions

Rule 14(g) states that referral of a complaint to the Judicial Con-
ference of the United States, or to a district court in a case involv-
ing a magistrate, will not preclude the judicial council from simul-
taneously taking other action to assure the effective and expedi-
tious administration of the business of the courts.

Referral to the Judicial Conference of the United States may
take place under either clause (A) or clause (B) of section 372(c)(7).
Clause (A) states that, “[iln addition to the authority [to take ap-
propriate action] granted under paragraph (6),” judicial councils
may, in their discretion, refer matters to the Judicial Conference of
the United States with recommendations for action by the Confer-
ence. Clause (B) mandates judicial council referral of complaints to
the Judicial Conference in certain circumstances; it is not intro-
duced with the phrase, “In addition to the authority granted under
paragraph (6).” We do not believe that this distinction in the intro-
ductory language was intended to suggest a difference in the au-
thority of the judicial council to take corrective action simulta-
neously with referral of a matter to the Conference. We read “In
addition to” in clause (A) as saying no more than that referral is
another action within the council’s authority, in addition to those
actions listed in paragraph (6).

Attorneys’ Fees

Although the statute contains no explicit provision for the pay-
ment of the attorneys’ fees of judges or magistrates who are the
subjects of investigations, the general counsel of the Administra-
tive Office has concluded that 28 U.S.C. § 604(h) gives the director
discretion, upon request of a circuit judicial council, to cover the
expenses of the legal representation of a judicial officer in a pro-
ceeding under section 372(c).

Rule 14(h) states that the council will consider whether to recom-
mend the payment of expenses incurred by the judge or magistrate
in the section 372(c) proceedings, and also states that the council
will normally recommend payment only if the judge or magisirate
has been substantially exonerated. In a somewhat analogous situa-
tion, 28 U.S.C. § 593(g) authorizes the reimbursement of attorneys’
fees for a government official who is the subject of an investigation
by a special counsel, but only if no indictment is brought.
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Notice of Council Action

Rule 14(i) requires that council action normally be supported
with a memorandum of factual determinations and reasons and
that notice of the action be given to the complainant and the judge
or magistrate complained about. The two “interests of justice” ex-
ceptions are derived from 28 U.S.C. § 372(c)(TXC) and (c)(15). It is
not easy to imagine cases in which they would be applicable.

Right to Petition for Review of Judicial Council Action

Rule 14(i) requires that the notification to the complainant and
the judge or magistrate complained about include notice of any
right to petition the Judicial Conference of the United States for
review of the council’s decision.

It is noted that the right to petition for review is limited to
orders under paragraph (6) of section 372(c). A decision of the coun-
cil to refer a matter to the Judicial Conference under paragraph (7)
is not reviewable,

It is also noted that there may be some doubt about the right of
a complainant to petition for review of a council order dismissing
the complaint. If, as we have suggested, the authority to dismiss is
found in paragraph (6)(B)(vii), a dismissal order is reviewable. It
might be argued, however, that the authority to dismiss is implied
by the statutory scheme but not found in any particular provision,;
in that event, since only orders under paragraph (6) are reviewable,
there would be no possibility of review. This outcome would not be
without rationality, since it is clear that there is no review when a
judicial council upholds a dismissal by a chief judge.

For the same reason that we believe there should be a time limit
for petitioning for review of a chief judge’s order, we believe that
there should be a time limit for filing a petition with the Judicial
Conference Committee for review of a decision of the judicial coun-
cil. We have not included such a limit in these rules, however. We
believe that it would more appropriately be included in rules pre-
scribed by the Judicial Conference governing petitions for review
addressed to its standing committee.

RULE 15. PROCELCURES FOR JUDICIAL COUNCIL
CONSIDERATION OF A SPECIAL COMMITTEE’S REPORT

(a) Rights of judge or magistrate complained about.
Within ten days after the filing of the report of a spe-
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cial committee, the judge or magistrate complained
about may address a written response to all of the mem-
bers of the judicial council. The judge or magistrate will
also be given an opportunity to present oral argument
to the council, personally or through counsel. The judge
or magistrate may not communicate with individual
council members about the matter, either orally or in
writing.

(b) Conduct of additional investigation by the coun-
cil. If the judicial council decides to conduct additional
investigation, the judge or magistrate complained about
will be given adequate prior notice in writing of that de-
cision and of the general scope and purpose of the addi-
tional investigation. The conduct of the investigation
will be generally in accordance with the procedures set
forth in rules 10 through 13 for the conduct of an inves-
tigation by a special committee. However, if hearings
are held, the council may limit testimony to avoid un-
necessary repetition of testimony presented before the
special committee.

(¢) Voting. Council action will be taken by a majority
of those members of the council who are not disquali-
fied, except that a decision to remove a bankruptcy
Jjudge from office requires a majority of all the members
of the council.

Commentary on Rule 15

Voting

Section 872(c)(6)B)XT) requires that removal of a bankruptcy
judge be in accordance with 28 U.S.C. § 152. Subsection (e) of that
section requires the concurrence of a majority of all the members
of the council in the order of removal. We do not think it is appro-
priate to apply a similar rule to the less severe actions that a judi-
cial council may take under the act. If some members of the coun-
cil are disqualified in the matter, their disqualification should not
be given the effect of a vote against council action.
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Chapter VI: Miscellaneous Rules

RULE 16. CONFIDENTIALITY

(a) General rule. Consideration of a complaint by the
chief judge, a special committee, or the judicial council
will be treated as confidential business, and information
about such consideration will not be disclosed by any
judge, magistrate, or employee of the judicial branch or
any person who records or transcribes testimony except
in accordance with these rules.

(b) Files. All files related to complaints of misconduct
or disability, whether maintained by the clerk, the chief
judge, members of a special committee, members of the
judicial council, or staff, and whether or not the com-
plaint was accepted for filing, will be maintained sepa-
rate and apart from all other files and records, with ap-
propriate security precautions to ensure confidentiality.

(¢) Disclosure in memoranda of reasoms. Memo-
randa supporting orders of the chief judge or the judi-
cial council, and dissenting opinions or separate state-
ments of members of the council, may contain such in-
formation and exhibits as the authors deem appropri-
ate, and such information and exhibits may be made
public pursuant to rule 17.

(d) Availability to Judicial Conference. In the event
that a complaint is referred under rule 14(e) to the Judi-
cial Conference of the United States, the clerk will pro-
vide the Judicial Conference with copies of the report of
the special committee and any other documents and
records that were before the judicial council at the time
of its determination. Upon request of the Judicial Con-
ference or its Committee to Review Circuit Council Con-
duct and Disability Orders, in connection with their
consideration of a referred complaint or a petition
under 28 U.S.C. § 372(c)10) for review of a council
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order, the clerk will furnish any other records related
to the investigation.

(e) Availability to district court. In the event that
the judicial council directs the initiation of proceedings
for removal of a magistrate under rule 14(f)(3), the clerk
will provide to the chief judge of the district court
copies of the report of the special committee and any
other documents and records that were before the judi-
cial council at the time of its determination. Upon re-
quest of the chief judge of the district court, the judicial
council may authorize release of any other records re-
lating to the investigation.

(f) Impeachment proceedings. The judicial council
may release to the legislative branch any materials that
are believed necessary to an impeachment investigation
of a judge or a trial on articles of impeachment.

(g) Consent of judge or magistrate complained
about. Any materials from the files may be disclosed to
any person upon the written consent of both the judge
or magistrate complained about and the chief judge of
the circuit. The chief judge may require that the iden-
tity of the complainant be shielded in any materials dis-
closed.

(h) Disclosure by judicial council in special circum-
stances. The judicial council may authorize disclosure of
information about the consideration of a complaint, in-
cluding the papers, documents, and transcripts relating
to the investigation, to the extent that the council con-
cludes that such disclosure is justified by special circum-
stances and is not prohibited by 28 U.S.C. § 372(c)(14).

(i) Disclosure of identity by judge or magistrate
complained about. Nothing in this rule will preclude
the judge or magistrate complained about from ac-
knowledging that he or she is the judge or magistrate
referred to in documents made public pursuant to rule
17.
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Commentary on Rule 16

Scope of Confidentiality Requirement

Section 372(c)(14) applies a rule of confidentiality to “papers, doc-
uments, and records of proceedings related to investigations con-
ducted under this subsection” and states that they shall not be dis-
closed “by any person in any proceeding,” with enumerated excep-
tions. Three questions arise: Who is bound by the confidentiality
rule, what proceedings are subject to the rule, and who is within
the circle of people who may have access to information without
breaching the rule?

With regard to the first question, rule 16(a) provides that judges,
magistrates, employees of the judicial branch, and people involved
in recording proceedings and preparing transcripts are obliged to
respect the confidentiality requirement. This of course includes
judges and magistrates who may be the subjects of complaints.

With regard to the second question, the reference to “investiga-
tions” suggests that section 372(c)(14) technically applies only in
cases in which a special committee has been appointed. However,
rule 16(a) applies the rule of confidentiality more broadly, covering
consideration of a complaint at any stage.

With regard to the third question, it seems clear that there is no
barrier of confidentiality between a judicial council and the Judi-
cial Conference, and that members of the Judicial Conference or its
standing committee may have access to any of the confidential
records for use in their consideration of a referred matter or a peti-
tion for review. We regard it as implicit that a district court may
have similar access if the judicial council orders in response to a
complaint that the district court initiate proceedings to remove a
magistrate from office, and rule 16(e) so provides. It would be
absurd if the district court were in this circumstance denied access
to the evidence on which the order was based.

On the other hand, the statute makes it clear that there is a bar-
rier of confidentiality between the judicial branch and the legisla-
tive; it provides, as an exception to the rule of confidentiality, that
material is to be disclosed to Congress only if it is “believed neces-
sary to an impeachment investigation or trial of a judge under arti-
cle 1.”

Exceptions to Confidentiality Rule

With regard to the exception for impeachment proceedings, rule
16(f) tracks the statutory language, and deliberately preserves the
ambiguity about who must believe that disclosure is necessary to
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an impeachment investigation or trial. There is some possibility of
conflict between the legislative and judicial branches about this
issue. It may never arise in fact; and it does not seem appropriate
to try to resolve it in advance by rule.

Another exception to the rule of confidentiality is provided by
section 372(c)(14)(B), which states that confidential materials may
be disclosed if authorized in writing by the judge or magistrate
complained about and by the chief judge of the circuit.

Rule 16 also recognizes that there must be some implicit excep-
tions to the confidentiality requirement. For example, 28 U.S.C.
§ 372(c)(15) requires that certain orders and the reasons for them
shall be made public; it would be a barren collection of reasons
that could not refer to the evidence. Rule 16(c) thus makes it ex-
plicit that memoranda supporting chief judge and council orders,
as well as dissenting opinions and separate statements, may con-
tain references to information that would otherwise be confidential
and that such information may be made public.

Rule 16(h) permits disclosure of additional information by order
of the council in circumstances not enumerated. Unfortunately, the
statutory language does not explicitly authorize exceptions, so
many cases will present issues of statutory interpretation. A strong
case could be made for disclosure to permit a prosecution for per-
jury based on testimony given before a special committee. A more
difficult case would be presented if a special committee turned up
evidence of criminal conduct by a judge or magistrate and wanted
to refer the matter to a grand jury. The rule refers to the statutory
prohibition but does not attempt to resolve such questions.

RULE 17. PUBLIC AVAILABILITY OF DECISIONS

(a) General rule. A docket-sheet record of orders of
the chief judge and the judicial council and the texts of
any memoranda supporting such orders and any dis-
senting opinions or separate statements by members of
the judicial council will be made public when final
action on the complaint has been taken and is no longer
subject to review:.

(1) If the complaint is finally disposed of without
appointment of a special committee, or if it is dis-
posed of by council order dismissing the complaint for
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reasons other than mootness, the publicly available

materials will not disclose the name of the judge or

magistrate complained about without his or her con-
sent.

(2) If the complaint is finally disposed of by censure
or reprimand by means of private communication, the
publicly available materials will not disclose either
the name of the judge or magistrate complained
about or the text of the reprimand.

(3) If the complaint is finally disposed of by any
other action taken pursuant to rule 14(d) or (f), the
text of the dispositive order will be included in the
materials made public, and the name of the judge or
magistrate will be disclosed.

(4) If the complaint is dismissed as moot at any
time after the appointment of a special committee,
the judicial council will determine whether the name
of the judge or magistrate is to be disclosed. The
name of the complainant will not be disclosed in ma-
terials made public under this rule unless the chief
judge orders such disclosure.

(b) Manner of making public. The records referred to
in paragraph (a) will be made public by placing them in
a publicly accessible file in the office of the clerk of the
court of appeals at [address]. The clerk will send copies
of the publicly available materials to the Federal Judi-
cial Center, 1520 H Street, N.W., Washington DC 20005,
where such materials will also be available for public
inspection. In cases in which memoranda appear to
have precedential value, the chief judge may cause
them to be published.

(¢) Decisions of Judicial Conference standing com-
mittee. To the extent consistent with the policy of the
Judicial Conference Committee to Review Circuit Coun-
cil Conduct and Disability Orders, opinions of that
commmittee about complaints arising from this circuit
will also be made available to the public in the office of
the clerk of the court of appeals.
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(d) Special rule for decisions of judicial council.
When .the judicial council has taken final action on the
basis of a report of a special committee, and no petition
for review has been filed with the Judicial Conference
within thirty days of the council’s action, the materials
referred to in paragraph (a) will be made public in ac-
cordance with this rule as if there were no further right
of review:

(e) Complaints referred to the Judicial Conference
of the United States. If a complaint is referred to the
Judicial Conference of the United States pursuant to
rule 14(e), materials relating to the complaint will be
made public only as may be ordered by the Judicial
Conference.

Commentary on Rule 17

Section 372(c)(15) provides that “[elach written order to imple-
ment any action under paragraph (6)(B) of this subsection’” shall be
made publicly available and that, “[ulnless contrary to the interest
of justice,” each such order shall be accompanied by written rea-
sons. Section 327(c)(14) states that “papers, documents, and records
of proceedings related to investigations” shall be confidential. Sec-
tion 372(c)(6)(B) lists, among possible council actions following an
investigation, censure or reprimand “by means of private commu-
nication” or “by means of public announcement.” These three pro-
visions exhaust the statutory guidance with respect to public avail-
ability of decisions on complaints.

The practice in most of the circuits appears to be that council
orders following an investigation are made public, with the name
of the judge or magistrate included, and that these are the only
documents made public at the circuit level. The Judicial Confer-
ence Committee to Review Judicial Council Conduct and Disability
Orders has treated its decisions as available to the public; until re-
cently, the judge or magistrate was identified, but in one recent
opinion (involving a private reprimand) the identity was not dis-
closed.

With regard to dispositions by the chief judge, the more general
practice is apparently not to permit public access. However, several
circuits do make the chief judges' dismissal orders publicly avail-
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able, in some cases with the name of the judge or magistrate
shielded.

The statute and its legislative history exhibit a strong policy goal
of protecting judges and magistrates from the damage that could
be done by publicizing unfounded allegations of misconduct. Except
in cases in which the proposed Court on Judicial Conduct and Dis-
ability held a de novo hearing, the Senate-passed bill specifically
provided for confidentiality at all stages of the complaint procedure
“unless final adverse action is taken against a.judge, not including
an order of dismissal.”” Although the language of the final legisla-
tion is derived from the House bill® and is limited to materials “re-
lated to investigations,” there is no indication that nonconfidential
treatment of other materials was contemplated.

We believe that it is consistent with the congressional intent to
protect a judge or magistrate from public disclosure of a complaint,
both while it is pending and after it has been dismissed if that
should be the outcome. On the other hand, the goal of assuring the
public that the disciplinary mechanism is operating satisfactorily is
better served by making the process more open. Perhaps even more
important, publication of some of the chief judges’ dismissal
orders—as contrasted with mere public availability—would surely
improve the operation of the mechanism. For the most part, the fif-
teen chief judges with responsibility under this statute have been
making decisions about issues under the statute quite unaware of
how the same or similar issues have been treated in other circuits
and without the benefit that flows from scholarly critique. A body
of published precedent can only be helpful to us all.

Rule 17 attempts to accommodate these conflicting interests. It
provides for public availability of decisions of the chief judge and
the judicial council, and the texts of any memoranda supporting
their orders, together with any dissenting opinions or separate
statements by members of the judicial council. However, these
orders and memoranda are to be made public only when final
action on the complaint has been taken and any right of review
has been exhausted. Whether the name of the judge or magistrate
is disclosed will then depend upon the nature of the final action. If
the final action is an order predicated on a finding of misconduct
or disability (other than censure or reprimand by means of private
communication) the name of the judge or magistrate will be made
public, If the final action is dismissal of the complaint, or a conclu-
sion of the proceeding by the chief judge on the basis of corrective

7. 8. 1878, 96th Cong., 1st Sess. § 2(a) (1979) (proposed 28 U.S.C. § 372(n)(1)(C)); see
8. Rep. No. 362, 96th Cong., 1st Sess. 16 (1979).
8. HL.R. 7974, 96th Cong., 2d Sess. § 3(a) (1980) (proposed 28 U.S.C. § 372(c)(14)).
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action taken, the name of the judge or magistrate will not be dis-
closed.

If a complaint is dismissed as moot after appointment of a spe-
cial committee, rule 17(a)(4) leaves it to the judicial council to de-
termine whether the judge or magistrate will be identified. In such
a case, no final decision has been reached on the merits, but it may
be in the public interest—particularly if a judicial officer resigns in
the course of an investigation—to make the identity of the judge or
magistrate known.

It should be noted that rule 17 provides for apparently inconsist-
ent treatment where a proceeding is concluded on the basis of cor-
rective action taken. If a chief judge concludes a proceeding on that
basis, rule 17(a)(1) provides that the name of the judge or magis-
trate will not be disclosed. Shielding the name of the judge or mag-
istrate in this circumstance should contribute to the frequency of
this kind of informal disposition. Once a special committee has
been appointed, and a proceeding is concluded by the full council
on the basis of corrective action taken, rule 17(a)(8) provides for dis-
closure of the name of the judge or magistrate. An “informal” reso-
lution of the complaint at this stage is likely to look very much
like any other council order, and should be disclosed in the same
manner.

The proposal that decisions be made public only after final action
has been taken is designed in part to avoid disclosure of the exist-
ence of pending proceedings. Because the Judicial Conference has
not established a deadline for filing petitions for review with the
Committee to Review dJudicial Council Conduct and Disability
Orders, rule 17(d) provides for making decisions public if thirty
days have elapsed without the filing of a petition for review.

We note that public availability of orders under 28 U.S.C.
§ 372(c)(6)(B) is a statutory requirement. The statute does not pre-
scribe the time at which these orders must be made public, and it
might be thought implicit that it should be without delay. Simi-
larly, the statute does not state whether the name of the judge or
magistrate must be disclosed, but it could be argued that such dis-
closure is implicit. In view of the legislative interest in protecting a
judge or magistrate from public airing of unfounded charges, we
think the law is reasonably interpreted as permitting nondisclosure
of the identity of a judicial officer who is ultimately exonerated
and also permitting delay in disclosure until the ultimate outcome
is known. We note in this connection that congressional leaders de-
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scribed the public availability requirement as applying to “sanc-
tioning orders.”?

Finally, the rule provides that the identity of the complainant
will be disclosed only if the chief judge so orders. Identifying the
complainant when the judge or magistrate is not identified would
of course increase the likelihood that the identity of the judge or
magistrate would become publicly known, thus thwarting the
policy of nondisclosure. If the identity of the complainant is not to
be made public in such cases, we see no particular reason to
change the rule and make it public routinely in cases in which the
judge or magistrate is identified. However, it may not always be
practicable to shield the complainant’s identity while making
public disclosure of the judicial council’s order and supporting
memoranda; in some circumstances, moreover, the complainant
may consent to public identification.

RULE 18. DISQUALIFICATION

(a) Complainant. If the complaint is filed by a judge,
that judge will be disqualified from participation in any
consideration of the complaint except to the extent that
these rules provide for participation by a complainant.

(b) Judge complained about. A judge whose conduct
is the subject of a complaint will be disqualified from
participating in any consideration of the complaint
except to the extent that these rules provide for partici-
pation by a judge or magistrate who is complained
about.

(¢) Disqualification of chief judge on consideration
of a petition for review of a chief judge’s order. If a pe-
tition for review of a chief judge’s order dismissing a
complaint or concluding a proceeding is filed with the
judicial council pursuant to rule 5, the chief judge will
not participate in the council’s consideration of the peti-
tion. In such a case, the chief judge may address a writ-
ten communication to all of the members of the judicial

9, 126 Cong. Rec, 28,093 (1980) (remarks of Sen. DeConcini); id. at 28,617 (remarks
of Rep. Kastenmeier).
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council, with copies provided to the complainant and to
the judge or magistrate complained about. The chief
judge may not communicate with individual council
members about the matter, either orally or in writing.

(d) Member of special committee not disqualified. A
member of the judicial council who is appointed to a
special committee will not be disqualified from partici-
pating in council consideration of the committee’s
report.

(e) Judge or magistrate under investigation. Upon
appointment of a special committee, the judge or magis-
trate complained about will automatically be disquali-
fied from serving on (1) any special committee ap-
pointed under rule 4(e), (2) the judicial council of the
circuit, (8) the Judicial Conference of the United States,
and (4) the Committee to Review Circuit Council Con-
duct and Disability Orders of the Judicial Conference of
the United States. The disqualification will continue
until all proceedings regarding the complaint are finally
terminated, with no further right of review. The pro-
ceedings will be deemed terminated thirty days after
the final action of the judicial council if no petition for
review has at that time been filed with the Judicial
Conference.

(f) Substitute for disqualified chief judge. If the chief
judge of the circuit is disqualified from participating in
consideration of the complaint, the duties and responsi-
bilities of the chief judge under these rules will be as-
signed to the circuit judge in regular active service who
is the most senior in date of commission of those who
are not disqualified.

Commentary on Rule 18

Disqualification of Chief Judge on Review of Chief Judge’s Order

Whether the chief judge should participate in decisions on peti-
tions to the circuit council is a question that has engendered some
disagreement. Rule 18(c) would bar such participation. We believe
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that such a policy is best calculated to assure complainants that
their petitions will receive fair consideration.

Disqualification of Judge or Magistrate Under Investigation

28 U.S.C. § 372(c)(12) states that a judge or magistrate under in-
vestigation will be disqualified from certain activities “until all re-
lated proceedings under this subsection have been finally termi-
nated.” In the absence of Judicial Conference rules regulating the
time within which a petition for review must be filed, rule 18(e)
provides that the proceedings will be deemed terminated if no peti-
tion for review is filed within thirty days after the final action of
the judicial council. We believe it would be preferable for the Judi-
cial Conference to promulgate a rule to deal with this issue.

Substitute for Disqualified Chief Judge

Under 28 U.S.C. § 372(c)(2), a complaint against the chief judge is
to be handled by “that circuit judge in regular active service next
senior in date of commission.” This language is read in some cir-
cuits as requiring that the substitute judge be junior “in date of
commission” to the chief judge; in others it is read as simply a
statement that seniority among judges other than the chief is to be
determined by date of commission, with the result that complaints
against the chief judge may be routed to a former chief judge or
other judge who was appointed earlier than the chief judge. Al-
though the former interpretation probably has a slight grammati-
cal edge, rule 18(f) adopts the latter. We are aware of no evidence
that Congress intended to depart from the normal order of prece-
dence.

Disqualification When Multiple Judges Are Complained Against

Sometimes a single complaint is filed against a large group of
judges. Complaints have been filed against all the members of the
court of appeals and at least one has been filed against all circuit
and district court judges of the circuit. If the normal disqualifica-
tion rules are observed in the former case, no court of appeals
judge can serve as acting chief judge of the circuit, and the judicial
council will be without appellate members. In the latter case—
where the complaint is against all circuit and district judges—no
member of the judicial council can perform the duties assigned to
the council under the statute.

A similar problem is created by successive complaints arising out
of the same underlying grievance. For example, a complainant files
a complaint against a district judge based on alleged misconduct,
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and the complaint is dismissed by the chief judge under the stat-
ute. The complainant may then file a complaint against the chief
judge for dismissing the first complaint, and when that complaint
is dismissed by the next senior judge, still a third complaint is
filed. The threat is that the complainant will bump down the se-
niority ladder until, once again, there is no member of the court of
appeals who can serve as acting chief judge for the purpose of the
next complaint. In somewhat similar circumstances, the Judicial
Council of the Third Circuit, with barely a quorum of qualified
judges, ordered a complainant to show cause why he should not be
enjoined from filing repetitive and frivolous complaints.??

After considering a number of possible solutions to this problem,
and with recognition that these multiple-judge complaints are vir-
tually always meritless, we have concluded that the appearance of
justice is best served by adherence to traditional principles that
matters should be decided by disinterested judges. If no circuit
judge is available to serve as acting chief judge of the circuit,
intercircuit assignment procedures under 28 U.S.C. § 291(a) can be
used to assign a circuit judge from another circuit to perform the
statutory duties of the chief judge. If a quorum of the judicial coun-
cil cannot be obtained to act on a petition for review of a chief
judge’s order, there is no evident statutory vehicle for assigning the
matter to another body, but we believe it would be appropriate to
do so. Among other alternatives, the council might ask the judicial
council of another circuit to consider the petition or might ask the
Chief Justice to assign the matter to either the judicial council of
another circuit or the Judicial Conference Committee to Review
Judicial Conduct and Disability Orders. In the unlikely event that
a quorum of the judicial council cannot be obtained to consider the
report of a special committee, there is legislative history suggesting
that the council should use the authority provided in section
372(c)XTXA) to refer the complaint to the Judicial Conference for
consideration.1?

RULE 19. WITHDRAWAL OF COMPLAINTS AND PETITIONS
FOR REVIEW

(a) Complaint pending before chief judge. A com-
- plaint that is before the chief judge for a decision under

10. In re Silo (3d Cir. Jud. Council Aug. 18, 1983),
11. H.R. Rep. No. 1818, 96th Cong., 2d Sess. 12 (1980).
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rule 4 may be withdrawn by the complainant with the
consent of the chief judge.

(b) Complaint pending before special commitiee or
judicial council. After a complaint has been referred to
a special committee for investigation, the complaint
may be withdrawn by the complainant only with the
consent of both (1) the judge or magistrate complained
about and (2) the special committee (before its report
has been filed) or the judicial council.

(c) Petition for review of chief judge’s disposition. A
petition to the judicial council for review of the chief
judge’s disposition of a complaint may be withdrawn by
the petitioner at any time before the judicial council
acts on the petition.

Commentary on Rule 19

Rule 19 treats the complaint proceeding, once begun, as a matter
of public business rather than as the property of the complainant.
The complainant is denied the unrestricted power to terminate the
proceeding by withdrawing the complaint.

Under rule 19(a), a complaint pending before the chief judge may
be withdrawn if the chief judge consents. In appropriate cases, the
chief judge may accordingly be saved the burden of preparing a
formal order and supporting memorandum.

If the chief judge appoints a special committee, however, rule
19(b) provides that the complaint may be withdrawn only with the
consent of both the body before which it is pending (the special
committee or the judicial council) and the judge or magistrate com-
plained about. Once a complaint has reached the stage of appoint-
ment of a special committee, the complainee is thus given the right
to insist that the matter be resolved on the merits, thereby escap-
ing the ambiguity that might remain if the proceeding were termi-
nated by withdrawal of the complaint.

With regard to petitions for judicial council review, rule 19(c)
grants the petitioner unrestricted authority to withdraw the peti-
tion. It is thought that the public’s interest in the proceeding is
adequately protected, since there will necessarily have been a deci-
sion by the chief judge in such a case.
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RULE 20. AVAILABILITY OF OTHER PROCEDURES

The availability of the complaint procedure under
these rules and 28 U.S.C. § 372(c) will not preclude the
chief judge of the circuit or the judicial council of the
circuit from considering any information that may come
to their attention suggesting that a judge or magistrate
has engaged in conduct prejudicial to the effective and
expeditious administration of the business of the courts
or is unable to discharge all the duties of office by
reason of disability.

Commentary on Rule 20

Rule 20 reflects the fact that the enactment of section 372(c) was
not intended to displace the historic functions of the chief judge
and the circuit judicial council to respond to problems that come fo
their attention. As stated by Senator DeConcini in his remarks
upon final Senate passage of the 1980 act, “the informal, collegial
resolution of the great majority of meritorious disability or discipli-
nary matters is to be the rule rather than the exception. Only in
the rare case will it be deemed necessary to invoke the formal
statutory procedures and sanctions provided for in the act.”2

RULE 21. AVAILABILITY OF RULES AND FORMS

These rules and copies of the complaint form pre-
scribed by rule 2 will be available without charge in the
office of the clerk of the court of appeals [address] and
in each office of the clerk of a district court or bank-
ruptcy court within this circuit.

12, 126 Cong. Rec. 28,092 (1980).
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RULE 22. EFFECTIVE DATE

These rules apply to complaints filed on or after
__ldate] | The handling of complaints filed before that
date will be governed by the rules previously in effect.
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Appendiz

APPENDIX: . COMPLAINT FORM

[The complaint form follows. It is to be two pages,
printed on one side only.]

JUDICIAL COUNCIL OF THE __ TH CIRCUIT
COMPLAINT OF JUDICIAL MISCONDUCT OR DISABILITY
MAIL THIS FORM TO THE CLERK, UNITED STATES COURT OF APPEALS,
[ADDRESS]. MARK THE ENVELOPE "JUDICIAL MISCONDUCT COMPLAINT"
OR "JUDICIAL DISABILITY COMPLAINT." DO NOT PUT THE NAME OF
THE JUDGE OR MAGISTRATE ON THE ENVELOPE,.

SEE RULE 2(e) FOR THE NUMBER OF COPIES REQUIRED.

1. Complainant's name:

Address:

Daytime telephone: ( )
2. Judge or magistrate complainéd about:

Name:

Court:

3. Does this complaint concern the behavior of the judge or
magistrate in a particular lawsuit or lawsuits?

[ 1 Yes { ] No

If "yes," give the following information about each lawsuit
{use the reverse side if there is more than one):

Court:

Docket number:

Are (were} you a party or lawyer in the lawsuit?
[ ] Party [ 1 Lawyer { ] Neither

If a party, give the name, address, and telephone number of
your lawyer:

Docket numbers of any appeals to the __th Circuit:
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Have you filed any lawsuits against the judge or magistrate?
[ ] Yes [ ] No

If "yes," give the following information about each lawsuit
(use the reverse side if there is more than one}:

Court:

Docket number:

Present status of suit:

Name, address, and telephone number of your lawyer:
Court to which any appeal has been taken:

Docket number of the appeal:

rresent status of appeal:

On separate sheets of paper, not larger than the paper this
form is printed on, describe the conduct or the evidence of
disability that is the subject of this complaint. See rule
2(b) and 2(d). Do not use more than 5 pages (5 sides). Most
complaints do not require that much.

You should either

(1) check the first box below and sign this form in the
presence of a notary public; or

(2) check the second box and sign the form. You do not
need a notary public if you check the second box.

[ 1 I swear (affirm) that--

[ ] I declare under penalty of perjury that--

(1) I have read rules 1 and 2 of the Rules of the
Judicial Council of the th Cixcuit Governing Complaints of
Judicial Misconduct or DIsability, and

(2) The statements made in this complaint are true and
correct to the best of my knowledge.

(Signature)

Executed on

(Date)

Sworn and subscribed
to before me

(Date)

(Notary Public)

My commission expires:
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THE FEDERAL JUDICIAL CENTER

The Federal Judicial Center is the research, development, and train-
ing arm of the federal judicial system. It was established by Congress
in 1967 (28 U.5.C. §§ 620-629), on the recommendation of the Judi-
cial Conference of the United States.

By statute, the Chief Justice of the United States is chairman of the
Center’s Board, which also includes the Director of the Administra-
tive Office of the United States Courts and six judges elected by the
Judicial Conference.

‘The Center’s Continuing Education and Training Division pro-
vides educational programs and services for all third branch person-
nel. These include orientation seminars, regional workshops, on-site
training for support personnel, and tuition support.

The Division of Special Educational Services is responsible for
the production of educational audio and video media, educational pub-
lications, and special seminars and workshops, including programs on
sentencing.

The Research Division undertakes empirical and exploratory re-
search on federal judicial processes, court management, and sentenc-
ing and its consequences, usually at the request of the Judicial Confer-
ence and its committees, the courts themselves, or other groups in the
federal court system,

The Innovations and Systems Development Division designs and
tests new technologies, especially computer systems, that are useful
for case management and court administration. The division also con-
tributes to the training required for the successful implementation of
technology in the courts.

The Division of Inter-Judicial Affairs and Information Services
prepares a monthly bulletin for personnel of the federal judicial sys-
tem, coordinates revision and production of the Bench Book for United
States District Court Judges, and maintains liaison with state and
foreign judges and related judicial administration organizations. The
Center’s library, which specializes in judicial administration mate-
rials, is located within this division.
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IRREGULARITIES IN AMTRAK HANDLING OF
MANAGEMENT CRIME

WEDNESDAY, JUNE 5, 1985

HouUsE oF REPRESENTATIVES,
GOVERNMENT ACTIVITIES AND
TRANSPORTATION SUBCOMMITTEE
OF THE COMMITTEE ON GOVERNMENT OPERATIONS,
Washington, DC.

The subcommittee met, pursuant to call, at 10 am., in room
2154, Rayburn House Office Building, Hon. Cardiss Collins (chair-
woman of the subcommittee) presiding. :

Present: Representatives Cardiss Collins, Major R. Owens, Tom
Lantos, Gerald D. Kleczka, Matthew G. Martinez, Alfred A. (Al
McCandless, Patrick L. Swindall, and Thomas D. (Tom) DelLay.

Also present: Representative Sidney R. Yates.

Staff present: Myron Zeitz, counsel; Cecelia Morton, clerk; and
Brian Lockwood, minority professional staff, Committee on Govern-
ment Operations,

OPENING STATEMENT OF CHAIRWOMAN COLLINS

Mrs. CoruiNs. Good morning. This hearing of the Government
Operations Subcommittee on Government Activities and Transpor-
tation will come to order.

Today’s hearing on Amtrak concerns its corporate handling of fi-
nancial fraud and misconduct by company officials.

I am a friend of Amtrak; make no mistake about that. I am com-
mitted to intercity passenger rail service. Amtrak has always been
an important employer in my district. The hub of its transconti-
nental system lies in the heart of my district.

East meets west at Union Station in downtown Chicago which I
have the privilege to represent. Every member of this subcommit-
tee can travel from his city or State to mine by Amtrak. I am
proud of our record in Congress for having nurtured Amtrak while
firmly seeking to wean it from Federal subsidies.

But I am not as committed to perpetuating Amtrak’s current
management team. Amtrak President Claytor has made a valiant,
commendable effort to save Amtrak. It is now time for him to
review his management team.

[See app. 1.]

Mrs. CorLins. We are concerned, today and tomorrow, with Mr.
Claytor’s efforts beyond saving Amtrak from the administration’s
budget cuts. We are discussing the management of this national
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asset, since eroding Amtrak from within is an even greater threat
than OMB could ever pose.

Testimony presented at our hearing will show a corporate cancer
of indifference to official misconduct at Amtrak. These are. the
structural and leadership problems demanding solutions if Amtrak
is to survive. ) ‘

I have selected several cases to discuss at this hearing. As we dis-
sect these cases over the next 2 days, we will see emerging a corpo-
ration apparently incapable of solving long-existing problems. The
leadership isn’t there. The accountability is also missing.

Another shocking aspect of this investigation is the apparent
double standard approach to employee misconduct. There is appar-
ently one set of rules for unionized employees and another set of
rules for management employees.

It appears a unionized employee is terminated if there is any evi-
dence to show guilt. On the other hand, management abuse is ex-
cused if there is any evidence of innocence. I have no quarrel with
Amtrak being extremely firm with dishonesty, as long as all dis-
honesty is treated equally.

These hearings concern two major types of dishonesty: procure-
ment and payroll. Today we will discuss procurement.

In our example, a Chicago shop manager converted an expedited
procurement system into a slush fund and his shop into a private
repair facility. With the slush fund, he financed the purchase of
automotive parts used to repair private vehicles.

The slush fund was created by getting an Amtrak supplier to bill
Amtrak for parts never delivered and then supplying expensive
substitutes like stereos, air-conditioners, premium paint, replace-
ment car engines, and heaven knows what else.

Some questions raised by this hearing will never be answered. It
is my view that irregularities abound. Sworn affidavits already in
our subcommittee’s control indicate that employees in the diesel fa-
cility labored for years in a repressive work environment where
their manager called the shots.

If you didn’t play ball with Manager Brown, you didn’t last long.
The word got out: Don’t mess with Brown. Employees even believed
Mr. Claytor couldn’t control Mr, Brown. Hence, most employees
never stepped forward to talk.

To prevent documentation of these cases, evidence has absolutely
disappeared. Records documenting abuse were stolen and in some
cases never created.

Our review thus far indicates that inventory control systems are
poor to nonexistent. As a result, employees appear able to literally
walk off with tools and equipment in the presence of eyewitnesses
with complete impunity.

Threats have been reported to several witnesses with Amtrak
proclaiming its perennial disbelief.

Amtrak is a publicly created and financed corporation. This sub-
committee is required to oversee Amtrak. Virtually every transac-
tion of Amtrak involves Federal dollars. We will hear today about
a manager who had so much financial leeway that he could equip
private tool collections, conduct an auto repair enterprise, supply
unauthorized AM-FM cassette stereos to a fleet of corporate vehi-
cles, and purchase expensive equipment which he used as toys.



3

" These incidents are deeply disturbing to us in Congress and shame-

ful for Amtrak.

An important panel of Amtrak corporate representatives will tes-
tify tomorrow, and I urge them not to respond to these hearings as
they have done in the past. The prevailing tendency at Amtrak is
to deny, deny, deny.

I am afraid Amtrak officials will describe its employees who tes-
tify as disgruntled employees making mere allegations. Such an at-
titude will not solve any problems.

I urge the corporation to begin to deal with its management
problems, rather than to continue deflecting them by blaming
others. I will now yield to my distinguished colleague from Califor-
nia for any opening statement he may wish to make, Mr. McCand-
less.

Mr. McCanpLEss. Thank you, Madam Chairwoman.

The allegations of wasted assets, of thefts and fraud and of gross
management, mismanagement greatly concern me with respect to
Amtrak.

If true, Federal tax dollars are being squandered, in which case, [
am frankly outraged. If true, Amtrak is taking the American
people for a different sort of ride.

However, I urge caution. We have the allegations, sworn they
may be, but they are still allegations. In court proceedings, com-
plaints may be made under oath, but a person is not found guilty
or held liable until a verdict based upon all of the evidence is
reached.

Similarly, we act responsibly only if we make conclusions at the
end of our investigation. While the allegations trouble me, T am
more concerned with examining the base policies, practices and
procedures which have been established by Amtrak’s top manage-
ment.

We must examine their efficacy, for if they are faulty, Amtrak
will never be self-supporting. For example, does Amtrak have in
place mechanisms to prevent employee theft, fraud and gross mis-
management?

Are there mechanisms designed to detect these activities when
they occur? Such procedures are essential to prudent management
of any corporation, and another fundamental question is how
Amtrak responds when it becomes aware of possible misconduct,

Does it investigate vigorously or does it ignore such allegations?
We must also explore how the company proceeds when an investi-
gation indicates actual wrongdoing. Are employees penalized com-
mensurate with their misconduct?

As with any employer, it is in Amtrak’s best interest to be fair
but firm. If employee misconduct is not penalized, other employees
will lose faith in the system, causing moralé to decline,

In addition to how Amtrak deals with those guilty of wrongdo-
ing, we have to examine whether Amtrak management medifies its
operating procedures in light of experience. For example, if an in-
vestigation indicates that recordkeeping is bad, does Amtrak man-
agement address the problem?

There are indications that poor recordkeeping and inventory con-
trol existed in Chicago, hampering Amirak’s own investigation. If
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th(iis was the case, I want to know if Amtrak has improved its pro-
cedures. .

Finally, the subcommittee should investigate into whether
Amtrak protects those of its employees who care enough about the
company to report wrongdoing, even reporting the wrongful activi-
ties of their own supervisors or managers, If employees fear retri-
bution, valuable communication will be less likely to occur.

On behalf of the American taxpayer, it is our responsibility to
seek answers to these questions. We must be able to assure the
country that as long as it funds Amtrak, the company will employ
sound business practices and make the best use of their resources.

Thank you, Madam Chairwoman.

Mrs. Corrins. Thank you.

Mr. Kleczka, .

Mr. KrEczxA. Madam Chair, we have heard a lot in the news
lately about fairness. Between the President’s pitch for tax reform
and Congress’ struggle with the budget, fairness has become the
rallying cry in the attempt to allocate scarce resources.

Madam Chair, I believe that rail travel has a place in America,
and was pleased to support the House budget resolution calling for
a manageable 10-percent cut in Amtrak’s subsidy. Given the huge
budget deficit, I believe this is a fair compromise. But if the Ameri-
can taxpayer is to continue to subsidize Amtrak, fairness dictates

dreds of thousands of dollars worth of fraud and waste have oc-
curred at the Chicago locomotive facility alone; valuable scrap
metal has disappeared, dozens of expensive traction motors are un-
accounted for, employees have spent months rebuilding custom
cars for the facility Imanager, and the list goes on. No company, in-
cluding Amtrak, will survive if it allows these types of activities to
occur.

The chairman of Amtrak has stated his resolve to make Amtrak
a better company. I would suggest that there is no better place to
start than with a fundamental reform of Amtrak’s audit and con-
trol capabilities, and with a hard look at the complacent middle
management that has allowed these abuses to ocecur,

The fairness issue goes beyond funding. In our September hear-
ing, I was disturbed to discover an Amtrak disciplinary process
practiced as an assault on union employees who didn’t “play ball”
with management.

At my request, the subcommittee staff has reviewed additional
disciplinary cases involving union employees. Here are some typi-
cal cases:

In 1982, an El Paso ticket agent is found guilty of working and
.claiming 2 hours of overtime deemed unnecessary. Result: Termi-
nation.

In 1982, an Amtrak worker’s cousin is found in possession of 10
Amtrak towels. Result: Termination of the worker.
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In 1984, an Amtrak steward is found guilty of defrauding the
company of $2.50 in connection with an altered meal ticket. Result:
Termination. :

Madam Chair, I applaud Amtrak’s efforts to root out fraud and
dishonesty. If they can fire every employee guilty of stealing $2.50,
more power to them. But if management is not held to standards
at least as high as the standards for union employees, the discipli-
nary process is a sham. :

I fear a complete double standard exists in the disciplinary proc-
ess, and I expect today’s testimony to bear this out. Madam Chair,
I want very much to continue to support Amtrak in its quest for a
fair budget. This support depends, however, on Amtrak’s progress
toward fair play and responsible management.

Thank you.

Mrs. Corrins. Thank you.

Let us move along here. Our first panel this morning will be em-
ployees from Amtrak. Will they come forward, please? Raymond
Ingalls, chief of police; Faith Doonan, special agent; Edward
Rhodes, special agent; and Joseph Crawford, assistant vice presi-
dent and chief mechanical officer; and William Branan, auditor.

Please come around. We are going to swear in all witnesses this
morning, so if you will raise your right hand, and if you can’t raise
your right hand, your left hand. '

[The witnesses Ingalls, Doonan, Rhodes, Crawford, Branan, and
Steil were sworn.]

Mrs. Coruins. I notice Pete Steil.

Who else do you have with you?

Mr. IngaLis. That is Mr. Branan.

Mrs. Corrins. Has this panel requested counsel?

Mr. Incarrs. Yes, it has. Counsel is Ms. Joanna Moorhead,
seated to the right of Mr. Steil.

Mrs. Coruins. I understand you have a written statement. You
can present it any way you wish.

STATEMENT OF RAYMOND INGALLS, CHIEF OF POLICE, AMTRAK,
ACCOMPANIED BY FAITH DOONAN, SPECIAL AGENT; EDWARD
RHODES, SPECIAL AGENT; JOSEPH CRAWFORD, ASSISTANT
VICE PRESIDENT AND CHIEF MECHANICAL OFFICER; WILLIAM
BRANAN, AUDITOR; PETER W. STEIL, CHIEF INSPECTOR, SYS-
TEMS, AMTRAK POLICE DEPARTMENT; AND JOANNA MOOR-
HEAD, COUNSEL -

Mr. IngaLLs. Thank you, Madam Chairwoman and members of
the subcommittee. My name is Ray Ingalls, and I am the chief of
police for Amtrak. You have asked me here to discuss the investi-
gation my department conducted concerning allegations of fraud
and other criminal conduct at Amtrak’s Locomotive Maintenance
Facility at Chicago, IL.

Pursuant to your request, I will summarize the Amtrak Police
Department’s activities concerning that investigation.

At the outset——

Mr. McCanpLESs. These speakers are very direct. Could you pull
that a little closer to you?

Mr. INGaLLs. Is that better?



Mr. McCanpLess. Thank you. -

Mr. Ingarts. I would like to make a few hrief points:

First, the investigation was thorough and professionally handled.

Second, every reasonable effort was made to obtain prosecution,
and there was no coverup.

Third, the decision not to prosecute was made by the prosecutor
who conducted the grand jury investigation, Thomas Smith. Mr.
Smith, however, was extremely complimentary as to how the inves-
tigation was handled.

Fourth, management was kept fully informed throughout the in-
vestigation, and later disciplined those employees involved in
wrongful conduct, '

On May 22, 1984, the Amtrak Police Department initiated a
criminal investigation based on an allegation by an employee
named K.A. Johnson, who was assigned to the Chicago locomotive
maintenance facility, that certain Amtrak employees assigned to
that facility were involved in a contract fraud. ,

The fraud purportedly involved the manipulation of a blanket
purchase agreement between Amtrak and a Chicago automotive
parts firm trading as Mutual Truck Parts, Inc. [MTP]. The blanket
purchase agreement in question was one which allowed certain em-
ployees of the facility to purchase automotive parts and supplies on
an as-needed basis for a specified period of time.

Upon receipt of the complaint, Chief Inspector P.W. Steil was as-
signed to conduct a preliminary inquiry. In addition, Mr. W.
Graham Claytor, president, and Mr. T.P. Hackney, executive vice
president and chief operating officer, were advised of the com.
plaint. Mr. Claytor instructed me to get to the bottom of it, and
Mr. Hackney requested that he be kept abreast of the matter.

Based on the information gathered in the initial inquiry, Chief
Inspector Steil determined that the matter warranted further in-
vestigation. He assigned Special Agent Faith Doonan to conduct
the investigation.

Miss Doonan and other agents interviewed cooperative witnesses
who were employees of the maintenance facility. The investigators
were told that vehicles owned by Amtrak employees were being re-
paired in the automotive repair shop of the maintenance facility.

They also were advised that parts used in the repair of these pri-
vately owned vehicles were obtained through Amtrak’s blanket
purchase agreement with Mutual Truck Parts.

It was purported that John Durst, foreman of the automotive
shop, obtained the parts for the privately owned vehicles and that
James Brown, manager of locomotive maintenance, approved the
repairs, including the purchase of parts.

In addition, substantial repairs were allegedly made on a vehicle
owned by Mr. William Rodgers, assistant manager, locomotive
maintenance. Investigators were also informed that stereo cassette
radios were obtained through Mutual Truck Parts, and installed in
not only company vehicles, but in a vehicle owned by Foreman
John Durst.

The employees related additional information concerning time
stealing, and the theft of small hand and power tools, automotive
supplies, a battery charger and a snowblower, by John Durst. The



additional allegations were incorporated into the contract fraud in-
vestigation involving Mutual Truck Parts. ,

It became clear to us that, because of animosity between thoge
making the allegations and Brown and Durst, all allegations had to
be thoroughly and carefully investigated. ' :

“Moreover, one of those persons had been arrested for theft and
possession of stolen property and had pleaded guilty to a reduced
charge of criminal conversion.

Amtrak investigators then sought to interview other witnesses
and to view pertinent documents. However, three witnesses, two of
whom were potential suspects, were uncooperative and refused to
be interviewed. '

In addition, James Brown, manager of the facility, told the inves-
tigators that his employees were not to be interviewed unless he
was present. Moreover, Mutual Truck Parts denied the investiga-
tors access to its records. It had become evident that the matter
could not be resolved unless the investigators could resort to sub-
poena.

Consequently, the investigation could not progress to any signifi-
cant degree without the aid of a prosecutor. An assistant U.S. at-
torney had refused to accept the case, citing lack of jurisdiction,
and relating an opinion that the evidence presented was insuffi-
cient to constitute a criminal offense.

The police department then sought assistance from Amtrak’s
government affairs department, which contacted a key subordinate
of the attorney general for the State of Illinois.

As a result, a meeting was arranged between our investigators
and a prosecutor from the attorney general’s office. He refused to
accept the case and recommended referring the matter to the Cook
County State attorney’s office.

The Cook County State attorney’s office was persuaded to pursue
the investigation through the grand jury. Subsequently, grand jury
subpoenas were issued for all uncooperative witnesses, MTP, and
various other vendors with whom MTP conducted business.

Over the next 2 months, further interviews were conducted and
some individuals were reinterviewed. The investigators reviewed
relevant Amtrak documents and other records which had been ob-
tained through grand jury subpoena of Mutual Truck Parts, other
entities, or individuals. They also performed visual inspections of
facilities and automobiles which were alleged to have been involved
in the matter. ,

The acquired information was divided into three categories and
evaluated in the following manner: The three categories were; one,
provable criminal offenses; two, possible criminal offenses on which
the prosecutor had stated he would take action if additional evi-
dence was developed; and three, alleged activities which were a
result of mismanagement or abusive practices and not deemed
prosecutable,

Financial workups were done on the first two categories, both of
which involved Mutual Truck Parts transactions. Evidence which
fell in the third category did not enhance the prosecutive merit of
the case. Consequently, no computations were made on instances of
mismanagement or abuse.
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Using this criteria, the investigators determined that as a result
of provable criminal acts, Amtrak incurred a financial loss in the
amount of $3,541.45. This figure included the cost of parts, employ-
ee labor, and overhead, which were traced specifically to Amtrak
employees’ privately owned vehicles.

The blanket purchase agreement between Mutual Truck Parts
and ' Amtrak was manipulated in the following manner: Durst
would receive Brown's approval to obtain parts for installation in
private vehicles, or material to be used in the same fashion.

Durst would then fill out a material requisition form and have it
signed by Baker, Rodgers, or Brown, depending upon the dollar
amount of the transaction. If Mutual Truck Parts did not carry the
desired commodity, MTP ordered it from another firm.

Durst would be contacted and he would pick up the item at MTP
or another firm. If the item was obtained from another vendor,
Mutual Truck Parts would pay for the item, then bill Amtrak in
i;)he same manner as if the part had come .rom Mutual Truck

arts.

If the part or material was such that its appearance on an in-
voice would raise questions, the invoice would be disguised by sub-
stituting normally procured items at a similar price.

The invoice would then be processed through normal channels,
causing payment to be made to Mutual Truck Parts.

The employees who benefited and had knowledge of the scheme
were: John Durst, foreman II, locomotive maintenance, a union em-
ployee who received custom automotive paint and associated items
valued at $840.59; James Brown, manager, locomotive mainte-
nance, a management employee who received repairs to his private
vehicle, with the labor valued at $30.77; William Rodgers, assistant
manager, locomotive maintenance, a management employee, who
received repairs to his private vehicle with material and labor
valued at $2,297.99; Gary Baker, general foreman, locomotive main-
tenance, a management employee, who received repairs to his pri-
vate vehicle with material and labor valued at $197.37; Claire
Zuckley, industrial nurse, human resources department, a manage-
ment employee, who received repairs to her private vehicle, with
material and labor valued at $146.65; and Linda Watson, personnel
supervisor, human resources, 2 management employee, who re-
ceived repairs to her private vehicle, with labor valued at $27.98.

In addition, $3,001.94 in unaccounted assorted automotive parts
was procured through Mutual Truck Parts. This figure was derived
from Mutual Truck Parts’ invoices which reflected materials pur-
chased that did not appear to be for Amtrak equipment, or the in-
ability of the investigators to trace the parts to an Amtrak vehicle.

The figure constituted the second category described as possible
criminal offenses. Both the method and the rationale for arriving
at the aforementioned determinations were thoroughly discussed
with the prosecutor.

Various employees alleged that John Durst was guilty of time
stealing, in that he never worked a 40-hour week or often left work
early, and that this activity was ongoing.

The time records from April through mid-June of 1984 were ex-
amined for discrepancies. In an interview with Durst’s supervisor,
James Brown, stated that he allowed Durst compensatory time for
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unpaid overtime, when Durst purportedly worked on weekends or
evenings.

He also related that Durst’s wife was suffering from terminal
cancer, so Brown allowed Durst to adjust his work schedule to ac-
commodate his wife’s chemotherapy and other medical treatments.
The prosecutor was informed of this allegation and advised there
was no criminal complaint due to Brown’s discretion as a manager.

Employees also alleged the theft of Amtrak-owned tools by John
Durst for his personal use. Durst denied the tool thefts. The tools
were not inventoried or marked as Amitrak equipment, and there
were no warranties on the tools.

The prosecutnr was apprised of this allegation and stated there
was insufficient probable cause to issue a search warrant for
Durst’s residence since Amtrak could not prove ownership of any
tools that might be located there.

It was alleged that Durst loaded a battery charger into a compa-
ny vehicle and drove off Amtrak premises. The battery charger had
been brought to the 16th Street facility when the Amtrak shop fa-
cility at Brighton Park closed in 1982.

Durst admitted that during 1982 or 1988, he had placed a battery
charger, which came from Brighton Park, into the company vehicle
used by Brown, at Brown’s request.

Durst further related that he never saw the battery charger
again. The prosecutor was notified of this information and advised
that because the battery charger had not been located and could
not be traced back to Amtrak, there was insufficient evidence to
file criminal charges against Durst or Brown.

Employees also alleged the theft of a snowblower by John Durst
which had been delivered to the 16th Street facility from Brighton
Park. Durst admitted that in 1982 he had transported a snowblow-
er to Brown’s residence at Brown’s request.

The prosecutor stated that there was insufficient probable cause
to issue a search warrant for Brown’s residence due to a lack of
documentary evidence proving Amtrak’s ownership of the snow-
blower or battery charger.

Allegations of theft and of miscellaneous parts, such as cases of
rust treatment and motor oil, were also made by Amtrak employ-
ees against John Durst. The prosecutor stated that the allegations
{;vex_‘e n,of,1 substantiated and, therefore, no criminal complaint would

e issued.

It was further alleged that an Amtrak-owned 1978 Chevrolet
Suburban vehicle had undergone extensive rebuilding during 1988,
including engine, transmission and various body repairs, together
with the installation of a snowplow and associated equipment.

The investigation and related interviews disclosed various re-
pairs had, in fact, been accomplished by members of Durst’s staff.
When questioned about this matter, Brown related he had author-
ized reconditioning of the vehicle for use as a shop or errand vehi-
cle, and as a training aid for the mechanical staff.

We also confirmed from various employees that this vehicie was
in fact used to plow snow at the facility as required. The prosecutor
was informed of the findings and advised the situation did not con-
tain the elements necessary for criminal prosecution.
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The acquisition of AM-FM stereo radios through Mutual Truck
Parts, through disguised invoicing, was found to have been accom-
plished with the approval of Brown. We identified six Amtrak vehi-
cles in which these units had been installed by Mr. R.D. Johnson,
an employee electrician.

The prosecutor, when informed of these findings, advised us that
since the items remained in Amtrak’s possession, no crime had
been committed and the activity was not prosecutable.

There was also an allegation that Johnson installed one of the
radios in Durst’s private vehicle. When questioned about the
matter, Johnson denied installing any radios or making repairs to
any privately owned vehicles.

An examination of Durst’s vehicles revealed that the radio con-
tained therein was a standard factory equipment AM-FM stereo
radio. When questioned, Durst stated the radio in his vehicle was
in the car when he purchased it.

The investigators contacted the dealer from whom Durst had
purchased the vehicle, and confirmed that the radio in the vehicle
at the time of our examination was standard factory installed
equipment.

Lacking sufficient corroborating testimony, or physical evidence,
the prosecutor advised us that no criminal complaint would be
issued.

Concerning the allegation that tires were acquired for Brown's
privately owned Lincoln and Jeep at Amtrak’s expense by Durst,
investigators reviewed documents acquired from Mutual Truck
Parts by subpoena and documents acquired from another vendor,
Central Delta Tire Co.

These firms had been identified by certain employees as the
source from whom Durst obtained the tires for both Brown’s Lin-
coln and Jeep. A review of the records of those companies reilected
only purchases of oversize tires which were compatible to forklifts
used in the shop and the 1973 Chevrolet Suburban.

We were unable to identify any purchases of tires which would
fit Brown’s Lincoln.

When questioned, Durst denied any purchases of tires for
Brown’s vehicles and stated that any oversize tire purchases were
for the shop forklifts and the 1973 Chevrolet Suburban. Brown
stated he had purchased the Jeep in question from a private owner
who he refused to identify in 1980, but the Cooper tires on it when
purchased were the same as when he sold the Jeep to another
person in 1981,

Brown related this person had since moved to the Seattle area,
and refused to identify the purchaser, Lacking any further substan-
tive information, the investigators were unable to trace the Jeep or
the current owner.

Qur examination of the tires installed on Brown’s Lincoln re-
vealed they were Michelin self-sealant tires for which he produced
the Michelin tire warranty when requested. He stated that the
tires were on the vehicle when he purchased it in 1983,

The tread wear on these tires appeared consistent with the vehi-
cle mileage at the time of our examination. Qur investigators also
questioned the dealer from whom Brown purchased the vehicle,
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and determined the tires on the vehicle were apparently on the car
when Brown purchased it.

When informed of these findings, the prosecutor advised the alle-
gations were not substantiated and no criminal complaint would be
issued.

By the end of August, Amtrak investigators had fully developed
all pertinent leads. At this time, Amtrak investigators sought a
prosecutive determination from Assistant State’s Attorney Thomas
Smith, the prosecutor assigned this case.

The prosecutor noted that the investigation was thorough and
competent, but declined to prosecute, citing insufficient monetary
loss to advance the case through the criminal justice system.

I am confident that Mr. Smith, if called by the subcominittee,
would continue to compliment the method in which the investiga-
tion was handled, and would reiterate his reasons for declining
prosecution. Collection of restitution was pursued when the deci-
sion not to prosecute was made.

Frankly, we are disappointed by his decision not to prosecute,
since a great deal of work had gone into the case. Miss Doonan had
devoted approximately 97 days on the case, and Mr. Steil had spent
20 to 25 days. The investigation had indeed been very thorough.

To summarize; all criminal aspects of the investigation, with the
exception of information obtained through the use of grand jury
subpoenas, were reported to Mr. T.P. Hackney. Highlights of the
criminal aspects of the case and allegations of abuse or mismanage-
ment were reported to Mr. F.D. Abate during a series of individual
and collective briefings.

FEvidence of noncriminal abuses were forwarded to management
in accordance with an Executive order for proper action. In the ini-
tial stages of the investigation, these briefings were held approxi-
mately once a week. As the flow of information increased, as many
as three briefings a week were held.

At the conclusion of the case, a final meeting was held and the
police department’s findings were presented to Mr. T.P. Hackney,
My. F.D. Abate, and Mr. Joe Crawford, chief mechanical officer.

Thank you.

[The prepared statement of Mr. Ingalls follows:]
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June 4, 1885
STATEMENT
Madam Chairwoman and members of the Subcommittee: My ﬁame is

Ray Ingalls and I am the Chief of Police for Amtrak. You have asked
me here to discuss the investigation my department conducted
concerning allegations of fraud and other criminal conduct at
Amtrak's Locomotive Maintenance Faecility in Chicago, Illinois.
Pursuant to your request, I will summarize the Amtrak Police

Department's activities concerning that investigation.
) . a:é;w’. .
At the ougsetq G would like to make al brief points:

1. The investigation was thorough and professionally handled.

2. Every reasonable effort was made to obtain prosecution,

and there was no cover-up.

3. The decision not to prosecute was made by the prosecutbr
who conducted the Grand Jury investigation, Thomas Smith.
Mr. sSmith, however, was extremely complimentary as to how

the investigation was handled.

4. Management was kept- fully informed throughout the inves-
[ 10/;).00( 1?7
tigation, and later disciplined those employees —£eund

cutpable of wrongful conduct.
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On May 22, 1984, the Amtrak Police Department initiated a
criminal investigation based on an allegation by an employee named
K. A. Johnson who was assigned to the Chicago Locomotive Maintenance
facility, that certain Amtrak employees assigned to that facility
were involved in a contract fraud. The fraud purportedly involved
the manipulation of a blanket purchase agreement between Amtrak and
a Chicago automotive parts firm trading as Mutual Truck Parts,

Inc. (MTP). The blanket purchase agreement in question was one which
allowed certain employees of the. facility to purchase automotive
parts and supplies on an as needed basis for a specified period of

time,

Upon receipt of the complaint, Chief Inspector P. W. Steil
was assigned to conduct a preliminary inquiry. In addition,
Mr. W. Graham Claytor, President, and Mr. T. P. Hackney, Executive
Vice President and Chief Operating Officer, were advised of the
complaint. Mr. Claytor instructed me to "get to the bottom of it,"

and Mr. Hackney requested that he be kept abreast of the matter.

Based on the information gathered in his initial inquiry, Chief
Inspector Steil determined that the matter warranted further inves-
tigatioé. He assigned Special Agent Faith Doonan to conduct the
investigation. Miss Doonan and other agents interviewed several
cooperative witnesses who were employees of the Maintenance Facility.
The investigators were told that vehicles owned by Amtrak employees

were being repaired in the Automotive Repair Shop of the Maintenance
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Facility. They also were advised that parts used in the repair of
these privately-owned vehicles were obtained through Amtrak's
blanket purchase agreement with Mutual Truck Parts. It was purported
that John Durst, Foreman of the Automotive Shop, obtained the parts
for the privately owned vehicles and that James Brown, Manager of
Locomotive Maintenance, approved the repairs, including the purchase
of parts.. In addition, substantial repairs were allegedly made on a
vehicle owned by Mr. William Rodgers, Assistant Manager, Locomotive
Maintenance. Investigators were also informed that stereo cassette
radios were obtained through Mutual Truck Parts, and installed in
not only company vehicles, but in a vehicle owned by Foreman John
Burst. The employees related additional information concerning time
stealing, and the theft of small hand and power tools, automotive
supplies, a battery charger, and a snowblower, by John Durst. The
additional allegations were incorporated into the contract fraud
investigation involving Mutual Truck Parts. It became clear to us
that, because of animosity between those making the allegations and
Brown and Dﬁrst, all allegations had to be thoroughly and carefully
investigated. Moreover, one of those persons had been arrested for
theft and possession of stolen property and had pled guilty to a

reduced charge of criminal conversion.

Amtrak investigators then sought to interview other witnesses
and to view pertinent doccuments, However, three witnesses, two whom
were potential suspects; were uncooperative and refused to be
interviewed, 1In addition, James Brown, Manager of the facility,

told the investigators that his enployees were not to be. interviewed
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unless he was présent. Moreover, Mutual Truck Parts denied the
investigators access to its records. It had become evident that the
matter could not be resolved unless the investigators could resort
to subpoena.

Consequently, the investigation could not progress to any
significant degree without the aid of a prosecutor. An Assistant
U.S. Attorney had refused to accept the case, citing lack of
jurisdiction, and relating an opinion that the evidence presented
was insufficient to constitute a criminal offense. The Police
Department then sought assistance from Amtrak's Government Affairs
Department, which contacted a key subordinate of the Attorney
General for the State of Illinois. As a result, a meeting was
arranged between our investigators and a prosecutor from the
Attorney General's Office. He refused to accept the case and
recommended referring the matter to the Cook County State's
Attorney's Office. The Cook County State's Attorney's Office was
persuaded to pursue the investigation through the Grand Jury.
Subsequently, Grand Jury subpoenas were issued for all uncooperative
witnesses, MTP, and various other vendors with whom MTP conducted

business.

over the next two months, further interviews were conducted
and some individuals were reinterviewed. The investigators reviewed
relevant Amtrak documents and other records which had been obtained
through Grand Jury subpoena of Mutual Truck Parts, other entities or

individuals. They also performed visual inspections of facilities
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and automobiles which were alleged to have been involved in the

matter,

The acquired information was divided into three categories and
evaluated in the following manner. The three categories were: one,
provable criminal offenses; two, possible criminal ofﬁenses on which
the prosecutor had stated he would take action if additional evidence

was developed; and three, alleged activities which were a result of

mismanagement or abusive practices and not deemed prosecutable.,
Financial workups were done on the first two categories, both of
which involved Mutual Truck Parts transactions. Evidence which fell
in the third category did not enhance the prosecutive merit of the
case. Consequently, no computations were made on instances of

mismanagement or abuse.

Using this criteria, the investigators determined that as a

2 result of provable criminal acts, Amtrak incurred a financial loss

' in the amount of $3,541.45. This figure included the cost of parts,
i employee labor, and overhead, which were traced specifically to

Anmtrak employees' privately-owned vehicles.

Th; blanket purchase agreement between Mutual Truck Parts and
Amtrak was manipulated in the following manner. Durst would receive
Brown's approval to obtain parts for installation in private vehicles,
or material to be used in the same fashion. Durst would then fill
out a material requisition form and have it signed by Baker, Rodgers,

or Brown, depending upon the dollar amount of the transaction. If
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Mutual Truck Parts did not carry the desired commodity, MTP ordered
it from another firm. Durst would be contacted and he would pick
up the item at MTP or another firm. If the item was obtained from
another vendor, Mutual Truck Parts would pay for the item, then bill
Amtrak -in the same manner as if the part had come from Mutual Truck
Parts. If the part or material was such that its appearance on an
invoice would raise questions, the invoice would be disguised by
substituting normally procured items at a similar price. The
invoice would then be processed. through normal channels, causing

payment to be made to Mutual Truck Parts.

The employees who benefited and had knowledge of the scheme
were: <John Durst, Foreman II, Locomotive Maintenance, a Union
employee who received custom automotive paint and associated items
valued‘at $840.59; James Brown, Manager, Locomotive Mainténance,

a management employee who received repairs to his private vehicle,
with the labor valued at $30.77; William Rodgers, Assistant Manager,
Locomotive Maintenance, a management emplbyee, who received repairs
to His private vehicle with material and labor valued at $2,297,99;
Gary Baker, General Foreman, Locomotive Maintenance, a management
employee, who received repairs to his private vehicle with material
and labor valued at $197.37; Claire Zuckley, Industrial Nurse, Human
Resources Department, a management employee, who received repairs to
her private vehicle, with material and labor valued at $146.65; and
Linda Watson, Personnel Supervisor, Human Resources, a management
employee, who received repairs to her private-vehicle, with labor

valued at $27.98.
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In addition, $3,001.94 in unaccounted assorted automotive parts
was procured through Mutual Truck Parts. This figure was derived
from Mutual Truck Parts' invoices which reflected materials
purchased that did not appear to be foxr Amtrak equipment, or the
inability of tﬁe investigators to trace the parts to an Amtrak
vehicle. This figure constituted the second category described as
possible criminal offenses. Both the method and the rationale for
arriving at the aforementioned determinations were thoroughly

discussed with the prosecutor.

Various employees alleged that John Durst was guilty of time
stealing, in that he nevef worked a 40-hour week or often left work
early, and that this activity was ongoing. The time records from
April through.mid~June of 1984 were examined for discrepancies. In
an interview Durst's supervisor, James Brown, stated that he allowed
Durst compensatory time for unpald overtlme, which Durst purportedly
worked on weekends #id evenings. He also related that Durst's wife
was suffering from terminal cancer, so Brown allowed Durst to adjust
his work schedule to accommodate his wife's chemotherapy and other
medical treatments. The prosecutor was informed of thig allegation
and advised there was no criminal complaint due to Brown's

discretion as a manager.

Employees also alleged the theft of Amtrak-owned tools by John
Durst for his personal use. Durst denied the tool thefts. The
tools were not inventoried or marked as Amtrak equipment, and there

were no warranties on the tools. - The prosecutor was apprised of
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this allegation and stated there was insufficient probable cause to
issue a search warrant for Durst's residence since Amtrak could not

prove ownership of any tools that might be located there.

It was alleged that Durst loaded a battéry charger into a
company vehicle and drove off Amtrak premises. The battery charger
had been brought to the 16th Street Facility when the Amtrak Shop
Facility at Brighton Park closed in 1982. Durst admitted that
during 1982 or 1983, he had placed a battery charger, which came
from Brighton fark, into the company vehicle used by Brown, at
Brown's request. Durst further related that he never saw the
battery charger again. The prosecutor was notified of this
information and advised that because the battery charger had not
been located and could not be traced to Amtrak, there was
insufficient evidence to file criminal charges against Durst or
Brown.  Employees also alleged the theft of a snowblower by John
Durst which had been delivered to the 16th Street Facility from
Brighton Park. Durst admitted that in 1382 he had transported a
snowblower to Brown's residence at Brown's reguest. The prosecutor
stated that there was insufficient probable cause to issue a search
warrant for Brown's residence due to a lack of documentary evidence

proving’ Amtrak's ownership of the snowblower or battery charger.

Allegations of theft and of miscellaneous parts, such as cases
of rust treatment and motor oil, were also made by Amtrak employees
against John Durst, The prosecutor stated that the allegations were
not substantiated and, therefore, no criminal complaint would be

issued.
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It was further alleged that an Amtrak-owned 1973 Chevrolet
Suburban vehicle had undergone extensive rebuilding during 1983,
including engine, transmission and various body repairs, together
with the installation of a snowplow and associated equipment. The
investigation and related interviews disclosed various repairs had,
in fact, been accomplished by members of Durst's staff. When
questioned about this matter, Brown related heé had authorized
reconditioning of the vehicle for use as a shop or errand vehicle,
and as a "training aid" for the mechanical staff. We also confirmed
from various employees that this vehicle was in fact used to plow
snow at the facility as required. The prosecutor was informed of
the findings and advised the situation did not contain the elements

necessary for criminal prosecution.

The acquisition of AM/FM stereo radios through Mutual Truck
Parts, through disguised invoicing, was found to have been
accomplished with the approval of Brown. We identified six Amtrak
vehicles in which these units had been installed b;wgl D. Johnson,
an employee electrician. The prosecutor, when informed of these
findings advised us that since the items remained in Amtrak's
pcssessioﬁ, no‘crimé had been committed and the activity was not
prosecuiable. There was also an allegation that Johnson installed
one of the radios in Durst's private vehicle. . When questioned about
the matter, Johnson denied installing any radios or making repairs
to any privately owned vehicles. An examination of Durst's vehicle
revealed that the radio contained therein was a standard factory

equipment AM/FM stereo radio. ‘When questioned, Durst stated the
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radio in his vehicle was in the car when he purchased it. The
investigators contacted the dealer from whom Durst had purchased the
vehicle, and confirmed that the radio in the vehicle at the time of
our examination‘was standard factory installed equipment. Lacking.
sufficient corroborating testimony, or physical evidence, the

prosecutor advised us that no c¢riminal complaint would be issued.

N 0
4y

Concerning the allegation that tires were acquired for Brown's
privately-owned Lincoln and Jeep atygmtraisexpense b§ Durst, inves-
tigators reviewed documents acquired from Mutual Truck Parts by
subpoena and documents from another vendor, Central Delta Tire Co.
These firms had been identified by certain employees as the souzce
from whonm Dur;t obtained the tires for both Brown's Lincoln and
Jeep. A review of the records of those companies reflecged only
purchases of oversize tires which Qere compatible to forklifts used
in the shop and the 1973 Chgvrolgﬁ Subu{ban. We were unable to
identify any purchases of tires which would fit Brown's iincoln.
When questioned, Durst denied any purchases of tires for Brown's
vehicles and stated that any oversize ‘tire purcgéses were for the
shop forklifts and the 1973 Chevrolet Suburban. Brown stated he had
purchased the Jeep in question from a private owner whom he refused
to iden%ify in 1980, but the Cooper tires on it when purchased were
the 'same as wﬁen he sold the Jeep to another person in 1981. Brown
related this persen had since moved to the Seattle area, and refused
to identify the purchaser. Lacking any further substantive
information, the investigators were unable to trace the Jeep or the

current owner.  Our examination of the tires installed on Brown's
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Lincoln revealed they were Michelin Self-Sealant tires for which he
produced the Michelin tire warranty when requested. He stated that
the tires were on the vehicle when he purchased it in 1983. The
tread wear on these tires appeared consistent with the vehiple
ﬁileage at the time of our examination. Our investigators also
questioned the dealer from whom Brown purchased the vehicle, and
detexrmined thebtires on the vehicle were apparently on the car when
Brown purchased it. When informed of these findings, the prosecutor
advised the allegations were not substantiated and no criminal

complaint would be issued.

The information pégarding mismanagement or abuse which included
information of a nog~criminal nature, was imparted to Mr. T. P.
Hackney and Mr. P. D. Abate, Vice President Opeiations and
Maintenance, through briefings conducted during the course of the
investigatioﬁi These briefings were in line with Amtrak Policy,
Executive/Order No. 2, Section 4, Subsection D, which states that
miscondyct of th%s nature is rcutinely reported to and dealt with by
managgﬂent, as it was in this instance. Early efforts by management
to seék restitution from employees found to have had repairs done on

their vehicles were ceased at the request of the prosecutor for

; :
suspects in the cxriminal investigation.

By the end of August, Amtrak investigators had fully developed
all pertinent leads. At this time, Amtrak investigators sought a
prosecutive determination from Assistant State's Attorney, Thomas

Smith, the prosecutcr assigned this case. fThe prosecutor noted that
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i vestigation was "thorough and competent," but declined to

i vipnojecute, citing insufficient monetary loss to advance the case
ough the criminal justice system. I am confident that Mr. Smith,

'Ef called by the Subcommittee, would continue to compliment the
method in which the investigation was handled, and would reiterate
his reasons for declining prosecution. Collection of restitution

was pursued when the decision not to prosecute was made.

Frankly, we were disappointed by his decision not to prosecute,
since a great deal of work had gone into the case. Miss Doonan had
devoted approximately 97 days on the case, and Mr. Steil had spent

20 to 25 days. The investigation had indeed been very thorough.

u,w””@A;2£)

Y (&1L criminal aspects of the investigation, with the exception
of information obtained through the use nf Grand Jury subpoenas, were
reported to Mr. T. P. Hackney. qighlights of the criminal aspects
of the case and allegations of abuse or mismanagement were reported
to Mr. F. D. Abate during a series of individual and collective

’briefings. Evidence of non-criminal abuses were forwarded to
management in accordance withﬂ%:;;utive Order ﬁquza‘for proper
action. In the initial stages of the investigation, these briefings
were heid approximately once a week. As the flow of information
increased, as many as three briefings a week were held. At the
conclusion of the case, a final meeting was held and the Police
Department's findings were presented £o Mr. 7. P. Hackney, Mr. F. D,

Abate and Mr. Joe Crawford, Chief Mechanical Officer. (é)
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Mrs. CoLuins. Thank you very much, Mr. Ingalls. On page 11 of
your written testimony, you omitted the second paragraph. Was
that because you did not want it in the full record?

Mr. IngaLLs. No, ma’am. It was somewhat redundant in the sum-
mary, and I felt I could cut my statement short, I felt.

Mzrs. Corrins. Fine, thank you very much.

We?re there other statements here? No other statements, is that
right?

Mr. INncaLLs, No, ma’am.

Mrs. Corrins. Will you give us your name and position for the
record, please?

Mr. Steir. Peter W. Steil, chief inspector, systems, Amtrak Police
Department, Washington, DC.

Mrs, Corrins. Mr. Ingalls, after Assistant State’s Attorney
Thomas Smith declined to prosecute employers Rodgers, Brown,
and Durst under the Illinois felony law, did your department seek
to prosecute under the State’s misdemeanor theft law for thefis
under $300?

Mr. INGALLs. I missed the last part of the question.

Mrs. CorLins. Sorry. I said that inasmuch as the State’s attorney
refused to, or could not prosecute under the Illinois felony law,
which requires a theft of over $300, did your department seek to
§§8s§)cute under the State misdemeanor theft law for thefts under

07

Mr. INcaLLs. No, ma’am, we did not. The prosecutor was not lim-
ited to prosecuting the case under the felony laws.of the State of
Illinois, He could have chosen to take the misdemeanor route, bue
he arrived at a conclusion that it was not to go through the crimi-
nal justice system.

Mrs. Corrins. The thing that worries me, there was a recurring
theme in your statement, and I seem to sense that the prosecutors
and others were frustrated by the lack of records which at one time
had been there, but were no longer there.

This appears to me to be almost an open invitation for people to
engage in other schemes of this sort in the future, because they
think all you have to do is get rid of the records, there is no evi-
dence. There will be no prosecution.

Where were your thoughts when you started looking at this and
f%und ?so much of the evidence was not there? Or Mr. Steil, either
of you?

Mr. INcaLLs. We found that the inventory system in Chicago—
we do mnot believe it was necessarily a procedural problem, We
thought it was a people problem. Mr. Durst was in charge of the
tool program, in charge of the inventories.

Mr. Durst is also alleged to have stolen a number of tools from
the inventory system.

Mrs. CorLinNs. Let me ask this question: Did you make recom-
mendations that changes be made in the internal control system or
did you find this to be unusual?

Is this the usual practice at Amtrak? Special inspectors, you go
all over Amtrak, right?

Miss Doonan, wouldn’t you go all over Amtrak, and is this a
problem that is pervasive throughout the entire Amtrak system,
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th?t t;hey don’t have good internal controls on equipment, et
cetera?

Ms. DoonaN. I can only speak to the Chicago issue because I
have not been investigating this throughout the system. In Chica-
go, it was a problem. There was a lack of inventory records, but I
don’t know about, I don’t know if it is systemwide.

Iélx;)s CorLiNs. Do any of you know whether or not this is system-
wide’

Mr. INcALLs. Perhaps Mr. Crawford, our chief mechanical officer
could answer that,

Mr. Crawrorp. Joseph S. Crawford, chief mechanical officer for
Amtrak in Washington, DC.

Mrs. Corrins. I am having trouble hearing you.

Mr. CrRawrorD. I am Joseph S. Crawford, Jr., chief mechanical
officer for Amtrak in Washington, DC. To my knowledge, the spe-
cific inventory problem we are referring to has to do with tools.

The fact is, we did not keep records in an inventory procedure at
that time throughout the system on tools, because of its minor
nature. The total mechanical budget department budget at Amtrak
}$s5 6$02880mi11ion, and the approximate small tools budget is below

Since that time, there has been initiated a tool inventory within
the facilities, specifically the 16th Street facility in Chicago does
hﬁve a tool inventory at that location, and that will be done annu-
ally.

Mrs. CorLins, Mr. Branan, as an auditor, do you think it is good
not to have any kind of internal controls on tools, that you have
the same person buying the tools, using the tools and all of this?

Isn't that a little strange?

Mr. BraNAN. The tools bought under the BPA were not author-
ized under that BPA. That was for automotive parts only.

Mrs. CoLuins. Well, that wasn’t my question. Do you think this is
a good—a system under which the things were being run?

Mr. Branan. I agree with Mr. Crawford, due to the dollar value
in tools, extensive control on them would cost more than the equip-
ment you are protecting.

Mrs. CorrLins. What about the cumulative effect of those?

Mr. BeaNAN. Over the entire system?

Mrs. CorLins. Over the entire system, would it be worthwhile?

Mr. BRANAN. I work primarily in the Midwest area, so I am not
that familiar with what would be going on in other areas of the
country.

Mrs. Coruins. Even though you work primarily in the Chicago
area, do you sometimes have meetings and meet with other people
within other installations throughout the country and discuss how
they are doing things?

Mr. BRaNAN. Those levels of meetings are above my position.

Mrs. CoLuINs. I am aware of a case where an employee was pros-
ecuted by an Amtrak policeman for stealing, really a misdemeanor,
10 or 12 flashlights and the main evidence was a statement of an
alleged accomplice.

How could something like this happen?

Mr. IncaLLs. I am not familiar with the case.

Mrs. Coruins, You are not familiar with the case?
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Mr. Incarrs. No.

Mrs. Courins. Even if you are not familiar with the case, how
could an employee have been prosecuted, and I think that Mr.
Kleczka pointed out that there was a fraud of something like $2.50,
and an employee was fired, and yet, here is a case where there
was more money involved and nothing ever happened?

How can that happen? Is there justice in this system or blindness
on the part of those who are in management or what?

Mr. INGALLs. First, I think you would have to look at where the
offense took place. Part of the reason for my statement is, that I
am unfamiliar with the case. In different areas of the country, dif-
ferent environments, the criminal justice system has lower thresh-
olds for prosecution.

Also, it may have been an on-site arrest or an on-view arrest,
and the object of any arrest is to arrive at a successful prosecution.

In our investigation of the Chicago locomotive facility, we had al-
ready been informed by the prosecutor that there would not be
prosecution for the criminal acts we uncovered.

Mrs. CorriNs. You were informed early on that there would not
be prosecution?

Mr. IngaLLs. No; you were asking why we did not make arrests
immediately.

Mrs. Coruins. I understand the case I had reference to was in
Chicago. Did you examine any of the invoices for any other Amtrak
employers, I mean suppliers?

Mr. BrRaNAN. I was concerned primarily with invoices from MTP
during this investigation.

}Il\{rs:?COLLINS. You say primarily. You did not examine any of the
others?

Mr. BRaNAN. The documentation examined beyond MTP was
purchase orders relative to other vendors.

Mrs, Corrins. What did you find?

Mr. BranaN. Very little that was usable from a criminal stand-
point, because I was looking at the invoicing on tires, and all the
tires were traced to Amtrak vehicles.

Mrs. CoLins. Did you find things that were strange if not useful
from a criminal standpoint, did you find transactions that caused
to take another look at them?

Mr. BRANAN. No, not in the documentation I was reviewing,

Mrs. CoruiNs. You got the general impression everything was
hunky-dory?

Mr. BRANAN. I would not say that,

Mrs. CoLriNs. Are you then as an auditor responsible for making
a recommendation to somebody?

Mr. BRANAN. On this particular job or investigation, I was assist-
ing the Office of Investigations and all my information was for-
warded to them for handling with upper management.

Mrs. CorLins, Did you make a recommendation then to them
saying that your findings were so-and-so, and that you found that
there was some cause for concern, and that there was some mis-
management that was involved; in the future, if they wanted to
prevent that sort of thing, they might do this, this, or this?
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Mr. BranaN. No; because during this investigation, I was assist-
ing primarily to provide them with paperwork evidence, for crimi-
nal prosecution.

Mrs. Corrins. Miss Doonan, what research did you do during
your investigation to ascertain the industry standard for markups,
truck supplies, and parts?

Ms. DoonaAN. Basically, that was handled by Mr. Branan, since
he was pursuing that aspect of the investigation.

ers. Corrins. Tell me what part you played in the investigation,
please.

Ms. Doonan: I was the lead investigator and conducted most of
the interviews, obtained documentation, subpoenas and served
those subpoenas to obtain additional information.

I had assistance from Chief Inspector Steil, Mr. Branan, and in-
structed them that they would help me in obtaining additional in-
formation.

Mrs. CoLLiNs. Mr. Branan, tell me the range of percentage mark-
ups on the MTP transactions containing fraudulent or disguised
entries?

Mr. BRANAN. In the fraudulent entries the markups were 50 to
100 percent.

Mrs. Corrins. Were there a lot of those?

Mr. BrRaNAN. I believe the fraudulent invoices would account for
approximately 5 percent of the total expenditure with Mutual
Truck Parts,

Mrs. Corrins. Is that a large percentage, a percentage that would
cause you concern?

Mr. BrRANAN. A percentage of markup? ,

Mrs. Coruins. No; a percentage of fraudulent, in the whole
bundle, 5 percent of the total invoices that you were looking at,
would that cause you some concerns?

Would you think that was a high percentage?

Mr. BRANAN. Any fraudulent invoicing would cause me concern.

Mrs, Corrins. Did you think the markup was extraordinary?

Mr. BrawaAN. Extraordinary in relation to normal purchasing,
yes.

Mrs. Cornins. I am sure my time has expired.

Mr. McCandless.

Mr. McCanpLess. Thank you.

In your statement, you mentioned Amtrak Executive Order No.
2, section 4, subsection (d). Do you have a copy of that with you?

Mr. IncaLLs, No, sir; but we could forward it to you.

[See app. 2.]

Mr. McCanpress. Would you make one available to the commit-
tee, and I would ask the chairwoman unanimous consent to have
that entered in the record.

Mrs. Covrans, Without objection,

Mr. McCanpress. Does this document direct your office to report
to responsible management personnel information regarding mis-
management or other noncriminal problems?

Mr. INcaLLs. Yes, the executive order uses the term ‘“violation of
the rules.”

Mr. McCanpiess. You indicated that you briefed Mr. Hackney
and a Mr. Abate, pursuant to this Executive Order No. 2. What
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was the content of that discussion? What noncriminal problems did
you discuss with them?

Mr. IngaLLs. We had several conversations concerning this case,
as it developed, as the information was coming in to us, and the
content of the discussion dealt with the inventory problems, and
dealt with that information which originally we had attempted to
include in our investigation as criminal offenses all of the allega-
tions cited in my complaint as criminal offenses,

We had hoped that we would be able to have all of them pros-
ecuted. Obviously, it didn’t work out that way, and as the noncri-
minal offenses fell out of the investigative process, I would say
pra’ ably two-thirds through the investigation we had a good idea
which ones they were, all items were discussed in terms of what
would be noncriminal conduct and what we would be continuing to
pursue in the investigation.

Mr. McCanpress. For the record, would you clarify who Mr.
Hackney and the other gentleman, Mr. Abate, are?

Mr. INGaLLs. Yes, sir. Mr. Hackney is the executive vice presi-
dent and chief operating officer.

Mr. Abate was a vice president, vice president, operations and
maintenance was his correct title, I believe.

Mr. McCanpress. I would like to go back to that aspect of the
conversation that dealt with inventory, inventory control or lack of
it. Can you expand upon your discussion of that? This was with Mr.
Hackney, is that correct?

Mr. INcarLLs. I believe this was a discussion with Mr. Hackney
and Mr. Abate jointly.

Mr. McCanpress. These gentlemen would have a level of man-
agement responsibility to accept this basic information for purposes
of administrative review and determination, or whatever policy
change may or may not take place, would that be a fair assessment
of their position in this situation?

Mr. INGaLLs. Yes, it would.,

Mr. McCanpLEess. Could you go into the inventory aspect of this
as best as you can remember the discussion?

Mr. INGALLS. As best as I can recall, I stated that there did not
seem to be a system in place, and that was compounded by a people
problem. I was referring to John Durst, who was in charge of the
tool room.

I have since learned that there was a system in place, but that it
was not being followed by Mr, Durst, and is now in application at
this time.

Mr. McCanpress. From your perspective, having learned this
subsequently to your discussion, from your observation point, who
should have been auditing or overseeing that particular inventory
sys}:;em to insure the fact that it was in place as a management
tool?

Who in your opinion should have been doing that?

Mr. InGaLLs, The local management. The superior of the fore-
man who was running the tool program. This was a management
problem.,

Mr. McCanbpLess. Who would that be in this particular case?

Mr. INgALLs. The difficulty is in this particular case, you had all
three responsible persons, the foreman and the next two levels in
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the chain of command also involved in some of these schemes.
There was a serious management problem at that location.

Under normal circumstances, you would expect. that the individ-
Ea'l’s dsuperitor would "assure that inventories were being main-
ained.

Mr. McCanpress. Mr, Branan, in your position as auditor, audi-
tor sometimes means different things in different organizations,
but taking it in its broad context, was it your responsibility, your
job classification, to review as an auditor some of these manage-
ment-implemented programs, programs which management placed
for purposes of checks and balances, getting back to the inventory
control that was referred to earlier by Mr. Ingalls?

Mr. BrRANAN. That appraisal——

Mr. McCanbress. Will you pull the mike up?

Mr. BRANAN [continuing]. Your appraisal of my position is cor-
rect. The work that I am actually assigned to, of course, is deter-
mined by my superiors, and I had not done any work in this par-
ticular area that you are questioning.

Mr. McCanprEss. Taking the auditor-comptroller position in
these situations that we find ourselves, were there ever assign-
ments by management to review the policies or procedures relative
to inventory control, purchases and related matters such as we find
ourselves discussing today?

Mr. BRANAN. Yes.

Mr. McCANDLESS. In the process of doing this, which I assume
you did, am I correct?

Mr. BraNAN. I personally have not done any procurement or
purchasing audits, but they have been done by the department,
and you would have to direct any questions in that area to my su-
periors.

Mr. McCanpress. Then how would I determine here, Mr.
Branan, your position relative to the structure? Do certain people
report to you? Do you assign certain positions, or are you one of
the members of the team, or auditing department to which some-
body else assigns a specific job?

Mr. BRaNAN. I am just one of the members of the team. I have
no people that specifically report to me.

Mr. McCanprLess. Were you ever assigned by your superiors to
review any of the areas in question here today, inventory control
purchases, et cetera?

Mr. BRANAN. At this location, no.

Mr. McCanprEss. That then begs the obvious question, at what
location were you assigned to something like this?

Mr. BrananN. The majority of the inventory work I have done
i}asIlI)\?en at Beach Grove Maintenance Facility outside Indianapo-
is, IN.

Mr. McCAnDLESS. Your office is there in the greater Chicago area
somewhere?

Mr. BRANAN, Yes.

Mr. McCanpress, Mr. Ingalls, did you report to both of these
men that we talked about earlier, the poor recordkeeping that was
occurring at the 16th Street facility?

Mr. INgaLLs. The recordkeeping problem was primarily in terms
of the inventory.

56-320 Q—86——2
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Mr. McCanpLEss. Well, it is my understanding from your state-
ment that you were, or the other information that we have been
given, that the investigation that you and the members of your
staff conducted was somewhat hindered by a lack of recordkeeping
consistent with the policies of management, the snowblower, bat-
tery charger.

Mr. IncaLLs. That falls in the category of recordkeeping in terms
of inventory expense items, and that was a question addressed ear-
lier. Under a certain dollar value, items are not inventoried.

They are considered small tools or purchases. Perhaps Mr.
Branan could better define the difference between an expense and
a capital item. Inventories are maintained on capital items and an
inventory is not maintained on expense items.

It has been explained to me that to inventory all expense items,
it would cost more to carry an inventory on expense items than
what the potential loss, normal loss would be. It is simply not cost-
effective to do this.

Mr. McCanbpLEss. Is there a monetary level that any of you can
share with the committee at which it'is an expense item rather
than a capitalized item?

Mr. INcaLLs. Yes, there is. Mr. Crawford may have something to
say about this.

Mr. Crawrorp. The difference between expense and capital
items is a monetary figure, and I am not positive what that is. We
could get that information.

Mr. McCanpiess. If I am familiar with the procedure that you
are talking about, in my particular case, if it was over $200 you
capitalized it, and under $200, you would expense that item?

Mr. CrawrorD. I don’t know what the figure is. If I could men-
tion, the inventory systemm we are speaking of has to do with small
tools. Regarding Amtrak’s material control inventory system, it is
one of the most sophisticated in the country.

It was purchased from the Burlington Northern Railroad. In
regard to the small tool inventory that we are discussing, if the fa-
cility manager was properly doing his job, we believe proper con-
trols were there.

Mr. McCanpress. Is it your assessment here that the facility
manager was not doing a proper job?

Mr. CRAWFORD. Yes, sir.

Mr. McCanpress. Mr. Ingalls, during your investigation, did
anyone report to your investigators some of these items, allegedly
50 missing traction motors, valued at $250,000, 20 to 25 missing lo-
comotive governors, said to be valued between $2,500 and $5,500
each, that James Brown and Gary Baker were selling Amtrak
scrap metals \br their professional gain or one other one, that tools
palrfchgsed from Cremioux were removed, hardware was unaccount-
ed for?

Did anyone report to your investigators any of these items?

Mr. IncaLLs. Not to my knowledge, sir.

Mr. McCanpLess. When, in the course of your internal investiga-
tion, or your responsibility as internal investigator, at what point
do you consider some conversation or indication warranted for fur-
ther discussion or review, irrespective of how it may come into
your possession, someone may say something, someone of your
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people may overhear a discussion, what triggers an investigation or
a review of a set of circumstances?

What criteria would you use separate from that of a direct re-
quirement or request by management to do a specific thing? Do
you have a set of criteria?

Mr. INngALLS. A criminal investigation?

Mr. McCanbDLESS. Any activity that would appear to be fiduciary
in nature with respect to the employees and equipment from
Amtrak.

Mr. Ingarrs. We would accept information from any source. We
do not need a direction from management to investigate a financial
matter. It could come as an anonymous tip or from a confidential
source.

It could come from a responsible employee who sees something
wrong, and it could come from the department head, any number
of directions.

Mr, McCanpress. From a management point of view, what would
happen to one of the employees in your section if you found out
that they had failed to follow up on a rumor or something? Are
there guidelines by which you can hold that person responsible?

Mr. IngarLs. If one of my investigators failed to follow up on a
rumor, is that the question?

Mr. McCanpLess. Yes. Follow up on a report, even a rumor. I
guess what I am trying to find out is, as the enforcement agency,
internal investigation agency of Amtrak, it would appear to me
that there would need to be some kind of a basic investigatory cate-
gory of criteria, a rumor justifies a certain action, whatever you
may wish to use as a criterion, and that is the interest that I have
in asking these questions, because I am interested in the adminis-
tration of Amtrak and how it functions on a day-to-day basis.

Mr. INgaLLs. A specific criterion for accepting an investigation or
any information reported to an investigator. Police officers are con-
ditioned from the beginning to account for their time, account for
their movements by documentation, and any information that
would come into the office would not be summarily dismissed by an
agent.

Other than that, I don’t know what criteria we might have, We
just acg:ept everything that comes our way, and it would be docu-
mented.

Mr. McCanpress. I would like to move into the area of specifics
here. Did the company seek restitution from all of those your in-
vestigation had wrongfully benefited at the company’s expense?

Mr. IncgarLs. Yes, they did.

Mr. McCanDLESS. In your February 22 report to Mrs. Collins, you
indicated that the company obtained restitution from some people
and not from others. It seemed that the people who benefited only
a little had to make restitution while those who benefited compara-
tively more did not make restitution.

Can you share with us an explanation for this?

Mr. Incgaris, Yes, sir; that was at the urging, and I am not sure
that that word is strong enough, of the prosecutor. He had not in-
formed us that during the course of the investigation, that he did
not wish us to collect restitution from the primary suspects, be-
cause that would have an adverse impact on his ability to pros-
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ecute these individuals, and a defense attorney could then come up
and say, at the time of trial, they have already made their restitu-
tion, they have lost their jobs, and this is enough.

That was done at the direction of the prosecutor. As a matter of
fact, we never received a formal letter from the prosecutor closing
the case. The restitution was still outstanding, perhaps 2 months
after the investigation had been closed, and we had only been
advised—verbally, by the prosecutor that he was not going to
prosecute the case.
~ We wanted a formal document, and it caused us to write a letter
a couple of months later asking for it. We had not received communi-
cation formally closing the prosecution aspect from the prosecutor,
but we did move ahead at some point after a reasonable time had
gone by, and we sent a letter to each person involved, we did move
ahead with requests for restitution from the people involved in this
case.

Mr. McCanpLess. Mr. Crawford, your title here, according to the
information I have, is assistant vice president and chief mechanical
officer, which would place you in a management position of rela-
tively high level, is that a reasonable statement?

Mr. CRAWFORD. I am not assistant vice president, just chief me-
chanical officer.

Mr. McCanpLEss. Maybe one of the others here may wish to
expand on this, also. Most of the organizations in the private
sector, their employees are bonded for the purposes that have come
forward during this discussion, and that the bonding company is a
means by which if loss is suffered by that company, in the event
some activity or action takes place. :

The restitution is forthcoming and the bonding company takes
what action it deems advisable in its own best interests. There is
no such system within Amtrak where the employees are bonded,
management is bonded for fidelity purposes?

Mr. Crawrorp. I don’t know.

Mr. McCANDLESS. Ms. Moorhead, are you in a position to: com-
ment on that?

Ms. MoorHEAD. I am sorry, I don’t have that information, but we
can certainly provide it to your committee.

Mr. McCanbpLess. There is no bonding for your employees, fideli-
ty bond?

Ms. MoorzEAD. For most employees, my understanding is there
is no such bonding requirements.

Mr. McCanpress. What does that mean?

Ms. MoorHEAD. May we get back to you with that information?

Mr. McCannpress. You keep looking over your shoulder. We will
be happy to have that gentleman join you.

Mrs. CoLLiNs. The gentleman who was giving you information.

STATEMENT OF HAROLD R. HENDERSON, GENERAL COUNSEL,
AMTRAK

Mr. HENbERsoN. Harold Henderson, general counsel at Amtrak.
Ms. Moorhead was directing the question at me. To my knowledge,
we don’t have any employees who are bonded. It may be certain
circumstances, because of their financial responsibilities, an em-
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ployee may be bonded for a particular purpose at a particular time,
but as far as being bonded by virtue of holding a particular posi-
tion, that is not the usual case.

Mr. McCanpLEss. From your point of view or from your knowl-
edge, is this also a policy of independently-operated railroads in the
private sector, or other railroads similar to that performing a serv-
ice such as Amtrak does?

Mr. HeEnDERSON. I think that is correct, that our operation is
very similar to the operating railroads.

Mr. McCanbLESS. So there is no bonding there, either, other than
the specific positions that deal directly with money and that kind
of thing?

Mr. HenNDERSON. I believe that could be the case. As long as I am
speaking——

Mrs. Corrins. Why don’t you bring up a chair?

Mr. Henderson, would you raise your right hand?

[Witness sworn.]

Mr. HENDERSON. I wanted to make one more small point, in addi-
tion to the smaller amounts of restitution that were reported in
Mr. Ingalls’ prior letter to the chairwoman that you referred to, we
also have received full restitution as demanded from Mr. Rodgers
in the amount of some $2,700.

That is reflected in the letter. That has been received, also.

Mr. McCanpLESS. One final question. February 22 report, you
stated the mission of your office is to prevent, suppress and detect
t(zzrilminal activity, and you reiterated that idea in your statement

oday.

Mr. IncaLrs. Yes, sir.

Mr. McCanpress. The focus of your Clicago investigation was
criminal prosecution.

Mr. INngavris. That is correct, sir.

Mr. McCaNpLESS. But you make management aware of whatever
information you develop regarding noncriminal abuses or short-
comings to the systems, such as recordkeeping.

Mr. INgaLLs. That is correct, sir.

Mrs. Corrins. Mr. Kleczka.

Mr. Kieczra. Ms. Doonan, where are you stationed in your em-
ployment for Amtrak?

Ms. Doonan. New York City.

Mr. KLEczZKA. You were called in to provide the investigative ca-
pability for this Chicago case? '

Ms. DoonNaN. I was hired about approximately a week or 2 weeks
before, and I was living in Virginia, stationed in DC as an orienta-
tor until I was to go to New York, so I was in DC at the time of
this investigation.

Mr. Kreczra. What is the job of a special agent?

Ms. Doonan. What is the job of special agent? We investigate
criminal allegations involving Amtrak employees and anyone who
has any dealings with Amtrak, such as contractors.

We deal with white-collar crime, as well as——

Mr. KreEczra. Blue collar?

Ms. Doonan. OK. ,

Mr. Kieczka, Have you participated in any other investigation
outside of the Chicago case?
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Ms. DoonaN. For Amtrak, yes, I have.

Mr. KreczrA. When you were called into the Chicago situation,
were you given a free hand to do your investigative work?

Ms. DooNAN. Yes, I was.

Mr. Kreczra. What was Mr. Brown’s reaction when you arrived
in Chicago?

Ms. Doonan. I don’t know what his reaction was when I arrived
in Chicago. When I arrived at the locomotive facility, he was ex-
tremely irate and upset, and I was there to obtain records from Mr.
Durst and from Mr. Baker, the foreman of material control.

Mr. Brown was made aware of my presence by his superior, and
he caused a great amount of upset by demanding that we all go to
hiz office and he was carrying on about our presence in his facility.

Mr. Kieczka. Were you refused any documentation that you
needed in this investigation?

Ms. DoonNaN. He tried to tell us that we could not have the pro-
curement records, and I showed him Executive Order No. 1 which
is an order which states that the auditors whom accompanied me
arc allowed access to any records that Amtrak has to perform their
function, so once I showed him that, he consented to let me have
the records.

Mr. KrLeczkaA. Did you have a free hand in interviewing subordi-
nates right on the job, to Mr. Brown, that is? ,

Ms. DooNan. I had interviewed some prior to meeting Mr.
Brown. When he was made aware that I was interviewing his em-
ployees, he tried to tell me that I could not interview them unless
he was present, and I then did not—I told him I was going to con-
tinue to interview his employees if he were to be present.

Mr. Kreczra. What did you do then?

Ms. DooNaN. I ceased with that part of—for a couple of days, I
didn’t interview anyone, because when I tried to, he would accom-
pany them. I later—at that time, I made contact with Mr. Smith,
the prosecutor, and I had obtained a subpoena for Mr. Durst, whom
1 had wanted to interview, and for Mr. Brown.

After Mr. Brown received the subpoena, he consented to let me
interview whomever I wanted.

Mr. KiEczKA. Since the Chicago investigation, you have per-
formed others. Based on that professional background and knowl-
edge, do you agree with the conclusions of this investigation, that
the total criminal fraud involved in this situation in Chicago
amounted to about $3,500?

Ms. DoonaN. Do I agree with that conclusion?

Mr. KLEczkA. Yes.

Ms. Doonan. Yes, the amount that we came up with was in fact
that amount, with also, as mentioned in Mr. Ingalls’ statement, an-
other approximately $3,000 that we could not specifically trace to
specific vehicles.

Mr. MarTiNEz. Will the gentleman yield for a minute?

Mr. KrLeczKA. I yield.

Mr. MARTINEZ. Following up on what you just said, what you did
determine is what you were able to determine, right? I mean, there
is still the case of the 40 to 45 traction motors that were alleged to
have been taken and therefore, been able to be identified that they
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actually were there, and taken, because of inability to get into in-
ventory documents? .

Ms. DoonaN. No, let me clarify this. Certain allegations were
never brought to our attention at all, such as the traction motors, I
never heard allegations of traction motors or governors.

The snowblower was brought to my attention.

Mr. MarTinez. Were you able to determine there was a snow-
blower owned by Amtrak but missing?

Ms. DoonaN. No, we were never able to determine there was a
snowblower. We had heard there was, but had no records to prove
there was one.

Mr. MarTINEZ. The same thing for the battery charger?

Ms. DoonaN. That is correct. _

Mr. MarmiNgz. If there were some way to prove there were
things owned by Amtrak, and missing, that amount you just stated
you agree with would probably go up?

Ms. DooNaN. Yes, that is true.

Mr. MarTINEZ. All right, thank you.

Mr. Kreczga. Mr. Crawford, we are told by the chief and also by
Special Agent Doonan that they were never made aware of missing
traction ‘motors or locomotive governors or scrap metal that was
evidently sold by employees versus Amtrak itself.

Are you aware of those allegations?

Mr. CrRawrorD. I was aware of nothing regarding the missing
traction motors until this past Monday, at which time we made a
check on our traction motor inventory and we have, in fact, 261
traction motors in our inventory, and over the last 3 years, we
have scrapped 60, and purchased no new traction motor since long
before 1977.

Mr. KreczrA. You found that allegation to be baseless?

Mr. CrawrorbD. Yes, sir.

Mr. Kieczxa. The missing governors?

Mr, CrawrorD. 1 have had no knowledge of that until this past
Monday. Qur governor inventory, that is appropriate. It is 22. We
use approximately 30 a year, and I have no knowledge of any miss-
ing governors from our inventory.

Mr. KrLEczra. When did you hear about the allegations of expen-
sive r})1'ass, copper and other scrap metal being sold, at the same
time? :

Mr. Crawrorp. Yes, sir; the same time, Monday. I know nothing
about missing scrap.

Mr. Kirczga. What was the value of the small tool inventory in
Chicago? Do you know?

Mr. Crawrorp. No, I don’t. A ballpark would be under——

Mr, KieczxA. I thought I heard $500,000.

Mr. Crawrorp. That was for the whole country for all facilities;
$290 million total mechanical department budget also applies to
the whole country. Small tools at Chicago would be valued at some-
v;‘he{a;re under $50,000. Maybe even less than that, no more than
that.

Mr. Kreczga. Did you discover that there were heavy losses in
that inventory?

Mr. Crawrorp, We just took an inventory, so we had none to
compare it to. We took one from our records.
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Mr. Kieczka. You never went back, looking at all invoices to see
how many electric drills we actually had at one time and how
many are now in inventory?

Mr. CrawrorD. No, sir; we couldn’t tell.

Mr. Kieczra. How long have you been an employee of Amtrak?

Mr. CRAWFORD. Thirteen years. :

Mr. KLeczra. What was your previous employment?

Mr. Crawrorp. Penn Central, and before that, the Pennsylvania
Railroad.

Mr. KLeczra. Wouldn’t you think that type of inventory system
is kind of shoddy?

Mr. CrRaAwFORD. Not on small tools.

Mr. Kreczka. I have small tools in my basement, and I check
them out every night to make sure my wife hasn’t misplaced them.

Mr. Crawrorp. I am under the impression, through my experi-
ence in 20 years of railroading that this is a very common practice
throughout the railroad industry.

Mr. KLeczrA. You have an inventory system?

Mr. Crawrorp. Yes, we have implemented an inventory system
because of this incident. .

Mr. KLECzKA. Are you putting serial numbers on the various
tools? ,

Mr. CrawrorD. No, sir. If we took the time to do that, it
wouldn’t be worth it.

Mr. KLECczKA. On a Milwaukee drill?

Mr. Crawrorp. Larger items should be tagged and will be, if
they are not already.

Mrs. Corrins. Would you, for the record, tell us what you define
as small tool, a dollar value or size value, so we can have it for the
record? Is there a dollar value, a tool that costs less than $300, is
that part of your small tool inventory, or by power or table tools or
what have you?

Mr. CrawFORD. The size has a lot to do with it, but the value
would be anything less than $200.

Mr. KreczkaA. That is all I have. Thank you very much.

Mrs. CorLins. Mr. DeLay.

Mr. DeLay. Thank you.

I apologize for my lateness. I ask unanimous consent to include
my opening statement in the record.

Mrs. Corrins. Without objection.

[The opening statement of Mr. DeLay follows:]
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THANK YOU MADAM:- CHAIRMAN. IF THE FEDERAL GOVERNMENT IS
GOING TO TAKE IT UPON ITSELF 'TO SUBSIDIZE AMTRAK, IT IS INCUMBANT
UPON US TO PERFORM OUR OVERSIGHT FUNCTION--TO SEE THAT TAX

DOLLARS ARE WELL SPENT. AFTER REVIEWING THE MATERIAL FOR THIS

~ HEARING I CAN ONLY CONCLUDE THAT FEDERAL DOLLARS USED AT AMTRAK'S

CHICAGO FACILITY WERE NOT WELL SPENT UNDER THEIR LAST SET OF

MANAGERS .

THESE HEARINGS WILL SHOW THE HIGH PROBABILITY THAT PAST
MANAGERS HAD A FREE HAND WITH THE MONEY THEY SPENT--AND USED THIS
FREEDOM TO ENRICH THEMSELVES. WHILE I FEEL IT IS IMPORTANT THAT
WE BRING OUT THESE ABUSES WITH THESE HEARINGS, I WANT TC EXPRESS
MY CONCERN WITH WHAT I PERCEIVE WILL BE OUR FOCUS TODAY AND
TOMORROW. IT SEEMS TO ME THAT WE WILL BE CONCENTRATING ON PAST
PROBLEMS AND AT ONLY ONE FACILITY. I FEEL THAT IT IS IMPORTANT
THAT WE TRY TO EXPLORE CURRENT PROBLEMS AND THEIR SOLUTIONS, EVEN

IN THIS HEARING--TO THE EXTENT THAT IT IS POSSIBLE.

IT IS FOR THIS REASON THAT I RECOMMEND THAT THE REPORT ON
THIS HEARING BE HELD SO LT CAN BE INCLUDED IN A FOLLOWUP HEARING
THAT COULD EXPLORE THE WIDE RANGE OF PROCEDURAL PROBLEMS THAT
MIGHT EXIST THROUGHOUT AMTRAK AND THAT WOULD BE WASTING TAXPAYER

DOLLARS. THANK YOU MADAM CHAIRMAN.
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Mr. DeLay. Investigators, did any of you receive pressure to
abandon your methods and sweep everything under the rug?

Ms. DoonaN. That is untrue. No, we never did.

Mr. DELAY. Mr. Ingalls.

Mr. IngaLLs. No, sir.

Mr. DeLAy. Mr. Ingalls, you said in your opening statement that
Mr. Smith made comments about your investigation. Could you
expand on that, and tell me what those comments were?

Mr. IngaLLs. Mr. Smith stated that we had conducted a thorough
and competent investigation. He also stated that he had informed a
member of the subcommittee staff of that.

He went on to say that he would be very pleased to have Ms.
Doonan as a member of his own staff, He was very impressed with
Ms. Doonan, very impressed with Mr. Rhodes.

Mr. DeLAy. If you had gotten prosecutions and convictions in
this case, thereby showing that you saved the company money,
would this have been viewed by Amtrak as a job well done?

Mr. INcALLs. Most assuredly.

Mr. DELAy. Would someone new like Ms. Doonan have benefited
if you had gotten prosecutions an convictions?

Mzr. INGaLLs. Absolutely. That is a successful conclusion to an in-
vestigation.

Not every crime is intricately solvable. You can’t expect every in-
vestigation to come to a prosecution, but that is the ultimate goal
of each investigation, and means a judge and a jury has put their
stamp on your work; you did a good job.

Mr. DeLay. In that case and I would assume that you are pretty
independent from management.

Mr. InGaLLs. In terms of our law enforcement function, that is
correct, sir.

Mr. DeLAy. So there would be no reason whatsoever for you not
to conduct a good investigation in this case?

Mr. IngaALLs. Absolutely not. That is how we gain prestige. That
is what we get from successfully concluding an investigation.

Mr. DELAY. Who do you answer directly to?

Mr. INGaLs. Mr. T.P. Hackney, chief operating officer of the
company.

Mr, DELAyY. Mr. Crawford, can you tell us the state of affairs at
the Chicago facility at this time, and have things changed?

Mr. CRAWFORD. Yes, sir; they have.

Mr. DeLAy. If they have, could you be specific as to how they
have changed?

Mr. Crawrorp. Yes, sir; I can. Specifically, in the small tools
area, as I mentioned, we do take an annual inventory.

Also, we have a computer printout that the shop accountant re-
views monthly on all small tool purchases. Regarding investigation,
all the stereos were removed from company cars, since this investi-
gation, and the number of company-assigned vehicles at 16th Street
was reduced from three to one and a new vehicle policy was imple-
mented last September, whereby a completely separate department
monitors all vehicle maintenance through a computer system, on a
monthly and annual basis.

Mr. DELAy. Could you give me a time?
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Mr. CrRawrorD. That vehicle policy happened in September. The
vMehic%;a numbers reduced from three to one happened this past

arch.

The tool inventory system was implemented after the first of the
year, January.

Mr. DeLay. You just testified, I thought, that an inventory
zystem on small tools is not a normal practice in the railroad in-

ustry.

Mr. CrRaWFORD. That is correct, it is not. This is something that
was initiated since this investigation.

Mr. DeLaAy. Just for this facility or companywide?

Mr. Crawrorp. Companywide.

If T might just explain that, the reason that we are capable of
doing that is we have a safety program whereby some people who
are injured are put on light duty and therefore can no longer per-
form heavier type work, and they are assigned to the tool room for
inventory accounting.

Mr. DELAY. So you feel like the new inventory system is not
really costing the company any more money?

Mr. CrRawrorD. That is correct.

Mr. DeLay. How about controls on blanket purchase agree-
ments?

Mr. CRawFoRD. The material and purchasing department, whom
I do not represent, have initiated several controls in that area.

In the mechanical department, we prohibited a delegation of the
signing authority below the facility manager.

Also, the top mechanical person in Chicago is a mechanical su-
perintendent. He must verbally approve a blanket order release,
and a separate logbook must be kept at each facility, on each line
item as it is released. And that mechanical superintendent, each
month, at least once a month, must go over with that facility man-
ager, sit down and go through that logbook and confirm what re-
leases were issued, what the cost was, what the material was, and
where that material went and what for.

That is besides the material and purchasing, and they do their
own auditing of sorts.

Mr. DeLay. Do you feel this new paperwork is not inhibiting
those employees’ ability to do their work?

Mr. CrawroRD. It is not inhibiting? No, it is not.

Mr. DELAY. Thank you.

Mr. Branan, can you give me an understanding about the paper-
work problems that existed at that time at Amtrak?

Mr. BRanaN. In relation to this investigation?

Mr. DeLAY. Yes. :

Mr. BranaN. Not in that great a detail because, here again, my
assignment on this was to pursue the MTP invoicing and deter-
mine those areas where we could get criminal prosecution.

Mr. DELAY. Mr., Crawford, do you know of any paperwork prob-
lems at that time?

Mr. CrRawFORD. No, sir, I am not aware of any, at that time.

Mr. DELAY. You piqued my curiosity, Mr. Henderson. What did
Amtrak do to get the restitution from Mr. Rodgers that you men-
tioned earlier?
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Mr. HENDERSON. We had written demand letters basically. The
general superintendent in Chicago was requested to seek collection,
and I believe he wrote letters to all of the people with an outstand-
ing debt.

Some made restitution. One now has a lawyer who is in touch
with lawyers in my office, talking about his debt, and I believe
there was an exchange of correspondence, and some request for ex-
planation and detail on the accounting from Mr. Rodgers, and
when he received that, he made a check in full.

Mr. DeLay. I see. These demand letters that you sent, were they
sent recently, or have you been demanding restitution all along?

Mr. HENDERSON. Restitution was demanded from people who
were not targets or suspect with prosecution, was thought to be im-
minent at the behest of the prosecutor earlier on, and for those re-
maining four or so people who Amtrak was requested not to seek
restitution from after the investigation was closed, and as Mr. In-
galls testified, we didn’t get an official notification from the pros-
ecutor on that even yet, but simply a verbal statement that he did
not intend to prosecute the case criminally.

We instructed the general superintendent to take steps to collect
and demand restitution. And shortly after that, probably earlier
this year, I believe, he did make those requests. There have been
correspondences exchanged in the meantime.

Mr. DeLAy. Was it your office? To what extent did you push for
prosecution?

Were you adamant about prosecuting these people on criminal
charges? Was it your decision or not your decision to prosecute?

Mr. HENDERSON. My office had nothing to do with the decision as
to prosecute. In fact, we had no communications at all with the
prosecutor. That would have been handled by Mr. Ingalls’ investi-
gation office.

Mr. INGaLLs. Sir, we strongly desired prosecution in this particu-
lar case, and I believe that was evident to the prosecutor,

We had hoped that, even after he had given us his findings that
the case was not prosecutable, he would still prosecute it.

We had additional contact with him based on a request by Mr.
Branan through Ms. Doonan, and if you would ask either Ms.
dDoon]an or Mr. Branan to explain that, I am a little hazy on the

etails.

Mr. DELAY. I would appreciate that.

Ms. Doonan.

Ms. DooNaN. Mr. Branan wanted to obtain the correct figures to
determine exactly how much money was lost to Amtrak during the
manipulation of the blanket purchase order.

Mr, Smith told me that he did not wish to prosecute the case.
Mr. Branan asked me to malke a request of Mr. Smith to put Mr.
Hoffburg, the owner of Mutual Truck Parts, before the grand jury
because Mr. Branan felt that some papers and documents from
their records were not made available to Amtrak.

And Mr, Branan wanted to find out specifically what materials,
and what parts and items were purchased so that he could trace
the amount and come up with an accurate statement of loss to
Amtrak.

Mr. Smith still declined that request.
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Mr. DeLay. Did he give you reasons why he declined the request
for the appearance before the grand jury and the request for pros-
ecution?

Ms. Doonan. He said that there was, the dollar amount wasn’t
large enough. That was his main reason.

And also, I don’t think he felt that there was much substantiat-
ing evidence and also he was looking at the overall picture, which
included the suspects. Mr. Durst’s wife was suffering from terminal
cancer. Mr. Brown had lost his job, and Mr. Rodgers was an elderly
gentleman who retired. He didn’t see great jury appeal in that.

Mzr. DELAY. Thank you.

Mrs. CoLriNs. Mr. Martinez.

Mr. MarTINEZ. The statement that you made right now about
the $3,000 not being enough money, but that is only what you were
able to determine by limited investigation, and if I take it what you
said earlier, that your investigation was hindered somewhat—who-
ever feels they can answer this, please volunteer to answer it.

Almost everything that that facility had, it had to be sent there
from someplace else, and there had to be requisitions made and
there had to be purchase orders by some higher authority in order
for those materials, tools, the 40 to 45 traction motors that we
don’t know whether or not they existed, the snowplow, battery
charger, somewhere in the records there has got to be—and maybe
the ‘auditor could answer this question—there has to be a record
somewhere that those things existed, if they did exist.

Were you able to do the kind of job you needed to determine
whether or not those things were allegedly taken?

Mr. BRaNAN. The items that were taken were transferred from a
facility that was closed and had been purchased several years prior
to the transfer, and therefore the bulk of the records were no
longer available for research.

Mr. MarTINEZ. Wasn't there a bill of lading that transferred this
material to this place, records saying, going through that?

What was transferred from here to there? You actually know
what was transferred, to determine whether or not those articles
ever were there?

Mr. Branan. I didn’t make the actual review of the availability
of records, so I would not have direct knowledge.

Mr. MarTINEZ. Is there a record someplace that you can check?

Mr. BranaN. To my knowledge, the determination was in rela-
tion to these items. That there is no record.

Mr. MarTINEZ. Actually, you would not know so they may have
been taken and may not have been?

It goes back to the question of you being able to obtain a search
warrant. Without that search warrant, you actually find the mate-
rials and tracing back to the materials themselves, whether they
did or did not exist, so we really don’t know.

Mr. INGaLLS, Documentary evidence, yes, sir.

Mr. MArTINEZ. We don’t know that the limit is only $3,000 that
we have made restitution for?

Mr. CrawrorD. Regarding the traction motor situation, we have
not purchased traction motors at Amtrak for many years.
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We had a locomotive conversion program at Electro Motor Divi-
sion where we converted 113 of our SDP-40 locomotives into F-40’s,
which made surplus two traction motors per unit.

Of that total number, less the 60 we have scrapped over the last
3 years, the balance are still in our inventory. So we do have
records on the high money item you mentioned, traction motors.

Mr. MARTINEZ. The snowplow?

Mr. CrawrorDp, No records on that.

Mr. MarTINEzZ. There is no way to check if Amtrak owned or
transferred it to another facility, no record?

Mr. CrRawrorp. Not to my knowledge, no record.

Mr. INGALLS. It is not a snowplow. It was one of the snowblowers.

Mr. MARTINEZ. What is the value?

Mr. IngarLLs. As low as $200, $300, and as high as $700 or $800.

Mr. MARTINEZ. Some valves valued or some bells, railroad bells?

Mr. INcaLrs. We haven’t heard of that.

Mr. MARTINEZ. Mr. Crawford, under the resignation conditions
that Mr, Brown resigned, that he would be eligible for rehire?

Mr. CrawFORD. No.

Mr. MarTiNez. He would not be eligible for rehire?

Mr. Crawrorp. No, he would not, not to my knowledge.

Mr. MArTINEZ. The personnel forms under which he resigned do
not allow for him to be rehired?

Mr. CRawroRD. That is correct. That is my understanding,

Mrs. CorLiNs. Mr. McCandless.

Mr. McCanpbress. I need to have one area cleared up for my in-
formation, if I may.

Mtr. Branan, how do you spell your name? We have two spellings
on it.

Mr. BRANAN. B-r-a-n-a-n.

Mr. McCanpress. How long have you been an auditor with
Amtrak?

Mr. BrRaNAN, I have been with the company a little over 11
years.

Mr. McCanpress. Were you with another organization in your
employment prior to that?

c Mr. BrANAN. Prior to that, with Penn Central Transportation

0.

Mr. McCaNpLEss. What sort of training do you have for your po-
sition? What background of training did you bring to your posi-
tions, both the two that you have alluded to?

Mr. BranaN. Formal college training, none. I have come up
through the ranks with Penn Central, was with the audit depart-
ment there and was subsequently hired by Amtrak.

Mr. McCanpress. Can you tell us, is there any way from your
experience in the two employments that you had, any way that you
can tell if an invoice is fraudulent simply by looking at it?

Mr. BraNAN. Tell conclusively, I would say no. But to look at a
document and make an initial determination that in your opinion,
there is something wrong with it, yes, I believe you acquire this
with experience.

Mr. McCanpress. Thank you.

The other members of the panel, I appreciated the opportunity of
having this dialog this morning.
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Mrs. Corrins. Thank you very much.

The subcommittee has made a request that this panel and the
second panel, the next one that is coming up, be subject to recall.

Right now we are getting ready to go into session, so we will ad-
journ until 1 o’clock.

[Whereupon, at 11:55 a.m., the subcommittee recessed, to recon-
vene at 1 p.m, the same day.]

AFTERNOON SESSION

Mrs. Corrnins. This hearing of the Government Operations Sub-
committee on Government Activities and Transportation will re-
convene at this time. Our next panel is—will consist of Mr. Charles
Boyd, Mr. Arthur Almaguer, Mr. James Pitts and Mr. Kenneth
Johnson, all of the machinists operations of Amtrak. Would you
come forward, please? Will you raise your right hands, please?

[Witnesses sworn.]

Mrs. Corrins. With unanimous consent your affidavits will be en-
tered into the record. [See app. 3.] Do any of you have any remarks
that you want to give at this time or written statements or state-
ments you want to make at this time?

STATEMENT OF ARTHUR ALMAGUER, SENIOR MACHINIST,
MAINTENANCE SHOP, AMTRAK

Mr. AtMaGUER. Yes. I would like to make a statement on some-
thing I heard earlier. It is about recordkeeping on the tools at
Amtrak. Well, we have had recordkeeping at Amtrak since about
1982, the early part of 1982, and on Monday, just a few days ago,
another inventory was ordered to be finished on the same day.

Mrs. CorLins. You are saying the inventory we heard about earli-
er this morning was an inventory that has not been in existence,
but admitted existence only since the day before yesterday?

Mr. AtMAGUER. No. What T am saying we had an existing record
since 1982 and a new one was ordered just last Monday.

Mrs. CoLLins. My misunderstanding.

Mr. Pitts, you seem to have some remarks there. Did you want to
summarize them or give them in their entirety?

STATEMENT OF JAMES PITTS, MACHINIST, MAINTENANCE SHOP,
AMTRAK

Mr. Prrrs. Madam Chairwoman, I would like to thank you and
members of the subcommittee for inviting us here today. I heard a
lot of remarks made here this morning,

M)r. McCanpress. Could we get you to pull that mike in front of
you?

Mr. Pirrs, We have heard a lot of remarks this morning from
corporate management in a lot of areas, and I hope we can get to
the bottom of some discrepancies that seem to be made. The
records that they were talking about that aren’t mentioned was an
inventory that we started approximately 2 years ago,

At that time, the tools in the inventory system—they are inven-
toried by size number, quantity. Inventories were kept by our de-
partment——
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Mr. McCANDLESS. May I interrupt, gentlemen, Madam Chair-
man? I think it would be important if we could put this point of
reference into your comments. We had this movement to the 16th
Street facility of equipment, tools and so forth from another facili-
ty, or maybe I have the description wrong. Is that the point at
which the start of the inventory—was the inventory after this
equipment was combined, before the equipment was combined and
this equipment was added to it?

Can you share with us how that all came together?

Mr. Prrrs. This all came together after the facility was closed.
The inventorying of the tools was made after they came to the fa-
cility.

Mr. McCanbpress. Thank you. I didn’t mean to disrupt your com-
munication.

Mrs. CoLrLiNs. You may proceed.

Mr. Prrrs. That was about all I had to say at this time.

Mr. McCanpLess. Thank you.

Mrs. CorLrins. Mr. Johnson.

Mr. Jounson. I have nothing,

Mrs. Corrins. Mr. Boyd.

STATEMENT OF CHARLES BOYD, LABORER, MAINTENANCE
SHOP, AMTRAK

Mr. Boyp. Yes. Good evening—good afternoon. My name is
Charles Boyd, and I am employed for Amtrak Railroad. Prior to
that, I was with the Santa Fe Railroad for 28 years as a stationary
engineer. In 1982—in 197 6, when Amtrak had taken over the pas-
senger end of our operation at the Santa Fe, I became an Amtrak
employee with full seniority rights to transfer to the Amtrak facili-
t

y.

I worked for the Santa Fe for 28 years, as I said, and I have 9
consecutive years now with the Amtrak facility in the 16th Street
yard. Now I am working as a laborer. Prior to that, I operated a
powerplant which was a million dollar operation a year, and hope- ,
fully I thought I did a successful job.

That’s my statement and my credentials as being a railroad em-
ployee for 87 years.

Mrs. CorriNs. Why are you now opting as a laborer?

Mr. Boyp. Because in 1982 the Amtrak facility shut down the
21st Street powerplant where I worked for 33 years, and I was
transferred over to the 16th Street facility where I was reduced to

.

a lazborer, and that is where I work now as a reduced laborer since
1982,

Mrs. Corrins. We had—is that because they could not give you a
lateral transfer, they did not have your position at the 16th Street
facility?

Mr. Boyp. That’s correct.

Mrs. CorLins, Were there any pay cuts or anything?

Mr. Boyp. Yes, ma’am. That was one of the complaints that I
had taken up with Mr. Claytor, his committee, concerning the pay
cuts, and that I should have continued to maintain my pay scale,
but they saw differently. And that was my contact with Mr, Clay-
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tor's committee at that time, and all my repercussions occurred at
that time, from there until this date.

Mrs. CorLrins. What repercussions were you speaking of?

Mr. Boyp. Repercussions is that I have had a number of manage-
ment problems to the point now where I am responsible for clean-
ing toilets, and I objected to that, and that is the gist of what a—
there is a great deal of stories, but we are not here for that. You
are here for other things. But just to put that in its proper perspec-
tive, that’s one of the reasons why a lot of complications I had re-
ceived because of this hearing and various other things.

Mrs. Corrans. Did you say because of this hearing?

Mr. Boyp. Well, because of talking to the president’s committee
and also talking to various people who the company thought maybe
perhaps initiated this investigation.

Mrs. Corrins. Well, I think the record ought to show you did not
initiate this investigation. The subcommittee initiated the investi-
gation,

I want to just get this clear, that you feel that many of the reper-
cussions against you were as a result of management problems that
were brought on by the fact you were operative in this investiga-
tion? Is that it?

Mr. Boyp. Cooperated with this investigation and the investiga-
tion of President Claytor.

Mrs. CoLLins. So you feel this is a punitive action, the reason
why you are—not so much a laborer, but why in order to keep your
job you must clean toilets, as you say.

Mr. Boyp. That's correct. ‘

Mrs. CoLrins. With all your experience in another position.

Mr. Bovp. Yes, that’s correct. That’s just one portion, but that is
the portion of the job that I object to.

Mrs. Corrins. What do you object to?

Mr. Boyp. Cleaning the toilets.

Mrs. CoLuins. Of course you do. I would, too. How does that tie
into the subject of today’s hearing, which is on whether or not
there was fraud or theft of Amtrak material from Amtrak?

Mr. Bovn. Because of my statement that I made to Mr. Steil and
Mrs. Doonan' concerning the trip that I made with my supervisor,
John Durse, to the 21st and Wabash to the Mutual Truck Parts,

Mrs. CoLrins. Go on.

Mr. Boyp. Well, he requested that I go with him there, and I did.
And when we got to 21st and Wabash, to Mutual, we went in. I
remained at the middle of the counter. Mr. Durse went to the far
end where he approached another gentleman in a suit who I pre-
sumed to be the owner or manager of the store. And I stayed where
one of the sales clerks remained and Mr. Durse was standing there
face to face. And I was approximately 10 feet away. I couldn't
make it out—he went in his pocket—they talked for a few mo-
ments, went into his pocket, took out a sum of money:. Mr. Durse
i:lqok this money, put it in his pocket and requested that I go with

im,

So we left the store. I was thinking we were going back to the
shop, which was 16th Street. We went to 14th and Wabash to
Eckert Bros. Paint & Supply House. They specialize in paints and
supplies of exclusive type of automobile paints. There he gave the
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man an order or slip of paper and the man handed him a box of
paint where he paid for this paint with the money he received from
Mutual Truck Parts. From that point he directed me to take the
box of paint, put it in the trunk of the red Suburban vehicle, which
was a company vehicle. And we returned to 16th Street facility on
that account.

And from that point on, making that statement to Mr. Steil, I
have had repercussions that, as I have told almost the entire world
about, since that day, and it is—just in the last month has, I felt
like I have been treated like a regular normal employee. And that
was because of perhaps conversation that the other people may
havg had in my behalf so that they—I would not be totally mis-
used.

Mrs. CoLins. So you are not treated like a regular employee.
Are you still washing toilets?

Mr. Boyp. Yes, ma’am, I am.

Mrs. CorLins. Why do you feel you are being treated like a regu-
lar employee? '

Mr. Boyp. I am not being harassed. In other words, management
was not harassing me, but they were harassing my supervisors to
the point where harassment to me had to come through threats.

Mrs. Corrins. They put so much pressure on your supervisors,
your supervisors were compelled to take action against you as far
as you were concerned?

Mr. Bovp. That is absolutely correct.

Mrs. CorLins. Mr. Almaguer, could you describe for us the time
Agent Rhodes showed you the MTA invoice telling us why he
showed it to you and how many of those invoices you say?

Mr. ALMAGUER. Agent Rhodes showed me one invoice. When he
showed me the invoice, he pointed to one particular entry. I direct-
ed my attention to that. The entry was for repairs to a radiator in
ghe amount of $240. I know for a fact those repairs were never

one.

He immediately pulled the invoice away, but I happened to
glance at it, too, and there was also a differential assembly on it. I
didn’t see no price on it, and a hydraulic pump on it, which I didn’t
see no price on it, and based on my experience if that work was
done, I would have known about it and the work was never done.

Mlé% Corruins. Can you tell me whether or not that interview was
taped?

Mr. ALMAGUER. The interview was taped up to a point after he
shut off the tape. That is when he showed me the invoice, after the
tape was shut off.

Mrs. Corrins. Did you think that was unusual?

Mr. ALMAGUER. I didn’t give it any thought at that time.

Mrs. Corrins. Since then did you think it was unusual he would
shut off the tape just as he was showing you the invoice?

Mr. AtmaGuUER. He didn’t shut off the tape as he handed me the
invoice.

Mrs. CoLLiNs. Your response was not on the tape. Is that it?

Mr. AtmaGUER. No.

Mrs. Corrins. Did you think that was unusual?

Mr, Aumacuer. Like I said, at that time I didn’t give it any
thought and no, I didn’t.
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Mrs. Corrins. Thank you.

Mz, Pitts, can you please describe for us the time when Agent
Rhodes showed you the MTA invoices? Why did he show them to
you? How many were there, and what did you see?

Mr. Prrrs. Well, I was instructed to report to Union Station for
an igterview with Mr. Rhodes. We had our interview and it was
taped.

Mrs. Corrins. In its entirety?

Mr. Prrrs. No. During the interview Mr. Rhodes informed me he
had to step out of the office to get a file folder,  and he shut the
machine off.

Mrs. Corrins. He went out of the office.

Mr. Pitrs. Yes. He was only gone a matter of a minute or so,
came back in the room with a manila folder containing approxi-
mately 20 pieces of paper. He showed me—he opened the file
folder, showed me the first, I assume it was an invoice, and asked
me about a drive unit for a forklift. The invoice was partially cov-
ered. I informed him there was no drive unit ever installed in the
facility to my knowledge as Mr. Almaguer and myself were the
only two machinists there at that time and it would take more
than one person to perform that job.

I\ggs. CorriNns. Why do you suppose part of the invoice was cov-
ered?

Mzr. PiT1s. I have no idea.

Mrs. Corrins. Which part was covered?

Mr. Prrrs. The total on the bottom.

Mrs. CorLrins. Where the amount of money was.

Mr. Prrrs. And whatever items underneath that were covered.
He was directing my attention to the one specific item.

Mrs. Corrins. Thank you. I would like to review some invoices
with you, and I have some here to review for a few minutes.

[See app. 4.]

Mrs. CoLrins. Mr. Almaguer—I wonder if the clerk could provide
those for you. See if we can coordinate these and see what we have
here. Most of these come from the subcommittee’s incomplete col-
lection of Mutual Truck Parts invoices. A few come from the files
of companies whose names begin with only one letter of the alpha-
bet, and that is alphabet “C,” I think.

I understand that you have been shown these invoices already, so
I believe we can move very very quickly on these invoices. Please
point out any irregularities you see on these transactions which
are over a several year period, and all of which have been paid.
Before I forget, please reexplain your job assignment and duties so
the subcommittee will know, and what qualifies you to know
whether or not these transactions are legitimate or not.

Mr.  ALMAGUER. I was the senior machinist in the maintenance
department. Qur duties there was to repair and maintain all the
company equipment, such as forklifts and trucks. We also main-
tained what they call a drop table, which is a jack to permit the
removal of the traction motors and overhead cranes used for the
removal of motors and heavy things on the top of a locomotive.

All the work that was performed in the shop was performed
either by Mr. Pitts or myself. There were several other people
throughout the time they were there: Domingo Hernandez. There
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was Murry Pipchock, Edward Pavon. And the reason I can see if
these things are fraudulent because I was the one to mostly receive
the parts and either Mr. Pitts or myself will install ther,

Mrs. Corrins. Let’s look at the first invoice.

Mr. ALMAGUER. The first invoice I got here, there is a distributor
for $42.50. The Hyster never had a distributor replaced. I also see a
Hyster cylinder, two Hyster cylinders for $310.50 each. None was
ever replaced on the Hyster forklift. I see on the second page a
Continental 6-cylinder assembly for $1,173. We only had one vehi-
clle tl:lat has a Continental engine. That engine has never been re-
placed.

Mr§). Coruins. How long have you been with Amtrak? Eleven
years"

Mr. ALMAGUER. I was 2 years with the Sante Fe. I have been
‘ixgg}é Amtrak since the takeover of the Santa Fe yards, June 1,

Mrs. Corrins. You know it wasn’t replaced since 1976.

Mr. ALMAGUER. Yes.

Mrs. Corrins. The next invoice, No. 3, is September 22, 1983. So
you certainly had been there, is that correct?

Mr. ALMAGUER. Yes. That vehicle came from the Santa Fe and
we never changed that engine. I have been taking care of that ve-
hicle for 11 years.

Page 3, Chev manifold for $187 .50, never received. Then an air
cleaner assembly at $110.30 for a Chevrolet, never received.

Mrs. CoLuins. No. 5.

Mr. ALMAGUER. Pettibone rear axle for $1,321.47. That work was
never done. That's No. 4.

Mrs. CorLins. No. 5.

Mr. Atmacuer. The rear axle? It is a Pettibone rear axle,
$1,321.47; never received.

Mrs. Corrins. Invoice No. 5.

Mr. ALMAGUER. Pettibone brake drum, May 27, 1983, at $203.79
and the brake drum was replaced about maybe 3 months ago. This
entry is fraudulent because we just bought it 3 months ago and this
is from 1988.

Mrs. Corrins. No. 7?

Mr. ALMAGUER. A Blackhawk jack, $39.05, that is a light-duty
jack used for automobiles. We have no use for them there. I have
seen that laying on the floor one time. It has since disappeared.

Mrs. Corrins. No. 8.

Mr. ALMAGUER. The Hyster radiator repair for $240.50 was not
done in February 1984. That work was done in 1985.

Mrs. Corrins. This was ordered in February 1984. It wasn’t done
at all in 19847

Mr. AtMAGUER. No.

Mrs. Corrins. Was it sitting around in inventory?

Mr. Armacuer. No. I pulled it out and sent it out. And the
Hyster hydraulic pump for $365.87, that pump has never been
changed in the time I have been there.

Mrs. CoruiNs. When they did the inventory, was it around the
shop some place?

Mr. ALmAGUER. Yes, ma’am. There is no pump for a Hyster.

Mrs. Corins, No, 9.
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Mr. AumaGUER. Chevy T/0 transmission assembly, $450. If it was
bought we never received it.

Mrs. Corrins. No. 10.

Mr. AtMAGUER. The Warren hubs. I will only mention this one.
They were $245. They were bought. The only reason I mentioned it
was because they were bought to replace perfectly good working
hubs because Mr. Brown did not like the idea he had to get off the
truck and physically lock them in. So they bought the self-locking
ones.

Mrs. Coruins. This was just as far as you are concerned a useless
purpose?

Mr. ALMAGUER. Yes, ma’am.

Mrs. Coruns. OK. 1 notice that most of these—a lot of these
have the person that you ordered, I guess Mr. G.L. Baker—who is
Mr. G.L. Baker?

Mr. ALMAGUER. Gary Baker, he was a general foreman, in
charge of all the processing, the paperwork for purchasing.

Mrs. Coruins. Where is he now?

Mr. Awmacuer. To my knowledge, he has resigned from the
employ of the company.

Mrs. CoLrins. When did he resign? Recently? A year ago?

Mr. ALMAGUER. Recently.

Mrs. Corrins. Thank you very much.

No. 11.

Mr. ALMAGUER. GM carburetor, at $359.31. I have seen the car-
buretor come in, it was put in one of the lockers——

Mrs. Corrins. You saw them put it in a locker?

Mr. ALMAGUER. Yes.

Mrs. CorLins. Personal locker?

Mr. Aumacuer. No, not personal locker. The storage lockers we
have in the shop, and that disappeared from the shop.

Mrs. Corrins. How much shrinkage have you noticed in invento-
ry that has disappeared? You keep an inventory of small parts, so
you couldn’t measure the amount of shrinking, right?

Mr. ALMAGUER. Usually what disappeared the most was oil.

Mrs. Coruins. Qil?

Mr. Atmaguger. Yes, ma’am.

Mrs. Corrins. OK.

Let me yield to the gentleman—one moment. If there was no in-
ventory, it would have been impossible for you to determine wheth-
er or not 5 percent of the inventory was shrinkage in a given year,
for example, right?

But you were able to notice, you put something in the storage
locke;, that it wasn’t there when you went back to see it again,
right?

Mr. Aimacuer. When you go to the lockers every day, you learn
there are certain things in certain places, and then all of a sudden,
you open it up and it hits you, you say, wait a minute, there was
something here.

Then you look back into it, and you realize something was miss-
ing.

Mrs. CorLins. Thank you.,

Mr. Kleczka,
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Mr. KLEcZKA. Going back to GM, on invoice 11. Do you have a
vehicle in inventory that would accept that type of carburetor?

Mr. Prrts. Maybe I can answer it a little better. That particular
carburetor was a four-barrel carburetor, and the vehicles that we
had in the shop at that time, the only one that it would fit was a
red Suburban; which already had a new carburetor on it.

Mr. KLeczrA. Do you know why this was ordered?

Mr, Prrrs. Personally, I believe it was ordered for somebody who
wanted to use it for something else.

Mr. KrEczka. One last question, Madam Chair.

On the invoice where it states ship via, it says applicable refrig-
erator truck. Is that an error?

Mer. Prrts. I believe it is an error.

Mr. Kieczka. Thank you, Madam Chair.

Mrs. Corrins. Most all of these say applicable refrigerator truck.
Do they keep these things cold or something?

Mr. ALMAGUER. No. I think they are thinking of the commissary
vehicles which are refrigerated.

Mr. Prers. If T could address one thing at this time, when these
parts came in to the maintenance department, we were doing work
on 16th Street vehicles and a lot of support vehicles.

Now, at that time, I took it upon myself to enter, receiving those
items in logbooks we were keeping day by day. So, there were
records being kept of the incoming material, and we would also
Wrilte in those logbooks whenever we used parts out of those mate-
rials.

There were some records being kept on it. ‘

Mrs. CoLLiNs. What happened to those records? The prosecutor
said he couldn’t find any records—the State’s attorney.

Mr, Prrrs. When the internal investigation unit of Amtrak start-
ed their investigation, I was terminated by the company.

Mr. Almaguer would be better capable of answering that.

Mrs. CorriNs. Can you answer that question?

Mr. ALMAGUER. Yes, ma’am. Those records were kept on the
desk of the shop foreman.

Mrs. Corrins. Who was the shop foreman?

Mr. ALmaGUER. Mr. John Durst was the shop foreman. Those
were kept on top of the desk. They were there for us to write off
every day. I know through conversation with one of my coworkers
that he let Mr. Steil know of the existence of those records.

The one logbook, the recent one, disappeared overnight.

Mrs. Corrins. The records disappeared overnight?

Mr. ALmMAGUER. Yes, ma’am. I was harassed and given a hard
time because they felt I had taken those records out. '

Mrs. Corrins. Why did they think you took the records?

Mr. ALMAGUER. I don't know, but they blamed me. When I start-
ed getting a hard time, I got in touch with Mr. Steil and told him
that I was given a hard time because of those records. I asked him
if he came in and took the records. He said “come on now,” he
said, “You know I couldn’t give you that answer.”

At a later time, he came and asked specific questions that he
had, I knew were in those records. There were also two more books.

Mr. Durst, upon learning of the disappearances of the first log-
book, he took the other two logbooks that were in the desk drawer
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and he removed them and took them upstairs, left the office in the
direction of Mr. Brown’s office.

That is the last I seen of those two other books.

Mrs. Corrins. Do you feel you were being set up, because they
accused you of taking the books?

Mr. ALmMAGUER. No, not necessarily, not being set up. I never had
any fear of that. I think they were just terribly annoyed, and they
were trying to intimidate me into turning in the records if I in

fact, had them.

Mrs. Coruins. Why does—you didn’t—when you say you didn’t
have them, were they still giving you a hard time? Are you still
with Anitrak? ‘

Mr. ArMAGUER. Yes, ma’am, still with Amtrak. No, I wasn't
really given a hard time, but I wasn’t trusted as I was before. Let’s
put it that way. '

Mrs. Coruins. Let’s go on. I want to get through these before we
have to rush off here.

No. 14.

Mr. ALMAGUER. I see entry No. 8, the Chevy radiator, rebuilt for
$165. We never had a radiator rebuilt from a Chevy. The other
ones I can’t read too well.

Mrs. Corrins. What about No. 15?

Mr. ALMAGUER. I only see two check marks on 15. I can’t under-
stand that 15.

Mrs. CorLins. On the fifth one down, it says 7.5-foot snowplow
complete.

Mr. ALmaGUER. Yes, the 7.5-foot plow, that was bought for a
truck we had rebuilt from scratch. It was a company truck. They
purchased that plow and it was installed on that particular vehicle.

The vehicle was personally used by Mr. Brown for commuting to
and from work, and basically—the basic use of that plow was for
his own personal use. It was used on ccmpany property on two oc-
casions by the manager. The manager used to go out there and
plow the streets.

Mrs. CoLuins. Are you saying the plow was only used twice?

Mr. ALMAGUER. In the company? Yes, ma’am, only used twice for
the company.

Mrs. Corrins. And the rest of the time where was it used?

- Mr. AumaGuEr. He took it home. Apparently, he used it for his
own personal use,

Mrs. CoLrins. Was that a common practice of taking things that
belong to Amtrak to people’s homes for personal use?

Mr. ALmaGUER. Up to about last month, and assistant managers
had vehicles to commute:

Mrg;. Corrins. Did they have permission to do that or they just
did it?

Mr. ALMAGUER, I am unaware of whether—one way or the other.

Mrs. Coruins. All right.

What about No, 19, the fourth one down?

Mr. ALMAGUER. I can’t make this one out.

Mrs. Coruins. Gas tank.

Mr. ALMAGUER. I think I am confused on this one.

Mrs. Coruvs. I am skipping over some,
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Mr. Aumacuer. OK. This gas tank and bracket for $414.21, that
particular tank was bought for the same vehicle in question—same
vehicle that the plow was installed. Mr. Brown wanted two tanks
on that vehicle. They bought——

Mrs. Corvins. Did he need two tanks on the vehicle?

Mr. ALMAGUER. If you go off the road and you want to go across
the country, it is always nice to have 22 gallons of gas to spare.

Mrs. Corrins., OK.

What about——

Mr. ALmMaGUER. When they hought the tank, the tank was the
wrong model. We were ordered to modify the tank and install it.
The modification was impossible hecause the way the tank was
built and the locations that we had to our operation where to put it
in the truck. :

So, after useless numbers of tries and trying to install it on it,
they just threw it away.

Mrs. Coruins. Threw it away?

Mr. ALMAGUER. Yes, ma’am,

Mrs. Corrins. The whole gas tank?

Mr. ALMAGUER. After we had tried to modify it, they couldn’t
return it.

Mrs. Corrins. Let's go to No. 22.

Mr. Prrrs. Madam Chairwoman, while we are on that invoice No.
19. Madam Chairwoman, that was purchased from Warshawsky &
Co., and was shipped in from California. It was a special tank,
fthen we received it, it didn’t fit the vehicle, so it had to be modi-
ied.

This particular tank on this invoice never came into the 16th
Street facility.

Mr. A1mMAGUER. I neglected to see the date on it. I realize that
now.

Mrs. CorriNs. Where did it go? It did not come into the shop at
this time?

Mr. Prrrs. It did not come into the 16th Street shop.

Mrs. CoLLiNs. What about No. 22?7

Mr. ArmAGUER. There is——

Mrs. CorLiNs. Let me interrupt at this point. That is the second
sef[:R?f beD]s. We have to go. We are going to recess for 15 minutes.

ecess.

Mrs. Corrins. Mr, Almaguer, the subcommittee will reconvene. I
Jjust have three more I want to go through. There are others here,
but I want to do these three.

No. 22 is the one we were looking at when we left.

Mr. ALMAGUER. Let me look at that. I have been looking at this
one, No. 22. I see all the entries there. The only entry I have ques-
tioned here is a central booster at $992.50. I have asked around to
some of my coworkers if they know what a booster is. I don’t know.
They don't know.

All T can tell you, a central booster can be a hydraulic piston, a
lritrge one, or gas-driven generator used to jump batteries of vehi-
cles.

If that is the case, neither one were received,

Mrs. Corrins. Thank you.

No. 25, the second item.
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Mr. ALmacuer. Here, again, we have a Continental six-cylinder
assembly for $1,173. This work has never been done on that piece
of equipment that has a Continental engine.

Mrs. CoLLiNs. Would you repeat that, please?

Mr. ALMAGUER. We have what they call a Pettibone Mercury
forklift. It is the only forklift that is equipped with a Continental
engine. That engine has never been changed.

Mrs. CorLins. | see.

And the final one I want to ask about is No. 35. The reason why
I ask about it is because I notice it is from a different place alto-
gether, it is from Chicago Pneumatic. Were there a lot of purchases
as far as you know from Chicago Pneumatic?

Mr. ALmMAGUER. We have quite a bit of air equipment. That is
what they deal in.

Mzrs. Corrins. You can see it——

Mr. ALMAGUER. Yss, I can see it. It is what they call a No, 5
impact wrench worth $1,004. The date of this invoice is April 16,
1983. Prior to going into the maintenance shop, I used to work with
that spine impact wrench.

We had one. If there was another one bought on April 1988, it is
news to me because there is still only one there,

Mrs. Coruins. Thank you.

I have other questions, but I have certainly used much more of
my time than I should have. Let’s move on to Mr. McCandless.

Mr, McCanpress. Thank you, Madam Chairwoman. What I
would like to do is to go through the process. The receipt of what
appears to be the document that the receiver brings back to the fa-
cility with the part.

And those are, as I understand it, copies of what is then turned
in at the facility to the person keeping track of purchases for pur-
poses of reconciling at the end of the month the amount owed to
the purchase agency.

When one of these items is purchased, whatever it may be,
whether it is from Mutual Truck Parts or Chicago Pneumatic or
whatever, the normal procedure is what? A particular person goes
downtown, picks that up, comes back with it.

What is the procedure?

Mr. ALmaGUER. The procedure we learned to follow there was
anything I needed or any other machine is needed, we usually
went to Mr. Durst. Mr. Durst went to Mr. Baker to make a requisi-
tion. The purchase order was made or a request for a purchase
order, and they put the order through, I believe it is 14th Street,
Mr. Myers, I think it is, with a blanket purchase agreement they
just went directly to Mutual.

Mr. McCanbress. I understand that. Let's say now we have re-
quested of management an item, whatever it might be.

Mr. ALMAGUER. As I say, as far as I knew, I went to Mr. Durst,
Mr. Durst went to Baker——

Mr. McCanpress. Let me. finish, please. The authorization was
given to go ahead and purchase the item on the blanket purchase
order. The item was purchased and brought back to the shop.

Mr. ALMAGUER. Yes.

Mr. McCanpress. The item had accompanying it one of these in-
voices; correct?
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Mr. ALMAGUER. Sometimes it did, sometimes it didn’t.

Mr. McCanbLEss. Give me a for instance when they didn’t have
something coming back.

Mr. Aumacuer. All right. We received, I believe, three-quarter
im%flct wrenches, they were in the box, there were no papers along
with it.

Mr. McCanbpress. Were you in a position in your job as a senior
machinist to observe every action that took place in the way of a
purchase coming back to the shop?

Mr. ALMAGUER. Unless I was occupied in one job or on vacation.
Most of the time I did see it.

Mr. McCanpLEss. When there was an invoice accompanying the
purchase, what happened to the invoice? Where did it go? Who
took it, where?

Mr. ALmMAGUER. I really don’t know, those things were handled
by Mr. Durst.

Mr. McCanbprEess. Mr. Durst received it, probably.

Mr. ALMAGUER. Yes.

hM})ﬁ McCanpress. What did he do with these, or are you aware of
that?

Mr. ALMAGUER. Well, he usually just, after I checked them out to
compare them, if everything that was on the invoices that came in,
he took the paper and he handed it directly to the general offices
on the third floor.

Mr. McCanpLESs. So, the invoice, if it came with the equipment
purchased, ended up on the third floor after reconciliation of the
purchase to what was actually received.

Mr. ALMAGUER. Yes, sir.

Mr. McCanDLEss. Explain to me what the third floor was.

Mr. ALMAGUER. The third floor is the general offices. That is
where Mr. Brown has his offices, his secretary, Baker, all the man-
agement, personnel-——

Mr;) McCanpress. Who on the third floor would receive the in-
voice?

Mr. ALMAGUER. Probably Gary Baker, because he was the—more
or less like the purchasing agent, I believe. He had the records on
his desk, stuff like that.

Mr. McCANDLESS. In paragraph 8 of your affidavit, you state that
you are in a position to observe or make all repairs made at the
facility, How many people are employed with you in the shop?

Mr. ALMAGUER. In the—— '

Mr. McCanpLEss. Your part of the shop.

Mr. ALMAGUER. In my part of the shop, there were several people
employed. Domingo Hernandez, Gregory Baxtrum, Thomas Myers,
" Rudy Durkavic, and Murry Pipchuck. At present now is Dennis
Daniels. He is the last one o come in.

Mr. McCanpLess. If I understand your affidavit correctly, you
are saying that you either observed or made all repairs that had
been made during the 4 years that you have been at this location.

Mr, ALMAGUER. Yes, sir, I would say that. I went in and out of
’.chgz shop, or I was actually doing the Job or assisting on doing the
job. :

Mrs, CoLLINs, In paragraph 42 of your affidavit you list the items
which you mentioned to Cook County State’s attorney, Tom Smith.
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In that paragraph, you state that Attorney Smith expressed sur-
prise regarding the listed items.

You also state that Attorney Smith was basically relying on Am-
trak’s investigation and did no separate investigation of his own.
Would you please read the items on the list about which you talked
to Mr. Smith?

Mr. ALMAGUER. Mr. Smith would talk about missing traction
motors. We discussed 20 to 25 locomotive governors. There was sal-
vageable scrap metal also discussed. And this large number of
metals that were missing, things that we discussed with Mr. Smith.

Mr. McCanpress. Of these items listed, which of these did you
report to the Amtrak investigator?

Mr. ALMAGUER. Large number of tools and expensive brass,
copper, things like that, metal—salvageable metal.

Mr. McCanpress. All of the things you describe in your affidavit
refer to events that occurred during the period that James Brown
was the manager of the 16th Street facility. Is that correct?

Mr. ALMAGUER. I didn’t quite understand, sir.

Mr. McCanpress. I didn't say it very well. In your affidavit that
you gave us, all of the events that you referred to during that
period was when James Brown was manager of the 16th Street fa-
cility, is that correct?

Mr. AimacugR. That is correct.

Mr. McCaNDLEsS. Is Mr. Brown still employed by Amtrak?

Mr. AtMAGUER. I don’t know, sir.

Mr. McCanpress. In your opinion, does this procurement abuse
continue?

Mr. ArmAGUER. There is no evidence of it right now. Mr. Gil
Bruno, the present manager, is keeping a very low profile.

Mr, McCaNDLESs. A point I keep coming back to, and I am not
trying to play detective or public defender or anything like that,
but the question keeps popping up, why didn’t you tell Amtrak
about the traction motors and the governors?

Mr. AtmaGUER. All right. When I was interviewed by Amtrak in-
vestigators, I really mostly answered questions, I didn’t actually
volunteer too much information, simply because being—working at
their Gestapo type rulers, I didn’t trust them. There was an inves-
tigation ordered by management to investigate management.

I did not trust them.

Mr. McCanprLEss. I must confess to you, I have a little difficulty
here because an investigation is only as good as the information
that is available can develop from.

It is one thing to talk about, well, this investigation or that in-
vestigation, but if on the one hand, we said we didn’t tell them
this, we told them that, and then later on we say, well, the investi-
gation would have been more complete and to the point if we had
been able to tell them everything, the credibility of the whole proc-
ess here as far as the procedures within Amtrak itself and how
things are investigated becomes somewhat compromised.

That is why I am asking these questions of you. Do you have
something, Mr. Pitts?

M. Prrts. Yes, I do. Maybe 1 can shed some light on this. At the
time this was going on, Amtrak had just finished an investigation
ordered by Mr. Claytor into employee abuses,



56

N{;r. McCanprEss. This is what we refer to as the Henderson com-
mittee. '

Mr. Prrrs. Yes, it would. I was urged along with a lot of members
in my machinist union to testify at this particular investigation.

It was conducted, I believe, at a Holiday Inn on Halsted Street in
Chicago. We went down there and testified and all this was sup-
posed to be done in top secret. Nobody was supposed to know what
we said to these investigators and people appointed by Mr. Claytor.

Not more than 24 hours after walking out of that meeting with
Mr. Claytor’s hand-picked investigators, the reports were sitting on
Mr. Brown’s desk.

My men were called into Mr. Brown’s office and severely criti-
cized for talking to these people. Not more than a couple weeks or
a couple months after that, lo and behold, another investigative
‘committee comes around, internal investigation, conducting an-
other investigation, and I can tell you, sir, that my men were
afraid to go in and talk to them.

Now, as far as the other information that you were talking
about, this meeting with Mr. Smith in Chicago in the district attor-
ney’s office, all three of the people here attended that meeting,
myself, Mr. Almaguer and Mr. Johnson, and we had this meeting
because we were severely upset over the fact the State’s attorney’s
office in Chicago was dropping the charges against Mr. Brown.

We called for an appointment and go down to talk to this man to
try and find out why they could only uncover $3,000 in theft when
between the three of us, internal investigation was made aware of
all those documents on that piece of paper. They were made aware
of the missing traction motors, they were made aware of the miss-
ing scrap, and the deals being cut in selling the scrap. They were
made aware of the governors that were missing and made aware of
a lot of other things.

To be quite blunt, it made no sense to us. That is why we re-
quested the meeting and went down there to talk to the man. Now,
he told us that he was trusting Amtrak’s internal investigation be-
cause they were the moving party.

Amtrak came to his office and requested that the investigation
be conducted, and we again told them, and we reiterated our posi-
tion that all these things did happen, please check into, and he told
us to our face that he would turn this same information over to
Amtrak to find out what they would do about it.

And he said that in front of all three of us.

Mr. McCanpLess. In our affidavit, Mr. Pitts, in paragraph 19,
you imply that you attempted to get the FBI to investigate your
allegations. Is that a fair statement? Is that correct?

Mr. Prrts. Yes, it is. I called—my wife called the FBI to try to get
them involved in the investigation.

I\i[lr. McCanpLess. Because probably of what you have just shared
with us,

Mr. Prrrs. Yes, sir. And they informed us they would not get in-
volved in the investigation and waste taxpayers’ money in duplicat-
ing a State’s attorney’s investigation. And the State’s attorney in-
formed us he would not waste taxpayers’ money by assigning his
people to do the investigation when internal investigation of
Amtrak was conducting an investigation.
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Mr. McCanpLEss. I am going to defer to Madam Chairwoman. I
?ave to make a call here downtown. Maybe I can come back a little

ater.

Mrs. Corrins. We reserve the gentleman’s right to continue with
his questioning. We move on now to Mr. Kleczka.

Mr. Kreczra. Thank you.

Let me ask Mr. Almaguer or Mr. Pitts more about this internal
investigation. Was this before or after the State’s attorney’s inves-
tigation?

M}zl*: ALMAGUER. It was during the investigation when we went to
see him.

Mr. KiLeczrA, Was this the investigation conducted by the first
panel testifying before the committee, Chief of Police Ingalls?

Mr. ALMAGUER. Yes, it was.

Mr. KLeczga. You indicated that you turned over the documents
that the Madam Chairwoman recited from before to this group, the
various invoices?

Mr. AumAGUER, No, not invoices. We were interviewed.

Mzr. Ki1EczxA. Did you share that information——

Mr. ALMAGUER. I looked at one invoice. My attention was direct-
ed to a particular entry on that one invoice.

Mr. KLeczrA. Who produced the invoice?

Mr. ALMAGUER, Mr, Rhodes.

Mr. Kieczra. Mr. Rhodes did?

Mr. ALMAGUER, Yes, sir.

Mr. Kreczra. Did you share the balance of those invoices we
have in our file with the investigators?

Mr. AumacueR. No. No, we did not.

Mr. Prrrs. Mr. Kleczka, if I may, at no time did the internal in-
vestigation people inquire of us of anything other than one specific
line item on one specific invoice. They never included us—through-
out the whole, entire investigation.

Mrs. Corrins. Throughout the entire investigation, you were only
shown one invoice and one item on that invoice?

Mr. Prers. That is correct.

Mrs. Corrins. Thank you.

1 yield.

Mr. Kreczka, However, when you were interviewed by the chief
of police, did you not indicate that the other irregularities were
transpiring and give some examples?

Mr. ALMAGUER. Yes. There was just a verbal conversation in-
house. We were talking, they asked most of the questions.

Basically, we confirmed what they were asking.

Mr. KrLECczKA. Give the committee a flavor of some of the——

Mr. ALMAGUER. They asked me, did I know of any Amtrak pur-
chased stereos going into the vehicles, which I answered yes.

Then they asked us—they asked me if John Durst took time off,
stuff like that. I said yes, I was mostly confirming.

Mr. KreczkA. The conclusion of their report was that there was
3,000 or 3,500 dollars’ worth of property that was stolen or missing.

Now, looking at these invoices, only two of the invoices total that
amount. Did they talk about any other large items that weren’t
part of their final report?



58

Mr. ALmMAGUER. In my interview with Mr. Rhodes—I had two
interviews—in my interview with Mr. Rhodes, he kept on asking—
asked questions about lerge repair work done to a particular
Hyster vehicle, which I replied the only work done to that vehicle
was routine maintenance.

On the one invoice he pointed out to me, that one entry, they
had $240 repair for a radiator, which was never done.

Mr. KLECzRA. Mr. Pitts, in your affidavit before the committee,
you were asked at one point by Mr. Rhodes whether or not you
knew of any drug trafficking.

bCan? you recall for the committee what that conversation was all
about?

Mr. Prrrs. At our initial meeting, Mr. Rhodes—at the end of our
first taped session, rather—Mr. Rhodes requested that since I was
local chairman of the machinist organization and that since I had
just come back from termination, that I would be sort of made
aware of certain irregularities in the Amtrak system.

In other words, if 1 witnessed or heard of any illegal activities
being conducted that I should try to persuade these people to come
before him, provide him with the information to investigate.

I informed him that I would be glad to do that and that—howev-
er, if the individual chose to remain anonymous, I would have to
accept that and he would have to believe me in the fact that I
couldn’t reveal the identity of the people coming forward with the
information.

After that meeting, I believe it was on August 23, we had another
meeting. I called him and informed him I indeed had some infor-
mation for him from some anonymous sources I wanted to relay.
On that date, he came down to the facility, approached one of my
men who happened to be in the parking lot at the time, and in-
formed him he wanted to see me.

I went into the parking lot and he requested I go down and have
another taped interview. I told him I would be glad to do that.
However, I would have to inform my general foreman where I
would be going.

I so informed my general foreman. However, when I was walking
}a)lyifay to go back in the facility, Mr, Baker pulled up in his automo-

ile.

When I come back out, Mr. Baker had just finished a discussion
with Mr. Rhodes and I got into Mr. Rhodes’ car and drove over to
the 14th Street facility where the security offices are located.

We had our taped interview, I came back—at the taped inter-
view, I provided him with a picture of a general foreman’s truck
being painted in the paint shop. I provided him with some informa-
tion about a Mr. Kramer obtaining central heating and air-condi-
tioning units for his home, and I provided him with some informa-
tion about, I believe it was a Mr. Driscall receiving Mercedes-Benz
parts for his automobile and Amtrak was paying the bill for them.
I relayed all that information to him. It seemed to me he would
check it out,

After I had finished that, he asked me if I knew if Mr. Baker was
conducting any drug trafficking in the vard, I told him I was not
aware of any drugs being sold in the yards, but I would certainly
check it out for him.
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He also indicated to me at that time that there was some kind of
a connection on some kind of drug trafficking on the L.A. trains
from L.A. to Chicago. I told him I had no information on that. I
work the diesel house, I don’t work the yards.

When I returned to the facility, my general foreman called me
into the office and informed me he was docking me for the pay for
being away from my job for this time. I protested that, but in light
of the conditions that we were working on at the time, I didn’t ad-
dress it in a written form.

I got a call that afternoon from labor relations asking me what
was happening. And when I asked how they got involved in it, they
told me that the—evidently—there was a call made from 16th
Street down to corporate offices downtown to the effect they
wanted me removed from service because I left the facility to talk
to Mr. Rhodes, and they were trying to take action to terminate me
at the time for it.

.Mr.?KLECZKA. Did you ever appeal that rule to any of your super-
visors?

Mr. Pirts. Again, at that particular time, there was a deluge of
grievances I had to handle. Since the monetary portion of it
amounted to $15, I chose not to bring it up.

Mr. Kreczra. Going back to the actual drug questions on the
part of Special Agent Rhodes, you indicated to him that you were
unaware of drug trafficking but you would check it out.

Did you ever check it out further?

Mr. Prr1s, Started to, but I basically lost faith in the internal in-
vestigation of Amtrak.

Soon thereafter, we learned the State’s attorney’s office was
dropping charges against Brown, and I know for a fact all this in-
formation was turned over to him. We all became suspicious.

Mr. Kreczka. You didn’t——

Mr. Prrrs. There wasn’t any. Before I got involved in checking
anything out, we got the report. It states: “Attorney was dropping
the investigation and charges against Mr. Brown.”

With that in hand, I couldn’t get any information out of anybody
for special agents.

Mrs. CorrLins. Will the gentleman yield?

Mr. KLECzKA. Surely.

Mrs. Coruins. I want to ask about a previous point. You men-
tioned you were talking to Mr. Rhodes.

Were you ever asked to talk to any of the internal investigation
unit people after that?

Mr. Prrrs. No.

Mrs. Corrins. Did you by chance mention to Mr. Rhodes that you
had been docked because you had spoken with him?

Mr. Prrrs. I see no use in it. Like I say, he lost all credibility
with my men and myself.

Mrs. Corrins. Thank you.

I'yield.

Mr. KLEczraA, Thank you. ,

Mr. Pitts, you indicated that in your meeting with Mr. Rhodes
you gave him evidence that a central air-conditioning unit was pur-
chased by Amtrak for someone’s personal home, that Amtrak or-
dered Mercedes’ parts, and I assume Amtrak has no Mercedes
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laying around, and that you also had a photograph of a truck taped
up for painting.

Were any of those three items in the final investigative reports
as being items they found to be true?

Mr. Prrrs. Mr. Kleczka, we have never seen any final investiga-
tive report from Amtrak.

Mr. KrEczKA. Maybe we can ask Mr. Rhodes what the followup
was to those three items, should he come back.

Mrs. Coruins. They will be available for subcommittee recall.

Mr. KrEczkA. Thank you, Madam Chair.

That is all I have at this point.

Mrs. Coruins. The gentleman has reserved his right to continue
his questioning.

Mr. McCandless.

Mr. McCanbprgss. Thank you.

We talked about the incident where the invoice was—I would
like a clarification.

In paragraph 23 of your statement, you state that Mr. Rhodes’
hand was covering much of the invoice so I could not see many de-
tails.

What I need to know from you for the record is, by that state-
ment, did you mean that his hand was in the way, blocking your
view, or do you mean he was hiding things from you?

In your opinion, give me your Synopsis.

Mr. ALMAGUER. In my opinion, he had his hand over the invoice
pointing something out, not trying to block something.

Mr. McCanbptess. Thank you.

Mr. Pitts, in paragraph 13, you describe air-conditioning equip-
ment from Jamieson Engineering, including, to the best of my
knowledge, Mr. Rhodes never followed up on this information.

How would you respond if I were to say that Mr. Rhodes did
follow through, contacting several relevant sources and concluding
the allegation had no basis?

Mr. Prrrs. Sir, all I have to say to you, I was never made aware
of it. I was made aware of a possible misappropriation of funds and
by his own request, I divulged that information to him.,

Again, I told him the source for that was not very reputable at
the time I told him and the people that made the allegation were
requested to remain anonymous.

The reason I pointed it out is, at the same time I produced the
picture of a truck being painted in an Amtrak shop, that was not
an Amtrak vehicle. To this day, the owner of that truck is still a
general foreman at the 16th Street facility.

Mr. McCanpress. In paragraph 21 of your statement, you say
that 4 months ago, your general foreman, Wayne Noakes, informed
you 50 traction motors were missing.

Do you personally know that the traction motors were missing,
or did you at the time? Did you see them taken yourself?

Mr. Prrrs. Mr. McCandless, first I would like to explain to you
what a traction motor is. I don’t believe——

Mr. McCanpLEss. It is not something you can put in your pocket,
I know that.
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Mr. Prrts. It weighs in the vicinity of 3,000 pounds. It is approxi-
mately 3 feet high and 5 feet wide. It is an electric motor, 600-volt.
electric motor.

It is not something you can pick up by yourself, and it is definite-
ly not something you can put in your car.

The reason that I was made aware of the motors missing is in-—
at that time, I was occupying the position of machinist on a drop
table. It was my responsibility to change these motors.

At numerous times in prior months to this, we ran out of trac-
tion motors. There were times we just didn’t have any traction
motors.

We maintain 72 locomotives out of the Chicago facility, maybe 50
percent of the Amtrak fleet. To run out of motors in a facility that
does 50 percent of the work for the Amtrak fleet sounds a little
strange to me, so I start inquiring as to where these motors are at.
Why are we running out of motors?

And my general foreman told me that the parts department at
14th Street cannot account for 50 traction motors, that according to
the records, we were supposed to have 50 motors in stock, and we
have none.

Mr, McCanpress. Then it was information passed on to you by
your foreman.

Mr. Prrts. Yes, sir.

Mr. McCanpress. Thank you, Madam Chairwoman. I think that
is adequate for the time being,

Mrs, Corrins, Mr. Pitts, what do you think happened to those
motors that you can’t pick up and put in your pocket and 50 are
missing? Where do you think they went?

My, Prrrs. In my own opinion, these motors, in order to be re-
moved from the facility, would have to be moved on a flatbed trail-
er. The movement of them would be quite obvious.

You couldn’t move them at night because they don’t move the
trucks out at night; they would have to be removed in the daytime.

I don’t believe that those motors were ever removed from the fa-
cility because I don’t believe they ever came to the facility.

In my personal opinion, I believe the trucks were rerouted or
sent to another facility or somehow got sent to another area, but
the bills serit to Amtrak and approved.

There was a time just prior to this where the manager of 16th
Street, Mr. Brown, used to brag about being able to collect $5,000
in motor and scrap metal. HHe made common knowledge of the fact
it was one of his sincere desires to open up a locomotive rebuild
facility, that he was tooling up.

In other words, he would buy tools for the facility and order
twice as much as we needed, and we would never see them. There
were tools that he would brag about ordering that we knew we
never received,

At this particular time, Mr. Brown is holding the position of fa-
cility manager for Chrome Crankshaft, which is in Silvis, IL, to re-
build switch engines, and who sells traction motors.

Mrs. CoLuiNS. In your opinion, that would not be considered a
small tool and therefore an inventory would be always kept of
those items.

Mr, Prrrs, That is correct.

56-320. O—86——3
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Mrs. Coruins. I have another question of Mr. Pitts—we will ¢ome
back to that.

Mr. Owens.

Mr. Owens. What is the cost of a traction motor approximately?

Mr. Prrrs. Mr. Owens, my information, a new traction motor
costs in the vicinity of $25,000. It is scrap traction motor because it
is mostly made up of copper and expensive metals,

A traction motor that is garbage is worth approximately $5,000.

Mr. Owens. Do I understand correctly, you say there were 50
missing—these were new? They never came in?

Mr. Prrts. New or rebuilt. It is physically hard to scrap a trac-
tion motor. They are solid steel. There is brass inside and there are
expensive metals inside.

You won’t normally throw something away that has salvage
value, so no matter what happens to the motors—I can’t in my
mind imagine what could happen to a traction motor that is that
size that would cause them to be garbage and thrown away. Usual-
ly, they are rebuilt.

For that amount of money, you would take that motor and re-
build it. They rebuild diesel motors all the time. It is no big secret.

Mr, Owens. Speaking of scrap, Mr. Johnson, I understand you re-
ceived an award from President Claytor, you received the Presiden-
tial Achievement Award for saving the company through the
switcher rebuilding program.

Can you tell us about that?

STATEMENT OF KENNETH JOHNSON, MACHINIST TECHNICIAN,
PAINT SHOP, AMTRAK

Mr. Jounson. I did. We would gut these switches and remove all
old wiring, copper, brass, and it would all be restored in a corner of
our shop.

On several occasions, me and Gary Baker would load this scrap
onto a company vehicle, and in turn—three occasions I went with
them, we went to scrap dealers to turn it in.

On one occasion we turned in scrap metal, we received between
$700 to $800. On another occasion we turned in six locomotive radi-
ators, we received $100 a pair.

On another occasion, I was with them when we received a receipt
to turn into a currency exchange to receive the money. I was with
Mr. Baker when he turned in the receipt and we received between
$500 and $600, and there were several occasions he left with the
scrap copper himself.

Mr. Owens. Can you slow down?

Are you talking about official transactions? When you say we re-
ceived, you mean officially the company was paid——

Mr. JornsoN. No, sir. He received the money, Mr. Baker. This
was their pocket money.

Mr. Owens. But you were accompanying him?

Mr. Jonnson. I would accompany him to help unload it because I
was the lead technician in the shop. All this stuff came out of the
switchers we were rebuilding, so T was very familiar with what
they wanted to do with it.
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I was told to store all the scrap metal, and once the switcher was
stripped of all the scrap, metal, to inform Mr. Baker and he would
in turn come down, we would load it up.

Mr. Owens. So the fact you received this award from the presi-
dent means the people knew about this program and they knew
about the scrap, the scrap metal?

Mr. Jounson. I don’t believe Mr. Claytor and his staff knew
" about the scrap metal, but Mr. Brown and his staff knew of it.

Mr. Owens. You saved $1 million per year—how was that fig-
ured? Is that the cost of the scrap metal reclaimed, also figured
that or did you really save much more?

Mr. JounsoN. I am sure we saved them a lot more money, and
that was just through their leasing Conrail switcher engines at the
time, They had, I imagine, a yearly lease on them.

We eliminated that, and the switchers that we did have had all
obsolete parts, and when they did go down, it was hard to get a
part. There was a lot of downtime on them, and with this rebuild
we put in, all modern-day equipment.

Mr. Owens. I understand this process in the same yard you gen-
erated a lot of scrap tungsten also?

Mr. Jonnson. The tungsten was out of another shop. The one
time I was at a scrap dealer with Mr. Baker, the owner of the scrap
company was—I never seen the man before, but he came out of the
office and he was familiar and he approached Mr. Baker and called
him lc)iy,his first name and said, “Gary, scrap tungsten is up to $3 a
pound.’

I was right there, and Mr. Baker was surprised and kind of em-
barrassed that the man had said that to him, and he changed his
subject real fast to golf.

And scrap tungsten would be generated through the wheelhouse
on the wheel true in the machine, which cuts the car wheels and
locomotive wheels.

Mr. Owens. A few pounds or a large quantity?

Mr. Jounson. It should be a large quantity. These cutters are in-
dexed and changed at different times, various times.

In turn, these cutters were to be turned in to Mr. Baker to re-
ceive new cutters that were replaced on these, because each cutter
has at least 100 cutters on it for the wheel.

Mr. OweNns. So Mr. Baker was in charge of receiving——

Mr., JounsoN. Receiving the scrap tungsten and ordering the cut-
ters and handing the cutters out.

Mr. OweNs. As far as you know, the company had no particular
procedure or policy for dealing with disposal of that scrap metal.

Mr. Jounson. No, sir.

Mr. Owens. Scrap parts engine, did they have a policy?

Mr. Jounson. They have a scrap company they just dump the
chips into their dumpsters. As far as the rest of the scrap, I know
of no procedure, just thrown out in the dumpster, or whoever col-
lected the scrap at the time——

Mr. Owens. Mr, Baker could have been doing the company a
favor by getting rid of this stuff, is that right?

Mr. Jornson. If he would have turned the money in, yes.

Mr. Owens. Mr, Almaguer, will you explain the issuance of new
tool policy in 1980 and 1981 and Mr. Richard Kramer’s role in this?
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Mr. ALMAGUER. Yes, sir. At that time, most of the machinists
and the electricians of the skilled craft workers had their own tool
boxes and they kept their own tools. Most of the tools were inherit-
ed from the—in the railroads the individual came from, I myself
came from the Santa Fe. I had tools Santa Fe left behind.

Those tools were top of the line, Williams tools, Snap-On tools.
When the tool issuance was implemented, Mr. Kramer came down
and then went directly to one of my fellow machinists, the top ma-
chinist and the one who had the most tools. They came directly to
his box, they took everything out, inventoried everything, put ev-
erything in the tool rooms, and they did this with all the machin-
ists, all the electricians.

Now, from my experience from buying tools before I came to the
railroad, my friend had at least 10,000 dollars’ worth of tools. I
know they are very expensive, especially Snap-Ons and Williams.

All these tools were put—the tool case is built in two sections.
They have a back section which is always locked. All the tools
picked up from all the machinists and electricians were put in the
back and inventoried.

The front part of the tool case was then stocked for us to goon a
daily basis and sign out the tools. Right after the tools were collect.
ed, all the tools that were issued were inferior tools, nothing like
the tools they have collected, and I have not yet seen all the tools,
the Snap-On and the Williams tools, because they all disappeared
out of there.

Mr. Owens. So all of the good tools——

Mr. ALmaGugr. All of the good tools have disappeared out of
there. They are right now equipped with Conwell tools, which are
an inferior quality of the ones actually collected.

Mr. Owens. This happened in 19817

Mr. ALMAGUER. Yes.

Mr. Owens. Until now you still have inferior tools?

Mr. ALMAGUER. Yes, sir. We have had occasions, one socket, two
socket, that comes in as a snap on but not necessarily engine. It is
something that just happens once in a while.

Mr. Owens. Thank you.

I came in in the middle of your testimony. I didn’t quite under-
stand what you did that was so outrageous as to have you reduced
to the role of cleaning toilets.

Can you repeat again what led to your being harassed to that
degree?

Mr. Boyp. Yes. First, Gary Baker was my supervisor at that
time, and, as I said before, I talked to President Claytor’s commit-
tee, which you have referred to as the Henderson committee,

I talked to them concerning my pay scale, and if they could do
anything about it because I was a stationary engineer And from
this point, Mr. Brown and the third floor—when I say the third
floor, I am talking about Mr. Brown and the assistant manager and
Mr. Gary Baker.

They were aware that I had went down and talked to Mr. Hen-
derson’s committee, and they thought I had said something nega-
tive about him and his operation, which was not true. I was talking
about my own personal problem that I had with Amtrak concern.
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ing a difference of opinion of pay scale from being a stationary en-
gineer on one side of the river, being a laborer on the other side.

Mr. Brown misunderstood. Gary Baker threatened to fire me.

I talked to Mr. Henderson, and one of his corepresentatives from
Mzr. Claytor’s committee. They came to the job, they talked to Mr.
Brown, and from that point—that was 1 year ago—I have been
having nothing but repercussions.

Now, at the same time I walked up on Mr. Gary Baker, he was
loading brass and wanted to pick up new pickup trucks. At that
time he saw me. He sent me on an errand by giving me his keys
and he told me to give these keys to Mr. Brown in order to get rid
of me while he was loading his brass. :

When I gave Mr. Brown his keys, I said, “Gary Baker sent you
his keys.” I said I don’t know anything about it. Why did he send
them? I said I don’t know. Later, when I went back and saw Mr.
Baker, the brass was gone.

As I said, with that, me talking to the committee, seeing him
load his brass, I have had continuous problems to the point where I
thought perhaps my 87 years would be terminated any day.

Mr. Owens. You were reduced from a stationary engineer. That
was the title you had before?

Mr. Boyp. Yes, sir.

Mr. Owens. What kind of reduction is that? What kind of drop?

Mr. Boyp. I was making $30,000 a year; now I am down to mayle
$20,000 a year, So one-third.

Mr. OweNns. Did you appeal this decision?

Mr. Boyp. I appealed this to everyone I knew in Chicago labor
relations and all the—everybody who I talked to; Mr. Henderson’s
committee, the union. I went from A to Z and I got the same con-
versation, that they would look into this, but I never got a re-
sponse,

Mr. Owens, You assume it is just a belief you talk too much?

Mr. Boyp. Yes, sir.

Mr. Owens. No further questions.

Mr. Kueczra. We were told this morning there is no inventory
system in place. There is now an inventory system in place for
small tools. Are any of you gentlemen aware of that?

Mr. ALMAGUER. There has been an inventory system for small
tools since 1982, sir. Can I add something to that?

Mr. KLeCczKA. Sure.

Mr. ALMAGUER. Monday, a few days ago, my shop, the mainte-
nance department, including the performance, were requested to go
to the general performance office and we were then ordered to do
another full inventory, to be finished on that day.

Mr. Kieczga. Thank you. Mr. Delay.

Mr. DeLAy. Thank you, Mr. Chairman.

From the material I have read and heard so far, I think it is
pretty clear there were managers at Chicago’s facility, Amtrak’s fa-
cility, who took advantage of their position for personal gain. I
doubt that any member of this subcommittee questions that. My
problem is only the conflicting statements that I seem to be hear-
ing, and I would like to get them straightened out.

I think we can carry this out in an orderly fashion, Since you
were the last to speak, Mr. Boyd. You seem to feel that you have
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been harassed or placed in a lower position because you spoke to
the Henderson committee; is that correct?

Mr. Boyn. To a certain degree. As I said before, I hate to harp on
this question, but in my 87 years, which would be in July, I have
never had any discipline problems with management whatsoever. I
have never had any investigation or I have never been disciplined.

I have had one investigation in 37 years, and I never have been
disciplined in my entire life. So this last year, since Mr. Hender-
son’s committee started, as I said before, I have reached a point
where a month or two ago I figured I would never reach the 87 the
anniversary date because of harassment that I was receiving, Until
the last month where I believe the harassment has ceased or died
out, and I do believe this all came about because of my originally
talking to the Henderson committee, Mr. Brown’s misunderstand-
ing, thinking I was talking to the Henderson committee in a nega-
tive manner toward him, seeing Mr. Gary Baker load his brags——

Mr. DeLAY. I understand all that. Without going into it any fur-
ther, Mr. Almaguer, you spoke to the Henderson committee,
too——

Mr. ALMAGUER. No, sir. I was at Beach Grove, IN, at the time
going through schooling.

Mr. DeLAy. Mr. Pitts, did you? And Mr. Johnson, did you, too?

Mr. JornsoN. Yes. I spoke fo Mr. Faucett.

Mr. DELay. Mr. Who?

Mr. JounsoN. Mr. Faucett.

Mr. DeLAy. Have all of you been harassed because of that? Have
you lost your jobs and gone to a lower pay scale?

Mr. JouNsoN. Yes, I have been harassed and threatened on sev-
eral occasions since seeing their committee. One of the threats I re-
ceived from Gary Baker during these investigations after seeing
the Henderson committee was he had approached me a few weeks
after he came down and told me, “if anything happened to John
Durst within the next 60 or 90 days, I am personally coming after
you because if he goes down I am going down.”

Mr. DELAY. You are still working there, aren’t you?

Mr. Jounson. Yes. And I received a threat from Wayne Noakes,
my general foreman. He told me, because he was being groomed for
the assistant manager’s job at the time—he told me I had better go
over to the RTA, the Regional Transit Authority. and get a job or if
I stayed at Amtrak I had better carry a gun.

Mr. DeLAy. How about you, Mr. Pitts?

Mr. JornsoN. I would also like to add Mr. Noakes, his second
threat was he said he was going to end the Switcher Program,
demote from the lead technician’s position, and cut my pay and all
these are reality right now.

Mr. DeLay. You can answer things, too, Mr. Pitts, as a followup
question. Since then has management been removed and have
things changed?

Mr. Jornson. Not that much. The manager and assistant manag-
er we have now are keeping a low profile and as far as me dealing
with the foreman and general foreman, there has been weeks
where I actually do nothing. They don’t even talk to me or nothing,
I punch in and I stand around or I walk around for 8 hours a day.
They just don’t talk to me.



67

Mr. DeELay. They didn’t fire you either. Could they have?

Mr. JounsoN. They tried to.

Mr. DeLAy. Under the labor laws and labor agreement?

Mr. JounsonN. On one of the occasions they tried to have an in-
vestigation against me.

Mr. DeLay. But they didn’t?

Mr. JornsoN. No.

Mr. DeLAy. How about you, Mr. Pitts? You mentioned in your
testimony that you were terminated.

Mr. Prrrs. That'’s correct.

Mr. DELaY. Why were you terminated?

Mr. Prrrs. Oh, boy.

Mré DeLAy. Were you terminated because of these two investiga-
tions?

Mr. Prrrs. I was terminated because of Mr. Brown. I am now and
was for the last 4% years local chairman of the machinist union. It
is my duty at the 16th Street facility—it is my assigned job actual-
ly as being local chairman to be Mr. Brown’s counterpart.

In other words, if there is a dispute, if there is an investigation, a
trial, or anything that happens to a machinist in that shop, I have
a legal obligation to defend the man. In so doing Mr. Brown termi-
nated me for being local chairman. I served 15 months on the
street. The union fought the case all the way through arbitration.
The arbitrator made a ruling although Amtrak discriminated
against me that I did nothing wrong in his opinion. That was faced
with the situation where Amtrak management was giving me con-
flicting orders. I couldn’t do both orders that they were giving me.

I chose to carry on Mr. Brown’s orders because he was the senior
of the two people. They charged me with insubordination in violat-
ing a direct order. There was a whole page of charges at the inves-
tigation. The arbitrator put me back to work and said—again I was
discriminated against, and I basically conducted myself in a proper
fashion. However, he withheld my pay.

In our union agreement one of the rules states if I am found not
guilty I am supposed to be made whole for all losses. In effect the
arbitrator made an illegal decision. The union filed an executive
session order. Over a period of 12 months they kept repeatedly
filing orders, but the arbitrator——

Mr. DELay. If T can stop you, Mr. Pitts, it is obvious there is a
whole line of procedures you had to go through. And you feel you
were terminated because you were local chairman.

Mr. Prrrs. Right. What I am trying to say is this was before the
Henderson committee,

At the time, Mr. Claytor basically started the Henderson com-
mittee they came to Chicago, and I went down to talk to Mr. Hen-
derson personally. When I went down there, I brought a whole list
of people who were improperly terminated because the Henderson
committee was supposed to discuss employee abuses in Chicago.

We had approximately a 2-hour meeting. I voiced my opinions
not in only my case, but numerous other people who were and still
are in the same position as I am, and he made a lot of notes and
wrote a lot of things down. However, I was unemployed at that
time by Amtrak so there was no direct retaliation against me.
However, I was told by numerous of my members who went down
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there to state their cases that were employed, again that those re-
portis from the Henderson committee were on Mr. Brown’s desk the
next day. Mr. Brown showed them to them.

Mr. DeLay. Did any of you see those reports on Mr. Brown’s desk
or know for a fact that you saw those reports in the hands of Mr.
Brown? Do you, Mr. Boyd?

Mr. Boyp. I didn’t see them, but I was told they had discussed
my case with Mr. Brown. But they did do that with my permission,
because this concerned pay. Let me clear one thing, too, I don't
want to mislead the committee for you. The pay scale cut came
prior to—it had nothing to do with Mr. Henderson’s committee. I
want to make that clear.

This pay cut came in 1982 when I was in the 21st Street yard,
and when I was transferred over to the 16th Street yard, that’s
when I got the pay cut and was reduced to a laborer with no other
chance for advancement for another job.

Mr. DeLAY. I appreciate you clearing that up.

Were all four of you here when we were asking questions of the
first panel? I may be wrong, but I intended, if I did not do it, to ask
the investigators on the panel if they were told about scrap metal
and tools, the governors, the traction motors, And I didn’t even
know about the invoice problem, so I didn’t ask about that. And
they, all of them, said they were not informed of these problems.

Did you hear them say that?

Mr. Boyp. Yes, I did.

Mzr. JounsoN, Yes, sir.

Mr. Prrrs. Yes, sir.

Mr. ALMAGUER. Yes, sir,

Mr. DeLAy, I am trying to get things straightened out. Mr., Alma-
guer said that you told them about the scrap metal and the tools.
Is that correct?

Mr. ALMAGUER. Yes, I did.

Mr. DeLAy. Really-—in response to their questions, because you
said that you only answered their questions, that you didn’t offer
any information—which means to me that the investigator asked
you specifically about the scrap metal and——

Mr. ALMAGUER. I basically confirmed what they were asking, and
they were very thorough.

Mr. DeELAy. Was that in the case of the scrap metal, too?

Mr. ALMAGUER. I am sure it was.

Mr. DeLAy. Mr. Pitts, you said—and Mr. Almaguer said—that no
one told them about the governors or the traction motors.

Mr. AtmAGUER. No, I didn’t.

Mr. DELAy. Mr. Pitts, you said you told them about the traction
motors and the governors.

Mr, Prrrs. I informed Mr, Rhodes about the governors because
Art and myself loaded those governors on that particular pallet
that day.

Mr. DeLay, Mr. Johnson, did you tell them about the scrap
metal, the incident you were talking about, the three occasions?

Mr. JounsoN. No, on the first occasion I met Mr. Steil, and Ms.
Doonan came out to my house on a Saturday. That is when I in-
formed them of that. And then I don’t recall if I mentioned it
during the interview or not, the taped interview.
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Mr. DeELay. Were you aware of these invoices before investiga-
tions by this committee, any one of you? When did you first see the
invoices?

Mr. JounsoN. Myself?

Mr. DeLay. The invoices the chairwoman laid out that Mr. Al-
maguer was——

Mr. Jounson. I never seen no invoices from——

Mr. DeLay. These invoices entered as exhibits.

Mr. JounsoN. Last night.

Mr. DeLAY. The same with you, Mr. Almaguer?

Mr. ALMAGUER. Yes, sir.

Mr. DeLay. And you saw them last night and—I am trying to
find out how good your memory is, because you went item by item
and knew exactly what was going on with each item. Some of these
range back 2 years.

Mr. ALMAGUER. One of the things, there are certain vehicles that
we service on a daily basis, and, believe me, if we have to change
differential assembly on a forklift, we are going to remember it.
That is not easy to do. It is quite difficuit.

Mr. DeLAy. I can understand that,

Mr. ALMAGUER. The Pettybone Mercury that they referred to, I
have been servicing that machine for about 11 years now, short of
11 years, and I know that it has no engine been pulled out of there,
because I would remember it. It's not an easy job to do.

Mr. DELAY. What I hear you saying, then, is you could not report
to the investigators about these invoices because you didn’t know
this stuff was ordered.

Mr. AumagUeR. That is correct.

; Mr. DeELAY. And seeing it just last night brings it to the fore-
ront.

Mr, Prr1s. Yes.

Mr. ALMAGUER. Yes.

Mr. DeLay. I will have to ask the investigators if they knew
about these invoices, because evidently you didn’t know about it
until last night,

Mr. Jounson. I would like to add something. I felt the investiga-
tors never really got into any detail on that. Once you gave infor-
mation, they never came back to ask any questions. There was like
one interview, and that’s the last time you heard from them.
That’s probably why they never had a chance to look at the in-
voices. ‘We informed them of the stuff that was happening at
Mutual Truck Parts, and they could have verified that by showing
us the invoices.

Mr. DELAY. The reason I am so confused is that—frankly—your
affidavits in some cases contradict each other, and I can under-
stand how that can happen, but I am trying to lay things out for
my own mind. I apologize to the committee because it is kind of
confusing, I am getting what I see as two conflicting reports here.
The investigators are saying they didn’t know about a lot of these
things. They knew about some, but like the traction motors, they
have documentation they know where all the traction motors that
were bought are, but they could only document and prove enough
to make a case on some 3,500 or 3,700 dollars’ worth of them.
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Mr. Almaguer, what I am interested in, since most of that man-
agement is no longer there, is the procedures of Amtrak in correct-
ing this horrible situation and what are they doing now? And keep-
ing with that theme of what is going on now, you state, Mr. Alma-
guer, they are still using cars for commuting your filling with gas.
Do you know if this is against Amtrak policy?

Mr. AtmMAGUER. I don’t know whether it is against Amtrak policy
or not, but as of last Monday, the last time I was there, they are no
longer—at least our managers are no longer using company cars.
They were using them up to about the beginning of May, and they
%Jawi'e ceased to do so. Now they are using their privately owned ve-

cles.

Mr. DELAY. I see.

Mr. Prrrs. I would like to add, you were inquiring about the in-
formation that was given to the special investigators. Again, we
had a meeting with Mr. Smith, and we were, the three of us were
basically appalled by the decision of the State’s attorney’s office in
Illinois, in Cook County——

Mr. DeELAY. I remember your testimony.

Mr. Prrts [continuing]. The three of us specifically went to his
office and itemized these topics, and he guaranteed us he would get
back to Amtrak internal investigations and check these things out.

Now, even if they were never aware of this through any either
taped interviews or any interviews with us, when the assistant
States attorney tells me that he has got this dollar value of alleged
misappropriations, I would tend to believe him when he says he is
going to turn this back to internal investigations and see what they
have to say, because he quite specifically told us that none of this
was ever mentioned to him. He was quite sincere in the fact that
Amtrak had given him $3,000 of documented theft, and that was
all that was involved in the case and that is why, to him, he was
going to terminate the proceedings, he did not want to prosecute.

We went in there, and we talked to him, and we discussed, and
we told him about what we had seen disappear, and he told us,
quite frankly, no one has ever mentioned that to him, but he would
go back to internal investigations and tell them and try to find out
what was going on.

Mr. DELAY. Thank you. I yield,

Mr. McCanbress. Can you, Mr. Pitts, be a little more specific on
the items that you specifically told the State’s attorney about that
he said he had not heard about prior to your conversation?

Mr. Prrrs. I had no——

Mr. McCanpLess. Are we talking about traction motors, gover-
nors? What are we talking about that he said the investigating
team hadn’t disclosed to him or shared with him?

Mr. Prrrs. There were three items that we discussed with the
State’s attorney. Mr. Johnson discussed the stolen precious metals,
the brass, the copper and the titanium. I was not aware of that, I
wasn't a witness to it being stolen, so Mr, Johnson is the one who
discussed that with Mr. Smith in the State’s attorney’s office. I was
aware of that conversation because I was present.

Mr, Almaguer was aware of the large amount of tools missing be-
cause he was conducting the inventories.

Mr. McCanpress. What kind of tools?
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Mr. Prrrs. Hand tools, wrenches, sockets, ratchets, anything—
power drills, whatever. I was aware of the governors because, as I
said, I had loaded them on a pallet. OK? Those items were dis-
cussed with the State’s attorney.

Mr. McCanpress. Thank you.

Mr. Boyd, you had your hand up a little while ago. Did you have
something you wanted to add to this?

Mr. Boyp. Yes. Maybe I can shed some light on the governors,
because I was involved in that situation. On one occasion, my gen-
eral foreman, named Mr. Wayne Noakes, requested that I throw
these governors in the scrap. It was two boxes. I think it was six
governors in each box, and he requested that I throw them away. I
had taken those governors and thrown them in the scrap. They
were brandnew governors, but not governors used for the F-40.

What is a governor? A governor is the brain that operates the
locomotive. When I say the brains, it controls the engine, the speed
of the engine. We threw those governors away. One of the machin-
ists saw the governors in the scrap, his name is Richard Munster,
he went in and got those governors out of the scrap and brought
them back into the free issue department where I worked, and Mr.
Wayne Noakes saw him and gave him a very difficult time, told
him if he ever interfered in his business again, he would fire him,
and he had those boxes this time welded up, and we put—and he
requested that I put those governors back in the scrap.

So what we did then, we threw away 12 governors, and I have no
idea how much they cost, but I was told they were in excess of
$5,000 each for each governor.

Mr. McCanpress. Who told you that?

Mr. Boyp. The machinst who went and got those governors out of
the scrap and put them back in the shop. Now, those governors
should have been tagged—under the normal procedure—tagged
and shipped back to the storehouse for their disposal.

Richard Munster said you possibly could have gotten a $5,000
credit from the manufacturer.

Mr. McCanpress. I would like to digress for a minute and go
back to you personally and your career. For purposes of the person-
nel policies, if I understand your comments previously, you said
that you started your career with Santa Fe.

Mr. Bovp. Yes, sir.

Mr. McCanpress. And that at the time that you transferred to
Amtrak your position was that of a stationary engineer in charge
of some type of powerplant.

Mr. Boyp. That is correct,

Mr, McCanpress. Now, how did you find yourself in that position
as you sat on one side of the river going to the position that you
had as a laborer on the other side of the river? Was that a mandat-
ed or an option that you selected? What happened there between
your employment with Santa Fe  and your employment with
Amtrak? Was that something you decided to do or forced to do?
What happened in that situation?

Mr. Boyp. No, sir, On one side of the river, which was the 21st
Street, which was the Santa Fe yard, I was chief stationary engi-
neer in the powerplant, When that yard shut down, closed, and all
the operation of 21st Street yard was moved to the 16th Street
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yard, where I went as a laborer, there was no boiler room, there
was no powerplant there that my seniority would dictate. So I had
to go back to a laborer.

Mr. McCaNDLEsSs. Was there another job within the Santa Fe or-
ganization that you might have accepted in another location which
you chose not to do?

Mr. Bovp. No, sir. I was not offered that—I was not offered that,
I could say a luxury. I was not offered anything from Santa Fe. In
fact, I was now an Amtrak employee with all rights with Amtrak
as of 1976, when that yard shut down was 1982.

Mr. McCanpress. So it was either accept this position with
Amtrak or find other employment.

Mr. Boyp. That is absolutely correct.

Mr. McCanpLess. And the acceptance of this other position
brought with it an automatic pay cut?

Mr. Boyp. Yes. The way that the Amtrak said it went, it did. I
had a different idea, and that is what I talked to Mr. Henderson
and his committee about. But under the C-2 agreement, [ thought I
was protected, that if my job was phased out without any fault of
mine, that I would maintain my pay scale if I had taken a lesser
paying job, but that did not pan out, and I had no other recourse
but to take this cut in pay.

Mr. McCanpress. Thank you, Mr. Chairman.

Mr. Kreczka. Thank you.

Are there any further questions for members of this panel?
Hearing none, let me thank you for appearing today.

I believe that Chairwoman Cardiss Collins would like you to stay
around until after the third panel is heard from, and also subject
to call tomorrow. There is a vote going on on the floor right now.
Let me thank you. We will recess the committee for 15 minutes.

[Recess.]

Mrs. Coruins. This hearing of the Government Operations Sub-
committee on Government Activities and Transportation will re-
convene at this time.

I understand we have just finished with the last panel, which as
we mentioned before they started talking is subject to recall after
the third witness panel as well.

Mr. Orville Elza, who is a former material requirements manag-
er for which is from 1970 to 1971 will please come forward, please.

Mzr. Elza, raise your right hand please.

[Witness sworn.]

Mrs. Coruiys. Thank you. Mr. Elza, we have your full statement
which we will put in the record. [See app. 5.] If you would like to
summarize, we would appreciate it.

STATEMENT OF ORVILLE ELZA, FORMER MATERIAL REQUIRE-
MENTS ADMINISTRATOR FOR WESTERN REGION, CHICAGO

Mr. Erza. Yes, I would. But I first would like to enter into the
record two documents I have before me right now.

Mrs. CoLuins. Do you want to tell us what they are?

Mr., ELzA. One is the drafting of a traction motor use over a 4-
year period, and another one is an inner-office memo of an incident
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on August 5 between me and Mr. Brown that was submitted to Mr.
Presky, who was Mr. Brown’s boss at that time.

Mr. McCanprLess. Madam Chairwoman, the first document he is
asking to be submitted, traction motor use, I wonder if we could
have a little more of an explanation on that before we accept it,
and the reason for its being submitted.

Mrs. Corrins. Without objection, please answer the questions.

Mr. Erza. The document for traction motor use, what I was
doing was trying to trace the failure rate of traction motors versus
our usage, and trying to come down with initial causes and reason-
ing for the failures.

The document seemed very interesting to me at the time because
when the Sante Fe Railroad and some of the other railroads help-
ing Amtrak get on its feet were doing repairs during the first 2
years, we had a stabilized traction motor use, and as we started
going into our own repair and replacement of these traction motor
units the usage became very, very high, to the point where the
graph just goes steadily up and with no reason for using—we were
using the same motors from the same manufacturer at the time.

It was being—these figures were being given to me from the pur-
chasing departments and I could not explain them and I turned the
document into my suppliers.

Mr. McCanpress. Madam Chairwoman, the reason I asked, if I
understand, it was a simple graph which had no particular expla-
nation as to how you arrived at your conclusion on the graph.

And without some kind of an explanation accompanying your
chart, it would be very difficult to accept it on its face value.

Mr. Erza, Thank you very much.

Mr. McCanpress. I would have to object unless you are able to
submit something on how you arrived at your conclusion.

Mrs. CorLiNs. Would you be able to submit something to explain
how you arrived at your conclusions for this graph?

Mr. Exza. I could write it out. I don’t have anything with me
right now. Every item on there, the total number of traction
motors, I have it per year as well as graphed it. If it was a 102 or
150 the following year, it increased some 70 motors,

Mrs. Coruins. Would you have a problem with describing how
you came about with these things? You could do it in a one-page
memo to be attached to this.

Mr. Erza. I could have it in a matter of minutes.

Mrs. CoLLiNs. We have to have it very timely. When could you
get it to us?

Mr. Erza. I could do it in about 5 minutes.

Mzrs. CorLins. OK.

Mr. McCandless.

Mr. McCanprLess. Whatever you can do, I would appreciate, I
would have to object to this on the face of the way you have pre-
sented it. It has EMD, I believe, DCC traction motor usage from
1978 to 1980 on at the top. Along the side it has some numbers. 1
guess they relate to the numbers of traction motors from zero to
160 or more.

Then along the top of the graph we have the dates 1978, 1979,
1980, then there is nothing beyond that. What someone would need
who might be interested in analyzing this would be an explanation
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of the two graphs, the one across the top with the 178, 258, 856,
what that means, the chart numbers along the vertical lefthand
side of the page, the source of this information and what the infor-
mation represents and how you arrived at your conclusions for
placing things on the graph, and then the numbers at the various
locks, what they mean as the lines move across the graph, so that
someone can say, well, I understand the chart and the source of the
information and, yes, I accept or whatever conclusion.

But given the information currently, there is no way to arrive at
a conclusion because you have no basis on how to establish how the
information was acquired on the chart. I don’t mean this in a nega-
tive sense, but I think it is a reasonable request.

Mrs. Corrins. The gentleman is absolutely right and I concur
with his remarks totally, and I think it is going to take longer than
5 minutes.

What we are going to do is hold the record open for a week to
give you time to prepare the necessary documentation backing up
this draft here. If you will submit that within a week we will be
most appreciative.

Mr. Erza. I will do that.

[The information follows:]
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EXPLANATION OF GRAPH DEPICTING TRAGTION MOTOR USAGE

The graph was developed to show Locomotive Traction Motor usage over a several year
period. The years under this period are indicated at the top of the graph. The
numbers on the Left Side of this document relate to the number of Traction Motors
used, This{these) number(s) do NOT indicate the total number of Traction Motors
used as Warrantied Traction Motors are exchanged without charge and were not in

the Material Control Computeér from which this data was drawn.

Each "Shop" was recorded by a different color in order to trace the usage from
the different Shops. As indicated, traction motor usage was ¢ery high and the
rates of increase in usage were extremely high.

I had contacted a Mr. Robert Ash, an employee of Amtrak in Chicago at that time,
who had considerable knowledge of computer systems. He indicated to me that the
computer could only reflect the informabtion submitted to it, not alter the information.

I then contacted individuals in the Material Control Departments of the Milwaukee
Road and the Burlington-Northern Railroad to compare our usage rates of Traction
Motors with their usage rate to check if these railroads had also heen experiencing
an increase in their Traction Motor usage rate, The responses of individuals

in these Material Control Departments stated that they had not experienced any
increases in their usual Traction Motor usage rates, prior to or during the periods
indicated on the graph.

From this graph, and other information, it was determined that the Warranty System
was not being used properly at Amtrak, losing large sums of money related to repairs.
Also, the results determined that The Preventive Maintenance Program was not being
utilized appropriately; a cost-effective measure when properly used.
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Mrs. Corrins. The gentleman reserves the right to object to that
until receipt of the draft. You may proceed.

Mr. Erza. Before 1 go into a summary of my affidavit here, I
would like to bring up a couple of items that have come up today
and to clarify them before I go into that.

I have heard testimony given they can account for 176 traction
motors, 176. Now, I have a couple children in school and I am sit-
ting here looking at 176, They said they scrapped 60 traction
motors. It comes back to the exact number of 126.

I had a traction motor balance within the corporation prior to
getting those traction motors that were kept at every facility. We
had an inventory of pool stock of 7—sometimes as many as 20
motors at a facility.

Those motors are not accounted for in that number. Also, I heard
the figure of the 60 traction motors going as scrap. I have never
seen in my career time with the railroads a scrap traction motor.

At $25,000 you are telling .me a house that is destroyed by a
storm is scrap. You still rebuild it. The manufacturers of these
traction motors have items in them that must be returned, they
must be returned to get another traction motor or you pay a very
exhorbitant amount of money for them, so these motors would not
go as scrap, would be turned back to Electromotive Division or
General Electric for rebuilding.

The other item that I would like to bring up is they talk about a
new purchasing and material program to short circuit any of these
problems with purchasing. What they are talking about now is the
implementation of a program that has been in existence for years
with Amtrak.

It means to me that-——and this is what it sounds like to me, there
was a failure in the last couple of years to use a program that they
were using when I was there.

Not that it is a new program, it is just that they picked up the
old program of purchasing and handling of material. And another
item that comes up that I want to make clear on, that seems to
bother me a great deal, because I am a stationary engineer now,
the stationary engineer craft is the highest craft, short of being a
turbine mechanic and working on something like a nuclear genera-
tor—Mr. Boyd was higher than a machinist, higher than a diesel
machinist in Amtrak.

They bring him over from 21st Street, and I was there when they
talked about shutting down that powerhouse, and they told him in
the offices there when they shut it down they were bringing him
over but he would lose no pay.

Today was the first time I have talked to the gentlemen since
then and I found out that they have made him a laborer cleaning
toilets. If this is allowed in the United States of America, for a man
to be trained, licensed and do his job for that number of years and
?ake him clean toilets, we have a serious, serious rotten problem

ere.

I don’t think anybody here that would work at this level that
you are as Congressmen would want to clean toilets, but this man
got to the highest level as being a machinist and they have him
cleaning toilets.
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I am sorry, I get very emotional when I hear things like this hap-
pening to people.

I would like to read my statement briefly and then I will answer
questions. My name is Orville Elza. I was administrator, western
region until June 30, 1981. My duties included investigating mate-
rial and inventory and expediting problem areas.

On February 1, 1980, Mr. Brown was promoted. He was promoted
to Chicago and came into our facilities to learn the operations. He
was replacing our current manager there. During one night he
asked me to accompany him to get some milk. He had a severe
ulcer problem, as he indicated to me. .

During this drive I expressed to Mr. Brown my desire to change
my position so I could earn more money. I wanted to go back as a
general foreman because as materials administrator, which 1 was
doing, I had been given two pay cuts because of a report from
Washington on what level of management you were at.

I came from general foreman’s ranks, I was promoted into the
position I was in. Mr. Brown replied to me, well, Orville, I don’t
understand why you make the money you make but with me as
manager and you as materials requirements administrator there is
no reason for either one of us to be poor. Please do not request the
general foreman’s job now and give me a chance.

At that instant we arrived back at 26th Street, I went back to
my job, Mr. Brown went home. I interpreted the remarks he would
try to get my salary increased but not immediately.

It was very difficult at that time working in there, because being
the material administrator, I couldn’t have direct control over per-
sonnel. But sometimes he would make me stay there on weekends
anc:}l work like a general foreman. That’s why I was there that
night.

Shortly after Mr. Brown assumed his duties full time in Chicago,
he was trying to make the facility a showplace. It was a new build-
ing, relatively new, less than 1 year old, and he had contacted a
cleaning service to come in and clean the building inside and out,
to give a bid on it. He informed me that they were coming in to do
these bids and about 2 or 8 days later he told me that he had
gotten a bid from them for approximately $25,000 to $45,000.

The money then would have to go to Washington because it was
such a large amount. I informed him it was above his signing au-
thority. He told me to break the order down into increments that
was within his signing authority and that he would sign them. At
that time I did. He signed them and I sent them over to material
control. This is why I am saying that the system really does work
when it comes to material control.

The order went over, the five orders or six orders it was, for this
cleaning. Material control immediately kicked them back and told
him he did not have the authority to do this, this was stringing an
order, which was forbidden in Amtrak. They had already started
the work on his orders. He told me to call them and get them in to
start the job. Now he had the vendor in there, he was working and
cleaning and he wan*ed to be paid.

Mr. Brown called me at home. He told me that I would even

have to take a second mortgage on my house to pay for the clean-
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ing1 of his diesel shop or get it straightened out with material con-
trol.

I told him I couldn’t get it straightened out with material control
‘and I couldn’t do anything about it, and he called me at home and
harassed me about it: I was on vacation then for 1 week. My nerves
were just about shot during this time and I didn’t know what to do.
I had two small children and a wife, and here a man is threatening
to go to a second mortgage on my house. I come back to work and
he said, “Well, Mr. Frank Abate has bailed you out again, Orville.
He is going to take care of this little problem for me and get the
vendor paid.”

Well, the vendor got paid. Many, many times purchasing in Chi-
cago, Mr. Paul Bat, Mr. Charley Frenault, people in purchasing
and material controls, told the people in the diesel shop what their
signing authorities were. They continued to write orders that were
beyond it. Circumvent the system, go to Washington, go to Phila-
delphia, go around the problem. It seemed like that would be the
way Amtrak was being run. I was not playing ball, so tinally they
moved me to 14th Street. They told me I was going to take care of
the regional traction motor program and high-usage dollar items,
not just in Chicago. Now, they had me out of the way and they put
Mr. Baker in my old position over at 16th Street.

In 1978, Amtrak was buying parts from a vendor called power
parts. We would buy them for inventory and they were controlled.
But sometimes we would need a part that was not a high-usage
item and was purchased one item. Mr. Brown wanted to do a truck
program for the switch engines. At that time the Federal Railroad
Administration had asked us to rebuild them. He called in the
vendor at that time and he asked him to work out a package with
all the necessary parts.

After the negotiations were over on that portion of it, the vendor
went back to his company. Mr. Brown asked me to call the vendor
and request tickets for a Barry Manilow concert that was sold out.
He wanted me to squeeze the vendor for the tickets. This was done
quite often. But the vendor this time did not come through for him.

Approximately 30 days after that, Mr. Brown was putting togeth-
er an airhose package for the airhoses between the cars and loco-
motives for the control air. They again asked Power Parts out.
They had lunch together, Mr. Brown, Mr. Rogers, Mr. Driscoll.
They requested more tickets. This time they wanted tickets for the
Chicago Bears. Very hard to get tickets. I found out about the front
vendor itself, the salesman. He came to me complaining. I told him
that I was no longer in a position over at 16th Street and I couldn’t
help him. They didn’t get the business.

I had to resign from Amtrak, but after departing Amtrak one of
my associates was a welding company, the Guinness Welding &
Fabrication Co. I asked the owner, I said, “Are you still working
with Amtrak? Are you still making snow plows for them and
saving us some money?”

His reply was, quote, “I'm not doing much work for Mr. Brown
because he is too expensive to work for,” And I knew just what he
meant.

I would like to go into my chapter 20 here about the spring of
1981 when Mr. John Jeffries retired. The corporation treated him
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like a dog until he left, a man off DIC with an impeccable record,;
proceeded by Mr. Winnell, and they got rid of him too. They put
Mr, Van Buskirk in there, a young energetic executive, made the
facility profitable, making it a model facility in the railroad indus-
try today. It’s closed now. Mr. Van Buskirk immediately asked me
to start looking into the high dollar items, traction motor use, tur-
bine charger failures, and I did.

One day I would come up to find out Mr. Brown is gone. I
learned about this from one of the other employees, a Mr. Riley.
He has been fired, I was told, by Mr. Van Buskirk. So I went to Mr.
Van Buskirk and asked him why. He told me Mr. Brown had
caused a locomotive failure by failing to do proper maintenance.
These were the things I was seeking with material usage. I'm
seeing material not being used. He said he was incapable of per-
forming as a manager in terms of supervising his versonnel. He
said his conduct in investigations, he was prejudging the employ-
ees. I know for a fact they were doing that at that facility. And he
said he doubted Mr. Brown’s honesty and integrity. And he had
fired him.

The bottom lines come into it, they demoted Mr. Van Buskirk
and sent him back to Brighton Park. Three days later Mr. Brown is
back in 16th Street again. Mr. Crawford came out and put him
back to work.

Mrs. Coruins. Can you tell me the name of Mr. Crawford, the
first name of Mr. Crawford you have reference to?

Mr. ErzA, Mr. Joe Crawford.

Mrs. CorLuins. The suar.e gentleman who was here this morning?

Mr. Erza. Absolutely.

Now he is back to business as usual except Mr. Van Buskirk is
no longer there. They put Mr. Driscoll in there. He doesn’t want
me to do anything or look into anything. He wants me to go to the
west coast to keep me out of trouble. He doesn’t want me to look at
material usage, just be a good boy and to lunch.

I had no other choice at this point; I started going to another su-
perior, Mr. Slacks, who is also in the same department as me. I'm
finding invoicing for oil, oil usage that has doubled. I'm not run-
ning any more locomotives. If you as a car owner have one car
now, you know your car uses 1 quart of oil and you do so many oil
changes per year, you would ask a question if now your car uses 5
quarts of oil and you have to use double the oil usage in changes,
You say, “T have a problem.” So that’s the question we asked.
Where is the oil going?

The first thing they tell us is it is being drained, oil changes, So I
check with the vendor on the reclamation of the oil, because we
have a contract. He hasn’t picked up oil in 1 year. They're saying
they're sending 6,000 gallons of oil into Chicago every week. The
tank holds 4,500 gallons. I reported it to my supervisor and he in
turn reported it to Mr. Presky. Nothing was ever done. They said
they were going to look into the problem, but nothing was ever
done. Mr. Slacks said to me that he definitely had reported it to
Mr. Presky.

Mrs. Corrins. Would you repeat your last statement.

Mr. Erza. Reported it to Mr. Presky at that time,
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Well, they had to get me out of town. They sent me to California.
To evaluate material. When I was there, I found a warehouse full
of traction motors. These $25,000 units. This warehouse had ap-
proximately 45 traction motors in it and 30 steam generators, and
the steam generators were being phased out. These were brandnew
units.

I came back to Chicago to make my report on it and on my way
back a reporter came up and asked me about Chicago and the theft
that was going on in Chicago. I told him I would not comment on it
and excused myself. He had told me that he had procured a ticket
from an Amtrak employee to go out to his mother’s funeral in Cali-
fornia.

I found out later that the ticket was given to him and he wasn’t
authorized that ticket, and he came back and told them of all this
information he had on the theft that was going on in Chicago, and
he said he had talked to me on the train. So they assumed that I
had told him these things. I was never allowed to face this man
face to face, and at that point Mr. Presky told me that I would be
going home for a month to think about my situation.

I did go home, and after 1 month’s time they brought me back.
Mr. Presky asked me what I thought I was going to do, and I told
him that my situation was as stands, I was going to do my job. He
said they were sending me to 16th Street diesel facility. I protested
because, as you see on the first document I gave you, Mr. Brown
had threatened my life. He was & highly irate man. He would—as
testimony by the Amtrak peopie have said, he gave them a hard
time about coming in his facility, and now here I am coming in his
facility and he does not want any outsiders. So on my arrival at his
facility, he tells me, “You were sent to me for one reason, you
eithel;’resign or I fire you.” He said, “You go out of here one of two
ways.

Mrs. Corrins. What did you do?

Mr. Erza, I was forced to write a letter of resignation at that
time. I resigned from Amtrak. I worked until April, they told me to
%o home, and they paid me until June. They sent my checks to my

ouse.

Now, this corporation of Amtrak is worried about $3,000 restitu-
tion on some automotive parts that Mr. Brown caused. What do
you tell somebody like me? I lost a career. I was looked at in the
railroad community, I was called on parts from every railroad in
the country. After I left Amtrak they went and made sure that no
railroad in the country would hire me without an investigation;
without anything, I was unemployed.

This is the type of thing that went on. When I asked for an in-
vestigation on this, the Amtrak police came to see me. I had gotten
a job with the State. I work in the prison. The first time they
talked to me was in an automobile under some shady trees far
away from everybody. I told them about the traction motors. I told
them about the oil, I told them about the theft. They said they
would get back with me.

Mrs. Corrins. Let me interrupt you to ask a specific question. In
your affidavit that you submitted, you indicate that procurement
regulations were being disregarded as concerned competitive bid-
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ding requirements, and those were less than high bid. Can you talk
to me about that for a bit?

Mr. Erza. Under the system you had to have three bids to initi-
ate a purchase order. The only time you would not have is if they

~were only a vendor, and under the criteria purchasing, which I
would be qualified to talk about because I went through the mate-
rial, purchasing and management class at Electromotive and Gen-
eral Electric, the criteria was price, quality, delivery. Amtrak was
going by price as the primary reasoning for purchase. When some-
one in a facility wanted to buy something and it wasn’t the lowest
price, they would write a purchase request, putting the number
down for a purchasing agent to procure and put down “only
vendor,” “only source of supply.” v

Now you circumvented the system. The purchasing agents, them-
selves, would pick up the document thinking it was the only source
of supply, because they were purchasing so much material, and the
people in the diesel shops were allowed to purchase without
enough historical information on the material. That is how they
g{ix;ie getting around the purchasing itself on going to the lowest

idder.

Mrs. Coruins. I have no further questions at this time. Mr.
McCandless.

Mr. McCanpiress. Yes, You have taken a lot of time to explain
what you consider to be many of the shortcomings during your em-
ployment. Again I am primarily interested in policies and proce-
dures, and where the system broke down and was accepted, when
the maintenance contract for $25,000, or whatever the figure you
said was, was broken down into sections and taken care of, if I un-
derstand your process.

Mzr. Evza. That is correct.

Mr. McCANDLESS. Are you aware of the circumstances around
which that was ultimately approved?

Mr. Erza. The vendor had completed the work already, and he
wanted to be paid. Of course, it was going to be——

Mr. McCanpress. I understand that. Let me go back and explain
a little more what I am interested in getting from you. If I under-
stood your testimony correctly, you said that the instructions Mr.
Brown gave would break it down into signable units.

Mr. Erza. That is correct.

Mr. McCanpLEss. And it was a violation of Amtrak procedures,

Mr. Evza. That is stringing.

Mr. McCanpress. You went through a set of circumstances
during that week of vacation, and when you got back, Mr. Brown
said that Mr., whatever his name was, had taken care of it and
that he would get the credit, whatever that meant, and that is not
important at this point to me, But did you actually experience or
find out how it was taken care of? ,

Mr. Evza. The purchase order was paid out of—capital out of
Washington, DC. It was not paid for out of Chicago.

Mr. McCanDLESS. So then it was paid for as a total rather than
broken down as it had been submitted?

Mr. Erza. That is correct. Their proper procedure, as I had said
before, was to submit it as a whole and get it approved that way,
but they did not want to do it that way.
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Mr. McCanprrss. Ultimately it was taken care of in the proper
manner,

Mr. Evza. The proper manner after the wrong——

Mr. McCanbpLEss. After the fact, yes.

Mr., Erza. Yes.

Mr. McCanpiress. The system was not circumvented in Chicago
as it had originally been intended by Mr. Brown?

Mr. Erza. I don’t follow you.

Mr. McCanpLess. You got a $25,000 purchase order that cannot
be approved locally, it has to go to Philadelphia or Boston, as I un-
derstood your statement. It ultimately went to Philadelphia and
Boston and paid as a total work order or total purchase order for
the amount of $25,000. No?

Mr. ELzA. It’s true, but you're saying—it’s like——

Mr, McCanbDLESs. I understand what you are saying, The work
was done without an authorization. The authorization was after
the fact.

Mr. ErzaA. Correct.

Mr. McCanpress. What I am trying to get at is someone accepted
that after the fact in the form of a purchase order for the total
amount, right?

Mr. Erza. But would it have been approved?

Mr. McCanpLEss. That is not the issue here as far as my ques-
tions is concerned.

Mr. Erza. Yes, it was paid for.

Mr. McCanbpLEss. And it was paid for in total.

Mr. E1zA. It was paid in total.

Mr. McCanpress. So Mr. Brown didn’t circumvent the procedure
by breaking it down into increments, the total of which would be
the $25,000?

Mr. Erza. He did circumvent when he did the stringing, tried to
turn it in that way.

Mr. McCanpress. I understand that. I think I have had my ques-
tion answered. It was paid ultimately where?

Mr, BEiza, Out of headquarters in Washington. It was approved.

Mr. McCanprLess. You mentioned Philadelphia and Boston. Are
those sections, as we go along the line——

Mr. Erza. Sometimes things to Philadelphia didn't go to Wash-
ington, DC, for payment.

Mr, McCanpress. Give me an example how that would happen.

Mr, Erza. They were at that time just starting into centralizing
purchasing, and sometimes it wouldn’t go to Washington, it would
go to Philadelphia, wherever there were purchasing agents avail-
able, By the time I left Amtrak, all the purchasing agents were get-
ting ready to move nil centralized to Philadelphia.

Mr. McCanpLESS. ‘Were you ever told how this was taken care of?

Mr. Erza. By Mr. Brown?

Mr. McCanprLess. Did he give you any details?

Mr. Evza. The only thing he gave me was the detail to sign, Mr.
Abate. He was a chief mechanical officer, vice president, at that
time, '

Mr. McCanDLESS, I am sorry?

Mr. Erza. Mechanical officer.

Mr. McCawpress. He took care of it?



84

Mr. Erza. Yes, he signed for the document for them to pay.

Mr. McCanpLESs. In Washington? ~

Mr. E1za. Yes.

Mr. McCanbLess. Thank you. I have no further questions.

Mrs. CoLLiNs. Mr. DeLay.

Mr. DeLAY. Thank you.

Again, Mr. Elza, first off, you were terminated and most of this
happened before you were terminated, correct, in your affidavit?

Mr, ErLza. Yes.

Mr. DeLAy. You were terminated before the present manage-
ment came onboard?

Mr. Erza. No.

Mr. DeLAy. Mr. Claytor didn’t come on board after?

Mr. EvzA. Mr. Claytor came onboard afterwards, but most of the
management was in tact there when I was there.

Mr. DeLay. Are you talking about the management of the Chica-
go facility or all through Amtrak? o

Mr. EvzA. I am talking systemwide. It’s just about as it is now
except Mr. Brown now is gone.

Mr. DELAY. And Mr. Baker, Mr. Durst?

Mr. Erza. I had heard Baker was gone. I didn’t know about Mr.,
Durst being gone.

Mr. DELay. But the point I am trying to make is most of what
you claim has happened happened 4 years ago, b years ago.

Mr. Erza. Yes. It has been going on for that long.

Mr. DELAY. I guess that is the point, the reason you are testify-
ing, to show it has been going on this long.

Mzr. Erza. Yes.

Mr. DeLay. I have some problems with your affidavit. Your affi-
davit in paragraph 11, you state that Amtrak did about half a mil-
lion dollars worth of business with Power Parts.

Mr. Erza. Yes.

Mr. DeLAY. I have been told that Amtrak does an average of
about $37,000 a year over an 8-year period.

Mr. Erza, Probably they would do that in expense items, but if
you take their inventory total systemwide, it would be much heav-
ler than that, things that you would put into inventory, It wouldn’t
be under the same category. Expense items are different than
items put in material control that are put on the shelf,

Mr. DeLAy. 1 see. Well, I will have to ask that of the Amtrak
people, because I am informed—you are saying the $37,000 a year
that they claim they buy from Power Parts is expense items, not
total purchase from Power Parts.

Mr. ErzA. Correct. Expense items are items that, cne-time use
items or low-usage items, that you would no longer want to keep on
inventory, like items for a switching in that we have one or two of
in the entire Nation in the Amtrak system. Rather than buying in-
ventory of material for it, you would buy it on an as needed basis.

Mr. DELAY. But you are claiming the half a million dollars is in-
ventory, niot purchase,

Mr. Erza. If you take the inventory and you break them down by
part numbers and find out who is delivering that item to Amtrak,
you will find out a lot of it comes from Power Farts,

Mr. McCanpress. Will the gentleman yield?
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Mr. DELAY. Yes.

Mr. McCanbpress. With respect to this, you used the term system-
wide. Are we comparing apples and apples here? Is the $37,000 just
the Chicago facility, or is it a systemwide figure? I think that needs
to be cleared up. I am talking systemwide.

Mr. DeLAy. I understand that it is systemwide. But I think we
are also comparing apples and -oranges here in what you are
saying—let me ask a different way.

Are you saying that Amtrak actually writes checks for half a
million doliars every year to Power Parts?

Mr. Erza. I would say the power ordering spectrum. If you take
items bought for expense and for inventory, it would be that
amount, yes.

Mr. DELAY. Amtrak disagrees with you, which makes me sus-
pect, in paragraph 11, where you say——

Mr. Erza. Can I interject something?

Mr. DeLay. Go ahead.

Mr. Erza. The reason they were buying so heavily from Power
Parts was they were a competitor to Electromotive. And items you
buy from Power Parts are the same as Electromotive parts or supe-
rior to. If they're a nonessential part to a locomotive, like a handle,
expendable item, liners, any item like that for the trucks, we
bought them from Power Parts because the department was buying
on price wherever it was available.

So when Electromotive would bid a part, or General Electric,
Power Parts would also be allowed to bid in that, and they were
always lower. They were always a penny or two lower per item. If
%rlcl)u pull their price books—that’s why they bought to much from

em.

Mr. DeLay. What I am driving at, there are two conflicting state-
ments, and you say it in No. 11, I would estimate Amtrak did a
half a million dollars’ worth of business annually with Power
Parts. Amtrak says that they only do $37,000 a year with Power
Parts, which makes me suspect your statement. I estimate this
would have represented approximately $24,000 of additional bids
for Power Parts.

Mr. Erza. If we would have gotten all the truck kits we were
talking about there. That was an entire truck kit for a locomotive.
Two complete truck rebuildings.

Mr. DeELay. In paragraph 12, you allege Mr. Brown got Chicago
Bear football tickets for Mr. Musel——

Mr, Erza, He requested them,

Mr. DeLay. Of Power Parts. I would like to ask unanimous con-
gent to enter into the record a document, case No. 8-1034(82) 2700. It
is an investigation report done by Mr. Rhodes and Mr. Steil,

Mrs. Corrins. Without objection.

[See app. 6.]

Mr. McCanpLEss. The subject of the investigation is what?

Mr. DeLay. The subject of the investigation is the investigation
is done, generated by Mr. Elza’s accusations that have been pointed
out in this affidavit time and time again referring to the baseball
tickets and Mr. Musel’s charges of kickbacks. This is the investiga-
tion report from Amirak in response to his a¢cusation.
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Mr. McCanpLEss. May I ask the date?

Mr. DELAy. The date of the report is April 10th—wait a minute.
July 1, 1982,

Mr. McCanDLESs. And the investigator or investigating authority
was Amirak?

Mr. DeLAy. The special agent was Rhodes who works for Amtrak
and the supervisor was Steil,

Mr. McCanbLgss. I have no objection then.

Mr. DeLAY. Thank you, Madam Chairwoman. The report investi-
gated your allegations in 1982, dealing with Cub tickets—I might
back up here a minute. You also said——

Mrs. CoLLiNs. Bears.

Mr. DeELAY. Bears, I'm sorry.

Well, it is the Cub tickets that he is referring to, I believe. Yes,
he also talked about Cubs. Mr. Elza responded—I am reading from
the report—profanely unable to recall exact response, and then in-
quired whether we had checked the six references; the Cub season
tickets, baseball tickets. The rider advised in the July 23d inter-
view he related season tickets for the Bears, on which Mr. Elza
b?fgam’(’a loud and profane stating, “I will give it to Mr. O’Brien’s
office.

Mr. Evrza. I did not become loud. They asked me about the tick-
ets, and at that time the officers from Amtrak, investigators, were
acting like this was a big joke about these tickets. At that time I
said if-—at that I had gone to a director of the board of Amtrak just
to get them to come and see me. And I said if you aren’t serious
about this investigation, I will go to my Congressman’s office.

Mr. DeLAy. I think they were pretty serious.

Mr. Erza. I did not get loud.

Mr. DELAY. This goes over a long period of time and refers to all
of your allegations. You refer to Mr. McGuinness, the McGuin-
ness—excuse me—McGuinness Welding situation where you said it
got too expensive to do business with Amtrak. Mr. Elza related, as
we checked the McGuinness Welding situation, and the snowplows,
rider, being the person Mr. Steil advised Mr. McGuinness had been
interviewed and denied any knowledge of kickbacks and was in
fact doing work on snowplows at that time for Amtrak.

Mr. Erza. Mr. McGuinness made snowplows for Amtrak. When
he started making them, we were buying them from Electromotive
for $7,000 and some cents apiece. He was making them for $3,500.

Now, my last conversation, talking with him, he said he was not
doing work for Amtrak. It had curtailed off because it was too ex-
pensive working for Mr. Brown.

Mr. DeLay. Well, you just stated that you didn’t respond
profanely, but all through this report there are quotes, your quotes,
written in this report——

Mr. Erza. I never saw that report. .

Mr. DeELAY [continuing]. With profanity in it. “At this point Mr.
Elza interrupted and became loud and profane stating, quote, I
don’t have to prove any goddamn thing anymore. I am sick and
tired of talking about it. You people don't give a . . .” excuse me,
Madam Chairwoman, it is in here if you care to read it. “And I am
tired of Amtrak’s attitude.” There are several references like that
throughout this report.
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Mr. Erza. I think if I was writing a document like that, and I
was frying to show I did an investigation that’s the way I would
have worded it, too,

Mr. DeLay. You stated you know Mr. Van Buskirk——

Mr. ErzA. Van Buskirk.

Mr. DeLAy [continuing]. And you say in your affidavit that
Amtrak demoted Mr. Van Buskirk. Would you say that this would
cause him to feel bitter toward Amtrak?

Mr. Erza. He was very complacent after they did it because he
didn’t portray that to me. He was more resolved to the situation he
would have to find another job because they were going to phase
out his diesel shop or turn on shop and he would be out of a job.

Mr. DeLAy. Do you think if Mr. Van Buskirk were here now that
he would support your allegations of kickbacks?

Mr. ErzaA. I would think he would.

Mr. DeLAy. I will also read from the report. “On July 2, 1982, at
1:50 p.m. the writer interviewed telephonically—"’ I don’t know if
that is a real word—‘* * * telephonically Mr. Van Buskirk, former
Amtrak employee, based in Chicago.” Mr. Van Buskirk is the as-
sistant superintendent in charge of motor power and equipment for
the Detroit and Mackinac Railway Co. at Tawas City, MI. Mr. Van
Buskirk stated that he was not aware of any attempts at shake-
downs or kickbacks while employed by Amtrak at Chicago.

“Mr. Van Buskirk did not indicate any bitterness toward
Amtrak.”

Mr. Evza. I would like to ask you a question.

Mr. DeLAy. You can ask away. I don’t know if I will answer it.

Mr, Evrza, If you were working for an industry as closed and en-
capsulated as the railroad industry, that is controlled lock, stock
and barrel by the power group that is there right now, would you
be willing, if employed by them, to come forward? And before you
answer, think about this; that program that was started in Amtrak
of employees being able to talk to the President of Amtrak freely, I
know to be a sham.

When an employee reported anything, it got reported right back
and retribution would happen. If you work with the railroad, no
matter what railroad you work for, if anything happens on one
railroad and they want to get back with you on another railroad,
they can through the organization. If you were to say anything de-
rogatory——

Mr. DeLay. Mr. Elza, in the real world that is with any industry.
If that scenario was the case in any industry, we would all be in
big trouble. So to answer your question, yes, if I found stealing
going on, I would tell people about it. If I found kickback going on,
yes, I would tell people about it.

Mr. Evza. Then you and I are the same.

Mr. DELAY. But what I am trying to get to the bottom of is—
what is being done now, what things have been done because of al-
legations? And in your case an affidavit that I really suspect, and I
hope to have an opportunity to ask Mr. Rhodes about this report,
because we are getting conflicting things from both sides in  this
whole thing, and I would like to get to the bottom of it. Thank you,
Madam Chairwoman.
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Mrs. CoLrins. As the gentleman knows, we have asked the previ-
ous two panels to stay around so that they would have been subject
to recall for the express purpose of knowing there were further
questions we were going to ask of them. You mentioned questions
you wanted to ask. I have, and I know the ranking member has
questions he wants to ask. Because of the lateness of the hour we
are going to adjourn this hearing, but we would like to have those
same witnesses available tomorrow morning.

They will be the first ones up, panel 1 and panel 2 tomorrow for
the requestioning. Tomorrow when we have our hearing it will not
be in this room. It is going to be in room 2203. We are not going to
start at 10 o’clock; but rather at 9 o’clock tomorrow morning, room
2203.

This subcommittee is adjourned until that time.

[Whereupon, at 4:30 p.m., the subcommittee adjourned, to recon-
vene at 9 a.m., Thursday, June 6, 1986.]



IRREGULARITIES IN AMTRAK HANDLING OF
MANAGEMENT CRIME

THURSDAY, JUNE 6, 1985

House orF REPRESENTATIVES,
GOVERNMENT ACTIVITIES AND
TRANSPORTATION SUBCOMMITTEE
OF THE COMMITTEE ON GOVERNMENT OPERATIONS,
Washington, DC.

The subcommittee met, pursuant to call, at 9:05 a.m., in room
2203, Rayburn House Office Building, Hon. Cardiss Collins (chair-
woman of the subcommittee) presiding.

Present: Representatives Cardiss Collins, Major R. Owens, Alfred
A. (AD) McCandless, Patrick L. Swindall, and Thomas D. (Tom)
DeLay.

Also present: Myron Zeitz, counsel; Cecelia Morton, clerk; and
Brian Lockwood, minority professional staff, Committee on Govern-
ment Operations.

Mrs. Corrins. Good morning.

This hearing of the Subcommittee on Government Activities and
Transportation will reconvene at this time.

We will continue to receive testimony on the subject of corporate
handling of financial irregularities of Amtrak.

Before we recall certain witnesses from yesterday for a brief
round of questions to resolve lingering issues, I'd like to announce
that, this morning, I've directed subcommittee staff to turn over
relevant affidavits in the possession of the subcommittee to the
Federal Bureau of Investigation for further investigation.

As you know, the theft of Amtrak property is, in significant part,
the theft of Federal funds. .

I am seeking this to put all on notice that this subcommittee will
do all it can to guarantee that theft from federally funded Amtrak
will be a Federal matter. Theft must be investigated and must be
deterred.

Second, we have heard testimony describing lack of confidence in
Amtrak’s internal investigations. It was described as the manage-
ment investigating itself.

I do not want to undermine that police investigative authority,
but realizing that those fears stem from deeply rooted labor rela-
tions problems which this subcommittee explored last year, I see no
choice but to urge all employees witnessing corporate crime to
report those crimes to this subcommittee. This should be the last
resort, but I do not want next year or the following to hear any
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more witnesses state that they witnessed theft but did not feel safe
reporting it.

Elimination of the theft problem at Amtrak cannot await solu-
tion of their labor relations problems. In the interim, the ranking
member of this subcommittee, Mr. McCandless, and I are request-
ing the General Accounting Office to make a limited but thorough
investigation of several of Amtrak’s asset procurement and control
systems to determine the extent to which the problems documented
through their Chicago internal investigation are recurrent.

GAO is the official audit arm in Congress and, we feel, is in the
best position to identify systemic and procedural deficiencies which
are responsible for the abuses we've learned about.

Unless other members wish to make an introductory remark, we
will now proceed to recall the following panelists from yesterday.

Mr. McCandless.

Mr. McCanbress. Thank you, Madam Chairwoman.

I have no introductory remarks. However, Mr. DelLay, I under-
stand, has an opening statement. I would ask unanimous consent
that that be included.

Mrs. CoLrins. Without objection.

Mr. McCanbtess. Thank you.

[The prepared statement of Mr. DeLay follows:]

OPENING STATEMENT OF REPRESENTATIVE THOMAS D, (Tom) DELAY

Thank you, Madam Chairman. Yesterday I listened with great interest to the
story of probable criminal activity and a subsequent investigation at Amtrak that
had been occurring under the last set of managers at Amtrak’s Chicago facility.

There are two things that concern me about yesterday’s hearing. My first concern
is that there is very little information, other than that supplied by Mr, Crawford, to
help us find out what the current status of the situation is. My second concern is
with the testimony. It would seem that on critical questions we have conflieting tes-
timony between panels—and even between members of the same panel. I hope we
will be able to get to the bottom of this today.

Also, I would again like to recommend that the report from this hearing be held
so that it could include a followup hearing which could cover current Amtrak poli-
cies in depth. Thank you, Madam Chairman.

Mrs. Corins. The purpose of recalling these witnesses is to de-
termine with more clarity, one, if Amtrak police had adequate
reason to include within the scope of their investigation matters in-
volving theft or disappearance of valuable scrap metal and locomo-
tive parts; two, why Amtrak police and auditors apparently limited
their review of invoices—there was enough evidence, it seems to
me, to justify a full investigation of all purchases from Mutual
Truck Parts and a thorough review of other vendors through whom
their Chicago managers had access—and, three, why Amtrak police
and auditors did not utilize a valuable resource in interviewing em-
ployees. They could have together reviewed invoices to identify
stolen or fraudulent entries.

What concerns me there is that, yesterday, a statement was
made that only one item on one invoice was looked at, and al-
though I've heard of cursory examinations and used to perform
them myself when I worked as an auditor for the State of Ilinois
Department of Revenue, that is the most cursory of examinations
I've ever heard of.
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This failure has cast a lingering doubt as to the exhaustiveness
of the corporation’s effort, which only exacerbated employee doubts
about the integrity of the investigation. , .

The panel that we're going to call first are: Mr. Raymond Ingalls,
Ms. Faith Doonan, Mr. Edward Rhodes, Mr. Joseph Crawford, Mr.
William Branan, Mr. Steil, and Ms. Moorhead, and whoever else
sat in the first panel, please come forward.

Mr. McCandless. v '

Mr. McCanbpLEss. Thank you, Madam Chairwoman.

I'd like to begin where we left off yesterday—you were all

.. present most of the day and heard the dialog that the committee

received from the various witnesses, their comments, their beliefs,
their observations—and proceed into a not “he said, you said, I
said” type of situation, but to try to find where the existing system
might be improved or where the existing system is in a compro-
mised position or lacks something that it should have in order to
function to the maximum degree possible.

I appreciate the opportunity being presented this morning with
the Executive order we discussed yesterday. Mr. Ingalls was kind
enough to take on the task that we requested yesterday.

[See app. 2.] ‘

Mr. McCanpiess. I would note for the record that the date on it is
1984. I'm informed that this executive order is an update of a
previous update which was in effect at the time of the situation we’re
reviewing.

I think that’s important, because if someone reviews that with-
out knowing it, ther: they might find, without the knowledge, that
they’re barking up the wrong tree if they say the dates are not cor-
rect.

Mr. Ingalls, with respect to the National Railroad Police Depart-
~ment, your executive order talks about the use of all available
police facilities. There’s a direction to the members of your depart-
ment. ‘

I wonder if you would share with us how that part ties together
with respect to an internal investigation versus an external or
third party investigation, or whatever terminology you use.

In this case, it's my understanding that this was totally handled
within house, except for the prosecution aspect of it, that if this
had been an alleged theft or some other aspect of your obligation
as an enforcement officer, outside of the employee realm, that the
local police department over which this area has jurisdiction would
have been involved.

Can you explain to the panel how this all works with respect to
the external investigation? :

STATEMENT OF RAYMOND INGALLS, CHIEF GOF POLICE, AMTRAK,
ACCOMPANIED BY FAITH DOONAN, SPECIAL AGENT; EDWARD
RHODES, SPECIAL AGENT; JOSEPH CRAWFORD, ASSISTANT
VICE PRESIDENT AND CHIEF MECHANICAL OFFICER; WILLIAM
BRANAN, AUDITOR; AND HAROLD R, HENDERSON, GENERAL
COUNSEL,

Mr. IncaLLs. First of all, we do not treat internal investigations
or external investigations any differently.
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The Amtrak Police Department has concurrent jurisdiction with
local municipal police departments, State police, or Federal agen-
cies concerning whatever their scope of responsibility is in investi-
gating certain criminal acts.

For the most part, we work independently in investigating both
internal and external complaints. On a number of occasions,
though, we work with other groups who also have concurrent juris-
diction.

A good example of this is what is call the Penn Station sniper
case. We had an individuai who had shot seven people in Penn
Station and its environs.

We formed a homicide task force with the New York City Police
Department, the Long Island Railroad Police Department, and our
own investigators. That task force is still in operation and has been
for 2 years.

In a number of other cases, we have worked with one or multiple
agencies that also shared jurisdiction.

Mr. McCanpress. With respect to the circumstances that we
have been talking about, there didn't appear to be anything in the
way of another jurisdiction involved in this investigation. Is this a
proper———

Mr. INgALLs. It's very normal.

Mr. McCanpres™. Are they consulted at all in circumstances
such as this?—they, meaning the jurisdiction.

Mr. INcaLLs. No.

We have concurrent jurisdiction. Either one of us has the right
to investigate.

An example of how this works as a practical matter: A member
of this subcommittee, Congressman Owens, sent—either Congress-
man Owens did, or a member of his staff did—sent a letter con-
cerning some information from a meeting he had held with
Amtrak employees in New York which disclosed allegations of drug
abuse and drug sales on Amtrak properties in New York.

This letter was sent over to the commander of the bureau of nar-
cotics in New York City. He gave me a call personally and in-
formed me that he had received the letter and said that this was
within our jurisdiction, and he forwarded the letter to me for our
followup.

Mr, McCaNDLESS. 1 guess the concern I have here is a comparing
of notes for possible information that might be commensurate with
your investigation being available in another jurisdiction.

If there is no contact between your operation and the jurisdiction
in question, then there is no chance or opportunity to compare
what might be a working file or an information file.

Mr. INncALis. I understand.

Mr. McCanpress. That is of concern to me, because most organi-
zations have some kind of an intelligence section that accumulates
information. Even though there is nothing available to prosecute at
this time, it is a library upon which they draw for resources when
and where necessary.

Mr. INgaLLs. It is my understanding that record checks were
made concerning this investigation involving the people who were
alleged to be involved.
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Mr. McCanpLess. With respect to the investigation itself, the
people discussing this yesterday talked about their process of being
interviewed by Ms. Doonan, I believe, and the fact that they were
quite surprised or they thought that there might be something in
the way of a justifiable followup but that, after the first interview,
there was no followup or any further contact. Is that about the way
it went down?

Mr. INcaALLs. If we are both talking about the same statement,
Congressman, Ms. Doonan has informed me that she talked to that
gentleman three times, not just once,

Mr. McCanpress. The point being here—and I don’t want to play
department head—that we exhaust to the maximum degree possi-
ble with the time available resources and assume it is minimal as
possible in not building a factual base for that.

With respect to these alleged scrap sales, there doesn’t appear to
be an awful lot on that. Was that ever brought to your attention or
Ms. Doonan’s attention?

Mr. INgaLLs. It was never brought to my attention, sir, and the
investigators have stated they have no knowledge of it.

Mr, McCanbLess. Ms. Doonan, was that ever brought to your at-
tention?

Ms. DooNAN. No, sir, it wasn’t.

Mr. McCANDLESS. Again, my reason for asking this is, we're get-
ting involved in a community, getting involved in a situation where
parties accepting this kind of material under the circumstances al-
legedly that they accepted it could very well be doing the same
thing with other organizations, and the local jurisdiction could
have some information on it but not enough to do anything.

Did we explore any of those areas with respect to the local juris-
diction—the Chicago Police Department?

Mr. INcALLS. Yes, that would be correct,

Mr. McCanpLEss. The comment made about the State’s attorney
yesterday and the lack of knowledge that he had on some of the
information, would you care to comment on that at all? It had to
do with the level of information that he had been supplied for pur-
poses of seeking prosecution.

The statement, if I understand it correctly, went something like
this, that after discussing this with the State’s attorney, he was un-
aware of these certain things, et cetera. Do you remember that?

Ms. Doonan. Sir, I didn't know that the individuals on the
second panel had met with Mr. Smith until I read their depositions
on Monday evening.

After reading them, I called Mr. Smith, and he stated that he did
have a meeting with those individuals.

The information that was brought forth to him at that time was
never brought to my attention during the course of the investiga-
tion.

He did state, as stated in their affidavit—I mean in their deposi-
tions—that he did have a meeting with them. He asked them for
documentation and corroboration, which he informed me was not
forthcoming. ~

He did say that he had confidence in the investigation that was
conducted, and he never mentioned—he stated to me that he did
not bring it to our attention as Mr. Pitts had stated. Mr. Pitts
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stated yesterday that Mr. Smith told him he would bring it to our
attention. This is not in their depositions, and this is not what Mr.
Smith told me.

Mr. McCanpLEsS. One other point, Madam Chairwoman.

The comments were made also yesterday that, shortly after dis-
cussions, the information of that discussion appeared on the desk—
quote, unquote—of Mr. Brown.

Are we aware of the information that was being passed on—how
that was being done?

Mr. Incavts. That was not in relation to our 1nvest1gat10n, I be-
lieve, sir. That was in relation to the Henderson committee’s inves-
tigation.

Mr. McCanbress. Yes, I was wondering if——

Mr. IncaLrs. Do we know how that information was passed? I
have no knowledge.

Ms. Doowan. No, sir.

Mr. McCanpress, Was any of your 1nvest1gatory information
passed on to Mr. Brown?

Mr. IncALLs. Not at all.

Mr. McCanpLEss. Having looked at this procedures manual page,
with what you know today that maybe you didn’t know yesterday,
are you satisfied, one, that your procedures manual and the direc-
tion that it gives your employees and the informal administrative
procedures that you have that are not written down are adequate
or address the situation, whether it be this situation as an example
or anything that might happen in the future?

Mr. Ingarrs. I am confident, with one reservation, and we will
do something about that. It is the way that we have briefed the
management in terms of our activities.

In thinking about this entire problem, a number of these things
have been done in discussions, meetings; that type of situation
needs to be more formalized, We need to create a report form the
investigator fills out in terms of these irregularities that ave noted
during the course of an investigation, and have that forwarded to
the responsible person.

Mr. McCanbpLESS. One more question,

Mr. Branan, we have your named spelled right today, I see.

Mr. BrRaNAN. Good.

Mr. McCanpLEss. It's my understanding that these exhibits yes-
terday of the various invoices were not available in the files of
Amtrak but were subpoenaed through the vendor, Mutual Truck
Parts. Is that a true statement?

Mr, Branan. No, that is not. The documents here that were uti-
lized yesterday are from Amtrak’s files.

Mr. McCanprLess. All of these came from Amtrak files?

Mr. Branan, I believe so; yes, They are all Amtrak documents.

Mr. McCanprLess. If they’re Amtrak documents, then they came
from Amtrak files?

Mr, BranaN. Yes, however, these are not the documents that I
actually worked with during the investigation.

Mr. McCanpress. Could you explain that for me?

Mr. Branan. I worked with the actual invoice which were sub-
poenaed from MTP, This is a document that is prepared after the
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material is_delivered, to input the information into the computer
system to allow the vendor to be paid.

Mr. McCanpLEss. Was there any shortfall in the documentation
necessary at Amtrak for Mr. Ingalls and Ms. Doonan and the
othe?rs who were involved in this as a followup in their investiga-
tion?

Mr. BrRanaN. There would be a shortfall from the standpoint of
proving fraud on the false invoicing.

Mr. McCanpress. I have reference to the documentation needed
on the various purchases and so forth. Was all of that information
available to them?

Mr. BRANAN. Yes, we were well aware of what was supposedly
reported as purchased. There was no problem in that area.

Mr. McCanbress. You had no problem with Amtrak’s files rela-
tive to your investigation?

Mr. INgALLS. No, sir,

Mr. McCanpLess. We were led to believe, through some source,
that there were incomplete documents which had a tendency to
compromise your investigation, That’s an erroneous assumption?

Mr. IncarLs. That would relate to the lack of inventory records
for expense items.

Mr. McCanpiess. I understand. I have reference now to Mr.
Branan’s area of auditing and the auditing aspect of it, the record-
keeping, purchase orders, shipping notices, et cetera.

Mr. INGaLLs. Not to my knowledge, with the exception of our me-
chanic’s loghook that somehow disappeared, but that was an infor-
mal record, it was a record that was kept exclusively by the shop,
it’s né)t a matter of Amtrak policy or procedure to keep such a
record.

Mr. McCanbrEss. Do you concur in that, Ms. Doonan? You were
on the firing line and in the trenches.

Ms. DooNAN. Yes, that’s correct.

Mr. McCANnbpLESs. Thank you very much, Madam Chairwoman.

Mrs. CoLLiNs. Mr. DeLay.

Mr. DELAY. Thank you, Madam Chairwoman.

In trying to organize my thoughts, I wanted to try to clear up
some things that we heard yesterday a little beyond what Mr.
McCandless just asked you, and I want to be a little more specific.

You heard yesterday that Mr. Pitts said he told you about, I be-
lieve—I can’t get them all right—but the scrap metal, and what
was the other thing? He told you about the scrap metal and some-
thing else—the tools—and then another witness said you were told
about the traction motors and the governors.

I thought I remembered you saying that you were not told about
any of these things. Could you again expand on that—each one of
you—about whether you were or were not told?

Ms. DooNaN. Mr, Almaguer stated yesterday that he told me
about the tools. He did tell me about the tools. I was not told by
any of the other panel members about the things that are listed in
their depositions which they brought to Mr. Smith’s attention—the
traction motors, the governors, and the scrap metal. That was
never brought to my attention.

Mr. DeELAY. Mr. Ingalls.

Mr, InGavLs. I had never heard of the——
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Mr. DELAY. No anonymous notes?

Mr, IngaLis. No, sir.

Mr. DeLAy. Nowhere.

On this Henderson committee report, it stated that they knew
that it wound up on Mr. Brown’s desk. I think you just said to Mr.
McCandless that he did not get a copy of that report. Is that true?

Mr. IncarLs. He did not get a copy of our report. I believe that
what the witness was discussing was some sort of Henderson com-
mittee report that had been put on Brown’s desk. I assure you that
Brown received no copies of our investigative reports, because they
never left the police department.

Mr. DeLAY. Do you know if Mr. Brown—and maybe we'd ask this
of Mr. Claytor—if Brown was ever informed of the results of that
report?

Mr. IncarLs. Of our final investigation of the Henderson report?

Mzr. DELAY. Yes.

Mr. INncaLLs. I'm sorry, sir, I don’t understand which. There were
two different reports.

Mr. DELAY. Yes. The Henderson committee report.

Mr. INcarLs. I don't know that, sir. I don’t know if he was ever
informed of the outcome of that. ,

Mr. DeLay. Wouldn’t it be logical to you, if you do an investiga-
tion on a particular operation, and you find discrepancies and prob-
lems in that operation, you would normally go back and report to
the head of that operation the problems that you found?

Mr. INgaLLs. Most assuredly. That would not go back to Mr.
Brown. He had resigned at that point. At the conclusion of the in-
vestigation—of our investigation—he had resigned, and if we’re
talking about the Henderson committee——

Mr. DELAy. That’s what I'm talking about, the Henderson com-
mittee.

Mr. IngarLLs. I am not aware of how that was handled.

Mr. DeLAy. Can we bring Mr. Henderson up?

Mrs. CorLLins. Sure. :

Mr. Henderson, just push your chair up, or sit at the corner
there, and you can get yourself up to the table.

Mr. DeLay. Maybe, Mr. Henderson, you could answer for me, did
Mr. Brown receive the report from your committee?

Mr. HeENDERSON. Absolutely not.

Mr. DeLay. Did anyone inform him of the problems that that
committee found?

Mr. HenDERSON. In some parts, yes. The three of us were sent
out by Mr. Claytor to conduct an investigation into employee rela-
tions and management problems in Chicago.

One aspect of that investigation was to conduct personal inter-
views with employees who voluntarily came in to talk to us. We
gave them my personal and Mr. Claytor’s assurances that they
would be afforded confidentiality, and took extraordinary steps to
assure that.

Now, some of the information that people brought to us and
some of the problems they brought to us they wanted to be ad-
dressed, and in each case it was made clear there was no way to
address those things but to identify them.
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An example is Mr. Boyd’s case, who had a problem about his pay

, and his job classification. It would be very difficult for us to inquire

%_nto that and get an adjustment made without identifying the
act——

Mr. DeLay. Well, Mr. Boyd said that he allowed you to use the
sting.

Mr. HENDERSON. Exactly, and he is a person who told us that he
did not mind being identified, and that was the only purpose for
which anybody who talked to us was identified.

Mr. DeLay. What kind of things did you do to protect their confi-
dentiality? Meet in a car? Meet in a hotel room?

Mr. HENDERSON. Well, there were various levels, and obviously
this was within the company, so some limitations on it.

We first—we selected people who had no direct affiliation with
the department. Most of the employees in Chicago were people
from labor relations, and law, and personnel, and headquarters. We
selected support staff from Philadelphia and Washington and one
from Chicago who was in personnel and trusted as a confidential
employee, who basically handled administerial du’ies anyway and
was not privy to any of the information, but primarily for schedul-
ing rooms and things like that.

We met with people on the property at the various locations con-
venient to them, so that they could just leave work and come and
talk to us to afford further confidentiality. Those were all private.
Only one person or those of us on the committee could hear those
conversations.

We met with people at a hotel several blocks away from the
property so that people would not be seen coming and going. We
set up hours ranging from 7 o’clock in the morning until 11 at
night, so that people would be able to come before and after their
shifts and not have to ask the supervisor for time off.

We very closely guarded the list of people—the appointment
list—and secured that.

The interviews were conducted usually one-on-one, sometimes
more employees, sometimes two or three of the interviewers par-
ticipated.

We had a form we used for our note-taking. We each took our
own notes on that form, and protected that form, and kept it. We
did not Xerox it and make copies and spread it around or report it
to anybody.

I can say with total confidence that none of the three of us on
that committee, who were the only people who possessed any notes
from the interviews, ever let Mr. Brown see any of those.

Mr. DeLAy. How do you explain Mr. Brown’s actions—what some
of his employees claim being grilled by him or being harassed by
him after your investigation?

Mr. HENDERSON. I can only speculate, but I did spend several
hours with Mr. Brown on a number of different occasions, talking
to him about issues in his shop and about other matters.

He is a persen that would suggest that he knows more than he
does, intimidate people, and in fact I'm told by some of the people
here actually—by witnesses here—that statements were made that
were no more. than assumptions, sometimes inaccurate. Accusa-
tions were made, and people would hear those, and if he happened
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};otbe lucky and hit the truth, then people would think he knew a
ot.

Mr. DeLAay. Would you assume that, being what we obviously
have found the type of person that Mr. Brown is, when he found
that his shop was being investigated, is it your opinion that Mr.
Brown would develop a certain amount of paranoia in suspecting
everybody in his shop, because he probably knows the system of
Amtrak and would know that almost everybody would be inter-
viewed?

Mr. HeENDERsON. Well, I think that may be partially true.

Our investigation initially into Chicago was not focused on crimi-
nal activity or this type of mismanagement or fraud that we’re
talking about here. We were looking at other kinds of management
problems in the Chicago shop.

When this information was turned up initially to our committee,
we immediately turned it over to the police. While obviously the
people involved there had a much better idea of the potential
danger for them than we did, we continued to pursue employee re-
lations matters and discipline areas and dealt with them on those
areas without any further concern for the police investigation. We
knew it was going on. In fact, I think it was probably a week or
two before the investigators were actually present there, and we
had been working along in the meantime.

Mr. Brown's demeanor, as it has been described here, and some
of his actions are not at all inconsistent with the kinds of things we
were encountering in dealing with investigation of the manage-
ment problem.

In fact, I'd have to say that, of the employees we interviewed
who worked in his shop, there was approximately a 50-50 split be-
tween people who really liked the man and came to us to praise his
performance and his relationship with his employees. The other 50
percit(aint hated him and thought that he was the worst person in the
world.

Mr. DeLAy. To make the point, though, before you interviewed
anyone, you expressed to them and tried to convince them that
their confidentiality would be protected and that in no way would
management receive their names or interviews or notes of any sort,
before you interviewed them?

Mr. HenNDERSON. Before—at the initiation of each interview, that
representation was made, and people were expressly asked if they
wanted to waive that confidentiality.

During the course of their conversations, if something came up
that required an action, we’'d have to contact somebody else in the
company or outside, and we'd make it clear that, in order to do
that, it may be necessary to reveal your identity and let it be
known that you talked to us at least about this issue.

Mr. DeLay. How about you, Mr. Ingalls? Did you or Ms. Doonan
do the same when you interviewed people?

Mr. INgarrs. I didn’t participate in any of the interviews.

Mr. DELAY. Ms. Doonan.

Ms. DooNaN. When I interviewed the different individuals, I told
them that the information would be kept confidential, because they
had expressed apprehensions about that to me, and none of the in-
formation was ever presented to Mr. Brown in any way.
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Mr. DeLay. Did anyone approach you and say, “Look, I don’t
trust you, because Mr. Brown even has a copy of the Henderson
committee’s report’’?

Ms. Doonan. No. No one ever told me that.

Mr. HENDERSON. Mr. DeLay. ’

Mr. DeLAy. Yes?

Mr. HenDERSON. T'd like to add, too, that there have been com-
munications befween me, between Mr. Claytor, and other people in
the company, and many of the employees that talked to the com-
mittee that went to Chicago, and there has never been before yes-
terday any allegation that information given to 'us was disclosed to
anybody.

Mr. DeLAay. Mr. Steil, could you answer that same question about
confidentiality?

Mr. Stemn. Ms. Doonan’s answer was totally correct, with the ad-
dition that should we be able to progress the information to crimi-
nal prosecution, we would be relying on them as, if you will, State’s
witnesses.

Mr. DeLay. Did any of the panel yesterday or anyone else inform
ylgu of the traction motors and the governors and the tools and
the——

Mr. SteiL. With the exception of the tools, the first that I heard
of that information was this past Monday.

Mr. DELAy. With the exception of the tools?

Mzr. StenL. Yes, sir.

Mr. DELAY. Who is Mr. Rhodes?

Mr. RuonES. I am, sir.

Mr. DELAy. Could you answer those questions also about confi-
dentiality and what you told the people you interviewed, and did
anyone inform you of these other allegations?

Mr. Ruopes. In any investigation, to include this one right here,
I assure all people that I interview of confidentiality. It's a key ele-
ment in any investigation.

In reference to the supposed statements that our people were no-
tified with reference to traction motors, governors, scrap, et cetera,
at no time did anyone mention this, offer this information to me,
and I made a conscientious effort to the people I interviewed to get
any information, whether it related to this or any other matter.

Mr. IncaLLs. If I could make an interjection to this.

Mr. DeLAY. Yes.

Mr. Incarnrs. When we talk about tools, tools were a part of our
investigation and were mentioned in the report. What we heard for
the first time—and I believe Mr. Steil is referring to—is this two-
for-one tool application.

There was an allegation presented to the investigators that tools
were missing and that Durst was primarily responsible for stealing
a large quantity of tools. The two-for-one is, I think, is what the
question related fo.

Mr. DeLaAy. I apologize, Madam Chairwoman. I want to go into
one other area, and this is the testimony and affidavit by Mr. Elza.

Mr. Steil and Mr. Rhodes, I entered into the record your investi-
gation report. Most of the allegations, I assume, in Mr. Elza’s affi-
davit were answered in your report.
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Could you give me an overview of what your impressions were
with these allegations and what you found?

Mr. Ruopes. In reference to Mr. Elza’s allegations, all of the alle-
gations that he provided us were investigated.

The investigation, while not substantiating his allegations, did in
fact deny them. Based upon this information, I concluded that
there is no truth, based on facts developed by the investigation of
his allegations.

Mr. DeLAy. Without getting into any personality clashes or any-
thing, I noticed in your report time and time again reporting, and
even quoting, profanity in response te your investigation. Could
you give me an overview of Mr. Elza’s problem? Is he just a dis-
gruntled employee, or what is the problem there?

Mr. Rropes. Mr. Elza himself, in one of his interviews, stated ba-
sically that, No. 1, he did not like Jim Brown; No. 2, he feels he
was treated unfairly by Amtrak; he feels that Amtrak owes him, at
that point in time, 1982, 2 years’ wages; and he stated also he was
considering filing a lawsuit against Amtrak.

Based upon these type statements, I feel that there is definitely
animosity.

Mr. DELAY. Can it be reasonably assumed, since you're connected
to Amtrak, that he wouldn’t trust you either?

Mr. Ruopes. Reasonably, yes. That's a reasonable assumption.

Mr. DeLay. Thank you, Madam Chairwoman.

Mrs. Corrins. Mr. Swindall.

Mr. SwinpaLL. No questions.

Mrs. CoLriNs. I just have a few brief questions here.

Ms. Doonan, several witnesses reported threats to them. Did you
receive any such reports that witnesses had received any kind of
threats or were afraid of reprisals of some kind?

Ms. Doowan. Yes, I did. Kenneth Johnson had contacted me and
expressed information regarding threats, and I contacted Mr. Steil.
Mr. Steil contacted Mr. Johnson, and, I believe, Mr. Nate Fawcett
who was on the Henderson committee contacted Mr. Johnson to
advise him what to do in that matter.

Mrs. CorLrLins. Mr. Steil, what did Mr. Johnson say?

Mr. SreiL, Mr. Johnson reported to me to the effect that he had
been threatened by Gary Baker that if Brown or Durst lost their
jobs; he, Johnson, would be next.

With that information, I went immediately to Mr. Fawecett,
knowing that Mr. Fawcett had talked to Mr. Johnson under the
Henderson committee.

Mr. Fawcett called Mr. Johnson immediately and advised him
what to do.

Mrs. Corrins. What did you recommend to Mr. Johnson?

Mr. SteiL. I recommended to Mr. Johnson that he stay by the
phone, he write down what was said to him, and report it to his
union delegate if he felt that’s what he wanted to do.

Mrs. CoLrins. Do you know whether or not he did that?

Mr. StemL. I don’t. I know he stayed by the phone, because Mr.
Fawcett did make contact with him.

Mrs. Corrins. Mr. who?

Mr. SteiL. Mr. Fawcett did make contact with him, so I know he
stayed by the phone. I don’t know what else he did.
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Mrs. Corrins. Do you know how that was resolved?

Mr. Stern. No, ma’am, I don’t.

Mrs. Corrins. OK.

Mr. Rhodes, Mr. Pitts stated that he informed you of traction
motor theft. Did vou receive this information, and did you follow
up on any similar leads?

Mr. Ruopss. I did not receive this information from Mr. Pitts.

Mrs, Corrins. Did you have any knowledge at all of traction
motor theft?

Mr. RuopEs. I had no knowledge whatsoever until these hearings
this week,

Mrs. CorLins. Let me ask a question of Mr. Branan.

Mr. Branan, testimony was received yesterday about these in-
voices. You said you'd know about the document. You said that you
looked at the invoices. At any time did you look at the invoices and
check them with the documented information that we have here to
see if there was accuracy by and large for the invoices that you ex-
amined?

Mr. BranaN. Yes, I had looked at some of that, and there was
accuracy between the two; plus, if these documents are not accu-
rate, the vendor will not be paid.

Mrs. CoLrins, So when you looked at those—have you seen these
documents?

Mr. BRaANAN. Yes, they are all comparable.

Mrs. Corrmvs. OK, they were all comparable.

When you saw those documents during the time of your exami-
nation, did some of the items on there leap out at you and say,
these are something I need to look at?

Mr. Branan. The primary work I had done was with the in-
voices, which are really copies of these documents, and, yes, those
items that you have pointed out, with the exception primarily of
the 1982 items—we did not go into the 1982 records—were high-
lighted in our documentation that was reported to you either as
fraudulent or suspected fraudulent entries.

Mrs. Corrins. All right.

Now, a similar question. There was some discussion this morning
~about the scrap sales. What is the procedure for the sale of scrap
by Amtrak? Can you tell me that?

Mr. BRaNAN. I'm not fully familiar with it. The sale of scrap is
handled out of Philadelphia.

Mrs, Corrins. Mr. Crawford, can you answer that?

Mr. JoserH CRAWFORD. I can answer that the process to dispose
of scrap materials is for the mechanical department to turn it over
to material control. There is a policy within Amtrak policy proce-
dures on material controls regarding disposal of that material, yes.

Mrs. Coruins. Mr. Ingalls, I believe you responded, and I want
you to correct me if I'm inaccurate, but I believe you responded to
Mr. DeLay’s question about the scrap that you did not look into it.
Is that factual?

Mr. INcaLrs. Yes, ma’am, that's correct. We were not aware that
there was an allegation of scrap being missing. We did not look
into that.

If I could go back to a question you had asked just before that of
Mr. Branan, there are a couple of reasons why we, one, didn’t look
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at the 1982 record, and, two, why the witnesses who were on the
panel yesterday were only showed specific items on those invoices,
and we would like an opportunity to address that, if we could.

Mrs. Corrins. OK. Just one final question before we get back to
those invoices, because I want to finish this up on the scrap right
now.

In determining what you were going to look at as a part of your
investigation, would not scrap have come up if you were going to
do just a blanket examination of everything that was going on, in-
asmuch as the reason for your investigation is that there were alle-
gations of thefts of parts, and so forth and so on? Wouldn’t scrap
have come into your examination?

Mr. BRANAN. In a normal audit, yes, this would probably have
occurred.

Under this circumstance, I was in fact working with police and
security and primarily doing and researching that information
which they wanted done based on the allegations they had, to
assist in confirming them, the allegations.

Mrs. CorrLins. But in order to have a sense of completeness in
what you had done, wouldn’t you, as the auditor, perhaps have sug-
gested that you might want to look at the scra , because if there
are allegations of fraud and gross mismanagement, wouldn’t that
be an area that you would, as you have said, in a regular audit,
look at, and since this was a special audit, wouldn’t it be incum-
bent upon you, or would you feel it incumbent upon you—I won’t
say it would be incumbent—to look at every aspect of what’s going
on \év;th inventory, and scrap, and all the rest of the things that are
used?

Mr. Branan. To look at every aspect of inventory, you are work-
ing on time constraints here as far as manpower available. If we
were to examine everything, we would probably still be there.

Mrs. Coruins. Well, you would do it in a cursory manner,
wouldn’t you?

Mr. BrRanaN. We do audit scrap through the audit department
function.

Mrs. Corrins. Do you know whether an audit had ever been done
on scrap at the Chicago operation?

Mr. Branan. You would have to address that to my manage-
ment.

Mrs. Corrins. But do you personally know?

Mr. BrRaNAN. No, I do not.

Mrs. Corrins. OK. Thank you.

Mr. Rhodes, can you tell me why you only reviewed one invoice
with Mr. Pitts and one invoice with Mr. Almaguer?

Mr. RuopEs. In reference to Mr. Almaguer, I reviewed several in-
voices with him, and in his interview with me, he provided me with
information in reference to several of the invoices.

In reference to Mr. Pitts, the vast majority of the work that was
done, the time period i983, Mr. Pitts was terminated and not on
the property.

I did ask him a few questions in reference to parts, forklifts, et
cetera, but the bulk of my interview with him was in reference to
the repair on privately owned vehicles at the support vehicle shop.
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Mrs. Cornins. You mentioned several interviews, and I don't
want to be knotty about the problem. Was it within the realm of
100 or less? 200 or less? How many invoices did you talk to him
about?

Mr. Ruopgs. Less than 20,

Mrs. Coruins. Less than 20.

Less than 10?

Mr. Ruopgs. No. Less than 20.

Mrs. CoruiNs. Less than 20; OK.

There were discussions about the tape recorder that was very in-
teresting to me. Now, we were told by the panel that during the
interviews, just before some responses were given, the tape record-
er was turned off. Can you talk to me about that?

Mr. Ruopgs. Yes, ma’am.

At no time was the tape recording turned off prior to a response.
The only time I turned off the tape recording was if I was to leave
the room. There was no need to leave it running, so I'd turn it off.

At the conclusion of both interviews, I turned off the tape record-
er and talked to both men. My reasons for this were, No. 1, people
have a tendency to be intimidated by tape recording.

Mrs. CoLLiNs. But doesn’t that usually just last for the first few
minutes until they get sort of used to answering the question, and
then they'd sort of forget because you're concentrating on the re-
sponse to the question? You sort of forget that the tape recorder is
on,

Mr. Ruopes. No, ma’am. It has been my experience that that is
not necessarily so. Some people can become intimidated and
remain intimidated throughout the time that the recorder is on. In
both instances I turned it off to try to put them at ease.

Also, they know I am law enforcement. From my experience, this
also can be an intimidating factor with people.

I turned off the recording in another attempt to have just a gen-
eral type conversation, to relax them, and maybe they could pro-
vide more information that they would not provide if they had the
mental anxiety.

Mrs. CorLiNs. Were all of your interviews done with tape record-
ers? Were there any that were not done with tape recorders?

Mr. RuopEs. To the best of my knowledge, reference Pitts and Al-
maguer, they were.

If I could correct one thing.

Mrs. CoLuins. Yes.

Mr. Ruopes. I talked to Mr. Pitts over the phone; I did not tape
record that conversation,

Mrs. Cornins. I wonder if I could call Mr, Pitts.

Mr. Pitts, I'm not interested in a “he said, she said” type of
thing. I'm just interested in trying to get the record straight with
this question. I want to ask you one question.

Did you inform Mr. Rhodes of traction motor theft, and, if so,
when did you do that?

Mr. Prrrs. I informed Mr. Rhodes of the traction motor thefts at
our second meeting, which I believe was on August 28.

Mrs. CoLriNs. How do you know it was August 287



104

Mr. Prrrs. As I stated in testimony yesterday, I was terminated
by Amtrak, and part of my termination—my reinstatement stated
that I was denied backpay.

Mrs. CorLins. That you were what?

Mr. Prrts. I was denied my backpay.

Subsequent to that, I sought legal advice, and I was told by my
lawyer that, upon my return, I should carry a notebook and write
down anything out of the ordinary, anything that wasn’t part of
my normal duties,

The reason for this is to basically try to prove a pattern of har-
assment that I was going through as local chairman.

I complied with that.

I returned to duty, I believe, July 30, 3 weeks before my meeting
with Mr. Rhodes, and I was maintaining this notebook, and in my
notebook, in my notes, I wrote down that I talked to Mr. Rhodes
about the traction motors.

The conversation about the traction motors was after the taped
interview, and the reason for that was, there were three or four
items that I had received tips on, and, at Mr. Rhodes’ request at
our first meeting, I called him and set up a second one.

At the second meeting, we discussed the three or four topics that
I had received information on.

After the interview was over with, in our discussion, I talked
about the motors and the governors because I was aware of that.

Again, when I came back to work at the 16th Street facility on
the 30th, I bumped into the drop table crew, and it was my duty to
change these motors, and during that period of time we kept run-
ning out of motors.

It just seemed strange to me, again, why a facility that was as-
signed over 50 percent of Amtrsk’s power to maintain would run
out of one of the most vital parts on a locomotive, and I started
inquiring about it, and my general foreman told me that 50 motors
were unaccounted for.

Mrs, CoLLiNs. Just a final question on that. I'm going to ask you
one more time—well, not one more time. I'm going to ask you at
this time about the tape recorder business. Was the tape recorder
turned off before you gave response to a question? ,

Mr. Prrrs. It was—well, with all due respect to Mr, Rhodes, I con-
tacted him to set up a second meeting, and I contacted Mr. Rhodes
because I had complete faith in him. If I wouldn’t have trusted the
man, I wouldn’t be turning over the information that I was getting.

Mr. Rhodes turned off the tape recorder one time during the
interview, and that was at the first meeting when he had to phys-
ically go out and get a folder with invoices out of a different room.
After that, he never turned it off during a questioning period.

Mrs. CoLrins. Did he turn it back on when he came back in?

Mr, Prrrs. That I don’t remember. I know he said he was turning
it off when he left, but I don’t remember if he turned it back on.

Mrs. CoLLiNs. So then he did not turn it off just before you gave
a response to a question?

Mz, Prrrs. Oh, never, no.

Mrs. Coruins. OK. Thank you.
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Mr. Ingalls, the subcommittee did not receive any MTP invoices
from your file except by subpoena. Your internal MTP files, were
they sealed by your office or something? Do you know? Anybody?

Mr. IngaLrLs. I had thought that we had sent a number of MTP
invoices—copies of them—in the box of records that was given to
Mr. Zeitz prior to the subpoena.

I did not personally inventory the box. I don’t know what’s in
there. I'm just assuming that there were MTP invoices or copies of
them in that box of information.

Mrs. Corrins. According to Mr. Zeitz, they were not in the offi-
cial folder that was given to him.

Mr. IncaLLs. We did not, in terms of the actual case file, attach
all MTP invoices to the case file, although, as far as I can recall,
there may have been one or two.

Is that correct?

Ms. DoonaN. During an interview of Mr. Hochberg, there were
MTP invoices attached to his interview. So there are some MTP in-
voices in the actual investigative case file.

Mrs. Coruins. Well, if they were internal documents, is there a
reason why they were not sent to us immediately and that they
had to be subpoenaed—the invoices?

Mr. IngaLis. I'm sorry. We're talking about Amtrak’s copy of the
MTP invoices?

Mrs. CoLLINS. Yes.

Mr. Incarnis. Could Ms. Doonan address this? She obviously
knows more about it than I do?

Mrs. CoLrins. Sure.

Ms. Doonan.

Ms. DoonaN. I'm trying to understand if you're talking about the
first time the material was turned over to you. The very first time,
it did not contain the grand jury information, which would be the
MTP invoices.

When your committee obtained a subpoena for the entire file,
which included the grand jury material, that information was
turned over to your staff.

Mrs. CorLins. So there was a reason for it not being sent the first
time, because it was under investigation?

Ms. DooNan. Yes. Grand jury sealed information.

Mrs. Coruins. I don’t want to belabor this. If they were internal
documents, shouldn’t they have then been sent to us originally?

Ms. Doonan. No, because under Illinois State law, grand jury in-
formation is riot to be disclosed except to the people on the grand
jury list, and so the information was deleted from, I believe, the
first investigative report you received due to that, because it would
have been a violation of Illinois State law to turn over that infor-
mation.

Mrs. CorLins. Mr. Branan, can you tell me your general feeling
about the testimony of the panel that followed you today based on
your audit experience?

Mr. BranaN, The panel that followed me?

Mrs. CorLiNs. Yesterday—Messrs. Pitts and Johnson, and Mr.
Boyd, and Mr. Almaguer. ‘

Mr. Branan. OK. What do you mean by general feeling?
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Mrs. Coruins. Their allegations about the fact that there were
items missing—large items missing—of great cost, missing from
the inventory, that some had been placed on shelves, they weren’t
there any more, there were large items that just disappeared in the
wind someplace.

Did your audit reveal, or does your audit substantiate, any of
those kinds of allegations that were just made yesterday?

Mr. BRANAN. Some of the allegations that they made yesterday
concerning these invoices, yes, were substantiated by our investiga-
tion.

Mrs. CorLins. Last question.

Ms. Doonan, on August 7, 1984, John Durst reported to you that
he had?delivered to James Brown the two missing logbooks. Is that
correct?

Ms. DooNaN. That’s correct.

Mrs. Corrins. That were describing vehicle repairs and inventory
changes. By this time you were able to utilize the subpoena power
of the State’s attorney.

Now, why were those logbooks never subpoenaed by you, or
somebody?

Ms. DooNaN. I obtained information on the whereabouts of the
missing loghooks on August 7, 1984, during an interview of Mr.
Durst. Mr. Durst stated they were given to Mr. Brown at his re-
quest. I had intended to address this matter with Mr. Brown
during a scheduled interview, however, the interview never took
place. Mr. Brown’s attorney advised him against participating in
an interview. Therefore Mr. Brown was never questioned concern-
ing the logbooks.

Mrs. Corrins. Did you look at those logbooks and talk perhaps
with Mr. Branan to see whether or not there were items of invento-
ry missing? :

Ms. Doonan. The loghooks reflected the work that the car shop
employees had done on various company and privately owned vehi-
cles. It wouldn’t reflect any inventory.

Mrs. CorLins. Oh, yes, it would. If tools and parts had been
placed on company or private vehicles, it would have to be shown
on the work list, wouldn’t it?

Ms. DoonaN. Right. OK.

Mrs. Coruins. Like when you get your car fixed, they always
have a little list of the parts that they put in there and so forth.

Ms. DooNaN. OK. I misunderstood.

Yes, it did reflect the parts and the different items that were
used in the different automobiles. Mr. Branan did use that book in
order to trace the different parts.

Do you want to address that?

Mr. BRANAN. That’s one of the steps we had done.

I noted earlier you had indicated that we may have only looked
at one item on an invoice.

Mrs. Coruins. That was the testimony that was given yesterday.
That’s why I raised it, so that you could——

Mr, BRANAN. Well, one item may have been shown to an individ-
ual, but as far as the invoicing, we attempted to trace all items
which would be practical back to the logbook to ensure that they
had in fact gone on an Amtrak vehicle, as well as utilizing those
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entries for privately owned vehicles, to determine what parts were
put on them and trace them to invoicing also.

Mrs. CoLuins. I have no further questions of this panel.

Mr. DeLay.

Mr. DeLAY. I just have one, since we have Mr. Pitts here.

I think, Mr. Pitts, you and Mr. Almaguer yesterday stated that
you only responded to specific questions put to you by the investi-
gators.

Mr. Prrs. That's correct, during the taped portion of the inter-
view.

Mr. DeLaAv. During the taped portion of the interview.

This is new information to me—that after shutting off the tape
you had informal discussions. Was turning off the tape motivating
you to bring up the traction motors and the tools or whichever one
you told them about?

Mr. Pirrs. What motivated me to bring up the motors at that
time—I think I already stated that when I requested a second
interview with Mr. Rhodes, it was over, I think, four specific items.

He conducted the interview in his normal fashion of asking me
questions in regard to the areas that he was interested in, which
were the four areas that I had reported to hirn and told him about.
T answered those questions.

The people who gave me information requested it be be anony-
mous, I withheld their names, and he had no_problem with that.

As before when the tape was turned off at the end of the meet-
ing, we would generally have what I guess people would call a bull
session, and that’s when the traction motors came out.

But, again, I knew about the motors, all right, from what I had
learned myself. In other words, this was information that I was
turning over, and it wasn’t information that I gave Rhodes prior to
the telephone call when I called him about the four items. So 1
didn’t include it in the normal taped interview.

Mr. DeLay. Thank you.

Mr. Rhodes, do you still contend that you were not told about the
motors?

Mr. RuobES. Absolutely, sir; yes.

Mr. DeLay. Thank you, Madam Chairwoman.

Mrs. Corrins. Mr. Crawford has his finger up.

Mr. Josepd CrAWFORD. Thank you, Madam Chairwoman.

I think I can help a little bit with the misunderstanding on trac-
tion motors.

The fact that there was no traction motor in stock in Chicago to
make a specific repair does not mean that the traction motor was
stolen or missing. We have accountability for 311 traction motors.
We have in stock as of this past Monday 251 traction motors. That
is the total traction motors in Amtrak’s ownership, and we are not
missing any traction motors.

Mr. DeLAY. Well, if I may, we're not looking for the traction
motors. To me, we've got two testimonies—we have testimony dis-
puting each other, not just on traction motors but many other
things here, and I would hope that the subcommittee would get to
the bottom of this,

Somebody is either not telling the truth or very forgetful, and I
would hope the subcommittee would delve into that, because I
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think it’s a serious question to the operation of Amtrak, even in its
police investigations and its management policies, that someone is
not communicating, and I think that’s important.

Mrs. Coruins. It's certainly important, and this subcommittee
has always operated with a great deal of integrity—I must say so
myself—and we do intend to find out what is factual and what is
not before we write our report, as the gentleman well knows.

The subcommittee is going to recess now for 15 minutes, because
we have to go for a vote on the floor. When we return, we will not
bring the second panel but the third panel is the one we are going
to bring up now.

Mr. IngaLLs. I know you are in a hurry, but could I make two
very quick points?

Mrs. CoLLins. Sure.

Mr. IncaLis. These four people were not the only people who
were interviewed during the course of the investigation.

The invoices which were shown these people had already been
reviewed by Durst and by Hochberg, who had, at that point, point-
ed out those items in which Amtrak had received through dis-
guised invoicing. This was merely an attempt to increase the body
of knowledge the investigators had about other items that they
were suspicious of.

Second, in hindsight, the path of an investigation is always clear,
but with hindsight and all the scrutiny that this investigation has
received, I stand by my original statement that I believe we con-
ducted the investigation in a thorough and competent fashion.

Thank you, ma’am.

Mr. McCaNpLESS. Madam Chairwoman, just a point of clarifica-
tion. Yesterday, we had three panels. Is it your intent to call either
panel two or panel three back?

Mrs. Corrins, No, it is not. They are released as of right now.

Mr. McCANDLESs. So we will begin then with panel one of today’s
hearing when we come back?

Mrs. CoLLins. Right.

Mr. McCanbLESS. Thank you.

[Recess taken.]

Mrs. Corrins. Qur next panel is already here. They are Mr. Mi-
chael Mitchell, Mr. Eugene Eden, Mr. James Crawford, Mr. Wil-
liam Danby, and Ms. Kelly Zanders.

The purpose of this panel is to inquire into the facts surrounding
the payment of two individuals in the material control facility in
Chicago managed by Mr. Michael Mitchell.

At issue is the corporation’s handling of an incident in which two
material control clerks, Kevin Arnold and Tom Shive, were paid
for Saturdays they did not work.

Mr. Mitchell reported to his vice president, Mr. Eden, and this
subcommittee that this was done in order to compensate these em-
ployees for the fact that they had worked at a higher rated position
called inventory control clerk.

He reported that because of this work, they deserved a 10-per-
cent pay supplement. To achieve this 10-percent supplement, he re-
portedly paid them for one Saturday of no work for every 10 days
of actual work. To do this requires that he and his supervisor sign
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approval of timecards containing false information. Normally, this
would amount to payroll fraud.

I understand that none of the witnesses have prepared state-
ments. So I will proceed with my first witness.

Mr. EpEN. Excuse me, Madam Chairwoman.

Mrs. CoLrins. Mr. Eden.

Mr. EpeEN. We do have prepared statements, myself and Mr.
Mitchell, If you have no objection, we'd like to read them.

Mrs. Corrins. Well, I'll certainly not have any objection to that.

Do you want to proceed at this time, Mr. Mitchell?

Does the subcommittee have a copy of your prepared statement?

Mr. MrrcHELL. No, ma’am.

Mrs. Corrins. All right.

STATEMENT OF MICHAEL MITCHELL, CHICAGO MANAGER OF
MATERIAL CONTROL, AMTRAK

Mr. MirceHELL. My name is Mike Mitchell. I'm the manager of
material control in Chicago. I've been employed by Amtrak for
almost 10 years, all of this in material control. I've held my posi-
tion as manager since February 1983. In this position, I have ap-
proximately 45 employees working under my supervision,

It is my understanding that a number of questions have been
raised concerning how four employees under my supervision were
paid during the period October 1983, through January 1984,

In essence, what happened was that there were temporary vacan-
cies which I couldn’t get filled in time if I properly processed the
required paperwork. I filled them unofficially with employees from
lower paying positions and paid them the additional amounts to
which they were entitled for the work they were doing by including
extra hours on their timecards.

In other words, by adding the extra hours to their timecards,
they were paid the amount that they would have earned if they
had officially held the positions they were temporarily filling.

The first vacancy occurred on October 25, 1983, when a manage-
ment employee, an analyst, went on'a medical leave which was ex-
pected to last from 3 to 7 weeks.

At this time, our department was going through a tremendous
increase in our workload as a result of taking over responsibility
for supplying New York, in addition to our Chicago area. This dou-
bled the amount of equipment for which we were responsible, and
the number of shipments we made quadrupled during the period
from October to January.

Mrs. Corrins. Will the gentleman yield, please?

I intended to swear the witnesses in today. Would you please
raise your right hands, all the witnesses?

[Witnesses sworn.]

Mrs. Corrins. Thank you.

Proceed.

Mr, Mrrcuerr. The tremendous increase in workload that this
made for our department made it essential that the analyst posi-
tion be filled. ’

At that time, there were three inventory control clerks in the de-
partment who were capable of performing the analyst's duties.
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I discussed the situation with all three of them and offered to
have them work the position on a rotating basis so that they would
all have an opportunity to gain experience in that position.

Two of the clerks accepted this offer and agreed to fill the ana-
lyst position on a temporary basis.

My understanding was that when union employees worked to fill
temporary management vacancies, they would be paid either the
base rate for the management job or a 10-percent increase over
their current union wage.

The procedure that had been used in the past to authorize such
payments was merely to make additions to their timecards.

When we checked with payroll to obtain the proper coding to
make the additions on the timecards, I was told that this was no
longer an acceptable procedure. Instead, a personnel action request
form had to be processed to actually place the union employee on
the management payroll for the period they worked.

I then talked to the administrator in Philadelphia about process-
ing this paperwork and was informed that it would take 4 to 6
weeks for processing because corporate approval was required for
filling such vacancies. :

I expected that the management employee would have returned
from sick leave before the paperwork could be properly processed
and I would no longer have a need to fill that position,

In order to have someone to perform the analyst duties during
the medical leave of absence, I explained the situation to the invemn.
tory control clerks.

I'told them that, although officially they would remain inventory
control clerks and be paid at that rate, if they performed the ana-
lyst duties, I would authorize 1 extra day’s pay for every 2 weeks
that they worked in the analyst position. In this way, they would
receive 1 extra day’s pay for every 10 days that they worked, giving
them the 10-percent increase which they were entitled to for doing
the management work.

They agreed to this arrangement, and I rotated one of the two
inventory control clerks into the analyst position every 2 weeks
until the management employee returned from medical leave.

Using the inventory control clerks to fill the analyst position, in
turn, created a vacancy in the inventory control clerk positions
w}éich was not official and could not be filled through normal pro-
cedures.

Because of the increase in workload at this time, it was neces-
sary that someone perform these inventory control clerk duties.

There were only two employees in my department who were
even partially qualified to perform this work. Neither was capable
of performing all of the functions of the position alone, but T be-
lieved that by working together they could handle the responsibil-
ities of the inventory control clerk job as well as one material con-
trol clerk position.

Mrs, CorLins, What were the names of those two employees?

Mr. MircHELL. That was Kevin Arnold and Tom Shive.

I discussed the situation with them and explained to them that,
although they would officially remain material control clerks, that
they would also be performing the duties of the inventory control
clerk position.
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The inventory control clerk position paid: approximately 10 per-
cent more than the material control clerk position. To compensate
them for performing the inventory control clerk duties, I author-
ized an extra day’s pay for every 2 weeks they performed the in-
ventory control clerk’s duties.

The end result of these payroll adjustments was that each em-
ployee received the proper compensation for the work he was per-
forming.

When the management employee returned from medical leave,
everyone returned to performing their normal duties in the posi-
tions they had previously held, and no other adjustments were
made to their timecards.

After the management employee returned, the union filed griev-
ances claiming that two of these employees should have been paid
overtime for the extra days that were listed on their timecards.

Since the employees had been compensated in the correct
amount for the work which they had performed, I denied the
union’s grievances at my level and gave the union an explanation
which was consistent with the hours as they were reflected on the
employees’ timecards.

Several months later, Kelly Zanders came to me requesting addi-
tional information on an EEO charge that had been filed by an em-
ployee claiming that, because she was a woman, she initially had
difficulty obtaining a material control clerk position and that, after
she obtained the position, she received less money than males per-
forming the job.

At the time this employee became a material control clerk, all
material control clerks were being paid at the proper rate, and it
had been more than 4% months since the employees had unofficial-
ly worked the higher rated position.

Therefore, when Ms. Zanders first asked me if there had been
any payroll irregularities relating to these positions, I did not see
any connection between the EEO charge which she was investigat-
ing and the adjustments that had been made 4% months earlier.
Therefore, I denied that there had been any irregularities.

However, when Ms. Zanders called me a couple of days later and
began asking me more specific questions about the payroll prac-
tices in my department and referred back to the time of the medi-
cal leave, I realized that this was going to be an issue, and I told
her exactly what had happened—that the employees, in fact, had
been paid for days they had not worked in order to compensate
them for unofficially filling higher paying positions.

I would like to emphasize three things. First, no employee was
paid more than they were entitled to for the work which they per-
formed; second, all payroll adjustments ceased when the manage-
ment employee returned from medical leave; and, third, I have not
and will not repeat this mistake.

I was reprimanded severely by my director, Charles Fernald, for
my handling of this incident, and it was made clear to me that,
should this happen again, it could cost me my job.

Mrs. Corrins. Mr. Eden.
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STATEMENT OF EUGENE EDEN, VICE PRESIDENT OF PASSENGER
AND OPERATING SERVICES, AND FORMER ASSISTANT VICE
PRESIDENT, MATERIAL MANAGEMENT, AMTRAK

Mr. Epen. Thank you. Good morning.

My name is Eugene N. Eden. I am the vice president of passen-
ger and operating services for Amtrak.

I would like to make some brief opening remarks for the subcom-
mittee.

For the past several years, I have been particularly concerned
with the improvement of Amtrak services in the area of direct pas-
senger services—that is, it’s onboard, station, and commissary oper-
ations. Approximately 500 management and 4,500 union employees
are currently in my function areas of responsibilities.

It has been my management philosophy to require all those per-
sons who report to me, both management and Iabor alike, to per-
form to the best of their abilities in providing the highest level of
service possible for Amtrak passengers.

Toward that end, I believe that all employees have an obligation
to adhere to established policies and procedures, and I have in-
structed my management team to be firm but fair in their day-to-
day administration of their assigned duties.

The primary management tool with which to motivate manage-
ment and labor is not discipline and punishment. There must be a
careful balance between using both positive and negative forms of
reinforcement.

I have been most pleased with the progress that has been made
in the passenger service department over the past 2 years. Passen-
ger commendations of Amtrak’s passenger service employees have
increased, and complaints about poor service and inadequate per-
formance by our employees have decreased.

Also, I would like to add that, since the beginning of this commit-
tee's investigation, we have made further changes to encourage a
more positive approach to management. We have implemented
training programs for all our managers, and we are emphasizing
the use of counseling instead of discipline for handling minor of-
fenses by union employees.

We have also developed an incentive program for onboard service
employees to encourage them to take pride in performing their jobs
well. To date, I have personally signed over 720 letters of commen-
dation for recipients of first level incentive award.

I understand that the subcommittee is concerned about what ap-
pears to be a disparity in the way that management disciplines
union employees versus management employees.

Quite frankly, there should be no difference. All employees are
held to the same performance standards. In fact, management em-
ployees quite frequently have been disciplined since I became vice
president,

Most often, management employees have been disciplined for
poor performance, but they have also been disciplined for violating
corporate policies.

These management employees have been reprimanded, placed on
probation, demoted, and terminated, as the situations may have
warranted,
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Today, the subcommittee is focusing on a disciplinary action in-
volving Mr. Mike Mitchell for alleged payroll irregularities. I
would like to relate my understanding of the events surrounding
this matter and add my personal comments.

Last summer, when it came to my attention there were allega-
tions that Mike Mitchell had authorized employees to be paid for
hours which they had not worked, I had my staff investigate the
matter.

My understanding of what happened is that Mr. Mitchell was
unable to fill a temporary management vacancy through the
proper procedure at a time when his department was experiencing
a tremendous increase in their workload.

In order to accomplish the work, Mr. Mitchell used a method
which had long been a common practice on railroads. He placed
lower paid employees in the higher level position and compensated
them in the proper amount by adding additional hours to their
timecards.

Mr. Mitchell then compounded his error by misrepresenting the
facts to the union when he denied a subsequent time claim.

After I learned the facts, my conclusion was that, although Mr.
Mitchell had violated Amtrak’s procedures and had used poor judg-
ment, he in fact had only been attempting to accomplish the corpo-
ration’s purpose in enabling his department to handle their in-
creased workload.

It is my understanding that Mr. Mitchell was severely repri-
manded for his handling of this situation and told that if anything
similar happened in the future, he would lose his job.

In view of the facts that Mr. Mitchell had arranged to compen-
sate these two employees for only the amount to which they were
properly entitled for the work they performed, and he received no
personal gain from this incident, I believe a reprimand was the ap-
propriate discipline.

After I learned of this incident, I instructed all my staff that
such deviations from proper procedures would not be tolerated in
the future.

Moreover, Mr. Claytor subsequently issued a directive indicating
that this method for compensating employees was not acceptable at
Arintrak and any repetition of such incidents could result in dismis-
sal.

Thank you.

Mrs. Cornins. Did any of the others of you have opening state-
ments?

[No response.]

Mrs. CoLLiNs. Ms. Zanders, I understand you had an opportunity
to investigate this matter.

Mr. HeNDERSON, Madam Chairwoman, can I raise an objection?

Mrs. Coruins. Yes, you can, Mr. Henderson.

STATEMENT OF HAROLD R. HENDERSON, GENERAL COUNSEL,
NATIONAL RAILROAD PASSENGER CORPORATION, AMTRAK

Mr. HENDERSON. For the record, I'd like to state that Amtrak has
posed an objection to the subcommittee to the testimony of Ms.
Zanders on certain subjects on the basis of attorney-client and at-
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torney-work product privilege. I have addressed this objection in
writing in a letter dated June 8 to the subcommittee.

Rather than restate the basis for that objection, I would ask that
that letter be inserted in the record.

Mrs. Corrins. Thank you.

That letter has been provided to the subcommittee, and I have a
written response to that in the interests of saving time, and with
your approval, and with unanimous consent, we'll enter both the
letter and the response in the record at the appropriate time.

Mr. HENDERSON. Thank you.

Mrs. Corrins. Is there objection?

Hearing none, so ordered.

[The letters follow:]
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Amtm

June 3, 1985

Brian Lockwood, Esquire

Myron Zeitz, Esquire
Subcommittee on Government
Activities and Transportation
Room B350 A&B

Rayburn House Office Building

Washington, D.C. 20515

Gentlemen:

This letter is to confirm a telephone conversation last
Friday and to reassert our strenucus objection to disclosure at
Subcommittee hearings of confidential attorney/client
communications and information which is the work product of an
attorney. Specifically, based on the scant information you gave
us about the anticipated testimony of Kelly Zanders, we think it
is highly inappropriate for Ms. Zanders to be required to
disclose any information which came to her by virtue of her
position as EEO Representative.

Ms. Zanders was Amtrak's EEO Representative in Chicago until
December 1984. As such, one of her primary functions was to work
with and under the supervision of Amtrak's attorneys, both staff
counsel and outside counsel, and to prepare the Company's defense
in employment discrimination cases before administrative agencies
and courts. To the extent that Ms. Zanders has information
obtained during her investigation or other participation in such
cases, she was working directly for an attorney in the
preparation of the Company's defense, and such information
clearly is an attorney's work product.

T am aware that you do not believe that the attorney work
product privilege, or for that matter any other
non-Constitutional privilege, applies to Congressional
investigations. You also know that I do not accept your position
on that, primarily because of the widespread practice of
Congressional committees to respect the privileges, Certainly,
the policy considerations which gave rise to privileges in the

judicial system apply equally to Congressional investigations. I
submit that those privileges should not be lightly disregarded.

I urge you refrain from requiring such information of Ms. Zanders
and to avoid a confrontation at the hearing.

Very yruly yours,
i . -/
Z/;’://,\ /’:",(’."A

Harold R. Hehderson
General Counsel

HRH/st
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RULINGS ON POSSIBLE ASSERTION OF WORK PRODUCT PRIVILEGE AS TO
TESTIMONY OF KELLY ZANDERS BEFORE SUBCOMMITTEE ON GOVERNMENT
ACTIVITIES AND TRANSPORTATION
When a claim of privilege that is not of constitutional origing is
asserted before a congressional investigating committee, it is within
the discretion of the committee whether to uphold the claim.éj In ex-
ercising that discretion, the committee must weigh Congress' constitu-
tional right to compel the disclosure of information needed for legisla-—
tive and oversight purposesgj against the purpose served by the privilege.
In this instance, the subcommittee requires Miss Zanders' testimony
in the course of its oversight investigation involving possible criminal
conduct by Amtrak personnel. Specifically, the subcommittee intends to
question Miss Zanders about allegations of payroll fraud which were
uncovered in the course of an EEO investigation that she conducted for
Amtrak. It is now contended by Amtrak that because Zanders worked in
Amtrak's legal department with its attorneys, her testimony as to fac-

tual Information she obtained in interviews with witnesses is barred by

‘the work product rule.

lj Cf. Hannah v. Larche, 363 U.S. 420 (1960); United States v. Fort,
443 F.2d° 670 (D.C. -Cir. 1970), cert. denied, 403 U.S. 932 (1971).

2/ McGrain v. Daugherty, 273 U.S. 135 (1927); Watkins v. United States,
354 U.S. 178 (1957); Eaatland v. United States Servicemen's Fund, 421 U.S.
U.S. 491 (1975).
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The purpose of the privilege would not be served by upholding its
assertion before the subcommittee. The privilege is intended to pro—
mote the adiministration of justice ard the vitality of the adversary
system.;L "...[T]he purpose of the work product rule 'is not to protect. -
the evidence from disclosure to the outside world but rather to protect
it only from the knowledge of opposing cousnel and his client47hereby pre~

venting its use against the lawyer gathering the materials. Obviously,
this subcommittee is not in the position of opposing counsel seeking ac-
cess to Amkrak’s files in pre-trial discovery so that those files can be
used against Amtrak in 1litigatlon. Furthermore, the requisite condi-
tions for assertion of the privilege are not present here. The subcom-
mittee is not seeking documentary evidence but the factual recollections
of Miss Zanders. A leading authority om the privilege notes that “the
courts have consistently held that the work product concept furnishes

no shield against discovery...of the facts that the adverse party's
lawyer has learned, or the persons from whom he has learned such facts,
or the existence or nonexistence of documents, even though the documents
themselves may not be subject to discove:y."éj Additiounally, under the
Federal Rules of Civil Procedure, the work product rule 1s available

only as to materials "prepared in anticipation of litigation or for

/
trial."" The subcommittee is not satisfied that the informatiom that

3/ Hickman v, Tayloz, 329 U.S. 495, 511 (1947); In re Sealed Case,
676 F.2d 793, 809 (D.C. Cir. 1982).

4/ 8 C. Wright & A. Miller, Federal Practice and Procedure, Civil
§ 202% (1970), quoted with approval in In re LTV Securities Litigation,
89 F.R.D. 595, 616 n.l4 (N.D, Tex. 1981) and in GAF Corp. v. Eastman
Kodak Co., 85 F.R.D. 46, 52 (S.D.N.Y. 1979).

5/ C. Wright & A, Miller, supra, Civil § 2023, citing cases.

6/ Fed R. Cive B. 26(b)(3).
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Miss Zanders will provide was collected by her "because of the prospect
of litigation.”l

Because of this subcommittee's need for the information, because
the conditions for assertion of the privilege are not present, and be-
cauge the purpose of the privilege would not be served by upholding the
claim here, the Chair rejects the claim of privilege. Miss Zanders is

directed to proceed to testify.

7/ €. Wright & A. Miller, supra, Civil § 2024, p. 198.
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Mrs. Cornins. Ms. Zanders, I understand, as I was going to say,
that you had an opportunity to investigate this matter. Can you
please describe your investigation as it progressed and shed addi-
tional light on whether Mr. Mitchell improperly authorized pay for
two employees, Shive and Arnold—that’s one thing—and are they
trying to answer the question—what we are trying to do is answer
the question of whether or not Amtrak assets were misappropri-
ated in any way.

STATEMENT OF KELLY ZANDERS, FORMER AMTRAK EEO
REPRESENTATIVE, CHICAGO

Ms. ZanDERS. I became involved in the incident in a question
tangential to an EEO complaint investigation with the Equal Em-
ployment Opportunity Commission.

[See app. 7.]

Ms. Zanpers. In approximately September 1984, I received a call
from an EEOC representative with whom I had worked extensive-
ly. She said that she had received an allegation and corroborating
statements from Amtrak employees that a manager in the materi-
al control department was, in fact, paying privileged employees for
Saturdays on which they had not worked, on which they were not
even on property.

I argued the point with the representative. I explained to her
that that was not a practice at Amtrak and that, in fact, it had
little to do with the EEO complaint we were involved in at the
time.

She did not agree. She asked if I would look into the matter at
Amtrak, which I did. I went to Mr. Mitchell and to the payroll de-
partment, I pulled the timecards for the period of time in question
for Mr. Tom Shive and Mr. Kevin Arnold, both material control
clerks; they are union employees.

After reviewing the timecards, I contacted Mr. Mitchell and
asked if, in fact, he was aware of irregular payroll practices in his
department, if he was aware of any employees who had worked on
a Saturday who were not on property and therefore being fraudu-
lently or illegally paid.

Mr. Mitchell was incensed. He said absolutely not, that sort of
thing did not occur in his department; if, in fact, it had, he would
know about it; his supervisors would know about it.

Based on Mr. Mitchell’s statement, I went back to the EEOC rep,
and I asked her if she had any more substantial information to
give me. She again reiterated that she had various statements from
Amtrak employees regarding this practice.

This was a Thursday or Friday when I had spoken with Mr.
Mitchell, So a weekend passed. I'was, in fact, writing up a response
to the complaint in question.

On Monday morning, when I entered my office, within 5 or 10
minutes my telephone was ringing. It was Mr. Mitchell. He asked
if I had acted on the information he gave me the previous week. I
told him no, I had not. '

He said that he had been approached that morning by a fellow
employee, who gave him information which led him to believe I
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was doing more intensive investigation of his department than T
had indicated.

I explained to him that I was not, in fact, investigating his de-
plartment, per se, but I was investigating a couple of EEO com-
plaints. )

He said, “Well, I think I had better change the statement I gave
you last week.” He said, “I apologize; I made a mistake,” and I
asked him what was he talking about, what did he make the mis-
take in doing. ;

He said he had given me incorrect and nonfactual information in
our previous conversation. I asked him to elaborate, and he pro-
ceeded to tell me that, in fact, he had paid Mr. Tom Shive and Mr.
Kevin Arnold seven to nine Saturdays each on Saturdays which
they did not work.

I asked why he had done that. He explained that he had had Mr.
Shive and Mr. Arnold filling in at various points, performing in-
ventory control duties. An inventory control clerk position is a
higher rated position than the position these two men held.

He explained that, although he had paid them at the higher rate,
which is mandated by their union contract, he felt they should be
further compensated, and, in fact, that is why he paid them for
these Saturdays on which they were not on property.

I explained to Mr. Mitchell that that was a questionable practice,
that in fact I would have to talk to my supervisors about it, and
explained to him the problems created when management gave me
improper or false information and I then passed that information
on to outside forums,

Mr. Mitchell’s response was, “I don't understand what the fuss
is”—something along that line—and I asked him again, “What are
you talking about? Why would I not make a fuss about this? You
gave me nonfactual information. I was in the process of putting it
into a response to the EEOC.”

He said, “Well, the committee knows all about this. They didn’
make a big deal about it, and I don’t understand why you're pursu-
ing it this way.”

I explained to Mr. Mitchell that I would contact Mr. Henderson,
who was both the head of that committee and my indirect supervi-
sor at the time, about the matter.

I spoke to Mr, Henderson, related to him what had occurred be-
tween Mr. Mitchell and I, what the allegation had been from the
EEQC. He explained that in fact an employee had made these alle-
gations to him and the committee earlier in the year and that
action had been taken to reprimand Mr. Mitchell and to see that
this did not occur in the future.

Mr. Henderson, in addition, had Mr. Eden speak to me. Mr. Eden
verified that he had been made aware of the situation—the incj-
dent. He assured me that action had been taken with Mr, Mitchell
as far as a serious reprimand and assured me further that he had
had his previous assistant vice president, Mr. Crawford, look into
the matter and that, in fact, one of the actions taken on this very
serious issue related to Mr. Crawford’s position.

He related that this issue was part of a reason for, I think, Mr.
Crawford’s demotion from the assistant vice president position,
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I was satisfied with those two explanations. I went back to the
EEQC rep. I explained to her that, in fact, we were aware that the
incident had occurred, that management had taken some action,
and, again, that the action was not directly related to the EEOC
complaint in question.

In listening to Mr. Mitchell, I would have to state that I had not
heard his current explanation, or at least not the full explanation.

I will say, though, that as regards Mr. Shive and Mr. Arnold re-
placing two contract employees, there is no need for any special pa-
perwork or special procedure to do that.

A union contract for BRAC employees has a built-in procedure
whereby a contract employee filling a higher level contract position
is automatically paid at that higher daily or hourly rate.

In fact, Mr. Mitchell had paid Tom Shive and Mr. Arnold at the
higher rate. Therefore, any pay on Saturdays for which they did
not work was double time. They were being double paid for the
time they had worked the inventory control position.

Mr. McCanprLess. Madam Chairwoman, will you yield to me?

Mzrs. CoLLINS. Sure.

Mr. McCanpress. I understand, Ms. Zanders, what you have just
said, but there is a disparity here.

It is my understanding from the testimony we have received so
far from the other parties that this is a policy not aeceptable to
Amtrak and has nothing to do with the union contract.

Ms. Zanpers, Mr. McCandless, there are two totally different
issues being discussed here. There is an issue of two contract em-
ployees whom Mr. Mitchell utilized to fill the position of a manage-
ment employee.

Mr. McCanbpLiss. I can understand what is said. I understand
that part. The problem I have is that you said that there was no
need for Mr. Mitchell to process anything because the union con-
tract took care of that.

Ms. ZANDERS. I am explaining that. He is talking about four
people. Two of those people filled a position for a management em-
ployee. The procedure for doing that is what Mr. Mitchell is saying
was unacceptable to Amtrak. That is a totally different type of
issue. You can't take a union employee out of his position and just
put him in a management position and pay him.

Mr. McCANDLESS. I'm confused, because I thought we were talk-
ing about Mr. Arnold and Mr. Shive, and now we have two other
employees.

Ms. ZanpErs. Yes. By Mr. Mitchell’s explanation, we're talking
about two other employees. Mr. Arnold and Mr. Shive are contract
employees. They simply filled the position of other contract em-
ployees, and there is a written procedure in their contract to cover
that type of compensation. v

Mr, McCanpress, We have two separate circumstances?

Ms. ZANDERS. That’s right.

Mr. McCanpress. The gentleman then who testified only testi-
fied to one set of circumstances.

Ms, Zanpers. The gentleman who testified testified to what he
did with four different people.

Mr. McCanpress. What I have reference to is the vacancies cre-
ated where he needed to elevate these people, Mr. Shive and Mr.
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Arnold, to a higher position. Were they the people replacing the
parties that went up to the higher position—-—

Ms. Zanpers. Yes.

Mr. McCANDLESS [continuing]. Or were they the people who were
elevated to the highest position?

Ms. Zanpers. They were the people replacing the contract em-
ployees who were elevated to the higher management position.

Mr. McCanpLess. Thank you.

Mrs. CorriNs. You may continue, Ms. Zanders.

Ms. Zanpers. That is pretty much what I have to say about it.

Mrs. Coruins. Did you review the timecards to see whether they
both indeed where paid at higher levels and, second, were paid for
Saturdays that were not worked?

Ms. ZANDERS. Yes.

Mrs. CorrLins. What value would you place on the seven or nine
Saturdays at straight time?

Ms. ZANDERS. At straight time, they were making $92 per day
each.

Mrs. Corrins. And for Saturdays, would they have been making
double time or time and a half?

Ms. ZanpEers. No, I don’t think so, I think it would have been $92
for those Saturdays.

Mrs. Corrins. So it would have been a straight $92.

I believe you made the statement just before Mr. McCandless’
question that Mr. Mitchell did not need to put them on Saturdays
because of the fact that they would have been paid at the higher
rate if they worked on a higher rate job classification, period. Was
that a statement that you made?

Ms. Zanpzrs. Yes. '

Mrs. Corrins. Were you aware of that, Mr. Mitchell?

Mr. MrrcrELL. I was aware that I could add the extra dollars to
their timecards on a day-to-day basis, but because the positions
were unofficial—they didn’t in fact exist—I had to pay them at the
material control clerk rate. The additional Saturday was to make
up the difference,

Mrs. CoLniNs. So you were not aware that you did not have to do
that, that they would have automatically been paid at a higher
rate. Is that right?

Mr. MircreLL. We indicate on the timecards what rate they are
to be paid at. -

Mrs. Corrins. Is that the way it works, Ms. Zanders?

Ms. Zanpgrs, All he has to do to pay a material control clerk a
higher rate is change that person’s day-to-day timecard.

Mrs. Corrins. Did you know that you could change the day-to-
day timecard and get the same effect—pay them for what——

Mr. MircugLr, Yes, ma'am.

Mrs. Corrins. You did know that?

Mr. MrrcHELL. Yes, ma’am.

Mrs. CoLrins. So then why did you pay them for Saturdays?

Mr. MrrcHeLL. Because I did not have the vacancies officially to
put them in and pay them at the higher rate.

Mrs, CorriNs. So there was not the slot?

Mr. MitcHELL. Yes, ma’am.
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Mrs. CorLiNs. Well, would that make a difference? If a person
worked at a higher classification that required an increase in his
hourly rate, or whatever the thing is—if he actually did that work,
whether or not you had the slot, would you then have been able
to—is counsel shaking her head, Mr. Mitchell?

Mr. MrrcHELL. I'm not sure I understand.

Mr. McCanpLess. I think, Madam Chairwoman, what we have is
a table of organization that allows for these two people. Two people
were removed from those positions and elevated, but those posi-
tions were not increased by two. So the people who were elevated
still retained those positions. Therefore, there was no opening
under the union contract.

Mrs. Corrins. I certainly understand. That’s not what I'm asking
the gentleman. I'm asking the gentleman if he was aware of the
fact that he would be able to pay these people according to Ms.
Zanders without having to pay them for Saturdays on which they
were not on the property.

Mr. MrrcHELL, Yes, ma’am.

Mrs. Corrins. You were aware of that. That’s the only thing I'm
trying to find out.

With that knowledge then, why did you pay them for Saturdays?

Mr. MircHELL. Because if I had raised the rate on their time-
cards, it would have indicated they were filling inventory control
clerk positions which, in effect, did not exist.

Mrs. CoLriNs. What is your response to that, Ms. Zanders?

Ms. ZanpErs. That, in fact, the timecards indicate that Mr.
Mitchell did raise those rates, he did pay them at the inventory
control rates, and that, in addition to that, with regard to my in-
vestigation, I think Mr. Mitchell made a comment that the period
late 1983 through January 1984, was the last time that was done.
That is not quite correct.

In fact, Tom Shive was paid at the inventory control rate for the
greater part of March, April, and a few days in May 1984.

So there is not a question of Mr. Mitchell’s not understanding
that he could pay him that way, because he continued to pay him
that way when Mr. Shive supposedly did the inventory control
clerk duties, which is not irregular at all. Contract employees are
frequently enlisted to perform the duties of a higher paying posi-
tion.

Mr, OweNns. Would the chairlady yield?

Mrs. Coruins. Of course.

Mr. OwEns. Do we now have clearly established the fact that
they were both paid at a higher rate and also on Saturdays?

Mrs. Corrins. That's my understanding.

Mr. MrrcueLL. That’s incorrect.

Mrs. CorLins, That is incorrect. Tell me what's correct.

Mr. MircueLL. They were paid at the lower rate, on a straight
time Dasis, for all days they worked during that period.

M’rs. CorLins. Does payroll verification, Ms. Zanders, bear that
out? ’

Ms. ZANDERS. There are original timecards which I reviewed
which verify that, in fact, both Mr. Shive and Mr. Arnold on vari-
ous days in November and December 1933, and Mzr. Shive, in par-
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ticular, in 1984 were paid at the inventory control rate on various °
days, and in addition they were paid those Saturdays.

Mrs. CoLrins, You say and in addition they were paid those Sat-
urdays?

Ms. ZanpErs. In addition, they were paid those Saturdays, and,
in fact, this is what Mr. Mitche]l explained to me when we——

Mr. MirceeLL. We have payroll records that will verify that they
were paid at the lower rate.

Mrs. CoLLiNs. Mr. Owens.

Mr. Owens. No, thank you.

Mrs. Corrins. We only care about whether the employees were
paid at a higher rate and paid for Saturdays not worked. We are
trying to establish whether or not this has happened.

My time has expired.

Mr. McCandless.

Mr. McCanpLEss. Thank you.

Ms. Zanders, I didn’t want to sound argumentative, but we're
here to try to establish what is good for Amtrak and its employees
and the future of the organization. With that in mind, that’s my
approach to this discussion.

First, Mr, Mitchell, in your decision to do what you did with your
employees, did you consult with any of the higher authorities in
your department or at some other point in Amtrak’s table of orga-
nization to get permission to do what you did?

Mr. MircHELL. No, sir, I did not.

Mr. McCanbLEss. It was a unilateral action on your part to try
to meet what you considered to be an immediate need?

Mr. MrrcueLL. Yes, sir.

Mr. McCanpLEss, Were you aware that there were policies. in
Ahmir:)rak’s guide book, or whatever it’s called, that did not permit
this?

Mr. MircueLL. Yes, sir.

1 (llwr:? McCanpress. So you knew what you were doing when you
id. it

Mr. MrrcHELL. Yes, sir, I did. ;

Mr. McCanpLESs. So we can explain it a little easier. You had
need for two sergeants. You had two corporals and two PFC'’s.
What you did was, you gave the corporals the sergeants’ jobs and
paid them Saturdays but paid them corporal pay.

Mr. MircHELL. Yes, sir.

Mr. McCanbLEss. OK.

Now we have the PFC’s which you need to use for corporals. So
you then gave them a temporary corporal rating, and you paid
them the regular pay plus Saturdays for being corporals.

Mr. MrrceeLL. I would have paid them the private’s rate and
then paid them for Saturday to make up the difference between
the private and the corporal’s rate.

Mr, McCanpress. But the reason you couldn’t pay them under
the union contract is because the corporal positions were still being
filled by the temporary sergeants.

Mr. MitcHELL, Yes, sir.

Mr. McCanpLEss, Ms. Zanders, would you disagree with that
analysis?
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Ms. Zanpers. No, I would not disagree with that analysis. I'm
not quite sure that’s what was done, but your analysis is correct.

Mr. McCanpress. Thank you.

Mr. Eden, once this was brought to your attention, you took im-
mediate action to correct the situation administratively. Do I un-
derstand you correctly?

Mr. EpeN. Yes, sir.

Mr. McCanbiess. In your correcting the action and discussing
this with Mr. Mitchell, was there anyone else in Amtrak of higher
authority than Mr. Mitchell, to your knowledge, that approved Mr.
Mitchell’s action?

Mr. EpEN. No one that I'm aware of.

Mr. McCanpLess. So Mr. Mitchell acted unilaterally, which he
thought to benefit Amtrak and the requirement of his position.

When this was discovered, the method with which he did it, as
has been explained, action was taken by management of Amtrak,
and Mr. Mitchell was brought before administration and penalized
for his action. Is that correct?

Mr. EDEN. Yes, sir.

Mr. McCanpress. Then, Madam Chairwoman, I don’t see where
we have any kind of a problem, because Mr. Mitchell was not au-
thorized to do what he did, he did it unilaterally, it was in violation
of the rules and regulations of Amtrak, and, once management
found out Mr. Mitchell’s actions, they took appropriate measures.

I have no further questions,

Mrs. Corrins, Mr. Owens.

Mr, Owens. Just continuing the line of thinking that the gentle-
man started, what were the appropriate measures taken after Mr.
Mitchell violated the company’s procedures?

Mr. EpEN. Are you addressing me, sir?

Mr. OweNs. Just reiterate what the appropriate measures were
that were taken, because appropriate measures in Amtrak some-
times mean forcing a stationary engineer to clean toilets. But in
this case, what were the appropriate measures? ,

Mr. EpEN. The appropriate measures were—the policy and proce-
dure was in place, and it was effective.

What I did was immediately contacted Mr. Crawford, who was
then the AVP at that time, and he took the action with Mr. Mitch-
ell, and then I called my staff together, and I reiterated that we
would enforce that policy and what action would be taken if they
didn’t enforce that policy.

Mr. Owens. Was anybody fired or disciplined in any way in the
same pattern that the employees at a lower level are forced to
endure?

Mr. EpeN. Mr. Mitchell was reprimanded.

Mr. Owens. What is a reprimand?

Mr. EpEN. A reprimand is a verbal chewing out, and told that if
it happens again, he’ll lose his position.

Mr. Owens. How much money was involved in this?

Mr. EpeN, I don’t know.

There was no money actually involved in the sense that the em-
ployees were properly compensated for the work they did. Amtrak
did not lose any funds whatsoever,

56-320 Q86—
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Mr. Owens. In the case of the other two, Mr. Shive and Mr.
Arnold, Ms. Zanders is saying that Amtrak did overpay them, pay
them for time that they didn’t work.

Maybe Mr. Danby can help us here.

Mr. Danby, what was your involvement in the circumstances re-
lating to Mr, Shive and Mr. Arnold?

STATEMENT OF WILLIAM DANBY, DISTRICT CHAIRMAN, BROTH-
ERHOOD OF RAILWAY AND AIRLINE CLERKS, AND VICE GEN-
ERAL CHAIRMAN, AMTRAK DIVISION

Mr. Dansy. I'd like to back up a little bit, Mr. Owens, and say
that before I became a union officer full time a year ago, I was for
11 years an Amtrak employee, and I'm on a leave of absence now.

About half of my time was spent as a timekeeper in the payroll
department for Amtrak, so I'm very familiar with the procedures
that are being discussed here, and I'd like to reiterate the testimo-
ny given by Ms. Zanders that in fact the company should have no
problem with compensating a contract employee simply by chang-
ing the codes on the card to reflect the higher rate for that day.
There is no need to show any work on Saturday.

If T understand her testimony correctly, there’s a doubling up
here, but, of course, in my position as a union officer, I don’t get
access from the company to the timecards in question.

But to answer your question, my involvement with this situation
began about a year earlier.

[See app. 7.]

Mr. Dansy. Mr. Mitchell in his opening statement mentioned the
grievances which were filed by my organization with the company,
and they were in fact directed directly to Mr. Mitchell as the man-
ager of material control, because we had been given information
that there was work being paid for Saturday, and we filed a griev-
ance apout it.

We do this very often. It’s a routine matter. We file grievances,
and in a routine manner we get answers back from the company,
and I'd like to read just a section of Mr. Mitchell’s response to my
organization following his investigation of the matter. This is his
official answer on behalf of the company:

Investigation of your claim reveals the following. The referenced individuals did
in fact work on the dates in question. Their performance of duties was in compli-

ance and subsequent to their written request to work temporary positions on those
dates, copies of same attached.

And he provided, along with his answer to our grievance, written
requests from the named employees, allegedly filed with him, to
work those dates, and I'd like to have those enfered into the record,
because I think they’d be of interest to the committee today. _

Mr. Owens. These are the people who were compensated for days
thatk ?they did not work, and that statement says that they did
work’

Mr. DanBy, Well, their statements are the requests for the work,
and Mr. Mitchell, in his response to us, told us the referenced indi-
viduals did in fact work on the dates in question, and to back this
up, he says that he has attached their requests to work the dates,
and the dates are mentioned.
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i Mr. Owens. This is the third story we hear—the third explana-
ion.

Mr. Dansy. This is a new explanation, yes. Well, it was the first.

This is the first instance where, as far as I know, Mr. Mitchell
gave an explanation of whether or not the individuals worked and
on what days, and he replied that they had in fact worked and sent
us evidence—signed statements with dates and addressed to vari-
ous supervisors in his department—to substantiate their requests,
and that's based on this. He told us that that’s why these people
were worked on those days; they had, in fact, worked.

Mr. Owens. I don’t know whether the sequence is important or
not, but one explanation was given to you, Ms. Zanders. Was this
before or after——

Ms. ZanNDERs. This is the first explanation Mr,——

Mr. Owens. This is the one you never saw?

Ms. Zanbpgrs. Exactly.

Mr. Dangy. Well, let me progress a little bit further.

Mr. OwEens. And you were given an explanation when you first
talked to Mr. Mitchell, and he called you subsequently and gave
you a second explanation?

Ms. ZANDERS. Exactly.

Mr. Owens. So you got two explanations, and this was a third?

Mr. Dangy. Yes. I will be coming to the EEO situation, because I
became involved in that almost a year later.

There was one extraordinary aspect to this——

Mrs. Coruins. Before the gentleman proceeds, you were going to
have that submitted into the record, and I'd like to offer a unani-
mous consent request that this be made a part of the record.

Mr. McCanbpress. Madam Chairwoman, [ object.

This was a unilateral action on the part of Mr. Mitchell contrary
to policies and procedures of the company that he worked for.

There is nothing to be gained by reviewing the disciplinary
action with the events leading up to the action that Mr. Mitchell
committed, because whatever the action taken by his company of a
disciplinary manner—a disciplinary manner has been taken, and
there was no complicity on the part of the company with the action
he took. Therefore, I find that this is irrelevant.

Mr. Owens. Will the gentleman yield?

Mr. McCanDLESS. Yes.

Mr. Owens. We are investigating a pattern of behavior which
shows that management employees are treated very differently
from other employees and a pattern of behavior which shows wide-
spread corruption.

Why does the gentlemen think it’s irrelevant to take evidence on
one particular case which may, as far as we know, be the tip of the
iceberg? We don’t know how many other instances there are like
this, and it could be the basis for further investigation.

What do we have to lose by accepting the evidence?

Mr. McCanbpress, If I may reclaim my time, Mr. Owens, the issue
here involves 7 to 9—if I remember correctly—not 79 but 7 to 9
Saturdays. Is that correct?

Mr. MrrcHELL. Actually, it was five Saturdays, I believe.

Mr. McCanbpiress. Five Saturdays.
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It is one instance. The man has been penalized in his record for
the action which he took, which was completely contrary to the
policies and procedures of the company that he worked for.

Now, what we're doing here is, we're rehashing the disciplinary
action that has already been taken.

Mr. OweNs. Madam Chairlady, I don’t think my time was used
up. ‘

Mrs. CoLuins. Your time has not been used, so the gentleman has
the time.

Mr. Owens. Pursuing this matter further on my time, I don’t,
again, see the irrelevancy of the particular evidence that's being of-
fered, because we are not disciplining anyone in this hearing. We
are seeking to discern what the pattern is of Amtrak management.

When large amounts of money are being wasted or being poured
down the drain through corrupt practices—and this is a possible
corrupt practice—one more—and I am among those who are de-
fending Amtrak’s funding here on the Hill—some people would
like to see Amtrak wiped out completely while others would like to
see drastic cuts made. ,

I think it is a serious matter—any small incident which indicates
that there is a pattern. The lack of inventory control is a pattern of
purchasing stealing, really, through the mechanism of false pur-
chase orders, and in some cases through hijacking occur. The evi-
dence is there,

We don’t know if any of this is true. We haven’t corroborated it.
We've accepted pieces of paper and explanations, and it will be left
to other people to go further and investigate.

I see no reason why one incident, which is a hard incident, on
which already we've heard three explanations cannot be heard—
for some reason, somebody is trying to cover up, desperately trying
to cover up, or was trying to cover up.

Regardless of the actions later taken by management at a higher
level, I think it is still relevant, because the one issue here is just
how much effort does management at the highest levels put forth
to control the corruption and to control the privileges which other
management people at lower levels take on to themselves, and just
how adequate are management controls? Just how much do they
care, since their own internal investigations have been brought
into question?

I think this is very much a matter of relevancy, and 1 wish the
gentleman would reconsider and allow this piece of evidence to be
entered into the record.

Mr. DeLay. Would the gentleman yield?

Mr. Owens. Yes.

Mr. DELAY. I thank the gentleman from New York for yielding.

I am one of those that want to do away with our subsidizing
Amtrak. So let’s put that on the record, No. 1.

No. 2, I think your concerns about widespread management prob-
lems and trying to establish a procedure of management problems
h}elis been answered by this panel already, and we're rehashing old
things.

The pattern is, Mr. Mitchell was not trying to get rich, was
trying to take care of some employees and acting out of good faith
in trying to pay somebody. He got caught. He tried to cover it up,



LA BTG,

129

according to Mr. Danby. He got caught, he was reprimanded, and
that is what the management is doing. That answers your own
problem. So all this is irrelevant.

Mr. Owens. Well, it strikes me as strange that a management
employee who is deliberately going contrary to company policy is
given a reprimand——a verbal chewing out—when, at lower levels,
we have heard of employees who had the wrong color socks, and
they were fired.

We have heard of a stationary engineer just yesterday who, for
no reason—he committed no particular act; he was just suspected
to be talking too much—was reduced from a stationary engineer to
a laborer and further harassed by being forced to clean toilets.

I think it’s relevant that high level employees, or high level man-
agement people, are not disciplined in the same manner. It raises
questions about just how permissive the corporate policies—corpo-
rate practices, not policies—corporate practices are, and just how
free-wheeling are they with the money with which they are en-
trusted? I'm yery much on the side of those who are trying to con-
tinue the Amtrak; I think it sheuld continue.

I hope that one result of this hearing is that we have a manage-
ment put in place or some actions taken so that the integrity of the
management of Amtrak is not one of the issues that is constantly
being raised.

The efficiency of the corporation is not an issue insofar as every
effort being made by top management to implement policies and to
hold all employees to a standard which will lead to the most effi-
cient and effective operation of the corporation.

Mr. DeLAy. If the gentleman will yield further, you have the
labor end. The union has proceedings by which they are repri-
manded or terminated, everything that the management does
follow, just as it followed in the case of Mr. Mitchell.

If you pick out one incident where you don’t agree with the man-
agement's operation in dealing with a labor employee and compare
it to the way they deal with a management employee, I can prob-
ably pull out just as many where they have reprimanded labor
people. So it’s irrelevant.

If you have a system or a policy by Amtrak—and, believe me, 1
would love to have ammunition against Amtrak—but if you have
something that’s relevant to this investigation, more so than re-
hashing something that has already been taken care of by manage-
ment, then let’s get on with it. But this is a waste of our time and
the committee’s time, in my opinion. :

Mr. Owens. I would like to reclaim my time and register my dis-
agreement with the gentleman. This is not a waste of time.

The entire hearing is based on a series of incidents, individual
incidents colliected, and I assume that this report will result in a
recommendation that somebody go further and investigate this
series of incidents. So no individual incident is irrelevant. We are
looking for patterns.

The point has been made, Madam Chairlady. I have no further
questions.

Mrs. Coruins. Thank you.

Let me just say for the sake of the gentleman who was at an-
other hearing this morning that we have already—Mr. McCandless
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and I, the ranking member of the committee—have made a state-
ment this morning that we are going to turn the information that
we have over to the FBI, and, second, that we're going to ask the
GAO to do a limited but very thorough audit of the procedures and
policies and practices of Amtrak, so that we can get a further
handle on the problems that are here.

I thank the gentleman for yielding.

Mr. DeLay is next.

Mr. DELaY. I have no questions.

Mrs. Coruins. Mr. Swindall.

Mr. SwinpALL. Ms. Zanders, you stated that you're not quite sure
that what Mr. Mitchell stated happened really happened with re-
spect to his statement that no employee was overcompensated.

Ms. ZanDERS. I believe 1 responded to Mr. McCandless’ analysis
that I wasn’t quite sure it happened the way he stated.

Mr. SwinpaLL. Would you tell me with specificity and documen-
tation upon what you base that statement?

Ms. Zanpers. Mr. Swindall, the documentation is the timecards
themselves, and I reviewed the timecards before and during my
conversation with Mr. Mitchell, and, over and above the timecards,
I would have to take Mr. Mitchell’'s own statement, and the state-
ment is quite contrary to the statement he read to you this morn-
ing.

As a matter of fact, I had never heard the issue of Tom Shive
and Kevin Arnold being tied to that of the other two contract em-
ployees filling in for a management analyst. So even that part of
the story was totally new to me.

Again, I can only deal with the timecards themselves, Mr. Mitch-
ell’'s and Mr. Eden’s and Mr. Henderson’s statements to me at the
time I was investigating.

Mr. SwinpaLL., Do the timecards themselves reflect that in each
of these instances, or any of these instances, that the employee was
paid more than the amount that he would have otherwise been
paid plus Saturdays?

Ms. ZAaNDERS. There are timecards during the period November
through December that show on various days Mr. Arnold and Mr.
Shive being paid at a higher rate. That is a normal procedure.

In addition, for the period October through January 1984, there
are Saturday timecards signed off by a supervisor with time sup-
posedly clocked in and out that says these men worked on those
Saturdays. They were nowhere near the property, according to the
statements I received.

Mr. SwinpaLL. We understand why all that was done. My ques-
tion is very specific.

Are you telling this committee that they literally defrauded
Amtrak, given his most recent explanation?

Ms. Zanpers. Yes, and I'm telling you that based on his own
statement to me.

Mr. Swinparn: I'm talking about with specifics of a timecard
that says this week they worked on a Saturday, and if you add that
Saturday plus what they were paid, that they were paid more
than—— ,

Ms. ZanDERS. They should have.

Mr. SwinpaLL [continuing]. They would have been entitied to.
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Ms. ZANDERS. Yes.

Mr. MircHELL. I believe we've turned the timecards over to the
committee. ’

Mr. SwinpaLL. Could we see the timecards in question?

I would like to walk through one of these instances using the
exact timecards in question.

Mrs. CorLins. We don’t have the original timecards. I'm sure
they're in their files someplace. We don’t have the originals. We
might have——

Mr. SwinpALL. Do we have copies?

Mrs. CoLriNs [continuing]. Photocopies of them.

Ms. ZanDErs. Mr. Swindall, I resigned from Amtrak in January,
so you certainly could not have them from me.

Mr. McCanbpLess. Would the gentleman yield a minute?

I would advise those people testifying that they were sworn in a
while ago and that if this turns out to be one way or the other,
with the positiveness with which these answers come to that ques-
tion, then there is going to be possibly some additional action that
we might have to take.

Mr. SwinpaLL. I will reclaim my time and say that I find it
shocking that individuals come in and make allegations that I
think are equivalent to criminal allegations and then have no docu-
mentation here for this committee to examine.

Now, either this committee is here to find the truth, or we're
here just to simply engage in rhetoric. If we are here to find the
truth, I'd like to see the timecards. We've talked about them for 30
minutes,

Mrs. CorLins. We have EEO submissions of copies of timecards,
hMr‘.? SwinpaLL. Could we bring the copies out and let’s talk about
them?

Mrs. CorLins. Do you want to dismiss for 10 minutes while we go
get them?

Mr. Swinparr. I'll continue with other questions and come back
to that, because I'd like to talk to Ms. Zanders about the specific
timecards that substantiate those specific allegations.

While I'm waiting for that, Mr. Eden, based upon your investiga-
tion, did Mr. Mitchell in any way receive any personal gain from
any of the incidents that we’ve talked about here today?

Mr. Epen. None whatsoever.

Mr. SWINDALL., Are you aware of any other instances similar to
the instances that we've discussed here today that have not sur-
faced in the course of this discussion?

Mr. Epen. Well, sir, I know it was a common practice throughout
the railroads. I'm not aware of any other circumstances.

Mr. SwiNpaALL. More than Amtrak? Outside of Amtrak?

Mr. Epen. Yes. I've been told it was a commen practice in the
railroad up until we put our procedures in here at Amtrak.

Mrs. Corins, If the gentleman will yield, was it a common prac-
tice within other facilities in Amtrak, to your knowledge?

Mr. EpEN. Not to my knowledge.

Mrs. Coruins. Thank you,

Mr. SwinNpALL., Let me ask the heart of the question. Do you
think that anyone involved in this investigation was paid more
than that individual was entitled?
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Mr. Epen. No, sir, I do not.

Mr. SwINDALL. Mr. Danby, do you think anyone was paid more
than the individual was entitled?

Mr. DanBy. My opinion is yes, and I'll tell you why. There was
no reason to misrepresent to my organization. We would have ac-
cepted an explanation that two men had been raised——

Mr. SwiNpaLL. Mr. Danby, now we're talking about something
entirely different. Now we're talking about whether somebody lied
or whether somebody did something. I’m talking about the heart of
the matter, and that is, did Amtrak pay more than Amtrak should
have paid for the work received? !

Mr. Dangy. I have no absolute evidence of that; no, I dor’t.

Mr. SwinpaLL. OK. That, to me, is the heart of the issue, unless
I'm mi%ging something,

Mr. DeLAy. Would the gentleman yield?

Mr. SwinpAaLL, Yes.

Mr. BaLay. On that point, Mr. Danby, have you worked all your
time with Amtrak, or have you worked for other railroads?

Mr. Dangt. No. Amtrak was my first railroad employer. I start-
ed in 1973 with Amtrak.

Mr. DELay. Do you have any connections with other railroads or
other railroad unions?

Mr. DaNBY. Only to the extent that some of my first duties were
involved in bringing employees over from Burlington Northern and
from the Milwaukee Roads to Amtrak, and I have to say that, yes,
I have seen employees compensated for extra hours fo increase
their rate.

Mr. DELAY. By this method?

Mr. Dansy. By this method. But I'd like to add to that it was
absolutely unnecessary in this case to do it.

Mr. DeELAy. Did you file a grievance in those cases?

Mr. DaNBY. No. If we knew that an employee was compensated
for work he actually performed in a higher category by adding
time, I don’t think we filed any grievances.

Mr. DeLAy. What made this one different?

Mr. DanBy. We filed grievances because we had understood the
work was performed on a holiday—not on a holiday, excuse me—
on a Saturday, and that it was paid at the straight time rate.

This particular grievance to which I'm referring said that if em-
ployees worked on a Saturday, they were entitled to overtime, and
our information was that it was straight time.

The answer we got back from Mr. Mitchell was that they did in -
fact work the time but that it was under a different rule, per their
written requests,

Mr. DeLay. That makes it different from the other incidents
where you've seen this procedure used?

Mr. DanBy. Yes, sir. Well, I had no way of knowing. I don’t have
access to Amtrak’s timecards.

At the time we made this, we had information that, in fact, the
material control department was raising people up to a higher
rate. We didn’t know how that was done, and at that point we
weren't very concerned.

We also understood that Tom Shive and Kevin Arnold were
being worked on Saturday, as a separate issue. We filed several
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grievances all at the same time, and there was no need to answer
us in this manner.

T’d like to add one other thing to this, because it might give you
an idea about the vehemence with which these denials were made.

There was only one unusual aspect to this case, and that was
that it was accompanied by a cover letter from Mitchell, and he
was vehement, and, if I can, I'd like to quote from that cover letter
which accompanied his reply to the three grievances, one of which
concerned the time.

Mr. SwinpaLL. If I could reclaim my time, I really don’t want to
hear about the coverup. I'm here to ask very specifically what hap-
pened in the root of this thing.

As I understand your testimony, you have absolutely no hard evi-
dence to indicate that Amtrak paid any more money out than for
services it received?

Mr. DanBY. You're absolutely correct. The only other informa-
tion I had was, a year later I was in an EEOC factfinder, and at
that factfinder that’s when I became aware that there was a com-
plete new explanation for this time, and at the time that I—

Mr. SWINDALL. Again, I don’t want to get into all the “who shot
whom and how.”

The next question I have is, do you have any hard evidence that
anyone in Amtrak higher than Mr. Mitchell ha« knowledge of the
coverup?

Mr. DanBy. No. None whatsoever.

Mr. SwinparL. OK.

Now, my question is, to Mr. Eden, did you have any knowledge of
the coverup?

Mr. EpeN. No, sir, I didn’t.

Mr. SwinpaLL. OK. Did you have any knowledge of the letter, for
example, that Mr. Mitchell sent to Mr. Danby?

Mr. EpeN. No, sir, I didn’t.

Mr. SwinpALL. Upon learning of the problem, do you think that
you took appropriate action?

Mr. EpEN. Yes, sir, I do.

Mr. SwinparL. If I understand correctly—and I'll just ask a blan-
ket question—with the exception of Ms. Zanders, is there anyone
else that contends that money was paid by Amtrak for which ap-
propriate services were not received?

[No response.]

Mr, SwinparL. Mr. Mitchell, did you in any way profit personal-
ly from the action that you engaged in?

Mr. MrrcHeLL. No, sir, I did not.

Mr. SwinpaLL. Was your motivation to simply make certain that
the individuals that you temporarily promoted were paid justly and
equitably for what they did?

Mr. MrrceELL. Yes, sir, it was.

Mr. SwinpALL. So to narrow my focus, it looks like it is only Ms.
Zanders that is stating that there was some type of criminal activi-
ty involved. Is that correct, Ms. Zanders? ,

Ms. ZANDERS. Mr. Swindall, let me make a statement to you.

iF‘irst of all, I haven’t used the word “criminal,” and, second of
all——

Mr. SwinpaLL. No. That was my word.
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Ms. ZanDERs. All right.

Then, second of all, I did not make these allegations with regard
to misappropriation of funds against Mr. Mitchell.

I was approached by your committee investigator regarding my
knowledge of Mr. Mitchell’s practices generally. My statements
were made initially with regard to the total disparity in treatment
of Mr. Mitchell as a result of what he did, and I wasn’t comparing
Mr. Mitchell’s discipline with contract employees. I was comparing
the way he was treated with the way I knew at least two manage-
ment employees from the Chicago area to have been treated recent-
ly by the same people regarding disciplinary matters.

According to the records I reviewed, according to my statements
from Mr. Eden, Mr. Henderson, and Mr. Mitchell himself, his activ-
ity was inappropriate, and at least one party labeled it illegal and
stated Mr. Mitchell——

Mr. SwiNpALL. Which party was that?

Ms. ZANDERS [continuing]. An adviser to me at the time—and
stated Mr. Mitchell should have been fired.

Mr. SwinpaLL, Who was that adviser?

Ms. ZANDERS. Ms. Sally Garr.

Mr. SwinpaLL. OK.

Now, you did today, though, make the statement that, having re-
viewed the time records, you reached the conclusion that is differ-
ent from every other person’s conclusion on this panel, that
Amtrak paid twice for services, once at the higher rate and once on
Saturday, which was a double dipping. Is that true?

Ms. ZanDErs. Again, Mr. Swindall, I would have to state that I
have never heard the explanation Mr. Mitchell gave you today,

Please, let me finish.

I have never heard of the specific dates which Mr. Mitchell
stated today. I know, however, that there are timecards in Novem-
ber and December paying Mr. Shive and Mr. Arnold on various
days at an inventory control rate, and I know that there were Sat-
urdays during that general period of time on which they were paid
for work they never performed.

Mr. SwinpaLL. But do they match? Are they the same Saturdays
for which they had already been paid at the higher rate? Is that
what you're saying?

Ms. Zanpers. I don’t understand your question.

Mr. SwinpaLL. Do we have the timesheets yet?

Mrs, Corrins. Yes, we have timesheets. We're trying to find the
o;:es that are under discussion at this point. We have copies of
them.,

Mr. SwinpaLL, Ms. Garr, while we're waiting for those time-
sheets, would you just basically comment on that? Did you make
that statement?

Ms. GaRgr. I did not.

Mr. SwiNDALL. You did not make that statement?

Ms. GARR. Absolutely not.

Mrs. CorLiNs. Ms, Garr, you did not raise your hand when we
were swearing in the witnesses. Would you raise your hand?

[Ms. Garr sworn.]

Mr. SwinpaLL. OK. Now I'll ask you the same question, now that
you’re under oath.
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Did you make that statement to Ms. Zanders?

Ms. Garr. Absolutely not.

Mr. SwinpaLL. And the specific statement to which I refer is the
s}tlatement that there was illegal activity with respect to these time-
sheets.

Ms. GARR. I did not make that statement.

Mr. SwiNparL. Ms. Zanders, are you confident that you heard
that statement?

1Ms. ZanNDERS. Mr. Swindall, as the EEQO representative for
the——

Mr. SwinpaLL. If you would, please answer yes or no, and then
you can explain it as long as you want.

Ms. ZaNDERS. I think I'd like to explain it this way. I had a legal
adviser for each and every case I handled. Ms. Garr handled the
particular EEQ complaint on which I was working at the time the
Mitchell issue was raised.

When I spoke to Ms. Garr regarding the submission I was pre-
paring for that case and explained to her these additional allega-
tions made by the EEOC rep. I explained to her my conversation
with Mr. Mitchell, Mr. Eden, and Mr. Henderson.

Her comment was—and I quote—‘If that happened, that’s ille-
gal. Why is that man still on staff? He should have been fired.”

Mr, SwinpALL. If what happened?

Ms. ZanpErs. If, in fact, he was paying employees on Saturdays
and falsifying timecards when they were not on property.

We weren’t even dealing with an issue of whether they were
double paid; we were dealing with the falsification of timecards for
days the men did not work.

l\gr.? SwinvanL. Who all was present when that statement was
made?

Ms. ZaNDERS. We were talking on the telephone.

Mr. SwiNpALL. No one else heard it?

Ms. ZANDERS. No.

Mr. Swinpais., OK,

Mrs, Coruins. If the gentleman will yield——

Mr. SwinpaLL. If I could, before I lose my train of thought—Ms.
Garr, do you recall that conversation?

Ms. GARR. I certainly do.

Mr. SwinpavrL, Did you make that exact quote?

Ms. Garr. No, I did not.

Mr. SwinpaLL. OK,

Yes, I'll yield.

Mrs. CorLins. We have copies of timesheets here, and the Chair
is going to rule that, because you need to look at them and you
need to find the ones that you have, and that we need to provide
Ms. Zanders with the opportunity to look at them also, since she
doesn’t have them right here in front of her, that she be—well, this '
entire panel, if need be, be subject to recall so that, one, you can
look at them while we're talking to the rest of the witnesses—the
next panel—and she can have time to look at them.

Mr. SwinparL. OK. And so that we're very specific about what
I'm going to be talking about, I'm going to be asking to see the
exact timesheets that document the statements that she made with
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respect to Amtrak having paid more than the services for which it
- received.

Mrs. Coruns. If, by chance—and I don’t know if they are or
not—those particular ones are not here, then we will recall the wit-
nesses at a later date, so that we can get that information.

Mr. SwinpaLL. If T could followup, has anyone else looked at
those timesheets and reached a similar conclusion to Ms. Zanders?

Mr. EpeN, I haven’t. ..

Mr. SwinpaLL. Mr. Danby, have you looked at those timesheets?

Mr. DaNBY. I did see some photocopies last—I did get a chance to
see some of those last night, but so many of the dates were missing,
i'mddthere was no opportunity to take the time to match up particu-

ar days.

Mr. SwinpaLL. Just by way of explanation for both the panel’s
benefit and this committee’s benefit, I think that we are engaging
in something very, very serious here when an individual, under
oath, makes that type of statement, and I beg the panel’s and the
committee’s indulgence as we look at it, because I think that if
therg is any substance, certainly this committee ought to move for-
ward.

Mrs. Corrins. Well, that’s what this subcommittee will certainly
do. I mean, there is no question in my mind but that we wiil
pursue it to the final extent that we need to, to get at the bottom
of whatever has happened here, because we certainly agree about
the importance of this issue.

Mr. Owens. Madam Chairlady.

. Mrsid Corrins. Well, the gentleman has the time. He would have
o yield.

Mr. SwinpaLL. My final statement would be, if, on the other
hand, we find that there is no substance to some of these state-
ments, I think that this committee needs to make it very clear that
W-C_:t are here to find facts and not rhetorical statements that are
not&m—

Mrs"CoLrins. If the gentleman will review the record of this sub-
committee, he will find that this subcommittee has been even-
handed in all of its operations and that we do intend to be very
fair—lean over backwards, if necessary, to do so.

Mr. SwinpaLL. Thank you.

I yield.

Mrs. CorrLins. Mr. Owens.

Mr. Owens. Before the panel recesses, I would like to just ad-
dress one question to Mr. Mitchell,

Mr. Mitchell, would you say that the two cases that are being
discussed here, the case of Mr. Shive and Mr. Arnold, are isolated
incidents and to your knowledge there have been no other similar
problems of this kind—situations where you have violated company
policy with other individuals?

.Mr. MircneLL. These are the only instances that I'm aware of,
sir.

Mr. Owens. These are the only instances that you are aware of?

Mr. MircHELL, Yes, sir.

Mr. Owens. There is not a pattern?

Mr. MitcHELL. No, sir, there is no pattern.

Mr. Owens. Thank you.
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. Mrs. Corrins. Mr. McCandless.

Mr. McCANDLESS. Madam Chairwoman, I detect from some of the
dialog here with the staff that the timecards in question are not a
part of what we have here, but these are for other situations that
are yet to come. Is that correct?

Mr. Zerrz. These timecards were represented to us—your staff
and Mrs. Collings——

Mr. McCANDLESS. Let’s put it another way. Are the timecards in
question in our possession?

Mrs. Corrins. At this moment.

Mr. Zerrz. Amtrak has informed us that they met a timecard re-
quest that we made, and the timecard request was for all relevant
timecards concerning the incident.

Mr. McCanbress. There is no point going through this exercise
if, in these timecards, we don’'t have the ones that are in question.

Mr. Zrrrz. A cursory review indicates that they have supplied us
with the many dates that we're interested in.

Mr. McCanpress. Thank you, Madam Chairwoman.

Mrs. Coruins. Thank you.

We thank the panel for appearing before us. You are leaving
with the knowledge that you will be subject to recall, so that we
can find out about these timecards.

Mr. SwinpaLL. Madam Chairwoman, after that exchange, I'm
not sure if I understand where I stand. Have we got these records
anywhere?

Mr. Zerrz. We requested of Amtrak the timecards for a period of
time which was slightly larger than the period of time which
Amtrak said was in this large EEO submission.

To economize their effort, they requested that the time period be
shortened slightly, so that they could submit to us the entire EEO
submission instead of all of the timecards we requested.

So I believe we do have the relevant timecards, if they have cor-
rectly represented what they’re sending us.

Mr. SwinpaLL. So we will make an attempt to find those and,
before this panel leaves, go back into this?

Mrs. CoLrins, Well, the panel is subject to recall.

If we are not able to find those timecards here, what I have said
before is that we will have another hearing, at which those time-
cards will be presented, and at which these panelists will be called
back again, so that we can compare the kind of information that
you want to have. '

Mr., SwinpaLL. I would simply suggest that we do it as hurriedly
as possible, because I'm sure Mr. Mitchell probably is very con-
cerned about his reputation with respect to those.

Mrs. Coruins. I think we all are concerned about his reputation
or any other. reputations that are here and that the subcommittee
wants to get on with the work, too, so we can get through with this
case.

Our next panel will be Mr. W. Graham Claytor, who is the presi-
dent and chairman of the board of directors; Mr. Thomas Hackey,
who is the executive vice president and chief operating officer; and
those who are accompanying him.

Will the witnesses please raise your right hand?

[Witnesses sworn.]
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Mrs. Corrins. Thank you.
Mr. Claytor, will you tell us, for the record, who is accompanying
you, please?

STATEMENT OF W. GRAHAM CLAYTOR, JR., PRESIDENT AND
CHAIRMAN OF THE BOARD OF DIRECTORS, AMTRAK, ACCOM-
PANIED BY THOMAS HACKNEY, EXECUTIVE VICE PRESIDENT
AND CHIEF OPERATING OFFICER; EUGENE EDEN, VICE PRESI-
DENT OF PASSENGER AND OPERATING SERVICES; JOSEPH
CRAWFORD, PRESIDENT AND CHIEF MECHANICAL OFFICER;
AND HAROLD R. HENDERSON, GENERAL COUNSEL

Mr. CrayToR. I am Graham Claytor, president of Amtrak,

On my right is Harold Henderson, our general counsel. On my
left is Thomas Hackney, our chief operating officer; Joseph Craw-
ford, our chief mechanical officer; and Gene Eden, our vice presi-
dent for onboard services.

Mrs. Coruins. Mr. Claytor, do you have a written statement?

Mr. Crayror. No, I do not.

Mrs. Coruins. All right. Would you want to just give an opening
statement then in your own words?

Mr. CrayTor. I would indeed, Madam Chairwoman.

Mrs. Corrins. All right.

Mr. CrAyror. Thank you very much for the opportunity to
appear before your committee,

In view of your opening statements in which you state that there
are structural and leadership problems demanding solution if
Amtrak is to survive, and that if the leadership isn't there, the ac-
countability also is missing, and further in light of what Mr.
Owens just indicated, that Amtrak’s management is probably in-
competent, I think it's important that in my opening statement I
review some general problems and general principles with respect
to our management and a little bit of the background.

First of all, I want to say very briefly that I've been at Amtrak
just under 3 years. In the past, I practiced law here in Washington
for some 30 years as a partner of a local firm, with some 5 years
out for service in World War II at sea with the Navy.

I moved over to Southern Railway in 1963 as vice president, law,
and in 1967 was made president and chief executive officer of that
company. I served in that capacity until 1977, when, on approach-
ing compulsory retirement age, I was asked by President Carter to
serve as the Secretary of the Navy.

I served in that position for 2 years and in 1979 was asked to
move over to be Deputy Secretary of Defense, which I did.

In the interim, I happened also to serve for some 4 weeks as
acting Secretary of Transportation.

I subsequently practiced law as counsel to my old firm here in
Washington for a short time. I was then elected president and
chairman of the board of directors of Amtrak on July 1, 1982, by
the board of directors of that company on recommendation of Drew
Lewis, who was then President Reagan’s Secretary of Transporta-
tion.
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I want to emphasize that Amtrak is not part of any Government
bureau, but it is an operating railroad company incorporated under
the laws of the District of Columbia.

Section 301 of our basic statute, the Rail Passenger Services Act,
states that Amtrak “shall be operated and managed as a for-profit
corporation” and “shall not be an agency or establishment of the
U.S. Government.”

We are an operating railroad and in fact have about the same
number of employees as my old company, Southern Railway, did.

Now, Amtrak was created in 1971—some 14 years ago. It had a
very rough start. It took over from a zero base and created a new
organization to run a national passenger system, taking over large-
ly broken down equipment from the existing railroads,

Service was spotty and difficult. The tracks in the northeast cor-
ridor were under construction, and the equipment was largely
worn out.

Beginning in the spring of 1982, Amtrak finally was able to com-
plete the acquisition and rebuilding of a complete set of equipment,
so -that from that day on Amtrak has had new or refurbished
equipment and has been able to provide very good and reliable
service.

When I joined the company, the primary problem that we
faced—and it was a big one—was that there was a general impres-
sion that Amtrak gave terrible service and that it had no future
unless the service could improve,

We were just, as I say, over the threshhold of having new equip-
ment, so that we had an opportunity to really do something.

I devoted the next 18 months, after coming to the company, to
two. objectives: Improve the quality of the service in every way,
both on-time service and on-board service, and decrease our costs
and so our need for subsidy.

In the last 4 to 5 years, at the most, we have made great progress
in both of these areas. As Mr. Eden has said, our on-board services
have substantially improved. I think we provide a first-class service
now, and our customer comments that we receive have shown that,

Qur bottomline is our revenue-to-cost ratio—that is, that propor-
tion of our total costs that are covered with our own revenue. That
was as low as 43 percent a few years ago. It will be 58 percent this
year, and we're going to meet or exceed 60 percent in 1986.

That was what I devoted, as I say, the first 18 months of my time
here almost exclusively to.

About a year ago, I found a series of serious management prob-
lems in Chicago that I felt should get top priority. That came about
through some testimony by Congressman Yates at one of our ap-
propriation hearings.

I got right into it. I sent an investigatory team, chaired by
Harold Henderson here, and including a top representative of our
personnel and labor relations departments, to Chicago to look into
this. I'll say more about that in a minute,

But what I got out of that right away was that the root cause of
our problem was that Amtrak had no uniform management philos-
ophy, policy, or mission statement.

We had started, as I said, from a zero base; we had been beset
with all kinds of operational problems for our entire existence; and
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no one had really devoted any attention to the problem of manage-
ment and how management should be operated.

I thought the first thing we had to do was to develop a manage-
ment policy. Based on my experience at Southern, where we had
had a very serious problem many years before, we developed a
management philosophy and mission statement that had been sub-
mitted to this committee following last September’s hearings and
widely circulated through the company throughout the country.

That’s only a first step. A piece of paper can be readily ignored if
it’s just passed around and put in the file.

Accordingly, Mr. Hackney and I last autumn, starting in Octo-
ber, visited every department and every division in the company
from Boston to Los Angeles over a 2-month period, meeting with
our local management and going over our policy and what we were
planning to do about it.

Even that is just a start. The next thing we have to do—and we
did—was to develop a management and leadership training pro-
gram for our entire management, from frontline supervisors, in-
cluding union supervisors, right through the vice presidents and
management committee at the top, about how you implement—
how you manage a company of this size and what the management
philosophy should be.

We utilized outside consultants with experience in this field.
With their help, we trained our own trainers to do this. We started
in December with classes that last a week, have about 20 people in
each class drawn from all over the country, different branches of
the company, and those classes are going forward.

We will cover all of our first-line supervisors by the end of this
‘year. We are starting now on the next tier, the next line supervi-
sors, and within a total of 2 years we will cover the whole company
to the top.

To me, this is an essential basis for fixing any problems in man-
agement we have,

Yes, sir? ,

Mr. McCanpress. If I may interrupt, with the permission of the
chairwoman, we have been called to a vote. The second buzzer will
give us 10 minutes. Would it be possible in the next 4 minutes to
summarize what it is you have left, and then we could come back
at that point? Providing that the Chair is agreeable to that:

Mr. CLAYTOR. Yes, sir.

That’s the background that I wanted to give.

This brings me to the mismanagement and improper conduct at
the Chicago shop.

Our police department, under the very able direction of Ray In-
galls, in my opinion, handled this investigation as wei. as they
could have. We are faced with a limitation in any investigation in
that no private company has subpoena power or the ability to
compel answers.

So we went to the local district attorney and got him sufficiently
interested to issue subpoenas through a grand jury.

Actually, as soon as we had convincing evidence, not merely that
there was mismanagement but there was actually misconduct in
tﬁe Chicago shop, we moved right away to do something. about
that.
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We first removed the head of the locomotive shop, pending fur-
ther investigation. He was then required to resign. His second-in-
command was required to resign. The third, Mr. Durst, did not
resign, and so he was terminated. Other actions are taken against
the remaining involved employees. .

We sought criminal prosecution, but the local district attorney in
Chicago—where crime is a serious problem, and he is a very busy
man—decided that we didn’t have enough—the money involved
was not sufficiently great for him to proceed with any criminal
prosecution.

The question is not whether a company this size is going to have
misconduct like that. Every company of this size will have some
misconduct. The question is what do you do about it?

We had it at Southern; we had it in the Navy and in the Defense
Department when I was there; I am sure that every other organiza-
tion of this size will have it. Do you do something about it? The
answer is yes. We use every means at our disposal to find out about
it.

Our auditors do both spot checks and regular checks. We have an
employee comment program, in which the employees are requested
to write directly to me; no one opens those letters but me. I investi-
gate them, and I turn them over to the police or do whatever other
action is called for. If criminal activity is found, we report it to the
local authoritjes.

I am satisfied that we are moving forward with both our man-
agement and our efforts to turn up any misconduct, whether by
management people or otherwise, and I intend to keep going.

I intend to run a tight ship here. I've had experience doing this,
and I think we’re well on the way.

We cannot straighten out our management problems by pressing
a button. We've continued work on this problem from the begin-
ning. I think, at the end of a couple of years with our management
philosophy and training, we will get there.

I have complete confidence in my police department and top
managers, and I want to say that we have extremely good people in
Amtrak. They are not limited to management. We have wonderful
people in our union group as well as in our management group.

In a company this size, we also will have some bad apples, and
there’s no question about that.

Our objective is to get rid of the bad apples, whether manage-
ment or union, and to encourage the good people we’ve got to keep
going, and I think that’s what we're doing.

Mr. Hackney will have an opening statement, and then I'll be
glad to answer any questions.

Mrs. Corrins. Why don’t we break at this time then and recess
for 15 minutes and come back and receive your statement, Mr.
Hackney.

Mr. HackNEey. Thank you.

[Recess taken.]

Mrs. CoLLins. The hearing will resume at this time.

Mr. Hackney, when we recessed, we were getting ready to have
testi;nony from you. Do you want to begin your testimony right
now’

Mr. HAckNEY, Thank you, Madam Chairwoman.
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My name is Thomas P. Hackney, and I am executive vice presi-
dent and chief operating officer for Amtrak,

Reporting directly to me are six major functional areas, which in
turn come under Mr. D.F. Sullivan, our vice president, operation
and maintenance; Mr. Eden, vice president, passenger and operat-
ing services; Mr. Daniels, vice president of labor relations; Mr. Ede-
leston, assistant vice president, operations support; Mr. Larson, as-
sistant vice president, contract administration; and Mr. Ingalls, our
general manager and chief of police.

I would like to briefly summarize for the subcommittee my
knowledge of, and involvement in, the Chicago locomotive investi-
gation, and I would like to also make some additional comments
concerning Amtrak’s general operating policies.

Mrs. Corrins. Proceed.

Mr. Hackney. During the latter part of May 1984, as a result of
information supplied to Amtrak’s Special Investigation Task
Force—Mr. Henderson’s task force—I was made aware of allega-
tions by some employees that local management had been involved
in possible improper and illegal activities concerning Amtrak’s
owned and privately-owned automobile vehicles in the Chicago
area as well as in other matters.

Mr. Claytor directed Mr. Ingalls, our chief of police, to make a
thorough investigation of the matter. In turn, I directed my staff to
render Mr. Ingalls their full support, and I instructed Mr. Ingalls
to keep me totally informed on a regular basis of the status of his
investigation. Mr. Ingalls did this, briefing me approximately once
a week in the beginning and, as the investigation developed, more
frequently, sometimes as much as three times a week.

By the early part of July 1984, it became apparent that Mr. Jim
Brown, the locomotive facility manager, may have been directly in-
volved in the matter and had committed company assets improper-

y.

Although Mr. Ingalls’ investigation was not complete, I made the
decision that Mr. Brown should be relieved of his current responsi-
bilities and authority and be temporarily reassigned to a position
where he would have no management authority or responsibility.

It was made clear to Mr. Brown at that time that this was a tem-
porary change and a final decision. in his behalf would be made in
the near future.

I informed Mr. Brown’s superiors that, while a final decision con-
cerning him had not been made, I had concluded that, barring
some new evidence that would clear him, he could not return to
Chicago in a2 management position.

On approximately October 30, Mr. Ingalls made his final report
to me, On the same day, I arranged to immediately brief Mr.
Abate, our vice president of operations and maintenance at that
time, and Mr. Crawford, our chief mechanical officer, and instruct-
ed them to consider the matter immediately and give me their rec-
ommendation for action.

Within the hour, Mr. Crawford recommended that Mr. Brown
not be continued as an Amtrak employee. I approved of this recom-
mendation and instructed him to handle the matter without delay.
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The next day, Mr. Abate and Mr. Crawford met with Mr. Brown
in Chicago, at which time he gave them his resignation. Other em-
ployees involved in this matter were also disciplined.

I believe that this matter was thoroughly and professionally in-
vestigated and that Mr. Ingalls made a concentrated effort to
obtain criminal prosecutions for the parties involved, and he did do
a thorough job of keeping me informed.

I cannot overemphasize the fact that Amtrak’s management
takes all allegations of fraud and misuse of company funds very se-
riously. We encourage employees to report such instances, and we
do take appropriate action. ‘

We have in place policies and procedures by which we try to pro-
tect the company’s assets. It is management’s obligation to place in
effect adequate safeguards and prevent abuse while, at the same
time, allowing management the flexibility it needs to take care of
the day’s work.

However, the best system in the world cannot always prevent
dishonest employees from doing the wrong thing or people assum-
ing certain responsibilities they have no right to assume.

I would like to also briefly mention at this time some recent
management actions that we have implemented in Chicago as well
as other places throughout our system that are indicative of the re-
sponsiveness of our management in our ongoing effort to continu-
ously improve.

First, immediately on getting Mr. Ingalls’ report, we discontin-
ued doing business with Mutual Truck Parts. We have done no
business with that company since this report.

We have established tighter controls and review processes over
all local purchases in the field. In addition, we have restricted the
use of blanket purchase orders, we have prohibited delegation, as
Mr. Crawford explained yesterday—the release of orders below the
facility manager level.

In other words, at that time, there was delegation below the level
that there should have been, and this was part of the problem.

We have established a logbook that controls and monitors these
blanket orders. In: turn, our top regional officers are required to
review that log on a regular basis to see if there are any discrepan-
cies taking place.

As Mr. Crawford mentioned yesterday, we have established pro-
cedures for the accounting of small tools throughout the system,
with monthly and annual inventory checks.

We have instituted procedures for checking out tools through the
tool room, and while these are small items when compared to our
total budget and material usage, they are important, and we felt
the need for additional controls.

We have reviewed our policy for company vehicles and proce-
dures. In the case of the stereos in the automobiles in Chicago, we
ordered that they all be removed immediately and put in invento-
ry, where they could be used throughout the system, as needed.

We have issued very strict guidelines in the use of company vehi-
cles. We do not permit anybody using a company vehicle for per-
sonal use whatsoever. We have a limited amount of permits out for
people to drive automobiles home if they are subject to having to
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go out during the middle of the night to take care of a situation,
such as a signal maintainer or somebody like that.

We are tightening that control right at this time, and an amend-
ment to our procedures will be coming out, because we're not satis-
fied that we’ve got that list pared down to the extent it should be,
and so the new procedures will require not only the department
head’s approval but that I will review it, and then T'll review it
with Mr. Claytor to satisfy him that we've done it.

We have set up tight controls on the sale of scrap and surplus
material, as has been already described.

Ancther thing we've done is to broaden the responsibilities of our
local general superintendents.

Our system is divided into six areas, each under a general super-
intendent. We have put that person in charge of all the day-to-day
operating departments whereby he can pull them together. No in-
dividual department will be going off on their own, establishing
their own special procedures, and, at the same time, he can assure
that there is a better flow of communication and better teamwork.

All of these actions, really, we have initiated at Amtrak on our
own, as we continue to look for improvements, and we will contin-
ue to do so.

We appreciate the subcommittee’s concern in this area, and
we're sure that we all share a common cause in trying to improve
Amtrak, and I'm sure we'll get some benefit out of these hearings.

Thank you.

Mrs. Corrins. Thank you.

Mr. McCandless.

Mr. McCanpress. Thank you, Madam Chairwoman.

We're talking now, I guess, to the top honcho, aren’t we?

Mr. CLAYTOR. Yes, sir.

Mr. McCanpress. This the captain that either floats the ship or
puts it on the rocks,

Mr. Crayror. That’s absolutely right. I'm responsible for every-
thing that takes place, and I recognize that.

Mr. McCaNDLEsS. Since the captain said he runs a tight ship, I'm
here to try to assist.

Mr. Crayror. Thank you, sir.

May I comment that I not only welcome your assistance and the
assistance’ of this committee, but I am very pleased that we are
now going to get help from both the FBI and the General Account-
ing Office, and I welcome that.

I will join the committee in asking both of them to give us all the
assistance they can and to make the maximum investigation. I am
very much in favor of that.

Mr. McCanbpLEss. I was going to mention the GAO. In consulta-
tion with the chairperson, we worked with GAO over a period: of
time to develop a work plan.

They came back to us with the work plan that we felt would be
objective in nature and would be of assistance to the management
of Amtrak as a third party looking at things without the general
knowledge of what happened the day before and what might
happen the day after.

Mr. CrayTtor. Yes, sir,
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Mr. McCanpLEss. So I'm pleased that you have taken that in the
light that it was intended. -

Mr. Crayror. Yes, sir. We welcome that and will cooperate in
every possible way.

One of our problems is that, when we ask for that, sometimes
they’re too busy and it doesn’t happen. The FBI is very busy, and
when we ask for FBI assistance, they work with our police depart-
ment, but the priority is not the same as if a congressional commit-
tee asks for it. So we are very pleased to have this happen.

Mr. McCanpiress. Thank you. I'm glad you're accepting it in that
manner.

Mr. CLAYTOR. Yes, sir,

Mr. McCanpLEss. The subject of labor relations, the subject of
disciplinary action, the subject of reassignment, and the subject of
accepting parties, in the case of Mr. Boyd, from a previous organi-
zation during the transition, seemed to have been the nucleus of
some of those areas that we’ve listened to in previous testimony.

I'd like to start out with consistency in the application of disci-
pline. One of my colleagues on the panel, if I understood him cor-
rectly, felt that in the case of Mr. Mitchell, that was a rather soft-
peddling of what he actually did.

How do you, as management, arrive at—do you have some kind
of criteria where you can be consistent in this? Each position, each
activity, requires special attention. How do you handle these things
so that one can be assured not only at the labor level—contract
level, I believe it's called—but also at the administrative level that
disciplinary actions that we're talking about here are consistent?

Mr. Crayrtor. Actions involving moral turpitude are going to
have extremely serious consequences for anyone, management or
otherwise; that is clear.

This action was an action in which we had created a problem, in
my opinion, for him. It was a bad management setup. It was so dif-
ficult for him to meet the necessary bureaucratic, if you will, pa-
perwork to perform his job.

Mr. McCanprLess. Do I understand correctly that Mr. Mitchell
had to have your personal approval to do something like this?

Mr. CLavTor. Well, the problem there was, when I came in, I felt
that we had to reduce our staff to the extent possible. I put out a
rule right away that no one could fill a management vacancy with-
out my personal approval. That was burdensome, but I felt that
was one way to be sure that we didn’t just continue to fill vacan-
cies that we could learn to do without, So that was part of the
problemni.

Mr. McCanpress. This would have taken how long during that
period in question?

Mr. Craytor. Well, I think it could have been done, but probably
he would have had to go through channels that might have taken a
week or so.

« In an emergency—Mr. Hackney will explain—we have now set it
‘up so it could be handled by telephone, and we can do it quickly,
and we should have had it then, but we didn't.

Mr. McCanpLEss. The comment of 6, possibly 7, weeks——

Mr. Crayror. Yes, well——
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b Mr. McCanpLess [continuing). To go through the process that
e_—

. Mr. CrLayTor [continuing]. It depends on the location. It could
have.

Mr. McCanbLess. That’s a pretty long channel, isn't it?

Mr. Crayror. That'’s right. That's a bad setup, a bad situation,
and we created it, in part, for Mr. Mitchell.

Mr. McCanpLess. That 