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Presently, judges in our federal criminal justice system are provided little 
guidance when confronted with the complex issue of sentencing a convicted offender. 
This lack of guidance has adversely affected the administration of justice by 
producing unwarranted disparity in sentencing. Analysis of past and current 
sentencing practices reveals that offenders with similar characteristics who commit 
similar crimes receive sentences that vary dramatically. This disparity has produced 
a system of justice that lacks an appropriate degree of certainty of punishment and, 
most importantly, fairness to the offender, the victim, and society . 

After more than a decade of bipartisan efforts, the 98th Congress passed 
legislation that, in addition to other major criminal justice reforms, created the 
United States Sentencing Commission. Under its mandate from Congress, the 
Commission's primary responsibility is to establish sentencing policies and practices 
for the federal courts that avoid unwarranted disparity and meet the four purposes 
of sentencing: just punishment, deterrence, incapacitation, and rehabilitation. The 
Commission's goal is to provide a structure and framework for the sentencing 
decision so that similar offenders who commit similar offenses are sentenced in a 
similar fashion. The Commission's intention is that these efforts will ensure fairness 
and contribute to the reduction of crime. 

The most pressing task of the Commission is to develop an intellectually sound, 
consistent, and workable set of sentencing guidelines for submission to Congress by 
April 1987. After the initial guidelines take effect, the Commission is charged with 
the ongoing responsibility of measuring the impact of the guidelines and their 
effectiveness in meeting the enumerated purposes of sentencing. In the years after 
initial implementation, the Commission will propose guideline amendments to Congress 
as revisions are needed and as new crim.inal statutes are enacted. 

From its inception, the Commission has conducted its business openly, for it 
believes that this unique opportunity for sentencing reform can best be accomplished 
with full participation by all interested parties. Public policy is only as good as the 
quality and breadth of the public input that goes into its creation. The Commission 
has solicited comment from hundreds of individuals, organizations, and government 
agencies with an interest in the federal criminal justice system. In keeping with this 
philosophy, the Commission voted to publish a preliminary working draft of 
sentencing guidelines well in advance of any required publication date in order to 
provide a vehicle for critical analysis and public comment. While these guidelines do 
not reflect the views of all Commissioners, the Commission voted for publication to 
provide a means for identifying the issues that must ultimately be resolved. The 
Commission realizes that it runs a risk by publishing at this early date when the 
preliminary guidelines are not drafted for all offenses and when they are not as 
refIned as they will be several months from now. The alternative, however, would 
severely limit public input, and the Commission fmds this unacceptable. 

The preliminary draft published for public comment seeks to accomplish several 
goals. The fIrst is to focus public attention on a proposed format, a possible 
structure and suggested sentencing ranges. The format, structure, and suggested 
terms of imprisonment will all be reconsidered by the Commission before the fmal 
draft is written in light of further deliberation, continued empirical research, and the 
receipt of written and oral comment. 
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The pUblication also highlights a series of difficult policy issues that remain 
unresolved. The Commission underscores these policy issues for public comment 
because their resolution will determine, to a great extent, the final guidelines. 

The Commission's ongoing sentencing data collection and analysis efforts will 
continue after the guidelines are in effect to assess the impact of the guidelines on 
the justice system as well as changes in the crime rate" The Commission will closely 
monitor the effectiveness of the guidelines in meeting the purposes of sentencing and 
will recommend to Congress changes to strengthen the system and eliminate 
unfairness. Significantly, for the first time in the history of the federal criminal 
justice system, the commitment to an efficient and just sentencing system will be 
inextricably linked to a continuous monitoring and measurement process. Refinement 
and improvement will be ongoing. 

To achieve longer-term goals, the sentencing guidelines ultimately submitted to 
Congress must be workable, fair, and effective. That is why publication of this 
preliminary draft of guidelines is so important. Only with the benefit of the insight 
and experience of others will the Commission be able to achieve its goal of 
producing a sentencing system that truly serves the interests of justice. 

In drafting these preliminary guidelines, the Commission has sought to identify 
facets of an offense that should lead to a greater or lesser punishment. In deciding 
what circumstances are relevant, the Commission has recognized that the guidelines 
cannot take all arguably relevant distinctions into account without producing 
guidelines that are unworkably complex. Too complex a system risks misapplication 
and invites a return to disparate sentences for similar offenses. An inadequate 
number of di5tinctions produces problems of a different kind. Guidelines that do not 
have a sufficient degree of complexity could result in two offenders engaging in 
quite different behavior receiving similar sentences. 

The Commission has balanced the need for overall guideline simplicity and 
workability against the desirability of taking account of all potentially relevant 
factors. The public is asked to review the tentative judgments embodied in the 
prellminary guidelines with this problem in mind. It will be helpful for those 
commenting not simply to identify other potentially relevant features of an offense, 
but also to decide whether those features are sufficiently important in enough cases 
to warrant additional complexity. Conversely, it would be useful to identify 
distinctions that these prellminary guidelines presently make that might be eliminated 
in the interest of simplicity, without making the guidelines significantly less fair or 
less effective. 
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CHAPTER ONE: INTRODUCTION AND OVERVIEW 

I. AUTHORITY AND RESPONSIBILITY OF THE COMMISSION 

The United States Sentencing Commission ("Commission") is an independent 
agency in the judicial branch of government composed of seven voting and two non
voting, ~ officio members. Its principal purpose is to establish sentencing policies 
and practices for the federal criminal justice system, including detailed guidelines 
prescribing the appropriate form and severity of punishment for offenders convicted 
of federal crimes. 

As specified in 28 U.S.C. § 991 (b) , the policies, practices and sentencing 
guidelines established by the Commission are designed to: 

1. effectuate the purposes of sentencing enumerated in 18 U.S.C. § 3553(a)(2) 
(in brief, those purposes are just punishment, deterrence, incapacitation, 
and rehabilitation); 

2. provide certainty and fairness In 

unwarranted sentencing disparities 
characteristics convicted of similar 
sufficient judicial flexibility to take 
mitigating factors; and 

sentencing practices, by avoiding 
among offenders with similar 

criminal conduct, while permitting 
into account relevant aggravating or 

3. reflect, to the extent practicable, advancement in knowledge of human 
behavior as related to the criminal justice process. 

The Commission is also charged with the ongoing responsibilities of: evaluating 
the effects of the sentencing guidelines on the criminal justice system, including the 
impact on the resources of the Bureau of Prisons; recommending to Congress 
appropriate modifications of substantive criminal law and sentencing procedures, as 
well as reYlSlons of the sentencing guidelines; establishing a research and 
development program on sentencing practices and procedures; and other related 
duties. 

Created by the sentencing reform prOVISions of the Comprehensive Crime 
Control Act, Pub. L. No. 98-473 (1984), the Commission's authority and duties are set 
out in Chapter 58 of Tille 28, United States Code. Procedures for implementing the 
guidelines system of sentencing are prescribed in a new Chapter 227 of Title 18, 
United StaLes Code. 

The statutory authority affecting the Commission has been amended by 
Congress. Public Law 99-217 (December 26, 1985) postponed by twelve months, until 
April, 1987, the deadline for submission to Congress of the initial set of sentencing 
guidelines. The guidelines will be subject to six months of Congressional review and 
take effect if 110 contrary action is taken by law. That legislation also postponed 
until November 1, 1987, the effective date for the sentencing procedure revisions 
accompanying the guidelines. Public Law 99-363 (July 11, 1986) clarified the 
authority of the Commission to write policy statements concerning the imposition of 
fines and permitted a maximum variation of six months or 25 percent, whichever is 
greater, between the minimum and maximum sentences of incarceration in a guideline 



range. This same legislation also provided that if the maximum sentence is life 
imprisonment, the minimum sentence must be at least 30 years. 

Pursuant to Sections 2]8 and 235 of the Comprehcnsivc Crime Control Act of 
1984, parole will be abolished for all offenders sentenced under the determinate 
sentences prescribed by the guidelincs. This means that a sentence of fivc years will 
require imprisonment for five years, less statutory good time. 

II. COMMISSION ACTIVITIES RELATING TO GUIDELINES DEVELOPMENT 

Prior to Publication 

Advisol'V and \VOI'king Groups. One of the Commission's first actions was to 
establish ad\~sory and working groups with whom the Commission could consult on a 
continuing basis as it considered sentencing issues and drafted guidelines. These 
represent each of the following groups: United States Attorneys, state district 
attorneys, federal probation officers, defense attorneys, researchers, and federal 
judges. In addition to receiving written comments and critiques from the members of 
these groups, the Commission, over a period of several months, invited 
representatives of each group (including three groups of federal judges) to 
participate in working sessions \vith Commission members and staff. During these 
sessions, early drafts of guidelines were examined, and many of the important issues 
facing the Commission were given a full airing. 

Topkal Hearings. In order to have the benefit of a wide range of informed 
views the Commission has solicited written advice from hundreds of criminal justice 
practitioners, interest groups, and other interested individuals and organizations in 
conjunction with a series of five public hearings in Washington, D.C. The topics of 
these public hearings were: Offense Seriousness Ranking (April 15, 1986); Offender 
Characterisr.ics: Prior Record (May 22); Organizational Sanctions (June 10); 
Sentencing Options (July 15); and Plea Agreements (September 23). In connection 
with these hearings, the Commission received oral testimony from 46 witnesses and 
written comments from more than 400 additional respondents. Those contributing to 
the hearing process included government officials representing all facets of the 
criminal justice system at the federal, state, and local levels, private attorneys, 
interest and advocacy groups espousing a range of philosophies, other specialists in 
sentencing issues, victim advocates, and inmates. These public hearings and written 
comment~ significantly con~ributed to the development of preliminary sentencing 
guidelines. 

l\h·eting'i. Since its inception, the Commission has met regularly and all of 
these meetings have been open to the public. Although most of the work involved in 
drafting the preliminary guidelines necessarily was accomplished in informal working 
groups, the Commission has used its meetings to set an overall agenda and diiection 
for the development of the guidelines, as well as to discuss, revise, and approve 
working group draft~ as they have been presented to the Commission. Commission 
meetings also have included informational briefings and discussions with a wide 
variety of re!iource groups, including the Education and Probation Committees of the 
United States Judicial Conference, the General Accounting Office, the Bureau of 
Prison!>, the National Institute for Sentencing Alternatives, the Community 
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Corrections Division of the National Institute of 
agencies having law enforcement responsibilities, 
justice scholars. 

Corrections, various government 
defense attorneys, and criminal 

In-House Research. The Commission has established a research program to 
assist in the development, implementation, monitoring, and evaluation of the 
guidelines. The research staff has collected and will continue to collect pertinent 
data, including detailed information on past sentencing and correctional practices, 
and the post-conviction activities of probationers and parolees. These data arc being 
used or will be lIsed for several purposes: to describe offenses and offenders who 
arc convicted in federal courtj to determine which offenders pose a high risk of 
rccidivism; to test the application of the guidelines to actual cases; to predict the 
impact of the guidelines on federal prison population and other components of the 
federal criminal justice system; and to monitor the usc of the guidelines by the 
federal courts. In addition to performing empirical research, the research unit 
reviews criminal justice research, advises the Commission about the application of 
scientific theory and knowledge to sentencing practices, and provides general 
tcchnical and computer support. 

Liaison with Other Feeler'al Agencies. The Commission solicited information 
from federal agencies about the specific nature and number of offenses occurring 
within their areas of responsibility. Information was provided by numerous divisions 
of the Department of Justice, the Department of the Treasury, the Departments of 
Defense, Education, Health and Human Services, Interior, and Labor, the Federal 
Deposit Insurance Corporation, the Postal Service, and the Securities and Exchange 
Commission. Many of these agencies cited sentencing factors they believed important 
in the cases within their respective jurisdictions. 

Field Research nnd Related Activities. The Commission has traveled across the 
nation to obtain information and advice as well as to give presentations regarding 
the efforts of the Commission. 

Commissioners and staff visited four federal prisons of various classifications to 
gain firsthand awareness of the current facilities and operations of the Federal 
Bureau of Prisons. In addition, Commission staff visited a number of states and 
communities in which a variety of sentencing options other than imprisonment were 
being used. Staff visited numerous intensive probation supervISIon programs, 
including those usinfr house arrest, electronic monitoring, and community residential 
facilities. Specifically, staff met with officials of the New Jersey Intensive 
Supervised Probation Program; the Massachusetts Intensive Probation Program; the 
Quincy, Massachusetts District Court; the San Mateo County, California Adult 
Probation Office; the Texas Adult Probation Commission; and the Georgia Department 
of Offender Rehabilitation. Additionally, Commission staff met with officials of the 
Massachusetts Commission on Correctional Alternatives and officials of the intensive 
supervision program formerly operated by the state of Washington. 

The fine collection and community service programs of a number of state 
probation departments were studied. In its efforts to establish reasonable and 
collectable fines and to determine an offender'S likelihood and ability to pay fines, 
Commission staff mel with officials of several banking and financial institutions, 
including the Fair-Isaac Companies and the Bank of America in California, and the 
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Credit Bureau> Inc., in Atlanta, Georgia. In addition, Commission staff met with the 
Vera Institute f)f Justice in New York City about its community service programs. 

Commission representatives met with United States Probation Officers at ten 
regional seminars and district~wide staff meetings. Through these meetings, the 
Commission received input from officers in the majority of federal judicial districts. 

Post-Publication 

Distribution. These guidelines have been mailed to each Member of Congress, 
Article III Judge, United Stales Attorney, Federal Public Defender and Chief United 
States Probation Officer. Copies were also sent to hundreds of other individuals and 
groups On the Commission's mailing lists, including defense attorneys, academics, 
victim advocates, and private and professional membership groups. 

Public Hearings. In order to structure and facilitate public comment on the 
preliminary guidelines, the Commission will hold a series of regional hearings. Public 
attendance and participation at any of the following hearings is encouraged: 

October 17, 1986 -- Chicago 
October 21, ).986 -- New York City 
October 29, 1986 -- Atlanta 
November 5,1986 -- Denver 
November 18, 1986 -- San Francisco 
Dec~mber 2-3,1986 _. Washington, D.C. 

Each hearing will begin at 10:00 a.m. in the host citjs United States 
Courthouse. Following testimony by invited witnesses, the Commission will reserve 
time for comments from interested members of the public at el').ch hearing. 

WI·itten Comments. The public comment period on the preliminary guidelines 
extends until December 3, 1986. The Commission encourages all groups and 
individuals with an interest in criminal justice to study the preliminary guidelines 
and submit written comments to the Commission by the close of the public comment 
period. 

It will be most helpful to the Commission if written comments relating to 
specific guideline sections are typed on separate pages. All comments should be 
mailed to the following address: 

United States Sentencing Commission 
1331 Pennsylvania Avenue, N.W. 
Suite 1400 
Washington, D.C. 20004 
Attention: Guidelines Comments 

As will be explained further in the overview of Chapter Two, preliminary 
guidelines for some offenses are not ready for publication at this time. They will be 
published in a timely fashion to allow public comment prior to submission of final 
guidelines tc Congress. 
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Revision and Submission to Conl!:ress. The Commission will consider all written 
comments submitted, as well as the oral testimony presented at the public hearings. 
Based on public comment and its own continuing work, the Commission will revise 
and complete the guidelines and policy statements. 

Under st.atute, the deadline for submission of the initial set of sentencing 
guidelines to Congress is April 13, 1987. In addition to the guidelines, the 
Commission must submit to Congress a report stating the reasons for the 
Commission's recommendations. Upon submission of the guidelines, the General 
Accounting Office must conduct a study assessing the potential impact of the 
Commission's guidelines in comparison with the operation of the existing sentencing 
and parole release system. 

Congress has six months from the date the guidelines are submitted to study 
the guidelines and in~pact analyses. By law, the guidelines become effective at the 
conclusion of the six-month review period, if no contrary action is taken. 

III. OVERVIEW OF THE GUIDELINES 

The preliminary guidelines utilize three important features to produce a 
structure that considers the appropriate degree of actual offense conduct, facilitates 
similar treatment of similar offenders who commit similar crimes, and is easy to 
apply. 

The Grst major feature is that these guidelines operate on a system of modified 
real offense sentencing. That system is described more fully later in this chapter 
(Section VII). It means that an offender will be sentenced on the basis of the 
conduct necessarily involved in the offense of conviction, plus the conduct done in 
furtherance of the offense of conviction and any injuries resulting from such 
conduct. 

For example, every bank robbery involves some level of real, implicit, or 
threatened force, although those levels differ widely. The robbery in which the 
offender discharges a weapon is different from the robbery in which the offender 
pretends that there is a weapon in his or her pocket. The proposed modified real 
offense system takes these variations into account. This allows the sentencing judge 
to distinguish one offender from another, even though both are convicted of the 
same statutory offense. 

The second feature of the guidelines is the use of generic offense descriptions. 
Fcderai criminal law contains scores of theft provisions, scores of false statement 
provisions, a dozen or more homicide statutes, and so forth. The preliminary 
guidelines group similar offense behavior and adjust that behavior by particular 
aggravating statutory factors where appropriate. This does not alter the substantive 
law, nor change the potential statutory range of punishment, but only provides 
offense categories for purposes of sentencing. Of course, where there is only one 
statute proscribing the conduct in question (tax evasion, for example), the guidelines 
idenLify the conduct by its statutory name. 
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The third feature, a narrative format, is one that seeks to reflect the thought 

process judges employ in making sentencing decisions. In this system, a numerical 
offense value is assigned to each relevant aspect of the offender's conduct. The 
offense value reflects each identified unlawful act or omission, injury or harm, 
hereinafter collectively referred to as the offense. The offense values in the 
prelinlinary guidelines design.ate the relative level of sanction for the offense in 
question, considering most prominently the harm resulting from the offense and the 
need to deter future similar offenses. The assigned values relate to a scale of 1-360. 
Comment is specifically invited on the offense values and aggravating and mitigating 
factors assigned to each offense. 

To determine a sentence under these guidelines, the sentencing judge begins 
with the offense of conviction. The Statutory Index leads the judge to potentially 
applicable sections of the guidelines. The guidelines list aggravating and mitigating 
factors, including harms or injuries that may be present when a particular statutory 
offense is committed. This index is, in essence, a road map since it directs the 
judge to sections of the guidelines that may be applicable. If a specific section 
applies, the appropriate offense value is included. 

To illustrate how the narrative guidelines system works, if an offender robs a 
bank, the offender is given a certain number of offense units for the robbery. If 
the offender uses a weapon, more units are added. If the offender injures someone, 
the judge is referred to the Assault and Battery section, where more specific units 
are added. A reference is also made to a property table, where additional units are 
assessed on the basis of the amount of money or value of the property stolen. This 
table is used for theft and burglary as well as for other offenses resulting in a 
fmancialloss or harm to property. 

When all relevant offense characteristics have been identified and the 
corresponding offense values totaled, this score is adjusted up or down by applicable 
sections found in Chapter Three. This chapter deals with offender characteristics 
such as criminal history, role in the offense, acceptance of responsibility, and 
cooperation. Adjusting the total offense values by offender characteristics provides 
the total number of sanction units. Chapter Four translates those units into a 
sentence. 

IV. STATEl\IENT OF PURPOSE 

The preliminary guidelines and their accompanying policy statements are 
intended to establish sentencing policies and practices that: 

1. assure that the sentences imposed on offenders convicted of federal 
crimes: 

a. reflect the seriousness of the offense, promote respect for the 
law, and provide just punishment for the offense; 

b. afford adequate deterrence to criminal conduct; 

c. prolect the public from further crimes by the offender; and 
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d. to the extent consistent with the objectives of protecting the 
public and providing just punishment and deterrence, promote reha
bilitation of the offender in the most effective manner; 

2. provide certainty and fairness in meeting the purposes of sentencing, 
avoiding unwarranted sentencing disparities among offenders with similar 
characteristics who have been found guilty of similar criminal conduct, while 
maintaining sufficient flexibility to permit individualized sentences when 
warranted by mitigating or aggravating factors not taken into account in the 
establishment of general sentencing practices; and 

3. to the extent practicable under the circumstances, reflect advance
ment in knmvledge of human behavior as it relates to the criminal justice 
process. See 28 U.S.C. § 991 (b). 

Conforming \vith the Congressional mandate, the guidelines adopt no single, 
overriding purpose for or theory of sentencing. Rather, in formulating the 
guidelines, the Commission has sought to take into consideration whether and to 
what extent each of the four stated purposes -- just deserts, deterrence, incapaci
tation, and rehabilitation -- applies in any given case, realizing that different forms 
of conduct are made criminal for different reasons. 

Commentary 

The Statement of Purpose reflects the Commission's commitment that the guide
lines sati.lfy the mii/ti-faceted Congressional mandate set forth in 28 U.S.c. § 991 (b). 

Cia lise ] and tile last paragraph make it clear that no single purpose of senten-
cing has been given preeminence. By relying 011 rehabilitation as a rationale for 
sentencing only "to the extent that it is not inconsistent with other purposes," the 
Statement oj Purpose acknowledges that the Commission is of the view that While 
the promoting oj rehabilitation is an important goal of sentencing, it cannot be 
considered a sllbstitute Jor the other goals oj sentencing (l.&. reflecting the serious
ness oj the oJJense, promoting respect for the law, providing just punishment alld 
deterrence, alld protecting the public Jrom Juture criminality). 17le Commission 
be/it'I'es that rehabilitation must be secondary to these other goals, especially that of 
protectillR the pUlilic, As suggested by 28 U.S.c. § 994(k), rehabilitation is not to be 
accomplished through imprisonment, but rather through educational or treatment 
jitogml1ls that are conditions of probation or supervised release. Thus, under the 
Rllicie/illes, rehabilitation can be a pn'mary sell ten cing consideration only for 
rdatil'ely minor ofJenses where other statutory considerations do not mandate 
imp, "lllwn oj a substalllial penalty. However, rehabilitation may be an additional 
CeJllsicieration beyond punishment in any appropn'ate case. 

Clause 2, reflecting 28 U.S.C. § 991 (b), states that the guidelines are designed 
to reduce llflwarranted sentencing disparity among similar oJJenders who have been 
Jound guilty oj similar conduct. 171 is statement is to be read ill conjullction with 
the remainder oj Chapter 58 oj Tille 28 and Chapter 227 oj Title 18, including the 
need Jor guidelille sentences to fUlfill the purposes stated in 18 U.S.c. § 3553(0). 
Because oj the many considerations that enter into assessing seriollsness oj oJJlJIlses, 
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the amenability of the conduct to deterrence, alld the need for incapacitation, the 
Commission has not assumed that any two offenses that produce the same level and 
type of hann, ~ dol/ar loss or physical injury, are necessarily similar alld there
fore require identical treatment in the guidelines. Rather, the nature and degree of 
ham! is but one of the factors that Congress has required the Commission to 
consider. Other factors may vary the punishment for othelWise similar offenses. 
See, Q& 28 U.S.c. § 994(c) (Commission to consider circumstances of tlie offense, 
community view of the gravity of offense, public cOllcen! generated by the offense, 
and the current incidence of the offense); 28 U.S.c. § 994(d) (Commission to consider 
various offender characteristics). Thus, the guidelines may result in different 
punishments for seemingly similar crimes, such as embezzlement and tax evasion, or, 
if! more limited instances, even for identical crimes committed by different types of 
offenders, for different motives, or under different circumstances. 

Clause 3 signifies the Commission's cognizance of its obligation to incorporate 
knowledge regarding humall behavior into the guidelines. Unfortunately, the limited 
time available has precluded development of an extensive system that relies heavily 
upon scientific investigation. The results of scientific research are reflected most 
clearly in the adjustments for criminal history in Chapter Three. The Commission 
plans further empirical inquiry and expects to refine the guidelines based upon 
analyses of the data collected to measure the impact of the guidelines, as well as 
infonl1ation derived from other sources. 

V. GENERAL RULES OF APPLICATION 

Rule of Construction 

The provisions of these guidelines shall be construed according to the fair 
meaning of their terms. When a provision is susceptible to different 
interpretations, it shall be interpreted in the manner that is most 
compatible with the Statement of Purpose and the relevant commentary. 

Standard of Proof 

In determining the appropriate sentence under these guidelines, the court 
may rely on any information produced at trial, in the presentence report, 
or at the sentencing hearing that the court finds is supported by a 
preponderance of the evidence. See 18 U.S.C. § 3577 (redesignated as 18 
U.S.C. § 3661 effective November 1, 1987). 

Burdens of Production and Persuasion 

1. The court may find that an offense characteristic exists or an 
adjustment factor applies if a preponderance of the evidence supports 
such finding. 

2. The burdens of production and persuasion as to the existence of an 
offense characteristic or an adjustment factor shall be on the 
government unless the offense characteristic or adjustment factor 
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mitigates the potential sentence in which case the burdens of 
production and persuasion shall be on the offender. 

Commentary 

The preponderance of the evidence standard is a less demanding standard than 
either the beyond a reasonable doubt standard used to detennine the defendant's 
gUilt or a clear and convincing evidence standard. 

The use of the preponderance standard at sentencing was recently upheld ill 
McMillan v. Pennsylvania, _ U.S. _, 106 S.Ct. 2411 (1986). In McMillan, the 
Court examined a Pennsylvania statute that pennitted a judge to impose a mandatory 
minimum sentence of five years for specific felollies when the judge found by a 
preponderance of the evidence that the offender "visibly possessed a fireann." 

The Court found that establishment of the preponderance standard was 
pennissible under the Due Process clause, and !loted that ''sentencing courts have 
always operated without constitutionally imposed burdens of proof; embracing 
petitioners' suggestion that we apply tlte clear and convincing standard here would 
significantly alter criminal sentencing, for we see no way to distinguish the visible 
possession finding at issue here from a host of other express or implied findings 
sentencing judges typically make on the way to passing sentence." McMillan, supra, 
at 2420, n 8. 

VI. APPLICATION INSTRUCTIONS 

The guidelines are presented in numbered chapters, which are divided into 
alphabetical parts. The parts are subdivided into sections. Each section is 
identified by a letter and number that correspond to the part and chapter in 
which it is found. Section A412, for example, would be found in Part A of 
Chapter Four. A commentary is provided where necessary to explain the 
guideline in greater detail or to inform the reader of the statutory provisions 
governing the subject matter of a particular guideline. 

The court should follow the steps set forth below to determine sentence: 

1. Determine what statutes the offender has been convicted of violating. 

2. Rcfer to the Statutory Index and dctermine which section of Chapter 
'Two applies. If more than one section of Chapter Two is referenced, 
refer to each section and any applicable commentary to determine 
which is most appropriate to the offense before the court. 

3. If the applicable section contains 
select the highest value that 
characteristics where applicable. 

more than one base offense value, 
applies. Add special offense 

4. If the section contains a cross-reference to one or more other 
sections, refer to those sections and proceed as in step 3 above. 
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5. Repeat steps 3 and 4 for each offense of conviction. 

6. When all offenses have been scored, total the offense value. 

7. Refer to Chapter Three for applicable adjustments in offense value(s). 

8. 

After applying an adjustment, always round down to the nearest 
whole number. 

Apply an adjustment for role in the offense (Chapter Three, Part A). 
If the offender is convicted of more than one offense and plays 
different roles in each offense, determine which offense values apply 
to which offenses and apply the adjustment separately to each. Total 
the offense values after they have been adjusted, rounding down to 
the nearest whole number. 

9. Determine whether the offender is entitled to an adjustment for post
offense conduct (Chapter Three, Part B). If so, mUltiply the adjusted 
offense value from step 8 by the adjustment for post-offense conduct, 
rounding down to the nearest whole number. 

10. Apply an adjustment for criminal history (Chapter Three, Part C) and 
mUltiply the adjusted offense value from step 9 by that adjustment, 
rounding down to the nearest whole number. 

11. The new total is the offender's sanction unit score. 

12. Refer to Chapter Four to determine the sentence. 

VII. APPLICATION OF MODIFIED REAL OFFENSE SENTENCING 

The preliminary guidelines operate under a system of modified real offense 
sentencing that requires a judge to identify all relevant offense characteristics. 
These include unlawful acts or omissions that were done in furtherance of the crime 
of conviction, as well as threatened, attempted, or completed injuries or harms that 
resulted therefrom. The guidelines, through a series of cross-references, tell the 
judge which particular characteristics to take into account. 

The following offenses are excluded in determining an offender's sentence under 
the guidelines: 

1. conduct for which the offender has already been fully sanctioned; 

2. conduct for which further prosecution is harred. 

,. 
* * * 

,. 
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Commentary 

At the oLltset the Commission nIl/st decide whether to base its sentencing 
guidelines upon the real conduct ill which the offellder engaged or Ollly the conduct 
for which the offender was convicted. Tile decision is jimdamental, for it will shape 
both the fonn and the content of any guideline system. It will affect the plea 
negotiation process, prosecutorial decision-making, and the type and tenns of the 
sentence. The decision is wllIslwlly difficult, because there are impOltallt advantages 
and disadvantages of each. 

III essence, a real offense Il)'stem considers all of the offender's relevant 
behador while a charge of conviction offense system considers ollly those elements 
of behal'ior that fonned palt of the charge of which the offender was convicted. To 
understand the difference between these altematives, consider the following 
examples. First, a mall walks in a balik, hands a teller a shopping bag, pretends to 
ha\'e a gllll, and passes a note that says, "1 have a gUll. Give me all your money." 
The teller Pllts $1,500 in the shopping bag and the offender walks out. Second, a 
man walks lip to a teller in a bank and points a loaded gun. The offender demands 
money. After the teller gil'es him $1,500, he strikes her with the gun and demands 
that size collect money from elsewhere in the bank. He leaves the bank with 
$20,000. Assume that the grand jury charges both these defendants with violations 
of the sallie statute, 18 U.S.c. § 2113(a), and that both are convicted. A guidelines 
sentencing system based solely upon offense of conviction treats these two offenders 
similarly. Both violated the same statute. The elements of the crimes for which 
they were convicted are the same (taking property by threat from a bank). The 
sentencing system would not take account of the differences ill their behavior -- the 
amount of money receh'ed; the presence of the gUll; the physical injury -- unless 
that behavior constituted an element of a separately charged offellse. A real offense 
sentencing system, however, would take account of all the hanns that the offender 
actually caused during the course of the cOllduct for which he was charged. Thus, a 
real offense system would punish the second man more severely ill light of the gun, 
the extra moncy taken, and the physical injury caused. 

In evaluating between these approaches, the Commission has considered the 
following six questions: 

1. lVllat standard of proof should a coult use when deciding factual questions 
relevalZl to the sentencing detennination? 

2. To what extent should the Commission preserve the real offense sentencing 
5)'stem often used by the coults? 

3. To what extent can the sentencing guidelines avoid problems arising from 
overly broad statutory definitions of offenses? 

4. To what extellt should power to influence the sentence vest ill the 
prosecutor rather than the judge? 

5. How call the Commission maintain justice and the appearance of justice for 
convicted offenders? 
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6. To what extent can the Commission appropriately take accollnt of the 
practical needs of a criminal justice system heavily dependent on gUilty 
pleas? 

The present system of federal sentencing is largely a system of real Or actual 
criminal conduct sentencing, although the covert nature of the process sometimes 
hides this fact. At present, a sentencing judge reads a presentence report prepared 
by a probation officer. That report tells the judge what the officer believes really 
occurred with respect to tlte crime. The judge then exercises broad discretionary 
power with those real facts in mind. Since the judge does not articulate the precise 
factors considered, 110r how they weighed ill the decision, the differential impact of 
the real conduct factors versus only those subsumed under the charge for which the 
offender was convicted is never known. Altltough the offender may challenge 
disputed statements of fact ill the report, such challenges rarely affect tlte sentence 
because judges often avoid a hearing by stating that they will disregard tlte 
challenged portion, leaving offenders ullcertain whether judges, in fact, can really do 
so. 

Nevertheless, judges commonly consider the real criminal conduct. TIl us, for 
e.xample, judges sentence differently two offenders, both convicted of armed bank 
robbery under 18 U.S.c. § 2113(a), if Offender A was repOited by the probation 
officer to have terrified hostages with games of Russian roulette at gunpoint, 
whereas Offender B was anned, but did not engage in this activity. Furth enn are, 
after an offender is convicted and sentenced, the present parole guidelines system 
overtly relies on real criminal conduct, as detennined by a hearing officer, in making 
release detenniflations. TIle standard of proof for sentencing facts that a judge or 
the Parole Board considers under this real criminal conduct system is often unclear, 
but it almost certainly does flot rise to tlte ordinary criminal trial standard of proof 
beyond a reasonable doubt. 

One might. argue, in favoring a system thai resembles the status quo, that the 
real offense featllre of sentencing pennits judges to mitigate the negative effects of 
inconsistent and overly . broad offense-defining statutes. Two seemingly alike 
offenders, convicted under the identical statute, can be sentenced in a way that 
reflects differences in motive, the manner in wltich tlte crime was executed, the 
circumstances surrounding the offense, the degree of premeditation, the depth of 
their involvement, the injury to victims, and the like. Moreover, tltis flexibility 
allows judges to serve a critically important balancing function between society's 
needs for retribution, deterrence, and incapacitation and its administrative need to 
rely heavily all plea agreements for the disposition of .criminal cases. Suppose, for 
example, an offender pleads gUilty only to tax evasion, which was part of a drng 
distribution operation. TIle judge is bound by the statutory maximum for the tax 
evasion offense, !Jut can, in selecting the exact sentence within the statutorily 
prescribed range, give a sentence that reflects the drng-related context of the 
offense. 

Oil the otlter hand, there are several arguments against basing a guidelines 
system on real criminal conduct. First, there are arguments that focus on the 
problem of proof and the potential appearance of injustice. A jury will have found 
beyond a reasonable doubt tit at the offender committed those acts that make lip tlte 
elements of the offense charged. But, what about tlte rest of the real conduct that 
the sentence takes into account? How will lite sentencing judge leam, for example, 
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whether the offender stole $100,000 or $20,000 from tlte bank? (Tile offender, 
claimillg he did not rob the bank at al/, will not likely wish to el/gage ill a dispute 
before the jury about the amollnt.) Unless sp,ecial interrogatories are submitted to 
the jU1)~ how will tlte judge decide whether tlte offender, charged with bank 
robbe1)~ actually pistol whipped a teller in the course of the robbery since tile jury's 
verdict will be a general olle? While presently judges do not use the beyond a 
reasonable doubt standard of proof in finding facts considered in sentence 
determinations, that standard nonetheless sets a kind of ideal against which new 
proposals might be tested. Even if a preponderance of evidence standard increases 
procedural safeguards compared. to the status quo, one may argue that this standard 
falls sholt of tllis ideal. 

Second, there is a risk that real criminal conduct sentencing may present the 
appearallce of injustice. A stark example might be a sentencing guidelines system 
tit at permits judges 1'0 consider factors tlte defendant thougllt mooted by agreement 
to the negotiated plea. Thus, a deJen dan t indicted for dmg traJficking and tax 
evasion who pleads guilty only to tax evasion might take umbrage at a guideline 
system that permitted the judge nonetheless to add to the sentence otherwise 
appropriate Jor tax evasion, an amount that reflects the dmg-related context. This 
problem is exacerbated when the evidence of the dmg-related conduct would have 
Jailed iJ put to a test of beyond a reasonable doubt, but passes the lesser 
preponderance standard. The more distinct this secondary conduct is from the 
oJJense charged alld the more relaxed the standard of proof, the more a real oJfense 
procedure may appear unJair. 

Third, a pure real ofJense system could require significant additional judicial 
resources. Since the judge would fIX tlte sentence based on the oJJender's real 
conc/llct, all armed ballk robber would not b ell efit from the govemmellt's agreement 
to allow a plea of guilty to a lesser ullanlled robbery oJfense, since the offender 
would receive a higher an1wd robbery sentence. OJ course, the judge could not 
impose more than the statutory maximum Jor the lesser charged offellse. However, 
the /lew sentencing law means tltat the sentence givell will, in fact, be served. A 
five-year sentence means five years in prison, roughly equivalent to a present 
selltellce oj fiJteen years,' thus, the statutory ma.'l:imum will not oJten act as a 
serious constraint. 

Sillce oJJenders would know ill advance the likely sentence for the conduct at 
is!Jlle, alld since bargaining could flOt readily aJfect the selltellce, there may be less 
negotiation. Whether or not diminished oppommity for plea negotiations is desirable, 
is much debated. Docs it produce unfair sentences, unrelated to actual conduct? 
Does the prosecutor Jace all inappropriate set of incelltives? Would real ofJense 
sentellcing create additional needed deterrence? Regard/ess of the theoretical 
adl'ClIltages or disadvantages of plea negotiation, at present, the coults dispose of 
approximately ninety percent of all federal criminal cases through acceptance of 
gUilty pleas. Thlls, a challge ill sentencifJg practice that significantly raises the 
/lumber of cases that must be tried would ,'j'.:ely require a considerable increase in 
Jederal judicial resources. 

FOll/tll, a pure real offense system, /lot bOlllld by the conduct defined by the 
charge, must decide what additiollal conduct to take illto accoullt. This task may be 
Jar more difficult thall at first appears. Consider the bank robbery example. Should 
the cvult take account 1I0t ollly of the mOlley, the threat to the teller, the gUll, and 
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the physical injury, bllt a/so of the trespass illlo tile balik, tile fwther trespass into 
a secured area behind tile cOli/Iter, the fright caused the balik's other employees or 
its customers, the uflwallted physicul contact caused patrons wilen the offender 
pushed past them on the way Ollt, the offender's refllsal 10 stop when ordered to do 
so by a security guard or policeman, the IUlIge that the offellder might have made at 
the guard, the restraint 011 the teller's freedom when the offellder ordered the tel/er 
to go to the back of the bank and get more money, and so folth. The decisioll 
about including or excludillg much of this conduct is not obvious. Havillg a nile that 
takes all COli du ct into accollnt does not solve the problem. Judges might define 
similar conduct differently. This would perpetuate a fOnll of sentencing disparity ami 
it threatens to raise a vast !lumber of questions for resolutioll 011 appeal. Moreover, 
the bank robbe!)' example is an tmusually simple one. 

The near opposite of a real offellse system is a charge of conviction system. 
Its major advalltages are that offenders receive maximum procedural protectioll, and 
that they would kllow their approximate sentencing C).posure at the time of a plea 
agret'melllif they plead gUilty. But there are several serious disadvalllages. 

First, mallY federal statutes, written with jurisdictiollal considerations in mind, 
are phrased ill ways that make it particularly difficult to develop a chal:r:e of 
conl'iction system. Some statutes use highly general language that can encompass 
wide (V differing behavior. The Trm'cl Act, 18 U.S.c. § 1952, for example, forbids 
travel "in interstate ... commerce ... with intent" to (among other things) 'jJromotc, 
mana;;e, establish, cany all, or facilitate ... any unlawful activity." The Hobbs Act, 
18 U.S.c. § 1951, forbids affecting commerce "by robbery or extortion" or thrcats of 
'jlhysical violence to allY pcrson or property." Violations of the Hobbs Act or the 
Travel Act should not all be punished alike. Yet, given their broad language, the 
indictmcnt I1lay easily charge a violation cf the statutc while omitting much of the 
l'sst}lltial infomwtion relcvallt to sentencing. Other federal statutes use more specific 
IUI/gl/age but still forbid a wide range of conduct of varying seriousness. ~ g"g", 

18 U.S.c. § 32 (destmction of aircraft or aircraft facilities), or 18 U.S.c. § 33 
(ciestlUction of motor vehicles or motor vehicle facilities). The charge alone in sLlch 
cases is not necessari(v indicative of the seriousness of the crime. 

Second, evcn ill the case of simply defined crimes, any fair sentencing system 
mllst take accoullt of at least some real, ullcharged elements. A bank robbery 
indictmcnt, for example, /leed not state how milch monC)' the offellder took, yet 
sentellcing systems typically treat all offender who takcs aile mil/oil dollars more 
seriollsly thall one who takes one t/lousalld dollars. Similarly, although the statute 
penalizes allY assault that takes placc during the robbery, a sentencing system should 
treat an assault that results in physical injury differently than an assault that 
consists ollly of pretending to have a gun. 

A pLlre charge of conviction sentcncing system might meall that all persollS 
conl'ic/ed of tile same offense, ~ tax evasion, would be given the same sentence, 
regardless of the tremendous ~'an'ation that cllaracten'zes the lI(1tl/re alld 
circumstances of the offense. This would be contrary to the malldate of the 
Sen tell cing Reform Act to treat like offenders alike while maintaining slIfficieM 
f/exiiJi/ilY to permit warranted individualized sentellces. All offender convicted of 
lax evasioll where the amollllt of taxes evaded was $250,000, alld the motive was to 
conceal income from the distn'butioll of dmgs should not (ullder either just 
punishmellt or crime cOlltrol theories of selltencing) receive the same selllence as an 
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offellder convicted of tax evasion for $10,000 wh(Jre the motive was to pay for 
catastrophic family illness. Charge of conviction sentencing invites this kind of 
unwarranted similarity ill sentences. 

Third, the closer aile comes to a pure charge of conviction system, tile greater 
the transfer of influence to detemline a sentellce from tlte judge to the prosecutor. 
Imagine, for example, the frequently occum'ng circumstance of an offender's conduct 
violating mallY different federal laws, SlIclt as laws against false statements, dnlg 
cOllspira9~ mail fraud, etc. By carefully selecting the charges, the prosecutor would 
not (as now) simply detemline tile maximum statuto!)' sentence, but, rather, the 
prosecutor could determine close to the exact sentence. (To use a simple example, 
if mail fraud carried a sentence of two months per $1,000 stolen, by selecting 
exactly how many fraudlilent{v sent leiters to charge -- for example, ten olll of 
1,000 -- the prosecutor wOl/ld determine a sentence of approximately 20 mOllths). 
171/! defense altontey, of course, might affect the charges made through negotiation 
about the nature of the charges or the number of CO/llltS. The results of bargaining 
in mallY cases depend in parl on a host of factors not related to tlte seriousness of 
the offender'S condllct. The offender will also have liltle bargaining power where 
lhe charges can easily be proved. The likely ill crease in the amoullt of negotiation 
would likely meall increased discrepancy between the real seriousness of all 
offcllder's conduct and the sentence actually selved. At a minimum, given the 
\'(/rialioll ill Ullited Slales Altontey practices, disparity (judged in relation to actual 
underlying conduct) could increase significantly. 17le Commission's statutO!)' 
mandate, however, seeks to lessen disparity, not simply to transfer its source. Since 
one purpose of the Sentencing Refonn Act is to stnlcture the exercise of judicial 
sentencing discretion, it would seem counterproductive to do so by simply 
tram/erring it to another grollp. 

All these consideratiolls, some of which point toward real offense sentencing 
and sOllie away from it, have led the Commission to tentatively develop a modified 
form of such sentencing, embodying two basic compromises, one substantive and aile 
procedural. 17lC substantive compromise consists of wit at is referred to as a road 
//IajJ. its objecti~'e is to include, for sentencing purposes, only those real elements 
(not necessarily fOllnd as elements of the crime charged) that are impOrlantly bOlllld 
up Ivith the conduct that constitutes the crime charged. The ~ystem works as 
follows: Prior to sentencing an offender convicted of bank robbery, the judge will 
look lip bank robbery in the guidelines. An explicit reference to the amollnt of 
mO/ley stolen and cross-references to those (aggravating) physical I/(Inns and condllct 
that typically accompany most bank robberies are given. 17w judge will not find any 
reference to conduct (~ dntg trafficking) that is llI111sual ill a bank robbery. The 
guidelines take account of those hamls and conduct that it lists or cross-references. 
They do not take account of any other conduct. (Such other con dll ct will affect the 
sentence only if the offender is charged and convicted separately.) 

171(] following examples demonstrate how modified real offense sentencing works 
Ilnder the preliminary guidelines: 

1. 17lC offense of conviction is ullamled bank robbery. 
judge fillds by a preponderance of the evidence that 
and pointed a firearm during the commission of tlte offellse. 
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TIle offense value for using a dangerous weapon is added to the offense 
value for the robbery. TIle lise of tile weapon is related to and dOlle in 
fllltllerallce of the crime of cOllviction. 

2. TIle offense of conviction is anned ballk robbery. TIle evidence at trial 
indicates that the offender's accomplice drove tlte getaway car at an 
extremely high rate of speed from the scelle. At selltencing, additional 
evidence is presented til at sllows til at a child was stmck by the car two 
blocks from the ballk alld penllanently paralyzed. 

Tile offense value for the child's injuries is added to that for the ballk 
robbery. TIle operatioll of the vehicle is done in fll1tlterallce of tile crime 
of cOllviction from wlzicll tile injuries resulted. 

3. TIle offellder I's indicted for two separate bank robberies ill a two-count 
indictment. TIle bank robberies are unrelated and are not in fwtherance 
of a conspiracy. As part of a plea agreement, Count II is dismissed 011 
the govemment's motion. The offender pleads to Count I. 

TIle offellse value for the ballk robbery ill COllnt II is 1I0t added to the 
offense value for tile bank robbe!)' in Count I. Because the second bank 
robbery is not related to, resulting from, or done in furtherance of the 
first, it is not considered in selltencing the offender. 

4. TIle offense of conviction is distribution of cocaine. TIle sentencing jl/dge 
fillds by a preponderance of tile evidence til at the purchaser died of (lI1 
overdose after illgesting a small quantity of the cocaine. 

TIle offellse value for the death is added to the offellse value for the dmg 
distribution. TIle illgestion is related to alld results from the sale of the 
dmg. 

5. TIle offense of conviction is distribution of cocaine. Evidence at trial 
establishes that the offender used a twelve-year old child to trails port the 
dmgs. 

The offense value for distribution of cocaine is aggravated by the offellse 
value for llsing a minor child as a conduit for distributing dmgs. The 
involvement of the child is related to and is an act dOlle ill furtherance of 
the offellse of cOlldction. 

6. TI,e offense of cOllviction is distliblltioll of cocaine. After the offender's 
arrest, officers execute a search warrallt at the offender's apartment. TIle 
search reveals 110 other evidence linkillg the offender to other dnlg 
transactions. However, all illegal short-barreled shotgull is recovered. No 
indictment or cOllvictiOIl results from seizure of this weapon at the time of 
scm ten cing. 

TIle offellse value for the shotgun is not, under these circumstances, added 
to the offellse value for the dmg distribution. TIle possessioll of tile 
shotgull is 1I0t related to the offellse of conviction. 

16 



7. Tlte offense of conviction is obstmction of justice (Count [ of a two
COUllt ind,·ctment). The second count in the indictment, assaulting a 
federal police officer (tlte mealls of obstmctioll) is dismissed pursuant to a 
plea agreement. 

TIle offellse value for the assault in Count 
for the obstmction of justice in Count [. 
furtherance of the cn'me of conviction. 

II is added to the offense value 
TIle assault is an act done ill 

8. 771e offense of conviction is conspiracy to steal and forge one social 
secun'ty check. At sentencing the judge finds by a preponderance of the 
evidence that the offender stole, forged, and cashed 20 checks. 

All of the offenses related to the 20 checks done ill furtherance of the 
conspiracy, or that resulted therefrom, are used to calculate the total 
offense value for the conspiracy. 

A guideline sentencing system might try to attain this same objective by 
promulgating a single nt/e, such as considen'ng aU real offense elements unless any 
such element constitutes a separate cn'me, ill which case the govemment must charge 
that offellse separately. However, the Commission does not believe this particular 
nile would work ill the federal system, where the existence of separate crimes of tell 
depends lIpon the happenstance of factors creating federal jun'sdictioll. 

A more promising possibility is the use of a nde that allows the sentencing 
judge to consider all conduct or hanlls (threatened or accomplished) committed in 
furtherance of the cn'me of conviction. However, this nile would prove to be 
IlIlUsually difficult because of the inherent problems ill detennilling what conduct to 

consider. In order to simplify this process, the Commission has developed 
preliminary guidelines that rely on explicit cross-references to detemline conduct the 
judge shall take into account. 

TIle Commission requests comment on the use of the mOdified real offense 
sentencing system. TIle Commission also welcomes comments addressed specifically to 
the question of whether the guidelines should incorporate a specific nile of the sort 
just mentioned instead of, or in additioll to, the explicit cross-references. TIle 
Commission also wishes comment addressed to the specific cross-references contained 
in the preliminary guidelines. TIle reader should review the preliminary guidelines 
with both real Offense and charge of conviction problems in mind. The reader 
should decide whether cross-references SUfficiently identify additional conduct that is 
ojeen associated with the statutory elements charged in the indictment. 

A related issue is procedural. Factual disputes are unlikely ill the vast majon'ty 
of cases, for the jury will have resolved some disputes and the presiding judge will 
be able to detemline the presence of associated conduct from evidence produced 
dun'ng the course of the trial. Agreement among the parties, particularly when a 
gUilty plea is entered, is likely to resolve most others. Wllell a sentencing fact is 
disputed, the Commission proposes that the judge detemline the fact using a 
preponderance of evidence standard. If a hean'ng is necessary, it will be less fomlal 
than a tn'al. The government will bear the burdell of proof except if a mitigating 
factor is ill issue. TIze parties will have tile n'gllt to present and to cross-examine 
witnesses. TIle judge may admit all evidence til at is relevant and reliable except for 
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evidence that baITed by evidentiary mles. The hearing procedure produces a 
workable sentencing system t"at avoids full-fledged trials at the selltencillg stage. 

17le Commission solicits the public's comments and suggestions Oil these issues. 
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CHAPTER TWO • OFFENSE CONDUCT 

OVERVIEW 

Chapter Two contains the offense conduct sections of the preliminary guidelines. 
The Chapter divides offenses into topical Parts, which are then sub-divided into 
related sections. The sections may cover one statute or many. Cross-references will 
guide the judge from the offense of conviction to other sections of the guidelines 
which may be applicable. 

Because of time constraints and the need to solicit further advice on certain 
offenses, the preliminary guidelines do not address every offense that will be 
addressed in the final guidelines . 

Parts addressing the following categories of offenses will be published for public 
comment as soon as possible: Inchoate Offenses; Treason, Sabotage, and Espionage; 
Atomic Energy; Foreign Relations; Obstruction of Government; Obstruction of Justice; 
Contempt of Court; Perjury; Corruption; Monetary Offenses; Public Henlth and 
Pollution; and General Regulatory Offenses. Comment is solicited on the manner in 
which Chapter Two organizes offenses. 

The offenses listed in each section have a corresponding base offense value. 
There may also be one or more specific offense characteristics which raise or lower 
the base offense value. The number of these characteristics will vary according to 
the nature of the behavior involved. For instance, kidnapping has the potential 
aspects of abduction, ransom request, length of restraint, the nature of the victim, 
and physical and psychological injury. 

When determining final offense values the Commission will consider the 
following: (1) the range of sentences contained in the relevant statutes, as a rough 
guide to Congressional intent; (2) actual present sentencing practice, as one indicator 
of current judicial judgments about appropriate sentences; (3) data relevant to crime 
control considerations, especially specific and general deterrence, recidivism and 
incapacitation; (4) data about the damage caused by various crim.es; (5) data about 
the difficulty of detection and conviction for various crimes; (6) the parole 
guidelines; (7) systematic surveys designed to determine public judgments of the 
relative seriousness of crimes and the appropriateness of sentences; (8) analogous 
practices in states and other countries; and (9) "'Titten and oral testimony submitted 
to the Commission by krowledgeable groups and witnesses. Once final guidelines are 
implemented, factors that determine sentences under the guidelines will be monitored 
and revised. The Commission will continuously examine the administrative impact of 
sentences by testing their effect upon the workload of the courts and prison 
capacity. 

The Commission has not yet completed the research necessary to set firm 
numerical values. However, extensive data collection and data analysis are ongoing. 
The Commission has assembled past practices data from several sources, including the 
FPSSIS data from the Administrative Oflice of the U.S. Courts. In addition, over 
10,000 presentence investigation reports have been collected and are being coded. 
Further analysis will be extensive. 
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Because final offense values remain to be determined, and because no final 
decision has been made about methods for including mitigating and aggravating 
factors, impact analysis would be premature. 

Offense values rest on preliminary research results and initial efforts to reflect 
appropriate sentences for different forms of criminal conduct. Due to the 
Commission's desire to obtain early comment, the published numerical values must be 
treated as highly tentative, preliminary, and subject to change. 

Each section may also contain one or more cross-references. These references 
are the means of carrying out the scheme of Modified Real Offense Sentencing 
described earlier. Cross-references will refer the sentencing judge to sections of the 
guidelines to determine if the harms described there took place in addition to the 
base offense and, if so, how many additional points should be added to the base 
offense value. 

The Commission is particularly interested in recelVlng comment directed toward 
the approach taken in these sections, the apparent ease or difficulty in applying 
them, and the appropriateness of the factors described therein. It would be useful, in 
particular, if judges, probation officers, and others would attempt to apply this draft 
to actual cases. The principal objective of that exercise would be to determine if 
the format used can be practically applied and if the factors chosen are the ones a 
judge would consider in an actual sentencing situation. 
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PART A - OFFENSES INVOLVING THE PERSON 

1. HOMICIDE OFFENSES 
18 U.S.C. § 113(a) 
18 U.S.C. § 241 
18 U.S.C. § 245(b) 
18 U.S.C. § 351 
18 U.S.C. § 1111 
18 U.S.C. § 1112 
18 U.S.C. § 1114 
18 U.S.C. § 1751 
49 U.S.C. § 1472(i) 

Also See Statutory Index 

INTRODUCTION 

In all cases, the principal interest protected by federal laws against 
homicide is the physical security of the person. Laws prohibiting murder 
of certain officials and employees of the United States foster an additional 
interest: the ability of the government to function effectively and without 
disruption. This is accomplished by ensuring that individuals are protected 
from any enhanced dangers to which they may be subject as a result of 
their governmental position or employment. Murder of a foreign official 
within the United States creates a federal interest in the ability to 
effectively conduct foreign policy and foreign relations. 

The homicide series of offenses is organized into five levels. Each 
level includes a list of specific aggravating factors and a cross·',reference 
to the psychological mJunes section for those cases in which the 
immediate family of the victim suffers a significant or extreme level of 
emotional harm due to the conduct of the offender. The offense values 
take into account the culpability of the offender, any unique 
characteristics of the victim, the residual harm done to the immediate 
family of the victim, and the effectiveness of imprisonment in protecting 
the interests enumerated above. 

The guidelines place emphasis on the circumstances in which the life 
was taken rather than the statutory categories of homicide, because most 
federal statutes prohibiting the taking of human life do not focus on the 
usual common law circumstances. Statutes concerning civil rights, aircraft 
hijacking, the use of explosives, trainwrecking, and others do not differen
tiate among the various classes of homicide. They simply provide an 
aggravation of the maximum available penalty when "death results." 

§A211. Homicide - Level One. If death resulted under any of the following 
circumstances, the sentence shall be life imprisonment, unless the penalty 
of death is imposed: 
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-------------

§A212. 

§A213. 

1. murder committed under any of the circumstances, other than 
jurisdictional circumstances, described as murder in the first degree 
in 18 U.S.C. § 1111; 

2. death that resulted under such circumstances as would constitute 
murder and the victim was the President of the United States or the 
President-elect; 

3. death that occurred as a result of an aircraft hijacking; or 

4. murder that was motivated by the possibility of pecuniary gain or in 
order to enforce a political demand. 

Homicide - Level 1\vo. If death resulted under circumstances that would 
constitute murder, other than as described in §A211, the base offense 
value for each instance is 240. 

a. Specific Offense Characteristics 

1. If the victim was a government official or employee, other than 
a government official listed in §A211, killed in or because of the 
performance of official duties, add 36 to the base offense value. 
It is not necessary for the offender to have been aware of the 
official status of the victim. 

2. If the victim was vulnerable due to age or mental or physical 
condition, add 24 to the base offense value. 

3. If the conviction of murder was based on reckless conduct that 
rises to the level of malice, subtract 100 from the base offense 
value. 

b. Cross-Rcfel'cnces 

1. If any victim suffered psychological injury, add the appropriate 
offense value from §A251 (Psychological Injury). (~definition 
of victim in Commentary). 

2. If the death occurred during the course of another offense, not 
included in 18 U.S.C. § 1111, consult the guideline relevant to 
that offense and add the appropriate offense value. 

Homicide - Level Three. If death resulted under circumstances that would 
constitute voluntary manslaughter, the base offense value for each instance 
is 120. 
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§A214. 

§A215. 

a. Specific Offense Characteristics 

1. If the victim was a government official or employee, other than 
a government official listed in §A211, killed in or because of the 
performance of official duties, add 36 to the base offense value. 
It is not necessary for the offender to have been aware of the 
official status of the victim. 

2. If the victim was vulnerable due to age or mental or physical 
condition, add 24 to the base offense value. 

b. Cross-References 

1. If any victim suffered psychological injury, add the appropriate 
offense value from §A251 (Psychological Injury). 

2. If the death occurred during the course of another offense, not 
included in 18 U.S.C. § 1111, consult the guideline relevant to 
that offense and add the appropriate offense value. 

Homicide • Level Four. If death resulted by reason of the offender's 
reckless conduct not amounting to malice, the base offense value is 30. 

a. Specific Of Tense Characteristics 

1. If the death was caused because the offender was under the 
influence of any intoxicating substance, add 24 to the base 
offense value. 

2. If the offender used a weapon or other dangerous device, add 12 
to the base offense value. 

b. Cross-References 

1. If the death occurred during the course of another offense, not 
included in 18 U.S.c. § 1111, consult the guideline relevant to 
that offense and add the appropriate offense value. 

Homicide - Level Five. If death resulted by reason of the offender's 
negligent conduct, the base offense value is 12. 

a. Specific Offense Characteristics 

1. If the offender was under the influence of any intoxicating 
substance, add 12 to the base offense value. 

2. If the offender vsed a weapon or other dangerous device, add 6 
to the base offensf'; value. 
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§A216. Assault with Intent to Kill (Attempted Murder). See Assault and Battery, 
§§A221-A225. 

Commentary 

Homicide level one offenses involving death provide for mandatory life 
imprisonment in a limited number of cases. (The availability of the death penalty is 
a matter of Congressional and judicial detennination.) These include first degree 
murder (premeditated murder and some felony murders) now subject to the mandatory 
maximum penalty of life imprisonment under 18 U.S.C. § 1111. While persons 
convicted under that provlSlon presently are entitled to consideration for early 
release on parole, the abolition of parole will effectively convert their punishment 
into life imprisonment. 18 U.S.c. § 4205 providing for parole eligibility after ten 
years in life temlS will be repealed effective with the implementation of guidelines. 
Other categories of offenses subject to the life imprisonment provision include: 
assassination of the President or President-elect, death occurring during an aircraft 
hijacking, and m urder-for-h ire. The risk of death during an aircraft hijacking is so 
great that if any life is lost the appropriate penalty should be the maximum allowed 
by law. 

Homicide level two offenses provide substantial punishment for those who cause 
death under circumstances not described in the first level but under circumstances 
that would constitute murder. These penalties are further enhanced if the victim 
was vulnerable due to age or physical or mental condition, or the victim was a 
federal, state, local, or foreign government official, including a law enforcement or 
correctional officer, killed in ar because of perfonnance of official duties. Flllther 
aggravation of the penalty at this level is possible if the victim's immediate family 
suffered psychological injury as a result, or if the death took place during the 
course of another offense. In the latter case, the offense value for the underlying 
offense is added to the base offense value for the death. As a practical matter, an 
offender who knowingly causes a death during the course of a serious felony will be 
subject to life imprisonment, whether or not the felony is included in the list of 
felony murder predicates found in 18 U.S.c. § 1111. Persons involved in lesser 
predicate offenses will be punished at proportionally lower levels. Under §A212, if 
murder is based on reckless conduct that supports a finding that the offender acted 
with malice, the offense value is reduced to provide a distinction between this and 
intentional conduct. 

Homicide level three offenses provide a base offense value for voluntary 
manslaughter. The statutory recognition that this offense should not be punished as 
severely as murder is reflected in the offense value. However, the same factors that 
increase a murder sentence also apply to voluntary manslaughter. 

Homicide level four offenses establish a base offense value for reckless 
homicide. In recognition of the need to properly punish and deter individuals from 
operating a vehicle while intoxicated, an aggravating factor is included to punish 
dmnk drivers. If the reckless conduct rises to the level of malice, consult §A212. 
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Homicide level five offenses cover negligent homicide. The emphasis on motive 
and victim are removed since the offender has no motive and is indifferent to the 
victim's identity. As with reckless homicide, intoxicated offenders are treated at a 
higher level because their conduct is inherently more dangerous. 

Assault with inteni to kill is treated under Part A, Section 2, Assault and 
Battery. 

In crimes of violence, the base offense values ref/ect the assumption that at 
least a minimal level of psychological injury OCCUlTed. The offense value for the 
lowest level of such injury has tllerefore been factored into the base offense value 
for offenses involving the person. In instances in which psychological injury has 
been significallt or extreme, an appropriate increase in the penalty will result. 

* * 

2. ASSAULT AND BATTERY 

18 U.S.C. § 111 
18 U.S.c. § 112 
18 U.S.C. § 113 
18 U.S.C. § 114 
18 U.S.C. § 351 

Also See Statutory Index 

INTRODUcrION 

The same interests protected by federal laws involving homicide, 
physical security, and the ability of the government to function effectively 
and without disruption are fostered by federal laws concerning physical 
mJury. Physical injuries are defmed in the Commentary. The specific 
aggravating factors focus on the nature of the victim, the use of weapons 
and the motivation of the offender. These items are also cross-referenced 
by a number of other guideline sections (M" civil rights, criminal sexual 
conduct, kidnapping, and loansharking). The sections cross-referencing the 
physical injury provisions are those in which physical injury is likely to 
accompany the underlying offense. 

§A221. Assault and Battery. The base offense value is 6. 

a. Specific Offense Characteristics 

1. If the victim was the President of the United States or the 
President-elect, add 60 to the base offense value. 

2. If the offender used any deadly or dangerous weapon or device 
during and in relation to any crime of violence or drug 
trafficking crime, add 60 to the base offense value. 
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§A222. 

§A223. 

§A224. 

§A22S. 

3. If the offender used a bomb or explosive, 
shotgun or short~barreled rifle, acid, or 
dangerous weapon or substance with the intent 
60 to the base offense value. 

a short~barreled 

other especially 
of injuring, add 

4. If the victim was a government official or employee, other than 
named in 1 above, assaulted in or because of the performance of 
official duties, add 36 to the base offense value. 

5. If the assault was motivated to enforce a political demand, add 
30 to the base offense value. 

6. If the offender discharged a fIrearm or used any dangerous 
weapon or device other than listed in 2 above with the intent 
of injuring, add 24 to the base offense value. 

7. If the victim was vulnerable due to age or mental or 
physical condition, add 12 to the base offense value. 

8. If the offender discharged or displayed a fIrearm or other 
dangerous weapon or device with the intent of threatening, add 
12 to the base offense value. 

b. Cross-References 

1. If the victim suffered physical injury, add the base offense 
value from §§A222-A225 (Assault and Battery). 

2. If any victim suffered psychological injury, add the appropriate 
offense value from §A251 (Psychological Injury). 

3. If property was 
appropriate offense 
Property. 

damaged, destroyed, 
value from Part 

Severe Bodily Injury. The base offense value is 120. 

or 
B, 

Permanent Bodily Injury. The base offense value is 96. 

Serious Bodily Injury. The base offense value is 60. 

Bodily Injury. The base offense value is 20. 
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Commentary 

Section A221a.2 and 3 satisfy tile Congressional mandate of 18 U.S.c. § 924(c). 

Assaults represent a danger to personal safety whether O'r not bodily I1IJUry 
results to the intended victim. The base offense value of 6 ref/ects the potential 
seriousness of any behavior that evidences a disregard for the physical security of 
others. The penalty is increased when the conduct or tlte instrument used in the 
assault poses special additional danger to personal security. Therefore, the use of 
instruments or materials that are potentially life threatening, but are generally not 
criminalized elsewhere, results in an add-on of 24. The use of fireanns, explosives, 
or similar devices results in an add-on of 60, consistent with the related provisions 
in Part K, Offenses Involving Public Order and Safety. However, when applying 
§A.221, additional add-oflS for the use of weapons under Part K are not appropriate. 

An aggravating factor could be provided for cases of family violence. TIlis 
factor has not been included in this preliminary draft. The Commission solicits 
comment Oil the subject. 

TIle Commission lias not resolved the issue of 1I0w to treat inchoate crimes in 
general. Such resolution may affect the section on Assault and Battery as it relates 
to crimes such as attempted murder. 

TIle levels of physical injury are: 

1. Severe Bodily Injury. Severe bodily injury means that the victim 
suffered the loss, or long-tenn or pennallent impaimlent of more than one 
bodily junction. 

2. PemlGnent Bodily Injury. Pennallent bodily injury means that tile 
victim suffered the loss, or long-teml or pennanent impaimwllt of a bodily 
function. 

3. Seriolls Bodily Injury. Serious bodily injury means that the victim 
received an IlIJury that required medical intervention, such as surgery, 
hospitalization, or physical rehabilitation or that caused the temporary loss 
of a bodily junction. 

4. Bodily Injury. Bodily injury is any other physical injury. 
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3. CRIMINAL SEXUAL CONDUCT 

18 U.S.C. § 113(a) 
18 U.S.C. § 1153 
18 U.S.C. § 1203 
18 U.S.C. § 2031 
18 U.S.C. § 2032 
Assimilative Crimes 
Also See Statutory Index 

INTRODUCfION 

The interest protected in guidelines for unlawful sexual acts is the 
physical security of the person. A number of the cases involving such 
acts enter federal jurisdiction under. assimilative crimes prOVISlOns. 
Although the federal provisions governing these acts are framed in the 
traditional (and narrower) language of rape, statutory rape, and sodomy, in 
recent years there have been many developments in reforms of existing 
law. For purposes of sentencing, the guidelines have therefore adopted 
broader categories of offender conduct to more easily include violations 
under the assimilative crimes provision. These categories are inclusive of 
traditional federal offenses and address those circumstances and factors 
that the Commission has concluded warrant additional consideration in 
sentencing the sex offender. 

For purposes of this section, Criminal Sexual Conduct means a sexual 
act accomplished by means of aggravated force or coercion, or by such 
other means as are set forth herein. A Sexual Act means sexual inter
course, cunnilingus, fellatio, anal intercourse, or any intrusion, however 
slight, of any part of a person's body or of any object into the genital or 
anal ope~gs of another person's body, except when such intrusion is 
accomplished for medically recognized treatment or diagnostic purposes, or 
where otherwise authorized by law. Aggravated Force means that the 
offender used actual force of an aggravated nature to overcome the victim 
or threatened death or used a deadly weapon. Force of an aggravated 
nature is dermed as any degree of violence above a simple assault and 
battery. Coercion means that the offender threatened to use actual force 
or physical violence to overcome the victim or threatened to retaliate in 
the future by actual force or physical violence or by kidnapping the victim 
or another person. Criminal Sexual Conduct with a Minor means a sexual 
act with a person under the age of sixteen years old, and not by means of 
aggravated force or aggravated coercion. 

§A231. Criminal Sexual Conduct by Aggravated Force or Coercion. 
offense value is 150. 

a. Specific OfTense Characteristics 

The base 

1. If the victim was under age 16, add 60 to the base offense 
value. 
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2. If the victim was in the custody, care, or control of the 
offender, add 36 to the base offense value. 

3. If the victim was vulnerable due to advanced age or mental or 
physical condition, or was a corrections officer, add 12 to the 
base offense value. 

b. Cross-References 

1. If the victim suffered physical lOJury, add the appropriate 
offense value from §§A222-A225 (Assault and Battery). 

2. If the victim suffered an unlawful restraint beyond that involved 
in and incidental to the commission of a sexual battery, add the 
appropriate offense value from §§A241-A242 (Unlawful Restraint). 

3. If any victim suffered psychological injury, add the appropriate 
offense value from §A251 (Psychological Injury). 

COlllmell(({f)' 

Se.tual offenses addressed in this section are cn'mes of violence. The pn'mmy 
factors that differentiate such offenses for sentencing are the circulIlstances or 
mea/lS by wllich the act is accomplished and the vulnerability of the victim. TIlliS, 
till' greatest sentence should be imposed for a sexual offense that is accomplished 
lIlIder circumstances of violence, where a weapon is llsed, and where sllch conduct is 
directed to a victilll. pmticular/y vulnerable to both the conduct and its foreseeable 
results. 

Althollgh actual force of all aggravated natllre is a pn'mary consideration in 
detel7l1inillg seriollsness of conduct, the threat of death or lise of a deadly weapon 
poses a danger to the victim that is similar to physical violence. SlIch conduct is 
therefore punished to the same e.,tent as the actllallise offorce. 

WIzen physical injlllY, additional restraint, or psychological illjury result from 
sentence imposed. the conduct, these factors should be ref/ected ill the 

COl/sequel/tly, these are identified by cross-references. 

§A2.32. C"iminal Sexual Conduct b\' Other Means. The base offense value is 48. 

u. Specilic {)fl'ellse Chamctel'istics 

1. If the victim was under age 16, add 60 to the base offense 
value. 

2. If the victim was in the custody, care, 01' control of the 
offender, atld 36 to the base offense value. 
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3. If the victim was vulnerable due to advanced age or mental or 
physical condition, add 12 to the base offense value. 

b. Cross-References 

1. If the victim suffered physical injury, add the appropriate 
offense value fr0111 §§A222-A225 (Assault and Battery). 

2. If the victim suffered an unlawful restraint beyond that involved 
in and incidental to the commission of a sexual battery, add the 
appropriate offense value fr0111 §§A241-A242 (Unlawful Restraint). 

3. If any victim suffered psychological injury, add the appropriate 
offense value from §A251 (Psychological Injury). 

Cnm 111 (!11 tao' 

This section applies to s(])'1wl conduct that occurs without the presence of 
(/ggnll'ated force or coercion. 17lis 1V01lld include the lise of force that would eqllate 
10 sill/pIe assault alld battery or when dnlgs, intoxicallts, or similar substances are 
IIsed to illitiate the commission of the offellse. Physical injllry," additional restraint, 
or /1!J)'chological injury that result from the conduct should be reflected ill the 
scntence imposed. COllsequently, these are identijiecf by cross-references. 

§A233. Cr'iminal Sexual Conduct with a l\linor (Including Statutory Rape). If the 
offender committed criminal sexual conduct with a minor, absent circum
stances of any force or coercion, the base offense value is 12. 

u. Specific Of Tense Chal'Uctel'istics 

1. If the victim was under age 12 or the offender was more than 
three years older than the victim, add 60 to the base offense 
value. 

2. If the vrcttm was in the custody, care, or control of the 
offender, add 48 to the base offense value. 

3. If the victim was otherwise vulnerable due to mental or physical 
condition, add 12 to the base offense value. 

b. Cross-References 

1. If the victim suffered physical lllJury, add the appropriate 
offense value from §§A222-A225 (Assault and Battery). 

2. If any victim suffered psychological injury, add the appropriate 
(Jrfl!l1~e value from §A251 (Psychological Injury). 

30 



3. If the offense involved the prostitution, recruitillg for 
prostitution, transportion for prostitution, or trans portion for 
sexual exploitation of a minor, add the appropriate offense value 
from Part E, Offenses Involving Criminal Enterprises. 

4. If the offense involved exploitation of a minor by production of 
se)\:ually explicit visual or printed material, or by prostitution l 

add the appropriate offense value from Part E, Offenses 
Involving Criminal Enterprises. 

Althollgh the federal provision dealing with statlltory rape, 18 U.s.c. § 2032, 
prohibits ollly relations with a female 1111 del' sb.:teellJ the trelld ill reJorm oj slich 
laws has recognized gradatiolls based lIpOIl the youthfilllless oj the victim as well as 
the age oj the oJJellder. Under such reJorms, increased severity of sanctiolls has 
reslllted when it sholiid be obviol/s to the oJJender til at tile victim is all adoiescrJlti, 
alld where tile oJfellder is considerably older til an the victim. 

§A234. Attempts and Assaults with Intent. If the offender attemptaci to commit 
or assaulted with the intent to commit any act of criminal sexual conduct 
hereinabove, the base offense value is the offense value applicable if the 
act had been completed. 

Commelltary 

Attempts pose sign ificall t dallger alld trallma. 
brJilVCrJlI all attempt alld the completed act hinges 
illtn/sioll, 110 jllstificatioll exists to mitigate an attempt. 

Sillce 
all the 

the legal distillction 
occllrrence of slight 

§A235. Unlawful Sexual Contacts. If the offender engaged in or attempted to 
engage in unlawful sexual contacts that are not within the definition of 
criminal sexual conduct, the base offense value is 6. 

a. Specific Offense Characteristics 

1. If the victim was under age 12, or the offender was more than 
four years older than the victim, add 12 to the base offense 
value. 

2. If the victim was otherwise vulnerable due to age or mcntal or 
physical condition, add 12 to the base offense valuc. 

3. If the victim was in the custody, care or control of the 
offender, add 24 to the base offense value. 
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b. Cross-References 

1. If the victim suffered physical injury, add the appropriate 
offense value from §§A222-A225 (Assault and Battery). 

2. If thp victim suffered an unlawful restraint beyond that involved 
in and incidental to the commission of a sexual act, add the 
appropriate offense value from §§A241-A242 (Unlawful Restraint). 

3. If any victim suffered psychological injury, add the appropriate 
oCense value from §A251 (Psychological Injury). 

Commentary 

UlIlawflll sexual cOlltacts deal with improper touching or fondling. If any 
jllin/sioll occurs, cOllsult the appropriate section above. Since circumstances under 
which this cOllduct occurs call vary greatly, it is difficult to capture all the various 
distillctions ill the Specific Offellse Characteristics. 

The Commission solicits commellt regardillg the distinctions that should be made 
for this offellse, alld gllidance for tile circumstances in which it would be appropriate 
for the judge to deviate from the guideline. 

4. ABDUCTION OR UNLAWFUL RESTRAINT 

18 U.S.C. § 351 
18 U.S.C. § 1201 
18 U.S.C. § 1202 
18 U.S.C. § 1751 
18 U.S.C. § 2422 
18 U.S.C. § 2423 

See Also Statutory Index 

INTRODUCTION 

As with other offenses involving the person, the principal interests 
protected by federal laws against unlawful restraint are the physical 
sc:curity of the person and the ability of the government to function 
effectively and without disruption. The unlawful restraint provisions take 
into account three general factors: the nature of the victim; the duration 
of the abduction; and the motivation of the offender. 

The victim categories parallel those in other parts of Part A. The 
agc or vulnerability of the victim is considered as well as the official 
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status of the victim. 
of terrorist acts, as 
political demand is made. 

The latter consideration allows enhanced treatment 
does the provision aggravating the offense if a 

§A241. 

§A242. 

§A243. 

Abduction or Unlawful Restraint of the Pr·esident. If any victim was the 
President of the United States or the President-elect, the base offense 
value is life imprisonment. 

Abduction or Unlawful Restraint. If any victim, other than the President 
or President-elect was abducted or unlawfully restrained, the base offense 
value is 60. 

a. Specific Otrense Characteristics 

1. If a monetary or political demand was made, add 60 to the base 
offense value. 

2. If the victim was a government official or employee victimized 
in or because of the performance of official duties (other than 
those described in §A241) or was vulnerable due to age or 
mental or physical condition, add 36 to the base offense value. 

3. If the abduction lasted more than one hour, add 24 to the base 
offense value. 

h. Cross-References 

1. If the victim suffered physical lllJury or was the victim of 
criminal sexual conduct, add t~e appropriate value from §§A222-
A225 (Assault and Battery) or §§A231-A235 (Criminal Sexual 
Conduct). 

2. If any victim suffered psychological injury, add the appropriate 
offense value from §A251 (Psychological Injury). 

Ransom Money. The base offense value is 60 unless the victim was a 
person identified in §A241, in which case the base offense value is 72. 
(18 U.S.C. § 1202) 

COI1lI7lell farv 

The dllratiollal aspect of GIl unlawful restraint is significant for purposes of 
sentencing. While it is possible to conceive of short teml abductions that are as 
serious, if /lot more seriolls, thall some long tenn abductions, in general, extended 
dllratioll is a seriolls aggravator of the offense. A short tenn abducti01l will be 
aggravated if it took place during some other offense, the offe/lse value of which 
may be added LO the base offense value. 
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A life sentence is imposed if the President or President-elect is abducted, 
because of the significant effect on the operation of govemmen l. Because 
govemmenl officials may be especially vulnerable due to their official duties, there is 
all aggravating factor for these types of potential victims. 

Cross-references are made to the physical injury, criminal sexual conduct, and 
psychological injury provisions for further aggravation. 

Section A243 specifically includes conduct prohibited by 18 U.S. C. § 1202. 

,.. ,.. ,.. ,.. ,.. 

5. PSYCHOLOGICAL INJURY 

§A251. Ps),cholo[,!ical Injury 

a. Offenses Involving the Person 

1. If the court determines that a victim suffered extreme 
psychological injury, add 48 to the base offense value. 

2. If the court determines that a victim suffered significant 
psychological injury, add 24 to the base offense value. 

b, Other Offenses 

If the court determines that a victim of the offense suffered extreme 
or significant psychological injury, add 12 to the base offenSe value. 

The levels of psychological injury are: 

1. Extreme Psychological Injury. Extreme psychological injury means a 
substantial impairment of the intellectual, psychological, or emotional capacity 
of a victim that is likely to be of extended and continuous duration or' to last 
for a period in excess of 120 days, that manifests itself by physical symptoms 
or changes in behavioral patterns that are capable of objective diagnosis, and 
that is established by a preponderance of the evidence by expert testimony. 

2. Significant Psychological Injury. Significant psychological injury means a 
significant impairment of the intellectual, psy~hological, or emotional capacity 
of a victim that is likely to be temporary or intermittent and that is 
established by a preponderance of the evidence by any competent testimony. 
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Commentarv 

"Victim of the offense," for the pllrposes of §A251, includes the victim and a 
member of the victim's immediate family who call demonstrate significant or extreme 
psychological injllry as the result of the offense against the victim, u,., a parent of 
a homicide ~'ictim. 

Although there is no provISIon of the federal criminal law that specifically 
punishes the infliction of emotional or psychological injlll)', such hann of tell results 
from the offender's conduct. Definitions are drawll from language developed in the 
civil tort of "outrage" or "inflictioll of emotional distress," as modified ill the context 
of crimina/law and procedure. 

O[[cllse A fiai!!.>t the Person. If the court finds that the degree of p~)'chological 
harm is much greater than that typically e.\perienced by other victims of the same 
type of of!CIlse, it shall add 24 or 48 to the base offellse value for the offense, 
t/cpcndin!{ 011 the level of ps),chologicalhaml found to e.x-ist. 

Other O[[enses. An additiOllal offellse value of 12 is appropriate ill nOli violent 
offenses where credible evidence shows that the victim suffered at least significant 
psychological injury as a result of the offender'S conduct. 

H71ile the Commissioll believes that sentencing judges often consider psycholog-
iceJ! injuries, it recognizes that sllch haml is often difficult to quantify. Comment Oil 
the appropriateness of including sllch haml is invited. 
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--~-----

PART B - OFFENSES INVOLVING PROPERTY 

1. THEFT AND PROPERTY DESTRUCTION 

§B211. 

§B212. 

§B213. 

18 U.S.C. § 641 
18 U.S.C. § 657 
18 U.S.C. § 659 
18 U.S.C. § 661 
18 U.S.C. § 656 
18 U.S.C. § 1703 
18 U.S.C. § 1708 
18 U.S.C. § 2118 
18 U.S.C. § 2113(b) 
18 U.S.C. § 2314 
Also See Statutory Index 

Theft. The base offense value is 2 plus the offense value from §B251 
(Property Table). 

a. Specific OtTense Characteristics 

1. If the property stolen was a firearm, explosive, or destructive 
device, add 12 to the base offense value. 

2. If the property stolen was a controlled substance, add 12 to the 
base offense value. 

3. If the offender embezzled money, property, services, or any 
thing of value, add 6 to the base offense value. 

4. If the property stolen was undelivered United States mail, add 6 
to the base offense value. 

Receiving Stolen Property. The base offense value is 2 plus the offense 
value from §B251 (Property Table). 

a. Specinc OITense Charactel'istics 

1. If the property was for resale or included a firearm, explosive, 
or destructive device, add 12 to the base offense value. 

Property Damage or Destruction. The base offense value is 2 plus the 
offense value fro111 §B251 (Property Table). 
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n. Specific Offense Characteristics 

1. If the offender used fIre, an explosive, a dangerous device, or a 
flrearm to damage a residence, building, vehicle, or other 
structure or place where persons were present or were likely to 
be present, add 60 to the base offense value. 

2. If the offender used flre, an explosive, 
flrearm to damage property, other 
1 above, add 24 to the base offense value. 

a dangerous device, or a 
than one described in 

3. If the offender damaged a public facility, and thereby caused a 
signifIcant impairment of any function of a public facility, add 
24 to the base offense value. 

4. If the property destroyed was undelivered United States mail, 
add 6 to the base offense value. 

b. Cross-References 

1. If a victim suffered death, physical injury, or psychological 
injury, add the appropriate offense value from Part A, Offenses 
Involving the Person. 

Commentary 

This subpart contains three sections involving the simplest fonns of property 
offenses, theft, embezzlement, transactions in stolen goods, and damage or 
deslmction of property. 

Section B211 addresses theft offenses. The primary emphasis is placed on the 
amount of property taken. The sentellcing court is referred to a Property Table, 
§B251, which provides a point score based 011 the value of the property taken. To 
ensure that even millor thefts receive some level of punishment, the base offense 
value will always be at least 6. 

Some property cannot be readily valued in a dollar amount. It has significance 
or "Yorth beyond the monetary value, sllch as in those instances where a family 
heirloom is stolen or destroyed. Recognizing that value in such instances is difficult 
to delenlline, the Commission foresees that a sentence outside the guideline range 
may be appropriate when the court is faced with this issue. 

77le penalty for theft or destmctiolt of mail is aggravated because theft from 
the mails dismpts the integrity of a public function. 77lerefore, it deserves a 
sanction that is higher than would be accorded tlte dollar loss alolle. 

Cases 
property. 
opportunity 
conduct. 

of 
771 is 
for 

embezzlement receive added punishment beyond the value of the 
reflects the injury inflicted upon the victim as well as the greater 
theft ill such instances, and the resulting need to deter such 
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The theft of Jireanlls or destmctive devices also receives additional punishment 
ill an effort to further purposes of deterrence and incapacitation of those involved in 
this type Of criminal activity. 

Receiving stolen property, §B212, is treated like tlzeft offenses. An aggravating 
factor is included to address the professional fence, a persoll who receives stolen 
property for resale, alld a person who deals ill stolen Jireamls. By providing all 
illegal market for stolell property, such per SOliS provide all incentive for theft. As 
slIch, deterrence consideratiolls SLIp port a significallt additional sanction beyond that 
applied to the person who purchased stolen property for persona/use. 

The third section of property offenses, §B213, addresses property damage or 
destmction. As ill cases of theft, to ensure that evell minor damage to property 
receives some level of punishmellt, the base offense value will always be at least 6. 

The use of Jire, explosives, dangerous devices, or Jireamls to damage property 
where persons are likely to be present receives all additional offense vallie of 60, 
consistent with the specific aggrm'ating factors found in related provISIons of 
Part K, Offenses Involving Public Order alld Safety. To avoid double counting, there 
is no further cross-reference to Part K 

The offense value for damage to property ill cases where persons are not likely 
to be injured (~ destmctioll of a mailbox or a bam that has been deserted for 
years) is still ill creased if the damage is caused by Jire, an explosive, a dangerous 
device, or Jireaml, in recognition of the inherent threat of additional injury or hanll 
arisillg from the criminal use of such devices or weapolls. 

In cases of property damage involving more extensive public dismptions, tire 
mOlletary vallie of property damaged or destroyed may not alone reflect the injury 
inflicted. For example, the destmction of a $500 telephone line may cause a 
significant intemlption in services to thousands of people. 

2. BURGLARY AND TRESPASS 

§B221. 

18 U.S.C. § 1382 
18 U.S.c. S 2113(a) 
18 U.S.C. § 2115 
Also See Statutory Index 

Burglary. The base offense value is 24. 

a. Specific Offense Characteristics 

1. If the building was a dwelling occupied during the offense, add 
40 to the base offense value. 
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§B222. 

2. If the building was a dwelling unoccupied during the offense, 
add 30 to the base offense value. 

b. Cross-References 

1. If any victim suffered death, physical injury, or psychological 
injury, add the appropriate offense value from Part A, Offenses 
Involving the Person. 

2. If any property was stolen or destroyed, add the appropriate 
value from §B211 (Theft) or §B213 (Property Damage) to the 
base offense value. 

Trespass. The base offense value is 6. 

a. Specific O.Tense Characteristics 

1. If on the premises of a highly secured government facility or a 
nuclear energy facility, add 6 to the base offense value. 

2. If on the premises of a dwelling, add 12 to the base offense 
value. 

b. Cross-References 

1. If any victim suffered death, physical injury, or psychological 
injury, add the appropriate offense value from Part A, Offenses 
Involving the Person. 

2. If any property was stolen or destroyed, add the appropriate 
value from §B211 (Theft) or §B213 (Properly Damage) to the 
base offense value. 

Commentary 

Burglary and trespass often are incidental to other offenses. The intent to 
commit further cn'mes and the n'sk to other persons are reasons for the seven'ty of 
the punishment for burglary. This is especially tme when a dwelling is involved. 
The guidelines reflect these factors in detenllining all appropn'ate sentence. Actual 
illjun'es to persons and property are reflected in the cross-references. 

Most trespasses punishable under federal law involve federal lands or propelty. 
The trespass section includes two specific offense characten'stics. The first deals 
witll trespasses on highly secured facilities and nuclear energy facilities, where there 
is a significant federal interest to protect. 

Additionally, a sentence enhancement is provided for trespass in a dwelling. 
There is obviously a greater danger of personal injury in sllch a trespass as well as 
a greater actual hann through loss of personal secun'ty to the owner. 
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3. ROBBERY, EXTORTION AND BLACKMAIL 

§B231. 

18 U.S.C. § 1951 
18 U.S.C. § 1952 
18 U.S.c. § 2113 
18 U.S.C. § 2114 
18 U.S.C. § 2118 
Also See Statutory Index 

Robbery. The base offense value is 36. 

a. Specific Offense Characteristics 

1. If the offender used a dangerous weapon or device, add 60 to 
the base offense value. 

2. If the robbery was attempted or accomplished by more than one 
offender using force or threats of force to take control over 
any facility or any persons in the facility, add 36 to the base 
offense value. 

3. If the offender robbed a financial institution or a federal 
facility or institution, add 24 to the base offense value. 

4: If the property stolen was a controlled substance, add 12 to the 
base offense vCl.lue. 

b. Cross-References 

1. For the property stolen, add the appropriate value from §B211 
(Theft) to the base offense value. 

2. If any property was destroyed, add the appropriate value from 
§B213 (Property Damage) to the base offense value. 

3. If any victim suffered physical injury or psychological injury 
resulted, add the appropriate value from Part A, Offenses 
Involving the Person, to the base offense value. 

4. If a hostage was taken during the robbery, add the appropriate 
value from Part A, Offenses Involving the Person, to the base 
offense value. 
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Commentary 

77le use of a dangerous weapon or device constitutes the most seriolls 
aggravating characteristic of a robbery. 

A "take-over" robbery of a facility presents a high degree of planning mId 
danger to human safety. Such. robberies are often committed by gangs or experienced 
robbers. Considerations of incapacitation, deterrence and just punishment warrant the 
enhancement of a sentence for robberies committed under "take-over" circumstances. 

Dmgs or other control/ed substances are often the motive for robberies of a 
Veterans Administration Hospital, a phanllacy on a military base or a similar facility. 
77le specific offense characteristic for this type of robbery takes into consideration 
the dangers and secllrity problems presented and satisfies Congrpssional intent. 

If a robbery is aggravated by actual personal injury, the taking of a hostage, or 
loss or destmction of property, reference is made to other sections of the guidelines. 

§B232. Extol'tion. Reserved. 

§B233. Blackmail. Reserved. 

* * * * 

4. COUNTERFEITING AND FORGERY 

§B241. 

18 U.S.C. § 471 
l8 U.S.C. § 472 
18 U.S.C. § 473 
18 U.S.C. § 495 
18 U.S.C. § 500 
18 U.S.C. § 501 
18 U.S.C. § 510 
18 U.S.C. § 1003 
18 U.S.C. § 2314 
18 U.S.C. § 2315 
Also See Statutory Index 

COllntel'feiting: and FOl'gery. If the offender committed any offense 
involving counterfeiting, forgery, or uttering, the base offense value is 6 
or, if the face value (if any) of the counterfeit, forged, altered, or 
fraudulently endorsed item exceeds $2,000, use the base offense value from 
§B251 (Property Table). 
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a. Specific Offense Characteristics 

1. If the offender possessed or had custody or control over 
counterfeiting devices and materials for use in illegally printing 
or coining any currency, obligation, or security of the United 
States, add 24 to the base offense value. 

2. If the offense involved more than ten falsely made, forged, 
counterfeit, or altered currency bills, obligations, or securities 
of the United States, add 12 to the base offense value. 

3. If the offense involved ten or fewer falsely made, forged, 
counterfeit, or altered currency bills, obligations, or securities 
of the United States, add 6 to the base offense value. 

Commentary 

The base offense value applies to a wide range of statutes dealing with forgery 
ami cOllllterfeiting, a variety of items protected by federal law, such as food stamps, 
postage stamps, foreigll bank 1I0tes, military discharge papers, and automobile 
identification lIumbers. The more seriolls offenses will be appropriately aggravated 
by application of the property table to reflect the face value (if any) of the forged 
item. 

Obligations alld securities of the Ullited States are treated as all aggravated 
subject of forgery, alteration, and counterfeiting. The offender who passes all 
altered or cmUlterfeit $20 bill would be subject to a total offense value of 12, while 
all offender who possessed $5,000 ill coullterfeit $20 bills would be subject to a total 
offellse value of 20, by application of the property table. Similarly, all offellder who 
possesses or has control over counterfeiting devices and materials is viewed as the 
most culpable, because of the sophistication and plannillg involved in mallufacturillg 
coullterfeit obligations and securities. 

All offender who both forges alld ullers a check is treated the same as all 
offellder who only forges or Ullers it. 

* 
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5. PROPERTY TABLE 

§B251. PI'overty Table. 

Monetary Value 

up to $1,000 
$1,001 - $2,000 
$2,001 - $5,000 
$5,001 • $10,000 

$10,001 • $25,000 
$25,001 - $50,000 
$50,001 - $100,000 

$100,001 - $200,000 
$200,001 • $500,000 
$500,001 - $1,000,000 

$1,000,001 - $2,000,000 
$2,000,001 • $5,000,000 

over $5,000,000 

Offense Value 

Commelltary 

4 
6 
8 

12 
16 
20 
24 
30 
36 
42 
48 
54 
60 

III pUllishillg property offenses, the ullderlying prillciple is that all offellder's 
sallc/iOIl should increase with the dollar amoullt of property involved ill the offense. 
There are tell categories ill this table. Some cases may fall at the low elld of a 
II/olle/ary grouping or the top of the lIe.rt grouping. III those close cases, the 
s(,II/I:llcin~ COllrt may adjust the sentence wi/liill the applicable discretiollary gllidelille 
rallf:e 10 compellsa/e for allY cOllcen! that category range was too high or low for 
(he jJarliClllar offense involved. 
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PART C • OFFENSES INVOLVING 'TAXATION 

1. OFFENSES INVOLVING INCOME TAXES 

§C211. 

26 U.S.C. § 7201 
26 U.S.C. § 7202 
26 U.S.C. § 7203 
26 U.S.C. § 7204 
26 U.S.C. § 7205 
26 U.S.C. § 7206 
26 U.S.C. § 7207 
26 U.S.C. § 7215 

Tax Evasion. The base offense value is determined by the table below. 
Application of the table is to be based upon the tax deficiency, i.e., the 
total amount of tax that the taxpayer evaded or attempted to evade. The 
deficiency does not include any interest or penalties. If multiple counts 
are involved, ~, when the taxpayer evaded taxes in several years, the 
deficiencies should be added. If the offense involved an attempt to evade 
taxes that, as of the time of the offense had not yet become due, compute 
the deficiency using a tax rate of 30%. 

deliciency 

up to $1,000 
$1,001 - $5,000 
$5,001 - $10,000 

$10,001 - $20,000 
$20,001 - $35,000 
$35,001 - $70,000 
$70,001 - $120,000 

$120,001 - $200,000 
$200,001 - $350,000 
$350,001 - $600,000 
$600,001 - $1,000,000 

$1,000,001 - $2,000,000 
over $2,000,000 

n. Specitic Offense Chal'acteristics 

base offense value 

10 
12 
14 
16 
18 
22 
26 
30 
36 
42 
48 
54 
60 

1. If all or part of the taxpayer's income was obtained unlawfully, 
application of the table is to be based upon the deficiency plus 
the amount of any unreported unlawfully-obtained income. 
Unreported income is presumed to have been obtained unlaw
fully, unless otherwise established by the offender. Example: 
Suppose that the offender's tax deficiency is $25,000 and the 
amount of unreported income is $60,000. Unless it is established 
that the unreported income was obtained lawfully, the deficiency 
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§C212. 

§C213. 

for purposes of applying the table would be $85,000, and the 
offense value would be 26 rather than 18. 

b. Cl'oss·Rcl'cl·cnccs 

1. If the offense occurred in connection with a course of conduct 
in which the offender aided, assisted, procured, counseled, or 
advised another to violate the internal revenue laws (other than 
in respect to the taxes that are involved in the instant tax 
evasion offense), whether through fraud or otherwise, add the 
offense value from §C214. 

Wimnl Failure to File Helul'n, Supply Inl'ormatioll or Pay, Tax. The base 
offense value is 80% of the offense value for Tax Evasion specified in 
§C211. 

a. Spccific On'cIIse Characteristics 

1. If the offense involved only a failure to pay tax when due, the 
base offense vallie is 50% of the base offense value specificed in 
§C211 (Tax Evasion), 

2. If the offense involved only a failure to file a return or supply 
required information, i.e" no tax was due, the base offense 
value is 6, 

b, CI'oss-Ret'erences 

1. If the offense occurred in connection with a course of concluct 
in which the offender aided, assisted, procured, counseled, or 
advised another to violate the internal revenue laws (other than 
with respect to the taxes that are involved in the instant ta.\: 
evasion offense), whether through fraud or otherwise, add the 
offense value from §C214, 

Fl'aucl and False StatclIll'lIts (Under Penalty of Pel'jul'v). The base offense 
value is 10. 

n, Cl'oss·Rcl'crCIICCS 

1. If the offense occurred in connection with a course of conduct 
in which the offender aided, assisted, procured, counseled, or 
advised another to violate the internal revenue laws (other than 
with respect to the taxes that arc involved in the instant 
offense), whether through fraud or otherwise, add the offense 
value from §C214, 

2. If the conduct was m furtherance of an effort to evade payment 
:Ji' a tax, including a plan to evade a tax that, at the time of 
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§C214. 

§C21S. 

§C216. 

§C217. 

§C21S. 

§C219. 

the offense had not yet become due, the offense value is the 
offense value for §C211 (Tax Evasion). 

Aiding. Assisting. Proem·ing. Counseling. or Advising Tax F'·lIud. The base 
offense value is 10. 

a. Specific OtTense Characteristics 

1. If the condlld occurred in connection with an effort to evade a 
specific tax obligation, the base offense value is that for 
evasion of tax by the principal from §C211 (Tax Evasion). Use 
a tax rate of 30% to compute the deficiency. 

If the offender was in the business of preparing or assisting in 
the preparation of tax returns or the provision of documentation 
for the substantiation of tax returns, or if the conduct was in 
furtherance of an organized movement to encourage others to 
violate the internal revenue laws, add 6. 

F,'uuclulent Retlll'l1s. Statements. or Other Documents. The base offense 
value is 8, 

Foiling to Collect or Truthfully Acc01l1lt For, and Pay Over Tux. The base 
offense value is from §C211 (Tax Evasion). 

a. Specilic On'ense Characteristics 

1. If the employer untruthfully accounteu to his/her employees for 
any taxes withheld, add 4. 

Failing to Deposit Collected Taxes in Trust Account liS ReClui"ed after 
Notice. The base offense value is 6, or 25% of the offense value from 
§C211 (Tax Evasion), whichever is greater. 

Failing to Fm'nish an Employee a T"ue Statement Regul'(ling a Tux 
Withheld from the Emplovee. The base offense value is 6. 

FUl'llishing False Information to an Employer in a Withholding Exemption 
Certificate. or Failing to Supply Information that Would ReeJllire an 
Increase in the Tax to he Withheld. The base offense value is 4. 

* 
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2. OFFENSES INVOLVING ALCOHOL AND TOBACCO TA..,,(ES 

§C221. 

§C222. 

26 U.S.C. § 5601 
26 U.S.c. § 5604 
26 U.S.C. § 5662 
26 U.S.C. § 5686 

Also See Statutory Index 

Of Tenses Involving Non-Pavment of Taxes. The base offense value IS the 
base offense value from §C211 (Tax Evasion). The deficiency IS the 
amount of unpaid taxes j or the taxes that the offender attempted to evade. 

,Regulatorv Of Tenses. The base offense value is 8. 

* * * * * 

3. OFFENSES INVOLVING CUSTOMS 

§C231. 

§C232. 

18 U.S.C. § 542 
18 U.S.C. § 545 
18 U.S.C. § 549 
Also See Statutory Index 

Evading Import Duties or Restrictions (Smuggling). The base offense value 
is determined by applying the table in §C211 (Tax Evasion) to the amount 
of the duty evaded. 

a. Specific Offense Characteristics 

1. If entry of the object is prohibited, restricted, or limited, then 
in lieu of the duty 'evaded, use (a) 25% of the fair market value 
of the object in the United States, or (b) the difference 
between the fair market value of the object in the United 
States and the fair market value of the object in the country of 
origin, or (c) the actual duty evaded, whichever is largest, in 
applying the table in §C211 (Tax Evasion). 

2. If the duty evaded (as defined in a.1, if applicable) is less than 
$500, and the object is for the personal use of the offender 
rather than resale, the offense value is 6. 

Receiving or Trafficking in Smuggled Propertv. The base offense value is 
the offense value from §C231 (Smuggling) with respect to the smuggled 
object. 
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Commentary 

1. Offenses Involving Income Taxes 

Tit is part deals with criminal violations of the intemal revenue laws. TIle 
offense values have been. set independently of those for offenses suclt as fraud or 
theft because tlte collectioll of taxes illvolves a unique govemmental interest alld 
estimates of the level of evasioll are extremely higlt. 

§C211. Tax Evasion 

This section deals with conduct proscribed by 26 U.S.c. § 7201, which is 
entitled "Attempt to evade or defeat tax." III .order for there to be a violation of 
26 U.S. C. § 7201, there must be an affinnative act in furtherallce of the evasion of 
taxes. If there is 110 affinnative act allother section may apply, ~ if the taxpayer 
did /lot pay the tax and did not file a retum, see §C212. 

If tlte tax obligation involved is not the offender's (in which case this guideline 
may be applied by cross-reJerence), the ofJender will be liable only for the amollllt 
oj the {axes that he/she aided, abetted, or caused the taxpayer to attempt to evade. 
The enhallcement Jor unreported unlawJully ob.:ained income applies to the extent 
that the ofJender was aware or should have beell aware that tlte income was 
Ill/lawfully obtained. A question has been raised over whetlter all employee who is 
required by Itis/her employer to prepare fraudulellt retums for the purpose oj 
evasioll should be trealed less severely titan tlte principal, but tlte Commission 
lelltalively has elected not to attempt to make that distinctioll. 

False statements ill fwtlterance of the evasioll (see §C213, §C215 and §C219) 
are considered part of tax evasion, and should not be treated as separate or 
additional ofJenses unless they occur ill cOllnection with taxes otlter than those that 
the offender is charged with evading or attempting to evade. 

This guidelille does IIOt provide a lower penalty for an unsuccessful attempt. 
Such attempts generally involve fully completed acts that, bllt for fortuitous 
circumstallces such as action by the I.R.S., would result in the evasion. TIle statute 
makes no distinction ill punishmellt between all attempt and a completed offense; 
indeed, the offcnse is denominated an attempt. 

III addition to reducing disparity, tllis guideline should result in a significant 
increase ill average sentence length for large-scale evasions. Under current 
vactices the selltence lengtlts telld to be relatively Illlrelated to the am Ollll t of tax 
evaded. TIle guideline sltould result in moderate ill creases for th~ great majority of 
cases that illvolve less than $100,000 in tax evaded. TIle most sign ificall t challge is 
that fewer cases will result ill probation or fines without any imprisonment. 

Factors considered for incorporation into the guidelines included: (1) the 
amoullt of ta." evaded, (2) whether lhe illcome Oil which the tax was evaded was 
/tlllawflilly obtained, (3) tlte proportion of the tax evade.d to the total ta." dUe, (4) 
the number oj years of evasion, (5) whether there was careflll planning, (6) whetlzer 
the ofJender encouraged others to evade ttLtes, and (7) whether the offender assisted 
others to evade ta.\·es. 
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Only factors I, 2, alld 7 were expressly incorporated. 

Factor 1 (the amount of tax that the offender evaded or attempted to eV(1de). 
This is the most important factor, since the primary injury is loss of revenue. 

Factor 2 (whether the income was lawfully or unlawfully obtained). Assigning a 
higher offcnse value to evasion of tax on income obtained 1lI1IaH.-ful(y involves some 
complexity. Nonetheless, because such income is generally unreported, making its 
e.xistence e~jJecially difficult to prove, this factor is sufficiently impoltant for 
deterrence purposes to rC(juire inclusion. Use of this factor requires the court to 
determine, in addition to the amount of tax evaded, whether and how much income 
was obtained wllawfully. One can imagine contentions as to the source of the 
income, ~ that it was derived from gambling activity, that would be complex to 
resolve. Because of this, alld also because unreported income is probably the most 
dWiclllt to detect and prove, thegllidelines specify that it shall be presumed that 
unreported income was not obtained lawfully ullless credible evidence to the contrary 
is produced. 

Factors 3 (the proportion of the ta;r dlle that was evaded) and 4 (the !lumber of 
YCat:\· of evasion). Factor 3 raises isslles as to whether it is more seriol/s to evade, 
Jor example, $20,000 ill ta:..: when it is 40% of the tax due, or $20,000 in tax when 
that is 70% oj the tax due. Factor 4 relates to whether it is more serious to evade 
$20,000 in tCLr during olle year or spread out over three years. These Jactors appear 
less impoltant than 1 alld 2 for sentencing plllposes. To include either of them 
»'ollld sigllificantly increase the comple.'(ity of the guidellllCs without an adequate 
corresponding benefit. These factors might be taken into consideration within the 
guideline range. 

Factor 5 (careful planning). It is difficult to commit ta\: evasion without 
planning. To the e.l.:tent that this factor denotes WIllSllllI efforts to prel'cnt detection 
(slIch as the llse of off"shore bank accoulltS), it may be dealt with through a general 
agr.:ravating factor applicable to most crimes, or might be taken illto accolllzt as a 
factor warranting a sentence at the high e;ld of the gllideline range. 

Factor 6 (encouraging others to evade taxes). Freqllently, tlzis factor will rise 
to the level of advising or assisting others to violate the intemal revenue laws, ill 
which case it will reslIlt in all adjustment to the total offense vallie. Othenvise, this 
factor might assist the COllrt in setting a sentence within the gllideline range. 

Factor 7 (adl'ising or assisting others to evade tares). This factor, which 
usually constitlltes a violatiol! oj 26 U.s.c. § 7206(2), significantly increases the risk 
oj revenUe loss anei thereforc has beell e.\prcssly included as all aggravatillgfactor. 

§C212. WillDtl Failllre to File Refilm, SU{J{JI\' In{ormatioll or Pav Tax 

This scction refers to violations of 26 U.S. C. § 7203. SlIch violatio!ls are 
u.llwl(v serious misdemeanors that arc similar to tax cvasioll, e.rcept that there !leed 
/Ie 110 {ljlil'lI/alil'e act ill support of the offense. Three types of I'iolatio!ls are 
distinglllshcrl, Thc most frcqUC/lt(1' prosecllted case ill\'olves both a failure to file 
alld (/ failure to pay tile tax; /lilt for tlze lack of thc requisite affil71wtive act, it 
wOllld collstilule teL\' evasioll. It t!u'f(1"orc receives a relative(v high plllzis/tl1lellt that 
is tied to tile (111 101111 t of unpaid tILt'. If tlze offender files a retum alld supplies the 
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Ilecessary illformatioll but Ilonetheless willfully fails to pay the tax when due, the 
offense is treated as less serious because it is easy to detect alld does IIOt violate as 
mallY of the ta.\1Jayer's duties. Cases in which the offender owes no tax but fails to 
file a return pose a relatively m ill or threat to the ta.t-collection system alld 
therefore hm'e been assigned a low offellse value. If failure to file is POlt of a 
la'1Jer scheme, the offense value for that la'1Jer offense will be applicable IInder the 
"modified real offellse" sentellcillg approach adopted by the guidelilles. 

§C213 alld §C214. Fralld and False Statemellts,' A idill rJ. Assisting. Procuring, 
COli Ils('lin g. or Advising Tax Fralld 

§C213 rejers pril7lan'ly to cOllduct proscn'bed by 26 U.S.c. § 7206(1), but also 
applies to 26 U.S.c. § 7206(3)-(5). 

§C2J.1 applies to condllct proscribed by 26 U.S.c. § 7206(2). III addition, as an 
aggravating factor referred to ill other guidelines, it applies to any conduct where 
the offender aids, assists, procures, counsels or advises another to violate the 
internal rCI'CIlI/£' laws, whether or not the method of violation amounts to fraud. 

Together, these guidelines cover the wide van'ety of conduct prohibited by 
26 U.S.C. § 7206, which generally amoullts to actual or attempted tax evasioll 
(slIbdil'isioll 1), or assisting ill ta.t evasion (subdivision 2). Accordingly, the guide
lines treat the offenses as tax evasion. The amoullt of the deficiency is the amoullt 
of tax that the conduct was intended to evade or assist ill evading. If multiple tax 
obligations are involved, the deficiencies shollld be added. 

In instances where tlte offender is setting the groundwork for future tax 
e\'asion, he/she may make false statements that state Ilet illcome but, as of the time 
of cOllviction, may not yet hm'e resulted in a tax deficiency. In those cases, the 
deficiency is to be computed using a rate of 30% -- all approximation to the 
maximum IInder the new ta.'( laws. The same rate is used wlten the taxes of another 
persol/ arc involved, so as to avoid complex. problems of proof and invasion of 
privacy. Misreporlillg by the pn'ncipal, which the offender facilitated, would still 
have to he established. 

In cerlain instances, such as promotion of a ta.'( shelter scheme, the offender 
may advise other persons to violate their tax obligations through filing returns that 
find nO SlippOrl in the ta.'( laws. If this type of conduct is shown to have resulted 
in the filing of identifiable false retllms (regardless of whether the principals were 
tH'.'(Ife of lheir falsity), it will be treated as evasion of the approximate amount 
(computed by using a ta.'C rate of 30%) by which the retllms understate lhe taxes 
dlle; ot/zcMisc, the offense vallie is set at 6. A more severe punishment is specified 
for the tax preparers because thefr misconduct poses a greater risk of revenue loss 
and is more clearly wiltji.tl. The same is tn/e for tax protesters. 

Current(v, 26 U.S.c. § 7206(1) is sometimes used to prosecute persons who, 
without attempting to evade taxes, misrepresent the source of their income. II! such 
cases, tlze offender generally is seeking to disguise the lin lawful source, sllch as dntg 
dealing, presumably to avoid attracting the attentioll of law-enforcemnl all liz on'ties. 
Such offenses have been assigned a base offense value of 10. An allemalive 
{/ppm(/I II would tie the punishment to the source and amollllt of the income, resulting 
in larr,er penalties when sen'olls cn'minal activity or la'1Je sums of money are 
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il/voll·cd. The Commissioll invites commcnt 011 whether sllch all approach lVould be 
preJerablc, (ll/d, iJ so, how it should be implemellted. 

§C215. Fmlltillli'nt Retllrns. Statements, or Other DoclIlI1ents 

This section rejers to cOlldllct proscribed by 26 U.S.c. § 7207, a m isdcmcall or. 
It is to be distillf,lIished Jr01ll 26 U.S.c. § 7206(7) (§C213), a JdollY, an elemcnt oj 
which is a Jalse slalell/elltmade lInder pel/olty oj pelj/ll)'. 

§C21fi. H7II(lIlt\' Failing to Co11('ct or Accoul/t (or and PU\' Over Tax 

This scclioll reJers to condllct proscri/Jed I}y 26 U.S.c. § 7202. 
col/ect or tnlllzJlIlZv accollllt Jor Ilze teLt' mllst be willful, as mllst the Jailure to pay. 

Tile Jailure [0 

This ofJUlsc is a Jdon,l' that is prosecuted infrequel/tly. Where 110 effort is 
/lwcl" to cheat liz I' employce, tht! oJJellse is a pllre form oj tax evasion, alld is 
treellt'd (IS slIch in the gllicftolilles. III the event that Ihe employer /lot only fails [0 

aCCOllnl to tile IRS Clnd pay mw the ta,\', bllt also coltects the lax Jrom the employ
ees (Inc! does nol accollnt to thclI/ for it, it is both a form oj embezzlemellt alld a 
Jorm oj (UX c\'(/sioll. To corer sllch instal/ces, (III af,gravatillg adjustmellt has been 
prlll·iele£!. 

§C217. Fen'/"':£! ta D..fJ2.nsit Col/C'rted Ta.\·C's as RN{lIired Alil'r Nolice 

This .Il'l·ticlll reJel's to conduct proscribed by 26 U.S.c. §§ 7215, 7512(b). 

This offellse is a misdemeanor thai does not require any intent to cvade taxes, 
nor ('ven Ihat thC' tfL'!:e, hm'e not been paid. TIw l1Iore seriOl/S felony is 26 U.S.c. § 
72fJ2 (II'£' §C216). 

This oJJense is likely to be relalively easy to cletect and fines may be a Jeasible 
jJllI/il!znlC'l/t. Acc(Jrdill~Z\', it has been graded considerably IOlVer thaI! tax: evasion, 
ulthu/{gh some eJlolt ha, beell made to tie the oJJellse vallie to the level oj taxes 
that Iw're 1/01 deposited. The deficiency is the amollnt oj lax that was 1I0t 

c/ejJu.lit('cl. IJ JlIllds are deposited and withdrawn wilhout being paid to the IRS, they 
.lh(Jll/cl I)(~ tr('aled as !WI'er having been deposited. A fine that is a percentage oj 
the fUllds !lot deposited is sll~~esled. 

.\,('218. WillDlllv Failil1f! to Furnish all F.mnlovee (1 7111e Statement Regardinfj a Tax 
I j'ithh"/cl (rom the Emu/ovee's Remuneratioll 

'[his section rcjl.:rs to condUct proscribed by 26 U.S. C. § 7204, a relatively 
millor misdemeanor that i.1 illJrequently prosecuted. 

§C219. 11711Ulllv F/lrni~hing False In(on7wtion to all Emnlover ill (/ Vlithho/dillr: 
F.xe'm[1lirJll CC'f'Ii[j('(JI(', or Failillfj to SIIOO/V IIl(omzatioll that Would R (,{(II ire 
all [nNC'aw' ill Ih(' Tax to he Vlithheld 

1l/i.1 ,i'('etiol/ refers to col/dllct proscribed by 26 V.S.c. § 7205. 
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Unless it is part of a tax-evasion scheme, this offense is flot serious. 
the extent to which tile employee claimed unwarranted deductions is 
significant for sentencing pIlI' poses, it was !lot incorporated into the 
because the range of judicial discretion pennitted is adequate to deal 
factor. 

2. O[fellses Jllvoll'ingAlcohol and Tohacco Taxe.~ 

Although 
probably 

guidelines 
with the 

This part deals with 26 U.S.C. §§ 5601·-5605, 5607, 5608, 5661, 5671, 5697, and 
5762, where the essence of the conduct is tax evasion or a regulatory violation. 
Because sllch offenses are 110 longer a major enforcement priority, no effort has been 
made to provide a section-by-sectioll set of guidelines. Rathe" the conduct is dealt 
with functionally, dividing it into two broad c1ategories: tax evasion offenses and 
regulatOly offenses. 

§C22.l. O[[ellses fnvolvinr: Non-pavment of Taxes 

The most frequently prosecuted conduct violating this section is operating an 
illegal still (26 U.S.c. § 5601(a)(1)). Offenses in this subsection are treated as 
equivalent to illcome tax evasion offenses. The tax deficiency is the total amount of 
all unpaid ([cres that were due 011 the alcohol or tobacco. 

Certain of these statutes deal with conduct that, ill some instances, might more 
properly be characterized as theft. For example, 26 U.S.c. § 5601 (a)(12) proscribes 
"removing . any distilled spirits on which the tax has not been paid or 
determined." If the offellder is not the owner of the spirits, ill which case primary 
objective may be to steal, the guideline section for theft should be applied. If the 
offender also failed to pay taxes on the stolen spirits, the offense value for Tax 
Evasion would apply in addition. 

§C222. Regula/OD' O[[enses 

For offenses where there is 110 

violatiolls, the ojJense value is set 
infrequent. 

3. Of]ellses Tllvolvillf,J Customs 

effort to 
at 8. 

evade tlLl:es, such as record-keeping 
Prosecutions for these offenses are 

This part deals with violatiOIlS of 18 U.S.c. §§ 541-545, 547, 1915 and 19 U.S.c. 
§§ 283, 1436, 1464, 1465, 1586(e), 1708(b). These gllidelines are nrimarilv aimed at 
o[fC'llses that thnvart revenue cnllecliml or trade regula/ioll. Tiley are not intellded 
to deal with the importation of contraband, sllch as dntgs, or otller items such as 
obscene material or firearms, importation of which is prohibited or restricted for 
lIoll-economic reasons and as to which otlle" more specific legislation applies. 

§C231. F.wulimJ fml'ort Duties or Restrictions (Smuggling) 

This oJJcnse is treated as equivalellt to tax evasion. There are two exceptions: 
(1) A lower offense vallie, 6, is set for cases involving small amol/nts of cl/stoms 
dulies evaded by tOIin'stS. Such conduct cllrrently is rarely prosecllted. (2) Special 

52 



provISIons result in a higher offense value Jor cettain items whose enlty is prohib
ited, limited or restn'cled. Especially when protective quotas are ill effect, the 
duties evaded 011 such items may not adequately ref/ect the ecollomic harm resulting 
Jrom their impOrlalion. Accordingly, an allemalive measure oj the "duty" evaded 
based upon the items' Jail' market value is provided. The rate of 25% was selected 
because it is considered an intemlediate-rallge protective tariff. A lthollgh the 
increase ill market value due 'to imporlatioll provides all even better estimate of the 
harm, it may be difficult to measure. 

§C232. Receiving or Tra(jickil/f{ ill Smuggled Properly 

This offense, which is encompassed by 18 U.S.c. § 545, is treated as equivalent 
to smuggling. Note that the reduced oJfense value Jor small tourist-type cases 
literally does II at, and is not intended to, apply to traJfickers. This reflects a 
judgment that a professional trafficker who is caught with evell a small amount of 
merchandise should be treated more sen'ollsly than a persOIl who merely acquires 
goods for personal own llse. 
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PART D • OFFENSES INVOLVING DRUGS 

1. UNLAWFUL MANUFACTURING, IMPORTING, EXPORTING, TRAFFICKING, OR 
POSSESSION WITH INTENT; CONTINUING CRIMINAL ENTERPRISE 

21 U.S.C. § 841 
21 U.S.C. § 843 
21 U.S.C. § 845 
21 U.S.C. § 845a 
21 U.S.C. § 848 
21 U.S.C. § 952 
21 U.S.C. § 953 
21 U.S.C. § 955 
21 U.S.C. § 957 
21 U.S.C. § 959 

Also See Statutory Index 

INTRODUCTION 

For any controlled substance not specifically defined below, any 
reference to a particular controlled substance is also meant to include in 
that reference the substance and any analogous substances including, all 
salts, isomers, and salts of isomers. For example, the reference to PCP 
also includes its analogs PHP and TCP. 

"Narcotic" is defined as in 21 U.S.C. § 802(17) and includes the following 
substances whether produced by extraction, chemical synthesis, or any other 
method: opium and opiates (or their derivatives); poppy straw and concentrate 
of poppy straw; coca leaves and their extracts that contain cocaine or ecgonine; 
all isomers, esters, ethers, salts, and salts' of isomers, esters, and ethers of the 
foregoing as applicable (21 U.S.C. § 802(17)); or any compound mixture or 
preparation which contains any quantity of any of these substances. 

"Opiate" is defined as in 21 U.S.C. § 802(18) to mean any drug or other 
substance having an addiction-forming or addiction-sustaining liability similar to 
morphine or being capable of conversion into a drug having such addiction
forming or addiction-sustaining liability. 

"Traffic" means (a) to sell, pledge, transfer, distribute, dispense, or 
otherwise dispose of to another person; or (b) to buy, receive, possess, or 
obtain control of with intent to do any of the foregoing, or to otherwise 
knowingly aid or assist in any manner in any part of the distribulion or sale. 

"Marijuana" means all parts of the plant Cannabis sativa L, whether 
growing or not; the seeds thereof; the resin extracted from any part of such 
plant; and every compound, manufactured salt, derivative, mixture, or 
preparation of such plant, its seeds, or its resin. 21 U.S.C. § 802(16). 
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The offense values assigned to offenses involving controlled 
substances depend on the type and amount of the controlled substance (§.QQ 
§D211, A-D), and the presence of aggravating factors such as selling to 
minors and use of weapons (see §§D211a and b). 

Other factors being equal, offenses involving substances that present 
a similar danger are treated similarly. The guidelines were set so as to 
assure that larger quantities of a controlled substance considered to be 
less harmful are needed to achieve the same offense value as smaller 
amounts of a substance considered more harmful. 

The drug offense tables measure the scale of the offense. The best 
evidence of the scale of the offense is normally the quantity. of the 
controlled substance seized in the illegal transaction. For convenience in 
application, the tables provide the offense values for designated amounts 
of certain controlled substances that either are the subject of numerous 
prosecutions or have been specifically identified by statute. Equivalency 
conversion tables for other controlled substances are reserved for later 
publication. 

Scale amounts for heroin and other schedule I-II opiates, cocaine, and 
marijuana and other cannabis products refer to the total weight of the 
controlled substance. If any mixture contains any detectable amount of a 
controlled substance, the entire amount of the mixture shall be considered 
in measuring the quantity. If a mixture contains a detectable amol;nl of 
more than one controlled substance, the more serious controlled substance, 
as determined by its schedule classification, shall determine the name 
aflixed to the entire quantity. Other substances are measured in terms of 
the number of doses. A pill, tablet, capsule, or other single unit of user 
packaging is considered a dose. Tables to convert bulk amounts into doses 
are reserved for later publication. 
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§D211. Unlawful Manufacturing. Importing. Exporting. or Trallicking (Including 
Possession With Tnt~nt to Commit Any of the Above Ofrenses) 

(A) If the substance is heroin or another Schedule I-II opiate*, the base 
offense value is that determined from the following table. 

Amounts 

1 kg. or more heroin or equivalent amount 
of other Schedule I-II opiate 

500 to < 1,000 gms. heroin or equivalent amount 
of other Schedule I-II opiate 

250 to < 500 gl11S. heroin or equivalent amount 
of other Schedule I-II opiate 

100 to < 250 gms. heroin or equivalent amount 
of other Schedule I-II opiate 

25 to < 100 gl11S. heroin or equivalent amount 
of other Schedule I-II opiate 

10 to < 25 gl11s. heroin or equivalent amount 
of other Schedule I-II opiate 

< 10 gl11s. heroin or equivalent amount 
of other Schedule I-II opiate 

Base Offense Value 

180 

168 

144 

132 

72 

66 

48 

* A hemin equivalency table relating to other opiates is reserved 
for later publication. 

(B) If the substance is cocaine, the base offense value is that determined 
from the following table. 

Amount Base Offense Value 

2 kg. or more cocaine 180 

1 kg to < 2 kg. cocaine 168 

500 gms. to < 1 kg. cocaine 144 

250 to < 500 gms. cocaine 132 

100 to < 250 gms. cocaine 72 

25 Lo < 100 gms. cocaine 66 

10 to < 25 gl11s. cocaine 48 

< 10 gms. cocaine 28 

56 



(C) If the substance is any other Schedule I~V controlled substance, 
except marijuana, the base offense value for the dose amounts* is 
determined from the following table. 

Amount Offense Value 

Other Schedule I-III 
PCP/LSD (except Marijuana) Schedule IV-V 

200,000 or more doses 204 168 84 

100,000 to < 200,000 doses 192 144 72 

50,000 to < 100,000 doses 180 132 60 

25,000 to < 50,000 doses 168 120 S2 

10,000 to < 25,000 doses lS6 60 48 

2,500 to < 10,000 doses 144 42 38 

1,000 to < 2,500 doses 126 30 22 

100 to < 1,000 doses 96 18 14 

< 100 doses 48 12 12 

* A dose is equal to one pill, tablet, capsule, or other single 
unit. 

(D) If the substance is marijuana or other cannabis product*, the offense 
value is that determined from the following table. 

Amount Base Offense Value 

20,000 lbs. or more marijuana or equivalent 108 

2,000 to < 20,000 lbs. marijuana or equivalent 72 

200 to < 2,000 lbs. marijuana or equivalent 48 

50 to < 200 lbs. marijuana or equivalent 32 

10 to < 50 lbs. marijuana or equivalent 24 

1 to < 10 Ibs. marijuana or equivalent 18 

< lIb. marijuana or equivalent 12 
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§D212. 

II< A marijuana equivalency table relating to other cannabis 
products is reserved for later publication. 

a. Specific Offense Characteristics 

1. If the offender is at least 18 years of age and distributes any 
portion of a controlled substance to a person who is less than 
18 years of age, or if the tral1saction takes place within 1,000 
feet of an elementary or secondary school, add 18 to the base 
offense value. 

2. If the offender is at least 18 years of age and uses a person 
who is less than 18 years of age to assist or in any way 
facilitate the commission of the offense, add 18 to the base 
offense value. 

b. Cross-References 

1. If a firearm was in the possession or under the control of the 
offender or an accomplice during the commission of the offense, 
add the appropriate offense value from Part K, Offenses 
Involving Public Order and Safety. 

2. If the offender caused p~ysical lnJury, add the appropriate 
offense value from Part A, Offenses Invdlving the Person. 

3. If the offender used a special skill, trade, training, education, or 
position with a financial or other institution or public office to 
significantly assist or facilitate the commission of the offense, 
the offender's role in the offense shall be presumed to be at 
least at the level defined in Chapter Three, Part A, Role In The 
Offense, which requires the sentencing judge to multiply the 
total offense value by 1.2. 

4. If the offender has one or more final prior convictions for an 
offense described in §D211, the base offense value is doubled. 

Continuing Criminal Enterprise 

For a first conviction for .engaging in a continuing criminal enterprise the 
base offense value is 120, or the total of the offense value(s) applicable to 
the predicate offenses, whichever is greater. 

In determining the total offense value for engaging in a continuing 
criminal enterprise: 

1. If any of the predicate offenses have resulted in the imposition of a 
final sentence prior to sentencing for the current offense, do not add 
the offense value for the conduct covered by such sentence. 

58 



However, any sentence imposed under a continuing criminal enterprise 
conviction shall be consecutive to such other sentence. 

2. If any of the predicate offenses have been established initially during 
the prosecution under a continuing criminal enterprise charge by 
either special verdict of the jury, or by findings of the court 
subsequent to a general verdict or plea of guilty, then the base 
offense value shall be added to the offense vaJue(s) for such 
predicate offenses. 

For a second and subsequent conviction for engaging in a continuing 
criminal enterprise, the base offense value is 240, or the total of the 
offense value(s) applicable to the predicate offcnses, whichever is greater. 

n. Spccinc Ofl'ense Charactel'istics 

1. If the offender used a person who is less than 18 years of age 
to assist 01' in any way facilitate the commission of the offcnse, 
add 18 to the base offense value. 

b. Cross-Refel'cnccs 

1. If a firearm was used by the offender or an accomplice in 
relation to or in furtherance of the offense, add the appropriate 
offense value from Part K, Offenses Involving Public Order and 
Safety. 

2. If the offender caused death or physical Injury add the 
appropriate offense value from Part A, Offenses Involving the 
Person. 

Com 111 (,1l (m), 

SectiOIl D212 refers to condllct proscribed by 21 U.S.c. § 848. 

As I'll Part E, Offellses Illvolvlllg Crimillal Enterprises, §E21l, which refers to 
dola/iolls of 18 U.s.C. § 1962 (Racketeer Influenced alld Comlpt Organizatiolls 
offellses), emphasis is placed 011 tile predicate offellses required for cOllvictiOIl. To 
avoid double-countillg, the method for determillillg the total offellse value that is 
used IIl1der §E211 is also Ilsed ullder §D212. The assiglled offellse value reflects the 
Congressional illtent to provide a manda/ory millimum tenn of imprisollmel/t for the 
leaders of large-scale dnlg ellterprises. 

Whell sentencing for cOllvictiollS ullder 21 U.s.c. § 848, it is especially 
importallt that the selltellce reflect the offellder's role ill the enterprise. A 
('OIIVictiOIl will hm'e already established that the offellder COli trolled alld exercised 
decision-making authority over olle of the most sen'ous forms of ollgoing criminal 
activity. Therefore, attelltion is specifically directed to Chapter Three, Part A, Role 
ill the Offellse, alld the Commelltary thereullder, which e).pressly provides that {l 

collvictioll ullder 21 U.S.c. § 848 "automatically establishes the applicability of a 
IIIUlltjllier of 2" to the base offellse value, 
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§D213. 

§D214. 

-

b.ttempts and Conspiracies. If any offender enters into a conspiracy or 
atteUlpts to commit any offense involving a controlled substatlCe, the 
offense value shall be the same as if the object(s) of the conspiracy or 
attempt had been completed. . All applicable specific offense characteristics 
and cross·reCerences shall be used in calculating the total offense value. 

Dett'l'mining Amount When No Seizure Occurs. If there is no drug seizure 
or the amount seized docs not reflect the actual scale of the ofCense, the 
senlencing judge shall determine the quantity of the controlled substance 
by a preponderanc~ of the evidence. The government's burden of proof 
may be met by any competent evidence including, but not limited to the 
following; 

1. the quantity associated with known price and market value; 

2. financial or other records; 

3. testimony concerning the offender's similar transactions, including 
testimony as to the quantities involved in previous transactions for 
controlled substance offenses; 

4. if a laboratory was involved, testimony regarding the size and 
capnbility of the lnboratory; or 

5. testimony concerning other reliable facts for determining quantity. 

Commentary 

Violatiolls oj laws that prohibit tile usa or distliblltion oj controlled substances 
represcllt a serio liS harm to individuals alld to society. Illegal dntg transactiolls in 
many instances ftmd the coJJers oj organized crime. Evidence increasingly has 
established a correlation betweell dntg abuse alld other crimes alld additional 
resultallt harms. ThereJore, the call trolling principles ill Jomlll/atillg these guidelines 
W('rC deterrcnce and incapacitation. Dntg oJJellders at e~'ery level show a high rate 
oj recidivism. Those who have 1I0t been deterred should be incapacitated. 

The aggravating Jactors recognize the increased culpability Jor oJJellders who 
distrilJIIlC to or usc a minor to violate the dntg laws. IJ tIre violator was also a 
111 ill 01; 110 aggravating Jactor is imposed. TIle possession oj dangerous weapons or 
infliction oj physical inju!)1 is not III/common in dntg t'io/ations. Weapons POS(! all 
additional danger not only to oJJenders but to undercover oJficers' and the pllblic at 
large. All aggravatillg Jactor was illcluded to deler sllch COli duct. 

CC/tain t)11CS oj oJJcllders are essential to dntg violatiolls. TIlese include but 
arc not limited to pilots, boat captains, accountants, ballkers, financiers, lawyers, 
doctors, laboratory technicians, public oJficials, and otllers who hm'e a special skill, 
trade, proJessioll, or position thal is Ilsed to significantly Jacilitate the commission oj 
a tlntg oJJense. All aggravating factor is included to cnllance the pllnishmcnt ill all 
attempt to deter these individuals from cn'millal activity. 

60 



Recidivists should be dealt with more severely in recognition of the need to 
incapacitate those who repeatedly fail to obey the law. 

While is is not necessary to have seized al/ or any of the controlled substances 
involved in a dnlg transaction to establish guilt, it is of tell difficult to establish the 
quantity. The intent of §D214 is to allow for appropriate punishment for offenders 
by recognizing that the sentellciilg judge may detemline the quantity involved even 
though there was no seizure. 

If the offender is convicted of an offense involving negotiations to distribute a 
controlled substance, the weight under negotiation in an uncompleted distribution 
shall be used to calculate the applicable amollllt, provided that the govemmen! 
establishes by a preponderance of the evidence that the offender was reasonably 
capable of providing the amollnt of the controlled substance lmder negotiation. 

If the offender is cOllvicted of a conspiracy that includes transactions in 
controlled substances ill addition to those which are the subject of substantive 
counts of conviction, each conspiracy transaction shall be included with those of the 
sllbstantive counts of conviction to detennine scale. However, the same transaction 
shall not be subject to sanction under both a conspiracy COUllt and a substantive 
COllllt of conviction. 

>I< >I< >I< >I< >I< 

2. UNLAWFUL POSSESSION 

§D221. 

21 U.S.C. § 844 
Also See Statutory Index 

Unlawful Possession 

(a) If the substance IS heroin or any Schedule I-II opiate, the base 
offense value is 18. 

(b) If the substance is cocaine, PCP, or LSD, the base offense value is 
16. 

(c) If the substance is any other controlled substance, the base offense 
value is 12. 

a. Specitic Ofl'ense Characteristics 

1. If a firearm was in the possession or under the control of the 
offender or an lxccomplice during the commission of the offense, 
add 24 to the base offense value. 

2. If a victim suffered physical IllJury, add the appropriate offense 
value from Part A, Offenses Involving the Person. 
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3. If the offender has one or more final prior convictions for an 
offense(s) involving a controlled substance, the base offense 
value shall be twice the base offense value shown above. 

Commentary 

771e controlling principles are deterrence and incapacitation. Possession is a 
crime. 771e demand for unlawful dmgs is a major part of the overall problem the 
dmg laws attempt to address. 

As with other dmg violations, the possession of a weapon or inflictioll of 
physical IflJwy are aggravating factors. Recidivists should be dealt with more 
severely in recogllition of tile need to incapacitate those who repeatedly fail to obey 
the law. 

§D222. Acquiring a Controlled Substance by Forgery. Fl'Ilud. Deception. or 
Subterfuge (21 U.S.C. § 843(a)(3)). The base offense value is 12. 

Commentary 

771 is violation is infrequently prosecuted in federal cowt. 
consideration is deterrence. 

771e controlling 

3. REGULATORY VIOLATIONS 

§D231. 

§D232. 

§D233. 

77lese 
deterrence 
guidelines. 

Violat,ions of 21 U.S.C. § 843(u). The base offense value is 6. 

Violations of 21 U.S. C. §§ 842(a) or (b) (Prosecuted Under 21 U.S.C. 
§ 842 (c)(2)). The base offense v~ue is 6. 

Violations of 21 U.S.C. § 954 (Prosecuted under 21 U.S.C. § 961(2)). The 
base offense value is 6. 

Commentary 

violations are less frequently prosecuted 
is the controlling principle involved ill 
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PART E· OFFENSES INVOLVING CRIMINAL ENTERPRISES 

1. RACKETEERING 

§E211. 

§E212. 

§E213. 

18 U.S.C. § 1951 
18 U.S.C. § 1952 
18 U.S.C. § 1952A 
18 U.S.C. § 1952B 
18 U.S.C. § 1962 
Also See Statutory Index 

Unl:~wful Conduct Relating to Racketeer 
Orl!unizations. The base offense value IS 

applicable to the underlying racketeering activity. 

Influenced and Corrupt 
12 plus the offense value 

In determining the total offense value for RICO violations: 

1. If any of the underlying racketeering activity has resulted in the 
imposition of a final sentence prior to sentencing for the current 
offense, do not add the offense value for the conduct covered by 
such sentence. However, any sentence imposed under RICO shall be 
consecutive to such other sentence. 

2. If any of the underlying racketeering activity has been established 
initially during the prosecution under RICO by either special verdict 
of the jury or by findings of the court subsequent to a general 
verdict or plea of guilty, then the offense value(s) for such activity 
shall be added to the base RICO offense value (12). 

Interstate or Foreign Travel or Transportation in Aid of' Ii Racketeering 
Enterprise. The base offense value is the offense value applicable to a) 
any crime of violence that was the purpose of the travel or transportation, 
or b) any other unlawful activity, as defined in 18 U.S.C. § 1952(b), in 
pursuance or furtherance of which the travel or transportation was 
undertaken. 

Interfering with Commerce by Threats or Violence (18 U.S.C. § 1951); Use 
of Interstate Commerce Fa~i1ities in the Commission of Murder-F.or
Hire;(18 U.S.C. § 1952A); Violent Crimes in Aid of Racketeering Adivity; 
(18 U.S.C. § 1952B). The base offense value is the offense value 
applicable to the underlying unlawful conduct done, caused, or intended. 
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COl7lmentao' 

The federal racketeering offenses cover a wide variety of criminal activity, 
normally prosecuted as state offenses. The federal interest derives from conduct 
that affects interstate or foreign commerce or violates a federal law. Thus, while 
the conduct may be described ill jurisdictional ten1lS (~ engaging ill a pattem of 
racketeering activity), the real evil addressed is the underlying conduct. These 
sections, therefore, give primary emphasis to the underlying conduct. 

Wilen sentencing fur racketeering offenses, it is especially important that the 
sentence reflect the offender's role in the racketeering scheme. Therefore, attention 
is specifically directed to Chapter Three, Part A, Role in the Offense, for the 
application of any appropriate adjustment to the offense values(s) deten1lined under 
Chapter Two. 

In §E21l, the underlying conduct is scored for sentencing purposes, and 12 
offense value points are added. The additional RICO offense value reflects a 
recognition by the Commission that these offenses typically involve a pattem of 
illegal conduct often caused or supported by organized crime, with a high probability 
of continued illegal conduct; therefore, an enhanced sanction is both deserved and 
necessary for crime control purposes. 

If the underlying activity has already been punished, it is not given a double 
COHllt, but a sentence under this provision will be consecutive to any other such 
sentence. 

Sections E212 and E213 deal with more specific offenses akin to racketeering 
conduct. All derive their offense values strictly from the underlying conduct, with 
no offense value attributable to the conduct that provides the federal jurisdiction 
nc)'11S (~ inte!:state travel or use of the mail). Unlike the previous section, there 
is no additional criminal conduct (~ pattem of racketeering activity) for which a 
sentencing value need be added to the offense value assignable to the underlying 
illegal activity. 

Section E212 refers to "Travel Act" offenses proscribed by 18 U.S.C. § 1952, a 
jurisdictional statute that reaches a broad variety of underlying unlawful conduct 
preceded by or involving interstate or foreign commerce travel, or use of commerce 
facilities. 

Section E213 refers to "Hobbs Act" offenses proscribed by 18 U.S.c. § 1951, a 
jurisdictional statute that reaches a broad variety of underlying criminal conduct 
involving interference with commerce or industry through robbe!)', extortion, or 
physical violence. This section also covers the "murder10r-hire" offense proscribed 
by 18 U.S.c. § 1952A (Section 1002 (a) of the Comprehensive Crime Control Act of 
1984). That statute is jwisdictional, reaching the underlying conduct of murder or 
intended murder committed for pecuniary gain, with the requisite federal 1lc)'11S 
provided by interstate or foreign commerce travel, lise of commerce facilities, or lise 
of the mail. Section E213 relates to violent crimes ill aid of racketeering activity 
proscribed by 18 U.S.c. § 1952B (Section 1002(b) of the Comprehellsive Crime Control 
ACt of 1984). That statllte is jurisdictiollal, reaching the underlying conduct of 
COli tract murder and other violent crimes committed by organized crime figures. The 
requisite federal nc)'11S is provided by involvement of all "enterprise" (as defilled ill 
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18 U.S.c. § 1952B(b)(2)) engaged in "racketeering activity" (as defined in 18 U.S.C. 
§ 1961). 

.... ... 

2. EXTORTIONATE EXTENSION OF CREDIT OFFENSES 

§E221. 

18 U.S.C. § 892 
18 U.S.C. § 893 
18 U.S.C. § 894 

Making, Financing, or Collecting an Extortionate Extension of Credit. The 
base offense value is 24, or the offense value from the property table, 
Part B, Offenses Involving Property, whichever is greater. For purposes 
of the guidelines, application of the property table is to be based on 5x 
the amount of money loaned. 

a. Specitic Offense Characteristics 

1. If the offense involved an illegal debt, add 12 to the base 
offense value. 

b. Cross-References 

1. If the conduct involved death or physical lnJury, add the 
applicable· offense value from Part A, Offenses Involving the 
Person. 

2. If any victim suffered psychological injury, add the appropriate 
offense value from Part A, Offenses Involving the Person, 
(Psychological Injury). 

3. If property 
appropriate 
Property. 

was damaged, destroyed, or 
offense value from Part B, 

Commentary 

taken, 
Offenses 

add the 
Involving 

This sectioll refers to offenses involving the making or fin all cing of 
extortionate extensiolls of credit, or the col/ection of loalls by extortionate means. 
Because these "Ioan-sharking" offenses typically illvolve violence or threats of 
violence alld provide economic support for organized crime, they are considered a 
serious threat to public welfare, and the Commission has assigned offense values with 
these considerations in milld. For purposes of applying the table in Part B, Offenses 
Involving Property, a figure equivalent to five times the measurable amount of money 
loaned is a fair approximation of the real hann im'olved ill such all offense. 
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If the evidence establishes that actual violence or damage to property was 
associated witll tile extortionate extension of credit, tllen reference should be made 
to Part A, Offenses Involving the Person, and Part B, Offenses Involving Property, 
and the appropriate offense values added. However, no additional offense value 
should be assigned for threats of violence or other haml, since threatening conduct 
is inherent ill the offense and subsumed ill the base offense value. 

3. GAMBLING OFFENSES 

§E23 1. 

15 U.S.C. § 1172 
15 U.S.C. § 1173 
15 U.S.C. § 1174 
15 U.S.C. § 1175 
18 U.S.C. § 1082 
18 U.S.C. § 1084 
18 U.S.C. § 1301 
18 U.S.C. § 1302 
18 U.S.C. § 1303 
18 U.S.C. § 1304 
18 U.S.C. § 1306 
18 U.S.C. § 1511 
18 U.S.C. § 1953 
18 U.S.C. § 1955 
Also See Statutory Index 

Engaging in a Gambling Business. The base offense value is the offense 
value determined below, relative to the scale of the gambling enterprise. 
If the scale of the enterprise cannot be determined directly from the 
examples provided, it may be determined by analogy with the examples. 

1. If a very large scale enterprise (~, a sports book with an average 
daily gross of more than $18,000; a horse book with an average daily 
gross of more than $4,800; a numbers banker with an average daily 
gross of more than $2,400; a dice or card game with an average daily 
'house cut' of more than $1,200; or video gambling involving eight or 
more machines), the base offense value is 24. 

2. If a large scale enterprise (~&, a sports book with an average daily 
gross of $4501-$18,000; a horse book with an average daily gr,?ss of 
$1,201-$4,800; a numbers banker with an average daily gross of $601-
$2,400; a dice or card game with an average daily "house cut" of 
$301-$1200, or video gambling involving four-seven machines), the 
base offense value is 18. 
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§E232. 

§E233. 

qE234. 

§E235. 

§E236. 

3. If a medium scale enterprise (Q.&, a sports book with an average 
daily gross of $1500-$4500; a horse book with an average daily gross 
of $400-$1,200; a numbers banker with an average daily gross of 
$200-$600; a dice or card game with an average daily "house cut" of 
$100-$300; or video gambling involving two-three machines), the base 
offense value is 12. 

4. If a small scale enterprise (Q.&, a sports book with an average daily 
gross of less than $1500; a horse book with an average daily gross of 
less than $400; a numbers banker with an average daily gross of less 
than $200; a dice or card game with an average daily "house cut" of 
less than $100; or video gambling involving one machine), then the 
base offense value is 6. 

Transmission of Wager'ing Information. The base offense value IS that 
applicable to §E231 (Engaging in a Gambling Business). 

Interstate Transportation of Wagering Pal'(lphel'llalia. The base offense 
value is 6. 

a. Specific On'ense Characteristics 

1. If the paraphernalia was intended for use in a gambling 
business, the base offense value is that applicable to §E231 
(Engaging in a Gambling Business). 

Unll\\\ful Conduct Relating to Gambling Ships. The base offense value is 
that applicable to §E231 (Engaging in a Gambling Business), 

Unlawful Conduct Relating to Lottery Tickets 01' Related Matter. The base 
offense value is 6. 

a. Specific Of Tense Characteristics 

1. If the lottery tickets were intended for engaging in or for use 
in a gambling business, the base offense value is that applicable 
to §E231 (Engaging in a Gambling Business). 

Un I:\\\fu I Conduct Relating to Slot Machines or Other Gambling Device'S. 
The base offense value is 6. 

a. Specific Offense Characteristics 

1. If the offense involved trafficking in devices for use in a 
gambling business, the base offense value is that applicabic to 
§E231 (Engaging in a Gambling Business). 
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Commentary 

When gambling offenses are part of a criminal enterprise they often provide 
economic support for organized crime. 'With these considerations ill mind, the 
Commission lias set a minimal base offense value for isolated gambling transactions 
and a lIigher base offense value for gambling enterprise violations. In regard to the 
latter, the offense value is to be enhanced according to tlte scope of the criminal 
ente/prise, using the examples in §E231. 

>I< >I< >I< >I< >I< 

4. OBSCENITY OFFENSES 

§E241. 

18 U.S.C. § 1461 
18 U.S.C. § 1462 
18 U.S.C. § 1463 
18 U.S.C. § 1464 
18 U.S.C. § 1465 
18 U.S.C. § 2252 
Also See Statutory Index 

Importing, Mailing, or Transporting Obscene Matter. The base offense 
value is 6. 

a. Specific Offense Characteristics 

1. If the offense involved distribution for pecuniary profit, the 
base offense value is from the following table. Application of 
the following table is to be based on the retail value of the 
material if it can be determined. If the retail value of the 
material cannot be determined, application of the following table 
is to be based on the gross revenue derived from the obscene 
matter, or on a value of $10 per discrete book, pamphlet, film, 
thing, or device; whichever is greater. 

Retail Value of Material 

$1000 or less 
$1001 • $10,000 
$10,001.$25,000 
$25,001·$50,000 
$50,001.$100,000 
$100,001 or more 

Offense Value 

6 
8 

12 
18 
24 
30 

2. If the offense involved distribution foI' pecuniary profit to any 
person less than sixteen years of age, add 12 to the base 
offense value. 
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§E242. 

§E243. 

b. Cross-References 

1. If the conduct involved material 
exploitation of a minor, apply §E242 
Distributing Material Involving the 
Minor) rather than this section. 

relating to the sexual 
(Transporting, Receiving, or 
Sexual Exploitation of a 

TransportingI- Receiving. or Trafficking in Material Involving the Sexual 
Exploitation of a Minor. The base offense value is 24, or 12 plus the 
offense value applicable to §E241 (Importing, Mailing, or Transporting 
Obscene Matter), whichever is greater. 

n. Specilic OlTense Chm'acteristics 

1. If the offense involved trafficking in or transporting material 
that depicts a minor under age twelve, add 12 to the base 
offense value. 

b. Cl'oss-Refercnces 

1. If the conduct involved the sexual exploitation of a minor by 
production of sexually explicit visual or printed material, add 
the appropriate value from §E261 (Sexually Exploiting a Minor 
by Production of Sexually Explicit Visual or Printed Material). 

Broadcasting Obscene Language. The base offense value is 3. 

a. Specific OtTcnse Characteristics 

1. If the offense was committed using, or on a communications 
frequency used by, a commercial broadcasting station, add 3 to 
the base offense value. 

Com 111 ell tmy 

Section E241 refers to offenses involving the mailing, importation, and 
illterstate transportation for sale or distribution of obscene materials. The base 
offellse vallie reflects a judgment that these types of offellses pose a threat to 
accepted moral standards and values alld often pro~'ide economic support for 
organized crime. lVhen the obscenity distribution offense is part of a for-profit 
enterprise, the sanction is enhallced according to the scope of the criminal scheme, 
as determined by the estimated retail value ofpomographic materials involved. 

If the evidence establishes distribution for profit to a minor under age 12, the 
sanction is further enhanced. The additional sanction reflects a judgment that 
minors are III ore impressionable and vulnerable purchaser-victims of obscenity 
purveyors. It is not necessary to establish that the offender knew the purchaser was 
under age 12. 
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IJ the offense involves the distribution of material that includes the visual 
depictioll oj a millor engaging in sexually explicit condllct, reJer to guideline §E242 
Jor tile determillation of the base oJfense value. 

Sectioll E242 reJers to the distribution of materials that visually depict a millor 
or minors el/gaging in sc.\1/Glly c.\plicit conduct. The base oJJense vallie is 
substantially higher than the base value applicable to the distribution of obscene 
materials not jm'olvillg the visllal depiction oj minors engaging in such conciuct. The 
sel'erity of the sanction reflects a Commissioll alld Congressional judgment (See 
preamble to Ihe Child Protectioll Act of 1984, Pub. L. No. 98-292) that child 
pOl7lography is (J serious crime problem in which millors, particularly 11111 a way alld 
homeless YOllth, are e.\ploited. Such e.\]Jloitatioll of m ill ors is harmJul to the 
!Vellbeing of the children involved and society. 

This section also reflects a Commission judgment that the distriblltion and sale 
0/ sllch material is general(y more serious than the ultimate purchase or receipt by a 
customer. Nevenheless, the rcceipt of this material is deemed more seriolls than the 
ordinary customer purchase of obscene materials because these purchases supply the 
economic motil'e Jar e.rploilation oj children. 

The sal/ctiol! is to be enhal/ced according to the scope of the child pomography 
('ntt'/llrise, based 011 the retail value of the distributed materials and applicable 
olJense rallies ill §E241. IJ the oJJense ilH'olves depiction of a minor or minors 
IIIlder age 12, a higher oJJense vallie is assigned. 

If the condllct inmlves the productioll of child pOl7lograp/zy (as opposed to its 
distrihutiun, sale, or purchase), guidelille §E.261 should be applied. Freqllen t1y, the 
11l1luwflzl conduct will inl'olve both the production and distribution of child 
j)(}l'/wgraphy, ill which case both §E261 alld §E242 should be applied. 

Radio broadcastillg of obscelle lallguage, 18 U.S.c. § 1464, is generally 
cOll.lider"d a less seriolls oJJense thall the distn'blitiOIl of obscene printed matter, 
1\'lzidl has greater permanellce and typically involves all organized busilless enterprise. 
IJ the obscene or proJalle broadcasting occurs over a commercial radio statioll, as 
opposed to a citizens' band or other limited trallsmissioll, the sanctioll is more severe 
hcc£Ill.le oj the generally wider audience aJJected by the broadcast alld its commercial 
nall/re. 

5. PROSTITUTION OFFENSES 

18 U.S.C. § 2421 
18 U.S.C. § 2422 
18 U.S.C. § 2423 
Also See Statutory Index 
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§E251. 

§E252. 

§E253. 

Owning or Opcrating u Prostitution Busincss. The base offense value is 
12. 

n. Specific Offense Characteristics 

1. If the conduct involved the prostitution or recruiting for 
prostitution of a person less than sL~een years of age, the base 
offense value is 36. 

2. If the conduct involved the prostitution or recruiting for 
prostitution of a person at least sixteen years but less than 
eighteen years of age, the base offense value is 24. 

b. Cross-References 

1. If the violation involved death or physical injury, add the 
appropriate offense value from Part A, Offenses Involving the 
Person. 

2. If any victim suffered psychological injury, add the appropriate 
offense value from Part A, Offenses Involving the Person 
(Psychological Injury). 

3. If the offense involved criminal sexual conduct with 
add the appropriate offense value from Part A, 
Involving the Person. 

a minor, 
Offenses 

Transportation for thl' Purpose of Prostitution or Pr'ohibited Sexual 
Conduct. The base offense value is 6. 

a. Specific OtTense Characteristics 

1. If the conduct was for the purpose of prostitution, the offense 
value is that from §E251 (Owning or Operating a Prostitution 
Business). 

2. If the conduct was for the purpose of the sexual exploitation of 
a minor, the offense vaJuc is that for §E261 (Sexually Exploiting 
a Minor by Production of Sexually Explicit Visual or Printed 
Materia!). 

Engaging in Prosti.IJ!.!iM.. The base offense value is 4. 
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COnlmcntary 

Guidelillcs §E251, §E252 alld §E253 refer to prostitutioll offenses withill federal 
jurisdiction. 

Reflecting a cOllcern for the exploitatioll of 
homcless youth, the Commissioll has enhanced the 
millol'S are involved ill a prostitutioll ellterpn'se. 
ellhanced if a minor ullder age 16 is involved. 

minors, particularly nmaway alld 
offellse value whell aile or more 

The offellse vallie is further 

If the conduct involves persollal IIIJIUY (death, bodily illjury, or psychological 
injllry) or a threat of personal injury to an individual involved ill a prostitlltioll 
enterprise or other person, thell reference should be made to the applicable 
guidelines in Part A and the offense value from those applicable guidelines added. 

* * * 

6. SEXUAL EXPLOITATION OF A MINOR 

§E261. Sexually Exploiting a Minor by Production of Sexually Explicit Visual or 
Pl'jnted Matedal. The base offense value is 36, 

n. Specilic Of'l'ense Characteristics 

1. If the person exploited was under age 12 at the time of the 
exploitation, add 12 to the base offense value. 

b. Cross-References 

1. If the conduct involved a ph!,sical injury described in Part A, 
Offenses Involving the Person, add the appropriate offense 
value. 

2. If any victim suffered psychological injury, add the appropriate 
offense value from Part A, Offenses Involving the Person 
(Psychological Injury). 

3. If the conduct involv~d an offense described in §E242 
(Transportion, Receiving, or Trafficking in' Material Involving 
the Sexual Exploitation of a Minor), add the appropriate offense 
value. 

4. If the offense involved criminal sexual conduct with 
add the appropriate offense value from Part A, 
Involving the Person. 
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Commentary 

This offanse commonly involves the production sOUrce or base of a child 
pomography enterprise. Because the offense direct{v involves the exploitation of a 
minor or minors under age 18, the base of/(".'lse vallie is higher than for the 
distribution of the sexually eXplicit material after production. Since offenders of 
this section frequently commit the conduct l,i,'~(:!'ibt1d in §E242, cross-reference is 
made to that section. If the conduct involves the exploitation of a millor under age 
12, tile offense vallie is further enhanced. Additionally, if the exploitation involves 
personal or psychological injury to a minor, or the threat of such injll1Y, reference 
should be made to Part A and the applicable offense valuers) from that PM should 
be added to the offense vallie detemlined under this guideline. Each mitIOr child 
c.;rp/oitcd shall be considered a separate offense. 

7. TRAFFICKING IN CONTRABAND CIGARETfES 

§E271. 

18 U.S.C. § 2342(a) 

Unlawful Conduct Relating to Contraband Cigarcttcs. The base offense 
value is 6, or the offense value from the tax evasion table, Part C, 
Offcnscs Involving Taxation, whichever is greater. 

1. Application of the Tax Evasion Table is to be based upon the amount 
of tax that is the object of evasion. 

Commelltao' 

This offellse generally involves evasion of state excise ta.'(es and becomes a 
federal matter only upon the establishment of minlmulIl qualltities transported in 
interstate commerce or by lise of interstate communications. Tile size of operations 
gil'ing rise to federal jUrisdiction typically suggests the involvement of criminal 
orgallizations. Since til is offense is basically a ta.t matter, the other elemell t 
considered, ill addition to the nall/re of the offense arising under thase statutes, is 
the lImOlllll of ta.t that is the object of evasion. 

The section sets a base offense vabte ref/ecting the natllre of the offellse. Tlw 
base vallie is to be llsed ollly where it is higher t!zan the offense vaille l~stablislwd 
ul/tier the Tax Evasion Table. 

... * 
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S, CORRUPTION IN El\lPLOYEE WELFARE OR PENSION BENEFIT PLANS 

§E281. 

18 U.S.C. § 1954 

Unlawfullv Offerine. Accepting. 01' Soliciting Any thine of. ValtlC to 
Inllllt'nce the Operation of nn Employee Welfat'e or Pension Benefit Pian, 
The base offense value is 9, or the offense value from the property table 
in Part B, Offenses Involving Property, whichever is greater. Application 
of the property table is to he based upon the value of the unlawful 
gratuity or the value of the action to be taken or affected in return for 
the unlawful gratuity, whichever is greater. 

Cammell tflO' 

TIl is offel/se proscribes solicitation or receipt of kickbacks alld other illegal 
gralliities il/\'OMI/g employee welfare Or pension benefit pia/IS. TIle base offense 
mIlle ref/ects a cOl/cem for safeguarding employee fllnds covered III/der the Employee 
Retirement Income Secllrity Act against those who would mismanage slich fillld~ for 
their own financial gail!. The Commission recogllizes that tllis offense may involve 
organized crime, particularly whe/l large slims of money from pensioll plalls are 
transacted in response to the kickback, or wilen the illegal grall/ity is itself large. 
Hcnce) the base offel/se vallie is to be enhanced as appropriate through application 
of the property table) based lip on the vallie of the lInlawflil gratL/ity or the vallie of 
the action to be taken or affected ill retllm for the IInlawfill grawity, wlzichever is 
gr('(lter. For example, if a benefit plan officer receives a $10,000 kickback for 
{IPPfOl'illg a $1,000,000 loan from a benefit plall, tllell the amollllt of mOlley to be 
eqllaled to a offense mIlle ill the property table would be $1,000,000, the mille of 
tIlL' lOUd, mIller thall $10, 000, the ("'IOWlt of the kickback. 
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PART F· OFFENSES INVOLVING FRAUD AND DECEPTION 

18 U.S.C. §§ 285 - 291 
18 U.S.C. § 371 
18 U.S.C. §§ 656, 659 
18 U.S.C. §§ 1001- 1030 
18 U.S.C. §§ 1341 - 1344 
Also See Statutory Index 

INTRODUCTION 

The base offense value for the fraud guidelines is determined by 
fundamental variables relating to single or multiple transactirns and 
victims. Specific offense characteristics are then applied to reflect 
aggravated deceptive and fraudulent conduct and victim imp"J.ct. 

The fraud section does not link offense characteristics to specific 
statutes. Most fraud statutes contain general language that applies to a 
broad range of offenses of widely varying severity. For example, the mail 
and wire fraud statutes, 18 U.S.C. §§ 1341 and 1343, apply to any person 
who devises or intends to devise a scheme or artifice to defraud by use of 
false or fraudulent pretenses, representations, or promises in order to 
obtain money or property. By application of the statute, a mail. order 
scheme to defraud an individual of $50 would constitute the same violation 
or offense as a multi-million dollar false billing scheme victimizing 
businesses nationwide. In order to differentiate among fraud offenses, the 
guidelines specify characteristics of the conduct and impact of these 
offenses on victims. For example, a violation of the mail fraud statute 
might be covered under a combination of several specific offense 
characteristics. 

Some of the statutes to which Part F applies are referred to in the 
commentary on specific offense characteristics. While these guidelines are 
designed primarily for the fraud statutes, they may also relate to fraud 
involving specific statutory violations addressed elsewhere m the 
guidelines, such as securities and taxation. 

Property Table for Fra).ld Offenses. Part F includes a table for 
property gained or lost through fraud offenses. The cumulative property 
loss or gain (whichever is higher) associated with the offense is treated as 
a general aggravating characteristio to be added to the basI', offense value. 
The table has been structured to add minimal offense values where the 
gain or loss is relatively low, The increasing offense v&lues for losses or 
gains exceeding $20,000 recognize increased financial injury to the victim 
or victims and the higher level of planning and scphistication generally 
involved in financially successful fraudulent conduct. 

The property table is based on actual gain or loss only. Many fraud 
schemes have a greater potential impact than the actual loss or gain. 
However, the guidelines partially compensate for this by using higher 
offense values for more aggravated conduct. 
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Multiple-Count Indictments. Ongoing fraud usually results in mUltiple 
count indictments. For example, mail and wire fraud schemes, check kiting, 
misapplication of bank funds, credit card fraud, and government program 
fraud generally involve multiple transactions. By using a modified real 
offense sentencing approach, aggravated criminal conduct and victim impact 
are captured without aggregating offense values for each count. However, 
the cumulative loss or gain produced by a common scheme or course of 
conduct shall be used in applying the Property Table for Fraud Offenses. 

If the offender was convicted of other criminal offenses committed in 
the course of a fraudulent scheme, the offense values generated by those 
offenses are governed by the guidelines relating to the other criminal 
conduct. The offense values generated by other criminal offenses shall be 
added to the offense values for the fraud: For example, if the offender 
engaged in a scheme to defraud an insurance company by burning an 
insured building, the offense values flowing from the arson would be added 
to those generated by the mail fraud scheme. If the offender was 
convicted of failure to report income from a fraudulent scheme on a 
federal tax return, the applicable guideline prOVISIons for off:mses 
involving taxation would be. applied to determine the offense value to be 
added to that generated by the fraud itself. 

If, in the same cas~, the offender was convicted of other fraud 
offenses that were not part of an ongoing scheme or course of conduct, 
the offense values generated by the other fraudulent offenses would be 
treated cumulatively. For example, if a bank officer or teller embezzled 
money from two prior employer-banks, the sanction units for the separate 
series of transactions would be treated cumulatively. If an offender 
engaged in a boiler room fraud by selling non-existent shares in precious 
metals futu~es, and was also convicted of submitting a fraudulent loan 
application to a federally insured ban~, the offense values flowing from 
these fraudulent schemes would be treated cumulatively and added 
together. 

§F21l. Fraud and Deception. The base offense value for criminal conduct 
constituting fraud or deception is determined as follows: 

1. If the fraud consisted of a single occurrence or transaction and 
did not involve mQre than one victim, the base offense value is 
6. 

2. If the fraud consisted of more than one transaction or 
occurrence and did not involve more than one victim, the base 
offense value is 8. 

3. If the fraud consisted of a scheme or artifice to defraud more 
than one victim, the base offense value is 12. 
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a. Specific Offense Characteristics 

1. If the offender obtained money, property, services, or any other 
thing of value, by falsely representing that he/she was acting on 
behalf of a charitablel educational, or religious cause or 
organization, or on behalf of a government or law enforcement 
agency, adci4 to the base offense value. 

2. If the offense involved the concealment of illicit gains or 
transactions by use of accounts or transactions outside the 
United States, add 6 to the base offense value. 

3. If the offender knowingly violated a judicial or administrative 
order or decree by the fraudulent conduct, add 6 to the base 
offense value. 

4. If the offender defrauded a VIcl1m or victims knowing that the 
victim or victims were vulnerable to the offense because of age, 
physical or mental condition, or similar characteristics, add 8 to 
the base offense value. 

5. If the offense caused one or more victims to sustain a 
substantial loss relative to income or assets, add 8 to the base 
offense value. 

6. If the offense potentially endangered the health or safety of a 
person or the general public, add 10 to the base offense value. 

7. If the offense involved .a breach of a fiduciary duty or 
professional trust, add 10 to the base offense value. 

8. If the offense involved a breach of a public trust, add 12 to the 
base offense value. 

9. If the offense involved property loss to the victim(s) or gain to 
the offender, then refer to the Property Table for Fraud 
Offenses and add the offense value for the loss or gain, 
whichever is greater, to the total offense value for the 
fraudulent conduct. 

b. Cross-References 

1. If any victim suffered psychological injury as a direct result of 
the offender's conduct, add the appropriate offense value from 
Part A, Offenses Involving the Person. 
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PROPERTY TABLE FOR F'B...A.UD OFFENSES 

Dollar Loss or Gain 

$5,000 or less 
$5,001 - $1.0,000 

$10,001 - $15,000 
$15,001 - $20,000 
$20,001- $50,000 
$50,001 - $100,000 

$100,001 - $250,000 
$2.50,001 - $1,000,000 

$1,000,001 - $2,000,000 
$2,000,001 - $5,000,000 
$5,000,001 - $25,000,000 

over $25,000,000 

Base OtYellse Value 

Base Offense Value 

CQ!l1Jl1entarv 

2 
4 
5 
6 
8 

10 
14 
18 
24 
36 
48 
60 

O\'cn'iew. 17le base offense values a''(stinguish between fraud offenses involving 
single and multiple transactiolls or occurrences and victims. 17zese altemative base 
offellse values are mutually exclusive. 17le provision that most accZlrately describes 
the offellse shall be applied as the base offense value. All additional specific offense 
characteristics and cross-referenced aggravating factors are LIdded to the appropriate 
base offense vallie. 

For purposes of the fraud gllideline:.~ a "transaction" is a fraudulent act, such 
as making a misleading or false statement or llsing a false pretense. 17le commission 
of a jurisdictional act, such as a mailing or all interstate telephone call, is not a 
"transaction. " 

1. Single Transaction. 17le lowest offense value level for the fraud guidelines is 
attributed to fraud involving a single occurrence or transaction that does not involve 
multiple victims. 17lis low base line value would be applied to conduct such as the 
following: 

a. All offender knowingly makes false statements on an application for a 
federally guaranteed student loan (18 U.S.c. § 1001). 

b. All applicant knowingly makes a false or inflated claim for benefits 
under a federal program (18 U.S. C. § 287). 

C. All offender uses a counterfeit or altered certificate of deposit to 
pledge as collateral for a loan from a federally insured savings and 
loan institution (18 U.S.c. § 1014). 
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2. Multiple Transactions. This factor applies to two or more transactions that 
do not involve multiple victims. A minimal increase in base offense value is given 
the offender who engages ill multiple transactiolls. While repeated fraudulent 
cOl/duct walTalllS some increase in the offense vallie, the application of specific 
offense characteristics captures the aggravating characteristics and victim impact of 
the offense. This approach takes illto consideration the possibility that an offellder 
who engages ill ollly one offense may be far more culpable and cause more 
significant haml than an offender who engages in several fraudulent transactions of 
a relatively insignificant nature. 77le following is an example of the conduct to which 
this factor applies: 

A testing laboratory provides the offellder, a defense contractor, with a 
certification falsely representing that voltage regulators manufactured by 
the contractor confomz to govemment specifications. 77ze defense 
contractor thereafter uses tlze fraUdulent certification to obtain contracts 
and to provide defective, substandard voltage regulators to variolls United 
States and foreign military agencies (18 U.S.c. §§ 371, 1001, 1341). 

3. Multinle Victims. 77le guidelines specify higher offense values for all 
lIIultiple victim offenses without creating distinctions based upon the numbers of 
victims involved. Aggravated victim impact and property loss factors reflect the scale 
of the offense and its cumulative impact on victims. 

Examples of the conduct to which this factor applies include the following: 

a. An offender conducts a deceptive advertising campaign that induces 
victims to send money for non-existent goods or services (18 U.S.c. § 
1341). 

b. An offender conducts a "boiler room" operation by making interstate 
telephone calls inducing victims to invest in non-e.xistent commodities 
futures (18 U.S.c. § 1343). 

SI'('ciOc Oaells£' Characteristics 

1. False pretenses tnvolving charitable callses and govemmen! agencies. This 
factor applies to offenders who take advantage of victims' tntst in govemment or 
law enforcement agencies or their generosity and charitable motives. Taking 
advantage of a victim's self-interest does not mitigate the seriollsness of fraudulent 
conduct. However, offenders who exploit victims' charitable impulses or tnts! in 
govemment create particular han1l. 

Examples of conduct to which this factor applies include the followillg: 

a. A grOllp of offenders solicit by mail contributions to a non-e.xistellt 
famine relief organization (18 U.S.c. § 1341). 

b. An offender diverts donatiolls for a religiously affiliated school by 
mail solicitations to church members ill which size falsely claims to be 
a fill I draiser for the school (18 U.S.c. § 1341). 
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c. Three offenders conduct a lalld swindle in wllicll one offellder 
m isrepresell ts to victims that he/she is all employee of the Tennessee 
Valley Authority and that the victim's land is to be seized by 
eminent domain so that T.VA. can dam a nearby river. ShOltly 
thereafter, a co-conspirator approaches the victim and offers to buy 
the land at a distress price. The victim agrees to sell, alld the third 
offender assists ill conducting tile transaction. Some of the 
arrangements for the sale are made by mail (18 U.S. C. § 1341). 

d. An offender gains access to a federal agency's records. Posing as a 
federal debt collection agent, he/she mails notices to the victim 
threatening legal action' if a substantial payment is not made 
immediately. The offender then appears in persoll to collect payment 
(18 U.S.c. §§ 912, 1341). 

2. Transactions and accollnts outside tlte United States. Offenses that illvolve 
manipulation of transactions or accounts outside the United States to conceal illicit 
profits and criminal conduct entail a particularly high level of sophisticatioll and 
comple:dty. These offenses are difficult to detect, alld require costly investigations 
and complex prosecutions. Diplomatic processes often must be used to secure 
testimony alld evidence beyond the jurisdiction of United States courts. The offense 
value reflects the need to deter and Pllnish this fonn of sophisticated conduct. 

Examples of conduct to which this factor applies include the follOWing: 

a. A bunk officer conceals the proceeds of unsecured loalls that he/she 
has fraudulently diverted to himself by transferring the funds under 
an assumed name to accounts ill the Cayman Islands (18 U.S.c. §§ 
656, 1343). 

b. A party official deposits illegal campaign contributions in Swiss bank 
accounts to conceal the SOUrce and amount of mOlley a public figure 
receives from a narcotics organization (18 U.S.C. §§ 371, 1001, 1343, 
1952). 

c. A brokerage house computer progranuner transfers fUllds diverted 
from a pellsion ftmd investmellt account to a Calladiall bank accollnt 
in a relative's name (18 U.S.c. §§ 1030, 1343,2314). 

3. Violation of judicial or administrative order or de,.cree. TIle offender who 
has been subject to civil or administrative proceedings for the same or similar 
fraudulent conduct demonstrates aggravated criminal intent and is deserving of 
additional punishment for not confomling with the requirements of judicial process or 
orders issued by federal, state, or local administrative agencies. If it is established 
that an entity the offender controlled was a party and the offender had knowledge 
of the prior decree or order, this provision applies even if the offender was not a 
specifically named party ill that prior. For example, all offender whose business had 
been previously enjoined from selling a dangerolls product, but who was engaged ill 
fraudulent conduct to sell the product anyway, would be subject to this provision. 
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4. Vulnerable victlms. This factor applies to offenders who intentionally 
exploit vulnerable victims. The offense value reflects the higher degree of moral 
culpability involved. 77lis factor applies only if the characteristic rendered a victim 
vulnerable to the specific offense. 

Er.amples of the conduct to w{zich this factor applies include the following: 

a. Offenders sell bogus cures for cancer to teml ill ally ill victims 
(18 U.S.c. § 1341). 

b. A salesperson sells multiple insurance policies to victims who are not 
able to understand the temls of their policies (18 U.S. C. § 1341). 

c. An offender solicits advance employment fees from poor or 
unemployed victims for 1I01l-existent jobs (18 U.S.C. §§ 1341, 1343). 

5. SlIbstantial loss. This factor applies to any offense in which a victim's 
assets or income were substantially affected by the fraudulent conduct. Application 
of this factor does not require that (l victim become insolvent or be forced into 
bankruptcy as a direct result of the offender'S conduct. Examples of substantial loss 
would illclude the loss of a major portion of the victim's savings, loss of eqllity in a 
residence due to a second mortgage, or the incurring of indebtedness as a direct 
reslllt of the offender's fraUd. 

This factor also recognizes that fraud offenses may have a substantial impact 
Oil organizational or institutional victims, such as callsing a business to become 
insolvent or a bank to fail. 

6. Risk to health or safety. 77lis characteristic applies to fraud that creates a 
danger to the health and safety of individuals or the general public. 

Kramples of offenses to which this factor applies include: 

a. A bllsinessman hires someone to commit arsOIl for profit ill an 
insurance fralld scheme. The lives of occupants of neighboring 
bllildings are placed at risk and two firefighters are seriol/sly hurt in 
the fire (18 U.S.c. § 1341). 

b. A defense contractor fraudulently provides the Air Force with 
defective parachute cord not cOllfomling to govemment and contract 
specifications (18 U.S.c. §§ 1001, 1341). 

c. A chemical manufacturer fails to disclose to 
Administration the carcinogenic effects of a 
laboratory animals (18 U.S.C. §§ 1001, 1341). 

the Food and Drug 
dntg in tests 011 

d. A cardiologist perpetrates a Medicare fraud scheme, receiving 
kickbacks from a medical supply mamlfacturer for llsing that 
company's pacemakers and peifomrs llIl/1ecessary pacemaker implallts 
(18 U.s.c. §§ 371, 1341). 
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17lis factor also applies to mail frallds involving medical or cosmetic products 
where use is dangerous to health, slIch as "cures" for cancer that delay the victim's 
seeking appropriate medical care, treatments for baldness causing serious skin 
damage, or heal/II-threatening diet products (18 U.S.c. § 1341). 

Physical injury need not actually occur for application of this special offense 
characteristic. However, physical IIlJllry does occasionally result from fraudulent 
condllct. The Commission cannot adequately consider or predicate guidelines based 
lIpon such lInique cases. 17zerefore, a sentence exceeding the guidelines may be 
wamlllted in these llllusllal cases. 

7. Brf.'ach of professional tntst or fidllciaO' dUN. Many of the most seriolls 
fraud offenses are facilitated by a breach of a fiduciary or professional tnlst. 
E\1)loiting a confidential or fiduciary relationship to defralld others is treated as a 
relatively severe aggravating factor becallse of the basic public policy and societal 
interests involved. Deterrence and just punishment are important considerations in 
sentencing an offender who abuses a position of tnlst. 

Ewmples of conduct subject to this provision are: 

a. An executor of an estate converis liquid assets of the estate to his 
own lise by transfers to his personal investment account in another 
state (18 V.S.c. § 1343). 

b. An attorney advises a client to invest in an out of state recreational 
land del'elopment project; but the attorney conceals from the client 
!lis own financial interest in the project and that most of the client's 
"investment" will go directly to an out of state business control/ed by 
the attorney (18 U.S.c. § 1341). 

8. Breach o[ public tnlst. Comlption by a public official is a substantial 
agr:ravatillg factor because of the haml done to the integrity of public institutions 
and the .loss of public confidence that results. 

An C),:ample of conduct subject to this prm,ision is: 

a. A municipal couri judge signs bail release fonns that are then mailed 
to attomeys who give the judge cash payments from the released bail 
money (18 V.S.c. § 1341). 

Cros\'-Re[('rellce.~ 

PsYchological injury. Fraud can cause significant psychological injury to 
victims, both because of the sense of personal betrayal that accompanies many crimes 
against individuals alld because of stress resulting from financial difficulties. 171 is 
provIsion is applicable to condllct that causes psychological injury as defined ill 
Part A, Offenses Involving the Person. 

The following is an example of the aggravated psychological stress to which 
this factor applies: 
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a. In all advance fee scheme, an oJfender fraudulently obtaills mOlley by 
promising to file reparations claims against the Federal Republic oJ 
GennallY 011 behalf of Nazi concentration camp survivors. The 
oJJender requires the victims to prepare and submit chronologies of 
their experiences ill concentration camps, inclUding physical abuse, 
medical e.xperimentation and the murder of family members (18 U.S.c. 
§ 1341). 
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PART H - OFFENSES INVOLVING INDIVIDUAL RIGHTS 

1. OFFENSES INVOLVING CIVIL RIGHTS 

§H211. 

18 U.S.C. § 241 
18 U.S.C. § 242 
18 U.S.C. § 245 
18 U.S.C. § 246 
18 U.S.C. § 1231 
42 U.SC. § 3631 

Also See Statutory Index 

Intcd'ering with Civil Rights. The base offense value is 6. 

a. Specific Offense Characteristics 

1. If the offender conspired to injure, oppress, threaten, or 
intimidate any citizen in the free exercise or enjoyment of any 
civil right, add 12 to the base offense value. 

2. If the offender and at least one other person went in disguise 
on the highway or on the premises of another with intent to 
prevent or hinder the exercise of any civil right, add 12 to the 
base offense value. 

3. If the offender acted under color of law but not in a conspiracy 
with others, add 6 to the base offense value. 

b. Cross-References 

1. If the violation involved death or physical injury, add the 
appropriate offense value from Part A, Offenses Involving the 
Person. 

2. If any victim suffered psychological injury, add the appropriate 
offense value from Part A, Offenses Involving the Person 
(Psychological Injury). 

3. If the violation involved damage to or taking of property, add 
the appropriate offense value from Part B, Offenses Involving 
Property. 

Commentary 

This section refers to violations of civil rights or privileges secured lmder the 
COllstitution or laws of the United States proscribed by 18 U.S.c. §§ 241, 242, 245, 
alld 246, alld 42 U.S.c. § 3631. For offenses involving political rig/rts, see Sl/bpari 2 
of this Pari. Of tell, a violatioll of this provisioll will include all offense from Pari A 
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(Offellses IlIvoMllg the Persall) or Part B (Offenses Illvolvillg Property). 
COllsUIt those sectiolls and add the applicable offellse values. 

If so, 

These offellses may involve property damage, assaults, alld homicides. Such 
ullderlyillg conduct is so seriolls that it must be cOllsidered as the mas! significant 
factor ill pUlIishillg the offender. Yet tlte fact that a person's civil rigltts have been 
violated is somethillg more than a jurisdictiollal issue. Federal constitutiollal and 
statutory rights have real value, although it is a difficult task to quantify or 
distinguish amollg them for sell ten cing purposes. 

The specific offellse characteristics represent Congressional illtent to punish 
more serously those civil rights violators who act ill concert with others or wear a 
disguise. In addition, a violation committed by all offender actillg ullder color of law 
should be aggravated. 

§H212. Transporting Strikehrenkers. The base offense value is 6. 

!t. Cross-References 

1. If the violation involved death or physical injury, add the 
appropriate offense value from Part A, Offenses Involving the 
Person. 

2. If any victim suffered psychological injury, add the appropriate 
offense value from Part A, Offenses Involving the Person 
(Psychological Injury). 

3. If the violation involved damage to or taking of property, add 
the appropriate offense value from Part B, Offenses Involving 
Property. 

Commentary 

This section refers to the offense of transporting strikebreakers or interstate 
traveling of strikebreakers, conduct proscribed by 18 U.S.c. § 1231. 

This offense is treated under Part H, Offenses Involving Individual Rights, 
becallse the right to strike is a federally protected right. 

,.. ,.. ,.. ,.. ... 
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2. POLITICAL RIGHTS OFFENSES 

§H221. 

2 U.S.C. § 437g( d) 
18 U.S.C. § 241 
18 U.S.C. § 242 
18 U.S.C. § 597 
18 U.S.C. § 601 
42 U.S.C. § 1973i 

Also See Statutory Index 

Obstructing an Election or Registration. The base offense value is that 
determined below. 

1. If the obstruction occurred by use or threat of force against person 
or property. the base offense value is 18. 

2. If the obstruction occurred by forgery, fraud, theft, or deceit (except 
as provided in 4), the base offense value is 12. 

3. If the obstruction occurred by offering, glvmg, or agreeing to give 
anything of value to another person, or a member of that other 
person's immediate family, for or because of that person's voting, 
refraining from voting, voting for or against a particular candidate, 
or registering to vote, the base offense value is 12. 

4. If the offender a) solicited, demanded, accepted, or agreed to accept 
anything of value for or because of his or her voting, refraining from 
voting, voting for or against a particular candidate, or registering to 
vote, b) gave informD.tion that he/she knows to be false, to establish 
his or her eligibility to vote, or c) voting more than once in a 
federal election, the base offense value is 6. 

ll. Specific Offense Characteristics 

1. If the offense involved 20 or more voters, ballots, or 
registrations, add 6. 

2. If the offense involved glVlng information that the offender 
knows is false to an election examiner or hearing officer, or 
knowingly and willfully concealing a material fact from an 
election examiner or hearing officer, add 6. 

b. Cross-References 

1. If the violation involved death or physical injury, add the 
appropriate offense value from Part A, Offenses Involving the 
Person. 

2. If any victim suffered psychological injury, add the appropriate 
offense value from Part A, Offenses Involving the Person 
(Psychological Injury). 
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3. If the violation involved damage to or taking of property, add 
the appropriate offense value from Part B, Offenses Involving 
Property. 

Commentary 

This section refers to conduct proscribed by 18 U.S.C. §§ 241, 242, 245(b)(1)(A), 
592, 593, 594 and 597, and 42 U.S.c. §§ 1973 iCc), 1973i(d) and 1973i(e). 

Sections H221-H229 deal with violations of political rigMs. These sections are 
different from the COli duct involved ill §H211 in that, wllile the underlying conduct 
here may appear to be quite trivial and /ulnllless, the ill terference with political 
process is significant. For instance, the registrar of voting may deliberately deprive 
all individual of his or Iter right to vote by "losing" a piece of paper. While some 
emphasis is given to the manner ill which tha right is deprived, a someWhat greater 
emphasis is given to the scope of the sclleme. Evidence of unlawful COli duct 
involving 20 or more voters is indicative of a very widespread scheme, warranting 
significant enhancement of the offense vallie. 

Aggravating factors also are provided for three major ways of obstructing an 
election: by force, by deceptive or dishonest conduct, or by bribery, with the most 
severe sanction being applied to lise of force. If the use of force results in personal 
injury or property damage, the applicable sections should be consulted and 
appropriate offense values added. 

A distinction is made between those who are seeking to obstmct all election 
and those who are allowing their individual votes to be comlpted. While the latter 
conduct is illegal, it may be viewed as the lesser of wrongs and may be less 
deterrable. Persons who direct others to engage ill comlptive conduct will lzave 
their sentences further enhanced by reference to the provisiolls in Chapter Three, 
Part A, Role in the Offellse. 

§H222. Interfering with a Federal Benefit for a Politknl Purpose. 
offense value is 6. 

a. Specific Ofl'ense Characteristics 

The base 

1. If the conduct involved 20 or more votes, ballots, or 
registrations, add 6. 

Commel/fary 

This section refers to conduct proscribed by 18 U.S.C. §§ 595 alld 598. 

The section follows the general scheme of llle previous section by placillg 
special emphasis 011 the scope of the scheme. There are 110 special aggravating 
factors for tile means llsed to implement the scheme sillce tile means tlwlllseives are 
ve!)! limited alld described by the IIllderlyillg statutes. 
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§H223. Misusing Authority Over Personnel for a Political Purpose. 
offense value is 6. 

a. Cross-references 

The base 

1. If the conduct adversely affected an individual ill his/her 
employment, add 6 to the base offense value. 

Commentary 

17lis sectioll reJers to COli duct proscribed by 18 U.S. C. § 606. 

17,e section aggravates the ofJense value ill a case where the misuse of 
persollilel involves all actual loss of employment, compensation, or position. A 
promise of promotion, actual promotion, or mere threat oj adverse action are treated 
less severely. 

§I-U24. 

§H225. 

Unlawfully Soliciting a Political Contribution or Making an Unlawful 
Political Contribution as a Federal Public Servant, or Soliciting or 
Receiving a Political Contribution in a Federal Building. The base offense 
value is that determined below. 

a. Specific OlTense Characteristics 

1. If the offender was a public servant who unlawfully solicited a 
political contribution from another person known to be a public 
servant or soliciting a political contribution in a federal 
building, the base offense value is 4. 

2. If the offender was a public servant who unlawfully made a 
political contribution, the base offense value is 3. 

3. If the offender unlawfully received a political contribution In a 
federal building, the base offense value is 2. 

Making. Receiving, or Failing to Report an Excess or Otherwise Unlawful 
Campaign Contribution or Expenditure. The base offense value is 6. 

Commentary 

17wse two sections (§H224 and §H225) reJer to basically regulatory oJJenses. 
Guideline §H224 covers conduct proscribed by 18 U.S.c. §§ 602, 603 and 607. 17zese 
statutes are primarily intended to protect the Jederal civil service from oll-the-job 
political pressures. Minor distinctions are made in the guideline between civil 
servants who solicit other civil servants (the Jonn most likely to be coercive), civil 
servants who make a contribution in a Jorbidden place, alld other persons who 
collect the contribution in the wrong place. 
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Guideline §H225 pertains to knowing and willful conduct proscribed by 2 U.S. C. 
§ 437g( d), regulatory offenses Zlnder the Federal Election Campaign Act. 

§H226. Polling Armed Forces. The base offense value is 6. 

Commentary 

This section refers to conduct proscribed by 18 U.S.c. § 596. The pwpose of 
the statute is to protect the right to vote by secret ballot among members of the 
Amled Forces. 

§H227. Promise of Appointment. Employment. or Other Benefit for Political 
Activity. The base offense value is 6. 

Commentary 

This section refers to conduct proscribed by 18 U.S.c. §§ 599 and 600. The 
purpose of the statutes is to prevent the "buying" of votes or political support 
throllgh promises of future federal employment, appointment, or other federal benefit. 

§H228. Deprivation of Employment or Other Benefit for Political Contribution. 
The base offense value is 6. 

Commentary 

This section refers to conduct proscribed by 18 U.S.c. § 601. 

The converse of §H228, this guideline covers the deprivation of or threat to 
deprive federal employment or other federal benefits ill order to gain a political 
contriblltiOIl. 

§H229. Solicitation From. or Disclosure of Names of. Persons on Relief. The base 
offense value is 6. 

Commentary 

This section refers to conduct proscribed by 18 U.S.c. §§ 604 and 605. The 
purpose of the statutes is to protect recipients of federal unemployment, welfare, alld 
similar benefits from the solicitation of political contributions. 

* * * * * 
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3. PRIVACY AND EAVESDROPPING OFFENSES 

§H231. 

§H232. 

§H233. 

18 U.S.C. § 1702 
18 U.S.C. § 1905 
18 U.S.C. § 2511 
18 U.S.C. § 2512 
18 U.S.C. § 331 
21 U.S.C. § 842 
47 U.S.C. § 605 

Eavesdropping. The base offense value is 6. 

a. Specific Offense Characteristics 

1. If the purpose of the conduct was to facilitate another offense, 
add 6, or the offense value from the applicable section for the 
conduct attempted or completed, whichever is greater. 

2. If the purpose of the conduct was political gain, or economic 
gain other than in a domestic dispute, and is not covered by 
a.l. above, add 6 to the base offense value. 

Manufacturing or Trafficking in an Eavesdropping Device. 
offense value is 6. 

a. Specific Offense Characteristics 

The base 

1. If the offense involved more than 25 eavesdropping devices, add 
12 to the base offense value. 

2. If the offense involved more than six but not more than 
twenty-five eavesdropping devices, add 6 to the base offense 
value. 

Possessing an Eavesdropping Device. The base offense value is 4. 

Commentary 

These three sections refer to eavesdropping or conduct that facilitates 
eavesdropping. 

If the offense involves actual eavesdropping, 
motivation behind the eavesdropping. The motivation 
obtain infonnation in domestic disputes to attempts at 
of sanctions is appropriate. The distinctions made, 
condtlc~ and conduct motivated by the expectation 
cover a reasonable portion of the sentencing range. 
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Section H231 refers to conduct proscribed by 18 U.S.c. § 2511 and 47 U.S.c. § 
605. If the conduct is intended to facilitate the commission of another offellse, the 
base offense value is increased by 6 or the offense value applicable to the other 
offense committed or attempted, whichever is greater. If the purpose of the conduct 
is political or economic gain but the conduct does not amount to the facilitation of 
another offense, then the base offense value is 12. Otherwise, a base offense value 
of 6 is assigned this conduct. 

Section H232 refers to conduct proscribed by 18 U.S.c. § 2512 covering the 
making and selling of illegal eavesdropping devices. The offense value is enhanced 
according to the scope of the scheme. The persoll wllo makes a device at home and 
sells it to a neighbor receives a lesser sanction than an offender who is in the 
business of manufacturing or selling illegal eavesdropping devices. 

Section H233 is the least serious offense ill this series. It is merely 
preparatory to eavesdropping and represents no offense other than a potential one. 
Thus, it is assigned a lower offense value. 

§H234. 

§H235. 

Obstructing Correspondence. The base offense value is 6. 

a. Cross-References 

1. If the purpose of the conduct is to facilitate the commission of 
another offense, consult the corresponding guideline section and 
add the appropriate offense value. 

Revealing Private Information Submitted for a Government Purpose. The 
base offense value is 6. 

a. Specific Offense Characteristics 

1. If the offense was committed for political or economic gain or 
for the purpose of obstructing a governmental function, add 6 to 
the base offense value. 

Commentary 

Sections H234 and H235 involve additional privacy protections and related 
criminal conduct. 

Section H234 pertains to the unlawful intercepting of correspondence, conduct 
proscribed by 18 U.S.c. §1702. While this conduct often involves theft from the 
mails, it is not necessary that theft be involved. Misrouting or other fonns of 
delaying delivery are also covered. In addition, the underlying statute specifically 
criminalizes efforts to pry into the secrets of others. The offense value is enhanced 
when the purpose of the offense is to aid in the commission of another offense. 
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Section H235 refers to conduct proscribed by numerolls statutes, including: 
18 U:S.c. §§ 1902, 1904, 1905, 1906, 1907, 1908; 7 U.S.c. §§ 472, 608(d), 2105, 2157, 
2276, 2619, 2623, 2706(c), 2904, 3204, 4307, 4504(k), 4534(c), 4810(c), 4908(c),' 
13 U.S.c. § 214,' 21 U.S.c. § 842; 26 U.S.c. § 7213(a)(1); 42 U.S.c. §§ 2000g-2, 2181. 

Section H235 deals with a sensitive area. Valuable infonnation (trade secrets, 
crop reports, and so forth) is given to the govemment with an understanding that it 
will be kept confidential. This information is often vital to the operation of the 
govemmellt and business. III order to protect the flow of such infomwtioll, it is 
lIecessary to punish alld deter unlawful disclosures. While the base offense value is 
6, if the aggravating factor of monetary or political gain is present, the conduct will 
be punished at a higher level. 
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PART K - OFFENSES INVOLVING PUBLIC ORDER AND SAFETY 

1. EXPLOSIVES OFFENSES 

§K2ll. 

18 U.S.C. § 32 
18 U.S.C. § 34 
18 U .S.C. § 35 
18 U.S.C. § 842 
18 U.S.C. § 844 
26 U.S.C. § 5685 

Failure to Report Theft of Explosives 

a. Cross-References 

1. Treat this violation as a false statement and use the appropriate 
offense value from Part F, Offenses Involving Fraud and 
Deception. 

Comm ell tmy 

TJlis section refers to conduct proscn'bed by 18 U.S.c. § 842(k). 
involved is generally in the nature of a regulatory violation. 

Conduct 

§K212. Improper Storage of Explosives. The base offense value is 6. 

a. Cross-References 

1. If the violation resulted in death or physical injury, add the 
appropriate offense value from Part A, Offenses Involving the 
Person. 

2. If the property of another was damaged or destroyed, add the 
appropriate offense value from Part B, Offenses Involving 
Property. 

3. If the violation involved stolen explosives, add the appropriate 
offense value from Part B, Offenses Involving Property. 

4. If the violation involved a false statement or document, add the 
appropriate offense value from Part F, Offenses Involving Fraud 
and Deception. 
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Commentary, 

Tllis section refers to COJlduct proscribed by 18 U.S. C. § 842(j). 

Although the conduct involved is generally in the natllre of a regulatory 
violation, where death or damage to property results from improper storage of 
explosive materials, such injuries are cross-referenced. (In stich cases, the offense 
of conviction will usually be based upon the resultant injuries rather than a violation 
of 18 U.S.C. § 842(j). However, the regulatory violation would be appropriate for 
sentencing consideration.) 

In cases in which a false statement or record is used to cOllceal a theft of 
explosives, the conduct is cross-referenced to Part F, Offenses Involving Fraud and 
Deception. 

§K213. Unlawfully TI'uflicking In. Receiving. or Transporting Explosives. The base 
offense value is 6. 

a. Specific Offense Characteristics 

1. If the offender was a person prohibited by federal, state, or 
local law from possessing explosives, or if the offender 
knowingly distributed explosives to such person, add 24 to the 
base offense value. 

b. Cross-References 

1. If the violation involved stolen explosives, add the appropriate 
offense value from Part B, Offenses Involving Property. 

2. If the violation involved a false statement or document, add the 
appropriate offense value from Part F, Offenses Involving Fraud 
and Deception. 

Commentary, 

This section refers to variolls fonns of conduct proscribed by 18 U.S.c. § 842. 

Many of the violations involved are il1 the nature of regulatory violations 
pertaining to Iicellsees, or persons otherwise lawflll(v involved in transactions. Such 
persons are a potential source for explosive materials and represent a substaJltial 
danger to public safety il1 instances where they knowingly supply explosives to 
prohibited persons, or o/fer a market in stolen materials. Therefore, the base 
'penalty in such instances is substantially enhanced. By the tenns of 18 U.S.c. § 842, 
the knowledge of offenders may be actual or constntctive. 
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§K214. Threats Involving Explosives. If the violation involved a threat or a 
maliciously false communication, the base offense value is 12. 

Commentary 

This section refers to conduct proscribed by 18 U.S.C. § 844(e). Threats 
involving explosives arer by their nature, likely to be treated with seriouslless alld 
may interfere with or impair public or private activities. Under 18 U.S.c. § 844(e), 
the potential maximllm penalty for threats is five years, one-half the potential 
maximllm tell-year penalty where the act is attempted or completed. The base 
offellse vallie for sitch threats is set at olle-half the mIll/mum offense value 
detennined ill Part B, Offenses Illvolving Property, where property is actually 
destroyed by fire or explosives. 

§K215. Unlawfully Possessing an Explosive in a Govel'nment Building. The base 
offense value is 12. 

a. Cross-References 

1. If the violation involved stolen explosives, add the appropriate 
offense value from Part B, Offenses Involving Property. 

Commentary 

17iis section refers to conduct proscribed by 18 U.S.c. § 844(g). 

Possession of explosives in a goven/ment building can rarely be inadvertent or 
for reasons of personal security. 17le Commission considers this violation to 
constitute a substantial danger to public safety even though the statutOlY ma.timum 
prison ten1l is one year. 

§K216. Carrying or Attempting to Carry. or Placing an Explosive or Destructive 
Device. Firearm, or Dangerolls Weapon Aboard an Aircraft 

If the conduct involved: 

1. an explosive, destructive device, or incendiary device, the base 
offense value is 24. 

2. a loaded firearm or an unloaded firearm and ammunition for such 
firearm, the base offense value is 12. 
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3. any other firearm or other dangerous weapon, the base offense value 
is 6. 

n. Specific OlTtmse Charactel'istics 

1. If the violation was committed willfully and without regard, 
or with reckless disregard for human life, and the conduct 
involved: 

A. an explosive or destructive device, add 48 to the base 
offense value. 

B. a loaded firearm or an unloaded firearm and 
ammunition for such firearm, add 36 to the base 
offense value. 

C. any other firearm or dangerous weapon, add 24 to the 
base offense value. 

b. Cross-References 

1. If the violation resulted 
the appropriate offense 
Involving the Person. 

in death or physical injury, add 
value from Part A, Offenses 

2. If any victim suffered psychological injury, add the 
appropriate offense value from Part A, Offenses Involving 
the Person (Psychological Injury). 

3. If property was damaged, destroyed, or taken, add the 
appropriate offense value from Part B, Offenses Involving 
Property. 

4. If the violation involved stolen explosives, firearms, or 
destructive or incendiary devices, add the appropriate 
ofi,ense value from Part B, Offenses Involving Property. 

Commentary 

Tltis sectiOIl refers to conduct proscribed by 18 U.S.c. §§ 32, 33, alld 49 U.S.c. 
§ 1472(1). 

TIle possession of e.\plosives or destntctive or ill cell diary devices while aboard 
or attemptillg to board all aircraft can never be justified. Possession of such items 
cOllstitutes a substalltial dallger to public safety alld to commerce. A base pellalty is 
therefore established to serve purposes of deterrellce alld ill capacitation. III COlltrast 
to e.rplosives, jireamls are III ore likely to be possessed for purposes of persollal 
security. Nevertheless, cOllcems for public safety, as well as the notice that is 
routillely provided to potelltial violators, warrallt substalltial pellalties. 
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§K217. Shipping. Transporting or Receiving an Explosive with Knowledge or Intent 
that it be Used to Injure Persons or Property. If the felonious purpose 
was completed, the base offense value is the value for such completed 
conduct. Otherwise, the base offense value is 18. 

a. Cross-References 

1. If the violation involved stolen explosives, add the appropriate 
offense value from Part B, Offenses Involving Property. 

Commentary 

Tltis section refers to conduct proscribed by 18 U.S. C. § 844( d). 

Conduct IInder this section may involve cases ill wlzich offellders lise e.\plosives 
feloniously, in which instances there should IIOt be a double coullting with tile 
offense vallie under §K218. Conduct lInder this section may also involve cases in 
which offenders knowingly aid, abet or otherwise assist in the feloniolls use of 
e.rplosives througll trallsportation to or for otllers, ill which instances the conduct 
will be pllllished the same as for tile actual use. 

§K218. Using or Carrying Explosives During or in Relation to Certain Crimes. If 
the offender used or carried an explosive to commit: 

1. a crime of violence or drug trafficking crime, as defined by 18 U.S.C. 
§ 924, as amended, the base offense value is 60; 

2. a felony described in 1 above, the base offense value is 12. 

a. SpecHic On'ense Characteristics 

If the offender· has previously been convicted under 18 U.S.C. 
§ 844(h), add 60. 

b. Cross-References 

1. If the violation resulted in death or physical injury, add the 
appropriate value from Part A, Offenses Involving the Person. 

2. If any victim suffered psychological injury, add the appropriate 
offense value from Part A, Offenses Involving the Person 
(Psychological Injury). 

3. If property was damaged, destroyed, or taken, add the 
appropriate value from Part B, Offenses Involving Property. 

4. If the violation involved stolen explosives, add the appropriate 
offense ~alue from Part B, Offenses Involving Property. 
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Commentary 

This section refers to conduct proscribed by 18 (r.S.c. § 844(1l) alld 26 U.S.C. 
§ 5685. The danger presented by explosives whell llsed or cam'cd ill a violent or 
dnlg traffickillg crime is reflected by a substalltial penalty ill such cases. 

* * 

2. FIREARMS AND DESTRUCTIVE DEVICES. 

§K221. 

18 U.S.C. § 922 
18 U.S.C. § 923 
18 U.S.C. § 924 
18 U.S.c. § 949 
26 U.S.C. § 5861 
26 U.S.C. § 5871 
Also See Statutory Indt!x 

Violations Involving the Manufacture. Receipt, Transportation, Distrihution, 
Shipment or Possession of a Firearm, Destructive Device, Fit'eHl'ms 
Silencing or Mulllil'll! Device. or Ammunition. The base offense value is 6. 

a. Specific Of Tense Characteristics 

1. If more than one weapon or device was i.nvolved, add the 
offense value from the following table. For th(~ purpose of the 
following table, each weapon or device (not including the 
weapon or device used to establish the base offense value above) 
is to be converted to units as follows: one rifle = 1; one 
handgun = 3; one machine gun, short-barreled shotgun, short
barreled rifle, or firearm muffling or silencing device = 10; one 
destructive device = 20. 

2-3 
4-9 

10-20 
21-40 
41 or more 

Additional Offense Value 

1 
3 

12 
18 
36 

2. If lhe violation involved a machine gun, short-barreled shotgun, 
short-barreled rifle, destructive device, or firearm muffling or 
silencing device, add 12 to the base offense value. 

3. If the offender possessed, received or transported a firearm 
while in the employ of any person prohibited by federal, state, 
or local law from possessing a firearm, with knowledge of such 
prohibition, add 6 to the base offense value. 
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4. If the offender was a person prohibited by federal, state, or 
local law from possessing firearms, or if the offender knowingly 
distributed firearms to such person, add 6 to the base offense 
value. 

5. If the violation involved any firearm that had the importer's or 
manufacturer's serial number removed, obliterated, or altered, 
add 6 to the base offense value. 

6. If the violation involved a handgun, add 3 to the base offense 
value. 

b. Cross-References 

1. If the violation involved a stolen firearm or destructive device, 
add the appropriate: offense value from Part B, Offenses 
Involving Property. 

Commentary 

This section refers to various fonns of conduct proscribed by 18 U.S.c. §§ 922, 
923, and 924, and 26 U.S.c. §§ 5861, 5871. 

T7le conduct involved is often in the nature of a regulatory violation. However, 
where additional offenses are involved, the appropriate penalties are added. T7le 
specific offense characteristics address conduct that by law constitute a particular 
danger to public safety. Many of those weapons addressed are either of particular 
concern to public safety, or contribute substantially to other criminal activity. 

§K222. Shipping. Transporting or Receiving a Firearm with Knowledge or Intent 
that it be Used to Commit a Felony. If the felonious use that was the 
object of the shipping, transportation, or receipt was completed, the base 
offense value is lhe value for such completed conduct. Otherwise, the 
base offense value is 18. 

a. Cross-References 

1. If the violation involved a stolen firearm or destructive device, 
add . the appropriate offense value from Part B, Offenses 
Involving Property. 

Commentary 

T7lis section refers to conduct proscribed by 18 U.S.c. § 924(b). 

T7le base offense value is the same as the penalty provided for completed 
felonious use of fireanlls. Conduct under this section may involve cases in which 
offenders llse fireanns feloniously, in which instances there should not be a double 
counting with the offense value llllder Section K223 below. COil duct under this 
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section may also involve cases in which offellders knowingly aid, abet or otherwise 
assist in the feloniolls lise of jireanns through transporlation to or for others, ill 
which instances t!le COil duct will be punished the same as for the actual use. 

§K223. Use of Firearms or Armor-Piercing Ammunition During or in Relation to 
Certain Crimes. If the offender used or carried a ftrearm during and in 
relation to any crime of violence, or drug trafficking or federal liquor law 
offense, the base offense value is 60. 

a. Specific Offense Characteristics 

1. If the offender used or carried a machine gun or a ftrearm 
equipped with a ftrearm silencer or ftrearm muffler during and 
in relation to the commission of a crime of violence or drug 
trafficking offenst, add 60 to the base offense value. 

2. If the offender used or carried a firearm loaded with armor
piercing ammunition during and in relation to the commission of 
a crime of violence, add 60 to the base offense value. 

3. If the violation is the offender's second conviction under 
18 U.S.C. § 924(c), add 60 to the base offense value. 

4. If t.he violation is the offender's second conviction under 
18 U.S.C. § 924(c), and involved a machine gun or a firearm 
silencer or ftrearm muffler, add 120 to the base offense value. 

b. Cross-References 

1. If the violation resulted in death or physical injury, add the 
appropriate value from Part A, Offenses Involving the Person. 

2. If any victim suffered psychological injury, add the appropriate 
value from Part A, Offenses Involving the Person (Psychological 
Injury). 

3. If property was damaged or destroyed, add the appropriate value 
from Part B, Offenses Involving Property (Property Table). 

Commentary 

This section refers to conduct proscribed by 18 U.S.c. §§ 924(c) and 929(a). 

Specific offense characteristics reflect statutory mandatory minimum tenllS of 
incarceration. The seriollsness of the conduct involved warrants substantial 
punishment for these offenders. In cases in which other injuries to persons or 
property result, there is a cross-reference to the guidelines specifically addressing 
those injwies. 
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3. TRANSPORTATION OF HAZARDOUS MATERIALS 

§K231. 

49 U.S.C. § 1472(h)(2) 
49 U.S.C. § lS09(b) 

Unlawfully Transporting Hazardous Material Aboard an Aircraft. The base 
offense value is 6. 

a. Specitic Otl'ense Characteristics 

1. If the offender willfully and with intent to commit another 
crime, delivered the material or caused it to be delivered for 
transportation, add 42. 

2. If the offender willfully, but without intent to commit another 
crime, delivered the material or caused it to be delivered for 
transportation, add 12. 

b. Cross-References 

1. If the violation resulted in death or physical injury, add the 
appropriate offense value from Part A, Offenses Involving the 
Person. 

2. If property was damaged or destroyed, add the appropriate 
offense value from Part B, Offenses Involving Property. 

Commentary 

T7lis section reJers to conduct proscribed by 49 U.S.c. § 1472(h)(2). 

A distinction is made for sentencing purposes between those who recklessly 
violate 49 U.S.c. § 1472(11)(2), those who do so with intent to commit another crime, 
and those who do so willfUlly bllt without other criminal intent. 

§K232. Unlawfully Transporting Hazart!iJus Mntel'ial in Commerce. 
offense value is 20. 

a. Cross-References 

The base 

1. If the violation resulted in death or physical Injury, add the 
appropriate offense value from Part A, Offenses Involving the Person. 

2. If property was damaged or destroyed, add the appropriate offense 
value from Part B, Offenses Involving Property. 
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Commentary 

This section refers to conduct proscribed by 49 U.S. C. § J809(b). 

TIle base offense value reflects the danger posed to public safety by IlIIIawful 
transportation of hazardolls materials. 

'" '" '" 

4. RIOTING 

§K241. 

§K242. 

18 U.S.C. § 231 
18 U.S.C. § 1792 
Also See Statutory Index 

Engaging In. Inciting. or Attempting to Incite a Riot. The base offense 
value is 6. 

a. Cross-References 

1. If the offender's conduct resulted in death or physical injury, add the 
appropriate offense value from Part A, Offenses Involving the Person. 

2. If any victim suffered psychological injury, add the appropriate 
offense value from Part A, Offenses Involving the Person 
(Psychological Injury). 

3. If the offender's conduct resulted in the destruction, damage, or 
theft of property, add the appropriate offense value from Part B, 
Offenses Involving Property. 

Engaging In. Inciting. or Attempting to Incite a Riot Involving Persons in 
a Facility for Ollicial, Detention. The base offense value is 24. 

n. Cross-Referentes 

1. If the offender's conduct resulted in death or physical injury, add the 
appropriate offense value from Part A, Offenses Involving the Person. 

2. If any victim suffered psychological injury, add the appropriate 
offense value from Part A, Offenses Involving the Person 
(Psychological Injury). 

3. If the offender's conduct resulted in the destruction, damage, or 
theft of property, add the appropriate offense value from Part B, 
Offenses Involving Property. 
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Commentary 

VIC base offense value for rioting reflects the danger posed to public safety by 
sllcl, conduct, and its potential effects upon personal and societal interests. In a 
prison environment, the danger to corrections officers as well as to other prisoners 
is substantial. Wllm sentencing for rioting offenses, it is especially important that 
the sentence reflect the offender's role in the offense. Vlerefore, attention is 
specifically directed to I";/zapter Vlree, Part A, Role in the Offense. 

>I< 

'" 
>I< >I< >I< 

5. MISCELLANEOUS OFFENSES 

§K251. 

§K252. 

§K253. 

18 U.S.C. § 13 

Driving While Impait'ed. The base offense value is 3. 

a. Specitic Otl'ense Characteristics 

If the violation involved other moving traffic violations, add 1 point 
for each, 

b. Cross-References 

1. If the violation resulted in death or physical injury, add the 
appropriate offense value from Part A, Offenses Involving the 
Person. 

2. If any victim suffered psychological injury, add the appropriate 
offense value from Part A, Offenses Involving the Person 
(Psychological Injury). 

Disorderly Conduct. The base offense value is 2. 

Public Intoxication. The base offense value is 1. 

Commentary 

Vzese violations are prosecllted in federal courts as assimilated crimes under 
18 U.S.c. § 13. 
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PART L· OFFENSES INVOLVING U\lIMIGRATION, NATURALIZATION, 
AND PASSPORTS 

1. IM~nGRATION 

8 U.S.C. § 1324 
8 U.S.C. § 1325 
8 U.S.C. § 1326 
8 U.S.C. § 1327 
8 U.S.C. § 1328 
29 U.S.C. § 1816 
Also See Statutory Index 

Immigration offenses constitute a significant concern for federal 
authorities. The interests protected are: maintaining the integrity of the 
borders; safeguarding a policy of controlled immigration; and excluding 
certain undesirable aliens. The highest sanctions in these sections are 
reserved for those who aid or solicit others to enter the United States 
illegally. 

§L211. Smuggling or Transporting an Unlawful Alien. The base offense value is 
that determined below. 

a. Specific Offense Characteristics 

1. If the offender received anything of value directly for engaging 
in the conduct, then the base offense value is as follows: 

Number of Unlawful Aliens 

1-4 
5-10 
11-25 
26-50 
51 or more 

Base Offense Value 

12 
16 
20 
26 
32 

2. If the offender had knowledge that one or more of the aliens 
was a member of the class of aliens that is excludable from the 
United States under 8 U.S.C. §§ 1182 (a) (27), (28), or (29), 
relating to the exclusion of aliens classified as subversives, the 
base offense value is the offense value from the table in 
subsection a.l above, plus 2. 

3. Otherwise, the base offense value is 50% of the offense value 
from the table in subsection a.l above. 

4. If the offender was armed with a firearm or other dangerous 
weapon during the commission of the offense, add 6 to the base 
offense value. 
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[----
Commentary 

-This section refers to conduct proscribed by 8 U.S.C. §§ 1324(a)(1), (2), and (4), 
1327, 1328. 

This section concems the most serious immigration offenses and considers three 
main factors. 

First, consideration is given to the motivation of the offender in aiding the 
ently of illegal immigrants. Those operating with a monetary motivation are given 
twice the sanction of those who act for other ({1g", family) reasons. Those who 
violate immigration laws for monetary reasons pose the greatest problem since tltey 
are the ones most likely to engage in continuing activity. 

Second, consideration is given to the scope of the scheme. While the number 
of illegal immigrants involved in the current offense will not always be an accurate 
barometer of the overall scope of the offender'S involvement in immigration 
violations, it is a useful indicator. 

Third, persons assisting the entry of aliens who are otherwise specifically 
excludable receive all additional pellalty. 

Consideration was given to adding m: aggravating factor if the basic offense 
was olle where olle or more of the illegal immigrants had previously been depOlted. 
However, this type of provision would present problems of proof dispropOltionate to 
the benefits of any specific level of aggravation. 

Being anned during the commission of the offense is treated as an aggravating 
factor because armed offenders pose a greater danger to law enforcement officers. 

While no cross-reference is specifically listed for offenses involving 
the Commission is aware that such hanns do occur as a result of 

the person, 
immigration 
outside the offenses. The sentencing coun in sllch cases may choose to go 

guidelines. 

§L212. Unlawfully Entering or Remaining in the United States as an Alien. The 
base offense value is 6. 

a. Specific Offense Characteristics 

1. If the conduct included fraudulently acqmrmg or improperly 
using evidence of citizenship, add 6 to the base offense value. 

Commentary 

This section refers to conduct proscribed by 8 U.S. C. §§ 1325 and 1326. 

vVhere the conduct included the improper Zlse of evidence of citizenship, all 
offense value of 12 is assigned. Otherwise, the offellse value is 6. rVhether the 
offender was previously deponed was not included in the offense characteristics; it 
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is included as an offender characteristic only to tile extent that it resulted in 
previous convictions. 

§L213. Harboring an Alien Unlawfully in the United States. The base offense 
value is the value from §L211 (Smuggling or Transporting an Unlawful 
Alien). 

Commentary 

This section refers to conduct proscribed by 8 U.S.c. § 1324(a)(3). 

This offense is trcated the same as smuggling an UlllawfuI alien (§L211). Thus, 
the number of aliens and a profit motive are the primary detemlining factors. 

The Commission is aware that harboring illegal aliens is sometimes motivated by 
political or humanitarian con cents. No distinction based on such motives has been 
included. Comment on the advisability of doing so is solicited. 

§L214. Unlawful Employment of an Alien by a Farm Labor Contractor. The base 
offense value is 3. 

a. Specific Offense Characteristics 

1. If the contractor did not have a valid certificate of registration, 
add 9. 

Commentary 

This section refers to conduct proscribed by 29 U.s.c. § 1816. 

An aggravating factor based on tile number of aliens employed was considered 
but II at included. It is expected that this offellse will gellerally involve employmellt 
of multiple aliens. Thp, offense value is substantially enhanced if tile conduct 
(unlawfUL employment of illegal aliens) is by a fann labor contractor who is not 
properly registered with the U.S. Department of Labor. 

* * * * 
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2. NATURALIZATION AND PASSPORTS 

§L221. 

18 U.S.C. § 1423 
18 U.S.C. § 1424 
18 U.S.C. § 1425 
18 U.S.C. § 1426 
18 U.S.C. § 1427 
18 U.S.C. § 1428 
18 U.S.C. § 1542 
18 U.S.C. § 1543 
18 U .S.C. § 1544 
18 U.S.C. § 1546 

Trallicking in Evidence of Citizenship and Documents Authorizing Entry. 
The base offense value is that determined below. 

u. Specific On'ense Characteristics 

1. If the offense was committed for pecuniary gain, the base 
offense value is that determined below: 

Number of Sets 
of Documents 

1 
2-10 
11-25 
26-50 
5101' more 

Offense Value 

12 
16 
20 
26 
32 

2. Otherwise, the base offense value is 12, or 50% of the offense 
value applicable from the table 111 subsection a.1 above, 
whichever is greater. 

Commentary 

This section refers to conduct proscribed by 18 U.S.c. §§ 1425, 1426, 1427, and 
1546. 

This offense is assigned an offense value according to the scale of the conduct 
consistent with that of smuggling, transporting, or harboril/g an illegal alien. 

The tenn "number of sets of documents" refers to the nllmber of different 
idel/tities that the documents provide, or, ill tile case !f duplicate documellts, the 
number of duplicate sets of documents. 

§L222. Fraudulently Acquiring Evidence of Citizenship and Documents Authorizing 
Entry for Own Usc. The base offense value is 12. 
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Commentary 

This sectioll refers to conduct proscribed by 18 u.S.C. §§ 1423, 1424, 1425, and 
1546. 

Thls offense is assigned all offellse value cOl/sistent with IlIllawfully enterillg 
tlte Ullited States by improper use of evidence of citizenship. 'Where both offenses 
OCCllr, only the highest value should be considered. 

§L223. Trallicking in u United States Passport. 
determined by the following table: 

Num her of Passports 

1 
2-10 
11-25 
26-50 
51 or more 

Base Offense Value 

14 
22 
26 
32 
38 

Commelltmy 

The base offense value is 

This section refers to conduct proscribed by 18 U.S. C. §§ 1542, 1543, and 1544. 

This offense is assigned all offellse value according to the scale of the conduct, 
and at a higher level thall the conduct of trafficking in evidence of citizenship. 
Passports provide a means of identification that is widely accepted. But ill addition 
to tlteir lise as a means of illegal entry, they may also serve to hide the idelltity or 
aid the escape of a persoll engagillg ill other fOn1ls of illegal activity. For these 
reasons, the Commission has assigned this conduct a higher offense value. 

§L224. Fraudulently Acouking or Impropedy Using a United States PasspOl·t. If 
the conduct involved: 

1. Fraudulently acqumng a passport, or using a false, forged, or 
altered passport, or using a passport issued to another person, 
the base offense value is 14. 

2. Violating a condition or restriction pertaining to the passport, 
or a travel restriction, the base offenst; value is 6. 

Commentmy 

This sectioll refers to conduct proscribed by 18 U.S.c. §§ 1543 alld 1544. 

Fraudulently acquiring a passport, or llsing a false, forged, or altered passport, 
or a passport issued to another, is assigned a base offense value of 14, which results 
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ill a mandatory mllllmllm prison tenn of two m011 ths, A lower base oJfellse value oj 
6 is assigned to violating a passport or travel restriction with 0/1 otlwlWise valid 
passport, 

§L225. Faillll'e to Sm'l'ender Canceled Naturalization Certificate, The base offense 
value is 6, 

Commentary 

This section reJers to cOllduct proscribed by 18 U.S,C, § 1428, 

§L226. Neglect or Ref'lIsal to Answer Subpoena. The base offense value is 6, 

Commentary 

This section reJers to cOllduct proscribed by 18 U,S, C. § 1429, 
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PART R· ANTITRUST OFFENSES 

lSU.S.C. § 1 
15 U.S.C. § 2 
15U.S.C. § 3 

INTRODUCTION 

These guidelines deal with violations of the antitrust laws, lS U.S.C. 
§§ 1, 2, 3. Although they are not unlawful in all countries, there is near
universal agreement that restrictive agreements among competitors, such as 
bid rigging, horizontal price fixing or horizontal market allocation, can 
cause serious economic harm. However, there is little agreement about the 
harmfulness of other types of antitrust violations; the law involving them 
is frequently unsettled and criminal prosecutions are infrequent. Conse
quently, the guidelines divide antitrust offenses into two categories: 
Restrictive Pricing or Marketing Agreements Among Competitors (§R211), 
and all other antitrust violations (§R212). 

§IU11. Resh'ictive Pricing or Marketing Agreements Among Competitors 

The base offense value is determined by the table below: 

dollar-value of commerce 

up to $1,000,000 
$1,000,001 - $3,000,000 
$3,000,001 • $10,000,000 

$10,000,001 • $25,000,000 
$25,000,000 - $50,000,000 

over $50,000,000 

a. Sl)ecific Offense Characteristics 

base offense value 

14 
16 
18 
21 
24 
30 

1. If the offender was previously convicted of an antitrust 
violation, add 12 to the base offense value. (Prior convictions 
for antitrust offenses should not be counted in calculating the 
Chapter Three adjustment for prior record. Instead, use this 
specific adjustment and compute the general adjustment for 
prior record ignoring antitrust convictions.) 

For purposes of applying the foregoing table, the volume of commerce 
attributable to anyone participant in a conspiracy is the total volume of 
commerce done by all conspiring enterprises in the goods or services 
affected during the course of the conspiracy divided by the number of 
such participants, or the volume of commerce actually done by the indi
vidual offender or his/her principal, whichever is greater. 

For sentencing purposes only, a conspiracy involving a fixed group of 
participants and a single type of product or service should be treated as a 
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single violation, regardless of whether there are multiple agreements or 
meetings in furtherance of the conspiracy that might result in multiple 
indictments. For example, if four construction contractors meet on several 
occasions to rig bids on paving projects, the offense shov1d be treated as 
a single conspiracy with the volume of the commerce determined by the 
total value of the paving contracts 011 which they rigged bids. 

Subject to statutory limitations, large fines are suggested in addition to 
imprisonment. The recommended fine for an individual conspirator is 10% 
of the volume of commerce; for an organization, it is 50% of the volume 
of commerce. One hundred sixty hours of unpaid community service is 
suggested as an alternative to each $5,000 of fine only when it appears 
that the individual offender will not, over a reasonable period of time, be 
able to pay the fine. 

Commentary 

The Commission believes that the best way to deter individuals from committing 
this type of economic crime is through prison sentences of shOtt to moderate length, 
coupled with large fines. The guideline is designed with that purpose in mind. 
Mandatol)l minimum prison sentences will be two mOllths ill the smallest cases and 
longer in large cases. Of course, considerably longer sentences will be possible. For 
cases balolvillg repeat offendersl the guideline sentences to imprisonment can rcach 
the statutory maximum of three years. These imprisonment temls represent a 
substalltial challge in present practice, where only 15% of all offellders cOllvicted of 
alltitlllst violations are imprisoned and the average time served by those who are 
selltenced to a term of imprisonment is less thall fOllr months. 

The offense values are 1I0t based on the amollnt of damage caused by the viola
tion because damages are difficult and time-consuming to prove. The volume of 
commerce is a reasonable substitute for gauging the seriollsness of the offense. The 
overlapping offense value categories are intended to reduce problems with accurate 
estimation of the value of commerce. 

Substantial fines are an important part of the sanction. It is estimated that 
the average additional profit attributable to price [lXing is 10% of the selling price. 
Because of the low probability of detection, the Commissioll has recommended that a 
fine equal to that am Ollll t be imposed 011 individual offenders, and a fine of five 
times that amount be imposed 011 organizations. Additional monetary penalties can be 
provided through private treble damage actions. WIzen several individuals particijJate 
in a conspiracy 011 behalf of one employer, the sentellcillg court should consider 
apPOttioning the fine. 

No increase ill the sanction is prm'ided for offenders who initiate all antitlllst 
conspiracy, since such persons generally engage ill a larger volume of commerce and 
therefore will receive a larger punishment without such all adjustmellt. 

§R212. Antitl'ust Violations Not Involving Rcstrictive }'!'icing 01' Marketing 
Agl'cements Among Competitol's. The offense value is 10. 
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Commenta,)! 

The offense value for antiimst offenses tlrat do not involve restrictive 
agreements among competitors has been set at the level of 10 becallse there is 
considerable debate over whetlter such oflellses callse significant "ann. Historically, 
the Department of Justice It as given little emphasis to criminal prosecution of tltis 
type of antitmst violatioll. III additlon, the law as to what cOllstitutes a criminal 
violation in these areas is ullsettled. Consequently, malldating imprisomnent would be 
unfair. In allY event, sentences in e.\:cess of sit mOlltlrs would rarely be necessary. 
The civil system, which allows for private treble damage actiolls and illjunctive 
relief, may provide a sllfficient deterrent and remedial effect, particularly because 
1I01l-horizontal practices generally are relatively difficult to cQllceal. 
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PART S - SECURITIES OFFENSES 

15 U.S.C. §§ 77a - 80b-17 

INTRODUCTION 

The federal securities laws provide a regulatory framework that is 
primarily enforced through administrative proceedings. Criminal 
prosecutions generally focus on cases involving intentional deception, 
insider trading, or other willful misconduct that causes actual harm to the 
public. In addition, the securities laws contain numerous similar provisions 
that differ only in regard to the specific type of securities or the 
technical context in which the conduct occurs. For these reasons, this 
part of the guidelines is organized according to the functional 
characterization of the conduct rather than the specific code section that 
it may violate. 

Because violations of the securities laws, although criminal, most 
frequently result in administrative sanctions, the guidelines provide for 
enhancements for offenders who have been subjected to previous 
administrative sanctions, in addition to the more general enhanceme'-nts for 
prior criminal convictions. 

§S211. Securities Fraud. If the offender, in connection with the offer or sale of 
a security, made representations or omissions th~t are materially false or 
misleading, and the offender knew such representations or omissions to be 
false or misleading or acted with reckless disregard as to their truth or 
falsity, then the base offense value is as follows: 

amount of loss to investnrs 

up to $30,000 
$30,001 - $100,000 

$100,001 - $300,000 
$300,001 - $500,000 
$500,001 - $1,000,000 

$1,000,001 - $3,000,000 
$3,000,001 - $5,000,000 
$5,000,001 - $10,000,000 

$10,000,001 - $25,000,000 
over $25,000,000 

hase offense value 

14 
16 
18 
22 
26 
30 
34 
40 
46 
52 

Special Minimum. Value for Loss: The amount of loss to be utilized in applying 
the table is 10% of the total offering price of the securities, or the actual loss 
to investors, whichever is larger. 

113 



u. Specific Offense Char'ucteristics 

1. If the security was unregistered and registration was required, add 3. 

2. If the conduct violated an injunction or consent decree entered 
against the offender in an S.E.C. or state securities enforcement or 
administrative proceeding, add 6. 

3. If an injunction or consent decree previously was entered against the 
offender in an S.E.C. or state securities enforcement proceeding 
relating to fraudulent or deceptive practices, add 3. 

b. Cross-References 

1. If the offender obtained or attempted to obtain something of value 
from another person by selling or offering to sell such person a 
security, with the intention of causing such person to lose that 
investment, or without the intention of investing the funds substan
tially as disclosed, the offense value is that specified iil Part F, 
Offenses Involving Fraud and Deception. 

2. If the offender obstructed administrative proceedings or an 
investigation relating to the offense, add the offense value from 
§S215 (Obstructing an S.E.C. Proceeding or Investigation). 

Commentary 

This guidelille deals with certaill call duct that violates 15 U.S.c. §§ 77q, 78j or 
80b-6. It also' applies to convictions ullder 15 U.S.c. § 78e (sale of unregistered 
securities) alld 15 U.S.c. § 77x (false statemellts in a registration statement) that 
illvolve an actual or attempted fraud. This guidelille does not apply to insider 
trading, which is dealt with in §S212. 

Attempts to defraud that are unsuccessful (i:f.,. offers thal do not reslllt in 
sales) or only partially successflll should be punished in accordance with the 
provision entitled "Special Millimum Vallie for Loss," which scales the punishmellt to 
the size of the offering. The same provision ensures that offenders who make a 
fraudulent offering will be punished according to the size of the offering evell if the 
investment reslllts in no loss to illvestors. A lesser pllllishment is specified for 
offers that do II at reslllt ill sales because the sale of the secllrity would 1I0t 

necessarily result in injury to investors. ]y[oreover, the illability to market the 
offerillg suggests that disclosure adeqllate to dissuade investors was made or there 
was compliance with other regulations sufficiellt to ell able the S.E.C. to stop the 
offering. 

The securities laws prohibit a variety of conduct that would lIOt necessarily 
have beell ulIlawful at commoll law. However, mallY of the securities frauds that are 
prosecuted, includillg "boiler-room" operatiolls alld other offelillgs of what are 
esselltially II all-existent securities are as a practical matter 110 different from 
ordinary frauds. SlIch frauds, which ill valve a deliberate intent to steal, result ill a 
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complete waste of resources, rather than merely a misallocation of investment funds 
due to misinformation. They are more hanllful, more culpable, and more difficult to 
deter, and are therefore punished more severely by means of a cross-reference to tile 
guidelines for Offense Involving Fraud alld Deception. 

This guideline provides for a mandatory minimum pn'son sentence of at least 
two months. 

Because secun'ties law violations most often result in administrative rather than 
cn'minal sanctions, the offender's record of cn'minal convictions does not adequately 
capture prior conduct. Accordingly, enhanced punishments are provided for offenders 
who previously have been adjudicated ill all administrative proceeding to have 
violated the secun'ties laws. 

Because the requirement of registen'ng secun'ties is intended to provide some 
protection to investors, increased punishment is provided when the offen'ng is 
unregistered. This adjustment does not apply when this guideline is applied by 
cross-reference to an offense that does /lot illvolve the offer of a security. 

§S212. Insidel' Tl'llding. The base offense value is that specified below. 

amount of gain to offender and nersons to whom 
offender knowingly provided inside information base offense value 

up to $10,000 
$10,001 - $30,000 
$30,001 - $100,000 

$100,001 - $300,000 
$300,001 - $500,000 
$500;001 - $1,000,000 

$1,000,001 - $3,000,000 
$3,000,001 - $5,000,000 
$5,000,001 - $10,000,000 

$10,000,001 - $25,000,000 
over $25,000,000 

u. Specific Olfense Characteristics 

12 
14 
16 
18 
22 
26 
30 
34 
40 
46 
52 

1. If the offender was not an officer, director, or employee of, or 
attorney, auditor or investment banker for, a company in the secur
ities of which he/she traded, or an acquiring or target company, and 
the offender was not expressly obligated by contract to keep the 
information confidential, subtract 3. 

2. 

3. 

If the conduct violated an injunction or 
against the offender in an S.E.C. or state 
administrative proceeding, add 6. 

If an injunction or consent decree previously 
offender in an S.E.C. or state securities 
relating to fraudulent or deceptive practices, add 3. 
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b. Cross·Rcfcl'cnccs 

1. If the offender obstructed administrative proceedings or an 
investigation relating to the offcnsc, add the offense value from 
§S215 (Obstructing an S,E.C. Proceeding or Investigation). 

Commentary 

171 is guideline applies to conduct that violates 17 C.P.R. § 240.10b-5 (as 
incorporated by 15 U.S.c. § 7Sj(b)) solely because it involves a misuse of "itlside" 
inJonllation. 

17lis oJJense is unique to the securities laws and is the subject oj considerable 
controversy. Although the prevailing dew is that insider trading should be 
prohibited, not evef)'olle ab'1fees, and otlter countries have not outlawed the practice. 
It is generally agreed, howe~'er, that insider trading is neither as hanllJul nor as 
reprehensible as ol/tright deception. 

H7th two exceptions, the Commission has nonetheless set the sanctions Jor 
insider trading at the same levels as securities Jraud. 17lis is because insider trading 
is more diffiCUlt to detect than deceit. 17le exceptions are Jor (1) oJJenses involving 
small profits and (2) oJJenses where the oJJender, because oj his/ller position, might 
not !tm'£! appreciated the duty to reJrain Jrom trading 011 the basis oj inside 
illJanllotion. 17/C challging state of the law interpreting the extent of the dUly to 
refrain Jrom trading all inside inJomtation justifies a lower penalty for those persons 
I'.:ho are more likely to be Ullaware that such conduct is criminal. However, whell 
the volume oj trading becomes large, it is diffiCUlt to accept the argument lhat the 
behavior was illnocent; accordingly, the discount Jor such oJJenders does not increase 
with the amOllJlt oj profit. 

In most oj the cases that currently are prosecuted, this guideline will mandate 
a minimum teml oj imprisonment of two mOllths or longer. Imprisonment is 1I0t 
required ill every case becallse it may be possible to provide adequate deterrence 
and punishment without imprisonment ill cases involving relatively small profits 
because the Insider Trading Sanctions Act provides for a civil penalty of treble the 
gain; in cases involving small profits, mallY oJJenders might be able to pay the 
penalty. 

"Wl/c1I multiple trades are involved, the gains should be added together, 
as a result oj iI/sider tradil/g should not be oJJset agaillst gains. 

Losses 

§S213. l\Jarket Manipulation (Othcr than Insidel' Trading). 
that for Securities Fraud specified in §S211. 

The offense· value is 

Commentary 

17zis guideline deals with certain Jomls oj conduct that may violate 17 C.P.R. § 
240.10b·5, as il/corporated by 15 U.S.C. § 78j(b), but is not characterized as insider 
trading. Ii also applies to conduct proscribed by 15 U.S.c. §§ 78a(1)-(5) or SOb-6. 
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The offense is treated separately for clarity and completeness. It provides a 
cross-reference to the gllideline for securities fraud, of which market manipulation is 
one fonn. 17le cross-reference ill §S211 to the guidelines for Offenses Involving 
Fraud and Deception will apply in some cases. 

§S214. Fraudulent or Deceptive Purchases and Tender Offers. The offense value 
is that for Securities Fraud specified in §S211. 

a. Cross-Referencel> 

1. If the offender did not intend to deliver the consideration promised 
or if he/she materially misrepresented the value of the consideration, 
the base offense value is that specified in Part F, Offenses Involving 
Fraud and Deception. 

Commclltary 

17,is gllideline applies to cerlain fonlls of conduct that may violate 15 U.S.c. 
§§ 78//(a), 7Sn(e) or 17 C.F.R. § 240.10b-5, as incorporated by 15 U.S.c. § 7Sj, as 
well as more general fralld statutes. 

1711's conduct is allother foml of Securities Fralld and is broken out for clarity 
und cOlllplete//ess. 17,e only difference between this section and §S211 is in the 
\vording of the cross-reference to the guidelines for Offenses Involving Fraud and 
Deception. 

§S215. Obstructing an S.E.C. Proceeding or Investigation. The base offense value 
is 12. 

a. Specific Offense Characteristics 

1. If the offender committed or suborned perjury, whether orally or in 
writing, the base offense value is 16. 

2. If the offender provided false material written information (not under 
oath) or destroyed evidence, the base offense value is 14. 

3. If the conduct of the offender violated an injunction or consent 
decree entered against the offender in an S.E.C. or state securities 
enforcement or administrative proceeding, add 4. 

4. If an injunction 01' consent decree previously was entered against the 
offender in an S.E.C. or state securities enforcement proceeding 
relating to fraudulent or deceptive practices, add 2. 
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Commentary 

This guideline applies to conduct that is frequently prosecuted under 18 U.S. C. 
§ 1505. However, a separate guideline tentatively has been established because the 
context ill which the obstmction occurred provides valllable infonnation regarding the 
appropriate punishment. If a more serious obstmction of justice is involvec1, such as 
one involving the use or threatened use of violence, consult the appropriate guideline 
sectioll. 

T7zis fon1l of behavior is classified into three levels: perjw)', submitting false 
written infonnation, and other. Perjury is punished most severely because of the 
need to protect the integrity of the adjudicative process. Providing false written 
evidence is punished more severely than the remaining fonns of conduct because of 
the greater risk for error when the information. is not provided fonnally. Perjury 
alld submitting false written statements have mandatory mill/mum tenns of 
imprisonment of two or four months because of the need to ensure the effectiveness 
of the regulatory process ill protecting illvestors and markets. Other fonns of 
obstnlction do not carry a mandatOl), minimum, but a sentence to some tenll of 
imprisonment usually would be appropriate. 

§S216. Violating an Injunction or Consent Decree. The base offense value is 16, 
or the offense value for the underlying conduct (as aggravated for violat
ing the injunction or decree), whichever is greater. 

Commentary 

As with §S215, a separate guideline tentatively has been established for 
violating an injunction or consent decree because the context of the violation 
provides useful infdnnation regarding the appropriate punishment. 

A minimum tenn of imprisonment of four months is required because of the 
need to ensure that illjunctions are obeyed and the administrative enforcement 
process, which is the backbone of securities regulation, is effective. 

§S217. 

a. 

Regulatory Violations. The base offense value is 10. 

Specine OITense Characteristics 

1. If the conduct involved an intentional misrepresentation to the 
Securities and Exchange Commission, the base offense value is 14. 

2. If an injunction or consent decree previously was entered against the 
offender 1Il an S.E.C. or state securities enforcement proceeding 
relating to fraudulent or deceptive practices, add 4 to the base 
offense value. 
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Commentary 

This guideline applies to registration and repOlting violations of the securities 
laws that are not described ill §§S21l-S216. These include, for example, violations of 
15 V.S.c. § 78dd (transactions 011 unregistered exchanges) and 15 U.S.c. § 78f 
(natiollal securities exchanges); most violations prosecuted 11IIder 15 U.S.c. § 78ff 
(general penalties provision),. and non-fraudulent violations prosecuted lInder 15 
V.S.c. § 77e (unregistered securities) and 15 V.S.c. § 77x (general penalties alld false 
statements in registration statements). 

17lese violations may be higlz(y technical alld their criminal prosecution is infre
quent except when actual fraud is involved. Short mandatory tenns of imprisonment 
are provided for those violations that involve intentional misrepresentation. Such 
violations lIndemline the regulatory process alld pose' the greatest risk of hann to 
investors. Such offenses may be prosecuted lInder 15 V.S.c. § 78ff. 
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CHAPTER THREE - OFFENDER CHARACTERISTICS 

OVERVIEW 

Chapter Three identifies offender characteristics that aggravate or 
mitigate a sentence. These adjustments are applied to the total offense 
value determined by Chapter Two. If morc than one adjustment is 
applicable in a given case, follow the procedures set forth in Chapter 
One, Part VI, Application Instructions. 

Part A provides aggravating and mitigating adjustments based upon 
the offender's role, level of relative involvement, and, if applicable, the 
nature of the criminal group or enterprise involved. 

Part B identilies several aspects of an offender's post-offense conduct 
that aggravate or mitigate a sentence. Sentencing enhancements are 
provided in Section 1 for an offender who engages in or suborns perjury 
or obstructs justice in connection with the investigation, prosecution, or 
sentencing for the underlying offense(s). An offender who accepts 
responsibility for his or her conduct and takes objective steps toward 
rehabilitation may be eligible for a sentencing reduction under the 
provisions of Section 2. An offender may also qualify for a sentencing 
reduction if he or she provides assistance to authorities in accordance 
wit h the provisions of Section 3. 

Part C provides for an enhancement of sentence if an offender has a 
prior history of criminal involvement. The adjustment takes into 
consideration the extent, seriousness, and recentness of the offender's 
prior criminal conduct. 

Part D is reserved for the subject of plea agreements. The public is 
invill:d to comment and submit proposals on the policy issues relating to 
plea agreements presented in Chapter Six, Part C. 

Public comment is also requested in Chapter Six, Part F, on the 
treatment of serious aggravating and mitigating factors that occur 
infrequently, such as brutal behavior or serious mental disability not rising 
to the level of a defense. 

§A31 J. 

PART A - ROLE IN THE OFFENSE 

If the offender was in a position of control over a criminal enterprise or 
organization, multiply the total offense value from Chapter Two by a 
number between 1.5 and 2, depending upon the size of the enterprise and 
the nature of its criminal activities. If the offender is convicted under 21 
U.S.c. § 848, the total offense value from Chapter Two should be 
multiplied by 2. 
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§A312. 

§A313. 

§A31-1. 

The appropriate numerical multiplier shall be determined by the sentencing 
judge upon findings that may include, but are not limited to, the following 
considerations: 

a. derivation of all or most of the income or resources of either the 
offender or the organization from illegal activities; 

b. involvement by the offender or the organization in illegal activities 
on an ongoing basis; 

c. involvement by the offender or the organization in more than one 
type of illcgal activity; 

d. size of the organization's illegal operation or scope of its illegal 
activities; and 

e. use of violence, threats of violence, coercion, or intimidation to 
recruit and control subordinates in the organization or to procure 
other persons to perform illegal acts. 

If the offender directed or supervised al10ther person or 
commISSIon of the offense, or used a special skill, 
education, or public position to facilitate the commission 
mUltiply the total offense value from Chapter Two by 1.2. 

persons 111 the 
trade, training, 
of an offense, 

If the offender was either the sole participant or shared comparable 
responsibility with another offender or offenders, no adjustment is made to 
the total offense value from Chapter Two. 

If the offender was a minor participant in the offense, multiply the total 
offense value from Chapter Two by a number within a range of .5 to .7, 
depending upon the the offender's relative culpability and the nature of 
the criminal conduct involved. 

Commentary 

Sectioll A3ll applies to offel/ders who are ill positions of control over groups 
that ellgage in serious ollgoing criminal activity. For purposes of this provisioll, 
control and the exercise of decision-making authority are significant considerations, 
rather thall afJi:dng a label such as "leader, 1/ "organizer," ''financier, " or "kingpin." 

Engaging in a continuing crimillal enterprise under 21 U.S. C. § 848 presents 
one of the most aggrm'ated {onlls of leadership of a criminal group. Conviction 
IIl1der that statute automatically establishes the applicability of a multiplier of 2. 

The natllre and scope of the criminal organization must be evaluated by the 
sel/tencing judge to detenllil/e the appropriate multiplier ill the 1.5 to 2 range for an 
offender who is ill a position of leadership or control. 
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Section A311 applies oilly if tlte criminal orgallization alld the offender's 
position are relevant to the offellse of conviction. For example, a leader of a 
motorcycle gang that is involved in the trafficking of lIarcotics, fireanns, and stolell 
property would not be subject to this sentencing adjustment by reason of a 
cOllviction for an offellse IInrelated to gang activity. 

Section A3l2 applies to all offender who is tlle most or more culpable member 
of any group that conI/nits a crime, without regard fa the size or nflture of the 
group. A manager or supervisor in an otherwise legitimate business, or one of several 
casllal acquaintances who directs or supervises the commission of a crime, qualify for 
this sentencing enhallcement. Titles are II at COli trolling. It is the offellder's role ill 
the offellse that is significant. Objective factors of leadership may include 
recntitment of other offenders, planning of the offense, exercise of decisioll-making 
allthority, lise of a particlIlar expertise (criminal, professional, or occupational), or 
right to claim a larger share of the fl1lits of the crime fhmz, other pmticipallts. 

Section A312 also enhances the selltellce of an offender who uses a special 
skill, training, education, trade, or public position to facilitate the commission of a 
crime. Thus, a pilot who smuggles cocaine from Colombia in a plivate plane, a 
doctor who prepares phollY medical repotts ill an automobile accident insurance fraud, 
or a deputy sheriff who conspires with private citizens to commit a civil rights 
violation would be subject to this provision. A sale pmticipant in an offense who 
uses professional expertise for cn'lIIilla! purposes qualifies for this adjustment. 

Section A3l3 applies to a sale participant in an offense alld to offenders who 
have comparable roles in the offellse. 

Section A3l4 applies to an offellder who has a limited role in all offellse that is 
planned, directed, and controlled by allother person or persolls. A minor participant 
is aile who is not ill a position to make decisions affecting the offense or to bellefit 
substantially from its commission. In detemzining the appropriate lIumerical 11Iultij)lier, 
the sentencing judge shall evaillate alld make findings regarding the nature of the 
offcllder's role and COli duct in relation to other participants . 

... ... ... 

PART B • POST-OFFENSE CONDUCT 

1. OBSTRUCTION OF JUSTICE AND PERJURY 

§B311. If the offender obstructed or attempted to obstruct the administration of 
justice, mUltiply the total offense value from Chapter Two by a number 
between 1.1 and 1.4, to be determined by the nature of the conduct. 

The appropriate numerical multiplier shall be determined by the sentencing 
judge upon findings that may include, but are not limited to, the following 
considerations: 
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§B312. 

a. whether the offender knowingly and intentionally destroyed or 
concealed or attempted to destroy or conceal material evidence; 

b. if the offender directed or procured or attempted to direct or 
procure a.nother person to destroy or conceal material evidence; 

c. if the offender knowingly and intentionally offered untruthful 
testimony concerning a material fact, or knowingly and intentionally 
produced or attempted to produce an altered, forged, or counterfeit 
document or record before a B'"and jury proceeding, during trial, or 
during a sentencing hearing; 

d. if the offender directed or procured or attempted to direct or 
procure another person to offer perjured testimony, or to produce an 
altered, forged, or counterfeit document before a grand jury 
proceeding, during trial, or during a sentencing 11earing. 

Section B311 shall not be applied to enhance a sentence if the United 
Slates Attorney states an intention to prosecute for the same conduct. An 
offender cannot later be sentenced in an independent prosecution for 
conduct previously used as a basis for application of this section. 

Commell tmy 

This sectioll provides all aggravatillg adjustment for all offellder who engages ill 
COl/duct calculated to IIlllawfully mislead or deceive authorities alld/or those illvolved 
ill a jlldicial proceeding. Before a sell tell ce may be aggravated ullder this sectioll, 
the selltellcing judge mllst find the specific condllct present by a preponderallce of 
evidellce and determille the appropriate multiplier accordillg to the nature of the 
COli duct alld its impact 011 the ae/millistratioll ofjustice. 

The aggravatioll of a selltellce because of perjury or obstmctioll of justice is ill 
recogllition of a basic principle that 110 olle /las a right to lie or deceive or direct 
others to do so or to destroy el'idellce of a clime. While no offellder is obligated to 
give a statemellt, testi[)~ or produce evidellce, all offender should 1I0t presellt a 
fabricated defellse or sllbom perjury. For example, this provision applies to an 
oJJellder who allers records or other evidellce or procures false alibi testimony. A 
deJendallt's denial of guilt is 1I0t a basis for applicatioll of this provisioll. 

'" '" 

2. ACCEPTANCE OF RESPONSIBILITY 

§B321. If the offender demonstrates by a preponderance of evidence that he or 
she recognizes and sincerely accepts responsibility for the offense(s), the 
sentencing judge may reduce the offender's sentence by an amount the 
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§13322. 

judge deems appropriate, provided the reduction does not exceed 
20 percent of the tolal offense value from Chapter Two. 

Acceptance of responsibility for the offense(s) may be established by 
conduct that includes, but is not limited to, the following: 

1. voluntarily surrendering to authorities before charges are filed or an 
arrest warrant is issued; 

2. voluntarily making restitutiQ)'l of a substantial nature before 
sentencing; 

3. voluntarily admitting actual involvement in the offense(s); 

4. voluntarily providing assistance to authorities 1Il the recovery of 
fruits and/or instrumentalities of the offense(s); or 

5. any other conduct that establishes by a preponderance of evidence 
that the offender sincerely accepts responsibility for the offense(s) 
and has undertaken objective steps toward rehabilitation. 

An offender may qualify for a reduction under this section without regard 
to whether the offender's conviction is based upon a guilty plea or a 
finding of guilty by a court or jury. An offender who enters a guilty plea 
is not automatically entitled to a reduction under this section. 

Commentno' 

The reductiol! of a sentence available under §B321 recognizes a IIllm/)er of 
.Iucidal interests. The offender who sincerely accepts responsibility for wrollgdoing, 
who takes affirmative steps toward disassociation from past criminal conduct, and 
who attempts to rectify the haml done to others is entitled to receive recognition 
for these socially desirable actions. 7711's conduct also is a sound indicator of 
reha{JiliWlive potelltial. 

The selltencillg judge is ill a ullique position to evaluate whether the offender'S 
post-offellse conduct is sill cere or merely self-serving. For this reason, the 
St'lltencin!; judge is not required to find that conduct such as that described (lctually 
justifies a sentencing adjustment. If the sentencing judge findS that the offellder is 
ell titled to a reduction, the amount of the reduction is totally with ill the discretioll 
of the sentencillg judge. However, in 110 event may the reduction exceed 20 percent 
of the adjusted offense value for all offense. 

H11ile a plea of gUilty may be some evidcnce of the o,[{(md':r's acceptance of 
1'('\j]eJ/lsibility for the offense (s), a gllilty plea does 1I0t autol1latically ell title (1/1 

offender to (Ill adjustment. The availability for the reduction wuicr §8321 is 1I0t 

gm·t'l'Iled by the plea entered by the offcllder. 

Offenders who ple(ld gllilty currently receive substantially lower selliences them 
those who are selltenced after a tlial. The rationale for this dispality is thal a 
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gil illy plea "is Ihe first step toward rehabilitation, II that sllch pleas conserve the 
resollrces 0/ the climinal justice system, and that lVitnesses (pmticularly victims) (Ire 
spared the stress 0/ a trial. The Commission reqllests COlllmellt whether this practice 
should be PCllwlIwted by providing an autoll/atic sentencing reduction for II guilty 
plea or whether Ihe approach suggested by Pcut 2 should be followed. 

3. COOPERATION 

§BJ31. 

§BJ33. 

If the United States ALlorney certifies that the offender provided truthful 
and significant infllrmation regarding the criminal activities of anollwr 
person or persons, mUltiply the total offense value from Chapter Two by 
.8. 

If the United States Attorney certifies that the offender actively assisted 
authorities in an ongoing investigation or provided truthful and significant 
testimony before a grand jury or in a comt proceeding, multiply the total 
ofren~e value by .7. 

If the United States 
exceptional assbtance to 
offense value by .6. 

Attorney certifies 
law enforcement 

l0I1/11 /1'1/ t (/ rv 

that the 
authorities, 

offender provided 
multiply the total 

77/(' SlIpl'eme Cowt hlls recogllized that all offellder's willtllgness to cool'el'llte 
lIillt (IIi/horilit's is a mlid consideratioll at sentencing. Cooperation by kllowledgealJle 
lilli'lltle/:\, i.l' particular(\' I'alliable in the investigation and jll'OSeclltioll of major 
IIC/rcotics of/ellses alld olher orgallized criminal activity. 

Sc'ctiollS B33 I, B332, and E333 are l1I11tual(v c.tclusil'e,· the United States 
,·lllul'lle'Y ,Ihall select lite most appropriate categOlY if an offellder's cooperatioll 
(iI'CrlC/P,I' S(! I '('I't/l categories. The ceftificatioll of the prosecuting United States 
,·lllu/'l/e'Y is required before the o/fellda is eligible for the adjustments set forth ill 
§§B33 I, B332 or B333, either at sentellcing or for a reductioll of sentence lInder tlte 
11('11' flrm'ilion.\' of Rille 35, Federal Rules of Crimil/al Procedure that become effective 
,lil1lultC/ncou,l/y with the gil idelines. These proVIS/Ol/S apply whether the offender's 
cO()j1cration is in tlte sallie case, a re!ate(J case, or wholly unrelated to the of/elise 
COli/milled hy the! offender. 

Sectio/l B333 provides for a 40 percellt sentencing reduction for exceptional 
coopcration, sllch as the offellder wllo pf()I'ides valuable infomwtioll and assistance ill 
the eur(v .\tages of a major investigatio/l or who performs undercover work or 
t(,.Itill/ony Ilm/a life-threatC'ning or persollally dallgerous circumstances. 
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The certificatioll may be made ullder seal if it contail/s illformation thaI 
endllllgers (my persall, il/cillding tile offel/der, or jeopardizes all ongoing ill vcstigatioll. 
Ho we veri certifications of cooperation shall be suhject to the ntles of discovery 
otherwise applicable ill crimillal casas. 

The sell{(l1/cing judge shall apply the coopcratioll adjustmcllt ill accordance with 
the certification of tlte Ullited States Allomey, 1111 less (l finding is macle that the 
cenificatioll was made hI bad faith or was made ill (III effori to circllfllvellt the 
gllidelines. 

Cooperatioll by (UI off(md('~ is of tell a slIbject of plea agreements. Tlte 
Commissioll recogl/izes, however; tllat occasiollal di,11JlIleS may arise 0\'(11' tlte 
existellce, level, or quality of (III offellth'r's cooperation. The Commission requests 
.11Jccijic commcnt accompanied by slIggestions for resoilltioll of (llis issue. 

PART C • CRIMINAL IlISTORY 

A sentence adjustment for an offender's criminal history can be justified 011 

both just punishment and utilitarian grounds. From a just punishment perspective, 
repeat offenders who have already experienced intervention from the criminal justice 
system has ignored warnings. Therefore, they arc deemed more blameworthy than 
offenders who have not been confronted previously. The amount of the sentence 
adjustment that is justified by a criminal history is a subject of debate, but many 
just puniiihmcnt proponents accept S0111e sentence modification for criminal record. 

Crime control arguments provide a stronger justilicalion for using criminal 
history to adjust a sentence. Criminal record is a strong predictor of recidivism. 
As a result, it is often used to increase the length of imprisonment and the level of 
supl:!rvision for offenders, thus addressing incapacitation and deterrence respectively. 

The major components of the criminal history adjustment are the number and 
severity of r;\l1ctions imposed for prior convictions, and whether the 0ffender was 
under criminal justice control during the commission of the curn'nt offense or had 
recenlly been released from custody. These components reflect the extent, 
seriousness, and recentness of criminal history. An additional item deals with the 
use of hcroin, opiate derivatives, and other dangerous drugs. A decay factor is used 
to eliminate old ofrcltses from the criminal history adjustment. 

The resulting criminal history score docs nllt include a specific item that gives 
weight to a pattern of violent criminal behavior. Neither does it include any 
measure of IInadjudicated factors that might indicate ongoing criminal behavior, such 
as prior failures to comply with administrative orders in major economic crime 
offenses, and evidence of l;ignificant income f~lr which there is no kgitilllate source. 
Ikcaui>c these factors are present in a relatively small number of cases and tend to 
he contexHipecific, they arc addressed in policy statements. 
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1. CRIMINAL HISTORY SCORE 

The sum of the criminal history points from items A through E below provides 
the criminal history score. The definitions and instructions in Subpart 3 apply to 
the determination of criminal history points. 

A. Score at least 3 points for each prior sentence of imprisonment for a 
maximum term of more than one year. For each such term: 

1. score 3 points if the offender served less than three years; 

2. score 4 points if the offender served three or more years but less 
than five years; 

3. score 5 points if the offender served five or more years. 

B. Score 2 points for each prior sentence of imprisonment for a maximum 
term of 60 days or more that is not counted above. 

C. Score 1 point for each prior sentence that is not counted above. 

D. Score 2 points if the offender committed the current offense: 

1. while under any form of criminal justice control, including probation, 
parole, or supervised release, custody or escape status, or any form 
of release pending trial, sentencing, or appeal; or 

2. within three years after any release from imprisonment on a sentence 
counted in (A) above; or within three years after the imposition or 
commencement of any sentence counted in (B) above. 

E. Score 3 points if the offender had a positive urine test for heroin or any 
other opiate, cocaine, or PCP either at the time of arrest, during the 
pretrial release period, or during the presentence release period; or score 3 
points if the offender is determined to have been an abuser of heroin or 
any another opiate, cocaine, or PCP within ten years of the current 
conviction. 

2. SPECIAL CONDITIONS: POLICY STATEMENTS 

C321. If the offense of conviction is a violent offense or a 
controlled substance offense and the offender has at least two 
prior felony convictions, each of which is either a violent 
offense or a controlled substance offense, then the sentence 
shall equal the maximum term of imprisonment authorized for 
the offense. This policy statement implements 28 U.S.c. 
§ 994(h). Violent offenses are the state and federal counterpart 
of offenses in Chapter Two, Part A, Offenses Involving the 
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Person, and any other offense that involves force or threat of 
force against a person, including burglary of a dwelling. 
Controlled substance offenses are described in Section 401 of 
the Controlled Substance Act (21 U.S.C. § 841); Sections 1002(a), 
1005, and 1009 of the Controlled Substances Import and E)..-port 
Act (21 U.S.C. §§ 952(a), 955, and 959); and Section 1 of the 
Act of September 15, 1980 (21 U.S.C. § 955a). 

C322. If it can be established by a prior failure to comply with 
an administrative order, a civil adjudication, or a preponderance 
of other evidence that the offender previously engaged in 
similar conduct (other than conduct that resulted in a previous 
criminal conviction), aggravation of the sentence beyond the 
guideline range shall be warranted. 

C323. If it is determined by a preponderance of the evidence 
that the current offense was part of a pattern of criminal 
conduct from which the offender derived a substantial portion of 
his or her income, aggravation beyond the guideline range shall 
be warranted. This policy statement implements 28 U.S.C. 
§ 944(i) (2). 

C324. If the offender knowingly fails to appear before a court 
as required by the conditions of his release, aggravation of the 
sentence beyond the guideline range shall be warranted; or, if 
the offender knowingly fails to surrender for service of sentence 
pursuant to a court order, he shall be sentenced to a mandatory 
consecutive sentence which may exceed the guideline range. 
This policy statement is consistent with 18 U.S.C. § 3146. 

3. DEFINITIONS AND INSTRUCTIONS FOR SCORING CRIMINAL HISTORY 

The following definitions and instructions apply to the scoring of criminal 
history points. 

Pl'ior Sentences. A prior sentence refers to a sentence imposed prior to 
sentencing on the current offense for conduct that is not part of the conduct 
constituting the current offense. If two or more prior sentences are imposed 
concurrently, they arc to be treated as one sentence for purposes of the criminal 
history score, using the longest sentence of imprisonment imposed. If two or more 
prior sentences arc imposed consecutively, they are to be treated as separate 
sentences for purposes of calculating the criminal history score. 

When determining time served, the probation officer shall assume that the 
offender served one-third of the maximum term imposed, or one-third of the 
statutory maximum term when the nHlximum term was not stipulated. The offender 
shall be allowed to rebut this assumption and establish the fact that less time was 
served. However, the offender may not rebut the assumption if less time was served 
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because the offender escaped or because the prison portion of a sentence has not yet 
been completed. 

Sentences to Imprisonment. 
sentence of imprisonment, not one 
imprisonment has been suspended, 
part that has not been suspended. 

A sentence to imprisonment refers to an executed 
that has been suspended. If part of a sentence of 
the term "sentence to imprisonment" refers to the 

Sentences for Non-Felony Of Tenses. Sentences based on convictions for certain 
non-felony offenses are to be counted only if the sentence was imprisonment for 30 
days or more, or probation for at least one year. These are: 

Criminal contempt of court 
Disorderly conduct and similar offenses 
Driving without a license or with a revoked or suspended license 
False information to a police officer 
Fish and game violations 
Gambling 
Loitering 
Non-support 
Prostitution 
Resisting arrest 
Trespassing 

Sentences based on convictions for certain other non-felony offenses are not to 
be counted. These are: 

Hitchhiking 
Local regulatory violations 
Public intoxication and similar offenses 
Minor traffic infractions 
Vagrancy 

Juvenile Sentences. Juvenile sentences are counted for offenses against persons, 
including residential burglary and drug trafficking. 

Decay Facto!' For Prior Sentences. If there exists a ten-year period during 
which the offender neither sustained a sentence of imprisonment including a 
maximum term of more than one year, nor is known to have served time in 
confinement on a sentence of imprisonment including a maximum term of more than 
one year, sentences imposed prior to the beginning of that ten-year period shall not 
be counted. Convictions for crimes of violence and convictions for crime involving 
the distribution of drugs are, however, always counted. Violent offenses are the 
state and federal counterpart of offenses in Chapter Two, Part A, Offenses Involving 
the Person, and any other offense that involves force or threat of force against a 
person, including burglary of a dwelling. Controlled substance offenses are described 
in Section 401 of the Controlled Substance Act (21 U.S.C. § 841); Sections 1002(a), 
1005, and 1009 of the Controlled Substances Import and Export Act (21 U.S.C. 
§§ 952(a), 955, and 959); and Section 1 of the Act of September 15, 1980 (21 U.S.C. 
§ 955a). 
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Diversion1wy Dispositions. A judicial determination of guilt or an admission of 
guilt before a judicial body for an otherwise countable offense shall be counted as a 
sentence under 1.C above, even if a conviction or sentence is not formally entered. 
This provision includes diversionary dispositions where the offender's guilt has been 
established but the offender is diverted prior to entry of a record of conviction. 

Sentences Resulting FI'om Military OI1'enses. Sentences resulting from military 
offenses are counted if they result from general or special court-martial for conduct 
that is prohibited by civilian criminal law (~, theft, assault), Sentences resulting 
from summary court-martial or Article 15 proceedings are not counted. Sentences for 
conduct that has no counterpart in civilian criminal law (Le., strictly military 
offenses) are not counted. 

Sentences Resulting From Foreign Convictions. Sentences resulting from foreign 
convictions arc counted if they are for conduct that would be criminal if committed 
in the United States, 

Sentences Resulting from Tribal Court Convictions. Sentences resulting from 
tribal court convictions are counted under the same conditions as sentences from any 
other convictions. 

4. EFFECT OF CRIMINAL HISTORY SCORE 

The Commission faces a difficult problem: How should criminal history be used 
to promote efficiency and justice in sentencing? From a modified deserts standpoint, 
criminal record would play a role that is consistent with the increased 
blameworthiness of habitual offenders. However, no formula exists for determining 
how much a criminal record should matter when fixing blame. From a deterrence 
viewpoint, recidivists may be demonstrating their recalcitrance, and thus, may require 
more severe sentences, An alternative conclusion is that recidivists are not deterred 
by available sanctions, so from an efficiency perspective, enhanced sentences are 
wasteful of corrections resources. A third view is that criminal record should matter 
because offenders with serious criminal histories are likely to continue to victimize 
the public if given the opportunity, and thus, prison should be used to incarcerate 
offenders for periods of time during which they would otherwise be committing 
crimes. The quandary raised by this third view is how the Commission should 
determine which offenders are likely to recidivate and how to determine the 
appropriate term of incarceration. 

The Commission invites public comment on the appropriate relationship between 
criminal record and sentence. To facilitate discussion, the Commission temporarily 
has adopted a criminal history score table that approximates the role that criminal 
history has played in past sentencing decisions, The Commission does not assume 
that replicating past practices is optimal. For example, from a pure incapacitation 
standpoint, an offender would be incarcerated for a long time only when the risk 
posed is sufficient to justify the prison costs, Otherwise, if the risk is not 
commensurate with the cost of incarceration, the offender would be freed. This 
suggests that past sentencing practices may be inconsistent with both the goals of 
pure incapacitation, and other pure sentencing objectives. Nevertheless, past 
practices provide a useful focal point [or discussion. 
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A review of past practices indicates that the additional time attributable to 
criminal record is not a simple mUltiple of the base sentence. Rather, and perhaps 
surprisingly, the percentage increase attributable to criminal record is largest for 
offenders convicted of the least serious crimes and smallest for offenders convicted 
of the most serious crimes. The relationship between time served and criminal 
record is approximated in the criminal history score table. 

The criminal history score table is somewhat complex. An alternative approach, 
which retains the differential proportionality across offense levels, is to provide 
step-by-step instructions for translating the criminal history score into a sentence 
enhancement. An example using this approach is shown below. In practice, other 
formulations are possible. 

Both the criminal history score table and the step-by-step formulation have 
merit. The Commission seeks comment about which approach is more desirable, and 
seeks recommendations about the appropriate numbers to be used. 

Criminal History Score Table 

The criminal history score is the sum of the points from 1A above. This table 
adjusts the offense value from Chapter Two by adding the appropriate number of 
points as set forth in the following table. 

Criminal History Score 

o 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 or more 

Base Offense Value 

1-17 18-23 

0 0 
1 2 
2 4 
2 6 
3 8 
4 9 
5 11 
5 13 
6 15 
7 17 
8 19 
8 21 
9 23 

Alternative Approach 

24-31 32-59 60+ 

0 0 0 
3 5 5 
6 9 9 
9 14 14 

12 18 19 
15 23 24 
18 27 28 
21 32 33 
24 36 38 
27 41 43 
30 45 47 
33 50 52 
36 54 57 

This formulation provides sentence enhancements that are similar to those that 
appear in the criminal history score table. The criminal history score is the sum of 
the points from 1.A above. To adjust the offense value from Chapter Two, complete 
the following three steps: 
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1. Step 1 -- Determine the multiplier from the following list. For example, if 
the base offense value is 20, the mUltiplier is 2. 

2. Step 2·· 

3. Step 3·· 

Base Offense Value 

1·17 
18·23 
24·31 
32·59 

60 or more 

Multiplier 

0.75 
2.00 
3.00 
4.50 
5.00 

Determine the appropriate adjustment as the product of the 
multiplier and the criminal history score. For example, if the 
multiplier is 3.00 and the criminal history score is 7, the adjustment 
is 21. Round the result down to the nearest whole number. 

Add the adjustment to the base offense value to obtain an adjusted 
base offense value. For example, if the adjustment is 21 and the 
base offense value is 30, the adjusted base offense value is 51. 

Commentary 

Approximately half of the offenders convicted in federal cOllrts have been 
convicted previously of misdemeanor or felony offenses. Their prior convictions 
result from prosecutions in the federal system, from fifty state systems and the 
District of Columbia, from the militGl)" from territories, and from foreign countries. 
There are variations across jurisdictions and over time in offense definitions, 
sentencing stmctures, and manllers of sentence pronouncement. 

To minimize problems associated with cross·jurisdictional differences, the 
Commission tentatively detennined that the criminal history score should be based on 
previous sentences imposed and time served but rather than other measures, such as 
evaluation of the offender'S actual conduct underlying the offense of conviction, the 
definition of the offense of conviction, or the statutory maximum sentence available 
for the offense. Several considerations infon7led this choice. Basing the criminal 
history score on the sentence imposed and time served can perpetuate past 
sentencing disparity. However, other measures also may perpetuate past disparities. 
For example, prior convictions pelpetuate prosecutorial disparity with respect to 
numbers of charges or counts and reductions in charges. In addition, examining the 
underlying conduct of prior convictions raises practical and legal problems. 

Although past disparity is a problem when llsing prior sentences and time served 
to modify the currellt sentence, past sentences are not random. Length of sentence 
imposed reflects a judicial assessment of the seriousness and scope of the underlying 
criminal conduct, particularly when judges consider total offense behavior. Similarly, 
time served results from a judicial assessment combined with assessments made by 
prison and parole officials. 

The three sentence distinctions llsed in the guidelines are a custody sentence 
longer than one year, a custody sentence of sixty days or more but not greater than 
one yeGl; and other sentences including cllstody sentences of less than sixty days, 
probation, fines, and residency in a halfway hOl/se. Criminal history points are based 
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on the sentence imposed. To consider a sentence to be a custody sentence, a 
podioll of the cllstody sentence must have been executed; that is, time must have 
been served (or, if the offender escaped, would have been served). Time in custody 
that results from a split sentence (for example, two years suspended Oil the service 
of six months) is counted as if it 'were a custody sentence. If the offender was 
resentenced by the judge after tlle initial sentencing heQlillg, the later 
pronouncement is used ill assigning criminal history points. 

The three time-served distinctions used in the guidelines are tenlls of less 
than three years, tenllS of from three years to less than five years, and tel171S of 
five years or more. Because it is of tell difficult for probatioll officers to ascertain 
time served before the sentencing hearing, the probation officer is instmcted to 
assume that time served equals one-third of the ma:dl1lum sentence imposed. The 
Commissioll realizes that the percentage of the sentence served vades widely across 
the cduJltry, so to prevellt injustice, the offender is allowed to rebut that 
assumpli Oil. 

A time limit for cOllsidedng pdor sentences is included because recent offenses 
are more relevant to blameworthiness and are better predictors of recidivism thall 
are older offenses. In addition, older records are difficult to access and are often 
less accurate than more recent records. Nevertheless, criminal conduct involving 
crimes of violence and dntg transactiolls is counted in the criminal record score 
regardless of when it occurred. 

Dntg users commit cdmes at a higher rate thall non-users. III addition, dntg 
lIsef'S are more likely to recidivate than are nOtHlsel'S. Consequently, a dntg abuse 
item is included ill the guideline. 

Specine Options FOl' Consideration 

1. Dntr: Abuse. Additional options would be to delete item E or to restdct it to 
abuse of heroin or other opiates. The argument against inclusion rests both Oil 
possible diffiCUlty ill scoring and because it would be the only item that does not 
involve past instances of adjudicated criminal conduct. It is also noted that the 
section by section analysis of the proposed 28 U.S.C. § 994 (d)(S) ill S.1630, which 
deals with factors that should be considered by the Commission ill fonnulating the 
guidelines, states "Dntg dependency, in the Committee's view, generally should flot 
playa role in the decision whether or not to incarcerate the offender." 

Oil the other hand, the observations of climinal justice practitioners and the 
measurements of social science researchers agree that there is a strong association 
between substance abuse and criminal activity. A panel of the National Academy of 
Sciences (NAS) reached the following conclusions: 

A. Dmgs are more likely to be used by people who commit crimes thall by 
people who do IIOt commit cn'mes. According to the NAS, ". . . the available 
evidence Oil pmticipatioll ill sen'ous criminal activity suggests that dnlg users, 
especially multiple dmg users, are much more likely to be illvolved thall non
users." Citing a national sample of YOllths studied by Elliott and Huizinga, tlte 
NAS concluded: "The self-reported participation rates for felollY assault, felollY 
theft, and robbery ill crease dramatically as dmg lise becomes more sedolls. . ." 
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(A. Blumstein, et al., (eds.), Criminal Careel:~ and "Career Climina!s", National 
Academy of Sciences, Washington, D.C., 1986, p. 50). 

B. Among active offenders, people who abuse dnlgs commit crimes at a greatar 
rate than people who do not abuse dnlgs. According to the NAS: "Higher 
frequency rates are found both among active offenders currently lIsing dnlgs 
and among those with histories of dnlg lise, especially early dnlg use as 
juveniles, across a variety of offense types, and llsing both official-arrest and 
self-report data." For example, the NAS reports that ". . . active offenders 
among pmticipants iiI dnlg treatment programs are estimated to commit an 
annual average of 3 assaults, 6 to 8 robberies, and more than 20 propelty 
offenses. These rates are twice those found for adult arrestees generally." 
And: ''During these periods (of heavy dmg use), crime spurts with frequencies 
as 11Iuch as 6 ames as high as those for nonusing offenders have been reported" 
(NAS pp. 74-75), 

C. Past dmg lise predicts future criminal behavior. The National Academy of 
Sciences reviewed fOllr empirically derived instnlments that were developed to 
predict future criminal behavior. Past dnlg use was a factor ill each scale. A 
scale developed by the Rand Coporation contained oile item about dnlg lise in 
the preceding two years alld another item cOllcemillg dmg use as a juvenile. A 
scale used by the U.S. Parole Commission contains all item concem;1Ig heroin or 
opiate dependence. The Iowa Risk Assessment scale coded substance abuse into 
specific categories.' histOlY of pCP use, lion-opiate injections, SIIlffing volatile 
substancesj history of opiate addictionj history of heavy hallucinogenic IIsej 
history of dnlg problems; history of opiate or hallucinogen use, or alcohol 
problem,· and no history. A scale developed by the Institute for Law and 
Society lIses an item concemi1lg heroin use. 

2. NOlI-Felony Offenses. The proposal enumerates valious non-felony offenses and 
separates them into tlVO categories: those that are more serious and more likely to 
be the result of a plea down from more seriolls behavior, which are to be counted if 
a significant sentence is imposed (Lb incarceratioll of 60 days or more or olle year 
or more of probation),' and those that are less serious (not to be counted at all). 
There are two other options for addressing non-felony prior offenses. The first, 
similar to that presented, wOllld retain the list of excluded offenses but count any of 
them as convictions if the sentence imposed was a se1ltence to imprisonment of 60 
days or more. This option does 1I0t differentiate a11l0ng the offenses Oil the basis of 
seriousness and considers only incarcerative sentences of 60 days or more as a 
significant sentence. The second option would exclude from the score all offenses 
that carried a maximum tenn of sb: months or less. The difficulty with the latter 
option is that statutory maximums differ from jurisdiction to jurisdiction, thereby 
both building ill disparity and creating work for the probation officer to detennine 
what the maximum sentence was ill the jll1isdiction ill which the conviction was 
given. 

3. JlIvenile Sentences. Attempting to count every juvenile convictiOl~ may have the 
potential for creating large disparities due to differential availability of records. 
Another option would be to limit sentences for offenses committed prior to age 18 
by lise of the following wording: 
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Sentences for Offenses COlllmitted Prior to Age 18. Selltences for offenses 
committed prior to age 18 are COUll ted ollly if one or more of the following is 
applicable: 

A. the offender was convicted as all adult alld received a sentence of 
imprisonment with a ma.timlll1l tenn of more than one year; or 

B. the offender was age 21 or YOl/nger at the commencement of the 
cLlrren! offense, and the sentence imposed for the offense committed prior 
to age 18 resulted in a commitment (adl/It or juvenile) of 60 days or more, 
and was imposed not earlier than four years before the commencement of 
the Cl/rrent offense. Note: the ma.timllm number of poillts that may be 
scored for any sentence I//Ider til is paragraph is 2. 

This OptiOIl attempts to captllre important juvenile indicators of risk (most 
relevant when dealing with a young offender who has not yet had the opportunity to 
build an adult record) that are likely to be available across most jurisdictions. 
Another option would be to eliminate paragraph B, thereby excluding juvenile 
offenses that did not result in an adult conviction. Because of tile problem of 
record availability and becallse of the added complexity, the first option may not be 
meaningful since only about five percent of federal offenders are III/del' 21. 

4. Decav Factor For Prior Sentences The OptiOIl presented above e.r:cludes f/'ol1l the 
criminal history score criminal conduct that preceded a tell-year period withill which 
the offender neither incllrred nor served time all a sentence to incarceration for 
more thaI! a year. If tile offender had been convicted during this ten-year period, 
convictions prior to this ten-year period would be counted. Another option would be 
to limit consideration of prior sentences to those imposed within a certain interval 
before commencement of the current offense, regardless of what has occurred in the 
interim. Under this approach, any sentence to imprisonment for which the offender 
remained IInder criminal justice control or was within three years of release at the 
commencement of tlle current offense behavior would be cOllIlted. The wording of 
this OptiOIl would be as follows: 

A. Score 3 points for each pdor sentence of impdsonment for a maximum term 
of more than aile year that was imposed within fifteen years of the 
commencement of the current 9./Jense behavior. 

B. Score 2 points for each prior sentence to imprisonment for a ma.r:imllm term 
of 60 days or more that is 11 at counted above and that was imposed within ten 
years of the commencement of the current offense behavior. 

C. Score 1 point for each prior sentence that is not cOllllted above that was 
imposed williin ten years of the commencement of the current offlJilse behavior. 

D. Score 2 points if the offender committed the cllrrent offense: 

1. while IInder any fomi of criminal justice control, probation, parole, or 
sllpervised release, custody or escape statlls, or allY form of release 
pending trial, sentencing, Or appeal; or 
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2. within three years after ally release from imprisonment on a selltellce 
COUll ted in A above; or witllin three years after the imposition or 
commencemellt of any sentence COUll ted ill B above. 

Note to Section D: Any sentellce giving rise to the scoring of poillts 
under either of the subsections in section D should be COUll ted in A or B 
above, notwithstanding the fifteen or ten year limitation olilelWise 
applicable. 

This option is easier to apply because the date of sentellcing is more easily 
available than the date of release on a sentence to incarceration. Its adoptioll, 
however, could prevent the counting of the most serious prior criminal conduct. 

PART D· PLEA AGREEMENTS 

[Reserved] 

See Chapter Six, Pmt C, for a discussion of policy issues presellted for public 
comment. 

PART E • OTHER OFFENDER CHARACTERISTICS 

TI,e Commission's aWholizing legislation requires it 
number of offellder charactelistics have "any relevance to 
of service, or other illcidellts of an appropriate sentence" 
account ollly to the extent they m:e detenllined relevallt. 
characteristics are: 

1. age,' 
2. education,' 
3. vocational skills,' 

to cOllsider whether a 
the nature, extent, place 
alld to take them into 

2B U.S.c.§ 994(d). TIle 

4. mental and em otiOIlal cOlldition to tile extellt that slich condition 
mitigates the defelldallt's culpability or to the extellt that such 
condition is otherwise plaillly relevant; 

5. physical conditioll, includillg dmg depelldellce,' 
6. previous employmellt record,' 
7. family ties alld respollsibilities,' 
B. commullity ties; 
9. role ill the offellse; 

10. clim-'llOl history; alld 
11. degree of depell dell ce IIpon climillal activity for a livelihood. 

Chapter TI,ree of the preliminary guidelilles addresses role ill the offellse alld 
degree of depelldence 011 crimill al activity for a livelihood ill Part A, alld criminal 
lzistOlY in Part C. The otller factors lIave 1I0t, however, been thoroughly addressed 
ill this prelim ill my draft. 
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One method of pennitting couTts to address these charactelistics would be to 
allow the COUlt the discretion to cOllsider one or more t1rem, as appropriate, in 
setting the sentence within the 25 percent range. 28 U.S. C. § 944(b). Another 
method would be to cite them as aggravating or mitigating factors where appropriate. 
A third method would be to treat thet;, as multipliers ill the same manner as Chapter 
Three adjustments. 

In connection with its May 22, 1986 hearing on prior criminal IliSlOlY, the 
Commission asked over 200 persons and organizations to provide written comment on 
the extent to which these characteristics should be considered in sentencing. Public 
comment is now invited on which of these factors should be considered relellallt to 
sentencing, and in what circumstances. 
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CHAPTER FOUR - DETERMINING THE SENTENCE 

OVERVIEW 

Chapter Four describes the process by which sanction units are converted into 
actual sentences and explains the range of sentencing options available to the court. 
§A411 describes the conversion of sanction units into months of imprisonment. 
§A412-A420 describe, in turn, each of the sentencing options other than 
imprisonment: probation, supervised release, community confinement, home detention, 
restitution, fines, forfeiture, community service, and order of notice to victims. 
Section A421 addresses the relationship of statutory maximum and mandatory 
minimum sentences to the guidelines, and §A422 offers guidance on the use of 
consecutive and concurrent sentences. 

The Commission has identified two issues in Chapter Four as particularly 
appropriate for public comment: 

(1) How should sanction units be converted into terms of imprisonment? 

(2) How should sanction units be converted into sentences other than 
im prisonment? 

Two other Chapter Four-related issues are discussed 111 Chapter Six (Other 
Issues): 

(1) How should the appropriate amount of a fine to impose on an offender be 
determined? (Chapter Six, Part A) 

(2) What "eligibility criteria" or other restrictions should be established for 
offenders the court is considering for placement in community confinement 
or home detention? (Chapter Six, Part D) 

§A411. Imprisonment 

a. The guideline table set forth in (e) below displays the guideline range 
of months of imprisonment applicable to the total sanction units. If 
the exact number of the total sanction units is not listed in the 
table, it is to be rounded down to the nearest listed number. 

b. Where the minimum number of months of imprisonment specified in 
the guideline range is greater than zero, that number must be 
satisfied by imprisonment or by custody for intervals of time as a 
condition of probation under 18 U.S.C. § 3563(b) (11). The 
imprisonment or custody sentence may not exceed the highest number 
in that range. For example, if the offender's total sanction units are 
26, the court must impose a term of imprisonment of between 14 and 
20 months. 

c. Where the minimum number of months of imprisonment specified in 
the guideline range is zero, no minimum term of imprisonment 01' 
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custody is required. However, a term of imprisonment up to six 
months may be imposed. 

U. A scntencc is within the guidelines if it includes at least the 
minimum number, and not more than the maximum number of months 
of imprisonment specified in the guideline range. 
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e. Guideline Table 

Total Guideline Hnnge Total Guideline Hnnge 
Sanction Units (in l\Tonths ol'Imprisonment) Snnction Units (in Months of ImprisonmeJlt) 

Less thun 14 0-6 174 162-202 
14 2-8 180 168-210 
1(j 4-10 186 174-216 
1S 6-12 192 180-224 
20 8-14 198 186-232 
22- 10-16 204 192-240 
24 12-18 210 198-246 
2(1 14-20 216 204-254 
'1\' 
~ll 16-22 222 210-262 
:-10 18-24 228 216-270 
32 20-26 234 222-276 
34 22-28 240 228-284 
:~(I 24-30 246 234-292 
3~ 26·32 252 240-300 
4ll 28-34 258 246·306 
42 30-36 264 252-314 
44 32·40 270 258·322 
4H 36-44 276 264·330 
52 40·50 282 270-336 
S(I 44·54 288 276·344 
(i() 48-60 294 282-352 
{J(i 54-66 300 288-360 
72 60-74 306 294-366 
7X 66-82 312 300-374 
X4 72-90 318 306·382 
1)0 78-96 324 312-390 
<J(I 84-104 330 318-396 
102 90-112 336 324-404 
1O~ 96-120 342 330-412 
114 102-126 348 336-420 
120 108·134 354 342-426 
12(1 114·142 360 348·434 
132 120·150 366 354-442 
13X 126-156 372 or above 360-Life 
144 132-164 
1;'iO 138-172 
lS(i 144-180 
Hi2 150-186 
l6R 156-194 
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Commentary 

The guideline table presented above translates the oJfender's total sanction 
units into guideline ranges of months of imprisonment. Sanction units totalling less 
than 14 equate to an imprisonment range of zero to six months. The court may, 
therefore, impose a sentence other than imprisonment on oJfenders whose units total 
less than 14. Sanction unit totals of 14 or more will require the court to impose 
some tenn of imprisollment. 

The selection of 14 sanction units as the level below which a court may 
sanction an oJJender without imprisonment was intended to establish a range of ullits 
(0-14) that was broad enough to penn it the court to give minor offenders (including 
repeat violators of tlte most minor statutes) probation or other non-imprisollment 
sentences. Selection of a significantly lower /lumber thall 14 would have 
wl1Iecessarily complicated the required mathematical calculations without any 
discernible benefit. 

Because 14 sanction llnits correspond to a minimllm of two months' 
imprisonment, the total of the oJJender's sanction units is always 12 more than the 
11I11lll1lUm months of imprisonment in the corresponding range. The maximum of the 
guideline range generally exceeds the minimum by the greater of 6 months or 25%, 
tlte limit allowed by 28 U.s.C. § 994(b) (as amended by Pub. L. No. 99-363). For 
simplicity, it was decided to use only even nllmbers ill the guideline range. 

The court is required to impose a sentence within the guideline range set fOlth 
below unless tlte court finds that an aggravating or mitigating circumstance exists 
that was not adequately taken into consideration by the Commission in fomwlating 
tlte applicable guideline (18 U.S.c. § 3553(b)). 

Subject to applicable policy statements, the detennination of where to sentence 
within the guideline range is within tlte discretion of the COlllt. For e:r:ample, if the 
total sanction units are 56, the COllrt, in order to sentence willI in the guidelines, 
must sentence the oJJender to a term of imprisoll1nent of at least 44 months but 1I0t 
more than 54 months. 

The coun must e:tplaill its specific reasons for imposing a sentence at a 
particular point within the range, or outside the range, in open court at the time of 
sentencing. 18 U.S.c. § 3553(c). 

The guideline table presents one approach for converting sanction units into a 
tenn of imprisonment. Anotlzer approach would be to make the conversion rate from 
sanction units ito imprisonment depend on the nature of the offense committed. 
Offenses resulting ill the most seriolls hanns would result in the imposition of 
proportionately grealer prison terms. For example, an oJfender who committed 011 

oJJense involving the person could be required to discharge 90% of his sanction units 
by imprisonment, while an offender who committed all oJJense involving property 
would be required to discharge only 50% of his lInits by imprisonment. Comment is 
illvited 011 the guideline table approach as well as any other method of convelting 
sanction lInits to tenns of imprisonment. 
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I 
CONVERSION OF SANCTION UNITS INTO SENTENCES OTHER THAN 
IMPRISONMENT 

The Commission has identified several ways to address this issue. One question 
is common to each approach, however: what types of sentences, other than 
imprisonment, should be measured by sanction units? The Commission could, for 
example, adopt a guideline that would require an offender to compensate a victim for 
his/her losses separate and apart from any punishment the offender might receive for 
his conduct. Accordingly, under such a guideline, restitution would be required 
whenever feasible without regard to the satisfaction of any sanction units; the 
offender would still be subject to other punishment(s) In satisfaction of all sanction 
units. A similar approach could be taken with respect to forfeiture and an order of 
notice to victims. 

The same question occurs with respect to probation and supervised release: 
should those sentences or any conditions of those sentences be accorded sanction 
unit value? Because the underlying purpose of many probation sentences is 
fundamentally rehabilitative, some observers have noted that it is inappropriate to 
accord any sanction unit value to their imposition. Others have contended that it 
would be appropriate to accord sanction unit values to those conditions that are 
punitive or significantly deprive the offender of some liberty such as a condition 
that the offender observe a curfew or submit to urinalysis on a frequent basis. 
Comment is specifically invited on these issues as well as the alternative proposals 
outlined below. 

OPTION 1: ]Handatory Satisfaction of All Sanction Units 

Under this approach, the court would be required to impose a sentence that 
satisfied all of the offender's sanction units. If, for example, an imprisonment range 
of 80-100 months applied, and the court selected the minimum of the range as the 
appropriate term of imprisonment, the remaining 20 months in the range would still 
have to be discharged by alternative sanctions of equivalent weight. Establishment 
of a system of this nature would require the Commission to set equivalency rates 
between imprisonment and all other types of sentences determined to have sanction 
unit value. The Commission could, for instance, develop a table that established 
certain terms of community confinement or home detention as the equivalent of one 
month's imprisonment. Other equivalencies would be established for non-confinement 
sentences, like fines and community service, as well. Comment is invited on both 
the approach in general and the equivalency rates that should be established between 
imprisonment and other sanctions. 

OPTION 2: Permissive Satisfaction of All Sanction Units 

There are several possible approaches to this option. The common thread 
among all of them is that the court would not be obligated to impose a sentence 
that satisfied all sanction units. One approach would be to establish equivalencies 
between imprisonment and other types of sentences, but permit the court to impose 
non-imprisonment units in any amount up to the maximum of the range. So, for 
example, where the court chose to impose the minimum term of imprisonment in an 
80 to 100 month range, the judge could impose additional 0-20 units of non
imprisonment sanctions. 
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A second approach would be to separate the sanction ullits into imprisonment 
and non-imprisonment categories, ;lnd to calculate imprisonment and non-
imprisonment sanctions independently. A judge's decision to impose the minimum 
term of imprisonment in a range would have no bearing on the amount of non
imprisonment punishment imposed. This method obviates the need to establish 
equivalencies between imprisonmcnt and other types of sentences, but would still 
require cquivalency rates among non-imprisonment sanctions. 

A third approach \\'.:)Uld be to calculate a range of imprisonment and leave the 
imposition of other sanctions to the total discretion of the judge. A variation on 
this approach, as well as the two described above, would require the court to 
discharge a certain mll1tnHl111 number or perccntage of sanction units by non
imprisonment sanctions. 

SA-I12. Pr'ohat ion 

a. Imposition of Term of Probation. An offender may be sentenced to a 
term of probation ill addition to any other sanction imposed unless: 

1. the offense of conviction is a Class A or B felony (18 U.S.C. 
§ 3561(a)(1)); 

2. the offense of conviction is one which expressly prccludes 
probation as a scntence (18 U.S.C. § 3561(a)(2)); or 

3. the offendcr is sentenccd at the .\,;:tme time to a term of 
imprisonment for the same or a different offense (18 U.S.C. 
§ 3561(a)(3)). 

b. Length of Term of Prohation. When a term of probation is imposed, 
the length of such tcrm shall be: 

1. for a felony, not less than one nor more than five years; 

2. for a mi~demcanor, not more than five years; 

3. for an infraction, not more than one year. 

Com m ell tary 

Tlrc prelimillary guideline for lClIgtlf of probation is idcntical to tire maximllm 
terti 1.1' of pro/)ation set fortlr at 18 U.S.C. § 3561(b). Commellt is solicited as ·to 
whether more Jpecijic ten1lS of probation should be provided. 

c. Condit inn<; of Prohat inn. 

1. When a term of probalion is imposed, the c.ourt shall impose the 
following condilions of probation in each case: 
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A. the offender 
local crime 
§ 3563 (a) (1)); 

shall not commit another federal, state, or 
during the term of probation (18 U.S.C. 

B. the offender shall not leave the judicial district without 
obtaining permission from the probation officer; 

C. the offender shall report to the probation officer as 
directed by the court or the probation office and submit a 
truthful written monthly report within the first five days 
of each month; 

D. the offender shall permit a probation officer to visit 
his/her home or elsewhere and shall permit confiscation of 
any contraband observeCl in plain view by the probation 
officer; 

E. the offender shall answer inquiries by a probation officer 
and follow the instructions of the probation officer; 

F. the offender shall notify the probation officer promptly of 
any changes in address or employment; 

G. the offender shall notify the probation officer promptly if 
arrested or questioned by a law enforcement officer; 

H. the offender shall maintain reasonable hours, shall associate 
only with law-abiding persons, and shall not associate with 
individuals with criminal felony records unless granted 
permission to do so by the probation officer; 

1. the offender shall not possess a firearm, dangerous weapon, 
or destructive device; 

J. the offender shall not purchase, possess, use, distribute, or 
administer any controlled substance, including narcotics, 
marijuana, depressants, or stimulants, or any paraphernalia 
related to the foregoing unless prescribed by a physician. 
The offender shall not frequent places where such drugs 
are illegally sold, dispensed, used or given away. Neither 
shall the offender drink alcoholic beverages to excess; 

K. the offender shall not enter into any agreement to act as 
an informer or special agent of any' law enforcement 
agency; 

L. as directed by the probation officer, the offender shall 
provide fIOtification to third parties as to risks that may 
be occasioned by the offender's criminal record or personal 
characteristics, and shall permit the probation officer to 
make such notifications and to confirm the offender's 
compliance; and 
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M. the offender shall work regularly at a lawful occupation 
unless excused by the probation officer for schooling, 
training or other acceptable reasons. The offender shall 
notify the probation officer immediately of any change in 
employment status to include job changes or being out of 
work. 

2. If a term of probatioli is imposed for a felony, the court must 
impose a fine, an order of restitution, or community service as a 
condition of probation. 18 U.S.C. § 3563(a)(2). 

3. Custody for intervals of 
probation during the 
18 U.S.C. § 3563(a)(11). 

time may be ordered as a condition of 
first year of probation pursuant to 

Commentary 

Pursuant to 18 U.S.c. § 3563 (b), lhe COll1t may impose any other conditions of 
probation that are reasonably related to the nature and circumstances of the offense, 
the history and characteristics of the offender, and the purposes of sentencing set 
forth at 18 U.S.C. § 3553 (a) (2). 

§A413. Supervised Release 

a. Imposition of Term of Supervised Rele:lse 

1. The court shall order a term of supervised release to follow 
imprisonment when: 

A. a period of imprisonment of more than one year is imposed 
for an offense involving violence or the distribution or sale 
of drugs; 

B. the court determines that such a term is necessary to 
enforce conditions of restitution, community service, or a 
fine; or 

C. the court determines that the offender's readjustment to 
society will require supervision. 

2. The court may impose a term of supervised release to follow 
imprisonment in any other case. 

b. Length of Term of Supervised Release 

1. When a term of supervised release is ordered, the length of such 
term shall be: 

A. for a Class A or B felony, 3 years; 
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B. for a Class C or D felony, 2 years; 

C. for a Class E felony or a misdemeanor, 1 year. 

c. Conditions of Supervised Release 

1. When a term of supervised release is imposed, the court shall 
impose the following conditions of supervised release in each 
case: 

A. the offender shaH not commit another federal, state, or 
local crime during the term of supervised release (18 U.S.C. 
§ 3583(d»); 

B. the offender shall not leave the judicial district without 
obtaining permission from the probation officer; 

C. the offender shall report to the probation officer as 
directed by the court or the probation office and submit a 
truthful written monthly report within the first five days 
of each month; 

D. the offender shall permit a probation officer to visit him 
at his/her home or elsewhere and shall permit confiscation 
of any contraband observed in plain view by the probation 
officer; 

E. the offender shall answer inquiries by a probation officer 
and follow the instructions of the probation officer; 

F. the offender shall notify the probation officer promptly of 
any changes in address or employment; 

G. the offender shall notify the probation officer promptly if 
arrested or questioned by a law enforcement officer; 

H. the offender shall maintain reasonable hours, shall associate 
only with law-abiding persons, and shall not associate with 
individuals with criminal felony records unless granted 
permission to do so by the probation officer; 

I. the offender shall not possess a firearm, dangerous weapon, 
or destructive device; 

J. the offender shall not purchase, possess, use, distribute, or 
administer any controlled substance, to include narcotics, 
marijuana, depressants or stimulants, or any paraphernalia 
related to the foregoing unless prescribed by a physician. 
The offender shall not frequent places where such drugs 
are illegally sold, dispensed, used, or given away. Neither 
shall the offender drink alcoholic beverages to excess; 
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K. the offender shall not enter into any agreement to act as 
an informer or special agent of any law enforcement 
agency; 

L. as directed by the probation officer, the offender shall 
provide notification to third parties as to risks that may 
be occasioned by the offender's criminal record or personal 
characteristics, and shall permit the probation officer to 
make such notifications and to confirm the offender's 
compliance; and 

M. the offender shall work regularly at a lawful occupation 
unless excused by the probation officer for schooling, 
training or other acceptable reasons. The offender shall 
notify the probation officer immediately of any change in 
employment status to include job changes or being out of 
work. 

Commentmy 

Where sllpelvised release is imposed, the terms of supervised release set forth 
in the guideline are the maximlllll tenns authorized by law. 18 U.S.c. § 3583(b). 

By statute, the COlllt may impose any other condition of supervised release 
that is reasonably related to (A) the nature and circumstances of the oJfense,' (B) the 
histOlY and characteristics of the oJJender; (C) the need to deter further criminal 
conduct,' and (D) the need to provide the ofJender with needed educational or 
vocational training, medical care, or other correctional treatment in the most 
eJJective mallller. Such condition must involve no greater deprivatton of libe/ty llwn 
is reasonably necessary to achieve the needs of dete/rence and rehabilitation as set 
forth in (C) and (D) above. The court may impose allY condition that cOllld be 
imposed as a condition of probatioll except the condition that the oJJender be placed 
ill custody for intervals oj time. 18 U.S.c. § 3583(d). 

§A414. Community Confinement 

a. Community confinement may be imposed as a condition of probation 
or supervised release. 

b. "Community confinement" means residence in a community treatment 
center, restitution center, or other community residential correctional 
facility, and community service, employment, and/or treatment during 
non-residential hours. 

c. Community confinement may not be imposed for a period greater than 
six months. 
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Commenfao' 

SlIbject to the restrictions ill §A413 and §A414, the COl/rt may impose slich 
other discretional), conditions of probation or sllpervised release as it considers 
appropriate to effectuate community confinement. 

§A415. Home Detention 

a. Home detention may be imposed as a condition of probation or 
superviscd release. 

b. "Home detention" means a program of conlinement and supervision by 
means of the following: 

1. restriction to the offender's home during specified hours, 
enforced by appropriate means of surveillance by the probation 
office; 

2. community service, employmcnt, and/or treatment during 11011-

detention hours; and 

3. a minimum of 8 probation officer contacts per month (including 
no less than 4 direct contacts per month). 

c. Home detention may not be imposed for a period greater than six 
months. 

Commentary 

Subject to the restrictions listed in §A413 and §A414, the COllrt may impose 
sllch other conditions of probation or sllpervised release as it COli siders appropriate 
to effecluate home detention. 

§A416. Restitution 

a. Restitution may be imposed as a condition of probation or supervised 
release or as an independent sentence. 

b. When an offender has been ordered to make restitution and to pay a 
fine, any money paid by that offender in satisfaction of sentence 
shall first be applied to satisfy the order of restitution, 

Commentary 

Where the record demollstrates sllfficient evidl1.1!ce to jllstify all order of 
restitlltioll alld the imposition of sllch order will /lot undl/ly complicate or prolong 
the sentencing process (18 U.S,c. § 3663(d)), the COl/rt shall orderrestitlltioll, 
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§A417. 

RESERVED. (See discussion at Chapter Six, Part A). 

§A418. Fol'I'eitu re 

RESERVED. 

§A419. Community Service 

RESERVED. 

§A420. O.'der of Notice to Victims 

The court may set off the cost of any notice ordered against any fine ordered. 

Commelltary 

All order of notice to victims may Ollly be imposed for all offense involving fraud 
or other illtentionally deceptive practices, 18 U.S.c. § 3555. Tile cOllrt may not 
require all offellder to pay more than $20,000 to give notice to victims. 

§A421. 

§A422< 

Stlltutory Maximum Ilnd Mandatory Minimum Sentences 

a. If the application of the guidelines would result in a greater sentence 
than the maximum sentence authorized by statute for the offense of 
conviction (or, in the case of more than one count of conviction, 
than the maximum scntence that might be imposed if consecutive 
sentences wcre ordercd), then the maximum scntence authorized by 
statute shall apply. 

b. If the application of the guidelines would result in 
than the nllnlmUm sentence required by statute, 
minimum sentence shall apply. 

Consh'uction of the Sentence 

a sentence less 
the mandatory 

a, The court generally shall impose a sentence on each count of the 
indictment on which the offender is convicted, 

b. Where the court has discretion to impose concurrent or consecutive 
sentences, it shall exercise its discretion to produce the sentence 
most consistent with the applicable guideline range set forth in 
§A411(d), 
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c. The court may not impose consecutive sentences for an offense of 
conspiring to commit an offense or soliciting commission of an 
offense and for the offense that was the sole object of the 
conspiracy or solicitation. 

Comm en tnt)' 

28 U.S.c. § 994(1)(2) provides that tile guidelines shall reflect the "gelleral 
in appropn'aten ess " of imposing conseclitive tenus of impn'SOllmellt for all oJJellse of 
cOllspin'lIg to commit all oJJellse or solicitillg commission of all oJJellse and Jor the 
oJJellse that was the sole object of the cOllspiracy or solicitation. 

18 U.S.c. § 3584 provides til at (1) sentences of impn'sonment may not be 
imposed cOllsecllth'ely Jor all attempt alld for another offense that was the sole 
object oj the attempt; (2) terms oj impn'sonment imposed at the same time must nlll 
conclll7'elltly 1111 less the cOllrt order or goveming statllte reqllires tile tel1llS to nlll 
conseclltively,' alld (3) temls of impn'sollment impo;ied at difJerent times mllst nlll 
cOllseclitively IInless the COllrt orders the temls to nlll cOllclIl7'elltly. 
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CHAPTER FIVE • VIOLATIONS OF PROBATION AND SUPERVISED RELEASE 

The Comprehensive Crime Control Act expressly directs the Commission to 
establish guidelines or policy statements regarding the appropriate use of probation 
revocation provisions (28 U.S.C. § 994(a)(3)). The act also grants the Commission the 
general authority to issue similar guidelines ancl policy statements regarding the 
revocation of supervised release. 

The approach the Commission proposes to take to the handling of violations is 
to establish minimum standards of compliance for the conditions of supervision that 
might be imposed by the judge at sentencing. The standards would require that if 
the person under supervision does not adhere to at least a minimum level of 
compliance as directed by the guidelines, certain actions would be taken by the 
probation officer and, ultimately, by the sentencing jUdge. The violations would 
essentially be classified as serious, serious technical, and lesser technical. Upon 
revocation, certain sentences would be required depending on the classification of the 
violation. 

1. Requirements of the Comprehensive Crime Control Act 

Un.der the Comprehensive Crime Control Act, probation becomes a sentence 
in itself and constitutes a final judgment. As a sentence, it is to be imposed 
after consideration of the general sentencing factors described in 18 U.S.C. 
§ 3553(a), and the special sentencing factors set forth in 18 U.S.C. § 3562(a). 
When a sentence of probation is imposed there is only one mandatory condition: 
that the offender not commit another crime (18 U.S.C. § 3563(a)(1)). If the 
conviction is for a felony, the statute requires the additional condition that the 
offender either pay a fine, pay restitution, or perform community service (18 
U.S.C. § 3563(a) (2)). 

Otherwise, the court may impose discretionary conditions to the extent 
they are related to the nature and circumstances of the offense and the history 
and characteristics of the offender; and are relatcd to and involve only such 
deprivations of liberty or property as reasonably necessary for the purposes of 
reflecting the seriousness of the offense, promoting respect for the law, 
providing just punishment for the offense, affording adequate deterrence to 
criminal conduct, protecting the public from further crimes of the offender, and 
providing the offender with needed educational or vocational training, medical 
care, or other correctional treatment in the most effective manner (18 U.S.C. 
§ 3563(b)). 

The Act provides that if the offender violates a condition of probation, 
the court may, after a hearing pursuant to Rule 32.1 of the Federal Rules of 
Criminal Procedure, and after considering the factors that are to be considered 
when a sentence is originally imposed (18 U.S.C. § 3553(a)), either: 1) continue 
the offender on probation, with or without extending the term or modifying or 
enlarging the conditions; or 2) revoke the sentence of probation and irn pose any 
other sentence that was available at the time of the initial sentencing 
(18 U.S.C. § 3565(a)). 
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Under the new law, a term of supervised release may be imposed as part 
of a sentence to imprisonment. With the elimination of parole, supervised 
release permits a period of supervision by a U.S. Probation Officer upon the 
oCCender's release Crom imprisonment. The authorized terms of supervised 
release are: 1) not more than three years for a class A or class B felony; 2) 
not more than two years for a class C or class D felony; and 3) not more than 
one year for a class E felony or a misdemeanor. The court is required to 
consider the foHowing in including a term of supervised release, its length, and 
conditions: 1) the nature and circumstances of the offense and history and 
characteristics of the offender; 2) the need to afford adequate deterrence to 
criminal conduct; 3) the need to provide the offender with needed edueational 
or vocatiom~l training, medical care, or other correctional treatment in the most 
effective manner; 4) the kind of sentence and the sentencing range established 
for the applicable category of offense commilted by the applicable category of 
the ofCender as set forth by the Commission guidelines; 5) any pertinent policy 
statement issued by the Commission; and 6) the need to avoid unwarranted 
sentence disparities among offenders with similar records who have been found 
guilty of similar conduct (18 U.S.C. § 3583(c)). 

One mandatory condition applies whenever a term of supervised release is 
imposed: that the offender not commit another crime (18 U.S.C. § 3583(d)). 
The same discretionary conditions that may be imposed with a sentence of 
probation may also be imposed with supervised release, with the exception of 
the requirement of remaining in the custody of the Bureau of Prisons. Any 
condition of supervised release must be reasonably related to the nature of the 
offense and history of the offender, to affording adequate deterrence to 
criminal conduct, and to providing correctional treatment; must involve no 
greater deprivation of liberty than is reasonably necessary for the purposes of 
affording adequate deterrence to criminal conduct and providing correctional 
treatment; and must be consistent with any pertinent policy statements issued 
by the Commission (18 U.S.C. § 3583(d)). 

Pursuant to 18 U.S.C. § 3583(e), upon consideration of the same factors 
that relate to imposing the term of supervised release, the court may: 1) 
terminate a term of supervised release; 2) after a hearing, extend a term to a 
maximum term or modify, reduce, or enlarge the conditions of supervised 
release; or 3) treat a violation of a condition of a term of supervised release as 
contempt of court under 18 U.S.C. § 401(3). 

2. Current Prohation Practices 

Although presently there arc no statutorily required conditions of 
probation, aside from the requirement that the offender not commit another 
crime, seven standard conditions of probation are generally imposed. These 
conditions are not specifically enumerated by the judge at sentencing, but are 
explained to the offender by the probation officer after sentencing. These 
conditions require the probalioner to: 

1. Refrain from violation of any law, and to inform the probation officer 
immediately if arrested or questioned by a law enforcement officer; 

2. Associate only with law-abiding persons and maintain reasonable hours; 
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3. Work regularly at a lawful occupation and support legal dependents, if any, 
to the best of the offender's ability. Persons who become unemployed 
must notify their probation officer immediately; 

4. Not leave the judicial district without permission of the probation officer; 

5. Notify the probation officer immediately of any change in place of 
residence; 

6. Follow the probation officer's instructions and report as directed; and 

7. Report to the probation officer as directed. 

The sentencing judge occasionally imposes additional special conditions related 
to the specific offense or offender. 

3. Current Procedures Regarding Violations 

Under the present system, a number of considerations by both the 
probation officer and the court may influence the response to violations of 
probation. These considerations may include the policies and procedures of the 
Probation Division 01" a respective district, an assessment of the offender's 
overall adjustment to supervision, a personal philosophy of corrections, etc. 
For example, the individual probation officer may determine whether to report a 
violation to the court and, if so, whether to request a warrant. Ultimately, the 
court decides whether to issue a violation warrant after weighing information 
provided from a variety of sources. 

The Probation Division currently distributes a supervision monograph to 
U.S. Probation Officers that distinguishes between violations of law anti 
technical violations and provides general policy for each. Regarding violations 
of law, the monograph states that the probation officer should report the 
violation to the court and in making a recommendation regarding revocation: 

"The probation officer must weigh the risk posed by the new 
offense to the community 'It large. In most cases the commission of 
a criminal offense as serious or more serious as that for which the 
offender is currently on supervisilln represents an untenable risk to 
the well-being of the communily. A series of arrests or convictions 
for minor offenses should be thoroughly investigated by the probation 
officer to determine the risk posed to the community" (The 
SlIpervision Process, Publication 106, Page 18). 

The supervision monograph breaks technical violations into three types. 
The first, an unacceptable pattern of behavior, involves violations of conditions 
of supervision that have been associated with serious criminal activity in the 
offender'S past (such as a drug addict not meeting the condition of drug 
treatment). These violations are to be reported to the court by the U.S. 
Probation Oflicer. 

The second type of technical violation, t1agrant disregard for conditions, 
involves a willful failure by the probationer to adhere to the conditions of 
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probation (such as refusal to pay a fine 01' restitution, or absconding 
supervision). According to the monograph, flagrant disregard also necessitates a 
report to the court. 

The third type, incidental behavior, involves violations representing 
"neglcct or ovcrsight on the part of the defendant." Here the monograph states 
that the violations may be reported to the court, but that "tile primary 
responsibility of the probation officer is to bring the person under supervision 
into compliance" (id., pp. 18-19). 

Because supervised release is a new form of supervision created by the 
Comprehensive Crime Control Act, there are no established policies or 
pr(\cedures for the U.S. Probation Officer regarding its revocation. The Act 
contains no provisions regarding the revocation of supervised release. Pending 
legislative proposals, however, seek to grant courts the authority to revoke 
supenised release. The proposal set forth below is predicated on enactment of 
such legislation. 

4. Cnmmi~~iclO Proro~als 

The approach that the Commission outlines below for handling violations of 
conditions of probation and violations of conditions of supervised release is 
identical for each up to the point of the judicial determination that violations 
have been committed. The Commission's approach establishes minimum standards 
of compliance for the conditions imposed by the jUdge. The standards would 
require that, should the person under supervision not adhere to at least the 
minimum level of compiiance established by the Commission, the probation 
omcer, and in some cases the sentencing judge, take action. While a violator's 
warrant could be 'requested by the probation officer and issued by the 
sentencing judge at any time for any violation of any condition, no action 
would have to be taken by either the probation officer or the sentencing judge 
until the offender failed to meet minimum levels of compliance. 

The action required of the probation officer and 
condition of supervISion would depend on whether 
represented lesser technical violations, serious technical 
criminal behavior. 

the judge for each 
the noncompliance 
violations, or new 

For lesser violations, including certain petty offenses, the probation of1icer 
woulcl generally be allowed to continue casework efforts in dealing with the 
noncompliance. If violations continue, the court would have to be notified, at 
which point it would make a determination as to what action, including the 
issuance of a violator's warrant, should occur. At a specified point of 
continued violations, a warrant would have to be issued and a violation hearing 
held. Depending upon the specifie condition violated, the court could modify or 
increase the conditions of supervision, or order revocation. 

In the maller of more serious technical violations, the probation officer 
would have less di!-icreLion in providing casework efforts before notifying the 
court, and the court it!-ielf would he required to conduct a violHtion hearing at 
earlier ~;tages of noncompliance. 
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For the most serious of violations, including conduct that constitutes new 
criminal behavior (except certain petty offenses), the probation officer would 
have no discretion in reporting the violation and the court would be required to 
issue a violator's warrant and conduct a violation hearing. Upon a finding that 
the violation occurred, revocation would be in order. 

At a violation hearing where the court elects to increase the sanctions, 
the conditions imposed would make supervision more restrictive and afford 
greater control in monitoring the case than the current conditions of 
supervision provide. Increased sanctions could include conditions such as 
conditions of custody (for probation cases only), curfew, home detention, 
association restrictions, participation in a rehabilitation program, submission to 
urinalysis, and so forth. 

Upon revocation of probation, the court would be required to impose a 
certain sentence. For lesser technical violations a custody sentence at least at 
the midpoint of the guideline range applicable to the offender at the time he 
was sentenced to probation would be imposed. For more serious technical 
violations, a custody sentence at the maximum of the originally applicable 
guideline range would be imposed. For violations that represent unlawful 
behavior (except for certain petty offenses), a custody sentence of 90 days 
beyond the maximum of the originally applicable guideline range would be 
imposed, provided that the sentence did not exceed the statutory maximum. 

Regarding supervised release, upon judicial determination that violation of 
a condition had occurred, the court would also be required to impose certain 
sanctions. For lesser technical violations, a custody sentence of 1/6 the term 
of supervised release, not to exceed 1/6 of the initial term of imprisonment, 
would be imposed. For more serious technical violations, a sentence of 1/3 of 
the term of supervised release, not to exceed 1/3 of the initial term of 
imprisonment, would be imposed. For violations representing new criminal 
behavior, except for minor law violations, a sentence equal to the total term of 
the period of supervised release, not to exceed the initial term of imprisonment, 
would be given. Under this approach, the maximum sentences that could be 
imposed upon revocation for lesser technical violations, serious technical 
violations, and new criminal behavior, respectively, would be: for class A and B 
felonies, six months, one year, and three years; for class C and D felonies, four 
months, eight months, and two years; and for class E felonies and 
misdemeanors, two months, four months, and one year. 

5. Issues for Comment 

The Commission invites public comment on several issues related to 
violations of probation and supervised release. These include: 

1. Which violations of conditions of supervision should be considered less 
.serious and more serious? (See Chapter Four of the guidelines, 
Determining the Sentence, for a list of proposed mandatory conditions of 
probation and supervised release, and 18 U.S.C. § 3563(b) for examples of 
discretionary conditions available to the court.); 
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2. The extent to which the probation officer should have discretion in dealing 
with persons under supervision before formally reporting violations to the 
court; 

3. The appropriateness of the sentences proposed above for application to 
revocation of supervision; 

4. U pOll revocation, the credit, if any, the offender should receive for time 
successfully spent on supervision or for compliance with other conditions 
of supervision such as payment of fine, community service, halfway house 
residency, or intervals of custody for probationers; and 

5. The manner of handling probation violations for organizations. 
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CHAl>TER SIX" OTHER ISSUES 

PART A " FINES 

The Commission specifically invites comment on the method a court should use 
to determine the amount of a fine to be imposed on an individual offender. The 
next part of this chapter invites comment on the method that should be used to 
determine the amount of a fine to impose on an organization. See Chapter Six, 
Part B (Organizational Sanctions). 

In October 1984, Congress enacted federal statutes that significantly raise the 
maximum limits on fines that may be imposed on convicted offenders. The new 
federal sentencing statutes that will take effect with enactment of the guidelines 
continue those new maximums. Under the new stc.tutes, an individual may be fined 
up to $250,000 for a felony or a misdemeanor resulting in death. For any other 
misdemeanor, an individual may be fined up to $25,000 and, for an infraction, up to 
$1,000. An organization may be fined up to $500,000 for a felony or a misdemeanor 
resulting in death, $100,000 for any other misdemeanor, and $10,000 for an infraction. 
18 U.S.C. § 3571. Organizations convicted of antitrust offenses may be fined up to 
$1 million. 15 U.S.C. § 1. 

In establishing these new maximums, Congress clearly intended to make the fine 
a more effective sanction than it has been in the past. Previously, the low fine 
maximums often resulted in judges avoiding fines as a sentence because they could 
not be imposed in an amount sufficient to punish or deter. Congress has now 
granted the courts authority to impose meaningful fines and has charged the 
Commission with the responsibility to provide guidance in their use. 

Under the new law, a sentencing judge contemplating whether to impose a fine 
must consider the general purposes of sentencing, including, among other things, the 
need for the sentence to reflect the seriousness of the offense, promote respect for 
the law, provide just punishment, and afford adequate deterrence to criminal conduct. 
In addition, the court must specifically consider the following five factors in 
determining whether to impose a fine, and the amount of the fine, the time for 
payment, and the method of payment: 

(1) the ability of the offender to pay the fine in view of income, earning 
capacity, and financial resources (and, if the offender is an organization, 
the size of the organization); 

(2) the burden the fine will im pose on the offender and dependents, 
relative to the burden imposed by other punishments; 

(3) any restitution made or obligated to be made by the offender; 

(4) any measure an organizational offender has taken to discipline those 
officials responsible for the offense or to insure against its recurrence; 
and 

(5) any other pertinent equitable consideration. 18 U.S.C. § 3572(a). 
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The Commission has identified two approaches for determining the appropriate 
amount of a fine to impose on an individual offender. Comment is specifically 
invited on these two approaches as well as on any other method of establishing an 
appropriate fine that meets Congressional intent. The first approach emphasizes the 
fine as punishment; the second emphasizes the deterrent effect of the fine. 

1. The Proportionate ("Ability to Pay") Approach 

The proportionate approach seeks to make the fine punitive in proportion to the 
offender's financial resources. While a punitive fine may have some deterrent effect, 
this approach does not purport to maximize deterrence. Under this approach, the 
sanction unit value of a fine would be expressed in terms of a percentage of the 
offender's income or assets determined to be "available" for fine payment. 

"Available income" could be defined to mean either gross income less taxes paid, 
or gross income less taxes and that portion of income deemed necessary for housing, 
food, clothing, and other essential expenses. The first definition would render a 
greater amount of the offender's income available for fining; the second definition 
constricts the amount available by permitting the offender to protect a greater share 
of income from exposure to a fine. The choice of the appropriate technical 
definition requires resolution of a much more fundamental question about the use of 
the fine: how punitive is it intended to be? 

Choosing the first definition would arguably permit a court to fine an offender 
to the extent of depriving him/her of all assets and income, including home and most 
basic possessions. This option affords the court the greatest opportunity to make 
the fine a truly punitive sanction. The more assets or income that an offender is 
permitted to shield from exposure to a fine, the more diluted the potential punitive 
impact of a fme becomes. The Commission invites public comment on whether an 
offender should be permitted to protect some portion of income or assets from a fine 
and, if so, which ones and to what extent. 

Under either choice, the value of one sanction unit could be expressed, for 
example, as one percent of the offender's available annual income. Although the real 
dollar amount of the fine could differ between two offenders convicted of the same 
offense, the fine would have the same punitive "sting" on both of them in proportion 
to their respective financial resources. Any restitution obligation, on the other 
hand, would have to be paid in full regardless of the offender's income; if the court 
has to choose between imposing financial "suffering" on the offender or the victim, 
the guideline would direct it to impose the pain on the offender. 

Proponents of basing a fine on the offender's resources argue that this 
approach would have two principal benefits: (1) the sentencing court will be able to 
impose a fine that actually punishes the offender to the desired degree; and (2) the 
offender will be able to pay the fine without imposing substantial, and often futile, 
fine collection burdens on the federal criminal justice system. 

With respect to the first benefit, if a court imposes a fine without considering 
its actual impact on the offender, the fine is likely to be either excessively high or 
low. Excessively high fines may financially overwhelm the offender and punish 
unfairly in relation to both the offender's CUlpability and society'S need to deter 
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others from committing similar crimes. If too low, the offender is not punished and 
other potential offenders may be encouraged rather than discouraged. 

With respect to the second benefit, this approach may ensure that the fine will 
be an effective sanction. An offender is not punished by a large fine that he/she 
cannot pay. If, however, the fine is set at an amount that imposes some hardship on 
an offender in relation to particular financial resources, it can be both punitive and 
payable. Setting the fine at a punitive but payable level will also benefit the 
Department of Justice, the Probation Office, and other components of the criminal 
justice system by reducing the substantial administrative burdens of collecting 
delinquent fines. The Commission could assure that relatively trivial fines would not 
be imposed for offenses resulting in serious financial losses either by issuing a 
guideline directing courts to impose sanctions other than a fine when the offender is 
too poor or debt~laden to pay a meaningful fine or by establishing a minim um dollar 
amount per sanction unit. 

Attempting to establish a fine that punishes an offender in relation tc his or 
her particular financial status always presents the risk that if the amount is set too 
high, it may not be paid. The Commission is exploring a variety of approaches used 
in other contexts, ~, the consumer credit industry and child support enforcement, 
that can be adapted to set a fine at the appropriate level. The Commission is also 
considering other steps a court could take to minimize the risk of nonpayment. One 
step would be to impose a condition of probation prohibiting the offender from 
either opening new lines of credit or placing new charges on existing lines until the 
fine is paid. Another step would be to require that all or a substantial portion of 
the fine be paid at the time of sentencing, particularly in cases when the fine is 
imposed as a result of a negotiated plea. 

The Commission could also promulgate guidelines or policy statements that 
would authorize a sentencing judge to impose a fine that exceeds the offender's 
calculated "ability to pay" level in certain circumstances. For example, the 
Commission could authorize the judge to impose a greater fine in cases where the 
court has reason to believe the offender has unreported assets or income, ~, a 
drug trafficker, or where the crime caused a large, but unquantifiable loss to 
unidentified victims, ~, environmental pollution. 

2. The Harm-Based Deterrent and Comnensation Approach 

This approach is baseu on the premise that fines should compensate society for 
the wrong done and deter future criminal conduct. According to theory, the 
monetary penalty best suited to achieving these purposes is a multiple of the harm 
caused by the criminal act, plus an amount representing the cost of enforcement. 
(The size of the multiple depends upon how likely offenders are to be caught and 
what additional punishments, including restitution, are imposed.) The financial 
resources of the offender are a secondary consideration; the conduct and its 
consequences matter most. 

This proposed approach starts with an estimate of the monetary value of the 
harm caused. Where this is difficult to assess, the gain to the offender might be 
used as a substitute. The guideline for each offense would specify a mUltiplier and a 
suggested method for estimating the harm, including a base value. For some crimes, 
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such as price fixing, the fine might be based upon a substitute indicator of the 
harm, such as the volume of commerce affected. For drug offenses, it might be 
based upon the value of the drugs sold or the offender's estimated income from the 
sale of drugs. For crimes primarily involving non-economic harms, the guidelines 
would specify a fine amount that would vary depending upon the extent of harm or 
risk created. Fines would be collected only after the offender made restitution to 
victims. 

Once the fine had been calculated, the particular offender's present or 
prospective ability to pay the fine would be taken into account. Familial obligations, 
employment history, job skills, apparent standard of living, and probable assets 
(including those, such as fruits of the crime, that might be concealed) would be 
evaluated. This procedure could be bypassed for small fines or if the offender 
admitted an ability to pay the prescribed fine. 

If the judge determined that there was a reasonable possibllity that the 
offender would be able to pay the prescribed fine, the judge would impose that fine, 
establishing an appropriate payment schedule and making use of the civil enforcement 
provisions in 18 U.S.C. § 3613 to ensure payment. If the offender later failed to pay 
the fine, the judge would proceed in accordance with 18 u.S.C. § 3614. Offenders 
who refuse to pay the fine even though they have the ability to do so would be 
resentenced, probably to prison. If, on the other hand, the offender made a good
faith effort to pay the fine, the judge could (1) extend the payment terms; (2) 
sentence the offender to an alternative form of punishment, such as community 
service; (3) waive the unpaid portion of the fine if the total sanction has been 
sufficient; or (4) sentence the offender to prison, but only if no other alternative 
would adequately serve the purposes of just punishment and deterrence. If at the 
time of initial sentencing it was clear that the offender would be unable to pay the 
entire fine, the judge would impose a lesser fine and consider options (1) through (4) 
described above. 

Proponents of this system argue that it has the advantages of: 

(1) to the ex1:ent possible, forcing the offender to compensate society for 
his/her wrongs; 

(2) ensuring that, for all offenders, the sanction imposed will be 
sufficient to provide just punishment and deterrence; 

(3) avoiding demeaning the seriousness of the offense by appearing to 
recommend trivial fines (Q,&, the guideline punishment for stealing 
$10,000 could never be a fine of $1,000); 

(4) avoiding the injustice of imposing a huge fine on someone for a 
trivial offense merely because the offender may be wealthy; 

(5) minimizing discrimination on the basis of socioeconomic status; 

(6) avoiding incentives for offenders to dissipate their assets or lie about 
their financial resources; 
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(7) making it possible to impose large fines on persons, such as major 
drug dealers, whose financial resources may be large but difficult to 
establish; and 

(8) it gives the sentencing judge greater flexibility than any approach 
that relies upon a formula. 

G. Additional Issues 

The Commission also invites comment on whether the cost of investigating and 
prosecuting the case should be ta.xed to the convicted offender as part of a fine, 
regardless of the approach taken to calculate the amount of the fine. If so, what 
standard of proof should the government be required to meet to establish the cost 
and what procedures, if any, should the court establish to determine the 
government's claim for reimbursement? 

PART B - ORGANIZATIONAL SANCTIONS 

The Commission specifically invites comment on the appropriate sentencing of 
organizational offeenders. The oral testimony and written submissions presented to 
the Commission in connection with its June 10, 1986 hearing on organizational 
sanctions have been very helpful in framing the issues and proposing possible 
solutions. The Commission invites public comment on the key questions it has yet to 
resolve in this area. 

The principal prOVlSlon of the Comprehensive Crime Control Act affecting the 
sentencing of organizations is 18 U.S.C. § 3551(c). That section requires the 
sentencing court to im pose a term of probation or a fine on a convicted 
organization. Section 3551(c) also authorizes a court to impose a fine as a condition 
of probation, anJ permits a court to order a forfeiture of property pursuant to 
18 U.S.C. § 3554 (when an organization is convicted of racketeering or drug 
offenses), a notice to victims pursuant to 18 U.S.C. § 3555, or restitution pursuant to 
18 U.S.C. § 3556. 

The statutory provisions affecting the imposition of fines and probation on 
organizations are described below, followed by two alternative approaches to their 
implementation. The Commission invites comment on the approaches presented as 
well as 011 any other approach, and the appropriate use of forfeiture, notice to 
victims, and restitution. 

Under 18 U.S.C. § 3571 (b) (2» an organization convicted of a felony, or of a 
misdemeanor rcsulting in the loss of human life, may be fined up to $500,000. An 
organization may be fined up to $100,000 upon conviction of any other misdcmeanor, 
and up to $10,000 upon conviction of an infraction. Organizations convicted of 
antitrust offenses may be fined up to $1 million. 15 U.S.C. § 1. 
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As noted previously in the discussion of fines in the previous Part, a court 
contemplating whether to impose a fine on an organization must consider the general 
purposes of' sentencing, including the need for the sentence to reflect the seriousness 
of the offense, promote respect for the law, and afford adequate deterrence. In 
determining whether to impose a fine, the amount of a fine, and the time and 
method of payment, the court must also consider the following five specific factors: 

(1) the ability of the organization to pay the fine in view of its income, 
earning capacity, financial resources, and size; 

(2) the nature of the burden the fine will impose on the organization 
relative to the burden imposed by other punishments; 

(3) any restitution made or obligated to be made by the organization; 

(4) any measure the organization has taken to discipline those officials 
responsible for the offense or to insure against its recurrence; and 

(5) any other pertinent equitable consideration. 18 U.S.C. § 3572(a). 

Section 3572 (b) of Title 18 limits the aggregate amount of a fine that may be 
imposed on a offender convicted of different offenses that "arise from a common 
scheme or plan, and that do not cause separable or distinguishable kinds of harm or 
damage" to twice the amount that may be imposed for the most serious offense. The 
greatest amount, therefore, that could be imposed on an organization convicted of 
multiple felonies arising from a common scheme that did not cause "separable or 
distinguishable kinds of harm or damage" is $1 million. The statute does not discuss 
the maximum fine that could be imposed when separable or distinguishable kinds of 
harm or damage result. 

The appropriate role of fines as organizational sanctions is a major 
consideration of the Commission. Fines may accomplish the purposes of just 
punishment and deterrence, but those two purposes have different implications for 
the structure of fines. Just punishment may compel judges to impose a fine in terms 
of a percentage of the organization's income or wealth. By this standard, large 
organizations would probably receive a higher fine than small organizations convicted 
of the same crime. 

By contrast, when deterrence is the primary concern, the size of the: fine would 
be determined by the injury resulting from the criminal act and the difficulty of 
discovering the crime. The fine would, at least in theory, be determined by 
mUltiplying the amount of damage (or harm) intended or done by a factor 
representing the likelihood of detection and conviction. Fines would always be a 
multiple of the harm intended. The lower the likelihood of detection, the higher the 
multiplier and hence the higher the fine. Those criminal acts most difficult to 
discover would be punished most severely. Given equal difficulties of discovery, 
those criminal acts likely to cause more harm will be punished more severely. The 
offender's ability to "harm and hide" determines the punishment. Ability to pay 
would not be a factor in selling the level of the fine, although it might be 
important in devising a payment schedule. 
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The Commission seeks comment on whether its approach to fines should 
emphasize the organization's culpability and ability to pay, or the harmfulness of its 
conduct and the likelihood of detection. In addition, the Commission solicits public 
comment on which aspects of the "size of the organization,u as that term is used in 
18 U.S.C. § 3572(a) (1), should be considered in sentencing. 

2. Prohation 

An organization convicted of an offense may be sentenced to a term of 
probation unless the offense is a Class A or B felony (a crime punishable by a 
maximum term of imprisonment of 20 years or more) or is an offense for which 
probation has been expressly precluded. An organization convicted of a Class C, D, 
or E felony may be sentenced to probation for not less than one nor more than five 
years. An organization convicted of a misdemeanor may be sentenced to probation 
for up to five years, and one convicted of an infraction may be &cntenced to 
probation for not more than one year. 18 U.S.C. § 3561. 

Where sentencing an organization to probation for a felony, the court must 
impose the following conditions on the offender: (1) the organization must not 
commit another federal, state, or local crime while on probation; and (2) the 
organization must either pay a fine, make restitution, or perform community service. 
18 U.S.C. § 3563(a). The only mandatory condition imposed upon probationers 
convicted of a misdemeanor or an infraction is the requirement that they commit no 
further crimes while on probation. 

In addition to those mandatory conditions, organizations may receive any vf the 
discretionary conditions of probation permitted for individual probationers. (See 18 
U.S.C. § 3563(b)), with the exception of 18 U.S.C. § 3563(b) (6), which permits a court 
to disqualify only an individual offender from a specific occupation, business, or 
profession.) 

The Commission seeks comment on the types of probation conditions that might 
be imposed and the circumstances that would justify their imposition, including but 
not limited to the use of internal audits and disciplinary actions; the appointment of 
outside directors or supervisors; recommendations for debarment or ineligibility for 
fcderal contracts, grants, or subsidies; charitable contributions; community service; 
and publicity about the organization's misdeeds and subsequent corrective action. 

'1'he Commission also seeks comment on when probation should be used rather 
than a fina and when the two should be used together. In addition, the Commission 
seeks cumment on the appropriate term of probation to be imposed on an 
organization. Finally, the Commission requests public comment on when modification 
or revocation of an organization's probation might be appropriate. 

3. Possihle ApP"oaches to Sanctioning the Organization 

The alternative approaches to the use of organizational sanctions are based on just 
punishment and deterrence philosophies. These general approaches are presented for 
COnlment. 
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A. The Just Punishment App,'oach 

The just punishment approach retains the guidelines concepts of the 
offense value for measuring the severity of the organization's offense and the 
sanction unit for establishing the appropriate quantity of punishment. The offense 
values for organizations would be the same as for individuals, but different 
adjustment multipliers would be used to measure the organization's culpability, 
Adjustments to offense values could be made, for example, on the basis of whether 
the crime resulted from a conscious plan of top management or by the independent 
actions of lower echelon employees, 01' whether the orgll.71ization took steps to 
discipline responsible employees prior to indictment. 

The guideline might then establish fines and conditions of probation to be 
imposed for various ranges of sanction units and, in some circumstances, permit the 
court to impose additional penalties. For instance, if the organization's sanction 
units totalled 50 or less, the guideline could mandate a fine within a range of 
relatively low percentages of the organization's income or assets and conditions of 
probation requiring the organization to correct the harm caused by its conduct. 

Similarly, sanction units totalling 50-100 could result in a fine within a higher 
range and additional conditions of probation, such as the appointment of outside 
counsel to prepare a report for distribution to shareholders on how the offense 
actually occurred, An offense resulting in 100 sanction units or more could be 
punished by a fine within a range capped by the statutory maximum. The court 
could also be required to impose the previously noted probation conditions, and 
permitted to impose additional necessary conditions, such as a restructuring of 
management to avoid future criminal conduct, the discipline or removal of 
organizational officers, and a limitation on the organization's activities in certain 
markets or for certain periods of time. 

Other types of sentences, such as restitution, forfeiture, community service, and 
notice to victims, and discretionary conditions of probation such as publici~y 
concerning the organization'S conviction, could also be imposed regardless of the 
number of sanction units. 

n. The Harm-Based Dl'ter','ence and Compensation Approach 

The philosophy underlying the deterrence and compensation approach is that 
fines should both deter organizations from engaging in criminal conduct and 
compensate society for the harm that the organization'S acts cause. Because 
organizations are motivated almost entirely by economic self-interest, the obvious 
way to deter them from committing crimes is to make crime unprofitable, 

In order to ensure that society is compensated for the harm caused by all 
criminals, this approach requircs that the fine be set at a level equal to the harm 
caused by the crime divided by the probability of conviction. This same fine would 
also make crime unprofitablc, so that deterrence should be achieved, 

Im plcmentation of this approach requires estimation of two elements of the fine 
computation: the value, converted into money, of all harm caused and the 
probability of conviction, For purcly monetary crimes, estimating the harm is 
straightforward. For many cases involving non-economic injuries, the government 
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already calculates a suitable estimate of the harm -- for exam pIe, the cost of clean
up in a toxic waste dumping case. For other crimes, the guidelines could substitute 
the offender's economic gain or specify a rule assigning monetary to various types 
and levels of harm. Offense values or sancl.1on unit scores would not be utilized as 
a guide to selling fines because those numbers arc based primarily on judgments 
about how long individuals should be imprisoned, not how much harm they caused. 
For this reason, the proposed just punishment approach, which makes the fine 
directly proportional to the offense value and the wealth of the organization would 
actually place heavier emphasis on weaitit than the harmfulness of the conduct. 

The probability of conviction would be based upon estimates of the level of 
occurrence of each crime type compared to the level of detection and conviction. 
The probability would be adjusted based upon the organization's actions in the 
specific case. If, for example, the organization notified authorities immediately upon 
learning of the crime, the probability of conviction might be treated as near 
certainty, resulting in a multiplier of one. On the other hand, if the organization 
took elaborate measures to conceal the crime, the probability would be treated as 
small, resulting in a large multiplier. An amount representing the cost of detecting 
crimes and convicting offenders would be added to the fine. 

At least three additional considerations would enter into setting the actual fine 
amount. First, to the, extent that the responsible employees had been idenlilied and 
punished, the fine for the organization would be lowered. This might result in 
somewhat larger fines on average for large organizations, where the responsible 
individuals tend to be more difficult to identify. Second, to the extent that the 
organization was subject to civil penalties, the fine also would be lower. This is 
particularly important for regulatory crimes, where the civil and criminal enforcement 
schemes often are interrelated. For example, an antitrust violator would be fined 
more when the government is the victim, because the government can only recover 
actual damages in a civil action, whereas private plaintiffs can recover treble 
damages. Third, the assets and projected earnings of the organization would be 
considered insofar as they affect its ability to pay the fine. 

Consideration of ability to pay presents difficult problems. Imposing a fine so 
high that it might force a firm into bankruptcy seems undesirable because of the 
effects on ~clatively innocent parties, such as creditors and employees. However, if 
fines are lowered to prevent this from occurring, crime will be a good bet for the 
organization, and a good bct is sure to marginal firms will be encouraged to commit 
crimes. If firms cannot be profitable without engaging in criminal conduct, it might 
be better to force them out of business. 

This is a prime area in which conditions of probation and other alternative 
sanctions designed to remove the actual wrongdoers from management and impose the 
cost of punishment on them might be desirable. We invite comment on what 
sanctions would achieve this objective. Although it seems undesirable at first glance, 
we suggest consideration of whether forcing an organization into Chapter 11 
reorganization through imposition of a large fine might be consistent with these 
goals, since the bankruptcy court would be authorized to appoint new management 
which could continue the business and simultaneously pursue civil remedies against 
the offending management. Cr(~ditors might not be injured because of the lower 
priority that fines and penalties have relative to general unsecured claims in 
bankruptcy. Although shareholders would be likely to suffer, that happens whenever 
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a fine that cxcceds thc Ol'ganization's gains is imposed. The organizations most 
likely to be driven into bankruptcy by the imposition of largc fincs might wel1 be 
rclativcly small firms in which there is a substantial ovcrlap between management 
and shareholdel's. If that is thc casc, the burdcn of thc fine ultimately would fall 
on thc rcsponsihtc par tics. 

PART C· PLEA AGREEMENTS 

The Commission spccifically invites commcnt on issucs relating to the role of 
plea agrccmcnts under thc guidelincs. Congrcss has dirccted thc Commission to 
promulgate gcneral policy statcments for considel'Ution by fcderal judges in deciding 
whether to accept or reject a plea agrecmcnt. 28 U.S.C. § 994(a)(2)(0). The 
legislative history of this provision rcflects concern that plea agreements might be 
used to undermine guidclines. S. Rcp. No. 225, 98th Cong., 1st Scss. 63 (1983). Policy 
statements are thcrefore needed to insure rcsponsible plea ncgotiation practices that 
do not perpetuatc unwarrantcd scntcncing disparities. 

Public commcnt is spccifically rcquestcd on thc following issues relatcd to plea 
agreements. 

(1) What arc the appropriate limits on judicial scrutiny of plea agreements? 

(2) What standards should a sentcncing judgc apply in evaluating whether a plea 
agrecment is acceptable according to the letter and spirit of the sentencing 
guidelines? 

(3) What is the impact of the Sentencing Reform Act on "charge bargaining" 
under Rule l1(e)(l)(B) of the Federal Rules of Criminal Procedure? 

(4) What is the impact of the Sentel1cing Reform Act on "sentence bargaining" 
under Rule l1(e)(l)(C) of the Federal Rules of Criminal Procedure? 

(5) To what cxtent can prosecutors and defcnse attorneys stipulate to thc 
underlying facts of an offcnse and the offcndcr's characteristics whcn such factors 
detcrmine the sentcncing rcsult? 

PART D • COMl\,lUNITY CONFINEMENT AND HOME DETENTION 

The Commission is considering the use of community confinement and home 
detention as appropriate conditions of probation or supervised release for certain 
offenders. Community confinement would involve a condition of supervision requiring 
residency in a community treatmcnt center, restitution center, or other community 
rcsidential facility, along with additional conditions such as community scrvice, 
cmployment, and treatment. Home detention would involve conditions of supervision 
including a curfew, community service, cmployment and/or treatment, and would 
require the probation officer to maintain a high degree of contact with the individual 
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on supervision. These sanctions arc described further in Sections A414 and A415, 
respectively. 

1. As a Condition orProhation 

The Commission is attempting to determine the categories of probationers for 
whom community confinement and home uetenlion would be suitable sanctions. Many 
serious offenders will automatically be excluded frOI11 placement in a community 
confinement or home detention program as a condition of probation because the 
guidelines will not permit t.hem to be sentenced to probation. When the guidelines 
do permit probation, a sentencing court may decide that community confinement or 
home detention affords acceptable levels of pllnishment or control for an offender 
who the court believes requires supervision but not imprisonment. 

The Commission specifically invites comments on the following questions: 

What purposes of sentencing might: best be fulfilled through such sanctions? 
Which category of offenders and o ff(mses should be eligible for those programs'? 
What offender characteristics, ~, a history of violent or sexually assaultive 
conduct, should exclude an offender from consideration for these programs? Would 
community residential correctional facilities and probal ion reSOltrces be misspent if an 
individual with "low risk" for recidivism was placed in such a program for punitive 
purposes? 

2. As a Condit inn or Supervised Rele:l,e 

In conjunction with supervised release (where the offender has completed a 
prison term and is under supervision) other questions as to which offenders should 
be placed into programs of community confinement and homc detcntion Hre 
appropriatc. Because Congress intended the purpose of punishment to be fulfilled by 
way of the individual having served a prison term, that purpose may not statutorily 
be considered in determining whether to place an offender on supcrvised release. 
See 18 U.S.C. § 3583(d). 

For purposes of monitoring, control, or providing rchabilitativc services, 
howevcr, the Commission solicits public comment in determining which of these 
purposes might be most appropriately fulfilled through these programs. Which 
categories of offenders and offcnses should be eligible fol' plncemcnt into these 
programs, and which should be excluded? For example, should violent criminals who 
might not be placed in community confinement on probation be placed in such 
confinement on supervised release as a means of control and assimilation back into 
the community? 

PART E· DETERMINING OFFENSE VALUES FOR l\IULTlPLE CRIl\lES 

Comment is solicited on how to calculate the offense value for multiple crimes. 
How should the guidelines treat a bank robber who pistol whips three (or ten) 
tellers, a conman who sends 10,000 letters defrauding each rccipient of $10, or a 
drug dealer who shoots a police officer, while endangering several othel's? 
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The Commission could resolve some fundamental issues in this al'ea with the 
following basic rules: 

1, Where one crime is charged (and conviction obtained), take into account 
only uncharged conduct that the guideline for the crime of conviction 
explidtly cross-references. (This rule flows frOI11 the proposed approach 
to modified offense sentencing in part VII of Chapter One), 

2. Where the offender is convicted of several crimes that are not related, add 
the offense values (as determined by the guidelines) for each separate 
crime. 

3. Where the offender is convicted of an inchoate crime and also the related 
completed crime, ignore the inchoate crime, (This is the traditional 
merger rule.) 

4. If the offender, during a single course of conduct, has committed a 
financial crime or caused financial 111jury more than once, add the 
financial lIlJunes (on the basis of the relevant guideline tables) to 
determine the total offense value for that series of crimes. Treat similarly 
other offensG5, such as drug offenses, where guideline sentences rest upon 
quantities. 

5. When an offender is convicted of two or more crimes al'1SlIlg out of the 
same course of criminal conduct, apply the appropriate guideline to each 
conviction; insofar as the conduct underlying the cOliviction overlaps, 
eliminate any overlapping offense value (using the higher offense value in 
case of connict). 

The rule presented below is particularly suitable for public com111ent: 

6. If 1110re than One offense is committed or injury results during the same 
course of conduct, add the offense values of the three most serious 
injuries or crimes (aner calculating the offense values for each according 
to rules 1-5) and ignore the others. 

If no rule is adopted limiting mUltiple lIlJunes, the guidelines will prl'lduce 
seriously anomalous results where there are many injuries or threats ot' injury during 
the same course of conduct, A car driver, for example, who recklessly runs a 
busload of passengers off the road would receive 50 times the penalty imposed on a 
similar person who knocked a bus with only one passenger orf the roadj yet the 
underlying conduct is the same, An offender who threatened one hundred people 
with physical injury would receive one hundred times the punishment imposed on an 
offender who threatened one person. Of course, in each example the multiple 
injuries caused are considerably worse than the single injury and courts should 
increase the sentence to reflect that difference. The Commission does not believe 
that the sentence should rise directly in proportion to the number of victims 
involved. That is not because the injury to the fiftieth victim is any th,,;,. less 
serious than the injury caused the first. Rather, viewed from a just punishment 
perspective, it is because one who hUrts three people is already so highly culpabk 
that injuring three morc is not viewed as twice as bad. Viewed from a crime 
control perspective, the penalty for injltring three people is likely to be severe 
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enough to deter the conduct In question; a sentence twice as severe is not needed to 
deter injury to si'<:. 

The Commission has considered certain alternatives to Rule (6). For example, 
the injuries could be added up to a multiple other than three. Or, a multiplier could 
be used that diminishes according to a mathematical formula as the number of 
separate injuries increases (as with the approach taken with financial injuries and 
urugs). 

The Commission requests comment on the proposed rules set forth above as we11 
as suggestions regarding workable and just allernative approaches. 

PART F· TREATMENT OF UNUSUAL AGGRAVATING OR MITIGATING FACTORS 

The Commission requests comment on the treatment of aggravating or mitigating 
factors that occur only rarely but are serious concerns in the few cases where they 
do arise. Examples of such mitigating factors might be the presence of a serious 
mental disability that did not rise to the level of a successful defense, self-defense, 
coercion, necessity, provocation, or a criminal act done for merciful purposes, £h&, 
euthanasia. An example of a rare, but serious aggravating factol' would be extremely 
barbaric behavior by the offender. 

The Commission has identified several options for considering these factors. 
One would be to promulgate a guideline expressly permitting the court to go outside 
the guideline range where the factor was demonstrated to be present. The guideline 
could establish a general standard of proof, or specific standards for each 
circumstance. If the court determined the factor present, the guideline could 
establish a certain range or amount by which the sentence could be adjusted. 
Another approach would be to establish separate Chapter Three adjustment multipliers 
for each factor. 

The Commission invites comment on (1) what spedfk unusual factors should be 
considered so compelling as to warrant special treatment; (2) the standards of proof 
that should govern the court's inclusion of any such factor in sentencing; and (3) the 
method by which the Commission should permit courts to take these factors into 
consideration. 

CONCLUSION 

As its work has progressed, the Commission has become increasingly aware of 
the difficulties of foreseeing and capturing in a single set of guidelines (he vast 
range of human conduct likely to be relevant to a sentencing decision. For this 
reason, the Commission has concluded that the guideline writing process is a 
continuing one, to be carried on with progressive changes over a period of many 
years, as Congress contemplated in establishing a continuing Commission. Congress 
realized, and the Commission agrees, that greater knowledge and experience can only 
improve the guidelines over time. 

The Commission will collect and carefully analyze public respon:-e to these 
guidelines. After the guidelines become effective, the Commission will carefully 
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consider the reasons articulated by sentencing judges for departure from the 
guidelines and the impact of the guidelines on all aspects of the federal criminal 
justice system. Guided by this analysis, the Commission will then refine future 
versions of the guidelines. Reason, analysis, actual practice, and public comment all 
will be used to produce, over the years, a progressively more informed, just, and 
workable set of guidelines. 
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STATUTORY INDEX TO GUIDELINES 

This Index: lists only those provisions of the United States Code 
for 'which preliminary sentencing guidelines have been drafted. 

Title & Section Offense Max. Penalty* 

TITLE 2 - CONGRESS 

2 U.S.c. §437g..(d)(1)(A)Knowingly and willfully violatin~ any 
provision of Federal Election CampaIgn 
Act of 1971 which involves the making, 
receiving, or reporting of any con
tribution or expenditure aggregating 
$2,000 or more during a calender 
~u 1~ 

(C)If fraudulent mist epresentation of 
campaign authority, above penalties 
apply without regard to whether 
amount involved is $1,000 or more 1 yr. 

TITLE 8 - ALIENS AND NATIONALITY 

8 U.S.C. §1252(e)_ Willful failure on part of alien against 
whom a final order of deportation is 
outstanding to depart or whoever hampers 
his departure 10 yrs. 

8 U.S.C. §1306..(a) Willful failure to register 
(b) Failure to notify of change of 

address 
(c) Fraudulent statements 
(d) Counterfeiting certificates of alien 

registration 

6 mos. 

30 days 
6 mos. 

5 yrs. 

8 U.S.c. §1324(a)_Knowingly bringing in and harboring 
certain aliens (including attempts) 5 yrs. 

8 U.S.c. § 1325_Entry of alien at improper time or place 
or by fraud, first offense; 6 mos. 
subsequent offenses 2 yrs. 

8 U.S.C. §1326._Reentry of deported alien 

8 U.S.c. § 1327 _Aiding subversive alien to enter 

8 U.S.c. §1328_Importation of alien for immoral 
purpose 

2 yrs. 

5 yrs. 

10 yrs. 

Guideline 
Section 

§H225 

§F211 

§L212, §L213 

§F211 

§F211 
§F211 

§B241 

§L211, §L213 

§1212 

§1211, §L212 

§L211 

§L211 



TITLE 15 - COMMERCE AND TRADE 

15 U.S.c. § I_Illegal trust in restraint of trade: 
if c;orporation; $1,000,000 §R211 
if other person 3 yrs. 

15 U.S.c. §2_Monopolizing trade: if corporation; 
if other person 

$1,000,000 §R212 
3 yrs. 

15 U.S.C. §3_Illegal trust in restraint of trade: 
if corporation; 
if other person 

$1,000,000 §R211 
3 yrs. 

15 U.S.c. §8_Illegal trust in restraint of import 
trade 1:. 3 mos. ~ 1 yr. §R211 

15 U.S.c. §13a_Discrimination in rebates, discounts or 
advertising service charges; underselling 
for purpose of destroying competition 1 yr. 

Domestic Securities 

15 U.S.c. §77e_(a) Sale or delivery after sale of 
unregistered. securities through the 
mails 5 yrs. 

(b) Sending a prospectus not meeting the 
requirements of §78j through interstate 
commerce 5 yrs. 

(c) Use of the mails to sell or buy through 
the use of prospectus or otherwise any 
security unless a registration statement 
filed 5 yrs. 

15 U.S.c. §77CAll securities must be registered by filing 
a registration statement 5 yrs. 

15 U.S.C. §77~Certain information must be contained in a 
registration statement 5 yrs. 

15 U.S.C. §77j_Certain information required in a 
prospectus 5 yrs. 

15 U.S.C. §77q_(a) Use of interstate commerce for purpose 
of fraud or deceit in the offer or sale 
of any security 5 yrs. 

(b) Use of the mails to publish, etc. 
any notice, etc. which, though not pur
porting to offer a security for sale, 
describes such security for consideration 
without fully disclosing the receipt of 
such consideration 5 yrs. 

§R212 

§S211, §S217 

§S217 

§S217 

§S217 

§S217 

§S217 



15 U.S.C. §77w_Misrepresentations 5 yrs. 

5 yrs. 15 U.S.c. §77x_Penalties: 
A willful violation of any of the above 
provision or the willful making of any 
untrue statement of a material fact or 
omitting to state any material fact re
quired or necessary to make statements not 
misleading in a registration statement 

Trust Indentures 

15 U.S.c. §77eee_(a)Information required for a trust 
indenture to be registered 5 yrs. 

(c)Information required in a prospectus 

15 U.S.c. §77ff(a)Use of interstate commerce to sell an 
unregistered security not issued under 
indenture through the use of any 
prospectus or for the purpose of sale 
of for delivery after sale 5 yrs. 

(b )Unless accompanied by a written state
ment containing information specified 
in §77eee(c) 

(c)Unlawful to use tile mails to offer to 
sell throu~h the use of any prospectus 
any secunty which is not registered 
under the Securities Act of 1933 and 
to which this subsection is applicable 
unless such security is issued under 
an indenture 

15 U.S.c. §77xxx_Misrepresentation 5 yrs. 

15 U.S.c. §77yyy_Penalties for violation of Trust 
Indenture Act 

Securities Exchanges 

5 yrs. 

15 U.S.c. §78e ,Provisions regarding exchanges, members, 
through and brokers 5 yrs. 

15 U.S.C. §78h 

15 U.S.C. §78i_Manipulation of security prices 

15 U.S.C. §78j_Manipulative and deceptive devices 

5 yrs. 

5 yrs. 

15 U.S.C. §78k_Trading by members of exchanges, brokers, 
and dealers 5 yrs. 

§S211, §S217 

§S211, §S217 

§S217 
§S217 

§S211 or §S217 

§S211 

§S211, §S217 

§S217 

§S213 

§§S211-S214 
§S217 

§S217 



15 U.S.c. §78k-l_Registration of securities information 
processors; reports of purchase or sale of 
qualified securities; limiting registered 
securities transactions to national 
securities exchanges 5 yrs. 

15 U.S.C. §781_Registration requirements for securities 

15 U.S.c. §78m.Periodical or other reports 

15 U.S.c. §78n_Proxies 

15 U.S.c. §780_Provisions relating to brokers and 
through dealers 

15 U.S.c. §780-4 

15 U.S.C. §78p_Directors, officers, and principal 
stockholders 

15 U.S.C. §78q_Records and reports 

15 U.S.C. §78q-l_Registration of leasing agencies 

15 U.S.C. §78s_Registration, responsibilities, and 
oversight of self-regulatory 
organizations 

15 U.S.C. §78t_Liability of controlling persons 

15 U.S.C. §78u_Refusal to obey subpoena 

15 U.S.C. §78x_Unlawful disclosure of any information 
contained in statement, report, etc. by 
a member or employee of SEC 

15 U.S.C. §78z_Unlawful representations 

15 U.S.c. §78bbExchange, broker, dealer commissions 

15 U.S.c. §78dd_Foreign securities exchanges 

15 U.S.c. §78ftPenalties: 
(a) Any person who willfully violates 
any above provision or any rule or 
regulation thereunrler, or any person 
who willfully and knowingly makes any 
statement in any report, etc. which 
is false or misleading 

5 yrs. 

5 yrs. 

5 yrs. 

5 yrs. 

5 yrs. 

5 yrs. 

5 yrs. 

5 yrs. 

1 yr. 

5 yrs. 

5 yrs. 

5 yrs. 

5 yrs. 

5 yrs. 

§S217 

§S217 

§S217 

§S211, §S214 
§S217 

§S217 

§S217 

§S217 

§S217 

§S217 

§S217 

§S215 

§S217 

§S211, §S217 

§S217 

§S217 

§§S211-S214 
§S217 



Securities Investor Protection 

15 U.S.C. §7Sjjj(c)SIPC members ~-Concealment of assets; 
false statements 6r clairrJ.S; fraudulent 
conversion 5 yrs. 

Public Utility Holding Companies 

15 U.S.C. §79d .Provisions affecting utility holding 
through companies 5 yrs. 

15 U.S.c. §79q 

15 U.S.c. §79r_Refusal to obey subpoena 1 yr. 

15 U.S.C. §79v_Public disclosure of information filed 
with the SEC 5 yrs. 

15 U.S.C. §79z~1_Disability of controlling person; 
preventing compliance with law 5 yrs. 

15 U.S.C. §79z~2_Representation of guaranty or recommend-
ation by U.S. 5 yrs. 

15 U.S.C. §79z-3_Penalties: 5 yrs. 
Any person who willfully violates any 
above provision or any rule or relRflation 
thereunder, or any person who Wlllfully makes 
any statement or entry in any application, 
etc. knowing such to be false or misleading, 
or any person who willfully destroys, etc. 
any account, etc. required to be kept 

Investment Companies 

15 U.S.C. §SOa-7_Transactions by unregistered investment 
companies 5 yrs. 

15 U.S.C. §SOa-S_Registration of investment companieS yrs. 

15 U.S.c. §SOa-9_Ineligibility of certain affiliated persons 
and underwriters 5 yrs. 

15 U.S.c. §SOa-10_Affiliations or interest of directors, 
etc. 5 yrs. 

15 U.S.C. §SOa-ll_Offers to exchange securities 5 yrs. 

15 U.S.c. §SOa-12 _Regulatory provisions affecting investment 
through companies 5 yrs. 

15 T,J.S.c. §SOa-19 

§S211, §F211 
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15 U.S.C. §80a-20_Proxies; voting trusts; circular 
ownership 5 yrs. 

15 U.S.c. §80a-21 _Regulatory provisions affecting investment 
through companies 5 yrs. 

15 U.S.c. §80a-32 

15 U.S.C. §80a-33_Destruction and falsification of reports 
and records 5 yrs. 

15 U.S.c. §80a-34_Unlawful representations and namesS yrs. 

15 U.S.c. §80a-36_Larceny and embezzlement 

15 U.S.c. §80a-41_Refusal to obey subpoena 

5 yrs. 

1 yr. 

15 U.S.c. §80a-47_Procuring violation of investment companies; 
obstructing compliance 5 yrs. 

15 U.S.c. §80a-48_Penalties: 5 yrs. 
Any person who willfully violates any above 
or below provision or any rule or regulation 
thereunder, or any person who willfully makes 
any untrue statement in any report, etc. 

15 U.S.c. §80a-54 _Regulatory provisions affecting business 
through development companies 5 yrs. 

15 U.S.C. §80a-64 

Investment Advisors 

15 U.S.c. §80b-3_Registration of investment advisors 5 yTS. 

15 U.S.c. §80b-4_Reports by investment advisors 

15 U.S.C. §80b-5_Investment advisory contracts 

5 yrs. 

5 yrs. 

15 U.S.c. §80b-6_Prohibited transactions by investment 
adxisors 5 yrs. 

15 U.S.c. §80b-7_Material misstatements 5 yrs. 

15 U.S.c. §80b-8_General prohibitions 5 yrs. 

15 U.S.c. §80b-9_Refusal to obey subpoena 1 yr. 

15 U.S.c. §80b-l0_Public disclosure of information by 
SEC, member, etc. 5 yrs. 

15 U.S.C. §80b-17 _Penalties: 5 yrs. 
Any p~rson who willfully violates any above 
proVJslOn 

§S214,§S217 

§S217 
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15 U.S.C. §293_False stamping of gold or silver 1 yr. 

15 U.S.C. §298_Importing falsely stamped gold or silver; 
deviation from standard of fineness of gold 
or silver articles 3 mos. 

15 U.S.C. §645(a)_False statements in obtaining aid to 
small business 2 yrs. 

15 U.S.C. §645(b)_Embezzlement of aid to small business 
funds; 5 yrs. 
revealing insider information; 5 yrs. 
or making false entry 5 yrs. 

15 U.S.C. §645(t.:)_,Concealment, etc. of property held, etc. 
by SEA> $100; 5 yrs. 
value of property ~ $100 1 yr. 

15 U.S.c. §714nFalse statements to obtain money from 
Commodity Credit Corp; 5 yrs. 
embezzlement; 5 yrs. 
theft> $500 5 yrs. 
theft ~ $500 1 yr. 

Chapt. 24 - Transportation of Gambling Device 

15 U.S.c. §1172Unlawful transportation of gambling 
devices 2 yrs. 

15 U.S.c. §1173Manufacturers and retailers failing to 
register or maintain records 2 yrs. 

15 U.S.c. § 1174Mislabeling gambling devices for 
shipment 2 yrs. 

15 U.S.c. §1175Gambling devices in D.C., Indian country 
or specific jurisdiction 2 yrs. 

15 U.S.C. §1176Penalty for gambling device violations 
(above) 2 yrs. 

Chapt. 31 - Destruction of Property Moving in Commerce 

15 U.S.C. §1281Destruction of property moving in 
commerce 10 yrs. 

Chapt. 41 - Consumer Credit Protection 

15 U.S.C. §1611Giving false information or violating 
disclosure regulations 1 yr. 

15 U.S.C. §1644Fraudulent use of credit card 10 yrs. 

15 U.S.c. §1681Fair Credit Reporting Act 

§B241 

§B241 

§F211 

§B211 
§H235 
§F211 

§B211 

§F211 
§B211 
§B211 
§B211 

§E2]3 

§E231 

§E233, §E236 

§E236 

§E231, §E233 

§B213 

§F211 

§F211 



15 U.S.C. §1681q_Obtaining credit information by false 
pretenses 1 yr. 

15 U.S.C. §1681r_Unauthorized disclosure of credit 
infonnation 1 yr. 

15 U.S.C. §1693n_(a) Knowingly and willfully given false 
information or violating regulations 
concerning electronic fund transfers 1 yr. 

(b) Fraudulent use of debit instrument 10 yrs. 

TITLE 16 - CONSERVATION 

16 U.S.c. §123_Trespassing in Crater Lake National ParR: yr. 

16 U.S.c. §146_Trespassing or damaging property in' 
Wind Cave National Park 10 mos. 

16 U.S.C. §170_Damaging property in Glacier National 

§F211 

§H235 

§F211 

§B222 

§B212, §B222 

Park 6 mos. §B222 

16 U.S.c. §198cDamaging property in Rocky Mountain 
National Park 6 mos. §B222 

16 U.S.c. §395cDamaging property in Hawaii National 
Park 6 mos. §B222 

16 U.S.C. §413_Defacing, removing or destroying any 
structure in any national military park ~ 15 days-1 yr. §B222 

16 U.S.c. §433_Destroying or appropriating historic 
monument or object owned by U.S. 90 days 

16 U.S.c. §470ee_(a) The knowi'ng unauthorized excavation, 
removal, damage, alteration or deface-
ment of archeological resources 1 yr. 
If value and cost of repair > $5,000 2 yrs. 
If 2nd or subsequent violation 5 yrs. 

16 U.S.C. §718e,~(b) Altering or counterfeiting migratory 
bird hunting stamp 16 U.S.C. §707 

16 U.S.C. §831t,(a) Larceny embezzlement and conversion of 
TVA property; 5 yrs. 

(b) False entry, report or statement; 5 yrs. 
(c) Conspiracy to defraud 5 yrs. 

§B222 

§B222 

6 mos.§B241 

§B211 
§F211 
§F211 



TITLE 18 • CRIMES 

Chapt. 2 - Aircraft and Motor Vehicles 

18 U.S.c. §32(a),(btWillful destruction of aircraft or 
facilities or act of violence likely to 
endanger aircraft 20 yrs. 

18 U.S.C. §32(c)_Willful threat to damage aircraft or aircraft 
facility or to commit act of violence on 
aircraft 5 yrs. 

18 U.S.C. §33_Willful destruction of motor vehicles or 
facilities or disabling driver or maintenance, 
worker 20 yrs. 

18 U.S.c. §34_If death results from destruction or 
violence death/life 

18 U.S.c. §35(b).WillfuUy and maliciously making false 
report concerning destruction or 
threatened destruction of aircraft or 
motor vehicles 5 yrs. 

Chapt. 5 - Arson 

18 U.S.c. §81_Arson on federal property; 
of dwelling or life threatening 

Chapt. 7 • Assault 

18 U.S.C. §111_Assault on federal officers, 
with dangerous weapon 

18 U.S.c. §112ja) Assault OIl foreign official, 
with dangerous weapon 

18 U.S.C. §113ja) Assault with intent to murder aT 
rape 

18 U.S.c. §113jb) Assault with intent to commit any 
otber felony 

18 U.S.C. §113_(c) Assault with a dangerous weapon 

18 U.S.C. §113jd) Assault by striking 

18 U.S.C. §113je) Simple assault 

5 yrs. 
20 yrs. 

3 yrs. 
10 yrs. 

3 yrs. 
10 yrs. 

20 yrs. 

10 yrs. 

5 yrs. 

6 mos. 

3 mos. 

18 U.S.C. §113jf) Assault causing serious bodily 10 yrs. 
injury 

18 U.S.C. §114_Maimin~ within maritime and territorial 
jurisdictlon 20 yrs. 

§K221,§K222 
§B214 

§K223 

§B214 

§B214 

§F211 

§B213 

§A221-§A225 

§A221-§A225 

§A221-§A225, 
§A234 

§A221-§A225 

§A221-§A225 

§A221-§A225 

§A221-§A225 

§A222-§A224 

§A222-§A223 



18 U.S.c. § 115jb )(1) Assault on member of Federal official's 
family with intent to interfere with 
Federal official 18 U.S.c. §111 §A221-§A225 

18 U.S.c. §115jb)(2) Kidnapping member of Federal official's 
family 18 U.S.c. §1201 §A242 

18 U.S.C. §115jb)(3) Murder or attempted murder of member of 
Federal official's family 18 U.S.c. §1111, 1113§A211-§A216 

Chapt. 9 - Bankruptcy 

18 U.S.c. § 152_Concealment, false claims 

18 U.S.c. §153_Embezzlement by trustee 

Chapt. 12 ~ Civil Disorders 

5 yrs. 

5 yrs. 

18 U.S.C. §231ja)(1) Teaching use or making of firearm, explosive 
or incendiary device knowing same will be 
unlawfully llsed in a civil disorder 5 yrs. 

18 U.S.c. §231ja)(2) Transporting or manufacturing for transport 
firearm or explosive knowing same will be 
used in civil disorder 5 yrs. 

18 U.S.C. §231ja)(3) Obstructing law enforcement officer or 
fireman during civil disorder 5 yrs. 

Chapt. 13 - Civil Rights 

18 U.S.c. §241_Conspiracy against rights of citizens 
If death results 

10 yrs. 
Life 

18 U.S.c. §242_Deprivation of rights under color of law 1 "f!. 
If death results LIfe 

18 U.S.c. §243_Exc1usion of jurors on account of race 
or color $5,000 

18 U.S.C. §244_Discrimination against person wearing 
uniform of armed forces fine only 

18 U.S.c. §245(b)_Interfering with federally protected 
activities; 1 yr. 
if bodily injury results; 10 yrs. 
if death results life 

18 U.S.c. §246_Deprivation of relief benefits on account 
of race, sex, etc. 1 yr. 

§F211 

§B211 

§K251 

§K232, §K251 

§K251 

§H211, §H222 

§H211 

§H211 

§H211 

§H211 

§H211 



Chapt. 15 - Claims and Services 

18 U.S.c. §285_Taking or using claims papers without 
authority 5 yrs. 

18 U.S.c. §286_Conspiracy to defraud government with 
respect to claims 10 yrs. 

18 U.S.c. §287 _False claims 

18 U.S.c. §288_False claims for postal losses > $100; 
if:S. $100 

18 U.S.c. §289_False claims for pensions 

Chapt. 17 - Coins and Currencv 

18 U.S.C. §331_Mutilation, diminution and falsification 

5 yrs. 

1 yr. 
fine only 

5 yrs. 

of coins 5 yrs. 

18 U.S.c. §332_Debasement of coins; alteration of official 
scales; embezzlement of metals 10 yrs. 

18 U.S.c. §333_Mutilation of national bank obligations 6 mos. 

18 U.S.c. §335_Circulation of obligations of expired 
corporations 5 yrs. 

Chapt. lR - Congressional Assassination, Kidnapping and Assault 

18 U.S.c. §351_Assassination, kidnap or assault of 
Member of Congress, Cabinet or Supreme 
Court: 
(a) Killing: see 18 U.S.C. §1111/1112 
(b) Kidnapping, 

if death results 
( c) Attempt to kill 
(e) Assault without injury 

Assault with personal injury 

Chapt. 25 - Counterfeiting and Forgery 

18 U.S.c. §471_Forgin~ or counterfeiting any 
obligatIOn or security of U.S. 

18 U.S.c. §472_Uttering a forged or counterfeited 
obligation or security of U.S. 

18 U.S.c. §473_Dealin~ in forged or counterfeited 
obligatIOns 

life 
death/life 
life 
1 yr. 
10 yrs. 

15 yrs. 

15 yrs. 

10 yrs. 

§B211 

§F211 

§F211 

§F211 

§F211 

§B214 

§B214, §B211 

§B214 
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18 U.S.c. §474_0ffenses related to plates or stones 
for counterfeiting obligations 15 yrs. 

18 U.S.c. §475_Imitating obligations or securities fine only 

18 U.S.c. §476_ Taking impressions of tools used for 
obligations or securities 10 yrs. 

18 U.S.C. §477 _Possessing or selling impressions of 
tools used for obligations or securities 10 yrs. 

18 U.S.c. §478_Forgi?~ foreign obligations or 
secuntles 5 yrs. 

18 U.S.C. §479_Uttering counterfeit foreign obligations 
or securities 3 yrs. 

18 T l.S.C. §480_Possessing counterfeit foreign 
obligations or securities 1 yr. 

18 U.S.c. §481_Possessing plates or stones for counter- 5 yrs. 
feiting foreIgn obligations or securities 

18 U.S.c. §482_Forging foreign bank notes 2 yrs. 

18 U.S.c. §483_Uttering counterfeit foreign bank notes 1 yr. 

18 U.S.C. §484_Connecting parts of different notes or 
bills 5 yrs. 

18 U.S.c. §485_Forging or uttering coins or bars 15 yrs. 

18 U.S.c. §486_Uttering coins of gold, silver or Qther 
metal 5 yrs. 

18 U.S.c. §487 _Making or possessing counterfeit dies 
for coins 15 yrs. 

18 U.S.c. §488_Making or possessing counterfeit dies 
for foreign coins 5 yrs. 

18 U.S.c. §489_Making or possessing likeness of coins fine only 

18 U.S.c. §490_Forging or uttering 1 or 5 cent coins 3 yrs. 

18 U.S.c. §491_Using, possessing, or making tokens or paper 
money with intent to defraud 1 yr. 

18 U.S.c. §493_Forging or uttering bonds or obligations 
of certain lending agencies 5 yrs. 

18 U.S.c. §494_Forging or uttering contractors' bonds, 
bids or public records 10 yrs. 

§B241 

§B241 

§B241 

§B241 

§B241 
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18 U.S.C. §495_Forging or uttering contracts, deeds or 
powers of attorney 10 yrs. 

18 U.S.c. §496_Forging of customs matters 3 yrs. 

18 U.S.C. §497..,:Forging or uttering letters patent 10 yrs. 

18 U.S.c. §498_For~ing or uttering military discharge 
certlficates 1 yr. 

18 U.S.c. §499_Forging or uttering military, naval or 
official passes 5 yrs. 

18 U.S.c. §500_Forging or uttering money orders or theft 
of forms or equipment 5 yrs. 

18 U.S.c. §501_Forging postage stamps or cards or 
fraudulent use of postage meter 5 yrs. 

18 U.S.c. §502_Forging or uttering postage or revenue 
stamps of foreign government 5 yrs. 

18 U,S.C. §503_Forging or uttering postmarking stamps 5 yrs. 

18 U.S.c. §505_Forging or uttering seals of courts or 
signatures of judges or court officers 5 yrs. 

18 U:S.c. §506_Forging, using or possessing forged seals 
of U.S. departments or agencies 5 yrs. 

18 U.S.c. §507 _Forging or uttering ship's papers 3 yrs. 

18 U.S.c. §508_Forging or uttering government travel 
requests 10 yrs. 

18 U.S.C. §509_Unlawfully possessing or making plates or 
stones for government transportation 
requests 10 yrs. 

18 U.S.c. §510(a)_Forgery or uttering of Treasury checks 
or security of U.S. > $500 (face value) 10 yrs. 

18 U.S.C. §510(b)_Receiving, retaining or concealing 
forged checks or securities> $500 10 yrs. 

18 U.S.C. §510(c)_Forging or receiving checks or 
securities ~ $500 (face value) 1 yr. 

18 U.S.c. §511_Makin~, uttering or possessing counterfeit 
securitles or implements for making counter-
feit securities 10 yrs. 

§B241 
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Chapt. 27 - Customs 

18 U.S.c. §541_Entry of goods falsely classified 

18 U.S.c. §542_Entry of goods by means of false 
statements 

2 yrs. 

2 yrs. 

18 U.S.c. §543_Entry of goods for less than legal duty 2 yrs. 

18 U.S.c. §544_Relanding of goods 

18 U.S.c. §545_Smuggling into U.S. 

2 yrs. 

5 yrs. 

18 U.S.c. §547 _Unlawfully depositing goods in buildings 
on boiJndaries 2 yrs. 

18 U.S.c. §548_Removing or repacking goods in wareho~s. 

18 U.S.c. §549_Removing goods from customs custody, 
breaking seals 2 yrs. 

18 U.S.C. §550_False claim for refund of duties 2 yrs. 

18 U.S.c. §551_Concealing or destroying invoices 
after demand or with intent to defraud 2 yrs. 

Chapt. 29 - Elections and Political Activities 

18 U.S.c. §592_Keeping military troops at polls 

18 U.S.c. §593_Interference with election by armed 
forces 

18 U.S.c. §594_Intimidation of voters 

18 U.S.c. §595_Interference with election by 
administrative employee of federal, 
state or territorial government 

5 yrs. 

5 yrs. 

1 yr. 

1 yr. 

18 U.S.c. §596_Polling any member of armed forces with 
reference to his vote 1 yr. 

18 U.S.c. §597_0ffering, soliciting or receiving 
expenditures to influence voting; 
if willful 

18 U.S.c. §598_Coercing any individual in exercise of 
his right to vote by means of relief 
appropria tions 

18 U.S.c. §599_Promising appointment to procure 
sup:port; 
if WIllful 

1 yr. 
2 yrs. 

1 yr. 

1 yr. 
2 yrs. 

§C231 
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18 U.S.C. §600_Promising employment or other benefit 
for political actiVIty 1 yr. 

18 U.S.c. §601_Threatening deprivation of employment or 
other benefit for political contribution 1 yr. 

18 U.S.C. §602_Unlawfully soliciting political contribution 
from government employee 3 yrs. 

18 U.S.c. §603_Making political contribution to U.S. 
employer 3 yrs. 

18 U.S.c. §604_Soliciting political contribution from 
persons on relief 1 yr. 

18 U.S.C. §605_Disc1osing of names of persons on relief 
for political purposes 1 yr. 

18 U.S.c. §606_Intimidation to secure political 
contributions 3 yrs. 

18 U.S.c. §607 _Soliciting or receiving political 
contributions in place where prohibited 3 yrs. 

Chapt. 31 - Embezzlement and Theft 

18 U.S.c. §641_ Theft or embezzlement of government 
money or property; receiving, con-
cealing or retaining stolen property 
> $100; 
if ~ $100 

18 U.S.c. §642_Theft or embezzlement of tools and 
materials for counterfeiting purposes 

18 U.S.c. §643_Failure to account for public money 
> $100; 
Failure to account for public money 
~$100 

10 yrs. 
1 yr. 

10 yrs. 

value/10 yrs. 

1 yr. 

18 U.S.c. §644_Banker receiving unauthorized deposit 
of public money> $100; value/l0 yrs. 
if ~ $100 1 yr. 

§H227 

§H228 

§H223 

§H224 

§H229 

§H229 
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§H224 

§B211, §B212 

§B211, §B241 

§B211 

§B211 

18 U.S.C. §645_Embezzlement by court officers> $100; 2 x value./10 yrs. §B211 
Embezzlement by court officers ~ $100 1 yr. 

18 U.S.C. §646_Failure of court officer to deposit promptly 
money belonging to court> $100; value/l0 yrs. 
if ~ $100 1 yr. 

§B211 

18 U.S.c. §647 _Receiving embezzled court funds> $100{alue/10 yrs. 
Receiving embezzled court funds ~ $1001 yr. 

§B211 



18 U.S.C. §648_Custodian misusing public funds> $100; value/10 yrs. 
Custodian misusing public funds ~ $l,OOm yr. 

18 U.S.C. §649_Custodian failing to deposit federal 
money as required> $100; 
if ~ $100 

18 U.S.C. §650_Depositary failing to safeguard deposits 
> $100; 
Depositary failing to safeguard deposits 
~$100 

18 U.S.C. §651_Disbursing officer falsely certifying 
full payment> $100; 
if ~ $100 

value/10 yrs. 
1 yr. 

value/l0 yrs. 

1 yr. 

2 x value/ 
2 yrs. 
1 yr. 

§B211 

§B211 

§B211 

§F211 

18 U.S.c. §652_Disbursing officer paying lesser in lieu of 
lawful amount, if amount withheld> $100;x value/2 yrs. §F211 
if amount withheld ~ $100 1 yr. 

18 U.S.C. §653_Disbursing officer misusing public funds 
> $100; value/10 yrs. '§B211 
Disbursing officer misusing public funds 
~ $100 1 yr. 

18 U.S.c. §654_Employee of U.S. embezzling or 
converting property of another> $100; value/10 yrs. §B211 
if ~ $100 1 yr. 

18 U.S.C. §655_Theft by bank examiner> $100 
Theft by bank examiner ~ $100 

18 U.S.c. §656_ Theft or misapplication 
by bank employee; > $100 
if ~ $100 

18 U.S.c. §657 _Embezzlement by employee of lending, 
credit or insurance institution 
> $100; 
if ~ $100 

5 yrs. 
1 yr. 

5 yrs. 
1 yr. 

5 yrs. 
1 yr. 

18 U.S.C. §658_ Theft of property mortgaged or pledged 
to farm credlt agencies> $100; 5 yrs. 
if ~ $100 1 yr. 

18 U.S.C. §659_Theft from or receipt of property 
stolen from interstate commerce> $100;10 yrs. 
if ~ $100 1 yr. 

18 U.S.C. §660_Embezzlement of carrier's funds 
derived from interstate commerce 

10 yrs. 

§B211 

§B211 

§B211 

§B211 

§B211, §B212 

§B211 



18 U.S.C. §661_Theft or embezzlement> $100; 
if ~ $100 

18 U.S.c. §662_Receiving stolen property > $100; 
if ~ $100; 

18 U.S.C. §663_Fraudulent solicitation of gifts for U.S. 
or embezzlement of gifts to U.S. 

5 yrs. 
1 yr. 

3 yrs. 
1 yr. 

5 yrs. 

18 U.S.c. §664_Theft or embezzlement from employee 5 yrs. 
benefit plan 

18 U.S.c. §665(a)_Theft or embezzlement from employment 
and training funds> $100; 2 yrs. 
if ~ $100 1 yr. 

18 U.S.C. §665(b)_Improper inducement under CETA or JTPA 

18 U.S.c. §666(a)_Theft or embezzlement in federal program 
§B211 . 

receiving> $10,000 a year in fed. funds 

18 U.S. C. §667 _Theft of > $10,000 of livestock or 
related property 

Chapt. 33 - Emhlems. Insignia and Names 

18 U.S.C. §701_Fraudulent use of various emblems, 

5 yrs. 

through insignia, and names 6 mos. 
18 U.S.c. §708 

18 U.S.C. §709 _False advertising or misuse of names to 
indicate federal agency by a business 1 yr. 

18 U.S.c. §71O._Fraudulent 'use of various emblems, 
through insignia, and names 6 mos. 

18 U.S.C. §711a 

18 U.S.C. §712_Fraudulent use of names, words, emblems, 
or insignia of U.S. by debts collectors 
or private police 1 yr. 

18 U.S.C. §713_Fraudulent use of great seal of U.S. or 
seals of President or Vice President 6 mos. 

18 U.S.c. §71S_Fraudulent use of insignia of the 
Department of Interior 6 mos. 

§B211 

§B212 

§B211 

§B211 

§B211 

1 yr.§F211 

2 x value/l0 yrs. 

§B211 

§F211 

§F211 

§F211 

§F211 

§F211 

§F211 

Chapt. 40 - Importation. Manufacture. Distribution and Storage of Explosive Materials 

18 U.S.C. §842(a)_Dealing in explosives without a 
valid license; 
makin~ false statement to obtain 
explosIves or license 

10 yrs. §K213 

10 yrs. §F211 



18 V.S.c. §842(b)·(e)Unlawful distribution of explosives by 
licensee 10 yrs. 

18 V.S.C. §842(f).Failure of licensee to keep required 
records 10 yrs. 

18 V.S.C. §842(g).Making false entries in required records 

18 U.S.c. §842(h).Receiving stolen explosives 

18 V.S.C. §842(i)'Shipment or receipt of explosives by 
felon, fugitive, drug user or mental 

10 yrs. 

patient 10 yrs. 

18 V.S.c. §842U).Unsafe storage of explosives 1 yr. 

18 V.S.C. §842(k).Failure to report theft or loss of 
explosive materials 1 yr. 

18 U.S.C. §844ja),(b) Penalties for Section 842 violations 
as above 

18 U.S.c. §844j d) Transporting or receivin~ explosives 
with knowledge or intent to mjure 
person or property (attempts included); 10 yrs. 
If injury to person results; 20 yrs. 
if death results . death/life 

18 V.S.c. §844(e)_Bomb threat or false report 5·yrs. 
18 V.S.c. §844(f)_Maliciously damaging or attempting to 

damage federal property by fire or 
explosives; arson; 10 yrs. 
if mjury to per~on results; 20 yrs. 
if death results death/life 

18 U.S.c. §844(g)_Unauthorized possession of explosive in 
building of V.S. 1 yr. 

18 V.S.c. §844(h)_Using fire or carrying or using 
explosives during commission of 
a felony, 1st conviction 
if subsequent conviction 

~ 1 yr. ~ 10 yrs. 
~ 5 yrs. ~ 25 yrs. 

18 l J.S.c. §844(i)_Maliciously damaging or attempting to 
damage property in or affecting 
commerce; 
if injury to person results; 
if death results 

Chant. 42 • Ext()rti()nate Credit Transactions 

10 yrs. 
20 yrs. 
death/life 

18 V.S.c. §892_Making extortionate extensions of credit20 yrs. 

§K213 

§F211 

10 yrs.§F211 

§B212 

§K225 

§K212 

§K211 

§K217 
§A221-§A225 
§A'211·214 

§K214 

§B213 

§A211 

§K215 

§K218 or see 
felony 

§B213 
§A221·§A225 
§A211-§A214 

§E221 



18 U.S.C. §893_Financing extortionate extensions of 2 x advanced/ §E221 
credit 20 yrs. 

18 U.S.C. §894_Collection of extensions of credit by 
extortionate means 20 yrs. §E221 

Chapt. 43 - False Personation 

18 U.S.C. §911_False personation of citizen 3 yrs, 

18 U.S.c. §912_False personation of U.S. employee 3 yrs. 

18 U.S.C. §913_Impersonator making arrest or search 3 yrs. 

18 U.S.c. §914_False personation of creditor of U.S. 5 yrs. 

18 U.S.C. §915_False personation of foreign diplomat 10 yrs. 

Chapt. 44 - Firearms 

18 U.S.c. §922_Firearm violations (amended 1986) 
Knowing or willful violations 5 yrs. 

18 U.S.c. §922(c)_Making false records 1 yr. 

18 U.S.c. §922(~_Transportation of firearm by felon, 
gitive, drug user or mental patient; 5 yrs. 

If felon has 3 previous convictions . 
for robbery or burglary ~ 15 yrs. 

18 U.S.c. §923_Licensing requirements 
18 U.S.c. §924(a)_Penalties for §§ 922, 923, and 926 

18 U.S.C. §924(b)_Transporting or receiving firearm with 
intent to commit a felony with the firearm 

18 U.S.c. §924(c)_Use of firearm during drug trafficking + 5 yrs. 
violence, 1st conviction; mandatory 
subsequent convictions; + 10 yrs. 

mandatory 
+ 20 yrs. 

mandatory 
if firearm is a machine gun or 
equipped with a silencer 

§F211 

§F211 

§F211 

§F211 

§F211 

§K221 

§K211, §F211 

§K221 

10 yrs.§K222 

or crime of 
§K223 

§K223 

18 U.S.c. §929_Use of restricted ammunition (armor- §K223 
piercing) during crime of violence ~ 5 yrs . .:S. 10 yrs. 

Chapt. 47 - Fraud and False Statements 

18 U.S.c. §100lFalse statements in any matter within 
jurisdiction of U.S. Department/Agency 5 yrs. 

18 U.S.c. §1002Possession of false papers to defraud 
U.S. 5 yrs. 

§F211 

§B241, §F211 



18 U.S.c. §1003Fraudulent demand against the U.S. by 
virtue of forged or counterfeit 
instrument> $100; 
if..s.. $100 

5 yrs. 
1 yr. 

18 U.S.C. §1004False certification of checks by banker 5 yrs. 

18 U.S.C. §100SUnauthorized activities and making false 
bank entries, reports or transactions by 
banker 5 yrs. 

18 U.S.C. §1006Fraudulent federal credit institution 
entries, reports and transactions 5 yrs. 

18 U.S.C. §1007False statements to FDIC 2 yrs. 

18 U.S.C. § 1008Faise statements to FSLIC 2 yrs. 

18 U.S.c. §1009Making untrue rumor which is derogatory to 
the financial condition of FSLIC 1 yr. 

18 U.S.c. §1010False statements to HUD or FHA to 
obtain loan 2 yrs. 

18 U.S.C. §1011False statement to federal land bank 1 yr. 

18 U.S.c. §1012False statements to !-IUD 1 yr. 

18 U.S.c. § 1013False representation of farm loan bond 1 yr. 
or credit bank debentures 

18 U.S.C. §10.14False statement on loan and credit 
applications or crop insurance 2 yrs. 

18 U.S.C. § 10 15False statement regarding naturaliza-
tion. citizenship 0r alien registry 5 yrs. 

18 U.S.C. § 1016False acknowledgment of appearance or oath 
by an official oath administrator 2 yrs. 

18 U.S.c. §1017Government seals wrongfully used and 
instruments wrongfully sealed 5 yrs. 

18 U.S.c. § 1018False official certificates by public 
officer 1 iT. 

18 U.S.C. §1019False official certificates by consular 
officer 3 yrs. 

18 U.S.c. §1020False statement, representation, etc. 
regarding highway projects 5 yrs. 

§B241 

§F211 

§F211 

§F2ll 

§F2ll 

§F2ll 

§F2ll 

§F2ll 

§F2ll 

§F2ll 

§F2ll 

§F2ll 

§F2ll 

§F2ll 

§F2ll 

§F2ll 

§F2ll 

§F211 

----------.'~-.---



18 U.S.c. § 1021False certification of title records by 
a public r ),'Jicer 5 yrs. 

18 U.S.C. §1022Fraud in connection with delivery of 
certificate, voucher, or receipt for 
military or naval property 10 yrs. 

18 U.S.C. § 1023Insufficient delivery of money or 
property for military or naval service 10 yrs. 

18 U.S.C. §1024Purchase or receipt of military, naval 
or veteran's facilities property taken 
from the U.S. 2 yrs. 

18 U.S.c. §1025False pretenses on high seas and other 
waters: > $100; 5 yrs. 
..$.. $100 1 yr. 

18 U.S.C. § 1026False statement in regard to compromise 
adjustment, or cancellation of farm 
ind~btedness 1 yr. 

18 U.S.C. §1027False statements and concealment of 
facts in relation to documents 
required by ERISA 5 yrs. 

18 U.S.c. §1028Credit card fraud and related 
activities in connection with 
identification documents: 

Production or transfer of any official 
identification documents or more than 
five other identification documents or 
possession of document making impleme.11yrs. 

Production or transfer of identifica-
tion document or possession of five or 
more identification documents 3 yrs. 

Possessing false identification and 
other offenses 

18 U.S.c. §1029Credit card fraud and related activities 
in connection with access deviges: 

1 yr. 

§F211 

§F211 

§F211 

§B212 

§F211 

§F211 

§F211 

§F211, §B241 

§F211 

§B241, §F211 

(a) Producing, using or trafficking in 
counterfeit access devices or posses
sing device-making eguipment (attempts 
included), 1st convictlon 2 x value/15 yrs. §B241 



Using unauthorized access devices and 
obtainin~ $1,000 or more during one, 
year penod or possessing 15 or more 
counterfeit or unauthorized devices 
(attempts included), 1st conviction; 
subsequent convictions 

2 x value/l0 yrs. §B241 
2 x value/20 yrs. 

Conspiracy to commit above offenses 1/2 max. yrs. 
above 

18 U.S.C. § 1030Fraud and related activity in 
connection with computers: 

(a)(I) Unauthorized access to computer 
information concerning national defense 

§F211 

§F211 

or atomic energy (attempts included), 
1st conviction; 2 x value/lO yrs. §F211 
2nd conviction 2 x value/20 yrs. 

(a)(2) Unauthorized access to 
financial records; or §F211 
(a)(3) Unauthorized use affecting 
operation of government computer 
(attempts included), 1st conviction; 
2nd conviction 

2 x value/1 yr. §F211 
2 x value/l0 yrs. 

Chapt. 50 - Gambling 

,18 U.S.c. §1082Setting up, operating, etc. a gambling 
ship 2 yrs. 

18 U.S.c. §1084Transmission of wagering information 2 yrs. 

Chapt. 51 - Homicide 

18 U.S.c. §l1l1First degree murder 

Second degree murder (on federal 
jurisdiction or of U.S. official) 

18 U.S.c. § 1112Manslaughter - voluntary 
Involuntary (on federal 
jurisdiction or U.S. official) 

18 U.S.C. §1113Attempted murder or manslaughter 

18 U.S.c. §1114Killing or attempting to kill officers 
and employees of U.S. 

18 U.S.C. §1116Murder or manslaughter of foreign 
officials, guests, or internationally 
protected persons: 
1st degree murder 

death/ 
life (mand.) 

life 

10 yrs. 

3 yrs. 

3 yrs. 

20 yrs. 

life (mand.) 

§E234 

§E232 

§A211 

§A212 

§A213 

§A214 

§A216 

§A211-§A216 

§A211-§A216 
§A211 



2nd degree murder 
voluntary manslaughter 
involuntary manslaughter 
attempted murder 

Chapt. 53 - Indians 

life 
10 yrs. 
3 yrs. 
20 yrs. 

18 U.S.c. §11530ffenses (listed) committed by an Indian 
against the pers~on or property of another 
within Indian country punished as if on 
U.S. jurisdiction 

18 U.S.C. §1158Counterfeiting Indian Arts and Crafts 
Board trademark 

18 U.S.c. § 1159Misrepresentation in sale of Indian 
products 

18 U.S.C. §1163Embezzlement and theft from 
Indian tribal organization> $100; 
if~ $100 

6 mos. 

6 mos. 

5 yrs. 
1 yr. 

18 U.S.c. §1164Destroying boundary and warning signs 6 mos. 

Chart. 55 - J(jdnappmg 

18 U.S.C. §1201Kidnapping (including conspiracy) life 

18 U.S.C. § 1202Receiving, possessing ransom money 10 yrs. 

18 U.S.C. §1203Hostage taking life 
Chapt. 57 - Labor 

18 U.S.c. §1231Transportation of strikebreakers 2 yrs. 

Chapt. 61 - Lotteries 

18 U.S.c. §1301Importing or transporting lottery 
tickets 

18 U.S.c. § 1302Mailing lottery tickets or related 
matters, 1st offense; 
subsequent offenses 

2 yrs. 

2 yrs. 
5 yrs. 

18 U.S.c. § 1303Postmaster or employee of Postal Service 
acting as lottery agent 1 yr. 

18 U.S.C. § 1304Broadcasting lottery information 1 yr. 

18 U.S.C. §1306Participation by financial institutions 1 yr. 

§A212 
§A213 
§A215 
§A216 

§B241 

§F211 

§B211 

§B213 

§A242 

§A243 

§A242 

§H212 

§E235 

§E235 

§E235 

§E235 

§E231 



Chapt. 63 - Mail Fraud 

18 U.S.c. §1341Frauds and swindles by mail 5 yrs. 

18 U.S.c. §1342Fraudulent use of fictitious name or 
address 5 yrs. 

18 U.S.c. §1343Fraud by wire, radio or television 5 yrs. 

18 U.S.C. § 1344Bank fraud 5 yrs. 

Chapt. 65 - Malicious Mischief 

18 U.S.c. §1361Willful injury to government 
property or contracts > $100; 
If ~ $100 

10 yrs. 
1 yr. 

18 U.S.c. §1362Willful or malicious injury to communi-
cation lines, stations or systems 10 yrs. 

18 U.S.c. §1363Malicious injury to buildings or 
property in federal jurisdiction; 
if a dwelling or life endangered 

18 U.S.c. §1364Interference with foreign commerce 
by violence 

5 yrs. 
20 yrs. 

20 yrs. 

18 U.S.c. §1365(atDamaging an energy facility, causing more 
than $100,000 in damages or causing a 
significant interruption 10 yrs. 

18 U.S.c. §1365(btCausing damages to an energy facility in 
excess of $5,000 5 yrs. 

Chant. 69 - Nationalitv and Citizenship 

18 U.S.c. §1423Misuse of evidence of citizenship or 
naturalization 

18 U.S.c. § 1424Personation or misuse of papers in 
naturalization proceedings 

18 U.S.c. §1425Procurement of citizenship or 
naturalization unlawfully 

18 U.S.c. §1426Unlawful reproduction or use of 
naturalization or citizenship papers 

18 U.S.c. §1427Sale of naturalization or citizenship 
papers 

18 U.S.c. §1428Failure to surrender a canceled 
naturalization certificate 

5 yrs. 

5 yrs. 

5 yrs. 

5 yrs. 

5 yrs. 

5 yrs. 

§F211 

§F211 

§F211 

§F211 

§B213 

§B213 

§B213 

Part ~ §B213 

§B213 

§B213 

§L222 

§L222 

§L221, §L222 

§L22·1 

§L221 

§L225 



18 U.S.c. §1429Neglect or refusal to answer subpoena 5 yrs. §I226 

Cllimt. 71 - Obscenity 

18 U.S.c. §1461Mailing obscene or crime-inciting 
matter, 1st offense; 5 yrs. §E241 
subsequent offenses 10 yrs. 

18 U.S.c. §1462Importation or transportation of 
§E241 obscene matters, 1st offense; 5 yrs. 

subsequent offenses 10 yrs. 

18 U.S.c. §1463Mailing indecent matter on wrappers or 
envelopes 5 yrs. §E241 

18 U.S.c. §1464Broadcasting obscene language 2 yrs. §E243 

18 U.S.c. §1465Transportation of obscene matters 
for sale or distribution 5 yrs. §E241 

Chnpt. 75 - Passports and Visas 

18 U.S.c. §1541Unauthorized insuance of passports 
and visas 1 yr. §I221 

18 U.S.c. §1542False statement in application and 
use of passport 5 yrs. §I223 

18 U.S.c. §1543Forgery or false use of passport 5 yrs. §1223,224 

18 U.S.c. § 1544Misuse of passport 5 yrs. §I223, §L224 

18 U.S.c. §1546Fraud and misuse of visas, permits 
and other entry documents 5 yrs. §L221, §L222 

Chapt. 83 - Postal Service 

18 U.S.c. §17020bstmction of correspondence 5 yrs. §H234 

18 U.S.c. §1703(aLDcstruction of mail or 
newspapers by postal employee 5 yrs. §B213 

18 U.S.c. § 1703(bLDestruction of mail 
§B213 or newspapers by postal employee 1 yr. 

18 U.S.c. § 1704Stealing or reproducing post office keys 10 yrs. §B211, §B241 

18 U.S.c. § 1705Destruction of letter boxes or mail 3 yrs. §B213 

18 U.S.c. §1706Injury to mail bags 3 yrs. §B213 

18 U.S.c. §1707Theft of property used by postal 
service> $100: 3 yrs. §B211 
if..:5.. $100 1 yr. 



18 U.S.c. §170BTheft or receipt of stolen mail 

18 U.S.C. § 1709Theft of mail by postal employee 

5 yrs. 

5 yrs. 

18 U.S.c. §1710Tbeft of newspaper by postal employee 1 yr. 

18 U.S.C. §1711Misappropriation or embezzlement of 
postal funds > $100; 
if~ $100 

18 U.S.C. §1712Falsification of postal returns to 
increase compensation 

value/lO yrs. 
1 yr. 

2yrs. 

18 U.S.c. § 1713Issuance of money orders without paymefi11e only 

18 U.S.C. §1715Unlawful mailing of firearms 2 yrs. 

18 U.S.c. §1716Unlawful mailing of dan~erous materialsl yr. 
if with intent to kill or injure 20 yrs. 

18 U.S.c. §1735Using mails for sending sexually 
oriented advertisements, 1st offense; 
subsequent offense 

18 U.S.C. § 1737Manufacturer of sexually related mail 
matter, 1st offense;, 
subsequent offense 

5 yrs. 
10 yrs. 

5 yrs. 
10 yrs. 

§B211, §B212 

§B211 

§B211 

§B211 

§B241 

§F211 

§K221 

§K217 

§E241 

§E241 

Chapt. 84 - Presidential and Presidential Staff Assassination, Kidnapping and Assault 

18 U.S.C. §1751Killing - see 18 U.S.c. §1111, 1112: 
Kidnapping President or President staff life 
if death'results death/life 
Attempts to kill life 
AssauI t on President 10 yrs. 
Assault on staff; 1 yr. 
if injury 10 yrs. 

18 U.S.C. § 1752Unlawfully entering temporary residences 
and offices of the President and others 6 mos. 

Chapt. 87 - Prisons 

18 U.S.C. §1791Providing or possessing contraband 
in prison: 
firearm or destructive device 
other weapon or narcotics 
non-narcotic controlled substance 

18 U.S.c. §1792Mutiny or riot in prison 

10 yrs. 
5 yrs. 
1 yr. 

10 yrs. 

§A241 
§A211 

§A216 
§A221-§A225 
§A221 
§A221-§A225 

§B222 

PartK 
Part D 

§K242 



Chapt. 91 • Public Lands 

18 U.S.C. §1851Wrongfully appropriating coal reserved 
to the U.S. 1 yr. 

18 U.S.C. §1852Removing or transporting timber from 
public land 1 yr. 

18 U.S.C. § 1853Cutting or injuring trees on public land 1 yr. 

18 U.S.c. § 1854Cutting trees on public land for purpose 
of obtaining pitch or turpentine 1 yrs. 

18 U.S.c. § 1855Setting fire to timber on public or 
Indian land 

18 U.S.C. §1856Leaving fire unextinguished or 
unattended 

18 U.S.c. § 1857Destroying fences or permitting 
livestock to enter through 
enclosures on public land 

18 U.S.c. §1858Survey marks destroyed or removed 

18 U.S.c. §1863Trespass on national forest lands 

Chapt. 93 - Public Officers and Employees 

5 yrs. 

6 mos. 

1 yr. 

6 mos. 

6 mos. 

18 U.S.c. §1902UnIawful disclosure of crop information 
and speculation thereon 10 yrs. 

18 U.S.c. § 1904UnIawful disclosure of information or 
speculation in securities affecting 
Reconstruction Finance Corp. 5 yrs. 

18 U.S.C. §1905Disclosure of confidential information 1 yr. 

18 U.S.c. §1906UnIawful disclosure of information from a 
bank examination report 1 yr. 

18 U.S.c. § 1907UnIawful dislcosure of information by 
farm credit examiner 1 yr. 

18 U.S.c. §1908UnIawful disclosure of information by 
Natio,nal Agricultural Credit Corp. 
exanuner 1 yr. 

18 U.S.C. § 1919False statement to obtain unemployment 
compensation for federal service 1 yr. 

18 U.S.c. § 1920False statement to obtain federal 
employees compensation 1 yr. 

§B2ll 

§B2ll 

§B213 

§B213 

§B213 

§B213 

§B213 

§B213 

§B222 

§H235 

§H235 

§H235 

§H235 

§H235 

§H235 

§F211 

§F2l1 



18 U.S.C. §1921Unlawfully receiving federal employees' 
compensation after marriage 1 yr. 

18 U.S.c. §1922False or withheld report concerning 
federal employees' compensation 

18 U.S.c. § 1923Fraudulent receipt of payments of 
missing persons 

Chapt. 95 - Racketeering 

1 yr. 

1 yr. 

18 U.S.C. §1951Interference with commerce by threat 
or violence (Hobbs Act) 20 yrs. 

18 U.S.C. §1952Interstate or foreign travel or 
transportation in aid of racketeering 
enterprises 5 yrs. 

18 U.S.c. §1952A_Use of interstate commerce facilities 
in commission of murder-for-hire; 5 yrs. 
if personal injury; 20 yrs. 
if death results life 

18 U.S.c. §1952B_Violent crimes in aid of racketeering: 

1

al11l murder or kidnapping life 
a 2 maiming 30 yrs. 
a 3 assault with dangerous weapon 

or causing serious bodily injury 20 ·yrs. 

18 U.S.c. § 1953Interstate transportation of wagering 
paraphernalia 5 yrs. 

18 U.S.C. §19540ffer, acceptance or solicitation to 
influence operations of employee 
benefit plan 3 yrs. 

18 U.S.c. §1955Conducting, etc., illegal gambling 
businesses 5 yrs. 

18 U.S.c. § 1962Unlawful commercial activities by 
persons associated with or receivmg 
mcome from a pattern of racketeering 
activi!y or collection of unlawful 20 yrs. 
debt (meluding conspiracies) 

18 U.S.c. §1963Penalty for 18 U.S.c. § 1962 20 yrs. 

Chapt. 97 - Railroads 

18 U.S.c. §1991Entering train to commit murder 
or robbery 
other crime 

20 yrs. 
1 yr. 

§F211 

§F211 

§F211 

§E213 

§E212 

§E213 
§A221-§A225 
§A211 

§E213 
§A211-§A242 
§A221-§A223 

§A221-§A224 

§E233 

§E281 

§E231 

§E213 

§E213 

§B222 



18 U.S.c. §1992Derailing, disabling or wrecking a train; 
or setting fire to or placing e:x:plosives 
on or near any property used In operating 
a train with intent to derail, disable 
or wreck 20 yrs. 

~apt. 99 - Rape 

18 U.S.C. §2031Rape on special maritime or 
territorial jurisdiction 

18 U.S.c. §2032Carnal knowledge of female under 16, 
1st offense; 
subsequent offenses 

Chapt. 101 - Records and Reports 

death/life 

15 vrs. 
30 )ry's. 

18 U.S.C. §2071Concealment, mutilation or removal 3 yrs. 
of records in a public office 

18 U.S.C. §2072False crop reports 5 yrs. 

18 U.S.C. §2073False entries and reports of monies 
or securities by U.S. employee 10 yrs. 

18 U.S.c. §2074False weather reports 90 days 

Chapt. 1102 - Riots 

18 U.S.c. §2101Traveling in or using any facility of 
interstate or foreign commerce to 
incite a riot 

Chapt. 103 - Robbery and Burglary 

18 U.S.c. §2111Robbery within special maritime and 
territorial jurisdiction 

18 U.S.c. §2112Robbery of property of U.S. 

18 U.S.c. §2113(aLBank robbery 
Bank burglary W1th intent to steal or 
commit felony 

18 U.S.c. §2113(bLBank larceny> $100; 
if ~ $100 

5 yrs. 

15 yrs. 

15 yrs. 

20 yrs. 

20 yrs. 

10 yrs. 
1 yr. 

18 U.S.c. §2113(cLReceipt of stolen bank property> $100; 
if ~ $100 1 yr. 

18 U.S.c. §2113(dtBank robbery, burglary or theft with 
a dangerous weapon 25 yrs. 

§B241 

§A231, §A232 

§A231, §A233 

§F211, §B213 

§F211 

§F211 

§F211 

§K241 

§B231 

§B231 

§B231 

§B221 

§B211 

10 yrs.§B212 

§B231, §B221, 
§B211 



18 U.S.C. §2113(e)JGlling or kidnapping person in com-death or §A211 
mitting bank robbery or burglary L 10 yrs. §B231, §B221 

18 U.S.C. §2114Robbery (mail, money or property of U.S.), 
1st offense; 10 yrs. §B231 
if by wounding or with dangerous 

25 yrs. §B231 weapon, subsequent offense 

18 U.S.c. §2115Breaking into post office with intent 
to commit larceny 5 yrs. §B221 

18 U.S.c. §2116Breaking into postal car, steamboat or 3 yrs. §B221, 
vessel; assaultmg postal clerk §A221-§A225 

18 U.S.c. §2117Breaking or entering carrier facility 
with intent to commit larceny 10 yrs. §B221 

18 U.S.c. §2118(a) Robbery of pharmacy 20 yrs. §B231 

(b) Burglary of pharmacy 20 yrs. §B221 

(c)(I) If by assault or with weapon 25 yrs. §A221-§A225 

(c)(2) If with killing life §A211 

Chapt. 105 - Sabota~ 

18 U.S.C. §2152Trespass on or sabotage of fortifica-
tions, harbor defense or defensive 
sea areas 5 yrs. §B222, §B213 

18 U.S.c. §2155Destruction of national defense 
materials, premise.s, or utilities 
and conspiracy to do so 10 yrs. §B213 

18 U.S.C. §2156Production of defective national-
defense material, national-defense 
premises or national-defense utilities; 
and conspiracy to do so 10 yrs. §F211 

Chapt. 107 - Seamen and Stowaways 

18 U.S.C. §2191Unjustified imprisonment, beating, or 
cruelty to seamen by officer 5 yrs. Part A 

18 U.S.c. §2196Destruction of vessel 1 yr. §B213 

18 U.S.C. §2197Misuse of federal certificate, license 
or document; alteration, forgery, theft 

5 yrs. §B241, §B211 of such 

18 U.S.c. §2198Seduction of female passenger 1 yr. §A232-§A235 



Chapt. 110 - Sexual Exploitation of Children 

18 U.S.C. §2251Sexual exploitation of children, 
1st offense; 
subsequent offense 

10 yrs. §E261 
~ 2 yrs.-15 yrs. §A235 

18 U.S.C. §2252Knowingly transporting, receiving, or 
distributing material involving sexual 
exploitation of children, 1st offense; 
subsequent offense; 

10 yrs. §E242 

Chapt. 111 - Shipping 

18 U.S.C. §2271Conspiracy to destroy vessels 

18 U.S.C. §2272Destruction of vessel by owner with 
intent to injure insurance under
writer, merchant or other owner 

~ 2 yrs.-15 yrs. 

10 yrs. 

life 

18 U.S.C. §2273Destruction of U.S. vessel by non-owner 10 yrs. 

18 U.S.C. §2274Destruction or misuse of vessel by 
person in charge 10 yrs. 

18 U.S.c. §2275Setting fire to or tampering with vessel 
on high seas with intent to injure 20 yrs. 

18 U.S.c. §2276Breaking and entering vessel with intent 
to commit a felony or destroy any cable, 
etc. 5 yrs. 

18 U.S.C. §2277Bringing explosives or dangerous weapons 
aboard vessels without permission 1 yr. 

18 U.S.C. §2278Exp!osives on vessels carrying steerage 
passengers 

Chapt. 113 - Stolen Property 

18 U.S.c. §2312Transportation of stolen vehicles 

18 U.S.C. §2313Sale or receipt of stolen vehicles 

18 U.S.c. §2314Transportation of goods, securities, or 
money of value of $5,000 or more: 
if stolen; 
if fraudulently obtained; 
if forged or counterfeited 
Transportation of tool or thing used in 
counterfeiting or forging 

1 yr. 

5 yrs. 

5 yrs. 

10 yrs. 
10 yrs. 
10 yrs. 

10 yrs. 

§B213 

§B213 

§B213 

§B213 

§B221, §B213 

§K213 

§K213 

§B212 

§B212 

§B212 
§F211 
§B241 

§B241 



18 U.S.c. §2315Sale or receipt of goods, securities, money: 
if stolen; 10 yrs. 
if forged or counterfeited 10 yrs. 
Sale or receipt of tool or thing used in 
counterfeiting or forging 10 yrs. 

18 U.S.c. §2316Transportation of stolen livestock 

18 U.S.c. §2317Sale or receipt of stolen livestock 

5 yrs. 

5 yrs. 

18 U.S.C. §2318Trafficking in counterfeit labels for 
phonorecords and copies of audiovisual 
works 5 yrs. 

18 U.S.C. §232afrafficking in counterfeit goods or 
services individual, 
company; 
subsequent convictions (individual), 
(company) 

Chapt. 114 - Trafficking in Contraband Cigarettes 

5 yrs. 
$1,000,000 
15 yrs. 
$5,000,000 

18 U.S.c. §2342(atTransport, sell, possess, distribute or 
receive contraband cigarettes 5 yrs. 

18 U.S.C. §2342(b)J(nowingly making a false statement in 
records required of persons shipping, 
selling or distributing over 60,000 
cigarettes/per transaction 3 yrs. 

Chant. 117 - White Slave Traffic 

18 U.S.c. §2421Transportation of women or girls for 
prostitution 5 yrs. 

18 U.S.c. §2422Coercion or enticement of female to 
travel for prostitution 5 yrs. 

18 U.S.c. §2423Transportation of minors for prostitution 
or prohibited sexual conduct which is 
commercially exploited 10 yrs. 

18 U.S,.c. §2424Failin~ to file factual statement about 
alien female being harbored for 
prostitu tion 2 yrs. 

Chant. 119 - Wire Interception and Interception of Oral Communications 

18 U.S.C. §2511Prohibited interception of wire or 
disclosure of intercepted or oral 
communications 5 yrs. 

§B212 
§B241 

§B241 

§B212 

§B212 

§B241 

§B241 

§E271 

§E271 

§E252 

§E252 

§E252 

§F211; §L213 

§H231 



18 U.S.C. §2512Prohibited manufacture, distribution, 
possession, and advertising of wire 
or oral communication intercepting 
devices 5 yrs. 

TITLE 19 - CUSTOMS DUTIES 

§H232, §H233 

19 U.S.C. §283_Failure to pay duty on saloon stores 1:. 3 mos. ~ 2 yrs. §C231 

19 U.S.c. §1304Unlawful marking of imported articles 
containers 1 yr. 

19 U.S.c. §1436Failure to make report of cargo; fine only 
if such vessel also carries 
nonimportable goods; 1 yr. 
presenting a forged document on making 
entry of a vessel 2 yrs. 

19 U.S.C. §1464Failure of sealed vessel or vehicle to 
proceed to port of destination 5 yrs. 

19 U.S.C. §1465Failure to report a list of supplies 
purchased in a foreign country 2 yrs. 

19 U.S.C. §1586(a) Unlading prior to grant of permission 
by master of vessel fine only 

(b) Transshipment to any vessel for 
purpose of unlawful entry by master 
of vessel fine only 

(c) Unlawful transshipment to any vessel 
of U.S. by master of vessel fine only 

(d) Master of receiving vessel in 
unlawful transshipment fine only 

(e) Person aiding in unlawful unlading 
or transshipment 2 yrs. 

19 U.S.c. §1708(bLProcuring lading with intent to defraud 
revenue laws 2 yrs. 

19 U.S.C. §1919Making a false statement or over-valuing 
a security for purpose of obtaining 
money or property 2 yrs. 

19 U.S.C. §2316Makin~ a false statement for purpose of 
obtairung payment for relief from injury 1 yr. 

§F211 

§C231 

§C231 

§B241 

§C231 

§C231 

§C231 

§C231 

§F211 

§F211 



TITLE 20 - EDUCATION 

Chapt. 28 - Higher Education Resources and Student Assistance 

20 U.S.C. §1097(a) Embezzling, stealing or obtaining 
by fraud student financial aid 
> $200; 
if.:5. $200 

(b) False statement or concealment in 
loan application 

(d) Destruction or concealment of 
records 

5 yrs. 
1 yr. 

1 yr. 

5 yrs. 

TITLE 21 - FOOD AND DRUGS 

Chapt. 13 - Drug Abuse Prevention and Control 
Subchapter I - Control and Enforcement 

21 U.S.c. §841_Prohibited acts 
(a)(l) manufacturing, distributing or 

dispensing or possessing with intent to 
manufacture, dispense or distribute: 

(a)(2) creating, distributing, or dispensing, 
or possessing with intent to distribute 
or dispense a counterfeit substance 

(b)(1)(A) 100 ~ams contain sch. I or 
II opIate (Le., heroin), u 
kilogram of other sch. I or 
II narcotic drug (Le., cocaine), 
500 grams of fCP or 5 grams of 
LSD, 1st offense; 20 yrs. 

if after felony drug conviction 40 yrs. 

(B) Sch. I or II controlled substances 
other than A or C described, 
1st offense; 15 yrs. 

if after felony drug conviction 30 yrs. 

(C).:5. 50 kilograms of 
marihuana, .:5. 10 kilograms 
of hashish, or .:5. 1 kilo-
gram of hashish oil or 
any sch. III drug (Le., 
barbiturate), 1st offense; 

if after felony drug conviction 

(b )(2) Sch. IV drugs, 1st offense; 
if after felony drug conviction 

(b )(3) Sch. V drugs, 1st offense; 
if after drug conviction 

5 yrs. 
10 yrs. 

3 yrs. 
6 yrs. 

1 yr. 
2yrs. 

§B211 

§F211 

§B213 

§D211 

§D211 

§D211 

§D211 

§D211 

§D211 

§D211 



21 U.S.C. §841_(b)(4) Distribution marijuana for no 
remuneration, 1st offense; 
if after drug conviction 

(b )(5) Cultivating a controlled 
substance on federal 
property, individual; 
if not an individual 

1 yr. 
2 yrs. 

$500,000 
$1,000,000 

(d)(l) Possession of piperidine with 
intent to manufacture PCP 5 yrs. 

(2) Possession of piperidine knowing 
or having cause to believe that it 
will be used to manufacture PCP 

21 U.S.C. §842ja)(1) Knowingly violation of distributing 
or dispensing a'controlled substance· 
by prescription in sch. II, III, IV, 
and V 1 yr. 
if after drug conviction 2 yrs. 

(2) for registrant knowingly to 
distribute or dispense a controlled 
substance not authorized by his 
registration to another registrant 
or other authorized person or to 
manufacture a controlled substance not 
authorized by his re~istration; 1 yr. 
if after drug convictlOn 2 yrs. 

(3) for registrant knowingly to 
distribute a controlled substance in 
a commercial container unless such 
container bears a label containing an 
identifying symbol for such substance. 
Label of a sch. II, III or IV drug 
must contain warning that it is a 
crime to transfer the drug to any 

ferson other than the patient; sch. 
, II, III and IV drugs must be dis

tributed in container which is 
securely sealed; 1 yr. 

if after drug conviction 2 yrs. 
(4) knowingly to remove, alter or 

obliterate a symbol or label required 
by fection 825 of this title; 1 yr. 

if after drug conviction 2 yrs. 
21 U.S.C. §842ja)(5) knowingly to refuse to make, keep or 

furnish any record, report, notifi
cation, order, order form, declaration, 
statement, invoice or information re
quired to be kept (except relating to 
piperidine); 1 yr. 

if after drug conviction 2 yrs. 

§D211 

§D211 

§D211 

§D232 

§D232 

§D232 

§D232 

§F211 



(6) knowingly to refuse any entry into any 
premises or inspection authorized by 
this subchapter or subchapter II same as above §D232 

(7) knowingly to remove, break, injure or 
deface a seal placed upon controlled 
substances pursuant to section 824(F) 
or 881 of this title or to remove or 
dispose of such substances same as above §D232 

(8) knowingly to use, to his own advantage, 
or to reveal, other than to duly authore 

ized persons or courts any information 
acqmred in the course of an authorized 
inspection concerning any method or 
process which as a trade secret is 
entitled to protection same as above §H235 

(9) knowin~ly to distribute or sell 
piperidme unless the recipient or 
purchaser presents identification 
to the distributor or seller same as above 

21 U.S.c. §842jb) for registrant to manufacture a controlled 
substance in sch. I or II which is 
knowingly (1) not authorized by his 
registration and assigned quota; 
(2) in excess of assigned quota; 1 yr. 
if after drug conviction 2 yrs. 

21 U.S.c. §843-<a) For registrant 
(1) to distribute sch. I or 

II substance without order, 

!4

23j use false registration number, 
acquire drugs by fraud or 
to present false identification 
when purchasing piperidine, or 

(5) to possess materials to label 
counterfeit substances; or 

(b) For anyone to use communication 
facilities in committing drug felony; 
1st offense; 4 yrs. 
if aft~r prior felony 9rug 
conVIctIOn 

21 U.S.c. §844_Simple possession of controlled 
substance, 1st offense; 
subsequent convictions, this section 

8 yrs. 

1 yr. 
2 yrs. 

§D232 

§D232 

§D231 
§D231 
§D222 

§D231 

§D231 

§D213 

§D221 

21 U.S.c. §845_Distribution to persons under 21 
(by person.?. 18), 1st offense; 
subsequent convictions, this section 

2 x penalty of §D211 
21 U.S.C. §841(b) 

3 x penalty of §D211 
21 U.S.c. §841(b) 

.. 



.. 

21 U.S.c. §845aDistribution in or near 
schools, 1st offense; 

2 x penalty of §D211 
21 U.S.c. §841(b) 

subsequent conviction, this section 

21 U.S.c. §846_Attempt or conspiracy to 
comrrut drug offense 

21 U.S.C. §848_Continuing criminal enterprise; 
subsequent convictions 

21 U.S.C. §854_Investin~ illi~it drug p,rofits in any 
"enterpnse" Involved In Interstate 
commerce 

Suhchapter II - Import and Export 

21 U.S.c. §952_Importation of controlled substances in 
sch. I-IV: 

3 yrs. to life 

same 
as offense 

2:.10 yrs. to life 
~ 20 yrs. to life 

10 yrs. 

if 2:. 100 grams of mixture containing 
certain narcotic in sch. I or II 
opiates (Le., heroin); 

2:. a kilogram of other narcotic in 
sch. I or II (Le., cocaine); 

2:. 500 grams of PCP; or 
~. 5 grams of LSD 

All other controlled substances in sch. 
I or II except as provided below; 
any amt. of sch. III, IV or V drugs 

21 U.S.c. §953_Exportation of controlled substances; 
exportation of any narcotic drug in sch. 
I-V: 

20 yrs. 

15 yrs. 
5 yrs. 

if 2:. 100 grams of mixture containing 
certain narcotic in sch. I or II 
opiates (Le., heroin); 

2:. a kilogram of other narcotic in 
sch. I or II (Le., cocaine); 

2:. 500 grams of PCP; or 
2:. 5 grams of LSD 20 yrs. 

Other controlled substances in Sch. I or II 
except as provided below; 15 yrs. 
any amt. of sch. III, IV or V drugs 5 yrs. 

§D213 

§D212 
§D212 

§D212, §F211 

§D211 

§D211 

§D211 

§D211 
§D211 

§D211 

§D211 

§D211 

§D211 
§D211 



21 U.S.C. §954_Knowingly or intentionally importing into 
U.S. for transshipment to another country 
sch. I controlled substance without prior 
written approval of Attorney General; 
knowingly or intentionally importing, trans· 
ferring, or transshipping controlled substance 
in sch. II, III or IV without advance notice 
to Attorney General 1 yr. 

21 U.S.C. §955_Possession on board vessels of a controlled 
substance in sch. I or II or a narcotic same as §§ 952· 

§D233 

drug in sch. III or IV 953 §D211 

21 U.S.C. §955a(a) & (b) Nlanufacture, distribution or 
possession with intent to manu· 
facture or distribute controlled same as §§ 952· 
substances on board vessels 953 §D211 

(c) Attempt or conspiracy to possess, 
manufacture, distribute or possess 
with intent to distribute control· same as §§ 952-
led substances on board vessels 953 §D213 

(d) With intent to import; 
if 2nd or subsequent offense 2 x above penalty §D213 

21 U.S.c. §957 _Knowingly importing into U.S. or 

same as §§ 952-

, exporting from U.S. any controlled 
substance in Sch. I· V without a 
registration issued by the Attorney 
General 953 §D211 

21 U.S.C. §959_To manufacture or distribute for purposes 
of unlawful importation of sch. I or II same as §§ 952· 
controlled substance 953 §D211 

21 U.S.C. §960_Penalty provisions as above 

21 U.S.c. §962_Second or subsequence offenses 
after felony drug conviction 

2x above 
penalties §D211 

21 U.S.c. §963_Attempts or conspiracies to 
violate any offenses in this 
subchapter same as offense §D213 

TITLE 26 - INTERNAL REVENUE CODE 

26 U.S.C. §5148(1) Willful nonpayment of special tax 2 yrs. 

26 U.S.c. §5601Prohibited acts involving stills 5 yrs. 

26 U.S.c. §5602Tax fraud by distiller 5 yrs. 

§C221 

§C221 

§C221 

• 



26 U.S.C. §5603Failing to make or falsifying required 
records with intent to defraud; 
if without intent to defraud 

5 yrs. 
1 yr. 

26 U.S.C. §5604(atMisuse of stamps, marks, brands, or 
containers 5 yrs. 

26 U.S.C. §5605Willful noncompliance with regulations 
set forth by the IRS for the disposition 
of distilled spirits or items used in its 

§C221 
§C222 

§C221 

manufacture 2 yrs. §C222 

26 U.S.C. §5608(a) Fraudulent claims for export 
drawback; 3 x amt./5 yrs. 
every owner or agent of any vessel, 
or other aider and abetter 3 yrs. §C221 

(b ) Unlawful relanding or aiding and 
abetting unlawful relanding 3 yrs. §C221 

26 U.S.c. §5661(a) Evading taxes or intentionally failing 
to comply with regulations regarding 
wine WIth intent to defraud 5 yrs. 

(b) Failure to comply with regulations 
regarding wine without intent to 
defraud 1 yr. 

26 U.S.C. §5662Alteration of wine labels 1 yr. 

26 U.S.c. §5671Evasion of beer tax and intentional 
noncompliance with requirements 5 yrs. 

26 U.S.c. §5682Breaking locks or gaining access to a 
distilled spirits plant 3 yrs. 

26 U.S.c. §5683Transporting alcoholic beverages under 
improper designation 1 yr. 

26 U.S.C. §5685(a) Unlawful possession of devices for 
emitting gas, smoke, or explosives 
and firearms when violating liquor 
laws 1.0 yrs. 

(b) Unlawful possession of machine gun or 
shotgun when violating liquor laws 20 yrs. 

26 U.S.C. §5691(aLFailure of wholesalers/retailers to pay 
special tax on liquor 2 yrs. 

26 U.S.C. §5762(a) Fraudulent acts regarding tobacco, 
including: manufacturing, filing forms, 
complying with regulations, evading 
taxes, destroying marks, removing 
tobacco products or papers or tubes 5 yrs. 

§C221 

§C222 

§C222 

§C221 

§B213 

§C222 

§K218 

§K218 

§C221 

§C221 



(b) Commission of above-mentioned acts 
without intent to defraud 1 yr. §C222 

Chapt. 53 - Machine Guns. Destructive Devices. and Certain Other Firearms 

26 U.S.c. §5861Prohibited acts involving firearms, 
including receiving or possessing 
firearms that are illegally made, 
transferred or imported, that are 
unregistered or that have oblit-
erated or altered serial numbers; 
engaging in any firearm business 
without paying tax and registering; 
or making false entries or records 

10 yrs. §K221 

Chapt. 75 - Crimes. Other Offenses and Forfeitures 

26 U.S.C. §720lAttempts to evade or defeat tax 

26 U.S.C. §7202Willful failure to collect or pay 
over any tax 

26 U.S.c. §5871 

5 yrs. 

5 yrs. 

26 U.S.c. §7203\Villful failure to pay any estimated tax, 
keep records, or supply mformation; 1 yr. 

26 U.S.C. §7204Fraudulent statement or failure to make 
statement to employees 1 yr. 

26 U.S.c. §7205Fraudulent withholding exemption 
certificate or failure to supply 
information 1 yr. 

26 U.S.c. §7206Fraud and false statements; aiding and 
abetting tax fraud 3 yrs. 

26 U.S.c. §7207Fraudulent returns, statements, or other 
documents 3 yrs. 

26 U.S.c. §7211False statements to purchasers or lessees 
relating to tax 1 yr. 

26 U.S.c. §7213_(a)1 Willful disclosure of tax information 
by federal employees 5 yrs. 

26 U.S.c. §§7215, 
7512(b) Failure to comply with regulations dealing 

with collection, recording, and paying 
taxes 1 yr. 

26 U.S.c. §7232Failure to register or false statement by 
manufacturers or producer of gasoline or 
lubricating oil 5 yrs. 

§C211 

§C216 

§C212 

§C218 

§C219 

§C213, §C214 

§C215 

§F211 

§H235 

§C217 

§F211 



TITLE 29 - LABOR 

29 U.S.c. §501( c)_Embezzlement of assets of labor 
organizations 5 yrs. 

29 U.S.C. §§1816,_Unlawfully employing alien as farm 
1851 worker; 1 yr. 

if without certificate of registration 3 yrs. 

TITLE 31 - MONEY AND FINANCE 

31 U.S.c. §5322 Violating reporting requirements for 
certain financial transactions 5 yrs. 

TITLE 42 - THE PUBLIC HEALTH AND WELFARE 

Chapt. 6A - Public Health Service 

42 U.S.c. §261(a)_Introducing contraband into hospitals in 
which drug abusers are treated 10 yrs. 

42 U.S.c. §300e-17J(nowingly making false statement in 
financial statement of health maint-
enance organization 5 yrs. 

Chapt. 7 - Social Security 

42 U.S.c. §408_Penalties for violations concerning old 
age benefits and insurance; 5 yrs. 

if violator is a certified payee under 
section 405(j), upon second or subsequent 
conviction 5 yrs. 

§B211 

§1214 

§F211 

§D211 

§F211 

§F211 

42 U.S.C. §1383(d)(2'LDefrauding claimant or charging excessive 
fee (SSI) 1 yr. §F211 

42 U.S.c. §1383a(btFraud concerning supp. security income 
by one in role as payee under section 
1383(a)(2) 
-first conviction; 
-second or subsequent conviction 

1 yr. 
5 yrs. 

42 U.S.c. §1395nn(aLFraud concerning health insurance; 
if by another 1 yr. 

42 U.S.c. §1395nn(bLIllegal renumerations 5 yrs. 

42 U.S.c. §1395nn(c)_Fraud with respect to certification of 
institution 5 yrs. 

Chapt. 12 - Compensation for Injury Outside ~ 

42 U.S.c. §1713Fraud 1 yr. 

5 yrs.§F211 

§F211 

§F211 



Chapt. 20 - Elective Franchise 

42 U.S.C. §1973i(c).False information in registering or 
voting 5 yrs. 

42 U.S.c. § 1973i( d).Falsification or concealment of material 
facts in matters within jurisdiction of 
examiners or hearing officers 5 yrs. 

42 U.S.c. §1973i(e)Voting more than once 5 yrs. 

42 U.S.C. §1973j_(a) depriving or attempting to deprive any 
person of any right secured by section 
1973 5 yrs. 

(b) destroying, defacing, mutilating, or 
altering ballots or official voting 
records 

(c) conspiring to violate or interfere with 
rights secured by section 1973 5 yrs. 

42 U.S.C. §1974a_Theft or destruction of records 

Chapt. 21 - Civil Rights 

1 yr. 

§H221 

§H221 

§H221 

§H221 

§H221 

§H221 

42 U.S.C. §2000e13.Killing agent or employee of the EEOC 
enga~ed in performance of official 
functlOn under Act life §A211-§A213 
Assaulting agent or employee of EEOC 18 U.S.C. §111 §A221-§A225 

42 U.S.c. §2000g-2_0fficer or employee of Community Relations 
Service revealing private information 

1 yr. §H235 

Chapt. 35 - Public Works and Economic Development 

42 U.S.c. §3220Economic development fraud 5 yrs. §F211 

42 U.S.C. §3220(b LEmbezzlement; false entries; fraud 
schemes 5 yrs. §B211, §F211 

Chapt. 42 - Narcotic Addict Rehabilitation 

42 U.S.c. §3426False statements 

Chapt. 45 - Fair Housing 

42 U .S.C. §3631Intimidation in violation of fair 
housing re~lations; 
if bodily injUry 

5 yrs. §F211 
18 U.S.C. § 1001 

1 yr. 
10 yrs. 

§H211 
§A221-§A225 



Chapt. 46 - Justice System Improvement 

42 U.S.c. §3795Embezzlement, theft or fraud in connection 
with federal assistance 5 yrs. §B211, §F211 

Chapt. 68 - Disaster Relief 

42 U.S.c. §5157Fraudulent request for disaster relief 1 yr. §F211 

TITLE 49 - TRANSPORTATION 

49 U.S.c. §121_0ffenses involving bills of lading 5 yrs. §F211 

49 U.S.c. §1472Federal Aviation Pro!$ram: 
(b)(1) ForgeB of certIficates and 

false mar . ng of aircraft 3 yrs .. §F211 

(b)(2)(A) Violation of paragraph 1 
(above) with intent to commit 
crime punishable by death or 
imprisonment for term exceeding 
1 year under state or federal 
law relating to controlled sub-
stance (not simple possession) 5 yrs. §F211 

(b )(2)(B) Violation of fraragraph 1 
(above) by seIling raudulent 
certificate with knowledge that 
buyer intends to commit crime 
(as in (2)(A» 5 yrs. §F211 

(e) Failure to file reports; 
falsification of records fine only §F211 

(f) Unauthorized divulging of 
Information 2 yrs. §H235 

1 

(h)(2) Willful delivery, reckless 
cause of transportation, any 
baggage, etc., which contains 
hazardous material 5 yrs. §K231 

(i)(l) Aircraft piracy; ~20yrs. 
if death results death/life §A211 

(j) Interference with flight crew 
Part A members or flight attendants ~20yrs. 

if with deadly/dangerous weapon life §K216 



(1) Carrying weapons, loaded firearms, 
and explosives or incendiary 
devices aboard aircraft; 1 yr. §K216 
if willful disregard for safety 
of human life 5 yrs. 

(n) Aircraft piracy outside lfecial 
2:. 20 yrs. aircraft Jurisdiction of .S.; 

if death results death/life §A211 

(p) Interference with aircraft accident 
investigation - withholding any 
part of aircraft involved in acci-
dent, property aboard aircraft 1 yr. §F211 

(q) Transporting controlled substances 
without airman certificate 5 yrs. §D211, §D221 

49 U.S.c. § 1809Unlawful transportation of hazardous 
materials 5 yrs. §K231 

·With a few exceptions, the maximum fines established in specific statutes have not 
been listed because they have been superseded by the maximum fines established in 
18 U.S.c. § 3571. 




