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COMMONWEALTH of VIRGINIA 

CtlIIlINAL JUlnCZ Il!ftVlCl!1 BOARD Department 0/ Criminal Justice Services 

805 EAST BROAD STREET RICHMOND, VIRGINIA 23219 
(804) 786-4000 

July 26, 1985 

Dear Seminar Participant: 

RICHARD N. HARRIS 
Director 

The following pages contain a transcript of the·speakers' comments 
from the Seminar on Liability Management held January. 10 and 11, 1985. 
The seminar was cosponsored by the Department of Criminal Justice 
Services and the Institute for Criminal Justice and Public Safety 
Research of the VCU Department of Administration of Justice and Public 
Safety. 

Part one contains the remarks of Mr. Emory A. Plitt, Jr., who is an 
assistant attorney general and general counsel to the Maryland 
Department of Public Safety and Corrections. Mr. Plitt outlined 
national trends and noted that the concept of blanket immunity is 
falling increasingly into disfavor. Mr. Plitt outlined the key areas in 
which criminal justice agencies have been found vulnerable to liability 
litigation. These include hiring and retention, training, discipline, 
direction and supervision, and entrustment. 

Part two is the presentation of G. Patrick Gallagher. Mr. 
Gallagher is the director of the Institute for Liability Management in 
Washington, D.C. Mr. Gallagher's remarks involve what he calls a 

. "quality circle. 1I The circle begins with establishing clear agency 
policies and procedures. These are made a part of the agency's training 
curricula, and the agency's management must assure that they are adhered 
to at all times. Breaches of agency policies must be consistently met 
with discipline, and, finally, the circle is completed by an ongoing 
evaluation of policies which should lead to changes when circumstances 
dictate. 

Part three is the transcript of a presentation by Stephen W. 
Bri cker. Mr. Sri cker is a pri vate attorney wi th the 1 aw fi rm of 
Bremner, Baber, and Janus in Richmond, Virginia. Mr. Bricker spoke on 
the plantiff's perspective of liability issues and legal actions. In 
Mr. Bricker's view, the increase in liability suits is not occurring 
because of any general decline in public support or appreciation for law 
enforcement and criminal justice. Instead, he attributed the increase 
to. the fact that the peopl e who suffer some injury or loss because of 
the action of criminal justice agencies are suing more frequently. 
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. The last section contains brief summaries of the three workshop 
sessions. The summaries capture the key issues and discussion points 
from each of the workshops. The workshops involved (1) training issues, 
(2) personnel issues, and (3) management issues. 

Participants in the training workshop dealt with five major areas 
of concern: coordi nati on of trai ni n9 wi th agency pol ici es; eval uati on 
of training and test validation; improving the quality of trainers and 
instructors; record keeping; and training in the use of force. 

The workshop on personnel covered selection standards, affirmative 
action and equal employment practices, equal pay for equal work, use of 
probationary periods for new employees, employee discipline~ termination 
procedures, and personnel record keeping. 

The management workshop d~scussed the need for maintaining proper 
records, the importance of management's setting and enforcing policies, 
the difficulty smaller agencies have in assuring that employees fulfill 
minimum training requirements, and overcoming management's resistance to 
change. 

We appreciate your continued support of the Department of Criminal 
Justice Service's programs. We plan to hold a follow-up conference on 
liability management during the 1985-86 fiscal year. 

Sincerely, 

R. N. Harri s 
Director 
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Mr. JameS L. Hague 

The first speaker of the day is Mr. Emory A. Plitt, Jr., who is an 

assistant attorney general and General Counsel for the Department of 

Public Safety and Correctional Services for the state of Maryland. 

Mr. Plitt is a lawyer who received his Juris Doctorate degree from 

Baltimore School of Law. He is a member of the bar for the state of 

Maryland for the Supreme Court of the United States and the United 

States Court of Appeals, 4th Circuit and the United States District 

Court in Maryland. 

Pri or to hi s associ ati on with the state of Maryl and he was in pri vate 

practice and specialized in employment and compensation and trial 

litigation. He also served as counsel to the Maryland State Police and 

in that function was responsible for all the legal affairs of that 

agency including civil liability defense, labor relations, equal 

employment opportunity litigation and related matters. As of May 1, 

1980, he became general counsel, his current position for the State of 

Maryland, Department of Public Safety and Correctional Services. In 

that position he has very broad responsibilities for all legal matters 

for state police, for state correctional services, Mary1and prison 

system, Maryland parole commission, Maryland division of parole and 

probation, Maryland correctional standards commission, Maryland 

correctional facilities, including local jails, Police and Correctional 

Training Commission, civil defense, and the State Fire Marshall and 

other agencies within that department. In addition, he is generally 

responsible for all the legal affairs of Maryland's elected sheriffs 

whi ch is qui te a di fferent set up from what we are used to here in 

Virginia. 
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Duri ng hi s career he has recei ved numerous awards and ci tati ons from 

such organizations as the International Association of Chiefs of Police, 

Americans for Effective Law Enforcement, Maryland State Sheriffs' 

Association, Maryland Chiefs' of Police Association, and others. 

Presently he ;s Chairman of the Criminal Law and Legislation Committee 

of the International Association Chiefs of Police. He, like Pat 

Gallagher, has lectured nationally and has participated in over a 100 of 

these kinds of workshops, many of which he has conducted himself. The 

types of things he has been doing certainly suggest his broad spectrum 

of expertise for our purposes today and it is a great pleasure to 

introduce him to you. 

Mr. Emory A. Plitt, Jr. 

Thank you. In putting together a program like this, when you know that 

what you are going to do is talk about national liability trends in 

about two and a half hours, one is forced to make a lot of very 

difficult choices as to what to talk about and what not to talk about. 

Despite the flowery introduction, you all know that an expert is one who 

travels more than 50 miles and carries a briefcase. I am what is 

referred to by our offi cers as one of those ci vi 1 i ans they have to put 

up with. I have been involved in defense of this kind of litigation for 

14 years. When I started we had three lawyers doing this kind of work. 

Today we have a staff of 13 lawyers. We had, in the last six years, 

approximately 800 1 awsuits fi 1 ed agai nst employees of our department. 

In a department with 8000 employees, including correctional guards, 

state troopers, and parol e and probati on agents as with anythi ng that 
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has to do wi th pub 1 i c safety and correcti ons, the trends have been 

clear. According to national statistics regarding police liability (the 

1 ast time they were coll ected was the peri od 1977 through 1981), the 

odds of a police officer being sued at any time in that officer's career 

were about 1 in 2.1; the odds of a correcti ona 1 employee ei ther ina 

prison sys.tem or parole and probation were about 1 in 1.5. So you 

should not feel upset when someone comes around to your door and lays 

the papers on you. 

I think it is important just for a little while to consider how we got 

to where we are today. Civil liability today in the criminal jUstice 

system has become a management function of the department or should, in 

the same way that budget preparation, general administration, and 

personnel are functions of a Criminal Justice agency. We spend close to 

1 mi 11 i on doll ars a year to defend employet9s of our department, whi ch 

encompasses everything in the state having to do with criminal justice . 

This includes salaries, library, cost of depositions, etc., a 

substanti al cost of doi ng busi ness. Despite the tremendous number of 

law suits, despite the somewhat large six figure judgments that have 

become commonplace today, it has remained consistent since the early 70s 

that we win about 80% of all lawsuits filed against us. That's a pretty 

good batting average. There are a lot of other professions which would 

like to have that kind of batting average. Our friends in the medical 

profession would be very happy to win 8 out of every 10 suits on a 

nat; anal basis. 

Well, what relevance does this have? We are doing something right, 

somewhere. We are not dOing everything wrong. The problem is that 20% 

of the cases we lose are usually bi g ones or s i gni fi cant ones or ones 

3 



that touch on public policy issues. They are ones that make politicians 

nervous. They are ones that make budget administrators lose sleep at 

night wondering where the money is coming from. They are ones that make 

officers and employees very disturbed in the sense that here I am trying 

to do my job and trying to do it the best way I can and here is this 

sl ug that nai 1 s me for $25,000 when I was only doi ng mY' job as I was 

taught to do it. So they do have implications, this 20% we lose, and 

they become more significant against the background of the function of 

criminal justice and the rest of governmental policy and administration. 

Well, lets talk for a minute about why we got where we are. I think it 

is important to understand what has happened in this country, to have a 

full appreciation of the liability problem in criminal justice. I use 

as a water mark the year 1961. Let me explain why 1961 was so 

important. In that year, the Supreme Court decided one of the most 

s i gnifi cant ci vi 1 ri ghts cases of the 20th century. One that had far 

reachi ng consequences that were not real i zed in 1961. Perhups, wi tb 

Brown vs. Board of Education, the 1954 case that abolished separate 

school systems for blacks and whites, this case probably ranks second 

but gets very little publicity or discussion outside of the criminal 

justice system. The case was called Monroe v. Pape, a case that you 

probably heard about somewhere along the line. 

The incident actually started in 1959 during a raid on an apartment by 

officers of the Chicago police department. Suffice it to say there was 

a lot of shooting; they didn't have a warrant; they thought they were at 

the right place. A lawsuit was ultimately filed, and the attorneys for 
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the pl ai ntiffs thought that they wou1 d take a gambl e. They wanted to 

get this case into federal court. (I will talk a little bit later about 

why at 1east in this state and my state and many others you really are 

better off to sue a criminal justice employee in federal court.) 

They were in the city of Chicago. They decided they didn1t want to 

pursue the case in the old Illinois state courts because they1d get 

nowhere. They wanted to get to a federal court. Their case was based on 

statutes that were adopted by Congress after the Civil War. They are 

genera lly referred to as the the Ku Kl ux Kl an Acts. They were 

originally designed by Congress to implement the 13th and 14th 

amendments to the Constitution which, as many of you know, were adopted 

after the Civil War. In fact one of the greatest political documents 

that this country has ever seen was the Emancipation Proclamation. A 

lot of people, when you talk about the history of American law, talk 

about the Emancipation Proclamation because it freed the slaves. It 

did no such thing. It was a speech. It had no force in law. It wasn1t 

until the Constitution was amended, Qnd these statutes that I am going 

to talk about were passed, that legal change actually came. 

What happened? The pl antiff 1 s 1 awyers found these statutes and sai d, 

llWait a minute maybe we can use these as grounds for a lawsuit against 

the Chicago Police officers. After all, didn1t they deny our client the 

right to be free from unlawful search and seizures? They broke into the 

apartment. They di d not have a search warrant. They thought that the 

people were going to be there, but all they had was some phone call from 

some informant. They really didn1t have probable cause. They knew they 
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couldn't have gotten a search warrant. So let's argue that they denied 

our clients their Fourth Amendment right to be free from an unlawful 

search and seizure. The Federal District Court in Chicago and 

ultimately the Federal Court of Appeals for the Sixth Circuit said no. 

They knew that since 1899 the Supreme Court had refused to apply these 

statutes to the states. Nevertheless, they asked the Supreme Court for 

review, and, in 1961, the Supreme Court changed the law. For the first 

time in history, these federal statutes, which had originally been 

passed to guarantee equal protection and fair treatment to citizens were 

ap~lied to state and local governments. That case opened the floodgates 

for lawsuits which no one has yet found a way to close against criminal 

justice personnel. 

The police were first. Then came corrections. Someone got the bright 

idea that if you can use such a statute to sue a pol ice offi cer for 

money damages, for vi 01 at; ng a ci ti zen's Fourth Amendment ri ght, what 

about the Eighth Amendment? The Eighth Amendment says that people 

shoul d be free from cruel and unusual puni shment. If you have a "bunk 

with a buddy program," as we refer to double celling, in one of your 

institutions and your cell is 40 square feet, with one toilet to share 

and no decent meals, isn't that cruel and unusual? It depends on your 

point of view. Let's try. Since they were successful against the 

po 1 ice, 1 et 's try to use it on behalf of inmates. They di d and were 

successful. It went beyond that. Now, it has reached into parole and 

probation, and every other part of the criminal justice system. 
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Let's talk about traditional state lawsuits. Let's review for a minute 

what it used to be and what in many respects, it still is. In state 

court we are talking about a thing called a tort suit. It comes from 

the Latin word tortuous meaning twisted or twisted conduct. One type of 

tort involves negligence--the failure to exercise the proper degree of 

care a person who is reasonably prudent would have exercised in a 

similar circumstance. For example saying that anybody who was paying 

attenti on woul d have stopped for the stop si gn. You woul dn I t have run 

into the car in front of you if you had been looking at what you were 

doing. 

Also there is gross negligence, an aggravated form of negligence where 

the wrong doer acts with reckless disregard; a complete lack of care; a 

complete lack of regard for the rights of others. 

Finally, there are intentional torts--where someone willfully or 

deliberately does something. These were always available under state law 

to someone who wanted to sue criminal justice employees, and are still 

available. Almost all law suits in state courts against criminal 

justice employees fall under one of these three. 

Now~ what was such a big deal about that? Why do you have to go into a 

federal court when these remedies are available in state court? Well, 

here ;s the reason. 

Most of our states with the exception of Louisiana, based their law on 

English common law. To this day, there are many, many defenses 

available to criminal justice employees in a state court which are not 

available in a federal court. 

7 



For example, immunity. 

forms. So does my state. 

Virginia still recognizes immunity in some 

So do most others. In a state court when 

someone sues a police officer or a correctional employee somebody 

dressed just like me in a three piece suit without a beard or moustache 

and who carries an ordinary briefcase (that's how you spot defense 

lawyers) comes in amI says "it may be true, it may '/(~ry well be true 

that this officer put a slug through this 15-year-old kid without any 

probable cause at all, but we are all immune. II Let me give you an 

actual case. 

How would you like to come home from work one day. You have had a long 

day. You want to come home and get a drink as I sometimes do, you pull 

up in front of your house; you get ready to get out of your car; you 

look over, and you don't see your house. You see a car parked in front 

of yours that has city license plates on it. There is somebody sitting 

in the car readi ng a raci ng form. Thi s person sees you pull up; 

approaches you very sheepi shly and says, liDo you 1 i ve here?" You fl ash a 

smile and say you think you did. He says, "Well, I got something to 

tell you. II The story goes that it seems there was a demol i ti on order by 

the city for a particular dwelling and "Gee, we got the right street but 

we got the wrong block." You, with some degree of calm, say "What does 

the city intend to do about this?" at which the point the answer is "you 

have to talk to the city attorney, I am not authorized to talk about 

that. II 

You find out the city says they are immune because that was negligence. 

"We di dn I t knock your house down on purpose, we just basi cally made a 
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mi stake. II You say, lIyou caused the acci dent--you pay." The ci ty says, 

"Wrong; we don't pay because in state court we have immunity. We are 

only responsible if we act intentionally.1I You say, IIWho is going to 

pay for my house?1I Answer--"Your insurance company. II Well, if you are 

a legislator or a member of a city councilor a county council, how 

would you like to have that citizen come to you. You are trying to make 

your mark in the legislative body. You stand up with righteous 

i ndi gnati on. Who will argue with you about the government not bei ng 

responsible for what it's employees do in the same way that you are in 

your personal lives. It's a different standard in state court. 

Immunity is a stumbling block to claims. Certain things are recognized 

in federal court that might not be recognized ;n state court. There is 

a "new" tort called intentional infliction of emotional distress that is 

one of my favorites. Everybody can say it, but nobody knows what it is. 

It is like the back which we call the IIgold mine of the anatomy." 

Another state court obstacle to plantiffs ;s what I call the IIhome game 

syndrome." If I represent somebody who claims that they were somehow 

injured by a criminal justice employee, why would I want to playa game 

on the defendant's home court. I watched my alma mater lose one last 

night by one point to North Carolina. Maybe it will be different when 

the Tarheels come to College Park. I don't want to play in Carmichael 

Auditorium, I know that much. Well, it is the same idea in state court. 

Police officers appear in these courts all the time. All the judges 

know them, all the clerks know them. Why do I want to playa game on 

their court? I want to play on neutral turf, and I also want to get it 

away from a jury made up of the people that are in that city or county. 
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I know if I can get into a federal court, I am going to get a six person 

jury, not twelve and they are going to come from the entire federal 

di stri ct not just the ci ty or county where I am not goi ng to have the 

home game problem. 

I al so don I t have to worry about pol iti cal judges. Federal judges are 

the closest thing to God that man has yet created. Remember, they serve 

for life during good behavior and there is no definition of good 

behavior. So federal judges are absolutely insulated once appointed and 

confirmed by t.he Senate from any kind of political influence. State 

court judges at'en I t always i nsul ated as you have pol iti cs instate 

court--as long as judges are elected. 

You also have a problem with discovery. Discovery is what is used to 

find out what each side has against the other. It would probably be 

difficult for me in your state court to get the officer's personnel 

records, or the records of internal affairs when I cast out mY line to 

do a little fishing. In federal court it is much easier because the 

rules of discovery are much broader. In a federal court, I can attach 

in mY federal lawsuit a state law claim because Congress has said, "That 

if the federal court is already hearing this case and there is a related 

state law claim, weill let the federal judge hear the whole thing." I 

can tack a state 1 aw cl aim on the back of mY federal 1 awsuit and use 

federal discovery. 

Perhaps the greatest impetus for these suits, since the Monroe decision, 

occurred in 1976. In 1976 Congress passed what is called the "Civil 

Rights Attorney's Fee Award Act of 1976". The way this law has been 
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interpreted by the courts is that if you win in the federal court on any 

issue--you can have 14 theories but you need only win on one--then you 

are entitled to attorney's fees. The attorney's fees bear little 

relationship to the amount of damages actually awarded. 

I, unfortunately, have a case that is pending not far from here in the 

Fourth Circuit. To give you an idea of what can occur, this ;s a case 

involving an inmate in one of our prisons. Two guards went in his cell 

one day to get him because of a fight. They just dragged him out and put 

him ;n segregation. They didn't get around to giving him a hearing 

until a couple of days later. In the confusion, some of his personal 

property was destroyed, quite by accident I am sure. He filed a civil 

rights suit. The federal judge gave him $50 for his destroyed books and 

$100 day for each of the two days he had been in segregation without a 

hear; ng. The judge must have really 1 i ked him because he gave him 

another $200 in punitive damages because he thought that our 

correctional officers really acted excessively. Four-hundred-fifty 

doll ars, that I s not bad. I can sell that to the budget department. 

Then, the judge gave his lawyer $27,000. It is tough to explain why we 

are only payi ng $450 in damages when maybe we coul d have settl ed the 

case for $200 and gotten it over with. Now we have a $27,000 attorney's 

fee award on which interest is running since our appeal has not been 

heard. If we lose it on appeal it is probably going to 'cost us $42,000 

by the time it is all over. A $1 verdict is very common in federal 

court. Yes, your ri ghts were vi 01 ated but you suffered no actual 

injury. We'll give you a buck and we'll call it nominal damages. Then 

weIll give your lawyer whatever he or she can prove he or she spent on 

your defense. You can see now how since 1976 there are added incentives 

for a lawyer to take one of these cases. 

11 

---- ------- --~ ~ - - ----- ~--~-~--~-------~ 



Now, in state court we have various kinds of relief that people have 

traditionally sought. These are available both in state court and 

federal court today. For example, injunctive relief, which says you 

can't do something anymore, or must do some things from now on. As one 

judge just sa; d on one of Il1Y cases recently, "Wi thi n one year from the 

date of this decree you will train all your correctional officers so as 

to minimize the offensiveness of opposite sex searches." Injunctively, 

the court orders you not to do something, or orders you to do something 

in the future. 

There is also declaratory relief, which is quite different from an 

injunction. We have a tendency to lump them together. They really are 

dHferent. Decl aratory rel i ef is where the judge decl ares that 

something was wrong. They may not issue an injunction. They simply 

declare that what you did was wrong. Neither one of these involves a 

payment of any money however. It is important to note that an order to 

do or not do something or a finding that what you did or did not do was 

wrong do not involve payment of any money. Yet in federal court, it 

would entitle the plaintiff to attorney's fees. 

When it comes to money damages we have three kinds. 

Nominal damage is where the plaintiff can't prove any actual monetary 

loss, no lost wages, medi cal expenses, or permanent i njury--but the 

court or the jury finds that the criminal justice employee did something 

wrong. If they find there are no compensatory damages (which we will 

discuss next) then they must give the complainant a dollar. That's 

true. If they find in favor of the plaintiff they must give him a buck. 

We call that nominal damages. 
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The big bucks are provided by compensatory and punitive damages. 

Compensatory damages are monies awarded to compensate, to pay back the 

actual loss sustained, to restore the plaintiff to the status quo ante, 

the status that the pl ai ntiff enjoyed immedi ately pri or to whatever 

occurred. It includes medical bills, lost wages, compensation for 

permanent injury. Compensatory damages aren't taxable. Juries aren't 

supposed to make these rewards or bonuses. They are supposed to 

compensate. When the family sues on behalf of a 25 year old man with a 

wife and two children who was shot and killed by a police officer, it 

would not be unusual to see over 2 million dollars in compensatory 

damages awarded including how much it would cost to send the kids to 

college, etc. 

Punitive Damages. Punitive damages are something that we in law 

enforcement have a particular exposure to. "He did it intentionally or 

willfully your honor, ten the jury they can give my client a bonus to 

punish that conduct.1I These awards are also called exemplary damages. 

The words suggest that they really are to serve as an example to others 

not to repeat the same kind of conduct. These are available in both a 

federal and a state court. 

Another thing that we have to be aware of, and that I think there is 

some confusion about, is what it takes to win a civil case against a 

crimi nal justi ce employee. You are fami 1 i ar wi th crimi nal 1 aw because 

you work with it all the time. Every time a criminal justice employee-­

police, corrections--it doesn't matter, is sued for the first time there 
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is a tendency for the employee to equate the' lawsuit with the criminal 

law because it is something we work with, something that we are used to. 

In the criminal law we have this thing called beyond a reasonable doubt 

or to a moral certainty. This is a very high standard of proof, 

certainly above 90%. In a civil case, that ;s not the situation at all. 

The plantiff 1 s burden of proof is a preponderance of the evidence or 

only 51%. It is much easier to prove a civil as opposed to a criminal 

case. To understand this helps someone who has never been involved in 

such a case to understand why we lose civil cases. The civil standard of 

proof is sometimes called whoever produces the most credible evidence, 

not most credible in the sense that is the most believable, but the most 

evidence that is also the most believable. A tipping of the scales. 

You don 1 t have to prove that beyond a reasonable doubt standard to win a 

civil suit against a police officer in either a federal or a state 

court. It is like that in every state in the country. As I said 

before, this helps people understand why we lose these kinds of cases. 

The same burden of proof applies in Administrative actions--your 

disciplinary hearings and things of that nature that aren 1 t tried in the 

courts. This varies depending on the state~ depending on the procedure 

that is followed, but generally that is also a preponderance of the 

evidence test. Who produces the most believable evidence. So you have 

the burden of proof that is important to understand. 

What has occurred in terms of national trends? 

Immunity ~ now disfavored. Legislatures allover t!1e country are 

taking shots at the last vestiges of immunity. Many states have 
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adopted a state tort cl aim act as a way of getti ng around immuni ty. 

The legislature says you may now file a claim against a public employee, 

and we have this procedure we are going to use. 

The concept of a public employee not being accountable for the 

neg1 i gence or other i ntenti onal acti ons that he or she commi ts--to the 

same degree as you are in your private lives - does it make sense? When 

you think about it, it is illogical. 

Here is the government--bi 9 brother--bi 9 brother says in sort of a 

conceptual fashion - you are all responsible for all of these things, 

but the people who work for me are not. It is becoming politically 

unpopular, and going down left and right. That's what has become part 

of the nati ona1 trend. It is part and parcel of the idea that now the 

state courts a)"e waking up, state legislatures are waking up, and saying 

to themselves, why have we sat here since 1961 and by our own inaction 

let the federal courts take over? That is exactly what has occurred. 

You have 17 states now of the 50 that have sai d by appell ate court 

decisions that federal civil rights violations, allegations of 

violations of federal civil rights, may now be tried in state courts. 

Mi ne di d it two years ago. Why? Well, they \I/ant to take some of these 

cases away from federal courts. I already mentioned how immunity is 

gOing down in flames. The point is that we are slowly but surely, at 

the local level, adopting the idea that public employees are to be held 

accountabl e for thei r wrongful acts in the same way as anyone e1 see 

Sort of a logical thing. Look for it--it's bound to happen--it is 

i nevitab 1 e. 
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Another thing that has developed in terms of national trends has to do 

with the court in Washington that we refer to as the Supremes. They 

sing a lot of tunes over theY'e. There is a commonly held belief, 

especially among police officers, that the Supreme Court, the so-called 

Burger court, referred to by some as the Hamburger Court, is a very 

conservative police oriented Supreme Court. When it comes to criminal 

law, that is probably true. After all, the exclusionary rule, as you 

probably know, has one foot in the grave and the other on a banana 

peel. It is almost gone--but not quite. I read in the newspapers, 

whi ch are always great sources of defi ni ti ve Supreme Court 1 aw, that 

supposedly on Monday they voted 9 to a that police officers can 

stop and search anybody they want, anytime for anything. Now I think I 

know the court well enough that there is no way they would do that. I 

think I will wait to read the opinion to see what the Supreme Court 

rea'lly sai d. 

Nm'l what has the Supreme Court done? Well let me explode a myth for 

you. The Burger Court has done more to make it easier to sue a state or 

local criminal justice employee than Earl Warren ever dreamed possible. 

Believe it or not the Burger court has been the most liberal in terms of 

opening the flood gates for civil liability against criminal justice 

employees. Let me give you a few examples. 

In 1978, in a case involving the firing of a police chief, the Supreme 

Court said that governments may no longer escape civil rights lawsuits 

by claiming that they acted in good faith. This struck a blow to the 

heart of all of us who defend these cases on behal f of the government 
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because for 17 years one of our mai n defenses when the ci ty and the 

county and sometimes the state was included as a defendant in the case-­

as they are more and more today, was to say that the government acted in 

good faith. Could this be the conservative Burger court? Governments 

may no longer plead good faith immunity and get out. A second example: 

Last year they heard a case called Smith v. Wade. It was a simple kind 

of case. A correctional officer in a prison was working 4-12. An 

inmate was brought from another part of the jail. The inmate was acting 

cut. There were cell s along the ti er and the offi cer was supposed to 

put the inmate in a cell. He had one empty cel J, and the others all 

had somebody ; n them. He took the inmate and put him ; n a cell with 

someone else and 1 eft the one ce 11 empty. Maybe he thought he mi ght 

need it later. For those of you involved with corrections, you know we 

have the magi c "admi ni strati ve vacancy" rate we have to keep. The guy 

who is the buddy in the bunk when he puts him in, is somebody he has had 

trouble with before. They get into a fight, the guy gets injured. All 

right, so he sues claiming a civil rights violation by the correctional 

officer for denying him due process--failing to protect him from 

assault. Well how dreadful. Well you had one empty cell, you knew this 

guy was combative and assaultive, knowing that you still went ahead and 

put him in there. So the jury comes back and they give the inmate 

$5,000. By our standards that is not a big deal but they also give him 

$25,000 in punitive damages. The officer, the agency, and the public 

attorney are saying that this is a transaction that took a couple of 

mi nutes. They brought him down, we put him here. How was what we di d 

willful or malicious? The judge says well, I am going to let it go to 

the jury. The jury finds against him, awards punitives, it goes to the 
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appeal and its off to the Circuit of Appeals. Then they ask the Supreme 

Court to look at it because the Supreme Court has never said 

definitively what is the test for punitive damages in a federal civil 

rights case. Many circuits had adopted a IIreckless ll or IIwillful ll 

standard. That is you don I t get it unl ess you prove one of those 

things. 

Remember provi ng wi 11 ful ness or reckl essness or gross mi sconduct is 

proving a state of mind. One doesn't prove states of mind, only 

psychiatrists do that. Juries are allowed to deduce what the defendants 

state of mind is but that is not a certainty. So once again this 

conservative Supreme Court comes back and says that the test for 

punitive damages against a criminal justice employee in a federal court 

in a civil suit f9r money damages is now IIrecklessness. 1I Let me tell 

you that that ;s a lot less than willful or wanton or deliberate. 

They used the term deliberate indifference, and the majority opinion 

sai d that in essence the same test for compensatory damages wi 11 be 

applied to punitive damages, that it is going to be up to the jury from 

now on. Our exposure increased dramatically. Now we face a claim for 

punitive damages in everyone of these cases, because this conservative 

Supreme Court has considerably lessened what we previously assumed to 

be, wrongly in hindsight, the test for punitive damages. 

This ruling creates another problem internally. The problem it creates 

is that many state, city, and county governments take a position that 

they will not pay a punitive damage award against a criminal justice 
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employee because it violates public policy to do so. Now we are going 

to see a lot of scrambling, and it has already started, because of the 

lowering of the test. This is the conservative Supreme Court that 

everybody talks about. 

In awardi ng attorney's fees, federal courts can use the "Lode Star" 

test. It's like the International Harvester truck--spelled the same way 

and comi n9 down the road with you standi ng in front. It works 1 ike 

thi s: If the attorney for the pl ai ntiff in one of these cases agai nst 

you can prove that his case was a novel one; that it wasn't popular; 

that he or she had to gi ve up other cases because thi s one was so 

involved; that he was against big brother having to fight all these 

probl ems; the tri al judge can gi ve the attorney a bonus attorney's fee 

called the "Lode star" factor. This means they can multiply the 

attorney's fee by what the judge thinks. There is one reported decision 

where a judge on the West Coast rai sed it from $750,000 whi ch is what 

the attorney claimed was the value of the time he put in, and threw in 

another $750,000 for good measure. The judge figured the case took two 

years, was unpopular, was against the police department and the city, 

and was bitterly contested. The city fought the plantiffs a1l the way_ 

The plantiffs got a little something for their trouble. 

We ought to talk a lit e bit about federal courts and civil rights. 

The statutes - the Ku Klux Klan acts - the primary one we call 1983. 

(Really Title 42 of the United States Code section 1983.) It is one of 

the shorter federal statutes and in some ways it is likened to the term 

due process--two words that have been litigated more in the United 
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States Supreme Court than just about any others in the English language. 

The statute reads: "Every person, who under color of law, subjects 

another person to a deprivation of any rights secured under the 

Constitution and laws of the United States shall be liable to the party 

injured in an action of law, suit in equity or other proper proceedings 

for redress." That is all it says. It implements the 14th amendment. 

The Uni ted States Cansti tuti on gets amended and you need a statute to 

implement it. This statute implements the 14th amendment and it counts 

for almost 1/3 of all reported federal decisions since 1961. This is 

the statute that was involved in the Monroe vs. Pape case. Why was the 

statute required? It was passed to override certain kinds of state laws 

- Jim Crow statutes. It was passed to provi de a remedy to peopl e where 

state law was inadequate. It was passed to provide a federal remedy 

where there was a state remedy but the state remedy was inadequate. It 

was passed to provide a remedy in a federal court that would be 

supplemental to any remedy that a state may provide. It requires some 

very simple elements, and it doesn't apply to anybody but public 

employees. This statute doesn't apply to anybody but us. It doesn't 

apply to industry at all, it doesn't apply to ordinary citizens at all. 

Yes, there are some ci vi 1 ri ghts statutes that do apply to ordi nary 

folk, like public accommodations and things like that. This one and its 

two companion sections: 1985 which allows you to sue public employees . 
who conspired together to deny equal civil rights; and 1981--which said 

that black persons shall have the same right to contract and participate 

in affai rs as white persons. Those three together are the primary 

statutes upon which all federal civil rights litigation, exclusive of 

employment discrimination against public employees is based. 
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Let's talk about what the statute requires. "Under color of law" 

requires that the public employee acted under the color of law. What 

does that mean? The public employee acted pursuant to state, county, or 

local law, rule, ordinance, custom, practice, or usage. It doesnlt have 

to be written down before it can be the basis of a lawsuit. The officer 

says this is the way we have always done it. That is acting under color 

of law. Don't be hung up by this term, because this requirement has 

been interpreted to i ncl ude pol icy, practi ces, customs, regul ati ons, 

rules, statutes and ordinances. It is law in the generic sense. 

"Subjects or causes to be subjected," refers to the fact that the public 

employee did something. What? Maybe it was a false arrest, maybe it 

was an assault. "A citizen or inhabitant" refers to the fact that this 

statute is not limited to United States citizens. It doesn't require 

citizenshi p. 

The statute says "any person who is deprived of any rights. 1I What kind 

of rights? What statutes? Run through them, the 4th, 5th, 6th and 8th 

amendments; The ri ght to be free from unl awful searches and sei zures, 

the right to be free from self-incrimination; the right to counsel; the 

ri ght agai fist cruel and unusual puni shment; and 14th amendment due 

process whi ch says IINo person shall person shall be depr; ved of 1 He, 

liberty or property withqut due process of law. "Section 1983 covers 

rights guaranteed through the federal constitution and now, since 

another Supreme Court case, federal statutes. 

In a 1981 case called Gomez ~ City of Toledo, the Supreme Court said 

that any other statutes may now be used as the basis for a lawsuit. 

What kind of a federal statute? Justice Rehmquest who wrote a dissent, 
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gave ali st from snai 1 darters and all kinds of crazy thi ngs that we 

would never have any dealings with, but, now we are subject to all of 

these because, after all, federal statutes are laws passed by Congress, 

and Congress gets its authority from the Constitution. So you have some 

very simple elements that you have to fulfill to be a plaintiff. You 

have to be a person; acting under color of law as I explained it to you; 

the allegation must be that the plantiff was deprived of a right or 

privilege guaranteed by law or the Constitution, and that's it. You are 

in federal court. How tough is it? As an example, I represent a person 

who has been hit with a blackjack by a police officer. I say to myself, 

if I file this in a state court they are going to yell, self-defense. 

The guy was assaulting me as he laid on the ground and I had to get my 

blackJack. It was either that or shoot him. You say 1111 buy that. 

Now he says I don I t want to fool wi th state court. I want to get into 

federal court. How can I do it under that statute? I know--14th 

Amendment! The officer hit mY client in the head before he gave him a 

hearing. That doesn't make any sense. The 14th Amendment talks about 

due process, and we always equate that with hearings and trials but the 

pl antiffs attorney says the deni al of due process was the fact that 

without any judge telling him you hit him twice with the blackjack. You 

deprived him of due process of law. He is not a prisoner so it can't be 

cruel and unusual punishment. The basis for a suit by a plantiff who 

has not yet been convicted is through the 14th Amendment. Maybe while 

he was lying on the ground he said "I want to talk to my lawyer," you 

said "sure and I want to be the chief of police." There's the 6th 

Amendment issue--denied access to counsel, the lawyer can't get 

attorney's fees in the state court because most states follow the 
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Amer'j can rul e--that everybody gets thei r own 1 awyer as opposed to the 

i:ng'lish \"ule \vhich says that the loset pays eve\"ybody. A lot of peop1e 

say if we had the English rule we would have a lot less lawyers. 

Probably true, and it might not be all bad either. He fulfills those 

requi rements and survi ves a moti on to di smi 5S when you came along and 

sa; d that he fail ed to state a cl ai m. Now we have you ina federal 

court. Also important in civil rights litigation, are the implications 

of these ki nds of cases for supervi sors. I want to read you what 

somebody once wrote about these implications. "Section 1983 lawsuits 

are particularly applicable to officers whenever the conduct of police 

action violates the civil, constitutional or statutory rights or 

privileges of another individual even though that individual is a 

suspect or in custody for the most heinous crime imaginable. Remember 

the individual must only show that his rights were violated by some 

person in authority. Secti on 1983 can be appl i ed to superv; sory or 

administrative as well as line personnel. Section 1983 is now also used 

in those instances where official policy or custom can be shown to 

infringe upon the plaintiff1s rights, and results in subordinate 

officers violating the plaintiff1s rights. Suffice it to say that most 

police conduct easily meets the test of being under color of law, the 

only step left for the plaintiff to prove that the police action was a 

violation of his constitutional rights. 1I 

We have what we ca 11, for 1 ack of a better term~ the "deep pockets 

theory. II Some of you have probably heard this before. Essentially it 

goes 1 ike thi s--the deeper the pocket the more money there is to pay a 

judgment. Who has deep pockets? Supervisors, administrators, and the 
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government. The trend we have seen in the last five years especially, 

is that it has become common for an attorney who does the least amount 

of research and has the least idea of what he is doing to allege and to 

name as a party in the lawsuit, supervisors, including the chief because 

what he wants to do is to pin the rose on the supervisors. Because it 

is more likely that the government will indemnify, pay judgments, and 

defend supervisors rather than line employees. Is this one of the 

reasons not to take the job? There seems to be a short 1 ife span for 

chiefs' of police and heads of correctional systems. I read not too long 

ago where a head of correctional system lasts about 2.1 years and a 

chief of police about 3. That is not surprising based on what is going 

on. The trend is to try to prove that supervi sors kne\,1 what the 

officers were doing and that the supervisors did something wrong. 

So if we were to summarize, you ~ave got three categories of problems, 

two of which we have dealt with, one which we won1t. I made a conscious 

decision not to talk about police officers and criminal exposure. I 

think all of you will take it as a given that there are times when 

action that a public employee takes would also be criminal in nature. 

So again to summarize there are basically four things that all public 

employees involved in criminal justice have in terms of exposure, state 

court tort suits; federal ci vil ri ghts suits; crimi nal cases; and 

administrative action. 

Probably the most important issue in police civil liability right now is 

supervi sory 1 i abi 1 ity. Where does it come from? How can you fi nd a 

police chief, a sergeant, or a correctional captain liable for an injury 
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done to someone by other officers in the department when the supervisor 

wasn't there? 

We have an old English common law concept called responsdeat superior--a 

fancy latin name for what we call the master-servant or the 

employee-employer relationship_ Common law held the master responsible 

for the wrongful acts of his servant--a very simple concept. You are 

driving down Interstate 95 and you are hit by a truck. Your assumption 

is that the driver is employed by the company that owns the truck and is 

on their business; therefore your first thought is that they are going 

to be responsible and that is true. However, the common law allowed 

that an exception for public officers and employees. Not many states 

ever applied this doctrine to public employees except to sheriffs. 

In the case of supervisors there is a theory called "vicarious 

liability." If you look up the dictionary definition of vicarious, you 

will find that it ;s in essence a cheap thrill. You get the thrill 

without having been there or as someone said you get the thrill without 

being kissed. What is this theory that holds a supervisor responsible? 

~ll a plaintiff has to show is that supervisors were negligent in the 

manner in which they supervised their subordinates. The term vicarious 

is really a misnomer. Every court calls it that. Textbook writers call 

it that. What it really is and what it ought to be called is 

supervisory liability because the idea is to hold supervisors 

responsible for what their subordinates do. A plaintiff has to show 

that supervi sors were somehow negl i gent in the manner in whi ch they 

supervised their subordinates. 
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This has a relatively recent origin. In many' states up until the 1900 l s 

husbands, for example, were responsible for the torts that were 

committed by their wives because wives were considered property in those 

days before the enlightenment. We had in this country a number of what 

we called marital property acts, going back a long time in English 

common law, that all of our states adopted. This however, is relatively 

new and, like I say, it should really be called supervisory liability. 

Let1s look at the theories that plaintiffs use to allege supervisory 

liability. There are really seven in number but I am going to add an 

ei ghth because of some recent court deci s ions whi ch aren I t on thi s 

transparency. Every case against supervisors where the supervisors were 

not present at the scene and di d not parti ci pate in whatever went on, 

falls into one of these categories. 1) Negligent empioyment, 2) 

negligent entrustment, 3) negligent assignment, 4) negligent retention, 

5) negligent supervision, 6) negligent failure to train (one of the most 

important) 7) negligent failure to direct, the eighth one I am going to 

add is called 8) negligent failure to discipline. Watch out for this 

one! There are already a few reported decisions where the plaintiff 

proved thi s pol ice offi cer, thi s correcti onal offi cer, whatever, acted 

out of 1 i ne. You the supervi sors, you the chi ef, you the department 

head, you knew what happened, you didn1t investigate it, you totally 

ignored disciplinary action. Had you taken disciplinary action, this 

incident may not have happened. 

A good example is a case called Popow v. City of Hargate. It is a very 

simple case where you would think that the police chief acted 
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responsibly. It involved shootings. The facts are simple. In every 

shooting case where an officer shot someone, the local D.A. took it to 

the grand jury. The police real1y didn't do an internal investigation 

of it. At that time, there was a policy in that jurisdiction that the 

prosecutor took them all to the grand jury. The grand jury never 

indicted an officer in a shooting case . .I am sure you don't find that 

surprising. Now along come two officers who get involved in a shooting. 

They kill someone. Both of these officers had been involved in previous 

shootings. The plaintiff says that the failure of that chief to 

discipline them resulted in his being shot by these officers. Had the 

chief taken discip~inary action it wouldn't have happened. The chief 

says wait a minute the D.A. took them all to the grand jury, there was 

nothing for me to do. The court said no, the mere fact that the D.A. 

took them to the Grand Jury doesn't relieve you of your obligation to 

investigate and where appropriate, take disciplinary action. It is 

difficult to argue that failure to discipline is a form of negligent 

supervision. It is a relatively new concept. 

Negligent employment, very simply put is where the agency involved hires 

an individual to serve as a police officer, correctional officer or 

whatever, and that individual gets involved with something that injures 

a civilian. A lawsuit is filed. The allegation is that the department 

was negligent in the hiring of that individual. Well how can that 

happen. The plaintiff argues that the department, the supervisor the 

chi ef, the ci ty manager, I don't care who it is, knew or shoul d have 

known that this person was unfit for appointment but yet went ahead and 

hired him and hired a person that they should have known was unfit to be 

a police officer and this has resulted in an injury to a citizen. 
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Well how can you win a case like that? The biggest problem is the 

background i nvesti gati on. Invari ably in the cases where departments 

have lost a negligent employment case, there has been some problem with 

the sufficiency of the background investigation. It is not a question 

of you being judged after the horse is out of the barn. Because an 

officer does something doesn't necessarily mean that you were wrong in 

hi ri ng him. It;s what you shoul d have known or done before you made 

the hi ri ng commitment that exposes you to 1 i abi 1 ity under thi s 

parti cul ar theory. It is absol utely imperati ve in terms of management 

of civil liabilities if not for good personnel practices to do 

sufficient background investigations. One of the things that has come 

out of this is the growing trend for psychological evaluations. It 

started in about 1975, in terms of the courts ordering this done, in a 

South Caroli na case call ed Green vs. Cauthen where you had two bl ack 

ci ti zens beat up by a coupl e of white offi cers wi th no justifi cati on. 

The court was so outraged by the case that it ordered the department to 

institute psychological screening of police officers to try to ferret 

out, if you will, those who have a tendency towards assaultive behavior, 

inbred prejudice and things like that. You see a very clear trend today 

to do some psychological testing. It's been especially important in the 

police community and now we are starting to see it on the corrections 

si de. 

A plaintiff says to you, the reason you are responsible for this, you 

the chi ef, you the di rector of personnel, is the fact that you hi red 

somebody that you shoul d have known was unfi t to do the job, knowi n9 

what a crimi nal justi ce employee has to do in stressful situati ons. 
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You have the obligation to make sure, within reason, you have put the 

most capable officers you can on the street. And this is how they come 

after you when it does not happen. 

In negligent entrustment, the agency entrusts an employee who is 

incompetent, inexperienced, or reckless. Three magic words. That's the 

key. Incompetent, inexperienced or reckless with some equipment. 

Almost all negligence entrustment cases are equipment cases which the 

employee uses improperly and harms someone. A lot of these, believe it 

or not, are off duty cases, especially in the police community. Off 

duty weapons. Other kinds of off duty activities. The plaintiff 

generally must allege and prove that the officer or the employee 

basically was either incompetent, inexperienced or reckless. Well, 

that I s not too bad, but more important he has to prove that you the 

supervisor knew or, if you were doing your job, you would have known of 

this person's incompetency. And knowing that or proving that you should 

have known about it, you went ahead and let them do it anyway. 

Very simply stated, you entrust someone generally with a piece of 

equipment where you should have been on notice that they were 

incompetent to handle it. Like putting a police officer on the street 

with a firearm even though the law says that you have a year to train 

them before the offi cers ever qualify. The offi cer qual ifi es with a 

pi stol but you put him on the street and say, "by the way there ; s a 

shotgun in the front of the car.1I This will sometimes overlap with 

negligent training, but the point for the plaintiff's side is this: he's 
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only goi ng to coll ect one judgment. He doesn't care whi ch theory the 

jury accepts. This is sometimes called the shotgun approach. We'll put 

them all in. And if the jury likes one better than another or the judge 

likes one better than another, that's all well and good for the 

pl ant iff . 

Negligent assignment is somewhat related. You can see there is a common 

thread that runs through them all. The agency gives an assignment to an 

offi cer or an employee when the agency knew 9r shoul d have known that 

the employee was unfit, incompetent, or incapable of handling it. Very 

simply, the officer has been on the job for six months. Okay, fine. 

Now what we're going to do is we're going to, overnight, convert that 

officer into an undercover narcotics officer. He turns in his uniform 

on Fri day and by Monday he's out on the street in that kind of an 

assignment. Has he been prepared for it? You gave him an assignment 

that you knew or shoul d have known, if you were doi ng your job as a 

supervisor, that the employee was incapable of handling. 

Negligent retention is the Hill Street Blues theory. J.D. in the motor 

pool. The agency retains a person who is unfit for employment. 

Unfitness has been demonstrated by inappropriate conduct. Best example, 

the alcoholic employee. That's why I use the Hill Street example, J.D. 

in the motor pool. Furillo did the right thing. Got to get J.D. off 

the street where he can't hurt anybody so we'll have him handl e the 

garage and we'll take his gun away. This is a perfect example of a 

response to a negligent retention case. The City of New York had one of 

the first cases many years ago. An officer was twice pulled in and 
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ta1ked to about his drinking. There have been reports about it. 'He's 

been counseled, he's been told he better cut this out. He never comes 

in to the precinct drunk. Sometimes he smells like he walked past a 

distillery. But he's never been found to be intoxicated on duty, but 

yet everybody knows he's got a problem with alcohol. A third incident 

happened. Someone sees him in a bar after getting off, and this time, 

this third time, his summons came from the Commissioner's office. Now, 

if you know anything about the New York City Police Department, you'll 

know that when you have a police department of upwards of 30,000 

officers, being called in as a patrolman to the chief's office isn't 

small potatoes. The case is called McCrink vs. City of New York. The 

chief says to him, "Look you cut this out or you're going to embarrass 

us and get everybody in a lot of trouble. II That was strike three. Now 

we come to what may be in retrospect should have been an out. But it's 

like little league, we're going to give him four strikes because he's 

still learning. So, he's out on patrol one night and a taxi cab stops 

and the driver is looking for a particular location and gets involved in 

a dispute with an officer who had been drinking. The officer blows the 

cab driver away. That cost the City of New York a lot of money. They 

said, you knew the problem and you kept him. And when you kept him you 

subjected the ci ti zens and vi si tors of the Ci ty of New York to an 

unreasonable risk of harm. You ignored this guy's problem. Don't tell 

me that alcoholism is a disease. I know it is. Don't tell me that you 

can't do anything about an alcoholic officer. Sure you can. Refer him 

for counselling. I'm not saying fire him. There are employee 

assistance programs. There are all kinds of programs available. The 

proper response may have been to take the gun away, take the badge away, 

put him on some kind of light duty, and order him in to get some 

treatment. 

31 



Now, if you were on a jury and you had those two cases, which conclusion 

would you corne to. Would you have any trouble finding against the 

officer in the McCrink case? But how about when the supervisors 

identified the problem and tried to act reasonably to correct it. There 

comes a point in time when you simply don't have any choice but to get 

rid of an unfit officer. You don't like that--most people don't, but 

it's a fact of 1 i fe and shoul d be done where it is appropri ate. The 

knowl edge of a tendency for mi sconduct can be actual or presumed-­

presumed knowledge that the administrators, the supervisors, know about. 

So, there's four, negligent employment, entrustm~nt, assignment and 

retention. 

Let's take a look at some more. The last three. 

Negligent supervision, simply stated, is where the agency fails to 

adequately supervise an employee in performance of assigned duties with 

the result that someone is harmed. Remember, that we are talking about 

a situation where the supervisors weren't on the scene, but yet they 

have the supervisory responsibility for that employee--negligent 

supervision. You have the responsibility to make sure of what goes on. 

The plaintiff shows that the supervisor was under an affirmative legal 

duty to supervise subordinates, that he failed to do so; that his 

failure to do so was negligent; and that his negligence was the cause of 

the plaintiff's injuries. Really, a simple kind of equation, isn't it? 

You had the job; you were supposed to do the job; you didn't do the job; 

and somebody got hurt. Failing to supervise. The affirmative 

obligation. What is the supervisor's obligation? I'm not sure that 

agencies really know what a supervisor's obligation is. 
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If you said to me, pick the most important area, I would pick negligent 

failure to train. That might surprise you. You might pick one of the 

others, but, I pick failure to train every time. The agency fails to 

trai n employees in the safe and proper manner of carryi ng out thei r 

duties. A simple statement but with tremendous ramifications. In the 

City of New Orleans there is a call one night involving a potential 

mental subject. The police go to the location, a doctor's office. The 

doctor ; s hay; n9 some probl ems. He I s in hi s offi ce and has broken up 

some of the furniture. When they get on the scene, he has a knife, a 

sca'Jpel as I recall the facts of the case. There is a lot of activity . 

The doctor advances with the knife, and the officers just walk back, a 

lot of dancing around. All of you are familiar with those kind of 

situations. At one point, the doctor takes one step too far, comes with 

the knife, and an officer shoots him. IIClean" shooting it was called. 

Okay, he came at the officer with the knife, he was within striking 

distance and under traditional analysis the officer fired in 

self-defense. Clean case. 

Okay, now comes the law suit filed by the survivors. Inferior training. 

How can they possibly win in a law suit against the officer, more 

importantly against the director of training, chief of operations, or 

police chief over this? A question to the director of training on the 

witness stand is, IIWhat training do you provide your officers in dealing 

with mental subjects?" "Well, as I recall we show them a half an hour 

movie." "Where did you get it?" "You know, I don't really remember. I 

remember we were talking about this and well, we thought maybe we ought 

to shaw somethi ng about nut ball s." IIWell, are you aware that 
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department x provides five hours in training in handling mental subjects 

and basic entry level training and in-service training two hours every 

year. Do you think you ought to be doing that? Have you ever looked 

into doing that? "Well, no, we have this movie. I think we got it from 

the health department." "All right. You and the training division, do 

you get these police magazines and publications?" "Well, like what, the 

one with the girl in the middle?" ••• "Police Chief, New Centurion, and 

all those." "Yes, we get those." "Do you read them?" "Well, sure, we 

always look through them.1I "Are you familiar with nets." "Yes, I use 

them for fishing." "Are you familiar with the taser?" "I thought that 

was Batman's partner." Well, you are getting the point? Because what 

they got into was the availability of restraining nets. And of course, 

the leap of faith of the plaintiff's attorney to the jury was that, if 

they had a restraining net, which are available--the doctor had a knife, 

not a firearm--they could have thrown the net over him and got him out. 

If they had a taser they could shoot him with two electrodes of 50,000 

volts, low amps, it surprises him but he drops the knife and they go get 

him. In the middle of the trial, they settled the case for $750,000 

rather than let it go to the jury. Another defendant in this case was a 

fri end of the doctor who was shot. He was the one who actua 11y called 

the police. He was concerned. He was sued by the doctor's widow also. 

The jury let him off. The foreman of the jury told the attorney for the 

City of New Orleans after they came back that it was a shame they 

settled the case because the jury was ready to give them $3 million. 

For what? Because they didn't investigate new methods, didn't train 

their officers properly. 
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Los Angeles had a similar situation. As I understand it, every sector 

sergeant of the LAPD carries a taser in his trunk. They get a call 

about a mental subject, the sergeant appears on the scene; he has the 

thing that shoots the electrodes. They call it is the use of "least 

deadly force,1I which is what the plaintiff argues. Do you investigate 

new methods; go look at new devices? 

the common law--fleeing felon rule. 

Court decides it for you. 

We are not required to because of 

Or do you wait until the Supreme 

Finally, there is failure to direct. The agency fails to have in place 

or fails to adequately promulgate clear and written policies, practices 

and procedures that tell officers what to do. There are two schools of 

thought on rul es and regul ati ons. Those who say we are better off to 

not have regulations at all, because if we're sued we can make them up. 

Then there is what I call the enlightened school of thought which says 

you bette.r promul gate rul es and regul ati ons. Courts have he1 d that it 

is per se negl i gent not to have rul es and regul at; ons because you are 

obligated to provide direction to officers--police or corrections, it 

doesn't matter--to advise them of the limits of discretion--to tell them 

what they ought to be doing. Your failure to do that, which results in 

the injury to someone because you have failed to give officers direction 

as to what they're supposed to be doing in certain situations, now 

subjects you, the supervisor, to liability because you have failed to 

direct. What's the common thread that runs through all of these? 

Supervisors were not on the scene. All these theories are separate and 

apa.rt from what the offi cer di d, yet, they all i nvol ve some management 

or administr~tive failure and they all involve management employees and 

supervisors. 
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One can say, I think, without being too far wrong, that in the majority 

of cases, first, second and to a lesser degree third line supervision 

makes or breaks you in a lot of supervisory liability cases. The reason 

it does is because the department has an obligation to tell the 

supervisors what they're suppose to do. Let me give you a quick summary 

of what a plaintiff does to win a case. Weill be following sort of 

chain in legal terminology so we can talk about the concept of 

causation. That is, showing that the injuries and damages suffered by 

the pl ai ntiff ina parti cul ar case were, we III use the term proximate 

cause, the result of actions of the officer. And again in talking about 

that, we think about it as a chain, an unbroken chain of events ·that 

start with the officer's actions and ends with the injuries. 

We apply the same concept to supervisors. Youlve got a causation chain 

and what a plaintiff has to do, is link that chain between what the 

employee di d and the acti ons of the supervi sor. It boil s down to two 

basic things. One, the plaintiff has to show a failure to act, and then 

show that there was a law or policy, custom, usage, practice, whatever 

whi ch requi red acti on on the part of the supervi sor--the supervi sor IS 

affirmative obligation. 

If the plantiff can make these two links, under any of those theories, 

he puts you in the position of now having to show that whatever occurred 

wasn't negligent; that it was somehow excused; that you acted. in good 

faith, or some other exculpatory defense. What occurs is that the 

plaintiff has the burden of proof to do this. We don't have to put on a 

defense, in essence, until the plaintiff has established these. The 
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establishment of this then puts the ball, if you will, into the 

defendant I s court. The defendant can now go forward wi th any of the 

defenses that are available. For example, on the civil rights side of 

thi n9s-- I tol d you I I d get back to thi s--one of the primary defenses 

that we have available to an individual officer and supervisors and one 

which fortunately for us the Supreme Court has reinforced, is the 

defense that the officer acted, at the time that the officer or 

supervisor did whatever they did, in a good faith belief that what they 

were doing under the circumstances was pro~er. If you prove that, you 

win in the civil rights case. Part of that defense is training and 

keeping officers advised as to what is going on. 

There is a Fourth Circuit decision that involves the State of Virginia 

in a good faith case. What occurred was that there was a suit by an 

inmate and the court found that correctional employees in Virginia had 

acted properly, actually in a good faith belief that what they had done 

was proper. The plaintiff argued that the law had changed and that the 

Department of Corrections should advise their officers that in fact the 

1 aw had changed to prohi bi t what occurred. There was about an 11 day 

gap between the Supreme Court deci s ion whi ch changed the 1 aw and what 

these two employees did. The Fourth Circuit in sending that case back 

for a new trial talked about whether or not 11 days was too long for the 

State of Vi rgi ni a to advi se its employees of a fundamental 1 aw change 

made by the Supreme Court. And, if the law has changed, the supervisors 

may be responsible because they failed to keep their employees advised 

as to what the changes in the 1 aw were. If that I s the case then the 

officers can't say, or the supervisors more particularly, we acted in a 
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good faith belief that what we did was legal because the law had 

changed. Again, it ;s a very good defense that's available to us. This 

is one of the reasons why we're still able to win most of these, but the 

fact remains, we have to be careful. 

What areas require specialized training. Let me try to run through some 

of these. Some of these are goi ng to be fai rly obvi ous. These come 

from firearms and deadly weapons. No question about it. Very serious 

problem. Less deadly force. Night sticks, kell lights, mace, 

handcuffs. There is a tri ck that p 1 a i nt i ffs use in ke 11 1 i ght cases. 

In a kell case generally what happens, you all are familiar with 

those--the gigantic flash light police officers has to have--the officer 

testifies well I use a kell light because they are very reliable, they 

will not rust. The plaintiff's attorney asks the officer, "Does the 

department issue you flash lights?" "Well, yes." "00 you have to pay 

for them?" "No." "Why, don't you use that? II "I don't like it, it's 

plastic, and it's not as reliable. And besides that, it is only a two 

or three cell fl ashl; ght. I 1 ike somethi ng that. has a more powerful 

beam." And the jury is looking at this thing on the table--a big five 

cell and the plaintiff's attorney has told the jury this is what creased 

his client's head. What the plaintiff's attorney does is pick up that 

kell light and walk over to the jury rail, and if you've never seen a 

kell light banged on a jury rail I recommend it. You don't hear a word 

in the court room. The jury's enti re attenti on is ri veted on that bi g 

piece of metal coming down on that jury rail knowing that this was what 

went into the plaintiff's head. And, knowing that they're making an 

argument that the department 1 ets people carry these or gi ves them to 
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people but doesn't train them in their use as weapons. Very good. Very 

good tactical maneuver can be used a lot. People think, well, things 

like that aren't really guns, you don't have to worry too much about it. 

A developing area is emergency first aid. I've seen several cases. A 

lot of states have what~s called a Good Samaritan law that protects 

emergency personnel, first responders, police, and fire fighters. A lot 

of them have a catch 22 whi ch is that you can only take advantage of 

immunity if your certifications are up to date. Protection. This is 

particularly important in corrections but it has a side drawer to 

police. 

What about the case where the wife calls the police department. liMy 

husband is here, he's threatening to kill me, he is outside with a gun." 

"Don't worry lady, we'll get a couple of cars there, don't do anything 

foolish, we'll protect you." The cars are dispatched, however, the 

radi 0 transmi ss ion is garbled and they get a wrong address. The car 

finally shows up 40 minutes later and she's dead. Failure to protect. 

When the department has assumed an obl i gati on to protect--Many states 

have found this to be actionable. 

There are additional Constitutional protections. We get into the First 

Amendment--freedom of speech, freedom of associ ati on. Pol ice off; cers 

are called to the scene of a disturbance or a demonstration. This is 

especi ally important to supervi sors. Somebody' s sayi ng somethi ng that 

they don't like and they overreact a little bit. So you need to do some 

training on basic constitutional issues. 
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Now, what kind of training records do you need. I'm sure Pat's going to 

talk about this more than I am - the content of the training. If you're 

called upon to defend a training program this is what at a minimum you 

have to put on to defend yourself. The content of what's taught. The 

appropriateness of it to the actual job. Is this appropriate? Is this 

something we need or should have? 

In the case of instructors, do you just say, "Who wrote the 1 ast 20 OWl 

tickets.? We'll bring them in and have them teach." What 'are the 

qualifications? Is it someboQy you can't find a job for any place else 

so you put them in a training division? Or were they actually 

qualified. Many states now require instructors to be certified. 

Attendance and performance. Even now, in semi nars and programs around 

the country offered by various groups you've seen a trend towards 

keeping records on how many sessions people attend. Why? For this very 

purpose, to prove that you were there. To prove that you in fact got 

the training. These are some considerations for your training records. 

And somebody always says, or a supervisor says, "How do I stay out of 

trouble?" Well, I can't tell you how to stay out of trouble. The only 

thing I can do is to give you some suggestions. When I say suggestions, 

I'll make you a bet. If you pick at random any 20 police or 

correctional liability cases, I'll bet you that in 15 of those 20 cases 

there is some supervisory failure. You're never going to avoid that. 

Human nature tells you that you can't. And we're never going to have a 

situation where we are totally insulated. The only thing you can do is 

tell administrators how to minimize and manage liability risks. 
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\~hat does "provide good supervisionll mean? We11, I suspect that there 

are three cl asses of supervi sors. There's the supervi sor who is the 

ambassador of the people he supervises to the idiots at headquarters. 

He or she runs interference for the people that he or she supervi ses. 

They think that one of their primary responsibilities is to keep 

headquarters off the backs of their squad or whatever. 

There is the other kind who is the extension of the chief to the troops. 

You know the type who dots every i and crosses every t. If it says it 

in the book that's the way it is. They're stumped if something happens 

that is not covered in the book. If headquarters says that's the way it 

is, it must be so. 

Then there is the middle way, which is really the correct one. The 

problem is that, again, looking at these cases not only will you find a 

supervisory problem, but at the root of them you will find perhaps more 

than likely a situation where the supervisor doesn't know what is 

expected or was expected of that supervisor. When I said that first, 

second, and to a lesser degree thi rd 1 i ne supervi si on makes or breaks 

you in liability, it's true. 

Documentation. When you say to somebody, what they really ought to do 

is a memo. Their answer is, "00 you know how many pieces of paper I 

have to look at?" Say that to a desk sergeant. In a course of an eight 

hour shift, I wonder how many i nci dent reports, crimi na 1 i nvesti gati on 

reports, come across the desk of a sergeant, who has to review and sign 

them. What does that sergeant's Signature mean on that document? 
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Believe me, I've been involved in cases where you argued for two days 

what that signature means. Does it mean that the sergeant is aware or 

should be aware of what's in that document? Does the signature mean 

approval? Did he read it? I've had sergeants testify, that they don't 

have time to read it because they have so many to sign. Well, my answer 

to that is: Tough; it comes with the territory. 

Standards and procedures. There is, I think, in police training, 

probably no more important issue than standards, procedures, and rul es 

and regulations. Yes, I know that people will argue that if you have 

rules and regulations you set a separate standard of liability with the 

department and you mi ght have to wi nd up eati ng the regul ati ons. I'll 

take that risk, I'll take that risk over the approach of well, we don't 

rea lly need one or 1 et' s not have one. Maybe because then there is a 

clear standard, one can argue, a clear application of the responsibility 

to supervise and direct. Have them approved by someone with legal 

authority. Believe it or not, having them approved by legal authority 

under the right circumstances can be a complete defense to the officer. 

That happened in a case in Florida. But it could be a lot of trouble, 

if you don't have a lawyer. Find one. You've got prosecutors that 

interrelate with your department. You have city attorneys. Ask them to 

take a look at it. It could be a v~ry important thing to you later on. 

It's not enough simply to have rules and policies. Somehow you have to 

fi nd out whether or not they're bei ng carri ed out. And, in terms of 

your personal liability, if you have a policy it ought to be followed. 
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If you have doubts, seek clarification. That is sometimes called lithe 

kicking it upstairs theory.1I The way the sergeant gets out of it is by 

dumping it on the lieutenant. The lieutenant gets out of it by dumping 

on the captain. If he is sued later, he says, "Wait a minute, I told 

the lieutenant about this. That's all I had to do. At some point in 

time, somebody has to do something. But it is true that you should seek 

clarification if there is a problem. 

Regular review. Again, this is a problem that may not seem to you to be 

readily apparent. The problem ariSes when you don I t regul arly revi ew 

your rules and regulations to make sure they're updated. Finally, you 

must make sure that people know what is expected of them. 

Let me give you three more suggestions. Re-emphasize maintaining good 

records. You don't have to write 4 and 5 page memos. One of the best 

things and one of the things that1s most meaningful to a jury in defense 

of a criminal justice employee is some memorization, if you will, of 

what occurred and when it occurred. More than once, more than twi ce, 

more than ten times, the notes made by an offi cer, the notati ons or 

endorsements made by a supervi sor at the time someth; ng occurred have 

made the difference between winning and losing a case. What would you 

rather defend: the case where you have some notations that were made at 

the time and it1s now two and a half or three years later when you Ire 

trying the case; or, the case where the supervisors or people in charge 

are trying to recall from memory not only the incident but why they did 

that they did. They are sitting there by the jury--don't ever sell 

jur'i es short. Sometimes you have the tendency to say, look juri es are 

stupid, they donlt have any idea what this is all about. Don't ever 
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underestimate a jury. MY experience ;n the last seventeen years tells 

me that juries take cases very seriously. You should never talk down to 

them. And that's part of this. You've got somebody sitting there who 

has not note one; the department never made a record of thi s. Juri es 

know what they're tryi ng to do and juri es are also impressed when you 

have the documents there. The sergeant noted this and told the 

lieutenant. A simple act like that can make all the difference in the 

worl d. Read the thi ngs. Don't just put them ina basket somewhere. 

See what they are. And if you read them you mi ght fi nd that there is 

some corrective action that has to be taken. Now you might say, well, 

that all sounds 1 ike common sense. You're ri ght. That t s exactly what 

it is. 

In the last five years there has been, in effect, a geometric increase 

in the number of law suits filed by police and correctional employees 

agai nst peopl e who make phoney cl aims agai nst them, agai nst peopl e who 

injure them. You see a lot of people who are involved as the 

plaintiff's attorneys in these cases, and I have some friends in the 

ACLU and other organi zati ons 1 ike that, who are i ncredul ous that a 

criminal justice public employee would think of suing one of their 

clients. Well, it happens. And now, we see a trend towards judgments. 

And they say, well, how do want to collect this judgment. ~Jell, the 

judgment may be good for 12 years and they may not have any money now, 

but they mi ght buy a car or they mi ght try to buy a. house. And more 

importantly, other people are going to hear about this and may not be as 

inclined to file a phony complaint. In fact, there are two publications 

now that deal excl us; vely with cases where publ i c safety offi cers are 

plaintiffs. Libel and slander cases involving false complaints against 
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offi cers, and ci vi 1 ri ghts cases. We talked about the ci vi 1 r; ghts 

attorneyls fee award act as a risk f)~om all suits. Well, a defendant 

can get attorney I s fees and expenses of 1 i ti gati on under that same 

statute. The problem is that the Supreme Court has not yiat had a 

definitive case on this precise issue. But most of the federal courts 

that have had to decide the request of the winning police officer or 

correcti onal employee to have thei r ,attorney I s fees and expenses pai d 

against the loosing plaintiff have established what is called a jltotally 

frivolous standard. 1I Now, thatls not good because it requires you to 

establish and convince the judge that the suit was filed against the 

employee without any justification at all, i.e., totally frivolous. If 

you can prove that you can get your attorneyls fees and cost. 

1111 give you an example, in New York City there was a case decided in 

October that got a lot of publicity. It was a private sector case but 

there is, I think, a lesson to be learned. It seems that a hotel in New 

York had fired some people. Fired two bellmen. One of the bellmen was 

forty-five years of age and the other was fifty. They went to a lawyer 

who filed an age discrimination case against the hotel claiming that 

these people were fired because of their age, of course prohibited under 

federal law. The replacements that were hired for these two people were 

both over the age of fifty. And the attorney for these two people knew 

that. But the law suit went along and they lost. The hotel asked for 

attorneyls fees. What the court did was surprising, not surprising that 

the Court did what it did, but the amount of money. The Court ordered 

these two bellmen (you can imagine they are not making a whole lot of 

money) to pay $3,000 each to the hotel and ordered the 1 awyer who had 

filed the case to pay $10,000. That got some attention. 
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Now the arguments you get from the people who are involved in 

representing plaintiffs is that when a court does something like that it 

puts a chi 11 i ng effect on the vi ndi cati on of peopl e' s ri ghts, and, in 

effect, deni es them access to the courts because it exposes them to 

attorney's fees. The argument back is, we'l, what's good for the goose 

is good for the gander; i.e., you should not file totally frivolous law 

suits. And let's face fact, a good percentage of them, I won't want to 

estimate what it is, but a good percentage of them are in fact 

frivolous. We know that they are looking for a quick buck or whatever. 

Another issue perhaps you should be aware of is the issue of payments, 

which relates to the question of insurance. Can an insurance company 

settle a case against you or your employees without your consent? The 

answer is yes and no--; n typi ca 1 1 awyer fashi on--because it depends on 

the terms of the policy. If the policy is silent, and there is a lot of 

this kind of insurance sold in Virginia, if the policy is silent, they 

do have the opti on of settl i ng the case without your consent. They 

don't need your permission. If, on the other hand, the policy requires 

consent of the insured, there is at least one company in this State who 

might sell a policy that requires consent of the insured, they cannot 

settle without your permission. 

A lot of chi efs and correcti onal admi ni strators bel i eve that they are 

covered just like their professional counterparts in medicine. It is 

very common in the medical profession, for medical liability policies to 

provide that a suit can't be settled without the consent of the doctor. 

The reason for that is the doctor's professional reputation. Settlements 

always imply guilt--no matter what. You know that by now. Every time 
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you settle a case, everybody takes that to mean an admission of guilt. 

It doesn I t a1ways mean that--a lot of times it does--not always. The 

board of public wol'ks ;n Maryland meets once of month and they have to 

approve settlements and payments of judgments, and 11m down there with 

the list and the media covers it because the Board also awards 

contracts. What 11m doing is relatively minor but you III see $omething 

appear in the paper and right away it's, well, he must have been wrong 

because they agreed to settle the case. Usually, it's because we don't 

wa~t to take a risk of a bigger judgment. But nevertheless, that is an 

issue that is becoming more important. 

When an insurance company settles or doesn't settle or when your 

governmental agency decides to settle or not settle, is really a local 

issue. You have to see who your insurance carrier is, what the policy 

says. If your jurisdiction is self-insured, you should find out what 

the ci ty charter says, what the ci ty ordi nances or ci ty codes say. We 

have a state statute in my state that deals with it and we have to go to 

the employee we I re defendi ng and get his consent to settl e even when 

welre defending him, which is most of the time. However, in typica1 

lawyer and government fashion; the same statute says that if our 

employee unreasonably refuses to settle we can back out. We don't have 

to use that provi s i on too often. But that is a concern to a lot of 

peop 1 e now. So is the questi on of whether you shoul d or shoul dn I t 

settl e any cases. There are peopl e who argue that you shoul d never 

settl e a case--that I s wrong. If you I ve got a bad one and you make an 

honest appraisal of how much exposure you have it's generally easier to 

settle. Remember, you have a highly visible defendant; a police officer, 

a supervisor, a correctional officer, a correctional employee, a warden, 
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a police chief, a mayor, a city coucilman--target defendants as we call 

them. Juri es thi nk that governments have a lot of money. Let's face 

it. When you have defendants up there that the jury knows are 

governmental people, it's the government that's handling this case, it's 

in some respects a license to steal. The jury says to itself in the 

jury room, well, really we coul d do what we pretty much want here 

bect!luse, the government is goi ng to pay for it. I say that is a factor 

to consider in making decisions as to whether or not to settle a case, I 

thi nk any di scuss i on of handl i ng these thi ngs and thei r impact has to 

involve the complicated issues of settlement factors that go into it. 

Of course it affects the morale of the officers. Often, when a case is 

settled, the officer goes back and tells the other people on his squad 

or in the preci nct that they won't get any support from headquarters. 

"It doesn1t matter what you do; they Ire going to settle it. They won't 

fight for us. II Well, you have different considerations very often than 

they do. 

There is one other issue I will mention that uniquely applies to 

police--the question of high speed pursuits. I would be remiss if I did 

not mention to you the national problem with high speed pursuits. In 

the course of two weeks in my state about 3 months ago one of the large 

police departments of the state, not mine but a county police department, 
• 

had two citizen fatalities in high speed pursuit cases. One of those 

was an 18 year old pregnant woman who was out with her husband on the 

way to the store and the officers were chasing a s'peeder at 110 mph in a 

suburban neighborhood. Giving chase, that's a macho thing, no speeder 

will get away from me. Why do we put radios in the cars? Nevertheless, 
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the speeder they were chasing, who was also drunk, ran head on into the 

car in which this girl was a passenger. She was 8 1/2 months pregnant. 

She was killed right on the spot. How would you like to represent the 

speeder? The speeder wasn j t wanted--no hit on the computer--just a 

speeder. It's a very, very dangerous practice. 

There are departments who yet tod,ay do not have a pol icy on hi gh speed 

pursuits. You ask rank and file ~atrol officers as an experiment: Who 

controls a high speed pursuit in your department? See what they tell 

you. We put that on a promoti ons exam. The answer in our department 

is, the duty officer on the radio is the one who cuts off a pursuit. A 

lot of offi cers don't look at it that way. See if they know. Do you 

have a rule? 

Finally, in terms of liability, there is a case you should watch in the 

Supreme Court thi s term. It was argued before Chri stmas. It has the 

potential of changing forever the face of the police commun'ity. It's 

called Garner vs. City of Memphis. It presents to the Supreme Court the 

issue of whether or not the so-called fleeing felon rule ;s unconstitu­

tional. If you've read about it in the newspapers you know it involves 

the shooting of a 15 year old commercial burglary suspect by two Memphis 

police officers who rolled up to the scene. They saw the suspect going 

down the alley, as I recall, yelling to him, "Stop, police." He didn't, 

he was suspect of a felony, so they shot and killed him. He was fifteen 

years old; he had no weapons. The case has been tried three times. The 

shooti ng occurred in 1973, it's now 1985 and getti ng to the Supreme 

Court. The Sixth Circuit Court of Appeals from which the appeal was 

taken to the Supreme Court held that shooting a fleeing felon violates 

the 14th Amendment of the United States Constitution by depriving Mr. 

Garner of his life without due process of law. 
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If the fleeing felon rule goes down, and you think there's a lot going 

on in police training now, just wait. Almost every state in this 

country follows the fleeing felon rule. Some departments have modified 

their shooting policy. We modified ours for state troopers some time 

ago as did some of our state's larger departments--Baltimore City and 

Montgomery County. You may not shoot at fleeing felons anymore, only 

those who present cl ear and present dangers to the offi cers or other 

citiz~lns. We elected on our own to restrict that. We were highly 

criticized by our officers. The fleeing felon rule protects us. We never 

know when they're going to fire. Well, if you see a weapon, it's a 

different story. But that's a very serious case in the Supreme Court. 

Last year, they turned one down on a training issue that had to do with 

whether or not a negligent failure to train police officers in crowd 

control of is a constitutional violation. The case was called Hayes vs. 

Jefferson County. The Supreme Court dec; ded not to hear that. You 

never know why. None of the Justices wrote a dissent on the failure to 

agree to review it. It takes four votes to review a case. A lot of 

times you don't even know what the vote was. Very often they won't take 

a case i nvo 1 vi ng an. issue they want to look at because they don't 1 ike 

the facts. 

I won't make a prediction, but think about Garner. You have a 15 year 

old, late at night, no weapons, other officers in close proximity. All 

the kid was doi ng was runni ng away. They know where he is. One coul d 

continue, another could go back to the car. They know the area he's in. 

And they fire. I'm not going to predict how it's going to come out--I 

won't dare. We could argue about that for a long time. However, just 
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get hold of that case and read the facts. I worry about it. And if the 

ruling goes against the officers, there's going to be a renewed emphasis 

on weapons training, and use of force and all that. It's going to 

change the face of the police community. I think it's the most 

significant case in a long time. This fleeing felon rule. TheY've 

turned it down for years and now its up there. 

All right, one final thing. We didn't talk about this in any detail 

because of having to make the decisions about what we would talk about 

in terms of national trends. One thing we did not talk about, that I 

will mention to you, is what I call, the lIinternal law suit." That is, 

either the wrongful discipline or the discrimination case by the 

employee against the department. I've written a couple of articles on 

police discipline and let me just give you a little sample. In the last 

18 months there are 30 reported federal decisions on police officer 

sexual activity. Thirty of them, not one, not two--30: Officer First 

Amendment rights, freedom of association, freedom to sleep with whom 

ever you want. Some of them involve such things as the chief imposing 

his morale code, the famous do as I say not as I do theory. I mention 

it to you because it is concerning. 

Officer criticism of the department. The way officers are fired. Do 

you gi ve them a heari ng or don I t you. Probati on issues, 10 recorded 

decisions on probation. Probationers don't have any rights but if you 

fire a probationary employee and the reason becomes public and it 

attaches a stigma to that employee, something which could effect that 

employee in getting a job in the future, you have to give him a hearing 

even though your own state law doesn't require it because it stigmatizes 

him. That's if you let out the reason that he's dismissed. 
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There is a revolution in police discipline cases, correctional 

discipline cases. A federal court in New York in October wrote a 60 

page opinion on the issue of strip searches of employees and said, 

bottom line, there will be no random strip searches of employees 

entering the jail unless you have a reasonable suspicion they're 

bringing in contraband. You have to watch those. You have to keep up 

on those as much today as you do the external kinds of liability cases. 

The false arrest~ the malicious prosecution, the straight out civil 

rights liability cases. And that has become all the more important 

since one more Supreme Court deci s i on that I'll menti on. It IS ca 11 ed 

Patsy vs. Board of Regents of Florida International University. 

It says, and, again it is significant and has gotten very little 

publicity, that a public employee in a discipline situation who believes 

that a federal constitutional right has been violated may run directly 

into a federal court without going through the state, or city's 

administrative procedures. Which means, by way of example, that if 

there is an i nterna 1 i nves ti gati on of an offi cer and the offi cer says: 

lilt sounds like what 11m suspected of doing could also be criminal. I'm 

not going to answer any more questions until I have my lawyer here. II 

"Yes you are. This is an internal investigation and doesn't have 

anything to do with the cr'iminal side of it. Welre giving you a direct 

order to answer. If you refuse to obey that order you can be charged 

with violating a direct order, etc." "Wait a minute, unless you tell me 

that I'm immunized from any criminal charges, I'm not answering unless I 

talk to my lawyer. I don't have to answer at all." The next morning 

the officer is suspended by the chief. That afternoon the officer is in 

federal court under the Patsy case. He hasn't yet been charged 
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criminally. Instead, a federal judge issues an injunction to prevent 

them from asking him any more questions unless his lawyer is present or 

he is immunized. The court said he1s right, Garrity vs. New Jersey, 

1968. Okay, here1s your injunction. In a space of 48-72 hours. The 

officer has not suffered any monetary loss, just one or two days of back 

pay. And then the judge orders the department to pay his lawyer $5,000 

for getting that injunction. 

The important point of Patsy is that the criminal' justice community 

better pay more attention to the 14th Amendment and how the 14th 

Amendment impacts on the internal disciplinary process in a criminal 

justi ce agency. Because under Patsy now, there is what we ca 11 the l1no 

exhaustion requirement. II That was a controversial thing for a long 

time. Shoul d the Supreme Court requi re somebody to exhaust whatever 

administrative procedures are available within the department or within 

the city before they goi n9 into the federal court? The' Supreme Court 

said no. They will come right into federal court. This is the 

conservative Burger Court again at work on the issue of individual 

rights and liberties. So you also have to watch out, this is a kind of 

word of caution, about these internal cases. You see a lot of people 

disciplined. Officers living with people and they aren1t married. Two 

officers in the same department living together--opposite sex. If you 

get the FBI Law Enforcement Bulletin there is an article about this that 

Danny Scofield wrote in the October 1983' edition. It catalogs 24 

decisions up to that time. Police officers like their privacy too. 

That1s what it comes down to. 
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Everyone of those generally was in a federal court. Not only does the 

department lose but the off; cer goes back to work and the Department 

pays hi s back benefi ts and it pays the attorney I s fees. The offi cer 

then is able to show how he or she whipped the system. That is 

someth'ing you have total control over fOI" the most part: your own 

; nternal procedures. You have total control. It I sal i ttl e bi t of 

preventi on, payi ng attenti on to what I s goi ng on in that area mi ght do 

you some good later on. 

Okay, live gone over mY time for a couple of minutes, but I did want to 

get into a little bit about those administrative kinds of things. Thank 

you very much. 
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Kenneth McCreedy 

Pat Gallagher will be the speaker this afternoon. I knew Pat in 

Florida, where he was the Director of the Department of Criminal Justice 

Standards and Training. He was responsible for many of the changes in 

upgrading training standards for both police and correctional officers 

in the State. Currently Pat is the Di rector of the Insti tute for 

Liability Management operating out of Washington, D.C. He is an 

internationally recognized expert on liability, especially liability in 

trai ni n0. 

He is also a senior associate faculty member for the Federal Emergency 

Management Agency National Emergency Training Center in Emmetsburg, 

Maryland. They are in the business of conducting conferences on such 

topics as terrorism, civil security, and public disturbances. 

As I mentioned, prior to that he was the director of Criminal Justice 

Standards in the state of Florida. He was the first director of the 

police executive institute operated through the police foundation and 

has been at one time Director of Public Safety in the city of South 

Bend, Indiana. 

Pat has a master's degree from New York University and has done Ph.D. 

work at Perdue University. Part of what he is doing now is conducting 

seminars similar to what we are doing here, and we are very p1eased to 

have him. May I present Patrick Gallagher. 
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Patrick Gallagher 

The first thing lid like to do is correct something thatls incorrect on 

the program. I live in Virginia and I work in Virginia. I donlt want 

you to thi nk about that sayi ng about the three greatest 1 i es: your 

check IS in the mail , do you mind holding for a second, and 11m from 

Washington and 11m here to help you. 

Now, there is a story that reminds me of a lot of criminal justice 

executives. It is a story about a guy riding along in a horse and buggy 

with a dog on the seat beside him. As he goes through an intersection, 

a truck runs a stop sign and slams into the horse and buggy and throws 

them into a ditch. Like any red-blooded American, when he recovered and 

got out of ~he hospital, he sued the trucking company for damages. The 

attorney for the defendant said, in court, "ls it true when you came to, 

your first words were II never felt better in my life?11I The guy said, 

"Let me explain. II The attorney said, "Answer the question. II The judge 

directed him to answer the question. So he asked the question be 

repeated. "ls it true that your first w<;>rds were I I I ve never felt 

better in my life. 11I He said, "Yes, but •.. " The attorney said, "We 

rest our case." During the cross-examination his attorney said, "Could 

you explain the circumstances under which you said this." He said, 

"Well, when I came to there was a car from the Richmond Police 

Department and a very efficient looking officer and he went over to my 

dog who had been seated beside me and my dog had a broken neck and he 

took out hi s gun and put hi m out of hi s mi sery. And my horse had two 

broken 1 egs and he took out hi s gun and put him out of hi s mi sery. And 

he came over to me and said, how are you feeling?" 
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Now, I think too many executives are saying ttllve never felt better in 

my life ll because they, I think, are ignoring some of the potential 

problems, the potenti al management problems, the potent; al 

organizational trauma that they are going to face when it comes to the 

question of liability. IIIl ve never felt better in my life. Crime is 

down. II "Ilve never felt better in my life, the budget is going Up." 

liThe economi c trends are up. I I ve never better in my 1 ife. II Thi ngs 

seem to be going we11 and I think they're are overlooking this 

particular problem. 

In directing the Institute for Liability Management, welre looking at 

the problem that executives have in managing liability. We don1t say it 

is the institute for the elimination of liability, it's the institute 

for the management of liability. Because like every other force, like 

runni ng an agency or organi zati on we have to 1 earn how to manage it. 

Ten, fifteen, twenty years ago we didn't have to manage liability; today 

we do. So we have the opportunity to go into agencies and do a 

liability assessment. We look at policies, procedures, practices, 

rules, regulations, citizen complaints, law suits and judgments, and 

training records and try to say that, just like health maintenance 

programs and preventive medicine, this too is a form of prevention that 

can cu t down on the way and the force in whi ch 1 i abil i ty affects your 

organization. In one sense that's something you can do yourselves if 

you develop an approach and an openness to it. 

The profession, law enforcement and criminal justice, is suffering from 

a series of what I call self-inflicted wounds. We have continuously 

taken out our weapon and shot ourselves in the foot. We continue to do 
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it because of certain practices, certain ways of going about things, 

certain ways of training people, that we refuse to give up in the light 

of circumstances. There is a case in your folder, Billings vs. Vernal 

City. The state says you donlt have to train an officer for 18 months 

or a year; and the court says, in Oklahoma City recently, an 

untrai ned offi cer k i '1'1 ed somebody. The sel f-i nfl i cted wound comes from 

expecting that offic~r who is untrained to have to performed exactly the 

same as an officer who has been trained and has 5 years experience. Do 

you expect that officer who is not trained to say, when he gets a call 

about a robbery in progress, II Hey , get a real officer, get a full 

policeman. I wear a blue shirt because that means 11m a rookie and I 

don It handl e that. I handl e call s for servi ce; you know the 1 i ghter 

type. I handle the other 80 percent." But that is a self-inflicted 

wound if we continue to allow that. There are states with training 

mandates similar to the one in this case. Florida allows a new officer 

to serve for six months before being trained, I think, Virginia allows 

it under certain circumstances for a year. Other states where we have 

been putting on programs will allow it for a year or under certain 

"critical cil"cumstances" even longer. Now, you can always dig up 

"critical circumstances. II That starts again every time an officer goes 

from one agency to another. So we have gypsy cops moving around who 

coul d be 1 aw enfor'cement offi cers seven or ei ght years and never be 

trained. More self-inflicted wounds. 

The third point: we may feel that uniformity in what we do with 

everything spelled out, (and I make a strong plea to have policies and 

procedures written out), somehow decreases our autonomy. If all the 

agencies in the state had the same policies somehow the autonomy of this 
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police department or that police department is decreased. I would hold 

on the contrary, sounding very lawyerish, that uniformity in policy and 

procedures gi ves us more autonomy. Why? Because the courts, juri es, 

and the expert witnesses as a result of judgments against law 

enforcement agenci es, correcti onal agenci es, probati on and parol e, are 

in effect impos i ng standards upon us. Because as we hear about one 

judgment, what do we do? We say, II We I d better not do that any more. 

Weld better change our policy. Weld better learn from their mistakes. 1I 

And hopefully we do. But I feel that outsiders, the George Kirkhams of 

this world, the Dick Turners, by serving as expert witnesses attesting 

to certain standards are in effect imposing standards upon us. Until 

the profession gets together and has its own standards where a 

pla'intiff's attorney cannot p1ay one police department or one agency 

against another, we will have less autonomy. They do it differently 

from what you do; therefore, it appears that your procedure may not be 

correct. So, I would say, please, think this over--that uniformity does 

not equal a loss of autonomy, that if we were united as a profession in 

our standards and our procedures to a greater degree, that would be less 

chance for the George Ki rkhams, the judges, the juri es to fi nd us 

liable. And that's the thought I want to emphasize later on also. 

Emory said something this morning which made me want to raise my hand 

and make a comment. You know when we talk about liability it's a 

particular action performed by an officer, correctional officer, police 

officer, at a moment of stress where he has to act quickly and as result 

of that maybe his action is questioned in courts by judges who have all 

the time in the world, by attorneys who have all the time in world and 

who are pai d magnifi cently to spend all that time. (I I d certai nly 

become a slow reader if I were an attorney. It would be worth my 

whi 1 e. ) 

59 



But, with all those continuances, wouldn't it be nice if in similar 

circumstances the same process were available to the police. If an 

officer could say, rather than make a split second decision, "Look 

you're coming at me with a gun, let me ask for a continuance. Meet you 

back here in a week from now, if your calendar ;s free. Meet you back 

here and weill continue this little thing. lid like to check the 

policy, you know~ back at the department. I'll check with IllY training 

officer or legal advisor or chief and then find out if I can shoot under 

these circumstances." That isn't possible. And there is not going to 

be any change ; n the way we have to trai n ou r people to act. There is 

go; ng to be no change in the scruti ny g; ven to the; r acts once they 

perform them. And there is going to be no change in the accountability 

required of them once they have acted. So the atmosphere in the arena 

in whi ch our people act is not goi ng to change and we can't hope for 

relief from that direction. The only way we can hope for relief, as I 

see it, is to get our act together and to improve our management of 

1; abil ity. 

You know if you talk about national trends and if you've read Megatrends 

the author said something about "precursor jurisdictions." If you look 

for trends where do you start? 00 you start in Little Rock, Arkansas? 

Do you start ; n Jasper, Indi ana? No, there are defi ni te precursor 

jurisdictions: New England, in particular Connecticut; California; 

Colorado; and Florida. And what that means is, not that they're doing 

everything right, but right or wrong things the rest of the country is 

goi ng to face seem to start happeni ng there. And; f you i dent; fy 

something happening in those areas it probably means you have a couple 

of years of lead time to prepare for it. Washington now is written up 
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as the city havi ng a most tremendous probl em with PCP and Los Angel es 

discovered that five, six, seven, years ago. So look at the precursor 

jurisdictions. Share, get the most out of their experience for which 

they have paid very dearly. And we can learn, and that is the value 

of precedents and talking about things that have happened around the 

country. You may say, well, it hasn I t happened here. It may, and you 

have time now to prepare for what I think is going to happen. 

There I S a Zen proverb whi ch says, "We 1 earn in order to better that 

which we already do well." So let's say that were doing a lot of things 

well. What we want to do is to learn how to do them better. And that's 

presumably why welre here. (Illustration shown.) I don't know whether 

this applies to your agency, your organization. "Are the premises 

protected by a fal se sense of security?" Maybe they are. We are goi ng 

to try and eliminate a false sense of security by asking a question: 

"How do you spell relief?" (Illustration shown.) And we don't need 

Roger to tell us. But if we were to fill in the blanks and, 1111 say 

more on it later, you spell rel'ief by policies, training, quality 

supervision, discipline, and evaluation to see how well youlre doing. 

If you read Governor Robb's State of the Commonwealth address and see 

his comments on the "Mecklenburg problem," you'll see procedures were 

not followed, in other words policies were not followed. There has to 

be emphasis on training and the recruitment of better qualified people. 

You know that's another step. Supervision was obviously lacking and 11m 

sure there will be more of an emphasis on discipline because some people 

have moved on to other jobs already. It is a question of evaluating how 

well you Ire doing and how you improve in the future. And all of these 
I 

factors, in combination, spell relief. 
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As I said w~lll go into a number of other steps and put down a number of 

other answers later on. But think of how you can spell relief. We will 

emphasize that it is through policy, training, supervision, discipline, 

evaluation. And that's what I call a "Quality Circle." 

There should be an article in the handouts on that "Quality Circle." In 

a recent issue of Psychology Today a statement is made about police 

lawsuits, in an article about the stress factor and the causal 

relationship between lawsuits and stress. They said there were 22,000 

lawsuits filed against police agencies last year. Well, that's a good 

figure; a nice round figure. Is it accurate? I would think not. I 

thi nk there's a lot more. But there is no way of getti ng our hands on 

the exact fi gu re. What we can say with certai nty is that the LAPD in 

1982 had 5,000 lawsuits. That's a nice round number. They had 27 

attorneys working full-time because of lawsuits. The LAPD has gotten 

i nvol ved ; n some good ones and you'll fi nd that one 1 awsui t generates 

others. 

Let's talk about some self-inflicted wounds. There are self-inflicted 

wounds. We've done it for years. 

go out and be a police officer. 

We've given a person a book and said 

We are professional. Do we expect the 

other professionals that we deal with to have one year to learn their 

profession while they operate on us? How would you feel if the next 

time you took off from Byrd Airport the pilot, a new pilot, said, "l 

want to say that there is a regul ati on that I'm supposed to be trai ned 

in the first year of my flying planes, and within nine or ten months I 

will be in the aviation school." How would you feel? You'd say he has 

the power of life in his hands. Or a doctor says, "I'm gOing to go to 
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med school within the year," as he starts to operate on you. Why do we 

do it for law enforcement? Why do we do it for corrections? 

Convenience! We say the small' agencies need the personnel immediately. 

But that is a self-inflicted wound and we1re going to continue paying 

for it. (Illustration shown.) Thank you for flying Shoe String 

Airlines. In others words we've cut corners so much one of the first 

things to go in many cases is training. I think we should cut personnel 

before we cut trai ni ng funds. I thi nk better trai ned peopl e can do a 

better job. We owe the public better trained people. 

Another self-inflicted wound. Let me tell the tale of two cities. 

Richmond! !3efore anybody here has a coronary I'm going to talk about 

Richmond, California. There was a law suit, a civil rights suit, filed 

against three officers--Dukawitz, Mitchell, and Garfield. It developed 

that there was what they woul d call a devi ant cul tin the department, 

kind of a "Choirboy" syndrome. The group was called the Cowboys. They 

used to go out and have lots of ftm in the hills around Richmond, the 

Bay Area. They al so had a tendency for beati ng up mi nori ti es. Two of 

them, Roman and Gillory, they killed. There was a civil rights action. 

Interestingly, before the trial the attorney for the plaintiff said do 

you want to settle out of court for $750,000. They said, hell no, we're 

going to trial. Well, the jury thought differently. They said the city 

of Richmond should pay $3.5 million dollars to the survivors of these 

two men. 

Mitchel and Dukawitz were the officers, Garfield was the chief. That is 

to say the former chief who retired very suddenly after the $3.5 million 

law suit. Was he there at 2 AM when these two gentlemen were being 
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beaten up? Did he wield a baton or anything else like that? No, he was 

home in bed. But the pri nci p 1 e was that he knew or shoul d have known 

what was goi ng on. You can't have a devi ant cul t, you can't have 

offi cers doi ng somethi ng 1 ike thi s and the chi ef of pol ice not know 

about it. He was liable. He was guilty because he knew or should have 

known. 

Now, if you want some publicity for your department it's nice to get on 

national TV, nice to get on a network show like 60 Minutes. They had a 

show about a year ago on Richmond, California. And if you really want 

some nice publicity, nice image for your department, have Mike Wallace 

or one of those guys i ntervi ew one of your sergeants and ask him, "What 

do you thi nk of thi slaw sui t, thi s judgment?" And have them say on 

national TV and I quote, "Anybody can sue you. We don't have to pay." 

Now the poi nt is if that atti tude is so bad that he wi 11 say that on 

national TV, what is it like in the alleys, and the streets, the locker 

room of the Richmond police department. What is that indicative of? 

Two lives and $3.5 million! 

N0W, the tale of two cities--the other city is Richmond, Texas. We are 

ta 1 king about self-i nfl i cted wounds. There were two Mexi can Ameri cans 

who drove off wi thout pay; ng for $11 of gaso 1 i ne. There's not much 

going on in Richmond that night. Not one police car but two police cars 

took off in high speed chase. They're serious about people who drive 

off wi thout payi ng for gasol i nee One of the offi cers thi nks, the truck 

is backfi ri ng. The other offi cer thi nks, II They 're shooti ng at us. II So 

he unl imbers hi s gun whil e he works the radi 0 and the wheel, and he 

starts firing out the window at the truck. Now this agency has a little 
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bit different approach to a lot of things. They didn't issue weapons. 

You could carry any type of weapon you wanted. The weapon of choice for 

this officer was an Uzi. He's carrying an Uzi. I guess other guys had 

Magnums with 26 inch barrels with wheels on the bottom. Anyway, he 

killed one of the occupants. His chief said, II Hey , any red-blooded 

American officer would have done the same thing. He was being fired at 

and he fi red back. II The evi dence that there was no gun and that the 

truck had a tendency to backfi re was compl etely overlooked. But that 

says something about the way we do policing in this country. And that 

is another self-inflicted wound! 

Let me tell you about another. If there was a moment of truth and we 

had complete honesty and candor, I'd ask law enforcement agency 

representati ves here and maybe some of the correcti ona 1 agenci es, can 

your people carry saps or blackjacks. YOU'd say, of course not, there's 

a policy against it. Maybe. And I'd say people ;n your agency carry 

saps or blackjacks despite the policy. And particularly supervisors may 

say, yeah, I know a couple of guys. Let's just take a look at the sap 

problem. Somebody uses a sap on a person. You go into court and one of 

the first questions they a~k are, "Was he trained in the use of the sap? 

Was he trained in the use of the blackjack?" "Well, no." "Any training 

record? II "We 11, no. II The poi nt is, and I checked at the IACP Conference, 

I went to all these people who sell saps and blackjacks, and asked, "ls 

there any training?" They said there are no programs in existence where 

you can get training for one of your officers with a sap or blackjack. 

There ;s nobody who is a certified "blackjacker." There is nobody with 

a black belt in "blackjacking," or is a "first degree sapper. II You 

can't get them. There's is no way you can get a person qual i fi ed or 

trained in the use of a sap or blackjack. 
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Now, let one of your officers use it. The person has concussions and he 

hears bells ringing all the time and everything else. How do you defend 

it? If you can't defend when you have records, when you have qualified 

training, how do you defend with no training? That is negligent 

training, negligent entrustment. Well, who is the suit against? The 

supervi sors. Do you mean to tell me the supervi sor di dn I t know that? 

Do you mean to tell me that si nce offi cers used to carry them and the 

uniforms they order still have the pocket here for the sap or blackjack, 

you mean to tell me despite the policy, despite the formal policy, your 

informal policy is to issue a pocket for a sap or blackjack? 

One time when I was talking about this a ch,ef got up and left the room. 

I said, what did I do to offend him. He came back in and said he had 

just changed the policy on saps and blackjacks. He issued a policy over 

the phone saying they all had to be called in. Because it is death, you 

might say, when it comes to liability. That is a self-inflicted wound 

as far as trying to manage liability. 

In a small town in Florida, an officer arrested somebody and had some 

trouble trying to put him in the car. He buck'ed a bit and the officer 

nudged him with the thing he had in hand which happened to be a shotgun. 

The shotgun went off and removed about 10 or 12 pounds of ugly fat from 

this man's side. The officer at the scene when interviewed by a 

reporter said, "It's funny thts thing I just found out is a shotgun, I 

didn't even know, live never been trained in its use by the way." Mr. 

Reporter, I don I t even know where the safety catch is. II Now that I s a 

question where, when the lawsuit is filed, itls game, set, match. You 

don I t argue that. You take out a check book and say, "How many 0 I S do 
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you want. Tell me where I should put the period." That's negligent 

entrustment. Now, I have to say many agenci es di d that because the 

state did not require certification with a shotgun. They are going to 

and they do by now. Because we just didn't see, we don't extend the 

logic. If the handgun is a weapon we had to certify somebody in, why 

not the shotgun? Is the effect the same? Is the effect more deadly? 

Is thi s 1 ethal for'ce? Is thi s more 1 ethal force? Is there a better 

chance of surviving a shotgun blast in the chest then a .38? We 

extended the 1 ogi c to the poi nt where we had to certify peopl e in the 

use of shotguns. 

Let's say something about a dirty word, a four letter word, "tort." It 

always gets people's attention. The legal definition is a duty owed 

according to a standard of care, a failure to meet that standard of care 

and injury or loss resulting from it. So, you have a policy on a high 

speed chase or IIcode 3, II where you have to stop at a red 1 i ght and 

proceed wi th cauti on at the i ntersecti on. Now, if an offi cet goes 

through that red light and doesn't stop, is there a tort? No, but if he 

hits somebody there's a tort. Injury or loss because a person didn't use 

the II standard of care. II But note the words "standard of care. II When 

the judge sits there, or a jury, and asks what the standard of care is 

when it comes to high speed chases or use of firearms; can you turn to 

the professional police associations and say, "Association, what is the 

standard of care that the profession has with regard to the duty owed to 

somebody in the use of a police car, in the use of a gun?" Does a 

standard of care exist that the profession has? No. So, who decides 

the standard? George Kirkham, Dick Turner, the judge and the jury. 
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As I said before, we expose ourselves to tremendous vulnerability because 

we do not have a degree of uni formi ty. So if you want to protect 

yourselves you have to get together, we have to get together, and have 

more uniformity. And that's how the profession will become more 

professional. Let's see this in operation. 

About a year ago there was the Alvarey case. Officer Alvarey has since 

been terminated from the Miami Police Department, but I think he wants 

his job back. He was in a criminal action and he still has a civil suit 

and a federal civil rights suit· to go. This is the first trial of 

three. While he was on trial George Kirkham testified that Alvarey had 

vi 01 ated ei ght nati onally accepted pol ice standards. At the time, I 

said, "Ilm the guy who is supposed to be in charge of police standards. 

Let me hear what nationally accepted police standards Kirkham has come 

up with." The nationally accepted standards were that he left his beat 

without permission; he cocked his gun; he was in too close proximity to 

Johnson; he failed to notify communications; he was handling a firearm 

in a grossly negligent manner contrary to police training and standards; 

and he 1 eft the scene wi thout ai di ng Johnson. Are they nati onally 

accepted police standards? No. But Kirkham comes down from the 

mountai n top wi th these standards on stone tabl ets. Why? Because he 

has testified in 40 states, 200 odd cases, he has a Ph.D. in criminology 

and he is a reserve or part-time police officer in Tallahassee, Florida. 

He wrote a book, wrote a couple of books and he made some films for 

Motorola on liability. But now he testifies at the rate of $1,500 a day 

as an expert witness. But he is contributing more to establishing 

standards than is the profession--that's my point. 
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In one case, the LAPD paid out $1.8 million in legal fees to the 

A.C.L.U. $1.8 million! Their own legal fees on this one case were $1.5 

million because their city attorney said, "I can't handle that." They 

went to a private firm. The settlement with the ACLU in the class 

action suit was $1.8 million. 

Does it cost a lot of money? Yes. It costs a lot of money. I saw a 

cartoon which shows a girl talking on the telephone, she says~ "I'm 

married now, Mark, and I'd like to see how it works out. Why don't you 

call me in a week or two." That shows commitment. She's willing to try 

out marriage at least for two weeks. In many cases when we come up with 

new programs or we start out to manage l'iability we end up trying it out 

for a while, but our enthusiasm 1apses and our commitment is not deep 

enough. And I'll say more later on that, but we have to have a total 

commitment to liability management. 

How do you feel about management's new liability sharing programs? 

(Illustration shown.) You may not have heard about it before but 

management has a liability sharing program. You're it. You're part of 

the supervisors and the executives. You're sharing in, liability. 

That's the whole idea of sharing liability. 

I'm reminded of a cartoon which shows two employees at the weather 

bureau, one says, "How come you brought your umbrell a today?" 

(Illustration shown.) Where are they working? They are working at the 

weather servi ce and if they don't know what the weather is, if they 

don't know the signs, who does? The indicators are out there. People 

who feel they can avoid liability are in for a rude awakening. 
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~~e can get certain things done with the help of well placed law suits. 

We can argue for additional funds; a judge can say you have to have more 

training; you have to have this and you have that and it may free some 

of tile fiscal resources. I would say that, rather than feel itls the 

worst thing that ever happened, feel that you can get some good out of 

it. 

Now, Emory mentioned something about the "deep pocket. II There was an 

arti cl e in Time Magazi ne about a year ago about deep pockets. It 

mentioned the Brentwood New York school system where a gentleman got in 

there with a rifle, held some hostages, shot the principal, shot a 

student and then shot himself. Too bad the order wasn't reversed. In a 

week there were $8.5 million in lawsuits against the Brentwood, New York 

school system. It's interesting to see professor Gary Schwartz, UCLA 

law school, talking about the deep pocket. He brings out the reason why 

the plaintiff's attorney will go after the officer, not so much the 

supervi sor, but the chi ef and the ci ty. Because there I s more money 

there. He says, IIRobbers and muggers do not have liability insurance 

and they do not have assets. The job of the lawyer is not simply to 

find the negligent party, but the negligent solvent party.1I 

In the Biscoe case up in Arlington there were three plaintiff£. There 

was the dri ver of the car that 1 anded on top of Bi scoe, there was the 

bank robber, and there was the Ci ty of Arl i ngton. They were all found 

guilty through a state statute that says if one or two parties can't pay 

the other party pays, which is the county of Arlington. So the judgment 

is exclusively in effect against the Arlington county. The idea is to 

find not just the negligent party, but the negligent solvent party. 
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They have examples of a California Highway Patrol officer who stopped a 

drunk in a station wagon. He's writing out the ticket and another car 

piles into the back of the station wagon. The occupants of the station 

wagon who are being driven by the drunk driver sue the California 

Highway Patrol and get $2 million; because the officer didn1t keep the 

lights on in the car. He allowed the drunk driver to turn the lights 

off. The claim was that this other car piled into it because he 

couldn't see the station wagon on the side of the road. 

If you think that1s stretching it, you'll cry over this one. Two years 

ago a New Yorker \'Ianted to commi t sui ci de. You den I t jump out of 

bui 1 di ngs any more because the wi ndows don I t open; you go down into the 

subway. You know, you stand there ri ght on the edge of the pl atform, 

the crowds all around, you Ire waiting for the train to come so if you1re 

going to commit suicide you wait until a train ;s close enough and then 

you jump down on the tracks. That's exactly what this guy did. The 

motorman's instantaneous reaction is to jam on the breaks and people go 

flyi ng all over the ei ght cars behi nd him probably creati ng more 1 aw 

suits for the city. He stops almost in time; but an arm and a leg have 

to be amputated. Now, this 18 year old filed a lawsuit against the city 

for negligence. liThe motorman didn't stop in time. II (If you were 

trying ttl commit suicide the purpose was to get killed.) "But he was 

negligent. He kind of half killed me. He should have killed me all the 

way. I want to file a lawsuit." It's stupid. But they paid $750,000 

to this guy. 
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That's the punch line. Maybe we ought to hire motormen with slower 

refl exes. We Ire goi ng fi re motormen because thei r refl exes were too 

fast. It would have saved us $750,000. That is the climate in which we 

are operating. 

Richmond, California, didn't have any control over the jury there. They 

thought they did otherwise they wou'ld have settled for $750,000 rather 

than $3.5 million. That also ;s the climate in which we operate. 

Let me mention this. About 40 years ago, in Wisconsin there's a little 

place called Little Bohemia Inn. It was not the most popu1ar spot in 

Wisconsin on April 20, 1934. Since the guy hadn't had any business in a 

while, he knew this was going to be a big weekend, for in walk five 

couples. The innk0~per recognizes them because hl:'d been to the post 

office pretty frequently. "Good evening Mr. Dillinger. Oh, do you go 

by Mr. Baby Face Nel son 01,. just Mr. Nel son?" Three of the top ten most 

wanted criminals on the FBI list or the Bureau of Investigation 

whichever it was at that time, walked in the door with their dates. A 

1 i ttl e bi t of R&R away from the tortuous work of rabbi ng banks, rapi ng 

and killing people; they needed rest just like other ordinary people. 

They come up to the Little Bohemia Inn for a quiet weekend away from all 

that hustle of making money. The innkeeper got a little bit worried. He 

said to Mr. Dillinger, IILook, my son is here and I feel a bit scared 

about him." Dillinger said, "No problem, send him over to the 

nei ghbors. H He sent him over to the nei gh~ors wi th a message: IIGet the 

Bureau of Investigation; John Dillinger and Baby Face Nelson are here. 1I 

They di d. Every FBI agent in the area converged on the pl ace and 

surrounded the inn on one side. 
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Now, they know that Dillinger and Baby Face Nelson are inside plus three 

other guys and just when they all get 1 i ned up, thei r guns cocked, 

machine guns are ready and everything else, three guys come out the 

door. The'j r crime was they had di nner that ni ght at the Littl e Bohemi a 

Inn and they were shot down by the FBI; one was killed. Nelson and 

Dillinger--you have to give them credit for being pretty intelligent-­

said, "We1re not going out the front door; we're going out the back 

door." They all got away because the FBI only surrounded the house on 

one si de. Nel son ran through the woods to a pol i ce back-up car on 

another road, shot and killed an FBI agent, and escaped in the car. 

Was there a law suit? No. People didn't sue police officers in those 

days. Maybe the FB I attended the funeral of the one man and that was 

it. They shook hands with the widow. (1 shouldn't say FB1--they became 

the FBI in the following year in 1935.) No lawsuit. Were the same 

statutes on the books? Sure. Just like the KKK Act. It's been on the 

books for one hundred years. So it's the evolving interpretation of the 

statutes that have been on the books for one hundred years, that are 

now bei ng rei nterpreted much to our di sadvantage. It i sn' t 

necessarily new legislation, it's old legislation being reinterpreted. 

So there are trends in the way 01 dl aws are interpreted. That IS 

something we have to realize. It's a kind of dynamic unfolding of those 

statutes. 

In anothel" case in pOint, South Tucson is a city completely surrounded 

by Tucson, Ari zona, 6,600 popul at; on. On October 11, 1978 they had a 
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barricaded subject; a guy with a shotgun. The 14 man police department 

didn't have a SWAT team--at least it wasn't available--so they calle,t on 

Tucson. One officer, Garcia, came from Tucson. He tried sneaking up on 

the house and at that ti me the guy pokes the gun out the wi ndow and 

fires a round or two. The entire South Tucson Police Department opens 

fire. Officer Nouotny, who could be said to be a little overzealous, 

fired 17 shots. He reloaded twice. The only thing he hit was the house 

and Officer Garcia, who is now paralyzed from the waist down. Officer 

Garcia filed a suit against South Tucson and he was awarded $5 million. 

"That's kind of funnY,1I the city officials said, "That figure is almost 

eXactly equal to our entire city budget for one year. It also equals 

fifty percent of the assessed evaluation of the City of South Tucson. We 

can't pay this. Officer Garcia, we"11 give you some land in South 

Tucson. You'll kind of own our downtown area; we'll give you a couple 

of parks and everythi ng el see We can't pay you. II Well, they ended up 

paying, but they had considered filing for bankruptcy. 

Here's something interesting. The jury didn't say, "If this were Tucson 

with 600 officers we'd award $3.5 million in that case; but, since this 

city is only one percent of the size of Tucson, we're going to cut the 

amount down to one one percent of $3.5 mi 11 ion. II No. They don't make 

the judgment on the basis of the size of the city or its resources. 

They just slap down a dollar figure and that's what you'll have to pay. 

Now, the city manager said they have upgraded their training. They now 

have barricaded subjects training to improve their position if sued 
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again. Not to be more professional, but in case IIthey were sued again", 

presuming it might happen. The city manager said, "Juries compare 

training programs of large cities to those of small cities, putting 

smaller cities at a disadvantage. With smaller budgets we still have to 

provide state of the art training. Large cities set the standards." 

That's true, but the smaller cities have to comp1y because there's 

nothing that says a south Tucson will never face a barricaded suspect, 

wi 11 never face a terror; st attack, will never face all of these other 

incidents. They have to be trained to be total police officers. And 

that's another self-inflicted wound. We can't skimp on the types of 

training and say we're just a small department. 

I think what has to be done is that we havE:: to see ourselves as 

executives having to wear an executive bulletproof vest. The executive 

bulletproof vest is made of many layers. One layer is policy, another 

layer is training, supervision, evaluation, discip1ine and you can still 

keep layering on things. I would say that accreditation ~y the 

Commission on the Accreditation for Law Enforcement Agencies is another 

layer on your bu1letproof vest. One layer cannot stop a bullet and one 

layer, just policy, will not stop a lawsuit. It's the multiplicity of 

layers that will provide you with the protection. 

Emory made a good point earlier when he said that we have to break the 

chain of evidence that leads from the actions of that officer out there 

at 2 AM to our office. We break that, 1 think, by training. We have to 

indicate that we have selected, appointed, retained, supervised, 

trained, directed, and disciplined, and that the officer has acted 
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negligent'ly in spite of all that. Despite whatever the reasonable man 

could have done, this officer acted negligently because of malice or 

because of some other reason. He might had been justified in taking the 

action, but as far as my being involved as an executive, I should not 

be--I'm protected because live done all these things. We have to 

isolate the action of that officer and stop plantiffs from reaching into 

my city's deep pocket. Why are some chiefs of police putting their 

houses in their wives ' names and hoping that their marriages stay 

together? Because they don't want those houses to be attachable assets. 

That's how serious some law enforcement executives are considering this. 

Finally, th~re is a tremendous problem nowadays with officers suing 

their own agencies. I thought Emory was going to mention that under the 

internal lawsuits. There was one in New York City. An officer was 

guarding the police headquarters at One Police Plaza and the supervisor 

said to him, "Officer, go out and check the outside of the building. A 

group came in with another bomb threat. Just check the outside of the 

buil di ng. We I ve got threats all over town toni gilt. There were 6 or 8 

of them. II Tile offi cer goes outs i de and checks the outs i de of the 

building, comes to a package and kicks it. Well, that's the last thing 

he kicked with that leg because it was blown off. The officer sued the 

police department for $100 million. Is he going to collect $100 

mill'ion? I don't think so. Is he going to collect? I think so. 

Negligent training. Why? "You never trained me on how to handle a 

bomb. II Negl i gent superv; s ion. liThe supervi sor never really di rected 

me. He said it1s a 'bomb threat. I We got these all over the city." 

Everything to indicate not to take it seriously. He also could soy, 

"We I ve got a bomb squad, a speci al squad to go around in these funny 
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suits made out of steel cable, they've got these big hats, and they've 

got robots. They're the ones you have trained to handle things called 

bombs and you told me to go outside and check for bombs. II 

Now, in training we didn't say to him kick any bombs you see. Why did 

he kick the thing? We don't know. Now, you have a one-legged officer 

going into court claiming he was not properly trained. Or in a wheel 

chai r--that has even more of an effect. Is a jury goi ng to say, "We' re 

not going to give him anything? There is enough of a valid case to say 

$500,000 or a million or whatever if they can give three quarters of a 

million to somebody who tried to commit suicide and failed. This is a 

pol ice offi cer tryi ng to do hi s duty. I thi nk they are certai nly goi ng 

to be rather responsive to that. Now, some executives may say that 

they're not responsible. I want to share with you a question on a 

promotional exam for sergeants that talks about responsibility and what 

you're supposed to do. Thi sis from Engl and. Some of the references 

ara a little bit English. The question is this: 

You're on duty on the High Street when there is a large explosion. 
This causes a large crater in the middle of this road and a car is 
blown over on to its side and viewers congregate to look into it. 
There is a man and woman both seriously injured. The woman is the 
wife of your sergeant who is away taking a ccurse. A group of dogs 
come out and they start fighting in the middle of the street. None 
of them is licensed. They are encouraged by drunks who come out 
one of the pubs. Now in the middle of this a car and a bus 
collide. The car is driveD by your chief constable and the bus 
driver gets pretty angry at this and he takes a shotgun and looks 
like he's going to use it. Somebody comes running out one of the 
houses shouting for a midwife and a woman says there's a fire over 
there in the garage around the corner. Then-you hear a guy 
shouting for help from the canal wheY'e he was thrown by the 
original explosion. That's the situation. Here's the question. 
Bearing in mind the provisions of the Justice of the Peace Act, 
various Mental Health acts, and particularly sections 49-55 of the 
Police Act of 1964, what should your course of action be? The 
answer is: Immediately, remove your helmet and mingle with the 
crowd." 
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You're in a position where you can't do that. You're in a position 

where you have to accept the responsibility of your actions. That's 

exactly where we are now with liability. You're not only responsible 

for your acti ons but because you're in the supervi sory 1 i ne you're 

responsible for the action of subordinates out on the street. "Knew or 

should have known." You can't say I didn't know if in reality you 

should have known. 

Another reason why there is such an increase in the number of lawsuits 

is the book put out by the National Lawyer's Guild titled Police 

Misconduct. It should be subtitled "How to Sue Your Local Police." 

What does it contain? It contains a statement that says police work is 

difficult. It's impossible. In fact, it's impossible to enforce the 

law without violating people's rights. In other words, if you are 

enforcing the law you are going to be violating people's rights. So 

they are saying to attorneys who buy this book, look at almost any 

action that the police do and you can find some violation there and you 

can sue. 

Do they make it easy? They make is so beauti fully easy. A 11 sorts of 

sample interrogatories, sample requests for reproduction of documents, 

etc. I guarantee that anybody in this room can take this sample for 

request for reproducti on of documents and ti e up a department for a 

couple of man-weeks when it comes to what they ask for. An example: 
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Any board of directors ' reports, memoranda, scripts, regulations 
summaries issued by the City of New Lancaster or its agencies, . 
police department, district attorney's office concerning standards 
in effect in April 1976. All such materials used in the police 
academy in the training of police officers. Course outlines, film 
strips, tape recordings and other audio visual materials both when 
Officer Randall was there and at present. (We are talking about an 
eight year difference.) All such materials issued anytime to 
active duty police offi~ers. Orders, memoranda, brochures, etc. 
since his graduation. All materials--particularly the use of 
deadly force against juveniles. Any or all materials provided to 
police officers in the academy now. 

So you see what they are setting up. What he was gi ven in i n-servi ce 

training over the course of the eight years and what is in the academy 

now. That I s two out of 14 di fferent paragraphs of what they can ask 

for. You1re talking about a response time of 30 days and you1re talking 

about a couple of man-weeks of time. Four or 5 man-weeks. It's all laid 

out for you here. They say they're not interested in the money, they're 

interested in changing the system. We believe them. We believe them. 

They have some other supplementary publications that come L1ut that 

certai nly woul d not have us di sbel i eve that statement. They are not 

interested in the money. But the next publication that came out is 

entitled: Money Damages in Police Misconduct Cases. Can you believe 

that? They I re not interested in the money. They 1 ay out for you a 

number cases where there are some nice rewards. Remember they're 

talking about 40 percent of $1 million against City of Detroit, City of 

Honolulu $500,000, $8 million vs. the City of Detroit. Do you know what 

40 percent of $8 million is? That's a nice award. You could live a 

couple of days, even as an attorney, you could live for a couple of days 

on that. 

Because that ; s go; ng so well, they now have a bimonthly newsl etter, 

"pol ice Mi sconduct and C; vi 1 Ri ghts Law Report" whera every two months 
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you get cases and awards and everything else as to how to sue your local 

police. And that's going to continue and itls certainly going to get 

worse. 

The National Lawyers Guild is made up of lawyers who do one thing. They 

go and loak at a precedent and they read and they study. That type of 

material is making it very easy for lawyers to file suits. That's 

exactly what they're doing. And when they get to Virginia, and then to 

Richmond, and they start looking at this more and more and will start 

filing those suits, weill be the people who have to deal with them. 

What welre going to try to do now is to try to concentrate on two points 

where we can improve the system; where we can better manage the problem 

of liability. One approach will be how can we manage it from the point 

of view of the people we put into the system. If we put better people 

in, we shoul d be abl e to control thei r conduct and future negl i gence, 

because part of the probl em mi ght be the qual i ty of personnel we have 

ri ght now. The other approach wi 11 be to say what can you do next 

Monday to start managing liability. 

There's a professor at Indiana University who feels very strongly that 

the courts will, in the future, mandate tra:lning. They will say, this 

officer was not trained properly in that particular area, and we are 

going to require 40 hours of training for all your officers. You bring 

a lesson plan, you bring a program and the courts will approve it and 

weill give you six months to have all of your officers ' training on that 

topic upgraded. 
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Now if you want to know a trend, 11m throwing that out as a trend. Why? 

Because the courts have historically given us credit for a higher level 

of training than we actually have. They have seen negligent training as 

an exception. I think in the near future the courts are gOing to see it 

as a problem that is systemic. That is one trend I see. 

The second trend is the good people who wrote the National Lawyers Guild 

book on Police Misconduct in the future will be better able to deal with 

training. What do I mean by that? They are going to be able to better 

understand what the state of the art in training is. They are going to 

bring in more expert witnesses. Not the George Kirkhams, but the people 

who are experts in training. The people who can testify as to what type 

of training methodology should be used to guarantee that the person has 

competence in a particular area. 

Example: In the State of Florida we certified people in the use of a 

firearm. You had to get a 70 on the firedrm qualification. Now, at a 

certain point, the rule established by the commission said you had to 

qualify once with a 70. Somebody said, "00 you mean to tell me that 

that person can stand on the range unti 1 he I ship de.ep in brass. You 

know, firing away to qualify." "Yes. 1I Suppose we qualified our 

fri endly pi 1 ot the same way. He I s crashed 9 times but we I re ... goi ng to 

1 et him try to 1 and the pl ane unti 1 he successfully 1 ands it once and 

then say he's a pilot. We were doing that with 25,000 police officers 

in Florida. That was changed to raise the score from 70 to 75 because 

all of the other scores were 75. I said to the Commission there's no 

way we can defend 70 or 75. At least make them all the same. And 

secondly, the rule now states you can only make 6 attempts and you have 
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to qual ify 3 out of 6 or 2 ina row. That makes ali ttl e more sense. 

So we've learned something. Secondly, I said to the Commission the 

qualification now is based upon a skill where you put a bullet into a 

target. I sai d to properly qual ify a person to use the fi rearm is not 

only a skill but is a use of discretion. So a number of months ago, 

Florida required a discretionary score to accompany the skill score. 

That makes sense. We have people who could shoot 99 on the range. You 

take them to the "shoot··-don I t shoot" course and they shoot perfectly. 

The skill was perfected to the point where everybody on the "shoot--don't 

shoot" course was shot--the 1 ittl e 01 d 1 ady--ri ght through the hear~, 

the woman with the child, right through t.he heart, the little old man 

right through the forehead. The skill was perfected. We had a problem 

with discretion. 

My pOint is that attorneys will realize that it's a flaw in the system 

if you don't have a discretionary part in your qualifications. You 

can't defend it. We realized the same point with our shotguns. If you 

could qualify to become a correctional officer now as of July 1981, you 

coul d qual ify to become a pol ice offi cere A correcti onal offi cer was 

anybody who had custody of prisoners whether it was at the county level 

or the state level. No distinction between state department of 

correct'j ons and the sherHf' s personnel was made. They get all the 

benefits, salary incentives and everything else. But we had to qualify 

9,000 of them in about 6 months. We ran them through the same program 

and it took us 2 years to realize that we had them all qualified with 

handguns and correctional officers seldom, if ever, use hondguns. 

They're up in the tower and use a rifl e or shotgun. I say that because 
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that was a flaw in our system. We kind of fell flat on our face. We 

never qualified them until 2 years later with the weapons they were 

going to use, which were the job related ones. 

So, in all this, I think attorneys are going to make tremendous progress 

and they are going to bring expert witnesses on training. Training will 

now require tremendous use of role playing, tremendous use of 

simulations, better substantive content, more va1idity in testing. 

In one training academy when they had the test on defensive tactics, 

they had 15 different scenari os that they tel1 these students they're 

goi ng to have to handl e. The students are brought in one by one into a 

room. There are mats on the floor. There are 3 judges. They are told 

they're going face these particular scenarios: taking an unwilling 

person out of a car; disarming somebody with a weapon; etc. They're 

told to go through with it. You almost expect somebody to bring up a 

card, you know, "degree of difficulty 3.5," or something like that. 

They're scored and they are vi deotaped for two reasons. The vi deotape 

will be able to tell the student the mistakes he or she is making and 

the video tape is a record. That's part of their record keeping system, 

to show that they di d trai n the person in the proper use of defens; ve 

tactics, or handcuffing techniques. You say that's going to an extreme. 

Well, if it's the insurance they need to protect themselves, I say more 

power to them. It's a good training technique and all they are doing is 

storing the tape as a record. We're going to see a lot more of that. 

We're going to have to build our curricula on job-task analyses which in 

turn becomes the curr; cul urn. We're then goi ng to have instructors' 

gui des and student manuals and we're go; ng to have performance-based 
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training. (I hear this state is using performance-based training. 

Congratulations on it.) We need a type of bar exam for police officers 

to be able to say that they all know a certain minimum amount. And 

those are thi ngs attorneys are goi ng to try to peck away at. The 

attorneys will realize that after a while, and we are vulnerable. 

I heard somethi ng new the other day and want to share it you. You I ve 

heard of "TAC II teams and II SWAT II teams. Somebody has come up wi th 

something new, itls called a SPLAT team: Special f.latoon .!:.acking ~ny 

Irai ni ng. You can probably pi ck such a group in your department. I 

want to share with you a letter received by the Commission on Standards 

and Training. It is addressed to "He/She. II This letter is an actual 

letter we received from a gentleman who wanted to become a police 

officer. This letter is to find out, and 1111 read phonetically since 

he has very creative spelling, "this letter is to find out if I can 

become a pol iceman with thi s record. Pl ease send thi s record back to 

me. Joseph R. Kelly. 11m going to Plam Beach Jr. College. My major is 

criminal justice. I donlt want to prepare myself to get into the FBI," 

(You can just picture Judge Webster breathing a sigh of relief), "I 

can't get the job because live got this record. 11m now applying for a 

job as a policeman in the City of South Bay." Now, with all the LEAA 

studi es you thi nk they woul d have come up with the one perfect means of 

identifying future police officers or people to work in the criminal 

justice system. They never did it. For all the millions theylve spent, 

Joseph R. Kelly came along and gave us the key to the identification of 

the proper people who should be criminal justice employees. And here it 

is. "Il m a Libra born under the scales of justice." (If only we just 

recruited Libras.) "I love law enforcement. 11m 26 years old. I have 
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an horneable (sic) discharge from the US Army." "Joseph R. Kellyll And 

to it he attached his record. An actual letter. And to show his 

honesty he comments on each conviction whether it was a lie or whether 

it was true. True, lies, true, true, lie, 1ie, true, true, true, true, 

lie, true, lie, lie, lie, etc. And he says, "I'm going to become a 

policeman, I'm a Libra" (so we don't know where Joe Kelly is). He says, 

"1'01 going to stay in some type of law in college." 

Let's look at the way we put people into the system. The old way was no 

structure, no rationale; we concentrated on OJT. H~re are the keys to 

the car, take off, you're a police officer. And that was it. We didn't 

really do relevant training. We did training maybe, but it wasn't that 

relevant. When I was Director of Public Safety for South Bend I asked 

one of the captai ns in charge of juvenil e servi ces, about hi s recent 

training. He replied, "Really good training, it was in aircraft 

hijacking." That would have been good if we had an airport. He was in 

charge of juveniles. Maybe we were expecting a rash of hijacking by 

juveni 1 es. That woul d justify thi s, but it was just a gimmi ck. Hank 

wanted a vacation. The Chief said, "Here's free training from the 

government (this was in 1973 or 74). We'll send him off to an aircraft 

hijacking class." No degree of relevance to the job he was doing. 

We're going to talk about what I call a systemic approach to selection 

and training. I'm going to say that if you want to make the best 

decision about a person, you have to take a systemic approach. You have 

to put together a system. There's nothing new with this system; all I 

can offer you is the encouragement to treat it as a system, because 

we're doing much of it already--if not all of it. 
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Fi rst, you select by the way you recruit, you select by where you 

recruit, you select by who does your recruiting. If you don't recruit 

in minority areas, if you don't recruit on college campuses, or if the 

people who do your recruiting want a mediocre police department, you are 

then in reality, de-selecting. Okay, so the first step is to examine 

your recruiting approach. 

The second thing in your initial selection is, as Emory mentioned, 

background investigations. To get the best people into the system, do a 

thorough background investigation. 

Thirdly, spend a little more time on psychological screening. Not every 

agency does it. But in the case of Hild vs. Bruner, an award was given 

against a New Jersey city because of a failure to give psychological 

tests to prospective officers. The plaintiff's expert witnesses 

testified that such tests should have been given since they have been 

used widely since 1975. If you're going to use a psychological 

evaluation, don't just give the test and send it away to some company to 

have a computer score it, because it's very difficult to get the 

computer into court to testify as to why they made certai n 

recommendations. If you're going to get a psychologist to give the test 

make sure that he or she has a face-to-face interview with the 

applicant. If you're going to get a psychologist, get one with a little 

bit of backbone. If a psychologist says I just interviewed 100 

applicants for your department and they're all "fantastic" or they all 

"pass," then he or she is not helping you. Get a psychologist who wfll 

go into court and defend the selection made. 

86 

I 
I 
I 
I 
I 
I 
I 
I 
'I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Probably one of the best people doing psychological evaluations is Mike 

Roberts aut of San Jose. Mike has 14 years of experience, 14 years of 

data. Other psychologists who work for San Jose have done a 

longitudinal study comparing Mike Roberts' psychological evaluation of 

applicants with their academy, the field training officer program, with 

their probationary period, with their job performance and with citizen 

complaints. Mike's recommendations are grades, an A, B, C or D. He 

doesn I t gi ve the packet back. If he gi ves you the packet you in turn 

can be asked, "Well, you had all the i nformati on, why di d you interpret 

it that way?" If you rely completely on Mike it says two things, a) you 

have to hire him to come back to defend you, and b) you've got the best 

hired gun around to defend you. He has to come in and explain it, and 

he's done it in courts and he has a tremendous record. So, 

psychological evaluation and psychological services are things that have 

been accepted to the degree that they are almost impossible to omit. 

You would not think of not having firearm qualifications; you wouldn't 

think now of not having basic tra"ining; we're at the point where you 

should not think of not having psychological evaluations. That's the 

point we've reached. And that's going to go for corrections, probation, 

and parole. 

I'm on the Board of Governors of a group that is starting to certify 

child protection service workers. ~Jith all the concern about child 

sexual abuse at day care centers, they're starting to certify the staff 

people. They're starting to require background checks and they're 

starting to require psychological evaluations. Who would be more 

fi tti ng than people who work wi th chi 1 dren, gi ven the extent of the 

problem, to have some psychological evaluations? And it1s the same for 

police and corrections. 
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There was an awa rd aga ins t the ci ty in Bons ignore vs. the Ci ty of New 

York. An offi cer had some probl ems, and was pl aced on thei r "rubber 

gun" squad or the "bow and arrow" squad. They took the gun away from 

the officer because he had some problems--could be drinking, could be 

drugs, coul d be depressi on or somethi ng. They sent him to see the 

"shrink." It's kind of interesting that, at the same time, they had a 

policy requiring off duty officers to carry guns. They took away his 

servi ce revol ver and they never thought about the off duty weapon wi th 

which he shot his wife and then killed himself. 

The wife survived and sued. She won on the fact that they had 

psychol ogi cal servi ces but they were treated negati vely by the 

department. So the two cases indicate that the courts are encouraging 

psychological testing. Remember, a psychological evaluation gives you 

an idea at a poi nt in time (1 et' s say in July 1985) as to whether a 

person is suited for law enforcement at that time. There is no 

predictive factor which says that the person who is perfectly qualified 

psychologically will be qualified five years from now. 

After three shootings, being beaten up once, having a marriage end in 

divorce, and additional financial problems, now, five years later, you 

can't defend yourself by saying, "Mike Roberts said he was an A, you 

know, best qualified." You have to have the accompanying psychological 

services. They almost go hand in hand. And that's expensive. But you 

can afford it. "If you think training is expensive, try ignorance." 

Fourth step: The academy. The academy is a selection factor. There 

used to be a time when, if you got into the academy, you started 
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counting the months until your retirement. There was that attitude. 

There was a six month academy and when you finished the academy, in 19 

1/2 years you could retire, because some agencies use to swear people in 

when they went into the academy. 

What we have to do is to try to create some hurdles; to create a "rite 

of passage"; to have different screeni ng factors to keep gi vi ng us 

indications as to the people who should be screened out, or the people 

we want to keep, if you want to look at it ina pos i ti ve sense. The 

quality of training in the academy is of prime importance; I know from 

my experience since I had 46 training centers around the state of 

Florida, with 1,300 instructors certified in different areas. There was 

a tremendous range, from the Southeast Florida Criminal Justice 

Institute, which I think is certainly one of the best around, to a "mom­

and-pop" operation that I didn't even want to talk about. A wide 

variety of quality. But the training has to be seen as a selection 

factor and we have to tremendously increase the emphasis on the quality 

of training. We will not get away with any less in the future. 

The fifth step is the f:.ield Training Qfficer Program. Now, in the 

academy you have a student--trainer ratio of 30:1 let's say; in the FTO 

period you have 1:1. I think that's important. In the academy, when 

you grade people you end up in many cases with a pen and paper type of 

score, although hopefully there are some role playing or simulations 

where a person is graded on profi ci ency. But in the FTO program, 

remember that 100 percent of it is job related. A person is being 

evaluated on "x" number of characteristics daily. 
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\Je used to assign a young rookie to a veteran. The veteran would say 

two thi ngs to the young rook i e as soon as he sat in the car for the 

first time, "You drive" and "Forget everything you learned in the 

academy; I'll teach you what it means to be a cop." I thi nk the 

atti tude of the FTO has to be not, "forget everythi ng you 1 earned in the 

academy," but, "11m going to teach you how to use everything you learned 

in the academy in order to become a good pol ice offi cer. " The FTO is a 

trainer--a Field Training Officer. 

The sixth step is the proper use of the probati onary peri od. Now the 

supervisor has to see his responsibility as trainer. That supervisor 

just doesn't sit there and take notes. That supervisor has a 

responsibility to say, "I backed you up on this call. I think you did 

an excellent job, but I would just suggest that you do this a little bit 

di fferently or you say thi s or you try that approach. II That supervi sor 

is now in a training mode in a ratio of 1:8 or 1:9 or 1:5. My pOint is 

that training is continuous. 

There are different forms of trai ni ng: the academy, the FTO and the 

proper use of the probati onary per; ode There are the academy 

instructors, the FTO and the supervisors. The really final recruit 

selection decision is made at the end of the probationary period. That 

is where you take the information given you from the six different 

steps, the evaluations, the records and everything else cnd you then 

make the major decision as to whether that person should become a police 

officer or correctional officer. Although the FTO is not part of that 

decision, to my knowledge, I think he certainly should be. 
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I'll say this also, if you have a good FTO program and if you feel that 

one of the problems you have is wi th superv; sors, real i ze that if you 

have a good FTO that person is good at supervi sing one person. It's a 

one to one ratio. A good FTO may be an ideal candidate for supervisor. 

Why not try thi s: If you can identify a good supervi sor, start an FTO 

program for sergeants in whi ch new sergeants are pai red with 

experienced, qualified, well-trained (if they exist) sergeants. Have 

them evaluated over a two or three week period. Now if you go to court 

you can say you had some training, job related and better than what we 

have now, little or no pre-promotional or post-promotional training. 

It would be embarrassing to ask how many have had pre-promotional 

tra; ni ng as supervi sors or how many have had post-promoti ona 1 trai n; ng 

as supervisors. It's almost nonexistent. Yet if you ask chiefs of 

police to identify the major problem, it is supervisors. When we talk 

about vicarious liability, we talk about the chain of evidence leading 

to your office. Do you realize that if the supervisor were doing his or 

her job in most cases the liability would not get past that person. If 

you had perfect supervisors how many lawsuits could reach your office? 

We've identified the problem as a problem of supervision--but we've done 

that for years. I was able, through the Police Executive Institute, to 

talk with hundreds of law enforcement executives around the country. 

They easily identified supervision as their biggest problem. So, what 

have we done about this problem? Nothing! Basically nothing! And we 

still complain about the problem. And we still promote new people to be 

sergeants and we still don't have pre-promotional training and we have 

91 



very little, if any, post-promotional training. Think of it this way, 

the only trai ni ng that those new sergeants get is based upon thei r 

perception of the sergeants who were over them, and how they gcted. We 

admit that they're inadequate for the most part and yet we continue to 

allow our supervisors to be trained inadequately, negligently, by people 

who were never trained themselves. It's just illogical! 

I would say very strongly, if you were to determine an approach, if you 

were to go back to your agency next week, I woul d say do everythi ng 

possible to decide that 1985 ;s going to be the year, and possibly for 

the first time in the history of your agency or American law 

enforcement, or corrections, you are going to put all your energy in to 

trying to train your supervisors properly. For one year just 

concentrate on the training of your supervisors. Then you'll be 

tackling the problem. Then you'll be making some progress. 

I I ve had the opportuni ty to present workshops and courses to 

supervisors. When you really layout what supervisory negligence means, 

you start to wake up some people, surprise them. I've had chiefs say, 

"I've got this sergeant saying I'm not going to work with this drunk. 

This guy is a drunk." Well, he didn't become an alcoholic in the past 

week. He became an alcoholic over a period of time. It was something 

that the sergeant knew about. Now, when he learns how he's responsible, 

"knew or shoul d have known," he reacts accordi ngly. Now the chi ef has 

been told or, the chain of command has been told this guy has a problem 

with drinking. "I don't want him on my shift because I could get into 

trouble." When they start to see that, you'd be surprised what dynamos 

you may have as supervisors. So if there was one thing you could make 

an investment in, it would be supervisory training. 
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There is a step I would add on to the end of that, maybe in conjunction 

with it. I think that the profession at some point may have to say that 

the fi rst bJO years of a 1 aw enforcement career may be based on a 

temporary certification. That may sound revolutionary, but we're 

talking about taking a person into a profession where that person has 

power of life or death over somebody else. I would think that for the 

first two year~, even though there is a probationary period, the 

profession needs to have a temporary certification, to have one more 

hurdl e to keep the person work i n9 at a different 1 evel, to make them 

more conscious of putting out over a longer period of time. The problem 

in the past was that we didn't challenge people. I think this may be 

one way of doing it. 

Finally, in the time remaining I would like to talk about what I call a 

"quality circle." I would define a quality circle as a combination of 

policies, training, and discipline so integrated that each follows, 

supports, improves the other while indicating changes necessary to 

improve the overall process. Now, what do I mean by that? Remember, 

how we spelled "relief," when I said policy, training, supervision, 

discipline, and evaluation. The first step, direction, requires 

leadership from the top. The impetus; starts with the executives, the 

impetus starts with policy. You have to have policy, and you have to 

have executive support, standards, goals, policy, leadership, and what I 

call executive development to perpetuate this attitude in your agency. 

The first step is the formation of policy, but it doesn't stop there. 

They did a study of the New York City Police Department one year and it 

asked how many pi eces of paper are issued to every offi cer a year. In 

one year, in one precinct that they studied, it was 1,600 pages of 
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memos, policies, and procedures, from IIManhattan North,1I the 

IIComm;ssioner's Office,1I and the personnel office; there were 1,600 

pages put into an officer's mail box, including a new policy and 

procedures manual. If you worked that into roll call training, you 

woul d gi ve out and comment on ei ght pages a day. There's no way they 

coul d cover ei ght pages a day. The New York Ci ty Pol i ce Department and 

their brass may have felt good about saying, II Well , we took care of 

that, we have all of these pol icy and procedures out. II They only took 

one step. 

The next step, the active phase, is the maintenance of the quality 

circle. That requires supervision, training, and management and 

supervisory training, monitoring of the courses, data collection, and 

record keeping. The name of the game now is record keeping. You cover 

yourself in paper but it has to be specific. 

Finally, reactively, after you've done the training, is the question of 

evaluation, accreditation, certification, job analysis and re-analysis, 

and discipline. If you go into court and say, IIWe have a policy against 

the use of saps or blackjacks,1I or IIWe have a policy on the use of flash 

lights, we do issue a kelight to our officers, we do have records here, 

that every officer in the department who is issued one has been trained 

for eight hours by John Peters from National Defense Institute and here 

is the book we used, published by the National Defense Institute; here's 

the book and here's the 1 esson pl an. II Then they say, IIWell, in the fi ve 

years that you've had this training, how many officers have been 

disciplined for improper use. You may say, IITen of them have had 

complaints filed against them but they have all been unfounded or they 
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haven1t gone any further.1I The fact that you don1t have a disciplinary 

record that is somewhat consistent with your training and policy may 

negate the good of the first two. Your discipline has to be consistent 

with your policy and training. If they find out that the informal 

policy in the department is to wink at this even though you have this 

training and this policy, you1re going to be liable. 

For exampl e, there was a study on the use of deadly force done by LEAA 

in its waning years. When they looked at the policies on deadly force, 

they found out that, in agenci es across the country, the peopl e who 

determined the effective policy in the departments were Sergeants! When 

they looked to the officers to find out what the policy was, it was what 

the sergeants sai d or di dn I t say, If the sergeants sai d, IIAnother 

stupid policy from up above ll and they read it to the officers in ways 

which indicated that wasn1t the way to do business on the streets, the 

effective policy was what the sergeants said and not what the formal 

policy is. Obviously in Richmond, California, those officers l 

supervisors somehow indicated certain policies were not going to 

interfere with the actions of the IICowboys.1I 

Last year in Chicago an officer by the name of Durell Brandon, 35 years 

01 d, was acci dentally shot by her partner as she grappl ed with a drug 

suspect whil e tryi ng to make an arrest. Her backup offi cer coul d not 

get into the apartment because there was a burgl ary gate there, so he 

shot through the gate and accidentally killed her. Five or six days 

later, Officer Fred Eckels was shot by a suspect in a raid. The Chicago 

Tribune interviewed members of this unit and asked, IIWhat do you blame 

the deaths on?1I Answer: IIInadequate training. The department has told 
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us that in these particular assignments it is nine times more likely 

that we wi 11 be shot at, and we haven I t had any speci al trai ni ng. II 

That's what the officers said to the Chicago Tribune. 

When they interviewed the supervisor, Lieutenant Williams, he said 

tra; n; ng is important, but lIoffi cers get experti se stri ctly by 

conducting raids. live made about 100 raids and when I started, no one 

told me how to do it. In my opinion you learn the techniques by doing, 

and then you I )~e sti 11 prone to make m; stakes. II 

When the chi ef heard thi s, what di d he do? Well, he sai d, lIyou can It 

stick to gu'idelines, if you did you'd be lost. You have to play it by 

ear. II Now, there is the policymaker for the department saying, "You 

can't stick to guidelines, and by the way folks, I'm the person who 

makes the guidelines. You can't stick to the guidelines I make, you 

have to play it by ear." Now, I point out to you that you'd better 

believe that there are going to be lawsuits coming from the surviving 

family members against the department for negligent training. 

To make it even easier, since then, the department has required two 

weeks of training for all their narcotics officers. Why? Because it's 

so dangerous. It's a special activity and these people have to be 

trained. The department's action almost makes the case for the 

lawsuits. And that's a question of doing it at the right time. You 

might not have had a lawsuit for a long period of time. But you never 

know when the acti on of some offi cer under you is go; ng to generate a 

seri es of events that wi 1 1 end up ina 1 aw sui t and wi 1 1 end up wi th 

your job being in jeopardy because of something you knew or should have 
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known, training you should have given, some faulty direction or some 

failure to direct. Failure to direct, that is the direction and policy 

phase. Failure to train and failure to supervise is the maintenance 

stage. Failure to discipline is the assessment stage. That's the 

Quality Circle. 

Let's talk about a program that you can start next Monday. What steps 

would you take if YDU wanted to protect yourself better from liability? 

The first thing is be knowledgeable, stay informed, keep abreast of the 

literature. If you don't read the professional journals, Police Chief 

magazine, Law Enforcement News, Training Aids Digest, Crime Control 

Digest; if you don't pump information into your data center~ you're not 

going to be able to keep up with all the things that are going on. The 

very fact that you are here for two days means you're tryi ng to become 

more knowledgeable or let settle the knowledge that you have, or confirm 

or reaffi rm. The fi rst step is to be knowl edgeab 1 e and keep up wi th 

what's going on. 

Secondly, identify the area of greatest concern for liability. What is 

it your people do that is going to offer the greatest concern, the 

greatest problem, the greatest potential for liability. They carry guns 

that can kill people, they administer first aid (that's another 

problem), they take people into custody, they transport people, they 

work as police officers off-duty, they supervise people and, another big 

potential area for lawsuits, they drive a car. 

A word on that. We train people in the use of firearms because they are 

dangerous and lethal weapons. There are more officers killed and 

injured every year, and there are more citizens killed and injured every 
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year by the use of a lethal weapon called a car than there are by a 

handgun. We do not certify people in the use of the car. We take a 

person out of the academy, we give them something we call defensive 

dri vi ng and the fi rst day on the street (and that's if the person has 

gone through the academy by the way before he hits the street--if the 

person is in his first year before he goes into the academy) we may now 

require him on that first day to answer a call, code 3, to go in a high 

speed chase or pursuit without any training whatsoever. The car is the 

lethal weapon and I don't think we've really have taken into 

consideration the impact of that statement. 

In England where they don't have firearm training or driver training in 

the academy, after three years of being a bobby, of walking around, you 

can apply for basic driving. Basic driving is a five-week course. 

After two years of driving you can then apply for intermediate driving 

which is two weeks, and eventually work your way up to advanced driving 

which is three weeks. A total of ten weeks to show somebody how to 

drive their way. And, by the way, there is only one way. They all 

paint out of the same bucket, they all study out of the same book. 

The law enforcement profession publishes a book on how to drive a car 

and how to drive a motorcycle. You can go from one agency to another 

and they all dri 'ole the same way. Ni nety-ni ne percent of thei r cars are 

standard transmission. They drive them beautifully. They are well 

trained. And the expense that they put into it! We are never going to 

get that far but I'm just saying that there's an example of the 

investment other countries may make in a particular highly critical 

area. 
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So we've identified the areas of liability. The next step is to take 

our policies and compare them with these critical areas and say: Do 

these policies protect us? Do they say what I want them to say as far 

as the conduct and the standard of care that I want our offi cers to 

exercise? If your policy at this point says you can sti"il shoot a 

fleeing felon and you're looking at the liability that is developing as 

a resul t of off; cers shooti ng at fl eei ng felons, or peopl e they thi nk 

are fleeing felons, I would think you would take the step of changing 

that policy. Review the standards of care. How do you find out the 

standards of care? Remember a tort ; s a duty owed, accord; n9 to the 

standards of care, injury or loss resulting from your failure to meet 

that standard of care. So look at the standards of care. They are 

recognized, approved performance levels. 

Unfortunately, we have to look mostly to lawsuits and judgments to find 

out what the standards of care are. We can review the literature, the 

training books, and the publications to get a pretty good idea of the 

standards of care. We can also look at our state statutes. 

At this point, I would like to distinguish between an emergency 5tandard 

of care and an ordinary standard of care. In an emergency you are not 

going to be held to a lower standard of care, but they'll give you more 

credit and they'll be more understanding of what you do in an emergency 

situation you can control. If you have to respond to a barri caded 

subject, it's different than if you are going to organize a stakeout. 

In a stakeout you can determine that, "we're going to do it tonight, at 

this place, with these people, and have this number of hours to try to 

do this.1I With a barricaded subject, it is more of an emergency that is 
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beyond your control; therefore, they will let you get by with a little 

bit less planning because you have to react to an emergency. When you 

control everythi ng, your 1 i abil ity goes up a lot faster because the 

responsibility is on you to control those factors, to plan appropriately 

to have your people in some type of vest, to have the proper weapons, to 

have proper communications. You control it. 

The fifth step, now that you've identified the standards of care, is to 

obtain the services of a dependable legal counsel--one that you can 

trust. Make sure you have legal input. Many of you may be hamstrung by 

the fact that your legal input could be a city attorney who was working 

on zoning yesterday and has problems with curb cuts tomorrow and 

negotiating a contract with the people who pick up trash and garbage. I 

woul d even suggest hi ri ng somebody as a consul tant to revi ew your 

policies, somebody who is familiar with the way they should be written, 

who is an expert on police policy or correctional policy. I would 

prefer to have Emory Plitt look over my policies if I could as opposed 

to a city attorney who only functions as a advisor to the police 

department four hours a week or ten hours a week. So get the input of 

appropriate counsel. 

Once you've done that, train your people accordingly. You have new 

policies, you've written them, you've issued them; now train your 

people. You've moved from the proactive stage to the active stage. 

We're talking about training your personnel, so be very careful. There 

is a case in your handouts, Sanger vs. Woodlake Park, which revolves 

around an officer who captured a prisoner, a burglar, spread-eagled him 

on the ground, and put a shot gun to his neck while he tried to handcuff 
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him. While the man lay there, the shotgun went off and he was killed. 

Hi s survi vors sued the ci ty. Woodl and sai d, "We di dn I t trai n thi s 

offi cer, he was trained at the regi ona 1 academy. II So they went to the 

regional academy: "Do you train your officers to use a shotgun?" 

"Nope. Not at all," Back to the officer: "Did you learn this at the 

academy?" "Yeah, they showed a fi 1 m. " Back to the academy: "Well, the 

state doesnlt require us to certify people to use a shotgun so we don't. 

We had a film on crime prevention. In it the officer arrested a burglar 

and he had him spread-eagled on the ground. And guess what? He put the 

shotgun to hi s head and he handcuffed him and 1 ed him a\oJay." 

So thi s off; cer had 1 earned improper procedure from a fi 1m on crime 

prevention which may end up making that academy liable for negligent 

training because they didn't say: "Don't do this!1l I'm really happi to 

see how the Tampa, Florida) Police Department which~ makes its own video 

tapes, handles these situations. Anytime there are improper procedures 

shown there are graphi cs runni n9 along the bottom of the TV screen 

saying, "this is not a proper procedure, do not use it." It protects 

the department. Anytime there is any improper procedure shown on any 

type of audi ovi sua 1, the courts are sayi ng you I d better bri ng out the 

fact that they are improper. 

Document the qual ifi cati ons of your instructors. Don I t a 11 ow someone to 

train because he is available. II" give you an example where a person 

applied for certification as a defensive tactics instructor and firearms 

instructor. We certified him for firearms and not defensive tactics. 

In the Daytona Beach Jr. College they were short one instructor and 

since this person had a great interest in teaching defensive tactics, 
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they let him teach defensive tactics. While showing some different 

hol ds, somebody was thrown the wrong way and parti ally paralyzed. Now 

there is a multimillion dollar law suit underway. When they came to us 

at the P.O.S.T. Commission and said, "What was your decision?" We said 

we reviewed his application and we said he was not qualified. 

Be very careful on the qual i fi cati ons of your instructors. Make sure 

they are updated. Make sure they get some type of ongoi ng trai ni ng so 

they don't go stale. We decided to have an annual workshop in all the 

critical areas, an annual workshop in driver training, defensive 

tactics, first aid or first responder, and firearms. That way we could 

say all of our instructors had the opportunity to attend a two-and-a­

half day workshop on the specific areas they were involved in. 

Be critical of your training methods; require a lesson plan which should 

be followed. We were the repository for all records, employment and 

trai ni ng records, for every pol ice offi cer and every corr'ecti onal 

officer in the State of Florida. Our records were being subpoenaed-­

attendance records and cl asses and courses. We coul d testify that the 

person was there for 36 out of 40 hours. Pl anti ff I S attorneys woul d 

ask, "What were the four hours he missed?" The implication is the 

subject matter we needed for this lawsuit was taught during the four 

hours when this person was absent. 

At times they were requesti ng 1 esson pl ans, 1 esson pl ans coul d then be 

reviewed in court. George Kirkham could say, "That isn't the way to 

teach this." Then we had a situation where an attorney asked whether 

that lesson plan was taught when they went to the basic academY four or 

five years ago. 
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Then they woul d ask how long were the breaks, how long was the 1 unch 

break; and how long were the hourly breaks. Were they 15-20 mi nutes. 

Was it a half an hour for lunch? Was it an hour? What's the thought? 

If the state requires eight hours on this topic they were trying to get 

the training center to admit that they had only given six hours. They 

woul d then say there was negl i gent trai ni ng. That's the game you have 

to start playing. 

Attendance records are so important that they shoul d be done each hour 

and they shoul d be done by the instructor wi th a seati ng chart. I 

couldn't think of a more foolproof system. Maybe there is. We had a 

celebrated case in Hollywood, Florida, where two officers signed up for 

a course and didn't take it. They were then given credit for taking an 

eighty hour supervisors course. They were fired and reinstated and they 

were indicted and then acquitted. But the captain in Hollywood told the 

sergeant to sign his name on the sheet that was passed around once a 

day. The sergeant signed the captai n' s name. The sergeant caul dn' t 

spell too well and the captai n wasn't too smart because 20 strai ght 

times the sergeant misspelled the captain's name. \4hen they found this 

out, the Hollywood newspaper hired a handwriting analyst, and with the 

pub 1 i c record 1 aws they caul d get the attendance sheets. The 

handwri ti ng analyst went over the sheets to prove that it wasn't the 

captain's handwriting. (The fact that it was misspelled helped them a 

bi t.) The 1 awyers are bei ng more and more creat; ve so make sure that 

you keep the proper attendance records. 

Document! Document! Document! We give out certificates. The 

certificates say "successful completion ll which is based on the fact that 

you have criteria for "unsuccessful completion. II If there is no test 
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for something the person has attended how would he successfully complete 

it? You can I t use that certifi cate for anythi ng because there is 

nothing that a person has passed. 

I thi nk there have been some new regul ati ons on retenti on of records. 

From my experi ence with the demands made upon us, s; nce we had been 

asked for records going back five or six years, we just felt we had to 

keep everybody's records until they retired because of the requests made 

upon us. It1s a tremendous burden but we didn't see any way around it. 

I think we would have been hard put at times to meet the demand and not 

look bad, if we hadn't retained the tons of records. Keep everything 

current. 

Make sure that discipline conforms with policy and training. Keep in 

contact with your professional groups. Down in Florida a number of the 

firearms instructors formed their own association and so did instructors 

in some of the other highly critical areas, because they wanted support 

from each other. I thi nk that is a good step and maybe somethi ng that 

groups here in this state might want to consider. 

Finally, make the next year one of civil liability consciousness raising 

in your department. You should try to manage liability and make 1985 a 

year of civil liability consciousness raising. Set goals and objectives 

for the whol e department. Say everybody is goi ng to get two days of 

training; or, one day of training in liability. Maybe just supervisory 

liability for your supervisors, but give them some type of training and 

commit yourself. Give an additional day of training in other high 

liability areas. Maybe just the uniform division, some type of training 

in defensive driving, high speed chases or whatever. 
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I have had occasions where live talked about policy, while doing a 

program just for one agency. I said whatls the policy on the use of 

carrying weapons off duty? Do you have a policy? Half the group would 

say, IINo. 1I 1I0thers would say: IIYes, we do. 1I IINo, we don't. 1I IIYes, we 

do. II You have 50 people from one agency having an argument over whether 

the department has a policy. 

What does that say about the agency? It developed they were all wrong. 

When we dug up the policy, it said that the department had n.o liability 

if you lost your off-duty weapon. In other words if you got into an 

argument and somebody took the weapon away from you the department had 

no liability for that. 

Form task forces to examine practices and procedures in the department 

on an ongoing basis. That task force could continuously write for the 

policies of other departments around the country, just to make sure you 

keep seeing what developments and what changes are taking place. 

Review, in particular, any incident in the high liability area. If you 

have a hi gh speed chase and there is a crash, rev; ew ; t. Look at ; t. 

Examine it. Learn from it. Brief the people involved. When did the 

supervi sor come on the ai r? When di d the supervi sors take control of 

it? How many cars were in the chase? One department, Huntington Beach, 

has a liability investigator. Every time they determine there is an 

incident where there is potential liability this investigator, who is a 

full-time police officer, starts gathering statements and gathering 

information. So if down the road a lawsuit is filed they are in a 

better position to defend against it. 
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Let me close on an area which I think is getting more and more 

attention--and should be. High speed chases. This is from an article 

in the Miami Herald datelined Hollywood, Florida. It shows the 

as i ni ni ty--that' s the only way you can character; ze i t--of some of our 

police activities. 

"A 17-year old boy took off in a yellow school bus, waved good-bye 
to his mother and sped away on an expressway joyride and banged up 
20 police cruisers and injured 3 police officers. The chase lasted 
30 minutes and 20 miles. It ended at a Hollywood restaurant 
seconds after the bus windshield was riddled by police bullets and 
a tire that was shot fiat. 

The 17 year-old took his mother's school bus at 10 o'clock one 
night, waved to her and took off. He headed eastward on the 
airport expressway and north on the interstate as a fleet of 
cruisers from the Florida Highway Patrol, Metro Dade, North Miami, 
Miami Springs, Highland Gardens, and Virginia Gardens Police 
Departments joined in pursuit. They crashed through a road block 
made of police cruisers, disabling one. He forced another off the 
road and finally at the end a trooper fired at least three or four 
shots at the bus, three windows were shot out, a tire was shot out, 
and there were bullet holes in the right front door. 

I mean it wasn't as if he had stolen a car that was hard to distinguish-­

it was a yellow school bus, his mother's yellow school bus. It had a 

number on it and everythi ng el se. I mean how many school buses do we 

run into at 10:00 at night. Eight departments. Twenty some odd police 

cruisers. This is two years ago, March 30, 1983. 

They did a study on high speed chases in the West coast. Let me share 

this with you because it has some good news and some bad news. Eight 

different departments--California Highway Patrol, a number of sheriff's 

departments, a number of muni ci pal pol ice departments of rather 1 arge 

size but not the LAPD or LA Sheriff's. They studied 683 chases. That's 

our data base and here's the data that they got. Thi rty percent ended 
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in crashes--three out of ten. Eleven percent ended in injuries, one 

percent in death. Seventy percent of the i njur; es were the passengers 

or the drivers. Of the other 30 percent, 15 percent were officers and 

15 percent were bystanders. Fifteen percent. Twenty-three percent of 

the injuries were fatalities. There were shots fired in 21 cases. 

Three people were shot to death--all passengers of the pursued vehicles. 

(Not too good at hitting the drivers.) The name of the game, I guess, 

is to hit the driver. In sixteen cases, police rammed the car; in 52 

cases they used forci b 1 e methods. They apprehended 97 percent of the 

drivers. Four percent of the vehicles in this state are motorcycles yet 

30 percent of the pursuits were motorcycles. We're getting a picture of 

who runs. And weill tell you why. Who does run and why? 

The greatest percent of the cases were traffic violations 3 PM to 3 AM. 

Rush hour as often as not. So we now have high speed chases for traffic 

violations 50 percent of the time during rush hour. It lasts one mile, 

two minutes and involves two police cars. The driver is male, average 

age 20 years 01 d, 39 percent are under the i nfl uence of drugs or 

alcohol. Of those who did flee and were caught, 130 were for drunk 

driving or drugs; 84, one out of nine I guess it is, were driving stolen 

cars. Seventy-four were wanted for a serious crime or fear of capture 

for a serious crime. That's another 10 percent. Forty-six ran because 

they had faster cars, thi rteen percent because they were afrai d of 

police, seven were mentally disturbed, seven liked the thrill of the 

chase, five didn't like police, and one because he was driving in the 

nude. 
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In an accompanyi ng LAPD study the fi gures were just about the same. 

They were not a part of the study, but they di done independently. I'm 

just saying that there is a glaring deficiency or inability to do the 

type of training and that is what we should recognize. What I've said 

in the last half hour or 45 minutes that's something you could start 

working on. 

There should be an article in the booklet on the Quality Circle. So you 

can take those steps and just run through them--add to them too. Those 

are just some preliminary steps you can take. The selection and 

training you can do to front-end load better people into the system. I 

really feel that this is another management challenge. But if you don't 

run it, it's going to run you. It has run chiefs out of office, and it 

has run other people into the doctor's office because of stress and 

everything else. The cost even if there is no judgment is astronomical 

if you just have to allocate your agency's time and resources in filling 

out paper and defending yourselves. There are many hidden costs that we 

really shouldn't have to pay. 

Thank you. 
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Jim Hague 

Good morning. In our first hour this morning welre going to have a 

presentation by Steve W. Bricker who is a well known plaintiff's 

attorney here in Richmond. Steven W. Bricker is currently with the law 

firm of Bremner, Baber & Janus. He has been with them about two years. 

Prior to that he was in private practice since 1978. Prior to that, in 

fact when I fi rst met Steve in another workshop, he was wi th the ACLU 

for four years. His speciality areas have been juvenile rights, 

prisoner's rights, other complex plaintiff civil litigation, medical 

mal practi ce, ci vil Y'; ghts and products 1 i abi 1 i ty. He currently serves 

as the chairman of the Richmond Community Services Board which many of 

you from Richmond know is responsible for Mental Health, Mental 

Retardation, and Substance Abuse. He holds a JD from the University of 

Virginia. He has written a number of articles particularly around the 

area of family law and juvenile rights. He's going to make a 

presentation and I know he would like to get some questions from you. 

With no further ado. Steve. 

Stephen W. Bricker 

I appreciate the invitation to appear before you and lid like to just 

preface my comments by saying that I look upon myself in this workshop 

as really a resource for you. I have worked with folks involved with 

law enforcement with some frequency, usually not in a cooperative 

manner--generally in an adversary manner, but in this workshop I wish 

you waul d look on me as a resource and perhaps there are lots of 
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questions you might have. If at any point anybody has a question, don't 

hesitate to raise your hand or interrupt. Because 11m really not part 

of your industry, I don I t know parti cul arly what questi ons you want 

answered and what particular items you want me to focus on. So what 11m 

going to do is give a relatively short (and hearing that from a lawyer 

you know when a 1 awyer says it I S a short i ntroducti on, stand back and 

take a seat), but a relatively short introduction and then I would just 

like to open it up to questions from you. 

My topic is a plaintiff's perspective. 11m not a plaintiff so I can't 

give you that, but I frequently represent plaintiffs and I can give you 

my perspective which is a very personal one of the plaintiff's 

perspective in this kind of litigation. I guess I11Y perspective has 

changed substantially over the years and 1111 be very candid with you 

that I was one of those wi 1 d eyed ideal is ts at one poi nt and I s ti 11 

hope you think I have a good deal of idealism left. I think I11Y 

perspective has matured and changed over the years. My perspective of 

litigation quite honestly right now is that there is nothing different 

about suing a law enforcement agency or a correctional agency than there 

is about suing anybody else. It's a law suit and most frequently it's a 

law suit where somebody has been injured and I11Y job is essentially 

two-fold. 

Half of this job you never see; sometimes if the job isn't done you may 

see it. The first job is to screen cases. This is what a substantial 

part of what somebody who has a practice like mine does. For every case 
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that I bring there are probably five people who contact me who say that 

they've got a law suit, a police officer or correctional officer has hit 

them over the head or they have got hurt in some fashi on and want to 

sue. 

What I do first is sit down with the client, review the case, see what 

facts the client has 1 challenge the credibility of the client, see what 

supports the client's story, and give it a ballpark assessment. After 

meeting with the client for only 20 minutes, 30 minutes, 40 minutes, I 

ask myself if this case is one I would want to take further, because 

just as in your work, I am testing credibility. 

Whether I am bei ng 1 i ed to or not is a 1 arge part of what I have to 

figure out. Is this a client whose story makes sense? If it looks like 

the client has got something then I take it further. I talk to other 

witnesses, perhaps seek record. A lot of cases I handle personally in 

the law enforcement area deal with medical problems, particularly out of 

corrections. There are two practical reasons for it. 

One, the level of health care in prisons and jails is pretty dismal 

generally. A lot of people get hurt so a lot of people need me--there 

is just more work there. It's also better because correctional officers 

do a worse job than police officers, so in my perspective it's a little 

bit easier. 

After I do an initial screening, I go and get the records and do a 

further review. If at that point I think the client has a case, that's 
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when I file suit. But again, only one out of five, one out of ten 

clients who call me actually get to trial or get to suit. A lot of 

those cases you never see. This may sound somewhat self-serving to you, 

but if you have good lawyers representing plaintiffs you are better off 

because the good lawyers will screen out the dogs, and you will not have 

to deal with all those harassment suits. 11m sure that if youlve been 

sued personally or worl<ed in this area for your individual agency 

there I s a type of suit that you see with some frequency that I s just 

absurd. There's just no merit to it. 

Let me just ask here, how many of the folks in the audience have 

persona lly been sued over your profess i ona 1 duti es? Have been 

personally named--I don't mean your spouse suing you--but a good number. 

How many have never had any professional involvement in a civil law 

suit? That is youlve never been sued by somebody or youlve never been 

assigned to a case that involved some kind of civil aspect. Is there 

anybody who I s never personally had any profess i ona 1 i nvol vement ina 

ci vi 1 1 aw suit? ~laybe a dozen. From your experi ences maybe that I s why 

youlre attending. 

live assumed that youlve had a good deal of experience dealing with 

litigation. By the nature of incarceration, prisoners are fairly 

powerless in terms Of their position so you get a very high volume of 

law suits being filed and a very high volume of essentially frivolous 

law suits. So the more good plaintiff's lawyers that get involved to 

some extent makes the whole litigation process more professional, and 

the cases that deserve to be 1 i ti gated are the ones in fact that get 

litigated. 
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When a case comes in to me, one of the things live got to do, assuming 

there is a case just factually that somebody got injured, is to 

determine that on a factual basis they shouldn't have been injured 

whether it is because of excessive force or something much more 

accidental. 

The next thing that live got to find ;s a way to get recovery legally. 

One thing you may not be aware of--and let me empha~ize this to you--is 

you have a great deal more protect; an ci vi lly than just about anybody 

else who is being sued civilly today. It is much more difficult to sue 

you than it is to sue a physician. It's much more difficult to sue you 

legally than it is to sue a driver of an automobile in just a standard 

auto accident case. There are more legal hurdles for a plaintiff's 

attorney to get over in your situation than just about any other case. 

Also, if I get over all those legal hurdles and get to the jury, you 

enjoy a great deal more credibility with juries than others. When 11m 

representing an ex-felon or felon who has been injured and my defendant 

is a clean cut blond police officer, and maybe his supervisor, and maybe 

the police agency itself, before the first juror is sworn in I've got 

two or three strikes against me. You enjoy a jury bias in your favor. 

So, bringing these cases is very difficult from the plaintiff's 

perspective. 

Let me just review some of that briefly. There are two ways you can go. 

You can sue under state law or you can sue under federal law. There is 

one big development which is occurring in Virginia under state law which 

you should be aware of. That is what's called the Tort Claims Act. 
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Traditionally, state and local employees have enjoyed what is called 

sovereign immunity which basically means you can't sue the state and you 

can't sue the employees who work for the state. A couple of years ago 

the legislature passed what is called the Tort Claims Act which waives 

the Commonwealth's sovereign immunity and allows suits basically on the 

same bas is as you can sue in an auto acci dent case agai ns t state 

governmental agencies. At the present t"ime that waiver of sovereign 

immunity applies only to state agencies and does not apply to local 

agencies. At this time you can't sue the local police department or the 

county sheriff's office under state law directly. But either this year, 

or next year, or the year after that, that is definitely going to 

change. 

There is a defi n; te move and you can see it over the years in the 

General Assembly, to drop governmenta.l immunity. There is going to be a 

bill in this year's General Assembly session, and it's got a least a 

50/50 chance of passage, to include localities in the Tort Claims Act 

such that local police agencies or correctional agencies could be 

subject to suits as well. The Tort Claims Act opens up only the 

agencies to suit not the individual officers. 

I woul d very strongly suggest to you that's good for me and that's good 

for you. Because ri ght now Iflhat pl ai ntiff' s attorneys are forced to 

do, since we can't sue the sta.te at all except under the new Tort Claims 

Act and we still can't sue the local police agencies directly under 

state law, is sue individuals. There is a way to get around sovereign 

immunity against individuals. 
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There are three except; ons to the doctri ne of soverei gn immuni ty under 

state law when you can sue an individual. One, is gross negligence. 

That is, if the act or the acts that are challenged are not just 

negligence but gross negligence. The best description of that is not 

just a simple screw up but a real big screw up and that's essentially 

what the legal doctrine means. You can sue an individual despite 

sovereign immunity also for what are called ministerial acts and these 

would be things that would require no discretion. That is if you had a 

rul e that sa; d that every time you arrest a suspect you have to read 

them their rights, a line police officer has no discretion in terms of 

whether he reads Miranda rights and that would be a ministerial duty. 

Obviously, questions of use of force would be discretionary. There are 

no absolute procedures to follow when you're using force. Also, 

intentional acts are outside '.lOvere;gn immunity. That most frequently 

occurs in cases of alleged use of excessive force. 

Ri ght now under state 1 aw, pl ai ntiff' s attorneys have to go after the 

individuals. In my mind that is unfair. It hurts me because a jury is 

gOing to be much more sympathetic towards an individual defendant, 

(individual police officer, individual correctional official) than it is 

gOing to be sympathetic towards the state; the jury bias that I confront 

as a plaintiff's attorney is much more difficult. I would suggest it is 

in your interests to expand immunity or expand the excepti ons to the 

immunity so that I can sue the agency directly, because at a minimum it 

is a real inconvenience to be named personally as a defendant in one of 

these cases. I assume that's true even if you have insurance to cover 

it--if your agency has insurance. I assume it's something that's going 

to wear on you and going to affect your job. 
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Most often, most good cases donlt deai with just an individual IS 

failure. Usually itls some kind of instHutional agency failure thatls 

really involved. So why canlt you sue the agency directly? 

The same phenomenon of having to sue individuals substantially exists if 

you sue under federal law, which is the second avenue I have as a 

plaintiffls atto,rney. You can sue for violation of federal 

constitutional rights. This is true both for alleged police abuses as 

we 11 as for the same in the pri son and j ail setti ng. In federal sui ts 

you cannot sue the state or any state agency. You can, however, sue a 

municipal or county agency, but there are a large number of procedural 

and legal hurdles in actually getting judgment. The chances of actual 

recovery against a local agency are, in federal court, fairly difficult. 

So in practical realities, 11m suing individuals again in federal court; 

namely you and your subordinates and superiors. 

Let me say, my initial point to you was that litigation involving you is 

no different than any other 1 iti gati on deal i ng wi th auto acci dents or 

medical malpractice. Let me give you a practical perspective of this. 

In law, a whole realm of civil law suits deal with medical malpractice. 

Dealing with malpractice is called professional negligence. You are 

professionals. Your profession is developing standards of management 

and standards of conduct which it is in effect imposing on its members. 

The trial of a suit against you is virtually identical in many respects 

to the trial of a suit against a physician for medical malpractice. 
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In a great majority of pY'isoner's rights or police misconduct cases that 

I woul d try, one of the fi rs t thi ngs I woul d do woul d be to contact a 

professional in your field or the field that the case involves and get a 

second opi ni on. Or I guess ; n my case a fi rst opi ni on. Is the conduct 

involved in this case unprofessional, unwarranted? Most often, if suit 

is brought, that individual would say yes; otherwise I would not bring 

suit. And that individual is my expert witness who, when the case is 

tried, will testify in my behalf. One of the corner stones to having a 

successful pl ai nti ff' s practi ce is to bri ng good cases. Hopefully you 

bring nothing but good cases but you don't always have perfect judgment 

so there are exceptions. 

I was chatti ng one day wi th a fri end who is an insurance defense 

attorney, and in fact frequently defends civil suits brought against the 

Richmond Police Bureau. I think we had just settled a case so we were 

both in a good mood and talking about our practice; he said, 

IIPlaintiff's practice is the easiest thing in the world. The trick is 

to just get good cases." That's really true. It's particularly true 

when we are dealing with a case from law enforcement because of the 

procedural, legal, and practical hurdles I face in winning. I have got 

to have a very strong case where the conduct that I' m deal i ng wi th 

clearly violates your own standards. 

One of the thi ngs I frequently try to do is ca 11 as adverse wi tnesses 

the officers or employees of the agency that I am in fact suing, and get 

admissions from them that the conduct at issue, whatever it is, just was 

clearly unprofessional. This is using the standards of the agency and 

using overall standards of your profession against you. But the reality 

is that I am merely enforcing what in fact are your own standards. 
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I think your situation is probably very similar to say medical 

malpractice because, as you are aware, physicians for a number of years 

have been up in arms about the frequency of medical malpractice cases. 

That engenders a fair degree of hostility from physicians towards 

lawyers, particularly lawyers who handle plantiff cases. 

When at a social event or something like that I happen to encounter a 

doctor and he says what do you do, and I end up tell i ng him, II Well , I 

sue guys 1 i ke you every now and then. II I usually get a strong reacti on. 

I say, IIReally you've got nothi ng to fear from me because what I'm all 

about in bringing medical malpractice cases is good medicine. I'm 

merely enforcing the standards of your own profession and I'm bring good 

medicine to the court room. 1I 

In bringing a corrections case or bringing a police case, what I'm about 

are good police practices and good correctional practices. I'm merely 
• enforcing, if I'm doing mY job right, what should be done and getting 

compensation for those who have been injured because acceptable 

professional practices weren't used. 

The commonness of law suits against police and correctional folks ;s a 

relatively recent thing. I think right now when somebody is sued very 

often it is viewed very personally; that is, it's something I did wrong 

or something alleged that I did wrong; it's upsetting, you know, kind of 

poi nti ng the fi nger. But I thi nk over time what wi 11 happen is that 

kind of IIpersonalness" in a law suit dealing in your area will diminish. 
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For example, if you or your spouse has a fender bender and you get sued 

civilly, you don't think a whole lot of it. You certainly are worried 

about it somewhat, nobody 1 i kes to get sued, but you don't vi ew it as a 

personal attack. We all have accidents and that's what we have 

insurance for and it's viewed as just pretty much like that's the 

system. My prediction is that a way down the pike, that's what 

governmental litigation including police and correctional practices is 

going to be all about. 

That leads me to another topic which I wanted to cover briefly--

insurance. How many of you in the room have C ier checked to see what 

kind of civil insurance you yourself have or your agency has? Probably 

a quarter of the group here. Probably the most important thing you can 

do is check your insurance. That is going to have more impact upon your 

ci vi 1 1 i abi 1 i ty than anythi ng we coul d teach ina three week semi nar. 

Because that is the best protection you have. 

I do represent a small number of physicians and a small number of folks 

such as yourself and I tell them to get the best insurance they can and 

then do the best job they can and don't worry about law suits. That's 

my advice. If you try to run your life around a law suit that's no way 

to live; that's no way to run a police agency. What you want to do is 

get good insurance, do the best job you can using the best information 

and the best off; cers you can get and 1 et the insurance company and the 

lawyers take care of the law suits. 

Fortunately in Virginia insurance for all public employees is becoming 

much more common. If you're a State employee you have $10 million worth 
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of coverage. Which is probably what you need. A million dollars I 

would say is the minimum coverage which you should have. If you want to 

be secure if you're in a rural area, an area where verdicts are low, you 

may not need more than a million dollars. If you're in Richmond or in a 

metropolitan area where verdicts are rising you probably need in excess 

of a million dollars and $10 million would be a comfortable level of 

coverage. 

If,you're a local employee, what insurance coverage you have is totally 

up to the di screti on of your city or county. If you' re a sheriff' s 

employee, you have the availability of state funds to pay for insurance. 

That is, for a number of years, going back four or five years, the State 

Compensation Board has paid 100 percent of insurance premiums for 

liability coverage for sheriff's departments. It is amazing to me that 

I occasionally find a sheriff's department that is unaware of that and 

has never made a cl aim wi th the Compensati Qn Board to get insurance 

coverage to protect them. 

Your State Sheriff's Association is also active in getting a fair policy 

that's on a group basis so that you can buy into coverage fairly quickly 

and easily. If you work for a police department or a municipal agency 

what coverage you have is likely to be included in a general liability 

policy applicable to all county employees. 

Somebody should check that coverage because there are types of liability 

that pol ice offi cers have that wel fare workers or school bus dri vers 

don't have. You ought to get your Commonwealth's Attorney, your city 

attorney, your county attorney, whoever it is, to review both the limits 
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of your liability policy as well as the breadth of the coverage. 

Occasionally, there are exclusions from general liability polices that 

in fact cover the most frequent inc; dents where you are go; n9 to be 

sued. For example, some policies exclude law enforcement activities all 

together and you may be unaware of that. Also, one thing you should 

always have in a liability insurance policy (which the state's policy 

does not have) is what is called a defense clause. That is where the 

insurance company undertakes the expense of hiring an attorney to defend 

the ci vil act; on. I thi nk, and I hope I don I t offend anybody on thi s, 

but I thi nk you get a much better defense if you have an attorney ; n 

private practic~ who does civil defense work for a living. You Ire going 

to have a better defense than if you have your Commonwealth's attorney, 

or your city attorney representing you. 

Just in the same sense that you want to do a professional job, you want 

somebody to do a professional job on your behalf when youlre sued. If 

you have a heart problem, you don't want to go to a GP you want to go to . 

a cardiologist and by the same token when you're sued civilly you want 

to go to a lawyer who does that for a living. 

My experience is that insurance companies have something that all us 

plaintiff's attorneys want and that's money. Insurance companies are 

sitting on a pot of reserves because every time we make a claim they set 

aside in a special fund, a sufficient amount, to cover whatever welre 

asking for and they've got it. Money just sitting there, and our jobs 

as plaintiff's attorneys is to try to get it. Money is something that 

people don't want to give up, particularly insurance companies. And I 

can tell you if they hi re the; r defense, they defend those cases as 
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vigorously as they can. They don't let that defense go second to a 

murder prosecuti on or to the demands of the muni ci pa 1 agency. I thi nk 

you're much better off (I probably shouldn't even be saying this because 

it's going to make mY job harder), but I think you're much better off as 

I said, having a provision for specialist in civil litigation, which in 

fact many of the policies now have. In the City of Richmond's policy, 

that's the case. For a number of years the group policy that the state 

Sheriff's Association and most of the sheriffs have bought into, has had 

a defense clause that is like that. 

Lastly, let me give you some cases that I've been involved with that 

hi ghl i ght some probl ems that I thi nk 1 aw sometimes creates for you. 

One of the poi nts made in one of the art; cl es that you were gi ven was 

that a line officer is less likely to be found liable than a supervisor. 

What the author recommended was that you set up procedures to discipline 

1 i ne offi cers and make sure you get the 1 i ne offi cers to protect 

themselves. I think, in mY experience, that's substantially true and 

I'll give you an example. 

I had a jai 1 rape case that was one of the few jai 1 rape cases that 

actually went to trial and actually got a substantial favorable verdict 

on the plaintiff's behalf. It was a young man who was in on a very 

minor traffic charge, a juvenile, and as everybody who works with 

juveniles know, including parents, they're obnoxious human beings 

particularly when you put them in jail. This guy was five foot tall and 

had an ego of six feet. The guy couldn't keep his mouth shut and all 

the other juveniles got tired of him, eventually ganged up on him, and 

raped him and a very vicious rape over a period of time. They 
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repeatedly raped him and knocked him around. Frequently, one of the 

things I'm forced to do is end up suing everybody, since we have to sue 

individuals. 

I don't know initia11y who in fact is responsible so I sue everybody who 

may have been responsible. In the course of the law suit, if I find out 

that this guy didn't have anything to do with it, I'll dismiss him. 

This was one of these where we sued everybody but as we went to trial we 

essenti ally ended up wi th three defendants. One was the admi ni strator 

of the jai1, the deputy administrator of the jail and a line officer. 

The offi cer had deci ded that he was gOl ng to do a IIScared Strai ght ll 

program in the jail and had brought in this one little obnoxious inmate 

in the juvenile tier and he said, IIBoys, here's some fresh meat. 1I He 

was encouraging, in effect, the other juvenile inmates on the tier to 

scare this guy and rape him. Just using the words IIfresh meat, II given 

prison jargon, was in effect almost saying IIrape this guy. II This 

officer admitted that he said that. 

What happened is we won. From the plaintiff's perspective, we won and 

we got a favorable verdict--but the jury let that deputy go. Found for 

the defendant as to the deputy, but found the jail administrator and the 

deputy administrator civilly liable. The verdict astounded everybody. 

I have one rule which is "them that is closest to the fire is more 

likely to get burnt. II The group of people, the ones who are most 

directly involved in the misconduct, are more likely to be held liable. 

In this instance, it proved to be wrong. The jury apparently 

sympathized with this deputy even though he clearly wasn't properly 

trained and wasn't doing his job. They let h-im go and held the 

supervisors liable. 
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A case I had involving the Highway Department illustrates another 

problem with having to sue individuals under the State Torts Claim Act. 

I can get a judgment against the Commonwealth, the state, only up to 

$25,000. In today's litigation ball park that is nothing. If you have 

severe injuries or death, that doesn't go anywhere towards giving a fair 

compensation based on some of the verdicts, and this was a case where a 

whole family was killed. I sued the State Highway Department and found 

out that in fact we coul d only recover $25,000, but the state had 

provided $10 million of insurance coverage for individuals. What I did 

was join in individuals to be able to get that additional insurance 

coverage. Even though it was much more difficult against the 

i ndi vi dual s, that I s where the pocket was because they had all of the 

insurance coverage so I went against them. I think that's just another 

example of how insurance coverage effects the outcome of cases and who 

gets sued. 

Let me just close on one point that what I use in evaluating cases, what 

gets brought and what I think juries react to in ruling on civil cases 

is what I call the gut factor. 11m sure you see this all the time in 

your work, maybe not all the time but occasi onally--you III get an 

incident of misconduct by your subordinates and your gut reaction is why 

did he do that. What d stupid thing to do. That's my case, that's the 

one 11m going to bring. 

Juries look at cases very practically, particularly in Virginia where we 

don't have runaway juries. The verdicts in Virginia by national 

standards are very low. The frequency with which juries return 

plaintiff's verdicts in law enforcement cases is very small. For 
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example, in the case that I just mentioned dealing with the jail rape, 

it was tried in federal court here in Richmond. Federal juries are 

drawn from an area south of Fredericksburg, out to the bay, down to the 

Carolina line. Itls tough for the plaintiffls attorney to come out and 

, ook at thi s jury because there I s all these peanut farmers and hunters 

and so forth. Those folks like you, they like you a whole lot. 

For me to wi n the case requ; res that I have to convi nce those peopl e, 

who are with you in the begi nni n9, that thi s guy has had somethi ng 

happen to him tha~ he di dn I t deserve. It I S a gut react; on. That IS 

really what trial work is all about. You have to know the juries, you 

have to know what will fly with the jury and you have to hit them in the 

gut. On that note, I III concl ude and just refer to you, to ask me any 

questions that you might have. 

QUESTIONS: 

L The question was: "In both police and correctional areas there are 

state agencies that have the responsibility to set minimum standards for 

performance of training; is there a liability arising on the part of the 

state for failing to set adequate minimum standards." 

I think potentially yes, very definitely. There have been cases dealing 

with that. Years ago there was a suit (Ilm sure Sheriff Winston will 

remember this); the Stenny case dealing with minimum standards in local 

jails across the state. I believe the case was eventually settled. 

This was back in the early 170 ls when the state standards for jails were 
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in a very informal and primitive stage and the long and short of it was 

that the state needed to issue much more comprehensive, detailed, and 

adequate standards. 

I think that standards such as that are, for you, a two-edged sword. 

I'm going to use it against you. If officers don't perform according to 

those standards, that's going to be the basis of evidence I may use in a 

civil suit if somebody gets hurt. So it can hurt you; but it's also 

your protection, because that's how you get performance and that's how 

you measure performance. In fact, that is the point of the articles in 

the materials that were handed out. That's how you put the responsi­

bility on the guy who screwed up. "I did my job as a supervisor. I 

made the standards and to1 d them to abi de by them." Then if he screws 

up it's his responsibility. There are all different ways that standards 

such as that get brought into litigation. 

2. "Let me ask a question about discovery. In a state court in 

Virginia compared to a Federal court, are there dHferences in the way 

discovery is handled? Would you have some examples of the kind of 

things that might be available or liable to plaintiff's discovery in the 

federal court that might not be discoverable in the state court. Is 

there anythi ng that comes to mi nd?" 

Bricker: 

"Legally it's not about the same--it is the same. Legally the standards 

for discovery are virtually identical in the state and federal courts, 

but practically they are not the same. I think there is a tendency on 
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the part of federal judges to be more prone to discovery. One thing, 

particularly true in the state courts of Virginia, there occasionally is 

a dramatic difference in practice from one locality to another. That 

is, the Circuit judge in the City of Richmond is just a very different 

creatur~ and really has his own law as opposed to somebody in Buckingham 

County. There is a lot of variation on what circuit court judges do 

from region to region or locality to locality, but as a gross general­

ization I think state court judges are a litt1e tighter on discovery 

than federal judges.~ 

3. lilt has sometimes been stated as a strategy--the idea that we should 

keep records, we should keep good records. The other side of that is, 

of course, those things are discoverable. In your experience do you 

know of some exampl es of some sort of records that were kept on 

information that shouldn't have been kept, that didn't have to be kept, 

or that mi ght be or may be poorly kept, and therefore actually gave the 

plaintiff information that might not have otherwise been available?1I 

Bricker: 

IIRecord keeping is a great advantage if you1re doing well and is a great 

disadvantage if you are not doing your job well. The nature of record 

keeping is documentation. If you1re doing your job well, it's been 

documented, and if there is a screw up, that's going to be documented as 

well. I think my experience is that careful record keeping is something 

that is basically a learned skill. It takes some doing; you have to get 

use to the routine of documenting activities. I think there is an 
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increasingly professional attitude towards record keeping and 

documentation among law enforcement agencies, but generally, in the 

cases live been involved in, there's still a long way to go. 

The most frequent area i nvo 1 ves ensuri ng employee performance; for 

example, ;n the jail or prison setting, ensuring that certain things 

must be done during the shift and requiring the officer, as he makes his 

30 minute checks, to sign off on that. Occasionally I have found that 

those thi ngs were not done and I use that as a bas is of 1 i abi 1 i ty; 

sometimes we find out. Discovery is really critical to the plaintiff in 

my perspective because I don't know what happened and you, by nature of 

being a law enforcement agency, have got just incredible investigatory 

resources at your fingertips and you can find out what happened while I 

can't. 

If you have a good lawyer, he will tell your people not to talk to me. 

So if I call on the phone, or whatever, you will not talk to me. So I 

have to come and find out what happened to prove my case, and I've got 

to do it through discovery. That's really critical from my perspective 

and documentation is often the way that you get to know what question to 

ask. 

1'11 give you an example of another jail case where a guy got hurt. He 

was with a locality that I won't name, and that locality was having a 

whole lot of personnel problems at the time. Salaries were low, 

competing jurisdictions offered better salaries, the level of quality of 

the personnel wasn't all that great. This case involved an assault by 
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one inmate on another during the night shift. We noticed in the logs 

for that shift that one of the officers on duty left. That was kind of 

puzzling to us and we brought it up in deposition and found out that one 

of the officers just walked out of the jail and walked right off the 

shift. I was taken aback by this and was kind of surprised. I said I 

don't know what your practice is, but in the military they shoot people 

for that. There is a responsibility there, and just walking off and 

leaving other officers in jeopardy? I think I was dealing with a major 

or somebody responsible, and this guy kind of got a smile on his own 

face and said, "we felt a little better having him outside the wall 

rather than in." 

4. "What 1 aw enforcement records are confi denti al? What records must 

be produced during discovery in a civil lawsuit?" 

BRICKER: 

"Therels no hard and fast rule on that. But you should probably assume 

that nothing cannot eventually be discovered. The way discovery 

basically works is, where there is a claim of confidentiality, the judge 

basically weighs how important keeping it confid.ential is with how 

important it is to the law suit. So if 11m trying to get some piece of 

evidence or document which is claimed to be confidential, to get that 

what I have to do is to show the judge that it is critical to my case. 

Say for example the incident I just used. This officer walked off his 

shift and letls say he was responsible for guarding the tier where my 

client was injured and 11m trying to make a case against the sheriff 
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that he never shoul d have hi red thi s guy. I'll want to get hi s 

personnel file. That's clearly critical to mY case against the sheriff. 

In all likelihood the judge would give me that file. But if I'm just 

doing a blanket kind of fishing expedition the judge may not. You 

shoul d assume that everythi ng coul d eventually be di scovered if the 

plaintiff's attorney makes a sufficient showing of need. One possible 

excepti on to that woul d be certai n stri ctly 1 aw enforcement records. 

The names of confidential informants is the classic example of the kind 

of thing that is almost never discoverable. Certain strictly criminal 

records would be excluded. But when you're dealing with operational 

records you shoul d assume that probably everythi ng coul d eventually be 

discovered. II 

5. ~Steve, don't you see a trend occurring where people are getting fed 

up with criminals running our country and certain organizations suing 

the police and doing all these things ... at the expense of the 

genera 1 pub 1 i c. Do you see that trend comi ng about and changi ng or 

not?" 

Bricker: 

"I definitely think that the public is much more law enforcement 

oriented. I think you can see that in Virginia, say in Richmond 

somewhat. But I guess mY perspective is a good case." 
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Audience: 

"But your perspective is not motivated by the good of the Commonwealth, 

and the good of the citizens out here. Most policemen are not policemen 

because they want bi g bucks. They I re out here because they I re doi ng 

the; r jobs and tryi ng to protect what I s goi ng on in our country and 

that's a different motivation. 1I 

Bricker: 

III guess my point is that I think what welre dealing with and what we 

are talking about today will be here ten years from now. The feeling 

about the public's interest in personal security is not going to change 

the need to plan for civil liability. It's really not going to change. 

Civil liability is probably much less affected by notions that police 

are good guys or bad guys, than it is affected just by the fact that 

welre in an increasingly law suit oriented society. What's happening to 

you is the same thing that is happening to physicians. And that's the 

poi nt that 11m tryi ng to make, that you Ire bei ng sued more frequently 

not because youlre less liked than you were ten years ago or that the 

public is less concerned about public safety, it's because people who 

get injured are s·uing. The increasing liability that you are facing is 

really a separate phenomenon entirely from whatever publ ic attitudes 

there may be about police officers. 1I 

6 .. "How do you feel about criminal justice administrators training 

their people to file counter suits against your clients and you when 

they are sued ;n court? Do you see any movement on the part of anybody 

to restrict US?II 



Bricker: 

"In Virginia, in state court, it is a pointless exercise. This;s 

another example of how you and doctors are thinking the same way. The 

doctors tried that in Virginia three or four years ago and the Virginia 

Supreme Court ruled that you couldn't do that in a civil suit. In 

federal court you have a right as a defendant in a civil rights suit if 

the case is fri vo 1 ous, mean; ng ; t had no meri t from the beg; nni ng and 

it's kind of a harassing case, you have the right to ask for your 

attorney's fees to be awarded against the plaintiff and, in some unusual 

circumstances, the plaintiff's attorney personally. That doesn't affect 

a good 1 aw suit because you don't have the ri ght to do that in the 

instance where there is a case with some merit, whether or not it's a 

winner. In the dog cases, in the harassing cases, you can strike back. 

7. "What else can we do to prevent these harassment cases? It costs 

money to defend against them just as much as it does to defend against 

legitimate cases." 

Bricker: 

There are really two different kinds of harassing law suits. If you're 

in corrections, one is the inmate case, the inmate who is filing on his 

own and doesn't have a lawyer. Quite frankly, there isn't anything you 

can do about that, and that's my judgment. 
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But, if you're dealing with cases filed by lawyers, I think the system 

will just take care of itself. Any lawyer who brings in a dog case as 

the pl ai ntiff' s attorney, it's a poi ntl ess exerci se. I get pai d on a 

contingency fee. If I bring a dog case I'm wasting my time. It takes a 

lot of both time and money to bring a successful suit against the law 

enforcement agency. Ex-felons or felons are not the most affluent bunch 

around. I usually have to pay the expenses to hire the expert. I've 

got to dig in my pocket to advance certain out of pocket costs necessary 

plus time. Time is money. With certain exceptions, you don't find 

lawyers doing loosing cases over and over again. Because they will put 

themselves out of business. 

Audience: 

"Unless they're members of the ACLU." 

Bri cker: 

"Actually, the ACLU is even more sel ecti ve than I am. The ACLU may 

bring cases you disagree with, but they're not frivolous. And the ACLU 

wins a lot of those cases." 

8. You seem pretty professional and somewhat mature--in fact you've 

admitted that you've seasoned or matured over the years. I have 

basically two questions which kind of follow here. Are there any 

standards of conduct in your profession? Because occasionally we have 

run into lawyers who seemed to have what I call that ambulance chasing. 
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mentality. You know, they're out to encourage inmates to sue. They're 

out to just go for it. Those kinds of cases just might not win unless 

you take a gamble. Again, are there standards of conduct and are there 

some avenues that we can take if we see that there are some lawyers who 

seem to be unprofessional and seem to have this type of mentality?" 

Bricker: 

"Yes, indeed. I'm tempted to defend my profession. My profession, like 

your profession, has some guys in it that do things that don't speak 

well for the profession. But one of the good things about lawyers or 

the organized Bar is that we have a very vigorous ethical complaint 

system. It is unethical for an attorney to bring a case that he knows 

has no meri t and there is an ethi cs cammi ttee for every congress i ona1 

di stri ct. There are ten separate ethi cs commi ttees. Thei r purpose is 

to screen comp1 ai nts and every issue of the Bar News, whi ch comes out 

monthly, has at least three or four lawyers being disbarred, suspended, 

or disciplined one way or another for unethical misconduct. It is an 

active, vigorous discipline system. But I'll tell you it's going to be 

hard because what you've got to show is that the 1 awyer--i t' s an 

intentional standard--you've got to show the lawyer knew he didn't have 

a good case. That's a very difficult standard to meet." 

Audience: 

"Can any enforcement be gi ven by the judge himse1 f? Wasn't there a 

recent case where a di stri ct court judge here reprimanded the attorney 

for bringing a frivolous case?" 
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Bricker: 

"He di dn I t just reprimand the attorney. He awarded several thousand 

dollars in attorney's fees against the attorney. That was a younger 

lawyer who perhaps had more vigor than insight. Who was perhaps kind of 

like the situation you just made reference to." 

"I think, we are in the correcting mode now. Obviously, over the last 

ten or fifteen years there has been a great growth in the number of law 

suits filed, and what they're being filed over. The standards are 

growing, so the law suits have been growing. But, I think welre in a 

corrective mode somewhat now where the excesses of that are being dealt 

with. And I think judges are increasingly ready to do something about 

the frivolous law suit." 

9. What bothers me from a police standpoint, is not the fact that the 

ACLU or attorneys of that nature can have a watch dog effect on police 

agencies, that doesn't bother me at all because I think police officers 

shoul d be accountable and shoul d have to pay for thei r mi stakes and 

compensate the victim. Yesterday, several of the speakers related some 

1 egal fees that seemed extremely exorbitant. Seemed 1 ike to me that 

about 60 percent or 80 percent of that money that was awarded was legal 

fees. Awards of $2 mi 11 i on or $3 mi 11 i on or whatever I doubt very 

seriously if the victim saw more than 20 percent of that. 

My one involvement in a law suit from a victim's standpoint, was when I 

was involved in an accident about 15 years ago and I received an award 
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of $15,000 due to the fact that I had some i njuri es. Out of that 

$15,000 I received $2,500 of it. My lawyer, for his trouble, wrote 

three letters and made an hour long appearance in court for $12,500. It 

doesn't seem like a lot of money now as it was then. 

That's the thing that I think bothers me not only from a police 

standpoint but from the general public. A public opinion poll that was 

in the newspaper about three or four months ago showed that attorneys in 

the public opinion poll were on the same level as car salesmen and 

vacuum cleaner salesmen. I think that is because of these exorbitant 

awards and the amount of money goi ng to attorneys. The fact that 

attorneys are profiting from other peoples ' misfortune is what bothers 

pol ice offi cers., not the fact that they Ire bei ng watched to make sure we 

doing our jobs. We want to do our jobs, and we want to weed out the bad 

apples in our lot but we don't want attorneys to profit from our 

mistakes and become rich from other peoples misfortune. That's what 

bothers me. 

Bricker: 

The public has a love-hate relationship with lawyers that has always 

kind of tickled me. If you1re in trouble and you need a lawyer, the 

concerns that you1ve raised don't seem to bother the client. They want 

to get the best 1 awyers and love them then. But when you I re not in 

trouble the public is very down on them. I don't doubt that there are 

instances of excessive fees, but in your area of litigation the reality 

is that it is the hardest way to make money as a lawyer. Being a lawyer 
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is obviously one of the professions in our society where you can make a 

lot of money. It's a lot harder making money sui ng you guys than it; s 

sui ng in an auto acc; dent case or anythi ng el se, for the reasons I've 

described. The legal hurdles are greater and tre juries give less to 

the victims in this area. 

I think what those guys who spoke yesterday were doing, and apparently 

they did their job well, was to try to scare you a little bit and get 

you thinking of what could happen. The reality is that Virginia is a 

different ball game altogether from what's happening nationally. 

Virginia has never had any real big, big verdicts against police 

off; cers. There was one down in Newport News of $1 mi 11 ion, but that 

was reversed. 

There have never been any big, big verdicts and there really aren't any 

1 awyers getti ng ri ch on handl i ng pol ice and pri soner cases. We make 

money but we're not making the kind of money that you make in other 

areas. Maybe that doesn't answer your quest; on. Maybe you're just 

angry about how much lawyers make. But in this area~ my job is hard. It 

takes a whol e lot more work and my perspecti ve is that if I can make 

money handling prisoners' rights cases, Lord knows what I can do when I 

get a non-felon plaintiff; somebody who looks good, and who the jury may 

like. It's just a lot easier in other areas of law. 
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James L. Hague, VCU 

CRIMINAL JUSTICE LIABILITY 
MANAGEMENT SEMINAR 

TRAINING WORKSHOP 

Frank Mardavich, Esq., D.O.C. 
Charles E. Friend, George Mason 
Kenneth McCreedy, DCJS 

Submi tted by: 
Lisa Bennett 
Kathleen Dodson 

In talking about management liability, training is one of the more cri­
tical aspects to consider. Lack of or improper training leaves management 
open to potential civil liability. 

After narrowing down the list of questions and problems posed by the 
group, five major topics seemed to encompass all areas of concern. They were: 

A. Training in the use of force 

B. Coordinating training with policies 

C. Evaluation of training and test validation 

D. Improving the quality of trainers and instructors 

E. Determining what training records to keep and for how long 

A. Training people in the use of force is a task that must be undertaken 
with great seriousness. Some of the suggestions and recommendations 
made by the group included: 

1. The selection of proper people is essential in building a good 
force. These people should understand what will be taught and 
then use that knowledge wisely. 

2. Needs assessments and surveys are essential when developing a 
useful and responsive training program. 

3. When teaching people to use force, lessons in discretion must 
accompany lessons in tactics. A person not only needs to learn 
how to use force, but also when it is necessary and how much. 

4. Lastly, an on-going training program should be maintained. New 
techniques should be taught and old ones updated. Group training 
also is a pertinent factor. 

138 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Training Workshop (Continued) 

5. Through good training practices, management can decrease the 
chances for civil liability. Some other measures for increasing 
protection from c;vil liability are: 

a) Careful selection of participants 
b
c

) Always provide good training 
) Teach alternatives to the use of force 

d) Include training in discretion 
e) Maintain adequate records and documents 

The above should be common practices in any department. 

B. Policies and training procedures are not always going to be compat­
ible with each other, thus the need for coordinating training and 
policies. There will always be conflicts so, 00 we change training? 
There must be a reasonable compromise where the best intentions of 
both are upheld. The rule, however, is the department policy governs. 

C. Evaluation and Test Validation are truly essential. What you are 
training people for is not any good unless you know what the students 
get from the lessons. Instructors should not deviate from lesson 
plans. At the beginning of training, the students should be told 
what the objectives are; this will keep them aware of what is going 
on. Afterwards, analyze the exams and criticize the students to see 
what they got out of training. In-service people can tell what, if 
anything, was left out of the training. Once training is completed, 
supervi sors need t() 1 et thei r subordi nates use what they have 1 earned 
in training. 

There will never be complete immunity from liability; however, if these 
ideas and practices are made priorities, it can aid in liability protection. 
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Management Workshop (Continued) 

3. Difficulty in training personnel in smaller agencies: 

A block of training time is mandated for each agency in the various 
criminal justice agencies to use. However, while one individual may 
require only twenty hours to train, for example, another individual 
may take forty hours to train. While the training time is mandl)ted, 
funds are not equally mandated to provide coverage to compensate for 
the individuals who are in training. One solution to this dilemma is 
the idea of performance-based training. In this situation, indivirl­
uals are trained in the amount of time they inrlicate they need based 
on their individual performance. Thus, while certain persons may 
need more time than others, persons who ca,n be trained in less time 
are not held back. Another solution suggested to this problem is 
"job task analysis." It is vital to train individuals so that they 
understand exactly what is required of them. Training must be con­
ducted in such detail that, in a given situation, there is no douht 
in the individual's mind as to how to react or respond. 

4. Supervisors' resistance to change: 

It was agreed in this workshop that workshops in general do provide a 
neutral environment for problems to ~e shared and solutions to be 
discussed. On the other hand, it is also true that little of this 
knowledge can be put into action unless management is receptive to 
new ideas. People are generally resistant to change unless it can be 
demonstrated that the c~ange can benefit them. Another factor that 
contributes to resistance is expense. One solution to this is to ask 
"what changes can I make that do not cost money?" It was agreed by 
the members of the workshop that implementing certain policy changes 
does not cost money and suggestions of other supervisors and managers 
are free but rich in potential. 
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Dr. Jay Malcan, VCU 
Mr. James Hooker, VCU 

Submitted by: 
Connie McHale 
Joseph LeCato 

In the Criminal Justice Liability Management Seminar, several small group 
workshops were held. These workshops were developed to help participants dis­
cuss resolutions to common problems and perhaps return to their respective 
agencies with plans to implement these resolutions. 

In the Management workshop, the various problems discussed were those 
commonly shared by police agencies, corrections agencies and the like. Some 
of the major problems were outlined as follows: 

1. A need for greater efficiency in the maintenance of records. 

2. A need for standards among policies enforced by management. 

3. Difficulty in meeting mandated training requirements in smaller 
agencies. 

4. Supervisors' resistance to change. 

The following is a summary of the discussion of the four problems. 

1. A n~ed for greater efficiency in the maintenance of records: 

One concern presented in this workshop was directed toward the docu­
mentation of activities. Can one "over-document", and, in certain 
circumstances be held liable because of those details? The general 
consensus was that is is far better to over-document than to be 
caught short. It was stressed that every procedure and every activ­
ity must be recorded in writing in the event that questions concern­
ing the conduct should arise. 

2. A need for standards among policies enforced by management: 

A lack of agreement among supervisors and managers, as to standards, 
can create an increased risk of liability. If there is not unanimity 
among supervisors and managers, it will ultimately lead to confusion 
in the implementation of policies. There was no one solution offered 
to remedy this problem. However, improved communication and periodic 
monitering can reduce the potential of the enforcement of conflicting 
standards. 
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David Nagel; Markham, Meath and Drumheller 
Guy Horsley, Assistant Attorney General 
Beth Flournoy, Virginia State Police 

Submitted by: 
Mark P. Bennett 
Fernando R. Shaw 

The Personnel Workshop began with the participants' listing of personnel 
problems and issues which potentially could result in civil liability for 
their various departments. These i$sues were addressed by the panel of ex­
perts in the order in which they arise in the personnel processo 

The group first discussed issues pertaining to the selection process. 
Compliance with affirmative action guidelines was stressed by the agencies 
represented as a point of confusion since adherence to this policy is desire­
able of itself, and since Title Seven, legal action can stem from a perceived 
failure to do so. The agencies were advised to work with one another in es­
tablishing their own voluntary affirmative action policies so that past 
mistakes are avoided and uniformity can result. Obtaining legal advice was 
recommended so that affirmative action programs can be set up as required be­
fore the threat of losing federal assistance appears. 

Selection standards for hiring are another personnel issue which federal 
agencies like the EEOC monitor for compliance. Often, insurance held by 
criminal justice agencies does not cover federal audits, so strict compliance 
with legal standards is vitally important. The experts advised the local 
agencies to establish clear descriptions for all jobs for which they are 
hiring. In addition, any restrictions which are imposed on the applicants to 
be considered must be based on Bona Fide Occupational Qualifications: speci­
fic, demonstrable abilities which are essential to the performance of the job 
and which are supported by careful documentation. Private firms exist which 
can examine employment standards and determine whether they fall within EEOC 
guidelines. The agencies were advised that they cannot establish a maximum 
age for applicants, and that there can be no mandatory retirement age without 
proof of inability to perform the job in question after that age. Physical 
fitness requirements must be job related and appropraite to actual duties to 
be legal. Also, the agencies were told not to exclude applicants for failure 
to meet fitness standards if there also are older officers still employed who 
are unable to meet them. The workshop also was advised that employees who 
have been involved in EEOC complaints in the past may be troublemakers and 
should be avoided. 
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Personnel Workshop (Continued) 

Improper and inadequate training of criminal justice employees also can 
result in civil suitA Since suits can center on an untrained officer or a 
poor quality training program, training involving certified instructors pro­
vides a measure of security from liability. Untrained officers should never 
be allowed to perform training-specific tasks. The experts stressed the need 
for fair, uniformly applied policies in all stages of the selection process. 

Personnel records are another area where criminal justice agencies face 
liability, since almost anything found in personnel records is subject to dis­
covery. Good files must be maintained and all decisions on applications anrl 
promotions must be documenterl to demonstrate fairness. The panel advised that 
one unified file be maintained so that each officer does not have his own 
filing system which could compromise the department. The agencies were tolrl 
to dispose of records once their usefulness is exhausted, especially unfounded 
complaints and those of a non-serious nature. But, the experts warned, a file 
should never be cleaned once suit has been filed. 

Employee probationary periods were encouraged as a way to insure against 
civil action. Employees may be dismissed for cause without due process if it 
is made clear that there is no expectation of continued employment during this 
period. Performance appraisal standards must be valid, objp.ctive and fairly 
applied. Reluctance to evaluate an employee negatively mus~ be avoided so 
discrepancies do not exist between a supervisor's opinion of an employee and 
the information found in the personnel file. Evaluations should be keyed to 
specific tasks and uniformity must exist among evaluators 50 that employees 
are evaluated fairly. Exploration of new evaluation techniques also was 
encouraged. 

Employee discipline was another concern of the workshop since employee 
misconduct often leads to suit. In dealing with citizen and inmate complaints, 
the officials were advised to assume that every word of the complaint is true 
and determine if a violation of state law or~departmental policy is alleged. 
If a violation ;s claimed, then the complaint should be recorded and investi­
gated; otherwise, the complaint should not he documented. Classified complaints 
which prove to be unfounded upon investiigation should then be purged from the 
file, and all record of them should be trashed. Since testimony given by an em­
ployee at an internal affairs hearing usually is inadmissible in court, possible 
criminal actions should be decided before internal hearings are conducted. Ter­
mination procedures must be documenterl and reasons for termination given. The 
appearance of fairness must exist in all terminations, and termination of poor 
employees must not be delayed since civil action for negligent retention may 
arise from future errors. 

Finally, to protect morale and to avoid suits, employees performing the 
same tasks must be paid equally and receive equal benefits. It is vital that 
this practice be upheld and that no appearance to the contrary be given, or 
the department as a whole may be damaged. 




