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EXEMPTIONS FOR POLICE AND FIREFIGHTERS
UNDER THE AGE DISCRIMINATION IN EM-
PLOYMENT ACT

WEDNESDAY, MARCH 12, 1986

House or REPRESENTATIVES,
SuBcOMMITTEE ON EMPLOYMENT OPPORTUNITIES,
CoMMITTEE ON EpUcaTION AND LABOR,
Washington, DC.

The subcommittee met, pursuant to call, at 10:30 a.m., in room
2261, Rayburn House Office Building, Hon. Matthew G. Martinez
(chairman of the subcommittee) presiding.

Members present: Representatives Martinez and Hayes.

Staff present: Eric Jensen, staff director; Valerie White, legal as-
sistant; Sharon Hawley, presidential management intern; and Jeff
Fox, minority counsel.

Mr. MartminNez. Congressman Hughes, why don't you sit down
here at the table, and I will just make a brief opening statement
and we will start then with your testimony, and as Congressman
Rinaldo comes in, just make sure he sits down, and Mr. Hughes
will be in his testimony and he can go ahead and join him, and
then we will take him after we take Mr. Hughes.

Let me just start out by saying this segment of our hearing this
morning on retirement age ceilings of the Age Discrimination in
Employment Act will focus on proposed exemptions to the ADEA
for police and firefighters.

Although the current ADEA mandatory retirement ceiling is
placed at age 70, if age can be shown to be a bona fide occupational
qualification for a job, then an exemption from the coverage of
ADEA can be granted allowing the employer to lower the mandato-
ry retirement ceiling.

Recently, however, the Equal Employment Opportunity Commis-
sion, responsible for administering and enforcing the ADEA, has
been limiting the BFOQ’s to narrow and specific job categories,
rather than for whole occupational job forces.

In addition, the courts, under the Supreme Court rulings, have
reinforced the EEOC’s position in limiting the BFOQ’s, even
though certain Federal employees have been given statutory lower
retirement ceilings than similarly situated employees in the pri-
vate sector.

One of the bills introduced in this Congress is H.R. 1435 by Mr.
Hughes. It would make police and firefighters in States and local-
ities permanently exempt from the coverage of the ADEA.

oy




2

In this portion of the hearing, we will hear witnesses address
both sides of this issue.
We will start now with Mr. Hughes.

STATEMENT OF HON. WILLIAM HUGHES, MEMBER OF CONGRESS

Mr. HugHEs. Thank you, Mr. Chairman. I want to express my
appreciation on behalf of our colleague, Matt Rinaldo and myself
for giving us this opportunity to present testimony on this impor-
tant issue.

The legislation we have introduced, as you have aptly described,
is a bill to exempt State and local governments from the Age Dis-
crimination in Employment Act in their hiring and retirement of
public safety officers.

I would like to begin by stressing my strong support of the Age
Discrimination in Employment Act and my general opposition to
age discrimination.

Ability, not age, should be the criteria used to obtain and retain
a job. I firmly believe, though, that as a simple matter of public
safety and policy, those engaged in law enforcement and firefight-
ing must be treated differently.

In fact, Congress has already acknowledged this to be the case by
including provisions in the ADEA which permit the establishment
of special hiring and retirement guidelines for Federal public
safety officers, firefighters and others who regularly face unique
mental and physical demands.

Air traffic controllers, for instance, must retire at age 56, foreign
service officers at age 65, and Federal firefighters and law enforce-
ment officers, including employees of the FBI, Secret Service, and
Federal Prison System, must retire at the age of 55.

Until the Supreme Court decided in 1983 that the ADEA could
be applied to State and local governments, most States and local-
ities had established similar guidelines with regard to the hiring
and retirement of their public safety officers.

While the Supreme Court’s decision in the case of EEOC v. Wyo-
ming had the laudable effect of extending ADEA coverage to the
large majority of State and local employees whose jobs don’t entail
extraordinary physical stress, it had the undesireable side effect of
denying States and localities the same ability to ensure the public
safety that Congress has reserved for the Federal Government.

Congress did not provide an ADEA exemption for Federal public
safety officers without careful deliberation. This exemption has
been reconsidered as recently as 1978, when the ADEA was amend-
ed to eliminate mandatory retirement for other Federal employees.

The Honse Education and Labor Committee’s report on this legis-
lation noted, and I quote from that report:

Certain mental and physical capabilities may decline with age and in some jobs
with unusually high demands, age may be considered a factor in hiring and retain-
ing older workers. For example, jobs such as some of those in air traffic control and

in law enforcement and in firefighting have very strict physical requirements on
which the public safety depends.

The corresponding Senate report included a similar observation,
and my statement in full that contains that particular quote from
the Senate report. I will not repeat it here, Mr. Chairman.
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Clearly, there was a strong belief that the Federal public safety
officer exemption contained in the original ADEA should continue
to exist. It is equally clear to me that this same exception should
apply to their state and local counterparts, who also regularly face
unusual mental and physical demands.

Before addressing any questions that members of this committee
may have, I would like first of all to ask that my statement be re-
ceived in the record in full, and I would also like to acknowledge
my colleague, Matt Rinaldo, who just joined me here at the witness
table, who likewise is a prime sponsor, has worked very hard in de-
veloping H.R. 1435,

Thank you, Mr. Chairman.

Mr. MARTINEZ. At this time I would like to turn to the honorable
Matthew Rinaldo. Would you like to give us a statement?

STATEMENT OF HON. MATTHEW RINALDO, MEMBER OF
CONGRESS

Mr. Rinavpo. Yes, I would, Mr. Chairman.

I want to commend Congressman Hughes for his hard work with
regard to this legislation, and I certainly appreciate this opportuni-
ty to testify in favor of H.R. 1435,

Opponents of the bill argue that medical testing offers a reliable
substitute for pre-established age limitations for public safety offi-
cers. Unfortunately, that is simply not the case.

Distinguished medical experts have testified that medical science
and technology have simply not advanced to the point where we
can safely eliminate age limitations and rely exclusively on individ-
ual testing. I would like to share some of that expert testimony
with you this morning, because I think it is particularly important.

In a recent hearing conducted by the House Select Committee on
Aging, Dr. Donald Flinn of Texas Tech University Health Sciences
Center stated that a uniform age at which airline pilots should
retire is justified because—and I quote—‘no age-related psychophy-
siological index of intellectual and psychomotor functions exists at
present.”

Similarly, Col. Earl W, Ferguson, a former U.S. Air Force flight
surgeon and military consultant to the Surgeon General of the U.S.
Air Force, testified that firefighters above the age of 55, who may
be required to exert themselves maximally as part of their job, are
likely to have significant coronary artery disease which cannot be
detected by testing.

As a result, not only is a firefighter's ability to perform a given
amount of work lessened, but his chance of being incapacitated and
unable to perform his job at a critical phase increases greatly.

Dr. Albert Antlitz, head of the Division of Cardiology and the De-
partment of Electrocardiology at Mercy Hospital in Baltimore, also
reported that most police officers 55 years of age and older are
unable to carry out their duties safety and efficiently due to coro-
nary disease not easily detectable by current medical techniques.

Those who question the need for passage of H.R. 1435 also argue
that the bona fide occupational qualification exemption contained
in the Age Discrimination in Employment Act already permits
State and local governments to establish maximum entry ages of
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less than 40 and retirement ages of less than 70 for their public
safety officers.

It is true that the BFOQ provision allows such guidelines if they
are ‘“‘reasonably necessary to the normal operation of the particu-
lar business.”

However, the BFOQ defense is inadequate for State and local
public safety officers and results in unnecessary expense, inconsist-
ent interpretations, and confusion for State and local governments,

As of March, 1986 at least 33 States or localities have been or are
being sued by the EEOC for the establishment of mandatory retire-
ment or minimum hiring age laws.

These States and localities are often burdened by time-consum-
ing and expensive litigation against private plaintiffs as well as the
Equal Employment Opportunity Commission.

Jurisdictions wishing to retain the hiring and retirement stand-
ards they established for public safety officers prior to the EEOC v.
Wyoming decision are now forced to engage in costly medical stud-
ies to support their standards.

Those States and localities lacking the financial resources to
defend their age limitations must consider forsaking them, thereby
risking a threat to public safety that Congress carefully avoided by
establishing age requirements for Federal public safety personnel.

Using the BFOQ exemption, some State and local courts have
upheld their pre-established entrance and retirement ages while
courts in other States and localities have overruled hiring and re-
tirement age requirements for the same occupations.

Significantly, H.R. 1435 is strongly supported by those whose ca-
reers and livelihoods will be most affected by this legislation, the
individual State trooper, sheriff, police officer, and firefighter.

I have made available, Mr. Chairman, to the subcommittee a list
of the organizations that have endorsed H.R. 1485 and request
unanimous consent that it be made part of the record.

Mr. MarriNez. Without objection, so ordered.

[The prepared statement of Hon. Matthew J. Rinaldo follows:]

PREPARED STATEMENT OF HON. MATTHEW J. RINALDO, A REPRESENTATIVE IN
CoNGRESs FROM THE STATE OF NEW JERSEY

Mr. Chairman and members of the subcommittee, I appreciate this opportunity to
testify in favor of H.R. 1435,

Opponents of this bill argue that medical testing offers a reliable substitute for
pre-established age limitations for public safety officers.

Unfortunately, that is simply not the case.

Distinguished medical experts have testified that medical science and technology
have simply not advanced to the point where we can safely eliminate age limita-
tions and rely exclusively on individual testing.

I would like to share some of that expert testimony with you this morning,

In a recent hearing conducted by the House Select Committee on Aging, Dr.
Donald Flinn of Texas Tech, University Health Sciences Center stated that a uni-
form age at which airline pilots should retire is justified because—and I quote—

“No age-related psychophysiological index of intellectual and psychomotor func-
tions exists at present.”

Similary, Colonel Earl W, Ferguson, a former United States Air Force flight sur-
geon and military consultant to the Surgeon General of the United States Air Force,
testified that fire fighters above the age of 55, who may be required to exert them-
selves maximally as part of their job, are likely to have significant coronary artery
disease which cannot be detected by testing.
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As a result, not only is a fire fighter's ability to perform a given amount of work
lessened, but his chance of being incapacitated and unable to perform his job at a
critical phase increases greatly.

Dr. Albert Antlitz, head of the Division of Cardiology and the Department of Elec-
trocardiology at Mercy Hospital in Baltimore, also reported that most police officers
55 years of age and older are unable to carry out their duties safely and efficiently
due to coronary disease not easily detectable by current medical techniques.

Those who question the need for pasgsage of H.R. 1436 also argue that the bona
fide occupational qualification exception contained in the Age Discrimination in
Employment Act already permits State and local governments to establish maxi-
mum entry ages of less than 40 and retivement ages of less then 70 for their public
safety officers.

It is true that the BPOQ provision allows such guidelines if they are “reasonably
necessary to the normal operation of the particular business”,

However, the BFOQ defense is inadequate for State and local public safety officers
and results in unnecessary expense, inconsistent interpretations and confusion for
state and local governments.

As of March, 1986, at least 33 States or localities have been or are being sued by
};he EEOC for the establishment of mandatory retirement or minimum hiring age
aws.

These States and localities are often burdened by time-consuming and expensive
litigation against private plaintiffs as well as the Equal Employment Opportunity
Commission,

Jurisdictions wishing to retain the hiring and retirement standards they estab-
lished for public safety officers prior to the EEQOC v. Wyoming decision are now
forced to engage in costly medical studies to support their standards.

Those States and localities lacking the financial resources to defend their age lim-
itations must consider forsaking them, thereby risking a threat to public safety that
Congress carefully avoided by establishing age requirements for Federal public
safety personnel,

Using the BFOQ exemption, some State and local courts have upheld their pre-
established entrance and retirement ages while courts in other States und localities
have overruled hiring and retirement age requirements for the same occupations.

Significantly, H.R. 1485 is strongly supported by those whose careers and liveli-
hoods will be most affected by this legislation—the individual State trooper, sheriff,
police officers, and fire fighter,

I have made available to the subcommittee a list of the organizations that have
endorsed H.R. 1435, and request that it be made part of the record.

I would also like to emphasize, however, that the groups supporting this bill in-
clude: the National Governors’' Association, the National Association of Counties,
the National Sheriffs’ Association, the International Association of Firefighters and
the International Association uf Chiefs of Police.

In concluding, 1 want to echo Congressman Hughes' remarks with regard to age
discrimination.

As the ranking minority member of the Select Committee on Aging, I strongly
support efforts to ensure that job fitness is based on ability, not age.

In fact, I am an original co-sponsor of H.R. 4154, which was the subject of hear-
ings before your subcommittee earlier this morning.

This bill would extend the protections of the ADEA to private sector employees
over the age of 70.

This subcommittee, however, should rectify the current inconsistency in the law
Ehat treats State and local public safety officers differently from their Federal coun-
erparts,

H.R. 1435 applies only to the very narrow area of hiring and retiring law enforce-
ment officers, permitting State and local governments to make decisions that they
feel are in the best interest of the general public safety.

It does not require a State or locality to establish a mandatory retirement age.

H.R. 1435 now has 78 co-sponsors and enjoys broad bipartisan support from more
than half the States.

I urge this subcommittee to act favorably on this measure.

I will be happy to answer any questions the members might have.

Thank you.

Mr, Rinavpo. I would like to emphasize that the groups support-
ing this bill include the National Governors Association, the Na-
tional Association of Counties, the National Sheriffs Association,
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the International Association of Firefighters, and the International
Association of Chiefs of Police.

In concluding, I want to echo Congressman Hughes' remarks
with regard to age discrimination.

Ag the ranking minority member of the Select Committee on
Aging, I strongly support efforts to ensure that job fitness is bhased
on ability, not age.

In fact, I am an original cosponsor of H.R. 4154, which was the
subject of hearings before your subcommittee earlier this morning.
That bill would extend the protections of the ADEA to private
sector employees over the age of 70.

This subcommittee, however, should rectify the current inconsist-
ency in the law that treats State and local public safety officers dif-
ferently from their Federal counterparts.

H.R. 1435 applies only to the very narrow area of hiring and re-
tiring law enforcement officers, permitting State and local govern-
ments to make decisions that they feel are in the best interest of
the general public safety.

It does not require a State or locality to establish a mandatory
retirement age.

H.R. 1435, I might note, now has 78 cosponsors and enjoys broad
bipartisan support from more than half the States.

I urge this subcommittee to act favorably on this measure, and
thank you for allowing me to testify here this morning.

Mr. MarTiNgZ, Thank you, Mr. Rinaldo.

I have listened and heard some of the arguments, pro and con,
on this thing. One of them that keeps cropping up, even in my dis-
trict among the people that I talk to there, is that there is a neces-
sity to have certain abilities at a certain time although our physi-
cal, psychological makeup and ability to handle stress varies with
age—and I am not so sure that that is altogether right, but that is
the argument of some people.

We normally think of age-related ahbility in terms of jobs and ac-
tivities associated with, let’s say, the patrol officer or the firefight-
er who actually is on the ladder truck or actually involved in fight-
ing the fire. But there are certainly jobs that, regardless of what
age one attains, can be done by people at an older age without the
physical fitness requirement, for example, administration jobs, both
in the police department and fire department.

In a bill that simply allows the States to set a retirement age
somewhat based on physical ability, how do you deal with those
people that could go on being productive to a city or a State or
county based on their experience and knowledge?

Mr. HugHEis. Mr. Chairman, let me just, if I could, address that,
because that is an argument, and it is a legitimate argument, that
is advanced. But most departments don’t enjoy the luxury of being
able to move personnel in that regard.

Many departments are already short manned and the ministerial
jobs are often already handled by people that haven’t gone through
the training that police officers, for instance, or firefighters have
gone through. And, frankly, there just isn’t the capacity to move
them into ministerial slots,

Mr. MarTiNgz, Well, let’s use, for example, the case of a police
department like Los Angeles, that at one time had over 6,000 offi-
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cers. There is so much administration in a big department like
that, more than, let's say, in the small department of the city of
Monterey Park, having a total of maybe 60 officers. Those employ-
ees in the administration pogitions and in the detective bureau, or
let's say the police chief himself, are expected to do a certain
amount of physical activity, and I could understand the need for
him to be of a certain physical ability.

But in the big departments like Los Angeles, let's say, and many
others throughout the country, there are a lot of administrative
jobs that are done by police officers who have moved into those jobs
after being in the field for a certain period of time. They have
gotten themselves educated, raised in rank and accepted responsi-
bilities or control of units—really moved themselves into pretty
much of a desk job, which doesn’t require that physical activity.

And especially, let's say, in big departments like Los Angeles
where you wouldn't expect the chief of police to run out and start
trying to collar robbers and criminals in the street. You know he is
strictly going to be an administrative officer. And people at a lower
level are also going to obtain a certain amount of expertise and
knowledge in handling a big department like that who probably
glgould not be required to retire if they don’t want to at the age of

How do you deal with that?

Mr. Hucugs. Well, there is no question but that there would be
situations where an officer could be moved into a ministerial or ad-
ministrative position. Indeed, as you have pointed out, it happens
quite frequently, People move into administrative positions. The
chief of police has become more an administrator than, obviously, a
pfgfgson who works the street. And the same thing with other higher
officers.

However, how would you develop a policy to deal with that?

Mr, MArTINEZ. I don’t know. That is what I am asking.

Mr. HucHgss. Because it would be very difficult. How would you
differentiate between those that you would select for that position
and those that you would deny that opportunity? What do you do
with people that already hold that position, with a police officer
that may have seniority over somebody in an administrative posi-
tion? Does he bump that individual?

It would just create a nightmare, it would seem to me. And in
most instances you don't have that kind of flexibility within a de-
partment,

The beauty of the provision is that most of these departments
need the flexibility to be able to have individuals go out, if need be,
on a truck, on an emergency, or in a patrol car, and can serve both
purposes. And I would say the vast majority of departments fall
into that category.

Mr. MarTiNEZ, Congressman Rinaldo.

Mr. RinaLpo. The fact of the matter is that there are not enough
administrative positions fo put that type of plan into effect. Nor-
mally, in most departments and State police organizations, people
do move up to higher ranking administrative positions, where they
are in command posts and their duties are strictly ministerial, but
they are a small percentage of the total work force. If they aren’t,
there is something inefficient about the operation.
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So, I just don’t think it could work, In many cases these people
have told me that they want to retire. That is one of their condi-
tions of employment.

For example, in my home State of New Jersey, the State police
retire at 55, That is one of the things they look forward to, retire-
ment at 55.

Mr. MarTiNEz. I think you are quite right, and most police offi-
cers even actually look forward to another kind of career they are
going to go into after they retire; firefighters, likewise. But there
are always those exceptions, those who d. not want to retire for
some reason or another—and because, as was testified in the earli-
er hearing, people age differently.

I have seen—in fact, in the city of Monterey Park, two particular
police officers that both held on past the mandatory retirement age
because these guys are a couple of little kids, Katzenjammer Kids,
But they catch more people doing things wrong than anybody I
know. They just seem to have an affinity for it. That experience
doesn’t want to be lost for that department. This example would be
the exception.

Mr. Rivawpo. I think you are completely correct, Mr. Chairman,
I don’t think it is possible to draft a bill that would satisfy all of
the exceptions. I don't think there is any perfect system. But I
think H.R. 1435 is closest to achieving the kind of maximum pro-
tection that we want for our citizens so that public safety officers
are in the kind of physical condition that we expect them to be in.

Mr. MarTingz. 1 guess what I am asking is, have we thought
about any way to allow for that exception? And I guess right now
we haven’t.

Mr. Rivarpo, Well, 1 will tell you, there is one way in rare in-
stances. I know in our State the head of the State police is over the
mandatory retirement age and the State passed legislation allow-
ing an exception. So, I guess you could do that in individual States,
But I think it would create an administrative horror shoys if you
tried to do it en masse.

I think in rare instances it could be done in that fashion.

. er MARrTINEZ. Some special mechanism like that at the local
evel.

Mr, HucHgs. Can I just pick up on that? I think it is important
to let the States develop and custom tailor their own approach to
the problem.

We are faced with a gross inequity in that the Federal Govern-
ment does make an exception for people in high-risk and high-
stress employment—air traffic controllers, firefighters, police offi-
cers—but we deny that same right to States.

It seems to me that we do have a gross inequity that we have to
address one way or the other. You know, either you believe that it
is important for us to make a differentiation, and I believe it is im-
portant—I have worked with police now for some 25 years, and I
know the kind of stress that they face and I knnw that the law has
served at least my State well, And just from the support we have
gotten around the country, I suspect that the law has served other
States well. That accounts for all the support that we have from
Governors and the Association of Counties, and all the other agen-
cies that are concerned and wrestling with this problem.
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But it is a gross inequity in the law. We make an exception for
people that undergo high stress but we deny that to the States, and
that is why we think that it is important for this committee to take
a look at that and deal with it, and hopefully in the manner in
which we have suggested in H.R. 1435.

Mr. MarTiNEZ. On the basis of the inequity, I totally agree with
you, that the States should at least have the rights that the Feder-
al Government has given to Federal employees.

Although I agree with it, I am still always in the back of my
mind thinking about those exceptions that I know about, that we
all know about, that occur, and I guess maybe right now the way
they are being handled is by exemptions at a local level. And al-
though we can’t always trust that the people in responsible posi-
tions will do the responsible thing, I was loocking for some mecha-
nism that might be added that might take care of that exception.

But, of course, as Congressman Rinaldo points out, it might
create more of a nightmare and more of a hassle and hazard than
if we just left it to the discrepancy of the locals.

Mr. Hucsaes. It is a troubling issue, because I know police offi-
cers that, in my judgment, would probably be good risks, although
you never know. The medical evidence suggests that even the
peé)plﬁ that appear to be the most healthy sometimes are prone to
attacks.

I know of an individual situation right now where a lieutenant
in the police in my community who was the picture of health,
netveti{ suspected he had any problems, just had a major heart
attack.

Because of their stressful positions, they are a risk to themselves
and to others, because they are actively engaged in protecting the
public interest, and that is why we differentiate, obviously, be-
tween those groups and other groups in our society.

I think it is a legitimate differentiation.

Mr. MarTiNEzZ. Thank you.

Mr. Hayes.

Mr. Haves. Thank you, Mr. Chairman.

I just want to indicate my support for the proposed legislation
being presented by our two colleagues here.

Just to digress for a minute, I have opposed, except in the areas
suggested, compulsory retirement through the years.

The person who happens to, as you well know, have the most dif-
ficult position or job, if that is what you want to call it, in the
world is the President of the United States, and he is already past
that bewitching age of 70, as you well know. So, age is not really
the criteria in all instances when it comes to compulsory retire-
ment. I just want to make that comment.

Mr. MarTingz. Thank you, Mr. Hayes.

Thank you both for appearing this morning and giving us this
testimony. It is important, and I think we will try to have some
more hearings on this bill to try to raise the level of public con-
sciousness so that we might do something in the next session.

Mr. Hucnes. Thank you very much.

Mr. Rivarpo. Thank you.

Mr. MarTNEZ., At this time I would like to call our panel, Col.
Larry Furnas, assistant superintendent of Indiana State Police,
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representing the National Asscciation of Attorney Generals; Mr.
Harold Schaitberger, Department of Government Affairs and
Public Relations, International Association of Firefighters; Mr.
Robert Kleismet, president, International Union of Police Associa-
tion,

Col. Larry Furnas, would you like to begin?

STATEMENTS OF COL. LARRY FURNAS, ASSISTANT SUPERIN-
TENDENT, INDIANA STATE POLICE, REPRESENTING THE NA.
TIONAL ASSOCIATION OF ATTORNEY GENERALS; HAROLD
SCHAITBERGER, DIRECTOR, DEPARTMENT OF GOVERNMENT
AFFAIRS AND PUBLIC RELATIONS, INTERNATIONAL ASSOCIA-
TION OF FIREFIGHTERS; AND ROBERT B. KLEISMET, PRESI-
DENT, INTERNATIONAL UNION OF POLICE ASSOCIATION

Colonel Fur~as. Thank you, Mr. Chairman, members of the com-
mittee.

My capacity here is somewhat unusual in that I am a State
police officer in the State of Indiana, but I also am an attorney and
have worked very actively with our Attorney General’s Office in
representation of various cases in which they are defending, in par-
ticular in defending the Indiana State Police and other local police
and fire organizations in actions that have been brought by the
Equal Employment Opportunity Commission as a result of manda-
tory retirement.

I would like to start with a few comments and some things that
have been stated today, if I could, I would like to talk about a
couple of those things, as well.

When we talk about things as how do you exclude or how do you
make the exceptions for the individual, that is the difficult part of
the entire EEOC position.

If I may, then, the impetus for this legislation is the 1983 Su-
preme Court decision under the EEOC v. Wyoming, which held that
the ADEA prohibits discrimination against most workers between
the ages of 40 and 70, and that it is also applicable to local units of
government.

Well, we do not quarrel with the central stress of this decision,
that State and local government employees should be protected
from arbitrary age discrimination along with their Federal and pri-
vate sector counterparts.

We point out that an exception to the act’s application exists for
public safety officers and maintain that the same exception should
apply to State and local public safety officers.

When I 1efer to public safety, I do include both police and fire, as
well, Mr. Chairman.

This bill would make it clear that State and local governments
may set their own hiring and retirement ages for public safety offi-
cers, including police and firefighters, just as the Federal Govern-
ment has done with Federal public safety officers who regularly
face unique mental and physical demands.

The Wyoming decision has brought into litigation nearly every
State and countless municipalities with the Equal Employment Op-
portunity Commission in defending a retirement age of less than 70
for their State and local public safety officers.
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Missouri and California, for example, have mandatory retire-
ment ages of 60, while Vermont, New Jersey, and my own State of
Indiana have mandatory retirement of 55.

The mandatory retirement age will vary from State-to-State and
often between State and local municipalities, and often even be-
tween municipalities within the States.

The reaction to raising the retirement age to 70 has been uni-
form. It has not been acceptable.

Numerous State and local organizations, as well as numerous
law enforcement groups, have called on Congress to resolve this
problem which so directly affects public safety for all of us.

The National Governors Association, the National Association of
Attorneys General, the National Association of Counties have all
endorsed this bill.

But, more importantly, those individuals who are affected by
this, as stated by Congressman Rinaldo, the individual State troop-
er, the sheriff, the police officer, the firefighter, all strongly sup-
port this type legislation,

In fact, this is one of the very few things that I can recall where
labor and management have come together uniformly throughout
the country and stated without waiver that they support this type
legislation.

I want to stress that I strongly oppose age discrimination and
would extend the protections of the ADEA to most workers above
the age of 70 and eradicate mandatory retirement at any age for
nonpublic safety employees. Ability, not age, should be the crite-
rion for obtaining and keeping a job.

However, public safety positions are unlike other employees in
Government, and the needs of public safety in such positions out-
weigh the individual rights.

As we age, we are not all as fortunate as our President of the
United States. For most of us, many gruesome things begin to
happen to our body after the age of 30, Most of us begin to lose our
hair, we are a little plurrper, a little slower, a little more bald, and
yet smarter than ever.

After 30 our bodies have passed their peak. In fact, the body has
started dying a little every day, losing about 1 percent functional
capacity every year. Cells are disappearing, tissues are stiffening,
chemical reactions are slowing down. Our body temperature drops
and we begin to shrink as much as one to two inches oftentimes by
the time we reach age 70.

No matter what we do, our bodies begin to decay. True, with ex-
ercise we will feel better, but unfortunately there is no good evi-
dence that exercise will make you live longer and it definitely will
not cure cardiovascular disease.

In the area of public safety employment, the physiological
changes become catastrophic. Weakened eyesight, higher amounts
of body fat, loss of height, reduced stamina, muscles and strength
weakened, slower reflexes, reduced lung capacity and reduced
blood flow which stem from a heart muscle that has deteriorated,
all lead to a situation which places not only the public safety offi-
cer in jeopardy but also the public whom he or she is sworn to
serve.
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The irony of all the above is that the EEOC, the agency charged
with enforcing the ADEA, agrees with the State and local agencies
that an officer not able to properly perform should be terminated.

Their position, however, is that each officer should be individual-
ly evaluated, rather than forced to retire upon reaching a certain
age,

Such a position places enormous liability upon the agency to con-
stantly monitor and observe every individual officer for signs of
failing health, This is an impossible task to do for medical profes-
sionals, let alone police administrators, and it is a burden not
placed on Federal public safety empioyees.

Federal agencies, such as the FBI, Secret Service, Drug Enforce-
ment and military, all of whom often work side by side with the
local police officer or fireman, have a mandatory retirement age of
55 or younger. Yet the demands placed on the Federal officer are
usually much less strenuous and exerting than those require of this
local counterpart.

A review of the legislative history reveals that Congress author-
ized age limits for Federal law enforcement officers because of the
nature of their jobs and not because they were performed by Feder-
al rather than State or local employees.

There is nothing in the legislative history to demonstrate a con-
gressional belief or intent that age limits for State and local law
enforcement personnel were to be treated any differently than
those applicable to Federal employment.

The argument of the EEQC that State and local governments
may maintain retirement ages of less than 70 or maximum entry
ages pursuant to the bona fide occupational qualification exception
of the ADEA is true if the entity seeking to uphold it can demon-
strate that the age limit is reasonably necessary to the normal op-
eration of the particular business.

This is an untenable position but it has been made even more
difficult by the position of and the actions of the EEOC.

The EEOC has taken the BFOQ exemption from the Civil Rights
Act and decided that age discrimination should be put in the same
class as race and sex discrimination.

Indeed, the EEOC has codified into its regulations the following
requirements: That an employer asserting a BFOQ defense has the
burden of proving that, one, the age limit is reasonably necessary
to the essence of the business; two, that all or substantially all indi-
viduals excluded from the job involved are in fact disqualified; or
three, that some of the individuals so excluded possess a disqualify-
ing trait that cannot be ascertained except by reference to age.

Such a burden is impossible to overcome without expenditures of
great sums of money, public time, and effort.

For these reasons, the exceptions should be carved into the
ADEA allowing States to establish their own ages of hiring and re-
tirement of their public safety officers.

Exclusionary language of this type would not compromise the
basic purpose of the ADEA.

I guess at that gesture I would say that part of the problems
with carving out exceptions on an individual basis is that the
burden under the act is totally upon the employer. He cannot
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remove anyone from that employment unless it is clearly evident
that the person is incompetent to do the work.

Every study, every piece of expert material that I have seen,
read, have reviewed, all indicate that that measure of performance
is impossible to evaluate and cardiovascular conditions are impossi-
ble to evaluate without doing a full catherization of the heart. But
we can’t require people to submit to that form of surgery. That is
something that an individual must do.

So, if any exceptions were going to be made, it should be that the
individual should prove that he is able to continue employment
after a certain age,

The standard adopted by the EEQC, particularly in cases involv-
ing public safety officers, has been interpreted differently from
court to court. While some entrance and retirement ages have been
upheld for sheriffs, police, firefighters, and State troopers, other in-
volving the same occupations have been struck down. Conflicting
judicial holdings have created a nightmare of chaos and confusion
in State and local governments in the public safety sectors.

Jurisdictions wishing to uphold their standards must prepare for
costly, time consuming and exhaustive litigation against the EEOC
and/or private plaintiffs.

Those who lack the resources to defend their age limits must
consider scrapping the limits, thereby suffering the very conse-
quences Congress has avoided for itself and Federal public safety
personnel.

In Indiana alone there are over 50 separate public safety entities
under suit at the present time with the EEOC. The costs in defend-
ing the position of the Indiana State Police alone, which was an
unsuccessful effort because we had no established BFOQ’s, will ap-
proach $1 million when consideration is given to possible back pay
awards.

The establishment of BFOQ's will not eliminate the legal battles
between the EEQOC and the State and local entities. The States
must spend huge sums of money in establishing such qualifications,
setting up periodic testing procedures of uncertain reliability, and
yet will find themselves in Federal court defending each and every
requirement set forth by them.

Indiana is not giving up its battle with the EEOC, however, in
that we feel that the paramount interest of public safety must pre-
vail, and for that reason a commission has been established under
executive order of our Governor consisting of members of our State
legislature, public safety officials, and laymen, to consider imple-
mentation of BFOQ's for public safety officers.

Experts from medicine, psychology, physiology, the military and
others are being employed to aid in establishing the BFOQ’s.

The cost of these experts will approach a quarter of a million dol-
lars just in the initial stages of their study.

In the interim, however, older officers are being allowed to
return or remain in the employ of the public safety agency, which
has the additional effect of placing the employer, the employee and
the public at heightened risk because of the increasing prevalence
of cardiovascular and other diseases as one grows older, which cre-
ates an inability of that individual to perform.
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Return of these officers has been traumatic in that it has forced
displacement of persons promoted into the previously vacated posi-
tions.

Pension and insurance statisticians tell us that the increased age
will also cause an increase in occupational injuries and disability
pension costs, as well as it is requiring numerous modifications to
retirement benefits for these public safety employees.

This particular bill, H.R. 1435, would halt this tragic situation. It
would allow the states to implement the maximum hiring and
mandatory retirement ages for those in the occupations involving
public safety, in the area of police and fire, and for these reasons
we would encourage your favorable consideration of the bill.

Thank you.

Mr. MArTiNEZ. Thank you.

I would remind the other witnesses that they can summarize,
and their written testimony will be entered into the record in its
entirety.

Mr. Schaitberger,

Mr. ScHAITBERGER. Mr., Chairman, I will summarize our state-
ment.

The International Association of Firefighters represents approxi-
mately 170,000 professional firefighters throughout the United
States and Canada.

We, therefore, take a deep interest in the impact of Age Discrim-
ination in Employment on public safety employees.

We would first like to express our appreciation to the subcommit-
tee chairman for his timely scheduling of hearings on this impor-
tant issue.

Let me state at the outset that the IAFF wholeheartedly sup-
ports the ADEA and all efforts to ban discrimination on account of
age, race, religion, sex, or national origin.

However, there are professions in which a mandatory retirement
age and a maximum hiring age are crucial to the competent per-
formance of the job.

We believe that employment policies which consider age as an
eligibility factor for professions such as firefighting, which require
great physical exertion, are based on objective facts and hence have
merit,

I would like to take just a few moments to examine the nature of
firefighting.

Firefighters are constantly making transitions from the calm,
peaceful environment of the firehouse to the hostile atmosphere of
fire. These constant transformations from quiet to raging infernos
have numerous physiological and psychological side effects.

Within 15 to 30 seconds after the fire alarm sounds, research
studies have found that a firefighter’s heart rate can increase by as
much as 117 beats per minute. In addition, a firefighter’s heart can
bgat twice its normal rate throughout the entire firefighting oper-
ation,

The temperature inside a burning structure can range anywhere
from several hundred degrees to 1,500 degrees. The firefighter
must be able to endure this extreme heat, intense smoke and
fumes, and the psychological stress of being in a life-threatening
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situation in order to successfully extinguish the fire and rescue any
victim.

Data shows that firefighters contract heart and pulmonary dis-
ease almost twice as often as the general population.

The adverse health effects of firefighting are cumulative. Al-
though firefighters as a population are healthier and in better
physical condition than the general population for most of their
adult lives, when they reach their fifties they are afflicted with
chronie, debilitating diseases, such as heart and pulmonary disease,
as a significantly higher rate than the general population.

In fact, the correlation between firefighting and these chronic
diseases is so strong that 86 States have presumptive disability
rules for firefighters who become afflicated with certain heart and
pulmonary diseases.

We believe that there is ample evidence that the younger fire-
fighters can better cope with the strains of firefighting than can
older ones due to the physical infirmities that characteristically af-
flict older men and women.

The older the firefighter, the greater the odds are that he or she
will become injured, disabled or die while on duty.

Placing older employees with a high risk of injury and disease
into an emergency situation greatly increases the risk that they
will suffer an injury or die in the line of duty. In a fire situation,
this would not only endanger the older firefighter, but also the
other members of the firefighting team.

Unfortunately, history has proven to all of us if one member of a
firefighting unit fails to fulfill his duties, the lives of those who
they are protecting and the lives of the other firefighters are seri-
ously jeopardized, based on the team concept rule.

We believe that it is clear that considering the firefighter's
duties and environment and the fact that younger men and women
can more easily and more safely perform firefighting duties, it is
only reasonable that rules which safeguard the youthful vigor be
maintained.

Also, I want to note that our military forces have used age-based
eligibility rules in the interest of maintaining young and vigorous
armed forces.

A historical look back to Roman times shows that the armies of
the modern world have always been comprised of young, physically
fit individuals.

Our own armed forces have determined that this criteria is nec-
essary in order to adequately protect our Nation. The age criteria
for recruiting personnel into the U.S. Navy is ages 17 to 34; the
U.S. Army is 17 to 85; the U.S. Marine Corps, 17 to 28; and the
U.S. Air Force is 17 to 26.

I would like to emphasize that firefighting is like being at war,
except that our people are fighting war every single day.

Beyond the safety issues, the IAFF believes there are financial
considerations that support the concept of involuntary retirement.

Since older firefighters who are nearing their retirement tend to
be more susceptible to physical infirmities, a greater proportion of
employees in this age bracket receive disability benefits than em-
ployees in younger age brackets.
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The employer is now forced to spend more on older workers whe
were injured in the line of duty since disability benefits generally
cost substantially more than normal retirement benefits.

The employer is additionally compelled to pay more for insuring
the health of older workers because, as a group, they inevitably
cf;arry a higher than average risk of illness, particularly in our pro-

ession,

Some individuals have suggested that there are medical and sci-
entific tests which could accurately determine a firefighter's ability
to perform in emergency situations. We question the validity of
such tests.

To date, there is absolutely no evidence to suggest that tests of
this nature are accurate.

Where firefighting is concerned, the price of any error in these
tests is far too high for society to pay.

The Age Discrimination in Employment Act provides that it is
not unlawful for an employer to make age-based employment deci-
sions where age is a bona fide occupational qualification reasonably
necessary to the operation of that particular business.

We believe there is ample scientific and medical evidence avail-
able to successfully defend age rules for public safety workers.

Many courts have already recognized age as a BFOQ for public
safety employees. As an example, the 1J.S. district court in Illinois
decided in June of 1985 that the State’s mandatory retirement rule
for troopers was adequately supported by medical evidence that fit-
ness declines with age and that there was an overriding public
policy interest in having a young, physically fit trooper force.

The same conclusion was reached by the eighth circuit court of
Appeals in 1982 in a case upholding a mandatory retirement rule
in the Missouri Highway Patrol.

For these reasons, we urge Congress to act to exclude State and
local government public employees from the provisions of ADEA,

The IAFF fully supports H.R. 1435 introduced on March 6, 1985
by Congressmen Bill Hughes and Matthew Rinaldo, and cospon-
sored by 78 additional Members of Congress.

The bill would allow States and municipalities to determine re-
tirement ages for their own law enforcement officers and firefight-
ers, just as Congress has done for certain classes of Federal Govern-
men’g1 workers who regularly face unique mental and physical de-
mands.

That concludes my testimony, Mr. Chairman. I would be happy
to answer any questions you may have.

Mr. MarTiNEZ, We will probably have some questions.

[The prepared statement of Harold A. Schaitberger follows:]

PREPARED STATEMENT OF HAROLD A, SCHAITBERGER, DIRECTOR, DEPARTMENT OF GOV-
gnNMEN’I‘AL A¥FFAIS AND PUBLIC RELATIONS, INTERNATIONAL ASSOCIATION OF FIRE
1IGHTERS

Mr, Chairman, members of the Subcommittee, my name is Harold Schaitberger
and I am the Legislative Director of the International Association of Fire Fighters
(IAFF), AFL-CIO-CLC,. The IAFF represents approximately 170,000 professional fire
fighters throughout the United States and Canada. We, therefore, take a deep inter-
est iln the impact of the Age Discrimination in Employment Act on public safety
employees,
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We would first like to express our appreciation to the Subcommittee Chairman for
his timely scheduling of hearings on this important issue.

Let me state at the outset that the IAFF wholeheartedly supports the ADEA and
all efforts to ban discrimination on account of age, vace, religion, sex or national
origin. Most arbitrary age discrimination occurs due to stereotyping that is largely
unsupported by objective facts. It was precisely this sort of discrimination that the
ADEA was created to prohibit,

However, there are professions in which a mandatory retirement age and a maxi-
mum hiring age are crucial to the competent performance of the job. Most often,
great physical and mental demands are inherent elements of these professions. Fire
fiphting is one of those professions. We believe that employment policies which con-
sider age an eligibility factor for professionals such as fire fighting, which require
great physical exertion, are based on objective facts and hence have merit,

I would like to take the next few moments to examine the nature of fire fighting.
Fire fighters are constantly making transitions from the calm. peaceful environ-
ment of the firehouse to the hostile atmosphere of a fire. These constant transfor-
mations from quiet to raging infernos have numeroug psychological end physiologi-
cal side effects, Within 15-30 seconds after the fire alarm sounds, research studies
have found that a fire (ighter’s heart rate can increase by as much as 117 beats per
minute, In addition, a fire fighter’s heart can beat at twice its normal rate through-
out the entire fire fighting operation.

The temperature inside a burning structure can range anywhere from several
hundred degrees to 1,500 degrees. The fire fighter must be able to endure this ex-
treme heat, intense smoke and fumes, and the psychological stress of being in a life
threatening situation in order to successfully extinguish the fire and rescue the vic-
tims, To do so, the fire fighter must be in top physical condition and have superior
mental acuity.

These extreme physiological and psychological stresses very often lead to severe
coronary and pulmonary problems in fire fighters. Numerous studies have docu-
mented this correlation. The data shows that fire fighters contract heart and pulmo-
nary disease almost twice as often as the general population. The adverse health
effects of fire fighting are cumulative; although fire fighters as a population are
healthier and in better physical condition than the general population for most of
their adult lives, when they reach their 50’s they ave afflicted with chronic, debili-
tating diseases such as heart and pulinonary discase at a significantly higher rate
than the general population.! In fact, the correlation between fire fighting and
these chronic diseases is so strong, that 36 states have presumptive disability rules
for fire fighters who become afflicted with certain heart or pulmonary diseases.

Complicating the problem is the fact that studies have shown that atherosclerotic
coronary disease is often asymptomatic and the first indication of heart disease is a
heart attack and/or sudden death.?

Fire fighting is one of the most dangerous professions in the world and fire fight-
ers who are not in top physical condition endanger themselves, their co-workers and
the communities they serve, To put the hazardous nature of fire fighting in perspec-
tive, it is important to note that deaths of fire fighters in the line of duty are the
highest in the nation and outnumber law enforcement officers approximately two to
one. This year alone it can be expected that over 40 percent of fire fighters will be
injured to varying degrees in the line of duty. It is clear that fire fighting demands
physical and mental acuity which should never be compromised,

We believe that there is ample evidence that younger fire fighters can better cope
with the strains of fire fighting than can older ones due to the physical infirmities
that characteristically afflict older men and women. In this respect, the data on fire
fighters and heart and pulmonary disease is particularlg compelling. The older the
fire fighter, the greater the odds are that he or she will become injured, disabled, or
die while on duty. Placing older employees with a high risk of injury and disease
into an emergency situation, greatly increases the risk that they will suffer an

! See for example, Bernard, RJ. Ph.D., “Heart Disease in Fire Fighters” PFire Command,
August, 1979, Ferguson, E.W., M.D., Ph.D),, “Detection of Coronary Arteﬁ Disense in Fire Fight-
ers Without Symptoms” International Fire Chief, April 1981. Peters, J. M., M.D. “Chronic Effect
of Fire Fighting on Pulmonary Function” New England Journal of Medicine, December 18, 1974,

* See [or example, Myerburg, R.J,, Davis, J.H., *"The Medical Ecology of Public Safety: Sudden
Death Due to Coronary Heart Diseage” American Heart Journal 68:586, 1964, Waller, B.F,, Rob-
erts, W.C. “Sudden Death While Running in Conditioned Runners Aged 40 Years and Qver”
American Journal of Cardiology 45:1292-1300, 1980. Ferguson, E.W., M.D., Ph.D. “Detection of
&‘.l(;ggnm'y Artery Disease in Fire Fighters Without Symptoms” International Fire Chief, April,

bela DY Y
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injury or die in the line of duty. In a fire situation, this would not only endanger
the older fire fighter, but also the other members of the fire fighting team.

To successfully meet the challenges of modern fires, five fighters must work as a
team, This means that each member of a fire fighting unit must rely on one an-
other, Unfortunately, history has proven to us that if one member of a fire fighting
unit fails to fulfill his duties, the lives of those who they are protecting and the lives
of the other fire fighters are seriously jeopardized. Where fire fighters are con-
gerned, ctihe older the fire fighter is, the greater the chance that others could be en-

angered,

We believe that it is clear that considering the fire fighters’ duties and environ-
ment and the fact that younger men and women can more easily and more safely
perform fire fighting duties, it is only reasonable that rules which safeguard the
youthful vigor be maintained. Here we are discussing an issue of safety. Safety, not
only for those endangered by fires and accidents, but also the lives of colleagues.

Also, I want to note that our military forces have used age-based eligibility rules
in the interest of maintaining young and vigorous armed forces. A historical look
back to Roman times shows that the armies of the modern world have always been
comprised of young physically fit individuals, Our own armed forces have deter-
mined that this criteria is necessary in order to adequately protect our nation. The
age criteria for recruiting personnel into the U.S, Navy ig 17-34; U.S, Army is 17-
35; U.8. Marine Corp is 17-28 and U.S. Air Force is 17-26, Fire fighting is much like
being at war except that our people are fighting a war every day. The standards
ulsed by our armed services are adequate and necessary for our public safety em-
ployees.

It should be clear that fire fighters were not the first to bring to Congress’ atten-
tion the adverse effects of ADEA may have on the operation of a physically demand-
ing profession. Title 5 U.S. Code 8335 specifically acknowledges the physical and
mental demands of air traffic controllers, federal law enforcement officers and fed-
eral fire fighters and logically exempts these professions from the ADEA.

No one would risk an aviation disaster biy allowing physically suspect air traffic
controllers to continue working and certainly no responsible individual would advo-
cate an aged military force. So, when you consider disability and death rates it
quickly becomes obvious that fire fighters, like air traffic controllers, federal law en-
forcement officers, federal fire fighters and military officers should be excluded
from prohibitions against age requirements.

The notion that age is sometimes a legitimate occupational requirement is cer-
tainly not new. Indeed, the founding fathers recognized this when they drafted the
Congtitution and included minimum age requirements for holding the offices of
President, Senator or Member of Congress.

Beyond the safety issues, the IAFF believes that there are financial considerations
that support the concept of involuntary retirement. Since older employees who are
nearing their retirement tend to be more susceptible to physical infirmities, a great-
er proportion of employees in this age bracket receive disability benefits than em-
ployees in younger age brackets. The employer is now forced to spend more on older
workers who were injured in the line of duty since disability benefits cost substan-
tially more than normal pension benefits. The employer is additionally compelled to
pay more for insuring the health of older employees %ecause, as a group, they inevi-
tably carry a higher than average risk of illness.

Some individuals have suggested that there are medical and scientific tests which
could accurately determine a fire fighter's ability to perform in emergency situa-
tions, We question the vahdity of such tests. To date, there is absolutely no evidence
to sugpest that tests of this nature are accurate, Where fire fighting is concerned,
the price of any error in these tests is far too high for seciety to pay. We invite
members of the medical community to examine these tests and to testif);r before this
subcommittee on the accuracy of these tests. In the final analysis, we believe that
you will find that medical tests cannot simulate the fire fighting atmosphere and
that age is the safest predictor of ability to perform fire fighting functions. More-
over, even if there were a test which could accurately predict an individual fire
fighter’s fitness, it would create an unreasonabte and impractical burden on munici-
palities who would be forced to regularly administe:r hundreds or thousands of tests
in an attempt to properly man their departments.

The Age Discrimination in Employment Act provides that it is not unlawful for
an employer to make age-based employment decisions “where age is a bona fide oc-
cupational gualification reasonably necessary to the operation of that particular
business * * *" We believe there is ample scientific and medical evidence available
to successfully defend age rules for public safety employees. Many courts have al-
ready recognized age as a BFOQ for public safety employees, As an example, the
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U.S. District Court in Illinois decided in June, 1985 that the state’s mand ' .y re-
tirement rule for troopers was adequately supported by medical evidence vhat fit-
ness declines with age and that there was an overriding public policy interest in
having a young, physically fit trooper force. (Popkins v. Zagel, 611 F. Supp, 809 (D.C.
111, (1985)). The same conclusion was reached by the 8th Circuit Court of Appeals in
a 1832 case upholding a mandatory retirement rule in the Missouri Highway Patrol,
(EEOC v. Missouri State Highway Patrol, 748 F, 2d 447 (1984)). However, this BFOQ
exception for age-based employment rules will create a great deal of litigation as
cities and states around the country are called upon one by one to defend their
rules. The result will be an unreasonable and burdensome litigation load on our fed-
eral and state courts,

For these reasons, we urge Congress to act to exclude state and Jocal government
public safety employees from the provisions of ADEA. The TAFF fully supports H.R.
1435 introduced on March 6, 1985 by Congressmen Bill Hughes and Matthew Rin-
aldo, The bill would allow states and municipalities to determine retirement ages
for their own law enforcement officers and fire fighters, just as Congress has done
for certain classes of Federal government workers who regularly face unique mental
and physical demands.

That concludes my testimony Mr. Chairman. 1 will be happy to answer any ques-
tions the committee may have.

Mr, MArTINEZ. We will hear from Robert Kleismet.

Mr. KrLiesmeT. Robert Kliesmet is my name, and I am the presi-
dent of the International Union of Police Associations, AFL~-CIO,
the pﬁlice union. I am also president of the Institute for Police Re-
search.

I appear here today in support of H.R. 1435 on behalf of our
}Socal, State, and Federal law enforcement officers, members in 29

tates.

While we oppose unlawful discrimination of any kind, we strong-
ly feel that mandatory retirement laws and rules serve a legitimate
purpose for the protection of our members and the public they
serve.

As a 29-year veteran of the Milwaukee Police Department who
retired 2 years ago, I can relay empirical evidence of the need for
mandatory retirement laws in law enforcement.

These old bones are not able to handle the strenuous physical re-
quirements of a practicing law enforcement officer in today’s com-
munity environment.

When I was a 24-year-old recruit, I had no idea what the effect of
occupational stress would be on me. As a matter of fact, I had
never heard of occupational stress, stressors such as role ambigui-
ty, work overload, work-related self-esteem, job satisfaction, lack of
trust in the criminal justice system, lack of trust in the police de-
partment management, and so on,

Apparently, in that time in the history of this country, the era of
common sense, as I call it, these factors must have been considered.
That is probably why we had so many early retirement systems in
the public safety services.

About 15 years ago I served as the director of research for our
union. In that capacity I directed a study funded by the Police
Foundation in conjunction with the U.S. Department of Health and
Human Services,

That study revolved around the health effects, both physical and
psychological, the job of law enforcement has on its practitioners,
the police officers.

If the results of that study are extrapolated and compared to the
average American working male, one would find that police offi-
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cers show signs of cardiovascular, gastrointestinal and psychologi-
cal health problems at an earlier age than the average American
working male. In fact, 8 to 10 years earlier.

These are not the only problems caused by the high stress occu-
pation of policing. Divorce rates are higher, we well as alcoholism,
somatic complaints, and so on. All are much higher than the aver-
age American working male at much earlier age for law enforce-
ment officers.

I bring this to your attention to highlight our contention that
law enforcement needs mandatory rules and requirements for re-
tirement.

Farly retirement is an inducement to apply for the occupation of
policing.

However, what is the correct age or proper age to be mandatorily
retired should be the subject of negotiations on the local level by
the employee representative and the employer.

There should be no significant legal, administrative, or cost
impact because most law enforcement officers work under some ex-
isting retirement system which until a few years ago had mandato-
ry rules and requirements.

Thank you, Mr. Chairman.

Mr. MARTINEZ. Thank you, Mr, Kliesmet.

[The prepared statement of Robert B. Kliesmet follows:]

PrEPARED STATEMENT OF ROBERT B, KLIESMET, PRESIDENT, INTERNATIONAL UNION OF
: Pouice Assoctarions, AFL-CIO

My name is Robert B. Kliesmet, and I the President of the International Union of
Police Associations, AFL-CIO, the police Union.

I am also President of the Institute for Police Research,

I appear here today in support of H.R. 1435, The Age Discrimination in Employ-
ment Act Public Safety Officers Amendments of 1985, on behalf of our local, state
and federal law enforcement members in twenty-nine (29) states.

While we oppose unlawful discriminaiton of any kind, we strongly feel that man-
datory retirement laws and rules serve a legitimate purpose for the protection of
aur members snd the public they serve. As a twenty-nine (29) year veteran of the
Milwaukee Police Department, who retired two (2) years ago, I can relay empirical
evidence of the need for mandatory retirement requirements in law enforcement.
These old bones are not able to handle the strenuous physical requirements of a
practicing law enforcement officer in today’s community environment. When 1 was
a twenty-four (24) year old recruit I had no idea just what effect occupational stress
would have on me. No one ever told me about occupational stress. Strossors such as
role ambiguity; work overload; work related self-esteem; job classification; lack of
trust in the crirainal justice system, in police department, and so on. Apparently, in
that time in the history of our contry, the era of “common sense,” as I call it, these
factors must have been considered. That is probably why we had so many early re-
tirement programs in the public safety services.

About fifteen years I served as the Director of Research of our union. In that ca-
pacity, I directed a study funded by the Police Foundation in conjunction with the
U.S. Department of Health and Human Services. (I have brought one copy of the
results with me for the Committee. Others can be obtained from the Department),
The study revolved around the health effects, both physical and psychological, the
Jjob of law enforcement has on its practitioners, the police officers, If the results of
that study are extrapolated and compared to a similar study of the average working
American male, one would find that police officers show signs of cardiovascular, gas-
tronomical and psychological health problems at an earlier age than the average
American working male; in fact, at least 8 to 10 years earlier. These are not the
only problems caused by the high stress occupation of policing. Divorce rates are
higher, as well as alcoholism, somatic complaints and so on—all are much higher
than the average American working male.

I bring this to your attention to highlight our contention that law enforcement
needs mandatory rules and requirements for retirement. Early retirement is an in-
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ducement to apply for the occupation of policing. However, what is the correct or
proper age to be madatorily retired should be the subject of negotiation on the local
level by the employee representative and the employer. There should be no signifi-
cant legal, adminstrative or cost impact because most law enforcement officers work
under some existing retirement system which until a few years ago had mandatory
rules and requirements,

Thank you, Mr. Chairman and Members of the Committee.

Mr. MARTINEZ, You had in your written testimony, which you
did not read, “I have brought one copy of the resuits with me for
the committee.” Did you?

Mr. Kuigsmer. I don’t have it with me because I just came to
Washington, and my secretary has the file and inadvertently left it
out. But I will transmit it to the committee.

Mr. MarTINEZ. All right. Thank you.

Mr. KuesmeT. And I can give you as many as you may need.

Mr. MARTINEZ, All right. One is fine. Thank you.

One of the things you mentioned during your testimony, Colonel
Furnas, was your assistance in fighting the EEOC cases and the ex-
treme cost associated with the cases. This ig one thing that this bill
would eliminate, if it would allow for local entities to establish the
retirement age and exemptions under the ADEA.

But a further thought arose in my mind. How many of these
cases have been brought, that you are aware of, that actually are
filed in favor of the employee, where the employee is allowed to
continue employment? Or has that been the case?

Colonel FurNaAs. You mean, how many of them have been al-
lowed to?

Mr. MarTiNgZ, Yes; in other words, evidently in the cases you
are defending that the EEOC has brought, somebody has filed a
complaint with the EEOC claiming that he was arbitrarily termi-
nated at a certain age although he still feels he is able to do the job
and that that is unfair under the current law, which is age 70,

Colonel FurNas. Right.

Mr, Marminez. No; in those cases, how many cases have heen
won by the person filing, or has EEOC won? Because I noticed in
another testimony that EEOC has lost several. But in your case,
how many have they won?

Colonel FurnAs. That is correct. In the State of Indiana, the
EEOC has prevailed in every case. We had no mandatory BFOQ’s
that were established. It was all based strictly upon age and it was
a statutory provision for local and municipal agencies. With the
State agency, it was a contractual provision in a pension trust, and
so we lost on all of those cases.

Mr, MARrTINEZ. How many were there?
nglonel Furnas. As I say, there were over 50 cases that had been
iled.

Mr, MArTINEZ. What percentage is that of the total?

Colonel Furnas. There are approximately 220-some police agen-
cies throughout the State. The Indiana State Police was the major
thrust in the EEOC’s efforts, though, because if they get the giant
the others tumble easily is the way they look at it.

Mr. MArTINEZ. The point that again crops up in that case is that
EEOC did, evidently, prove that the complainants were still able to
do the job, and EEOC won—or did they?
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Colonel Furnas., No; they did not prove that they could do the
job. They proved that our——

Mr. MarTINEZ. That you couldn’t force them to retire.

Colonel FurnaAs. That is correct.

hlvg Martinez, Has there been an adverse impact because of
that?

Colonel Furnas, Well, it was just——

Mlg MARTINEZ. In other words, I assume that they continued to
work.

Colonel Furnas. It just came into place on December 16, 1985. At
the present time the adverse impact that has occurred has been to
individuals who had been promoted into—every one of them had
been promoted officers—individuals who were promoted in behind
them upon their initial retirement, they have, in fact, been bumped
back down into lower positions. And, yes, there are some adverse
impacts in that.

Mr. MARTINEZ. Let me ask all of you this question, and you all
respond from your perspective. You are in police, you are in fire,
and you are in police.

I have some knowledge, serving on a local city council, and then
the State senate, that some States have requirements for police of-
ficers to undergo annual physicals. And I imagine those physicals
are extensive,

In your testimony you alluded to the fact that you couldn’t pre-
dict coronary disease. I think that is wrong, because if you give an
EKG or get a stress test, there are ways to determine whether
stress is present in a person, and even the potential for—well, some
coronary disease. You are right, you would have to go through the
catherization to determine to what degree. But the fact that you
can establish that there is coronary disease, or lack of coronary dis-
ease, through stress tests and EKG’s, would, I imagine, be an auto-
matic requirement of any physical that an officer is taking.

And if a person reaches a certain age and he is simply in robust
health, even by very extensive measures, wouldn’t that person still
qualify for employment?

Colonel Furnas. Mr. Chairman, again I guess in light of that,
yes, if you could show truly that that was it, that might well be.
However, the position of the EEOC, again, in these type of cases is
that it does not matter unless you can show that a strong heart is
necessary to be a police officer, it doesn’t matter.

Mr. ScHAITBERGER. Mr. Chairman, I would like to point out one
flaw in trying to rely on typical medical examination to use at
least in firefighting, which I can speak to.

The type of tests which are performed to determine any degree
of heart or pulmonary disease is not an adequate test to use as to
whether an individual can perform under the situations they actu-
ally function in, and that is the area of the test that is missing, and
that is the area where the scientific community and the medical
community admit that they can’t really correlate between the reac-
tion and what the body can do under the type of situation that fire-
fighters function when actually engaged in a firefighting operation.

It is not like running on the treadmill. It is not like walking up
and down the stair test, When you are crawling through a building
looking for a couple of children in tots’ Jdarkness with a fire on
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your rear and the stress and the strain that that places on your
body and your system, that really cannot be measured.

And because of the team concept, one individual that can’t main-
tain their effort can, not only jeopardize the citizens that you are
there to protect, but really jeopardizes the whole team.

So, that is why we really would ask the Congress and have asked
this committee in the past to take a look at those medical and sci-
entific tests that many allude to and they alluded to this morning,
Thgy cannot be correlated with the operation that our people work
under.

If that could be the case, then I think you would be a little closer
to making those kind of determinations in behalf of the exceptional
individual.

Mr. MarTiNgz. That is a valid point.

Mr. KuesMmET, It is interesting that I just returned from Milwau-
kee where I visited two of my colleagues who both came on in the
department with me and they both were in the hospital suffering
with a heart attack, one more serious than the other.

However, they both had had an EKG and physical in the last
year which didn’t show any problem.

It is interesting that this hearing occurs at this time and what
went on there, but it would clearly indicate that although one was
8 months and one was 1 year ago, it didn’t show any signs of any
problems, and it occurred.

You know, that is just one of the factors.

However, what I would like to address is a comment that was
made earlier about finding places for elderly police officers in the
police business.

The trend in American policing is to go to civilianization at
lower pay. If you have a highly paid and trained police officer
working in a clerical, nonpolice function, you would, at least in the
unionized departments that I represent, be required to maintain
them at their level of pay.

What may need to be done is to be able to create a situation
where a member can retire, enjoy his pension benefit, and be reem-
ployed by the community. Or, as occurred in New York several
years ago, the city of New York trained police officers for other
public service jobs, nursing, and other kinds of things.

Those kinds of items need to be addressed and haven’t been ad-
dressed in American policing today.

So, yes; there are a lot of good police officers who are retiring
and getting out of the business that could do other governmental
functions. But that has not been looked at because with Gramm-
Rudman coming down and the cutbacks in Ludgets, you are just
not going to have any money available for those kinds of programs.
And the cities are already gearing up to reduce the cost of main-
taining police departments by privatization and civilianization,
which is affecting our ability to negotiate for police officers who
are past the retirement age.

Mr. MARTINEZ. Very good. I thank you.

Mr. Hayes.

Mr. Haves. I don’t really have any questions. I think we have
heard testimony from excellent witnesses. I just glanced through
the written testimony. Here are people who have actually had the
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experience of working in those areas of public safety which we
want to exclude from coverage and give the States and localities,
the local groups, the right, I guess, to retire them at an early age
than might be in other fields.

I, certainly, support the position that all of you have indicated
who have testified here. I see no need for any further questioning
on my part.

Mr. MarTiNgz. Thank you, Mr. Hayes.

T have to agree with Mr. Hayes that you have been very excel-
lent and have given very excellent testimony.

The only reason I raise some of the questions I raise is because 1
know these questions are going to be raised as the debate goes on,
not because I don’t support the legislation.

I do believe the local governments in those instances have a
better ability to determine what is best for their communities, and
to some degree I do support the legislation.

The only thing that I am always looking for is exceptions. Noth-
ing in life is ever just blatantly across the board, because you will
find in every case exemptions.

But I would not risk the overall program just to satisfy those ex-
emptions because they are, after all, just the rare exception.

Mr. ScHAITBERGER. Mr., Chairman, may I give for myself one
final comment? I know that the committee in its deliberations is
really looking at the mandatory retirement question, and a lot of
the focus this morning and today is on the retirement end.

I would just add that the chairman and the committee, please
look at the front end of the question, which we believe may even be
the more serious of the two problems, and that is listing the maxi-
mum hiring age into the service.

hSo, we would just ask you in your deliberations to please focus on
that.

Mr. MARrTINEZ. Very good. You have actually given me some in-
sight that I didn’t have before, and I think that is very important.

This will be a part of the record for those that care to read the
record and be educated.

It also gives us who may be arguing on the side of the bill some
more ammunition to fight with.

Thank you very much for being here today.

One last thing. There was some opposition testimony and it was
provided by the Commission on Human Rights and Opportunities
for the State of Connecticut, Mr. Philip Murphy. He was not able
to be here. But his testimony will be entered into the record also.

[The prepared statement of Philip Murphy follows:]
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The Connecticut Commission on Human Rights and Opportunities (hereinafter
Commission) respectfully provides this paper in response to this Subcommittee's
invitation to comment on two bills under your consideration, The Commission
thanks this Subcommittee for the opportunity to comment on these two bills.
After some brief comments on H.R, 4154, which the Commission wholeheartedly en-
dorses, the body of this presentation will address H.R. 1435, to which the

Commission is strongly opposed.

H.R. 4154

The Commission is charged with the enforcement of Connecticut's antidis-
crimination laws. Section 46a-60(a)(1) of the Connecticut General Statutes
prohibits, inter alia, employment discrimination based on age. Connecticut law
does not contain an age seventy (70) cap except for employees who are entitled
to benefits "under any pension or retirement plan or system provided for state
or municipal employees or for teachers in the public schools of the state or
under a pension or retirement plan or system provided for employees of an in-
stitution of higher education.” Conn. Gen. Stat, Sec. 46a-60(b)(1),(A). The
statute also contains an exception for executives analogous to that found at
29 U.S.C. Sections 631{c){1) and (c)(2). Otherwise, under Connecticut law, most
employees are protected from age discrimination even after their sixty-ninth
(69th) birthday.

Removing the age seventy (70) cap from the Age Discrimination in Employment
Act (hereinafter ADEA) will serve to further the goals of that legislation by
expanding the ADEA's protections against the arbitrary termination of employment
because of age. Further, it will free those state statutes, which currently
protect the age seventy (70} or older employee, from the threat of preemption by
the Employees Retirement Income Security Act (29 U.S.GC. Section 1144(a), herein-
after ERISA). Without this change in the ADEA, state attempts to protect




workers over age sixty-nine {69) who are members of ERISA covered plans could
be defeated. However, were the ADEA to protect these older workers, ERISA would
cease to be a threat, since statutory provisions of the ADEA are not preempted

by ERISA.

H.R, 1435

This bill proposes to completely deny state and municipal police and fire
personnel the important ﬁrotections of the ADEA. The bill is all inclusive; it
would deny ADEA protection to applicants for employment as well as to incumbent
employees facing arbitrarily low mandatory retirement ages. Further, this bil
makes no distinction between line firefighters or police officers and super-
visory or administrative personnel.

The Commission strongly opposes this legislation, We believe it is 111 ad-
vised in its entirety. This proposed exemption from ADEA coverage is completely
at odds with past Congressional action concerning the ADEA, and with judicial
interpretation of that law, Further, there is no averriding administrative or
medical justification for such an extreme departure from established law.

The ADEA was enacted in 1967 "to promote employment of older persons based
on their ability rather than age; to prohibit arbitrary age discrimination in
employment; [and] to help employers and workers find ways of meeting problems
arising from the impact of age on employment." 29 U.S.C. Section 621(b).

Since 1967, Congress has amended the ADEA several times. Originally, the Act
did not apply to the federal Government, to the states or their political sub-
divisions, or to employers with fewer than twenty-five (25) employees. However,
in 1974, Congress extended coverage to federal, state and Jocal governmental
employees. 29 U.S.C. Section 630(b). At the same time, Congress extended
coverage to employers with twenty (20) or more employees. 29 U.S.C. Section 630

(b).
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In 1978, Congress removed the general exemption permitting forced retirement
pursuant to a bona fide pension plan., 29 U.S.C. Section 623(f)(2). In 1979,
Congress extended protection to persons aged sixty-five through sixty-nine
(65-69). 29 U.S.C. Section 631{a). In 1982, the provision permitting the age-
based mandatory retirement of tenured teachers was repealed.

29 U.5.C. Section 623{g){1). In short, the history of the ADEA has been one of
steady expansion toward all older employees, in keeping with the underlying
purpose of the Act, This bill represents a complete reversal of this trend.

The United States Supreme Caurt has consistently upheld these Congressional
extensions of protection. In EEOC v. Wyoming, 460 U.S. 226 (1983), the Court
upheld the extension of the ADEA to state and local governments and ruled that
there was no Tenth Amendment violation.

In the Wyoming case, a suit was brought challenging Wyoming's policy of
mandatorily retiring fish and game wardens at age fifty-five (55). The lower
court held that the ADEA was unconstitutional as applied to state employees., As
noted, the Supreme Court reversed. In so doing, the Court pointed out that its
decision did not mean that Wyoming's retirement policy was necessarily unlawful.
The Court noted:

Perhaps more important, appellees remain free
under the ADEA to continue to do precisely
what they are doing now, if they can demon-
strate that age is a 'bona fide occupational
qualification' for the job of game warden...
Thus,...even the State's discretion to
achieve its goals in the way it thinks best
is not being overridden entirely, but is
merely being tested against a reasonable

federal standard. 460 U.S., at 240
(emphasis in original)

Accordingly, the ADEA presently provides a solution, the bona fide occupational
qualification (hereinafter BF0Q) defense, to the concerns expressed in Wyoming.

These are the same concerns which underlie H.R. 1435.
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The BFOQ is the long standing legitimate exception to ADEA coverage. The
Supreme Court has recognized it as a reasonable federal standard in the Wyoming

case, as well as in more recent decisions. In Johnson v. Mayor and City of

Baltimore, __ U.S. __, 37 FEP Cases 1839 (1985), the Supreme Court reversed
the Fourth Circuit Court of Appeals, and reinstated the decision of the Maryland
District Court. The District Court ruled that the defendants had failed to
establish a BFOQ for their policy of mandatorily retiring firefighters at age
fifty-five (55). Unless a BFOQ is established, such a policy would clearly
violate the ADEA, The ADEA permits a defendant to claim and prove a BFOQ for
any position.

The BFOQ standard has consistently been narrowly construed, in both judicial
and administrative forums. Western Airlines v. Criswell, _ U.S.__,

37 FEP Cases 1829 (1985). The legislative history of the ADEA repeatedly states

that the degeneration that accompanies aging is an individual matter.

Western Airlines v. Criswell, 37 FEP Cases at 1833. The individual nature of the

effects of the aging process, and the statute's clear reliance on job require-
ments mandate an individual approach to forced, age-based retirement. The
proposed blanket exemption for police and firefighters hiring and termination
decisions evades the entire purpose of the ADEA,

Since this bi1l is a radical departure from almast twenty years of Congressional,
administrative and judicial action, it must seek justification in medical and, per-
haps, fiscal concerns. A proponent of the bill might say that although aging
varies with the individual, physical abjlity cannot be individually determined.

A proponent might argue that it would be prohibitively expensive to individually
determine physical ability in the police and fire contexts. Several courts have

considered such claims in the context of the ADEA. These courts have heard

59-730 0 ~ 86 — 2
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extensive medical testimony both on the effects of aging and on the expense and
reliability of medical evaluations of physical capacity. See, e.g., Hahn v.

City of Buffalo, 596 F. Supp. 939 (W.D.N.Y. 1984), aff'd 770 F.2d 12 (2d Cir. 1985);
Johnson v. Mayor and City of Baltimore, 515 F.Supp. 1287 (D.Md. 1981); rev'd.

731 F.2d 209 (4th Cir. 1984); rev'd, _ U.S.__, 37 FEP Cases 1839 (5.Ct. 1985).

These courts found that physical capacity varied widely from person to person
and that age could not be used as a BFOQ, particularly when a relatively young
age was dictated for retirement or as a maximum hiring age. The courts further
found that physical condition could readily and inexpensively be determined on
an individual basis. This same medical testimony counsels against the wholesale
exclusion of police and fire parsonnel from the coverage of the ADEA, Police
and fire departments must monitor the physical condition of applicants and em-
ployees regardless of their age. There is no reason why a person should be denied
an individual evaluation of continued ability to serve, merely because he or she
has celebrated a particular birthday. The Connecticut fair employment practices
statute, Connecticut General Statute Section 46a-60(b)(3), specifically allows
an employer to examine an employee to determine ability for continued employment
on an individual basis. Similarly, there is no reason not to assess an applicant
for protective service work on the basis of his or her individual ability, instead
of disqualifying him or her entirely on the basis of an arbitrarily set maximum
hiring age. This bill does not allow for individual consideration at all, and
it resurrects fallacious stereotypes abou; older persons, stereotypes the ADEA
was intended to put to rest.

Implicit in the introduction of this Bill, H.R. 1435, is an assumption that
all firefighters and law enforcement officers are physically unable to work to

the usual retirement age, typically sixty-five (65) or seventy (70), provided
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A

for other state or municipal employees. In considering this tegislation, there-
fore, it is worthwhile to carefully examine that assumption. Through litigatien
already waged over the BFOQ exception of the ADEA, you have the benefit of a
substantial amount of expert medica) opinion as to the physical capabilities of
older police and fire workers. (Exhibit A §s an excerpt of some of that testi-
meny and is dicussed infra). We have attached some of the decisions on this
issue. (See Exhibits B and C, attached, Exhibit B is the District Court of

Maryland's decision in Johnson v. Mayor and City of Baltimore, cited earlier as

eventually sustained by the Supreme Court. Exhibit C is the District Court of

New York's decision in Hahn v. City of Buffalo, also cited earlier.) From the

review of the findings in these decisions, two key points emerge, regardless

of whose experts one considers. First, some firefighters and law enforcement
officers are fully competent to perform their jobs well into their sixties.
Equally clear is the fact that it i5 not impractical to determine medically which
personnel represent a risk to public safety, and should therefore be removed
from service.

There 1s no real dispute that, with age, overall physical ability tends to
decline, and the possibility of a heart condition increases. These tendencies
are gradual and linear; in other words, for the general population, neither tend-
ency shows a marked change at any given age. There is no one age at which there
is a marked fall off, for the general population, of physical endurance, nor a
marked increase in the incidence of heart disease. Given these gradual tendencies,
however, 1t is a different matter entirely, to assert that they occur because of
age, An objective look at the expert opinions in these exhibits Jeaves 1ittle
doubt that such an assertion may not be valid for significant portions of our

population.
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The experts identify several “risk factors" which contribut to both ones
physical ability and ones susceptibiiity to heart ailments. Three of these are
identified as major factors--hypertension, excess body cholesterol, and
cigarette smoking. Somewhat less important, but still a major consideration, is
ones family history., Other contributing factors, although of less importance,
are sex, age, physical inactivity and the presence of diabetes. In light of
these factors, it seems inappropriate to consider legislation that would focus
exclusively on age as the barometer by which to measure ones continued fitnass
to serve in the protective services.

It is also inappropriate to consider legislation such as this when you re-
flect on some of the statistics presented in the cases which belie the gradual
tendency toward declining physical ability with age. In one study of the general
population, thirty percent (30%) of males in their fifties had body fat levels
equivalent to the average man in his twenties. Twenty percent (20%) of men in
their fifties could assimilate oxygen into their bloodstreams at the same rate
as the man in his twenties. Looking at raw strength, between fifteen to twenty
percent (15-20%) of men in their fifties are stronger than the average man in
his twenties, These are not insignificant numbers. Clearly a sizable number of
the general population remains physically competent despit advancing age. In
nonsedentary occupations such as firefighting and law enforcement, one would
hardly expect a decline in these significant percentages.

The attached exhibits also point to additional factors which contribute to
any perceived decline in performance among protective service workers. One is
tenure in the position--the so-called “burnout" factor. Another is a decline
in morale brought on by the fact of limited opportunity for advancement through

the ranks. Finally, one must consider testimony that the older, more experienced
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worker's judgment may compensate for any perceived or actual, decline in physical
stamina. In at least one case (see Exhibit B), the injury rate for younger fire-
fighters was significantly higher than that sustained by older, more experienced
personnel.

The evidence in these exhibits also shows that it is not a difficult burden
to determine, with a high degree of medical certainty, which protective service
workers of a given age are physically competent to continue in their duties, and
which are not. This Committee's attention is specifically called to the testi-

mony of Doctor Samue] Fox in the Johnson v, Baltimore case. (See Exhibit A.

The complete transcript of Dr. Fox's testimony runs to some one-hundred-sixty
(160) pages. For obvious reasons of economy, we have included as Exhibit A only
pages 477-481, which speak directly to the issue of identifying those workers at
significant risk.) In summary, Dr. Fox describes a procedure of medical tests,
nonburdensome in terms of both time and expense, by which a determination as to
continued physical fitness to serve could be made on ninety-five percent (95%)
of all firefighters who took it. Further determinations could be made on the
remaining five percent (5%) through the use of one or two additional tests, for
an increased, but not prohibitive, expense,

1t is significant that none of the experts referenced in the attached ex-
hibits assert that distinguishing between those older protective service workers
who are physically able to continue, and those who are not, is impossible or
impractical from a medical standpoint. We believe that it is practical from an
administrative standpoint as well. It must be considered at the outset that not
a1l workers will desire to work past the earliest date at which they can retire.
Many, perhaps most, protective service workers 1o?k forward to and count on re-

tirement at age fifty (50), sixty (60) or whatever other age is provided for
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voluntary retirement. Therefore, a large number of workers will not require any
testing at all. For those that do wish to continue, an investment of two to
three (2-3) hours and less than two-hundred dollars {$200) does not constitute
an excessive burden, in 1ight of the fundamental right involved.

These tests can predict, with a high degree of medical accuracy, the older
worker's capacity to continue satisfactorily in the protective services. Are
they risk free? No test result can guarantee future performance, However, they
can predict future performance with a high degree of confidence. We all function,
as persons or as governmental bodies, with full knowledge that many of our deci-
sions entail certain risks. We can, as in the instance of determining the
continued competence of protective service workers, however, reduce those risks

to acceptable levels.

CONCLUSION

In short, while some oider firefighters and law enforcement personnel may no
Tonger be physically competent to perform their duties, it is obvious that many
others are more than capable of continued service. It is equally apparent that
it 1s medically and administratively feasible to distinguish between the two., It
is for this reason that the Connecticut Commission on Human Rights and Opportunities
opposes H.R., 1435.

We are not testifying as a medical expert. Those who have the expertise in
the fields of aging and physical ability have told the courts and can tell you
that individual determinations of fitness can be made practically and at relatively
Tow cost. Those opintons do not give support to the underlying assumptions behind
this bi11, Yes, there is a gradual trend toward physical decline and increased
risk of heart disease that accompanies age. There are, however, significant num-

bers of individual exceptions to these trends. This bill sacrifices the rights
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of each of those individuals to continued employment in his or her chosen field.
It does so to the benefit of no one, for the evidence does not show that public
safety would be enhanced.

H.R. 1435 opens the door to the codification of other stereotypes, which
ure often faise and are always blind to the individual. This bill stands in
direct counterpoint to the noble goal of ensuring the employment of older per-
sons based on their individual ability instead of their age, which was the
purpose behind the enactment of the ADEA almost twenty years ago. The Connecticut
Commission on Human Rights and Opportunities urges your favorable action on

H.R. 4154 and urges your rejection of H.R. 1435. Thank you.
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own interest to know if they have a problem before they
experience any difficulties and yet at acceptable low cost
to the system or individuals, and at very acceptable low E
hazard, which we always have to consider relative to undeé-
taking any procedure, !

We do not have to go to angiograms today, but
even if one did wish to do that, the well-run laboratory
doing angiograms hus one~tenth of one percent mortality
rate on an average in the Unitad States.

Q Now, in texrms of designing a type of objective
test in the way of a medical test, in order to determine
whether or not a firefighter could in fact safely and
efficiently perform his job, could you describe for the
Court what you believe to be the basic type of tests which
would be necessary in order to de that?

A Yes, certainly height and weight would be
relevant. But we know that weight by itself is not too
strong an indicator. In laboratory data, the cholesterol
and triglyceride determinations are available widely and
as discussed earlier, high:density lipid protein cholesterol
determinations are coming under high quality standards. But
fortunately here in Baltimore, we have one of the 12th
national lipid research center units at Hopkins, under

Dr. Flitterovich, that does superb work in the lipid

definition. And I think is open to approach at a xeasonable




478

cost,. as is an eguivalent unit at George Washington
University in Washington.

So that definition of lipid, the fasting blood
sugar or two hour after eating, so-called, post-pranial
blood sugar determination will also, in my mind, be cost
effective,

Smoking history and blood pressure are easily
obtained. But we have to depend on the subject's reporting
for the veracity of the smoking history.

Family histoxry is more difficult to work with
but clearly is worth the brief amount of time for recording,
and if there 15 suggestion of premature disease, it enhances
the persuasion to look further,

The discussion of psychological stress and strain,
I think, is one of the more difficult things, but clinicians
can get a feel for the way in which individuals handle that
type challenge at a useful level with very few questions.

Therefore, I think we have the first line of
entry into a system, with laboratory tests, which should be
available for less than $30, and very brief review of
circumstances that need not be undertaken by physiclans ~--
allied health sclence personnel can elicit history and take
blood pressure.

After that, an exercise tolerance test on a

treadmill to perceive symptomatic maximum is, in my mind, a
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very worthwhile undertaking, can be negotiated, I think, on

a group basis, for something a little over a hundred dollars -
clearly under $200 -- with a ten electrode 1l2-lead high
quality recording capability, including computer averaging,
vhich your high levels of exercises, this is very jmportant --
there are four manufacturers of machines that provide that
quality and they are widely available,

After that, if continued interest or concern
exists, the fluoroscopic evaluation for calcium and the
distribution in the coronary arteries is not frequently
performed but should be by all those -~ and should be
available at a cost no greater than $50,

The amount of radiation imposed on the subject
with a brief image intensified fluoroscopic survey is very
acceptable, low -- much less than the daily allowable dose.

The next stage of evaluation, if still questions
remain, would be the radio nuclei ventriculogram, a procedure
which was in large part resultant from the work of Dr.

Henry Wagner at Hopkins in his very innovative leadership in
developing radio nuclel applications to the field of
cardiology. This is widely avalilable in the Baltimore~
WAshington area, and you lie on your back in most
configurations, peddling a resistance bicycle while thé
scintillation crystal that picks up the contained radiaFion

or lsotope in the heart is placed over the chest and with
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increasing resistance imposed by the exercise bicycle
settings, one gets up to a high level of exerclse. This
type gvaluation is available for under $400 depending on
whose accounting one is dependent upon in the Baltimore—l
Washington area. !

Beyond that, there are other isotope studies,
The Thallium profusion scan, so-called, which is a little
more expensive, and heart catheterization, which we hope
would not be necessary.

But, by building a series of sequential
evaluations, -one can determine with a very high degree of
accuracy the probability of the existence of significant
coronary disease,

Q Let me ask you this, Doctor: Is it necessary,
in every case, to go to the lengths that you have just
described?

A B& no means. I think that less than 5 percent
of the population of firemen, age 50 and above, wouid ever
get into the hands of a nuclear cardiologist doing a nuclear
test at 300 and 400 dollaxs.

_ Q ' So you think that 95 percent could be evaluated
on the basis --

A And resolved.

Q &nd resolved up to and including the exercise

stress test? N
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A Yes, because an hour of that test, as I think
I deﬁonstraCed, when you look at more than just the simple
S~T gegment displacement, and you look at the manner in which
the patient sustained his blood pressure, the ~- his general
appearance, the character of the blood pressure sounds as
they come through, not just the arithmetic values -- ﬁany
things that we, as clinicians, have learned to use and which
are avallable to us, you do not need to go to the expensive
8o§histicated deman&ing techniques.

We have a slide illustrating this approach if
that would be relevant.

THE COURT: I really don't think we need to go
into the details. Do you want the docter to be finished
today? I think we're going into an awful lot of detail.

MR, BEKMAN: Your Honox, that's all the questions
that I have for Dr. Fox.

THE COURT: Very well, cross-examination?

CROSS~-EXAMINATION
BY MR. GROSSMAN:
Q Dr. Fox, you've been here throughout the whole

trial, havent you?

A I have.
Q Did you hear Dr. Davis yesterday say that
persons reach their maximum oxygen -- their VO, Max at age

35 -~ do you agree’with that?
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JOHNSON v. MAYOR AND CITY COUNCIL OF BALTIMORE
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Cis o8 615 F.Swpp. 1287 (1981)

Robert W, JOHNSON, August T. Stern,
Jr., Thomas C. Doyle, Mitchell Parls,
Robert L. Robey and James Lee Porter,
Plaintitfs,

and

Equal Employment Opportunity Commis-
aion, Intervening Plaintiff,

¢

The MAYOR AND CITY COUNCIL OF
BALTIMORE and Hyman A. Presaman,
a# Chairman and Donald D. Pomerleau,
Calhcun Bond, Edward C. Heckrotte,
8r., Charles Daugherty, Pacl D, Wolman,
Jr. and Curt Heinfelder, members of the
Board of Trustees, Fire and Police Em-
ployees Retirement System of the City
of Baltimore, Defendants,

Civ. A. No. H-78-588.
United States District Court,
District of Maryland.
June 9, 1681,

Six fire fighters brought suit challeng-
ing provisions of city code which required
that certain fire department employees
retire at ages 55 and 60. The District
Court, Alexander Harvey, II, J., held that:
(1) city was subject to provisions of Age
Discrimination in Employment Act of 1867;
(2) plaintiffs did not waive their rights un-
der Act by joining fire and police employ-
ee’s retirement system of city; (8) provi-
sions of city code requiring that certain fire
department employees retire at ages 55 and
60 violated ADEA; and (4) claim of 82-
year-old plaintiff was ripe for adjudication,

Order accordingly.

L Civil Rights e=8.15 3

City was subject to provisions of Age
Discrimination in Kmployment Act of 1867,
gince 1974 amendment to ADEA to include
states and political subdivisions within defi-
nition of term “employer” was constitution-
al. Age Discrimination in Employment Act
of 1967, § 11(b) s amsnded 290 USCA.
§ 630(b).

2. Municipal Corporations =53

If city ordinance conflicts with provi-
sions of Age Discrimination in Employment
Act of 1967, ordinance in question must fall,
Age Discrimination in Employment Act of
1967, § 2 et seq. ns amended 29 US.CA.
§ 621 et seq.

3. Eatoppel ®=52.10(3)

Before court can find that federal right
has been waived, it must be established that
there was intentional relinquishment or
abandonment of known right or privilege.

4. Estoppel &=»116

Courts indulge every ressonable pre-
sumption against waiver of fundamental
rights, and court cannot presume asquies-
cence in loss of a fundamental right.

5. Civil Rights &»9,15

Fire fighters, by joining, between 1962
and 1807, city fire and police employees
retirement system, provisions of which re-
quired them to retire st ages 55 or 60, did
not waive their right to rely on benefits
conferred upon them by Age Diserimination
in Employment Act which did not include
employees of state and local governments
until 1974 and did not preclude involuntary
retirement of individual because of age pur-
suant to established pension plan or seniori-
ty system until 1978, Age Discrimination
in Employment Act of 1967, § 2 et seq. as
amended 20 US.C.A. § 621 et seq,

6. Civil Rights %=8.15

Fire fighters were not’ contractually
bound to retire at ages 55 or 60 because
they agreed to termsa of city fire and police
employees retirement system requiring
them to retire at age 55 or 60, since such
waiver or release contravened policy behind
Age Discrimination in Employment Aect of
1967. Age Discriminstion in Employment
Act of 1987, § 2 et seq. as amended 29
UB.C.A. § 621 et neq.

7. Civil Rights o»44(6)

Prima facie case of age discrimination
is made out where plaintiff proves that he
is member of the protected group; that he
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has been terminated; that he has been re-
placed by person outside protected group;
and that he was qualified to do the job,
Age Discrimination in Employment Act of
1967, § 2 et seq. as amended 29 U.S.C.A.
§ 621 et seq.

8. Civil Rights 39,15, 44(6)

Provisions of city code requiring that
certain fire department employees retire at
ages 55 and 60 violated Age Diserimination
in Employment Act of 1967; city failed to
meet its burden of proving that age consti-
tuted bona fide occupational qualification
or that it was impoasible or highly impracti-
cal to deal with retirement of fire fighters
between ages of 60 and 65 on an individual-
ized basis, Age Discrimination in Employ-
ment Act of 1867, §§ 2 et seq., 4(f)1) as
smended 29 US.CA. §§ 621 et seq,
628(fX1).

9. Civil Rights =43

Once plaintiff has made out prima fa-
cie case of age discrimination under Age
Discrimination in Employment Act of 1967,
burden shifta to employer to establish bona
fide occupaticnal qualification defense.
Age Discrimination in Employment Act of
1967, §§ 2 et seq., 4(fX1) as amended 29
U.S.C.A. §§ 621 et seq., 628(f)1).

10. Declaratory Judgment =209

Claim of 82-year-old fire fighter who,
under provisions of city code would be re-
quired to retire at age 55, was ripe for
adjudication, even though he would not be
required to retire for 23 years, and there-
fore, fire fighter was entitled to declaratory
judgment and irjunction prohibiting de-
fendants from enforcing those provisions of
city code. Age Discrimination in Employ-
ment Act of 1967, §§ 2 et seq., 12 as amend-
ed 20 US.C.A. §6§ 621 et seq., 631,

11. Statutes *=>64(1)
Act must fsll intire]y if effect of de-
claring portion of it invalid would render

remainder incapable of affecting purpose
for which act was enacted.

1. Plzintiffe also contend that the City ordinance
violates 29 U.S.C. § 215, However, that provi-
slon of the Fair Labor Standards Act is merely

. an caforcement providon incorporated into the
ADEA. See 29 US.C. § 626(b).
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12. Constitutional Law ¢=253.2(2)
Legislation authorized by section five
of the Fourteenth Amendment can prohibit
practices which would pass muster under
equa! protection clause, absent an act of
Congress, U.S.C.A.Const. Amend. 14,

Paul D, Bekman, William H, Engelman
and Kaplan, Heyman, Greenberg, Engel-
man & Belgrad, P.A., Baltimore, Md,, for
plaintiffs,

Frederick P. Charleston, Trial Atty,
Equal Employment Opportunity Commis-
sion, Baltimore, Md., for intervening plain-
tiff.

Ambroese T. Hartman, Deputy City Sol,,
and Glenn M. Grossman and I. William
Gawlik, Asst. City Sols,, Baltimore, Md,, for
defendants.

ALEXANDER HARVEY, II, District
Judge:

In this civil action, the six plaintiffs, who
are Baltimore City firefighters, are chal-
lenging provisions of the Baltimore City
Code which require that certain Fire De-
partment employees retire at the ages of
fifty-five and sixty. Plaintiffs contend that
this legislation (1) violates provisions of the
Age Discrimination in Fmployment Act of
1967 (the “ADEA™), 290 US.C. § 621, et
seq;! (2) contravenes 42 U.S.C. § 1983;
and (8) is violative of the Fourteenth
Amendment. As relief, plaintiffs are seek-
ing & declaratory judgment, a permanent
injunction, back pay for plaintiff Johnson,
attorneys’ fees and costs,

Five of the six plaintiffs are presently
over aixty years of age? Had they not filed
this suit, each of these five plaintiffs would
now have been mandatorily retired, pursu-
ant to applicable provisions of the Balti-
more City Code. However, with the con-

2. Plaintiffs Johnson, Stern, Doyle, Paris and
Robey are all over sixty years of age. Plaintiffs
have complied with the exhaustion require-
ments of 28 U.S.C. § 626(d).
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sent of the defendants, a Temporary Re-
straining Order has been entered in this
case, permitting these five plaintiffs to re-
tain their jobs and their employment bene-
fits during the pendency of this action,
The sixth plsintiff, James Lee Porter, is
presently thirty-two years of age. He will
be required to retire under the Baltimore
City law in question in the year 2008, when
he becomes fifty-five,

Named as defendants are the Mayor and
City Council of Baltimore and the Chairman
and members of the Board of Trustees of
the Fire and Police Employees Retirement
System of the City of Baltimore (herein-
after the “FPERS"), Subsequent to the
commencement of this action, the Equal
Employment Opportunity Commission was
permitted to intervene a8 a party plaintiff
and has filed an intervening complaint.
Following extensive pretrial proceedings,
this case came on for trial before the under-
signed Judge, sitting without & jury. Testi-
mony was heard from expert and other
witnesses, and numerous exhibits have been
entered in evidence. Findinge of fact and
conclusions of law under Rule §2(a), F.R.
Civ.P,, are contained in this Opinion, wheth-
er or not expressly so designated.

I
The challenged provisions of Iaw

Prior to 1962, employees of the Baltimore
City Fire Department, like other municipal
employees, were covered by the Employees
Retirement System of the City of Baltimore
(hereinafter the “ERS™)}  See Article 22,
§§ 1-17, Baltimore City Code (as amended).
This pension and retirement system oon-
tains a provision for mandatory retirement
at age seventy.

Pursuant to enablin} legislation enacted
by the Maryland Staté Legislature, the Bal-
timove City Council, in 1962, approved an
ordinance establishing & new retirement
system for Fire Department and Police De-
pertment employecs ouly, namely the
3. Employses of the City of Baltimore other

than

firefighters’ and policemen continue to be
covered by the ERS,

FPERS, which is nt issue here. The provi-
sions applicable in thin case, as set forth in
Article 22, § 84(a), Baltimore City Code (as
amended), are as follows:
(2) Any member in service whe has at-
tained the age of fifty-five shall be
retired on the first day of the next calen-
dar month after attaining such age, ex-
cept that 8 member who has attained the
rank of Fire Lieutenant or Police Ser-
geant, or equivalent grade as certified by
the Department head and approved by
the Board of Trustees, shall be retired
when he has attained the age of sixty-
five.

L] . . L] L] L]

(4) Further, anything in this subtitle to
the contrary notwithstanding, any em-
ployee covered by this System, under the
rank of Fire Lieutenant or Police Ser-
geant, or equivalent grade, who was in
service on July 1, 1962, may be continued

in service until attaining age 60.

In this suit, the plaintiffs contend that
these provisions which require them to
retire at ages fifty-five and sixty violate
the ADEA, § 1983 and the Fourteenth
Amendment.

11

Facts

Plaintiff Robert W. Johnson commenced
his employment with the Baltimore City
Fire Department in October of 1843, On
April 29, 1979, Johnson attained the age of
sixty years, Under § 84(a)¥4), Johnson was
retired involuntarily on May 1, 1979, This
suit was ‘f'xled on May 29, 1979. Pursuant to
the Temporary Restraining Order entered
by the Court, Johnson was restored to pay
status on June 11, 1979.* In addition to the
other relief sought by the other plaintiffs,
Johnson secks back pay from May 1 to June
11, 1979 in the amount of $1,000.00, Plain-
tiff August T. Stern, Jr. commenced his
4, Plaintiff Johnson is the only one of the plain-

tiffs whose employment has been interrupted.
Thus, he is the only plaintiff sceking back pay.
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employment with the Fire Department in
February 1946, He became sixty years of
age on September 17, 1979, Plaintiff
Thomas C. Doyle started working with the
Fire Department in March of 1947, and
became sixty years of age on October 7,
1979, Plaintiff Mitchell Paris commenced
his employment with the Fire Department
in December of 1946, and he attained the
age of sixty on January 21, 1981, Plaintiff
Robert L. Robey started working with the
Fire Department on October 10, 1851, and
became sixty on March 26, 1981. Plaintiffs
Stern, Doyle, Paris and Robey have also
been continued ss Baltimore City firefight-
ers pursuant to this Court's Temporary Re-
straining Order. Like plaintiff Johnson,
they all desire to continue to work for the
Baltimore City Fire Department beyond
age sixty. Plaintiffs are not here challeng-
ing the right of the defendants to retire
them involuntarily at age sixty-five, which
is the mandatory retirement age under
present law for Lieutenants and other offi-
cers of the Fire Department,

Plaintiff James Lee Porter commenced
his employment with the Baltimore City
Fire Department on May 6, 1969, On Octo-
ber 28, 2008, plaintiff Porter will attain the
age of fifty-five. Since he did not become a
firefighter until after July 1, 1962, he will
be required under the aforementioned
§ 84(a)(2) and (4) to retire at age fifty-five
whether he wishes to or not.

Plaintiffs Johnson, Stern, Doyle, Paris
and Robey were all formerly members of
the ERS. When the new ordinance estab-
lishing the FPERS was adopted by the City
Council in 1962, these five plaintiffs, in 1962
or thereafter, chose to be covered by the
new retirement system rather than the old.

m 3

The ADEA
When it enacted the ADEA in 1967, Con-
greas included a statement of its findings
and purpose in passing this legislation. 29
U.S.C. § 821 provides as follows:
(a) The Congress hereby finds and de-
cisres that—
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(1) in the face of rising productivity
and affluence, older workers find them-
selves disadvantaged in their efforts to
retain employment, and especially to re-
gain employment when displaced from
jobs;

(2) the setting of arbitrary age limits
regardless of potential for job perform-
ance has become a common practice, and
certain otherwise desirable practices may
work to the disadvantage of older per-
BONS;

(8) the incidence of unemployment, es-
pecially long-term unemployment with
resuitant deterioration of skill, morale,
and employer acceptability is, relative to
the younger ages, high among older
workers; their numbers are great and
growing; and their employment problems
grave;

(4) the existence in industries affecting
commerce, of arbitrary discrimination in
employment because of age, burdens
commerce and the frée flow of goods in
commerce,

(b) It is therefore the purpose of this
chapter to promote employment of older
persons based on their ability rather than
age; to prohibit arbitrary age discrimina-
tion in employment; to help employers
and workers find ways of meeting prob-
lems arising from the impact of age on
employment. )

§ 628(a)1) is as follows:

(a) It shall be unlawful for an employ-
F .

(1) to fail or refuse to hire or to dis-
charge any individual o otherwise dis-
criminate against any individus! with re-
spect to his compensation, terms, condi-
tions, or privileges of employment, be-
cause of ‘mch individual's age; ** *
As originally enacted in 1967, the ADEA

was not applicable to governmental entities.
However, in 1974, Congress amended the
Act to include states and political subdivi-
sions within its coverage. The term “em-
ployer” now includes “a State or political
subdivision of s State and any agency or
instrumentality of a State or a political
subdivision of a State ®* * *" Ses 28 US.C.
§ 630(b).
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Certain employer practices were recog-
nized by the Act as being lawful
§ 628(f)(1) provides as follows:

(f) It shall not be unlawful for an em-
ployer * * * (1) to take any action
otherwise prohibited under subsec-
tions (a) * * * of this section where
age is a bona fide occupational quali-
fication reasonably necessary to the
normal operation of the particular
business, or where the differentiation
is based on reasonable factors other
than age; * s

As originally enacted in 1967, § 628(f}2)
provided as follows:

(f) It shall not be unlawful for an em-
ployer * * * (2) to observe the terms
of a bona fide seniority aystem or any
bona fide employee benefit plan such
a8 retirement, pension, or insurance
plan, which is not a subterfuge to
evade the purposes of thin chapter,
except that no such employee benefit
plan shall excuse the failure to hire
any individual;

In 1978, § 623(fX2) was amended so that

it now reads:

(2) to observe the terms of a bona fide

meniority system or any bona fide employ-

ee benefit plan such as a retirement, pen-

sion, or insurance plan, which is not a

subterfuge to evade the purposes of this

chapter, except that no such employee
benefit plan shall excuse the failure to
hire any individual, and no such seniority
system or employee benefit plan shall re-
quire or permit the Involuntary retire-
ment of any individual specified by sec-
tion 631(a) of this title because of the age
of such individual. (Emphssix added.)

Congress added the language emphasized
above for the express purpose of overruling
the Supreme Court’s delision in United Air
Lines, Inc. v. McMann 434 U.S, 192, 98
8.Ct. 444, 54 L.Ed.2d 402 (1977). Soe House
Conference Report 96-8560, 85th Cong., 2d
Seasion, [1978) U.8.Code Cong. and Admin,
News, pp. 504, 828, In the McMann case,
the Supreme Court had held that a bona
fide pension plan established prior to the
i.m’i;:‘h smendment became effective on May 1,

effective date of the ADEA could not be a
subterfuge to evade the purposes of the
Act. 484 US, at 208, The 1978 amend-
ment to § 623(fX2) makes it clear that the
Act applies to FPERS, even though that
retirement plan was established before the
ADEA was enscted, Furthermore, ns the
Fourth Circuit noted in EEOC v. Baltimore
and Ohio R.R. Co., 632 F.2d 1107, 1112 (4th
Cir, 1980), the 1978 amendment explicitly
prohibits the provisions of § 623(fX2) from
being utilized as a defense to involuntary
retiement of protected individuals,

In this suit, plaintiffs assert that
§ 34(a)2) and (4) of Article 22 of the Balti-
more City Code are contrary to § 628(a)1)
and § 628(f)2) because the FPERS requires
the involuntary retirement of each of them
because of their age. Defendants contend
(1) that the ADEA is unconstitutional; (2)
that plaintiffs have waived their right to
rely on the benefits of this federal statute;
and (8) that pursuant to § 628(f)(1), age is a
bona fide occupational qualification for
firefighters which is reasonably necessary
to the normal operation of the Baltimore
City Fire Department.

iv

The constitutionality of the ADEA as
applied to states and political
subdivisions

Relying on National League of Cities v.
Usery, 426 U.S, 883, 96 S.Ct. 2465, 49
L.Ed.2d 245 (1976), defendants first contend
that the ADEA may not be constitutionally
applied to employees of & state or political
subdivision. As noted hercinabove, Con-
gress armended the Act in 1974 to include
states and” political subdivisions within the
definition of the term “employer”, as used
in the Act. See 29 U.S.C. § 630b)§ De-
fendants contend that by extending the
coverage of the ADEA to public employees
in 1974, Congress has unconstitutionally
usurped the regulation of easential govern-
ment functions properly reserved to state
and locsl governments.
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Defendants’ constitutional argument was
previously rejected by the Fourth Circuit in
Arritt v, Grigell, 567 F.2d 1267 (4th Cir.
1977). In that case, a police officer in
Moundsville, West Virginia had been denied
employment by that city because he was
forty years of age and therefore ineligible
to take the required physical and mental
examinations under West Virginia law,
which had established an eighteen to thirty-
five year age limit for such applicants. In
an opinion written by Judge Thomsen, the
Fourth Cireuit reversed the District Court's
entry of summary judgment in favor of the
defendants and remanded the case to the
lower court for the development of a full
factual record concerning plaintiff’s claim
that the West Virginia statute violated the
ADEA.

As in this case, the defendants in Arritt
argued that the Supreme Court decision in
National League of Cities v. Usery, suprs,
invalidated the 1974 amendments to the
ADEA which extended coverage of its anti-
discrimination provisions to state and local
government employers. That decision of
the Supreme Court had held that the exten-
sion of provisions of the Fair Labor Stan-
dards Act to state and local government
employeea engaged in aress of traditional
governmental functions could not be upheld
as a constitutionally valid regulation of in-
terstate commerce because the Tenth
Amendment limita exercise of the powers of
Congress under the commerce clause. Af-
ter considering the legislative history of the
ADEA and the Supreme Court's opinion in
Fitzpatrick v. Bitzer, 427 U.S. 445, 96 S.Ct.
2866, 49 1.Ed.2d 814 (1976), the Fourth Cir-
cuit in Arritt upheld the 1974 amendmenta
to the Act. Writing on bebslf of the panel,
Judge Thomsen conckided that in enacting
the ADEA and extefiding it to the states,
Congress had exercised its powers under § 5
of the Fourteenth Amendment rather than
under the commerce clause. 567 F.2d at
1270-127L
& Other cases reaching the same conclusion in.

<iude Marshall v, Delaware River & Bay Au.
thority, 471 F.Supp. 888 (D.Del.1979); Rem-

Y

[1,2] The recent Arritt decision is con-
trolling in this case. As the Fourth Circuit
there held, the 1974 amendments to the
ADEA are not unconstitutional. Thus, the
City of Baltimore is subject to the provi-
sions of the ADEA, and if a city ordinance
conflicts with provisions of this Congres-
sional statute, the ordinance in question
must fall$

v
Waiver

Defendanta next argue that even if the
City of Baltimore and its Fire Department
are subject to the provisions of the ADEA,
the plaintiffs waived their right to rely on
benefits conferred upon them by this Act
when they voluntarily became members of
the FPERS in 1962 or thereafter, In sup-
port of this contention, defendants sseert
that five of the plaintiffs contractually
agreed to retire at age sixty when they
became members of the FPERS.

In 1925, the City of Baltimore established
the first actuarinlly funded pension system
in Maryland for the general protection of
municipal employees, known 8s “The Em-
ployees' Retirement System of the City of
Baltimore” (the “ERS"). See Article 22,
§§ 1-17, Baltimore City Code (as amended).
That pension system, both then and now,
containg a provision for mandatory retire-
ment at age seventy. Both firefighters and
policemen were covered by the ERS.

Following various studies supported by
City firemen and their unions, a recommen-
dation wes made to the City Board of Exti-
mates in 1960 that retirement benefits for
members of the Fire Department should be
liberalized. Following the enactment of en-
abling Tegislation by the State Legislature
in 1961, an ordinance was introduced in
1062 befoce the Baltimore City Coundil, pro-
viding for the establishment of the Fire and
Police Employees Retirement Systcm (the
YFPERS"). This legislation lowered the
mandatory retirement age for firemen and

mick v. Barnes County, 4?5 F.Supp. 914 (D.N.

D.1977); and Usery v. Board of Education of
Salt Lake City, 421 F.Supp. 718 (D.Utah 1878).
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police officers from age seventy to age fif-
ty-five or sixty. A “grandfather clause”
was included to permit firefighters, other
than officers, who were in service on July 1,
1962 to continue to work until age sixty.
Moreover, those in service on that date
could, if they chose to do 8o, continue to be
covered by the ERS, However, anyone who
was employed after July 1, 1962 was re-
quired to retire at the age of fifty-five and
was pot permitted to be covered by the
ERS. Officers of the Fire Department
were permitted to continue until age sixty-
five before being required to retire,

The proposed new ordinance was present-
ed to the membership of both the Fire
Department and the Police Department,
and some 59% of the Fire Department per-
sonnel affected voted in favor of the new
system. In June of 1962, the ordinance was
passed by the City Council. Some members
of the City Fire Department chose not to
join the new aystem, but continued to be
covered by the ERS. Others, including the
plaintiffs, elected to become members of
the FPERS. Plaintitfs Stern and Doyle
joined the new system in 1962, while plain-
tiffs Robey and Paris did 8o in 1987, Plain-
£iff Johnson, in July 1962, initially decided
to remain in the ERS, but in June of 1568,
he elected to become a member of the
FPERS. Defendants contend that when
the plaintiffs elected to become members of
the new system, they waived any rights
they might have under the ADEA and vol-
untarily agreed to retirement at age sixty.

[3,4] Before a court can find that a
federal right has been waived, it must be
established that there was an intentional
relinquishment, or abandonment of a known
right or privilege. Johnson v. Zerbst, 804
U.S. 458, 464, 63 S.Ct. 1019, 1028, 82 L.E4.
1461 (1988). Courts igdulge every reasona-
ble presumption against waiver of funda-
mental righta, and a court cannot presume
acquiescence in the Joss of a fundamental
right. Id at 464, 53 S.Ct. at 1028,

These principles were recently applied by
the Supremne Court in a cas¢ presenting the
question of a claimed waiver of an employ-
ee’s rights under Title VII of the Civil

Righta Act of 1964, See Alexander v. Gard-
ner-Denver Company, 416 U.S. 86, 94 S.Ct.
1011, 89 L.Ed.2d 147 (1974). In that case,
the Supreme Court concluded that there
could be no prospective waiver of an em-
ployee's rights under Title VII. Noting
that an individual’s right to equal employ-
ment opportunities represented a Congres-
sional command that each employee be free
from discriminatory practices, the Supreme
Court pointed out that waiver of such a
right would result in defeating the para-
mount Congressional purpose behind Title
VII. 416 US. at 51-52, 94 S.Ct. at 1021,
Accordingly, the Supreme Court concluded
that an employee's rights under Title VII
are not susceptible of prospective waiver,

[6] These prirciples are equally applica-
ble here, Plaintiffs made their decisions to
join the FPERS in 1962, 1963 and 1967,
The ADEA was enacted by Congress in
1967, but it was not until 1874 that employ-
ees of state and local governments were
included withia provisions of the statute,
In 1978, the law was again amerded to
preclude the involuntary retirement of an
individual because of age pursuant to an
cstablished pension plan or seniority sys-
tem, Under these circumstances, it ean
hardly be concluded that plaintiffs waived
their rights under the ADEA by joining the
FPERS between 1962 and 1867. In those
years, they had no right to challenge provi-
sions of the FPERS which required them to
retire at age sixty or fifty-five, and there-
fore there was no known right for them to
relinquish when they decided to join the
new retirement system. Under federal
standards, one may not relinquish intention-
ally an unknown right. Nelscn v. Peyton,
416 F.2d 1154, 1168 (4th Cir. 1969), cert.
denied, £97 U.S. 1007, 90 S.Ct. 1285, 25
L.Ed2d 420 (1970); Dodge v. Turner, 274
F.Supp. 285, 289 (D.Utah 1967); see Walker
v. Peppersack, 816 F2d 119, 127-28 (4th
Cir, 1968).

This Court's conclusion that plaintiffs
have not waived their rights under the
ADEA is supported by the Fourth Circuit's
opinion in McMann v. United Air Lines,
Inc, BA2 F.2d 217 (4th Cir. 1076). In that
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ease, the Court placed no significance on
the fact that the plaintiff could have chosen
not to join the retirement plan claimed to
violate the ADEA. 542 F.2d at 219, nl.

[6] Nor is there merit to defendants’
argument that plaintiffs are bound contrac-
tually to retire at ages sixty or fifty-five
because they have agreed to the terms of
the FPERS, A similar contention was re-
jected by Judge Miller of this Court in
Chastang v, Flynn & Emrich Co, 865
F.Supp. 857 (D.Md,1978), There, the argu-
ment had beens made that the plaintiffs had
waived their Title VII rights by executing
releases, Judge Miller held that o statutory
right “conferred upon a private party, but
affecting the public interest may not be
waived or released, if such waiver or relense
contravenes the statutory policy” 285
F.Supp. at 968. The same principlez are
applicable here.

For these reasons, this Court finds and
concludes that the plaintiffs did not waive
or surrender their rights under the ADEA
when they joincd the FPERS at various
timea betwoen 1962 and 1967,

Vi
The bons fide occupational qualification
defense

The principal issue presented in this case
and the one to which most of the evidence
has been dirccted is whether age is a bona
fide occupational qualification (hereinafter
“BFOQ™) for Baltimore City firefighters.
This defense is specifically recognized by
§ 423(fX1), which permits an employer to
take any action otherwise prohibited by the
Act where age is a bona fide occupational
qualification “reasonsbly necessary to the
normal operation of the particular business
* ¢ *" Ralying on this statutory provision,
defendants con that the Act is not vio-
lated by provisigns of the Baltimore City
Code which require that five of the plain-
tiffs retire at age sixty, whether or not they
wish to do so.!

7. This portion of the Opinion (Section VI) will
mmmmm-orumnwmum
who are prosently over sixty yoars of o3¢, Ac-
oordingly, the term *‘plaintiffs", as tsed in this
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(a) Prima facie ‘ case

[7} Plaintiffs initially have the burden
of eatablishing that their rights under the
ADEA have been violated. A prima facie
case of age discrimination is made out
where n plaintiff proves (1) that he is a
member of the protected group; (2) that he
has been terminated; (8) that he has been
repluced by a person outside the protected
group; and (4) that he was qualified to do
the job, Marshall v. Baltimore & Ohio Rail-
road Company, 461 F.Supp. 862, 872 (D.Md.
1978), aff'd in part and rev'd in part, EEOC
v, Baltimore & Qhio Railroad Company, 632
F.2d 1107 (4th Cir, 1980),

{8} In this case, thore is little doubt that
plaintiffs have fully satisfied this burden
and have cstablished a prima facie case
under the ADEA. Plaintiffs, who are over
sixty years of age, are members of the
group protected by the Act, The employ-
ment of plaintiff Johnson has in fact been
terminated, and the other plaintiffs would
have boen inveluntarily terminated had this
Court not eniered 8 Temporary Reatraining
Order which continued their employment.
Had the employment of the plaintiffs been
terminated under the FPERS, younger per-
sons would have taken their place. Finally,
the evidence discloses that the plaintiffs,
despite their age, are fully qualified to per-
form their duties as Baltimore City fire-
fighters. No evidence to the contrary has
been presented. Rather, the record in this
case clearly establishes that plaintiffs’ per-
formance of their duties has been more
than satisfactory. .

For these reasons, this Court finds and
concludes that plaintiffs have made out a
prima facie case of age discrimination un-
der, the ADEA, As applied to them, the
provisions of § 84(a) which require that
they retire involuntarily at age sixty violate
the ADEA, unless defendanta can prove
that their acts under the Ordinance are not
unlawful pursuant to § 8283(1)1).

Section, refers to all plaintiffs except Pocter,

whose clalm will be discussed hereinaftec. The

term “firefighters” as used hereln, includes
emergency vehicle drivers and pump operators.
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(b} Defendants’ burden

[8] Onece a plaintiff has made out & pri-
ma facie case of age discrimination under
the ADEA, the burden shifts to the employ-
er to establish a BFOQ defense, Arritt v.
Grisell, supra; Houghton v. McDonnell
Dougilas Corporation, 653 F.2d 561, 564 (8th
Cir.), cert. denied, 434 U.S. 966, 98 S.Ct, 506,
54 LEd2d 451 (19T7)® In Arritt, the
Fourth Circuit rejected the standard adopt-
ed by the Seventh Circuit in Hodguon v.
Greyhound Lines, Inc., 499 F2d 859 (7th
Cir. 1974), cert. denied, 419 U.S, 1122, 95
8.Ct. 805, 42 L.Ed.2d 822 (1975),for measur-
ing the burden assumed by the employer
when a prima facie case of age discrimina-~
tion has been made out. Rather, the
Fourth Circuit adopted the two-pronged
test formulated in Usery v. Tamismi Trail
Tours, Inc., 531 F.2d 224, 286 (5th Cir. 1976).
Thus, in this case, the defendanta have the
burden to show (1) that the BFOQ which it
invokes is “reasonably necessary to the es-
sence of its business” of operating an effi-
cient fire depastment within the City of
Baltimore, and (2) that defendants have
“reasonable cause, i, e., & factual basia for
believing that all or substantially all per.
sons within the class * * * would be unable
to perform safely and efficiently the duties
of the job involved, or that it is impoesible
or impractical to deal with persons over the
age limit on an individuslized basis.” 567
F.2d at 1271. In this case, the class in-
volved includes all Baltimore City firefight-
ers, other than officers, who are sixty but
rot yet sixty-five years of age. Defendants
here must prove that there is a factual besis
for believing that all or substantially all
Baltimore City firefighters between sixty
and sixty-five are unable to perform their
duties safely and efficiently, or that Balti-
more City hters between those ages
raay not possihly or practically be dealt
with on an individualized basis,

In considering whether defendants have

in this case met their burden of establishing

a BPOQ defense, this Court must be guided
by the objectives which Congress had in

8. In the Hougltoo case, the Eighth Circult con-
cluded that the employsr's admission that the

mind when it enacted the ADEA. Congress
weit so far ag to expressly incorporate into
the statutory language itself its findings
that older workers find themselves disad-
vantaged in their efforts to retain employ-
ment, that the setting of arbitrary age lim-
its regardless of potential for job perform-
ance has become a common practice, and
that the employment problems of older
workers are grave. § 621(a). Congress
further expressly stated that the purpose of
the ADEA is to promote the employment of
older persons based on their ability rather
than their age, to prohibit arbitrary age
diserimination in employment and to assist
employers and workers in {inding ways to
meet problems arising from the impact of
age on employment. § 621(b).

Recent opinions discussing the BFOQ de-
fense amserted by an employer under
§ 628(f)(1) indicate that the burden imposed
on a defendant of eatablishing this affirma-
tive defense is a substantial one. In
Houghton v. McDonnell] Douglas Corpors-
tion, supra, the Eighth Circuit reversed the
finding of the District Court that the em-
ployer of a test pilot had properly terminat-
ed his employment at age fifty-two, be-
cause age was & BFOQ for test pilots. Cit~
ing Weeks v. Southern Bell Telephone &
Telegraph Co., 408 F.2d 228, 285 (5th Cir.
1969), the Eighth Circuit concluded that to
uphold the District Court's finding that de-
fendant hed met its burden in that case
would allow the BFOQ exception to swal-
low the rule. 558 F.2d at 564. In EEOC v.
City of St. Paul, 500 F.Supp. 1185, 114§
(D.Minn.1980), the Court, in concluding that
age was not 8 BFOQ for fire chiefs of the
City of St. Paul, noted that Congress “ap-
parently intended that the bona fide occu-
pational qualification be very narrowly con-
staied, and thus spplicable in very few
cases, See 29 C.F.R. § 860,102 (1880)." In
Sexton v. Beatrice Foods Co., 630 F.2d 478,
486 (7th Cir. 1980), the Seventh Circuit, in
considering § 623(fX2), observed that excep-
tions of this sort to a remedial statute are
to be narrowly and strictly construed.

plaintiff's removal wss solely on the basis of
his age pressated a per se violation of § 623(a).
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{¢) Discussion

On the record here, this Court finds and
concludes that defendants have not met
their burden of proving under § 623(f}1)
that age constitutes & BFOQ for the re-
quirement of § 84(n) that the plaintiffs
retire at age sixty. Defendants have not
convinced this Court that the retirement of
City firefighters at that age is reasonably
necessary for the operation of an efficient
fire department within the City of Balti-
more. Furthermore, defendants have not
shown, on this record, that there is a factual
basis for them to believe that all or substan-
tially all Baltimore City firefighters be-
tween the ages of sixty and sixty-five, oth-
er than officers, would be unable to per-
form their duties safely and efficiently. Fi-
nally, defendauts have not proved that it is
impossible or impractical to deal with fire-
fighters between sixty and sixty-five on an
individualized basis.

In attempting to meet their burden, de-
fendants first emphasize the arduous na-
ture of firefighting duties and the physical
demands of the job. They point out that
the duties of firefighters include periods of
relative inactivity followed by those of in-
tense physical activity. During a fire,
plaintiffs and other firefighters are exposed
to intense heat (or in winter, extreme cold),
must work in smoke-filled environments in
the presence of toxic substances and must
perform their duties under great stress

In the absence of other evidence in the
record, these facts might have significance.
However, when the record as & whole is
considered, this Court is satisfied that de-
fendants have not met their burden of prov-
ing that all or substantially all employees of
the Baltimore City Fire Department cannot
safely and efficiently perform their de-
manding duties between the ages of sixty
and sixty-five.¥

Insofar as five of the plaintiffs are con-
cerned, this case involves their performance
for a period of only five years, namely their

9. Indoed, plaintiffs' evidence indicates that offi-
cars regularly perform at fires the same duties
as firefighters of lesser rank and, conversely,
that firefighters undertake officers’ duties in
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ability to perform their duties adequately
at ages sixty through sixty-four inclusive.
Plaintiffs are not here challenging the right
of the defendants to require their mandato-
ry retirement at age sixty-five. That is the
ege when officers of the Fire Department
must retire, and plaintiffs are not contend-
ing that they have the right under the
ADEA to work as firefighters beyond that
age? For these reasons, nothing in this
Opinion should be construed as deciding
whether the City of Baltimore has the right
to require the mandatory retirement of Fire
Department employees at age sixty-five.

The starting point in evaluating the job
performance of Baliimore City firefighters
after age sixty is the manner in which the
plaintiffs themselves have performed since
they aitained that age. The evidence is
overwhelming that plaintiffs have not only
performed satisfactorily since they became
sixty, but in most instances their perform-
ance has been more than satisfactory and
even exceptional. Plaintiff Johnson is six-
ty-two years of age, plaintiffs Stern and
Doyle are sixty-one and plaintiffs Paris and
Robey are sixty. The evidence presented
indicates that all five of these plaintiffs are
today as qualified as younger employees of
the Department to perform their duties as
firefighters. Indeed, defendants have not
sought to introduce any evidence to indicate
that any one of the plaintiffs cannot carry
out his assigned duties because of physical
or other reasons, One Fire Department
Captain testified that advancing age had
not adversely affected plaintiff Stern's per-
formance, and another Captain characteriz-
ed Stern as being an “exceptional” fire-
fighter today. Stern wes rated as “out-
standing” in his 1979-1980 performance
evaluation report. Other evidence indi-
cated that other plaintiffs were “good”, “ef-
fective” or “very efficient” in tite perform-
ance of their firefighting duties.

The testimony of firefighter Grove (who
is not a plaintiff) supports that of the plain-

the abaence of the latter. Essentially, plaintiffs
are seeking in this case the same mandatory
retiremnent age that the City applies to officers
of the Fire Department.
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tiffs and of the Fire Department officers
who evaluated plaintiffs’ performances.
Grove is sixty-nine years of age and will
have been with the Department for thirty-
nine years when he retires in August of
1981 at age 70.¥ In a three-alarm fire that
occurred in January 1981, Grove performed
arduous firefighting duties over & period of
four hours without difficulty. His testimo-
ny and that of the plaintiffs themselves
aupporta this Court’s findings on this record
(1) that plaintiffs have performed their
firefighting duties satisfactorily since they
became sixty, and (2) that they may be
expected to continue to so perform until
they reach the age of sixty-fivel?
Deferdants’ argument that substantially
all Baltimore City firefighters would be un-
able at age sixty to perform their duties
safely and efficiently is undercut by the
fact that historically Baltimore firemen
have always worked past that age and even
up to age seventy. As discussed herein-
above, the ERS, established in 1925, did not
require retirement until the age of seventy.
Even when the FPERS became effective in
1962, many firefighters, like the witness
Grove, chose to remain covered by the earli-
&r system and, like Grove, have continued to
perform their duties satisfactorily after
they reached the age of sixty. This contin-
ued employment of firefighters beyond the
age of sixty has in no way affected the high
caliber of the services performed by the
Baltimore City Fire Department. As Chief
Q’'Connor testified, the Baltimore City Fire
Department, prior to 1962, was rated as one
of the best in the country, and it continues
to be so rated. It is difficult to understand
how such a rating could have been achieved
if all or substantially all of the Depart-
ment’s firefighters over the age of sixty

18, Grove chose to remain a member of the ERS
and is therefofd not required to retire under
City Iaw until he becomes seventy years of age.

11, Plaintiff Robey was actively engaged in
fighting a major fire between 12:00 midnight
md 7:00 AM. on April 24, 1881, which was
only three days before this case came on for
trial.

12, At the present time, there are eight City
firefighters who are between the ages of sixty

cannot now and could not for mary years in
the past perform their duties safely and
efficientiy.

The further question raised is why an
effort was not made at an esarlier date to
fix a retirement age of sixty, if the risk to
the public was as great as defendants now
contend. If anything, the burdens under-
taken by an older firefighter are leus today
than they were in prior years. .[n 1958,
firefighters worked a 66-hour weck, bat
this has been reduced over the years to the
present 48-hour week. Moreover, techno-
logicul improvements over the years, includ-
ing in particular the widespread use of oxy-
gen breathing apparatus,® have made the
job lesa onerous for both older and younger
members of the Department.

Defendants’ selection of the arbitrary age
of sixty for the mandatory retirement of
Baltimore firefighters is partienlarly sus-
pect in view of what other municipal fire
departments have done. A survey of the
mandatory retirement ages of fire depart-
ment personnel in thirty of the largest
cities in the United States indicates thst
only four cities have a mandatory retire-
ment age of sixty. Twenty-two cities have
a retirement age of sixty-five or older or
have no mandatory retirement age at all
for firefighters™ Nothing in the record
indicates that Bsltimore Fire Department
personnel perform duties any more arduous
than those undertaken in other cities. To
accept defendants’ contention that substan-
tially sl firefighters above age sixty cannot
safely and effectively perform their duties
would indicate that & large number of fire
departments across the country are inade-
quately or improperly manned.

;nd seventy, and sixty-five who are between

the ages of fifty-five and fifty-nine,

13. This apparatus i3 designed to protect fire.
fighters from smoke, carbon monoxide and oth-
er harmful gases at the scene of a fire,

14. Three cities require retiremant at age aixty-
three or gixty-four. Baltimore was the only
dity with a fifty-five year old retirement age for
firefighters,
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Defendants rely very heavily in this case
on the medical evidence they have produc-
ed. Defendants argue that disease
proceases in persons aged fifty-five or older
preclude the safe and efficient performance
of their duties by firefighters over that age
and that these medical conditions cannot be
ascertained by means other than knowledge
of the individual’s age. It is asserted that
the mandatory requirement of City law
that firefighters retire at age fifty-five or
sixty is based on sound physiological and
medical data and is the most reliable way to
remove firefighters with coronary disease
from the Fire Department. Defendants
contend that the expert testimony present~
ed by them proves that it is impossible or
highly impractical to deal with the retire-
ment of Baltimore City firefighters over
sixty on an individualized basis,

On the record here, this Court finds and
concludes that defendants have not met
their burden of proving that it is impossible
or highly impractical to deal with the
retirement of Baltimore City firefighters
between the ages of sixty and sixty-five on
an individualized basis. As to this issue, the
expert testimony presented by plaintiffs
was much more convincing than that of
defendants. In particular, this Court found
Dr. Samuel M. Fox, I1I to be a most impres-
sive witness, and his testimony will be cred-
ited in substantial part. Dr. Fox is an
experienced cardiologist who specializes in
exercise testing.!® He testified that the
chronological age of an individual must of
course be considered but that it is not deter-
minative of that individual's ability to per-
form duties such as those required of a
firefighter. Rather, exercise tolerance

15. Dr. Fox is a Professor of Medicine at
Georgetovn University School of Medicine,
was formerly a_member of the President's
Councll on P Fitness and Sports and is &
past President of the American College of Car-
diology. These are only a few of his many
sccomplishments.

1¢. Dr. Davis is particularly well qualified to

testify concerning the duties required of a fire-
fighter. He has been an active member of the

Takoma Park (M) Fire Department since
1088,
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tests, supplemented by other tests and pro-
cedures if necessary, should be and can be
used to determine whether a firefighter is
physically and medically fit to perform his
duties. Because of technological improve-
ments in recent years, physicians can today
much more readily test for cardiological
problems which a fireman or other similar
worker might have.

The testimeny of Dr. Fox is supported by
that of both Dr. Paul O. Davis and Dr.
Ellsworth R. Buskirk.l? Neither of these
witnesses is a physician, but both have ex-
tensive experience in exercise physiology.
This Court accepts their testimony that age
should not be the determining factor in
ascertaining whether an individual between
sixty and sixty-five is capable of perform-
ing physical tasks such as those required of
s firefighter.® These witnesses conceded
that increasing age unquestionably has an
effect on physical performance and that
serobic capacity decreases with age® But
decreasing physical ability is offset by the
experience and knowledge which an older
employee has gained over the years. An
older, more experienced firefighter is better
equipped to pace himself and is more know-
ledgeable concerning unnecessary risks than
the younger. Indeed, the evidence in this
case indicates that younger firefighters re-
ceive more physical injuries than do older
ones, apparently because younger firefight-
ers assume more unnecessary risks.

Plaintiffs’ expert witnesses also readily
concede that firefighters as a class are par-
ticularly subject to heart disease and that
the risk of heart disease incresses with age.
But facts such as these do not under the
ADEA permit defendants to stereotype

17. Dr, Buskirk is a Professor of Applied Physi-
olggy at The Pennsylvania State University.
18. It was Dr. Davis' opinion that it is both
possible and practical to detenmine plaintiffs’
capacity and ability to continue to perform
their jobs safely and efficiently by means of
medical examinations, periodic reviews of cur-
rent job performance and other objective tests.

19, After age seventy, deterloration in physical
performance is more rapid. This fact has little
significance in this case.
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City firefighters between the ages of sixty
aud sixty-five and conclude that all or sub-
stantially all of them are no longer capable
of performing their assigned duties safely
and efficiently, As the Court sid in Azron
v. Davis, 414 F.Supp. 458 (E.D.Ark.1976), at
page 461:

Generally, it is the relative ease with

which posgibly incepacitating defects are

detectable that determines whether the
qualifications imposed by the employer
are job-related or “reasonably necessary
to the normal operation of the particular
business,” as provided in the Act. In this
ares, a claim for exemption from the
statute’s proscriptions will not be permit~
ted on the basiz of the employer's stereo-
typing sssumption that moet, or even
many, employees in a particular type of
job become physically unable to perform

the duties of that job after reaching a

certain age. See Weeks v. Southern Bell

Telephone & Telegraph Co,, 408 F2d 228

(6th Cir, 1969). (Emphasis added)

The ADEA recognires that stereotyping
assumptions of an employer are not aecept-
able unleas it is impoasible or highly imprac-
tical to deal with members of a given class
on an individuelized basis. As the testimo-
ny of plaintiffs’ experts indicate, it is both
poesible and practical to determine whether
an individual firefighter between the ages
of sixty and sixty-five is physically disabled
from performing his assigned duties. In
most cases, the cost of such testing is not
great, snd pome of this cost will be paid
under the Fire Department Health Care
Program. Conventional risk factors can
first be determined by way of interviews,
and, in many instances where recognired
risk factors are ambsent, further testing
would not Le required. Where indicated by
the presente of ope or more risk factors, a
firefighter sixty of age or older can
take an exercise tolerance test (mlso re-
ferred to in testimony as an exercise streas

26. Thear more apensive and more Invasive
followap tests Include radionuclide imaging
and cardiac catbeterization,

2. Dr, Lind tastified in Houghton v. McDonnel!
Dougies Corporation, supra, In reversing the

test), As Dr, Fox testified, this is not an
expensive test, and more expensive and
more invasive testing mechanisms need be
employed only in those instances where it is
indicated that follow-up testing is re-
quired ®

The expert testimony relied upon by the
defendants was less convincing than that of
the plaintiffe. Neither Dr, Albert M, Ant-
litz nor Dr. Earl W, Ferguson has the expe-
rience that Dr, Fox has had in both cardiol-
ogy and exercise tolerance testing. In his
testimony, Dr, Antlitz indicated that he
himself had examined a gixty-three year old
officer of the Fire Department to deter-
mine whether that individual should be
retired. Following his examination of six-
ty-three year old Fire Lieutenant Anthony
V. Herr in 1378, Dr. Antlitz concluded that
the cardiac status of this Fire Department
officer, who had stopped working because
of hypertension, would permit him to en-
gage in his usual work as an officer with a
truck company, However, at the trial, Dr.
Antlitz testified that since 1978 he had
learned what lieutenants now do in fire
companies and that today he would not let
Lt. Herr go back to fighting fires at age
sixty-three. Thus, defendants’ own evi-
dence indicates that Fire Department per-
sonnel with cardiac problems can be evalu-
ated on an individuslized basis and retired
if necessary, Other evidence in the record
shows that examinations of the sort descrit-
od by Dr. Antlitz (and testing, if necessary)
could be successfully performed for plain-
tiffs and other firefighters between sixty
and sixty-five years of age.

Dr. Alexander R. Lind, a physiologist
called to testify by defendants, based hia
conclusion that substantially all firefighters
over.fifty-f‘ve could not properly perform
their duties in large part on his study of
miners in South Africa® Such individusls
bardly composed an appropriate clsss for
comparison with Baltimore City firefight-
" District Court's conclusion that defendant had

met its burden in that case, the Eighth Circuit

eharacterizod the Company’s evidence as being
“of a general nature,”




56

1300 515 FEDERAL B8UPPLEMENT

ers, since all of the miners studied were
black and worked full eight-hour shifts in
mines where it was very humid and where
the temperature ranged from 85° to 100°,

What the ADEA requires in a case in-
volving municipal workers like firefighters
is a balancing of the right of each individu-
al employee to continue to work in spite of
his age against the risk to the public and to
other employees created by the nature of
the duties to be performed. As the Court
said in Aaron v. Davis, supra, at 461:

It is apparent that the quantum of the

showing required of the employer is in-

versely proportional to the degree and
unavoidability of the risk to the public or
fellow employees inherent in the require-
ments and duties of the particular job.

Stated another way, where the degree of

such risks is high and methods of avoid-

ing same (alternative to the method of a

mandatory retirement age) are inade-

quate or unsure, then the more arbitrary

may be the fixing of the mandatory

retirement age,
In support of its conclusions in this case,
this Court would cite and rely on both Aar-
on v. Davis, supra and EEOC v. City of St.
Paul, supra. Both of those cases dealt with
the rights of firefighters under the ADEA.
In Aaron, an ordinance of the City of Little
Rock required that all members of the fire
department retire at age sixty-two. Fol-
lowing a trial, Chief Judge Eisele concluded
that the record did not support the special
relevance of the age sixty-two mandatory
retirement requirement of the Little Rock
ordinance. Accordingly, the Court held
that the provisions of the ordinance in ques-
tion were arbitrary, capricious and wholly
lacking in any justifiable business necessity.
414 F.Supp. at 463, .

In Gity of St. Paul, suprs, a Minneso
statute and an ordinance of the City of St.
Paul had established & mandatory retire-
ment age of mixty-five for all uniformed
fire department employees. Following a
trial, District Judge Alsop held that provi-
wions of this legislation requiring Fire
Chiefs to retire at age sixty-five violated
the ADEA, Noting that the only Chief

over age sixty-four about whom testimony
had been presented could adequately per-
form his duties, the Court found that the
evidence in the case did not give the City of
St. Paul a factual basis for believing that
substantially all Chiefs were unable to per-
form their duties safely and efficiently af-
ter the age of sixty-four. 500 F.Supp. at
1145,

In GCity of St. Paul, the Court upheld the
challenged legislation insofar as it required
the retirement of firefighters and captains
at age sixty-five. 500 F.Supp. at 1144, De-
fendants argue that this part of the deci-
sion supports their contention that age is a
BFOQ for firefighters, This Court would
disagree. There i8 no inconsistency be-
tween this Court’s decision that defendants
have not on the record here met their bur-
den of proving that retirement at age sixty
is a BFOQ for firefighters and Judge Al-
sop's conclusion that the defendants in City
of St. Paul had met their burden concerning
such compulsory retirement at age sixty-
five, Certainly as an employee’s age in-
creases, there is a decrease in the quantum
of proof necessary for an employer to meet
its burden of proving a BFOQ under
§ 623(f)1). Aaron v, Davis, supra at 461.
Plaintiffs have not in this case (as did the
plaintiffs in City of St. Paul) sought to
work beyond age sixty-five. Nothing con-
tained herein is intended to suggest that
Baltimore firefighters could not be required
by the City to retire at age sixty-five, since
that question is not before the Court in this
case. The issue here has been whether de-
fendants have met their burden of proving
that retirement at age sixty is & BFOQ for
City firefighters. This Court finds that
they have not. .

In rum, the Baltimore City law in ques-
tion, as applied to these plaintiffs and oth-
ers like them, violates the ADEA because it
sets an arbitrary age limit for terminating
the plaintiffs’ employment. As they have
done all their lives, plaintiffs keenly wish to
continue to work as firefighters until they
are sixty-five. Section 84(a) does not per-
mit plaintiffs’ performance to be measured
in terms of their ability. Rather, an arbi-
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trary line has been drawn based on stereo-
typed assumptions. Plaintiffs have been
told that solely because of their age, their
services are no longer required. In this
case, defendants have failed to meet their
burden of proving that, when a firefighter
becomes sixty, age is an occupational quali-
fication reasonably necessary to the normal
operation of the Baitimore City Fire De-
partment. The provisions of § 84(a)2) and
(4) of Article 22 of the Baltimore City Code,
a8 applied to plaintiffs and others like them,
therefore violate the ADEA.

VII
The claim of plaintiff Porter

Plaintiff Porter is the only one of the six
plaintiffs in this case who was not employed
by the Fire Department on July 1, 1962.
Under § 34(a}2), he must therefore retire
at age fifty-five. Defendants contend that
since plaintiff Porter is presently thirty-two
years of age, he is not a proper plaintiff in
this suit.

Defendants argue that plaintiff Porter is
not one of those persons protected by the
ADEA, since the prohibitions of the Act are
limited “to individuals who are at least for-
ty years of age but less than seventy years
of age® 29 USC. § 631, However,
when read together with the rest of the
statute, this provision does no more than
define the acts prohibited by the statute
and would not deprive plaintiff Porter of
standing in this case. If Porter survives
and is still employed by the Fire Depart-
ment when he attains the age of fifty-five,
he will clearly be protected by the Act
More importantly, since this Court has
found that the provisions of § 34(a) which
mandate retirement of a City firefighter at
age sixty violate the ADEA, a fortior the
provisions of the lation which mandate
that plaintiff Porter must retire. at age
fifty-five are likewise invalid.

The easential question which must be ad-
dressed in determining whether plaintiff
Porter has standing is whether his claim ia
now ripe for adjudication. Defendants as-

22, The 1978 amendments to the Act increased
the top age limit from sixty-five to seventy,

sert that since Porter will not have to retire
until the year 2003, his claim is too specula-
tive to be considered by this Court at this
time. Relying on Eecles v. Peoples Bank,
833 U.S. 426, 68 S.Ct. 641, 92 L.Ed.24 784
{1948), defendants argue that there are
many contingent events which might occur
before plaintiff Porter is required to retire,
and that the occurrence of any one of these
events would render moot any decision
made by this Court as to him.

f10,11] When the legislation in question
is considered from a practical point of view,
this Court concludes that abstract concepts
of justiciability should be disregarded. This
suit challenges provisions of § 84(a) of Arti-
cle 22 of the Baltimore City Code. Two
groups of employees gre affected by the
legislation, those who joined the Fire De-
partment prior to July 1, 1862 and those
who, like plaintiff Porter, began their em-
ployment after that date. The provisions
of the law applying to these two separate
groups are hardly severable. Quite obvi-
ously, if the ADEA invalidates provisions of
the City Code which require mandatory
retirement of & firefighter at age sixty,
that Act likewise invalidates similar provi-
sions mandating retirement at age fifty-
five. The principle of statutory severability
plays a special role when a court is present-
ed with questions of ripeness. See Wright,
Miller & Cooper, Federal Practice and Pro-
cedure, § 8532 at 258 (1975), Inseverability,
therefore, may make ripe issues that other-
wise would be better deferred. Id. at 259;
soe Carter v. Carter Coal Company, 208
U.S. 288, 56 S.Ct. 855, 80 L.Ed. 1160 (1936).
As the Court of Appeals of Maryland said
in Heubeck v. Mayor and City Council of
Baltimgre, 205 Md. 203, 211, 107 A2d 99
(1954), ‘an Act must fall entirely if the ef-
fect of declaring a portion of it invalid
would render the remainder incapable of
effecting the purpose for which the Act was
enacted.

Under the particular circumastances of
this case, considerations of judicial economy
lead this Court to the conclusion that plain-
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tiff Porter’s claim is ripe for determination
at this time, It would make little sense, in
view of the findings and conclusions made
herein, to defer consideration of Porter's
claim until a later date. Accordingly, plain-
tiff Porter is entitled to a declaratory judg-
ment and injunction prohibiting defendants
from enforcing provisions of § 84(a) which
mandate that he must retire at age fifty-
five.

Vi
Plaintiffs' other claims

In view of this Court's conclusion that
§ 34(a)X2) and (4) of Article 22 of the Balti-
more City Code violates provisions of the
ADEA, it is not necessary to determine
whether this City law likewise contravenes
42 US.C. § 1988 and the Fourteenth
Amendment. Fowever, i should be noted
that the Fourth Circuit’s decision in Arritt
v. Grisell, supra, mukes it very doubtful
that plaintiffs would prevail iasofar as their
alternative claims are concerned.

{12) In the second part of the Arritt
opinion (567 F.2d 1271-1272), the Fourth
Circuit upheld the Distriet Court's granting
of summary judgment in favor of the de-
fendants ss to plaintiff’a claim that the
Weat Virginia statute violated § 1983 by
denying the plaintiff's right to the equsl
protection of the laws, Relying on Massa-
chusetts Boand of Retirement v. Murgia,
427 U.S. 807, 95 S.Ct. 2562, 49 L.Ed.2d 520
(1976), the Fourth Cireuit concluded that it
could not be said that the age limitation
contained in the West Virginia statute did
not rationally further a legitimate state
purpose insofar as the claim based on the
equal protection clause, as distinguished
from the statutory claim under the ADEA,
was concerned. As Judge Thomsen pointed
out, therejs no inconsistency in concluding
that a stante violates the ADEA but does
not violute the Equal Protection Clause of
the Fourteenth Amendment, since legisla-
tion “authorized by § 6 of the Fourteenth
Amendment can prohibit practices which
would pass muster under the Equal Protec-
tion Clause, absent an act of Congress.”
567 F2d at 1272
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In any event, in this case, it i not neces-
sary to consider in detail the arguments
presented by the plaintiffs in seeking to
distinguish this case from Arritt and Mur-
gia. Plaintiffs are entitled to the relief
they seek under the ADEA, and there is
therefore no need for this Court to go on
and undertake to analyze the evidence in
terms of plaintiffs’ claims asserted under
§ 1983 and the Fourteenth Amendment.

IX
Conclusion

For the reasons stated, plaintiffs are enti-
tled to the relief they seek, Plaintiff John-
son is entitled to a judgment in the amount
of $1,000.00, representing back pay due him
from May 1 to June i}, 1979. All plaintiffs
are entitled to a declaratory judgment, a
permanent injunction and costs, In addi-
tion, plaintiffs are entitled to attorneys'
{ees in an amount to be determined by the
Court st a later date. Counsel should meet
and undertake to agree on the form of an
Order to be entered herein,

SIDARMA SOCIETA ITALIANA DI
ARMAMENTO SPA, VENICE

V.

HOLT MARINE INDUSTRIES, INC., Holt
Marine System Companies, Waterside
Ocean Navigation of Pennsylvanis,
Thomas Holt, Holt Hauling and Ware-
housing Systems, Inc., Holt Marine Ter-
minal, Inc, B. H. Sobelman, Inc. and
Holt Cargo Systems.

No. 758 Civ. 6265 (RJW).

United States District Court,
8. D. New York.

June 9, 1981,

Plaintiff moved pursuant to Arbitra-
tion Act to vacate arbitration award, and
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Misgouri statutes, Although the Court
may have the power to decide these state
¢laims under its pendent jurisdiction, see
United Mine Workers v. Gibbs, 383 U.S.
715, 86 S.Ct, 1130, 16 L.Ed.2d 218 (1965),
the exercise of its pendent jurisdiction is
within the discretion of the Court. Jd, at
726, 86 S.Ct., st 1139; Mayor of Philadel-
phia v. Educalional Equality League, 415
US. 605, 627, 94 S.Ct. 1328, 1336, 89
L.Ed.2d 630 (1974), The Court in Gibbs,
383 U.S. at 726, 86 S.Ct. at 1139, indicated
that “if the federal claims are dismissed
before trial, even though not insubstantial
in & jurisdictional sense, the State claims
should be dismissed as well.”” Given the
fact that the federal claims have been dis-
missed, this Court will alse dismiss the
state claims.

Accordingly,

IT IS HEREBY ORDERED that defend-
ants’ metion to dismias be and is GRANT-
ED.

IT IS FURTHER ORDERED that plain-
tiff’s complaint be and is dismissed without
prejudice,

IT IS FURTHER ORDERED that plain-
tiff’'s motion to compel state public safety
director to revoke illegally obtained non-
elected peace officer certification issued de-
fendant, motion to compel election board
officials to strike defendant’s name off No-
vember 6, 1984, genera! election ballot as
unlawful, invalid and disqualified candidate
for Sheriff, and motion for summary judg-
ment be and are DENIED as moot.

.

SBuzanne M. HAHN, Patricia J. Koch,
Mary Catherine O'Sullivan, Diane M.
Smith, Sandra C. Walker, Linda D,
Craig, Josephine M. Hodge, Shirley E.
Bowers, Plaintiffs,

and
Equal Employment Opportunity Com-
mission, et al,, Plaintiffs-Intervenors,

V.

The CITY OF BUFFALO, a Municipal
Corporation; James B. Cunningham, in
his capacity as Police Commissioner,
City of Buffalo Police Department; An-
thony J. Collucel, Paschal C. Rubino,
and Michael L. Broderick, in their ca-
pacities as Commissioners, City of Buf-
falo Civil Service; and The New York
State Dept. of Civil Service, Defend-
ants.

Thomas J. DOMINO, Plaintiff,
Y.

John V. CLARK, New York State Depart-
ment of Civil Service; Victor 8. Bahou,
in his capacity as President of the New
York State Civil Service Commission
and Head of the New York State De.
partment of Civil Service; James G.
McFarland, in his capacity as Commis-
sioner of the New York State Civil Ser-
vice Commission; and Josephine Gam-
bino, in her capacity as Commirstoner
of the New York Civil Service Commis.
slon, Defendants,

Kenneth A. KUCZKA, Plaintiff,
v

John V. CLARK, New York State Depart.
ment of Civil Service; Victor 8. Bahou,
in his capacity as President of the New
York State Civil Service Commission
and as Head of the New York State
Department of Civil Service; James G.
McFarland, in his capacity as Commis-
sioner of the New York State Civil Ser-
vice Commission; and Josephine Gam-
bino, in her capacity as Commizsioner
of the New York State Civil Service
Commission, Defendants. .
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David R. KARNEY, Plaintiff,

v,

John V. CLARK, New York State Depart-
ment of Civil Service; Victor S. Bahou,
a8 President of the New York State
Civil Service Commission and as Head
of the New York State Department of
Civil Service; James G. McFarland, as
a Commissioner of the New York State
Civil Service Commission; and Joseph.
ine L. Gambino, as a Commissioner of
the New York State Civil Service Com.
mission, and Kenneth J. Braun, as
Sheriff of Erie County, Defendants.

Nos. CIV-80-874C, CIV-80-796C,
CIV-80-797C and CIV-80-1184C.

United States Distriet Court,
W.D. New York.

Oct. 30, 1984.

Unsuccessful applicants for position of
police officer filed suit against city charg-
ing age discrimination. The District Court,
Curtin, Chief Judge, held that: (1) enforce-
ment of New York statute providing that
no person who is more than 29 years of age
should be eligible for appointment as a
police officer did not deny applicants over
age 29 equal protection of the laws; (2)
statute violated rights to which those un-
suecessful applicants over age of 40 were
entitled under Age Diserimination in Em-
ployment Act; and {3) unsuccessful appli-
cants who had not reached age 40 did not
have standing to assert claims under Age
Discrimination in Employment Act.

Judgment accordingly.

1. Constitutional Law =238.5

Applicable legal standard in constitu-
tional challenge to New York State Givil
ServiceeLaw section providing that no per-
son mobe than 29 years of age was eligible
for appointment as a police officer was a
more relaxed standard than the “strict
scrutiny” standard that would apply if case
nvolved either a suspect classification or a
fundamental right, requiring only that atat-
ute be rationally related to legitimate state
interest. U.S.C.A. Const.Amend. 14; N.Y.
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McKinney's Civil Service Law § 68, subd,
1(a).

2. Constitutional Law $=238.5
Municipal Corporations ¢176(3)

Enforcement of New York statute pro-
viding that no person who is more than 29
years of age shall be eligible for appoint-
ment as a police officer did not deny indi-
viduals over age of 40 equal protection of
the laws in view of evidence clearly show-
ing that facts upon which age classification
was apparently based could reasonably be
conceived to be true and in light of fact
that statute was reasonably related to le
gitimate goal of maintaining a safe and
efficient police department. U.S.CA
Const.Amend. 14; N.Y.McKinney's Civil
Service Law § 58, subd. 1(a).

3. States ¢=4.16

Tenth Amendment does not bar appli-
cation of Age Discrimination in Employ-
ment Act to state and local governments.
US.C.A. Const.Amend. 10; Age Discrimi-
nation in Employment Act of 1967,
§ 4(al), as samended, 29 US.CA
§ 623(a)1).

4. Civil Rights ¢=9.15

To establish bona fide occupational
qualification defense to charge of discrimi-
nation on basis of age, employer must
show that job qualifications are reasonably
necessary to essential operation of business
and that there is a factual basis for believ-
ing that all or substantially ail persons
within class protected by Age Discrimins-
tion in Employment Act would be unable to
perform job effectively and safely, or that
it is impossible or impracticable to deter-
mine job fitness on an individualized basis.
Age Discrimination in Employment Act of
1967, § 4(a1), as amended, 20 US.CA.
§ 628(a)1).

5. Civil Rights ¢=9.15

An employer's desire to have the most
cost-effective work force cannot justify age
discrimination where age is not a bona fide
occupational qualification, Age Discrim
nation in Employment Act of 1967,
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§ 4(a}1), as 29 US.CA,
§ 623(a)X1).
6. Civil Rights ¢=9.15

New York statute providing that no
person who is more than 29 years of age
shall be eligible for appointment as a police
officer violated rights to which applicants
over age 40 were entitled under the Age
Discrimination in Employment Act. Age
Diserimination in Employment Act of 1967,
§ 4(a}1), a8 amended, 29 US.CA.
§ 623(a}1).
7. Civil Rights &=41

Applicants for position of police officer
who had not yet reached age of 40 did not
have standing to assert claim under Age
Discrimination in Employment Act that
their rights were violated by enforcement
of New York statute providing that no
person who is more than 29 years of age
shall be eligible for appointment as a police
officer. Age Discrimination in Employ-
ment Act of 1967, § 4(a)1), as amended, 29
US.C.A. § 823(a)1).

amended,

William A. Price, Buffalo, N.Y., for plain-
tiffs Hahn, Koch, O'Sullivan, Smith, Walk-
er, Craig, Hodge, Bowers and plainti{fs-in-
tervenors Brozyna, Nowaldy, Tobias, Shaw,
Elliott Williams, Willis, Richter, Aston, Ber-
ry, Neiman, Bienko, Rindfleisch, Farley,
Lema, Michel, Delano, Kerr, James, Betz,
DeJesus, Harris, Wagstaff, Hokes, Glad-
den, Jordan, McDonald, Moore, Abdallah,
Mack, Cusella, Shes, Tutuska, Arcara, Ma-
laney, Mullen, Jones, Minor, Feaster,
Hutcherson, Motley, Stallworth, Richard-
son, Ostrowski, Polakiewicz, Moulin, Col-
lier, 0'Sullivan and Witaszek.

Cohen, Swados, Wright, Hanifin, Brad-
ford & Brett, Buffalo, N.Y. (Barbara R.
Heck James, BuffaloN.Y,, of counsel), for
plaintiffsintervenors ‘Luxenberg, Decker,
Wolf, Klipfel, Davis, Emery Williams, M.
Schmidt, B. Schmidt, Cotter, Lorenz and
Wipperman (Cheryl S. Fisher, Buffalo,
N.Y,, of counsel), for plaintiffs-intervenors
Wehner and McCabe; for plaintiff Domino
in CIV~80-796C; and for plaintiff Kuczka
in CIV-80-797.

59-730 0 - 86 - 3

Saperston, Day, Lustig, Gallick, Kir-
schner & Gaglione, Buffslo, N.Y. (Richard
A, Clack, Buffslo, N.Y. of counsel), for
plaintiffs-intervenors Hoy, Mikulski and
Moore.

Edward A. Pace, Buffalo, N.Y,, for plain-
tiffs-intervenors Clark, Cooper and Quinn,

William R. Hites, Buffalo, N.Y,, for
plaintiff-intervenor McMahon,

Dubin & Sommerstein, Buffalo, N.Y. (Ed-
win P. Hunter, Buffalo, N.Y,, of counsel),
for plaintiffs-intervenors Giacchino and
Shea and for plaintiff-intervenor Karney in
CIV-80-1184C.

Sargent & Repka, Buffalo, N.Y. (Nicho-
las J, Sargent, Buffalo, N.Y., of counsel),
for plaintiffs-intervenors Dillon and Leone.

Garvey, Magner & Love, Buffalo, N.Y,
(Jeffrey L. Taylor, Buffalo, N.Y,, of coun-
sel), for plaintiff-intervenor Breitnauer,

E.E.0.C,, Buffalo, N.Y. (Saul Krenzel,
New York City, of counsel), for plaintiff-in-
tervenor E.E.0.C.

Robert Abrams, Atty. Gen., State of N.Y,
(Douglas S. Cream, Asst. N.Y, State Atty,
Gen,, Buffalo, N.Y,, of counsel), for defend-
ant State of N.Y,

John Naples, Corp. Counsel, Buffalo,
N.Y, (Peter J. Gerard, Aast. Corp. Counsel,
Buffalo, N.Y,, of counsel), for defendants
City of Buffalo, Cunningham, Collucci, Ru-
bino and Broderick.

Eugene F. Pigott, Jr,, Erie County Atty.,
Buffalo, N.Y. (Robert E. Casey, Asst.
County Atty, Buffalo, N.Y,, of counsel),
for defendant Braun in CIV-80-1184C and
for defendant Clark in CIV-80-796C, CIV-
80-797C, and CIV-80-1184C.

CURTIN, Chief Judge.

Thiz case involves age discrimination in
the hiring of police officers in Buffalo,
New York, and other municipalities in the
Buffalo area. BSection 58(1Xa) of the New
York State Civil Service Law provides that
no person who is more than 29 years of age
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shall be eligible for appointment as a police
officer,!

The plaintiffs are individuals over the
age of 29 whose age disqualifies them from
employment in various police departments.
Some of the plaintiffs are over 40 years
old. These plaintiffs have standing to
claim that section 58(1}a) violates their
rights under section 4(a)1) of the Age Dis-
erimination in Employment Act [ADEA}, 29
U.S.C. § 623(a}1)* The remaining plain-
tiffs are over age 29 but less than age 40,
The plaintiffs between the ages of 29 and
40 claim that section 58(1Kz) denies them
the equal protection of the laws., Plaintiffs
under the age of 40 do not have standing to
assert claims under the ADEA, because the
act applies only to persons between the
ages of 40 and 702 The Equal Employ-
ment Opportunity Commission [EEQC] has
intervened on behalf of those plaintiffs as-
serting claims under the ADEA,

The United States Court of Appesls for
the Second Circuit has recently held that
the presence of o one-house veto clause in
the Reorganization Act of 1977, 5 US.C.
§ 801 et seq, invalidates the authority of
the EEOC to enforce the ADEA. Equal
Employment Opportunity Commission v.

1. Section 58(1)(a) provides that:

1. Notwithstanding any other provision of
this law or any general, special or local law to
the contrary, no person shall be eligible for
provisional or permanent appointment in the
competitive class of the clvil service as a po-
lice officer of the capital police force of the
state office of general services after June first,
nineteen hundred seventy-eight, or as a police
officer of any police force, or police depart-
ment of any county, city, town, village, hous-
ing authority or police district unless he shall
satisfy the following basic requirements:

(a) he is not less than twenty nor more
than twenty-nine years of age, provided, how-
ever, that the time spent on military duty or
on terminal Jeave, not exceeding a total of six
years, shall be subtracted from the age’of any
#bplicant who has passed his twenty-ninth
birthday as provided in subdivision tena of
section two hundred forty-three of the mili-
tary law, and provided further, however, that
prior 10 June thirticth, ninetcen pundred zev-
enty-two, the maximum qualifying age provid-
ed hereunder shall be determined as of the
date when the applicant takes the written ex-
amination,

CBS, Inc., 748 F.2d 969 (2d Cir.1984), To
avoid unnecessary disruption of the many
enforcement cases now pending, the court
stayed its judgment until December 81,
1984, so that Congress could correct the
defect in the statute, Absent such correc.
tion, the complaint in that case would be
dismissed.

The decision in EEOC v. CBS would not
require dismissal of the complaint in the
present case. Here, three of the original
plaintiffs are over 40 years of age. The
EBEOC participated as an jntervenor, This
case is still viable without the participation
of the EEOC, unlike EEOC v. CBS, In
which the EEOC was the gole plaintiff, In
any event, Congress has passed, und the
President has signed into law, H.R, 6225,
which has remedied the deficiency in the
EEQC's authority to enforce the ADEA.

Critical to the claim under the ADEA is
the issue of whether & maximum hiring age
of less than 40 is a bona fide occupational
qualification [BFQQ) reascenably necessary
for the operation of municipal police de-
partments, 1f age less than 40 is a BFOQ
as defined in section 4(f}(1) of the ADEA,
29 U.S.C. § 628(f)(1),! then the continued

2, Section 4(a)(1), 29 U.S.C. § 623(a)(1), provides
as follows:

(a) It shall be unlawful for an employer~

(1) to Fail or refuse to hire or to discharge

any individual or otherwise discriminate

against any -individual with respect to his

compensation, terms, conditions, or privileges

of employment, because of such individual's
age.

3, Although section 58(1}a) requires that pro-
spective appointecs be less than 29, only persons
between ages 40 and 70 are protected by the
ADEA, 29 US.C. § 631(a). Therefore, for pur
poses of the ADEA, the court must consider the
age limit only at age forty. See Mumane v.
American Airlines, Inc, 667 F.2d 98 (D.CCir
1981), cert. denied, 456 U.S, 915, 102 S.Ct, 1770,
72 L.Ed.2d 174 (1982).

4. Section 4(f)(1) provides that;

It shall not be unfawful for an employer,
employment agency, or labor organization—

{1) 1o take any action otherwise prohibited
under sections (a), (b), (c), or (¢} of this sec:
tion where age is a bona fide occupational
qualification reasonably necessary to the por-
mal operatibn of the particular business,
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enforcement of section b8(iXa) does not
violate the ADEA.

The court has heard the trial testimony
of experts in the fields of medicine and Jaw
enforcement. The court's decision is there-
fore baged upon a fully developed record of
testimony and exhibits, Upon review of
this record and the applicable law, I con-
clude that the enforcement of section
58(1)a) does not deny plaintiffs the equal
protection of the laws. However, I find
that section 58(1}n) violates the rights to
which the plaintiffs over age 40 are entitled
under the ADEA,

The court has granted preliminary relief
to the eight original plaintiffs in this case,
This relief has been extended to the more
than 70 persons who have since intervened
as plaintiffs. Under the terms of the or-
ders granting such relief, the defendants
have been enjoined from enforcing section
B8{(1}a). Accordingly, the intervenors who
have written the competitive examinations
necessary to become police officers have
been placed upon the eligibility lists from
which officers are appointed. Some have
been appointed and have taken jobs as po-
lice officers in spite of not meeting the age
requirement.

In another procedural matter, the court
has consolidated the cases of Domino v
Clark, CIV-80-796C; Kuczka v. Clark,
CIV-80-797C; and Karney v Clark, CIV-
80-1184C, with the present action.

The following are the court’s findings of
fact and conclusions of law,

1. EQUAL PROTECTION

(1] Section 58(1Xa) concerns eligibility
for government employment and discrimi-
nates sgainst persons over age 23, Age
classifications of this sort are not “sus.
pect,” and the rfizht to government employ-
ment has been held not to be fundamental.
Massachusetts Board of Relirement v.
Murgia, 427 U.S. 807, 813, 96 S.Ct. 2662,
2566, 49 L.Ed.2d 520 (1976). If this case
involved either a suspect classification or a
fundamental right, then the court would he

where the differentiation {s based on reason-

required to analyze section 58(1)a) under
the “strict scrutiny’ standard, a difficult
test which few statutes can pass, Bernal
v, Fainter, — U.S, ——, 104 §,Ct. 2812, 81
L.Ed.2d 175 (1984). However, the applica-
ble legal standard in this case is a more
relaxed standard which requires only that
the statute be rationally related to a legiti-
mate state interest. Massachusetts Board
of Retirement v. Murgia, supra.

[2] Courts are reluctant to overturn
state statutes in cases where suspect clas-
sifications and fundamental rights are not
involved and where the “rationality” test
applies, Vance v. Bradley, 440 U.S, 98, 97,
99 S.Ct. 989, 943, 59 L.Ed.2d 171 (1979).
The evidence in the present case clearly
shows that the facts upon which the age
classification is apparently based could rea-
sonably be conceived to be true, 1 also
find that the statute is reasonably related
to the legitimate goal of maintaining a safe
and efficient police department. I must
therefore conclude that section 58(1Xa)
does not violate the equal protection clause,

Section 58(1)(a) has been the subject of
equal protection analysis in at least four
cases decided by federal district courts.
The statute was upheld in three of these
cases, See, Tober v. Scofield, CIV-82-51T
(W.D.N.Y., December 29, 1983); Sica »
County of Nassau, CIV-81-8497 (E.D.N.Y.
March 9, 1982); Colon, et al. v, New York,
535 F.Supp. 1108 (S.D.N.Y.1982). Section
58(1Xa) was held to be unconstitutional in
McMahon v. Barclay, 510 FSupp, 1114
(S.D.N.Y,1981), a case decided before the
decisions were handed down in the other
three cases, Each of the aforementioned
cases was decided on a motion for summa.
ry judgment. The present case is the first
inswhich an extensive record was devel-
oped.

There are some apparent incongruities in
section 68(1Ka) which lend surface support
to the arpument that it is not rationally
related to the State’s interest. The statute
generally forbids hiring persons older than
29, but it makes exceptions in certain cases.

able factors other than age.
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One important exception is for persons
over age 29 who have spent time in military
service, The time spent in military service,
not exceeding a period of six years, may be
subtracted from the ages of these appli-
cants, Civil Service Law § 58(1)a). An-
other exception applies to police depart-
ments which experience “aggravated re-
cruitment difficulties” which cause person-
nel shortages. The age limitation may be
raised temporarily to 86 under such ¢ircum-
stances. Civil Service Law § 58, subd. 1-a,

The evidence in the present case indi-
cates that the number of persons appointed
under the exception for persons in military
service i quite small, As for the exception
concerning departments with “aggravated
recruitment difficulties,” this is an emer-
gency provision which is not at all incon-
sistent with the defendants' contention that
the appointment of young men and women
is necessary for the operation of efficient
and safe police departments.

The law enforcement experts who testi-
fied for the defendant State of New York
all agreed that the age limit for appointing
police officers should remain as it is,
Charles F. Peterson, Deputy Commissioner
of the Suffolk County Police Department,
testified that younger men are easier to
train for police work. [Tr. V,71.] William
G. McMahon, Deputy Commissioner of the
New York State Division of Criminal Jus-
tice Services, testified that younger appoin-
tees are more highly motivated and better
able to perform difficult assignments. [Tr,
1V, 86.) There was algso testimony to the
effect that the average ‘“street life” of a
police officer was about ten years [Tr. 1V,
54], and the medical evidence uniformly
pointed to the plain fact that physical capa-
bilities tend to decline somewhat after age
29. This evidence might suggest that the
most capable and efficient police force is
composed of officers who ave hired at a
young sge and spend their best years on
the force while in peak physical condition,

The issue before the court on the equal
protection question i not whether the
court believes that these facts and infer-
ences are true, The court notes that this
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inquiry is vagtly different from the analysis
required by the plaintiffs’ claim under the
ADEA, As we shall see, the ADEA claim
requires a far more searching scrutiny of
the evidence. As for the equal protention
claim, the question is whether the defend-
ants' evidence could “reasonably be con-
ceived to be true by the governmental deci-
sionmaker.” Vance v. Bradley, 440 U.S,
at 111, 99 S.Ct. at 949. The plaintiffs’
burden i3 to convince the court that these
facts cannot reasonably be believed. This
burden is demanding, Colon v, City of New
York, 5356 F.Supp. at 1113, and the plain-
tiffs have failed to bear it in this case.

The facts upon which the age classifica-
tion is apparently based are believable.
Taken as true, they would indicate that the
age requirement of section 58(1)g) iz ra-
tionally related to the goal of maintaining
an efficient and safe police department
Therefore, section 68(1Xa) does not deny
the plaintiffs the equal protection of the
laws. Accord, Arritt v. Grisell, 567 F.2d
1267 (4th Cir,1977) (West Virginia statute
prohibiting appointment of persons over
age 85 to city police departments is consti-
tutional),

II. ADEA

A. Constitutionality As Applied o
State and Local Governments

[3] Until 1974, the substantive provi-
sions of the ADEA did not apply to state
and local gavernments, However, the Act
was then amended to bring governmental
entities within its scope, 29 USGC
§ 630(bX2). The State of New York has
raised the threshold question of whether
Congress acted constitutionally when it
broadened the scope of the ADEA in this
fashion, The State argues that the applics-
tion of the ADEA to state and local goverr
ments violates the tenth amendment, citing
National League of Cities v Usery, 426
U.S. 833, 96 S.Ct. 2465, 49 L.Ed.2d U8
(1976). This argument need not detain v
long. In Equal Employment Opportund
ty Commission v. Wyoming, 460 U.S. 226,
103 S.Ct. 105¢, 75 L.Ed.2d 18 (1989), the
Supreme Court held that the tenth amend:
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ment did not preclude the application of the
ADEA to a Wyoming law which required
that game wardens retire at age 55, The
Court noted that the great majority of
courts had upheld the 1974 amendment to
the ADEA, Id. 103 S.Ct. at 1059 and n.6.
Since the Court’s decision in Wyoming,
many courts have upheld the application of
the ADEA to state and local governments
in cases similar to the case at bar, See,
e9, Egqual Employment Opportunity
Commission v, City of Altoona, Pennsyl-
vania, 728 F.2d 4 (8d Cir.1983), cerl de-
nied, — US., —, 104 S,Ct. 2386, 81
LEd.2d 844 (1984); Ramirez v Puerto
Rico Fire Service, T15 F.2d 694 (1st Cir,
1988); Equal Employment Opportunity
Comnission v, Los Angeles County, 106
F.2d 1089 (9th Cir.1983), cort. denied, —
U8, - 104 S.Ct. 984, 79 L.Ed.2d 220
(1984); E.E.0.C. v. County of Allegheny,
705 F.2d 679 (3d Cir.1983); Maloney v.
Trabucco, 574 F.Supp. 955 (D.Mass.1983),
rev'd on other grounds, 738 F.2d 35 (1st
Cir.1984). Accordingly, I hold that the
tenth smendment does not bar the applica-
tion of the ADEA to state and local govern-
ments in this case,

B. The BFOQ Defense
Since section 58(1)a) expressly discrimi-
nates against prospective appointees to mu-
nicipal police departments on the basis of
age, there is no question as to whether the
plaintiffs have stated a prima fucie case
under the ADEA. Rather, the question is
whether the age restriction is defensible as
a BFOQ. Maki v. Commissioner of Edu-
cation of State of New York, 568 F.Supp.
252, 264 (N.D.N.Y.1988); EEOC v. County
of Los Angeles, 526 F.Supp. 1135, 1138
(C.D.Cal.1981), affd, 706 F.2d 1039, cert,
denied, — U.S. ——, 104 S.Ct. 984, 79
_LEd.2d 220 (1984), ,

{41 "The BFOQ is an extremely narrow
exception to the general prohibition against
age discrimination.” Af{r Line Pilots Asso-

5. The State argues that the court should apply
the less stringent test stated in Hodgson v, Grey-
hound Lines, Inc., 499 F.2d 859 (7th Cir,1974),
cert. denied, 419 US, 1122, 95 S.Ct, 805, 42
L.Ed.2d 822 (1975). However, in Orzel v. City of

ciation, International v. Trans World
Atrlines, 718 F.2d 940, 951 (2d Cir,1988),
cert. granted, — U.S. ——, 104 8.Ct. 1412,
79 L.Ed.2d T89 (1984), citing Orzel v. City
of Wauwatosa Fire Dep't, 697 F.2d 748,
748 (7th Cir.1983). To establish the BFOQ
defense, the employer must meet the re-
quirements set forth in Usery v Tamiami
Trail Tours, 531 F.2d 224 (6th Cir.1976).5
The employer must show 1) that the job
qualifications are reasonably necessary to
the essential operation of the business and
2) that there is a factual basis for believing
that sl or substantislly all of the persons
within the class protected by the ADEA
would be unable to perform the jobs effec-
tively and safely, or that it is impossible or
impracticable to determine job fitness on an
individualized basis, Id., at 235-86; FEEOC
v. County of Los Angeles, 706 F.2d at
1042-43; Orzel v, City of Wauwatosa Fire
Dep't, 697 F.2d at 7168; E.E.0.C. v. Cily of
St. Paul, 671 F.2d 1162, 1166 (8th Cir,
1982),

It is clear that the safety of others is
part of the essence of police work. Many
courts have stated that the presence of a
safety factor reduces the level of proof
necessary to establish a BFOQ. See, e.g.,
Orzel v, City of Wauwatosa Fire Dep't,
697 F.2d at 765; Tuohky v. Ford Motor
Company, 675 F.2d 842, 845 (6th Cir.1982);
E.E.0.C. v, Santa Barbara, 666 F.2d 373,
877 (9th Cir,1982). However, this does not
relieve the defendant of its burden of es-
tablishing both elements of the BFOQ de-
fense; it only means that establishing the
defense will normally be less difficult when
safety is part of the essence of the defend-
ant's business.

It should also be noted that third-party
safety is not “‘essential” to all businesses in
precisely the same way. In Tamiami, the
Fifth Circuit noted that *[t]he greater the
safety factor, measured by the likelihood of
harm and the probable severity of that

Wauwatosa Fire Dep't, 697 F.2d 743 (1983), the
Seventh Circuit rejected what it called an “ex-
pansive” reading of Greyhound and viewed
Greyhound as being consi with the test for-
mulated by the Fifth Circuit in Tamiami.
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harm in case of an accident, the more strin-
gent may be the job qualifications.” 531
F.2d at 286, Thus, the district court in
E.E.0.C. v. County of Los Angeles noted
that the safety of large numbers of per-
sons is not continually dependent upon the
“moment to moment physical vitality" of a
police officer, 526 F.Supp. at 1141. This
was in marked contrast to the Tamiami
case, which involved intercity bus drivers.
The nature of the safety factor differs
widely among various types of employ-
ment, Aaron v. Dawvis, 414 F.Supp. 453,
462 (E.D.Ark.1976).

The first element of the BFOQ test is
concerned with the relationship between
the underlying job qualifications and the
essence of the business, Here, the essence
of the business is “the cperation of an
efficient police department for the protec-
tion of the public,” and the primary func-
tion of a police officer is “to protect per-
sons and property and to maintain law and
order,”” Arritt v. Grisell, 567 F.2d at 1271,
1272. The first element of the BFOQ test
does not present any difficulty in the
present case. This is not a case like Diaz
v. Pan American World Afrways, 442
F.2d 885 (5th Cir.1971), cert. denied, 404
U.S. 950, 92 S.Ct. 275, 80 L.Ed.2d 267 (sex
discrimination in employment as flight cab-
in attendants), where the esgence of the job
was disputed. The parties here are in basic
agreement about what a police officer's
duties are, and they agree that becoming a
police officer requires good physical condi-
tioning.

The plaintiffs do not attack the basic
police officer job qualifications. Rather,
they contend that there is no factual basis
for believing that all or substantially all
persons over age 40 are unable to meet
these job qualifications and perform the job®
safely and®effectively. They also contend
that it is possible and practicable to deter-
mine job fitness on an individualized basis,
These two contentions are the alternative
prongs of the second element in the BFOQ
standard.

The court finds that the defendants have
not sustained their burden of proving that
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all or substantially all persons over age 40
could not perform the duties of a police
officer safely and effectively. Several wit-
nesses experienced in law enforcement tes.
tified for the State. All of them believed
that the present age limit should be re-
tained. However, none of these witnesses
stated that all or nearly all persons over
age 40 could not perform the duties of a
police officer,

William G, McMahon, Deputy Commis-
sioner of the New York State Division of
Criminal Justice Services, acknowledged
that there are officers in their forties and
fifties who can outperform patrolmen who
are in their twenties and thirties [Tr. IV,
pp. 54-55), Charles F. Peterson, Deputy
Police Commissioner of the Suffolk County
Police Department, stated that, although
the body declines after age 40, he does not
believe that there are physical traits pos-
sessed by the class of persons over 40
which preclude this class from performing
patrol officer work. He noted that in some
cases, officers over 40 do outstanding
work. [Tr. V, pp. 116-118.)

However, the defendants’ law enforce-
ment experts sharply criticized the work of
policemen who are in their forties. Deputy
Commissioner Peterson said that older offi-
cers tend not to be “self starters,” whereas
younger officers are highly motivated. He
also testified that appointees should be sl-
truistic and that altruism declines with age.
[Tr. V, pp. 69, 88-89.] Deputy Commission-
er McMzhon stated that younger officers
are better able to do the more difficult
assignments, He agreed that they are
more highly motivated. [Tr. V, pp. 15-16.]

The law enforcement experts also test:
fied that officers over 40 tend not to recov-
er from injuries as quickly as younger offi-
cers, [Tr.V,p.87.] Another criticism was
that older officers were worse at handling
emergency situations, Chief Oliva ex
plained that a typical emergency would i
volve a civilian with a heart attack or other
injury, He also spoke of accident prever-
tion and traffic enforcement. Asked if an
officer’s “productivity” in these aveas de-
creased with age, Chief Oliva answered:
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Yes, 1 think summarily from the top of

my head I ¢an see, you know, an avoid-

ance of traffic enforcement, perhaps a

nonchalant performance of his duties in

terms of cultivating intelligence on the
street, which is very critical in our opera-
tions, developing an ability to ignore cer-
tain things when perhaps they should be
attended tof.] [TThat may come with ex-
perience or it may come with age, | am
not really sure, but it becomes ... appar-
ent with the older officer,

[Tr. V, pp. 82-33]

Deputy Commissioner M¢Mahon also tes-
tified that younger officers were better at
handling “ecrisis intervention' situations.
He explained that these include such inter-
personal conflicts as domestic violence, ac-
cidents, and robberies. A ‘‘team effort” is
often required, and the safety of civilinns
and other officers sometimes depends upon
one officer's performance, [Tr. IV, pp. 82—
85] McMahon then testified that the age
restriction should be retained because “the
younger the police officer you have, the
more highly motivated that person is and
the more able he is to perform in the diffi-
cult assignments.” [Tr. IV, p. 86.)

McMahon's testimony raised another im-
portant point: the more physically able an
officer i, the less likely he or she will have
to resort to deadly physical force. {Tr. IV,
p. 856.] A person’s physical capacities tend
to decline with age, and of course, the use
of physical force should be minimized.

There are several factors which severely
limit the probative force this evidence has
in demonstrating that substantially all per-
sons over age 40 cannot be safe and effec-
tive police officers. One factor has already
been noted: officers over age 40 now serv-
ing in various police departménts are doing
competent police work, In some cases,
their work is excellent. More than hsalf of
Buffalo’s 797 police officets were over age
40 23 of February 19, 1982, One hundred

6. Peterson made specific reference to the effect
an officer’s familinrity with the criminal justice
system has upon his attitude.  Familiarity with
plea bargaining and absentee witnesses were

seventy-six of these are over age 50, [Stip-
ulation, Item 104, p. 2.]

A second factor detracting from the
weight of the opinions offered by the
State's law enforcement experts is that the
decline in performance appears to be due in
large part to job tenure rather than age,
Deputy Commissioner McMahon acknowl-
edged that a decline in an officer's motiva-
tion could be attributed to his reaching the
end of his seven-to-ten-year “street life.”
[Tr. IV, p. 58.] Deputy Commissioner Pe-
terson said that altruism and enthusiasm
decrease with age and that the older offi-
cers' performances were negatively affect-
ed as a result. However, age was only one
factor he cited as a cause of the decline in
an officer's enthusiasm. Peferson'’s testi-
mony indicated that a police officer's hav-
ing “seen it all before” is at least part of
the reason why his enthusiasm waned.
[Tr. V, p. 88.] Peterson explicitly stated:
“There is no doubt that as a man goes
through police work he loses some of his
altruism and some of his enthusiasm for
it” [Tr. V, p. 138 ¢

Chief Oliva, although he never changed
his mind about the need for the hiring age
Jimit, responded affirmatively when the
court asked him if he believed that an
officer’s enthusiasm for the job decreases
as he spends more time with the depart-
ment, Chief Oliva also stated that there
comes 8 ‘‘tenure time .. when they become
ring wise,” He added that loss of enthusi-
asm “is an inherent quality that develops
with an individual who becomes seasoned.”
Finally, when asked about appointees who
were hired while in their thirties under the
exception for military service, Chief Oliva
stated that these officers “have been satis-
factory employpes,” [Tr. V, pp. 50-55.]

On balance, the testimony of the defend-
ants’ law enforcement experts has fajled to
persuade the court that all or substantially
all persons over age 40 are either physical-
ly or emotionally unfit to perform the

two cynicism-engendering factors that were not-

cd. Suppression of evidence was another, [Tr.
V, pp. 69, 89.}
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duties of a police officer safwly and effac.
tively. The perceived worsening of atti-
tude appears to be induced much more by
tenure than by age, I note in this connec-
tion that nearly all of the “older” officers
upon whose performances this testimony
was based were hired while in their twen-
ties. They had been police officers more
than 10 years before turning 40. I also
note one expert's observation that 88 per-
cent of all police officers fail to advance to
the rank of sergeant. Failure to advance
to higher ranks is also a major factor con-
tributing to the decline in an officer's en-
thusiasm for the job. [Tr. V, p. 67.]

As previously noted, the law enforce-
ment experts formed their opinions by ob-
serving officers who had served several
years before turning 40. Each expert con-
ceded that some officers over 40 have
enough physical ability to do competent
work, This is in spite of the fact that an
officer's physical condition is not closely
scrutinized after he or she is appointed.
One expert even stated that the older offi-
cers who do not seek non-patro] duty are
usually in better shape than policemen over
ten years younger. [Tr. V, p. 117.]

The basic thrust of this expert testimony
was only that there is a tendency toward
physical decline in older officers. No one
suggested that all or nearly all officers
over age 40 actually deteriorate to the
point of physical incompetence, This evi-
dence cannot support the conclusion that
all or nearly all persons over 40 who have
not been subjected to the strain of police
work are unable to become police officers.

The State also introduced statistical evi-
dence for the purpose of showing that sub-
stantially all persons hired at or beyond
age 40 could not be effective police offi-
cers, Roderick J. Bartell is n director of a
management consultant firm that does re-
search concerning law enforcement and
criminal justice agencies. Barte]l coordi-
nated a study of the New York Housing
Authority Police Department and the New
York City Police Department. The data
for this siudy was collected in 1980, and a
report was issued in 1981, [Defendants’

Exhibit 11, hereinafter referred to as DX
11.]

The most pertinent section of the report
was concerned with the relationship be-
{ween age and the level of performance
achieved by New York City Police Officers,
[DX 11, pp. 81, et seq. ] The officers whose
performances were studied were all patrol-
men. The work product of superior offi-
cers and officers on special nssignments
was not congidered, [DX 11, p. 9.]

The performance of police officers was
evaluated in terms of number of arrests,
Number of arrests was chosen as the indie-
ator of officer-effectiveness, because the
authority to make arrests is what distin-
guishes police work from other occupa-
tions, [DX 11, p. 81.] In a population of
16,536 male patrol officers, 139,000 arrests
were made, This works out to an average
of 8.4 arrests per officer per year, The
Bartell study reveszled that the mean num-
ber of arrests made by officers hired be-
tween ages 21 and 25 was 87. This is
slightly higher than the average for all
officers. The mean for those hired be-
tween ages 26 and 30 was 7.7, The figure
for 31 to 85-year-old hirees was 6.8, These
figures show that, as we move from one
five-year age bracket to the next, the num-
ber of arrests per year will decrease by
about one, Officers hired after age 25 fall
below the 8.4 overall average. [DX 11, pp.
40-41.)

Bartell also studied the relationship be-
tween arrests per year and an officer's
chronological age. The mean number of
arrests per year was highest (about 12.5)
for officers between the ages of 31 and 35.
Next highest were the officers in the 26-30
and 3640 age brackets. The mean for
both brackets was between 10 and 11 ar
rests per year, with the 26-80 group per
forming slightly better. [DX 11, p. 48]
Arrest totals dropped off significantly in
the five-year age brackets beyond the 86~
40 group. In the five five-year age brack-
ets between the ages of 41 and 65, the
mean number of arrests ranged from about
7.5 for the 41-45 bracket to 3.5 for officers
between the ages of 61 and 65.
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The relationship between job tenure and
prrests per year was also studied. Officers
with between four and nine years of experi-
ence apparently made significantly more
arrests than officers in any of the other
age brackets. The average for officers
with between 13 and 15 years on the force
was about 8,5 per year. The tenure group
with the highest figure was the 4-6-year
group, whose average number of arrests
was slightly more than 13. [DX 11, p, 44,]

The court believes that the probative val-
ue of the Bartell study is severely limited
by the narrowness of its focus. The study
was effective in showing a link between
age and arrests, but there was other evi-
dence in the case which showed that arrest-
ing suspected criminals constitutes only a
very small portion of a police officer's daily
routine. Mr. Bartell conceded that less
than 1 percent of the time a police officer
spends on patrol duty is spent on criminal
events worthy of the officer’s attention.
This factor is called “probability of appre-
hension and detection.” The rest of an
officer's time is spent doing other things,
which Bartell's report concededly did not
address,

Bartell also agreed that making arrests
was not the only effective way of handling
a volatile situation. Diffusing such inci-
dents by calming down the participants
might not result in an arrest, but it would
be an effective means of bringing an inci-
dent under control? However, effective
police work of this nature was not meas-
ured in the Bartell study. [Tr. IV, pp.
169-1756,] Mr. Bartell explained that
breaking down arrests into felony and mis-
demeanor categories partially compensated
for this defect in the report. There is a
negative correlation between age increase
and the number of felony arrests, How-
ever, this does not resolve tHe problem
inherent in the study’s narrow focus,

The report also did not measure the ef-
fect that precinct location and work shift
had upon the arrest figures. The incidence
7. Deputy Commissioner McMahon testified that

skill in diffusing a tense situation is the most
effective and desirable means of control. Ar-

of crime differs from one shift to another.
Deputy Commissioner McMahon noted that
the shift from 4 p.m. to 12 am. has the
highest level of criminal activity. He also
noted that officers with more tenure can
successfully bid upon the ‘‘safer” shifts,
[Tr. IV, p. 68,] This would reduce an older
officer’s probability of apprehension and
detection. An officer first appointed at
age 40 would not have the seniority to
successfully bid upon the most sought-af-
ter work shifts,

I will not speculate upon what & more
complete analysis would show, However,
this analysis does not persuade me that
individuals hired after age 40 could not
perform the duties of a police officer safely
and effectively.

The medical evidence in this case is rele-
vant to both of the alternative prongs in
the second element of the BFOQ test. I
find that, by itself and in combination with
the statistical and other expert testimony,
the medical evidence does not show that all
or gubstantially all persons over age 40
cannot perform the duties of a police offi-
cer safely and effectively.

Much of the medical evidence related to
the degree of accuracy with which the ex-
istence of heart disease can be recognized.
However, there was also considerable testi-
mony concerning the ability of persons
over age 40 to do police work. The physi-
cal requirements for the job include speed,
muscle strength, power, limited body fat,
and good health, [Tr. II, pp. 122-28.) The
peak years for these physical requirements
are the twenties or early thirties in most
individuals,

However, the evidence showed that a
significant percentage of persons over age
40 could perform gat the level of the aver-
age person in his or her twenties. For
example, ihe average maximum oxygen up-
take level for men between the ages of 20
and 29 is about 39.1 milliliters per kilogram
per minute {ml/kg-min.}. Dr. Michae! Pol-
lock, Director of Cardinc Rehabilitation and

rests might not result when such methods are
used. [Tr. IV, pp. 69-70,)
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the Schuman Performance Laboratory at
the University of Wisconsin, participated in
a study which measured the carrelation
between age and fitness, Dr. Pollock was
a most credible witness, He testified that
about 45 percent of the males between the
ages of 30 and 39 could achieve the 39.1
ml/kg-min level for oxygen uptake. Thir-
ty-five percent of the persons between ages
40 and 49 and 20 percent of those between
ages 50 and 59 could match the 89.1 figure.
With respect to body fat, the average male
in his twenties had a level of 20.1 percent.
About 35 percent of the males in their
forties attained the average for men 20
years younger. About 80 percent of the
males in their fifties had body fat levels
equivalent to the 20.1 percent average for
men in their twenties, [Tr. II, pp. 47-52;
PX 25.]

Persons over age 40 also compared fa-
vorably with younger men in terms of
strength® Dr. Pollock noted that strength
declines somewhat with age but that the
decline is very slight before age 44. The
decline is more perceptible beyond age 44,
but about 85 percent of the persons in the
45-49 age category have strength equal to
that of the average man in his twenties.
Between 15 and 20 percent of all men in
their fifties are as strong as the average
man in his twenties. [Tr, II, pp. 63-64.]

Age is a factor in physical conditicning
which cannot be controlled. However, the
evidence did not indicate that it is & factor
which debilitrtes all or substantially all per-
sons over age 40 to the peint of being
unable to do police work. Factors such as
heredity differ widely among individuals
and may or may not be advantageous,
Other factors, such as diet, discipline, exer-
cise, and life style, have great impact upgn
health apd are controllable. Dr. Pollock
testified that if a 40-year-old man whose
physical characteristics were similar to
those of an average man in his twenties
were hired as a police officer, he could
probably continue to perform the job at age
50. This assumes that this individual

3. On the subject of strength, Dr. Pollock was
referring to a study conducted by Henry J. Mon-
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would continue to take care of himself.
[Te. 11, p. 69.]

The court recognizes that this particular
testimony is somewhat speculative, How-
ever, many individuals appointed as young
men remain police officers well beyond age
40. A police department has very little
control over the way officers hired in their
twenties maintain their physical condition-
ing when, as veterans, they reach their
forties. [Tr. V, pp. 100-03.] This is some-
times the result of provisions in collective
bargaining agreements, On the other
hand, the physical condition of an individu-
al appointed at age 40 would be subject to
scrutiny at the time of appointment and
during a probationary period thereafter, It
is reasonable to infer that if persons over
age 40 can remain police officers after
several years of being relatively unsuper-
vised in matters of physical cenditioning,
then fit persons over age 40 can become
police officers and perform officers' duties
for a considerable length of time, I find
that the defendants have failed to prove
that all or substantially all persons over
age 40 cannot perform the duties of a
police officer safely and effectively.

An employer can also establish the
BFOQ defense if it is able to prove that
disqualifying physical traits are present in
persons over age 40 and cannot be identi
fied practicably and reliably by means oth-
er than automatic exclusion based upon

‘age. The parties' medical evidence on this

point was almost entirely directed at the
degree of certainty with which latent heart
disease can be identified and the ability to
predict the occurrence of s heart attack
within five or six years.

Dr. Samuel M. Fox III is a cardiologist
who testified for the plaintiff-intervenor
EEOC. His testimony was most credible
and persuasive. He noted that there are
certain factors which, if present, incresse
the probability that an individual has or
will later have coronary artery dmense-
The presence of this disease in prospective
officers is of particular concern, because it

toye and Donald E. Lamphiear (PX 26]. The
strength measured was grip and arm strength.
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is a leading cause of death and appears to
be more common in police officers than in
the population generally.

The “risk factors” include cigurette
smoking, high blood pressure, blood choles-
terol, angina, family history, obesity, diabe-
tes mellitus, sex, and age. [Tr. I, pp. 20,
40, 129.) Sex, age, and family history are
the only risk factors which can never be
controlled. Women are less susceptible to
coronary artery disease than men, and the
risk of the disease increases with age. [Tr.
1, p. 110.] Family history is net controlla-
ble, but it is not always a clear indicator,
Family members who previously had coro-
nary artery disease might have had it in
part because of tobacco use or obesity,
factors which need not affect all family
members. Use of cigarettes nearly dou-
bles a person’s chances of getting coronary
artery disease, [Tr. I, p. 180, 44.]

Dr, Fox testified that the existence or
later onset of coronary artery disease can
be predicted upon an analysis of the risk
factors, All of the risk factors are easily
detectable by routine medical procedures
no more invasive than drawing a smsll
bloed sample, Dr. Fox stated that the pre-
dictive value of the risk factor analysis is
“highly useful, and particularly effective in
screening personnel for service in various
occupations.” [Tr. I, pp. 21-22]

Dr, Fox qualified his testimony about
risk factor analysis with the observation
that it lacks some additional information an
examiner would like to have, This addi-
tional information can be obtained as a
result of a symptom limited exercise stress
teat. The stress test involves an examina-
tion of an individual during and after exer-
cising at a level beyond which he cannot
go. This test is non-invasive. [Tr. I, p. 23.]

Dr. Fox testified that it is thnecessary to
administer the stress test to persons whose
pretest likelihood of having coronary artery
disease is less than 8-10 percent. He said
that a low reading after the risk factor
wnalysis would “make more sophistieated
studies unnecessury.” [Tr. I, p. 57.] He
went on to state that if a person's pretest
probability for coronary artery digesse was

below 10 percent, a successful stress test
will have a negative predictive value of 97
percent, This means that there is only a
three percent post-test probability that the
person has coronary artery disease or will
develop it within six years. In the case of
a person having a 20 percent pretest proba-
bility, the stress test will have a 90 percent
negative predictive value. [Tr. I, pp. 60-
61.]

Dr. Walter Zimdahl is a cardiologist who
testified for the defendants. Dr. Zimdahl
suggested that all persons 35 years old and
over should be given a stress test if they
desire to become police officers. [Tr. VI,
pp. 28-28,] He agreed with Dr, Fox's gen.
eral conclusion that the atress test is a
useful device for identifying the existence
of coronary artery disease and predicting
its onset in the near future, [Tr. VI, pp.
17-18.] Dr. Zimdahl would administer the
test to every applicant over age 85, where-
as Dr. Fox would administer it only to
those who have a pretest probability be-
yond the 8-10 percent range.

Dr. Zimdahl noted that coronary artery
disense can appear very suddenly—often in
the form of a fatal heart attack in persons
who had previously been free of symptoms.
Still, he testified that 80 percent of all
symptomatic males over age 40 who have
each of the five most important risk fac-
tors do not have coronary artery disease,
Dr. Zimdahl listed hypertension, blood cho-
lestero! leve, electro-cardiographic changes,
cigarette smoking, and heredity as the five
most eritical sk factors.

Evidently, the risk of coronary artery
disease increases with age, nlthough age is
only & secondary risk factor. [Tr. VI, p.
54.) However, the evidence also shows
that an analysisof the risk factors can give
a very usefu’ estimate of whether or not an
individual has the disease., The risk fastor
analysis is not invasive or impractical to
administer,

On the basis of a risk factor analysis, one
is able to determine whether more sophiiti-
cated testing is required. The evidence
showed that s candidate can take a stress
test and afterwards be more than 90 per-
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cent certain that he or she is free of coro-
nary artery disense, The cost of this test
is about $215.00, but not all candidates
would need to take it. A stress test is such
a useful indicator of cardiovascular fitness
that anyone {(even if under age 40) who
fails it should not become a police officer.
[Tr. VI, pp. 23-24,]

Physically unqnalified persons over age
40 can be identifiid with enough certainty
that it cannot be said that age 40 at the
time of hiring is a BFOQ for the job of
police officer. The defendants have there-
fore failed to carry their burden of estab-
lishing this defense. It is true that the
work of a police officer can be very strenu-
ous at times, However, the evidence in
this case shows that o significant smount
of persons over age 40 can handle the
rigors of police work, and those who cannot
handle it can.be identified with reasonable
certainty,

In EE.O.C. v. Los Angeles County, 106
F.2d 1089, cert. denied, — U8, ——, 104
8.Ct. 984, 79 L.Ed.2d 220 (1984), the court
held that age 36 at hire is not a BFQQ for
deputy sheriffs, In that case, the trial
judge found no difference in the evidence
between age 35 and age 40, See 526
F.Supp, 1185, 1139 n. 4. A similar result
was reached in E.E,0.C. v. County of Alle-
gheny, 105 F.2d 679, where the court held
that persons above age 35 could not be
prevented from writing the police examina-
tion, However, a different result was
reached in E.E.0.C. v, Missouri State
Highway Patrol, 5565 F.Supp,.97 (W.D.Mo,
1982), which upheld an age 85 hitmg limit
for highway patrol applicants,

In Mahoney v. Trabucco, supra, the
plaintiff at the district court level success-
fully challenged a statute which mandated
retirement at age 50 for members of the
Massachusetts State Police. The plaintiff
was an officer who had worked as a tele-
communications specialist since 1969. The
only medical evidence in the case was the
testimony of the defendant's medical ex-
perts. One expert testified that substan-
tially all persons over age 50 were unable
to perform the job of police officer safely
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and effectively, Another testified that suf-
ferers of asymptomatic coronary artery
disease could be identified with only 1 per-
cent accuracy. 574 F.Supp. at 960,

The plaintiff did not call any experts of
his own to rebut this testimony. Accord:
ingly, the district court stated that it wonld
find that age less than 50 is a BFOQ for
the general duties of a police officer, Id,
However, the court specifically noted that
its finding was only “a judgment on the
evidence presented at tria)” and that “indi-
vidual cases are likely to turn on the medi-
cal evidence presented at trial” Jd. at 960
n 1.

The plaintiff in Mahoney prevailed at
trial only because the district court sccept-
ed an interpretation of the ADEA which
distinguished between the duties of police-
men generally and the plaintiff’s particular
job assignment. The court noted that the
plaintiff’s particular job was very light.
For that reason, the district court enjoined
the defendants from applying the age 50
retirement mandate against the plaintiff.

The United States Court of Appeals for
the First Circuit reversed, The court held
that it was error to focus upon specific job
requirements rather thon the general
duties of uniformed officers. The First
Circuit's opinion is devoted almost entirely
to that issue, It was noted that the plain-
tiff could have been renssigned to more
strenuous duties at any time. Upon decid-
ing that the correct view of the ADEA
required focusing upon the duties of police
officers generally, the Court of Appesls
was constrained to accept the uncontradiet-
ed testimony of the defendants' medical
experts that substantially all persons over
age 50 could not handle » police officer's
duties.

The instant case is vastly different.
Here, the plaintiffs did not employ the
risky strategy of preferring to rely upona
particular statutory interpretation instesd
of producing their own medical evidence-
On the contrary, the plaintiffs in this case
offered persuasive evidence that a signif
cant number of persons over age 40 could
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become polive officers and perform regular
police work wffectively.

In another recent case, the United States
Court of Appeals for the Fourth Cireuit
reversed a district court's finding that age
§0 was not a BFOQ for the job of firefight-
er in the City of Baltimore, Johnson v
Mayor and City of Baltimore, 731 F.2d
209 (4th Cir.1984). That case also involved
a maximum age of retivement, unlike the
instant case which involves age at hire.
Interestingly, the Fourth Circuit noted (al-
beit in an equal protection context, discuss-
ing their decision in Arritt v. Grisell, su-
pra) that it would be lrrational to treat a
40-year old applicant for a police officer
appointment different than all police of-
ficers 40 years old or older. 731 F.2d at
214 n. 16.

The court is aware of the fact that public
safety is an important element in police
work, Arbitrary age limits become more
justifiable as the likelihood of harm and the
degree of harm likely to result increase.
Aaron v. Davis, 414 F.Supp. at 461, The
evidence here did not indicate that hiring
persons over 40 would put the publi¢c or
other police officers at an apprecinbly
greater risk. Persons with coronary artery
disease can be identified or cleared with
great certainty, and the consequence of a
mistake was not shown to be at all likely to
result in harm to the public. Many persons
over age 40 are patrolmen doing the same
work new appointees do, and at no unac-
ceptable risk to the public.

This case is distinguishable from Tamia-
mi, where a maximum hiring age of 85 for
intercity bus drivers was upheld. There
was evidence in that case that work done
by newly appointed drivers was far more
strenuous than the work done by veterans.
Veteran drivers testified that they could
not do the more strenuous jobs and that
nearly everyone opted out of those nssign-
ments when his seniority permitted, 581
F.2d at 288. The same is not true here.
Persons over sge 40 are doing patrol work
safely and effectively.

The nature nf police work is also differ-
ent. Persons operating vehicles carrying
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many passengers continually have the safe-
ty of many people in their hands, A very
slight physical defect of any kind could
easily cause serious harm to many persons,
Police work can be very strenuous, but the
nature of the work does not reguire abso-
lute certainty in screening applicants, See
EEOQ.C v Los Angeles County, 526
F.Supp. 11856; ¢f Joknson v. Mayor and
City Council of Baliimore, 515 F.Supp.
1287 (D.Md.1981); Adaron v Davis, 414
F.Supp. 463, The court finds that unfit
applicants can be screened out with enough
certainty to accommodate the public's need
for a safe and efficient police department.

[5) An employer's desire to have the
most cost-effective work force cannot justi-
fy age discrimination where age is not a
BFOQ. Although it is reasonable to be-
lieve that persons hired younger will work
longer and therefore be a better “invest-
ment', “economic considerations ... can-
not be the basis of a BFOQ.” Smallwood
v. United Air Lines, Inc., 661 F.2d 808 {4th
Cir.1981), cert. denied, 456 U.S. 1007, 102
S.Ct. 2299, 78 L.Ed.2d 1802 (1982).

{6] For the foregoing reasons, I con-
clude that age 40 at hire is not a BFOQ.
Section 58(1)a) is therefore contrary to the
ADEA. Accordingly, the defendants are
hereby enjoined from enforcing section
B8(1)a)

The court notes that this order does not
require lowering the standards for prospec-
tive police officers. These standards are
not questioned. Today’s order means only
that the defendants cannot disqualify a
candidate solely because of his or her age,
If a candidate is unfit, his or her employ-
ment appﬁcaﬁon can and ought to be re
jected, Today’s order works no change in
the applicable physical standards; it only
means that older persons cannot be fore-
closed from competing under those stan-
dards for positions in municipal police de-
partments. Moreover, nothing in this deci-
sion and order prevents the imposition of
an entry level age limit at some age great-
er than 40,
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11l VALIDITY OF SZCTION 58(1)(a)
UNDER STATE LAW

Some of the plaintiffs claim that section
58(1Xa) is invalid under applicable New
York State law. This argument was reject-
ed in Stca v, County of Nassau, CIV-81-
8497, supra, where Judge Pratt held that a
New York court would uphold the statute
under state law, In Figuerca v. Bron-
stein, 38 N.Y.2d 538 (1976), the New York
State Court of Appeals upheld a provision
which set at 82 the maximum age for ap-
pointment a8 a correctional officer. In
Knapp v. Monroe County Civil Service
Commission, 77 A.D.2d 817, 487 N.Y.S.2d
186 (4th Dept.1980), the court held that
section 58(1)s) does not violate the federal
or state constitutions or the age discrimina-
tion provisions of the Human Rights Law
(N.Y.Exec. Law § 296 subd. 3-n), Accord.
ingly, I hold that the pendent state law
claims in thig case must be dismissed.

IV. CONCLUSION
Section 58(1Xa) discriminates against in-
dividuals on the basis of age. The statute
does not violate the equal protection clause
of the fourteenth amendment or any provi-
sion of State law,

However, section b8(1}a) violates the
rights of the plaintiffs in this case who are
over 40 years old and have standing to
assert a claim under the ADEA. Plaintiffs
Koch, Smith, and Walker in CIV-80-874C
are in this category, the latter two having
reached age 40 during the pendency of this
action.

[71 The other plaintiffs in CIV-80-874C
and the persons who were permitted to
intervene in that action have not reached
age 40 and did not have standing to assert
claims under the ADEA. Their only viable
claims were the equal protection and state
law claims, which are dismissed for the
reasons previously stated,

Thus, the complaint in CIV-80-874C
must be dismissed as to plaintiffs Hahn,
O'Sullivan, Craig, Hodge, and Bowers,
The complaints in intervention in CIV-80—
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874C, except that of the EEOC, must also
be dismissed.

The complaints in CIV-80-796C, CIV-80-
797C, and CIV-80-1184C must be dis-
missed. The plaintiffs in those cases have
not reached age 40. Of course, persons
less than 40 years old will necessarily bene-
fit from the result reached in this lawsuit,

Accordingly, in CIV-80-874C, the Clerk
shall enter judgment in favor of plaintiffs
Koch, Smith, and Walker, and plaintiff-in-
tervenor EEOC. As to all others, the com-
plaints shall be dismissed. The Clerk shall
also enter judgments dismissing the com-
plaints in CIV-80-796C, CIV-80-797C, and
CIV-80-1184C.

So ordered.

CITY OF HARRISBURG and Stephen
R. Reed, a8 Mayor and Individually,
Plaintiffs,

\{

INTERNATIONAL SURPLUS LINES
INSURANCE COMPANY and
Woolf/Strite Associates, Inc,, Defendants.

Civ. A. No. 84-1113.

United States District Court,
M.D. Pennsylvania.

Oct. 81, 1984,

City and mayor brought action to re-
cover under “claims-made” public officials
and employees liability insurance policy the
cost of attorney fees which they incurred in
defending a lisble and wrongful use of eivil
proceedings action brought against the
mayor. Upon defendants' motion to dis
miss, the District Court, Caldwell, J., held
that: (1) a “claims.mada” public officials
and employees liability insurance policy
which covered “lawfully elected"” city offi-
cials did not cover the mayor-elect; thus,
insurer was not required to defend libel
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Mr. Marmingz, With that, we are hereby adjourned.
[Whereupon, at 11:46 a.m., the committee was adjourned.]
[Additional material submitted for the record follows:]

Srare oF MICHIGAN, DEPARTMENT OF S1TATE POLICE,
East Lansing, M1, March 11, 1986,

Hon, MATTHEW J. RINALDO,
House Office Building, Washington, DC,

DeAr REPRESENTATIVE RINALDO: It has come to my attention that you are one of
the primary sponsors of HR 1435 which would amend the Age Discrimination and
Emﬁloyment ct of 1967,

The Michigan Department of State Police supports the concept of the bill; that is,
it is the responsibility of the states, based upon bona fide occupational qualifica-
tions, to set the age criteria for hiring and for retirement of its fire fighters and law
enforcement officers,

We have discussed the bona fide occupational qualifications, as they relate to re-
tirement age, with numerous medical experts. These experts have explained to us
that medical science and technology has not advanced o the point where we can
rely exclusively on individual testing to measure the physical ability of a police offi-
cer. We feel that the demands and stresses of our profession are so strenuous and
the necessity to perform physical tasks so great that we cannot leave to chance the
physical condition of our officers to perform their critical job functions.

Therefore, we fully support this federal legislation as it leaves to the state the
important decision of determining retirement age for fire fighters and law enforce-
ment officers,

Sincerely,
GeraLp HouaH, Director.

Stare or INDIANA,
Gov. Roserr D, Orgr,
GoverNOR'S OVERSIGHT COMMITTEE FOR MANDATORY
RemmeMENT AGE oF PusLic SAreTy OFFICERS,
February 28, 1986.
Mr, Eric JENSEN,
House Subcommittee on Education and Labor, Washington, DC.

DEAr Str: The Governor's Oversight Committee for the Determination of Manda-
tory Retirement Age of Public Safety Officers respectfully requests to go on record
in support of H.R. [435.

The passage of this bill would relieve the financial burden to the various pension
funds placed upon them in defending EEO ¢.mplaints as well as help raise the
morale of public safety officers, This particular biﬁ)l ig favored by both management
and labor in that it allows for upward mobility and continued confidence in the abil-
ity of the individuals in command, ensures public safety and allows stability among
the various public sufety pension funds,

T urge passage of H.R. 1435 by the committee and action on the same by the full
House. I further urge immediate consideration be given to S, 62, S, 698 and S, 1240,
which deal with the same subject matter, if they receive favorable action in the
Senate and pass to the House,

Sincerely,
Bos SMALL, Chairman.

PREPARED STATEMENT OF DONALD O, CHESWORTH, SUPERINTENDENT, NEW YORK
State PoLics

Passage of HR 1435 is of critical importance for law enforcement employers, both
to ensure the public safety as well as to permit the effective administration of law
enforcement. The amendment in vital to enable law enforcement agencies to pro-
vide the most effective and efficient law enforcement services to the public. In addi-
tion, the amendment is necessary to put an end to needless and costly taxpager
funded litigation which has plagued law enforcement across this nation since 1978
and more particularly since 1983 when the Supreme Court held that the ADEA ap-
plies to the states and local governments,

The goals of the ADEA are most laudable and appropriate. Age discrimination in
employment is clearly unacceptable and should properly be unlawful, The Congres-
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sional findings which accompany the ADEA made clear the ills this legislation is
designed to cure, However, through collective bargaining and legislative recognition
that law enforcement is a profession which should be compensated with early pen-
sion benefits, most if not all law enforcement officers clearly do not come within the
ambit of ills that the ADEA was designed to addvess, Law enforcement officors have
substantial pension benefits after twenty or twenty-five years of service. Further,
law enforcement officors are generally very re-employable in other careers alter re-
tirement.

The bona tide occupational qualification (BFOQ) exception, 29 USC § 623(5(1), was
designed to permit specific occupations such as public safety to retain age vequire-
ments that are reasonably necessary to their business. This justification simply has
not been anccepted by the Equal Employment Opportunity Commission (EEOC) as
applying to law enforcement, To date, we know of no instance where EEOC has ac-
cepted the evidence presented by law enforcement that age indeed is o BFOQ for
law enforcement.

Law enforcement across the nation is generally subject to a statutory entry age
{usually nge 35 or less) and a mandatory retirement age (age 56 for New York State
Troopers, the FBI and many other police agencies). The United States Supreme
Court has long held that such statutes sve constitutional, Massachusetts Board of
Retirement v, Murgia, 427 U.S. 307 (1976). These agencies recognize that low ene
forcement is usually a carcer employment profession in which the officer begins em-
ployment in his or her twenties and retires in his or her forties or fifties. Thus,
under most systems an officer has twenty years of service or more and retires at a
pension usually at one-half to three-quarters of the officers' salary, Usunally these
pengions have been achieved through the collective bargaining process and are es-
gentially linked to the mandatovy retivement age. The establishmeut of a maximum
entry level age (also, a function of the retirement age) permits an officer to attain
the requisite service years for retirement,

We know that usually five to seven years ol service as a police officer is required
before an officer is truly experienced. Usually, the next eight to twelve years of
service arve the most productive of the officers’ career, After that officer’s productivi-
ty often declines,

The establishment of a mandatory retirement age and of a pension gystem which
allows retiremer’ at hall pay after twenty years of service is a recognition that
police officers often “burn out” after twenty years of service and that police officers
should be compensated for their unique, dangerous and stressful service by eligibil-
ity for an “early” pension.

We have a respongibility to provide the best law enforcement services available to
the public. We believe that the states are in the best position to determine what the
appropriate age of their law enforcement officers should be, Congress, it should be
noted, has apparently agreed that younger police officers provide a better law en-
forcement gervice and has exempted its law enforcement officers and fire fighters
from the ADEA, and has approved mandatory retirement of FBI agents at age 56.

Law enforcement is best served by younger men and women. Our records are re-
plete with reports of heroic efforts of our Troopers to save the lives of people in
burning cars or buildings or to rescue trapped victims {rom submerged vehicles and
other similar emergency situations. We can, of course, never predict when these un-
fortunate circumstances will occur, but we can say, as a matter of informed profes-
sional judgment that younger officers are more likely—and able—to perform these
strenuous emergency tasks.

In response to a questionnaire, nearly half (42¢5) of our officers responded that
arresting and apprehending criminals was the most physically demanding task that
they performed on a regular basis, Our officers reported to us that many of these
defendants are intoxicated, under the influence of drugs or mentally ill, These de-
fendants pose a threat to the public as well as the officer. In 1980 4,700 police offi-
cers nationwide were assaulted and eleven murdered in the line of duty. The aver-
age age of the defendants arrested on o nationwide basis is twenty-eight.

No one can deny the aging process and itg effect on the ability of a law enforce-
ment officer to perform his or her duties, Younger, more vigorous officers possess
more stamina than older officers. The public is better served by a law enforcement
agency which is made up of younger officers, This was noted by the Senate Report
in passing legislation setting mandatory retirement ages for certain Federal law en-
{%gﬁment officers and fire fighters, PL 93-850 2 U.S, Cong. & Adm. News 3699

97d)

A further report to Congress dated July 25, 1977 submitted by the Committee on
Education and Labor concerning a further Amendment of the ADEA noted:
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“While it is the primary purpose of this legislation to limit mandatory retirement
and other employment discrimination for non-federal employees aged 40-49 , . , it is
not intended that the bill prohibit mandatory retirement or other employment prac-
tices where age is a bona fide occupational qualification reasonably necessary to
normal operation of a particular activity. . . . It is recognized that certain mental
and physical capacities may decline with age and in some jobs with unusually high
demands, age may be considered a factor in hiring and retaining workers. For exam-
ple, Jobs such as some of those in air traffic control and law enforcement and fire
fighting have very strict physical requirements on which the public safety depends.”
(Emphasis supplied.) Former FBI Director Clarence M. Kelley in tesifying; before
the Subcommittee on Compensation and Employee Benefits Committee on Post
Office and Civil Service on September 29, 1977 noted:

“The officer faced with an armed or otherwise dangerous assailant is not con-
cerned with ‘minutes,” Unless physically and psychologically able to meet the de-
mands of the situation the officer or others may lose their lives, Likewise, even more
commonplace duties frequently make extraordinary demands upon physical and
psychological capabilities.”

“Long hours of surveillance in often hostile environments or the rigors of a hos-
tage negotiation over many hours cannot be measured in pounds lifted,”

State police officers like FBI officers must be able to meet the challenges that face
them on a moments notice. In the words of former Director Kelley speaking in sup-
port of a retirement plan for FBI agents stated:

“For both the welfare of the individual and the safety of the public which counts
on agents being able to adequatehy perform their duties—which may often include
decisions affecting human life and personal property—we must strive to insure re-
tirement before vigor and physical ability begin to ebb,”

The New York State Police has conducted an in depth review and analysis of
work performance of Troopers as effected by age. We have found that age does
greatly effect the ability of the police officer to perform his or her duties. Our study
has demonstrated; that as age increased—shooting scores decreased; use of and
length of sick leave increases with age; driving skills decrease; disability vetirement
increases; work levels decrease; number of arrests and investigations decrease; and
driver reaction time increases.

The great majority of New York State Police Officers “self retire” at an early age
with the average retirement at age of 47. A questionnaire that was sent to all our
retired police officers indicated that the vast majority of them felt that they could
no longer physically do the job at age 53. The active officers' response to a question-
naire indicated a strong support for the present mandatory retirement provisions,

Police work is a twenty four hour a day business. Afternocon and night tours of
duty and short swings (return to duty after an eight hour break) take their toll, We
know that the police profession is an extremely stressful one and that police “burn
out” is a difficult problem for police administrators.

We also know that this stress and other factors cause the police officer to be a
leading candidate for a heart attack. One study has found that the life expectancy
of a police officer is only eight years after retirement, There is an enormous in-
creage in the likelilood at age 56 of being the victim of a heart attack, especially for
police officers. However, no one that we are aware of, has been able to predict with
atiufgcient degree of accuracy which individual officers are at risk to suffer a heart
attack,

Further, most people when entering the police profession do so with the hope that
they will be able to work themselves up the career ladder. Mandatory retiremeni
helps ensure that there are sufficient openings to keep the promotional aspirations
of young officers alive, This, in turn, helps with motivation and morale, and thus
helps improve the quality of police services.

Maximum entry level ages are required to ensure that officers begin their service
when they are goung enough to attain twenty years of service prior to retirement,
We also know that younger officers are more trainable and adapt better to the para-
military structure which characterizes most law enforcement agencies.

Perhaps there are some 40, 50, or 60 year old individuals who could meet the
physical fitness requirements necessary to become a police officer. However, when
the high cost of training including acquiring the experience necessary to become an
effective police officer and disability pensions (our disability retirements increase
greatly ag age increases) are considered, it makes little sense to eliminate the statu-
tory maximum entry level ages.

Under the “BFOQ defense” test as it is presently being interpreted by EEOC, we
believe it improbable that any law enforcement employer will be able to prove the
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applicability of this defense to an age discrimination claim sgainst o maximum
entry level age requirement,

EEQC hos commenced & number of lawsuits around the country asserting that
stataraily established maximum entry level ages and mandatory retirement ages
violate the Age Discrimination Employment Act, Thege litigations are extremely
costly and time consuming, To date the litigntions have been largely a “battle of the
experts,” The litigutions have consumed lengthy periods of time and have had dif-
fering results. Recently the Second Circuit Court of Appeals hag upheld a finding of
age discrimination by Judge Curtin, U.B, District Court Judge, Western District of
New York, with respect to entry level age.

The Court noted, however, that each locality had the opporiunity to relitigate the
issue and commented “It seems somewhat anomalous for the lawfulness of maxi-
mum age limits on police hiring to depend on the particular eviderice presented at
various court trials throughout the Country.” 770 124 12, 15.

Absent the passage of legislation to exempt iaw enforcement employers from the
age discrimination provisions of the ADEA we anticipate that litigation on this
issue will continue for many years to come with no clear judicial resolution of this
issue. This issue we urge is clearly most appropriately determined by legislation.

Accordingly, 1 strongly urge your support of HR 1435 to resolve this issue and
permit State legislatures to establish reasonable maximum entry level ages and
mandatory retirement ages for state and local law enforcement ofticers,
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League of California Cities

Sacramento, CA
March 5, 1986

The Honorable Matthew G. Martinez

Chairman

House Subcommittee on Employment Opportunities
A518 HOB Annex 1

Washington, DC 20515

Dear Congressman Martincz:

The League of California Cities is an association of alt the
state’s 441 incorporated cities. A1l the cities are members of
this association which was formed by Mayor James Phelan of San
Francisco in 1898.

We are pleased to have this opportunity to express our
wholehearted support of HR 1435, The overwhelming majority of
cities in California wilT be directly assisted by the approval of
this narrowly drawn legisjation to permit state and Jocal
governments to retire police and firefighters at an age below 70
and to impose a maximum entry level age on applicants for these
public safety member positions, We agree that the Age
Discrimination in Employment Act {ADEA) should continue to protect
police and firefighters with respect to all other forms of age
discrimination, i.e., promotions, transfers, compensation, fringe
benefits, including pensions, and a1l other privileges and
conditions of employment.

An examination of *ha purposes for which the ADEA was enacted in
the 1ight of trury civil rights issues makes it abundantly clear
that the reasons for the Act no more apply to state and local law
enforcement and firefighting perscnnel than to those federal
firefighting and law enforcement officers Congress saw fit to
exempt from the ADEA, or to the 60-year old airline pilots and bus
drivers excluded from the below 70 mandatory retirement 1imits by
EEOC. The Congressional statement of findings and purposes, 29
U,S.C. Section 621, declares that:

"(1) in the face of rising productivity and affluence, older
workers find themselves disadvantaged in their efforts to
retain employment, and especially to regain employment when
displaced from their jobs;"

"{2) the setting of arbitrary age limits vegardliess of
potential for job performance has become a common practice,
and certain otherwise desirable practices may work to the
disadvantage of older persons:"

CONFERENCE REQISTRATION OFFICE HEADQUARTERS
BT gty O e 1400 K STREET, SACRAMENTO, GA 05814
15 2832113 (916} 444:5790

SOUTHERN CALIFORNIA OFFICE
1052 WEST 6TH STREET, SUITE 410
10S ANGELES, CA 80017
(2335 4920828
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"{3) the incidence of unemployment, espacially long-term
unemployment with resultant deterioration of skill, morale,
and employer acceptability is, relative to the younger ages,
high among older workers; their numbers are great and growiny;
and their employment problems grave;"

"{4) the existence in industries affecting commerce, or
arbitrary discrimination in employment because of age, burdens
commerce and the free flow of goods in commerce."

First, older police and firefighters have not found themse)ves
disadvantagad in thelr efforts to yetain employment or,
especially, to regain employment when displaced from jobs. It is
a matter of common knowledge that police and firefighter pension
systems provide substantially higher benefits at an earlier age
because of the physical demands on those performing firefighting
and law enforcement functions, It is seriously questioned whether
public safety officers in and beyond the middle years can meet
these demands. It is a fact that increased age is generally
accompanied with higher risks, more incidents of job-related
disability retivements and additional workers compensation costs.
In California we not only have substantially higher pension
benefits at an early retirement age for public safety members, but
disability, death and survivor benefits are available on the first
day of employment. In addition, fu)1 salary in ieu of lesser
weekly workers’ compensation benefits 1s provided for any
service--connected injury or disease. These benefits are not
shared by miscellaneous employees--all those other than police and
fivefighters, Nor is there any upper age limit for vetirement of
miscellaneous employees. When the California Legislature, prior
to the Supreme Court Baltimore decision, without objection from
any employers, removed the Upper age limit of 70 for miscellanecus
employees, it also refused to eliminate the mandatory ages of 60
and 65 for safety personnel.

Second, public agencies always have had an early retirement age
for police and firefighters. It is not a recent trend nor is it
an arbitrary age 1imit regardless of potential for job
performance. As one of our appellate courts recently so noted in
a handicap discrimination case:

"firefighting involves not only a close relationship to the
public interest and welfare, but also requives unique physical
skills and technical knowledge. Firefighters must possess the
physical abilities to climb Tadders under dangerous
conditions, carrying hoses or other heavy equipment necessary
to extinguish flames and the physical ability necessary to
safely carry persons from burning structures, During the
course of thetr responsibilities, firefighters are called upon
to perform many demanding tasks to avert physical harm to
themselves--and to the public." Johnson v. Civil Service
Commission of the City of San Diego, 84 Qaily Jaurpal D.A.R.
10787 (C A, 4, March 23, 1984)
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The court could have added that these sirenuous duties often must
be carried on for many hours under conditions of great stress,

The physical demands %n law enforcement personnel are equally
great although diff~.cing in kind, MWe believe it is clear that the
duties of public safety personnel are such that age is definitely
a qualification for job performance.

Third, the incidents of unemployment, especially long term, while
high among older workers, as noted by the ADEA, has been
non-existent in California among police and firefighters even
during our most vecent recession or because of Propositien 13, If
there were layoffs because of drastic budget cuts, the reductions
in public services generally were made in departments other than
thase invalved with public safety. As a matter of fact, in the
Jast two fiscal years, many of our local agencies have increased
the number of law enforcement officers while continuing to hold
the line on other governmental services. The same taxpayers who
resent and resist most governmental expenditures suppori and
encourage increased firefighting and police protection services
and additional compensation and fringe benefits for police and
firefighters,

Finally, as to the finding of arbitrary age discrimination in
employmznt in industries affecting the flow of commerce, the focus
in ?nlprivate business, not firefighting or law enforcement
activities.

We zgree with the U.S. Court of Appeals, Fourth Circuit, that
Congress 1tself has established a bona fide occupational
qualification (BFOQ) for law enforcement and firefighting
personnel by subjecting federal police and firefighting employees
to early retirement. In Johnson v, Mayor and City Council of
Baltimore, the court said:

"The same Congress that extended the ADEA to the states and
their political subdivisions reinvigorated the requirement

mandating retirement as a general matter at 55 for federal

police and firefighting employees."

"Yhere Congress itself has deemed age to be a bona fide
occupational qualification for federal firefighters, we
percedve no justification for ignoring the congressional
mandate in ascertaining a reasonable federal standard by which
to measure firefighting in the City of Baltimore. . . .

"Both federal and city fire fighters are engaged in extremely
stressful and hazardous activities designed to promote public
safety. Absent a determination that age, specifically no movre
than 55 as a general rule, is a bona fide occupational
qualification for firefighters, we would be compelled to
conclude that Congress, {n autharizing the automatic
retirement of federal police and firefighting personnel,
adopted an occupational qualification that is not, or might
not be, bona fide. A court showld not T{ghtly make such a
determination as to congressional purpose.”
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Again, we know that the physical demands on police are no less
strenuous than on firefighters.

While the Supreme Court reached a different conclusion in the
Baltimore case than the Circuit Court, it nevertheless had the
candor to note:

"As with the voluntary retirement scheme, one goal of the 1974
amendment was to maintain “relativaly young, vigerous, and
effective Taw enforcement and firefighting workforces. . .

“Congress undoubtedly sought in significant part to maintain a
youthful workforce and took steps through the civil service
retirement provisions to make early retirement both attractive
and financial rewarding." Johnson vs, Mayor and City Council
of Baltimore, 86 L Ed. 2d 286, 295.

This is precisely why California and other states established
earlydyetirement for safety personnel and made {t attractive and
rewarding.

Most cities in California are members of the Public Employees
Retirement System (359). The law was amended in 1939 to permit
cities and other local entities to join the actuarially sound
state retivement system, The PERS law permits retirement of
safety personnel at ages 50 or 55 and, prior to September 1985 and
the Baltimore Decision, required retirement at ages 60 or 65,
depending on the vetirvement formula. Most safety personnel in
PERS have the so-called CHP formula with permissive retirement at
age 50 of 2 parcent of final compensation for each year of service
and retirement required at age 60. A less costly formula is 2
percent at age 55 with retirement rvequired at 65. As indicated
earlier, there is no mandatory retirement age for all other
employees and the benefits are substantially less. We changed our
law in 1985 only after Baltimore and after constant harassment by

Many, and perhaps most, pubiic safety retirements in California in
the last 4 or 5 years have been disability and voluntary service
retirements well in advance of the mandatory 60 or 65 retirement
requivements, The ADEA and Baltimora have simply provided a
windfall for a few highly paid and high ranking police and fire
officials who came uﬁ through the ranks knowing and expecting
early retirement with its greater bepefits,

Why the problem, then, if we have so few mandatory retirements?
First, our state law which for long-established policy reasons
required retirement of safety personnel at ages 60 or 65 depending
on benefit formulas, Second, EEOC has, during the Jast three
yuars, vigarously pursued 1ts investigation and enforcement
poticies against Titerally hundreds of PERS contract agencies even
when there have been no complainant retirees. Even without
complainant retirees, FEOC has followed up its "letters of
violation" with "Conciliation agreements” when there has been
nothing to conciliate. We have attached copies of the typical
Jetters of investigation {with questionnaire) and letters of
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violation, Granted EEOC has an enforcement responsibility, the
mandatory retirement age for PERS cities was in a state law
administered by the State Public Employees’ Retirement System,
EEOC should have pursued its enforcement responsibilities against
the Legislature of the State of California ahd PERS rather than
against hundreds of cities and other local entities that are
powerless to chapge that law. We are confident that if EEOC in
other areas of the United States had been as active under the same
circumstances as_in California, that the demands for H.R. 1435
would be overwhelming, We know, and have been advised, that there
is a substantially similar Rrob]em in Oregon, Washington, and
other states, and we hope that your Committee will have heard from
these and other states during the time testimony may be submitted
on H.R. 1435, Unfortunately, a significant amount of EEOC budget
is st1IT being used to pursue litigation against cities arising
out of our former state law.

Many state and local law enforcement and firef‘'ghting agencies
also fix a maximum entry level age from 31 to 36, It is apparent
that the increasing level of teclnical skills and physical
capabilities required of firefighters and pojice require a major
investment by public agencies to place a police officer on the
street or a firefighter at the scene of a fire. Two years ago,
Police Chief Gates of the City of Los Angeles advised that it
requived an expenditure of $72,000 per vecruit to take a police
trainee through the probation period. If retirement at half pay
after 20 or 25 years is permitted, it makes 1ittle sense to train
older applicants who will Jack the physical ability to perform all
the functions of the position within a period of a few years,
Whether half-pay levels foy retirement are reached at ages 40, 50,
ar 58, the physical demands of the job and the stress situations
frequently encountered require younger personnel.

Most small departments (less than 200) da not have enough
administrative positions to accommodate older police or
firefighters ng longer capable of active front-line police
protection or firefighting. To meet budget demands, the high
costs of these two departments which generally take over half a
municipal budget have been reduced by "civilianizing" many of the
positions. The "1ight duty" assignments that are available are
generally occupied by those who have suffered some disability and
are not capable of performing all the duties of the position.

We have read where EEOC has a very limited budget and yet in using
a substantial amount of it on this single issue less is available
for discriminatory practices involving race, color, sex, religion,
and national origin, Not only has an enormous amount of staff
tinte and public funds been expended on responding to EEOC
investigation charges and demands for conciliation agreements, hut
the time and funds expended could have been directed to more
productive public use. H.R., 1435 is needed now not only to treat
state and local police and firefighters as Congress has federal
Taw enforcement and Firefighting personnel, but to enable EEOC to
d}r$c§iits scarce funds to more fundamental civil rights
violations,
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Finally, we cannot heTp but note that H.R. 1435 is a
labor-management measure, It has the support of firefighter and
police unions and associations and it has the support of public
employers and their asseciations,

Sincerely,

\17%229¢ ;agéd”“"(i:' ’1\. ._.,fbm‘,x

Pat Russell Benninghoven
President Executlve Director

DB/KM/vig
kate.pub
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Enclosures
cC:

Congressman Matthew J. Rinaldo
Congressman William J. Hughes
Senator Don Nickles

Senator Bi11 Brad)ey

Senatar J. Dauforth Quayle
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UNITED STATES GOVERNMENT : 3255 WILSHIRE BLVD,, §TH FLOOR
EQUAL EMPLOYMENT OFPORTUNITY COMMISSION LOS ANGELES, CALIFORNIA 90010
1H AEPLY REFER TO:
17 June 1083 Charge # 092832443

Dear Mayor:

The Fqual Employment Opportunity Commisalon id responsible For the administration
and enforcement of the Age Discrimination in Employment Act of 1967, as amended,
29 U.S.C. 621, et seq. (ADEA).. The ADEA protecty workerc aged 40 to 70 from
discrimination {n such matters as hiring, discharge, compensstion, and other
terms, conditions, or privileges of employment.

This s to advise you that the Commission has scheduled an investigation of your
City to determine compliance with the ADEA. The review will be conducted under
the asthority of Section 7 of the ADEA and 29 C.F.R. Section 1627.

In order to facilitate this investigation, please send the information requeated
on the attached queationnaire to this office withim 30 work days. Please call me
at (213) 688-3483 i€ you have any quescionsa concerning this process.

Sincerely,

ey B

Equal Qpportuaity Specfalist (Age) «

Enclosures: ADEA
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REQUEST FOR INFORMATION

.

The questions should be answered as to all employees eaployed by the City
or any of {ta agencies.

.

2.

b.

Dacs the City employ employees who are required to retire before they
reach the age of 70?

If so0,

Please llst every Job classf{ficatfon that 15 subject to mandatory
retiresent before the age of 70.

State the date chat retirement beéfore :he age of 70 was first required
tor each such job classification.

State the age at which employees in each such job category are required
to retire, .

PN .

1f any of che job classifica:lona identlficd by you 1n your ansuer co
question number 2 1s subject to mandatory retirement before the age of
70 under a State or local law, please identify the job classification
together with the applicable State or local law(s).

Does the Gity have a contract with the California State Public Employee's
Retirement System to administer {ts retirement program?

For each job cateégory listed in your respense to question number 2,

provide the following fnformation for each employee that bhys retired
since May, 1980:

" (a) Name;
(b) Job Title on the date of regirement;
(¢) Last known home address;
(d) Last known home telephone number;

(e) Date of retirement;

(f) Date of birth.

For each job category listed in your resporse to question number 2,
provide the following information for each employee who is currently
befween the ages of 59 and 70:

(a) Name;

(b) Job Title on the date of retirement;

(c) Last known home address;

(d) Last known home telephnne number;

(e) Date that he/she will be required to retire;

ez

(f) Date of birth. -
liow may employees are currently employed by the City?
Separately for each job category )isted in your answer to question
number 2, state the reason(s) for the requirement that employees

woployed {n that job catesory must retire before they reach the age
of 70,
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, UNITED 2(‘ ES GOVEANMENT,
EQUAL EMPLOYMENY OPPO] gm MMISSION
Ty B8 o0 Ay -
GOBIERNO DE LDS ESTADOS UNIDOS 265 WRSHIRE BLVD., 9TH FLOOR
COMISION DE {GUALDAD DE OPORTUNITAD BN EL EMPLED LOS ANGELES, CALIFORNIA 40010
IHREPLY REFERTQ
. Charge Number: 092832345
Equal Employment Opportunity Commission
3255 Wilshire Boulevard, 9th Floor (Age)
Los Angeles, California 90010 ﬁl ~_Charging Party
and
Mayor

City of San Clemente
100 Avenida Presidio
San Clemeute, California 92672

tteution: George A, Caravalho

City Manager Respondent

LETTER OF VIOLATION

1 issue on behalf of the Commission, the Eollowing Efiudings as teo subject
respondent's compliance with the Age Discrimination in Employment Act of
1967, ar amanded (ADEA).

The Conmission has determined that the above-named respondent has discrim-
inated against its protected age group (PAG) employees by requiring that Safety
Employees retire before the age of Seventy (70), in vioclation of Section 4(aj(1)
and (2) of the ADEA.

Section 7(b) of the Act requires that before instituting any action, the
Commission shall attempt to eliminate the discr!mlna:or)" practice or prac-
tices alleged, and to effect voluntary compliance with the requirements of
the Act through informal methods of cinciliation, conference, and persuasion.
Sectfon 7(e)(2) of the Act provides that the statute of limitations period
which is applicable to Commission enforcement will be tolled for uvp to one
year after conciliation is begun.

This determination will serve as notification that the Cowr v8lom is prepared
to commence conciliation in accordance with $7{b). Thes period during which
the statute of limitations 1s tolled, as provided 4- $7(e)(2), begins npon
issuance of this letter.
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Charge Numberi 092832345+ .
Page 2

1t 48 the policy of the Commissfon to notify the person{s) aggrieved of the
violations which are the subject of this determivat{ion of their independent
right of actlon under the ADEA. However, we plan to withhold such gction for
at least 10 days in order to provide you with an opportunity to discuss this
matter further. Equal Opportunity Specialist Fred Brown will contact you
shortly to arrange a meeting concerning this matter,

ON BERHALF OF THE COMMISSION:

:\yzflt"'\'iw / “ 5

7 trada-Molendez, Director DAJE:
5 |angeles Disfrict Office

Enclosure: ADEA
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\%'{y \ UNITED STATES GOVERNMENT

.
;':) , EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Moy en®

QOBIEANG UE LOS ESTADOS UNIDOS 0255 WILSHIRE 8LVO., 3TH FLOOR
COMISION DE IGUALDAD DE OPORTUNIDAD EN EL EMPLEO LOS ANGELES, CALIFORNIA 00010
INREPLY MEFEA TO:

CONGLLIATION AGREEMENT

In the matter of
Us S, EQUAL EMPLOYMENT OPPORTUNLTY COMMISSTON,

Charge No.}

An {nvestigatfon having been made undet the Age Discrimination in Employment
Act (ADEA) by the U.5. Equal Employment Opportunity Commission (the Commission)
and a Letter of Yiolation having been issued, the parties do resolve and con-
cillaze this matter as follows:

L. GENERAL PROVISLONS

1. It {8 understood that this Agreement does not constitute an admission by
respondent of any vieldtlan af ADEA.

N 2, The Commiosion hereby walves, releases and covenants not to sue respondent
with respect to any matter of specific rellef concilimred in this Agreement;
provided, however, that the Commission reserves all righes to proceud with
respect to macters like and related to these matters but not cuversd in
this Agreement and to secure telfcf on behalf of aggrieved persons not tovetrud
by the terms of this Agreement.

3. Nothing in this Agreement shall be comstrued to praclude the Comission andfur
any aggrieved individuals from bringing sult to enforce this Agreement in
the event that respondent fails to perform the promlyes and representativny
contained hereln. *

) 4. The respondent agrees thac it shall comply with all requirements of the ADEA.
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Conciliation Agrecment = Page 2

6,

74

The Respondent agrees that Lt shall comply with all requirements of the ADEA,

The Parties agree that there shall be no discriminatfon ot retallatton of
any kind against any person bacause of opposition to any practice declared
unlavful under the ADEA, or because of the Filing of a charge; glving of
testimony or assistance; or participation in any manner in any Investigatlon,
proceeding, or hearing under the ADEA.

The respondent agrees that the Commission may review compliance wich this
Agreement. As & part of such review the Commission may require written
feports governing compliance, may inapect che premises at reasonable times,
interview employees, and examiné and copy relevant documents,

PERMANENT RELIEF

a. City Polley:

The City of agrees to sunounce as a Clty
policy that it does not require an employee to retire prior to the age of
Seventy (70). In the event that Publlc Employces Retirement System (PERS)
requires a safety, employee to retire at age Sixty (60) or sixcy-five (65),
the CLlty will offer continued - e¢mployment in the same position.

The above agreecment does not preclude a safety cmployee¢ who wishes co
voluntarily retire st age sixey (60) or earller from dolng so,

b, Apgricved Individual Relief:

Respondent agrees to reinstate
to the position of
and to pay the gruss douount of

in one Lns:nnn\anc which shall congtitute full and complete satisfactlion ot
any and all claims for employment or otherwise which she/he may have agalnst
respondente Payment will be completed by the weck endieg .
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Conciliatfon Agreement = Page 3

6. The respondent agreed that it shall forward to Jesus Eatrada-Melendez,
District Director, satisfactory assurance(s) that it has complied with the
texms of this Agreement by '

SIGNATURES

1 have read the Poregoing Agrecement and accept and agree to L{ts provisions.

Signature of Respondent Date

Approved on Behalf of the Commission:

JESUS ESTRADA-MELENDEZ, Director Date
Los Angeles Discrict Office
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PREPARED STATEMENT OF THE NATIONAL LEAGUE OF CITIES

The National League of Cities (NLC), the nation's largest and most representative
municipal organization, represents 16,000 cities through direct membership and
membership in 49 affiliated state municipal leagues. On March 9, NLC’s Board of
Directors adopted policy calling for the enactment of legislation to exempt state and
local public safety employees from the Age Discrimination in Employment Act of
1967 (ADEA).

The ADEA prohibits age-based discrimination against workers between the ages
of 40 and 70 and was extended to state and local employees by Congress in 1974,
NLC strongly supports the basic objective of the ADEA: The prohibition of age-based
discrimination in employment practices. However, we believe that the ADEA should
be amended to recognize the unique conditions of employment as a police officer or
firefighter. The ADEA includes a provision exempting employees from its protec-
tions if the employer establishes that “age is a bona fide occupational qualification
reasonably necessary to the normal operation of the particular business.” 29 U.S.C.
Section 623(f)(1). This so-called BFOQ provision (which, on its face, would appear to
cover public safety employees) has been applied inconsistently by the courts and reg-
ulatory agencies and, as a consequence, cities cannot readily use the provision for
public safety purposes.

Mandatory early retirement for public safety employees is generally supported by
both employees and employers. Because of the physically demanding and stressful
nature of law enforcement and firefighting work, it is necessary for both health and
public safety reasons. Additionally, a clear national policy defining the circum-
stances in which early retirement can be required for public safety employees
should be established to enhance the ability of cities to develop long range plans for
financing payroll and retirement costs.

There are many reasons why state and local employees engaged in public safety
activities should be exempt from the ADEA, including the physically stressful char-
acter of the work and the difficulties involved in developing reliable, safe, and cost-
efficient tests of an individual’'s physical fitness. In the absence of clear standards
governing the circumstances in which a mandatory retirement age of less than 70
years of age can be used for police officers and firefighters, the ADEA will hamper
the provision of basic public safety and fire protection services.

EXISTING RETIREMENT PRACTICES FOR PUBLIC SAFETY EMPLOYEES

States and localities have generally established compensation plans which provide
high salaries and generous retirement benefits at an early age and are intended to
reflect the risks and skills involved in fighting fires and crimne. These plans are pri-
marily financed by tax revenues and, as a consequence, states and localities must
develop long-term plans to meet these financial obligations, including plans for fi-
nancing the costs of pension benefits for retirees and salaries for public safety em-
ployees. Neither immediate nor long-term financial obligations can be readily deter-
mined if a uniform and predictable retirement age for firefighters and police officers
cannot be established.

Retirement plans and benefits

In 1982, an estimated $1.555 billion was distributed to retired police officers and
firefighters by pension systems of limited applicability (i.e., systems established
solely for police officers and/or firefighters) as retirement benefits, Employee-Retire-
ment Systems of State and Local Governments, 1982 Census of Governments, U.S.
Dep't of Commerce, Bureau of the Census, Table 6. The total sum paid to retired
police officers and firefighters in pension benefits is many times that amount when
benefits received by police officers and firefighters each year from retirement sys-
tems of general applicability are taken into account. According to the Census
Bureau, full time police officers and firefighters employed by states and localities
nationwide numbered 853,000 and earned $21.048 billion in 1984. Public Employ-
ment in 1984, U.S, Dep't of Commerce, Bureau of the Census, Tables 3 and 4. Thus,
the amount of state and local government revenues allocated to salaries and retire-
ment benefits for state and local public safety personnel is substantial.

In numerous cases, firefighters and police officers are members of small separate
retirement systems and retire at a relatively early age under these systems. Pension
Task Force Report on Public Employee Retirement Systems, House Committee on
Education and Labor, 95th Cong., 2d Sess. (March 15, 1978) at 103. For example, the
number of retirement systems which specifically apply to public safety personnel is
1685, according to the Bureau of the Census. Employee-Retirement Systems of State
and Local Government, 1982 Census of Governments, U.S. Department of Com-



93

merce, Bureau of the Census, Table 7. This number does not even include the larger
retirement systems of general applicability which cover other public employees as
well as public safety personnel.

The 1685 retirement systems which cover only public safety personnel have
338,254 public safety employees as members and assets of §18.104 billion. There are
675 systems covering firefighters, 802 covering police officers, and 208 which cover
beth firefighters and police officers. The fact that these systems are small (and
therefore not broad-based) makes the establishment of clear standards for compulso-
ry retirement all the more important.

The systems are usually small, having on the average only 201 members, and, as
a result, increases in the payments to individual beneficiaries will have a major
effect on the overall condition of the systam and the ability to meet obligations to
retirees. For example, if a 62-year old firefighter suffers a heart attack and is enti-
tled to disability pay for the rest of his or her life, the cost to the city will be in
excess of the normal cost of retirement.

State laws

Some 33 states require early retirement for police officers and/or firefigthers by
state law. In many cases, these compulsory retirement requirements are part of
laws establishing pension rights for police officers or firefighters and underscore a
direct linkage between retirement age and retirement benefits. For example, in
California, firefighters may be involuntarily retired at age 60 after 20 years of serv-
ice and are entitled to 50 percent of the salary received in the year prior to retire-
ment. Cal. Government Code Section 50870. In New Jersey, police officers and fire-
glgilters are required by state law to retire at age 65. N.J. Rev. Stat. Section 17:4-

.14,

Massachusetts’ state law requires that police officers retire at 65 and provides
pension benefits of 60 percent of the highest annual rate of compensation plus one
percent of that compensation for every year worked in excess of 20 (but not to
exceed 72 percent of the final year's pay). Mass. Gen. Laws Ann. ch. 32, Section
83A(d). In Wyoming, the mandatory retirement age for police officers is 60 percent
and retirement benefits are calculated by multiplying 2.5 percent of the average
salary during the five highest paid years times the number of years of service (but
not to exceed 62.5 percent of the average salary during the five highest paid years).
WYO. STAT. Section 15-5-307. Other states with similar laws which apply to city
public safety personnel include Wisconsin and Minnesota.

In these states, cities are caught hetween a rock and a hard place, with the state
setting one set of rules and the Federal Government setting another set of rules. In
many cases, it is impossible to comply with both sets of requirements.

Retirement ages

A recent survey of 100 large cities show that 83 percent used a mandatory retire-
ment age of 50 to 55. Flynn and Silver, “Police Selection” at 47. Assuming that this
pattern also applies to fire departments, then, by applying the relevant percentage
(i.e., 83 percent) to the total number of police and fire retirement systems (i.e., 1685),
it can be estimated that 1399 of those systems are not in compliance with the
ADEA, Section 12(a) (29 U.S.C. Section 631(a)) defines the persons covered by the
ADEA as “individuals who are at least 40 years of age but less than 70 years of
age' and clearly covers any person who is required to retire at age 50 or 56.

Generally, public safety personnel are allowed to retire at age 50 or 55 after 20
years of service and, in some cases, after 20 years of service regardless of age, Pen-
sion Task Force Report on Public Employee Retirement Systems (Pension Task
Force Report), House Commitiee on Education and Labor, 95th Cong,, 2d Sess,
(March 15, 1978) at 105. Virtually all other state and local employees are not eligi-
ble for a pension until a much later age (e.g., at age 65 for members of large munici-
pal retirement systems). Id.

In order to operate a city police or fire department, & city must have the financial
resources to compensate its police officers and firefighters properly, both while they
are active members of the police or fire force and when they are retired. These are
concurrent and related obligations. In other words, salaries and retirement benefits,
including the number of employees and retirees eligible for each type of payment at
any given time, must be determinable in order to run a city.

A mandatory retirement age for public safety employees clearly establishes the
maximum number of years during which a police officer or a firefighter will be a
salaried employee; it also establishes, with some degree of certainty, the date on
which the city must begin making retirement payments. A mandatory retirement
age also enables the city to determine the number of new police officers and fire-
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fighters which it must hire in a given year in order to replace retiring public safety
personnel and maintain the active force at the necessary level.

For example, if the mandatory retirement age for firefighters in a particular year
is 55 and the city has 100 active firefighters who are 54 years of age this year, earn
an average annual salary of $30,000, and have an average life expectancy of 70, two
very important factors are readily determinable. First, the city will need to hire 100
new firefighters in 1987 to maintain current staffing levels and, assuming a retire-
ment system that provides retirees with 60 percent of the final year’s salary, the
city will be obligated to pay those retirees the equivalent of $27 million in 1986 dol-
lars (.60x$30,000=§18,000; $18,000x 15 years=$270,000 per retired firefighter;
$270,000x 100 retired firefighters=$27,000,000) in retirement benefits. That fact is
essential in determining how much money should be set aside to finance its retire-
ment system.

If, on the other hand, the city is precluded from setting and enforcing a mandato-
ry retirement age, as is effectively the case under the recent Supreme Court inter-
pretations of the BFOQ provisions of the ADEA, it must assume that the retirement
age is 70 and plan accordingly. The result will be widespread uncertainty, particu-
larly where voluntary retirement is permitted and encouraged (retirement at an
early age is authorized by state or local law or a collective bargaining agreement in
virtually all cases). There will be uncertainty as to the number of firefighters which
a city hire in a particular year because the number of vacancies caused by retire-
ment will not be determinable.

Method for calculation of retirement benefits

The pension benefits paid to police officers and firefighters tend to be high be-
cause of the method used in calculation pension benefits. For example, nearly 33
percent of the police and fire pension plans tie retirement benefits directly to the
employee's rate of pay for his or her final day of work or for the final year of em-
ployment; an additional 36 percent use the average pay for the final two to five
years of work as the basis for calculating retirement benefits. Pension Task Force
Report at 114. Moreover, the formula for calculating retirement benefits is normally
based on a relatively large multiplier. For 35 percent of the systems, benefits are
determined by multiplying the compensation base times 50 to 60 percent. Id.

In 53 percent of the systems, retirement benefits are calculated by multiplying
the number of years of service times a specified percentage. Id. A single rate (e,
the same rate is used for each year of service) is used for 17 percent of the systems
and a variable rate (i.e., the rate applicable to the earlier years of service may be
higher or lower than the rate applicable to later years) for 36 percent of the sys-
tems. Id. The benefit formulas used for police and fire retirement plans tend to be
more favorable for retirees than those used for federal civil service retirees. For ex-
ample, 70 percent of the police and fire retirement systems which use the single
rate benefit systems use a multiplier of 2,5 percent or more while only 25 percent of
similar federal retirement systems use a multiplier of that magnitude. Id. Thus,
pension costs may be increased by allowing the deferral of retirement to a later
date, thereby establishing a higher base salary than originally anticipated when the
citly planned on the employee retiring at an earlier retirement date and a lower
salary.

ROLE OF THE EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

The Equal Employment Opportunity Commission (EEOC) has authority under the
ADEA to promulgate rules and regulations implementing the provisions of the
ADEA, including the authority to “establish such reasonable exemptions to and
from any or all provisions of [the ADEA)” 29 U.S.C. Section 628, See also Section 2
of Reorg. Plan No. 1 of Feb. 23, 1978, 43 Fed. Reg. 19807, as provided by section 1-
101 of Ex. Or. No. 12106 of Dec. 28, 1978, 44 Fed. Reg. 1053.

The regulations issued by EEOC in 1981 provide no guidance to states and local-
ities as to the circumstances in which a mandatory retirement age of less than 70
years of age can be established and enforced as a BFOQ under section 4{f)(1) of the
ADEA, Furthermore, EEOC's regulations are designed to require case-by-case adju-
dication of the validity of any mandatory retirement age which is less than 70, in-
cluding retirement ages for police officers and firefighters:

Whether occupational qualifications will be deemed to be “bona fide” to a specific
job and “reasonably necessary to the normal operation of the particular business,”
will be determined on the basis of all the pertinent facts surrounding each particular
situation. 29 C.F.R. Section 1625.6(a) (emphasis added).
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That EEOC has interpreted section 4(f) of the ADEA as providing for case-by-case
litigation on a standardless basis of every case involving an effort by state or local
government to establish a mandatory early retirement age for public safety employ-
ees as a BFOQ is underscored by the following provision of the regulations:

An employer asserting a BFOQ defense has the burden of proving that (1) the age
limit is reasonably necessary to the essence of the business, and either (2) that all or
substantially all individuals excluded from the job involved are in fact disqualified,
or (3) that some of the individuals so excluded possess a disqualifying trait that
cannot be ascertained except by reference to age. If the employer's objective in as-
serting a BFOQ is the goal of public safety, the employer must provide that the chal-
lenged practice does indeed effectuate that goal and that there is no acceptable alter-
native which would better advance it or equally advance it with less discriminatory
impact. 29 C.F.R. Section 1625.6(b) (emphasis added).

The regulations provide no further guidance as to the circumstances in which a
BFOQ can be established under the ADEA despite the fact that Congress authorized
the use of BFOQ’s “reasonably necessary to the normal operation of a particular
business,” EEOC’s failure to promulgate regulations defining permissible BFOQ's
has adversely affected the “normal operation” of city police and fire departments by
creating uncertainty and confusion as to the circumstances in which mandatory
early retirement ages can be utilized and underscores the need for a change in the
underlying statute.

ROLE OF THE COURTS

The courts have not done any better than the EEOC, failing to develop readily
applicable and understandable standards under section 4(D(1) of the ADEA which
define the circumstances in which age may be used as a “bona fide occupational
qualification reasonably necessary to the normal operation of the particular busi-
ness.”” 29 U.S.C. Section 623(f)(1). As a result, the “standards” for the utilization of
age as a BFOQ are being established on a case-by-case basis. See EEOC v. St Paul,
500 F. Supp. 1135 (D.C. Minn, 1980) (mandatory retirement age of 65 for uniformed
employees of fire department is not a BFOQ); Adams v. James, 526 F. Supp. 80 (M.D.
Ala, 1981) (mandatory retirement age of 60 for state troopers is not a BFOQ); Orzel,
v. Wauwatosa Fire Dep't, 697 F.2d 743 (Tth Cir. 1983) (mandatory retirement age of
55 for firefighters is not a BFOQ); Campbell v. Connalie, 542 F. Supp. 275 (N.D. N.Y.
1982} {mandatory retirement age of 55 for state police is not a BFOQ); EEOC v. Min-
neapolis, 537 F. Supp. 750 (D.C. Minn. 1982) (mandatory retirement age of 65 for
police captains is not a BFOQ). But see EEOC v. Commonwealth of Pennsyluania,
596 F.2d 1333 (M.D. Pa. 1984) (mandatory retirement age of 60 for state policemen is
a BFOQ); Morgan v. Dep’t of Offender Rehabilitation, 305 S.E. 2d 130 (1983) (manda-
tory retirement age of 65 for state correctional officers is a BFOQ); Mahoney v. Tra-
bucco, 138 F.2d 35 (1st Cir. 1984) (mandatory retirement age of 50 for state police is
a BFOQ); EEOC v. Missouri State Highway Patrol, 748 F.2d 447 (8th Cir. 1984) (ma-
datory retirement age of 60 for state troopers is a BFOQ).

If Congress does not exempt public safety employees from the ADEA, lawsuits
may well be necessary in each case in which a state or local government establishes
a mandatory early retirement age for public safety personnel. Two recent Supreme
Court decisions interpreting the BFOQ provision of the ADEA have added to the
confusion and further restricted the circumstances in which mandatory early retire-
ment ages can be established for police officers and firefighers. In fact, prior to
these Supreme Court decisions, many city officials believed that mandatory early
retirement rules for public safety employees could be established under the ADEA’s
BFOQ provision.

In Western Air Lines, Inc. v. Criswell, 105 S.Ct. 2748 (1985), the Supreme Court
established rules for the courts to use in applying the BFOQ exception in cases in
which the employer claims that an early retirement age is justified by factors such
as safety. At issue in the case was whether an airline could establish a mandatory
retirement age for flight engineers of 60 without making an individualized determi-
nation of the employee’s fitness to work as a flight engineer beyond that age.

In Johnson v. Mayor and City Council of Baltimore, 105 S.Ct, 2717 (1985), a relat-
ed case decided on the same day which involved a mandatory retirement age of 55
for firefighters, the Supreme Court ruled that a federal statute mandating the re-
tirement of federal firefighters at the age of 55 was not relevant in determining
whether a mandatory retirement age of 55 for city firefighters was valid under the
BFOQ exception to the ADEA.

Instead, the Supreme Court ruled 9 to 0 in an opinion by Justice Thurgood Mar-
shall, that it would be “remiss, in light of Congress’ indisputable intent to permit
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deviations from the mandate of the ADEA only in light of a particularized, factual
showing . . . to permit nonfederal employers to circumvent this plan by mere cita-
tion to an unrelated statutory provision that is not even mentioned in the ADEA.”

Instead, the Supreme Court ruled in the Baltimore case that the relevant stand-
ards for determining whether the BFOQ exception is a valid defense are set forth in
the Western Airlines cagse and cannot be derived by analogy from a federal statute
establishing a mandatory retirement age for similarly situated federal employees.

In the Western Airlines case, the defendant airline sought a ruling that age could
be used as a BFOQ if the employer could establish *‘a rational basis in fact’ for
believing that identification of those persons lacking suitable qualifications cannot
occur on an individualized basis.” If this standard had been adopted by the Court,
an employer would not have been required to make an individualized showing of the
employee’s lack of fitness to continue working.

In an & to 0 ruling, the Supreme Court, in an opinion written by Justice Paul
Stevens, ratified a strict standard developed by the lower courts for determining the
validity of an early retirement age under the BFOQ exception, relying primarily on
a 1976 ruling by the Court of Appeals for the Fifth Circuit in the Usery v. Tamiami
Trail Tours, Inc., 531 F.2d 224 (bth Cir. 1976), case. Under the standard established
by the Supreme Court in the Western Airlines case, an employer must base an early
retirement age on one of two specified safety-related grounds.

Tirst, the employer may establish a mandatory early retirement age if there was
a “factual basis for believing, that all or substantially all [persons over a maximum
age] would be unable to perform safely and efficiently the duties of the job in-
volved.” Second, an employer may use age as a BFOQ if it can be established that
“age was a legitimate proxy for the safety-related job qualifications by proving that
it i;l‘)impofsible or impractical’ to deal with the older employees on an individual-
ized basis.

In either case, the question is one which must be resolved by a jury. According to
the Supreme Court, “Congress expressly decided that problems involving age dis-
grimé’nation in employment should be resolved on a ‘case-by-case basis’ by proof to a
jury.

In other words, the employer must convince a jury that medical testing is imprac-
tical or that there is a “substantial basis of believing that all or nearly all employ-
ees above an age lack the qualifications required for the position.” The Supreme
Court’s rulings in the Baltimore and Western Airlines cases mean that mandatory
early retirement ages will be overturned unless one of the two tests established in
the Western Airlines case is met to the satisfaction of a jury.

In each of these cases—as well as countless other cases—litigation will be neces-
sary to determine whether or not the mandatory retirement age qualifies as a
BFOQ under the ADEA. In fact, there are already numerous lawsuits pending
which were brought against state and local governments by EEOC and other parties
concerning the validity under the ADEA of mandatory early retirement ages for
public safety personnel. See Exhibit A.

CONCLUSION

NIC strongly urges the enactment of legislation exempting state and local public
safety employees from the ADEA, Congress has determined that federal firefighters
and police officers may be required to retire at age 55, 5 U.S.C. Section 8335(b).
Similarly, it requires air traffic controllers to retire by the age of 56. 5 U.S.C. Sec-
tion 8335(a). The case for state and local authority to establish similar requirements
for police officers and firefighters is no less compelling.

Legislation to exempt public safety employees from the ADEA is supported by
both employer and employee groups. It is essential that Congress act immediately to
eliminate the problems the ADEA is causing for the operation of police and fire de-
partments and for police officers and firefighters. We urge immediate action on leg-
islation which is narrowly crafted and limited to the public safety issue and are op-
posed to any effort to broaden the legislation to include other provisions.

Exnipir A.—ParmaL List or ADEA Lawsurrs FiLep sy EEOC

EEOC v. City of Allen Park, No. 79-72986 (W.D. Mich., filed July 25, 1979) (man-
datory retirement age of 57 for municipal police officers and firefighters).

EEOC v. Janesville and State of Wisconsin, No. 79-481 (W.D. Wisc,, filed Oct. 19,
1979) (mandatory retirement age of 65 for “protective occupations’).
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EEOC v. Marathon County Sheriff's Dep’t and State of Wisconsin, No. T9-599
(W.D. Wis,, filed Dec. 11, 1979) (state law mandating retirement at age 55 for state
and local police officers).

EEOC v. City of St Paul and State of Minnesota, No. 3-79-630 (D. Minn,, filed
Dec. 18, 1979) (state law mandating retirement for all firefighters at age 65).

EEOC v. State of Louisiana and Louisiana State University, No. 80-0280 (E.D. La,,
filed March 28, 1980) (state law mandating retirement at age 65 of state employees
engaged in public safety occupations),

EEOQOC v. City of Clintonuville, No. 80-C~708 (E.D. Wisc,, filed Aug. 1, 1980) (mnanda-
tory retirement age of 57 for the city’s police chief).

EEOC v. City of Ecorse, No. 80-7-3383 (E.D. Mich., filed Sept. 4, 1980) (mandatory
retirement age of 60 for municipal fire chief).

EEOQOC v. City of Fort Smith, No. FS-C-80-2158 (W.D. Ark,, filed Sept. 17, 1980)
(mandatory retirement age of 62 for city's assistant fire chief and fire captain),

EEOC'v. County of Dane, No. 80-C-578 (W.D. Wisc,, filed Nov. 3, 1980) (mandatory
retirement age of 60 for county law enforcement personnel).

EEOC v. City of Altoona, No. 80-418 (W.D. Pa,, filed March 18, 1981) (state law
mandating retirement of oldest firefighters first in any economically necessary per-
sonnel cuthack).

EEOC v. City of Hamtramck, No. 81-71353 (E.D. Mich,, filed April 29, 1981) (man-
datory retirement after 30 years of service for chief of city’s fire department).

EEOC v. City of Lansing, No. G81-281 (W.D. Mich., filed May 28, 1981) (mandato-
ry retirement age of 60 for municipal firefighters).

EEOC v. State of Wyoming, No. C81-0180 (D. Wyo,, filed July 9, 1981) (state law
mandating retirement at age 65 for any state or local employee who is a member of
the state retirement system).

EEOC v. City of Riverview, No. 81~72427 (E.D. Mich., filed July 16, 1981) (manda-
tory retirement age of 50 for police officers after 25 years of service).,

EEOC v. Town of Chesterton, No. H-81-398 (N.D. Ind,, filed July 7, 1981) (manda-
tory retirement age of 60 for law enforcement personnel),

EEOC v. City of Highland Park, No, 81-27260 (E.D. Mich., filed August 8, 1981)
(mandatory retirement age for city police chief.

EEOC v. City of Houston, No. H-81-2485 (S.D. Tex,, filed Sept. 25, 1981) (mandato-
ry retirement age of 65 for all five department personnel).

EEQC v. State of Michigan, No. G81-756-CAb (W.D. Mich,, filed Sept. 3, 1981)
(state law mandating retirement of state police officers at age 56).

EEQC v. City of Minneapolis and Minnesota Police Relief Association, No. 4-81-
660 (D. Minn,, filed Qct. 9, 1981) (mandatory retirement age of 65 for police captain),

EEOC v. Missouri State Highway Patrol, No. 82-4129-CV-C-5 (W.D. Mo, filed
July 7, 1982) (mandatory retirement age of 60 for state troopers).

EEOC v. City of Newcastle and Commonwealth of Pennsylvania, No. 82-1881
(W.D. Pa,, filed Sept. 9, 1982) (state law requiring that the oldest firefighters be re-
tired first if there is a reduction in force).

EEOC v. City of Portland, No. 83-50 (D. Ore., filed Jan. 13, 1983) (mandatory re-
tirement age of 65 for police captains).

EEQOC v. Pennsylvania State Police, No. 83-0321 (M.D. Pa,, filed May 9, 1983)
(state law mandating retirement at age 60 for state police officers).

EEOC v. City of Knoxville, No. 3-83-364 (E.D. Tenn., filed June 13, 1983) (manda-
por)y retirement age of 60 for police officers and firefighters after 25 years of serv-
ice).

EEOC v. Indiana Dep't of Natural Resources, No. IP83-858-C (S.D. Ind,, filed June
27, 1983) (state law mandating retirement of state conservation law enforcement
personnel at age 60),

EEQC v. California Office of State Marshall, No. 5-83-856-LKK (E.D. Cal,, filed
July 28, 1984) (mandatory retirement age of 65 for state fire marshals).

EEQC v. City of New Castle, No. 83-1899 (W.D. Pa,, filed Aug. 11, 1983) (mandato-
ry retirement age of 65 for police officers).

EEOQOC v. California Public Employees Retirement System, No, 83-943-MLS (E.D.
Cal,, filed Aug. 22, 1983) (state law mandating retirement of municipal public safety
personnel at age 60),

EEOC v. Indiana State Police, No. IP-83-1207-C (S.D. Ind,, filed Aug. 29, 1983)
(state law mandating retirement of state police officers at age 55).

EEOC v. Mississippi State Tax Commission, No. J83-0717(B) (D.D. Miss., filed
Sept. 9, 1983) (mandatory retirement age of 65 for revenue inspectors and enforce-
ment officers).

Crevier v. City of East Providence, No. 83~0470-S (D. R.L./, intervenor motion filed
on Sept. 28, 1983) (mandatory retirement age of 65 for police department personnel),
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EEOC v. Cily of Pittsburgh, No, 83-2712 (W.D. Pa,, filed Oct. 27, 1983) (mandatory
retirement age of 65 for police officers).

EEOC v. Port of Portland, No, 83-1821 (D. Ore,, filed Nov. 29, 1983) (mandatory
retirement age of 60 for firefighters).

EEOC v, State of New York, No. 84-CV-12 (N.D. N.Y,, filed Dec. 12, 1983) (manda-
tory retirement age of 55 or 60 depending on rank for state police).

EEQC v. State of Florida, No. 84-7039-WS (N.D. Fla,, filed Feb. 6, 1984) (mandato-
ry retivement age of 62 for state highway patrol officers).

EEQC v. Borough. of Coraopolis, No. 84-736 (W.D, Pa,, filed March 26, 1984) (state
law mandating the retirement of the oldest firefighters during a reduction in force;.

EEQC v. Suyad, No. 84~0894-C(3) (E.D. Mo., filed April 18, 1984) (mandatory re-
tirement age of 65 for St. Louis police officers).

EEOC v. County of Los Angeles, No. 84-3181-KN (MCX) (mandatory retirement
age of 60 for public safety personnel).

EEOC v. New Mexicon State Police, No, 84-797-BB (D. N. Mex., filed May 21,
1984) (state law mandating the retirement of state police personnel at age 62).

EEQC v. New York City Housing Authority, No. 84-CIV-4547 (S.D, N.Y,, filed
June 27, 1984) (mandatory retirement age of 63 after 20 years of service for housing
authority police).

EEOC v. Commonuwealth of Massachusetis, No. 84-2595-MA (D. Mass,, filed Aug,
22, 1984) (mandatory retirement age of 656 for municipal firefighters).

EEOC v. Commonwealth of Kentucky, No. CA-84-62 (E.D. Ky., filed Aug. 29, 1984)
(state law mandating the retirement of state police officers at age 55).

EEOC v. City of St. Louts, No. 84-2063-C(5) (E.D. Mo,, filed Aug. 29, 1984) (manda-
tory retirement age of 60 for firefighters).

EEQOC v. City of Yonkers, No. 84-CIV-6831 (S.D. N.Y,, filed Sept. 21, 1984) (manda-
tory retirement age of 64 for police and firefighters).

NaTIONAL GOVERNORS’ ASSOCIATION,
Hall of the States, Washingtan, DC, March 10, 1986.
Hon, MarTHEW G. MARTINEZ,
Chairman, Subcommittee on Employment Opportunities,
Washington, DC.

DeAR MR, CHAIRMAN: At the 1983 annual meeting of the National Governors' As-
sociation, the Governors adopted policy urging changes in the Age Discrimination in
Employment Act to permit state and local gzovernments to establish hiring and re-
tirement criteria consistent with the public safety. A copy of the policy is enclosed.
HR 1435, on which a March 12 Subcommittee hearing has been set, will take care of
the problem we identified.

NGA strongly opposes discrimination of any kind. However, we believe just as
firmly that state and local governments must do all they can to assure the safety of
the public, To this end, many states have established requirements affecting the re-
tirement and entry ages of firefighters and law enforcement personnel. According
to research undertaken by the staff of the sponsors, Mr. Hughes and Mr. Rinaldo, at
least thirty-two states established such restrictions.

The Age Discrimination in Employment Act of 1967 makes it unlawful for an em-
ployer to discriminate against any employee or potential employee between the ages
of 40 and 70 on the basis of age, except ‘“where age is a bona ﬁc%:a occupational quali-
fication reasonably necessary to the normal operation of the particular business, or
where the differentiation is based on reasonable factors other than age.” In 1974,
the definition of “employer” was extended to include state and local governments.
However, federal law enforcement officers were excluded from coverage, and man-
datory retirement requirements are in effect for federal firefighters, traffic control-
lers, the FBI, the Secret Service, and federal prison employees,

The current situation has spawned costly lawsuits at the state and local level,
adding to the expenses incurred by those states which are reviewing their occupa-
tional qualifications standards to comply with the federal requirements. One state,
West Virginia, reported that it had already spent almost $80,000 on the job stand-
ards review and in the meantime had paid more than $60,000 to settle lawsuits
stemming from the ADEA, Government jurisdictions in twenty-one other states face
similar lawsuits.

We believe that the rationale for exempting federal public safety officials from
the ADEA is equally persuasive in support of an exemption of state and local public
safety employees. Moreover, we believe that the federal government should avoid
dictating the employment decisions of the states, even if it were willing to apply the
same standards to its own workers.
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HR 1435 strikes an excellent balance between the imperative of eliminating em-
ployment discrimination and the need to ensure the public safety, I urge the Sub-
commiét‘ee to {avorably report HR 1435 at the earliest possible time.

incerely
RaymMonD C. ScHEPPACH, Executive Director.

Enclosure.

A-17~RETIREMENT AND HirING P(_I)tOVISIONS AFFECTING STATE PUBLIC SAFETY
FFICIALS

The Supreme Court recently held in EEOC v. Wyoming that the federal Age Dis-
crimination in Employment Act covers state and local governments as a valid exer-
cise of Congress’ commerce power. This 5-4 decision invalidated those states' stat-
utes which require certain law enforcement officers to retire at age 55. In so ruling,
the Court also rendered invalid state and municipal statutes which make retirement
prior to age 70 mandatory for their law enforcement and/or fire fighting officials,
The decision also has implications for states and municipalities which set maximum
hiring ages for certain types of employment,

The National Governor’s Association believes that federal policy in this area is
inconsistent because it exempts certain federal law enforcement officials while man-
dating state compliance. The Association believes, further, that establishing employ-
ment criteria and selecting employees are traditional functions of state government
which should be limited only by constitutional requirements. Finally, the Associa-
tion believes that the public has the right to expect thaf both its federal and state
law enforcement officers are capable of adequately performing their duties to insure
protection of the public safety. Safeguarding this right may require the use of sys-
tems which could include retirement to those officials at under 70 years of age and
use of maximum hiring age requirements.

The National Governors' Association urges adoption of legislation which exempts
state law enforcement officials from the provisions of the Age Discrimination in Em-
ployment Act, thereby permitting states to establish hiring and retirement criteria
consistent with public health and safety.

Adopted August 1983,

SraTE OoF ILLINOIS,
DEPARTMENT OF STATE POLICE,
Springfield, IL, March 6, 1986.
Hon. MarTHEW 4. RINALDO,
U.S. Congressman, House Aging Committee, Washington, DC.

DeAR CoNGrESSMAN RiNaLpo: T would like to take this opportunity to advise you
that the Illinois Department of State Pclice supports HR 1435, The Department sup-
ports not only this particular piece of legislation, but also supports any other efforts
E{) ex%lilg’?bor exempt police agencies from the Age Discrimination in Employment

ct of B

This legislation is necessary to help ensure the safety of the public in general and
police officers in particular. We must all be confident that police officers are capable
of performing the strenuous and stressful tasks with which they are often chal-
lenged. It this department should be forced to comply with the Age Discrimination
in Employment Act of 1967, such a standard of safety would be compromised.

Additionally, to not exclude state law enforcement officers from the Act would be
inconsistent with the exemption of certain police officers on the federal level. Con-
sistent application of safety principles as discussed above requires the exemption of
all law enforcement officers from the Act,

For these reasons, HR 1435 contains provisions which must become law, Your con-
sideration and support of this legislation is appreciated.

Very truly yours,
JAMES B, ZAGEL, Director.
(By) James A, Finuey, Deputy Superintendent/Legislative Liaison.

PREPARED STATEMENT OF THE INTERNATIONAL ASSOCIATION OF CHIEFS OF PoOLICE

The International Association of Chiefs of Police (JACP) would like to thank
Chairman Martinez and the members of the Subcommittee on Employment Oppor-
tunities for providing us with the opportunity to submit our views on the proposed
amendments to the Age Discrimination in Employment Act (ADEA). Because our
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main concern is with H.R. 1435, the public safety officers amendment, we have re-
stricted our comments to that measure.

The IACP is a voluntary professional organization established in 1898. It is com-
prised of chiefs of palice and other law enforcement personnel from all sections of
the United States and more than sixty nations. Command personnel within the
United States constitute over seventy-five percent of the more than 13,500 members,
Throughout its existence, the IACP has striven to achieve proper, conscientious and
resolute law enforcement, In all of its activities, the IACP has been constantly de-
voted to the steady advancement of the Nation's best welfare and well-being, We
address this subcommittee on behalf of the vast majority of our members who be-
lieve that the public's safety can be better protected if State and local governments
have \i,he authority to control age requirements for their own law enforcement per-
sonnel,

Let me first commend Representatives Hughes and Rinaldo for their efforts in in-
troducing H.R, 1435, We believe that when Congress amended the ADEA in 1978,
extending its application to the States, it did not intend for law enforcement agen-
cies to be affected. Unfortunately, these agencies have been affected.

Congress was well aware ofthe demands placed on law enforcement officers when
it authorized mandatory retirement of Federal law enforcement officers. Its intent,
as indicated in legislative history, was “based on the nature of the work involved
and the determination that (law enforcement and fire fighting agencies) should be
composed, insofar as possible of young men and women physically capable of meet-
ing the vigorous demands of occupations which are far more taxing physically than
most in the Federal service. They are occupations calling for the strength and stam-
ina of the young, rather than the middle aged.” (S. Rep. No. 93-948, 93d Cong. 2nd
Sess. (1974) reprinted in 1974 in U.S. Code Cong. and Ad. News 3699, 3701.)

Congress attempted to achieve the goal of a younger, more active and more vigi-
lant law enforcement and fivefighting work force first by encouraging older officers
to retire early. This was done through an attractive pension program. Congress soon
learned, however, that this was only partially effective. In many cases the most
alert and agressive employees found desirable jobs outside of Government and re-
tired in their early fifties. Those who were less vigorous and less capeble and there-
fore unable to find other employment tended to stay within the Federal service
until much later in their lives. State and local law enforcement agencies are faced
with this same problem if they attempt to encourage, rather than mandate, early
retirement.

In Equal Emplovment Opportunity Commission v. Wyoming, the U.S, Supreme
Court held that the ADEA does in fact apply to to State and local governments.
Prior to that time most law enforcement agencies had established retirement sched-
ules demanding the retirement of personnel somewhere between the ages of 50 to
75. Most also had policies setting a maximum hiring age. Subsequent to Wyoming
many of these agencies have been forced to abandon these policies.

Clearly, when Congress extended ihe ADEA to State and local governments in
1978, it did not intend to hamper Stats and local law enforcement agencies. The act
contains an exception, recognized in Wyoming allowing employers:

(1) To take any action otherwise prohibited under subsections (a), (b), {c), or (e) of
this section where age is a bona fide occupational qualification reasonably necessary
to the normal operation of the particular business, or where the differentiation is
based on :2asonable factors other than age, 29 U.S.C. § 623(A(L;

This is commonly termed the BFOQ exception. Congress apparently believed that
compulsory retirement in law enforcement agencies would fall within the BFOQ. In
the legislative history of the 1978 amendments it stated:

The committee intends to make clear that under this legislation an employer
would not be required to retain anyone who is not qualified to perform a particular
job. For example, in certain types of particularly arduous law enforcement activity,
there may be a factual basis for believing that substantially all employees above a
specitied age would be unable to continue to perform safely and efficiently the
duties of their particular jobs, and it may be impossible or impractical to determine
through medical examinations, periodic reviews of current job performance and
other objective tests the employees’ capacity or ability to continue to perform the
jobs safely and efficiently.

Accordingly, the committee adopted an amendment to make it clear that where
these two conditions are satisfied and where such a bona fide occupational qualifica-
tion has therefore been established, an employer may lawfully require mandator
retirement at that specified age. The committee also expressed its concern that liti-
gation should not be the sole means of determining the validity of a bona fide occu-
pational qualification. Although the Secretary is presently empowered to issue advi-
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sory opinions on the applicability of BFOQ exception, the committee recommended
that the Secretary examine the feasibility of issuing guidelines to aid employers in
determining the applicability of section 4(f){1) to their particular situations,

. Rep. No. 94-493, 95th Cong. 2nd Sess. (1978) reprinted in 1978 in U.S. Code
Cong. and Ad. News, 513-14,

Unfortunately, although Congress’ intent is clear in the legislative history, it was
not explicitly stated in the statute. Since the statute appears clear and unambig-
uous on its face, courts have not looked at the legislative history. Consequently, law
enforcement has been treated as any other occupation by the courts.

What has resulted is that law enforcement agencies have had to justify their
hiring and retirement policies on a case-by-case basis, This is an expensive and time
consuming duplication of effort. Furthermore, conflicting judicial holdings have cre-
ated a nightmare of chaos and confusion in State and local law enforcement agen-
cies, While some agencies have had the resources needed to successfully prove that
their age limits are a BFOQ, other similar agencies have not.

Police work is often active, physical and stressful. An officer’s duties may involve
handling verbal and physical resistance from suspects such as violent drunks or
fleeing suspects. Apprehending a suspect may necessitate a chase during which the
officer must drive at high speeds, maneuvering his vehicle through traftic. He may
algso become involved in a foot chase. In addition officers may be called upon to
carry citizens to safety at an accident scene or to push a disabled vehicle or one that
is stuck in the snow.

Even officers nssigned to desk jobs may become involved in these situations. Any
officer may be called out in an emergency, Furthermore, most officers are assigned
a fully equipped law enforcement vehicle which is used in travelling to and from
work., All officers, regardless of rank or assignment are required to handle any situ-
ation they encounter while in their vehicles—violations of traffic laws, someone
committing a felony in their presence, a life threatening situation, et cetera.

It is a logical and necessary part of a successful law enforcement persennel pro-
gram that officers not be past the age of effective physical reaction and perform-
ance. An officer may place both his life and the lives of others in considerable
danger if he is unable to react quickly, physically and appropriately. No amount of
fitness training can compensate for the natural decline in physical ability that
comes with age.

Aerobic capacity, which refers to an individual’s abililty to utilize oxygen, depends
on the efficiency of the individual’s lungs and cardiovascular system. This is very
important in physical activity such as chasing a suspect or pushing a car. A reduc-
tion in aerobic capacity means that the oxygen supply is insufticient, which in turn
reduces the ability of the muscles to work without fatigue. When the oxygen supply
is insufficient an individual’s muscles utilize an emergency reserve, a special metab-
olism by which the muscles generate their own energy. Using this emergency re-
serve, however, generates only limited muscular function, rapidly induces fatigues,
and requires more time to recover from the exertion.

Generally, an individual loses about ten percent of his aerobic capacity each
decade after age twenty: thus, by age sixty, he will have lost approximately thirty-
five to forty percent. Although sustained exercise for twenty to thirty minutes,
three times per week at sixty percent of maximum aerobic capabity, can increase an
individual’s capacity, the maximum increase is ten percent. Moreover, interruptions
in training such as those caused by illness result in a loss of whatever benefit was
gained by exercise.

Thus, as individuals age, physiological changes affect their ability to perform. The
body’s ability to make efficient use of oxygen declines, with a resulting decline in
physical stamina. In addition, muscle strength, an isometric function, which is in-
volved in pushing, pulling, and carrying, declines as a person ages. In addition, the
aging process affects an individual’s reaction time, hearing, and vision, This mani-
fests itself, for example, in an individual's inabililty to adapt to sudden changes in
lighting, such as the glare from headlights.

Coronary heart disease offers another potential problem for older law enforce-
ment officers. Although age does not cause coronary heart disease, data reveals an
increase in the number of initial discoveries of coronary heart disease as age in-
creases, The average number of discoveries for the general population for persons
thirty to thirty-nine is four per thousand. It is ten per thousand by age fifty and
twenty per thousand by age sixty—a rate five times higher than that for persons
thirty to thirty-nine. Latent coronary heart disease presents the danger that, in
times of stress, such as sudden exertion in cold weather or during a confrontation,
an officer's adrenaline response may push him into total body collapse from fatigue
or may cause a heart attack.
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There is no single test or battery of tests that safely measures an officer’s ability
to perform his duties and that identifies, with reasonable accuracy, the presence of
coronary artery disease. Laboratory tests cannot recreate safely the stressful, some-
times life-threatening, situations in which law enforcement officers work. Officers
will know that a test camnot be truly life-threatening, Some tests that might be
used, such as pushing a car on a very cold day, carry unacceptably high risks of
physical harm to the officers being tested. Preparation of the individual to be exam-
ined can also affect the relirbility of testing. For example, persons who take their
blood pressure medication shortly before an examination may show a satisfactory
blood pressure level on the day of the examination even though they have not been
taking the medication regularly.

If departments are denied the right to set their own rge requirements, there will
be economic costs. All governmental bodies provide pe:sions for public safety offi-
cers who retire, with incrensed pensions going to officers disabled in the line of
duty. Keeping officers on after their age has made it more difficult and hazardous
for them to perform increases the chance thut the officer will be injured while on
duty. Physical traumas that can be absorbed by younger officers may be major prob-
lems for older officers, State and local governments, many of which are struggling
to remain solvent, cannot afford to bear the extra cost of paying disability pensions
to officers who should have been retired earlier, Supreme Court Justice Powell was
correct when he wrote in his concurrence in E.E.O.C. v. Wyoming: “I also believe,
contrary to the popular view, that the burdens imposed on the national economy by
legislative prohibitions against mandatory retirement on account of age exceed the
potential benefits.”

In the experience of a majority of public safety agencies, early retirement is
viewed as a positive reward and is initially an incentive for employment. An early
retirement with a very favorable pension is perceived by new employees as compen-
sation for the rigors and demands of this stressful occupation. An officer’s growth in
an organization and his plans for the future hinge on the stability of retirement at a
predetermined point in his life,

As officers approach the age of compulsory retirement or have completed the
maximum number of years of service, they begin to fear leaving the security of the
workplace they have gone to for twenty-five years or so. Early retirement and the
job opportunities made available by it, which were once attractive, lose their appeal
when weighed against the uncertainty of leaving. Yet it was precisely those things
that made their careers as rewarding as they could be.

In Vance v. Bradley, 440 U.S, 93 (1979), the United States Supreme Court upheld
legislation which permitted Foreign Service personnel to be retired at age 60, It rec-
ognized a legitimate and substantial Government interest in recruiting, training
and assuring the professional competence, as well as the mental and phys:cal reli-
ability, of the corps of public servants who hold positions critical to our foreign rela-
tions, This interest was furthered by the compulsory retirement of employees, the
Court held, because it created predictable promotion opportunities and thus spurred
morale and stimulated superior performance in the ranks,

Another factor that should be considered by this subcommittee is the impact on
minority groups and women, if compulsory retirement is not permitted. Affirmative
action goals established by the States will, to some extent, be nullified. Currently,
the typical public safety pension plan mandates retirement at age 56. If officers
must now be retained to age 70, fewer retirements will occur over the next fifteen
years. With fewer retirements, a law enforcement agency’s authorized strength will
not be depleted to the point which has historically allowed for the start of one or
two recruit classes per year. In one State, law enforcement agencies currently oper-
ating under a consent decree, recruit training classes are made up of at least 33%
percent minorities and women, Clearly, the progress that has been made in the area
of affirmative action will come to a halt, Furthermore, those minorities and women
who are already in place in a public safety organization will not be denied the op-
portunity to advance to positions of higher responsibility, since fewer such positions
will be available, In light of the above-stated facts, the IACP urges Congress to pass
H.R. 1435. Only by exempting law enforcement from the ADEA will we be able to
continue to provide our Nation's citizenry with the most qualified individuals to ful-
fill the mission of guarding the public safety,

Thank you for giving our views your consideration.
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PREPARED STATEMENT OF THE NATIONAL SHERIFFS' ASSOCIATION

The National Sheriffs (NSA) is on record as supporting amendments to the Age
Discrimination Act of 1967 which would allow the states and local units of govern-
ment to determine for themselves the issue of age in the hiring and retirement for
law enforcement officers.

We endorse the legislation on this issue as proposed by Congressmen Hughes and
Rinaldo and co-sponsored by numerous other Members including: Volkmer, Lungren
and Rangel. We thank each one of these Congressmen for their concern about the
problems faced by law enforcement on this issue. We look for their continued sup-
port until this problem is remedied.

While the NSA strongly opposes age discrimination, we believe that states and
local units of government should be allowed to determine age requirements for their
own public safety officers. The court decisions have made this increasingly difficult.
That is why we look to Congress to enact this legislation.

Let's examine the reasons that H.R. 1435 is needed:

DIFFERENT STANDARDS FOR FEDERAL V. STATE AND LOCAL LAW ENFORCEMENT OFFICIALS

The federal government has legally set a different mandatory retirement age for
its law enforcemerit personnel from that of other federal employees because of the
very different duties of public safety officers. However, the state and local units of
government are not permitted this same flexibility. This is arbitrary in our view
and unreasonable as there is no distinction between the duties and responsibilities
of the federal law enforcement officer and the local officer that justify the difference
in treatment.

PERFORMANCE ABILITIES AND AFFECTS OF AGE

The job of the law enforcement officer is different than that of other kinds of em-
ployees. He is called upon to perform rigorous physical tasks to protect the life and
property of citizens. In his capacity as a law enforcement officer, he needs to have
this physical ability to apprehend a fleeing person or restrain a violent individual.
Let us remember, the reason an officer is called is due to the fact that there is trou-
ble. That trouble frequently requires the use of physical force.

While we recognize that a standard based upon age alone may exclude some indi-
viduals who could satisfactorily perform physically strenuous work, in our opinion,
it is currently the most viable standard available to us.

A STATES RIGHTS ISSUE

Federal protections against age discrimination interfere with state and local gov-
ernments’ ability fo prescribe reasonable qualifications for their own public safety
officers. There is a valid argument for allowing different jurisdictions to select the
age of hiring and retirement based upon the differing crime problems in various
parts of the country. In a rural area, a deputy sheriff may not face the same dan-
gers or physical demands that an officer assigned to patrol in a major city would.

We urge the Members of this Committee to take a balanced look at this issue—
weighing the rights of the elderly alongside the right of every citizen to have the
best protection that our society can offer them.

Without the protection of this federal legislation, actions by states to enforce man-
datory requirement will continue to be struck down by the courts. Elimination of
mandatory retirement would inevitably result in a cadre of law enforcement officers
who are physically unable to perform their public safety duties.

Attached you will find a copy of the Resolution passed by the Membership of the
National Sheriffs’ Association urging Congress to pass this legislation,

Mr. Chairman and Members of the Committee, we thank you for the opportunity
to submit written testimony on this important issue.

RESOLUTION~—AGE DISCRIMINATION IN EMPLOYMENT LEGISLATION

Whereas, The National Sheriffs’ Association is concerned about the Supreme
Court decision in EEQC v. Wyoming (29 USC 623 (F) 1), striking down the rights of
individual states to determine mandatory hiring and retirement ages for law en-
forcement officers, and

Whereas, the Congress has exempted the Federal Bureau of Investigation, the
Armed Forces, and the Foreign Service from inclusion in the Age Discrimination in
Employment Act, and
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Whereas, the same rationale of public safety exist for state and local law enforce-
ment Xfﬁcers to be excluded from restrictions of the Age Discrimination in Employ-
ment Act;

Now therefore be it resolved, That the National Sheriffs’ Association in conven-
tion assembled urges Congress to pass legislation which will return to the states the
power to determine mandatory appointment and retirement ages for law enforce-
ment officers.

Adopted by General Session June 20, 1984.

59-730 (108)





