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ABSTRACT

California's Proposition 8, the Viectims' Bill of Rights,
gives victims of crime the right to appear and be heard at felony
sentencing hearings (the right of allocution). McGeorge School
of Law conducted a study of the implementation of this right by
state and 1local agencies, the extent of use of the right by
victims, and victims' knowledge of and reaction to the right.

The project surveyed presiding judges, probation
departments, district attorneys, and victim/witness programs on a
statewide basis and interviewed a sample of felony victims. The
ma jor findings and conclusions include: 1) inadequate
notification procedures are a major problem in the implementation
of the allocution right with the result that less than half of
the victims sampled were aware of the right; 2) less than three
percent of the eligible victims appeared at sentencing hearings;
3) most victims interviewed regarded the right of allocution as
important and indicated the need for more information and more
support to help them exercise it; 4) victims wanted information
about criminal proceedings as much as they desired the legal
right to participate in cases; and 5) the majority of presiding
judges and chief probation officers viewed allocution at
sentencing as unnecessary while the majority of district
attorneys viewed allocution at sentencing favorably and were more
confident than judges that it affected sentencing.

The authors recommend experiments that explore the benefits
of giving victims comprehensive information at key stages of case
dispositions and that permit victims to participate in these
stages.

The authors also propose procedures for other Jjurisdictions
interested in expanding or establishing victim participation in
criminal prosecution.

The Victims' Bill of Rights also gives victims the right to
speak at parole eligibility hearings. The results of the
authors' study of this right are contained in the Addendum to the
report.
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I. INTRODUCTION TO THE STUDY

A. Purpose and Scope of the Study

In 1982 the voters of Califqornia adopted Proposition 8,
entitled "The Victims' Bill of Rights." Proposition 8 contains
provisions giving victims of crime rights to appear and express
their views at felony sentencing hearings and at adult and

1

youthful offender parole hearings. These rights of allocution

are similar to rights called for in the Final Report of the

President's Task Force on Victims of Crime, released in December
of 1982,

In view of the recommendations of the Task Force Report and
the increasing interest in rights for crime victims, other states
are looking to California's Victims' Bill of Rights as a

model'2

This study was designed in part to provide legislators
and citizens in those states with wuseful information on the
impact of viectim allocution in California. Although the study
examined allocution rights at both sentencing and parole
hearings, this report focuses on the right to allocution at
sentencing. Results of the study of the rights of allocution at
parole hearings are reported in the Addendum.

The exploratory study of the implementation and utilization
of the right of crime victims to speak at sentencing hearings was
undertaken by the Center for Research, McGeorge School of Law,
University of the Pacific, with the cooperation and support of
the National Institute of Justice, U.S. Department of Justice, in
the fall of 1982. The sentencing phase of the project had three
major research objectives:

1. To study the implementation by state and local agencies
of the victims' right to allocution at sentencing;

2. To assess the extent of use by victims of the right;
and




3. To study victims' Kknowledge of and reactions to the

right.

Specifically, this report examines the operational
implementation of the right, the perceptions of the professionals
most directly involved with implementation, the extent to which
victims exercise the right, the reasons victims (o and do not
exercise the right, and the attitudes of victims toward the
right.

The hope of the authors is that the data and their analysis
will provide guidance to those considering the enactment of
comparable legislation in their states. The hope is also that we
have identified and explored some of the implications of victim
participation in the traditional two-party ecriminal justice
system of prosecutor and defendant.

The study was not designed to address the issues of the
actual impact of victim appearances on sentences imposed, the
impact of victim participation on the decisions of attorneys and
probation officers during case dispositions, or the long-range
costs and other effects of victim appearances. While research
should be done on these important topiecs, they were beyond the
scope and financial resources of this exploratory study.

In the fall of 1982, the authors communicated with various
criminal justice system agencies to gain a preliminary
understanding of the extent of viectim participation and agency
implementation. The results indicated that 1less than three
percent of eligible victims were making oral statements at
sentencing hearings. The staff also reviewed victims literature
and other research into victim participation in sentencing
proceedings. The staff then proceeded with a statewide agency
survey. (See Chapter III B., Agency Survey, and Chapter 1V,
Agency Implementation.)

During the survey it became very clear that no agency kept
complete or easily accessible data on victims. Because police
and prosecutorial agencies were protective of their records,
particularly of the names and addresses of victims, the authors
revised the original research plan of collecting victim data from



case files. Instead, it was decided to conduct a survey of
viectims in three counties, each county having a computerized
criminal justice record keeping system.

A wviectim survey was designed to compare victims who
participated with those who did not. The survey interviews
focused on the nature of the c¢riminal victimization; the
characteristics of the victim; the source and degree of the
vietim's knowledge of the appearance right; the degree, kind and
circumstances of victim participation in case disposition; and
the effects of participation or non-participation on the
victims. By agreement with the district attorneys who provided
us with access to some of their records and out of consideration
for victims!' privacy, we have 1limited the description of
individual cases. (See Chapter III C., Survey of Victims, and
Chapters V, VI, & VII.)

The scope of this research’project was shaped by the limited
resources of an exploratory study, the minimal exercise of the
allocution right, and the limited nature and accessibility of
victim data. Nevertheless, the authors believe the study sheds
substantial light on important aspects of vietim allocution at
sentencing.

Definition of "Allocution Rights." Throughout this report,
we use the term "victims' right of allocution" or "victims'
allocution right" (often shortened to "allocution right") to
refer generally to the right of victims to speak at sentencing
hearings. "Allocution" means a formal address, from the Latin
"alloqui," "to speak to."

In the law, "allocution" originally referred to the common
law right of the defendant convicted in a criminal case to be
asked by the ¢trial judge whether there was any reason final
judgment (usually imposing the death penalty) should not be

pronounced. Later, the term encompassed questioning the
defendant as to any reason he might offer for a reduced
sentence, The term, but not the procedures it refers to, has

generally fallen into disuse.
Very recently, "allocution" has been revived and applied to




the rights of victims to speak at sentencing and parele
hearings. We follow this usage not only because it is rapidly
becoming accepted but also because it reminds us that rights of
vietims to address sentencing courts and parole boards are
similar to rights that offenders have traditionally possessed and
that we have long taken for granted as matters of common sense
and common decency.

Contents of the Report.

The background of victims' rights is discusssed in Sections
B and C of this Chapter and Chapter II. The methods used to meet
the objectives of the study are detailed in Chapter III. Agency
implementation is described in Chapter IV; the use and the effect
of appearances by victims in Chapters V and VI; and some of the
actual and perceived effects of allocution in Chapter VII. The
findings, conclusions and recommendations are presented in
Chapter VIII. A discussion of victim appearances at parole and
youthful offender hearings is included as an addendun.

For the benefit of the general audience, only essential
statistics are included in this report. Those interested in
further detail may consult the Appendices, available through the
National Criminal Justice Reference Service, Washington, D.C.

B. Background on Victims' Rights

Historical studies establish that the victim was once a key

actor in a criminal prosecution, often the de facto

prosecutor.3 Some commentators purport to have found that such
victim participation and influence culminated in a golden age of
criminal prosecutions by vietims in the United States that
preceded the rise to power of the public prosecutor in the

nineteenth centur'y.4

While the existence of a golden age is
debatable, scholars generally agree that shifting philosophies of
crime and punishment and the emergence of the public prosecutor
reduced the viectim to an almost inconsequential figure: the mere
witness at the beck and call of the all-powerful prosecutor'.5 As

one writer points out, "the victim has been so much separated




from the crime against him that the crime is no longer 'his.'"6

The contemporary victims' rights movement arose after World
War 1I, when society focused on domestic problems of c¢crime and
civil disorder. The 1initial interest in victims, sometimes
termed "victimology," was confined primarily to studying the role
victims played in crime and to differentiating innocent victims
from those who had '"caused"™ the crime. Some criminologists
applied to victims theories of social deviance developed
originally to explain criminal behavior.'

In the 1960's and 1970's, as crime soared and became a
potent political issue, a number of victim studies emphasized the
extent to which victims were not reporting crimes.8 One of the
primary reasons given for this failure to report was
disenchantment with the criminal Jjustice system; for example,
some victims were not cooperating because they did not believe
the system would treat them sympathetically.9 There followed
increased concern for victims, much of which reflected primarily
a desire to persuade the victim to participate actively in
identification and prosecution of suspected criminals.1o For
example, many states set up victim/witness assistance units. The
National District Attorneys' Association took the 1lead in
recommending that prosecutors set up such programs to attend to
victim needs, particularly needs involving the logistics of
maxking court appearances and protection from intimidation. !

In contrast to the victimology and prosecutorial
perspectives was the view of a number of social reformers who
emphasized that most victims were ordinary citizens unfortunate
enough to suffer the consequences of crimes which society seemed
unable to preVent.12 Society, these reformers believed, had a
responsibility to victims. Margery Fry in England established
that many victims faced financial need as a result of crime. '3
Largely through Fry's efforts, legislation to provide victims
with compensation was enacted throughout the British Commonwealth
from 1963 to 1965,

In 1965 California became the first jurisdiction in the

United States to provide compensation for victims of violent




crime, although the program was inadequately funded and 1little
14 New York (1966) and Hawaii (1967) soon passed
victim compensation statutes as well. By 1983, 38 states had

publicized.

victim compensation statutes specifying varying eligibility
requjrements.15

Direct restitution to victims, a traditional remedy fallen
into disuse, has also been revived in many Jjurisdictions. In
some, the offender pays restitution to the probation department
or to the court and the money is forwarded to the vietim. In a
few Jjurisdictions, offenders make direct payments ¢to their
victims. Sometimes an offender performs specific tasks for the
victim in lieu of cash payments.16

C. Participation: The Central Issue of Victims' Rights

In the past decade, as victims have organized into advocacy
groups to gain media attention and pursue legislative agendas,
there has been a dramatic shift din the public perception of
victims. Various women's groups have pressed successfully for
new approaches to rape cases and for greater understanding of the
vietim's trauma. In California and elsewhere, Mothers Against
Drunk Drivers has become a powerful force demanding more severe
sentences for intoxicated drivers.

Decisions by prosecutors, especially in plea bargaining,
have been increasingly <called into question by victims and
victims' rights groups. From these developments, there has
emerged the clear concept of +the viectim as a person with
perspectives and interests separate from those of the prosecutor.

The growing perception of the viectim as a potential third
party in the two-party system of prosecution has led to a number
of concrete recommendations by victim advocate groups and
commentators. For example, Professor Abraham S. Goldstein of
Yale Law School has written:

The victim deserves a voice in our criminal Jjustice
system, not only in hearings on the amount of
restitution to be paid him but alsc on the offenses to
be used as the basis for such restitution. I shall




also urge, on broader grounds unrelated to restitution,

that the victim should have a right to participate in

hearings before the court on dismissals, guilty pleas,

and sentences; this will lead to an exploration of the

common assertion that the victim has no 'standing' in

criminal cases. Finally, I shall suggest that the
viectim should gometimes be Qerm%%ﬁed to proceed on his

own through private prosecution.

Until recently such recommendations would have been given
little attention. Now they produce serious debate. Thus, the
central issue of victims' rights has become whether or not the
victim should be given rights to initiate or intervene in
criminal prosecution.

Those opposed to various rights of victim intervention argue
that victim vindictiveness may override the public interest in
certain cases, that victims' interests are usually well enough
represented by prosecutors and victim impact statements, and that
victim intervention would add little that is useful to most cases
and would impose upon an already overburdened system irrelevant
information and requests.18

Those who advocate for vietim intervention or for major
experimentation with intervention assert that victim interests
are not always identical with those of the prosecutor and deserve
independent recognition, that prosecutors as politicians and
administrators do not always concentrate on the effective
prosecution of each case, and that the danger of victim
participation swamping busy courts is grossly exaggerated.19

Experimentation with victims' rights in the 80's has been
cautious. In contrast to the response to the major social and
legal issues of the 60's and 70's, experimentation with victims'
rights has clearly 1lagged behind the debate on this issue.
Perhaps some caution is Jjustified, given the complexity of the
criminal justice system and the inescapable fact that granting a
victim the right to participate in criminal prosecution can often
be achieved only by diminishing defendants'’ rights and
prosecutorial power. Nevertheless, the limited experiments ¢to
date have produced promising results. Two examples will help to
illustrate.




A 1977 research experiment sponsored by the National
Institute of Justice in Dade County, Florida, involved victims in

20

the plea bargaining process. Later field tests in Detroit,

Louisville, and Clearwater permitted victims to attend and speak
at plea conferences presided over by judges.21 The data indicate
that eligible victims participated over 50% of the time, that
victim participation consumed less than 10% of the speaking time,
and, that, while the majority of participating victims did not
believe their presence affected the outcome of the plea bargain,
they were more satisfied with the pleas and the idea of plea
bargaining than victims who did not participate.22

A number of other Jjurisdictions have increased victim
participation in the prosecution process in a variety of other
ways. Sentencing panels including persons who have been victims
have been tried in Suffolk County, Massachusetts. Pima County
(Tuscon) and Multonomah County (Portland) have also tried
programs involving victims at the sentencing s'r,age.23 The
Minnesota Restitution Center has set up procedures to assist
victims in negotiating restitution contracts with offender's.24 A
New Mexico statute provides a hearing for the viectim not
satisfied with a restitution order.?2>

In December 1982, the President's Task Force on Victims of
Crime issued its Final Report, which included a broad range of
specific recommendations aimed at improving the status and the
treatment of victims of crime. While skirting the issue of
whether the victim should have rights to initiate criminal

actions or contest prosecutorial decisions, the Task Force
specifically recommended greater participation for victims in
sentencing:

Judggs should allow'for, anq g;ve appﬁopriate Weiggg

to, input at sentencing for victims of violent crime.
The accompanying commentary suggested that victims should be
permitted to speak at sentencing hearings:

Every victim must be allowed to speak at the time of
sentencing. The vietim, no less than the defendant,
comes to court seeking justice. When the court hears,
as it may, from the defendant, his lawyer, his family




and friends, his minister, and others, simple fairness
dictates that the person who has borne the brunt of the
defendant's crime be allowed to speak . . .
Defendants speak and are spoken for often at great
length, before sentence is imposed. It is outrageous
that the system %hould contend it is too busy to hear
from the vietim.?

By the time those recommendations were published, the voters
of California had enacted the Viectims Bill of Rights, giving
victims the right to speak at felony sentencing hearings in

Superior Court. A major experiment with viectim allocution at
sentencing was underway.
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II. PROPOSITION 8: THE VICTIMS' BILL OF RIGHTS

A. The History of Proposition 8

The history of Proposition 8, in part, is the history of
thwarted legislation. The provisions of Proposition 8 were
culled from a vast number of bills that were put forward in the
California Legislature in the 1981 and 1982 legislative sessions
but failed to gain passage.1 Many of these bills were scuttled
as part of an ongoing struggle between 1liberal Democrats and
conservative Republicans on the then Assembly Committee on
Criminal Justice.

The Republicans, frustrated by the Democratic majority,
called a press conference in which they denounced the Democrats,
singling out Committee Chairman Terry Goggin, and announced that
they were taking their agenda to the people of California in the
form of a "Victims!' Bill of Rights." The Republicans had decided
to use California's initiative process, which empowers voters to
enact statutes and adopt constitutional amendments. To aid their
cause, the Republicans obtained the sponsorship of then Attorney
General George Deukmejian, Lieutenant Governor Mike Curb, and
Paul Gann, one of the authors of Proposition 13, the
revolutionary property tax measure.

The composition of Proposition 8 suggests strongly that its
drafters were determined to obtain everything the minority on the
Assembly Criminal Justice Committee wanted. Hence, Proposition
8, with its eleven provisions, covers a wide array of disparate
issues: restitution; the "right to safe schools;" admissibility
of evidence; bail; use of prior convictions in impeachment and
sentence enhancement; the abolition of the diminished capacity
defense and a narrowing of the insanity defense; sentencing
enhancements for habitual offenders; victims statements at
sentencing and parole eligibility hearings; prohibition against
plea bargaining in Superior Court; limitations on commitments to
the California Youth Authority; and the repeal of provisions
establishing special procedures for mentally disoriented sex

14




offenders.

Given the scope of Proposition 8, the number of statutes and
judicial decisions its provisions alter, and the speed with which
it was drafted, it is not surprising that neither its proponents
nor opponents fully understood it. Paul Gann believed that the
provision on plea bargaining would eliminate all plea
bargaining.2 In fact, the effects of the provision on plea
bargaining were merely to move plea bargaining from Superior to
Municipal Court and to engender new "plea inducing" strategies in
Superior Court. The staff analysis by the Committee on Criminal
Justice declared that allowing victims to speak at sentencing
would disrupt the flow of "countless misdemeanor cases which are
currently being handled in a summary fashion."3 This result, the
report went on "could have devastating results . . . and be one
of the most costly aspects of the initiative."4 In fact, the
Proposition 8 provision on the right to appear at sentencing
hearings does not apply to Municipal Court, where almost all
misdemeanor sentencing occurs.

The intense political nature of the struggle over
Proposition 8 is captured in the arguments advanced for and
against its adoption in the official voters' Ballot Pamphlet.

The argument in favor of Proposition 8 signed by Lieutenant
Governor Mike Curb begins as f‘ollows:5

It is time for the people to take decisive action
against violent crime. For too long cur courts and the
professional politicians in Sacramento have
demonstrated more concern with the rights of criminals
than with the rights of innocent victims. This trend
must be reversed. By voting "yes" on the Victims Bill
of Rights you will restore balance to the rules
governing the use of evidence. against c¢riminals, you
will limit the ability of violent criminals to hide
behind the insanity defense, and you will give us a
tool to stop extremely dangerous offenders from being
released on bail to commit more violent crimes . . .

In his argument in favor of Proposition 8, then Attorney General

George Deukmejian declared:

Crime has increased to an absolute intolerable level
. e e . THERE'S ABSOLUTELY NO QUESTION THAT THE
PASSAGE OF THIS PROPOSITION WILL RESULT 1IN MORE
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CRIMINAL CONVICTIONS, MORE CRIMINALS BEING SENTENCED TO
STATE PRISON, AND MORE PROTECTION FOR THE LAW ABIDING
CITIZENRY. (Emphasis in original.)
The rebuttal argument, signed by two district attorneys and
Chairman Terry Goggin, responded:

Every responsible citizen opposes crime, but we should
also be very HESITANT to make RADICAL changes in our
Constitution.

Yet Proposition 8 does just that . . . . [It]
needlessly reduces your personal liberties . . . and
clearly harms true efforts to fight crime

(Emphasis in original.)

The rhetoric surrounding Proposition 8, as well as 1its
actual contents, was directed primarily at changing rules of
evidence, repealing certain defenses, and increasing sentences.
Clearly, the fight was not over enforceable rights and benefits
for victims but rather over procedures making it easier to
convict and impose long prison terms on criminals. In this
sense, the term "Victims' Bill of Rights," conjuring up major
constitutional 'reforms directly benefiting victims, was
misleading. Empowering victims and punishing criminals are not
mutually exclusive; however, Proposition 8 focused heavily on the
latter. In fact, during the campaign surrounding Proposition 8,
almost no attention was paid to those provisions that granted
legal rights to individual victims.

Proposition 8 was one of twelve initiative and referendum
items placed on the primary election ballot of June 8, 1982,
Voter turnout for the election was light, 52.7% of registered
voters, the lowest turnout rate since June, 1946. The voters
adopted eight of +the initiative and referendum items. The
separate initiative on bail reform received the most support with
82.8% of the vote. An initiative changing gift and inheritance
taxes received 64.4%. Proposition 8 received 56.4%, next to the

lowest percentage of those items adopted.6
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B. The Legal Framework of the Victims'

Allocution Right at Sentencing

What follows is an overview of the allocution provision
governing sentencing hearings. Addressed also is the way in
which the impact of the allocution provision iJs 1limited by
related statutes, pre-existing procedures and subsequent judicial
interpretations. This overview 1is intended to provide an
understanding of the exact nature of the right studied in this
project.

Only two of the eleven provisions in Proposition 8, those
addressing restitution and victims' allocution, give individual
victims specific rights. Section 6 ("Victims' Statements; Public
Safety Determination") creates the victims' rights to
allocution. This section does not amend the California
Constitution; instead, it amends sections of the Penal Code and
the Welfare and Institutions Code. Thus, the allocution rights
are statutory and belong to statutory schemes that control their
meaning and effect.7

The Proposition 8 provision governing the right to appear at
sentencing hearings, California Penal Code Section 1191.1,
specifies the following:

The vietim of any crime, or the next of kin of the
viectim if the vicectim has died, has the right to attend
all sentencing proceedings under this chapter and shall
be given adequate notice by the probation officer of
all sentencing proceedings concerning the person who
committed the crime.

The vietim or next of kin has the right to appear,
personally or by counsel, at the sentencing proceeding
and to reasonably express his or her views concerning
the crime, the person responsible, and the need for
restitution. The court in imposing sentence shall
consider the statements of victims and next of kin made
pursuant to this section and shall state on the record
its conclusion concerning whether the person would pose
a threat to public safety if granted probation . . . .

The chapter referred to in the first paragraph of Section
1191.1 governs sentencing in Superior Court only.8 Thus, the
allocution right at sentencing exists only in Superior Court and,
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under statutes governing the jurisdiction of criminal cases, 1is
confined primarily to felony sentencing pr‘oceedings.9 The right
does not extend to cases heard in Juvenile or Municipal Courts,
where the vast majority of cases are disposed of.1o

Since 1977, California has operated under a determinate
sentencing law for felony convictions. In general, the statutes
specify three potential terms. ! The Jjudge usually imposes the
middle term unless specific circumstances Jjustify the upper or
lower term, or the judge decides to grant probation.12 In cases
involving a plea bargain, the sentencing Jjudge is generally
limited to considering only the crime(s) that the defendant
pleads to and, if the plea specifies a sentence, may not be able
to impose a sentence more severe than the one specified in the
plea.13

Thus, because of the scope of Penal Code Section 1191.1 and
ics relationship to pre-existing law, the only time the victim
can affect a sentence is in a case that reaches Superior Court
and then dnly to the extent determinate sentencing and plea
bargaining permit. In instances where crimes are not charged,
or charged but later dismissed or dropped, victims have no
allocution right.

Vietim Impact Statements. Allocution is not the only means

by which a victim in California may communicate views to the
sentencing court. Since the 1920's, the courts have considered
victim impact statements recorded by probation wor‘kers.14 Since
1978, such statements have been required in the mandatory pre-
sentence reports prepared for sentencing hearings in Superior
Court.15 Usually the 1local probation department contacts the
victim by phone or in person and records what the viectim has to
say about the impact of the crime.16

Thus, before the sentencing hearing, the victim has an
opportunity to speak on the crime in the less intimidating
location of his or her own home or the probation worker's
office. While, theoretically, the victim's statement is confined
to the impact of the specific crime on the victim, probation

workers generally record information and viectim opinions about
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the offender that exceed the immediate scope of the crime, and
the courts generally accept such statements.17

Notice. Section 1191.1 imposes on the individual county
probation department the duty to give the viectim "adequate
notice" of sentencing proceedings. Notice generally consists of
a first-class letter that contains, in addition to information on
allocution, information on several other subjects, such as the
availabjlity of compensation from the state. Although Section
1191.1 requires the probation department to give notice of "all
sentencing proceedings," the viectim is usually notified by a
probation department only once.18

The notification letter provides the date, time, and place
the court will initially consider sentencing. 1In a complex case
the court may convene a number of times to consider various
aspects of sentencing. After the initial proceeding, the victim
must assume responsibility for finding out the date, time, and
location of subsequent proceedings and must show up each time to
make certain he or she is present when the judge is prepared to
listen. In some cases the District Attorney provides
supplemental notice informally and either requests or encourages
the victim to appear and speak.

The Restitution Factor. Prior to the passage of Proposition

8, restitution in Superior Court was generally confined by law

to cases in which the defendant was placed on probation.19
Proposition 8 appears to mandate a major change in restitution
practice, Section 3, which amended the California Constitution,
includes the following provision:

It is the unequivocal intention of the people of the
State of California that all persons who suffer losses
as a result of criminal activity shall have the right
to restitution from the persons convicted of the crimes
for losses they suffer.

"Restitution shall be ordered from the convicted
persons 1in every case, regardless of the sentence or
disposition imposed, in which a crime victim suffers a
loss, unless compelling and extraordinary reasons exist
to the contrary. The Legislature shall adopt
provisions to implement this section durin% the
calendar year following adoption of this section. 0
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The Legislature responded by enacting an elaborate package of
legislation creating a "restitution fine,n?2! Although ordered in
every case, the fine 1is not paid to the specific victim.
Instead, the fine is paid into the Restitution Fund, formerly the
Viectims of Vioclent Crime Compensation Fund, which compensates
only some victims of violent crime for wage losses and medical,
vocational rehabilitation, and funeral expenses.22 Victims
seeking compensation from the Restitution Fund must apply to the
State Board of Control. This application process is part of an
administrative procedure unrelated to sentencing.

Clearly, the 1legislation implementing the restitution
provisions of Proposition 8 does not follow the 1letter of
Proposition 8, which calls for restitution for "all persons who
suffer losses . . . from the persons convicted of the c¢crimes for
losses they suffer.” Informal legislative history reveals that
the legislators were fearful that restitution collected for the
specific victim from the specific criminal would create an
overwhelming administrative burden.?23 Instead, they opted for
the restitution fine. Just as before Proposition 8, in almost
all cases, a victim can receive restitution from the c¢riminal
only when probation is granted. Thus, allocution offers limited
possibilities for those seeking restitution and, as a practical
matter, may force a viectim to choose Dbetween requesting
restitution and recommending a prison sentence.

Judicial Interpretations. In the case of People v. Zikorus,
the Second Appellate District of the California Court of Appeal
(California's initial level of appellate courts) faced the issue
of whether the Section 1191.1 requirement that Jjudges consider

the statements of victims in sentencing deprives judges of their
traditional authority to hear from other witnesses as well.24 In
this case the defendant pleaded guilty to lewd and 1lascivious
conduct, and the sentencing judge invited comments by the victim
and the victim's mother. The viectim, a twelve year old girl,
said nothing, although she nodded in the affirmative to questions
about receiving psychotherapy. The mother offered a number of
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comments on the defendant's character, family, financial
situation, and drug usage. In holding that Section 1191.1 does
not prohibit sentencing judges from considering statements from
persons other than the victims, the Court of Appeal in dicta
observed that "The clear purpose of Proposition 8, as declared
by its title (The Vietims Bill of Rights), was to mandate a
previously optional procedure: to require the judge to listen and
consider the views of the viectim.' 2°

This language appears to recognize that Section 1191.1
creates an enforceable, mandatory right. However, the Zikorus
court was not confronted with the question of what happens when a
court inadvertently or intentionally denies +the victim an
opportunity to exercise the right of allocution.

The subsequent case of People v. Thompson26 addressed this
issue. The victim requested but was not given notice of the

sentencing hearing. The victim missed the hearing, and the judge

sentenced the defendant to probation for five years with various

conditions. The victim moved to vacate the judgement and set
aside the order granting probation. The judge denied the
motion. The victim (along with the district attorney)

appealed. The Second Appellate District of the Court of Appeal
declined to order the sentencing hearing reopened:

It appears that the provisions of . . . Penal Code
Section 1191.1 are directory as distinguished from
mandatory in their effect . . . . No procedures to
enforce the duty of notification or remedies for .the
failure to do so are provided by the Constitutional
provision in Article 1, Section 28, as reflected in
Penal Code Section 1191.1 or by the Legislature in
Penal Code Section 1191.2. Unless and until the
Legislature establishes appropriate guidelines to
accomplish the purpose of Penal Code Section l%?l.l,
this court has no authority to afford any relief.

In other words, confronted with the case of a viectim seeking to
enforce the allocution right, the court concluded that victim
allocution is not a right after all, but a matter of judicial
discretion, just as it was before the passage of Proposition 8.
The California Supreme Court denied the petition to review
Thompson, leaving the nature and existence of the victim's right
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of allocution at sentencing in doub‘c.28 Nevertheless, the
Supreme Court's denial of the petition and the Thompson decision
have had 1little immediate effect,. Implementation of Section
1191.1 generally continues as prior to Thompson.29

22




NOTES

For example, Assembly Bill No. 3015 introduced by Assemblyman
Mori, March 6, 1980 (1979-1980 Regular Session): "The victim
of any crime shall have the right to attend and testify at
all sentencing proceedings. In the alternative, the victim
may send a written statement to the probation officer." And,
Assembly Bill No. 1532 introduced by Assemblyman Johnson,
March 29, 1979 (1979-1980 Regular Session) ". . . a victim
shall have the right to appear and to give testimony
concerning the merits of +the plea bargain or sentence
bargain, or to submit to the court a letter which shall be
read in open court at such hearing."

Conversation with George Nicholson, a principal drafter of
Proposition 8.

California Assembly Committee on Criminal Justice, Analysis
of Proposition 8 - The Criminal Justice Initiative - Majority
Report 48 (Sacramento: California State Assembly, 1982).

Id.

California Secretary of State, Voter Ballot Pamphlet - June
8, 1982 - Primary Election 34 (Sacramento: Secretary of
State, 1982).

California Secretary of State, Statement of Vote Primary
Election - June 8, 1982, ix and Supplement of Statement of
Vote Primary Election - June 8, 1982 (Sacramento: Secretary
of State, 1982).

The section of Proposition 8 providing for vietim allocution
rights is part of Chapter 1 "The Judgment" which is part of
Title 8 "Judgment and Execution" of the California Penal
Code. This Chapter and Title of the Penal Code and the State
Constitution provide the legal —context in which the
allocution statutes must be interpreted and applied. While
statutes must be interpreted so as to give effect to their
purpose, they must also be interpreted in 1light of pre-
existing statutory and constitutional law. The California
Judicial Council has also been empowered by the legislature
to develop "rules of government" governing the operation of
the courts, including sentencing proceedings. California
Penal Code §§ 1170(2) and 1170.3. The California Rules of
Court § U433 sets forth the possible matters to be heard at
the sentencing hearing, and requires that they "be heard and
devermined at a single hearing unless the sentencing judge

otherwise orders in the interests of justice." California
Center for Judicial Education and Research (CJER), 1984,
"California Judges Benchguide: Feliny Sentencing," CJER

Journal (1984) (prepared under the auspices of the Judicial
Council of California).
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11.

12.

13.

Id., Chapter 1, California Penal Code § 1191.

The Superior Ccurts are courts of general jurisdiction.
California Constitution Article VI §§ 4, 10. The Municipal
Courts are courts of 1limited Jjurisdiction whose authority

depends on express legislative provision. California
Constitution Article VI § 5(a). The Legislature has not
empowered municipal courts to hear felony cases.

Consequently the disposition of felonies is confined to the
Superior Courts. See California Penal Code §§ 17 (felony
defined), 1170(2) ("In sentencing the convicted person, the
court shall apply the sentencing rules of the Judicial
Council"), 1170.3 (the Judicial Council is empowered to
create rules for sentencing) and 1462 (Municipal Courts have
jurisdiction of misdemeanors); California Rules of Court
sections 403 et seq. (these rules apply only to criminal
cases in superior courts in which the defendant is to be
sentenced for a felony) and 501 et seq. (rules for municipal
courts).

Title 8, Chapter 1, California Penal Code § 1191.

California Center for Judicial Education and Research,
"California Judges Benchguide: Felony Sentencing," CJER
Journal.

Id., sections 11, 21, 44 and 27; California Penal Code §§
1170(b) (reasons for 1imposing ¢the upper or 1lower term),
1170(ec) (reasons for imprisonment as the sentence choice),
and 1204 (evidence in aggravation or  mitigation of
punishment). See also California Rules of Court sections
405(b) (base term defined), 414 and 416 (criteria affecting
discretion to grant probation), 421 (a list of recommended
criteria used to determine whether the upper term should be
imposed), 423 (recommended criteria in imposing lower term),
425 (criteria in imposing concurrent or consecutive
sentences), U439 (selections of a base term), U439(e) ("The
facts and reasons for selecting the upper or lower term shall
be stated orally on the record, and shall include a concise
statement of the wultimate facts which the court deemed to
constitute circumstances in aggravation or  mitigation
justifying the term selected.") For a comprehensive digest
of cases annotated to the California Rules of Court, see The
Felony Sentencing Manual, supra 10.

People v. Harvey 25 Cal. 3d 754, 758, 159 Cal. Rptr. 696,
698-699, 602 P2d 396, 398 (1979) (cannot use underlying facts
in a count dismissed to increase the sentence); People v.
Jones 108 Cal. App. 3d 9, 17, 166 Ccal. Rptr. 131, 135, (1980)
(cannot use underlying facts in a count dismissed to deny
probation). But see People v. Guevara 88 Cal. App. 3d 86,
92, 93, 151 Cal. Rptr. 511, 516 (1979) (underlying facts may
be used where they are related). See CJER Journal, supra
note 7.
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14,

15.

16.

17.

18.

19.

California Penal Code section 1203, enacted in 1872, provided
for judicial discretion in hearing aggravating or mitigating
circumstances in sentencing. It was amended in 1903 ¢to
provide for probation as an alternative sentence. (Stat.
1903, ch. 34 § 1, at 34). In 1905 a written report by the
probation officer was mandated: Stat. 1905, ch. 166 § 1, at
162. In 1927 the law was amended to expressly include in the
scope of the probation report ". . . the circumstances
surrounding the crime." Stat. 1927, ch. 770, § 1, at 1493.
The victim's statement was often used in describing those
circumstances. The present California Rules of Court § 418
provides that a presentence report should be ordered even
though probation is not being considered as a sentence.

See also California Penal Code § 1203(d) (availability to the
victim of the probation report ordered pursuant to section
1203.10).

California Penal Code § 1203(h). The report is not mandatory
when the victim testifies: "The court may direct the
probation officer not to obtain such a statement in any case
where the victim has in fact testified at any of the court
proceedings concerning the offense."

See discussion of survey of probation departments, Chapter
IV. B. The survey included a question asking each department
how it contacted victims.

California Penal Code §§ 1203 et seq. (probation and the
presentence investigation); California Rules of Court § 419
(describes the contents of the minimum presentence report);
People v. Valdivia 182 Cal. App. 2d 145, 148, 5 Cal. Rptr.
832, 830 (1960); People v. Lockwood 253 Cal. App. 2d 75, 81-
82, 61 Cal.Rptr. 131, 135 (1967) (hearsay is admissible in
the probation report and a victim's statement is proper when
it includes a description of the desired sentence). See
also People v. Axtell 118 Cal. App. 3d 246, 258, 173 Cal.
Rptr. 360, 367-368 (1981).

Researchers found a diversity of practices in the various
probation departments. See the discussion in Chapter IV. B.

California Penal Code § 1203 (probation). See also People

v. Lippner 219 Cal. 395, 26 P.2d 457 (1933) (reimbursement
may be the sole condition of probation).

California Board of Prison Terms, Report on Victims of
Offenders Received in Prison With Determinate Sentences:
February 1, 1979, through December 31, 1982, 50-51
(Sacramento: Board, 1984). "During the four-year period
from 1979 through 1982, 19,289 persons entered prison who had
caused known amounts of financial loss to their victims.
One-half of one percent, or 103 of these persons also paid
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21.

22.

23.

24,

25-
26.

27.
28.

restitution."  Id. In a recent case the Jjudge ruled that
restitution may not be ordered when the criminal is given a
prison sentence. People v. Downing, 174 Cal. App. 3d 667,
670, 220 Cal. Rptr. 225, 227 (1985).

California Secretary of State, "Proposition 8: The Victims'
Bill of Rights," Voter Ballot Pamphlet - June 8, 1982 -
Primary Election 33 (Sacramento: Secretary of State, 1982);
California Constitution Article I, § 28 (mandated procedures
to provide restitution).

California Government Code §§ 76000 and 13967 (Restitution
Fund); California Penal Code § 1464 (distribution to
Restitution Fund). 15 Pacific Law Journal 559-69. William
Romaine, a supervising victims' counselor at the McGeorge
School of Law Victims of Crime Resource Center, has pointed
out that by labeling this compensation fund a "restitution
fund" the Legislature was arguably able to meet the
constitutional provisions of Proposition 8. There 1is no
restitution or compensation from the fund for those victims
who suffer property loss without personal physical injury.

California Government Code §§ 76000, 13967; California Penal
Code § 1464,

Research staff met with various 1legislative aides and
criminal Jjustice system personnel during the course of the
study who described the problems of creating and
administering a state-wide, universal restitution collection

-system. "Annual Review of California Legislation," 15
Pacific Law Journal 559-69 (1983); McGillis, D. and P. Smith,
Compensating Victims of Crime: An Analysis of American
Programs (Washington, D.C.: Government Printing Office,
1983).

People v. Zikorus (1983) 150 Cal. App. 34 324, 331, 197 cCal.
Rptr. 509, 513. "Prior to the enactment of Proposition 8,
judges had the power to listen to victims, but had no duty to
do so." 1Id. See also People v. Sweeney (1984) 150 Cal. App.
3d 553, 198 Cal. Rptr. 182, 193.

Zikorus 150 Cal. App. 3d at 331; 197 Cal. Rptr. at 513.

People v. Thompson 154 Cal. App. 3d 319, 202 Cal. Rptr. 585
(1984).

Id., 154 Cal. App. 3d at 321; 202 Cal. Rptr. at 586.

Because Zikorus and Thompson indicate conflicting
understandings of Proposition 8, there is uncertainty as to
the rule of law which an appeals court will use in deciding
future cases. The Los Angeles District Attorney in a brief
argued that the Supreme Court's refusal to clarify the issue

would 1leave the Court's rulings in conflict and the law
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29.

uncertain.

Many issues collateral to the appearance and the allocution
rights remain to be resolved by the courts. Initial
indications are that the victim's access to court documents
and case records will be restricted. While the issue has not
been adjudicated, the courts generally withhold the pre-
sentence report on the grounds that section 1191.1 does not
create a right in the victim to receive the report prior to
the sentencing and that other provisions of the Penal Code
limit distribution of the report.

Researchers found that there are no uniform policies within
any given Jjurisdiction, regarding the time during a hearing
when the viectim is to speak. Judges establish their own
procedures,

The research data indicate that many Jjudges place the viectim
under oath and permit cross-examination; other judges do
neither. Some Jjudges distinguish Dbetween evidentiary
testimony and opinion or argumentation, requiring the victim
to proceed under oath only when giving evidence.

The permissible scope of the victims' statement is partially
addressed by the statute and is subject to the general
limitation that it must be relevant to the sentencing
hearing. It remains for the courts, Legislature and Judical
Council to define the permissible bounds of the victim
statement.
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IIT. RESEARCH METHODS

A. Major Areas of Focus

The project focused on three major aspects of allocution at
sentencing: agency implementation of the allocution right, the
utilization of the right by viectims, and victims' knowledge of
and reactions to the right. 1In order to obtain the views ¢f both
agency officials and crime victims, project staff conducted two
surveys. One was a statewide agency survey of probation
departments, district attorneys, victim/witness assistance
programs, and presiding judges of the Superior Courts. The other
was a survey of victims in felony cases that had resulted in
conviction and sentencing. The victim survey was conducted in
three counties: Alameda, Fresno, and Sacramento. The sample
included both victims who had appeared at sentencing hearings and
those who had not.

Early in the project it became clear that no local agency
maintained records which provided information on the extent of
use of the allocution right. Consequently, in the agency
surveys, presiding judges and distriect attorneys were asked to
estimate both the number and percentage of 1983 felony cases in
which victims exercised the right of allocution at sentencing.
Results of the victim survey were used to help substantiate
official estimates of the incidence of victim allocution.

B. Survey of Agencies

To assess the manner in which local agencies responded to the
new responsibilities associated with the victim allocution right,
the project sent questionnaires tu the probation debartments,
district attorneys, and presiding Jjudges of the Superior Courts
in all of California's 58 counties and to all 35 victim/witness
programs in operation in mid-1983. The survey addressed actual
activities of officials related to the right as well as their
attitudes toward the right.
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The questionnaires were designed to elicit information on
four major issues: how notice was given to victims about the new
right; what assistance, if any, the criminal justice system gave
victims in the exercise of this right; the extent to which the
officials estimated that victims were exercising the right; and
how the officials themselves perceived the new right and its
implementation. Directors of probation departments were asked
for copies of allocution notice forms sent to victims. To
determine the extent to which the notice forms encouraged or
discouraged victim appearances, project staff analyzed the forms
for format, choice of words, and offers of assistance to
victims. Results of the agency survey are presented in Chapters
IV and VII,

Completed forms were returned by 33 probation departments, 25
district attorneys, 33 superior courts, and 22 victim/witness
programs. The response rate constituted nearly 60 percent for
all agencies except the district attorneys' offices, whose
response rate was about 40 percent. Counties with the most
Superior Court activity were most likely to respond. A special
effort was made to collect data from the high volume counties
through follow-up mailing and phone contacts. In the nine
counties with more than 1,000 felony convictions, 67 percent to
89 percent of the agencies responded.

C. Survey of Victims

To what extent were victims aware of the allocution right?
How did they 1learn about it? Were they encouraged to
participate? How many exercised the right? Were they active in
the case before sentencing? What motivated victims to partici-
ate--the seriousness of the c¢rime, lack of confidence in the
system, or a sense of duty? Were some types of persons more
likely to participate than others?

To answer these questions, the project sought to identify and
survey by telephone interview two groups of victims: 1) those
who appeared at sentencing hearings and exercised their
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allocution rights, and 2) those who did not. Cases used to
identify victims for the survey had to meet the following
criteria:
1. The crime had to have been committed on or after June
9, 1982, when Section 1191.1 became effective;

2. The c¢rime had to have resulted in a conviction in
Superior Court; and

3. Sentencing had to have taken place.

RESEARCH PROBLEMS. The most difficult problem encountered
in performing the research was gaining access to victims. Major
obstacles included the following:

1. Data on victims are not systematically maintained Uy
any county agency, such as the district attorney's
office, the county clerk's office or the prowation
department.

2. Many district attorneys tend to be prr-ective of
victims and discourage researchers' acciss to them
(although most victims contacted were extremely
cooperative).

3. No systematic records are maintained on allocution or
other victim participation in the adjudication process.
Since agency files were not geared toward viectims, and
access to files was extremely limited and usually unproductive,
project staff decided that a computerized case management system
in the district attorney's office was a prerequisite for a
county's inclusion in the study. A computerized data base,
including data such as c¢rime, sentence, victim's name and
address, would enable project staff to select a sample of victims
of serious felonies who had been eligible to appear at sentencing
hearings. Only 10 out of 58 counties maintained computerized
records 1in the district attorney's office. Several of these
purged their files of victim information so quickly that they
could not provide an adequate data base for study purposes.
Others contained names and addresses of fewer than one out of
five felony crime victims.
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Selection of Counties for Vietim Sample. The three counties

that were selected had to meet the following criteria:

1. Possessed a computerized data base containing victim
names and addresses for the one-year study period and
were willing to cooperate with the project;

2. Had a fairly high incidence of felony case
dispositions;

3. Had, in combination, a range of wurban to rural
populations, representing the major ethnic groups--
white, black, Hispanic, and Asian.

4. Were located within 200 miles of Sacramento to limit

travel time and telephone and travel costs,.

The project staff selected Alameda, Fresno, and Sacramento
Counties after considerable exploration. Alameda represents a
large urban-suburban county with a large black population; Fresno
is an agricultural-agribusiness community with a large immigrant
Hispanic population; and Sacramento is a moderate-sized county
with a central city and a diverse ethnic population. (See
Appendix Tables 1 - 3 for demographics of the selected counties.)

The Vietim Sample. Since so few victims exercised the right
of allocution and the computer data did not indicate whether a
vietim had appeared at the sentencing hearing, the victims
contacted from the district attorneys' lists produced only five
interviews with victims who appeared. Thus, with the five

exceptions, the victims contacted through this approach became
the de facto control sample of victims who did not appear. Faced
with the general absence of any available records on allocution,
the project arranged for the Superior Court clerks in the three
counties to record information on current victim appearances in
the minute orders for sentencing and to forward copies of those
orders to the project. Thus, the total victim sample was
obtained from two sources: the data in the computers of the
district attorneys and the minute orders of the clerks of the
Superior Courts.
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Identification of Vietims Who Spoke at Sentencing. The

Superior Court clerks sent minute orders in 54 cases in which
victims exercised allocution at sentencing. Time periods for
collecting victim names varied among the counties because of the
logistics required to implement the referral process. Sacramento
referred 28 cases from February to October, 1984; Fresno referred
11 cases from March to September; and Alameda referred 15 cases
from May through November. Victim addresses were obtained from

the prosecutor's office or, if necessary, from the coroner's
office.

Identification of Control Sample of Viectims Who Did HNot
Appear at Sentencing. The district attorney's office in each of
the three counties generated for the project a computer 1list of

selected felony cases: burglary, robbery, assault, rape, child
molestation, kidnapping, manslaughter, attempted murder, and
first and second degree murder. | Except for burglary, the crimes
chosen were those which, it was assumed, were most 1likely to
result in allocution by the victims themselves or by their next
of kin. Burglary was included to enable the researchers to
compare victim response to property crime with victim response to
crimes against persons. These are also commonly studied crimes
for which comparative statistical data are readily available.

From 1981 distributions of felony dispositions in the three
counties, project staff estimated the expected number of cases by
major crime type for 1983 and established sampling ratios.
(Appendix Table 4.) However, the ratios were used only in
Fresno. 1In the other two counties, the amount of missing data on
the names and addresses of victims was so great that a 100
percent sample of all victims identified was used.

Table 3.1 contrasts the actual number of victims contacted
for the control sample with the estimated total number of felony
victims entitled to exercise allocution.
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Table 3.1

Number of Felony Victims ITdentified by District Attorneys
and Contacted by Project

Alameda Sacramento Fresno
County County County
Estimated Nugber of
Victims 1620 810 421
Actual Number Identified 440 350 4iq
Number Successfully
Contacted by Mail 298 298 239

¥Estimates were based on 1981 data from the Bureau of Criminal

Justice Statisties, California Department of Justice, Profile
Series.

According to staff in the district attorneys' offices, the
missing data resulted mainly from the manner in which the
attorneys complete forms that are fed into the computer file.
Victim information is not a top priority, so the completion of
those sections of the forms is done hastily and haphazardly. In
some offices, there were problems in gearing up to a full
utilization of data processing capability.

In murder cases, next of kin were not included in the
computer data. To jidentify next of kin, the project staff had to
search both district attorney and coroner files.

The time period for data varied slightly, depending upon
negotiations with each district attorney and the purge dates of
computer files. The dates of felony dispositions were as
follows: Alameda County, July, 1983-1984; Sacramento County,
October, 1983-1984; Fresno County, June, 1983-1984.

Contacting Victims and Sampling Results. All identified
viectims or their next of kin were sent letters on the appropriate

district attorney letterhead requesting their cooperation in the
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study. (Appendix D, Letter to Victims.) A return postcard
addressed to the project was enclosed. The victim was asked to
sign it, to record a phone number, and to indicate the days and
times most convenient for an interview.

Project staff succeeded in interviewing 171 viectims, 147
located through district attorney computer data and 24 from
Superior Court minute orders. Twenty-nine of the 171 victims (5
from the district attorney data and 24 from the Superior Court
minute orders) spoke at sentencing. Table 3.2 summarizes the
total number of victims contacted by mail, the number returning
cards, and the number actually interviewed by phone.

Table 3.2

Number of Victims Contacted, Returning Card and Interviewed¥

Alameda Sacto Fresno Total
Victims Contacted
District Attorney Referrals 298 298 239 835
Superior Court Referrals 14 25 10 4g
Total Contacted 312 323 209 B88L
Victims Returning Card
District Attorney Referrals 57 54 59 170
Superior Court Referrals 9 6 10 25
Total Returning Calls 66 60 69 195
Victims Interviewed
District Attorney Referrals 52 e h6 147
Superior Court Referrals 9 6 9 24
Total Interviewed 61 55 55 171
Percent of Contacts

Resulting in Interview 19.6 17.0 22.0 19.3

¥For more detail see Appendix Tables 5 and 6.

Victims referred through the Superior Court minute orders
(those initially known by the project to have spoken at
sentencing) were more likely to respond to the survey than the
general sample of victims referred by the district attorney's
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office (those who, with the five exceptions, did not exercise the
right of allocution). The higher response rate of victims who
exercised the right of allocution is attributed in part to a
greater level of effort by project staff in obtaining accurate
address information on those victims (they were so rare) and in
part to the fact that these victims were more interested in
cooperating with the project than viectims who had not exercised
the right.

The sample loss between postcard return and telephone
interview was due mainly to technical problems. Some victims did
not record phone numbers or did not have telephones; others had
disconnected numbers; and still others did not answer after many
efforts to telephone them. Only six of the 177 victims reached
by phone actually changed their minds about being interviewed.

Representativeness of the Total Sample. Two problems were
encountered in sampling victims:

1. Large amocunts of missing data prevented the generation
of a complete 1list of felony victims in each county
from which a systematic sample could be drawn;

2. Participation by the victims was voluntary and
dependent upon their written consent, as required by
the district attorneys.

In order to assess the impact of these limitations, project
staff compared the victims interviewed with all victims who were
identified and with total felony convictions in the three study
counties. Comparable data were available only on the selected
crimes as shown in Table 3.3.
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Table 3.3

Comparison of Felony Convictions in Study Counties
With Identified Sample and Interviewed Sample
by Selected Crimes in Percent

Crime Category

Total Burglary Robbery Assault Rape Homicide

(N)
Felony Convic-
tions '83% (2394) 45.4 26.4 13.7 6.0 8.5
Identified Sample¥*¥ (1043) 43.3 24,5 17.5 7.2 7.4
Interviewed
SampleX¥¥ (140) 40.0 25.0 21.4 6.4 7.1
¥Source: Bureau of Criminal Statistics, California Department of

Justice, Profile Series, 1983.
¥¥Tdentified sample consists of all victims with addresses.

¥¥%¥The other 31 were victims of crimes not covered by these categories.

Within each crime category, the percentages show only slight
variation, generally two percent or 1less, indicating that, in
terms of crimes, the total sample of those interviewed resembled
total convicted felonies.

In terms of demographic variables, the sample has a higher
percentage of females than the overall population (58 vs. 51
percent) and a slightly higher proportion of whites (73.5 vs. 68
percent in the total population). Blacks and Hispanics are about
evenly represented, while other ethnic groups, such as Asians,
are somewhat under-represented. However, as most victimization
surveys indicate, Blacks and Hispanics are much more likely to be
victimized than ‘other groups. From that perspective, these
groups are under—represented in the sample. Staff attribute this
under-representation to difficulty in locating these victims and

their reluctance to become involved with criminal Jjustice
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agencies.

Vietim Interview and Analysis of Results. The structured

telephone interview of victims was designed to elicit factual and
attitudinal information to study differences between those who
exercised the right of allocution and those who did not.
Approximately 100 questions covered the following areas: details
of the c¢rime; prior victimization; viectim involvement with the
district attorney, the probation officer, victim/witness program,
and private attorneys; restitution and compensation; the court
process; victim awareness of the right to allocution; reasons for
exercising the right or not doing so; feelings related to the
experience; impressions of the criminal justice system;
suggestions for viectim involvement; and demographic
information. Many of the items were selected to permit
comparison with findings from other studies. (See VI A., pp. 55-
56)

The interviews usually lasted from forty-~five minutes to an
hour, although some took as long as an hour and a half because
some victims desired to talk at great 1length about their
experiences.

Most of the questions were precoded; however, codes were
developed for open-ended items. A team of coders prepared the
data for computer input. The data were analyzed using the
Statistical Package for the Social Sciences. Detailed
statistical information is contained in Appendices A and B.

NOTES
1. The following California penal codes were used to define the
types of crime: 187, 192, 207, 211, 217, 210, 245, 261, 288
and 459.
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IV. AGENCY IMPLEMENTATION OF VICTIM ALLOCUTION RIGHTS

A. Background

Several county agencies are 1in a position to assist in
implementation of the allocution right. After the Victims' Bill
of Rights was passed in June, 1982, each probation department
developed its own methods of notifying victims of the right as
required by Section 1191.1. Although district attorneys have not
been given any mandates regarding victim allocution, they are in
a position to influence victims in exercising the right.
Victim/witness programs might be expected to inform victims of
the right or to assist them in exercising it. Finally, the
sentencing Jjudge is required to consider the statements of the
victim or next of kin in imposing sentence.

This section discusses the findings of the agency surveys.
The surveys were designed to evaluate both the extent to which
agencies have complied with the letter of the law and the extent
to which they have voluntarily assisted or encouraged victims to
play a greater role in sentencing procedure.

B. Notification by the Probation Department

For many years probation officers have interviewed victims
and presented their views to the judge in the form of the victim
impact statement contained in the presentence report. The
primary additional duty imposed on probation officers by the
allocution right is notifiying the victim of the new right.
Approximately one-half of the probation departments surveyed had
amended their operating manuals to include references to notice
requirements, and nearly all of the departments appeared to be
meeting this requirement of Section 1191.1. (Nonetheless, as
discussed below, only 44 percent of the victims interviewed
remembered receiving such a notice.)

Content and Style of Notices. All responding probation
departments except one reported complying with Section 1191.1 by
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mailing form notices. The exception was a small rural county
where the vietim was advised during the victim impact
interview. Thirty counties submitted sample notice letters to
the project. (Appendix B)

The style of notification varied considerably. Some notices
resembled official court documents, beginning with "People of the
State of California v. John Doe," and the file case number;
others were in a letter or memo format. All notices were written
on the letterhead of the county probation department. There was
usually space for a personalized name and address, although some
letters began with the words "Dear Victim."

The tone of these communications also varied widely. The
majority were businesslike in their approach, either paraphrasing
or actually quoting Section 1191.1. Because of the legal
language, some letters would have to be read carefully, probably
more than once by the layman, to be understood.

Perhaps the most confusing letters were those that discussed
one or more topics in addition to the right to appear. O0f the 30
counties which submitted letters to the project, 13 had devised
one letter for allocution notification and another for
restitution matters. They were usually mailed together. The
other 17 counties used one letter to cover both subjects. In 10
instances, sentencing rights were mentioned first; in 7,
restitution rights received first mention.

The lack of uniformity in notification procedures appears
strongly related to the vagueness of the notice provision in
Section 1191.1, the lack of legislative guidelines, and the need
to implement notification procedures quickly. Existing forms
were sometimes carelessly amended.

One county (which has since revised its form) obfuscated the
existence of the right by giving the date of the sentencing
hearing and stating the following:

You may provide us with either a written or oral
statement which we will present to the court. If you
feel this is insufficient, you may contact your own
attorney.

In another county a full-page letter was devoted to restitution
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issues and added a postscript:

P.S. You have a right to appear and address the court

at the time of the sentencing.

Almost all letters were signed by a probation officer and
included a phone number to call if the viectim had questions.
Only 4 notifications out of the 30 expressed regrets or concern
about the victim's experience. One of these included a very
strong statement of encouragement:

The probation officer and the judge are interested in
your views of the defendant, the c¢rime, including how
your 1life has been affected, and any opinions you have
about sentencing.

Another letter began as follows:

As a department, we sincerely regret that you were the
victim of a criminal offense.

It ended:

Thank you for your cooperation in this matter. It is
our desire to serve you and make your community a safer
place to live.

The form letters were generally less personal than the phone
calls and individualized 1letters used to solicit victim impact
statements. Phone calls and individualized 1letters are still
often used to inform victims of the allocution right in cases
involving serious injury, sex offenses, or death.

Problems Encountered. The most common problems reported by

the probation departments were the inability to locate victims
because of incorrect or incomplete names and/or addresses
provided by law enforcement, and the lack of response from some
victims who were contacted. Probation officers also reported a
great need on the part of victims to talk about their concerns
and to receive clarification of the notice. Sometimes a victim
thought he had to attend when he preferred not to do so. Thirty-
five percent of victims remembered speaking to a probation
officer.

Follow-up Activities. The probation departments do not view
themselves as responsible for any follow~up on the notice.

bo




However, if the letter triggers questions, staff usually provide
answers. As one probation officer reported, "As a rule, it is
one of the more enjoyable aspects of presentence work to have
direct victim contact. We find in such instances victims are
commonly confused about proceedings to date and lack
understanding of sentencing procedures."

The probation officer may become a referral source or may be
called after sentencing to give the victim the case disposition,
although, by law, notifying the victim of the case disposition is
the district attorney's responsibility. If the probation
department has a victim services unit, victims will be referred
there, Because the probation departments collect restitution,
they also maintain contacts with those victims who receive
restitution.

Record Keeping. Few probation departments have devised any

methods for tracking activity related to notification, except for
retaining a copy of the form letter in the case file. However,
Imperial County has implemented a unique approach which provides
information useful for management and follow-up purposes. The
Imperial County Probation Department devised a victim's form to
be attached to all presentence reports. It includes names,
addresses, and phone numbers of victims, dates of contact and
result, amounts of restitution, and result of notification. It
provides a clear track of victim-related activity in each case
folder.

There is no evidence that any probation department is
maintaining aggregate records or statistics on victim
notification.

C. Implementation in the Superior Court

Under Section 1191.1, the Superior Court "in iJimposing
sentence shall consider the statements of victims and next of kin
. + . and shall state on the record its conclusion concerning
whether the person would pose a threat to public safety if
granted probation." Like other findings at sentencing,
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conclusions regarding public safety may be determined by factors
in addition to the victim's oral statement.

Some judges expressed concern about a possible lack of due
process in the allocution process. The statute does not address
the conditions under which victims are to be heard. It 1is
unclear if and when victim statements become evidence rather than
opinion. Consequently, practices of judges differ. Nearly half
of the judges responding allow cross-examination of the victim by
the defense; about one-fifth may require the victim to speak
while under oath. District attorneys made an even higher
estimate of sworn statements; 40 percent indicated that victims
were sworn in before allocution. Some judges accept comments
from victims without an oath unless facts of the case or details
of the crime are raised. In such instances, the judge may then
require that the victim be sworn in.

Record Keeping. No cumulative records are maintained by

local courts on victim appearances. The California Judicial
Council, which is the administrative agency for the courts, has
not undertaken to collect or maintain such records either.

D. The Role of the District Attorney

Although the district attorney's office has the primary
contacts with victims after an arrest has been made, that office
received no mandates to inform or assist viectims regarding
allocution. Nonetheless, according to the victims surveyed, the
district attorney is the most common source of information on
allocution. In addition, the victim/witness units, which are
often under district attorney supervision, sometimes have a great
deal of contact with victims, especially those who file for
compensation in cases involving bodily injury or death.

E. The Role of Viectim/Witness Programs

Although not specifically charged with implementation of the
allocution right, victim/witness programs might be expected to
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play a role in encouraging or aiding victims at sentencing. When
asked about specific services related to victim appearances,
about one-third of the victim/witness programs reported that they
"always" inform victims of their right to appear at sentencing
hearings; half of the programs report they "often" provide this
information. Other victim/witness activities -~ helping a victim
prepare a statement and accompanying a victim to sentencing -~
are reportedly done on an "occasional" and sometimes on a
"frequent" Dbasis. Victim/witness programs sometimes notify
victims when hearing dates are scheduled and, as they have for
some years, may communicate results of the sentencing hearing.
(However, according to victims interviewed, less than one out of
three had any contact with these programs and only 15 percent of
the victims aware of allocution learned of the right from a
victim/witness program.)

Half of the programs reported that some specific aspect of
their services to victims was developed in response to the
allocution right. The following examples were given: preparation
of the victim impact statement for the probation report, revision
of the letter notifying victims of the status of their case,
development of new form letters, revision of a program brochure,
phone calls and other activities encouraging victims to appear at
sentencing. The diversity of these activities, many of which are
not directly related to allocution, and the overlap with pre-
existing agency responsibilities (e.g., it was already the
practice of victim/witness programs to notify some victims of
case dispositions), suggest that, in general, victim/witness
programs have not played a prominent role in allocution. The
observations of project staff at statewide meetings and 1its
working contacts with these programs further supported this view.

A clear-cut example of the failure of victim/witness to
focus on the allocution right is the letter from the California
Victim-Witness Coordinating Council sent to many governmental and
private agencies, announcing Victims Rights Week, April 14-
20, 1985. The letter reads in relevant part:

The fair administration of Jjustice demands that
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citizens and public officials recognize and affirm the
rights or crime victims, among which are the right to
state compensation for certain personal injuries, the
right to restitution from offenders, the right to be
dealt with sensitively and courteously by criminal
justice officers, the right as a witness to be
protected from harrassment or retribution from
criminals, and the right to receive meaningful and
timely information about the progress of criminal cases
within the justice system.

Notably absent is any reference to the right of viectims to
appear and make a statement at sentencing. Vietim/witness
program brochures also rarely mentioned the right to appear. Only
one pamphlet came to the researchers' attention that clearly and
concisely informs victims of the allocution right and the
appropriate offices to contact. It is published by Vietims for
Victims, a private organization. While lack of funds may deter
vietim/witness programs from revising their brochures, the lack
of information on allocution rights in their brochures is a

notable gap in allocution implementation.

F. Response to the Question -~-

Was Section 1191.1 Necessary?

Two-thirds of the Jjudges saw no need for the allocution
statute, but an equally large majority of district attorneys
thought it was needed. Judges repeatedly pointed out that the
presentence report provides all the information necessary to pass
sentence. In the words of one judge:

Any review of the impact of victims' statements should
not fail to take into account the rules of court
sentencing criteria. By the time that the victim comes
to court, a well prepared probation report having been
reviewed by a well prepared judge 1leaves little roon
for modification of an intended decision. A victim's
emotional appeal to the court cannot carry more weight
in place of the facts and criteria.

Judges were especially critical of the political origins of
Proposition 8:

- What was the intent? to influence the court? to allow
victims opportunity to express their views of courts
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and procedures and sentences?

- It is good that the victims have a forum. I don't know
the intent of the law. I thought it was a law and
order 1legislative act to give legislators an image
rather than change sentences. It changes few Jjudges'
approach.

- 'Vietims' Rights' is a political issue and gets a lot

of good press for 'Law and Order' candidates.

When asked whether the statute was fulfilling its intended
purpose, officials differed in the expected direction: 81
percent of probation officers checked "minimally or not at all,"
compared with 69 percent of judges and 48 percent of
prosecutors. Only 2 persons in any of these groups indicated
that the statute had been very successful.
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V. VICTIM RESPONSE TO ALLOCUTION RIGHTS

The major issues addressed by the victim survey were (1)
whether victims were aware of the right to appear and make a
statement at sentencing, (2) if so, why they chose or declined to
exercise the right, and (3) if they spoke, what benefits they
derived from the experience.

A. Characteristics of the Vietim Sample

Demographices. The 171 victims interviewed were not notably

different from other Californians. (Table 5.1) Women were
slightly over-represented (58 percent to 51 percent), partly
because of +the number of women who played roles in cases
involving their children. The average age of 42 years was older
than might be expected from prior victimization surveys.
Ethnically, Asians were under-represented in the sample. Two-
thirds of the victims had some college education or better; 70
percent worked in white collar occupations -- a higher proportion
than in the population as a whole ~- however, median household
income was similar to the 1983 statewide median of $22,700.
Experiences with Crime. All of the respondents were felony

victims or next of kin of felony vietims. A small number were
victimized while at work, for example, while cashiering at the
time of.-a robbery. Business entities as victims, such as banks
and supermarkets, were not included in the study.

One-third of the respondents were victims of burglary; one-
fifth of robbery; 18 percent of assault; and 13 percent of sex
crimes--rape or child molestation. (Table 5.2) Fourteen
percent were victims or next of kin of victims of major violent
crimes--kidnapping or homicide. Of dispositions known, 58
percent were prison sentences from 2 to 43 years, with an average
of 5 years. In 60 percent of the cases, the criminal was a
stranger about whom the victim knew very little. Six out of 10
victims had never been victimized before.
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Table 5.1

Demographic Characteristics

of Vietims in Sample
(n=171]

Percent Percent |
\

Sex 5. Educational Level

Male 42,1 Not High School

Female 57.9 Graduate 13.5
High School

Graduate 18.7

Age Some College 35.7
College Graduate

Years or Higher 32.2

29 or less 21.6

30 - 39 29.8 6 Employment Status

4o - 54 26.9

55 or more 21.6 Employed 69.6
Unemployed 8.8
Homemaker 1.7

Ethnicity Retired 6.4
Disabled 3.5

White 73.5

Black 10.6

Hispanic 11.8 7 Occupational Group

Asian 2.9

Other 1.2 Professional 24.0
Owner/Manager 22,2
Technical/

Marital Status Clerical 22.8
Blue Collar 19.1

Single 23.1 Service 12.0

Married u8.5

Separated/

Divorced 16.0 8 Annual Family Income
Widowed 9.0
Other 3.6 Less than $12,000 25.7

$12,000 - $20,999 21.1
$21,000 - $34,999 22.2
$35,000 or More 24.0
Unknown 7.0

b7




Table 5.2

Characteristics of Victimization Experience

in Percent#

Type of Crime (n=171)

Burglary 32.7
Robbery 20.5
Assault 17.5
Child Molestation 7.6
Rape 5.3
Murder 8.2
Other Violent 5.8
Other# 2.3

¥Arson, Fraud, and drunk driving

2.

*

Type of Sentence (n=124)

Prison 58.0
Jail 25.0
Probation 13.7
Other 3.2

Victim Relationship to
Criminal (n=169)

Stranger 64.5
Acquaintance 19.5
Friend 8.9
Relative 7.1

Victim Knowledge of

Criminal (n=161L)

Little/Nothing 43.3
Criminal Record Only 20.7
A Lot of Information 9.8
Personal Familiarity 26.2

Prior Victimization (n-159)

None 62.9
One 16.4
Two 9.4
Three or More 11.3

Most Helpful After Crime

(n=167)
Police 31.1
Family 26.3
Friends 16.2
District Attorney/
Victim/Witness 1.4
Ot her 15.0

Number of cases (n) may vary because of missing data.
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In general, the information supplied by these victims was
statistically comparable to the overall crime and sentencing
statisties in the study counties.

Response to Victimization. After a crime has been reported

to the police, what action does the victim take? Immediately
after the crime, victims (43 percent) most often turned to
relatives and friends for assistance and saw them as the most
helpful persons. Thirty-one percent saw law enforcement
officials as the most helpful persons, and another 11 percent
named district attorneys or staff of victim services as the most
helpful.

In the case of burglaries, the most common victim activity
after reporting the crime is assessing the amount of loss and
reporting it to the police and the insurance carrier. Slightly
over 34 percent of the victims interviewed reported a loss to
their insurance agent; 19 percent reported a property loss to the
probation department for purposes of court-ordered restitution.
Only 19 percent of the total victim sample (33 victims) applied
for compensation under the statewide compensation program, which
is restricted to victims of personal injury crime. However, most
of these sought compensation for several types of losses. of
this group of 33 victims, 73 percent filed for medical expenses
due to injuries, 33 percent filed for loss of income due to
injury, 30 percent claimed counseling fees, and 27 percent
claimed funeral expenses.

Slightly over half of the victims knew about the
victim/witness program in their counties; 87 percent of these
learned about it after the crime. The primary source of this
knowledge was the district attorney (U2 percent), followed by the
police (11 percent), other criminal justice contacts (9 percent),
family and friends (8 percent), and the media (7 percent). Women
were approximately twice as likely as men to know about the local
victim/witness program and were also more likely than men to
receive services (53 percent compared with 47 percent). However,
men who knew that victim services existed had a much higher usage
rate than women who knew (85 percent compared with 51 percent).
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Nearly one in five victims consulted a private attorney
regarding the crime. The predominant reason was to explore the
possibility of filing a civil suit for damages. In the few cases
where c¢ivil litigation was pending and the attorney had appeared
in court as the victim's counsel at sentencing, the attorney
refused to be interviewed for the study.

Impacts of Vietimization. The impact of crime upon the

victim varied from the minor inconvenience of reporting a crime
and contacting the insurance company to feelings of insecurity of
variable duration and intensity, financial loss, physical injury,
or death of a loved one. By far, the most frequently reported
impact was ‘'"emotional," experienced by over half of the
victims. Emotional effects ranged from irritation to profound
preoccupation with the c¢riminal incident or its results. Nearly
4 out of 10 persons felt a sense of insecurity, which sometimes
pervaded the victim's consciousness for a long time and prompted
the victim to take specific actions, such as moving, improving
household safety, or taking martial arts. Nearly 25 percent of
the victims reported being most affected by financial loss; 14
percent by physical injury; and 12 percent by the loss of a
relative.

Reported crime impact was related to the type of crime, as
might be expected. Rape, assault, and other violent crimes were
most likely to have an emotional impact. Burglary was associated
with a feeling of vulnerability. Financial loss was not limited
to property crimes. Crimes involving physical injury or death
resulted in major expenses and/or loss of wages.

B. Response to Allocution Rights

As indicated above, officials estimated that less than 3
percent of felony victims exercised the allocution right at
sentencing hearings. (See Chapter VII for further discussion of
extent of vietim utilization.)

Victim Awareness of the Right. Despite the great amount of
publicity about the Victims' Bill of Rights, mandatory
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notification of victims, and victims' contact with various agency
personnel, only 44 percent of the 171 victims interviewed were
aware of the right to appear at sentencing. Approximately 50
percent of these victims 1learned about the right from the
district attorney, 21 percent from the probation officer, 15
percent from victim/witness programs, and 10 percent from other
criminal Jjustice persons such as police. Only a few victims
mentioned the Victims' Bill of Rights itself as their source of
information.

Although the probation departments are legally responsible
for notifying victims of their allocution right, the sequence of
events in criminal proceedings may account for the higher
proportion of victims who recalled being informed of the right by
the district attorneys' offices. From the time that someone is
charged with a given crime, the victim may begin a series of
meetings, phone calls, and correspondence with the district
attorney, but not until there has been a conviction does
probation prepare a presentence report and send notification of a
scheduled sentencing hearing.

Reasons for not Exercising the Right. Of the 43 persons who

knew their rights but did not exercise them, 37 percent were
satisfied with the response of the c¢riminal Jjustice system
(especially true in burglaries), while 30 percent believed that
their appearance before the judge would make no difference. For
28 percent, the reasons were more personal: they were either too
upset, afraid of retaliation, confused, or discouraged. Another
five percent of the victims said an appearance would have been
too costly in terms of 1lost wages, c¢hild care, or travel
expenses.

Those victims who indicated that appearing would make no
difference did not all reflect a negative attitude. Some were
satisfied by assurances from the district attorney that the
criminal would receive the maximum sentence possible; some even
attended the hearing prepared to make a statement but then
decided their comments would be superfluous. Others, however,

were discouraged by the district attorney or the probation
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officer, only to regret later that they had not expressed their
feelings. Some victims indicated that officials sometimes
expressed concern that an oral statement might be
counterproductive, if, for example, the victim became hysterical.

It was not uncommon for victims to present themselves in a
passive mode, explaining that "no one told me I should," or "they
don't seem to care," or "I was busy." One victim, who was also a
witness in the case, thought that being barred from the courtroom
during the trial precluded her involvement at the sentencing
hearing.

Reasons for Exercising the Right. Of 38 victims exercising
the allocution right by written or oral statement to the court,
34.2 percent indicated their primary reason for addressing the

court was the desire to express their feelings to the judge;
31.5 percent indicated they wanted to perform what they perceived
as their duty; and 26.3 percent indicated the desire to achieve a
sense of justice, or to influence the sentence. One victim of a
terrifying armed robbery wanted to show the criminals that
victims could make life miserable for them. Another, angry at a
plea bargain to second degree murder in his son's death, wanted
to see the young man responsible sent to prison, not the Youth
Authority. "Adult crime--adult time," he said. Still another
man, whose brother was unable to care for himself after a severe
assault, said, "I needed to say something because my brother is
unable to speak for himself," and he meant it literally. Several
victims who knew their attackers personally wanted to ask the
court to provide psychological help for the offender, usually for
the good of the offenders as well as the safety of others. A man
who was assaulted by an acquaintance indicated he wanted to speak
because he knew both the high costs of incarceration and the
undesirable conditions in prison; he advocated probation and
restitution.

Intricately bound wup with their reasons for making a
statement at sentencing were the end results which the victims
hoped to gain. From four options victims were asked to choose
the primary result they hoped to accomplish. Fifty-six percent
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hoped for a long or maximum sentence; 15 percent sought emotional
relief by having their say or by representing a murdered family
member; 12 percent sought financial restitution. The remaining
17 percent of the victims had a variety of other objectives,
including requests for a "lighter sentence."

Content of Victims' Statements. On the average, victims
reported that they made two main peoints in their statements to
the sentencing judge. The most common point made by nearly half
(47 percent) of the victims was that the perpetrator should be
punished or, more specifically, locked up. Slightly more than 25
percent of the persons stressed one or more of the following:

the effects of the crime on the family, qualities of the criminal
(usually highly negative ones), the good qualities of the victim,
or the nature of the c¢rime itself. A few persons mentioned the
need to protect society by keeping the criminals incarcerated;
still others suggested alternative sentences, restitution in
particular.

Nearly half of the persons preparing statements received
some help, most frequently from family members or friends,
sometimes from a victim support group, such as Mothers Against
Drunk Drivers, and occasionally from a private attorney or the
district attorney.

Benefits of Allocution. The survey indicated that making a

statement at sentencing had potentially two main effects -- an
emotional effect on the victim and a perceived effect on the
sentence. Over half of the victims speaking (54 percent)

reported that indeed they felt different after making their
statement to the judge, and 59 percent expressed positive
feelings of satisfaction or relief. On the negative side, 25
percent of the victims felt angry, fearful or helpless, and 10
percent felt dissatisfied.

Less than half (45 percent) of the allocutors felt that
their involvement affected the sentence. Even those who felt
they had an effect were still inclined to view the sentence as
too easy; in fact, they held this view in the same proportion as
persons who had no involvement in sentencing at all. Most
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discouraged were those who made statements but felt they were not
heeded; 82 percent of these victims thought the sentence given
was too light.
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VI. FACTORS INFLUENCING USE OF THE ALLOCUTION RIGHT

Given that allocution is a rare event, to what extent does
the victim's own reaction to the c¢rime and to the criminal
justice system influence his decision to participate at
sentencing? What are the variables which distinguish those who
speak at sentencing from other felony victims?

A. Previous Studies

Recent literature on victims has focused on the importance
of wvictim involvement and victim satisfaction with the criminal
justice system. For some victims appearing at sentencing
hearings is the culmination of a series of actions after the
crime. Participation may arise from feelings of satisfaction or
displeasure with prior contacts with the system. Participation
may also result in such feelings.

Hagen (1982), in a study of victim involvement in
communities near Toronto, analyzed various vietim activities,
€.8., contact with police, prosecutor, and knowledge of
disposition -- and the relationship of these activities ¢to
victims' attitudes toward disposition. Hagen's findings, which
were suggestive rather than conclusive, indicated that victims
who attend court are more 1likely to reduce their demands for
severity in sentencing. Thus, Hagen postulated a linkage between
involvement and the acceptance of the case disposition.

In a survey conducted by Lou Harris and Associates for the
New York State Crime Vietims Compensation Board (1984), Bucuvalas
reported that overall victim satisfaction with the police and the
district attorney is enhanced if the viectim receives victim
services. ,

Victim/witness agencies, however, have continued to be
concerned about the lack of witness cooperation. 1In evaluating
this "persistent phenomenon," Davis (1983) suggested that victims
might be more cooperative if they were given a chance to have
their opinions heard in court.
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In another recent study, System Response to Victim Harm by
Hernon and Forst (1984), approximately 80 percent of 249
respondents expressed satisfaction with the police, 67 percent
with the prosecutor, 54 percent with the judge, and 49 percent
with the disposition. After reporting that 21 percent of victims

interviewed wanted greater opportunity to express their opinions,
the authors concluded that "there is a high correlation between
satisfaction and the wvictim's perception that he or she
influenced the outcome. . . . Vietims are generally more
satisfied with the way their case is handled when they are
informed and have access to someone in the c¢riminal Jjustice
system who listens to and appears to care about their opinions."1

In their evaluation of the Structured Plea Negotiation
experiment, discussed earlier, Clark et al. (1984) reported that
most victims tended to be satisfied with their attendance, but
that they also realized that their presence and/or statement at
the plea negotiation conference had no impact on the case
disposition. These findings echo the results reported by Heinz
and Kerstetter (1980) on a similar field experiment in Dade
County, Florida in 1977.

With this background of tentative findings in mind, the
project's research on victim response and participation was
undertaken.

B. Defining Victim Participation at Sentencing

During the course of data collection and analysis, it becamne
evident that speaking at sentencing was the most active choice
from a number of options that victims or their next of kin might
undertake as a result of their concerns regarding sentencing.
Some of these concerns may have already been expressed to the
probation officer for use in a victim impact statement.

The researchers found that victims at the sentencing hearing
might act in one of four ways: victims might have no involvement
at the hearings; they might attend the sentencing hearing as
observers; they might send written statements to the judge; or
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they might make an oral statement at the sentencing hear'ing.2
Thus, victims can be classified by the quality and ihtensity of
their personal involvement at sentencing, ranging from inaction
to passive observation to assertion in written or oral form.

In the analysis which follows, victim participation is a
discrete variable, ranging from no participation to
allocution.3 Bearing in mind that a special effort was made to
identify those who spoke at sentencing hearings, one can see in
Table 6.1 the distribution of types of victim participation

4

within the sample.

Table 6.1

Types of Victim Participation at Sentencing¥

N Percent
Did not participate 117 68.4
Observed the hearing 10 5.8
Sent written statement 15 8.8
Made oral statement 29 17.0

¥If the victim was active in more than one way, the
code reflecting the highest level of activity was used.

C. Factors Related to Victim Participation

The following analysis examines the extent to which viectim
participation was influenced by the demographic characteristics
of the victim, the type of crime, and the victim's 1level of
involvement and satisfaction with the criminal Jjustice system.
Table 6.2 shows the relationship of selected items to viectim
participation, listed in order of statistical significance.
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Table 6.2

Relationships of Selected Items
to Viectim Participation in the Sentencing Process

Significance Level¥

Item N.S. p.<.05 p.<.0l p. <.001

County of Conviction

Sex of Respondent

Educational Level

Employment Status

Marital Status

Ethnicity

Prior Victimization

Criminal Justice Satisfaction
(grouped scores)

Occupational Group

Relationship of Respondent to Vietim

Type of Sentence

Filing Civil Suit

Vietim Harm Scale (r=.174)

Contact with Viectims' Group

Contact with Private Attorney

Receiving Victim Services

Type of Crime

Knowledge of Allocution Right

Criminal Justice Involvement
(grouped scores)

PRIPIPAPEPIBI PSS PS

P PSP PGPS

-

¥Based on Chi square unless otherwise noted.

P PS

No significant differences in participation at sentencing
were found in relation to gender, ethnicity, marital status, or
educational level. Because of their active role as mothers in
cases involving <c¢hild abuse and drunk driving, women were
somewhat more likely to have contact with vietim support groups,
which encourage participation. For these same reasons, women
were somewhat more 1likely to be involved with more serious
crimes; parents, in general, were more likely to be active
participants than other relatives and more likely to be involved
with ¢the most harmful crimes. Occupational differences were
significant. Professionals were more 1likely to speak at the
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sentencing hearing; technical and clerical workers tended to send
written statements.

As expected, crimes resulting in serious personal injury
generated higher levels of overall participation than property
crimes. In child molestation and homicide cases, it was not
victims themselves but the next of kin who were most likely to
participate. As a group, victims of burglary and assault were
least 1likely ¢to wexpend the extra time and effort to make
presentations to the court. They usually relied on their
insurance company, if they had one, to ameliorate the loss and on
the criminal justice system to prescribe the appropriate
sentence. No rape victims in the sample spoke at sentencing
hearings.

There is evidence that participants in sentencing remembered
learning about the right to appear more often from a personal
contact with an official than from notice by mail. The personal
nature of the communication may have encouraged these victims to
participate at sentencing.

D. Involvement and Satisfaction

It was anticipated that certain experiences with the
criminal justice system would increase the vietim's motivation to
appear at sentencing, namely, the victim's level of involvement
with the criminal Jjustice system and his or her level of
satisfaction with the system.

To assess factors in the criminal justice process that might
contribute to allocution, the project staff developed a series of
specific questions that measured the extent of a victim's
involvement and satisfaction with law enforcement, the courts,
the prosecutor, and other agencies. From these items, two
measures were developed--the Criminal Justice Involvement Index
and the Criminal Justice Satisfaction Index. Both indices were
developed based on variables from by other studies as well as on
the researchers' hypotheses. (See Appendix C for detailed
information on ‘these indices and the statistical analyses
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used.)

The major components which measured victims' Criminal
Justice Involvement were the following:

1. Victim interaction with the district attorney;

2. Amount of court activity on the part of the victim; and

3. Victim knowledge of allocution rights.

The major components measuring Criminal Justice Satisfaction
were the following:

1. Vietim's satisfaction with law enforcement;
2. Vietim's satisfaction with the district attorney; and
3. Victim's opinion of the judicial process.

The Involvement and Satisfaction Indices were significantly
interrelated, (r=.418), suggesting that persons actively involved
with the adjudicative process--those with direct experience with
officials and the court--were more satisfied with the c¢criminal
justice system than those who had 1little or no involvement.
However, several factors, such as the nature of the crime tended
to disrupt the relationship between involvement and
satisfaction. The greater harm done to the victim the 1less
likely the victim or next of kin was to feel that the case was
handled well or to be content with the outcome. Relatives of
murder victims were significantly more likely to be dissatisfied;
to a lesser degree so were those victims who felt a chronic sense
of insecurity after the crime.

The personal impact of the c¢rime, as reported by victims,
did not appear to be directly related to their 1level of
involvement. Although reporting similar types of losses (whether
loss of loved one or an emotional or financial loss), people did
not react in a similar manner. This finding provides further
evidence that victims become involved for a number of reasons.
Being involved in the court process presents opportunities for
negative as well as positive experiences.

Persons who received services from victim/witness programs
and had extensive involvement in the criminal justice system were
no more likely to feel satisfied than those who received no

services, Those who received help in completing forms for
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compensation from the state were more often dissatisfied. These
persons, of course, were often the next of kin of mnmurder
victims. Again, the severity of the crime may provoke such
intense feelings of anger, depression, or unhappiness that
positive interventions have little impact on the victim's overall
assessment of the criminal justice system.

Some victims also reported frustration encountered in
dealing with the complex, slow process of collecting funds to pay
medical or funeral expenses, which at the time of the study often
took as long as 18 months. Any rights granted victims or efforts
to improve services to them may be undone by bureaucratic
inefficiency or thoughtless treatment by an official. If a
victim experiences a single unhappy incident between the time of
the crime and sentencing, it often negates a number of positive
encounters with the criminal Jjustice system and result in an
overall negative assessment.

Relationship to Vietim Participation. The Criminal Justice

Involvement Index is strongly related to victim participation at
sentencing (which includes observing the hearing, sending written
statements and making oral statements) (r=.489). Most victims
did not suddenly become interested in allocution when the
sentencing date neared and they received a letter notifying them
of the right and the hearing. Victims who submitted statements
or spoke at sentencing were much more likely to have had frequent
contact with the district attorney, to have received services
from a victims' services program, to remember having received
notifications, to have applied for restitution or compensation,
to have talked with the district attorney about the sentence, to
have been encouraged to make a statement, and to have attended
other court proceedings.

Other activities significantly related to participation were
the following: having c¢ontact with a victims' support group,
retaining a private attorney, filing a civil suit, and receiving
media publicity. A picture emerges of a person playing an active
role in the prosecution that culminates in the victim either
submitting a written statement or delivering an oral statement in

61




the courtroom.

The Criminal Justice Satisfaction Index, however, was not
related to viectim participation at sentencing. (r=.065). It
appears that while some victims participated because of
satisfactory contacts with officials, others took part in
sentencing because they were dissatisfied with the actions or
manner of the district attorney or the probation officer. The
Satisfaction Index was negatively correlated with the degree of
injury suffered by the vietim (r= .204 p<.01). For some next of
kin experiencing the highest level of victim harm -- homicide or
manslaughter of a family member -- it appears that no process or
outcome (short of the death penalty, perhaps) would be sufficient
to produce a satisfactory result.

Comparative Findings. The statistical findings of ¢this
study support the finding of Harris (1984) and Hernon and Forst
(1984) that greater involvement with the system throughout the
proceedings resulted in higher 1levels of overall satisfaction
with the criminal justice system.

However, the findings provide limits to the supposition that
participation would lead victims to accept the case disposition
(Hagen, 1982). 1In the most serious cases, which often involved
participation by the nesxt of kin, no disposition appeared harsh
enough to balance the scales of Jjustice. Nor did victim
compensation enhance satisfaction.
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NOTES

J. Hernon, and B. Forst, 1984, The Criminal Justice Response
to Victim Harm, (Washington, D.C.: NIJ): p. 50.

During the interviewing and coding phases of the project,
data indicated that in terms of motivation and personal
involvement victims who wrote to the judge regarding
sentencing were similar to those who spoke at hearings and
that both of these groups were significantly different from
other groups of victims. (Appendix Table 17) Those who
spoke or wrote to the judge wanted to have impact on the
sentencing process, but their means of communication
differed. The decision to present a written rather than
oral statement was sometimes a matter of personal
preference. Not everyone is comfortable at center stage or
able psychologically to withstand the stress of a personal
appearance, which involves confronting the convicted
criminal. Actual confrontation with the convicted criminal
requires a higher degree of risk taking and personal public
disclosure. Logistics related to time, distance, and
expenses made a personal appearance difficult or impossible
for some victims or their next of kin.

Based on responses to three questions on participation at
sentencing, each respondent received a score from 0 to 4.
Weights were assigned to reflect the quality and intensity
of the victim's involvement at sentencing, as follows:

0 -- Victim was not active regarding sentencing.

1 -~ Victim only attended sentencing hearing.

2 -- Victim sent written statement to judge.

3 -~ Viectim's counsel or relative made an oral
statement

4 —— Victim made an oral statement at sentencing
hearing.

Since only three cases fell into category 3, the cases were
examined individually. Because of the high level of victim
participation found in each case, they were scored ac U's.

It is important to keep in mind that 17 percent of the total
sample spoke at sentencing. In +the three —counties
studied, there are over 2,000 felony convictions in a six-
month period; during a similar time period the courts
identified 54 persons as exercising the right of
allocution. Thus, roughly 2.5 percent of sentencing
hearings resulted in a victim appearance. The percentage
would drop if multiple convictions, multiple victims were
taken into account. (See Tables 3.1 and 3.2, pp. 33-34 for
sampling statisties.) In order to have a viable comparison
group, the project deliberately identified and ‘interviewed a
much higher proportion of vietims who spoke at sentencing
than would be found at random.
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VII. EFFECTS OF ALLOCUTION

The project staff selected three areas of research to assess
the effects of the new victim allocution right: (1) the extent
of the use, (2) the perceived effect on procedures and decision
making in the court (measuring actual effect was beyond the
purpose and scope of the study), and (3) the increase in agency
workload.

A. Vietim Utilization

According to 72 percent of the judges and 95 percent of the
prosecutors, 3 percent or 1less of felony crime victims make
statements at sentencing hearings. The victim survey supports
these estimates. In the three counties studied, .ver 2,000
felony convictions occurred in a six-month period; during a
similar time period, 54 persons were identified as making
statements at sentencing; thus 2.5 percent of sentencing hearings
resulted in a victim appearance.

Despite differences in the style of notification letters,
participation rates statewide did not appear to differ noticeably
from one county to another. When asked why the proportion of
victims exercising the right to appear at sentencing 1is not
greater, agency officials responded as shown in Table 5.1.
Included for comparison are the reasons given by victims who knew
about the right but did not use it.




Table 7.1

Perceived Reasons for Low Appearance Rates at Sentencing

Respondents
Reasons Judges District Victims
Attorneys

(n=48)* (n=47)% (n=43)

Viectim had satisfactory input 48% 34% 37%
Victim feels he can have 1little

impact 22% 30% 30%
Viectim trusts the decision of the

Court 22% 15% NA
Victim is often fearful 8% 17% 9%

Victim is not adequately informed
of right 0% 4% NA

¥ Number of responses; multiple responses were possible.

Although the pattern of response was similar among the
groups, judges were more likely to place their confidence in the
procedures in place before the passage of the Victims' Bill of
Rights, which, they believed, provided the viectim with
satisfactory input through the victim impact statement and the
district attorney. Comments from both judges and district
attorneys were similar. The following are typical statements:

Most victims want a forum but are satisfied in talking
to the probation officer or the district attorney and
having them make the presentation . . . Testifying in
court is an intimidating experience and except for
egregious cases, most victim/family members don't want
to do it. 1In aggravated cases . . . a forum has always
been available. . . .

Despite the formal notice, no more viectims have
addressed the court directly than in the past.

Very few people seek revenge. Most are content to let

government handle crime so few appear unless required
by subpoena. Prop. 8 has only provided a forum which
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few take advantage of.

Most victims are passive or content to let the matter

be handled by the Court, A lot don't care or don't

want to be bothered anymore (over and above police

interrogations, District Attorney interrogations and

court appearances).

District attorneys more often mentioned victims' feelings of
impotence or fear as deterrents to involvement; Jjudges stressed
the diffidence and timidity of vietims, typically unfamiliar with
the courts and intimidated by the process:

It takes a given personality to speak up; further only
in certain cases are victims so aroused and exercised
as to overcome their natural trepidation.

The whole Jjudicial process is designed to wear out the
victim or witness. All prelims are continued at the
request of defense on and on . . . . Each time the
witness or victim loses time at work, etc. Eventually,
the witness or victim refuses to come in because it is
costing him too much.

The victim is of the view that the system sets its own
limits and personal presentation would be of 1little
impact.

A number of comments also referred to general apathy and to
the victim's desire to forget the experience. The reasons given
by victims support the officials' views, especially those of
district attorneys. However, all officials seemed to
underestimate greatly the extent to which victims have been
uninformed -- judges and district attorneys rarely cited a lack
of information as a reason for low appearance rates, while 56
percent of victims interviewed stated they did not know about the
allocution right.

It was noted by some officials that the nature of the crime
is strongly related to victim allocution at sentencing. As the
victim data indicate, sex offenses against children and violent
crimes are more 1likely to elicit vietim allocution than are
property crimes. Qther factors such as geography and
demographics may also influence allocution. As reported by the
district attorney in one small county:
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[(We have] very few felony crimes to begin with.
Because of our small size we are able to deal with our
victims on a personal basis and usually get a good
understanding of their feelings about the crime and
punishment involved. Our procedures, though informal,
allow a great deal of input by viectims. Because most
victims, and criminals for that matter, are visitors to
our area, actual appearances at sentencing by victims
are seldom.

B. Perceived Effects on Judicial Decision-Making

Although most probation officers thought that the viectim
impact statement had as much effect as allocution, a few believed
that allocution had greater influence:

Judges are very susceptible to what they perceive as a
general change in attitude of the community, e.g., MADD
organization's advocacy for stricter drunk driver
penalties. These activist groups, coupled with the
appearance of an incensed yet articulate victim
produces great pressure on the court.

According to probation officers, the contents of allocution
statements and their impact are not always as expected:

- The impact is directly dependent upon the impression
viectim makes on the Court, This is very
unpredictable.

- We have experienced victim pleas for lenience--and

the court was lenient. We have also had victims

. . ¢Change statements in court. We've had a

teenage rape victim state she more or less
consented,

- Post-conviction admissions may create difficulties
for judges and prosecutors alike.

Most Jjudges indicated that at the time of sentencing they
already had been informed of the victims' viewpoint through the
victim impact statement, and consequently, the actual appearance
had little effect.

- In each case the probation officer interviews the
vietim (unless the victim declines or refuses) and
the victim's views on an appropriate sentence are
included in the written sentencing report and may
strongly influence the probation officer's
recommendation to the judge. Thus, the victim who
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does not appear in court at sentencing may
nevertheless have a strong impact on the sentence
imposed, and the victim's feelings are known by the
judge at that time.

~ Judges . . . are generally aware of what ([the]
victim says re restitution/sentencing, and
appearance of f[the] victim probably has 1little
impact on outcome.

- Superficial cosmetic P.R. value. Adds nothing. No
impact. Pertinent info communication before 1191.1
(P.C.).

- It does allow victims to air their grievances or

'get it off their chest'. To this extent they may
feel the system is paying more attention to them.

District attorneys were much more 1likely than Jjudges ¢to
think that allocution affected sentencing. Seventy percent of
the district attorneys, compared to 19 percent of the judges,
indicated that a victim's appearance often or sometimes increased
the severity of the sentence.

Of the victims appearing, 45 percent felt that their
involvement affected the sentence. Although persons who spoke at
sentencing were often the wvictims of serious‘ crimes, they
reported a higher frequency of non-jail sentences than those who
did not appear‘.1 (Table 7.2) 1Individual case analyses indicated
that some viectims who spoke were primarily interested in
receiving restitution or in "getting help"--such as drug or

alcohol treatment--for the criminal because he was a relative or

friend.2
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Table 7.2

Victims' Reports of Type of Sentence
by Type of Victim Participation-in Percent

Type of Sentence

Type of Participation Prison Jail Non-Jail¥ Total
(N)

No Participation (75) 57.3 26.7 16.0 100.0

Attendance Only ( 9) 55.6 hy.y 0.0 100.0

Letter to Judge (14) 178.6 14,3 7.1 100.0

Oral Statement (26) 46.2 7.7 46.2 100.0

Total (124) 57.3 22.5 20.2 100.0

¥Primarily probation, probation with restitution, and drug or
alcohol treatment.

With respect to restitution, 66 percent of district
attorneys (compared with 40 percent of the judges) thought that
victim appearances increased the amount of restitution awarded.
In general district attorneys display a positive attitude toward
allocution.

- From a prosecutor's standpoint, I feel that the
victim's presence in court aids the Judge 1in
passing an equitable sentence. All too often the
only person present in court who will be directly
affected by the sentence passed, is the defendant
himself and as a consequence the Judge's sense of
sympathy would naturally be drawn to that only
'warm body' present. The presence of a victim and
particularly one who voices an opinion or
recommendation regarding sentencing serves to
counter-balance the above tendency.

- Prop. 8 has been a real significant step toward

vietim recognition and awareness. It 1is as
important as a public statement as it is as a court
tool.

Prosecutors, however, added that:
- Judges are constrained by law, logic, and Jjustice.

In a majority of cases nothing the victim says is
really going to impact.
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-~ Little dimpact . . . other than as a statutory
reference to accomplish what we have been doing for
years.

- Members of the Jjudiciary who were responsive to
victims' rights before, continue to be so, and
others who place defendant's rights paramount . . .
also continue.

C. Increase in Workload

Most probation departments have experienced a minimal
increase in workload related to notification, which basically
involves mailing a form letter. It is unclear whether district
attorneys have any more contact with viectims as a result of the
allocution right.

The impression of project staff, based on the agency surveys
and on informal interviews with personnel in +the various
agencies, is that combined victim assistance efforts by relevant
agencies are characterized by disorganization and by duplication
of some services and omission of others.

D. Expectations for the Future

While 44 percent of district attorneys anticipated that
vietim allocution would increase, 75 percent of the judges
expected the level of allocution to remain about the same. A
majority of victims (71 percent) anticipated increased
participation 1in the future. Directors of victim/witness
programs were almost unanimous in their belief that victim
participation at  sentencing would increase and that the system
itself would become more responsive to such participation.
Reasons for the expected increase included better information for
vietims, and, consequently, greater awareness of the right to
appear, as well as a wider interest in victims in general. Some
respondents from victim/witness programs recommended additional
resources and services to encourage allocution:

I strongly feel more victims would appear and would
address the court if they were personally escorted by
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someone familiar with the system and to whom they could

turn for help. There 1is an aversion to public

speaking, enhanced by awe of addressing a court. ‘

Victims also saw the need for more information on rights,
more support from the district attorney, and more legal
assistance. Although victim/witness programs are able to provide
some of these services, the programs appear at this time to be
responding to requests regarding appearance rights but not
reaching out to increase awareness or to support allocution in a
systematic manner.

NOTES

1. Cross checks of victims' reports with court orders revealed
a high 1level of accuracy in victims' reports of the
sentences imposed. However, because of the small numbers
involved and the multiplicity of factors affecting
sentences, the data should be viewed with caution.

2. See the general discussion in Section V B. Response to

Allocution Rights, pp. 50-54,
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VIII. FINDINGS, CONCLUSIONS AND RECOMMENDATIONS
A. Findings

The major findings of the study are grouped into four
general categories: (1) the 1limited scope of the allocution
rights, (2) impact on the criminal justice system, (3) impact on
viectims, and (4) factors associated with victim exercise of
allocution rights.

Limited Scope of the Rights

- Plea bargaining and California's determinate sentencing law
together severely 1limit the possible impact of victim
allocution on sentencing results. Simply stated, in most
cases the right is of marginal or no utility to a victim
seeking to influence a sentence.

Effects on the Criminal Justice System

- The vast majority of the presiding judges of criminal courts
in California were convinced that victim impact statements,
which are part of the prcbation report considered by the
judge prior to sentencing, provide victims an adequate
opportunity to express views on sentencing. In the opinion
of the presiding judges, the allocution right at sentencing
is unnecessary. Chief probation officers shared this
perspective.

- Although district attorneys were more confident than judges
that vietim allocution might influence sentencing, according
to viectim interviews district attorneys frequently advised
vietims that an appearance was unnecessary and would add
nothing to the sentencing decision, especially where plea
bargaining had occurred.

- Giving victims the right of allocution at sentencing
hearings has not resulted in any noteworthy change in the
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workload of either the courts, probation departments,
district attorneys' offices or victim/witness programs.
Although agencies have generally complied with the statute,

the effect of the workload on the system has been minimal.

Impact on Victims

- Although probation departments sent letters notifying
victims of the right to appear at sentencing hearings, less
than half of the victims sampled were aware of the right.

- Some of the notices sent by probation departments to victims
were returned undelivered Dbecause addresses had Dbeen
inaccurately recorded or the victim had moved between the
time of the crime and the conviction.

- Less than three percent of felony victims actually appeared
at sentencing hearings.

- Vietims who knew about the allocution right but did not
appear often indicated that they had been satisfied with the
system's response and felt confident that the court would
impose the appropriate sentence. Some victims had a more
fatalistic view, believing that the system would proceed on
its own c¢ourse regardless of victim comments or viewpoint.

- Six out of 10 victims who expressed their opinions to the
sentencing court, either in writing or by allocution, had
positive feelings afterwards. However, these particpants
were no more likely to feel satisfied than victims who took
little or no action.

-- Vietims who sent written statements to the court were
similar in attitude and involvement to those who appeared
and made oral statements; the method of communication used
was a matter of preference or convenience.

- More than half of the viectims who participated, whether by
written or oral statement, hoped to influence the court to
impose a long sentence, but their underlying motivation also
included a desire to express their feelings and a sense of
duty to contribute their views.
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Despite the 1limited use of allocution, most victims
interviewed regarded the right as important and thought that
victim allocution would increase in the future. However,
most victims also indicated that more information, more
support, and some legal assistance for victims would be
necessary to achieve that increase.

Most viectims, regardless of their level of participation,
would 1like to have been informed of the outcome of the
case, The fact that the district attorney was obliged to
provide such information, 1if requested, was not common
knowledge.

Factors Associated with Vietim Participation

Demographically, those who participated in sentencing
hearings, either by written statement or allocution, were
similar to nonparticipants in terms of gender, age, ethnic
group, and marital status.

Parents of victims participated at a higher rate than
victims themselves. Parental participation was related to
the type of crime. Murder, manslaughter, and child molesting
were associated with the greatest participation.

Victims of burglary participated in sentencing at a very low
rate. Tn general, those who had insurance appeared to be
satisfied with reimbursement from their carrier.

Victims of crime involving a substantial monetary loss not
covered by insurance, such as fraud, generally participated
in sentencing to seek restitution. Since direct restitution
to the viectim is generally available only when probation is
granted, these victims were forced to seek a sentence that
did not include a prison term.

Participation in sentencing was associated with a high level
of activity through various phases of the case, particularly
activity involving contacts with the district attorney. 1In
general, victims who decided to participate in sentencing
had exhibited a pattern of involvement in the case soon

74




L

after the crime was committed.

. Participation in sentencing was not related to satisfaction,
in part Dbecause of the severity of many crimes. For
example, a parent who had lost a child in a drunk driving
incident was not made "happy" by a brief appearance in
court, In addition, a single negative encounter with one
official sometimes outweighed a number of other positive
exXperiences.

B. Conclusions

Effect of Allocution at Sentencing

The right to allocution at sentencing has had little net
effect on the operation of the California criminal justice system
or on sentences in general. Some of this lack of effect can be
attributed to a variety of extrinsic factors not inherent in the
concept of allocution: determinate sentencing, victim impact
statements taken prior to sentencing hearings, restrictions on
the availability of restitution, compensation for victims of
violent crime provided by an agency outside of the criminal
justice system, and inadequate notice.

Victim Response to Allocution

While the study shows that victims desire the right to
participate in sentencing, few victims show any great
predisposition to exercise the right. The interviews indicated
that some viectims view the rights from a purely practical
perspective and decide against appearing because they have
concluded, probably correctly, that they cannot affect the
sentence.

Benefits of Allocution

Despite the limitations of allocution in general, and
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California allocution in particular, there is reason to believe
allocution benefits some victims of crime. Despite the finding
that those who participated were "no more 1likely to feel
satisfied than victims who took little or no action," the study
did interview a number of individuals who indicated they had
benefited from the allocution rights. Some victims reported
receiving enhanced restitution, persuading Jjudges to impose
longer sentences, or experiencing a sense of recognition and
participation.

Victim Desire for Information

The interviews indicate that victims want information about
the case against the defendant as much as they desire the legal
right to participate. A sizable percentage of victims felt
ignored, had a 1limited understanding of the criminal justice
system, or had trouble ascertaining what stage a case had reached
or why a particular action had been taken. In fact, there is
evidence that some of the viectims exercised the right of
allocution a% sentencing primarily to find out what was going on
in their case.

Notice Problems

Inadequate notification procedures has proved to be a major
problem in the implementing of the allocution right. The form
letters sent by the probation departments are an inadequate means
of communication.

Limited Scope of Allocution

Regardless of the unique factors that might limit the scope
of the allocution right at sentencing hearings in California,’
allocution at sentencing will be a modest right wherever it is
established because plea bargaining effectively resolves the vast
majority of all sentences before the victim can have his say.
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Indeed, plea bargaining may result in the dismissal of some
criminal charges, thereby depriving some victims of the right to
allocution.

If the intent behind the allocution right is to give victims
an opportunity to comment on and influence the sentences for the
crimes committed against them, victim participation must exist at
earlier stages in +the prosecution of cases. These earlier
stages, such as charging and plea bargaining, control to a
substantial extent the outcome of the case and the sentence a
judge may impose. The right to allocution without rights at
earlier stages will be 1little more than a useless appendage, a
tail that cannot wag the dog. This is particularly true within a
determinate sentencing system.

Role of Victim Impact Statements

California's victim impact statements, taken by probation
officers and included in presentence reports, provide many
victims with a satisfactory and adequate opportunity to express
their views. An informal face-to-face interview or conversation
with a generally sympathetic probation officer appears to be, for
many victims, a more comfortable and emotionally satisfying
experience than a recitation in open court. Moreover, given the
thoroughness of victim impact statements, only rarely will an
allocution appearance accomplish more than a viectim impact
statement.

The Drafting of the Allocution Provisions

The allocution provisions of Proposition 8 were poorly
drafted. They failed to identify and provide solutions to a
number of problems. For example, Section 1191.1 does not
indicate when %the victim is permitted to speak or whether the
vietim must speak under oath and be subject to cross-
examination. In addition, Section 1191.1 does not give the

victim the right to receive the presentence report prior to the
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sentencing hearing. This report usually provides the bulk of the
background on the offender and the evidence to be considered at
the sentencing hearing. Without access to this report, the
vicetim sits in the hearing with little understanding of what the
attorneys and the judge are discussing.

The California Legislature has responded to the defects of
Section 1191.1, but only in a piecemeal fashion. Under
legislation that took effect January 1, 1986, the victim is now
entitled to the sentencing recommendation contained in the
presentence report, While this 1legislation constitutes an
improvement, the victim is still denied information on the
rationale of the proposed sentence and on the offender's
background and criminal history. Ironically, the victim (and the
public) is legally permitted to see the report immediately after
sentencing.

C. Recommendations

Research and Experimentation

The project staff proposes the following research to help
resolve major unanswered questions about victims' rights.
Whenever possible, actual effects on sentences should be studied.

1. An experiment giving victims the right to Dbe
comprehensively informed.

California's minimal efforts to educate the public about the
allocution right and the limited efforts of probation departments
to notify victims and to explain the nature of the right raises
the question as to what increased utilization and benefits might
occur if victims were notified and educated in an affirmative and
personal manner.

In addition, the desire of victims for specific information
about the case in which they are involved suggests that a right
to be informed may be as important, or potentially more
important, to victims than the right to participate.

The experiment should include a comprehensive victims'
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communication model. The right to be informed should require
that the system affirmatively seek out and communicate with the
victim, unless the vietim indicates a desire not ¢to receive
information. The right to be informed might require that police,
district attorneys, Jjudges, and probation officers develop
systematic ways of communicating and explaining decisions.
Communications should be coordinated or conveyed through a single
agency. Such a right to be informed need not necessarily
encompass every plea bargain in every burglary case. However,
victim inquiries should be solicited.

Information and explanation should be provided in a
sympathetic and informative manner. Written communication may be
adequate in some circumstances, but most victims seem to prefer
to receive their information in person or by phone. Perhaps,
like non-victims, they merely want to be reassured that real
people staff and operate our public institutions.

2. An experiment permitting vietims to participate at a
series of critical stages in prosecution, such as charging, bail
hearings, preliminary hearings, plea bargaining, and sentencing.

With such expanded rights of participation, would victims
significantly affect the outcomes of cases? Would they benefit
in financial, psychological, or moral ways? Would victim
participation increase dramatically, and would more victims use
private attorneys to advise them or to argue their position in
open court? How would the prosecutor's role be affected? Given
extensive rights of participation, would certain victims second
guess the prosecutor at each stage of the case and, in effect,
attempt to conduct a private prosecution of the defendant? Only
a éarefully thought out experiment can provide answers to these
guestions.

3. A study comparing allocution 1in a state without
determinate sentencing with allocution in California.

Determinate sentencing severely limits the results a victim
can achieve at sentencing. Without this limitation, victims may
be more 1likely to participate and feel satisfaction. A
comparative study would provide data on this important issue.
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y, A study of the short- and 1loang-term psychological
effects of allocution and other forms of vietim participation.

If most victims do not choose to exercise allocution rights,
and if most of those who do choose to exercise the rights cannot
affect the outcome, there is a question as to whether allocution
rights have value. To answer this question, we might consider
the right of allocution in the light of the general right of free
speech.

The right to free speech is Jjustified on a number of
grounds, many of them based on arguments of democratic values and
political process. There is also a generally recognized
psychological value to the right of free speech. Many of us feel
better if we have the opportunity to express our views, to some
extent regardless of whether our views prevail. Why we feel
better under such clircumstances is a complex issue.
Nevertheless, such psychological/therapeutic benefits may
constitute one of the important arguments for allocution at
sentencing as well as for other forms of victim participation in
criminal prosecution.

Establishing Victims'! Rights

For those ccommitted to expanded viectim participation in
criminal prosecution, tne project staff developed the following
suggested procedures:¥

1. Assess the interest in participation of the population
at large and of victims of various types of crime.

2. Analyze the criminal justice system in order to
determine what efforts will be necessary to produce receptivity
to victim participation and identify the appropriate agencies to
manage notification and provide assistance to victims.

¥Project staff takes no position on the desirability of broad
victim participation in c¢riminal prosecution, believing more
research is needed before any major conclusions on its social
value can be reached.
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3. Examine the statutory and institutional barriers that
might impede the exercise of victim participation.

y, Draft vietim participation 1legislation carefully,
preferably an omnibus victims' rights bill that takes a
comprehensive approach to defining the vietim's role in the
criminal justice process.

This fourth suggestion may involve altering a number of
existing statutes and procedures. In the case of allocution, such
legislation should address issues that include: notice, victim
access to pre-sentence reports, the exact time and proceedings at
which the victim may speak, any limitations on the permissible
scope of victim statements, and the circumstances under which the
viectim might be subject to ocath or cross-examination.

In addition, procedures and remedies should be established
to ensure that victims who are denied the opportunity to speak at
one or more stages have an opportunity to seek redress. Setting
aside a plea bargain because a victim was denied the opportunity
to speak might be unreasonable or unconstitutional. Reopening a
sentencing hearing long after the sentence has been imposed might
prove impractical and unfair. However, reopening a sentencing
hearing for a victim who did not receive notice for a period of
up to 90 days does not appear overly burdensome. In any case,
appellate courts should be given clear authority to review and,
if necessary, correct the actions of lower courts with regard to
viectim participation.

5. Develop specific procedures that will organize the flow
of information and services to viectims.

To the extent practical, activities that affect victims
should be concentrated in one agency. For example, it may be
best if all information and notices provided victims come from a
central office instead of a combination of agencies such as the
courts, the district attorney, the probation department, and
vietim/witness programs.

6. Design a communication system that will satisfy the
victims' need for adequate notice, information, and explanation.

Communication between officials and victims appears to be
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one of the greatest weaknesses of the existing criminal Jjustice
system, with or without participation rights. An effective model
should consider the flow of information and the roles and
relationships among police, district attorneys, probation
departments, Jjudges and victim services. The victim should
receive information on compensation, restitution, hearing dates,
and decisions involving the prosecution and sentencing. Written
notification might take the form of an invitation to participate
and that invitation might be followed by a phone call or other
personal contact.

7. Develop an educational campaign to inform the public at
large of vietims' rights.

Public awareness of rights will provide a base of community
knowledge and support for those who become victims.

8. Develop a means to evaluate use and impact.

Install the necessary mechanisms for collecting data on
victim participation before implementing any victim participation
rights. Without such a mechanism, it will be impossible to make
even the most rudimentary evaluation of the impact of these
rights.

9. Appropriate funds to implement victims' rights.

Hire staff whose primary role is implementation. Without
funding, victims' rights are 1likely to be implemented in a
superficial and haphazard manner.

Final Comments

Victim participation in the prosecution of crimes is a
complex legal and social dissue. If the rights of participation
are to be more than symbolic, additional resources will have to
be invested in the criminal Jjustice system, a number of existing
procedures changed, and some attitudes modified on the part of
judges, district attorneys, and other criminal justice system
personnel. Although often sympathetic to viectims, many judges
and some district attorneys do not see the value of rights that

have little or no impact on the outcome of a case. Some judges
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and district attorneys express concern about possible inequities
and inefficiencies if victims could regularly affect the outcome
of cases. In any case, victims' rights cannot be grafted on to
the existing system without generally remaining cosmetic, nor can
they be made potent without effecting profound changes throughout
the entire system.

The desire of victims to participate in criminal litigation,
if only by offering comments at certain stages of the case, may
be something of an acquired taste. Does society want to foster
that taste for participation? Or will victims acquire that taste
on their own? Do the benefits of participation, whatever they
might be, outweigh the detriments and expenses?

Inevitably, some victims' rights will be enacted and there
is no doubt victims deserve much greater attention and assistance
than they have received in the past or are currently receiving.
How much of that attention and assistance should take the form of
rights to participate in the prosecution? The California
experience suggests that the answer to that question will require
a great deal more thought and experimentation than the subject
has received to date.

If the pressure to develop rights of victim participation
continues, we may be in for a protracted period of reform. A
two-party system developed over a period of two-hundred years,
will not easily yield a place to victims. In the long run what
may be required is a complete restructuring of the system. The
question remains as to whether society is prepared to embark upon
a process so potentially complex, expensive, and unpredictable.
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ADDENDUM: VICTIM ALLOCUTION AT PAROLE HEARINGS

A. Adult Parole Eligibility Hearings

The California Victims' Bill of Rights provision governing
the right of victims to speak at parole eligibility hearings,
Penal Code Section 3043, provides that "upon request" notice of a
parole eligibility hearing shall be majled to the viectim or to
the next of kin, if the victim is deceased, and that "[t]he
victim or next of kin has the right to appear, personally or by
counsel, at the hearing and to adequately and reasonably express
his or her views concerning the crime and the person responsible

. . L] .

Section 3043, like its companion Section 1191.1, is limited
in its effect by California's determinate sentencing law and
other statutes. Setting the release date of the vast majority of
prisoners is a matter of making the required calculations under
the determinate sentencing law. In these cases, victims can have
no impact on release dates.

Parole eligibility hearings are confined to cases of 1life
imprisonment. A life sentence may be imposed only upon those
convicted either under provisions of the habitual offender
statute or for certain specific and extremely serious felonies.
A parole hearing is held only after the life prisoner has served
a minimum term, which ranges from seven years up. In 1983, when
California's prison population exceeded 39,000, there were 4,208
inmates serving life terms. Only 818 of these inmates received
parole eligibility hearings in that year. Only 36 of these
hearings resulted in the setting of parole release dates. Thus,
allocution is available only to a very few victims, usually next
of kin 1in murder cases, and the statistics on release dates
suggest that parole is not a serious possibility in most
hearings.

Agency Implementation. A1l adult parocle activities are

centralized in the California Board of Prison Terms. Although

Section 3043 applies only in cases of crimes committed after the
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enactment of the Victims' Bill of Rights, less than one month
after its enactment the Board issued an administrative directive
providing immediate opportunity for victims to appear at parole
eligibility hearings and establishing that they were to deliver
their statements prior to closing arguments by the district
attorney and prisoner's counsel.

Unlike its companion Section 1191.1, Section 3043 does not
require notification of all victims but only of those victims who
request notice. The Board maintains the names of all persons
requesting notice. Next of kin must file with the Board a
declaration indicating their relationship to the victim. By
earlier statute, the Board also notifies the district attorney's
office in the county in which the offender committed the crime; a
representative from that office usually takes a very active role
in the parole eligibility hearing.

During the calendar year 1983 a total of 69 persons
interested in their right to allocution at parole eligibility
hearings got in contact with the Board. Thus, a victim or next
of kin expressed the intent to appear in only 1 to 2 percent of
4,208 potential parole eligibility hearings. Allocution at
parole eligibility hearings has not resulted in any noteworthy
change in the workload of the Board of Prison Terms.

All hearings are held under tight security within the walls
of a medium or maximum security prison. Conditions are, at best,
barely comfortable; by contrast, most courtrooms are luxurious.
The victim must wundergo a clearance procedure, including the
removal of jewelry and shoes. While waiting for the hearing, the
victim is often seated within view of the inmate, who is secured
in a nearby holding cell. Most cases are heard before a three-
member panel. Hearings are conducted in a formal manner,and most
last two to three hours.

Interviews with the Board of Prison Terms revealed that
members were generally supportive of victims' rights. Some were
concerned that the tone of the hearing might become too emotional
with the victim present, that many victims must travel hundreds
of miles to attend a hearing, and that there might be legal
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problems associated with the presence of the victim throughout
the entire proceeding. Some Board members strongly supported the
practice of victims submitting statements in the form of tape
recordings.

Vietim Survey. On behalf of the project, the Board of
Prison Terms sent letters to the 69 persons interested in
receiving notice of hearings. Of these 69, 52 persons, or 75
percent, responded to the letter, and 41 were interviewed. At

the time of the interviews, approximately half of these victims
had already appeared before the Board, about one-~third were
waiting to appear, and the rest had sent written statements in
lieu of personal appearances.

Only one of the respondents was the direct victim of a
crime. The others were the next of kin of first and second
degree murder victims. Of these, 19 were parents, 8 were the
children, 7 were spouses, and 5 were siblings of victims. Women
made up 60 percent of the group. The crimes that concerned this
group occurred from 3 months to 20 years before the interviews.

The 41 respondents ranged in age from 27 to 82 years.
Thirty-three were white, 4 were Hispanic, 2 were black and 1 was
Native American. The ethnicity of one was unknown.

At the time of the interviews, 28 were married, 4 were
widowed as a result of the crime, 5 were single and 2 were
divorced. The educational level of the group was high, with 23
of U1 having attended college; nearly half of those who attended
college had done post-graduate work. Twelve had completed high
school only, and 5 had less than a high school education.

Economically, the respondents had higher than average
incomes: ten $50,000 or more annually, eight between $35,000 and
$49,000, and twenty-four $26,000 or more. Of the six victims who
made less than $12,000, five were retired or disabled, including
the two oldest.

In contrast to victims who participated at sentencing
hearings, these victims were disproportionately white persons in
middle to upper income brackets.

The respondents were generally satisfied with their contacts
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with the criminal Jjustice system. A solid majority of victims
felt they had been well served by the justice agencies. Such
satisfaction might be expected since the offenders not only had
been arrested but had been convicted and given 1life terms.
However, slightly more than half regarded the sentence as too
easy.

Two-thirds were familiar with the Victims' Bill of Rights,
and some had actually campaigned for its passage, although many
were not aware of the specific allocution rights that it
established. One~fifth of the 41 respondents indicated that the
Victims' Bill of Rights was their main source of information; 20
percent learned about the right from the local district attorney;
and another 20 percent learned of it from other contacts with the
criminal Jjustice system. Several victims who advocated longer
sentences and the death penalty became politically active and
communicated with state officials, such as the Attorney General,
the Governor and members of the Assembly Criminal Justice
Committee,

Most of the victims reported that they hoped to keep the
criminal in prison by pointing out the horror of the crime, the
good qualities of the victim, or the effects of the crime on the
family. As a result of speaking at a parole eligibility hearing,
some victims reported a sense of emotional release and others a
sense of satisfaction at fulfilling what they perceived to be
their duty to the deceased. These responses suggest that
allocution at parole eligibility hearings did benefit some
victims. The next of kin of victims of violent crime advocated
longer and harsher penalties, more efficient and protective court
procedures, and improved assistance to victims in general.

For more detailed discussion on allocution at adult parole
eligibility hearings, see Appendix E in the full report.)

B. Youthful Offender Parole Board Hearings

The Victims' Bill of Rights' provision creating the right of
allocution before the Youthful Offender Parole Board, Section
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1767 of the Welfare and Institutions Code, is almost identical to
Penal Code Section 3043. However, as a matter of practice, the
Youthful Offender Parole Board does not allow the victim to
attend the entire parole eligibility hearing. Instead, the
victim is called into the hearing, permitted to make a statement
and then immediately dismissed. This procedure is the most
restrictive of those adopted to implement allocution under of the
Victims Bill of Rights.

The California Youth Authority uses a decentralized approach
to implement allocution rights; it processes victims' allocution
requests through each of its eight institutions and six camps.
Over a period of six months, California Youth Authority
institutions reported 16 inquiries from victims or next of kin
regarding parole hearings. Since the Youth Authority housed
approximately 6,000 juveniles on any given day, the incidence of
inquiry was less fthan one percent. Half of the victims were
interviewed, but the sample of eight was far too small to serve
as the basis for findings.
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Appendix Tables
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Appendix Table 1

County Population
by Sex and--Ethnic CGroup
' in Percent

Sex Ethnic Group
County Population Male Female White Black Hispanic Other**
Alameda 1,105,379 48.6 51.4 61.6 18,2 11.7 8.5
Sacramento 783,381 48,7 51.3 76.9 7.3 9.4 6.4
Fresno 514,621 49.2 50.8 61.9 4.9 29.2 4.1
Total 2,403,381 48.7 51.3 68.0 11.9 13.1 7.0

*Source: Social Indicators for Planning and Evaluation, 1980

Census, U.S. Department of Labor, Employment and Training
Administration

**0Other includes Asians, American Indians, Pacific Islanders, and

Eskimos




Appendix Table 2

Selected Socioceconomic Characteristics
of Counties*

County Unemployment Rate $ on AFDC $ Employment Change
1983 Average May, 1983 1980 -~ 1983

Alameda 8.6% 78,992 7.1 +6.5

Sacramento 9.7% 89,990 11.5 +8.1

Fresno 13.9% 62,004 12.1 +5.8

*Source: Annual Planning Information, California Employment
Development Department, Sacramento, California,
May 1984,




Appendix Table 3

Selected Criminal Justice Statistics

A, Superior Court Felony Dispositions

1980 1983 Change
Statewide 43,609 52,874 +21,2
Alameda 2,874 2,721 -5.3
Sacramento 1,844 1,910 +3.6
Fresno 564 382 -32.3

B. Felony Arrest Rates Per 100,000 Population

1980 1983
Statewide 1203.3 871.2
Alameda 1570.9 1189.6
Sacramento 1048.4 1072.7
Fresno 1076.8 1061.7

Source: Bureau of Criminal Statistics, California Department of
Justice Profile series, 1984.




Appendix Table 4

Original Sampling Design

Sampling Ratios for Study Counties by Crime

Est. Felony

County convictions* Murder Rape Robbery Assault Burglary Total
Alameda
No. of Cases 3000 90 90 420 270 750 1620
Ratio 1/2 1/2 1/6 1/6 1/10
(No. of Letters) (45) (45) (70) (45) (75) (280)
Sacramento
No. of Cases 1500 45 45 45 135 375 810
Ratio 1/1 1/1 1/3 1/3 1/5
(No. of Letters) (45) (45) (70) (45) (75) (280)
Fresno
No. of Cases 750 30 30 105 67 189 421
Ratio 1/1 1/1 1/2 2/3 1/3
(No. of Letters) (30) (30) (52) (44) (63) (219)
Total 5250 165 165 735 472 1314 2851
Sample (N) (120) (120) (192) (134) (213) (779)

*Based on 1981 data from the California Bureau of Criminal Statistics.




Appendix Table 5

District Attorney Sample

Convicted Felonies (1983)
Victims Identified
Letters Mailed

(Unable to Deliver)

Potential Interviews

. Victim Card Returns

(Unreachable, Inappropriate)

(Refused)

. Victims Interviewed

Ratio of Identified Viectims
to Felony Convictions (b/a)

Percent of Victims Sent
Letters (c/b)

Percent of Letters Not
Delivered (d/c)

Percent of Cards Returned (f/e) 18%

Percent of Potential Interviwees

in Sample (i/e)

Percent of Card Returns Resulting

Al ameda Sacramento Fresno
County County County Total
2,462 1,707 377 4,546
440 350 449 1,239
379 350 276 1,005
(81) (52) (37) (170)
298 298 239 835
57 54 59 170
(5) (3) (9) (17)
(0) (2) (4) (6)
52 49 46 147
Summary Sampling Statistics
Alameda Sacramento Fresno Total
County County County —_—
.18 .21 1.19 .27
86% 100% 61% 83%
21% 15% 13% 17%
17% 20% 18%
17% l6% 19% 18%
91% 91% 78% 86%

in Interviews (i/f)




Appendix Table 6

Superior Court Sample

Alameda Sacramento Fresno
County County County
a. Allocutors Identified by
Court 15 28 11
b. Letters Mailed 14 25 10
c. (Unable to Deliver) 0 (4) 0
d. Potential Interviews 14 21 L0
e. Card Returns 9 6 10
f. Allocutors Interviewed 9 6 9
Summary Sampling Statistics
Alameda Sacramento Fresno
County County County
l. Percent of Card Returns (e/b) 64% 24% 100¢%
2. Percent of Allocutors in
Sample (f/a) 60% 21% 82%
3. Percent of Card Returns
Resulting in Interviews (f/e) 100% 100¢% 90%
Appendix Table 7
Total Number in Sample
Alameda Sacramento Fresno
County County County
District Attorney Referrals 52 49 46
Superior Court Referrals 9 6 9
Total Victims 61 : 55 55

Total

54
49
(4)
40
25
24

Total
51%

44%

96%

Total
147
24
171




Appendix Table 8

Distribution of Crimes in Victim Sample
by-County in Percent

Alameda Sacramento Fresno

Crime Category County County County
(Number of Victims) (n=61) (n=55) (n=55)
Burglary 29.5 38.2 30.9
Robbery 29.5 l6.4 14.5
Assault 19.7 14.5 18.2
Sex offense 8.2 16.4 14.5
Kidnap/Manslaughter/Murder 11.5 10.9 20.0
Other* 1.6 3.6 1.8

Total

(n=171)
32.7
20.5
17.5
12.9
14.0

2.3

*Other includes two cases of driving under the influence, one arson,

and one fraud.




Appendix Table 9

Comparison of Felony Convictions, Identified Sample,
and Interviewed Sample -
Selected Crimes in Counties
in Percent

Crime Category

Total Burglary Robbery Assault Rape Homicide

(N)
Felony Convic-
tions '83* (2394) 45.4 26.4 13.7 6.0 8.5
Identified
Sample** (1043) 43.3 24.5 17.5 7.2 7.4
Interviewed
Sample (140) 40.0 25.0 21.4 6.4 7.1

*Source: Bureau of Criminal Statistics, California Department of
Justice, Profile series, 1983.

**Tdentified Sample consists of all victims with addresses.




Appendix Table 10

Victim Response to Victimization

in Percent

Had Private Attorney (n=171)
Reported Insurance Loss
Applied for: (n=165)
Compensation

Restitution

Both

Type of Loss Reported:* (n=68)
Property

Medical

Loss of Income
Counseling
Funeral

Cther

Knew About Victim Services (n-171)
Received Victim Services

Type of Service:* (n=-171)
Help with Forms 15.8
Court Assistance 10.5
Information on Right 7.0
Counseling/Referrals 9.4

Impacts of Victimization:* (n=171)

Emotional Impact
Sense of Insecurity
Financial Loss
Physical Injury
Death

Inconvenience

*Multiple responses possible.

(n=49)
55.1
36.7
24.5
32.7

18.7
34.5

55.6
38.6
24.0
14.0
12.3
12.3




Ethnicity of

Criminal

White
Black
Hispanic
Other

Total

2

Appendix Table 11

Ethnicity of Criminal
by Ethnicity of Victim

Ethnicity of Vvictim

White Black Hispanic
(n=121) (n=18) (n=18)
46.3 16.7 27.8
35.5 83.3 0.0
13.2 0.0 72.2
5.0 0.0 0.0
100.0 100.0 100.0

=59,077, df=16, p <.00l

Other
(n=6)

50.0
50.0
0.0

0.0

100.0

Total
(n-163)

39.3
36.8
20.2
3.7
100.0



Appendix Table 12

Victim Response to the Allocution Right

in Percent

Knowledge of Right (n-171)
Source of Information (n=77)%

District Attorney
Probation Officer
Victim/Witness

Other Criminal Justice
Friend, Media

Types of Response (n=171)*
Attended Sentencing Hearing

Sent Written Statement
Made Oral Statement

Reasons for Not Making oral Statement (n=43)

Satisfied with System Response

Thought It Would Make no Difference

Felt Too Upset

Afraid of Retaliation
Unclear, Discouraged
Too Costly

Reason for Making Statement (n=38)

Express Feelings
Sense of Duty
Influence Sentence
Other

Desired Result of Statement (n=41)

Long Sentence
Emotional Relief
Financial Restitution
Lighter Sentence
Other

Felt Different After Statement (n-43)

Had Positive Feeling (n=39)

Statement Affected Sentence (n=40)

A-11

Affirmative

44.4

49.5
20.9
15.4
9.9
4.4

25.7
12.9
17.0

wWw

0 W WO g
L] . - L ] - .
~SWwWwWwhN

34.2
31.5
26.3

7.9

56.1
l4.6
12.2
4.9
9.8

53.5
59.0

45.0




8. Opinion of Sentence (n=89)

Too Easy
About Right
Too Harsh
Other

9. Importance of Allocution Right (n=161)

Very Important
Quite Important
Somewhat Important
Not Important

10. Victim's Role in Future (n=156)

Increase Greatly
Increase Somewhat
Stay the Same
Other

11. Type of Help Needed for Victim to Exercise Right*

(n=162)

More Information on Process

Support from D.A.
Legal Assistance
Other Support
None Needed

*Multiple responses possible

A-12

N O
BN O
. o - -
DN b

67.7
14.9
12.4

5.0

44.9
26.3
23.1

5.7

70.0
36.4
30.2
16.7
13.6




Type of Crime

(N)

Burglary (56)
Robbery (35)
Assault (30)
Child Molesta-

tion (13)
Rape (9)
Manslaughter/
Attempted
Murder/Kidnap (14)
Murder (10)
Other (4)
Total (171)

Appendix Table 13.

Grouped Scores on Victim Harm Scale

by Type of Crime

in Percent

Degree of Harm

Least Harm

1
67.9
20.0
13.3

0.0

0.0
50.0
29.8

oo

28.6
48.6
23.3

7-7
11.1

0.0
0.0
50.0
25.7

juo

3.6
31.4
50.0

46.2
22.2

21.4
0.0
6.0

22.8

46.2
66.7

78.6
100.0
0.0
21.6

Total

100.0
100.0
100.0

100.0
100.0

100.0
100.0
100.0
100.0




Appendix Table 14

Victim Participation in Sentencing

by Type of Crime

No Attendance
Participation Only
N/ % N/ %
Burglary 44/78.6 3/ 5.4
Robbery 29/82.9 3/ 8.6
Assault 19/63.3 1/ 3.3
Child Molestation 4/30.8 1/ 7.7
Rape 6/66.7 1/11.1
Kidnap/

Manslaughter 10/71.4 0 --
Murder 5/50.0 1/10.0
Other o/ —- 0 --
Total 117/68.4 1o/ 5.8

2

Chi®=51.75, df=21, p.«,001

14

Written Oral
Statement Statement
N/ % N/ %
2/ 3.6 7/ 12.5
2/ 5.7 1/ 2.9
5/16.7 5/ 16.7
1/ 7.7 7/ 53.8
2/22.2 o/ -
1/ 7.1 3/ 21.4
2/20.0 2/ 20.0
0 -~ 4/100.0
15/ 8.8 29/ 17.0

Total

N/ 8

56/100.0
35/100.0
30/100.0
13/100.0
9/100.0

14/100.0
10/100.0
4/100.0

171/100.0




Appendix Table 15

Mean Scores on Criminal Justice Involvement

by Victim Participation*

Victim Participation

Code (w)
0 (117)
1 (10)
2 (15)
4 (29)
Total (171)

*Analysis of Variance, F = 19,989, df=3, p.«L£

CJI Score
Mean S.D. Range
13.49 4.45 1.00-23.00
16.60 4.70 10.00-25.00
19.27 3.90 12.00-24.00
19.62 4.53 11.00-28.00
15.22 1.00-28.00
.01,




Appendix Table 16

Inter-Scale Correlation

VHS CJI CJdS

Victim Harm Scale 1.000 .014 —-. 204 ¥
Criminal Justice Involvement 1.000 RNRLEL
Criminal Justice Satisfaction 1.000
Vietim Participation

¥ p «£.05

¥% p «£.01
¥#¥% p £ ,001

A-16

Vie. Part
JLTUX
LUBgH¥x
.065

1.000
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Sacramento County Probation Department




EXHIBIT 1

e City and Cc\»unty of San Franclsco Adult Probation Department
s ‘ Hall of Justice

VICTIM'S NOTIFICATION

ARLENE M. SAUSKR (Date)
CH? ADULT PROBATION OFFICEN ' ‘

™
®
o Defendant:
Court No,:
Offense
K " Dear
The above named defendant will be sentenced on:
Date
at
Time Court Dept. Floor

Hall of Justice, 850 Bryant Street, San Francisco, CA 94103,

As the victim of this crime you have the right to appear, person-
ally or by counsel, and reasonably express your views on the crime,
the person responsible, and your need, if any, for restitution.

o In addition, the above named defendant has come to the official
attention of the San Francisco Adult Probation Department for a
probation investigation and recommendation. Because restitution
for losses and/or damages resulting from this incident MAY be ordered
by the Court and be made a condition of probation for those responsi-
ble, we need the following qguestions answered for inclusion in our

& report. Use additional paper if necessary. 1In order that we may
have the information ready for presentation to the Court, it is
essential that your reply be received within ten days.

® ARLENE M. SAUSER, Chief
Adult Probation Officer

By:
® Probation Officer
SEE REVERSE SIDE
(415) 553-1704 880 Bryant Street, Room 200 San Francisco, CA 94103

AP 29-A (7/82)




EXHIBIT 2

Probation Department
of Alameda County

Area Code 415

Defendant: Court Date: Dept. f#:

Docket No.: ( ) 1225 Fallon Street, Oakland
( ) 24405 Amador Street, Hayward

Dear Victim/Claimant:

The individual named above is scheduled to be sentenced by the Court as noted
above. The enclosed form is to be used to provide information to the Court
regarding your loss and the need for restitution in this matter. Please complete
the claim form as soon as possible and enclose copies of bills, estimates, and
receipts which substantiate your loss.

Should the Court grant probation, payment of restitution in all probability would
be made a condition of probation, and we would make every effort to obtain the
probationer's compliance with such an order. Compliance in regard to payment,

as a rule, cannot be immediate for a variety of reasons, which might include lack
of employment, pressing family obligations, conditional confinement in jail, etc.
If the Court does not grant probation, the Probation Department's case would be
closed.

You are entitled to attend 211 sentencing proceedings in person and/nr by your
attorney, and to express your views to the Court concerning the crime, the person
responsible, and the need for restitution. If you appear in Court, please notify
the Court Clerk, the bailiff or the District Attorney of your presence and the
matter in which you are appearing.

Whether or not you plan to attend the hearing, your views regarding this defendant
and your claim for restitution must be included in our report to the Court at the
time of the above sentencing hearing for consideration by the Court. Please return
the enclosed claim form immediately and feel free to express your views either in
writing or by calling me directly at the z2bove-noted telephone number. We need to
hear from you at least five days before the sentencing date if you wish the infor-
mation to be included in the report to the Court. We greatly appreciate your
assistance and cnoperation.

Very truly yours,

Enclosure Deputy Probation Officer
cc: Probation File

Mail Reply to Address indicated: Z_ 400 Broadway. P 0. Box 2059. —.. 39439 Paseo Padre Parkway, Rm. 210
240-913 (9/82) Oakiand, CA 94604-2059 Fremont, CA 94538
12 224 W. Winton Avenue. Haywarc CA 94544-1299 —- 37 So. Livermore Avenue, Livermore, CA 94550

Superior Court " 2200 Fairmont Drive. San Leanaro. CA 94578-1090 -

" 2300 Fairmont Drive. San Leandro CA 94578-1090




EXHIBIT 3

COUNTY OF SACRAMENTO
PROBATION DEPARTMENT

ROBERT E, KELDGORD
CHIEF PROBATION OFFICER

SYDNEY PRYOR
ASSISTANT CHIEF PROBATION OFFICER

711 ESTREET ¢ SACRAMENTO, CALIFORNIA 95814 » TELEPHONE (916) 440-6311

* Date :.
Defendant:
(AKA:)
Court Date:
Court: Superior/Municipal Dept.:

Offense:

The above named defendant has been convicted of the above crime(s) and
will be appearing before the Court of this County for sentencing at the
time, date, and place indicated above.

If sentencing is for a felony in Suverior Court, Section 1191.1 of the
Penal Code provides that you, as a ~rime victim, have a right to appear,
personally or by counsel, at the sentencing proceeding and to reasonably
express your views concerning the crime, the person responsible, and the
need for restitution. Should you =:lect to be present and heard in Court,
contact Deputy District Attorney _ by telephone at 440-6213.

The Probation Department will prepzare and submit to the Court a detailed
report concerning the crime(s) and the defendant. This report will be
read and considered by the Judge prior to sentencing. An integral part
of that report will be devoted to the victim of the crime(s).

Your feelings as a victim are important and I would like to discuss
those feelings with you. To prepare for this discussion, you might want
to consider:

(1) your feelings at the time the crime was committed;

(2) any loss or harm suffered as a result of the crime;

(3) any other pertinent information concerning the defendant

or his character; and
(4) your feelings as to an appropriate sentence for the defendant.

So that your statement is available for inclusion in the report to the

Court, I would appreciate you contacting me as soon as possible at the

above telephone number. Please note that I have attached a restitution
form whicn should be completed and mailed to me if you have suffered a

loss due to the commission of this crime.

Thank you for your cooperation.

By:

Deputy Probation Officer

Encl.

AC/106 (Rev.l/84)
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Description of Indices

Criminal Justice Involvement

The Criminal Justice Involvement Index consisted of 28
items, 26 of which were coded as dummy variables indicating
presence or absence, Two items were continuous variables
describing the extent of involvement, e.g., how often the victim
spoke with the district attorney. The highest possible score was
35; actual scores ranged from 1 to 28. The mean score was 15.2
and the median 14.9 with a standard deviation of 5.12.

Table 1 shows the distribution of each item across the
sample. Of 28 items in the CJI, 22 showed positive correlations
with the overall index at the .001 level of significance; three
were between .05 and .01; three were not significantly
correlated, namely, prior victimization items and "any (non-
specific) contact with police.™

Criminal Justice Satisfaction

The Criminal Justice Satisfaction Index consisted of 16
items, eight of which were dummy variables, indicating presence
or absence, and half were continuous varlables denoting a range
of opinion. Table 2 shows item distributions. The highest
possible score was 37; actual scores ranged from 2 to 30, with a
mean of 16.4, a median of 16.8, and a standard deviation of
5.34, Of 16 items in the CJS, 10 correlated with the CJS index
at the .00l level; five at the .01 level or .05 level; one showed

no correlation.




Victim Harm Score

The Viectim Harm Score was adapted from the Crime
Classification System developed by the Police Executive Research
Forum to score the seriousness of criminal incidents rather than
rely on categories of crime ’cypes.1 It was thought that the
nominal approach of c¢rime types may actually mask both the
differences within a given category and the similarities among
some crimes, regardless of their 1labels. As a continuous
variable, the Victim Harm Scale lends itself to the same kinds of
analyses as the 1indices developed here to measure victim
involvement and participation. Table 3 contains the items and
scoring used in the Viectim Harm Scale, as well as the
distribution of the weighted scores.

Scores ranged from 0 to 43, with a mean of 11.14 and a
standard deviation of 9.22. As expected, the distribution is
positively skewed, having more values at the lower or less
harmful end of the scale.

Significant Components of Criminal Justice 1Involvement and‘

Criminal Justice Satisfaction

The results of a stepwise regression on each criminal
justice index are displayed in Tables 5 and 6. The amount of
contact with the district attorney's office accounts for 34
percent of the variance on the Criminal Justice Involvement
Index, followed by court attendance (18.5 percent) and knowledge
of the right to appear (11.5 percent). Such items as prior
victimization or contact with probation or victim services do not

emerge as strong contributors to victim involvement.
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On the Criminal Justice Satisfaction Index, self-reported
feelings of relief or satisfaction after a judgment of "guilty"
account for 34 percent of the variance. Positive opinions of the
district attorney (17.4 percent), the police (10 percent), and
defense counsel (16 percent) contribute toward generalized
attitudes of satisfaction. Overall satisfaction is not strongly
influenced by a positive opinion of the Jjudge, adequate
compensation, or the helpfulness of officials right after the
crime,

Factor Analysis of Indices

A further analytical approach was used to explore
combinations of items, or factors, which are relatively
independent of each other, and thus would describe subcategories
of involvement and satisfaction.

Criminal Justice Involvement Factors

Table 7 represents the results of a nine-factor solution to
the Criminal Justice Involvement Index. All factors correlate
significantly with the CJI index with co-efficients ranging from
.2153 for Factor 4 to .5205 for Factor 5. There are no inter-
factor correlations except for .1734 between Factors 3 and 9,
which share two items on victim services. The first five factors,
which account for 78.7 percenﬁ of the variance, represent the
following aspects of victim involvement: (1) Court Activity, (2)
Knowledge of Rights, (3) Agency Contacts, (4) Witness Role, and
(5) District Attorney Involvement.

A multiple regression analysis of CJI factors reveals that

Factor 5, Interaction with Prosecutor, accounts for 27 percent of
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the variance in the Index; Factor 1, Court Activity, accounts for
22 percent; Factor 2, Knowledge of Rights, for 11.6 percent and
Factor 3, Vietim Services, for 7.4 percent. (Table 9.) This
more complex analysis supports the multiple regression solution
performed on index items. Both approaches stress the importance
of the following components of involvement: victim interaction
with the prosecutor, victim attendance at court proceedings, and
victim awareness of rights.

Criminal Justice Satisfaction Factors

As Table 8 demonstrates, a seven factor-solution to the CJS
Index results in a series of factors, each of which indicates
victims!' responses to a given sector of the criminal justice
system. Unlike the CJI factors, which show little
intercorrelation, some CJS factors <correlate with others,
sometimes in a negative manner, Satisfaction measures are not
necessarily discrete; furthermore, some move in opposing
directions. Persons satisfied with police contacts, for example,
may be dissatisfied with the response of the probation
department.

A multiple regression analysis of CJS factors indicates that
factors 1 and 2, Police and Prosecution, account for 45 percent
of the variance in satisfaction levels. (Table 10)

Intercorrelations Among Indices

The Criminal Justice Satisfaction Index is positively
related to the Criminal Justice Involvement Index (r=.418, p
001). The amount of victim involvement is not influenced by the

level of victim harm (r=.014), but satisfaction decreases as harm




to the victim increases (r=.204, p .0l1). (See Table 7.3, p. 67.)

Relationship of Indices to Viectim Participation

As Table 7.3 (p. 67) indicates, the Involvement Index
correlates significantly with Vietim Participation (r=.489, p
.001), as does the Victim Harm Scale (r=.1T4, p .05) to a lesser
exent . The Satisfaction Index shows no relationship to victim
participation.

Stepwise multiple regression analyses of victim
participation on the factors derived from each Index revealed
that seven of nine Criminal Justice Involvement factors
contributed significantly to viectim participation at
sentencing. (Table 11) However, only one Satisfaction factor
contributed significantly to participation, and all Satisfaction

factors were related in a negative direction. (Table 12)

NOTES

1. For further information, see Crime Classification

Summary published in 1984 by the Police Executive

Forum, Washington, D.C.
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Table 1

Distribution of Items
in Criminal Justice Involvement Index

Dummy Variables 0/1 Percent Coded 1 (Yes)
1. Victim Knew the Case Disposition 72.3
2. Had Prior Victimization 35.7
3. BHad Notified Police Re Prior Victimization 23.4
4., Reported Current Crime to Police 57.3
5. Had Any Contact with Police 86.5
6. Gave Statement to Police 87.1
7. Knew About Victim/Witness Program 54.4
8. Received One Victim Service 28.7
9. Received Two or More Victim Services 10.5

1l. Recalled Receiving Letter Re, Restitution 44.4

12. Recalled Receiving Letter Re Right to Appear. 37.4

13. Talked with Probation Officer 34.5

14, Applied for Compensation/Restitution 36.3

15. D.A. Discujssed Charge with Victim 38.6

1l6. D.A. Discussed Possible Bail/O.R. with Victim 14.0

17. Attended Preliminary Hearing 67.3

18. D.A., Discussed Plea with Victim 37.4

19. Testified 52.6

20. Given Subpoena 67.8

22. D.A, Discussed Sentence with Victim 49,1

23. Notified of Delay in Proceedings 25.1

24. D.A. Explained Reasons for Delay 34.5

25. In Court when Judgment Read 22.2

26. Knew About Right to Appear 47.3

27. Post-sentencing Contact with Criminal Justice

Agency 21.6

28. Post-sentencing Contact with D.A. 18.1

Discrete Variables Percent Two or More Times

10. Amount of Contact with D.A. (0-3) 45.0

21. Frequency of Attending Proceeding (0-3) 33.9




Table 2

Distribution of Items

in Criminal Justice Satisfaction Index

Dummy Variables 0/1

1.

2.

11.
1l2.
13.

16'

Prior Crime Charge (as Victim)

Prior Guilty Verdict (as Victim)

Person Most Helpful After Crime

was Criminal Justice Official

D.A. Acted in Victim's Interest

Weights
1
1

Defendant not Released on Bail or

Own Recognizance
No Delays in Court Process
No Inconveniences

Felt Relieved or Satisfied
During Proceedings

Felt Relieved or Satisfied
After Judgment

Continuous Variables

4.

1-4'
15.

Opinion of Police Handling
of Crime Incident

Opinion of Police Treatment
of Victim

Opinion of D.A.'s Handling
of Case

Opinion of P.O.'s Handling
of Case

Adequacy of Compensation or
Restitution

Opinion of Judge

Opinion of Defense Counsel

Weights

0-4

0-3

0-4

Percent Coded 1 (Yes)

10.5

7.0

41.5
64.3

53.2
31.0
15.8

16.9

37.4

Percent Positive

81.9

82.5

66.7

21.6

12.9

5703
35.2




Table 3

Distribution of Items
in Victim Harm Scale*

Weight

I. Type of Injury

Minor 1

Treated and Discharged 4

Hospitalized 7

Killed 26
II. Sex Offense 10

Intimidation by Weapon 2
ITII. Intimidation

By Verbal or Bodily Force 2

By Weapon (Except for II Above) 4

IV. Premises Forcibly Entered 1

V. Value of Property Stolen
or Damaged

Under $10

$10 - $250

§251 - $2,000
$2,001 - $9,000
$9,001 - $30,000
$30,000 - $80,000
Over $80,000

SN OY U DN

Percent

1.1
14.0
13.5
11.1

12,9

=N
HOMEENNOWN
. - L)

DWIdIDdDOWOWW

*Victim Harm Scale was developed by the Police Executive
Forum and revorted in its Crime Classification Summary,

Washington, D.C., 1984.




Table 4.

Mean, Median-and- Standard '‘Deviation of Indices

Index Mean Median S.D. Range
Criminal Justice
Involvement 15.22 14.89 5.12 1.0 - 28.0
Criminal Justice
Satisfaction 16.40 16.82 5.34 2.0 - 30.0
Vietim Harm Scale 11.14 10.00 9,22 0.0 - 37.0




Table

o]

"

Multiple Regression Analysis of

Criminal Justice Involvement

Item

. Amount of contact

with D.A.

. Attended court

proceedings
Knew about right

Discussed charge with
D.A.

Notified of court delay

Applied for restitution
or compensation

Multiple R

.5836

.7248

.8001

.8360

.8835

.9064

R2

-3406

.5253
. 6401

.6959
.7806

.8216

R2Change

.3406

.1848
.1148

.0588
.0400

.0410

Significance
Level

.0001

.0001

.0001

.0001
.0001

.0001

Attenuated table from the final step of a stepwise regression of variables
comprising the Criminal Justice Involvement Index on the CJI Score.

Table 6

Multiple Regression Analysis of Criminal Justice Satisfaction

ITtem

l.

6.

Felt relieved or
satisfied with
judgment of guilt

Opinion of D.A.
Opinion of police work

Opinion of Defense
Counsel

Felt relieved or
satisfied during
proceedings

Opinion of Probation
Officer

Multiple R

.5828
.7164
.7809

.8210

.8602

.8837

R2

.3396
.5132
.6099

.6740

.7399

.7809

R2Change

.3396
1736
.0967

.0642

.0659

.0410

Significance
Level

.0001
.0001
.0001

.0001

.0001

.0001

Attentuated table from the final step of a stepwise regression of variables
comprising the Criminal Justice Satisfaction Index on the CJS Score.
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17.
19.
20.
21.

11.
12.
26.

O 0 ~J
. [ ] L]

5.
14.
19,
20.
28.

10.
15.
16.
18.
22,
24.
26.

l6.
23.
24,

13.
14.

Table 7

Factor Analysis
Criminal Justice Involvement

Percent of Variance

Factor 1 - Court Activity 28.9
Ttems Factor Loadings
Attended preliminary hearing .69915
Testified .45907
Received subpoena .29611
Frequency of attending proceedings . 72547
Factor 2 - Knowledge of Rights 17.6
Recalled restitution letter .45427
Recalled letter re right to appear .94302
Knew about right to appear .53641
Factor 3 - Victim Services 11.4
Knew about victim/witness .76082
Received one victim service .75547
Received two+ victim service .44320
Factor 4 - Witness Role 10.8
Reported crime to police .41620
Gave statement to police .55458
Applied for compensation/restitution -.40734
Testified 44177
Received subpoena .52986
Post-sentencing contact with D.A. .34030
Factor 5 - Interaction with Prosecutor 10.1
Knew case disposition .24311
Amount of contact with D.A. .30183
D.A., discussed charge .49434
D.A. discussed bail/O.R. .26067
D.a. discussed plea .61472
D.A. discussed sentence .58175
D.A. explained delays .30283
Knew about right to appear 24577
Factor 6 - Ccurt Delays 6.7
D.A. discussed bail/O.R. .25007
Notified of delay . 74557
D.A. explained delay . 50747
Factor 7 - Probation Contact 5.9
Talked with probation officer .85189
Applied for compensation/restitution .35783
(Continued)
Cc-1l1



l'
22.
25.

8.

27:

Percent of Variance

Factor 8 = Sentencing

Items Factor Loadings
Knew case disposition .28027
D.A. discussed sentence .24004
In court when judgment read .80377
Factor 9 - Post Sentencing
Received one victim service .31099
Received two+ victim services 41726
Post~sentencing contact with agency .45455

4.8



A Ul W

6.
7.

14,
l6.

3.
8.

1.
12.

lo.
15.

13.

Table 8

Factor Analysis
Criminal Justice Satisfaction*

Factor 1 - Police

Percent
of Variance

Items Factor Loadings
Criminal Justice Official most helpful .28509
Opinion of police handling of crime .85847
Opinion of police treatment of victim .70571

Felt relieved, satisfied after judgement 24672

Factor 2 -~ Prosecutor
Opinion of D.A's handling of case .82565
D.A. acted in victim's interest .79631

Factor 3 - Judicial
Adeguacy of compensation/restitution -~34300
Opinon of judge .89520
Felt relieved or satisfied after judgment .38620

Factor 4 - Probation

Criminal Justice official most helpful .38595
Opinion of probation officer's handling
of case . 82354
Factor 5 - Court Delays
No delays in court process -.48124
No inconvenience .68871

Factor 6 — Defense
No bail or O0.R. for defendant .76360
Opinon of defense counsel .24199

Factor 7 - Court Proceedings
Felt relieved/satisfied during proceedings .73094

*For purposes of this analysis, items 1 and 2 related to
prior victimization were excluded.

c-13
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Table 9

Multiple Regression Analysis of CJI Factors

on Criminal Justice Involvement Score

Factor Multiple R R2
5. Interaction with

Prosecutor .5205 .2709
1. Court Activity .7010 .4913
2. Knowledge of Right .7794 .6075
3. Victim Serices .8261 . 6824
7. Probation Contact .8637 .7460

2 Significance
R“ Change Level
.2709 .0001
.2205 .0001
1161 .0001
.0749 .0001
.0637 .0001

Attenuated table from the final step of a stepwise regression of nine
factors derived from the Criminal Justice Involvement Index on the

Table 10

Multiple Regression Analysis of CJS Factors

on Criminal Justice Satisfaction Score

CJI Score.

Factor Multiple
1. Police | . 4874
2. Prosecutor . 6707
3. Judicial .7052
6. Defense .7283

R R2

«2375
.4499
.4973
.5304

2 Significance
R“ Change Level
.2375 .0001
.2124 .0001
.0475 .0001

.0330 .0001

Attenuated table from the final step of a stepwise regression of seven
factors derived from the Criminal Justice Satisfaction Index on the
CJS Score.




Table 11

Multiple Regression of Involvement Factors
on Victim Participation

Multiple R R? R2Change Simple R Significance
Level
Factor
8-Active at .

Sentencing .4094 .1676 .1676 .4094 .001
2-Knew Rights .4960 .2460 .0784 .2837 .001
9-Agency Contacts .5506 .3032 .0571 .2110 .001
7-Probation

Contact .5860 .3434 .0403 .2077 .01
1-Court

Activity .6136 .3675 .0331 .2197 .01
4-Witness Role .6429 .4133 ..0368 -.2089 .01
5-Prosecutor

Contact .6586 .4338 .0204 .2214 .05
3-Victim Services .6636 .4403 .0066 L1417 NS
6—-Court Delays .6637 .4405 .0002 .0136 NS

Final step of a stepwise regression of Victim Participaton on Criminal
Justice Involvement Factors.



Factor

4-Probation
2-Prosecutor

6-Defense

" 1-Police

5-Court Delays

3-Judicial

Table 12

Multiple Regression of Satisfaction Factors 1

on Victim Participation

Multiple R R? R2Change Simple R Significance

Level
.1854 .0344 .0344 -.1854 .05
.2279 .0520 .0176 -.1354 NS
.2517 .0634 .0113 -.1133 NS
.2595 .0673 .0040 -.0706 NS
.2658 .0706 .0033 -.0725 NS
. 2659 .0707 .0001 -.0196 NS

Final step of a statewide regression of Victim Participation on Criminal
Justice Satisfaction Factors.
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Survey Forms

Judicial Questionnaire

Probation Survey

District Attorney Information Request
Victim Services Information Request
Cover Letter and Victim Questionnaire

Cover Letter and Victim Questionnaire

(Sentencing)

(Parole)



Pr

Superior Court (County)

1.

Survey Form - 1
Victim Appearances at Sentencing

JUDICIAL QUESTIONNAIRE

esiding Judge,
Criminal Department 1983 (Name)

In the recently concluded calendar year, 1983, what is your estimate
of the percentage of felony crime victims making statements pursuant
to P.C. Section 1191.1 at sentencing hearings in your jurisdiction?

a. Less than one percent

b. One to three percent

c. Four to five percent

d. Six to ten percent

e. Over 10 percent

Ycw many victims (or their survivors) would you estimate, make oral
szatements in sentencing hearings in the Superior Court during this

~lme period?

(Write in number)
wow do you think the number and proportion of victims availing them-
sslves of this right at sentencing is not greater?

a. Victim is not adequately informed of his rights.
b. Victim has already had satisfactory input.

c. Victim trusts the decision of the court.

d. Victim feels he can have little impact.

e. Victim is often fearful.

f. Other (Please explain):




7.

How frequently did the victim's statement have the following

¢

results on the sentence imposed? (Chéck one box for each statement.)

Often Sometimes Seldom

Increased the severity of the sentence. [:j

Decreased the severity of the sentence.

Increased the amount of restitution.

Decreased the amount of restitution. ::] ‘ l
J

Made no difference.

If a victim makes a statement at sentencing, does he/she

a. Do so under oath? Yes No
b. Do you allow cross-~examination? Yes No
In your view, was P.C. 1191.1 necessary? Yes No

Does it successfully achieve its intent?
Yes, to a great extent
Yes, somewhat
Yes, minimally

No, not at all (Please explain):

Never

—
=

In the future, do you expect the victim's active participation in

criminal justice to
a. Expand
b. Remain about the same

c. Decline

For what reasons?
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Survey Form - 2

PROBATION SURVEY

Victim Appearances at Sentencing

Name of County Date
Respondent's Name
Title

Under Section 1191.1 P.C. the Probation Department is responsible for notifying the victim
of a felony offense (or the next of kin) of the right to attend all sentencing proceedings
and to reasonably express his or her views concerning the crime, the person responsible,
and the need for restitution. In addition, the Probation Department must also provide the
victim with information concerning restitution and the right te civil recovery.

1. Please indicate by an "x" the letters or forms which you send to victims and enclose
a copy of each.

a. Notification of Right to Appear at Sentencing Hearing

b. Notification of Right to Appear at Plea Hearing

c. Notification of Right to Appear at Probation Revocation Hearing

d. Notification of Right to Restitution (Probation form)

e

Notification of Right to Restitution (Judicial Council) (Do not enclose this
form uniess your Department has made modifications.)

f. Notification to victims of their right to request notice of parole hearings
in cases involving indeterminate sentences to prison or commitments to CYA

g. Information on services for victims.

2. Which of the above forms are mailed together”

(indicate by a, b, c, etc.)

3. During the presentence investigation, by what means does your Department elicit a

statement frem the victim of a felony? (Please indicate by checking the appropriate
box below.)

VICTIMS OF FELONIES

METHOD ALL VICTIMS MOST VICTIMS  ONLY VICTIMS OF VIOLENT CRIMES

Form Letter |

Personal Letter : l

Interview by Phone |

Interview in Person |

ERERNEN
|

4. Does the Department have written guidelines or procedures for notification of the
right to appear at sentencing?

yes no (If "yes", please enclose a copy)

(page 1 of 3 pages)




@9
10.

@,

Who is responsible for sending notifications?
a. Intake Investigators

b. Intake Clerks

c. Individual Probation Officers

d. Other

(PTease identify)

Is written notification of the right to appear and make a statement at sentencing
limited to felony cases? __ yes __ no, includes misdemeanors.

How frequently is a personalized letter prepared for victims of violent crime?

__always ___ usually __ sometimes ____ never

Approximately how many days prior to sentencing are notices mailed? days.

Do you keep a copy of each victim notification letter in your case file? _  yes __ no
Do you maintain separate records on each victim notification? __ yes no

If the victim or survivor intends to appear at sentencing, whom should he/she notify?
a. Probation

b, District Attorney

_____¢. Other (Specify:)

If sentencing is postponed, does Probation notify the victim?
a. Yes, by mail

_____b. Yes, by phone

c. ho If "no", who does?

Does notice indicate the new date and time of the rescheduled sentencing date? yes no

How would you characterize the Probation Department's interaction with the Victim/Witness

program in your county?
a. Minimal amount of contact
HModerate amount

b
c. A great deal of interaction
d. No such program in this county

(page 2 of 3 pages)



14.

15.

16.

17.

In notifying the victims, what kinds of problems (or reactions) have you encountered
most often?

Inability to locate victims

Frequent calls from victims to clarify the notice
Desire of victims to talk about their concerns
Other (Specify:)

Approximatel what percentage of notifications are returned because of change of

address,

insufficient address, etc.? %

At this point, how would you evaluate the impact of victim appearances at sentencing
on the decision-making of judges and juries?

Comments:

How have

Little or no impact
Some impact
Considerable impact

A great deal of impact

the notification procedures affected the workload in the Probatjon Department?
Little or no effect

Some increase

Considerable increase

Great increase

If "¢" or "d", please explain

THANK YOU FOR YOUR ASSISTANCE

(page 3 of 3 pages)



Survey Form - 3
VICTIM APPEARANCES AT SENTENCING

District Attorney Information Request

Name of County . Date

Resppndent's Name

Title \

1.

7a.

Before Proposition 8, can you estimate the percentage of felony cases
in which victims made statements at sentencing?

Less than 1 percent
One to three percent
Four to five percent
Six to ten percent
____Over ten percent

i

i

Prior to Proposition 8, what legal procedures were available to introduce
victims' views?

In your opinion, were these devices sufficient? Yes No

In pre-Proposition 8 times, what percentage of victims expressed a desire
to appear at sentencing? % At parole hearings? 2

After Proposition 8, what percentage of victims express a desire to appear
at sentencing? % At parole hearings? %

Does your office or your Victim/Witness Program communicate with victims
regarding any of the following: (Check yes/no and method used).

Method
Yes No Phone Mail In Person
Right to appear at sentencing
proceedings
Restitution

Right to request notice of parole
hearings

Information or services for victims

(Please enclose samples of form letters, brochures sent to victims.)

Does your office keep records of victims who desire to appear at sentencing
hearings? Yes No

If yes, in what form?

In the Calendar Year, 1983, what is your estimate of the percentage of
felony crime victims actually making statements pursuant to P.C. § 1191.1
at sentencing hearings in your county?

Less than one percent
One to three percent
Four to five percent
Six to ten percent
Over ten percent

|

|

|



10.

11.

l2a.

How many victims (or their survivors) would you estimate actually made
a presentation in sentencing hearings in this time period?

write in number
Why do you think the number and proportion of victims availing themselves
of this right at sentencing is not greater?

Victim is not adequately informed of his/her rights
Victim has already had satisfactory input

Victim trusts the decision of the court

Victim feels he can have little impact

Victim is often fearful

Other (Please explain)

|

|

|

|

|

How frequently has the victim's statement had the following results on
the sentence imposed? (Check one line for each statement)

Often Sometimes Seldom Never

a. Increased the severity of the
sentence

b. Decreased the severity of the
sentence

¢. Increased the amount of restitution

d. Made no difference

If a victim has appeared as a witness, is he more likely or less likely to
appear at sentencing? More Less No difference

In what percentage of cases do you discuss plea negotiation with the
victim? % :

If a victim makes a statement at sentencing does he/she usually -~

Do so under oath? Yes No
Do so subject to cross-examination? Yes No

In what percentage of cases, where a victim makes a presentation, has the
District Attorney's Office assisted in preparation? %

About what percentage of victims appearing at sentencing proceedings have
their own attorney present? %

What happens if a victim cannot appear on the date scheduled but has
indicated a desire to present information to the court?

In your view, was Penal Code § 1191.1 necessary? Yes No

Does it successfully achieve its general intent of increasing victim
participation in the sentencing process?

Yes, to a great extent

Yes, somewhat

Yes, minimally

No,fnot at all (please explain)

|

|

|

|




14. 1In your opinion, to what extent do victim appearances at sentencing
e have the following impacts?

Degree of Impact

Minor Major

Prevent Crime
® Aid in prosecution
Encourage reporting crime
Provide restitution ,
Provide an independent right to appear at
sentencing or parole proceedings
Encourage harsher sentences

K]

® 15. In the future, do you expect the victim's active participation in criminal
justice to --

____Expand
___Remain about the same
___Decline

@ For what reasons?

@® Additional Comments:

Thank you.
L B 3



Survey Form - 4
VICTTM APPEARANCES AT SENTENCING
Victim Services Information Request

Victim/Witness Program ____ County

Sponsoring Agency: _ District Attorney _ Probation _ Other_

Respondent's Name: . Title:

Since June 1982, victims of felony crimes have had the right to appear and
make statements at sentencing and parole hearings. We are trying to ascertain
the role Victim/Witness Programs have played in such victim appearances.

Please indicate to what extent your office is involved with the following
activities:

Never Sometimes Often Always

1. Informing victims of their right to
appear at sentencing hearings.

2. Informing victims of their right to
appear at parole hearings.

3. Accompanying victims to sentencing
hearings.

4. Helping victims prepare a statement
fo>r the sentencing hearing

5. Reading a victim's statement in court
if the victim cannot appear.

6. Notifying victims of rescheduled dates
for sentencing.

7. Notifying victims of the sentence

imposed. — -
8. From your experience, how many victims are aware of their rights to appear
by the time sentencing occurs?
Most Victims __Some Victims __A Few Victims None
9. From your interaction with victims of felony crimes, what do they want to
achieve by speaking at sentencing hearings (from a minor to major objective
on a scale of 1 to 4)?
1 2 3 4
Restitution i i o e _
. Protection

. Prevention of subsequent crime R - .
Harsher sentenre ; o
Milder seng rroc o o '

. Psychoiogical beanefits . .

Coher o Upela¥r)

e Th D m()c'P



10. Has any phase of your program been specifically developed to respond
to P.C. § 1191.1, the right to appear at sentencing hearings? _  Yes _ N

(If yves, please describe):

11.

12.

Thank

[ NPT P — e i & A—— - 1 -

JRUN. drm e e et B8 41 - iy S Y Te———— . ———— s <A o — ek ———

Since P.C. § 1191.1, have you observed more victim participation in the ‘
sentencing process?

___Yes, to a great extent 1
____Yes, somewhat
____Yes, minimally
___No, not at all

In the future do you expect the victim's active participation in criminal
justice to --

Expand

~_Remain about the same
Decline

For what reasons?

Additional Comments:

you.




Survey Form - 5

(Sample Letter to Victims from District Attorney
for Participation in Research Project)

District Attorney's Office

Dear

As you probably are aware, California voters sucessfully adopted the Victims' Bill
of Rights initiative in June of 1982. The National Institute of Justice has funded a
study to be conducted by the McGeorge School of Law, University of the Pacific, to

examine those rights as seen through the eyes and experience of actual victims of
crime.

McGeorge School of Law has asked our office to notify those people who have had
recent experience with the Criminal Justice System to determine whether they
would be interested in assisting in this research.

We understand quite often unpleasant memories return as a result of your
experience of being a crime victim, and because of this we hope this letter has not
caused you any inconvenience.

Your participation in this study is strictly voluntary. We have enclosed a postage-

- free post card for your use should you wish to participate, and there will be no

follow-up requests for your participation. If you mail the post card within the next
few weeks, a staff member from McGeorge School of Law will contact you for a
brief telephone interview which will be held strictly confidential.

If you have any questions regarding this study, please contact me at
Thank you for your time and cooperation.

Very truly yours,

By

Victira/Witness Assistance Division




1.D. Code
1l). Appearea
2). DLid not appear
VICTIM'S QUESTIONNAI1RE
(Sentencing)

Date: Interviewer:
Name of respondent:
Sex of respondent: 1l). M 2). F
(If next of kin, code relationship to victim:)

l). Victim

2). Spouse

3). Parent or in-law

4). Son/Daughter or in-law

5). Sibling

). Grandparent

7). Granachild

8) . Other
County:
Crime: Date:
Sentence: Date:

(If don't know): Would you have liked to have been informed about the

sentence?
1) Yes
2). No

1Type of Hearing (Circle one)

1l). Sentencing
2). .Boarda of Prison Terms

-

3). Youthful Offender Farole Board

8/27/84




First,

1 want

victin ot other crinmes.

1. Have you been a victim ot any other crimes?

(If yes):

a.
b‘

note if more

c.

d.

How many times?

What kinds of crimes were they?

“tv agk you a few things about ycur experience as a

Yes No

(Circle all that apply ana

than one crime was involved in a single incident)

1.

Burglary

Theft

Vandalism
Assault/Battery

Armed Robbery

Assault w/deadly weapon
Rape

Attempted murder

Other (s)

Year
Year
Year
Year
Year
Year
Year
Year
Year (s)

Year (s)

(For each crime checked, ask "What year was that?")

(For each violent crime, complete section on Other

Victimizations.)




Crime % of
(Total %)

Type ot Crime:

OTHEK VICTIMIZATIONS

I want to ask you a few questions about the other times when you

were the victim of a serious crime. You mentioned

1. How did this happen?

2. Did you notify the police? Yes No

a. (If No): Why didn't you?

ram

) (Resume on p.l or 3)

b. (If Yes): How did you feel about the way the police handled
your complaint? I'll give your some choices (read and circle
answer):

4). Very well

3). Fairly well
2) . Rather poorly
1l). Very poorly

3. Was anyone charged with the crime? Yes No Don't know

a. (If Yes): Did you go to court to testify as a witness?

Yes No

b. Was the defendant found guilty? Yes No

c. (If Yes): What was the sentence?

4, Did you apply for restitution or compensation? Yes No



CUKRENTY VICULIMIZATION

Now let's return to the crime the aistrict attorney wrote you about.
(It more than one crime occurred, choose specific one on face sheet or,
if that is lacking, most serious one.)

la. Wwould you describe (or tell me) what happened?

b. Was the criminal (Read list and circle answer)

l) a friend

2) a relative
3) an acguaintance
4) a stranger?

c. What was his ethnic group?

1) White
2) Black
3) Hispanic
4) Asian
5) Other

c. What else do you know about the criminal?




I'n going to ask a few specitic questions about the crime. (1f the answer

has been given, coae ana go to the next gquestion.)

e. Where was the crime committed?

l). On the street

2). 1n a park, other outdoor setting

3). Indoors- in a store, bar, or other public or commercial
place

4) ., Indoors - in a residence

5). Other (Specify):

(If indoors):

Was entry made by force? Yes No

e,

f. Was property stolen, damaged, or destroyed? Yes No

(If Yes):

What was the value? §

(1f necessary, read categories below.)

0).
1).

7).

Under $10

$11 - $100

$101 - %250

$251 - $2,000
$2,001 - $9,000
$9,001 - $30,000
$30,000 - $80,000

Over §80,000

g. Were you physically injured?

(If Yes): What type of injury?

1).
2).
3) .
4) .
5) .
6) .

Bruises, scratches
Loss of consciousness
Internal injuries
Broken bones/teeth
Knife wound

Gunshot wound

3a

Yes No

(Read list)



0

Dia you receive treatment? Yes No

[ S .

(1f Yes): Were you treated ana discharged

or Hospitalized

Were you verbally threatened? __ Yes __ No
Were you threatened with a weapon? ___ VYes No
(If Yes): What type of weapon?

l). Household object

2). Blunt instrument

3). Knife
4) . Gun
Were you threatened with bodily force? ___ Yes No

3b



2.

7.

Uverall, who was most helpful ana supportive after the crime occurred?
(Read list anavcircle answer)

1). Family

2). Friend(s)

3). D.Aa.

4). Police, detective

5). Victim/Witness Program

6) . Other

Was there much publicity about the crime? Yes No

PESUEN—

(If Yes): Were you interviewed, etc.? (Probe for letters of concern,

donations.)

Did you yourself report the crime to the police? Yes No

(If No): a. Who digz

b. Did you have any contact with the police? ___Yes No

Did the police take a statement from you? ___ Yes __ No
From what you know, how would you say the police handled the situation?
(Read list and circle answer.)

4) . Very well

3). Fairly well

2). Somewhat poorly

l). Very poorly
At that time, how did you feel the police treated you or your family?
(Read and circle)

2). Business~-like, doing their job

1), Indifferent, impersonal

3). Helpful, protective, comforting

0). Other




Li1d you or anyone in your family receive any threats regarding the

case? Yes No

a. (If Yes): Please describe what happened.

b. (1f Yes): Was that reported to the police? Yes No

c. (If No): Were you ever afraid of being threatened Yes No

VICTIM/WITNESS PROGRAM

9.

10.

11.

12,

13.

Did you know about the Victim/Witness Program? Yes No
(If No, go to #14)

(a) (If Yes): How did you find out about it?

ra

(b) (If Yes): When did you find out about it?

Which of the following services did you receive?
(Read list and circle all that were received.)

1). Helped me f£ill out restitution forms

2). Told me about the court process

3). Went to court with me

4) . Gave me rides/transportation

5). Provided child care while at court

6). Told me I could speak at the sentencing hearing
7). Counseled me or my family

8). Referred me to other agencies (Specify:)




14, Wwere you 1n touch with any other victim support groups or organizations,
such as MADD (Mothers Against Drunk Driving), Rape Crisis Center,
etc.?

Yes No (If Yes): Please describe:

15.
le.
1'm going to ask some questions about your contact with the District Attorney
and the Probation Department.
17. Did you have contact with anyone from the District Attorney's Office?
Yes __ No
18. (If Yes): About how many times? (Read and circle)
1l). Once
2). A few or several
3). A lot
19. In your opinion, how did the D.A. handle the case? (Read and circle)
4). Very well
3). Fairly well
2). Somewhat poorly
l). Very poorly
20. (I1f poorly): What did they do or not do to make you feel this way?
(Read and circle)
l). Unresponsive, didn't return phone calls
2) . Did not keep me informed
3). Treated me abruptly, impersonal attitude

4). Other

21. Did the D.A. represent your interest as a victim? Yes No

Comments:




21

o

ZDDERDUN TO SERTLRCING OQUESTIONREI RY

éppear at sentencing?

1l Yes 2 No

Did you seng a8 written statement about the crime to
any of the following>

1 The Probition Officer
2 Victim/Witness Services
3 The Judge

4 The District Attorney

0 None of the above

6a




22.

23I

24.

25.

26.

Did you talk to a Probation Officer? Yes No

(1£ Yes): Was that by phone or in person? (Circle one)
In your opinion, did the Probation Officer handle the case:
(Read and circle)

4). Very well

3). Fairly well

2). Somewhat poorly

1). Very poorly
(If poorly): What did they do or not do to make you feel this way?
(Read ana circle)

l). Unresponsive, didn't return phone calls

2) . Did not give me enough information

3). Treated me abruptly; impersonal attitude

0). Other

Did you apply for: (Check all that apply)
l). Restitution from Probation or the Judge
2) . Compensation from the State Victims of Crime Indemnity
Fund
0). Neither
(If Yes): Which of the following financial loss or expenses did
you report?
(Read list and circle all answers)
l). Medical care
2). Loss of income
3). Counseling, psychiatric treatment
4) . Need for job retraining
5). Funeral expenses
6). Property loss
7). Bad checks, fraud

8). Other

9) . Did not apply




27. (lt Yes, to g¢b): About huw much money did you request? §$
How much money have you received? S
2. Did you teel the compensation or restitution was (read and circle)
1). Inadequate
2) . Adequate
3). More than adeqguate
0). Not applicable
29. Did you consult a private attorney about your rights as a victim?
Yes ____No
30. (If Yes): Why did you do that? (Read and circle)
1). To learn my rights
2). To file a civil suit
3). To help me appear in court
4) . To learn about the criminal justice process
5). Other
31. Did you recover any losses from your insurance company?
_____Yes No
32. Did you file or are you going to file a civil suit to recover financial
loss or expenses?
. _Yes No
33. (If Yes): How much money were/are you seeking?$

I'm going to

ask you about a few specific parts of the court process.

No N/A

Yes
34. Did the D.A. talk with you about the
criminal charge?
35. Was the defendant released from jail
on bail or own recognizance (O.R.)?
36. Did the D.A. talk with you about

releasing the defendant from jail
before court proceedings?




37.

38.

38
39.
40.

41.

42.

43.

44.
45.

46.

47.

4%,

Yes
Dia you attena the preliminary hearing? o
big the D.A. talk with you about .
plea negotiation/plea bargaining?
(a) Did the defendant plead quilty? o
Did you testify as a witness? _  Yes No
Were you given a subpoena? _  Yes No
How often did you attend the proceedings?
(kead ana circle)
l). Some of the time
2) . Most of the time
3). All the time
0). Not at all
Yes

Did the D.A. talk with you about the
sentence?

Were there any delays in the court
process? That is, a day in court
was scheduled anda then the case or
hearing was put over to another day?

(1f Yes): About how many times did this happen?

Were you ever notified in advance about

No

No

N/A

N/A

such a delay?

How many times did you actually go to court
and find the case had been rescheduled for
another day?

Did anyone explain to you why the case was
rescheduled?

Did you suffer any inconvenience from the
delays?



44, (1t Yes): Wwhat kina of inconvenience? (heac and circle)
l). Yoo many travel expenses or transportation problems

2) . Loss of wages

3). Haa to find babysitter
4). Lmotional strain

5). Got physically sick

6). Other

50. (1f respondent attended proceedings): Tell me which of the following
words best fits the way you felt most of the time during the court
proceedings. (Kkead and circle)

1). Satisfied, joyful, happy

2). Relieved

3). DLissatisfied, unhappy

4). Helpless, depressed, hopeless
5). Fearful, anxious

6). Angry, hostile

7). Confused, ambivalent

8). Other , .

T

51. Wwhat did you think about the way the Judge handled the case? (Read
and circle)
2). Fair, impartial
1). Too concerned about defendant's rights
3). Very sympathetic to the victim
52. What was your opinion of the defense counsel? (Read and circle)
2) . Doing his job
1l). Too concerned about defendant's rights
3). Sympathetic to the victim
53.

10




o4. weIe you 1n court when the vercict/juoagnent ol guilt was reaa?

Yes

No N/A

>5. lell me which of the following woras best fits the way you felt when

you heard the defendant was guilty? (Read and circle)

1).
2).
3).
4).
5).
6).
7).
8).

Satisfied, joyful, happy
Relieved, vindicated
Dissatisfied, unhappy
Helpless, depressed, hopeless
Fearful, anxious

Angry, hostile

Confusea, ambivalent

Other

56. Did you Kknow you have the right to appear and make a statement at

the sentencing hearing? (Read and circle)

1).

2).

3).
(If Yes):
answers)
1).

2).

3).

4).

5) .

6) .

7).

8) .

9).

10) .

Yes
No
Sort of, vaguely

How did you hear about this right? (Read and circle all

Keceived notice in the mail from the Probation Dept.
From a District Attorney

Victim/Witness Program

Police

Private attorney

Other contact in the criminal justice system
Friend, relative

Proposition §

Newspaper, TV, etc.

Other

11




>57

60.

6l.

62.

Yes No N/A

Lid you submit a written statement concerning

sentencing to the judge?

Did you attend the sentencing hearing?

(1f Yes): Did you make an oral statement at the

sentencing hearing?

(1t Yes to 57 or 59): Were you asked or encouraged to make the
statement by:

1). 7The D.A.

2). A victims support or advocacy group

3). A family member

4). A friend

5). Other

(I1f respondent knew about the right to make a statement but did not
do so): What was your principal reason for not making a statement

at sentencing?

12




wnich of the tollowing best describes your principal reason for not making

a statement? (head ana circle)

63.

64.

65.

1). Satistied with previous contacts with police, D.A., judges,
etc.

2). batisfiea with statement made to probation department.

3). Didn't think appearing would make a difference; too much trouble.
4) . Couldn't afford it - Loss of work, cost of transportation, etc.
5). Too emotionally upset (angry, depressed, etc).

6). Afraid or worried about retaliation or harrassment by criminal
or criminal's family or friends.

7). 1 had insurance, got restitution or compensation.

). Letter notifying me of my right to appear wasn't clear, or
discouraged me from attending.

8). Other

(Interviewer: Go to %71)
(If respondent appeared and made a statement): What were the
main points that you made in your statement at the sentencing

hearing?

—p 3 —

What motivated you to make a statement at sentencing?

What result did you hope to achieve through your statement?
(Read and circle one)

l). Long sentence

2). Emotional relief

3). Financial restitution

4). Light sentence

5). Other

13




bb.

67.
68.

69.

70.

lia you have any help 1n acveloping your statement? Yes No

(1t Yes): Wwho helped you?
l). the bL.A.
2) . Victims support group
3). a private attorney
4). a family member
5). a friend

6). Other

Do you think your statement affected the sentence? ___Yes __ No
Do you think the sentence was (read and circle)

l). Too easy

2). Too harsh

3) . About right

4) . Other

Did you feel any different after making the statement? ___ Yes _ No
Tell me which of the following words best fits the way you felt after
making the statement.

l). Satisfied, joyful, happy

2). Relieved

3). Dissatisfied, unhappy

4). Helpless, depressed, hopeless

5). Fearful, anxious

6). Angry, hostile

7). Confused, ambivalent

8). Other

14




7-!-‘

stter the sentencing have you called or written any of the following

agencies? (Read ana circle)

l). Probation Department or County Jail

2). Bboard of Prison Terms/Youthful Offender Parole Board
3). A California Prison/lInstitution

4). The Department of Corrections/Youth Authority

5). District Attorney

6) . Other (list)

72.

73.

74 (a)

(b)

—,

[

What were the main reasons for these contacts? (Where there is more

than one contact under 71, write agency name or names next to reason.)

1l). To know where the criminal is, make sure he's locked up.
2). To be notified of parole hearing.
3). To get other information

4) . Other (Explain)

Has the District Attorney contacted you since the sentencing?

Yes No

—— ———

(1f Yes): For what reasons?

(If criminal received a life sentence, ask): Do you Know that
you can appear at parole hearings? Yes No

Would you be interested in making a statement at the (next) parole

hearing? Yes No

15




75. wuat have
tamily?
1l).
2).
3).
4).
5).
6).

heen the ygteotest dnpucts ol the crime on you and your
(keaa ana circle no more than two)

Physical injury, disability

Personal loss of a loved one

Emotional or psychological impact

Financial loss

Temporary inconvenience

Sense of insecurity, vulnerability

76. How important do you think it is that a victim has the right to make

a statement at the time of sentencing? (Read and circle)

1l).
2) .
3).
4).

Very important
Quite important
Somewhat important

Not important

77. Do you think the victim's role in sentencing should be:

1l).
2).
3).

4).

Increased greatly
Increased somewhat
Stay about the same

Decreased

Please describe:

76. Do victims need encouragement or assistance to make a statement?

. Yes
(If Yes):
than two)
1).
2).
3).
4).
5).

No

What kinds of encouragement? (Kead and circle no more

Need to know more about process
Support from family, friends
Support from D.A.

Legal advice or assistance
Other (ask for explanation)

16
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Lastly, we would like to ask you a few gquestions about yourself.

79. would you mind telling ine about how old you are? years

0. What was your marital status: At the time of the crime?

Now?

1l). Single
2). Married
3). Separated
4) . Divorced
5). Widowed

6). With boy or girlfriend

8l. How would you describe your racial or ethnic group?
l). White
2). Black
3). Hispanic
4y, Asian

5). Other

7

82. What was the highest grade in school you completed (Read
l). 8th grade or less
2) . Some high school
3). High school graduate
4). Some college
5). College degree
6) . Postgraduate work
83. Are you currently
1). Employed
2) . Unenployed
- 3). Retired
4) . Homemaker
5). Disabled

17

and circle)




B4. a. (1t employea or unemployea:)

what kina of work do you do?

b. (1t retired or disabled): What kind of work did you do? __

a3

c. (If homemaker): What kind of work does your spouse do?

For coding purposes only:

l). Professional
2) . Managerial
3). Technical
4). Clerical

5). Skilled

6). Semi-skilled
7). Service

8). Unskilled

85. I'm going to read some income groups. Say yes when I read the one

that best fits your family income At the time of the crime? and Now?

l). Less than $8,000

2). $8,000 to $12,000

3). $12,000 o $16,000
4). $16,000 to $21,000
5). $21,000 to $26,000
©). $26,000 to $35,000
7). $35,000 to $50,000

8). $50,000 or more

18




L L LS L LSS
1.D.

IMPRESS1IONS OF RESPONLDENT DURING INTERVIEW

A, General Tone or Affect (Circle more than one if necessary.)
l). Angry, bitter
2) . Frustrated, helpless
3). Distressed, tearful at time
4). Fairly even
5). Excited, agitated
6). Low—-key, depressed
7). Positive, optimistic
B. Level of Cooperation with Interviewer
l1). Low
2) . Moderate
3). High

C. Accommodation to Victimization

1l).

2) .

3).

4) .

CCMMENTS

ldentifies strongly with the experience; a dominant

factor in current life,.

Able to put experience in perspective; able to laugh, enjoy
life.

Has put the experience totally behind him/her; doesn't
think about it.

Tries to repress feelings and thoughts about crime
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LERT e s .

Turing tue< past year, you have expressed interesl in a parcle
hearing ¢ a priscner under ocur jurisdiction, and may have
aiready nade a statement before our RBoard regarding the impact
cf the crime. :

ke & result of new develcpzente in tne law which &ff«s* vic-igs
ard next-cf-¥in, we think ycu may be inter=zted irn p=riicipsziing
in an icpportant sftudy which is exawmining victime' righ*s alter
the Californie Victims' Rill of Rignts was p=ssel Ly the veciers
in June 1982. The study is being ccnduc- =2 by lclecrge Schocol
c¢f Law, Universiiy of the Pacific, in fe - 'razzento, =znd is Tunied
by the Kationzl Institute of Justice.

The Board of Priscn Terms is contacting ycu on btenzlf of
MeGeorge 3Scheool of Law tc request your assistanees irn this werk
research. DNcGeorge School of Law is actively committed tc¢
victims' rights through their Victims ¢f Cripe Rescurce Center.
In this recsezsrch, they are interectied ir learning why sone
victims avuil themselves of the orportunity tc m:ke statemsnte
at parole hearings, while cthers do not. Tney are interesied in
your reascne for deciding tc beccome inveolve ? in parcle hearings

and would like toc discuss this witn you.

i¢ icpertant research project,
plea e ccmpl ete the en WCSV, gcstowrd =nd return It to McGecorgs
as zcon =2s porsible. If ycu dc 1 -riuviputs, & giaff member fron
KcGoorDa will contect vou for @ oroe? 1- teypuone lrterview whicn
is *ﬂ*lv cenfilential.
Your varticipeticrn in irie otuiy e oovplot Lwov antary otus
AR uruge you tc rrouvide your o v eroe . Sear srerionce will




be valuzble tc cther viciims in Celiforniz znd throughout the
country as new methcds are develcoped tc give victime & greaver
voice in criminal justice precceedirgs.

1T you have zny questions, feel free to contact Joan Cavanagh,
Executive Officer for the Board of Prison Terms, at the address
and telephone number on the letterhead, or Ed Villmoare,
‘cGeorge Schocl of Law, 916/739-7049.

Sincerely,

RUDOLPE CASTRO
Chairman

Enclcsure



SECOND DRAFT
VICTIM'S QUESTIONNAIRE

(Parole Version)

Date: Interviewer:

Name of respondent: _

If next of kin, relaticnship to victim: M /F

— {Code sex)
County: _
Crime: __ Date: .
Sentence: _ Date:

e m e i ) meme b mmaes L 6 W e e e e . —

Type of Hearing (Circle one)

1. Sentencing
2. Board of Priscn Terms

3. Youthful Offender Parole Board

€/12/64
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Pirst, 1 want to asi you a few 1 inuw about your experience as

a victim of other crime«.

1. Have you been a victim of any other crimes? Yes No

(If ves):

a. How many times?

b. What kinds of crimes were they? (Check all that apply)

___Burglary Year
__Theft Year
__Vandalism Year
___Assault/Battery Year
__Armed Robbery Year
__Assault w/deadly weapon Year
__Rape Year
. _Attempted murder Year =
' __Other e Year
c¢. (For each crime checked, ask "What year was that?"
d. (For each violent crime, complete section on Other

T

vietimizations.)




Crime # of

Type of Crime:

OTHER_ VICTIMIZATIONS

I want to ask you a few questions about the other times when you were

the victim of a serious crime. You mentioned

1. How did this happen?

2. What year was that?

3. Did you notify the police? Yes No

a. (If No): Why didn't you?

(Resume on p. 1 or 4)

b. (If Yes): How did you feel about the way the police handled your

complaint? 1'll give you some choices (read):

(Total ¥)

M i dmie U eted kimt a0 S A e B 4 b e —— ————

__Very well  Fairly well __  Rather poorly _ Very poorly
4. Did the police take a report? __ Yes _ No
5. Was anyone charged with the crime? _ Yes  No _ Don't know
a.” (If Yes): Did you go to court to testify as a witness? ___ Yes __ No
b. Did you find out what happened in the case? __ Yes _ No
c. (If Yes): How? --
I was in court at sentencing
__From victim/Witness Program
___‘From District Attorney
____From Probation Officer
. ,..__Other —~— —— s e o e s . e o 4 o i 4 e i s
d. Was the defendant found guilty?  Yes __ No
6. Did you apply to the state for restitution or compensation? _ Yes __Xo

(g%




7.

10.

11.

12.

(If Yes): What kind of financial logs or expense did you report?
(Read list);
a. Medical Care
b. Loss of income
c. Counseling, psychiatric treatment
d. Need for job retraining

e. Other

f. Not applicable

(If Yes to #6): About how much money did you receive? $

Did you feel the compensation was (read):

Inadequate Adequate More than adequate ___Not applicable

did you recover any losses from your insurance company? Yes No

Did you file a civil suit to recover financial loss or expenses?

Yes No

(If Yes): How' much money were you awarded? §$

™




CURRENT VICTIMIZATION
Now I would like to talk about the crime which led to your contact with the
Board of Prison Terms.

la. Would you describe (or tell me) what happened?

B T I O PR — -
s
1™
1

b. Was the criminal a {riend, relative, acguaintance or stranger?

C et M e f e it et it b s i - it s o b bt S e . e remas o i e S ¢ Ao B - i i e e ——— R bt L4 o 843 & st

c. What else do you know about him?
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Who was most helpful and supportive after the crime occurred?

Was there much publicity about the crime? Yes No

(If Yes): Were you interviewed, etc.? (Probe for letters of concern,

donations.)

Did you yourself report the crime to the police? __ Yes __ No
(If No): a. Who did?

b. Did you have any ccntact with the police?  Yes __ No
Did the police take a statement from you? __ Yes No

From what you know, how would you say the volice handled the situation?
___Very well __Fairly well ___Somewhat poorly Very poorly

At that time, how did you feel the police treated you or your family?

Did you or anyone in your family receive any threats regarding the

case?  Yes No

(If Yes): Please describe what happened.

™

- e s

(If Yes): Was that reported to the police? __ Yes No

(If No): Were you ever afraid of being threatened? Yes No

8]




'VICTIM/WITNESS PROGRAM

-,

9. Did you know about the Victim/Witness Program? __ Yes _ No __ N/A, there
wasn't one. (If No, or N/A, uc to #16)
¢ 10. (If Yes): How did you find out about it?
° 11. Did you talk to someone there by phone? _ Yes __ No
12. Did you go to the Victim/Witness Office? ___yes __ No
13. Which of the following services did you receive?
® (Read list and check all that were received.)
____Helped me fill out restitution forms.
___Told me about the court process
° ___Went to court with me

Gave me rides/transportation
—.__Provided child care while at court
® ___Told me I could speak at the sentencing hearing

_ _Counseled me or my family

~__Referred me to other agencies (Specify:)

14. Did you receive any other services we haven't talked about? Yes No

(If Yes): What were they?

15. How woul@ you réte:phe services you received from Victim/Witness?
___Very helpful ‘___Quite helpful __ Somewhat helpful __ Not helpful
® 16. VWere you in touch with any other victim support groups, such as MADD
(Mothers Against Drunk Driving), Rape Crisis Center, etc.? _ Yes No

(If Yes): Please describe:

[ o i, S St e e a mdes M b e e A e G Aaiemm a e ek S ) B e S AT L s B AL T e e e b Ka e #
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1'm going to ask some guestions about your contact with the District
Attorney and the Probation Department.
® 17. Did you have contact with anyone from the District Attorney's Office?
___Yes __No

(18.) (If Yes): About how many times? Once A few or several A lot

@ 1%9. In your opinion, did the D.A. handle the case --

Very well Fairly well __Somewhat poorly Very poorly
20. (If poorly): What did they do or not do to make you feel this way?
@
21. Did the D.A. represent your interest as a victim? Yes No
o Comments:
| 22. Did you talk to a Probation Officer? Yes __ No
|
® (If Yes): Was that by phone or in person? (Circle one)

23. In your opinion, did the Probation Officer handle the case --
___Very well ___Fairly well Somewhat poorly Very poorly

® 5. (If poorly): Wwhat did they do or not do to make you feel this way?

® 25 Did you apply for.restitution or compensation from the state?
___Yes . . No
(26.) (If Yes): What kind of financial loss or expense did you report?
¢ (Read list);
_...a. Medical care
___b. Loss of inconme
. ) i )
__C. Counseling, psychiatric trcatment
___G. Need for job retraining
- "“ﬂn-e ¢ Other Mol Wi WA 5 oE Koo g A ¢ e e e G - e s B T " T . A e - B Ak 3 . 5 e Somi s e AR
®

f. Not applicable




(27.)

(If Yes, to #25): About hew nuch money did you receive? $

(28.) Did you feel the compensation was (read) --

29.

34.
35.

36.

37.

38.

39.

Inadequate Adequate _ More than adequate Not applicable

Did you recover any losses from your insurance company? Yes No

Did you file a civil suit to recover financial loss or expenses?

___Yes __No

(If (Yes): How much money were you awarded? §

Did you consult a private attorney? __ Yes _ No
(If Yes): Why did you do that?

Did you testify as a witness? __ Yes ___No

Were you given a subpoena? _ Yes No

Bow often did you attend the proceedings?
___Some of the time Most of the time All the time Not at all
Bow did you feel during the court proceedings? (Probe for upset, angry,

vengeful)

What did you think about the way the Judge handled the case?

What was your opinion of the defense counsel?

3 R
. . ]




I'm going to ask you about a few specific parts of the trial.

41.

42.

43,

44,

45,

47.

49.

50.

- 51,

54.

55.

56.

57.

Yes No N/A
Did the D.A. talk with you about the criminal charge?
Was the defendant released from jail before trial?
Did the D.A. talk with you about releasing the
defendant from jail before court proceedings?
Did you attend the preliminary hearing?
Did the D.A. talk with you about plea negotiation?
Did the D.A. talk with you about the sentence?
Were there any delays in the court process? That is,
a day in court was scheduled and then the case was
put over to another day? L o o
(If Yes): About how many times did this happen?
Were you ever notified in advance about such a delay?
How many times did you actually go to court and find
the case had been rescheduled for another day?
Did anyone explain to you why the case was
rescheduled?
Did you suffer any inconvenience from the delays?
(If Yes): How did you feel about it?
Were you in c¢olirt-when the judgment was read?
How did'you feel when you heard the sentence? (Probe for anger, relief)

Did you think the sentence was (Read:)
____Too easy _ _Too harsh __About right

After the criminal was sent to prison, have you called or written to

the following agencies? (Check if Yes)




58.

59.

60.

6la.

. (If No): Did you know about Proposition 8?

Board of Prison Terms/Youthful Offender Parcle Board
A California Prison/Institution

The Department of Corrections/Youth Authority
District Attorney

Other (list)

What were the main reasons for these contacts?

Has the District Attorney contacted you since the sentencing?

Yes No
(If Yes): For what reasons?
Did you know that you can appear at parole hearings? Yes No

Would you bé interested in making a statement at the next parole

hearing? __ Yes No

What are youtreasons for doing (or not doing) so?

3

(Go to Question 75.)
(If Yes):

How did you hear about the richt to appear at parole hearings?

10




62.

63.

64.

65.

66.

67.

68.

70.

71.

72.

Did you know about Propositior £ and the right to appear?

Did you call or write the Board of Prison Terms?

Did you receive a declaration form? __ Yes __ No

Did you complete and return it? __ Yes ___no

Were you notified of the time and place of hearing? __ Yes _ No
(If No, go to Question 75) Did you attend a hearing? __ Yes ___No
Did you make a statement at the hearing? Yes No

For what reasons did you decide to make (or not to make) a statement
at the parole hearing? (Probe: Was it mainly your idea or some

else's?)

(If no statement, go to Question 75)

.Did you have any help in developing your statement? __ Yes No
(If Yes): Who helped you?
The D.A. A friend

A privaté attorney _Other

A family friend

What were thé main points that you made in your statement?

Did you think vour statement zffected the parcle decision?

Yes No Don't know

Why do you say that?

11




74.

75.

76.

77.

78.

79.

Did you feel any different after making the statement? Yes No

(If Yes): In what ways?

What did you think of the parole hearing itself?

What have been the greatest impacts of the crime on you and your

family?

As you look back on this experience with the court and parocle system,

is there anything you would have done differently?

Do you think the system should be changed in any way?

How important do you think it is that a victim has the right to make

a statement at the time of sentencing or parole?

_Very important _  Quite important ___ Somewhat important __ Not
importéntc R
Do victims neeé:éncouragement to make a statement? _ Yes ___No
(If Yes): What kinds of encouragement?

12




BACKGROUND CHARACTLRISTICS

'@ 80.

8l.

82.

83.

84.

|
s Lastly, we would like to ask you a few guestions about yourself.
\
|

Would you mind telling me about how old you are? years

What was your marital status at the time of the crime? Now?

Single
Married
Separated
Divorced
Widowed

(With boyfriend/
commonlaw)

How would you describe your racial or ethnic group?

White _  Black Hispanic Oriental Other

What was the highest grade in school you completed? (Circle one)

7 8 9 10 11 12 13 14 15 16 17+
Are you currently Employed __Unemployed Retired Homemaker
Disabled

(If employed or unemployed):

What kind of work do you do?

(If retired or disabled): What kind of work did you do?

(If homemaker):

What kind of work does your spouse do?

13




7. 1I'm goinag to read some income groups.

Say yes when I read the

that best fits your family income at the time of the crime and

Less than $8,000

$8,000 to $12,000

$12,000
$16,000
$21,000
$26,000
$35,000

$50,000

to $16,000
to $21,000
to $26,000
to $35,000
to $50,000

Oor more

14
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IMPRESSIONS OF RESPONDENT DURING INTERVIEW

VAV AV A VAN
I.D.

A. General Tone or Affect (Check more than one if necessary.)

Angry, bitter

Frustrated, helpless

Distressed, tearful at time

Fairly even
Excited, agitated
Low-key, depressed

Positive, optimistic

B. Level of Cooperation with Interviewer

C. Accommodation to Victimigzation

in current life.

Able to put experience in perspective;

life.

to think about it.

COMMENTS

Low ____ Moderate High

Identifies strongly with the experience; a dominant factor

able to laugh, enjoy

Has put the experience totally behind him/her; doesn't want

B . e mem o — e, [
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APPENDIX E

VICTIM ALLOCUTION AT PAROLE HEARINGS




VICTIM APPEARANCES AT PAROLE HEARINGS

Penal Code Section 3043 is the Proposition 8 provision
establishing the right of victim allocution at parole eligibility
hearings.

This section of the report discusses the manner in which the
California Board of Prison Terms has implemented this section,
the responses of the members ©f the Board of Prison Terms to the
allocution right, and the results of a survey of victims and next
of kin who have already appeared before the Board or have
indicated they intend te in the future.

A. Implementation

Less than one month after Proposition 8 was enacted, the
Board of Prison Terms issued an administrative directive related
to wvietim allocution. The directive defined next of kin,

required the victim to provide at least seven days notice of

intent to attend a hearing, and indicated that the victim
normally would be permitted to speak prior to closing statements
by the district attorney and prisoner's attorney.

Unlike Penal Code Section 1191.1, Penal Code Section 3043
does no; peguipe notification of all victims but only those
victims ﬁinclu@ing next of kin) who request notice. To promote
knowledge about the new right, the Board sent letters to all
district attorneys informing them of the Board's new policies and
procedures. 0f those victims interviewed, one out of five learned
about the right from the district attorney.

Once the victim learns of the right to appear at a parole

hearing, he or she will usually contact the Board of Prison Terms




by mail or phone and then receive a letter outlining the
procedures necessary for such appearance. The letter adds a step
not mentioned in the administrative directive, by requiring the
victim to fill out and return a declaration "under penalty of
perjury" attesting that the signatory is the viectim of the
offense committed by the prisoner or is the next of kin. The
letter indicates that the victim will receive 30 days notice of
the hearing and that, as an alternative to making a personal
appearance, the victim can present his or her views in writing or
in a tape recording.

Anticipating problems with the declaration, the Board also
provides parole representatives at eacn prison with declaration
forms for the victims to complete upon arrival at the prison for
a parole hearing.

B. Board Members' Attitudes Toward Victim Allocution

Most Board members viewed the allocution right favorably.
However, they did point out certain difficulties that they had
experienced, or that they anticipated in the future. Some of the
major concerns were (1) The tone of the hearing may become too
emotional wigh the victim present; (2) there is the danger of
physical confrontation between the victim and the prisoner; (3)
the fact that many victims must travel hundreds of miles <to
attend hearings deters participation; (4) the presence of the
victim throughout the entire hearing might present 1legal
problems. Some Board members strongly supported the practice of
victims submitting statements in the form of tape recordings.

This practice has been done to a limited extent.
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C. Extent of the Use of Allocution Rights

During the calendar year of 1983, 69 persons got in contact
with the Board of Prison Terms and filed declarations of intent
to appear at parole hearings. Strictly speaking, most of these
persons did not have the "right"™ to appear because they were
affected by crimes that had occurred prior to the passage of
Proposition 8, some as much as 20 years earlier. However, the
Board had made an administrative decision to permit victim
allocution in all hearings held after the enactment of
Proposition 8.

The 69 persons who filed a declaration of intent to appear
were interested in 58 parole hearings, many of which would not be
held for several years, depending on the prisoner's status, the
statute 'under which he was convicted, and the amount of time he
had served. The number "69" somewhat underestimates the actual
ﬁumber of wvictims involved in hearings for several reasons:
husbands and wives often acted as a single unit; a victim was
sometimes a?oompanied by counsel, whose name would not appear on
the mailing list; last minute changes might be made, such as a
relative_achmpanying the victim. It is clear, however, that in
approgimétely.LfQ percent of 4,208 potential parole hearings, a
victiﬁ 5r next,of kin indicated an intent to appear and make a
statement.

D. The Impact of Proposition 8 on Parole Decisions

The data on parole decisions made by the Board of Prison
Terms 1is presented in Table 8.1. The data indicate that the

Board began to reduce the number of prisoners found suitable for
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parole in late 1980 and reduced the number even more in 1982, the

year Proposition 8 was debated and enacted.

Table 8.1 Percentage of Life Prisoners Found Suitable
for Parole, 1979-1983

1979 1980 1981 1982 1983
Total Heard g2 487 665 782 805
Granted Parole 157 72 T4 28 36
Percent Granted 32% 15% 11% 4% h%
Source: Life Prisoner Report, Sept. 1983, State of California

Board of Prison Terms, with supplemental information from the
Management Information Section.

It would appear that the passage of the death penalty initiative
in 1978, as well as the general anti-crime climate in California,

changed the Board's attitude toward parole and that Proposition 8

-reinforced this new attitude. Although it was not possible for

this project to collect data on the effect of allocution on the

parole rate, it 1is doubtful that victim appearance at parole
hearings could reduce further the already extremely low rate of
parole.

Half bf‘ the 28 victims who made a statement during the

brojeét ‘study béfiod believed that their statement affected the

Parole Board's decision, based upon the Board members'
attentiveness, remarks, and in one case, "tears in their eyes."
Eleven allocutors were uncertain whether their statements had any
effect, while three persons indicated there was no effect on the
Board. Most of the victims in the latter two categories thought

that the Board would not have set a parole date, regardless of
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vietim appearance, because of the nature of the crime, the
minimal length of time served, or the criminal's poor prison
record. Such a conclusion, however, usually did not detract from
the victim's sense of satisfaction.

After making their statements, 18 of the 28 wvictims
experienced some emotional change, usually a sense of
satisfaction or relief.

- I felt a little relieved because I found they
(prisoners)don't have it so great.

- Felt relieved. The prisoner no longer has an impact on my
life. Put things to rest. I've seen him and am no longer
frightened or faint when someone meets his description.

Several felt increased anger or depression at seeing the criminal
and experienced a sense of reliving the crime as it was reviewed

at the hearing.

- I will never forget his hands. I was annoyed that there
was an attorney trying to defend him.

Some wished for the death penalty.

- The 1legal 1loopholes should be changed. Death penalty
should be automatic and immediate in murder cases.

Many fespondents were favorably impressed with the Board and

the hearing process.

T

- f wasrimbressed with their dedication. I was the first

. [person ‘to exercise the right of allocution], so they were
a little unsure what to do with me.

- The board is sharp, they have insight.

- I had very positive vibes . . . . Our presence made a
difference.

- Good process. I was relaxed by watching the defendant and
his attorney getting upset by my presence.

Most of the victims felt that they had been listened to,

although several thought that the Board was "cut and dry" and
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reached decisions before the victims spoke.

- Board is concerned. But they are part of the system--
it's a show for defendant and victim.

E. A Profile of the Victims Who Filed a Declaration
of Intent to Appear

All of the 69 persons received letters from the Board of
Prison Terms asking them to participate in the project. Fifty-two
(75 percent) replied. The final sample interviewed consisted of
41 persons, 59 peréent of all persons contacted. At the time of
the interviews, approximately half of these victims had already
appeared before the Board, about one-third were waiting to
appear, and the rest had opted to send written statements in lieu
of a personal appearance.

Demographic Characteristics of Viectims in the Study

The 41 respondents ranged in age from 27 to 82 years. The
-average age was 49; the median age was 50 years. Thirty- three
of the respondents were white; four were Hispanic; two were
Black; one was American-Indian, and the ethnicity of one was

ot

unknown.

At the time of the interviews, 28 were married; four were
widowed ‘as a’ result of the crime; five were single and two were
divorded. The 'educational level of the group was high: 23 of the
41 victims had attended college; nearly half of these had done
postgraduate work; 12 had completed high school only, and five
had less than a high school education.

Twenty-six of the respondents were employed; six were
retired; four were homemakers; two were disabled; and two were

unemployed. Nearly 6 out of 10 of the heads of household worked
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in professional, technical or managerial occupations, including
ownership of a business. The other 40 percent were almost
equally divided among clerical, sales/service, and skilled/semi-
skilled occupations.

Economically, the 41 respondents had higher than average
incomes. Ten of them had annual income of $50,000 or more; eight
had incomes between $35,000 and $49,000; twenty-four received
$26,000 or more. Of the six victims who made less than $12,000,
all but one were retired or disabled. This category included the
two oldest respondents -- 71 and 82 years of age.

Criminal Justice Characteristics

Only onhe of the persons in the sample was the direct victim
of a crime (kidnap for robbery); the others were the next of kin
of first or second degree murder victims. Nineteen were parents
of victims; eight were children of victims; seven were spouses;
Afive were siblings. One grandchild and one aunt also
responded. Women were more 1likely to respond than men (60
percent vet§us 40 percent); in particular, mothers outnumbered
fathers and widows outnumbered widowers. Some of the widows were
women whosg Ypusbands had died in the 1line of duty as police
foicers: Tﬁe mgjority of the respondents (73 percent) had never
before. Been victims of crimes. In twenty-seven cases (66
percent), the victims reported that the murderer was a stranger;
in 12 cases (29 percent), a friend or acquaintance; and in two
instances, a relative (5 percent).

The crimes which brought this group of people into contact

with the Board of Prison Terms occurred from 3 months to 20 years
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before the interviews. During the course of the study,
approximately two-thirds of the group had an opportunity either
to attend a hearing or to receive a notice of a forthcoming
hearing. The remaining one-third was required to wait for at
least several more years before any parole eligibility hearing
would be scheduled. (For a 1life prisoner convicted after
November 8, 1978, the initial parole hearing is held after 9
years of incarceration for second degree murder and after 15
years, 7 months for first degree murder.)

Thirty-two percent of the crimes occurred in Los Angeles, 29
percent in other Southern California areas, 24 percent in
Northern California, and 15 percent in the Central Valley.

Attitudes Toward the Criminal Justice System

While 85 percent of the next of kin did not themselves

report the crime to the police, 66 percent had contact with

police. Sixteen of the 41 respondents felt that the police

handled the situation very well; seven, fairly well; and 8,
poorly or yery poorly. When asked more specifically how the
police treated the family, 21 next of kin found that the police
were he%pful?and/or comforting, eight found them business-like,
while six felt ‘them to be impersonal or indifferent.

Reactions to the district attorneys were similar. Two-
thirds thought that the district attorney handled the case very
well; 17 percent, fairly welly; and 14 percent, poorly. Generally
ehose who thought the district attorney handled the case poorly
also felt that the prosecutor was too abrupt in his manner. . One

person objected to a plea negotiation. However, 29 next of kin
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(71 percent) indicated that the district attorney had represented
the victim's interests. Thus, while satisfaction did not reach
100%, a solid majority of victims felt they had been well served
by the Jjustice agencies. Such satisfaction might be expected
since the perpetrators not only had been arrested but had been
convicted and given life terms.

When asked who was most helpful and supportive after the
crime occurred, survivors most often mentioned family members (37
percent), followed by police or detectives (32 percent), the
district attorney (22 percent), and personal friends (20
percent).

Of those persons who had attended the criminal proceedings
and were able to assess the judge's performance, 79 percent saw
the judge as fair and impartial while 17 percent Ehought he was

overly " concerned with the defendant's rights. One person

reported that the judge was very sympathetic to the victim.
Opinions about the defense counsel were evenly split between
"doing his Jjob," on the one hand, and being too concerned about
the defendant, on the other.

Despiue?thgir assessment that the judges were fair, only

one-third of thg,victims thought that the sentences were "about

right"; slightly more than half regarded the sentence as too
easy. One person, who thought the wrong person had been
convicted, saw the sentence as too harsh. Since all of the

defendants in these cases had received either life sentences or
the death penalty, later modified to life, the question arises as

to why these sentences were perceived as too easy.
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To some extent, the answer lies in the unconstitutionality
of the death penalty (since restored in 1978 by Proposition 6)
and the nature of 1life sentences. When the death penalty was
outlawed in 1968 and death sentences were converted to life, many
victims affected by this change were outraged or, at the least,
disillusioned. To some of the next of kin who felt justice had
been achieved through the death penalty, a life sentence was
obviously too lenient. To then, the possibility of parole was
disheartening and, in some instances, threatening. Others viewed
it as a cruel deception:

- It's a gross misrepresentation to call it life...when its
only 10 years.

One victim suggested a longer stay before release was
considered.

- With life sentences [the prisoner] should serve at least
20 years before parole. Want the death sentence.

Among respondents, sentiment was strong that a life should
be paid for with life in prison or with death.

- They, shouldn't be allowed to re-enter society after
killing a helpless person.

- The legal 1loopholes should be changed. Death penalty
shoyld be automatic and immediate in murder cases.

- They should do an eye for an eye.

- He should not be let out of prison. They should all be
executed. He's lost all his rights. Where are ours?

A mother, however, felt sad that the boyfriend of her
murdered daughter would have to spend his life in prison.

The Right to Appear at Parole Hearings

How did these victims learn about the right to appear at

parole hearings? Although nearly two-thirds were familiar with
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Proposition 8, and some had actually campaigned for its passage,
many were not aware of the specific allocution rights that it
established. Only one-fifth of the U41 respondents indicated that
Proposition 8 was their main source of information; another 20
percent learned about the right from the local district attorney;
another 20 percent heard about the right from other contacts in
law enforcement or the legal profession. For example, widows of
policemen killed in the line of duty were usually informed by
other police officers. Several respondents were attorneys, while
others had relatives who were attorneys. One person reported "a
confidential contact within the system." It was not easy for
some respondents to pirpoint the source of their knowledge
because they did a lot of "calling around" for various kinds of
help.

After learning of the right, 33 (80 percent) of the victims
interviewed communicated with the Board of Prison Terms with the
specific intention of being notified of the parcle hearing date
in order to.appear or send a written statement.

Several victims who advocated longer sentences and the death
penalty :became .politically active and communicated with state
officials, such:.as the Attorney General, the Governor, and the
Assembly Criminal justioe Committee.

Why Make a Statement?

From the victim's perspective, attending a parosle hearing is
a rather formidable experience. All hearings are held under
tight security within the walls of a medium or maximum security

prison. Conditions are, at best, barely comfortable; by




contrast, most courtrooms are luxurious. Like any visitor in a
prison, the victim must undergo a clearance procedure. This
involves a clearance check through the state identification
bureau and passage through sensitive metal detecto?s, which may
entail removing Jjewelry and shoes. The victim is then escorted
to the hearing room to wait for the hearing to begin. Because of
the close quarters in overcrowded prisons, the vietim awaiting
the hearing may be seated within sight of the inmate, who 1is
secured in a nearby holding cell. The prisoner's defense counsel
and the district attorney from the county where the crime
occurred usually will be present also. Depending on the prison
and its staff, the victim may be offered coffee or directed to a
soft drink machine.

Most cases are heard by three member panels, two Board
Members (appointees of the Governor) and one civil servant; a
hember of the prison staff also may be present to answer panel
questions. The hearing 1s conducted in a formal manner. All
participants sit around a table facing the inmate and his
counsel. The proceedings are taped. Most hearings last two to
three hgurs.? .Ihe vietim sits through the entire proceeding,
hearsia'retell;ng of the crime, the inmate's past history, his
institutional adjustment, and his own view of his readiness for
parole. The victim is then asked to comment, usually before the
closing statements by the district attorney and defense attorney.

In exercising the allocution right, the families of the
murder victims often looked to the "strongest" surviving family

member to make the statement in order to avoid an emotional




breakdown or uncontrollable anger at the hearing. Age and
distance, often hundreds of miles prevented some next of kin from
making statments.

Most victims hoped to keep the <c¢riminal in prison by
pointing out the horror of the crime, the good qualities of the
vietim, or the effects of the crime on the family.

One man outlined the <elements in his statement as
follows:

- Helplessness of victim; character of defendant; hazard to
society.

Another victim stressed the defendant's history:

- I feel if I'm there, it gives the parole board the
otnerside of the picture...Tell them what I thought of the
defendant. As a c¢hild he was always in trouble. He was
always hurting people. He's fooled them before. What
makes them think he's changed? .

-Another stressed repercussions of the crime;

- My wife's statement made a real impact because she went
through it from a personal point of view.

Several victims who made statements did so out of a sense of
duty to society or a personal need to state their case:

- We both felt we should exercise our right, or we might
lose it.

- I felt thét if you have the right, you have an obligation
. to appear or acknowledge that right. I didn't do anything
wrong; I was glad and proud that I managed to do it.

Victims' Recommendations for System Change

In response to a general open-ended question, these victims
expressed the need for change in three major categories:
1) Longer and harsher penalties, including imposition of the

death penalty and either abolition of parole for lifers or longer




terms before the initial parole hearing;

2) More efficient and protective court procedures, including
expediting the trial process, eliminating bail and plea
bargaining;

3) More assistance to victims, including legal
representation, expanded rights, and better information, support,
and other forms of assistance.

Eight out of 10 respondents thought that the right to appear
and make a statement is very important to vietims and, further,
that people need encouragement to assert this right. The
respondents also generally stated that victims need to know more
about the criminal justice process, including parole policies and
procedures.

- If I was aware of more facts about parole eligibility I

would have participated sooner.
An attorney said that had he known more about the process, he
"would have independently presented records to the court and
parole board."
Other suggestions included:

~ It would be easier if we knew what was going to happen.It
would be helpful to go through a mock parole hearing.

~ Should have some guidance and be prepared to see the
criminal again.

- The Parole Board or D.A. should warn those who are going
to make an appearance, to dress simple. I was wearing a
dress with a buckle, jewels, and a wire bra and (unable to
pass the metal detector) was strip searched.
The respondents also expressed the need for more support
from the district attorney and from their own families and

friends if victims are tc become more active in the process.
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- Support [needs to come] from other people, family,friends,
employer. My daughter was afraid to tell her employer she
wanted time off to go to the hearing.

A nurse suggested:
- [Vietims should be able to] talk with someone who made a

statement, similar to what they do in a hospital--patient
to patient communication.

One person suggested ¢that a handbook be developed for

victims; several others recommended support groups or
professional help for ©preparing "a rational, rather than
emotional, statement." One described the victims!' situation in

the following way:

- Victims 1lose energy. Need government paid 1lawyers to
represent victims. It is difficult to understand what is
happening, and they depend on the D.A. The D.A. is
already weighted down in work. .

Another victim cautioned:
-~ I wish I had made a stronger statement at the hearing.
You have to be experienced, otherwise you trust any
attorney who tells you what to do.

Although opinion differed on the role of private attorneys
in wvictims' rights, the respondents agreed on the need for
education and information:

- 5epenés on who is going to listen to the statement.There

is a chance. the judge or the Board could getcarried away or

caught up on the emotional statement.

- They (the Parole Board) were not going to let him free;

they do take a statement into consideration; however, it is

surplus.

One victim, who was also an attorney, had a similar
view:

- The statement is important if the victim has something to

say and wants to confront the prisoner. As far as a
factor in the hearing, it's not that important a factor.
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However, most of the respondents felt that the allocution
right was very important:
- Some of your human dignity is given back with Prop.8...the

victim has an identity. You are no longer a number. It
reminds the judges that people's lives are at issue.





