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Anti-Semitism does not fall within the category of ideas protected by the right of free 
opinion. 
Indeed, it is something quite other than all idea. It is first of all a passion. 

Jean-Paul Sartre, 
Allti-Semite and Jew 

I supported free speech for Nazis when they wanted to march ill Skokie in order to defeat 
Nazis. Defending my enemy is the oilly way to protect a free society against the enemies 
offreedom. 

Aryeh Neier, 
Defending My Enemy: American Nazis, 

the Skokie Case, and the Risks of Freedom 



Introduction 

Our Criminal Code prohibits not only physical attacks but also some verbal attacks. 
The publication of certain words may be regarded as harmful to the public interest. 
Offences such as seditious libel, defamatory libel and hate propaganda fall into this 
category. 

In our Working Paper entitled De/amatory Libel, I we examined the limitations that 
the criminal law imposes on freedom of expression in the context of attacks on the rep
utation of a person. In accordance with the principle that criminal law should only be 
used with restraint and having concluded that criminal law was not an effective weapon 
in the fight against defamation, we recommended the abolition of the offence of 
defamatory libel. 2 

In contrast to the offence of defamatory libel, the Code offences relating to hate 
propaganda are directed against attacks on certain groups in our society. In fact, these 
provisions grant greater protection to such groups because the attacks prohibited are not 
always of a defamatory nature. 

The existence of these offences in Canadian criminal law nevertheless raises several 
questions. Is the attack on the dignity and the equality of the person so serious and socially 
reprehensible that the intervention of criminal law is both plausible and necessary? Is the 
undertaking given to the international community to make any racial discrimination a 
pUllishable offence an overriding factor? 

These offences also provoke a lively debate between the supporters of an absolute 
right of freedom of expression in this context, and those who believe that such a right 
must be limited in order to promote the maintenance and encouragement of the multi
cultural heritage of Canadians. Our present criminal law attempts to strike a balance 
between these two positions. 

In order to assess the role criminal law can play with regard to hate propaganda, 
we shall examine the present law, expose uncertainties and list weaknesses in organi
zation, style and form. We shall study the legislation of a few foreign jurisdictions and 
present an up-to-date account of international measures to eliminate racial discrimination. 
Finally, we shall propose legislative amendments designed to improve the hate propaganda 
provisions. 

I. Law Reform Commission of Cllnada, Defamatory Libel [Working Paper 35) (Ottawa: Supply and Services, 
1984). 

2. Id., pp. 59-60. 



CHAPTER ONE 

The Law relating to Hah: Propaganda 

I. The History of Hate Propaganda Crimes 

In order to understand properly the evolution in Canada of the hate propaganda 
offences, it seems necessary not only to describe the history behind these provisions, but 
also to discuss certain related offences drawn from English law. 

A. English Law 

In 1275, some defamatory attacks took on a criminal aspect by the creation of the 
offence De Scanda/is Magnatum. It was hoped in this way to prohibit the spreading of 
false rumours of a nature that would sow discord between the king and great men of the 
realm. 3 In other words, this crime had the effect of protecting certain people belonging 
to a particular group against damaging statements. 

Despite the fact that this offence does not relate directly to hate propaganda, it 
remains nevertheless significant as being the foundation for section 177 of the Canadian 

3. The st.\tutory criminal offence. De Scal/(Ialis Magllall//II. prohibited the telling or publishing of 

any false News or Tales, whereby discord, or occasion of discord or slander may grow between the 
King and his People, or the Great Men of the Realm; and he that doth so, shall be taken und kept in 
Prison, until he hath brought him into the Court. which was the first Author of the Tale (3 Eaw. I, 
c. 34, Tile Stall/tes of tile Reallll. Vol. I (1810, reprinted London: 1963, Dawsons of Pall Mall), 
p.35). 

Various comme:ntators have noted that the statute was directed against false statements which, in n society 
of powerful and unned magnates, could necessarily endanger the security of the stute. See, for example, 
J. Kelly, "Criminal Libel and Free Speech" (\958), 6 Kallsas L. ReI'. 295, p. 297; Starkie's Treatise 011 

Iile Law of Siallde.- alld Libel, 3rd cd. (London: Butterworths, 1869), p. 177; W. Holdsworth, A History 
of Ellglish Lall' (London: Sweet and Maxwell, 1966), Vol. 1II. p. 409. As D.A. Elder points out in "Ken
tucky Criminal Libel Law and Public Offidals - An Historical Anachronism'?" (\ 981), 8 N. Ky. L. Rev. 
37, p. 40: 

Explicitly to securl' the established order, English law had adopted for the first time what was, in 
essence, a criminal libel law·- a statute with the intendment and prccedential impact of legal author
ization of direct curtailmr.nt of free expression critical of public institutions and personages. 

In fact, the statutory offenc~' of scalldalulII magllawlII was little used. It was finally abolished in England 
by the SWlllte La\\' Revision Acl, 1887,50 & 51 Viet., c. 59. 
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Criminal Code, spreading false news, which was recently used in a prosecution for pub
lishing hate propaganda. This section will be analyzed later in the course of this Paper. 

At common law, the civil law does not protect against group defamation. At most, 
it protects the members of a group as individuals. They must prove that the defamatory 
words were aimed at them as individuals. 4 

On the other hand, at common law, the criminal law covers group defamation. The 
case of R. v. Osborn,s tried in 1732, is the origin for criminal prosecution for group 
defamation. Osborn published accusations that Jews, recently arrived from Portugal, liv
ing on Broad Street in London, on learning that a Jewish woman had had sexual relations 
with a Christian, had burned and killed her and her illegitimate child. This libel caused 
some disturbances, and mobs attacked the Jews in different parts of the city. The court 
found Osborn guilty, not of libel per se, but of having published a Jibel that caused a 
breach of the peace. Since then, a defamatory libel on a group can be prosecuted if the 
words spoken are of a nature that breaches the public peace. 6 

B. Canadian Law 

Before the hate propaganda crimes were inserted in the Criminal Code, Canadian 
legislation did not adequately repress hate propaganda. 

Unlike English criminal law, our offence of defamatory libel only applies to defam
atory attacks upon a person.7 The definition of the expression "person" in section 2 of 
our Criminal Code is not restricted to physical persons but also covers public bodies, 
corporations, societies and companies. However, groups having common characteristics 
such as race, religion, colour and ethnic origin are not included in this definition.s 

4. S.S. Cohen, "Hate Propaganda - The Amendments to the Criminal Code" (1971), 17 McGill L.J. 740, 
pp.741·6. 

5. R. v. Osbor/l {I732}, 2 Bam. K.B. 166,94 E.R. 425; W. Kel. 230; 25 E.R. 584; 2 Swans\. R. 503n, 36 
E.R. 717. While the report in Barnardiston suggests that the case was a libel upon a group, the other 
reports indicate that the court saw the case as causing a breach of the peace by inciting the mobs against 
the Jews. See "Race Defamation and the First Amendment" (1965·66). 34 Fordham L. ReI'. 653. pp. 654· 
6. For other criminal prosecutions for libels against groups, see R. v. Williams (1822), 5 B. & Ald. 595; 
106 E.R. 1308 (a libel upon the clergy of the diocese of Durham) and Re Garhel'cole (1838), 2 Lewin 
237; 168 E.R. 1140 ( a libel upon the Scorton nunnery). lC. Smith and B. Hogan, Crimillal Law, 5th ed. 
(London: Butterworths, 1983). state at page 775: 

A libel on a class of persons is not actionable unless the class is so small, like a body of trustees or 
directors, that it might be taken to refer to each member individually, or it is otherwise so worded as 
to appear to refer to an individual. It is possible, however, that a libel intended to excite public hatred 
against a class, such as the clergy of Durham or the Justices of the Peace of Middlesex is indictable, 
though no individual's reputation be harmed. [Footnotes omitted] 

6. M. Gropper, "Hate Literature - The Problem of Control" (1965), 30 Sask. Bar Rev. 181, pp. 186·7. 
See also: D.R. Fryer, "Group Defamation in England" (1964),13:1 Clev.·Mnr. L. Rev. 33, pp. 46-7; and 
P.l Belton, "The Control of Group Defamation: A Comparative Study of Law and Its Limitations" (1960), 
34 Till. L. Rev, 299. pp. 301-3. 

7. Cohen, supra, note 4, p. 765. 

8. See Ex parte Gellest v. R. (1933), 71 Que. S.C. 385. 
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With respect to seditious libel, the Supreme Court of Canada in the case of Boucher 
v. The King9 interpreted the term "sedition" in a restrictive way. In that case, Boucher, 
a fanner living in Quebec, was convicted at trial for having published a seditious libel 
contrary to the then sections 133, 133A and 134 of the Criminal Code (now sections 60, 
61 and 62). The document, entitled La Iwine ardente du Quebec pour Dieu, pour Ie 
Christ et pour la liberte est lin sujet de honte pailI' tOlit Ie Canada, dealt in a general 
way with the vindictive persecution that Jehovah's Witnesses in Quebec suffered as broth
ers in Christ. 

The Supreme Court acquitted Boucher and held that the intention to produce feelings 
of hatred and ill will between different classes of His Majesty's subjects is not sufficient 
in itself to constitute a seditious intent. There must also be an intention to disturb the 
established order or to resist authority: "No one would suggest that the document is 
intended to arouse French-speaking Roman Catholics to disordering conduct against their 
own government, and to treat it as directed, with the same purpose, towards the Witnesses 
themselves in the province, would be quite absurd."ID 

As for spreading false news, this offence was interpreted in a restrictive way in the 
case of R. v. Carrier. I I Following the acquittal of Carrier for conspiracy to publish a 
seditious libel similar to the one in BOl/cher, the Court of Queen's Bench (Criminal 
Division) decided that he could not be convicted, on the same facts, with spreading false 
news. The court held that the expression "whereby injury is or is likely to be occasioned 
to any public interest" should be interpreted in the light of the definition of sedition as 
set out in the Boucher case. 

From that point on, it appeared clear that in order to suppress hate propaganda 
sufficiently, new provisions had to be added to our Criminal Code. But the status quo 
was maintained in our criminal law for several years. 12 

However, the necessity for intervention by legislators in this area was felt as early 
as 1933, when Nazi propaganda began to be distributed in several regions of the country. 

9. Boucher v. The Killg. [1951] S.C.R. 265. 

10. Id., p. 291, per Rand 1. For commentaries on the Boucher decision, see F.A. Brewin, "Criminal Law 
- Seditior. - Witnesses of Jehovah - Civil liberties - Consultation among Members of Appellate 
Court" (1951), 29 Call. Bar Rei'. 193; M. Fenson, "Group Defamation: Is the Cure Too Costly?" (1964-
65), I Mall. L.J. 255, pp. 269-81. For a history of seditious libel in Englund, in United States, and 
Canada, see M.R. MacGuigan's study in the Report of the Special Commillee 011 Hate Propagallda ill 
Call ada (Ottawa: Queen's Printer, 1966), Appendix I, pp. 73-170 (hereinarter cited as the Cohen Com
mittee). See also M.G. Freiheit, "Free Speech and Defamation of Groups by Reason of Color or Religion" 
(1966), I R.J.T. 129, pp. 134-9; Gropper, supra, note 6, pp. 187-8, 

II. R. v. Carrier (1951), 104 C.C.C. 75 (Que, K.B., Criminal Side). For comments on this decision, see: 
Cohen, supra, note 4, p. 765; Gropper, supra, note 6, pp. 188-9; Fenson, supra, note 10, p. 278. 

12. Cohen, supra, note 4, p. 768. 
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The province of Manitoba enacted a statute at that time in order to combat this 
propaganda. 13 

Furthermore, on the international level, nations agreed on the necessity of estab
lishing general standards for the respect of persons and minorities because the conscience 
of all had been shocked by the revelation of the inhumane practices of totalitarian regimes 
both of the right and the left - the most unforgettable example being the genocidal 
policies applied by the Third Reich. 14 

For many observers, it was clear that despite the crushing defeat of Hitler and of 
Germany, Naziism remained alive during the post-war period, as evidenced by the per
sistence of certain kinds of racist propaganda, the incitement to hatred of identifiable 
groups and even in some cases the incitement to genocide in otherwise democratic 
societies. IS 

The first demands fol' legislation suppressing hate propaganda with respect to reli
gious and ethnic groups go back to March 1953. At that time, some traditionally vul
nerable minority groups took their case before the Joint Committee of the House of 
Commons and the Senate studying the revision of the Criminal Code. 16 However, hate 
propaganda continued to exist during this period and a rise in such activity was witnessed 
at the end of the 1950s and the beginning of the 1960s.17 

In January 1965, the then Minister of Justice, the Honourable Guy Favreau, appointed 
a special committee to study the problems with respect to the spread of hate propaganda 
in Canada. 18 

In its conclusions, the Report of the Special Committee 011 Hate Propaganda ill 

Canada emphasized that existing Canadian law could not provide a sufficiently effective 

13. The Libel Act, S.M. 1934, c. 23, s. 13A, now Till! Defl/II/atioll Act, R.S.M. 1970, c. D20, s. 19(1). See 
also: Z. Chafee, GOI'erllll/l!lI/ alld Mass COII/II/ullica/iolls (Hamden, Conn,ecticut: Archon Books, (965), 
p. 117; P. Paraf, Le racisl/le dOllS Ie II/ollc/e (Puris: Petite bibliotheque Puyot, (981), p. 189; \V.S. Tar
nopolsky, "The Control of Racial Discrimination" in R.St.J. Macdonald and J.P. Humphrey, cds., Tile 
Practice of Freedoll/ (Toronto: Butterworths, 1979), p. 295. 

14. M. Cohen, "HUman Rights and Hate Propaganda: A Controversial Canadian Experiment" in S. Shoham, 
cd., Of Law ami Mel/! (New York and Tel Aviv: Sabra Books, 1971), pp. 59-60. 

15. M. Cohen, "The Hate Propaganda Amendments: Renections on a Controversy" (1971), 9 AI/a. L. ReI'. 
10~, p. 105. 

16. B.O. Kayfetz, "The Story behind Canuda's New Anti-Hate Law" (May-June (970), Paltel'll.\' of Prejudice 
5. See also Fenson, SlIpra, note 10, pp. 271-6. 

17. Cohen. supra. note 15, p. 104. Sce also W.S. Tamopolsky, "Freedom of Expression v. Right to Equal 
Treatment" (Centennial Edition 1967), U.B.C. L. Rei'. - C. de D. 43, p. 4!i. For a dctailed study of 
the activities of the Canadian Nazi Party in Toronto during the mid-1960s. see M.R. MacOuigan, "Hate 
Control und Freedom of Assembly" (1966), 31 Sask. Bar Ret·. 232. 

18. Canada. Debutes of the House of Commons, 2nd Session, 26th Parliament, Vol. Xl, February 25, 1965, 
pp. 11716-7. 
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legal basis to prevent and combat hate propaganda. 19 The Cohen Committee recom
mended at that time that it would be desirable to draft a Bill to amend the Criminal Code 
in order to include provisions with respect to hate propaganda. 20 

In its desire to harmonize its legislation with the principles of the Intemational 
COllvention 011 the Elimination of All Forms of Racial DiscriminatiOlz21 and the Conven
tion 011 the Prevention and Punishment of the Crime of Genocide,22 and in view of the 
Cohen Committee's recommendations and the fundamental principles of the Canadian 
Bill of Rights,23 Parliament attempted to correct some of the defects in our criminal law. 
In effect, to affirm some principles of international law and to denounce unequivocally 
certain racist practices in our society, Parliament undertook to penalize discriminatory 
attitudes through the criminal law. 

In 1970, the Canadian Parliament added certain hate propaganda offences to the 
Criminal Code. 24 These are advocating genocide, public incitement of hatred, and wilful 
promotion of hatred. 

II. The Present Law 

The present Criminal Code contains four offences that deal directly or indirectly 
with hate propaganda: advocating genocide; public incitement of hatred; wilful promotion 
of hatred; and. spreading false news. 

A. Advocating Genocide 

Section 281.1 of the Criminal Code makes it criminal to advocate genocide: 

(I) Everyone who advocates or promotes genocide is guilty of an indictable offence and is 
liable to imprisonment for five years. 

19. Cohen Committee, supra, note 10, p. 59. For some criticisms of the report, sec R.E. Huge, "The Hate 
Propug:mda Amendment to the Criminal Code" (1970), 28 V.r. FaCility L.R. 63. 

20. Cohen Committee, supra, note 10, pp. 69-71. 

21. Sec ill/ra, notes 64 to 67 inclusive. 

22. Sec ill/ra, notes 68 and 69. 

23. Calladiall Bill of Rights, R.S.C. 1970, Appendix III. 

24. All Act to {lmelld the Crimillal Code, R.S.C. 1970 (lst Supp.), c. 11, amending R.S.e. 1970, c. C-34. 
For some comments on the evolution of the Bill with respect to hate propaganda, sec: Kayfetz, supra, 
note 16, pp. 6-8; Tamopolsky, sllpra, note 17, pp. 45-6; Cohen, supra, note 4, pp. 767-71; Gropper, 
sllpra, note 6, pp. 182, 196-9. See lIlso Canada, House of Commons, Standing Committee on Justice 
and Legal Affairs, Millllles a/Proceedillgs alld Evidellce, No.8 (February 10, 1970); No.9 (February 
17, 1970); No. 10 (February 24, 1970); No.1 I (February 26, 1970); No. 12 (March 3, 1970). 
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(2) In this section "genocid<:;" means any of the following acts committed with intent to 
destroy in whole or in part any identifiable group, namely: 

(a) killing members of the group, or 

(b) deliberately inflicting on the group conditions of life calculated to bring about its 
physical destruction. 

No prosecution for this offence can be instituted without the consent of the Attorney 
General. 25 

B. Public Incitement of Hatred 

Subsection 281.2(1) of the Criminal Code deals with a person who publicly incites 
hatred: 

Everyone who, by communicating statements in any public place, incites hatred against any 
identifiable group where such incitement is likely to lead to a breach of the peace, is guilty 
of 

(a) an indictable offence and is liable to imprisonment for two years; or 

(b) an offence punishable on summary conviction. 

Thus, the basis of the offence is the incitement of hatred in a "public place" that 
is likely to bring about a breach of the peace. The Criminal Code defines the term "public 
place" as including "any place to which the public have access as of right or by invitation, 
express IJr implied; .... "26 

C. Wilful Promotion of Hatred 

Subsection 281.2(2) of the Criminal Code covers the case of a person who wilfully 
promotes hatred: 

Everyone who, by communicating statements, other than in private conversation, wilfully 
promotes hatred against any identifiable group is gUilty of 

(a) an indictable offence and is liable to imprisonment for two years; or 

(b) an offence punishable on summary conviction. 

25. Crimillal Code, s. 281.1(3). All references to the Criminal Code are to R.S.C. 1970, c. C-34, as amended. 

26. Crimillal Code, s. 281.2(7). 
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This offence can be distinguished from the one in subsection 281.2(1) of the Crim
inal Cod.e because it does not require that the activity in question be likely to bring about 
a breach of the peace. For example, if a person distributes pamphlets of a racist nature 
and s;Jch a distribution is not likely to bring about a breach of the peace, the commu
nicat.ion of these pamphlets may be covered by Code subsection 281.2(2). Furthermore, 
the communication of the statements must occur "other than in private conversation." 

For this offence, Parliament enacted certain defences in order to guarantee that free
dom of expression would be respected.27 Subsection 281.2(3) of the Criminal Code 
provides that the person who wilfully promotes hatred shall not be convicted: 

(a) if he establishes that the statements communicated were true;28 

(b) if, in good faith, he expressed or attempted to establish by argument an opinion 
upon a religious subject;29 

(c) if the statements were relevant to any subject of public interest, the discussion of 
which was for the public benefit, and if on reasonable grounds he believed them to be 
true;'o or 

(d) if, in good faith, he intended to point out, for the purpose of removal, matters 
producing or tending to produce feelings of hatred towards an identifiable group in 
Canada." 

No prosecution shall be instituted for this offence without the consent of the Attorney 
General. 32 

27. To compare the defences as proposed by the Cohen Committee with those subsequently enacted, see: the 
Cohen Comittee, supra, note 10, pp. 65-6; and Cohen, supra, note 4, pp. 775-7. 

28. During the proceedings of the House of Commons Standing Committee on Justice and Legal Affairs, 
No. II (February 26, 1970), Mark MacGuigan stated at page 11:35: 

It seems to me very important that we not extend the ambit of this statute too wide, that we keep the 
unrestricted defence of truth, because... it would not be seemingly for someone who is taking a 
position which could be demonstrably shown to be true ... (0 be convicted because of the circum
stances in which he uttered the word. 

29. 1'he legislative history of this defence demonstrates that it was added to the Criminal Code in order to 
compensate for the addition of the criterion of religion to the definition of "identifiable group." The 
Senate asked for a compensatory defence to establish unequivocally that a good-faith discussion on a 
religious subject would not be prohibited. In other words, the purpose of this defence is to assure that 
religiOUS debates are not inhibited. However, this compensatory logic was questioned throughout the 
Parliaml::ntary debates. See Canada, House of Commons, Standing Committee on Justice and Legal Affairs, 
Minutes of Proceedings and Evidence, No. II (February 26, 1970), pp. 11:22-11:33. This defence was 
not included among the recommendations of the Cohen Committee, supra, note 10. 

30. The Cohen Committee, supra, note 10, argued at page 65 that "at a minimum" this defence was required. 

31. This defence covers the case of a statement that would constitute an attempt to convince other citizens 
to eliminate the cause of this hatred. For example, an Indian Chief in Canada with grievances against the 
White population in Canada who set out those grievances in order to have them corrected, could invoke 
paragraph 28I.2(3)(d) as a defence. See Canada, Debates of the House of Commons, 2nd Session, 
28th Parliament, Vol. VI, April 6, 1970, p. 5553. 

32. Crimi.wl Code, s. 281.2(6). 
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This provision specifies that there must be a wilful incitement to hatred. What is the 
meaning of the term "wilfully"? The decision in R. v. Buzzanga and Durocher33 makes 
it clear that the word "wilfully" in this context means intending to promote hatred. 

In 1977, Buzzanga and Durocher, two Franco-Ontarians, were accused, pursuant 
to subsection 281.2(2) of the Criminal Code, of having wilfully promoted hatred against 
French Canadians in Essex County in Ontario by distributing highly anti-French-Canadian 
handbills. They were convicted at trial. However, in September 1979, the Ontario Court 
of Appeal set aside the convictions and ordered a new trial. 

The Court of Appeal considered that the intention of the two accused, which was 
to provoke a reaction among French Canadians in their battle to have a French school 
built in the region, did not correspond to the intention to promote hatred required by the 
word "wilfully." However, the court held that "wilfully" was not restricted to desiring 
to promote hatred: 

I agree, however (assuming without deciding that there may be cases in which intended 
consequences are confined to those which it is the actor's conscious purpose to bring about), 
that, as a general rule, a person who foresees that a consequence is certain or substantially 
certain to result from an act which he does in order to achieve some other purpose, intends 
that consequence. The actor's foresight of the certainty or moral certainty of the consequence 
resulting from his conduct compels a conclusion that if he, none the less, acted so as to produce 
it, then he decided to bring it about (albeit regretfully), in order to achieve his ultimate purpose. 
His intention encompasses the means as well as to his ultimate objective.34 

This interpretation has the effect of including in the intention to achieve a result, 
the consciousness by the agent that his actions will certainly or almost certainly bring 
about that result. This form of mens rea excludes recklessness. 35 

In a recent trial decision, R. v. Keegstra,36 the accused, ex-mayor and ex-teacher in 
Eckville, Alberta, was found gUilty of having wilfully promoted hatred against the Jewish 
people by teaching in such a way as to deny the existence of persecution of Jews and to 
claim that the Holocaust was nothing but a hoax perpetrated by a Jewish conspiracy. 

33. R. v. Buzzanga and Durocher (1979),49 C.C.C. (2d) 369 (Ont. C.A.). 

34. Id., pp. 384-5. 

35. Id., p. 381. For comments on the decision in R. v. Buzzanga and Durocher, see: M. Manning, Rights, 
Freedollls and the Courts: A Practical Analysis of the Constitlllion Act, 1982 (Toronto: Emond
Montgomery. 1983), p. 603; 1. Fortin and L. Viau, Traite de droit penal gelll!ral (Montreal: Themis, 
1982), pp. 140-1. 

36. R. v. Keegstra, Alta. Q.B., July 20. 1985, Mackenzie 1. (unreported). Keegstra was sentenced to pay a 
$5000 fine. At the time of the publication of this Paper, Keegstra was appealing his conviction, while 
the Crown was cross-appealing his sentence. For an analysis of the Keegstra affair, see: S. Mertl and 
1. Ward, Keegstra: The Trial. the Issues. the Consequences (Saskatoon: Western Producer Prairies Books, 
1985); D. Bercuson ancl D. Wertheimer, A Trust Betrayed: The Keegstra Affair (Toronto: Doubleday 
Canada, 1985). 
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The pre-trial decision of R. v. Keegstra,37 given in response to a constitutional chal
lenge to this crime, is a landmark decision concerning freedom of expression in relation 
to hate propaganda. 

In order to evaluate the justification of the restrictions that may be imposed on the 
rights and freedoms guaranteed by the Canadian Charter of Rights and Freedoms,38 Mr. 
Justice Quigley tried to balance freedom of expression with the right to equality guar
anteed by section 15 of the Charter and the right under section 27 which provides that 
every interpretation of the Charter must be consistent with the preservation and enhance
ment of the multicultural heritage of Canadians. 39 He concluded in the following way: 

[n my view, the wilful promotion of hatred under circumstances which fall within 
s. 281.2(2) of the Criminal Code of Canada clearly contradicts the principles which recognize 
the dignity and worth of identifiable groups, singly and collectively; it contradicts the rec
ognition of moral and spiritual values which impels us to assert and protect the dignity of 
each member of society: and it negates or limits the rights and freedoms of such target groups, 
and in particular denies them the right to the equal protection and benefit of the law without 
discri~.nination. 

Under these circulllstances, it is my opinion that s. 281.2(2) of the Code cannot rationally 
be considered to be an infringement which limits "freedom of expression," but on the contrary 
it is a safeguard which promotes it. The protection afforded by the proscription tends to banish 
the apprehension which might otherwise inhibit certain segments of our society from freely 
expressing themselves upon the whole spectrum of topics, whether social, economic, scien
tific, political, religious, or spiritual in nature. The unfettered right to express divergent 
opinions on these topics is the kind of freedom of expression the Charter protects.40 

D. Common Definitions 

(l) Identifiable Group 

For the three offences listed above, the communication of a statement must be 
directed against an "identifiable group," the definition of which can be found in Code 
subsection 281. 1 (4): 

37. R. v. Keegstra (1984), 19 ('.C.C. (3d) 254 (Alta. Q.B.). For an examination ora Canadian statute dealing 
with hate propaganda in relation to the Internation(/l Conven(/nt on Civil and Political Rights, see John 
Ross Taylor and the Western Guard Party v. Call ada (1984), 5 C.H.R.R. D/2097. For a comment on 
how international law may be used to interpret the Charter, see D. Turp, "Le recourS:lll droit international 
aux fins de I'interprt!wtion de la Charte canadienne des droits et Iibertes: un bilanjurisprudentiel" (1984), 
IS R.J.T. 353. 

3S. Canadiall Charter of Rights alld Fre('do/lls, Part I of the Constillltioll Act, 1982, which is Schedule B to 
the Canada Act 1982, c. II (U.K.). 

39. Subsection 15(1) of the Charter states: "Every individual is equal before and under the law and has the 
right to the equal protection and equal benefit of the law without discrimination and, in particular, without 
discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical 
disability." Section 27 of the Charter states: "This Charter shall be interpreted in a manner consistent 
with the preservation and enhancement of the multicultural heritage of Canadians," 

40. R. v. Keegstra, supra, note 37, p. 268. 
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In this section "identifiable group" means any section of the public distinguished by colour, 
race, religion or ethnic origin. 

(2) Communicating Statements 

With respect to offences provided in subsections 281. 2(1) and (2) of the Criminal 
Code, the incitement of hatred and the wilful promotion of hatred must be the result of 
"communicating statements." The Code defines these terms in the following way in 
subsection 281.2(7): 

"communicating" includes communicating by telephone, broadcasting or other audible or 
visible means: 

"statements" includes words spoken or written or recorded electronically or electromagllet
ically or otherwise, and gestures, signs or other visible representations. 

E. Forfeiture and Seizure 

When a person is found guilty of these offences, the presiding magistrate or judge 
may order anything by means of or in relation to which the offence was committed, to 
be forfeited to Her Majesty.41 Furthermore, Code section 281.3 provides for the issuance 
of a warrant of seizure by a judge who is satisfied by information upon oath that there 
are reasonable grounds for believing that any publication, copies of which are kept for 
sale or distribution in premises within the jurisdiction of the court, is hate propaganda. 
"[Hlate propaganda," defined in section 281.3(8) of the Code, "means any writing, sign 
or visible representation that advocates or promotes genocide or the communication of 
which by any person would constitute an offence under section 281.2." 

F. Spreading False News 

Section 177 of the Code makes spreading false news an offence: 

Everyone who wilfully publishes a statement, tale or news that he knows is false and that 
causes or is likely to cause injury or mischief to a public interest is guilty of an indictable 
offence and is liable to imprisonment for two years. 

The origin of this offence in our Criminal Code goes back to the crime of De 
Scalldalis Magnatum of 1275.42 Only a few decisions have been rendered on this subject. 

41. Criminal Code, s. 281.2(4). By subsection 281.2(5), telephone, telegraph, or other communication facil
ities owned by a person engaged in providing a communication service to the public are exempt from 
forfeiture. 

42. F.R. Scott, in "Publishing False News" (1952), 32 Call. Bar ReI'. 37. examines the history of this offence. 
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Scott, at page 47, also foresaw that this offence could be used to protect racial and religious groups from 
hateful attacks. 



In the case of R. v. Hoaglln,43 the accused, a merchant in Alberta, advertised a 
closing sale in the following way: 

We have decided to leave Canada .... Americans not wanted in Canada. Investigate before 
buying lands and taking homesteads in this country. 

The accused was found gUilty. This false news was considered to be contrary to the public 
interest because it was in Canada's interest to attract immigrants. 

In the decision of R. v. Carrier,44 mentioned earlier, the Quebec Court of Appeal 
(Criminal Division) held that the term "that causes or is likely to cause injury or mischief 
to a public interest" had to be interpreted in relation to the definition of sedition as 
formulated in the case of Boucher. 

In the case of R. v. Kirby,45 it was decided that an underground newspaper's par
odying of another newspaper (The Gazette), containing a false story that the mayor of 
Montreal had been killed by a drug-crazed hippie, was not sufficient to justify a convic
tion pursuant to then section 166 (now 177) of the Criminal Code. This underground 
newspaper did not cause injury or mischief to the public interest even though it may have 
caused some embarrassment or inconvenience to the editor-in-chief of The Gazette. 

However, the recent decision ir. R. v. ZIII1riel46 demonstrated that this provision could 
be used to combat hate propaganda. The accused was found gUilty of having knowingly 
spread false news by publishing a pamphlet entitled "Did Six Million Really Die?" and 
provoking thereby racial and social intolerance. He was, however, acquitted on a charge 
of having wilfully caused injury or mischief to the public interest by publishing a pam
phlet claiming that there exists a Communist and Jewish conspiracy on an international 
scale. 

In effect, it seems clear that section 177 of the Criminal Code can apply in cases 
of hate propaganda. Moreover, it would seem to cover both written and oral statements.47 

Parliament had in mind three specific offences to combat hate propaganda. History 
has shown. however, that these offences are rarely prosecuted. The type of hate propa
ganda described in section 281.1 of the Criminal Code, advocating genocide, is rarely 
found. As for Code subsections 281.2(1) and (2), the difficulty in proving some of their 
elements seems to be an obstacle to prosecution. For example, the consequence of a 
public incitement of hatred is not necessarily a likelihood of a breach of the peace. More 
obvious are the element of intention in, and the defences attached to, the crime of wilful 

43. R. v. Hoaglin (1907). 12 C.C.C. 226 (N.W.T. S.C.). 

44. R. v. Carrier. sllpra. note II. 

45. R. v. Kirby (1970). I C.C.C. (2d) 286 (Que. C.A.). 

46. R. v. Zundel. Ont. District Ct.; convicted Feb. 28. 1985; sentenced March 25. 1985, Locke J. (unre
ported). At the time of the publication of this Paper. Zundel was appeuling his conviction. For un analysis 
of the Zundel trial. see H.R.S. Ryan, "The Trial of Zundel. Freedom of Expression and the Criminal 
Law" (1985).44 C.R. (3d) 334. 

47. Scott. supra, note 42. pp. 43-4. 
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promotion of hatred. Furthermore, section 281.1 and subsection 281.2(2) of the Code 
require the consent of the Attorney General before the institution of proceediags in order 
to avoid futile and unjustified prosecutions. If these difficulties seem to close the door 
to prosecutions in relation to hate propaganda, do not the Zundel case and Code section 
177 rt~open that door? 

III. Defects of Organization, Form, Style and Uncertainty 
in the Present Law 

Having examined the present law, we can sce that it has obvious imperfections. No 
doubt the central issue is: Should these crimes exist at all? And if so, what should they 
prohibit'? This, however, will be annlyzed in Chapter Two, Part II, dealing with the role 
of the criminal law in relation to hate propaganda. In the following discussion, we will 
examine the defects of organization, form, style and uncertainty in these provisions. 

A. Organization, Form and Style 

One of the basic principle~ in the organization of offences in the Code is the need 
to assure easy reference. It seems appropriate to uS that a definition that applies to several 
offences should be found in a separate provision, either at the beginning of the Code, or 
at the beginning of a group of offences to which the definition applies. The definition of 
the term "identifiable group" applies to all of the offences that specifically relate to hate 
propaganda and is of .\lI1damental importance in the application of these provisions. 
However, this definition is found at present in section 281.1 of the Crimillal Code. It 
should be put into a separate definition section. 

Where in the Code should the existing provisions relating to hate propaganda be 
incorporated? At this time, they are found in Part VI, which is entitled "Offences against 
the Person and Reputation." 

Assuredly, hate propaganda may attack a "person" who is part of a group. However, 
Parliament has placed the emphasis primarily on statements that are directed against an 
"identifiable group." For their part, Mewett and Manning submit that the gravnmen of 
these offences i~ the danger to the tranquility of the state. 48 In our view, in a new Code 
these offences should be included among offences against society.49 

48. A.W. Mewett and M. Manning. Crimil/ol Law, 2nd cd. (Toronto: Butterworths. 1985), pp. 447-8. 
49. See also N. Lerner who shows that some statutes claim that these offences under the Illternatiollal COII

WlI/iOIl Oil tlte Elimil/atioll of All FOri/IS (if Radal Discrimillatioll should be viewed as offences agtlinst 
society. N. Lerner. Tlte U.N. COllmlliOlI Oil tile ElimillatiOIl of All Forms of Racial Discrimillatioll. 
2nd ed. (Alphen aan den Rijn. The Netherlands nnd Rockville. Muryland. U.S.A.: Sijthoff & Noordhoff, 
1980). p. 44. 
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Also, the present forfeiture provision in section 281.3 should not be placed among 
these crimes. Section 281.3 creates in rem proceedings for the seizure and forfeiture of 
hate propaganda. This Commission has already recommended that it should be removed 
from the Code and incorporated into federal regulatory legislation. so On the other hand, 
subsections 281.2(4) and (5) govern the forfeiture of material after conviction for a hate 
propaganda offence. While they would be a useful component of post-seizure procedure,s, 
it is open to question whether they belong among these crimes or among provisions on 
sentencing. 

B. Uncertainty 

Among these offences, several uncertainties must be noted. For one, does the term 
"communicating statements," found in subsections 281.2(1) and (2), include all types 
of statements? In its examination of section 13 of the Canadian Human Rights Act,S2 the 
Standing Committee of the House of Commons on Justice and Legal Affairs heard argu
ments that the existing provisions of the Criminal Code did not apply to hate messages 
recorded and transmitted by telephone. S3 In a recent article, Julian Sher has argued that 
the present definition of the term "communicating" would not cover cettain technical 
innovations such as computer technology. 54 Does the transmission of hate messages from 
a data-processing centre to one's computer constitute a "communication" within the 
meaning of subsection 281.2(7) of the Criminal Code?S5 Is a computer considered a means 
of visual communication? Finally, the Report of the Special Committee on Pornography 
and Prostitution has concluded that the definition of the term "statement" included in 
the Criminal Code would not cover all graphic images.56 

Also uncertain is the notion of "private conversation." At what point does one speak 
loud enough that a private conversation stops being private? In what circumstances and 
within the hearing range of how many people does a private conversation stop being 

50. Law Refonn Commission of Canada, Search IIlIti Sei:ure [Report 24] (Ottawa: Supply and Services, 
1984), pp. 51-3. 

51. See: Law Refonn COlllmission (If Canada, Post-Seizure Procedures [Working Paper 39] (Ottawa: Supply 
and Services, 1985); and DispOSition o/Seized Properly [Report 27] (Ottawa, LRCC, 1986). 

52. CCI/laditlll HUlllan Rig/liS Act, S.C. 1976-77, c. 33, s. 13(1): 

It is " discriminatory practice for a person or a group of persons acting in concert to communicate 
telephonically or to cause to be so communicated. repeatedly, in whole or in part by means of the 
facilities of a telecommunication undertaking within the legislative authority of Parliament, any matter 
that is likely to expose a person or persons to hatred or contempt by reason of the fact that that person 
or those persons arc identifiable on the basis of a prohibited ground of discrimination. 

53. See W.S. Tamopolsky. Discrimillation alld Ihe Lal\' ill Callada (Toronto: Richard DeBoo. 1981), p. 339. 

54. J. Sher, "The Propaganda of Hatred" !December 1984). LXIV:744 Till! Call1ldiall ForulII 20. 

55. "High-Tech Hatred," Newsweek. December 24, 1984, p. 20. 

56. Report of the Special Committee on Pomogruphy and Prostitution. Pornography {/lui Proslilllfioll ill 
Callada, (Ottawa: Supply and Services. 1985), Vol. I, p. 323 (hereinafter cited as the Fraser Committee). 
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private?57 Does it include a conversation between two people in a public place or a con
versation among three people meeting in a private place and planning a strategy for the 
transmission of hate propaganda?SS Should the term "private conversation!> be interpreted 
in the same way as the term "private communication" found in section 178.1 of the 
Criminal Code?59 

On another subject, why should a definition of "hate" not be found in the Criminal 
Code'? At present, only "hate propaganda" is defined in the Code,l,o 

With respect to section 177 of the Code, it is unclear which statements it catches. 
What is the meaning of the term "causes or is likely to cause injury or mischief to a 
public interest"? The case of R. v. Carriel..,1 interpreted this expression in a narrow way 
in concluding that a publication must attack established authority. But the decision in 
ZlIIlde/62 broadens the scope of this provision. 

It i!; not surprising that the existing law has certain defects. Some of these offences 
are relatively young. But it is not desirable that our criminal law should include such 
defects. Nevertheless, to resolve these difficulties is not sufficient. It is essential that 
these hate propaganda crimes be re-examir:ed so as to be consistent with the direction 
that our criminal law ought to take. 

57. Scc \V.S. Tarnopolsky, Tile eli/we/iI/II Bill of Rights. 2nd ed. (Toronto: McClelhmd and Stewart. 1975), 
p. 191. 

58. Sec Hage. SUprel. note 19. p. 71. 

59. Section 178.1 defines "private communication" in relatioll tu lilt: uilellc'> uf wiretapping as meaning any 
oral communication or any telecommunication made under circumstances in which it is reasonable for 
the originator thereof to expect that it will not be intercepted by any person other than the person intended 
by the originator thereof to receive it. Central to this definition is the concept of a reasonable expectation 
of privacy. 

60. Crimillal Code. s. 281.3(8) states: '''Hate propaganda' means any writing. sign or visible representation 
that advocates or promotes genocide or the communication of which by any person would constitute un 
offence under section 281.2: ... ," 

61. R. v. Carrit!'\ .wpl'll. note II. 

62. R. v. ZI/Iult!l. supra. note 46. 
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CHAPTER TWO 

Proposed Reforms 

1. Freedom of Expression versus Freedom from Hate: 
The Search for a Balance 

In the context of hate propaganda, the search for the propel' role of the criminal law 
is especially difficult because it forces us to revisit the conflict between freedom of 
expression and the interest of the state in criminalizing speech injurious to the public. 
The resolution of this conflict was the most difficult part of our Working Paper entitled 
Defamatory Libel, Undoubtedly, it will be the most difficult part of this P'.\\per as well. 

The criminal law has attempted to find a balance between freedom of expression 
and preserving the peace of society by criminalizing some, but not all words. But the 
fact that the criminal law draws a balance is no guarantee that the balance chosen is the 
right one, As we argued in our Defamatory Libel Working Paper, the mere fact, that the 
criminal law has prohibited words in the past is not enough to continue to criminalize 
them. 6J In addition, that the state has outlawed words in the past does not justify its 
creating new crimes against words, In effect, the state must be shown to have a proper 
interest in controlling words within the context of modern society. This requires us to 
look beyond our present law. 

In this regard. one useful approach is to look at laws beyond our own borders and 
at other proposals for reform of our present hate propaganda crimes. 

A, International Obligations 

(I) The Illtel'lllltiolllli COllventio/l 011 the Elimillatio/l 
of All Forms of Racial Discrimillaliolll>! 

This Convention, to which Canada is a party, imposes on the member states the 
obligation to introduce in their national legislation offences to deal with racial discrim-

63. SlIpra, note I, 

64, /lIIematiolllli COIII'elltion olllhe Elimination of All Forms of kacial Discriminatioll (1969) 660 V.N,T.S, 
212, Canada signed the Convention on AUBust 24, 1966und mtified it on October 14, 1970. See Secretary 
of State, /Ilterll(l/iol/a/ COIIW!llIiOIl 011 the Elimillation of All Forms of R(I( ia/ Discrimination: Sixth Report 
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ination. 65 For our criminal law, Article 4 of this Convention is the most important. 66 It 
requires the member states to prohibit, by their criminal law, the dissemination of hate 
propaganda and all organizations that incite racial discrimination.67 

of Canada, August 1979 to JIIly 1982 (Ottawa: Supply and Services, 1983). On August 24, 1984, the 
date for the closing of the thirtieth session of the Committee for thl! Elimination of Racial Discrimination, 
124 states were party to the Jnle1'1lalional Convention 011 the Elimination of All Forms of Racial Discrim
ination. See United Nations, Official Records, General Assembly, Report of the Committee on the Elim
ination o..fRacial Discrimination, Thirty-fourth Session, Supplement No. 18, A/34/18 (New York: 1984), 
para. J, p. 1. See also P. Tremblay, "Convention internationale sur l'elimination de toutes les formes de 
discrimination raciale" (1966), 26 R. dll B. 360. For documentation with respecllo the Convention, see 
D. Vincent-Daviss, "Human Rights Law: A Research Guide to the Literature - Part I: International 
Law and the United Nations" (Fall 1981), 14 N.Y.U. J. Jill. L. & Pol. 209, pp. 278-80. 

65. States themselves must take on the main responsibility for their respective territories in the battle against 
racial discrimination and its elimination. International action can only supplement the actions of the nations 
concerned and cannot replace national actions. See: H. Santa Cruz, La discrimination raciale (New York: 
United Nations, 1977), p. 45 fe.; N. Lerner, The Crime of incitement to Group Haired: A Survey of 
international and National Legislation (New York: World Jewish Congress, 1965), p. 79; T. Buergenthal, 
"Implementing the U.N. Racial Convention" (1977), 12 Tex. fill. L.1. 187. 
Article 4 of the Convention does not apply automatically. Even if the Convention is not incorporated or 
adopted as part of internal law, Article 4 can only be applied if internal laws are designed to enforce its 
provisions. See: United Nations, J. Ingles, Study on the implemelllation of Article 4 of the international 
Convention on the Elimination of All Forms of Racial Discrimination, May 18, 1983, A/Conf./119!lO, 
para. 216, p. 108; and T. Meron, "The Meaning and Reach of the International Convention on the 
Elimination of All Forms of Racial DiscriminatIOn" (1985), 79 Am. J. fill. L. 283, p. 297. See also 
N. Lerner, "Curbing Racial Discrimination - Fifteen Years CERD" (1983), 13 israel Year Book all 
Human Rights 170, pp. 173-4. 

66. Article 4 of the intel'llational Convention Oil the Eliminntion of All Forms of Racial Discrimination: 
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States Parties condemn all propagranda and all organizations which are based on ideas or theories of 
superiority of one race or group of persons of one colour or ethnic origin, or which attempt to justify 
or promote racial hatred and discrimination in any form, and undertake to adopt immediate and positive 
measures designed to eradicate all incitement to, or ncts of, such discrimination and, to this end, with 
due regard to the principles embodied in the Universal Declaration of Human Rights and the rights 
expressly set forth in Article 5 of this Convention, illler alia: 

(a) Shall declare an offence punishable by law all dii>liemination of ideas based on racial supe
riority or hatred, incitement to racial hatred, as well as all acts of violence or incitement to such 
acts against any race or group of persons of another colour or ethnic origin, and also the provision 
of any assistance to racist activities, including the financing thereof; 

(b) Shall declare illegal and prohibit organizations, and also organized and al\ other propaganda 
activities, which promote ap.d incite racial discrimination, and shall recognize participation in 
such organiZations or activities as an offence punishable by law~ 
(c) Shall not permit public authorities or public institutions, national or local, to promote or 
incite racial discrimination. [Emphasis added] 

Article 4 is the key article in the Convention. For studies of Article 4 of the Convention, see ingles, 
supra, note 65, and T.D. Jones, "Article 4 of the International Convention on the Elimination of All 
Forms of Racial Discrimination and the First Amendment" (1980), 23 Howard L.J. 429. 
Among the international instruments at the United Nations and other specialized organizations dealing 
directly or indirectly with hate propaganda, see the Convention for the Protection of Human Rights and 
Fundamental Freedoms (l950) 213 U.N.T.S. 222, Art. LO; International Covenant 011 Civil alld Political 
Rights (1976) 999 U.N.T.S. 172, Art. 20(2); Universal Declaration of Human RightJ, 217 General 
Assembly, Third Session, Official Records, Part I. Res. 217A(III), A/SLO(l948), p. 71, Art. 29; United 
Nations Declaration on the Elimination of All Forms of Racial Discrimination, General Assembly, Eigh
teenth Session, Official Records, Res. 1904, Supplement No. 15, A/5515, p. 35. For a comparative study 
of these different legal instruments with respect to the incitement of hatred, see: SJ. Roth, "Anti-Semitism 
and International Law" (1983), 13fsrael Year Book on Human Rights 208, pp. 214-7: and G. Sacerdoti, 
"New Developments in Group Consciousness and the International Protection of the Rights of Minorities" 
(1983), 13 Israel Year Book on Human Rights 116, p. 13\. See also 1.J. Seeley, "Article Twenty of the 
International Covenant on Civil and Political Rights: First Amendmel't Comments and Questions" (1970), 
10 Va. J. Jnt. L. 328. 



(2) The Convention Oil the Prevention alld Punishment 
of the Crime of Genocide68 

This Convention, to which Canada is also a party, provides a comprehensive defi
nition of genocide. It also provides that the contracting parties will undertake to ensure 
the compliance on a national level of the Convention's provisions and to impose effective 
penalties for those found guilty of genocide. 69 

In this regard, the present definition of "genocide" in our Code does not include 
all components of the Convention definition. It omits other acts specified in the Con
vention, namely, causing serious bodily or mental harm to members of the group, impos
ing measures intended to prevent births within the group, and forcibly transferring children 
of one group to another. 

67. The second group of offences that must be declared punishable pursuant to paragraph (b) of Article 4 of 
the Convention concern formally established organizations and all other propaganda activities which pro
mote and incite racial discrimination as well as participation in such organizations or activities. When it 
ratified the Convention, Canada made no reserve and issued no interpretative declaration although no 
provision implementing paragraph (b) of Article 4 is contained in the Crimillal Code. See Ingles, supra, 
note 65, para. 185, p. 90; House of Commons, Special Committee on Participation of Visible Minorities 
in Canadian Society, Equality Noll' (Ottawa: Supply and Services, 1984), pp. 77-S (hereinafter cited as 
Equality Now); Secretary of State, supra, note 64, pp. 10-6. 
Canada justifies its negative position with respect to the limitation of the right to freedom of association 
by reference to the reserve provided in the preamble for Article 4 of the Convention; that is to say the 
clause "with due regard" to the principles of human rights. The following is cited from the United Nations 
Report of the Committee 011 the Elimination of Racial Discrimillatioll, supra, note 64, para. 266, p. 60: 

He [the representative of Canada) pointed out that according to the Canadian Government that provfsion 
was to be interpreted in the light of the rest of the article, which contained an explicit reference to 
the principles embodied in the Universal Declaration of Human Rights. Since Article 19 and 20 of 
that Declaration guaranteed freedom of opinion, expression, and association, it was conceivable that 
conflicting requirements might arise, in which case an effort would, however, have to be made to 
reconcile them. That was why Canada considered that each case covered by Article 4(b) had to be 
examined on its own merits. 

68. COllvellfioll 011 the Preventioll alld PUllishmellt of tile Crime of Gellocide (1948) 78 U.N.T.S. 278. 

69. !d., Articles II, III and V: 
Article 1/: In the present Convention, genocide means any of the following acts committed with intent 
to destroy, in whole or in part, a national, ethnical, racial or religious group, as such: (a) Killing 
members of the group; (b) Causing serious bodily or mental harm to members of the group; (c) 
Deliberately inflicting on the group conditions of life calculated to bring about its physical destruction 
in whole or in part; (d) Imposing ml:asures intended to prevent births within the group; (e) Forcibly 
transferring children of the group to another group. 
Article l//: The following acts shall be punishable: (a) Genocide; (b) Conspiracy to commit genocide; 
(c) Direct and public incitement to commit genocide; (d) Attempt to commit genocide; (e) Complicity 
in genocide. 
Article V: The Contracting Parties undertake to enact, in accordance with their representative Con
stitutions, the necessary legislation to give effect to the provisions of the present Convention and, in 
particular, to provide effective penalties for persons gUilty of genocide or of any of the other acts 
enumerated in Article Ill. 
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B. Foreign Jurisdictions 

(1) The Convention jor the Protection oj Hllmall Rights 
and Fundamental Freedoms10 

In Glimmerveell and Hagenbeek v. The Netlzerlands,71 the appellant had been con
victed of inciting racial discrimination under Article 137(e) of the Dutch Penal Code, 
prohibiting the expression of views "that incite to hatred against or discrimination of 01' 

violent behaviour towards people by reason of their race, religion, or other conviction 
unless those views are expressed for the purpose of imparting information." He had in 
his possession, with a view to distribution, a pamphlet advocating the removal of guest
workers, such as Turks, from the Netherlands. The European Commission of Human 
Rights rejected his argument that this activity fell within the protective ambit of Article 
10 of the Convention, which guarantees freedom of expression, subject to certain 
limitations.72 

(2) France 

In its battle against racism, France punishes the defamation of a person or a group 
of persons on the grounds of their origin or their belonging or not belonging73 to an ethnic 
group, a nation, a race or a specified religion. 74 In order to guarantee more effective 

70. COlll'ellliolljor the ProtecTioll oj Human Rights alld FlllrdC/melllal Freedoms, supra, note 66. 

71. Glimlllerveell alld Hagellbeek v. Tire Netlrerlatrds (1979), 4 E.H.R.R. 260. For comments on this decision, 
see R. Genn, "Beyond the Pale: Council of Europe Measures against Incitement to Hatred" (1983), 13 
Israel Y.:ar Book Oil Hlllllall Rights 189, pp. 202-5. 

72. COlll'ellliolljor the Protectioll oj Humall Riglrts alld Frl/u/amelltal Freedoms, supra, note 66, Article 10: 
1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions 
und to receive and impart information and ideas without interference by public authority and regardless 
of frontiers. This Article shall not prevent states from requiring the licensing of broadcasting, television 
or cinema enterprises. 
2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject 
to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in 
a democratic society, in the interests of national security, territorial integrity or public safety, or the 
prevention of disorder or crime, or the protection of health or morals, or the protection of the reputation 
or rights of others, or preventing the disclosure ofinformation received in confidence, or for maintaining 
the authority and impartiality of the judiciary. 

For a study of Article 10 of the COllvellfioll jor tire Protectioll oj HUlllall Rights alld Flllrdamellwi Free
doms, see: OJ. Harris, "Decision on the European Convention on Human Rights during 1979, Freedom 
of Speech," [1979] Brit. Year Book lilt. L. 257; and Y. Tajima, "Protection of Freedom of Expression 
by the European Convention" (1969).2 R.D.H. 658. 

73. As for the expression "not belonging," Foulon-Piganiol emphasized the example of the Second World 
War where [TRANSLATION] "not belonging to the Aryan race was sufficient justification for the exe
cution of many Frenchmen." See Y. Madiot, Droits de l'/rolllme et libertes publiqlles (Paris: Masson, 
1976), p. 239. 

74. For an examination of the defamation of groups in French law, see: Belton, supra, note 6, pp. 314-42; 
J. Peytel, "Group Defamation in France" (1964), 13:1 Clel'.-Mar. L. Rev. 64; R. Vouin, "La repression 
de la discrimination racinle en France" (1972), 5 R.D.H. 177; J. Foulon-Piganiol, "Nouvelles reflexions 
sur la diffamation raciale" (1970), D. 163; J. Foulon-Pignniol, "Reflexions sur In diffamation raciale" 
(1970), D. 133; Madiot, id., p. 238 ff.; H. Btin, "L'evolutionlegislative etjurisprudentielle du droit de 
la presse au cours des vingt au trente demieres annees" in Aspects 1I0uveaux de 10 p'ellsee juritiique, 
recl/eit d' etlldes ell /rollllllage a Marc Allcel (Puris: Editions A. Pedone, 1975), Vol. II: Etudes de science 
penale et de politique criminelle, pp. 314-6; C. Entrevan, "Rt!fiexions sur Ie probleme des discriminations 
humaines dans Ie systeme democratique fran"ais" in Allllllaire jrmrr(lis des droits de I' /rolllllle (Paris: 
Editions A. Pedone, 1974), Vol. I, pp. 180-245. 
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suppression of racial defamation, the Act of July 1, 1972,75 specifies that the crimes of 
defamation and racial insult no longer require the deliberate intention to incite hatred 
against a group of citizens or residents in the country.76 It is sufficient that the objective 
result - that the victim be defamed or insulted - exist for the offence to be committed. 77 

(3) The Federal Republic of Germany 

With its strong commitment to redress the crimes of Nazi Germany, the Federal 
Republic of Germany has strengthened its penal law to attack the spreading of hatred in 
many ways. The West German Penal Code prohibits not only genocide,78 but also attacks 
on human dignity by inciting hatred against parts of the population in a manner tending 
to breach the peace,79 the organization of unconstitutional political parties80 (such as neo
Nazi parties), the dissemination of propaganda from these parties,HI and the importation, 
storage, or use of emblems of these parties. 82 It also prohibits writings that describe acts 
of violence against human beings in a cruel or otherwise inhuman manner which express 
glorification or the harmlessness of such acts of violence, or that instigate to race hatred. 83 

75. Law No. 72-546. July I. 1972, (D. 1972, 328). This law modified, first of all, the law of 1881 on the 
press (D.P. 81, 4.65). It punishes by way of an imprisonment of one month to one year and a fine of 
2.000 to 300,000 francs (or either of these punishments alone), anyone who [TRANSLATION) "incites 
discrimination against or hatred or violence towards a person or group of persons because of their origin 
or their belonging or not belonging to an ethnic group. a nation, a race or a specified religion." This 
statute provides punishment for cases where there is incitement to hatred but where there has been no 
defamation or insult. It is also aimed at an attack directed at a physical person alone: such a person may 
join the proceedings as a civil party. 
The statute allows any association - which (I) was regularly established for five years before the date 
when the facts allegedly occur and (2) according to its constitution. is formed to combat racism - to 
exercise the right accorded to a civil party in cases of provocation, defamation or racial insult. Further
more, this extension of the rights of association is accompanied with the possibility of ordering the 
administrative dissolution (law of January 10, 1936) of groups that incite discrimination or even that 
promote racist ideas. 
Also, the law of 1972 creates new offences. Section 187-1 of the Penal Code punishes "any person 
invested with public authority or any citizen in charge of a ministry of the public service" who, for 
discriminatory reasons, refuses to another person the benefits of a right that they could claim. Sanctions 
are also provided when the discrimination is made in relation to an association, a society or its members. 
Section 416 of the Penal Code punishes discrimination in supplying goods or services to a person, an 
association or a society as well as discrimination in the refusal to hire, the firing or the offering of 
employment subject to a discriminatory condition. For comments on this law, see: 1. Foulon-Piganiol, 
"La lulte contre Ie racisme (Commentaire de la loi du I" juiIlet 1972)" (1972), D. 26; Entrevan, ill., 
pp. 194-200. 

76. See Repertoire de droit pel/al et de procedllre pel/ale, 2nd ed. (Paris: Relais. 1981), Vol. II: Jurisprudence 
generale Dulloz, "Diffamation," Section 4, Article I, pp. 37-8. 

77. Ingles, supra, note 65, para. 95, pp. 52-3. 

78. The West German Penal Code, s. 220a. 

79. lei .. s. 130. 

80. Id., s. 84. On this subject, see also P. Franz, "Unconstitutional and Outlawed Political Parties: A German-
American Comparison" (Winter 1982), 5 Bost. Coli. 1111. & Compo L. ReI'. 5 I. 

81. The West German Penal Code, S. 86. 

82. lei .. s. 86a. 

83. lei., S. 131. 
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In addition, the denial of the Holocaust is punishable as an insult to every Jew living in 
Germany.84 By recent amendment, cases of insult on persons who died as victims of the 
National Socialist or any other violent and arbitrary or criminal regime will be officially 
prosecuted, ul1less members of the victim's family objecLSS 

(4) The United Kingdom 

Section 6 of the Race Relations Act 196586 prohibited incitement to racial hatred 
where there was the intent to stir up hatredY Prosecutions under this section were brought 
not only against some members of the National Socialist Movement, but also against 
Black Power advocates for using words that would stir up hatred against Whites. ss The 
Race Relations Act 197689 replaced this offence with a new offence of incitement to racial 
hatred by enacting a new section SA of the Public Order Act 1936. It provides: 

(l) A person commits an offence if -

(a) he publishes or distributes written matter ''''hich is threatening, abusive or insulting; or 

(b) he uses in any public place or at any public meeting words which are threatening, 
abusive or insulting, 

in any case where, having regard to all the circumstances, hatred is likely to be stirred up 
against any racial group in Great Britain by the matter or words in question. 

Thus, the new offence does not require an intent to stir up racial hatred. A variety 
of defences also exist relating to written statements, and fair reports of Parliament and 
court proceedings. The consent of the Attorney General is required to prosecute.90 

84. Pursuant to a judgment passed by the Federal Court of Justice (Bundesgerichtshof) on September 18, 
1979. 

85. See Press Release, Embassy of the Federal Republic of Germany, "Federal Republic of Germany 
Prosecutes Denial of Nazi Holocaust," Ottawa, March 18, 1985. 

86. Race Relations Act 1965, c. 73, s. 6 (U.K.). For an analysis of this law, see: D.G.T. Williams, "Racial 
Incitement and Public Order," [1966] Crim. L.R. 320; M. Partington, "Race Relations Act 1965: A Too 
Restricted View?" [1967) Crim. L.R. 497; B.A. Hepple, "Race Relations Act 1965" (1966), 29 Modem 
L. Rev. 306, pp. 313-4. 

87. Subsection 6(1) of the Race Relations Act 1965, Sllpra, note 86, provided: 
(1) A person shall be gUilty of an offence under this section if, with intent to stir up hatred against 
any section of the public in Great Britain distinguished by colour, race, or ethnic or national origins 

(0) he publishes or distributes written matter which is threatening, abusive 
or insulting; or 
(b) he uses in any public place or at any public meeting words which are 
threatening. abusive or insulting, being matter or words likely to stir up hatred 
against that section on grounds of colour, race, or ethnic or national origins. 

88. For some commentaries, see A, Dickey, "Prosecutions tmder the Race Relations Act 1965, s. 6 (Incite· 
ment to Racial Hatred)," [1968] Crim. L.R. 489. 

89. Race Relations Act 1976, c. 74, s. 70 (U.K.). 

90. See Smith and Hogan, supra, note 5, pp. 744-5; U. Prashar, "Race and Law," in Ministry of State, 
Multiculturalism Directorate, Race Relations and the Law (Ottawa: Supply and Services, 1983), p. 105. 
See also Ingles, slIpra, note 65, para. 130, p. 65. 
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England has also created a specific crime of genocide, with the definition of genocide 
being that set out in Article II of the Genocide Convention. 91 

(5) The United States 

(a) Present Law 

In the 1952 case of Beauharnais v. lllillOis,92 the United States Supreme Court in a 
narrow five-to-four decision upheld the conviction of a person under section 224a of the 
Illinois Criminal Code which provided that it was a crime to exhibit in any public place 
a publication which "portrays depravity, criminality, unchastity, or lack of virtue of a 
class of citizens, of any race, color, creed or religion" when it "exposes the citizens of 
any race, color, creed or religion to contempt, derision, or obloquy or which is productive 
of breach of the peace or riots" ,,"93 In upholding the validity of this legislation, the 
court argued that libelous statements did not fall within the realm of constitutionally 
protected free speech. 

However, in Garrison v. Louisiana,94 the Supreme Court held that some libelous 
statements caught by state criminal libel statutes did fall within the realm of constitu
tionally protected free speech. As a result, the validity of the Beauharnais decision as it 
would affect present penal laws has been thrown into serious doubt. As one American 
commentator recently argued about group libel offences in state penal laws: 

Criminal defamation law~ are virtually non-existent in modem criminal codes. But even if 
such statutes exist .and are constitutional, no group libel is actionable under them unless it 
presents a "clear and present danger" of causing violence. It is thus evident that if criminal 
actions for group defamation can be maintained at all, they will only be permitted under a 
very limited set of circumstances. 9S 

9l. Genocide Act 1969, c. 12 (U.K.). 

92. Beal/harnais v.1IIinois, 343 U.S. 250 (1952). Beauharnais accused Blacks of being rapists, robbers, knife 
and gun carriers, marijuana smokers and mongralizers of the white race. For comments on group libel 
in the United States, see: L.P. Beth, "Group Libel and Free Speech" (1955), 39 Minn. L. Rev. 167; 
J. Tanenhaus, "Group Libel" (1950), 35 Cornell L.Q. 261; Kelly, supra, note 3; "Group Libel Laws: 
Abortive Efforts to Combat Hate Propaganda" (1952), 61 Yale L.l. 252; "Statutory Prohibition of Group 
Defamation" (1947), 47 Collull. L. Rev. 595; "Developments in the Law of Defamation" (1956), 69 
Harv. L. Rev. 875; J.J. Brown and C.L. Stem, "Group Defamation in the U.S.A." (1964), 13:1 Clev.
Mar. L. Rev. 7; "Race Defamation and the First Amendment," supra, note 5; "Group Libel and Criminal 
Libel" (1952), I Buffalo L. Rev. 258; J. Pemberton, "Can the Law Provide a Remedy for Race Defamation 
in the United States?" (1968), 14 N.Y.L.F. 33; "Supreme Court, 1951 Term" (1952),66 Harv. L. Rev. 
89, pp. 112-4; H. Arkes, "Civility and the Restriction of Speech: Rediscovering the Defamation of 
Groups," [1974] Slip. Ct. Rev. 281; "Group Vilification Reconsidered" (1979-80), 89 Yale L.1. 308. 

93. Ill. Rev. Stat., c. 38, s. 471 (1949) (repealed 1961). The Illinois Legislature has revised its group libel 
statute. The provision is now drafted as follows: 

(a) a person commits criminal defamation when, with intent to defame another, living or dead, he 
communicates by any means to any person matter which tends to provoke a breach of the peace. 111. 
AliI!. Stat., c. 38, s. 27-\ (Smith-Hurd, \969). 

94. Garrison v. Louisiana, 379 U.S. 64 (1964). 

95. E.T. Marcus, "Group Defamation and Individual Actions: A New Look at an Old Rule" (1983),7\ Calif. 
L. Rev. 1532, p. 1547. 
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(b) Proposed Reform 

The American Law Institute, in a tentative draft, proposed the following hate 
propaganda offence: 

A person is guilty of a misdemeanor if, with purpose to foment hatred against [aryone or 
against] any racial, national, or religious group, or to intimidate, he publicly: 

(a) disseminates any derogatory falsehood, with knowledge of the falsity; or 

(b) suggests, recommends, justifies, or participates in any concerted unlawful action; 
or 

(c) makes indecent or abusive utterance, gesture, or display; or 

(d) participates in any demonstration. procession, or gathering in disguise or to perform 
any intimidating act. 

As used in this section, intimidate means to cause anyone to fear for the safety of his person, 
property, business, or civil rights. Activity under paragraphs (a), (b), and (c) is public if it is 
done by means of radio, television, newspaper, magazine, handbill, or other multiple-repro
duced communication, or by any mechanical device for amplifying sound for large audiences, 
or by any exhibition or performance open to the public or any substantial segment of the 
public, or if it is directed indiscriminately to hearers or viewers in any public place. Activity 
under paragraph (d) is public if it occurs in any public place or in any private place open to 
public observation. g

• 

Thus, this tentatively proposed offence required a purpose to foment hatred and a stringent 
element of pUblicity, as well as protecting truthful statements. Even so, the American 
Law Institute was wary about the usefulness of a group libel offence. In fact, this section 
was not included in the Proposed Official Draft of the Model Penal Code. 

C. Other Proposals for Reform of Our Hate Propaganda Crimes 

The Special Parliamentary Committee Report on Participation of Visible Minorities 
in Canadian Society, Equality NOW,97 recommended: (1) the removal of the "wilfully" 
requirement from subsection 281.2(2), so that it would no longer be necessary to prove 
that the accused intended to promote hatre; (2) the removal of the requirement of the 
consent of the Attorney General to a prosecution under subsection 282.2(2); and (3) 
clarifying that the burden of proof is on the accused to raise the defences provided for 
by that subsection.98 The Special Committee on Racial and Religious Hatred99 of the 

96. The American Law Institute, Model Penal Code. Tentative Draft No. 13 (Philadelphia: ALI. 1961), 
Section 250.7, pp. 41-2. 

97. Equality Now, supra, note 67. 

98. Id., pp. 70-1. 

99. Canadian Bar Association, Special Committee on Racial and Religious Hatred, Hatred and the Law 
(1984). 
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Canadian Bar Association differed from the conclusions in Equality Now in two respects. 
First, it believed that requiring the consent of the provincial Attorney General could 
prevent frivolous prosecutions. Second, it believed that two of the existing defences to a 
charge under subsection 281.2(2) should be abolished. These were: (1) a good-faith opin
ion on a religious subject; and (2) a reasonable belief in the truth of the statements if 
they were relevant to the public interest and were discussed for the public benefit. 100 The 
Fraser Committee lOl also recommended the removal of the "wilfully" requirement and 
the ~onsent of the Attorney General. But, unlike the other reports, it advocated enlarging 
the definition of "identifiable group" to include the categories of sex, age, and mental 
or physical disability, at least insofar as the definition applies to section 281.2 of the 
Code. 102 

While these laws and these proposals are useful to us in some degree, those who 
have either passed laws or have proposed reforms in this area have not adequately con
sidered the fundamental principle of restraint which must shape our criminal law. This 
principle was put forth by this Commission in Our Criminal LawlO3 and was subsequently 
approved by the federal government in The Criminal Law in Canadian Society.lO-l Clearly, 
to draw proper boundaries for crimes of promoting hatred, we have to consider this 
principle. 

II. Freedom of Expression versus Freedom from Hate: 
The Balance 

Although recently created, our hate propaganda crimes are still problematic. On the 
one hand, they have been generally accepted by the Canadian public - so much so, in 
fact, that recent public reports advocate their expansion. However, ever since their cre
ation, these crimes have been criticized by some civillibertal'ians as a "retrograde" step, 
as unjustifiable in a democratic society. 

Should these crimes exist at all? Or, put another way: If there were no previously 
existing crimes of hate propaganda, would it be necessary to create them? 

No activity should be made a crime without good reason, because making crimes 
involves repression and punishment. As Jeremy Bentham observed, "[a]ll punishment is 

100. Id., pp. 13-4. 

101. Fraser Committee, supra, note 56. 

102. {d., pp. 317-22. 

103. Law Reform Commission of Canada, Our Criminal Law [Report 3] (Ottawu: Supply and Services, 1976). 

104. Government of Canada, The Criminal Law in Canadian Society (Ottawa: 1982). 

25 



mischief: all punishment in itself is evil." lOS It causes suffering to the person being pun
ished, loss of liberty to everyone in society, and great expense to the taxpayer. Hence 
the need to justify the use of criminal law by those who wish to use it. 

However, crimes of hate propaganda need special justification. Prohibiting the pro
motion of hatred conflicts with freedom of expression, 106 perhaps the most fundamental 
value in our society. As Thomas Berger has stated: "Freedom of speech is in a sense 
man's calling, the necessary condition of all other freedoms."lo7 

However, even freedom of expression is not absolute. For example, our criminal 
law has justifiably recognized that it is a crime to counsel another to commit a crime, to 
commit perjury, to commit contempt of court, and to defraud by deceit. As Oliver Wen
dell Hohnes remarked: "The most stringent protection of free speech would not protect 
a man in falsely shouting fire in a theatre, and causing a panic." 108 

On the other hand, our criminal law has refused to prohibit expressions which, 
although hurtful, are not seriously harmful. For example, not every vulgar abuse or insult 
is a crime. Instead, crimes which do catch insults are restrictively defined as to place or 
person - such as causing a disturbance in or near a public place, or the type of contempt 
of court known a!> scandalizing the court. There is just one exception to this - Ollr present 

105. J. Bentham. All {II/roell/crion to tire Principles of Morals alld Legislation (Oxford: Clarendon Press. 
1879). p. 170. 

106. Recently. some have argued that expressing hatred against an identifiable group is not pllrt and parcel 
of the' 'freedom of expression" guarantee of paragraph 2(b) of the Charier. Nowhere i5 this more clearly 
stated at present in Canadian law than by Quigley 1. in R. v. Keegstra. slIpra, note 37, p. 268. He 
initially concludes: . 

'[F]reedom of expression' as used in s. 2(b) of the Charter does not mean an absolute freedom per
mitting an unabridged right of speech or expression. In particular, I hold that s. 281.2(2) of the 
Crimil/al Code does not infringe upon the freedom of expression grunted by s. 2(b) of the Charter. 

[f promoting hutred against an unidentifiable group is not part of "freedom of expression" from the 
outset. the effect is tlmt it is unnecessary to determine whether crimes of hate propaganda are a demon
strably justifiable reasonable limit upon freedom of expression by resort to section [ of the Charter. 

With all due respect. we disagree with this approach. Freedom of expression is not defined restrictively 
by paragraph 2(b) of the Charter. Therefore. any kind of expression should fall within its ambit. This 
includes expressions made in public or in private. expressions of reason, expressions of passion -love 
as well as hate - expressions which help. and expressions which harm. To argue that some expressions 
are not part of the "freedom of expression" guaruntee of paragraph 2(b) of the Charter could result in 
a patchwork of different degrees of protection for different kinds of speech, devoid of consistency and 
principle. How are courts to distinguish between expressions which do not initially fall within the "free
dom of expression" guarantee, and those which do. but can be curtailed by resort to the reasonable 
limitation clause of section I of the Charter? Could not one avoid trying to meet the criteria imposed 
by the section [ limitation clause by holding that the expression is not protected by paragraph 2(b)'! 

Finally, this approach is unnecessary. While it is used by the United States Supreme Court (for example, 
for hate propaganda in the now arguably outdated case of Beallhamais v. //Iil/ois, slIpra, note 92, there 
is a necessary reason for doing so: there is no limitation clause in its Bill of Rights. BlIt section I of 
the Charter permits demonstrably justifiable reasonable limits upon any Charter freedom or right, includ
ing freedom of expression. Therefore, there is no need to resort to the argument that .. freedom of 
expression" means only those which are constitutionally protected. 

107. T. Berger. Fragile Freedoms (Toronto: Clarke. Irwin, [981), p. 134. 

108. Schel/ck v. Ullited States. 249 U.S. 47 (1919), p. 52. 
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crime of defamatory libel which covers insult to any person. But the original rationale 
for this crime was the belief that libels would likely cause a breach of the peace. This 
rationale is now archaic, and for this among other reasons, we have recommended 
abolition of this crime. 

In effect, the general principle underlying crimes which limit freedom of expression 
seems to be that words should be prohibited only when they cause or threaten to cause 
serious harm, such as personal injury (for example, incitement to murder), damage to an 
important institution (for example, peljury or contempt of court, which damages the 
criminal justice system), and property loss (for example, fraud). 

Do our crimes of hate propaganda fall within this general principle? There are three 
kinds of crimes to examine here: (1) crimes dealing with genocide; (2) crimes dealing 
with promoting hatred; and (3) the crime of publishing false news. 

A. Genocide 

Genocide is so repulsive an act that the United Nations has adopted the COllvention 
011 the Prevention alld PlInishmellt of the Crime of Genocide (hereinafter referred to as 
the Genocide Convention) which prohibits genocide, and Canada has ratified it. The 
Convention divides the crime of genocide into two parts. First, there is the act of genocide 
itself. Second, there are means by which the act of genocide is furthered - for example, 
attempting, incitement, and conspiracy. Had a crime of genocide been created, the coun
selling provisions of the Code would have covered incitement to genocide. Instead, the 
Cohen Committee believed that the act of genocide was adequately covered by existing 
crimes (for example, murder, assault) and proposed only a crime of advocating or pro
moting genocide in order to fill a perceived gap in the law. 109 For example, others later 
argued that inciting to commit murder would probably not cover incitement to genocide, 
because murder relates to killing specific individuals, not destroying a group.IIO The result 
is that the advocacy or promotion of genocide is made a specific crime by section 281.1 
of the Code, whereas the present crime of murder would cover the killing of a person 
who was the victim of genocide. 

109. The Cohen Committee, supra, note 10, states at page 62: 

[Blecause existing Canadian law already forbids most substantive aspects of genocide in that it pro
hibits homicide or murder vis-c)-vis individuals, ... we deem it advisable thut the Canadian legislation 
which we urge as a symbol of our country's dedication to the rights set out in the Convention should 
be confined to "advocating and promoting" genocide, acts which clearly are not forbidden at present 
by the Criminal Code. 

110. This point was made by J.A. Scollin, Director, Criminal Law Section of the Department of justice, 
during the Proceedings of the Senate Committee on Legal and Constitutional Affairs, First Proceedings 
011 Bill S-21, No. 1 (February 13, 1969), p. 11 (the Senate's proposed hate propaganda Bill): 

My position is that there is no offence just now under the Criminal Code that I, as a prosecutor, could 
frame a proper valid charge under. In respect to an individual or the identifiable individual there might 
be incitement or conspiracy and there might be a charge. There is no charge in advocating or promoting 
genocide. In law there would be no charge. 
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------------- -

Should this Commission recommend in this Papet' the creation of a crime of genocide 
as defined by the Genocide Convention? 

The act of genocide, involving the actual destruction of all or part of a group, is 
conceptually distinct from crimes of inciting or promoting hatred. Genocide is usually 
an act of extreme physical violence - murdet'. By contrast, crimes of promoting hatred 
involve the use of words or images which at most create the risk of physical violence. 
Accordingly, a crime of genocide could well be treated differently from these crimes. 
For example, were our new Code to contain a crime of genocide, one could strongly 
argue that it should have universal application, like piracy. III On balance, then, this Com
mission believes that any decision whether or not to create a crime of genocide should 
not be made in this Paper, but should be deferred for future consideration. 

Unlike a crime of genocide, the crime of advocating or promoting genocide is clearly 
a crime of promoting hatred. The Cohen Committee was right in persuading Parliament 
that this activity should be criminalized. But the present definition of this crime gives 
rise to two concerns. First, is the definition of "identifiable group" too narrow? Second, 
should the definition of the act of "genocide" be e)"panded to include the entire definition 
given by the Genocide Convention'! 

Regarding the first question, we shall recommend later on in this Paper that the 
definition of "identifiable group" should be expanded for the other crimes of promoting 
hatred. Therefore, two options are available: (I) restrict the definition of "identifiable 
group" to those groups' presently protected; or (2) expand the definition to include those 
groups to be protected by our other crimes of promoting hatred. For consistency, these 
crimes should have the result of protecting the same groups. Therefore, we recommend 
the latter option. 

Regarding the second question, expanding the present definition of "genocide" to 
include the entire definition given by the Genocide Convention would catch causing seri
ous bodily or mental harm to members of the group, imposing measures to prevent births 
within the group, and forcibly transferring children of the group to another group. Con
cern was expressed during the course of c()!;\"ultations that such an expansion would be 
too vague and could have a chilling effect on freedom of expression. For example, would 
advocates of abortion or therapeutic sterilization find themselves at risk, given that the 
proposed offence would protect groups identifiable on the basis of gender, age, or mental 
or physical disability? We agree that this crime should be clearly defined to avoid such 
uncertainties. Therefore, we recommend that the present definition of "genocide" be 
retained. 

In effect, the present definition of the crime of advocating or promoting genocide 
should be substantially unchanged. However, one modification to the present definition 
is necessary: the word "urging" should be added to the phrase "advocating or pro-

111. For example. this Commission's Working Paper 37, E.tlrCltcrriioriClt Jurisdiction (Ottawa: Supply and 
Services, 1984), discusses the crime of genocide in the chapter relating to offences committed outside 
Canada by anyone. 
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moting." This change is recommended for two reasons. First, it ensures that the crime 
clearly applies to catch abstract advocacy in support of genocide as well as more force
fully urging people to commit genocide. Second, the wording of the crime is made more 
consistent with a related aspect of the new Code now being prepared by this Commission 
- "furthering" a crime, in which the word "urging" is also to be used. 

Should the offence of advocating genocide retain the requirement of the consent of 
the Attorney General to begin a prosecution? This issue will be examined later in relation 
to the crime of wilfully promoting hatred. For consistency, our recommendation there 
also applies to this crime. 

B. Publishing False News 

While advocating genocide is the most harmful of the hate propaganda crimes, pub
lishing false news is surely the least. Section 177 prohibits the wilful publication of a 
statement, tale or news which the publisher knows is false and that causes or is likely to 
cause injury 01' mischief to a public interest. 

In principle, it is justifiable for the criminal law to catch conduct which causes public 
alarm. Suppose someone were to broadcast falsely that a nuclear missile was heading 
towards Ottawa. One can easily imagine the resulting fear and panic that would engulf 
the community. This poses such a threat to public order that it should be made criminal. 
However, while there is a need for a crime to cover causing public alarm, is section 177 
the right crime for the job? 

In our view, no. Section 177 is flawed in two major ways - it is anachronistic and 
too broad. 

Clearly it is anachronistic. Indeed, the offence is derived from the quasi-seditious 
offence, De Scalldalis Magnatlllll, first put into the English statute books in 1275. This 
was created in order to protect the great nobles of the realm from slanderous songsters. lIZ 

Since then, it has developed into what it is now. 

It is too wide, because it is too vague. It is too vague because it catches any statement 
which the publisher knows is false, if likely to cause "mischief to a public interest." 
But what is "mischief to a public interest?" While this phrase may appear to catch only 
harmful conduct, the appearance is deceptive. Unfortunately. the reported prosecutions 

112. Veeder. in "The History and Theory of the Law of Defamation. Part I" (1903), 3 Colli/II. L. ReI'. 546. 
at page 554. states about the statutes creating the offence. De SC(IIu/a/is MagI/ail/III: 

We know from their context and from contemporaneous history thnt their immediate cause is to be 
found in the plain speaking and homely wit of the Lollnrd rhymes current in the days of the peasants' 
revolt. The political songs current in the Plantaganet times sounded the voice of the people in public 
affairs. Indeed. for centuries the song nnd ballad writers were the only spokesmen of the people in 
political nffairs. 
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under this offence, save for the ZUlldel case, seem unwarranted: for example, a cOllviction 
of an angry store owner for saying that Americans were not wanted in Canada;1I3 a trial 
conviction (later overturned on appeal) of an underground newspaper printing a false 
story that the mayor of Montreal was killed by a dope-crazed hippie. 114 

On the other hand, does section 177 serve a useful purpose when used to prosecute 
persons like Zundel? Surely not. Using section 177 for this purpose is inappropriate for 
two reasons. First, denials of the Holocaust should be dealt with for what they are - a 
form of hate propaganda. Second, on principle, if Parliament intends that promoting 
hatred be dealt with in a certain way and creates safeguards such as the requirement of 
the Attorney General's consent to avoid an abusive application of the criminal law, a 
private prosecutor should not be able to avoid these safeguards by offence shopping 
elsewhere. 

We therefore recommend that section 177 should be abolished and that, while there 
may well be a need for a restrictive crime of causing public alarm, it should be defined 
in such a manner that it could never be used to prosecute hatemongers. 

C. Crimes of Promoting Hatred 

Unlike advocating genocide and publishing false news, crimes of promoting hatred 
pose major problems. The crimes of promoting hatred referred to here are those two 
offences created in the present section 281.2 of the Code: (1) inciting hatred against any 
identifiable group where such incitement is likely to lead to a breach of the peace; and 
(2) the wilful promotion of hatred against any identifiable group. 

These crimes of promoting hatred raise four major issues: (1) Do such expressions 
of hatred cause a substantial enough harm to warrant repression by the criminal law? (2) 
Assuming the need to create these offences, should they extend to individuals as weB as 
groups? (3) Which groups should these crimes protect? (4) What restrictions should be 
placed on these crimes? 

(1) The Harm Involved 

Because the harm involved relates to hatred, it is necessary to understand what hatred 
means. As previously noted, there is no Code definition of "hatred." But this is not a 
defect in this legislation. The ordinary meaning of the word will suffice. Hatred is not 
mere passive dislike. The Shorter Oxford Dictiollary defines hatred to include "active 
dislike, detestation; enmity, ill will, malevolence." Le petit Robert defines "Ia haine" 
as "sentiment violent qui pousse 11 vouloir du mal 11 [quelqu'un] et a se rejouir du mal 
qui lui arrive." In effect, hatred is enmity. 

113. R. v. Hoaglin (1907), 12 C.C.C. 226 (N.W.T. S.C.). 

114. R. v. Kirby (1970), 1 C.C.C. (2d) 286 (Que. C.A.). 

30 



Promoting enmity is clearly dysfunctional to society. It stirs up hatred among social 
groups. It can even lay the foundation for physical attacks upon persons 01' property. 
Preventing such harm justifies the use of the criminal law. 

(2) lndividuals or Groups? 

Clearly, promoting hatred about an individual can cause serious harm. For example, 
he or she could be the victim of character assassination. Arguably, a consistent approach 
in dealing with the promotion of hatred requires that protection should extend to indi
viduals as well as groups. Indeed, some have argued that an expansion of some kind is 
needed to catch those who deliberately avoid coming within the hate propaganda crimes 
by directing their hostility against something less than entire groups. liS 

Forceful as this argument is. we do not accept it, for three reasons. First, less social 
damage is caused when the attack is made upon a specific individual rather than a group. 
Second, a person would not be able to escape liability when the attack, ostensibly against 
a subgroup, is in fact an attack against the group itself.116 Third, unlike an attack upon 
a group, tl hateful attack upon an individual's reputation gives rise to an adequate civil 
remedy: a. defamation suit. Given these factors, it is consistent with the fundamental 
principle of using the criminal law with restraint to continue to restrict these crimes to 
protect only identifiable groups. 

(3) Which Groups? 

In a principled Code, one would expect that the groups chosen for protection would 
be selected on the basis of principle, rathe!' than on an ad hoc basis. 

Clearly, one would not want to protect all identifiable groups for two reasons. First, 
it would create a vague offence. Potentially, the number of groups within any society is 
infinite. Any "identifiable group" would include not just socially important groups (for 
example, religious groups), but also socially unimportant groups (for example, all fans 
of "Star Trek"). Second, such an expansion would infringe unjustifiably upon freedom 
of expression. Making a crime that could conceivably catch challenging and hostile views 
made against political or economic groups intrudes into the heated discussions on matters 
of public interest so vital to the health of any democratic society. 

lIS. See, for example. the statement by The Honourable Roy McMurtry, Attorney General for Ontario to 
the Parliamentary Special Committee on Participation of Visible Minorities in Canadian Society, October 
20, 1983. He argues, at page II. that comments directed solely 1.0 a certain s(~gment of the racilll or 
religious group would not be caught even though the effect would tend to produce hatred against the 
entire group: for example, the lVord "zionist." This argument is referred to in ElJlIlllity Now, slIpra, 
note 67. at page 71. 

116. Eqllalio' NOli" slIpra, note 67. p. 71, states: 

The Commiltce does not believe that the Criminal Code has to be amended to deal with this problem. 
This type of material is subject to criminal sanction because it defiles an identifiable group in a general 
sense lind not because it attacks all members of an identifiable group. Even if such hate propaganda 
purports to caricature only a part of a racial group, it should still be subject to prosecution under the 
present provisions of the Criminal Code in appropriate cireumstances. 
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Accordingly, these crimes should protect only those socially important groups which 
are an integral part of the Canadian social fabric and which are most capable of being 
harmed by hatred directed against them. 

Which groups are these? Certain groups have been harmed by hate propaganda in 
the past - for example, ethnic, religious, or racial groups. Others might be harmed in 
the future - for example, the mentally handicapped, or the elderly. 

Unfortunately, while the principle seems obvious, it will not do to create an open
ended definition of "identifiable group" in line with this principle; for then the crime 
becomes too vague. As a result, we are forced to rely upon an ad hoc list of groups 
which fall within this principle. 

The question then is, Which list? The present one, or another? An excellent way to 
select criteria for protecting groups from hatred is to choose criteria which are clearly 
prohibited grounds of discrimination under Canadian law. While such criteria can be 
found in various human rights codes, \l7 the strongest statement of protection from dis
crimination is found in subsection 15(1) of the Charter. Although open-ended, this guar
antees equality rights to individuals characterized by the specifically enumerated criteria 
of "colour, race, ethnic origin, religion, national origin, sex, age, or mental or physical 
disability." If the Charter protects against individual discrimination on the basis of these 
specific criteria, it is entirely reasonable that groups characterized by the same criteria 
be protected by the criminal law when they are subjected to vicious expressions of hatred. 

Of the new criteria for identifying groups proposed here, the most notable is probably 
that of "sex." No doubt, judges will encounter two major arguments in this regard: first, 
that the expanded crime will now catch pomography; and second, that it will now catch 
hatred directed against homosexuals and lesbians. 

While not binding on judges, our view is that our proposal to protect sexual groups 
should have two qualifications. First, the recommended inclusion of sexual groups is not 
proposed to combat the evil inherent in pornography. For several reasons, we believe that 
the evil of pornography is best dealt with by way of clearly defined pornography offences, 
not by way of crimes of hate propaganda. liS Instead, only the most vicious kinds of 
woman hating and, incidentally, man hating - that is, those done intentionally - will 
be caught. 

Second, groups identifiable on the basis of "sexual orientation" are not intended to 
be included within the "sex" category. But should such groups be protected? Admittedly, 
"sexual orientation" is not specifically set out within subsection 15(1) of the Charter. 
However, the open-ended provisions of subsection 15(1) arguably do protect against dis
crimination on the basis of "sexual orientation." Indeed, the recent Report of the Par-

117. A list of Canadian human rights legislation is provided in Schedule A to this Paper. 

118. These reasons are olltlined in Schedule B to this Paper. 
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liamel1tary Committee on Equality Rights supports this view. \19 But more important, in 
recent history, homosexuals have been subjected to hateful attacks which led to their 
physical harm. After all, homosexuals were also victims of the genocidal policies of the 
Nazis. 120 Nonetheless, we would welcome further public feedback before making a 
specific recommendation on this issu.e. 

(4) What Restrictions? 

In one sense, the present crimes of promoting hatred in section 281.2 are unneces
sarily restricted. Both crimes prohibit the "communication" of "statements" which pro
mote hatred. While these terms are broadly defmed, this Paper has already pointed out 
that there is uncertainty as to whether they would cover all means of communicating 
hatred - for example, hate propaganda displayed on a computer screen, 01' all forms of 
visual representations. 121 Since what is relevant is the promotion of hatred, all means of 
promoting hatred should be clearly covered. 

The substance of these crimes, however, must surely be defined restrictively. This 
is because they must not infringe unreasonably upon the fundamental values of freedom 
of expression, truth, and privacy. 

The first Code offence to be examined here is inciting hatred in a public place where 
such incitement is likely to lead to a breach of the peace. Two major issues arise. First, 
should this crime exist at all, 01' should all matters dealing with breaches of the peace be 
dealt with exclusively by offences designed to protect public order - that is, causing a 
disturbance, unlawful assembly, or riot? Second, assuming that this crime should exist, 
should it be defined in a more precise manner? 

What is this crime primarily designed to prevent - a breach of the peace, or a 
specific kind of promoting hatred against any identifiable group? While both elements 
are present, our view is that the latter element is the more dominant. Therefore, this 
crime should continue to exist as part of the package of offences designed to combat hate 
propaganda. 

At theiame time, however, the present crime is defectiVle by its failure to be more 
precise in its actus reus and mens rea requirements. 

119. R.:port of the Parliamentary Committee on Equality Rights, Equality for All (Ottawa: Supply and Ser
vices, 1985), p. 29. Some legal commentators have also reached the same conclusion. See, for example, 
J.E. Jefferson, "Gay Rights and the Charter" (1985),43: I V.T. Faculty L.R. 70; and N. Duple, "Homo
sexualite et droits a I'egalit!! dans les Chartes canadienne et qut!becoise" (1984), 25 C. de D. 801. 

120. For a harrowing account of the persecution of the homosexuals of Western Europe under the Nazis, see 
F. Rector, The Nazi Extermination of Homosexuals (New York: Stein and Day, 1981). Homosexuals 
were required to wear triangular pink cloth patches in the concentration camps for identification, and 
were treated savagely. Rector estimates that at least 500,000 gays died in the Holocaust (p. 116). Yet, 
he points out that this genocide of homosexuals "still lies buried as a virtual historical secret" (p. III). 

121. See SlIpra, page IS of this Working Paper for a discussion of possible limitations of the present definition. 
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There are three problems with the (lcflls rells. First, the crime requires that a person 
"incite" hatred. A better word is "fomenting," to be discussed later in relation to the 
crime of wilfully promoting hatred. 

Second, the incitement must be one which is likely to cause a "breach of the peace." 
This phrase, used in the context of police powers of arrest, has already been criticized 
by this Commission because of its vagueness. 122 It should no longer be used to define 
this offence. Instead, a more precise definition of the harm to be prevented is needed. 
Our tentative view is that fomenting to hatred in a public place should be made criminal 
only when it is likely to cause harm to a person or damage to property. 

Third, while this crime covers only a statement communicated "in a public place" 
which is likely to calise a breach of the peace, these statements in theory can include 
those made in a private conversation. 123 Broader protection for privacy must be provided. 
Only fomenting hatred "publicly" in a public place should be made criminal,l24 

The mells rea component is vague. On the one hand, Martin lA. in the BlIzzanga 
case argued in obiter that this offence seemed to be one of recklessly inciting. '2s On the 
other hand, this Commission has argued that, in the context of secondary liability for 
crimes, inciting should have the restricted merlS rea of intent or purpose, not reckless
ness.126 Acting consistently with the latter view, we believe that the crime of fomenting 
hatred in a public place should have the restricted mens rea of intent or purpose to foment 
hatred. 

The great difficulty with this offence is defining with reasonable certainty when a 
"heckler's veto" situation could arise. To what extent should a person be punished 

122. Law Reform Commission of Cannda, Arrest [Working Paper 41J (Ottawa: LRCC, 1985), pp. 88-9. 

123. During the proceedings of the House of Commons Standing Committee on Justice and Legal Affairs on 
the proposed hate propaganda legislation, a member of the Committee, Mr. Hogarth, argued that if the 
hatred was expressed in a public place but in u private conversation, it should not be made u crime. 
Then Justice Minister John Tumer responded: 

[TJhe gravamen of the offence is the incitement likely to lead to n breach of the peace .... The breach 
of the peace might arise from an escalation of a private conversation in a public place and that is the 
foundation of the offence .... Whether or not incitement begins in a private conversation in a public 
place or by way of a declaration from a public platform in a public place is incidental. If it escalates 
into a situation that is likely to lead to a breach of the peace. then the offence in our view is committed. 

Canada. House of Commons. Standing Committee on Justice and Legal Affairs, Mimltes of 
Proceedings lind EI·idellce. No. 10 (February 24, 1970), pp. 10:64-10:65. 

124. The effect of this proposal would be that un incitement to hatred expressed in a private conversation or 
other private manner in a public place (for eXllmple. a cafe). would not be caught by the offence. This 
is reasonable. As a practical matter, it is unlikely that a private conversation will lead to u breach of the 
peace. But assuming it does, there is a danger thut the reaSon it docs is because others have overheard 
the private conversation und reacted violently to it. In this situation, it seems that an unjustifiable "heck
ler's veto" has arisen and the responsibility for endangering the public peace should rest upon the 
shoulders of the "hecklers." 

125. R. v. BtlZZallga alld Durocher, supra, note 33, p. 381. 

126. Law Reform Commission of Canada, Secolldary Liability: Participatioll ill Crillle alld Inc/wall! 0ffellces 
[Working Paper 45) (Ottawa: tRCC, 1985), pp. 28-31. 
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becallse others react hostilely to his or her views? By restricting this crime to the inten
tional and public fomenting of hatred in a public place likely to cause harm to a person 
or damage to property, we anticipate that a "heckler's veto" situation will not often arise. 
On those occasions when it does arise, it would be justifiable to punish the fomenter of 
hatred, given the dangerous situation which he or she has helped to create. 

The second Code offence to be examined here is that of wilfully promoting hatred. 
Of all the crimes of promoting hatred presently existing, this offence is the most prob
lematic. More so than the other offences, it prohibits mere words, without more. It raises 
several issues: (1) Is the definition of the aellls rells precise enough? (2) What mens rea 
is needed fOF the crime? (3) Should truth be a defence? (4) Are other defences needed? 
and (5) Should there be a requirement that the Attorney General consent to the 
prosecution'? 

The actus rells of the crime requires at present two flawed components: (I) "pro
moting" hatred; and (2) a communication which is "other than in private conversation." 

First, the term "promotes" does not describe accurately enough why the criminal 
law should catch such conduct. The spreading of hatred is a crime against the social order 
because it creates ill will and hostility towards powerless groups. A more precise term 
than "promotes" to describe what the law should prevent is "foment." It is defined by 
The Shorter Oxford Dictiollary to mean in part "[t]o rouse or stir up; to excite, irritate." 
Indeed, the French definition of this crime already uses the verb "fomenter." 

Second, the phrase, "other than in private conversation" does not appear to protect 
other private communications, such as a private letter to a friend. 127 This does not give 
enough protection to the fundamental value of privacy. After all, the major danger of 
this conduct is that it will poison the public in its attitude towards identifiable groups. 
Therefore, the offence should be reworded to drop the' 'private conversation" exemption 
and to catch instead the person who "publicly" foments hatred against any identifiable 
group. "Publicly" should not be defined. Judges can apply their common sense to 
interpret it. 

The crucial issue involving mens rea is whether the crime should retain the word 
"wilfully" or an equivalent phrase which makes the crime effectively one of specific 
intent, or whether "wilfully" should be dropped altogether to create a crime of reck-

127. The "private conversation" exemption was explained by Mr. David Lewis during the proceedings of 
the House of Commons Standing Committee on Justice and Legal Affairs, No. II (February 26, 1970), 
pp. 1I:1I-1I:12: 

[TJhe only exception I think ought to be made is that of communicating these things in an impermanent 
way, which is by conversation. If it is in writing, whether betll'eell tll'o people or more than two, once 
it is in writing it is in a permanent way which can be circulated. [Emphasis added) 

In other words, the "private conversation" exemption was intended to cover only private oral 
communications, not private written ones. 

By contrast, the offence of fomenting group hatred proposed by the American Law Institute in its 
Tentative Draft No. 13, supra, note 96, proposed a stringent publicity requirement that adequately 
safeguarded the fundamental value of privacy. ' 
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lessness. The preferred view of many persons, as reflected in Equality Now and the Fraser 
Committee report, is that the "wilfully" requirement must be dropped. 

With respect, we do not share this view. The principle of restraint requires lawmakers 
to concern themselves not just with whom they want to catch, but also with whom they 
do not want to catch. For example, removing an intent or purpose requirement could well 
result in successful prosecutions of cases similar to Bllzzanga, where members of a minor
ity group publish hate propaganda against their own group in order to create controversy 
or to agitate for reform. This crime should not be used to prosecute such individuals. 

In effect, this crime should be used only to catch the most extreme cases of foment
ing hatred, when the accused is motivated by enmity. Accordingly, we recommend that 
this crime should continue to be one of intent or purpose. This is best achieved by remov
ing the "wilfully" requirement and substituting in its place an "intentionally" or "pur
posely" requirement. This change in wording would not result in any change to the mens 
rea requirement for this crime as set out in Bllzzanga and Durocher, 128 but it would avoid 
the problems inherent in the word "wilfully," which has been defined inconsistently in 
criminal law. 129 

Should there be a defence of truth for the crime? As the law now stands, there is. 
Some consultants argued that truth should not be a defence because it does not outweigh 
the harm caused. 

This raises an important policy issue: When should the criminal law punish a person 
for publishing the truth? One can concede that there are occasions when the criminal law 
should do so. For example, our revised crime of intentionally fomenting hatred in a public 
place has no defence of truth, nor any other defences. But the reason for denying defences 
there is that an immediate threat to public peace exists - the likelihood of harm to a 
person or damage to property. 

By contrast, the crime of intentionally fomenting hatred does not require the exist
ence of an immediate threat to the public peace. Thus, it is broader in scope. Here, the 
criminal law must respect truth as a fundamental value. Otherwise, we put at risk not 
just hatemongers but also legitimate scholars who, for a variety of motives, inject them
selves into areas of controversy by publishing factually accurate material critical of socially 
important groups within our society. 

128. In Bu::allga a/l(/ Durocher. supra, note 33, the Ontario Court of Appeal defined "wilfully" in the 
context of promoting hatred to mean (a) having the conscious purpose to promote hatred or (b) foreseeing 
that the promotion of hatred was certain or morally certain the result. This definition corresponds with 
the definition ot' intent/purpose for crimes requiring intent/purpose in this Commission's upcoming 
tentative draft Code. 

129. See 1. Fortin and L. Viau, supra, note 35, pp. 140-2. 
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What about the remaining defences?130 Are they needed? Undoubtedly, many persons 
believe that the present range of defences is too broad, that it prevents the crime from 
being effective. For example, two of the remaining defences - those of an opinion on 
a religious subject and of a purpose to remove feelings of hatred - require that the 
accused act in "good faith." Some argue that all that "good faith" means is that the 
accused honestly believe what he or she says, thus permitting the sincere fanatic to raise 
a successful defence. 

Nonetheless, our view is that the defences, rather than operating to acquit the accused 
when he or she wilfully promotes hatred, appear more to be examples of not wilfully 
promoting hatred. 131 If a person wilfully or intentionally foments hatred, it seems that 
the person acts in bad faith, not good faith. By analogy, for the defence of qualified 
privilege in defamation law, a person does not act in good faith even when he or she 
honestly believes the defamation, if the dominant motive is to give vent to personal spite, 
iII will, or some other improper purpose. 132 Indeed, cases such as Keegstra and Buzzanga 
suggest that where a person has in fact wilfully promoted hatred, judges and juries are 
reluctant to find that the defences apply to acquit the accused. 133 

Are these defences needed, however, as long as this crime remains one of intent or 
purpose? There is an important psychological advantage in retaining these defences 
because they reflect how highly our society values freedom of expression. After all, these 
remaining defences existed beforehand elsewhere in the Code as defences to other crimes 
which limit freedom of expression - namely, blasphemous libel, defamatory libel, and 
sedition. 134 They were created as defences here out of caution to ensure that statements 
of fact or opinion expressly permitted in other contexts would not be caught by this crime, 
and to ensure that minority groups would not be prosecuted under a crime designed to 
protect them. Therefore, they should be retained. 

130. Aside from truth, the three remaining defences in subsection 281.2(3) of the Crill/ilia I Code are: 

(b) if, in good faith, he expressed or attempted to establish by urgumenl an opinion on a religious 
subject; 

(c) if the statements were relevant to any subject of public interest, the discussion of which was for 
the public benefit, and if on reasonable grounds he believed them to the true; or 

(el) if, in good faith, he intended to point out, for the purpose of removal, matters producing or 
tending to produce feelings of hatred towllrds an identifillble group in Canada. 

131. See Cohen's analysis of these defences in supra, note 4, pp. 775-7. 

132. For un excellent analysis of this issue in defamation law, see Horrocks v. Lowe, [1975] A.C. 135 (H.L.). 

,33. For example in Buzzallga ami Durocher, supra, note 33, Martin J.A. stated at page 389: "The exemption 
contained in s. 281.2(3)(d) is, in my view, provided out of lIbundant caution, and where a person has 
'wilfully' promoted hatred, the cases in which the exemption may successfully be invoked must be 
comparatively rare." 

Also, in the Keegstra case, Keegstra was convicted of wilfully promoting hatred notwithstanding the 
existence of these defences: see Mertl and Ward, supra, note 36. 

134. See Crimillal Coile, s~. 260(3), 273, 61(d). 
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Should the crime of fomenting hatred (and, incidentally, the offence of advocating 
genocide) continue to require the consent of the Attorney General as a pre-condition to 
prosecution? 

Because it is unclear exactly what does foment hatred, without safeguards there could 
be unwarranted prosecutions. For example, a complaint was made in Alberta in 1984 
that the movie, "Red Dawn," about a fictional Communist invasion of the United States, 
promoted hatred against Russians and Cubans.1J5 In 1975, some young people were 
arrested by Toronto police for distributing leaflets saying "Yankee go home." 136 

In general, safeguards are provided, initially by the requirement that an information 
be laid before a justice of the peace, later by the power of the Crown to stay a prosecution. 
But is freedom of expression so fundamental to our society that it is justifiable to take 
special care to ensure that the power to prosecute crimes which limit freedom of expression 
will not be abused? 

On the one hand, requiring the consent of the Attorney General prior to a prosecution 
is an effective safeguard to prevent at the outset the cost and burden of a criminal trial, 
especially in an area of political sensitivity. On the other hand, this requirement of consent 
can prevent those who are the victims of hate propaganda from launching a prosecution. 
For example, Ernst Zundel was prosecuted under section 177 because the Ontario Attor
ney General refused to give his consent to prosecute him for wilful promotion of hatred. 137 

Whether there should be the requiremt:nt of the consent of the Attorney General for 
certain crimes is one of the issues being studied in a forthcoming Working Paper on the 
Powers of the Attorney General. For this reason, we defer making any recommendations 
011 this issue as it relates to crimes of hate propaganda until that study is completed. 

135. See the editorial. "Red Yawn." Edmo/lto/l Journal. Thursday. September 13. 1984. p. A6. 

136. See Mertl and Ward. s/lpra. note 36. p. 38. 

137. See Ryan. sl/pra. note 46. p. 339. 
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Conclusion 

There is no easy solution to the problem of spreading hatred. Even among civil 
libertarians who believe strongly in protecting freedom of speech, opinion is divided as 
to whether these crimes are necessary. 

These proposals may not meet with overwhelming approval from the public. On the 
one hand, visible minorities may regard with dismay the decision to retain, for the revised 
offence of fomenting hatred, the mens rea requirement of intent or purpose and all the 
existing defences. On the other hand, civil libertarians may be disappointed that we did 
not advocate abolition of the offence of wilfully promoting hatred, and indeed may shud
der at the proposal to expand the definition of "identifiable group" to protect those groups 
enumerated specifically in subsection 15(1) of the Charter. Both sides may argue that the 
Commission has failed to act boldly and imaginatively on an important social issue. 

Nonetheless, the proposals made here are entirely consistent with our view that, 
while the criminal law should uphold fundamental values, it should nonetheless be applied 
with restraint. 

Admittedly, the very existence of these crimes of fomenting hatred is open to two 
fundamental objections. First, they encroach upon freedom of expression in an unjusti
fiable manner. In other words, restricting freedom of expression for some restricts free
dom of expression for all. Second, they may not do what they are expected to do. After 
all, the Weimar Republic had crimes of hate propaganda; yet Hitler still came to power. 

The crimes proposed in this Paper, however, infringe upon freedom of expression 
in a justifiable manner by ensuring that only the most serious kinds of hatred are caught 
by the criminal law. Moreover, these crimes will do what they are expected to do, in two 
ways: first, by underlining the fundamental values of equality and dignity; second, by 
deterring others from engaging in such activity. 

Admittedly, too, the restricted definition of these crimes is open to the fundamental 
objection that they do not propose adequate legal controls on the propagation of hatred. 

The issue here, however, is to what extent the criminal law must be used to combat 
fomenting hatred against identifiable groups. Given its coercive and brutal nature, crim
inal law must be used with restraint. It should be used as the last resort, not the first. 
Of course, our society can llse other means to deal with the spreading of hatred. The 
work of human rights commissions is all-important in helping to eliminate attitudes which 
support discrimination. Perhaps a more effective way to deal with fomenting hatred would 
be to ensure that these commissions playa stronger role in combatting such attitudes. 
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But the role of the criminal law must be limited to preventing the most harmful hatreds 
being aimed at clearly socially important groups. Otherwise, in the name of fighting 
hatred, our society runs the risk of creating unjustifiable repression. 

The crimes dealing with hate propaganda should be amended or altered in the fol
lowing manner. 

Recommendations 

General 

Groups 

1. An these crimes should protect those groups identifiable on the basis of 
race, national or ethnic origin, colour, religion, sex, age or mental or physical 
disability. 

Placement 

2. The definition of "identifiable group" should be removed from the offence 
of advocating genocide and put inte a separate definition section. 

3. These crimes should be placed in our new Code in a chapter on Offences 
against Society. 

Specific Offences 

Genocide 

4. (1) Whether there should be a crime of genocide in our new Code should 
not be resolved by this Paper, but should be deferred for future consideration. 

(2) The crime of advocating or promoting genocide should be retained. How
ever, the crime should be modified to catch "advocating, promoting, or urging" 
genocide. Also, any recommendation concerning the requirement of the Attorney 
General's consent should await the results of a forthcoming Commission Worldng 
Paper on the Powers of the Attorney General. 

Publishing False News 

5. Section 177, the crime of pUbli5hing false news, should be abolished. Any 
new offence designed to deal with causing public alarm should be defined in a precise 
enough manner to prevent its being used to prosecute hatemongers. 
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Crimes of Promoting or Inciting Hatred in Section 281.2 

6. (1) Both crimes should be amended to catch clearly any means by which 
hatred is fomented. 

(2) The crime of inciting hatred in a public place where such incitement is 
likely to lead to a breach of the peace should be redefined in the following manner: 

Any person who intentionally [purposely] and publicly foments hatred in a pub
lic place where it is likely to cause harm to a person or damage to property 
commits a crime. ["Public place" would continue to be defined as including 
any place to which the public have access as of right or by invitation, express 
or implied.] 

(3) The crime of wilfully promoting hatred, other than in private conversa
tion, against any identifiable group, should be redefined in the following manner: 

(a) Any person who intentionally [purposely] and publicly foments hatred 
against any identifiable group commits a crime. 

(b) No person shall be convicted if he or she 

(i) uses the truth and proves such truth; 

(ii) in good faith, expresses an opinion upon a religious subject; 

(iii) uses anything which, on reasonable grounds, he or she believes to be 
true and which was relevant to any subject of public interest, the discussion 
of which was for the public benefit; or 

(iv) in good faith, intended to point out, for the purpose of removal, 
matt'ers producing or tending to produce feelings of hatred towards an 
identifiable group in Canada. 

(c) Any recommendation concerning the requirement of the Attorney Gen
eml's consent should await the results of a forthcoming Commission Working 
Paper on the Powers of the Attorney General. 

Forfeiture Provisions 

7. In accordance with a recommendation made in our Report on Search and 
Seizure,IJK section 281.3, dealing with ill rem proceedings for seizure and forfeiture 
of hate propaganda, should be taken out of the Code and put into federal regulatory 
legislation. 

It is open to question whether subsections 281.2(4) and (5), which govern the for
feiture of material after conviction for a hate propoganda offence, belong among these 
crimes or among provisions dealing with sentencing. 

133. SlIpra, note 50. 
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SCHEDULE A 

Canadian Legislation on Human Rights and Freedoms 

Canadian Bill of Rights. R.S.C. 1970, Appendix III. 
Canadian Charter of Rights and Freedoms, Part I of the Constitution Act. 1982 which 

is Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11. 
Canadiall Human Rights Act, S.C. 1976-77. c. 33. 
Charter oj Human Rights and Freedollls, R.S.Q. 1977. c. C-12. 
Civil Rights Protection Act. S.B.C. 1981, c. 12. 
Criminal Code, R.S.C. 1970. c. C-34, as amended. 
Fair Practices Ordinance, R.O,N.T. 1974, c. F-2. 
Fail' Practices Ordinance. R.O. Y.T. 1971, c. F-2. 
Humall Rights Act, C.S.N.S. 1979, c. H-24. 
Human Rights Act, R.S.N.B. 1973, c. H-ll. 
HUli/all Rights A.ct, S.P.E.I. 1975, c. 72. 
Illdividual's Rights Protection Act. R.S.A. 1980, c. 1.2. 
Ontario Human Rights Code. R.S.O. 1980, c. 340. 
The Humall Rights Act, R.S.M. 1970, c. H175. 
The Newfoundlallt! HUlIlall Rights Code, R.S.N. 1970, c. 262. 
The Saskatchewan HUnlan Rights Code, S.S. 1979, c. S-24.1. 

Preceding page bliJnk 
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SCHEDULE B 

Pornography and Hate Propaganda 

Many feminists assert that pornography promotes hatred against women. As Susan 
Brownmiller states, "[p]ornography is the undiluted essence of anti-female propa
ganda."139 Indeed, some point out the similarities between pornogl'aphy directed against 
women, and hate propaganda directed against Jews and Blacks.140 

The Fraser Committee accepted this argument. So, in addition to a highly detailed 
three-tier system of criminal controls on pornography, it proposed the use of the hate 
propaganda section 281.2 of the Code to help deal with the evil inherent in pornography. 
As the Committee stated: 

If one accepts the argument that pornography is an expression of misogyny, then use of 
the hate \:·ropaganda section of the Code in this connection is particularly attractive. If the evil 
seen in pornography is thc communication of an untrue message whkh cxprcsscs or propagates 
hatrcd against womcn, it seems logical that this Code provision, and not onc dcaling with 
sexual morality, should be aimed against it. 141 

In examining the harm caused by pornography, the Fraser Committee emphasized 
the harm it causes to the constitutionally entrenched value of equality. But, to remain 
consistent with this argument, it recommended that the offence be expanded to include 
all those groups specifically enumerated in section 15 of the Charter. 142 

However, the Committee recognized that for this section to be effective in combat
ting the evil of pornography, other chnnges hnd to be made. First, the "wilfully" 
requirement had tn be removed. As the Committee stated: 

In the area of pornography, a wilfulness requirement would place an almost impossiblc 
burdcn on the prosecutor. The effect of material may be to engender hatred of women, but 
persons may all too readily establish that this was not done "wilfully." The motive behind 
the publication may be described as sexual entertainmcnt, or even profit; evcn an unattractive 

139. S. Brownmilter. Against Ollr IYiII (New York: Bantam Books. (976). p. 443. See also: A. Dworkin, 
Pornography: Mell Possessillg IYolllell (New York: Putnam, (981); and L. Lederer, ed .• Take Back the 
Night: IYolllell Oil POl'llograph.v (New York: Morrow, (980). 

140. See, for example. S. Griffin, Pomography alld Silellct' (New York: Harper Colophon Books. 1981), 
pp. 156·99. 

14t. Fraser Committee. supra. note 56. Vol. I, p. 319. 

142. lei., pp. 320-2. 

Preceding paf~e blank 
45 



motive, other thun hatred, would serve to defeat a prosecution where specific intent was 
required. 14.1 

Second, the. requirement of the Attorney General's consent to a prosecution had to 
be removed. 144 Third, the offence should be redefined to include any visible 
representation.14~ 

Nonetheless, the proposed refoml of the hate propaganda crimes outlined in this 
Paper would not be effective in dealing with the harm caused by pornography, because 
an "intentionally" or "purposely" requirement for the revised offence of fomenting 
hatred is required. This would effectively prevent prosecutions under section 281.2 for 
pornography, exccpt, perhaps, in the most extrcme circumstances. 

The debate over using crimes of hate propaganda to deal with pornography highlights 
certain problems. 

The first problem concerns the assumption that pornography promotes hatred against 
women j\\st as, say, a white racist promotes hatred against Blacks. Some object to this 
evaluation. For eXample, Ryan states: 

[T)he whole subject of pornography is intimately and inextricably related to the biological 
sexual urges of the human animal"" Hate is sometimes present as a motive, but the motivation 
is complex and is at least partly based on the sexual urge .... It [pornography] should not be 
broken up and in part confused with racial and religious hatred, which spring from other 
roo(s,146 

The second problem is that expanding the hate propaganda crimes to catch porno
graphy by adding the category of "sex" to the definition of "identifiable group" also 
catches non-pornographic statements of misogyny. But what othet' statements are 
misogynistic'? An arguably extreme position is that taken by Andrea Dworkin: 

Antifeminism is always an expression of hating women: it is wuy past time to say so, to 
make the equation, to insist on its truth.... It is right to see woman hating, sex hatred, 
passionate contempt in evcry effort to subvert or stop an improvement in the status of women 
on any front, whether radical 01' reform .... This is true when the antifeminism is expressed 
itl opposition to the Equal Rights Amendment or to the right to abortion on demand or to 
procedures against sexual harassment or to shelters for battered women or to reforms in rape 
laws. This is true whether the opposition is from the Heritage Foundntion. the Moral Majority, 
the Engle Forum. the Americnn Civil Liberties Union. the Communist Pnrty, the DelllGcrnts, 
or the Republicans.'~' 

143. lei .. p. 323. 

144. /d" p. 322 

145. lei" pp. 323·4. 

146. Ryan, supra, note 46, pp, 349·50. For additional criticism of this general view of pornogrllphy liS 

promoting hutred, see also B. Faust, WOII/I.'II, S,·x. & POf//ography (London: Melbourne House. (980), 
and L. Duggan. N, HUnter and C. Vance, "False Promises: Feminist Antipornography Legislation In 
the U.S." in V. Burstyn, cd., Wome/l a!la;lIst Cellsorship (Vancouver: Douglas & McIntyre, 1985), 
p. 130. 

147. A. Dworkin. Rl~/II·W;II!1 Womell (New York: Widcview/Perigec. 1983). pp. 196-7. 
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The third problem is that an offence which is expanded to catch reckless promotions 
of hatred against a sexual group catches not just woman hating, but also man hating. 
There is a danger that the offence could be used to prosecute radical feminists for 
promoting hatred against men. For example, Varda Burstyn points out that: 

[ljn December, 1984, Joe Borowski, a former Manitoba cabinet minister and well-funded anti
abortion crusader, announced his intention to seek charges against H erizol/s, a Winnipeg-based 
feminist magazine, for a cartoon showing a constrllction site exploding, supposedly as II result 
of women's revenge against the workers. He has stated that this cartoon represents 'violence 
against men.'148 

The fourth problem is, assuming tha~ specific offences against pornography are to 
be created in our new Code, Will ensuring that crimes of hate propaganda also catch 
pornography be a substantially useful addition to the law? Admittedly, the Fraser Com~ 
mittee believed that its proposed revision of subsection 281.2(2) would complement its 
three-tiered scheme to deal with pornography. 149 But it is also clear that for the crime of 
promoting hatred to be effective in combatting pornography, it would have to catch much 
the same conduct as the specific crimes of pornography. Two issues arise. First, if there 
are specific crimes of pornography, then is there really a need to catch the conduct else
where? Second, while it may complement specific crimes of pornography to some extent, 
could not the crime of promoting hatred be used to undercut the safeguards provided by 
the more specific offences of pornography? What if a private prosecutor is determined 
to prosecute, and realizes that the crime of promoting hatred fails to provide the same 
defences as the pornography offences? 

In effect, the principle of restraint in the application of the criminal law compels 
this Commission to deal with pornography, not under hate propaganda offences, but rather 
only under specific offences of pornography. ISO Such an approach enables the criminal 
law to define with better precision the kind of pornography it wishes to catch. It also 
prevents a possible misuse of the criminal law by preventing prosecutions which could 
have a chilling effect upon freedom of expression. 

148. Burstyn, slipra, note 146, p. 159. For a newspaper report of this incident, see the Winnipeg Free Press, 
Tuesday, December 4, 1984, p. 3. 

149. Fraser Committee, Slipra, note 56, p. 324. 

150. Janet Erasmus, in POrl/ogmphy: Obscenity Re-examilled (October 1985), an unpublished Background 
Paper on pornography prepared for the Law Refonn Commission of Canada, also recommends against 
using the hate propaganda crime of promoting hatreC: for pornography prosecutions. 
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si Ie crime d'incitation 1\ la haine peut completer les crimes relatifs 11 la pornographie 
dans une certaine mesure, ne risque-toil pas en revanche de servir a battre en breche les 
garanties prevues P l'egard des infractions en matiere de pornographie? QU'arrivera-t-ii 
si un poursuivant prive est determine a intenter des poursuites et se rend compte que Ie 
crime d'incitation a ia haine ne comporte pas les memes moyens de defense que les 
infractions relatives a Ia pornographie? 

En fait, Ie principe de la moderation dans I'application du droit penal contraint la 
Commission a reprimer la pornographie non pas au moyen des infractions relatives 1\ la 
propagande haineuse mais plutot en recourant uniquement aux infractions en matiere de 
pornographie lso • Ainsi agence, Ie droit penal definit avec plus de precision Ie type de 
pornographie qu'il tend 11 sanctionner. En outre, cette solution previent tout usage even
tuellement abusif du droit penal en prevenant I 'engagement de pOUl'suites susceptibles de 
restreindre I'exercice de la liberte d'expression. 

150. Dans PO/'llography: Obscenity Re-exl/mined (oetobre 1985), document d'orientation incdit sur la por
nographie redige pour Ie compte de In Commission de rCforme du droit du Canadu, JUnet Erasmus se 
prononce egalemcnt contre I'engagement de poursuitcs en matiere de pornographic fondees sur I'ineri
minalion relative a la propugande haineuse consistant 11 fomenter In haine. 
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penale a des expressions d'attitudes misogynes non pornographiques. Quelles seraient 
ces Ulltres expressions d'attitudes misogynes? On peut soutenir qu'Andrea Dworkin 
exprime la-dessus une opinion extreme : 

[TRADUCTION 1 
L'untifcminisll1e est toujour~ une forme de haine vis-a-vis des femmes: iI etait temps qu'on 
Ie dise, qu'on fasse Ie parallele, qu'on souligne la vcritc de cette affirmation. C'est a juste 
titre qu'on voit, dans chaque effort pour en traver I'amclioration de la situation de la femme 
wrtous les plans, qu'i\ s'agisse de meSUl'es radicales Oll de rCforme, la haine des femmes, la 
haine a caractcre sexuel, Ie mcpris passionne ... Cette assertion se veri fie quand I'antifemi
nisme consisle a s'opposer a l'amendement I'elalif a l'egaliLe des droits, au droit a l'avortement 
Sllr demande, aux poursuites en matiere de harcelemenl sexuel, aux refuges pour les femmes 
battues ou a la rMorme des lois relatives au viol. Elle se verifie que I'opposition vienne de la 
Heritage Foundation, de la Moral Majority, du Eagle Forum, de la American Civil Liberties 
Union, du parti coml11uniste, des democrates Oll des republicains '41 • 

En troisieme lieu, I'elargissement de la definition de l'infraction en vue de viser les 
encouragements inconsideres a In haine contre un groupe sexuel englobe non seulement 
la haine des femmes mais egalement la haine des hommes. II est a craindre que I'in
fraction puisse servir a poursuivre les feministes radicales pour provocation a la haine 
contre les hommes. Varda Burstyn, pal' exemple, souJigne que 

[TRADUCTION) 
Joe Borowski, eX-l11inistre au Manitoba el adversaire acharne de l'avortement disposant de 
fouds importants, a fait part de son intention d'intenter des poursuites au criminel contre la 
revue fCl11iniste de Winnipeg Hel'i::olls, au sujet d'une caricature iIIustrant une explosion sur 
un chantier de construction, censee resulter de la revanche des femmes contre les travailleurs. 
II a declare que cette caricatllre represcntait «In violence exercee a l'encontre des hommes»148. 

En quatrieme lieu, it reste la question de savoir :li, a supposeI' que des infractions 
specifiques visant la pornographie soient incorpon!es dans notre nouveau code, l'elar
gissement de la definition des crimes relatifs a la propagande haineuse en vue de reprimer 
In pornographie constituera une adjonction reellement utile aux regles existantes. Le 
Comite Fraser croyait, de toute evidence, que les modifications qu'il proposait d'apporter 
au paragraphe 281.2(2) completeraient Ie regime a trois volets qu'il recommandait pour 
lutter contre la pornographiel49 • Vne autre chose est certaine : Ie crime d'incitation a la 
haine ne saurail constituer un moyen efficace de combattre la pornographie que si son 
champ d'application s'etendait a peu pres aux memes conduites que sanctionnent deja 
les crimes relatifs a la pornographie. Deux questions se posent a ce sujet. Premierement, 
si la pornographie fait l'objet de textes d'incriminntion specifiques, convient-il vraiment 
d'adopter d'autres textes qui seraient appJicables aux memes conduites? Deuxiemement, 

147. A. Dworkin, Right-Willg WOlllell, New York. Wideview/Pcrigec, 1983, p. 196-197. 

148. Burstyn, supra, note 146, p. 159. Pour un compte rendu de eet incident dans In pres~e. voir Ie numero 
du Wi/ll/ipeg Free Press du mUidi 4 deeembre 1984,11 la page 3, colonnc 1. 

149. Comite Fraser. supra, note 56, p. 348. 
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En matiere de pornographie, c'est imposer au poursuivant un fardeau dcmesure que de I'obliger 
a demontrer Ie caractere «volontaire» du message de haine implicite dans I'ouvrage attaque. 
De pareiIs ouvrages peuvent avoir pour effet de fomenter la haine envers les femmes mais iI 
serait trop facile de demontrer que cela n'etait pas «volontaire». On pourrait pretendre que 
I 'ouvrage a ete publie a des fins de divertissement sexuel :.:;u dans un but lucratif. et tout motif 
autre que la haine, meme Ie moins honorable, pennettrait d'echapper a une poursuite fondee 
sur une disposition de la loi exigeant la preuve de I'intention specifique et deliberee de fomen
ter la haine l43 • 

Deuxiemement, il fallait eliminer la nf!cessite d'obtenir pour toute poursllite Ie 
consentement prealable du procllreur genera!l44. Troisiemement, il fallait redefinir l'in
fraction afin de comprendre toute representation visuelle 14s • 

Neanmoins, les propositions de reforme enoncees dans Ie present document en 
matiere de propagande haineuse ne fourniraient pas un moyen efficace de lutte contre Ie 
fleau de Ia pornographie car «!'intention» ou «Ie dessein» seraient des elements consti
tutifs de I'infraction. Comme il serait necessaire de prouver ces elements, la pornographie 
ne pourrait pas en pratique donner matiere a proces en vertu de l'article 281.2 sauf peut
etre dans des cas exceptionnels. 

Le debat sur Ie recours aux dispositions relatives a la propagande haineuse pour 
combattre la pornographie met en evidence certains problemes. 

En premier lieu, examinons l'hypothese suivant Iaquelle la pornogmphie encourage 
la haine a I'encontre des femmes tout com me Ie racisme des Blancs encourage la haine 
a l'egard des Noirs. Certains contestent cette affirmation. Par exemple, Ryan avance ce 
qui suit: 

[TRADUCTION] 

Toute la question de Itl pornographie est intimement et inextricablement liee aux puis ions 
sexuelles d'origine biologique de l'etre humain ... La haine constitue parfois un mobile, mais 
la motivation est complexe et repose au moins en partie sur la pulsion sexuelle ... Elle [Ia 
pornographie) ne doit pas etre fragmentee et confondue sous quelque aspect avec la haine 
raciale et religieuse, qui a sa source ailleurs l46 • 

En deuxieme lieu, I'elargissement de la notion de propagande haineuse en vue de 
sanctionner Ia pornographie par I'adjonction du mot «sexe» a la definition du terme 
«groupe identifiable» fait egalement probleme car cela etendrait egalement la sanction 

143.ld.,p.347. 

144. Ibid. 

145. Id., p. 348-349. 

146. Ryan, slipra, note 46. Pour une autre critique de celie vue d'cnsemble de la pornographie en tant que 
forme d'incitation a la haine, voir aussi B. Faust, Women, Sex, & POl'llography, Londres, Melbourne 
House, 1980, et L. Duggan, N. Hunter et C. Vance, «False Promises: Feminist Antipornography Legis
lation in the U.S.», dans V. Burstyn (ed.), Women against Censorship, Vancouver, Douglas & Mcintyre, 
1985, 130. 
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ANNEXEB 

La pornographie et la propagande haineuse 

Nombre de feministes affirment que la pornographie encourage la haine envers les 
femmes. D'apres Susan Brownmiller, [TRADUCTION] «Ia pornographie, c'est la pro
pagande contre les femmes a I'etat purI39». D'ailleurs, certains font ressortir la similarite 
entre la pornographie dirigee contre les femmes et la propagande haineuse dirigee contre 
les Juifs et les Noirs l40 • 

Le Comite Fraser a reconnu Ie bien-fonde de cet argument. Aussi a-toil propose, 
outre un regime tres detaille a trois volets d'interdictions visant la pornographie, Ie recours 
a I'article 281.2 du Code relatif a la propagande haineuse pour chercher a combattre Ie 
fleau de la pornographie. Voici un extrait du rapport du Comite : 

Si I'on accepte I'argument qui fait de la pornographie I'expression d'une attitude misogyne, 
on est particulierement fonde 11 invoquer I'article du Code reprimant la propagande haineuse. 
Si Ie mal que I'on per~oit dans la pornographie cst effectivement la communication d'une 
propagande mensongere et haineuse 11 l'encontre des femmes, il semble logique de lui appli
quer cetle disposition du Code plutot que les articles plus proprement applicables aux compor
tements sexuels l41 • 

S'arretant au prejudice cause par Ia pornographie, Ie Comite Fraser a mis en lumiere 
I' atteinte portee a une valeur fondamentale, en I' occUJ'rence Ie droit a l' egalite qui est 
garanti par la Constitution. Par souci de coherence cependant, il a recommande que Ia 
portee de l'infraction soit elargie afin de comprendre tous les groupes enurneres a I'article 
15 de la Charte l42 • 

Le Comite a reconnu d'autre part que la repression efficace du fleau de Ia porno
graphie exigeait que d'autres modifications soient apportees a cet article. II fallait pre
mierement eliminer la necessite du caractere volontaire de I'acte reproche. Ace sujet, Ie 
Comite affirmait ce qui suit: 

139. S. Brownmiller, Againsl Ollr Will, New York, Bantam Books, 1976, p. 443. Voir aussi A. Dworkin, 
Pornograpizy: Men Possessing Women, New York, ~utnam, 1981, et L. Lederer (cd.), L'envers de fa 
IIltil : fes jell/mes cOl/Ire fa pornographie, Quebec, Edition Remue-menage, 1983. 

140. Voir, par exemple, S. Griffin, Pomography olld Silellce, New York, Harper Colophon Books, 1981, 
p. 156-199. 

141. Comite Fraser, Sllpra, note 56, vol. I, p. 343. 

142. Id., p. 344-347. 
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ANNEXEA 

Legislations canadiennes relatives aux droits 
et libertes de la personne 

Charte canadienlle des droits et libertes, partie I de Ia Lo; cOllst;tlltiollllelle de 1982 
constituant I'annexe B de la Loi dll Canada (U.K.), chap. 11. 

Charte des droits et libertr!s de fa personne, L.R.Q. 1977, chap. C-12. 
Civil Rights Protection Act, S.B.C. 1981, chap. 12. 
Code crimillel, S.R.C. 1970, chap. C-34, modifie. 
Declaration canadienne des droits, S.R.C. 1970, Appendice Ill. 
Fair Practices Ordinallce, R.O.N.T. 1974, chap. F-2. 
Fair Practices Ordinance, R.O.Y.T. 1971, chap. F-2. 
Human Rights Act, C.S.N.S. 1979. chap. H-24. 
Human Rights Act, S.P.E.!' 1975, chap. 72. 
Individual's Rights Protection Act, R.S.A. 1980, chap. 1.2. 
Loi cafladienlle Sill' fes droits de fa personne, S.C. 1976-77, chap. 33. 
Loi sur les droits de I'homme, L.R.N.-B. 1973, chap. H-ll. 
Ontario Human Rights Act, R.S.O. 1980, chap. 340. 
The Hllman Rights Act, S.R.M. 1970, chap. H175. 
The Newfollndland Human Rights Code, R.S.N. 1970, chap. 262. 
The Saskatchewan Human Rights Code, S.S. 1979, chap. S-24.1. 
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Dispositions relat.ives a la confiscation 

7. Conformement a la recommandation faUe dans notre rapport intitule Les 
fouilles, les perquisitiollS et les saisies13H, Particle 281.3 qui prevoit des procedures 
ill rem pour la saisie et la confiscation de la propagande haineuse, devrait etre retire 
du Code pour etre incorpore it des textes regie menta ires federaux. 

On peut se demander si les paragraphes 281.2(4) et (5) qui regissent la confiscation 
des documents apres la condan1nalion pour Une infraction de propagande nainellse, 
devraient figurer parmi ces crimes ou s'ils ne devraient pas plutot etre mis au nombre 
des dispositions relatives a la peine. 

138. SliPI'll, note 50. 
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La diffusion de fausses nouvelles 

5. L'article 177, qui pI'cvoit Ie crime de diffusion de fausses nouvelles, devrait 
etre aboli. Toute nouvelle infraction destinee a n!primer Ie fait d'alarmer Ie public 
devrait etre dcfinie de fa~on assez precise POUl' qu'elle ne puisse servir a poursuivre 
les marchands de haine. 

Les cI'imes de fomentation de la haine ou d'incitation a Ia haine prevus a I'article 281.2 

6. (1) Les deux infractions devraient etre modifices pour viser clairement tout 
moyen de fomentation de la haine, 

(2) Le crime d'incitation 3 la haine dans un endroit public lorsqu'une telle 
incitation est susceptible d'entrainer une violation de la paix devrait etre reformule 
comme suit: 

Commet un crime quiconque l'omente la haine dans un endroit public inten
tionnellement [3 dessein] et pubHquement lorsque la fomentation est susceptible 
de porter atteinte it "integritl'! physique d'une personne ou d'entrainer des dom
mages 3 des biens, [I}expression «endroit public» comprendrait toujours tout 
lieu auquel Ie public a acccs de droit ou sm' invitation, expresse ou tacite,] 

(3) Le crime qui consiste a fomenter volontairement la haine, autrement que 
dans une conversation privee! contre un groupe identifiable, devrait etre reformuh~ 
comme suit: 

(l) Commct un crime quiconque fomente la baine intentionnellement [3 des-
sein] et pUbliquement contre tout groupe identifiable, . 

b) Nul ne doit etre declare coupable dans les cas suivants : 

(i) les alIegations sont exactes et I'accuse en fournit la preuve; 

(ii) l'accuse exprime, de bonne foi, une opinion sur un sujet religieux; 

(iii) l'accuse rerrend des allegations qu'il croyait vraies, en se fondant sur 
des motifs raisonnables, et qui se rapportent a toute question d'interet pilblic 
dont I'examen etait fait dans I'interet du public; 

(iv) I'accuse, de bonne foi, voulait attirer l'attention afin qu'i1 y soil reme
die, sur des questions provoquant ou de nature 3 provoquer des sentiments 
de baine 3 I'egard d'un groupe identifiable au Canada, 

c) Toute recommandation relative 3 l'exigence de l'obtention prealable du 
consentement du pl'ocUl'eur general ne devrait etre faite qu'aprcs la consultation 
du document de travail de la Commission portant sur les pouvoirs du procureur 
general qui paraitra prochainement, 
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d'autres methodes pour luttcr contre la diffusion de la haine. Les travaux des commissions 
des droits de la personne eontribuent enormement a I 'elimination des attitudes qui appuient 
la discrimination. Un moyen plus effie ace encore de lutter contre la fom(mtation de la 
hnine serait peut-etre de fnire en sorte que ces commissions jouent un role plus grand. 
Cependant, J'apport du droit penal doit etre limite a la prevention des haines les pius 
nocives qui sont clairement dirigees contre des groupes importants de In societe. Autre
ment, au nom de la iutte contre la haine, notre societe court Ie risque de creer une 
repression injustifiable. 

Recommandations 

Les crimes reprimant Ia propagande haineuse devraient etre modifies com me suit: 

Generalites 

Les groupes 

1. Tous ces crimes devraient proteger les groupes identifiables en raison de la 
race, l'origine nationale ou ethnique, la couleur, la religion, Ie sexe, I'age ou les 
deficiences mentales ou physiques. 

L'agencement des infractions 

2. Lu definition de ('expression «groupe identifiable» devrait etre retranchCe 
de l'infraction d'encouragement au genocide et etre inseree dans un article defini
toire distinct. 

3. Ces crimes devraient figurer duns notre nouveau corle uu chapitre p01'tant 
sur les ill/racliolls contre la societe. 

Les infractions specifiques 

Lc genocide 

4. (1) La question de savoir si un crime de genocide devrait etre prevu dans 
notre nouveau code ne devrait pas etre resolue dans Ie present document mais etre 
reportee pour examen futuro 

(2) Le cl'ime d'encouragement au genocide devrait etre conserve. Cependant, 
iI devrait etre moditie de fa~on a frapper ceux qui «preconisent, fomentent ou 
conseillenb} Ie genocide. De meme, toute recommandation relative a I'exigence de 
l'obtention prealable du consentement du procureur general ne devrait etre faitc 
qu'aprcs la publication du document de travail de la Commission portant sur les 
pouvoirs du procureur general qui paraitra prochaincment. 
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Conclusion 

II n'y a pas de solution facile au probleme de la diffusion de la haine. Meme parmi 
les defenseurs des libertes publiques qui croient fermement a la protection de la liberte 
de parole, la necessite de ces incriminations ne fait pas I 'unanimite. 

II se peut fort bien que Ie public ne fasse pas un accueil tres chaleureux aces 
propositions. D'une part, les minorites visibles seront peut-etre consternees par la deci
sion de conserver I'intention a titre d'element moral potlr l'infraction de fomentation de 
la haine proposee ainsi que tous les moyens de defense actuels. D'autre part, les defen
seurs des libertes publiques peuvent etre de~us parce que IlOUS n'avons pas preconise 
['abolition de I'infraction de fomentation volontaire de la haine. En effet, il se petit qu'ils 
fremissent a la pensee d'elargir la definition des «groupes identifiables» en vue de pro
teger les groupes cnumeres au paragraphe 15(1) de la Charte. Les deux camps peuvent 
accuser la Commission d'avoir manque d'audace et d'imagination sur cette importante 
question sociale, 

Pourtant, les propositions presentees iei sont tout a fait conformes 11 I 'opinion que 
nous avons expdmee : si Ie droit penal doit appuyer les valeufs fondamentales, il ne doit 
pas moins etre applique avec moderation, 

II faut reconnaitre que I' existert~e me me de ces crimes souleve deux objections fon
damentaies. Premierement, el1es porteraient atteinte a Ia liberte d'expression de fa90n 
injustifiable. En d'autres termes, la limitation de Ia liberte d'expression de certains res
treint Ia liberte d 'expression de tous. Deuxiemement, ces crimes n 'atteindraient peut-etre 
pas leur but. Apres tout, la republiquc de Weimar reprimait Ia propagande haineuse et 
pourtant, Hitler a quand meme pris Ie pouvoir. 

Cependant, les infractions proposees dans Ie present document portent une atteinte 
justifiable a la liberte d 'expression en faisant en sorte que seuls les types de haine les 
plus graves soient frappes par Ie droit penal. En plus, ces crimes atteindront doublement 
leur objectif, en premier lieu, en soulignant les valeurs fondamentales que sont I'egalite 
et la dignite et, en second lieu, en dissuadant les mltres de s'adonner 11 une telle activite. 

II faut reconnaitre aussi que la definition restreinte de ces crimes souleve une objec
tion fondamentale : les moyens legaux qu'i!s proposent ne seratent pas bien adaptes ala 
lulte contre la propagation de la haine. 

Ccpendant, la question est de savoiI' dans quelle mesure il faut recourir au droit 
pel/al pour reprimer la fomentation de la haine contre les groupes identifiables. Compte 
teuu de sa nature coercitive et brutale, Ie droit penal doit etre employe avec moderation. 
C'est un moyen de d{~rnier recours seulement. Bien entendu, notre societe peut employer 
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d'expression. Apres tout, ces atltres moyens de defense etaient auparavant prevus par 
d'autres dispositions du Code et visaient d'autres crimes Iimitant la Iiberte d'expression 
(Iibelle blasphematoire, Iibelle diffumatoire et sedition)I,14. C'est par souci de prudence 
que ces moyens de defense ont ete inseres ici pour que les declarations factuelles et les 
opinions expressement autorisees dans d'autres contextes ne soient pas visees par cette 
infraction et pour que les groupes minoritaires ne soient pas persecutes par I'application 
de la disposition destinee a les protegeI'. Par consequent, its devraient etre conserves. 

Faut-i1 continuer e1'exiger que Ie procllreur general autorise au prealable les pour
suites en matiere de fomentation de la haine (et, incielemment, en matiere d'encourage
ment au genocide)? 

Puisqu' on ne sait pas exactemenl ce qui fomente In haine, des poursuites injustifiees 
pourraient etre intentees si aucune garantie n'est prevue. Citons, a titre d'exemple, la 
plainte faite en Alberta en 1984 au sujet e1u film intitule Red Dawll qui traitait d'une 
invasion communiste ficlive des Elals-Vnis. On a pretendu que ce film avait fomente la 
haine contre les Russes et les CUbainsl35. En 1975, des jeunes ont ete arretes par In police 
torontoise pour avoir distribue des deplianls portant la mention «Yallkee Go HOllle I36». 

En general, des garanties sont prevues. D'abord, I'exigence du depot de la denon
ciation devant un juge de paix, puis Ie pouvoir de la Couronne d'arreter les procedures. 
Cependant, la Iiberte eI'expression est-elle si fondamentale dans notre societe qu'i1 soit 
justifie de prendre des mesures speciales pour se preserver de I'exercice abusif du pouvoir 
d'intenter dcs pOUl'suites c~ntre ceux qui commettent des crime/; limitant la Iiberte d'ex
pression? 

L'exigence de I'obtention prealable du consentemenl elu procureur general est un 
moyen efficace d'eviter, des Ie depart, les depenses et la charge que represente un proces 
criminel, surtout lorsqu'iI s' agit d 'une question politique delicate. Toutefois, cette exi
gence peut aussi empecher les victimes de propagande haineuse d'intenter une poursuite. 
Ainsi, Ernst Zundel a ete poursuivi en application de l'articIe 177 parce que Ie procureur 
general de l'Ontario a refuse qu'il soit accuse eI'avoir fomente volontairement la haine137 • 

Cette question de savoir si Ie consentement du procureur general devrait etre obtenu 
au prealable pour In poursuite de certains crimes est I 'un des points etudies dans Ie 
document de travail sur les pouvoirs du procureur general qui va paraltre prochainement. 
Nous preferons donc ne pas faire de recommandation sur cette question en ce qui a trait 
aux crimes relatifs it la propaganele haineuse avant q~\e I 'etude ne soit terminee. 

134. Voir Ie paragraphe 260(3), l'UI'ticle 273 el I'alinca 61d) du Code. 

135, Voir I'editorial inlilulc «Red Yall'l/» public dans l'Edmol/toll JOllma/, Ie jeudi 13 seplembre 1984, 
p. A6, 

136. Voir Merll et Ward, SlIpra, no Ie 36, p. 38. 

137. Voir Ryan, slIpra, note 46, p. 339. 
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chercheurs qui, pour diverscs raisons. suscitent la controverse en publiant des donnees 
factuelles exactes pour critiqueI' les groupes importants de notrc societe, 

Qu 'en est-i1 des autl'es moyens de defense 110? Sont-ils necessaires? 

Bon nombre de personnes estiment sans aucun doute quc I'ensemble des moyens de 
defense actllellernent preVllS est trop large et qu'i1 cnleve toute efficacite u I'infraction, 
Ainsi, deux c1es autres moycns de defense, ceux qui sc rapportent u une opinion Sllr un 
sujct I'eligiellx et au elesir d'enrayer Ics sentiments de haine, exigent que I'accuse ait agi 
de «bonne roi», Certains pn!tendent qu'i1 suffit que I'accuse soit honnetement convaincu 
de ce qu'i1 dit POlII' que I'exigence dc la «bonne foi» soit remplie, Lcs fanatiqucs sincercs 
pourraient nlors invoquer ces l110yens de defense avec succes, 

Quoi ClU'il en soit, nous sommcs d'avis qu'nu lieu de permettre I'acquittement de 
I'accuse lorsqu'i1 a fomente volontniremcnt la haine, les moyens de defense prevus sem
blent plutot des cxcmples dc cas ou iI n 'y a pas fomcntation volontait'c de la haineul , Si 
une pcrsonne fomente volontairement uu intcntionnellemcnt la haine, cette personne agit 
scIon loutc apparcnce de mauvaise ('oi, et non de bonne roi. Par analogie, en ce qui 
concel'lle I'immunile relativc cn matiere de diffamation, une personne n'ngit pas dc bonne 
foi meme si elle croit u In diffamation lorsqu 'elle est surtout animec par In vengcance, 
dcs dispositions innmicnlcs ou d'autrcs motifs illegitimesl.12, Comme Ie demontrent les 
affaires commc Keegstra ct BlIzzllllgll, lorsqu'une personne a dnns les faits fomenle 
voiontaircmcnt In haine, les juges ct les jul'Ys sont peu enclins u conclure que les moyens 
dc defcnsc s'appliquentll1, 

Des lors, ccs l110yens dc dMcnse sont-ils utilcs si l'intention demeure I'un des ele
ments constitutifs du crime'? SUI' lc plan psychologique, la conservation de (~es moyens 
de defcnsc cst avantugcusc cur ellc demonll'c jus'lu' u quel point la societe tient a In Iibertc 

DO. ()utr~ In verucitc des nllc[lations, los twiii mitres l1111yens de dc!fense prevus uu para[lraphe 281.2(3) dll 
Cod,' sonl Ics suivunls : 

/I) ~'il a, dc bonnc foi, cxpril11C une (~pinion sur un sujel rcli[lieux ou tl!nte d'on ctnblil' Ie bien·fonde 
par discussion: 

c) si Ics declarations se rapporlaicnl a IInc question d'inlcrcl public d01l1 l'exulllen clnil fnit duns 
I'intel'il! du puhlic. cl si, on so fondnnt sur des Illotil~~ raisonnubles, Hies croyait vrnics; ou 

eI) !ii, de hUllIlC roi, it vouluit attirer I'attenlion, ufin qu'i! y Soil rcmcdic, slir dcs questions !ll'Ovoquant 
ou de nature 1\ provoqucr des scntiments de JUline 11 I 'egaI'd d'un gl'Oupe idcntifiable au Canada, 

1.11. Voir l'lInlilyse de ces 11I0),CI1S de dMcnsc flar Cohen, supra, note 4, p, 775·777, 

1.12, Puur une cxc~lIcutc analyse de cettc qucstiun, en matierc de droit de la difrumation, voir Horrocks v, 
[.(1\1'(', /11)751 A.C, 135 (C.L,), 

1.13. PM excllIple, dau\ I'affaire lJII=:(/II,~1I Cllld D/lrocher, slIjlra, note 33, Ie juge d'nppel Martin u declare 
ce qui suit 11 la pa[lc J!l1) : ITIMIll'c('tONj "A ilion avis, I'exccplion prc!vuc 1I1'nlincn 2!1 1.2(3)c/) (I CIC 
inspit'c~ par une prudence extreme cl Inrsqu 'ulle personnc n (Yolontuirel11cnt> fomenle In Iwine, les cns 
oill'exception s'nppliquc doivcnl etre relativcl11ent rares», Dc melllc, dnns I'uffaire K('egs/I'CI, ec dernier 
a etc declare eoupablc d'nvoir Y(llontaircll1cnl fomcnl!! In haine Illulgrc ees moycns de dc!fense, Voir 
Mcrt! et Ward, .1'II(lm, note .16, 
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En toute dCfel'enCe, nous ne partageons pas cet avis. Le principe de la moderation 
exige que Ie legislnteur s'interesse non seulement nux comportements qu'il vent reprimer 
mais aussi a ceux qu'i! ne vellt pas reprimer. 11 se peut fort bien, par exernple, que 
I'nbandon de I'exigence de I'intention permette que des poursuites soient intentees avec 
sllcces dans des cas similaires a I'affaire BIIZZ(/llga dans laqueUe un groupe minoritaire 
avait public de la propagande haineuse contre lui-meme en vue de susciter la controverse 
ou de provoquer tine l'Cforme. Cette inl'mclion ne devrait pas eIre invoquee pour pour
suivre de tels individus. 

En efret, il ne faudl'ait y recourir que dans les cas extremes de fomentation de la 
haine qunnd I'accuse est anime par des sentiments hostiles. Par consequent, nous recolll
mandons que I'intention continue d'etre un element constilutif de ce crime. La meillellre 
ragon d'y arriver est de subslituer au mot «volontairemcnt» Ie terme «intentionnellement» 
ou «a dessein». Cette nouvelle formulation ne modifiera aucunemenll'elCment moral du 
crime tel qu'it a etc etabli dans ('affaire BUZZ(lllga I28 , mais elle pennettra d'evitel' la 
dift'iculte inherente au mot «volontairement» qui n'n pas etc dcfini de fagon constante en 
droit pcna\l29, 

L'exactitude des allegations devrait-elle pouvoir etre invoquee en defense? Actuel
lemenl, cela est possible, Certaines personnes que nous avons eonsultees ont soutenu que 
cela ne devrait pas etre parce qu'it n'y a pas de commune mesure entre Ie prejudice subi 
et I' exnctitude des allegations. 

Voila qui s()ulcve une importante question de principe: qmmd Ie droit penal doit-it 
punir une personne pour avoir public la verite? On peut convenir qu'ell certaines occa
sions, cela s'impose, Ainsi, aucun moyen de defense, ni meme I'exactitude des allega
tions, ne petit etre invoque contre Ie crime de fomentation intcntionneUe de In haine dans 
un endroit public que no us pl'Oposons. II faut toutefois preciseI' que la raison invoquee 
pour eCarler les moyens de defense nssocies a I'infraction actuelle est que In paix publique 
cst directement menacee, c'est-a-dire que selon toute probabilitc, l'intcgrite physique 
d'une personne sera atteinte ou des biens seront endol11tnages. 

Or, Ie crime de fomentation intentionnelle de la haine n'exige pas I'existence d'une 
mennce immediate pour In puix publique. La portee de eette infraction est done plus 
large. lci, Ie droit penal doit respecter la verite en tant que valeur fondamentale. Autre
ment, nous visons non seulentent les colporteurs de haine mais aussi les veri tables 

128, Duns I'"ffuire IJlI:::cmga lind Durocher. slIpra, note 33, scIon In Cour d'uppel de l'Ontario, Ie 1110t 
«volontaircment» dans Ic contexte de In fomentation de In Imine, signific n) avoir I'objectif avoue de 
fomenter hI huine ou b) prevair 'lue la fomcnttltion de 1(1 huine semi! Ie resultu! ccr!uin ou morulcmcnt 
certain du geste accompli. Cettc definition corl'CSpOfld U celie de I'int~ntion au dll dessein upplicublc au 
crimc dont llll dcs elelllents constitutifs cst I'intention ou Ie dcsscin dUns III version provisoirc du codc 
dc In Commission, Icqucl paraitra bicntot. 

129. Voir J. Fortin et L. Vinu, supra, notc 35, p. 140-142. 
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c'est celui qui suseite Ie plus de difficulte. Davnntage que toute autre infruction, eette 
disposition prohibe de simples mots, sans plus. Plusieurs questions se posent : La defi
nition de l'eJement materiel est-elle assez precise? Quel est I'element moral de ce crime? 
L'exactitude des declarutions devruit-elle constituer un moyen de defense? Est-il neces
sairc de prevoir d'autres moyens de defense? Faut-il obtenir Ie consentement du procureur 
generul pour poursuivre? 

Les deux parties constituantes de I'element materiel presentent des lacunes. II s'agit 
du mot «promoting» dans la version anglaise et de la declaration faite «autrement que 
dans une conversation privee». 

En premier lieu, dans la version anglaise, Ie mot «promotes» n'explique pas assez 
pl'eciscment pourquoi Ie droit penal devruit reprimer une teile conduite. La diffusion de 
In haine est un crime contre I'ordre social parce qu'eile fait naitre des dispositions ina
micales et suscite de I'hostilite envers des groupes impuissants. Le mot anglais «foment» 
serait plus exact que Ie mot «promotes» pour decrire I 'objet de la repression. Selon Ie 
Shorter Oxford Dictiol/ary, ce mot signifie en partie [TRADUCTION] «eveiller ou susciter; 
exciter, envenimer». Du reste, dans la version frun9aise, on emploie Ie verbe «fomenter» 
pour definir ce crime. 

En second lieu, I 'expression «autrement que dans une conversation privee» ne semble 
pas protegeI' d'autres communications privees telles que la leUre adressee a un ami l27 • 

L'intimite de la vie privee, valeur fondamentale de notre societe, n'est pas assez preser
vee. Apres tout, Ie principal danger est que Ie public adopte une attitude hostile a I'egard 
de groupes identifiables. Par consequent, il faut reformuler cette disposition pour ecarter 
I'exception de la «conversation privee» et frupper plutot les personnes qui fomentent 
«publiquement» la haine contre tout groupe identifiable. Le mot «publiquement» ne 
devrait pas etrc ciMini. Son interpretation devrait etre laissee au juge. 

L'elcment moral souleve la question cruciale de savoir s'i1 faut conserver Ie mot 
«volontairement» ou une expression equivalente, et donc maintenir la necessite d'une 
intention specifique, ou s'i1 ne faut pas plutot ecarter ce terme en vue de creer un crime 
caractcrisc pal' I'insouciance. Bon nombre de personnes se sont prononcees en faveur de 
I'abandon du mot «volontairemenb> comme l'indiql1ent Ie rapport intitule L'egalite ra 
pressel et I'etucle du Comite Fraser. 

127. L'cxccption dc Itl «conversation privcc» n etc expliquce par M. Duvid Lewis pendant les deliberations 
du Co mite permanent de la justicc et des questions juridiqucs dc In Chambre des communcs Ie jeudi 26 
fevricr 1970. fasc. II. p. 11-12: 

40 

(AI mon sens, la sculc cxccption cst cclle de communiquer ces choses d'une fallon qUi n'cst pas 
permanentc - c'est-iHlire dans une convcrsation. Toutefois, si une dc!claration est ccrite, que ce soit 
e/llre dell.t persoll/It's 011 pillS, elle peut circulcr et c'cst Iii Ie danger. IC'cst 110US qui soulignonsJ 

En d'uutres tcrmcs, ccltc cxception visait les seules communications privecs orales, non les communi
cations pri vees ccrites. 

En revallche, I'infruction de fomentation de la haine contre un groupe proposec par l'American Law 
Institutc duns la version provisoire n" 13, slIpra, note 96, comportait I'exigcncc strictc de la publicitc. 
luquellc gUi'antissait de fallon cfficucc lu valeur fondamentnle qu'cst J'intimitc. 



privee l23 • II importe de mieux protegeI' I'intimite de In vie privee. Seule la fomentation 
de la haine «en public» dans un el1droit public devrait etre incriminee l24 • 

L'element moral est vague. Rappelons que Ie juge Martin, de la Cour d'appel, a 
declare en obiter dans l'affaire Bllzzcmga que I'insouciance semblait etre un element 
constitutif de cette infnlCtionI2~. En revanche, la Commission a soutenu qu'en matiere de 
responsabilite secondaire, I'element moral de I 'infraction devrait consister exclusivement 
dans 1'intention ou dans te desseil1 et non dans l'insoucianceI26. En accord avec cette 
derniere opinion, nuus estimons que I'element moral du crime de fomentation de la haine 
dans un endroit public devrait etre limite a I'intention ou au dessein. 

La difficulte principa\e consiste a determiner avec suffisamment de certitude dans 
quels cas un ornteul' pourrait etre non seulement reduit au silence mais !lussi etre expose 
a des poursuites parce que I'auditoire, qui ne partage pas son avis, n'aura pns pu se 
contenir. Dans quellc mesU1'C faut~il punir une personne parce que les autres accueillent 
avec hostilite scs opinions? En precisant qu' iI s' agit de la fomentation pubJique et vol on
taire de la hnine dans un endroit public qui est susceptible d'entrainer des atteintes a 
\'integritc physique des personnes ou des dommages a des biens, nous estimons que ce 
genre de situation ne se presentera pas souvcnt. Si tel etait nealll110ins Ie cas, il serait 
justifie de puni!' Ie fomentateur de haine compte tenu de In situation dangereuse qu' it 
contribuerait a creel'. 

La dcuxietne infraction prevue au Code que nous abol'dcrons cst la fomcntation 
volontairc dc la ltainc. De tOllS Ics crimes actuels I'clatifs a la fomentation de la haine, 

L23. Pendant Les deliberations du C'olllitc permanent de La justice el des question5 juridiqucs de La Chumbre 
des cOll1munes sur la legisllltion proposce ell muticre de propagunde huineuse, un mel1lbre du comite, 
M. Hogarth, II soutenu que si In huine ctai! exprill1ce duns un endroi( public mais dans une conversution 
privcc, celie expression ne dcvruit pas etre incrimince. I.e l1linistre de la Justice, John Turner a alors 
declare cc qui suit: 

Le fondcl1lcnt de I'offensc cst I'incitation qui entraiuc une violation de In puix ... II pourrait urriver 
que In violation de In paix provienne d 'une conversation privee dnns un endrolt public et que ce soit 
111 Ie fondclllent de I'offense ... Que I'incitation commence ou non au cours d'une conversation privce, 
ou 11 In suite d'une dccluration fnite sur unc place publique, In chose est secondaire. Mnis sl elle se 
ucveloppe en une situation susceptible u'cntruiner une violution uc In paix, u ce moment-!u, il y a 
delit u notre sens (Canada, Chambre des communcs, ('omite perm,lI1ent ue la justice ct des questions 
juridiques. 24 fCvricr 1970, fasc. 10, p. 63-(5). 

L24. Si celle proposition ctnit acccptce, I'incitation 11 la haine exprimcc duns une conversation privcc OU par 
tout lIutre moyen de eonlll1ullicution privtl dans un endroit public (par cxemple, un cufe) lie scmit pas 
visee par I'infrnction. ("cst un principe qui be defend. Sur Ie plnn pratique, il cst peu probable qn'une 
conversation privce soit susceptible u'entmincr une violation dc la paix. Mttis si cela ctait, Itl violation 
risque fort u'etre nttribunble au fait que d'uutres tl'lront entcndu celie conversation privtle et J'uuront 
uccueillie avec violence. line semit pus justilie dans un leI cas que ceux qui ne partugent pas I'avis de 
la personnc qui converse puissent I'exposer tl ucs poursuitcs en raison de leur propre comportement, et 
leur respolls(lOilitc devrail etre engagce paree qu'ih ont compromis I'orure public. 

125. R. v. BII::allga (IIul Durocher. supra, nole 33. p. 38l. 

126. C'mlllllission de refonne du droit du Canada, l.a respl1llsIIbilitC seml/daire : ('Oil/pI/dIe el illfracliolls 
illdwllli~'l!s [Document de travail 45J. Ottawa. eRDC. 1985, p. 32-35. 
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----------

Puisqu'il importe de lutter contre la fomentation de la haine, tous les moyens permettant 
de parvenir a cette fin doivent etre clairement vises. 

Ces crimes doivent cependant etre definis de fa90n restrictive. Ils ne doivent pas 
porter abusivertlent atteinte aux valeurs fondatnentales que sont la liberte d'expression. 
Ie respect de la verite et celui de l'intimite de la vie privee. 

Examinons d'abord I'incitation a la haine dans un endroit public lorsqu'une teUe 
incitation est susceptible d'entrainer une violation de la pail<. Cette infraction pose deux 
importants problemes. Premierement, est-eIle utile? Toutes les questions relatives it la 
violation de la paix devraient-eUes etre exclusivement resolues grace aux infractions des
tinees a proteger i'ordre public, c'est-a-dire celles qui visent a reprimer Ie fait de troubler 
la paix, les attroupements iIlegaux. ou les emeutes? Deuxiemement, si la nec.essite de 
cette incrimination est admise, devrait-elle etre definie plus precisement? 

Que c;herche-t-on 11 reprimer reellement? La violation de Ia paix ou un genre par
ticulier de fomentation de Ia haine contre tout groupe identifiable? Bien que ces deux 
elements soient presents, selon nous, Ie dernier domine. Ce crime devrait donc continuer 
de figurer parmi les infractions destinees a llltter contre la propagande haincuse. 

Cependant, cet article presente egalement des lacunes car I'eiement materiel et I'eIe
ment moral constitutifs de l'infraction ne sortt pas definis de fagan assez precise. 

L'element materiel souleve trois problemes. En premier lieu, l'auteur de I'infraction 
doit avoir «incite» a la haine. Le mot «fomertten> conviendrait mieux. Naus reviendrons 
sur cette question en examinant Ie crime de fomentation volontaire de Ia haine. 

En deuxieme lieu, I'incitation doit etre susceptible d'entrainer une «violation de la 
paix». Cette expres8ion, employee dans Ie contexte des pouvoirs d'arrestation de la police 
a deja ete critiquee par la Commission parce qu'eHe est vague l22 • Elle ne devrait plus 
etre utilisee pour definir cette infraction. Au contraire, il faut une definition plus precise 
du prejudice que I'on cherche a prevenir. A l'heure actuelle, nous estimons que la fomen
tation de la haine dans un endroit public ne devrait etre incriminee que si elle est sus
ceptible d'entrmner des atteintes a I'integrite physique des personnes ou des dommages 
a des biens. 

En troisieme lieu, bien que I'incrimination ne vise que les declarations commtlni
quees «dans un endroit public» qui sont susceptibles d'entrainer une violation de la paix, 
sur Ie plan theorique, il peut s'agir d'une declaration faite au cours d'une conversation 

122. Commission de rCforme du droit du Canada. L'arreslaJ;o/l [Document de travail 41], Ottawa. CRDC. 
1985, p. lOO·[Ol. 
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Bien que notre avis ne lie aucunement les juges, HOUS estimons qu'il faut assortir 
notre proposition de deux reserves en vue de protegeI' les groupes sexuels. En premier 
lieu, Ie fait d'inclure les grollpes sexuels n'a pas pour objet de combattre Ie mal inherent 
ala pornographie. Pour plusieurs raisons, nous estimons que la meilleure fagon d'enrayer 
Ie fie au de la pornographie est d'adopter des infractions clairement definies pour la repri
mer et non de recourir aux crimes relatifs a la propagande haineuse" 8 • Seules les mani
festations les plus virulentes de Imine contre les femmes, et incidemment contre les 
hommes, c'est-a-dire les expressions de haine repandues intentionnellement ou a dessein, 
seront ainsi prevenues. 

En second lieu, nous ne proposons pas d'inclure les groupes identifiables en raison 
de «\'orientation sexuelle» dans la categorie du «sexe». D'ail\eurs, ces groupes devraient
ils etre proteges? II faut reconnaltre que «I 'orientation sexuelle» ne figure pas au nombre 
des motifs de discrimination enumeres au paragraphe 15(1) de la Charte. Cependant, on 
peut soutenir que Ie libelle souple de cette disposition garantit contre les discriminations 
fondees sur «I 'orientation sexuelle». C'est d'ailleurs I'opinion exprimee dans Ie recent 
rapport du Comite parlementaire sur les droits a I 'egalite I19 • Mais il est encore plus impor
tant (Ie souligner que, recemment, les homoscxuels ont ete I'objet d'attaques haineuses 
conduisant a des atteintes physiques. Apres tout, Us ont egalement fait les frais de la 
politique genocide des nazis l20 • Quoi qu'il en soit, nous aimerions recevoir des commen
taires du public avant de faire une recommandation precise sur Ie sujet. 

(4) Reserves 

En un sens, les crimes relatifs a la fomentation de la haine actuellement prevus a 
I'article 281.2 SO,1t inutilement limites. Les deux dispositions repriment la «communi
catiom> de «declarations» susceptible de fomenter la haine. Bien que ces mots soient 
definis de fagon large, nous avons deja souligne qu'il n'etait pas certain qu'ils s'appli
quent a tous les moyens de communiquer la haine. Pensons a la propagande haineuse 
affichee sur un ecran d'ordinateur Oll a tcutes les formes de representation visuellel21 • 

118. Ces motifs ont ete brievement eXiJOSeS a l'annexe B du present document. 

119. Chambre des communes, Rapport du Comite parlementaire sur les droits a l'egalite, Egalite pour toilS, 
Ottawa, Approvisionnements et Servict!s, 1985, p. 33. Certains commentateurs juridiques en sont arrives 
a la me me conclusion. Voir, par exemple, J.E. Jefferson, «Gay Rights and the Charter», (1985) 43: I 
U:r. FaCility L. Rev. 70 et N. Duple, «Homosexualite et droits ilI'egalite dans les Chartes canadienne 
et quebccoise», (1984) 25 C. de D. 801. 

120. Pour un recit dechirant de In persecution des homoscxuels en Europe occidentale sous Ie regime nazi, 
voir F. Rector, Tlte Nazi Extermillatioll of HO/llosl!.~lIals, New York, Steil, et Day, 1981. Les homosexuels 
etaient identifies par Ie triangle de tissu rose qu'ils devaient porter dans les camps de concentration, et 
i1s etaient traites cruellement. Rector estime qu'au moins 500 000 homosexuels sont morts pendant 
l'extermination des Juifs (p. 116). Pourtant, it fait remarquer que ce genocide des homosexuels [TRA
DUCTION] «constituc encore, 11 toules fins utiles, un secret historique» (p. Ill). 

121. Voir la page 16 du present document de travail pour une discussion des limitations possibles de la 
definition actuelle. 
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seulement les groupes socialement importants (par exemple les groupes religieux) mais 
aussi les groupes socialement accessoires (par exemple les passionnes de I'emission 
Patl'ouille du Cosmos). El'suite, un tel elargissement limiterait de fa~on injustifiee la 
liberte d'expression. La creation d'un crime qui pourrait frapper ceux qui expriment des 
opinions contestataires et hostiles a l'egard de groupes politiqlles ou eeonomiques generait 
la discussion passionnee des questions d'interet public, gage de sante dans toute societe 
democratique. 

Par consequent, seuls devraient etre proteges les groupes socialement importants qui 
font partie integrante du tissu social canadien et sont Ie plus susceptibles d'etre atteints 
par des attaques haineuses. 

De quels groupes s'agit-il? Certains groupes ont ete victimes de propagande haineuse 
dans Ie passe, par exemple les groupes ethniques, religieux et raciau:<. D'autres pourraient 
I'etre un jour. Citons les deficients mentaux et les personnes agees. 

Malheureusement, si Ie principe semble evident, il ne suffit pas d~ creer une defi
nition souple de l'expression «groupe identifiable» conforme a ce principe car l'incri
mination deviendrait trop vague. Force nous est donc de nous en remettre a une liste de 
groupes etablie en accord avec ce principe. 

Par consequent, la question est la suivante : faut-il conserver la liste actuelle ou en 
dresser une autre? 

Une excellente fa~on de choisir les criteres de protection des groupes c~ntre les 
attaques haineuses consiste a retenir a ce titre les motifs de discrimination clairement 
reprimes par Ie droit canadien. Bien que ces criteres figurent dans divers codes des droits 
de la personne ll7 , la disposition protegeant Ie mieux contre la discrimination est Ie para
graphe 15(1) de la Charte. Bien que son libelle soit souple, ce texte garantit que tous ont 
droit a la meme protection et au meme benefice de la IQi independamment des motifs de 
discrimination enumeres et fondes sur «Ia race, I'origine nationale ou ethnique, la couleur, 
la religion, Ie sexe, I'age ou Ia deficience mentale ou physique». Si la Charte protege 
les particuliers c~ntre to ute discrimination fondee sur ces motifs precis, il est tout a fait 
logique que les groupes ainsi des ignes soient proteges par Ie droit penal 10fsqu'iIs sont 
victimes d'expressions de haine virulentes. 

De tous les criteres de differenciation proposes, Ie plus remarquable est probable
ment Ie sexe. A ce propos, on fera certainement valoir deux arguments import ants devant 
les tribunaux. On pretendra que I' elargissement de la portee de I' incrimination frappe 
d'une part la pornographie et d'autre part les attaques haineuses dirigees contre les homo
sexuels et les lesbiennes. 

117. L'annexe A du present document comporte une liste de lois canadiennes relatives aux droits et libertes 
de la personne. 
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personnes ou des biens peuvent meme en resulter. La prevention de ces atteintes justifie 
Ie recours au droit penal. 

(2) Particuliers ou groupes? 

II ne fait auclln doute que fomenter la haine envers quelqu 'un peut lui faire beaucoup 
de tort. Sa reputation pOllrrait, par exemple, etre irremediablement ternie. On peut sou
tenir que la logique exige qu'en matiere de provocation a la haine, les particuliers tout 
autant que les groupes soient proteges. En effet, on a soutenu qu 'un certain elargissement 
du cercle des personnes protegees est necessaire pour punir ceux qui contournent deli
berement les dispositions relatives a la propagande. haineuse en ne dirigeant pas leur 
hostilite contre un groupe tout entierll5 • 

En depit de sa puissance, nous rejetons cet argument pour trois raisons. En premier 
lieu, I'atteinte a la societe est moins importante dans Ie cas d'une attaque dirigee contre 
llne personne designee que contre un groupe. En deuxieme lieu, la responsabilite penale 
de I' auteur d'l.Ine telle attaque joue lorsque I' attaque, en apparence dirigee contre un sous
groupe, vise en realite Ie groupe lui-meme"6 • En troisieme lieu, la victime d'une attaque 
haineuse visant a porter atteinte a sa reputation dispose d'un recours civil utile, a savoir 
la poursuite en diffamation, ce qui n'est pas Ie cas lorsque I'attaque est lancee contre un 
groupe. C'est pourquoi, en conformite avec Ie principe fondamental de la moderation, il 
convicnt de continuer de limiter aux seuls groupes identifiables la protection prevue. 

(3) La selection des groupes 

On s'attend a ce que dans un code appuye sur des principes, Ie choix des groupes 
a proteger se fasse sur Ia meme base et a co qu' i1s ne soient pas designes selon les besoin, I. 

Evidemment, on ne veut pas proteger tous Ies groupes identifiables, et cela, pour 
deux raisons. D'abord, I'infraction ainsi creee serait necessuirement vague. Le nombre 
de groupes dans toute societe est infini. L'expression «groupe identifiable» viserait non 

115. Voir, par exemple, la declaration faite par I'honorable Roy McMurtry, proeureur general de l'Ontario, 
devant Ie Comite special sur les minorites visibles dans la societe canadienne Ie 20 octobre 1983. II 
soutient 11 la page 11 que des commentuires ViSllOt uniquement une certaine partie d'un groupe religieux 
ou racial ne semient pas incrimines me me s'ils tendent 11 susciter de la haine contre Ie groupe tout entier, 
par exemple Ie mot «sioniste». On fait allusion 11 eet argument dans Ie rapport L' ega/itt! {'a pressel. 
supra. note 67, p. 77. 

116. L'egalile fa pressel, supra, note 67, p. 77 : 

Le Comite n'estime pas necessaire de modifier Ie Code crimi/lel pour tenir compte de ce probleme. 
Cc genre de materiel releve du droit penal du fait qu'it souille la reputation d'un groupe identifiable 
et non parce qu'it s'attaquc 1\ tous les membres de ee groupe. Meme si cette propagande haineuse 
vise 11 ne carieaturer qu'un element d'un groupe racial, elle devl'nit malgre tout etre pas sible de pour
suites aux termes des dispositions actuelles du Code crimi/lel, dans les circonstanees appropriees. 
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En revanche, l'article 177 est-il utile pour intenter des poursuites contre les per
sonnes comme Zundel? 

Certainement pas. II ne convient pas d'employer l'article 177 a cette fin, et cela 
pour deux raisons. En premier lieu, les denegations des persecutions subies par les Juifs 
pendant la Deuxieme Guerre mondiale devraient etre traitees comme une forme de pro
pagande haineuse, ce qu'elles sont d'ailleurs. En deuxieme lieu, par principe, si Ie Par
lement veut que la fomentation de la haine soit reprimee d'une certaine fagon et s'il cree 
a cette fin des garanties telles que I' exigence de I' obtention du consentement du procureur 
general en vue d'eviter une application abusive du droit penal, un poursuivant prive ne 
devrait pas pouvoir contourner ces garanties en invoquant d'autres infractions. 

Par cons~quent, nous recommandons que Particle 177 soit aboli et que, si la neces
site d'un crime reprimant Ie fait d'alarmer Ie public est etablie, il so it defini de telle 
maniere que jamais il ne puisse servir a poursuivre les marchands de haine. 

C. La fomentation de la haine 

Contrairement a I 'encouragement au genocide et a la diffusion de fausses nouvelles, 
les crimes relatifs a la fomentation de la haine soulevent d'importants problemes. Les 
crimes relatifs a Ia fomentation de Ia haine mentionnes ici sont les deux infractions creees 
par I'actueI article 281.2 du Code: soit I'incitation a la haine contre un groupe identifiable 
lorsqu'une telle incitation est susceptible d'entrainer une violation de la paix, et la fomen
tation volontaire de la haine contre un groupe identifiable. 

Ces crimes reIatifs a la fomentation de la haine soulevent quatre questions impor
tantes. Ces expressions de haine causent-elles des atteintes assez graves pour justifier 
leur repression penale? La necessite de creer ces infractions etant posee, doivent-elles 
proteger les particuliers aussi bien que les groupes? Quels groupes peuvent invoquer ces 
incriminations? De quelles reserves faut-ilies assortir? 

(1) Le prejudice vise 

L'atteinte dont il s'agit etant intimement liee a la huine, il est imperatif de bien saisir 
la signification de ce dernier mot. Com me no us I'avons deja fait remarquer, Ie Code n'a 
pas defini Ie mot «haine». Toutefois, il ne s'agit pas'd'une lacune de la loi cal' ce mot 
est employe dans son sens ordinaire. It n'est pas simpiement question d'une aversion 
passive. Selon Ie Shorter O>..jord Dictionary, la haine est caracterisee par line [TRADUC
TION] (aversion active, une horreur, lin sentiment hostile, une disposition inamicale, une 
It,aiveillance». Le Petit Robert definit la haine com me un «sentiment violent qui pousse 
a vouloir du mal a [quelqu 'un] et a se rejollir dll mal qui Illi arrive». Donc, la haine est 
lin sentiment hostile. 

II est evidemment antisocial de susciter des sentiments hostiles. Cela a pOllr effet 
d'attiser la haine parmi les groupes sociaux. Des actes de violence diriges contre des 
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B. La diffusion de fausses nouvelles 

Si I'encouragement au genocide est Ie plus nocif des crimes relatifs a la propagande 
hainellse, la diffusion de f~ll1sses nouvelles est certainement Ie plus inoffensif. 
L'article 177 frappe ceux qui volontairement pubJient une declaration, une histoire ou 
une nouvelle qu'ils savent fausse et qui cause, ou est de nature a causer, une atteinte ou 
du tort a quelque interet public. 

En principe, iI est tout a fait legitime que Ie droit penal reprime une conduite qui 
alm'me Ie public. Supposons que quelqu 'un diffuse une nouvelle fausse selon laquelle un 
missile nucleaire se dirige vers Ottawa. On peut facilement imaginer la crainte et la 
panique qui envahiraient Ja coJlectivite a cette annonce. Une teUe conduite menace a ce 
point I'ordre public qu'elle devrait etre incriminee. Mais s'il faut l'incriminer, l'artic1e 
177 est-i1 Ie bon outil? 

A notre avis, iI faut n!pondre par la negative. L'article 177 comporte deux lacunes 
importantes : it est anachronique et SOn expression est trap large. 

Son anachronisme ne fait pas de doute. L'infraction decoule en effet de I'infraction 
quasi seditieuse De Seal/claUs Magnatum introduite pour la premiere fois dans les recueils 
de textes legislatifs anglais en 1275. Cette infraction avait ete creee en vue de proteger 
les grands seigneurs du royaume contre les chansonniers diffamateurs 112 , Depuis, cette 
infraction est devenue celie que I'on conna'it aujourd'hui. 

L'article 177 est trop large parce qu'i1 est trop vague, et il est trop vague parce qu'il 
frappe toute declaration que ceLui qui la pub lie sait fausse si eUe est de nature a causer 
«du tort a quelgue interet public». Mais qU'entend-on par I'expression «du tort a quelque 
interet public»" Bien que cette expression semble viser seulement une concluite nuisible, 
les apparences sont trompe uses . A I' exception de I' affaire Zundel, les pOUl'suites intentees 
en vertu de cet article semblent malheureusement injustifiees. II suffit de citeI' par exemple 
la condamnation d'un proprietaire de magasin en colere qui avait declare gu'on ne voulait 
pas d'Americains au Canada1l3 , la condamnation en p-remiere instance (cassee en appel) 
d'un journal underground qui avait publie une nouvelle fausse selon laquelle Ie maire de 
Montreal avait ete tue par un hippie drogue l14 • 

112. Veeder dans «The History and Theory of the Law of Defam/ltion», (l903) 3 COIIIIII. L. Rev. 546, p. 554 
declare ce qui suit 11 propos des textes legislatifs creant I'infraction De Seal/dalis Maglll/11I1Il : 

ITRADUCTION) 
Nous savons d'uprcs leur contexte et I'histoire que leur adoption cst directement lice aU langage 
ordinaire el a In simplicite des chants rimes des Lollnrds qui sont fort connus 11 I'cpoque de la revolte 
des paysans. Les chansons politiques du temps des Plantagenet faisnient entendre la voix du peuple 
dans les affaires pUbliques. En effet. pendant des siccles, les poctes lyiiques ont etc les seuls porte
parole du peuple duns les affaires politiques. 

113. R. v. Hoaglill, (1907) 12 C.C.C. 226 (C.S. r.N.-O.). 

114. R. v. Kirby, (1970) 1 C.C.C. (2ci) 286 (C.A. Que.). 
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Contrairement au crime de genocide, Ie crime qui consiste a encourager ou a fomen
ter Ie genocide est c\airement un crime de fomentation de la haine. Le Comite Cohen a 
vu juste en persuadant Ie Parlement d'incriminer cette activite. Toutefois, Ja definition 
actuelle de ce crime souteve deux interrogations. En premiel' lieu, la definition de I'ex
pression «groupe identifiable» est-elle trop etroite? En deuxieme lieu, la definition de 
I'acte du «genocide» devrait-elle etre elargie en conformite avec la definition donnee dans 
la Convention pOllr la prevention et la repression du crime de genocide? 

En ce qui concerne la premiere question, nous recommandons ci-dessous que la 
definition de I'expression «groupe identifiable» soit elargie pour viser les autres crimes 
relatifs a la fomentation de la haine. Par consequent, il y a deux solutions pos~ibles : soit 
limiter Ia definition de I 'expression «groupe identifiable» aux groupes actuellement pro
teges, ou elargir la definition de maniere it inclure les groupes devant etre proteges par 
les autres crimes relatifs a la fomentation de la haine prevus par notre droit penal. Par 
souci de coherence, ces crimes devraient proteger les memes groupes. Nous recomman
dons donc l'adoption de la deuxieme solution. 

Pour ce qui est de la seconde question, elargir Ia definition actuelle du mot «geno
cide» de maniere a s'harmoniser avec la definition donnee a ce terme par la Convention 
pOllr la preventioll et fa repression dl/ crime de genocide protegerait des membres du 
groupe contre les atleintes graves a I' integrite physique ou mentale, les mesures visant a 
en traver les naissances au sein du groupe et Ie transfert force d'enfants du groupe a un 
autre groupe. Pendant les consultations, des participants ont exprime leur inquietude au 
sujet d'une telle extension. Elle serait trop vague et risquerait de gener la Iiberte d'ex
pression. Ainsi, les defenseurs de l' avortement ou de la sterilisation therapeutique seraient
Us menaces etant donne que l'infraction proposee protegerait des groupes identifiables 
en fonction du genre, de J'age Oll des deficiences mentales ou physiques? Naus convenons 
qu'it faudrait definir clairement ce crime pour eviter de telles incertitudes. Nous recom
mandons done que la dMinition actuelle du mot «genocide» soit conserv&c. 

En fait, la definition actuelle du crime d'encouragement au genocide devrait en 
substance demeurer inchangee. Cependant, une modification s'impose : Ie mot «conseille» 
devrait etre ajoute it l'expression «preconise ou fomente». Nous recommandons cette 
modification pour deux raisons. En premier lieu, elle permet de faire en sorte que I'in
crimination frappe c1air(:ment ceux qui encouragent sur Ie plan conceptuel Ie genocide 
ainsi que ceux qui consleillent avec plus de vigueur encore aux gens de commettre un 
genocide. En deuxieme lieu, Ie Iibelle de I'incrimination est harmonise, sur un point 
connexe, avec Ie nouveau code actuellement en coms de redaction a la Commission, 
puisque les actes tendan:t a la commission d'un crime seront egalement definis a I'aide 
du 1110t «conseillc». 

Faut-il conserver en matiere d'encouragement au genocide I'exigence de I'obtention 
du consentcment du procureur general pour intenter une poursuite? Cette question sera 
examinee ci-dl~ssous avelc Ie crime de fomentation volontaire de la haine. Par souci de 
coherence, la recommandation que nous faisons a ce chapitre s'appJique egalement au 
crime rlont it est question ici. 
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l'entente en vue de commettre Ie genocide. Si Ie genocide avait ete incrimine par notre 
droit penal, les dispositions du Code sanctionnant les conseils et I'incitation auraient 
reprimc !'incitation au genocide. Cependant, Ie Comite Cohen a estime plutot que I'acte 
de genocide etait reprime de fa~on satisfaisante par les crimes existants (par exemple Ie 
meurtre, Ie.s voies de fait), et il a propose uniquement l'adoption d'un crime d'encou
ragement au genocide ou de fomentation du genocide en vue de combler la Incune pergue 
dans Ia 10i lO9 • Par Ia suite, d'autres ont soutenu que I'incitation ~t commettre Ie meurtre 
ne viserait probablement pns l'incitation au genocide parce que Ie meurtre concerne l'eIi
mination d'individus particuliers et non pas la destruction d'un groupellO • C'est ce qui 
explique que l'encouragement au genocide ou la fomentation du genocide est un crime 
prevu a I 'article 281.1 du Code, alors que ceux qui tuetH la victime d'un genocide semient 
accuses de meurtre. 

La Commission devrait-elle recommander dans Ie present document la creation d'un 
crime de genocide tel qu'i! est dMini par In Convention pOl/r /a prevention et /(/ repression 
dll crime de genocide? 

Le genocide qui impJique la destntction n~elle d'un groupe, en tout Oll en partie, 
est distinct sur Ie plan conceptuel des crimes d'incitation a la haine ou de fomentation 
de la haine. Le genocide est d'ordinaire lin acte d'une e;<treme violence physique, c'est 
lin meurtre. En revanche, leis crimes relatifs a la fomentation de la haine c;omportent 
I'emploi de mots Oll d'imag<!s qui, en mettant les choses au pire, comportent un risque 
de violence physique. Par con5cquent, Ie crime de genocide pourrait tres bien etre traite 
de fa~0n differente. Par exemple. s'it etait decide d'inserer dans notre nouveau code un 
crime de genocide, on pourr-ait soutenir avec vigueur qu'it devrait etre d'application uni
verselle comme la piraterie lil • Tout compte fait, la Commission estime que la decision 
de creer ou de ne pas creer un crime de genocide ne devrait pas etre prise dans Ie present 
document mnis etre reportee pour examen futuro 

109. Comite Cohen, supra, note lQ, p. 64 : 

Cepcndant. vu que In loi canudilinnc a interdit (L1!ja la plupart des aspects imporlunts du genocide, 
soit I'homicide oU Ie mcurtre, ... nous estimons preferablc que la loi canadienne que nous recom· 
mundons. comme symbole de I'adhesion de notre pays aux droits cnonces dans In convention. ne 
conceme que Ie fuit de "preconiser ou encourager Ie genocide», actes qui ne sont pas formcllement 
interdits, nctuellement, par Ie Code ('rimille/. 

110. C'est ce qu'a exprime l.A. SeoUin, directcur de la section de droit penal du ministere de la Justice, 
pendant les deliberations du Co mite des affaires juridiques et cOllstitutionnelles du Senat au sujct du 
projet de loi S·21, projet de loi du Senut portant sur la propagande haineuse : 

Je suis d'uvis qu'iI n'y a uctuellement aucun delit mentionne au Code pella/ en vertu duquel, cn qualite 
de procureur, je pourrais fonnder une accusation valable. En ce qui a tmit a un individu ou i\ une 
personne identiliable, iI se peut qu' il y ait incitation ou conspiration ct une accusation pourrait etre 
portee. 11 n 'y n pas de delit punissable dans Ie fait de precher ou d'encourugcr Ie genocidc (Delibe
rations du Comite des nffnires juridiqucs et constitutionnelles du Senat, Sell/e et IIlIiqlle Seill/Ce Sill' /e 
Bill S·21 , jeudi 13 fevrier 1969, fase. l, p. II). 

III. Par exemple, It' document de travail 37 intitule La jllriciictioll extraterritoria/e. Ottawa. Approvision· 
nemcnts et Services, 1984, examine Ic crime de genocide au chnpitre consncre aux inFractions commises 
11 I'exterieur du Canada. 
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societe. Comme I'a fait remarquer Thomas Berger, [TRADUCTION] «dans un sens, la 
Iiberte de parole est la vocation de l'homme, la conditiop premiere de toutes les autres 
libertes lll7». 

Neanmoins, meme Ia Iiberte d'expression n'est pas absolue. Ainsi, c'est ajuste titre 
que notre droit penal incrimine Ie fait de conseiller a autrui de commetlre un crime, Ie 
pat jure, I' outrage au tribunal et la fraude par supercherie. Comme I' a fait observer Oliver 
Wendell Holmes, [TRADUCTION] «meme si la Iiberte de pato\e fait I'objet de Ia protection 
Ia plus stricte, I'homme qui provoque une panique dans une sall.e de spectacle en criant 
au feu sanS raison ne pourra point l'invoquer1oB». 

En revanche, Ie legislateur a refuse de reprimer des expressions qui, bien qu'offen
santes, ne causent pas de prejudice grave. Par exempIe, toute injure ou insulte vulgaire 
ne constiLue pas un crime. Les crimes qui repriment les insultes definissent plutot de 
fagon restrictive Ie lieu ou la personne (Ie fait de troubler la paix dans ou pres d'un 
endroit public) ou Ie type d'outrage au tribunal appele affront a la dignit6 de la cour. Une 
seule exception a signaler: I' actuellibelle diffamatoire qui vise toute matiere publiee de 
nature a nuire a la reputation de quelqu'un. A I'origine, ce crime etait fonde sur la 
croyance que Ie Iibelle risquait de troubler la paix. Ce raisonnement est aujourd'hui 
depasse. C'est I'une des raisons pour lesquelles nous en avons recommande l'abolition. 

Le principe general sous-tendant les crimes qui Iimitent la Iiberte d'expression semble 
en fait etre Ie suivant : it convient d'interdire certains mots seulement lorsqu'i!s provo
quent ou risquent de provoquer des prejudices graves, tels les atteintes a I'integrite phy
sique d'une personne (par exemple I'incitation au meurtre), Ie tort cause a une institution 
importante (par exemple Ie parjure ou I'outrage au tribunal qui prejudicie au systeme de 
justice penale) et la perte de biens (par exemple la fraude). 

Les crimes relatifs a la propagande haineuse prevus par notre droit penal reposent
i1s sur ce principe general? POllr repondre a cette question il faut examiner trois types 
de crimes : les crimes relatifs au genocide, les crimes relatifs a la fomentation de la haine 
et Ie crime de diffusion de fallsses nouvelles. 

A. Le genocide 

Le genocide est lin acte si odieux que les Nations Unies ont adopte la Convelltioll 
pOllr fa preventioll et fa repression dll crime de gellocide. Le Canada a ratifie cetle 
convention. CeIle-ci divise Ie crime de genocide en deux parties. D'abord, il y a {'acte, 
Ie genocide lui-meme. Ensuite, i1 y ales moyens tendant a la commission de I'acte de 
genocide, c'est-a-dire la tentative de genocide, I'incitation a commettre Ie genocide et 

107. T. Berger, Fragile Freedoms, Toronto, Clarke, Irwin, 19SI, p. 134. 

LOS. Schenck v. Uniled SillIes, 249 U.S. 47 (1919), p. 52. 
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D'autre part, depuis leur creation, ccs crimes ont ete qualifies par certains defenseufs 
des libertes publiques de l11esures retrogrades et injustifiablcs dans une societe denlOCra
tique, 

Ces crimes sont-ils necessaires? En d'autres terl11es, si les crimes relatil's 1\ la pro
pagande haineuse n'existaient pas, faudrait-il les creer? 

Aucune activite ne do it etre declaree criminelle sans motif legitime car la creation 
d'un crime implique repression et punition. eol11me I'a fait observer Jeremy Bentham 
[TRADUCTION] «toute peine est un mal: toute peine est l11auvaise en elle-memeI05», La 
punition fait souffrir la pcrsonne qui la subit, clle prive de liberte chacun des membres 
de la societe et cOllte cher aux contdbuables, D'ol! la necessite d'une justification du 
recours au droit penal par ceux qui cherchcnt 1\ s'en servir, 

Cependa!'t, une justification particuliere est indispensable 10rsqu'iI s'agit des crimes 
relatifs 1\ la propagande haineuse. Interdire let fomentation de la haine est incompatible 
avec la liberte d'expression ,06 qui est peut-etre la valeur la plus fondamentale de notre 

105, J. Bcntham, All IlItl'odl/ctioll 10 the Prillciples of Morals ami Legislatioll, Oxford, Clarcndon Prcss, 
1879, p, 170, 

106, Recemmcnt, certains orll prck.,;ill 4l )e "expression dc Imine contre un groupe identifiable ne releve pas 
du domaine de la liberte d'expression protegee par I'alinea 2b) dt! la Charte. Personne, en droit cunndien, 
n'a mieux precise celie idee que Ie jllge Quigley duns I'urfaire R. v, Keegstra, supra, note 37, p. 268. 
Des Ie debut du jugement, il decide cc qui suit: 

[TRADUCTION] 
L'exprcssion «libcrte d'expression» cmployee 11 I'ulinca 2b) de In Charte ne signific pas unc liberte 
absoluc penncttant I'excrcicc sans reserve d'un droit de parole ou d'expression. Plus prcciscmcnt, jc 
sllis d'avis quc Ie paragrnphe 281.2(2) du Code ("I'illlilll'l nc porte pas uttcintc a III Iiberte d'exprcssion 
gamntie par I'alinca 211) de la Charte. 

Si, au depart, la romentation dc la haine contre un groupe non identifiable n'cst pas du domainc dc la 
«liberte d'cxprcssion», iI est inutile de sc dcmandcr, en invoquant I'article I de la Churte, si Ics crimes 
relatifs 11 la propagande hnineuse constitucnt unc Iimitc raisonnable des droits ct libcrtcs garnntis par cc 
tcxtc rondamental et dont la justification puisse sc dcmontrer. 

En toUlc dclcrence, nous nc partageons pus ce point dc vuc, La liberte d'expression n'est pas dcfinie 
de fn<;on restrictivc par I'ulincu 2b) dc la Charte. Par consequcnt, cette disposition devrait viscr tous les 
gcnres d'cxprcssion, y compris les expressions publiqucs ou privecs, cclles qui sont dcs maniFestations 
de raison ou de passion (l'amour aussi bien quc la Imine), cclles qui aident et cellcs qui font du tort. 
Soutcnir quc certaines expressions ne sont pas protegees par I'ulinen 2b) dc la Charte qui gnrantit la 
libcrtc d'cxpression, pourruit aboutir 11 un r~gime disparate denuc de logique et de principe dnns Icqucl 
semicnt prevus dirfcrcnts dcgres de protection pour difrerenlcs sorles dc discours. Commcnt Ics tribunaux 
nrriveronl-i1s 11 ctablir la distinction entre Ics expressions qui nc sont pas du domuinc protege de In liberte 
d'expression et cclles qui Ie sont muis pcuvent etre restreintes par application de la clause limitative dc 
j'urticle I de la Charte? Ne tentera-t-on pas de contourner Ie critcrc etnbli par In clausc limitative de 
I'article I en decidant que I'expression n'cst pas protegec par I'alincu 2b)7 

Enfin, celie fac;on d'aborder Ie problcl11e i!st inutilc. Si In Cour supreme des Etats-Unis a ndoptc cctte 
solution (par exemplc, en ce qui concernc la propagande haineuse dans Ie jugcmcnt Beal/harnais v, 
IlIil/ois, sl/pra, note 92, affaire que I'on peut aujourd'hui qualifier de dcpassee), c'cst par nccessite car 
iI n 'y a pas de clausc limitative dans Ic Bill of Rights umericain. Or, I'article I dc In Chartc perl11ct que 
les droits et libertes gllmntis par ellc, y compris In libcrte d'expression, soient restreints duns des lil11ites 
raisonnables ct dont la justification pllisse se dcmontrcr. Par consequent, il cst inutile d'invoqllcr I'ar
gUl11ent qui veut quc toules les expressions nc rclevent pas du domuinc de lu «libertc d'cxpressioll» 
garantie par la Constitution. 
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qu'i1 incombe a l'inculpe d'invoquer les moyens de defense prcvus dans ce paragraphe98 • 

Le Comite special sur la haine raciale et religieuse99 de I' Association du Barreau canadien 
a avance deux arguments contraires aux conclusions du rapport sur I 'egalite. Premiere
ment, il ctajt d'avis que la necessite d'ohtenir au prealable Ie consentement du procureur 
general de la province pouvait prevenir les poursuites futiles. Deuxiemement, il etait 
d'avis d'abolir deux des moyens de defense prevus au paragraphe 281.2(2), soit I'opinion 
exprimee de bonn'! foi Slll' un sujet religieux et la croyance fondee sur des motifs rai
sonnables que les declarations etaient vraies si elles se rapportaient a une question d'in
teret public dont I'examen eta it fait dans I'interet du public ll)(). Le Co mite Fraser d'etude 
de la pornographie et de la prostitution lOI a egalement recommancie que soient elimines 
Ie terme «volontairement» ainsi que la necessite d'obtenir Ie consentement du procureur 
general. Mais contrairement aux autres rapports, il preconisait I 'elargissement de la dUi
nition du terme «groupe identifiable» de maniere it com prendre Ie sexe, I' age, ou les 
deficiences mentales ou physiques, clu moins aux fins de I'application de l'article 281.2 
du COde102. 

Certes, ces lois et ces propositions de reforme sont pour nous d'une certaine utilite, 
mais elles ne prennent pas suffisamment en consideration Ie principe fondamental de la 
moderulion qui doit impregner notre droit penal. Ce principe a etc enonce dans notre 
rapport intitulc N(,fre droit pella/ IO) et a ensuite etc repris par Ie gouvernement federal 
dans son document intitulc Le Droit pellal dal/s /a societe cal/adiel/lle lO4 • II est manifeste 
que ce principe doit nous guider 10rsqu'i1 s'agit de trucer les Iimites approprh~es des 
crimes consistant a fomenter In haine. 

II. Liberte d'expression vs libertc de provoquer la haine : 
L' equilibre 

Bien qu'its soient recents. les crimes relatifs a la propagancle haineuse soulevent 
toujours certaines difficultes. D'une part. ils ont etc si bien acceptes en general par Ie 
public canadien qu'en fait, des recents rapports publics en recommandent I'extension. 

98. Id .• p. 76·77, 

99. Association du Barreau canadien. Comite special sur In haine raciale et rcligieuse. Hatred and the 
Law (l984). 

100. Id .• p. 13-14. 

101. Co mite Fraser. supra. note 56. 

102. Id .• p. 341-347. 

103. Commission de rerorme du droit du Canada. Notre droit pellal [Rapport 3J, Ottawa. Approvisionnemcnts 
et Services. 1976. 

104. Gouvememcnt du Canada. Le Droit pellal dans la societe cClIIadiel//lc, Ottawa. 1982. 
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(b) Les propositions de I'f!j'orllle 

L'American Law Institute a propose, provisoiremenl, Ie texte d'incriminalion qui 
suit pour lit propagande haineuse : 

[TRAl>U('TION) 
Est coupab\e d'un delit quiconquc, dans Ie dessein de fomenter III hlline contl'e [une persol1ne 
ou conlrelllll groupe weial, national au religieux, au de faire des menaces, pUbliquement 

a) dissel1line un l1lensonge dcsobligeflnt, eonnaisSllnt la faussete de I 'affirmation; 

b) suggcre, recommande, justifie une action concertee illegale, ou y pnrtieipe; 

c) pronol1ce des paroles, fait un geste ou fait une demonstration indecents au injurieux; 

el) participe a une manifestation, a un defile au a une reunion vetu c!'un deguisement 
ou en vue d'nccomplir un acte menac;ant. . 

Dans Ie present articlc, faire des menaces s'erltend d'amener une personne a craindre pour Ja 
seclIrite de sa personne, de ses biens, de ses affaircs ou de ses droits eivils. L'action dont it 
est question nux nlineaG a), b) et c) cst pullliqlle si elle est accomplie au moyen de In radio, 
de la television, d'un journal, d'une revue, d'un prospectus, ou d'un autre procede de repro
duction, au moyen d'amplificateurs de grande puissance, au moyen d'une exposition au d'une 
representation ouverte au grand public ou a une fraction importante du public, Oll si elle cst 
destinec a etre entcndue au vue par taus Jes passants duns un lieu pUblic. Une action dccrite 
It 1'ulinea d) cst publique si elle ~e dcroule dans un lieu public ou dans un lieu prive expose 
a la vue elu public%. 

Les clements constitutifs de I'infraction proposce incluaient donc Ie dessein de 
fomenter la haine ainsi qu'un caractere public rigoureusement defini, outre Ie moyen de 
defense de la verite des declarations. Pourtanl, l'American Law Institute s'interrogeait 
sur I'utilite d'une infraction de libelle dirige contre un groupement. De fait, cet article 
n'a pas etc incorpore dans Ie Proposed Official Draft of the Model Pellal Code. 

C. Autres propositions de reforme des dispositions canadiennes 
relatives a la propagande haineuse 

Dans son rapport intitule L' egalite r(l presse!1J1, Ie Comite special sur les minorites 
visibles a propose une reforme a trois volets : retirer Ie terme «volontairement» du 
paragraphe 281.2(2) de sorte qu'i1 ne so it plus necessaire de prouver que I'inculpe avait 
I'intention de fomenter la haine; supprimer la necessite d'obtenir Ie consentement du 
procureur general pour engager des poursuites en vertu du paragraphe 282.2(2); preciser 

96. The American Law Institute, Model I'l'/1lI1 Loc/e, version provisoirc n" 13. Philadelphic. ALI. 1961. 
article 250.7, p. 41·42. 

97. L'egalite ra presse!, supra, note 67. 
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sonne en vertu des dispositions de l'nrticle 224n dulllillois Crimil/al Code. Aux termes 
de ce texte, constitue Ull crime le fait de mOlltrer dans Ull lieu public une publication qui 
[TRADUCTION] «represente comme deprave, criminel, intemperant ou debauche un groupe 
de citoyens, sc differenciant par In race, In couieur, in croyance ou [a religion» si celle
d «expose les citoycns 1\ raison de leur race, cOlllclll, croyance Oll religion au mepris, 1\ 
la derision ou 1\ I'opprobre, OU engendre une violation de la paix ou des emelltes ... 91», 

A l'appui de sa conclusion selon laquelle cctte legislation etait valide, la COll!' a affirmc 
que les libelles n'ctaient pas vises par la garantie constihltionnelle de la libertc d'ex
pression. 

Dans I' arret Garrison v. Louisiana'J4, la Cour supreme a cependant decide que cer
tains libelles incrimines par Ie droit penal de I'Btat ctaient assujettis 1\ la garantie consti· 
tutionnelle de la liberte de parole. Par voie de consequence, la valeur de l'U1Tet Beau
/Ulmais au regard des rcgles actuelles du droit penal a etc serieusement ebranlee. Au 
sujel des Iibelles diriges cootre un groupe de personnes qui sont sanctionnes parle droit 
penal des Btats, un auteur U1mSricain soutenait recenunent ce qui suit: 

[TRADlKI'(ON I 
On ne trouve presque plus de rcgles relntives ilia diffamation dans les codes pennux mouemes, 
MCl1le duns les cas oit elles existent et sont constitutionllellcs, auclIn libclle uirige contre un 
groupe nc peut fuire I'objet de poursuites a moins de prescnter un «danger tnunifeste et imme
diat» de violence. De tOllte evidence, si tant est que Ja diffamation dirigce contre Ull groll
pement puisse faire I'objet de poursuites crimine\les. celles-ci seront lilllitces a des situations 
Ires pl'cci~es'''. 

Pour des conllllentaires sur Ie libclle dirigc contre des groupcrIlents nux fltnts-Unis, voir L.P. Beth, «Group 
Libel nnd Free Speech», (1955) 39 Mimi. I .. Rei'. 167; J. Tnncnhaus, «Group Libel», (1950) 35 Cornell 
I .. Q. 261; Kelly, SII)1I'Il, note 3; uGroup Libel Lnws: Abortive Efforts to Combat Hute Propagumhl», 
(1952) 61 1'(/11' L.J, 252; «SUltutory Prohibition of Group Defamntiotl», (\947) 47 Coh/lll. L, Rei'. 595; 
«Developments in the Luw of Defamation», (1956) 69 flam L. Rei, 875; J.J. Brown ct C,L. Stern, 
«Group Defamntion in the U.S.A.», (1964) 13 C/el·.-Mar. L, Rt"'. 7; «Ruee DefalUution and the First 
Amendment», SlIpl'a, note 5, «Group Libel and Criminal Libel», (1952) 1 lltyJl/lo L. Rei'. 258; J. Pem
berton, «Can the Law Provide a Remedy for Race Defamation in the United Stutes'!», (1968) 14 N. Y.L.": 
33; «Supreme Court, 1951 Tern!», (1952) 66 flan·. L. Re\,. 112-114; H. Arkes, «Civility and the Res
triction of Speech: Rediscovering the Denllllation of Groups», {I974) Slip. Ct. Rei'. 281; «Group Vilifi· 
cation Reconsidered», (1979·80) 89 Yale L.J. 308. 

93. Ill. Rev. Stul.. chap. 38. ur\. .t71 (l9.t9) (ubrog.c Cll 19(1). L'asscmblcc lcg.islMive de l'lllinois \I revise 
III loi relative 1I11X Iibclles dirigcs cllntre lin groupe de pcrsonnes. Voici Ie nouveau texte : 

[TRAt>UC'TtON I 
(/) commct unc difflllllation criminclle quiconquc, avcc I'intention dc diff~l1l'lcr unc pcrsonnc, vivlInle 
011 dccedce, cOlllmunique par quelque moyen qlle ce soit 11 une pcrsonne une mUlierc susceptible de 
provllqucr une violation dc lu puix. III, AIIII. Sill!., chup. 38. urt. 27-1 (Smith-Hurd. 19(9). 

94. Garrisoll v. l.ollisiclllil. 379 U.S. 64 (1964). 

95. H.T. MarcllS. (,Group Defamatiml and Individual Actiolls: A New Look at an Old Rule,), (1983) 71 Calif. 
L. ReI', 1547. 
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non seulem(~nt contre des membres du mouvement national-socialiste, mais egalement 
contre des partisans du Black Power accuses d'avoir fomente la haine contre les blancs 
en proferant certaines paroles88 • Par l'adjonction d'un nouvel article 5A au Public Order 
Act 1936, II~ Race Relations Act 197689 a remplace cette infraction pal' une nouvelle 
infraction d'incitation a Ia haine raciale. Voici ce nouveau texte : 

[TRADUCTION] 
(I) Commet une infraction quiconque 

a) publie ou distribue un ecrit menagant, injurieux ou insultant; 

b) prononce dans un lieu public ou au cours d'une assemblee publiqlle des paroles 
menac;antes, injurieuses Oll insliitantes, 

dans une situation Oll, vu l'ensemble des circonstances, l'ecrit Oll les paroles en question sont 
susceptibles d'attiser la haine contre lin groupe racial en Grande-Bretagne. 

La nouvelle infraction n'exige donc pas I'intention d'attiser la haine raciale. Divers 
moyens de defense peuvent etre invoques relativement aux ecrits ainsi qu'aux comptes 
rendus loyaux des debats du Parlement et des tribunaux. Aucune poursuite ne peut etre 
intentee sans Ie consentement du procureur general90 • 

Un crime specifique de genocide a egalement ete cree en Angleterre, dont la defi
nition reprend celie de I'article II de la Convention pOllr fa prevention et la repression 
du crime de genocide91 • 

(5) Les Etats-Vnis 

(a) Le droit (lcttlel 

En 1952, la Cour supreme des Etats-Vnis a, dans I'affaire Beallhal'llais v. 1llinois92 , 

confirme par une decision majoritaire de cinq contre quatre In condamnation d'une per-

oj publie au distribue un ccrit qui est menagant, injurieux au offensant; 

bJ prononce dans un lieu public au all cours d'une assemblee publique des paroles qui sont 
menagantes, injurieuses au offensantes, 

si cet ecrit au ces paroles sont susceptibles d'aItiser la haine contre ce groupe de personnes a raison 
de sa couleur au de son origine au de son appartenance 1\ une race au une ethnie. 

88. Pour des commentaires, voir A. Dickey, «Prosecutions under the Race Relations Act 1965, s. 6 (Inci
tement to Racial Hatred»>, [1968] Crilll. L.R. 489. 

89. Race Relatiol/s Act 1976 (R.U.), chap. 74. urt. 70. 

90. Voir Smith et Hogan, supra, note 5, p. 744-745; U. Prashar, «Des races et des lois», dans Secretariat 
d'Etat. Le droit et les relatiol/s il/terracillles, Ottawa. Approvisionnements et Services, 1983, p. 125; 
voir egalement Ingles, supra, note 65, par. 130, p. 71. 

91. Gel/ociele Act 1969 (R.-U.), chap. 12. 

92. Bellul1Cl1'llais v. JIIil/ois, 343 U.S. 250 (1952). Beauharnais avait accuse les Noirs d'ctre des violeurs, des 
voleurs, d'etre armes de couteaux et d'nrmes a feu, de fumer de la marijuana et d'abatardir la race blanche. 
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(3) La Republique federale d'AUemagne 

S'etant resolument engagee a reparer les crimes de l'Allemagne nazie, la Republique 
federate d'Allemagne a etendu Ie champ d'application de son droit penal afin de combattre 
la propagation de la haine. Le code penal interdit Ie genocide78 , les atteintes a la dignite 
humaine par I'incitation a la haine contre des groupes de personnes d'une maniere sus
ceptible d'entra'iner une violation de la paix79 , I'organisation de partis politiques interdits 
par la constitution80 (comme les partis neo-nazis), la dissemination de propagande de ces 
partis81 ainsi que I' importation, I' entreposage ou I' utilisation des emblemes de ces partis82. 
II prohibe egalement les ecrits qui decrivent des actes de violence diriges contre des etres 
humains d'une maniere cruelle ou inhumaine ayant pour effet de glorifier ou de presenter 
comme anodins de teis actes de violence, ou qui provoquent a la haine raciale83 • Par 
surcrolt, la denegation de la realite de I 'Holocauste est punissable a titre d'insulte a chacun 
des juifs habitant I'Allemagne84 • Enfin, aux termes d'une modification recente, des pour
suites seront intentees officiellement dans les cas d'insultes a des personnes decedees, 
vic times du regime nationaLlOcialiste ou d'un autre regime violent et arbitraire ou cri
minel, sauf opposition des membres de la famiUe de la victimeS5 • 

(4) Le Royaume-Uni 

L'article 6 du Race Relations Act 196586 interdisait I'incitation a la haine raciale 
dans l'intention d' attiser la haines7 • Des poursuites ont ete engagees en vertu de cet article 

78. Code penal ouest-allemand, art. 220a. 

79. Id., art. 130. 

80. !d., art. 84. Sur ce point, voir aussi P. Franz, «Unconstitutional and Outlawed Political Parties: A German
American Comparisoo», (hiver 1982) 5 Bast. Col. 1111. & Camp. L. Rev. 51. 

81. Code penal ouest-allemand, art. 86. 

82. Id., art. 86a. 

83. Id.,art.l3!. 

84. En vertu d'un jugement rendu par la Cour federale de justice (Bundesgerichtshof), Ie 18 septembre 1979. 

85. Voir Communique, ambassade de la Republique fcderale d'Allemagne, «Federal Republic of Germany 
Prosecutes Denial of Nazi-Holocaus(», Ottawa, Ie 18 mars 1985. 

86. Race Relatiolls Act 1965 (R.-U.), chap. 73, art. 6. Pour une analyse de cette loi, voir D.G.T. Williams, 
«Racial Incitement and Public Orden>, [l966J Crim. L.R. 320; M. Partington, «Race Relations Act 1965: 
A Too Restricted View?», [1967J Crim. L.R. 497; B.A. Hepple, «Race Relations Act 1965», (1966) 29 
Model'll L. ReI'. 313-314. 

87. Le paragraphe 6(1) du Race Relatiolls Act 1965, supra, note 86, disposait ce qui suit: 

[TRADUCTIONJ 
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Est coupable d'une infraction en vertu du present article quiconque, dans I'intention d'attiser la haine 
contre un groupe de personnes en Grande-Bretagne a raison de sa couleur ou de son origine ou de 
son appartenance a une race ou 11 une ethnie 



(2) La France 

Dans sa lutte contre Ie racisme, la France reprime la diffamation envers une personne 
ou un groupe de personnes a raison de leur origine ou de leur appartenance ou de leur 
non-appartenance73 , a une ethnie, a une nation, une race ou une religion determinee74 • 

Pour assurer une repression plus efficace de la diffamation raciale, la loi du 1 cr juiIIet 
1972'5 precise que les delits de diffamation et d' injures raciales n 'exigent plus que I' auteur 
de ces delits ait eu I'intention deliberee d'inciter a la haine contre un groupe de citoyens 
ou d'habitants du territoire76 • II suffit que Ie delit ait un contenu objectif, que la victime 
ait ete diffamee ou injuriee77 • 

73. Quant ii I'expression <mon-appartenance», Foulon-Piganiol souligne I'exemple de la Deuxieme Guerre 
mondiale ou <<In non-nppartenance Ii In race aryenne a pu, pour beaucoup de Fram;nis, sceller un destin 
fntnl». Voir Y. Mndiot, DraUs de I' hOl/lllle et libertes publiques, Paris, Masson, 1976, p. 239. 

74. Pour line etude de la diffamation de groupe en droit franc;ais, voir Belton, supra, note 6, p. 314-342; 1. 
Peytel, «Group Defnmation in France», (1964) 13:1 Clev.-Mar. L. Rev. 64; R. Vouin, «La repression de 
la discrimination raciale en France», (1972) 5 R.D.H. 177; J. Foulon-Piganiol, «Nouvelles reflex ions sur 
la diffamation raciale», (1970) D. 163; 1. Foulon-Piganiol, «Reflexions sur la diffamation raciale», (1970) 
D. 133; Y. Madiot, supra, note 73, p. 238 et s.; H. Blin, «L'evolution I6gislative et jurisprudentielle du 
droit de la presse au cours des vingt Oll trente dernieres anm!es,» dans Aspects nouveaux de la pensee 
juridiqtIC, recueil d'etudes ell i1olll/llage a Marc Allcel. vol. II, Etudes de science penale et de politique 
criminellc, Paris, Editions A. Pedone, 1975, p. 314-316; C. Entrevun, «Reflexions sur Ie probleme des 
discriminations humaines dans Ie systeme democratique franc;ais», dans Allll/wire jrwu,ais des droits de 
l'i1olllme, vol. I, Paris, Editions A. Pedone, 1974, p. 180-245. 

75. Loi n° 72-546, I" juilIet 1972 (D. 1972, 328). Cette loi est venue modifier tout d'abord la loi de 18S1 
sur la presse (D.P. Sl, 4.65). Elle punit d'un emprisonnement d'un mois a un an et d'une amende de 
2 000 Ii 300 000 francs (ou de I'une de ces deux peines seulement) ceux qui «auront provoque 11 la 
discrimination, 11 la haine ou a la violence 11 I'egard d'une personne ou d'un groupe de personnes i\ raison 
de leur origine ou de leur appartenance ou de leur non-appartenance 11 une ethnie, une nation, une race 
ou une religion determinee». Cette disposition pernlet de sanctionner des cas de provocation ii la haine 
ne constituant, ni une diffamation ni une injure. Elle vise egalement Ie fait commis a I'egard d'une 
personne physique prise isolement : celle-ci peut donc se constituer partie civile, 

La loi permet a toute association - qui est n:gulierement declan!e depuis au moins cinq ans a la date 
des faits et qui, par ses statuts, se propose de combattre Ie racisme - d'exercer les droits reconnlls a la 
partie civile en matiere de provocation, de diffamation ou d'injure raciale. Cette extension des droits des 
associations s'accompagne d'ailleurs de la possibiJite de prononcer la dissolution administrative (Ioi du 
10 janvier 1936) des groupements provoquant a la discrimination ou me me propageant des idees racistes. 

Egalement. la loi de 1972 cree de nouvelles incriminations. I}article IS7-1 du Code penal sanctionne 
«tout depositaire de I'autorite pubJique ou citoyen charge d'un ministere de service public» qui, a raison 
d'une discrimination, refuse 11 une personne Ie benefice d'un droit auqueJ elle pouvait pretendre. Des 
sanctions sont aussi prevues lorsque la discrimination est faite 11 I'egard d'une association, d'une societe 
ou de leurs membres. L'article 416 du Code penal sanctionne la discrimination dans la foumiture d'un 
bien ou d'un service a l'egard d'une personne, d'une association ou d'une societe ainsi que la discrimi
nation dans Ie refus d'embauche, Ie licenciement ou I'offre d'emploi conditionnelle (c'est-a-dire soumise 
u une condition fondee sur une discrimination). Pour des commentaires sur ceUe loi, voir J, Foulon
Piganiol. «La lutte contre Ie racisme (Commentaire de la loi du I" juillet 1972»>, (1972) D. 26; Entrevan, 
supra, note 74, p. 194-200. 

76. Voir Repertoire de droit pellal et de procedure pet/ale, 2' ed., Vol. II, Jurisprudence generale Dalloz, 
Paris, Relais, 19S1, p. 37-3S. 

77. Ingles, supra, note 65, par. 95, p. 57. 
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B, Les legis lations etrangeres 

(1) La Convention de sauvegarde des droi!s de l' homme et des libertes 
!ondamentales?O 

Dans I'arret Glimmerveen and Hagenbeek v. The Netherlands?t, I'appelant a ete 
declare coupable d'incitation a la discrimination raciale en vertu de I'alinea 137e) du 
code penal hollandais qui interdit I'expression d'idees [TRADUCTION] «qui incitent a la 
haine ou a la discriminatio!l ou qui provoquent a des actes de violence diriges contre un 
groupe de personnes a raison de leur race, de leur religion ou de leurs convictions a 
moins que I'expression de ces idees n'ait pour but de communiquer des informations», 
L'accuse avait en sa possession, en vue de la distribution, un pamphlet preconisant I'ex
pulsion du territoire neerlandais des travailleurs invites, notamment les Turcs. La 
Crmmission europeenne des droits de I'homme a rejete son argument suivant lequel cette 
activite etait protegee par les dispositions de I'article 10 de la Convention, qui assujettit 
I'exercice de la liberte d'expression a certaines restrictions72

• 

religiellx, comme lei: a) Mcurtre de membres du groupe; b) Atteinte grave u l'integrit6 physique ou 
mentulc de membres du groupe; c) Sou mission intentionnelle du groupe iI des conditions d'cxistcnce 
devant entraincr sa destnlction physique tOlale Oll partieile; d) Mesures visam 11 enlraver les naissances 
all sein du groupe; e) Transfert force d'enfants du groupe u un autre groupe, 

Article III : Seront punis les actes F.uivants : a) Le genocide; b) L'entente en vue de commettre Ie 
genocide; c) L'incitation directe et pubJique u commettre Ie genocide; d) La tentative de genocide; 
e) La complicitc dans Ie genocide, 

Article V: Les parties contractantes s'engagent u prendre, conformement 11 leurs constitutions res
pectives, les mesures legislatives necessaires pour assurer I'application de dispositions de la presente 
Convention et notamment 11 prevoir des sanctions penales efficaces frappant les personnes coupables 
de genocide ou de I'un queiconque des mItres actes enumeres 11 I'article III. 

70. COl/vellliol/ de sa/n'egarde des droits de [,homm/! el des libertes!olldamelllales, slIpra, note 66. 

71. Glilllmer\'e(!1/ ami flagel/beek v. The Netherlal/ds, (1979) 4 E.I-LR.R. 260. Pour des commentaires de 
cette decision, voir R. Genn, «Beyond the Pale: Council of Europe Measures against Incitement to Hatred». 
(1983) 13 Israel Year Book 011 flllmall Rights 189. p. 202-205. 

72. COl/vel/tiol/ cit- sClIII'I!garde des droits de I'holllme et des libertes!olldamelltales, SlIpra, note 66, art. 10: 

l. Toute personne a droit a ttl tibertc d'cxpress[on. Ce droit comprend la liberte d'opinion et Itl 
tiberte de recevoir ou de communiquer des informations ou des idees sans qu' iI puisse y avoir in~erence 
d'uutorites publiques et sans consideration de frontiere, Le present article n'empeche pas les Etnts de 
soumettre les entreprises de rndiodiffusion, de cinema ou de television 1\ un regime d'autorisations. 
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2. L'exercice de ces libel'tes comportant des devoirs et des responsabilites peut etre soumis 1\ cer
taines formalites, conditions, restrictions ou sanctions, prevues par la loi, qui constituent des meslIl'es 
nccessaires, dans une societe dcmocratique, a la securite nationnle, 1\ I'integrite terri to ria Ie ou 11 la 
sOretc publique, 11 In defense de I'ordre et a la prevention du crime, 11 la protection de la sante ou de 
la morale. it la protection de la repulntion ou des droits d'autnli, pour empccher la divulgation d'in
formations confidentielles ou pour garantir I'autorite et !'impartialite du pouvoir judiciaire. 

Pour une etude de I'article 10 de In COIII'elltioll de sallvegarde des droits de l'hol/lme et des /ibertes 
!OlltlClIll/!lItales. voir OJ. Hnrris, «Decision on the European Convention on Human Rights during 1979, 
Freedom of Speech», [I979J Brit. Year Book 1111. L. 257 et Y. Tajimn, «Protection of Freedom of Expres
sion by the European Convention», (1969) 2 R.D.H. 658. 



toute diffusion de propagande haineuse et toute organisation qui encourage la discrimi
nation raciale67 • 

(2) La COllvelllion pOllr la prevention et la repression du crime de gellocide68 

A I'interieur de cette Convention, a laquelle Ie Canada est egalement partie, on 
trouve une definition exhaustive du terme «genocide». Aux termes de cette Convention, 
les parties contractantes s'engagent a prendre, sur Ie plan national, les mesures legislatives 
necessaires pour assurer l'application des dispositions de la Convention et a prevoir des 
sanctions pen ales effie aces frappant les personnes coupables de genocide69 • 

A ce sujet, la definition du terme «genocide» que l'on trouve actuel1ement dans 
notre Code Crimillel canadien n 'englobe pas tOllS les elements de la definition don nee 
par la Convention. Elle ne s'etend pas notamment a d'autres actes vises par la Convention, 
c'est-a-dire les atteintes graves a \'integrite physique Oll mentale de membres du groupe, 
les mesures vis ant a entraver les naissances au sein du groupe et le transfert force d'en
fants du groupe a un autre grollpe. 

f'llOmme, A.G. Res. 217, Doc. ofr. A.G., 3' session, Part. l. Doc. N.V. AI810 (1948), p. 71, art. 29; 
Declelralion des Notions Unies Sill' I'eliminatioll de tollles /es formes de discl'iminlllion raciale, A.G. 
Res. 1904. Doc. off. A.G., 18' session, supp. no IS, Doc. N.V. A/SSIS (1963), p. 3S. Pour une etude 
comparative de ces differents instruments juridiques au regard de I'incitation a In Imine, consulter S.J. 
Roth, «Anti-Semitism and International Law», (1983) 131srae/ YeaI' Book on Hlllllan Rig/liS 208, p. 214-
217 et G. Sacerdoti, «New Developments in Group Consciousness and the International Protection of the 
Rights of Minorities», (1983) 13 Isral!l YeaI' Book on HI/man Rights 116, p. 131. Voir egalement 1.1. 
Seeley, «Article Twenty of the International Covenant on Civil ar.d Political Rights: First Amendment 
Comments and Questions», (1970) 10 Va. J. lilt. L. 328. 

67. Le deuxieme groupe de delits qui doivent etre declnres punissables selon I'alinea b) de ('article 4 de la 
Convention a trait aux organisations formellement etablies et aux activites de la propagande qui incitent 
11 la discrimination raciale et qui I'encouragent ainsi que la participation Ii ces organisations ou 11 ces 
activites. Lors de la ratification de la Convention, Ie Canada n'a emis aucune reserve et n'a fait uucune 
declaration interpretative et pourtant aucune disposition visant a fairf llprliquel' I'alinea b) de I'article 4 
ne figure dans Ie Code crimi/le/. Voir Ingles, supra, note 6S, par. 185, p. 96; Chambre des communes, 
Rapport till Comile special Sill' les millorites \'isibles dalls fa Socihe c{//!eldielllle, L' egalite, !;a presse, 
Ottawa, Approvisionnements et Services, 1984, p. 86-87: Secretariat d'Etat, sllpra, note 64, p, 10-11, 
17-18. 

Le Canada justifie sa position negative Ii l'egard d'une limitation du droit ala liberte d'(lssociation par 
la I'IJSI!/'\'I! prevue au prealllbule de l'article 4 de la Convention, c'est-a-dire la clause «tenal'lt dllment 
compte» des principes des droits de l'homme. 

[L]e representant du Canada a fait observer que, selon Ie Gouvernement canadien, celie disposition 
devait etre interpretee 11 la lumiere du reste de I'article, qui contenait une reference explicite aux 
principes enonces dans la Declaration universelle des droits de I'homme. Celle-ci gnrantissait dans 
ses articles 19 et 20 la liberte d'opinion, d'expression, de reunion et d'association, il pouvnit arriver 
qu'on se trouvat en presence d'cxigences contradictoires qu'it fallait pourtant s'efforcer de concilier, 
C'est pourquoi Ie Canada estimait que chaque ens ressortissant 11 I'alinea b) de l'article 4 devait etre 
examine en fonction de ses caracteristiques propres (Rapport du Comite sur Nlimillatioll de /0 dis
crimillatioll racia/e, supra, note 64, par. 266, p. 71). 

68. CO/ll'elltioll pailI' la prevelltiOlll!lla repression dll crime de gellocide, (1948) 78 R.T.N.D. 279. 

69. Id .• articles II, III et V : 

Artie/e II : Dans In presente Convention, Ie genocide s'entend de I'un quelconque des actes ci-apres, 
commis dans I'intention de detruire, en tout ou en partie, un groupe national, ethnique, racial au 
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Aux termes de cette Convention, a laquelle Ie Canada est partie, les Etats parties 
ont I'obligation d'integrer a leur droit interne des delits relatifs a la discrimination raciale65 • 

Quant au droit penal canadien, les dispositions de I'article 4 de cette Convention revetent 
une grande importance66• En effet, les Etats parties s'engagent a declarer delit punissable 

raciale : sixithne rapport dll Canada, aof/t 1979 el jllillet 1982. Ottawa. Approvisionnemenls el Services, 
1983. Le 24 aotit 1984, dale de cloture de la trentieme session du Comite pour I'elimination de In dis
crimination raciale, 124 etats ctaieHt parties it la Convelllioll intel'llationa/e Sill' /' elimination de to lites les 
formes de discriminatioll raciale. Voir Nations Vnies, Documents officiels, Rapport dll Comite Sill' /'eli
mincltion de la discriminatiol/ I'acia/e, Assemblee generale, Trente-neuvieme session, Supplement n° 18 
(A/34/18), New York, 1984, para. I. p. 2. Voir egalement P. Tremblay, «Convention internationale sur 
I'elimination de toutes les formes de discrimination raciale», (1966) 26 R. dll B. 360. Pour une docu
mentation relative 1\ la Convention, voir D. Vincent-Daviss, «Human Rights Law: A Research Guide to 
the Literature - Part I: International Law and The Vnited Nations», (automne 1981) 14 N. Y. U. J. 1111. 
I .. & Pol. 209, p. 278-280. 

65. Ce sont les Etnts eux-memes qui doivent assumer la principale responsabilite sur leurs territoires respectifs 
de In lulte contre la discrimination raciale et de son elimination. L'action intenmtionale vient seulement 
completer celle des pays consideres et ne peut remplacer l'action nationale. Voir H. Santa Cruz, La 
discrimination raciale, New York, Nations Unies, 1977, p. 45 et s.; N. Lerner, The Crime of lllritemellt 
to Grollp Hatred: A SI/rvey of inrel'llatiolla/ alld Natiollal Legislation, New York, World Jewish Congress, 
1965, p. 79; T. Buergenthal. «Implementing the U.N. Racial Convention», (1977) 12 Tex. //11. L.J. 187. 

L'article 4 de la Convention n'est pas d'application automatique. Meme si la Convention est incorporl:e 
ou adoptee pour rnire partie du droit inteme, I'article 4 ne peut etre applique que si les lois visent 11 mettre 
en ccuvre les dispositions de cet article. Voir Nations Vnies, J. Ingles, Etl/de Sill' I' applicatioll de I' article 
" de la COllvelltioll SU/' l'elimillatiOIl de tOllles les formes de discriminalioll raciale, 18 mai 1983, 
A/Conf. ~ 19/10, par. 216, p. 108 et T. Meroll, «The Menning and Reach of the International Convention 
on the Elimination of All Forms of Racial Discrimination», (1985) 79 Am. J. 11l1. L. 283, p. 297. Voir 
egalement N. Lerner, «Curbing Racial Discrimination - Fifteen Years CERD», (1983) 13 Israel Year 
Book Oil Hllmall Rights 170, p. 173·174. 

66. Article 4 de In COIwell/ioll ill/el'llatiollale Sill' I' elimillatioll de tOllles les formes de discrimillatioll rariale: 
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Les Btats parties condamncnt toute propagallCie et toutes organisations qui s'inspirent d'idees ou de 
theories fondees sur la superiorite d'unc race ou d'un grollpe de personnes d'une certaine couleur ou 
d'une certaine origine ethnique, ou qui pretendent justifier ou encourager toute fornle de haille et de 
discriminlltioll raeiales, ils s'engagent 11 adopter inullediatement des mesures positives destinees it 
eliminer tOllte illcitntioll it une telle discrimination, ou tous actes de discrimination, et, 11 cette fin, 
tenant d(lment compte des principes formu\es dans la Declaration universelle des droits de I'homme 
et des droits expressement enonces 1\ ['article 5 de la presente Convention, its s'engagent notamment: 

a) Ii der/arer delits pllllis.mbies par 1(1 loi tollle diffl/sioll d'idees fO/ldees Sill' la superiorite 
I'Clriale ott la IUtille rariale, toute incitation 11 la discrimination raciale, ainsi que tous actes de 
violence, ou provocation a de tels actes, diriges contre toute race ou tout groupe de personnes 
d'une autre couIeur ou d'unc autre origine ethnique, de meme que toute assistance apportee it 
des activites racistes, y compris leur finuncemcnt; 

b) A declarer illegales et it interdire les organisations ainsi que les activites de propagclllde 
organisee et tout autre type d'activitc de propagande qui incitellt ella discrilllillatioll rariale et 
qui I'encouragent et 1\ declarer delit punissable par la loi la participation 11 ces organisations ou 
u ces activites; 

c) A ne pas permettre aux autorites publiques ni uux institutions publiques, nationales ou locales, 
d'illciter 1\ la discrimination raciale ou de I'encourager. IC'est nous qui soulignonsj 

L'articlc 4 est I'article clef de la Convention. Pour des etudes de I'article 4 de la Convention, voir Ingles, 
slIpra, note 65, et T.D. Jones, «Article 4 of the international Convention on the Elimination of All Forms 
of Racial Discrimination and the First Amendmenb>, (1980) 23 Howard L.J. 429. 

Purmi les instmments internationnux au sein des Nations Unies et autres organismes specialises traitant 
directement et indircctcment de la propagande haineuse, voir la Com'ell/ion de sall\'egnrde des droils de 
"holl/Ille et des libertesfol/damelltales, (1950) 213 R.T.N.V. 223, art. 10; Pacte illtel'llatiol/a/ I'e/atifmcr 
droits rivi/s et politiC/lies, (1976) 999 R.T.N.V. 187, art. 20(2); Declaration ulliverselle des droits de 



CHAPITRE DEUX 

Reformes proposees 

I. Liberte d' expression vs liberte de provoquer la haine : 
A la recherche d'un equilibre 

Au regard de la propagande haineuse, iJ est particulierement difficile de cerner Ie 
role que devrait jouer Ie droit penal puisque cela exige Ie reexamen du conflit de valeurs 
entre, d'une part, la Iibt;:rte d'expression et, d'autre part, l'interet de I'Btat a reprimer 
les propos injurieux pour Ie public. Le probleme Ie plus epineux auquel nous avons eu 
a faire face dans notre document de travail intitule Le libelle diffamatoire a consiste a 
resoudre ce conflit. Sans aucun doute, iI en sera de meme dans Ie present document. 

Le droit penal a tente d'atteindre un equilibre entre Ia Iiberte d'expression et la 
preservation de In paix dans Ia societe en incriminant certains mots, mais pas tous les 
mots. Le fait que Ie droit penal vise un certain equilibre ne constitue cependant pas une 
garantie que I'equilibre atteint est satisfaisant. Comme nous Ie faisions ressortir dans 
notre document intitule Le libelle diffamatoire, Ie simple fait que Ie droit penal ait prohibe 
certains mots par Ie passe n' est pas une raison suffisante pour continuer de les incriminer63• 

Au surplus, la prohibition dont I'Btat a frappe certains mots dans Ie passe ne saurait 
justifier la promulgation de nouveaux textes d'incrimination vis ant des mots. En fait, iI 
faut demontrer que I'Btat a legitimement interet a exercer un droit de regard sur les mots 
dans Ie contexte de la societe moderne. En raison meme de cette exigence, notre etude 
ne peut se limiter aux regles de droit existantes. 

Dans cette optique, iI notls apparait opportun d'examiner les regles de droit en 
vigueur dans quelques Btats ainsi que de considerer les recentes propositions de reforme 
relatives aux infractions de propagande haineuse. 

A. Les obligations intemationales 

(l) La COllvention illternationaie slIr l' elimination de toules les formes 
de discriminatio1l racialeM 

63. Supra, note 1. 

64. COl/vemioll illternatiollale Sill' I' eliminatioll de tallies les formes de discrimillatioll raciale, (1969) 660 
R.T.N.U. 213. Le Canada a signe 1a Convention Ie 24 aoOt 1966 et I'a ratifiee Ie 14 oetobre 1970. Voir 
Secretarial d'Etat, COllvelltioll internatiollale sur l' elimination de tallies les formes de discriminatioll 
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d'etre priveeS7? Inclut-elle une conversation entre deux personnes dans un endroit public 
ou une conversation entre trois personnes reunies dans un endroit priv6 en train de mettre 
sur pied une strategie de diffusion de propagande haineuseS8? Le terme «conversation 
privee» s'interpretera-t-il de la meme maniere que Ie terme «communication privee» que 
I'on trouve a I'article 178.1 elu Code criminel59? 

Dans un autre orelre eI'idees, pourquoi ne elevrions-nous pas retrouver une definition 
ele la «haine» au sein elu Code crimillel? A I 'heure actuelle, seule la «propagande hai
neuse» est definie au Code60 • 

Relativement a I 'article 177 elu Code, il semble incertain ele prevoir que lies decla
rations sont visees. Quel est Ie sens ele I'expression «causer ou de nature a causer une 
atteinte ou elu tort a I' interet public»? L' arret R. v. Carrier61 a interprete cette expression 
de fa~on restrictive en concluant qu'une publication eloit porter atteinte a I'autorite etablie. 
Mais la decision ZUIldel62 elargit la portee de cette disposition. 

Que Ie droit actuel contienne certains det'auts n'est pas surprenant. Plusieurs de ces 
infractions sont relativement jeunes. Mais il n 'est pas souhaitable que notre droit criminel 
comporte de tels det'auts. Neanll1oins, resoudre ces difficultes n 'est pas suffisant. II est 
essentiel au regard ele I' orientation que prenelra notre droit crill1inel de rell1anier conve
nablement les dispositions se rapportant a la propaganele haineuse. 

57. Voir W.S. Tarnopolsky, Tile Calladiall Bill of Rights, 2' ed., Toronto, McClelland and Stewllrt, 1975, 
p. 191. 

58. Voir Hage, slIpra, note 19, p. 71. 

59. Selon la definition de I'ar·ticle 178.1, I'expression «communication privee» designe, par rapport al'in
fraction consistant a intercepter les communications, tOllte communication orale ou tell:communication 
faite dans des circonstances tclles que son auteur peut ruisonnablement s'attendre a ce qu'elle ne soit pas 
interceptce par une personne autre que In personne a Inquelle il la destine. Cette definition fait llppel a 
In notion fondamcntnle de la protection raisonnable de I'intimite de la vie privee. 

60. Selon la definition du paragraphe 281.3(8), I'expression «propagande haineuse» designe tout ccrit, signe 
ou representation visible qui preconise ou fomente Ie genocide, ou dont la communication par loute 
personne constitue une infraction aux leflnes de I'article 281.2. 

61. R. v. Carrier, slIpra, note II. 

62. R. v. ZlIlIdel, SlIpra, note 46. 
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federaux50• Par ailleurs, les paragraphes 281.2(4) et (5) portent sur la confiscation de la 
pUblication apres la declaration de culpabilite relative a une infraction de propagande 
haineuse. Certes, its cadreraient bien avec les procedures posterieures a la saisiesl , mais 
on peut se demander s'i1s ont leur place au sein de ces crimes ou s'i1 n'y aurait pas lieu 
de les integrer aux dispositions relatives a la determination de la peine. 

B. Incertitudes 

Au sein de ces infractions, nous notons quelques incertitudes. Parmi celles-ci, l' ex
pression «communication de declarations», que no tiS trouvons aux paragraphes 28! .2(1) 
et (2), inclut-elle toutes sortes de declarations? Lors de I'etude de l'article D de la Loi 
cal1ac/ienne slIr les droits de la persollne52 , certaines personnes devant Ie Comite per
manent de la justice et des questions juridiques de la Chambre des communes ont explique 
que les di~positions actuelles du Code criminel ne pouvaient s'appliquer a des messages 
haineux enregistres et transmis par telephone53 • Julian Sher mentionna que la definition 
actuelle de I' expression "communiquel'» ne couvrirait pas certaines innovations tech
niques comme la halite technologie par ordinateur54 • L'acces a un terminal d'infonnatique 
par son propre ordinateur diffusant des messages haineux constitue-t-il une «communi
cation» au sens du paragraphe 28 I.l{7) du Code ('rimille/55? L' ordinateur est-it considere 
comme un moyen de communication visuelle? Finalement, Ie Rapport Fraser sur Ia 
pornographie et la prostitution concluait que la definition de I 'expression «declarations» 
incluse au Code criminel ne couvrirait pas toutes les representations visuelles56• 

Qu'en est-i1 de la notion de «conversation privee»? A que I point parle-t-on assez 
fort pour qu'une conversation privee cesse d'etre privee? Dans quelles circonstances, 
dans l'entourage audible de combien de personnes une conversation privee cesse-t-elle 

50. Commission de reformc dJ droit du Canada. Les fO/lilles. les perqllisitio/ls el les sai.lies [Rapport 24]. 
Ottawa, Approvisionnemcnts et Services, 1984, p. 57-59. 

51. Voir Commission de ret'ol'lne dll droit du Canada, Les procedures poslerie/lres ala saisie [Document de 
travail 391, Ottawa, Approvisionnell1ents et Services, 1985 et icl., Lafill;o/l de disposer des chases saisies 
[Rapport 271, Ottawa. CRDC, 1986. 

52. Loi ('(Illadiel/II/? sl/rles droils ele la persolllle, S.C. 1976-77, chap 33, pur. 13(1) : 

Constitue un acte discriminntoire Ie rait pour une personne Oll un groupe de personnes agissant d'un 
COn1ll1l1n accord d'utiliser ou de faire utiliser un telephone de fa~on repetce en recourant ou en faisant 
recourir aux services d 'une entreprise de telecommunication relevant de la competence du Parlement 
pour abordcr ou faire aborder des questions susceptibles j'exposer a la haine, au mepris ou au ridicule 
des personnes appartenant 11 un groupe identifiable pout un motif de distinction illicite. 

53. Voir W.S. Tarnopolsky, Discrimillalioll (/Ild Ihe LC/II' ill Cl/II(/da, Toronto, Richard DeBoo, 1981, p. 339. 

54. J. Sher, «The Propaganua of Hatred", (decembre 1984) LX1V:744 The Calladiall For/lIIl 20. 

55. «High-Tech Hatred", Nel\'SII'eek, 24 deccmbre 1984, p. 20. 

56. Rapport du Comito! special d'etude de la pornographie et de la prostitution, La pO/'llographie ella pros
lillllioll (//1 C(//lada, Ottawa, Approvisionnements et Services, 1985, vol. I. p. 348 (appele ci-npres Ie 
COl11ite Fraser}. 
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III. Les defauts d'organisation, de forme, de style 
et les incertitudes du droit actuel 

Ayant examine Ie droit actuel, nous constatons qu'il cotnporte d'evidentes imper
fections. Sans aucun doute, Ia question fondamentale est de determiner si ces infractions 
devraient ou non exister et si oui, quels comportements devraient-elles prohiber? Ceci 
sera toutefois analyse dans une autre section portant sur Ie role que doit jouer Ie droit 
criminel relativement a Ia propagande haineuse. Dans la presente section, nous proce
derons a I'examen des defauts d'organisation, de forme et de style ainsi qu'a celui des 
incertitudes de ces dispositions. 

A. Organisation, forme et style 

Un des principes a la base de I'organisation des infractions au sein du Code est 
d' assurer une consultation facile. II nbus apparaft approprie qu 'une definition s' appliquant 
a plusieurs infractions Se retrouve dans une disposition distincte, soit au debut du Code, 
so it au debut du groupe d'infractions auxquelles s'applique la definition. La definition 
de l'expression «groupe identifiable» s'appJique a toutes les infractions specifiques a Ia 
propagande haineuse et revet une importance fondamentale pour I'appJicati.on de ces 
dispositions. Or, la definition se retrouve actuellement a Particle 281.1 du Code criminel 
alors qu' elle devrait etre dans un article definitoire distinct. 

Ou devrait-on incorporer dans Ie Code les presentes dispositions en matiere de pro
pagande haineuse? A I'heure actuelle, celles-ci se trouvent a la Partie VI intitulee Infrac
tions cOlltre la persollne et la reputation. 

Assurement, la propagande haineuse peut atteindre une «personne» faisant partie 
d'un groupe. Cependant, Ie legislateur a principalement mis I 'accent sur les declarations 
qui ~ont dirigees contre un «groupe identifiable». Pour leur part, Mewett et Manning 
souti.:mnent que la substance de ces infractions se rattache davantage aux dangers qu'elle 
peut provoquer a la tranquillite de I 'Etat48 • Pour notre part, dans un nouveau code, ces 
crimes devraient s'integrer a l'interieur des infractions contre Ia societe49 • 

En outre, les dispositions de l'article 281.3 qui prevoient Ia confiscation n'ont pas 
leur place parmi ces crimes. L'article 281.3 cree des procedures in rem visant Ia saisie 
et Ia confiscation de Ia propagande haineuse. La Commission a deja recommande que 
ces dispositions soient retirees du Code pour etre incorpon!es a des textes regiementaires 

48. A.W. Mewett et M. Manning, Crimillal Law, 2- ed., Toronto, Butterworths, 1985, p. 447-448. 

49. Voir aussi N. Lerner qui montre que des cturs avuncent que ces infractions au regard de In Convellrioll 
illlematiollale sur I' elimillatioll de tolltes las formes de discrimillation raciale devraient etre incluses dans 
les infractions contre la societe. N. Lerner, The U.N. COl/velllioll 011 the Elimillatioll of All Forms of 
Racial Discrimillatioll, 2- ed., Alphen aan den Rijn et Rockville (Maryland), Sijthoff & Noordhoff, 1980, 
p.44. 
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quelque interet public» devrait etre interpretee en regard de la definition de sedi!ion telle 
que formutee dans la cause Boucher. 

Dans l'affaire R. v. Kirby'S, il a ete decide que la f-ublication d'un journal contes
tataire, qui parodie un autre journaL (The Gazette) ell racontant une fausse histoire a l'effet 
que Ie maire de Montreal avait ete tue pal' un hippie fOll et drogue, n'etait pas suffisante 
pour justifier une condamnation selon l'ancien article 166 (devenu 177) du Code criminel. 
Ce journal contestataire n'a pas cause une atteinte ou un tort a l'interet public bien qu'il 
ait pu causer un embarras ou un inc(",lIenient au redacteur en chef du journal The Gazette. 

Cependant, la decision recente R. v. ZUIldel46 a demontre la possibilite d'utiliser 
cette disposition afin de combattre la propagande haineuse. L'accuse a 6t6 trouve cou
pable d' avoir sciemment diffuse de fallsses nouvelles en publiant line brochure intitulee 
Did Six Million Really Die? et en provoquant ainsi de I 'il1toh~rance raciale et sociale. II 
fut cependant acquitte de l'accusalion d'avoir sciemment cause une atteinte ou du tort a 
I'interet public en publiant un pamphlet sou tenant qu'il y avait une conspiration juive et 
communiste a l'echelle internationale. 

En effet, il semble clair que l'article 177 du Code crimilleL trouve source d'appli
cation pour des cas de propagande haineuse. De plus, it semblerait que cette infraction 
couvre egalement les declarations ecrites et orales47 • 

En definitive, Ie Parlement a prevu trois infractions pour combattre la propagande 
haineuse. La realite a demontre que ces infractions ont rarement fait I'objet de poursuites. 
La forme de propagande haineuse prevue a l'article 281.1 du Code criminel, soit l'in
fraction de genocide, ne se produit que peu sonvent. Quant aux paragraphes 281.2(1) et 
(2) du Code, les difficultes de preuve de certains elements semblent etre un obstacle nux 
poursuites. A titre d'exemple, les consequences de l'l:lcitation publique a la haine n'ont 
pas necessairement pour resultat d'entrainer une violation de la paix. Que dire de 1'616-
ment intentionnel de la fomentation de la haine et des moyens de defense qui sont rat
taches au paragraphe 281.2(2)? De plus, l'article 281.1 et Ie paragraphe 281.2(2) du 
Code exigent l'obtention du consentement du procureur general pour poursuivre et ce, 
pour eviter toute poursuite futile et injustifiee. Si ces difficultes paraissent fermer la porte 
a des poursuites en matiere de propagande haineuse, I'affaire Zundel et l'article 177 du 
Code ne l'ouvrent-ils pas? 

45. R, v. Kirby, (l970) 1 C,C,C. (2d) 286 (C.A. Que.). 

46. R. v. ZlIndel, Cour de district de l'Ontario; condamnation Ie 28 fcvrier 1985, sentence Ie 25 mars 1985, 
Ie juge Locke (inedit). Au moment de la publication du present document, Zundel avait inte~ietc appel 
de sa condamnation. Pour une analyse du proces Zundel, voir H.R.S. Ryan, «The Trial ot' Zundel, 
Freedom of Expression and the Criminal Law», (1985) 44 C.R. (3d) 334. 

47. Scott, SlIpra, note 42, p, 43-44. 
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E. La confiscation et la saisie 

Lorsqu'une personne est declaree coupable d'une des infractions dont nous venons 
de traiter, un magistrat ou un juge au proces peut ordonner que toutes choses au moyen 
desquelles ou a l' egard desqueUes I' infraction a ete commise soient confisquees au profit 
de Sa Majeste41 • De plus, I'article 281.3 du Code criminel prevoit l'emission d'un mandat 
de saisie par un juge convaincu, par une denonciation sous serment, qu 'il existe des motifs 
raisonnables de croire qU'une publication dont des exemplaires sont gardes aux fins de 
vente ou de distribution dans un local du ressort du tribunal est de la propagande haineuse. 
La propagande haineuse, definie au paragraphe 281.3(8) du Code, designe tout ecrit, 
signe ou representation visible qui preconise ou fomente Ie genocide, ou dont la commu
nication par toute personne constitue une infraction aux termes de I 'article 281.2. 

F. La diffusion de fausses nouvelles 

L'article 177 du Code reprime la diffusion de fausses nouvelles: 

Est coupable d'un acte criminel et passiblc d'un emprisonnement de deux ans, quiconque 
volontairement pub lie une declaration, une histoire ou une nouvelle qu'il sait fausse et qui 
cause, ou est de nature a causer, une atteinte ou du tort a quelque interet public. 

L'origine de cette infraction au sein de notre Code criminel provient du crime De 
ScandaUs Magnatlllll de 127S4!. Quelques decisions ont ete rendues ace sujet. 

Dans I'affaire R. v. Hoaglil14\ l'accuse, un marchand de l'AIberta, annonce une 
vente de femleture dans les termes suivants : 

(TRADUCTION] 
J'ai decide de quitter Ie Canada. On ne desire pas d'Americains dans ce pays. Faites enqw!te 
avant d'acheter des terres et des ferrnes dans ce pays. 

L'accuse est declare coupable. Cette «fausse nouvelle» fut consideree comme 
contraire it I'interet public puisqu'il est dans I'interet du Canada d'attirer les immigrants. 

Dans la decision R. v. Carrierl4, Ia Cour d'appel du Quebec (Division criminelle) 
soutint que l'expression «qui cause ou est de nature it causer une atteinte ou du tort it 

41. Code criminei, par. 281.2(4}. Aux temles du paragraphe 281.2(5), sonl exempts de saisie les installations 
ou Ie maleriel de telephone, telegraphe ou autre moyen de communication qui sonl la propriete d'une 
personne qui nssure un service de communication offer! au public. 

42. F.R. Scott. dans «Publishing False News», (1952) 32 R. du B. Can. 37, fait l'historique de cette infraction. 
A la page 47. Scott preVOil egalement que celte infraction pourrait servir a proteger des groupes raciaux 
et religieux contre des altaques haineuses. 

43. R. v. Hoaglin, (1907) 12 C.C.C. 226 (C.S. T.N.-O.). 

44. R. v. Carrier, supra, note 11. 
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lTRADUCfION] 
Amon sens, la fomentation volontaire de la haine dans les circonstances visees au 
paragraphe 281.2(2) du Code criminel canadien viole de toute evidence les principes reconnus 
de la dignite et de la valeur des membres de groupes identifiables, individuellement et col
lectivement; elle est incompatible avec Ie caractere sacre des valeurs morales et spirituelles 
qui nous force a defendre et a proteger la dignite de chaque membre de la societe; elle denie 
ou restreint les droits et Iibertes de ces groupes, et leur denie en particulier Ie droit a la me me 
protection et au meme benefice de la loi, independamment de toute discrimination. 

Vu I'etat des choses, je suis d'avis que les dispositions du paragraphe 281.2(2) du Code ne 
peuvent pas rationnellement etre tenues pour une atteinte a la «liberte d'expression», mais 
qu'eUes sont au contraire une sauvegarde visant a la promouvoir. La protection qu'offre cette 
proscription tend a chasser I'apprehension qui sans eel a pourrait empecher certains elements 
de notre societe de s'exprimer librement sur toutes les questions d'ordre social, economique, 
scientifique, politi que , religieux ou spirituel. Le droit d'exprimer sans entrave des opinions 
divergentes sur ces sujets est Ie type de liberte d'expression que protege la Charte40 • 

D. Definitions communes 

(1) Groupe identifiable 

Pour les trois infractions enumerees precedemment, la communication de declara
tions doit etre dirigee contre un groupe identifiable dont nous retrouvons la definition au 
paragraphe 281.1 (4) du Code criminel: 

Dans Ie present article, «groupe identifiable» designe toute section du public qui se differencie 
des autres par la couleur, la race, la religion ou I'origine ethnique. 

(2) Communication de declarations 

A l'egard des infractions prevues aux paragraphes 281.2(1) et (2) du Code criminel, 
l'incitation a la haine et la fQmentation volontaire de la haine doivent etre Ie resultat d'une 
«communication de declarations». Le paragraphe 281.2(7) du Code definit ces expres
sions de la fa<;on suivante : 

«communiquer» comprend la communication par telephone, radio-diffusion ou autres moyens 
de communication visuelle ou sonore; 

«declarations» comprend les mots paries, ecrits ou enregistres par des moyens electroniques 
ou electromagnetiques ou autremenl, et les gestes, signes ou autres representations visibles. 

40. R. v. Keegstra, supra, note 37, p. 268. 
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Cette interpretation a pour effet d'englober dans I'intention de realiser Ie resultat, 
Ia prevision de l' agent que sa conduite entrainera de maniere certaine ou quasi certaine 
la realisation de celui-ci. Cette forme de mens rea exclut l'insouciance35 • 

Dans Ia decision recente R. v. Keegstra36 , l'accuse, ex-maire et ex-professeur d'Eck
ville en Alberta, a ete trouve coup able d'avoir fomente volontairement Ia haine contre Ie 
peuple juif en dispensant un enseignement interpretant ou tendant a nier 1 'existence de 
Ia persecution envers les Juifs en pretend ant que I'holocauste n'etait qu'un my the perpetre 
par une conspiration juive. 

Dans I'affaire R. v. Keegstra37 , suite au debat entourant Ia validite constitutionnelle 
des crimes de propagande haineuse, Ia Cour Iors de l'enquete preliminaire est venu poser 
Ies jalons de Ia liberte d'expression en regard de ces crimes. 

Pour evaJuer Ia justification des restrictions qui pourraient etre apportees aux droits 
et libertes garantis par Ia Charte canadiellne des droits et libertes38 , Ie juge Quigley tentait 
de concilier Ia liberte d'expression avec Ies droits a l'egalite garantis par l'article 15 de 
la Charte et Particle 27 qui stipule que toute interpretation de Ia Charte doit concorder 
avec Ie maintien et la valorisation du patrimoine multiculturel des Canadiens39 • II concluait 
dans les termes suivants : 

35. Id., p. 381. Pour des commentaires relatifs ilia decision R. v. Buzzanga and Durocher, consulter M. 
Manning, Rights, Freedoms and the Courts: A Practical Analysis o/Ihe Constitution Act, 1982, Toronto, 
Emond-Montgomery, 1983, p. 603; 1. Fortin et L. Viau, Traill! de droit penal general, Themis, 1982, 
p. 140-141. 

36. R. v. Keegstra, B.R. Alb., 20 juillet 1985, Ie juge Mackenzie (inedit). Keegstra a etc! condamne a verser 
une amende de 5000 $. Au moment de In publication du present document, Keegstra avait interjete appel 
de sa condamnation et la Couronne s'etait pourvue contre la sentence au moyen d'un appel incident. Pour 
une analyse de I'arret Keegstra, voir S. Mertl et J. Ward, Keegstra: The Trial, tile Issues, the Conse
quences, Saskatoon, Western Producer Prairies Books, 1985; D. Bercuson et D. Wertheimer, A Trust 
Betrayed: The Keegstra Affair, Toronto, Doubleday Canada, 1985. 

37. R. v. Keegstra (1984), 19 C.C.C. (3d) 254 (B.R. Alb.). Pour un examen d'une loi canadienne relative i\ 
la propagande haineuse en rapport avec Ie Pacte illternatiollal reiatif aux drofts civils et politiques, voir 
John Ross Taylor and the Western Guard Party v. Callada, (1984) 5 C.H.R.R. 0/2097. Pour une inter
pretation de la Charte canadienne au regard du droit international et sa mise en reuvre en droit interne, 
voir D. Turp, «Le recours au droit international aux fins de I'interpretation de la Charte canadienne des 
droits et libertes : un bilan jurisprudentiel», (1984) 18 R.J.T. 353. 

38. Charte callaciienlle dES droits etlibertes, Loi COlistilllliolineile de 1982, mise en reuvre par la Loi de 1982 
slIr Ie Callada (R.-U.), chap. 11. 

39. Paragraphe 15(1) de la Charte : «La loi ne fait exception de personne et s'applique egalement i\ tous, et 
taus ont droit a la meme protection et au meme benefice de la loi, independamment de toUle discrimi
nation, notamment des discriminations fondees sur la race, I'origine nationale ou ethnique, la couleur, la 
religion, Ie sexe, I'age ou les deficiences mentales ou physiques». Article 27 de la Charte: «Toule inter
pretation de la presente charte doit concorder avec I'objectif de promouvoir Ie maintien et la valorisation 
du patrimoine multiculturel des Canadiens». 
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d) si, de bonne foi, it voulait attirer I 'attention, afin qu'iI y soit remedie, sur des questions 
provoquant au de nature a provoquer des sentiments de haine a t'egard d'un groupe identifiable 
au CanadaJI • 

Aucune poursuite ne peut etre intentee sans avoir obtenu au prealable Ie consen
tement du procureur generaP2. 

Le paragraphe 281.2(2) precise qu'il doit y avoir une fomentation volontaire de Ia 
haine. QuelIe est Ia signification du mot «volontairement»? La decision R. v. Buzzanga 
and Durochef33 vient nous eclairer et interprete Ie mot «volontairement» comme exigeant 
Ia poursuite d'un dessein chez I'auteur de I'infraction, soit I'intention de fomenter Ia 
haine. 

En 1977, Buzzanga et Durocher, deux Franco-ontariens, etaient accuses, en vertu 
de l'article 281.2(2) du Code criminel, d'avoir fomente volontairement Ia haine contre 
Ies Canadiens-fran(tais dans Ie combS d'Essex en Ontario, en distribuant des tracts ano
nymes nettement anti-francophones. Ils ont ete condamnes en premiere instance. Cepen
dant, en septembre 1979, Ia Cour d'appel de l'Ontario infirme les condamnations et 
ordonne un nouveau proces. 

La Cour d'appel a considere que I'intention des deux accuses, soit de stimuler les 
Francophones dans leur Iutte pour obtenir une ecole frangaise dans la region, ne corres
pondait pas a l'intention requise de fomenter Ia haine par Ie mot «volontairement». La 
Cour conclut que l'expression «volontairement» n'etait pas restreinte au desir de pro
mouvoir la haine : 

[TRADUCfION] 
Prenant pour acquis, sans en decider toutefois, qu'il puisse y avoir des cas ou les consequences 
voulues sont celles que I'agent avait sUbjectivement comme but, je conviens du fait qu'en 
regie generale une personne a une intention quant a une consequence dont eUe prevoit la 
realisation comme certaine ou quasi certaine de I'acte qu'elle pose aftn d'accomplir un autre 
dessein quelconque. La prevision de la part de l'agent de la certitude ou de la certitude morale 
que sa conduite va provoquer la consequence impose la conclusion qu'en posant quand meme 
I'acte de nature a ta produire, it a decide, ne serait-ce qu'a regret, de la causer dans Ie but 
d'accomplir son dessein ultime. Son intention englobe les moyens aussi bien que son but 
ultimel4 • 

31. Cette dCfense couvre Ie cas d'une declaration qui constituerait une tentative dans Ie but de convaincre ses 
propres coucitoyens de supprimer la cause de celie haine. Par exemple, Ie chef d'une tribu indienne au 
Canada qui estime avoir des griefs contre les Blancs du Canada et formule des griefs dans Ie but d'en 
supprimer les motifs pourrait invoquer I'alinea 281.2(3)d) pour se disculper. Voir Canada, Debats de la 
Chambre des communes, 2' Session, 28' Legislature, Vol. VI, 6 avril 1970, p. 5553. 

32. Code crimine/, par. 281.2(6). 

33. R. v. Buzzanga and Durocher, (1979) 49 C.C.C. (2d) 369 (C.A. Ont.). 

34. Id., p. 384-385. 
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(2) Quiconque, par la communication de declarations autrement que dans une conversation 
privee, fomente volontairement la haine contre un groupe identifiable est coupable 

a) d'un actc criminel et passible d'un emprisonnement de deux ans; ou 

b) d'une infraction punissable sur declaration sommaire de culpabilite. 

Cette infraction se distingue du paragraphe 281.2(1) du Code criminel. En effet, Ie 
paragraphe 281.2(2) n'exige pas que I'activite reprochee ait ete susceptible d'entrainer 
une violation de la paix. Par exempIe, si l'on distribue des pamphlets a contenu raciste, 
et si une telle distribution n 'est pas susceptible d'entrainer une violation de la paix, Ia 
communication de ces pamphlets pourrait etre visee par Ie paragraphe 281.2(2). De plus, 
la communication de la declaration doit se produire «autrement que dans une conversation 
privee». 

A l'egard du paragraphe 281.2(2), Ie Iegislateur a ado pte des moyens de defense 
afin de garantir Ie respect de Ia liberte d' expression27 • Le paragraphe 281. 2(3) du Code 
criminel dispose que l'auteur de fomentation volontaire de haine echappe a toute condam
nation 

a) s'iJ etablit que les declarations communiquees etaient vraies28 ; 

b) s'i1 a, de bonne foi, exprime une opinion sur un sujet religieux ou tente d'en etablir Ie 
bien-fonde par discussion29 ; 

c) si les declarations se rapportaient a une question d'interet public dont I'examen etait fait 
dans I'interet du public, et si, cn se fondant sur des motifs raisonnables, illes croyait vraies30 j 

ou 

27. Pour une comparaison des moyens de defense proposes par Ie Comite Cohen et de ceux qui ont ete retenus 
par la suite, voir Ie Comite Cohen, supra, note 10, p. 67-68 et Cohen, stlpra, note 4, p. 775-777. 

28. On trouve dans les proces-verbaux du Comite permanent de la justice et des questions juri diques de la 
Chambre des communes, en date du 26 fevrier 1970, la declaration suivante de Mark MacGuigan a la 
page 11:35 : 

II me semble Ires important de ne pas trop etendre les limites de ce statut, de ma:ntenir 1a defense 
illimitee de la verite, car si une personne adopte une attitude dont la veracite peut etre demontree ... 
iI semble peu probable qu'elle soit condamnee en raison des circonstances oil cUe a exprime une 
parole. 

29. L'histoire legislative de cette defense demontre qu'eUe a ete ajoutee au Code criminei arin de compenser 
I'addition du critere de la religion a celui du groupe identifiable. Le Senat desirait une defense compen
satoire pour etablir sans equivoque qu'une discussion de bOilne foi sur un sujet religieux ne serait pas 
exclue. En d'autres mots, Ie but de cette defense est celui de ne pas empecher les debats religieux. 
Cependant, cette logique compensatoire a ete mise en doute tout au long des debats parlementaires. Voir 
Canada, Chambre des communes, Comite permanent de la justice et des questions juridiques, Compte
renda, no 11 (26 f6vrier 1970), p. 11 :22 - II :33. Cette defense ne faisait pas partie des recommandations 
du Comite Cohen, Slipra, note 10. 

30. Le Comite Cohen, Sllpra, note 10, a soutenu a la page 67 qu'il fall a it «au moins» retenir ce moyen de 
defense. 
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A. La fomentation du genocide 

L'article 281.1 du Code criminel criminalise la fomentation du genocide: 

(I) Quiconque preconise ou fomente Ie genocide est coup able d'un acte criminel et pas
sible d'un emprisonnement de cinq ans. 

(2) Dans Ie present article, «genocide» signifie l'un ou I'autre des actes suivants commis 
avec l'intention de detruire totalement ou partiellement un groupe identifiable, II savoir : 

a) Ie fait de tuer des membres du groupe, ou 

b) Ie fait de soumettre deliberement Ie groupe II des conditions de vie propres II entrainer 
sa destruction physique. 

Aucune poursuite pour cette infraction ne peut etre intentee sans Ie consentement 
du procureur generaJ25. 

B. L'incitation publique a la haine 

Le paragraphe 281.2(1) du Code criminel fait etat de Ia personne qui incite publi
quement 11 Ia haine: 

(1) Quiconque, par la communication de declarations en un endroit public, incite it la 
haine contre un groupe identifiable, lorsqu'une telle incitation 'est susceptible d'entrainer une 
violation de la paix, est coupable 

a) d'un acte criminel et passible d'un emprisonnement de deux ans; ou 

b) d'une infraction punissable sur declaration sommaire de culpabilite. 

Ainsi, Ie fondement de I 'infraction est base sur I'incitation a Ia haine dans un «endroit 
public» susceptible d'entralner une violation de la paix. Le Code criminel definit I'ex
pression «endroit public» comme comprenant «tout lieu auquel Ie public a acces de droit 
ou sur invitation, expresse ou tacite26». 

C. La fomentation volontaire de la haine 

Pour ce qui est du paragraphe 281.2(2) du Code criminel, il couvre Ie cas de Ia 
personne qui fomente volontairement la haine : 

25. Code criminel, par. 281.1(3). Toutes les references au Code criminel renvoient ii S.R.C. 1970, 
chap. C-34, modifie. 

26. Code criminel, par. 281.2(7). 
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En janvier 1965, Ie ministre de Ia Justice de I'epoque, I'honorable Guy Favreau mit 
sur pied un comite special charge d'etudier les problemes relatifs a la diffusion de pro
pagande haineuse au Canada 18. 

Dans ses conclusions, Ie Rapport du Comite Cohen souligna que Ie droit canadien 
ne pourrait pas fournir une base juridique suffisamment efficace pour prevenir et combattre 
la propagande haineusel9 • Le Comite recommanda alors qu'il serait souhaitable de rediger 
un projet de modification au Code criminel pour y inclure des dispositions concernant la 
propagande haineuse20 • 

Desireux d'harmoniser sa legislation avec les principes de la Convention internatio
nale sur r elimination de toUles les formes de discrimination raciale21 et de la Convention 
pour La prevention et La repression du crime de genocide22 et, eu egard aux recomman
dations du Comite Cohen et aux principes fondamentaux de la Declaration canadienne 
des droits23 , Ie legislateur s'est efforce de combler plusieurs lacunes de notre droit penal. 
Effectivement, soucieux d'affirmer les principes de droit international et de marquer sans 
equivoque Ie caractere intolerable des pratiques racistes dans notre societe, il s'engage a 
sanctionner sur Ie plan penal les attitudes discriminatoires. 

En 1970, Ie legislateur canadien inclut au Code crimineL des dispositions relatives 
ala propagande haineuse24 • Ce sont la fomentation du genocide, l'incitation publique a 
la haine, et la fomentation volontaire de la haine. 

II. Le droit actuel 

Les dispositions actuelles du Code criminel traitant directement et indirectement de 
la propagande haineuse sont au nombre de quatre : la fomentation du genocide, l'inci
tation pubJique a la haine, la fomentation volontaire a la haine et la diffusion de fausses 
nouvelles. 

18. Canada, Debats de la Chambre des communes, 2' Session, 26' Legislature, Vol. XI, 25 fevrier 1965, 
p. 11906-11907. 

19. Comite Cohen, supra, note 10, p. 61. Pour quelques critiques du rapport, voir R.E. Hage, «The Hate 
Propaganda Amendment to the Criminal Code», (1970) 28 U.T. Faculty L.R. 63. 

20. Comite Cohen, supra, note 10, p. 71-73. 

21. Voir infra, notes 64 a 67. 

22. Voir infra, notes 68 et 69. 

23. Declaration canadiell1le des droits, S.R.C. 1970, Appendice III. 

24. Loi modifiam Ie Code criminel, S.R.C. 1970, chap. 11 (I" Supp.), modifiant S.R,C. 1970, chap. C-34. 
Pour des commentaires sur I'evolution du projet de loi relatif a In propagande haineuse, voir Kayfetz, 
supra, note 16, p. 6-8; Tamopolsky, supra, note 17, p. 45·46; Cohen, supra, note 4, p. 767-771; Gropper, 
supra, note 6, p. 182, 196-199. Voir aussi Canada, Chambre des communes, Comite permanent de la 
justice et des questions juridiques, Compte-rendu, no 8 (10 fevrier 1970); n° 9 (17 fevrier 1970); n° 10 
(24 fevrier 1970); n° 11 (26 fevrier 1970); n° 12 (3 mars 1970). 
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Desormais, il apparatt manifeste que pour reprimer efficacement la propagande hai
neuse, de nouvelles dispositions doivent etre incorporees dans notre Code criminel. Mais 
au plan du droit penal, Ie statu quo fut maintenu pendant plusieurs annees l2 • 

La necessite d'une intervention du Iegislateur en cette matiere se fit cependant sentir 
des 1933 lorsque commen~a 11 circuler dans diverses regions du pays de la propagande 
d'inspiration nazie. La province du Manitoba adopte alors une loi tend ant a combattre 
cette propagandel3 • 

De plus, 11 I'echelle intemationale, les Etats convinrent de la necessite d'etablir des 
normes generales de respect 11 l'egard des personnes et des minorites car la conscience 
de tous les peuples avait ete choquee par la revelation des pratiques inhumaines des 
regimes totalitaires autant de droite que de gauche dont I'exemple Ie plus inoubliable fut 
l'application des politiques du 1/1' Reich preconisant Ie genocide l4 • 

Pour beaucoup d'observateurs, il etait clair qu'en depit de I'ecrasante dMaite d'Hitler 
et de l' Allemagne, Ie nazisme resterait vivace durant I' apres-guerre, comme en temoi
gnaient la persistance de certaines formes de propagande raciste, I'incitation 11 la haine 
c~ntre des groupes identifiables et meme l'incitation au genocide dans certains cas au 
sein des societes du reste democratiques ls • 

Les premieres revendications legislatives reprimant la propagande haineuse 11 l'egard 
des groupes religieux et ethniques remontent 11 mars 1953. A cette epoque, des groupes 
minoritaires traditionnellement vulnerables ont porte leur cause devant Ie Comite mixte 
de la Chambre des communes et du Senat charge de la revision du Code crimine/16• 

Cependant, la propagande haineuse continuait durant toute cette periode et on assistait 11 
une recrudescence a Ia fin des annees 1950 et au debut des annees 196017 • 

12. Cohen. supra. note 4. p. 768. 

13. The Libel Act. S.M. 1934. chap. 23. art. 13A. maintenant S.R.M. 1970. chap. D20. par. 19(1). Voir 
aussi Z, Chafee, GOI'ertllllelll alld Mass Commullicatiolls, Hamden (Connecticut), Archon Books. 1965. 
p. 117; P. Paraf, Le racisme dalls Ie mOllde. Paris. Petite bibliotheque Payot, 1981, p. 189; W.S. Tar
nopolsky, «The Control of Racial Discriminatiom>, dans R.St.J. Macdonald et J.P. Humphrey (eds), The 
Practice of Frl'edolll. Toronto. Butterworths, 1979, p. 295. 

14. M. Cohen, «Human Rights and Hate Propaganda: A Controversial Canadian Experimenb>, dans S. Sho
ham (cd.), Of Law alld Mall. New York et Tel Aviv, Sabra Books, 1971, p. 59-60. 

15. M. Cohen, «The Hate Propaganda Amendments: Reflections on a Controversy», (1971) 9 Alra. L. Rev. 
!O3, p. 105. 

16. B.G. Kayfetz, «The Story behind Canada's New Anti-Hate Law», (mai-juin 1970) Pallems of Prejudice 
5. Voir egalement Fenson, supra, note 10, p. 271-276. 

17. Cohen, supra, note 15, p. 104. Voir egalement W.S. Tamopolsky, «Freedom of EXpression v. Right to 
Equal Treatmenb>, (Centennial Edition 1967) U.B.C. L. Rev. - C. de D. 43, p. 45. Pour une etude 
detaillee des activites du Parti nazi canadien li Toronto durant Ie milieu des annces soixante, consulter 
M.R. MacGuigan, «Hate Control and Freedom of Assembly», (1966) 31 Sask. Bar Rev. 232. 
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Contrairement au droit penal anglais, notre infraction de libelle diffamatoire ne &' ap
plique qu'a des attaques diffamatoires contre la personne7, La definition de l'expression 
«personne» a I'article 2 de notre Code criminel n'est pas restreinte 11 des personnes phy
siques mais couvre aussi les corps publics, les corporations telles que les societes et les 
compagnies. Cependant, les groupes ayant des caracteres communs comme la race, la 
religion, la couleur et I'origine ethnique ne sont pas vises par cette definitions. 

En regard du libelle seditieux, la Cour supreme du Canada dans I'affaire Boucher 
v. The King9 vint interpreter de fa~on restrictive Ie terme sedition. Dans cette cause, 
Boucher, fermier et resident du Quebec, fut condamne en premiere ins~ance pour avoir 
publie un libelle seditieux contrairement aux anciens articles 133, 133A et 134 (main
tenant les articles 60, 61 et 62) du Code criminel. Le document intitule «La haine ardente 
du Quebec pour Dieu, pour Ie Christ et pour la liberte est un sujet de honte pour tout Ie 
Canada» faisait etat de fa~on generale de la persecution vindicative dont les temoins de 
Jehovah etaient victimes au Quebec en tant que freres dans Ie Christ 

La Cour supreme acquitta Boucher et decreta que l'intention de creer des sentiments 
de malveillance et d'hostilite entre les diverses classes de sujets ne suffit pas en soi a 
constituer une intention seditieuse. II faut en plus I'intention de deranger I'ordre etabli 
ou de resister a l'autorite: [TRADUCTION] «Personne ne pouvait pretendre que Ie document 
visait a susciter chez les catholiques romains de langue fran~aise une conduite desordon
nee contre leur propre gouvernement, et il serait passablement absurde de Ie croire visant 
Ie me me dessein envers les temoins eux-memes dans la province lO». 

En regard de la diffusion de fausses nouvelles, cette infraction fut interpretee de 
fa~on restrictive dans l'affaire R. v. CarrieI'll. Suite a I'acquittement de Can-ier pour 
conspiration d'avoir publie un libelle seditieux semblable a l'affaire Boucher, la COUf du 
Banc du Roi (Division criminelle) decida qu'on ne pouvait pour les memes faits Ie 
condamner pour la diffusion de fausses nouvelles. Le tribunal soutint que l'expression 
«qui cause ou est de nature a causer une atteinte ou du tort it quelque interet public» 
devrait etre intel'pretee it Ia lumiere de la definition de sedition telle que formulee dans 
I'affaire Boucher. 

7. Cohen, SlIpra, note 4, p. 765. 

8. Voir Ex parte Gellest v. R., (1933) 71 C.S. Que. 385. 

9. BOllcher v. The Killg, [1951] R.C.S. 265. 

10. [d., p. 291, Ie jugc Rand. Pour des commentaires relatifs it la decision BOl/ciler, voir F.A. Brewin, 
«Criminal Law - Sedition - Witnesses of Jehovah - Civil Liberties - Consultation among Members 
of Appellate Court», (1951) 29 R. dll B. Call. 193; M. Fenson, «Group Defamation: Is the Cure too 
Costly?», (1964-65) 1 Mall. L.J. 255, p. 269-281. Pour un historique du Iibelle seditieux en Angleterre, 
aux Etats-Unis et au Canada, voir I'etude de M.R. MacGuigan dans Rapport du Comite Special de la 
propagallde ilaillellse au Callada, Ottawa, imprimeur de Ia Reine, 1966, Appendice i, p. 75-176 (appele 
ci-apres Ie Co mite Cohen). Voir aussi M.G. Freiheit, «Free Speech and Defamation of Groups by Reason 
of Color or Religion», (1966) 1 R.J.T. 129, p. 134-139; Gropper, supra, note 6, p. 187-188. 

1 I. R. v. Carrier, (1951) 104 C.C.C. 75 (B.R. Que., Division criminelle). Pour des commentaires de cette 
decision, voir Cohen, supra, note 4, p. 765; Gropper, s/lpra, note 6, p. 188-189; Fenson, SlIpra, note 
10, p. 278. 
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fondement de l'article 177 du Code criminel canadien relatif a la diffusion de fausses 
nouvelles qui fut recemment utilise dans une poursuite de pUblication de propagande 
haineuse. Cet article sera analyse un peu plus loin dans Ie present document. 

En common law, Ie droit civil ne prevo it auculle protection contre la diffamation a 
l'egard des groupes. Tout au plus, celui-ci protege les membres du groupe comme indi
vidus. Ceux-ci doivent prouver que les paroles diffamatoires les visaient a titre individuel4• 

Par ailleurs, en common law, Ie droit criminel couvre Ie cas de diffamation a l'egard 
des groupes. L'affaire R. v. Osboms, jugee en 1732, est a l'origine des recours criminels 
en matiere de diffamation de groupes. Ainsi, un certain Osborn, dans une publication, 
accusait les Juifs recemment arrives du Portugal et habitant Broad Street a Londres, 
d'avoir brule une juive qui avait eu des rapports sexuels avec un chretien et d'avoir fait 
perir de la meme fagon son enfant illegitime. Ce libelle entraina des desordres et la 
population s'attaqua aux Juifs dans differents quartiers de la ville. Le tribunal trouva 
Osborn coup able non pas de Iibelle en soi mais d'avoir publie un libelle occasionnant 
une violation de la paix. Dorenavant, une poursuite en libelle diffamatoire a I'egard d'un 
groupe peut etre engagee si les paroles prononcees sont de nature a troubler I'crdre publicr.. 

B. Le droit canadien 

Avant I'insertion au Code cl'iminel des infractions relatives a la propagande haineuse, 
la legislation canadierme ne permettait pas de reprimer adequatement la propagande hai
neuse. 

4. S.S. Cohen, «Hate Propagunda - The Amendments to the Criminnl Code», (1971) 17 R. de droit de 
McGill 740, p. 741-746. 

5. R. v. Osbol'll, (1732) 2 Bam. K.B. 138, 166,94 E.R. 425; W. Kel. 230, 25 E.R. 584; 2 Swans!. R. 503n, 
36 E.R. 717. Bien que I'on puisse conclure du compte rendu de Bamardiston qu'i1 s'agissait en I'espece 
d'un Iibelle dirige contre un groupement, it resso!'t des autres comptes rendus que pour Ie tribunal I'in
fraction consistait 11 causer une violation de In paix en provoquant une cmeute dirigce contre les Juifs. Voir 
Conllnentaires, «Race Defamation and the First Amendment», (1965-66) 34 Fordham L. Rev. 653, p. 654-
656. On trouvera <!'autres exemples de poursuites criminelles 1\ I'cgard de Iibelles diriges contre des groupes 
dans R. v. Williams, (1822) 5 B. & Ald. 595; 106 E.R. 1308 (Iibelle dirige contre Ie clergc du diocese de 
Durham) ct Re Gathereole, (1838) 2 Lewin 237; 168 E.R. 1140 (libelle dirigc contre Ie couvent de Scorton). 
J.C. Smith et B. Hogan, Crimillal Law, 5' cd., Londres, Butterworths, 1983, p. 775 affirment ce qui suit : 

[TRADUCTION) 
Le Iibelle 11 I'cgard d'un groupe de personnes n'est pas sujet u proces sauf si Ie groupe est tellement 
restreint, par exemple un conseit de direction ou un conseil d'ndministrntion, que Ie Iibelle peut etre 
tenu pour applicuble u chuque membre indlviduellement, au s'i1 est con~u de sorte qu'jJ semble s'ap
pliquer 1\ un individu. II est toutefois possible qu'un libelle visant 11 inciter 1\ la haine a I'cgard d'un 
groupe de personnes, com me Ie clerge de Durham ou les juges de pnix de Middlesex, donne matiere 
11 proces, bien qu'i! ne porte atteinte a la reputation d'aucune personne. [Nous avons omis les notes 
en bas de page I 

6. M. Gropper, «Hate Literature - The Problem of Controh>, (1965) 30 Sask. Bar Rev. 181, p. 186-187. 

4 

Voir aussi D.R. Fryer, «Group Defamation in England», (1964) 13: I Clcl'.-Mar. L. Rev. 33, p. 46-47 et 
P.J. Belton, "The Control of Group Defamation: A Comparative Study of Law and Its Limitation".», (1960) 
34 Till. L. Rev. 299, p. 301-303. 



CHAPITRE UN 

Le droit relatif a Ia propagande haineuse 

1. Historique des infractions relatives a la propagande haineuse 

Pour bien comprendre l'evolution des infractions relatives a la propagande haineuse 
au Canada, il apparatt necessaire non seulement de faire l'historique de ces dispositions, 
mais egalement de relater certaines infractions connexes decoulant du droit anglais. 

A. Le droit anglais 

En 1275, certaines attaques diffamatoires prirent un caractere criminel par l'insti
tution de I'infraction De Scandalis Magnatum. On desirait ainsi prohiber Ia diffusion de 
fausses rumeurs de nature a susciter la discorde entre Ie Roi et les personnages import ants 
du royaume3• En d' autres termes, ce crime avait pour effet de proteger certaines personnes 
appartenant a un groupe particulier contre des paroles injurieuses. 

Malgre Ie fait que cette infraction ne se rapporte pas directement a Ia propagande 
haineuse, elle conserve neanmoins son importance en raison du fait qU'eIle constitue Ie 

3. L'infraction De Scalldalis Magl/atllm, qui a fait I'objet d'une disposition i6gale, prohibait In diffusion de 

lTRADUCfION] 

fBusses nouvelles ou rumeurs de nature 11 susciter In discorde ou III calomnie entre Ie Roi el son peuple, 
ou les personnages import ants du royaume; et Ie p'ropagatcur doit ~tre arrllte et mis en prison jusqu'1I 
ce que soit traduite devant les tribunaux la personne 11 I'origine de la rumeur (3 Edw. I. chap. 34, 
The Statlltes of the Realm, vol. I, 1810, reimpression Londres, 1963, Dawsons of Pall Mall, p. 35). 

Divers commentateurs ont fait observer que la loi visait les mensonges qui, dans une societe de seigneurs 
puissants et armes, mettraient necessairement en peril la sOrete de I'Stat. Voir notamment J. Kelly, «Cri
minal Libel and Free Speech», (1958) 6 Kallsas L. Rev. 297; Starkie's Treatise 011 the Law oiSlallder alld 
Libel, 3' ed., Londres, Butterworths, 1869, p. 177; W. Holdsworth, A History of Ellglish Law, vol. 1Il, 
Londres, Sweet and Maxwell, 1966, p. 409. D.A. Elder, dans «Kentucky Criminal Libel Law and Public 
Officials - An Historical Anachronism?», (1981) 8 N. Ky. L. Rev. 37, p. 40, souligne ce qui suit : 

(TRADUCfION] 

Dans Ie but expres de dcferldre I'ordre ctabli, Ie Ic!gislateur anglnis ndoptait pour In premiere fois ce 
qui constitue essentiellement une loi tendant 11 reprimer (icnalement Ie libelle - une loi crc!ant un 
prccedent dont Ie but et )'erret c!taient de soumettre 11 des restrictions legalement definies l'exercice 
de la libertc! d'expression, lorsque celle-ci implique des critiques 11 I'cgnrd des institutions et des 
titulaires de charge pUblique. 

En renlite, I'infraction de scalldaillm magllatllm qui avait c!te instituee a rarement ete imputee. Elle a fini 
par eIre abolie en Angleterre par Ie Stall/te Law Revision Act, 1887,50 & 51 Viet., chap. 59. 
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Introduction 

Notre Code crimil/el prohibe non seulernent les atteintes par les gestes mais reprime 
egalement celles par les paroles. La publication de certains mots peut etre consideree 
comme injurieuse aux yeux de l'interet public. Les infractions telles que Ie libelle sed i
tieux, Ie libelle diffamatoire et la propagande haineuse se c1assent parmi cette cat6gorie. 

Dans notre document de travail intitule Le libelle diffamatoire l , nous avons examine 
dans Ie contexte des atteintes a la reputation de la personne, les limites pouvant etre 
imposees par Ie droit criminel 11 la liberte d'expression. En accord avec Ie principe que 
Ie droit penal ne doit etre utilise qu' avec moderation et en ayant conclu que Ie droit penal 
n'a pu etre considere comme une anne efficace pour lutter contre la diffamation, nous 
avons recommande l'abolition du crime de libelle diffamatoire2• 

Contrairement au crime de libelle diffamatoire, les infractions relatives a la propa
gande haineuse sont dirigees contre les atteintes a i'egard de certains groupes de notre 
societe. En fait, ces dispositions accordent une protection supplementaire a de tels grollpes 
car les atteintes reprimees ne comportent pas toujours un caractere diffamatoire. 

L'existence de ces infractions en droit criminel canadien souleve neanmoins quelques 
interrogations. L'atteinte a la dignite et a I'egalite de la personne comporte-t-elle un degre 
de gravite et de reprehension sociale qui rende a la fois plausible et necessaire I' inter
vention du droit penal? L'engagement envers la communaute internationale de declarer 
delit punissable toute discrimination raciale doit-il primer sur toute autre donnee? 

Ces infractions suscitent egalement une vive opposition entre d'une part les tenants 
d'une liberte d'expression absolue et d'autre part ceux qui en commandent sa limitation 
afin de promouvoir Ie maintien et la valorisation du patrimoine multiculturel des Cana
diens. Entre ces deux positions, notre droit criminel cherche a etablir un equiIibre. 

Pour evaluer Ie role que Ie droit criminel peut jouer en matiere de propagande hai
neuse, nous examinerons Ie droit actuel et nous exposerons les incertitudes et recenserons 
les defauts d'organisation, de style et de forme. Nous etudierons egalement quelques 
legislations de juridictions etrangeres et mettrons a jour l'expose des mesures internatio
nales visant a eliminer la discrimination raciale. Enfin, nous proposerons des modifica
tions legislatives susceptibles d'ameliorer les dispositions relatives a Ia propagande hai
neuse. 

1. Commission de rcromle du droit du Canada. Le /ibe/le diff(/l//(/fOirl! [Document de travail 35l. Ottawa. 
Approvisionncments et Services. 1984. 

2. Id .• p. 65. 



L' antisemitisme ne rentre pas dans La categorie de pensees que protege Ie Droit df' iibre 
opinion. 
D' ailleurs, c' est bien autre chose qu' une pensee. C' est d' abord une passion. 

[TRADUCTION] 

Jean~Paul Sartre, 
Rejlexions sur la question juive 

J' ai reconnu aux nazis La liberte de parole quand its ont voulu tenir line marche ii Skokie, 
et cela aftn de battre les nazis. Defendre mon ennemi est pour moi La seule fQ(;on de 
proteger line societe fibre contre les ennemis de la tiberte. 

Aryeh Neier, 
Defending My Enemy: American Nazis, 

the Skokie Case, and the Risks of Freedom 
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PUT HATE PROPAGANDA UNDER "OFFENCES AGAINST SOCIETY" 

The Law H,eform Commission of Canada today released its 

Working Paper 50 entitled Hate Propaganda wherein it recommends 

that the hate offences be placed under the section of the new 

Code entitled "Offences against Society". 

On release of the Working Paper, Commission President Mr. 

Justice Allen M. Linden said: "Hate propaganda is not only a 

crime against individuals, it is a crime against society and the 

groups that comprise it. It is a crime that disrupts social 

harmony. It is a crime that violates human dignity. It is a 

type of social poison that has no place in a democratic society. 

like ours." 

This Working Paper also add':resses the extent to which the 

criminal law should be used to combat the incitement of hatred 

against identifiable groups. 

Freedom of expression is a fundamental value to Canadians. 

This freedom must be protected, but at the same time, certain 

limitations must be placed upon it. 

Canada 
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Hate propaganda crimes must surely be defined restrictively 

because they must not infringe unreasonably upon the fundamental 

values of freedom of expression, truth and privacy. 

Although the crimes proposed in this Paper infringe upon 

freedom of expression, they do so in a justifiable manner by 

ensuring that only the most serious kinds of hatred aimed at 

particularly vulnerable groups, be caught by the criminal law. 

The Present Law and Recommendations 

The present Criminal Code contains three direct offences 

that deal with hate propaganda: advocating genocide: public 

incitement of hatred: and wilful promotion of hatred. In 

addition, there is a fourth indirect offence that deals with the 

spreading of false news. 

Advocating Genocide 

The type of hate propaganda described in section 281.1 of 

the Criminal Code, advocating genocide, is a direct result of a 

recommendation made by the Cohen Committee in 1971. Although the 

Committee believed that the act of genocide was adequately 

covered by existing crimes such as murder and assault, it felt 

that the crime of advocating or promoting genocide should be 
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created in order to fill a gap in the law since incitement to 

commit murder would probably not cover incitement to genocide, 

because murder relates to killing specific individuals, not 

destroying a group. 

The Commission agrees that advocating or promoting genocide 

is clearly a crime of promoting hatred and therefore should be 

dealt with by the criminal law. 

However, the Commission feels that one modification to the 

present definition is necessary: the word "urging" should be 

added to the phrase "advocating or promoting." 

This change is recommended for two reasons. It will ensure 

that the crime clearly applies to catch abstract advocacy in 

support of genoci.de as well as the more forceful urging .of people 

to commit genocide. Also, the wording of the crime is made mor.e 

consistent with a related aspect of the new Code now being 

prepared by the Commission - "furthering" a crime, in which the 

word "urging" is also to be used. 

Direct Crimes of Promoting Hatred 

The direct crimes of promoting hatred are: (1) inciting 

hatred against any identifiable group where such incitement is 
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likely to lead to a breach of the peace: and (2) the wilful 

promotion of hatred against any id~ntifiable group. 

Promoting enmity is clearly dysfunctional to society. It 

stirs up hatred among social groups. Preventing such harm 

justifies the use of the criminal law. 

The Commission therefore recommends that the above-mentioned 

crimes of promoting hatred and inciting hatred in a-public place 

rema in in the new Code. 

Inciting Hatred in a Public Place Likely to Cause a Breach of the 

Peace 

This offence, presently in subsection 281.2(1) of the ~, 

prohibits the incitement of hatred against any identifiable group 

where such incitement is likely to lead to a breach of the peace. 

The Commission recommends that: 

(a) to be consistent with the revised crime of wilfully 

promoting hatred, this offence should require the elements of 

"intentionally" (or "purposely") and "publicly" fomenting hatred 

against an identifiable group: 
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(b) it should continue to require a pUblication in a 

"public place": 

(c) to avoid the vagueness inherent in the term "likely to 

cause a breach of the peace," the result should be more clearly 

defined to mean "likely to cause harm to a person or damage to 

property": and 

(d) as is now the case, there should continue to be no 

specific defences to this crime set out in the section, because 

of the greater harm that may be caused to the public. 

Wilful Promotion of Hatred 

Of all the present crimes of promoting hatred, "wilfully 

promoting hatred" is the most problematic. 

For example, the term "promotes" does not describe 

accurately enough why the criminal law should prohibit such 

conduct. The spreading of hatred is a crime against the social 

order because it creates ill will and hostility towards powerless 

groups. The Commission recommends that we use a more precise 

term to describe what the law forbids - "foment," which is 

defined in part as: "[t]o rouse or stir up: to excite, to 

irritate." 
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In addition, the Commission feels that the crime of "wilful 

promotion of hatred" should continue to be one of intent (or 

purpose) and that this could best be achieved by removing the 

"wilfully" requirement and substituting in its place an 

»intentionally" (or "purposely") requirement. This change in 

wording would avoid the problems inherent in the word "wilfully," 

which has been defined inconsistently in criminal law. 

In relation to hate offences, the question arises whether 

truth should be a defence to the wilful promotion of hatred. As 

the law now stands, it is and should continue to be. This 

defence was created out of caution to ensure that statements of 

fact or opinion expressly per1t~itted in other contexts wouln not 

be prevented by this crime. 

The phrase "other than in private conversation" does not 

give enough protection to the fundamental value of privacy. Th~ 

Commission recommends that it be reworded to drop the "private 

conversation" exemption and to punish instead the person who 

"publicly" foments hatred against any identifiable group. This 

recommendation applies to both direct offences. 

Definition of Identifiable Groups 

Hate propaganda crimes should protect only those vulnerable 

groups which are an integral part of the Canadian social fabric 
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and which are most c,apable of being harmed by hatred directed 

against them. 

Certain groups have been harmed by hate propaganda in the 

past - for example, ethnic, religious, or racial groups, disabled 

or the elderly. Other groups may be similarly hurt in the 

future. 

In order to be consistent with the Canadian Charter of 

Rights and Freedoms, the Commission recommends that the 

definition of "identifiable groups" include the same groups 

listed in the Charter. Thus, hatred directed at people on the 

basis of their race, national or ethnic origin, colour, religion, 

sex, ag e or men tal or physical di sab il i ty, would be forb 5.1den" 

This definition must also be placed into a separate definition 

section which would apply to all hate propaganda crimes. 

Indirect Offence of Publishing False News 

While advocating genocide is the most harmful of the hate 

crimes, publishing false news is surely the least. Section 177 

prohibits the wilful pUblication of a statement, tale or news 

which the publisher knows is false and which causes or is likely 

to cause injury or mischief to public interest. 
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The Commission recommends that section 177 be abolished and 

that, while there may well be a need for a restrictive crime of 

causing public alarm, it should be defined in such a manner that 

it could not be used to prosecute hatemongers. It therefore 

suggests that "causing public alarm" be under a section other 

than that of hate offences. 

This Working Paper presents the tentative views of the 

Commission at this time. The Commission's final views will be 

incorporated into the new Criminal Code, which is now in the 

process of being drafted, after the Commission has taken into 

account comments which have been received both before and after 

pUblication of the Working Paper. 

The Law R'eform Commission of Canada was established in 1971 

for the purposes of modernizing Canada's federal laws and making 

them more meaningful, relevant and effective. 

A copy of Working Paper 50 may be obtained from: Law Reform 

Commission of Canada, 130 Albert street, 7th Floor, Ottawa, 

Ontario KIA OL6 (613) 995-5451, or Law Reform Commission of 

Canada, Place du Canada, Suite 310, Montreal, Quebec H3B 2N2 

(514) 283-4283. 
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