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UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF THE ASSISTANT SECRETARY
FOR VOCATIONAL AND ADULT EDUCATION

INTRODUCTION

This document was prepared to increase the Corrections Educatisn
field's familiarity with Chapter 2; Education Consolidation Act
of 1981. This manual was developed by the Corrections Education
Subcommittee in the Office of Elementary and Secondary Education
(OESE). Each office in the Department of Education has a
subcommittee on Correctional Education. The purpose of these
subcommittees is to work with program staff on concerns and
issues of a specific nature to each office and to promote
communication, support and delivery of educational services in
corrections. One of the activities of the subcommittees is to
prepare documents describing the programs and services within
each office.

Sincere thanks is extended to Dr. Lawrence F., Davenport,
Assistant Secretary of Elementary and Secondary Education, for
his support and promotion of his office staffs' involvement in
correctional education. Mr. James Evans, Special Assistant,
should be recognized for his leadership role as chair of the
OESE subcommittee. Specific acknowledgement is also extended to
Mr. Ron Davis who prepared this document on Chapter 2.

Mr. Davis has specific responsibility in this program area.
Additional inquiries may be addressed to:

Mr. Ron Davis

Chapter 2 Program

Office of Elementary and Secondary
Education

U.S. Department of Education

FOB-6, Room 2011-C

400 Maryland Avenue, S.W.

Washington, D.C. 20202

(202) 245-2774

We hope that you find this document of value. For information
on other available documents or on the Corrections Education
Program in the U.S. Department of Education, please contact:

Dr. Dianne Carter
Office of the Assistant Secretary, OVAE
i U.S. Department of Education
» i Reporters Building, Room 627
b&{lglFQE5 . 400 Maryland Avenue, S.W.
: Washington, D.C. 20202

NOV 10 1986 X (202) 732-2265

AcQUlSlTlONB

| JPRY

400 MARYLAND AVE . SW. WASHINGTON, DC. 20202
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A Report on State Chapter 2 Formulas

Background

A new provision in recent amendments to Chapter 2, the
_ education block grant, will oprobably require at least 32
states to make changes in how they distribute aid to local
school districts. Responses from state Chapter 2 Directors
to an NCCE survey funded by the Charles Stewart Mott Founda-
tion shows that 32 states are now sending funds set aside for
high~cost children to all their districts with any children
meeting the state's high-cost criteria. This practice is no
longer in accord with the intent of the law. Instead, states
are supposed to target their high-cost aid to the districts
with the greatesﬁ numbers of high-cost children.

The text of the new provision is as follows:

It is the intent of the conferees that section 565(a)

of the Education Consolidation ard Improvement Act of

1981 be interpreted such that State Chapter 2 distri-

bution formulas provide adjusted allocations to local

education agerncies (LEAs) with only the greatest numbers

or percentages of high-cost children rather than

allocations to LEAs with any number or percentage of

such children. (Conference Revort on H.R. 1035, ECIA
Technical Amendments, emphasis added.)

According to NCCE's data, only 17 states now target
their high-cost aid to districts with high numbers (or percen-
tages) of needy children. The remainder will have to change
how their high-cost aid is distributed. ''High-cost' has been

most often defined as low-income, limited English-speaking,
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gifted and talented, low-achieving, minority, handicapped, or
rurally isolated.

Under Chapter 2, approximately $455 million is divided
among the 50 states according to their school-aged pooulation.
A state may reserve up to 20 percent of its grant for state-
level programs; then it must devise a formula to distribute
the remaining 807 to local school districts according to its
needs or priorities. The only condition the law has imposed
is that the formula must be adjusted to provide more aid to
districts "with the greatest numbers or percentages of children
whose education imposes a higher than average cost per child."
(Sec. 565(a)).

After the law went into effect, the Education Department
chose to intrepret Section 565 to mean that states did not have
to target their high-cost aid to districts with the‘greatest
numbers of high-cost children.

In implementing this provision, an SEA (State Education

Agency) has a number of options. It may adjust its formula

so that any LEA having 'high'cost' children receives a

higher per-pupil allocation than LEAs with no 'high-cost'

children. The SEA may also adjust its fromula so that

not all LEAs having 'high-cost' children receive higher

per pupil allocations. Additionally, the SEA may adjust

its formula so that all LEAs receive additional funds
generated by 'high-cost' children according to the number
of such children present in each LEA. Cther options may
be available. (Non-Regulatory Guidance, Question 47, page

15.)

The techrical amendments change that interpretation, and the law,

so that states must establish some minimum number or percent of high-

cost children for districts to be esligible for "high-cost" aid.
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Unless the Education Department writes a new regulation defining
"greatest numbers or percentages'" (as, for example, above
the state average), which observers comnsider unlikely, the
decision where to impose a minimum eligibility requirement
will rest with the states.

In designing their formulas, SEAs must consult with a State
Advisory Committee representative of parents, the public, and
other educational interests. Most SEAs have gone through a
two-step process. First, they have decided how much should be
set aside for high-cost children versus how much should be
distributed on the basis of enrollment. Then, they have
determined which high-cost children should be identified for
extra aid, how the set-aside should be divided among them, and
whether to restrict the aid to districts with concentfations

of high-cost children.

The Formulas

The average state has reserved the full 20% for state
programs (including SEA staff salaries and expenses), and
passed 80% on to local districts. Of the 80% for local aid,
70% was distributed according to school enrollment {public and
private) and 307 for high-cost children. Most states (32) did
not define their high-cost criteria to eliminate districts
with only a few such children; instead the high-cost fuﬁas

were sent wherever the children were.




Chart 1 shows how the state formulas are split between
enrollment and high-cost criteria, and which high~cost criteria
the states selected. The first column shows the federal
Chapter 2 appropriation to each state. The second column
shows the percentage retained by the state for statewide pro-
grams. The third column shows how the local distribution
formula is divided between enrollment and high-cost children.
The remaining columns show the variety of high-cost criteria
selected by the states and the percentage set aside for each.

Chart 2 shows the total number of local districts parti-
cipating in Chapter 2 for each state, and the percentage of
local districts receiving high-cost aid under each of the needs
selected. For example, Alabama sends out 80% of its local aid
according to each school district's enrollment. The other 20%
is distributed for low-income and gifted children, and children
who live in districts with few resources but high tax rates.

On top of their tasic allocations, 100% of the districts re-
ceive additional aid for gifted children, 19% for low-income
children, and 12% because of their low resource base. Accord-
ing to the new amendments, Alabama should change its policy of
giving aid for gifted children in all districts to one of
restricting it to districts with the highest percentages of
gifted children. The other two high-cost criteria, low-income
and low tax base, are already defined to target aid to districts

with above average need.



CHART I

CHAPTER 2 FORMULA: STATE COMPARISON 3/1/84
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Special Needs Discribution -
AL § 7,633,794 10.0 B80%/20% 8.0 2.0 10.0
AR 2,187,360 20,0 30/70 25.0 25.0 20.0
AZ 5,098,409 10.0  98/02 * * *
AR 4,373,525 20.0 90/10 10.0
CA 41,291,513 19.5 42/58 8.5 1.5 5.0 43.0
co 5,222,993 20.0 83/17 16.0 1.0
cT 5,626,052 20.0 21/79 60.0 18.0 1.0
DE 2,187,360 20.0 70/30 10.0 10.0 10.0
FL 15,925,153 17.5 64/36 36.0
GA 10,864,740 20.0 50/50 50.0
HIxx 2,187,360 20.0 100/0
ID 2,187,360 20.0 85/1l5 10.0 5.0
IL 21,163,056 20.0 70/30 30.0
IN 10,582,428 20.0 83/17 15.0 2.0
1A 5,330,630 20.0  75/25 20.0 5.0
KS$ 4,129,341  20.0 88/12 9.0 .0 b 1.6
KY 7,057,931  20.0 84/16 7.0 7.0 2.0
LA 8,545,996 20.0 85/15 10.0 .6 A
ME 2,187,360 20.0 60/40 40.0
MD 7,896,681 20.0 80/20 11.5 8.5
MA 10,173,811 20.0 40/60 60.0
MI 18,231,652 20.0 5B/42 6.0 18.0 18.0
MN 7,629,692 20,0 82/18 120 6.0
MS 5,283,645 20,0 95/5 * * * *
MO 8,895,073 20,0 78.5/21.5 18.5 3.0
MT 2,187,360 20,0 71/29 9.0 40 18.0
NE 2,861,216 20,0  75/25 5.0 20.0
NV 2,187,360 20,0 90/10 1,0 *
NH 2,187,360 20,0 50/50 * * *
NJ 13,484,913 20,0  30/70 20.0 5.0 250 200
NM 2,665,553 20,0 70/30 30.0
NY 31,340,643 20,0 86.5/13.6 .3 .2 130 8.0
NC 11,047,452 20.0  70/30 30.0 .
ND 2,187,360 20,0 87/13 9.0 4.0
OH 20,354,591 20,0 75/25 13.0 .04 10.0 1.6
oK 5,484,556 20,0 B80/20 50 100 5.0
OR 4,631,497 20,0 70730 9.0 W5 2.5 4.0 7.0 7.0
PA 20,966,546 17.0 60/40 350 5.0
RI 2,187,360 20.0 60/40 23.0 6.0 11.0
sC 6,203,610 20.0  70/30 30.0
SD 2,187,360 20.0  90/10 5.0 5.0
IN 8,578,920 20.0 88/12 12.0
TX 27,672,974 20.0 73727 15.0 5 ' 7.0 .02
uT 3,058,956 20.0 77/23 * * *
vT 2,187,360 20.0 60/40 16.0 9,0 15.0
VA 9,824,822 20.0 65/35 18.0 17.0
WA 7,348,289 20.0 50/50 15.0 50  10.0 20.0
wv 3,652,769 2.0  90/10 5.0 5.0
WI 8,919,131 200  50/50 50.0
wY 2,187,360 200 59,41 30 2.0 35.0 8.0

Disctribution based on a weighted per-pupil formula that takes into account the high cost

of educating special needs children.
Hawaii has only one school district.



CHART II1

— CHAPTER 2 FORMULAS: SPECIAL NEEDS TARGETING 3/1/84
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p=———~Percentage of LEAz Receiving Funds for High-Cost Children=————i
AL 80/20 128 192 12% 1002
AKI 30/70 52 962 792 962
AZ® 98/02 162 1002 652 100% 1002
AR 90/10 370 552
CA  42/58 1050 482 57 40% 32
co 83/17 181 75% 50% }
cT  21/79 165 252 22 23
DE 70/30 19 902 90% 902
FL 64/36 67 1002
GA  5C/50 189 1002
HI 100/0 1
ID 85/15 118 1002 43%
IL 70/30 1004 992
IN 83/17 305 24% k) b4
A 75/25 442 392 sz
RS 88/12 319 982 132 992 99% .
KY 84/16 183 292 k"4 52
LA B85/15 73 97% ' 97% . ' 97%
ME 60/40 283 992
MD  80/20 24 100% 1002
M4 40/60 365 992
MI  58/42 573 612 112 22
MY 82/18 436 992 53% 25%
M5 95/5 157 20X 20Z 202 20%

MO  78.5/21.5 554 33% 112
MT, 71/29 554 212 542 142 .

NE® 75/25 1043 317 712

NV 90/10 17 947 ®

NH  50/50 158 * *

NJ o 30/70 597 262 81z 982 12%

NM 70/30 89 94%

NY  86.5/13.6 711 20% 192 99% 012 82
NC 70/30 150 95%

XD 87/13 297 42 602

O  75/25 759 20% K4 10% 12%
OK 80/20 570 100% 1002 100%

OR  70/30 313 92% 212 272 282 ¥4 85%

PA  60/40 504 992 30%

Rl  60/40 46 222 243 28%

SC  70/30 99 62%

SD  90/10 195 7% 100%

TN  88/12 151 100%

CTX 73/27 1004 982 * * *
uT  77/23 40 65% 1002 100%
VT  60/40 251 39% 352 35%

VA 65/35 139 59% 482

WA 50/50 300 99% 38z 982 ¥4 962
WY 90/10 38 1008 100%

WI  50/50 432 99% 612
WY 59741 27 100% 67% 447 33%

1 fstimates: not official figures
*
Factor formulas using an adjustment; data not available on # LEAs.



States That Targeted Aid

The seventeen states that send aid for high-cost children
only to districts with greater numbers or percentages of such
children have widely varying formulas. The Chart below describes
briefly their high-cpst criteria. The first column shows the
percent of aid available to local districts that was set aside
for each high-cost factor, the third column gives the per-
centage of districts that receive the funds. In deciding the
level at which a district's eligibility begins, most of these
states used state averages as a starting point. At least five,
for example, sent their low-income aid only to districts with

above the state average of children in the Title I program.

STATES THAT TARGET ALL AID TO HIGH-COST CHILDREN (N=17)

°/° Se 70 LEAs
State Aside Eligibility Criteria . Aided
AR 10% LEAs with Lowest Resources 55%
CA 43 LEAs with desegregation plans 3
1.5 Small LEAs ($2500 floor) 57
8.5 LEAs with above-average # AFDC children 48
5 LEAs with limited English-speaking
population 40
co 1 Small or rural LEAs 50
16 LEAs with > 157 low~income children 75
CT 60.2 LEAs with high concentration of AFDC
children 25
18.2 Children in magnet schools 2
IN 15 LEAs with >15% children in free-lunch
program
2 LEAs with = 12 students per square mile 31
TA 20 LEAs with >» average # Title I children 39
5 LEAs with minority language children 38
KY 7 LEAs with > average Title I children 29
7 LEAs with £6 students per square mile 34
2 LEAs with »average tax effort, ¢ average
PPE 5
MI 18 LEAs with below average scores on MEAP 11
18 LEAs with desegregation vlans 2

6 LEAs with <31.5 students per square mile 61
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States That Target All Aid to High-cost Children (continued)

% Set 7% LEAs
State Aside Eligibility Criteria Aided
MS 5 LEAs with highest 7% of high-cost
students (based on state equalization
formulas) 20
MO 3 LEAs with< 350 students 33
18.5 LEAs with >107% AFDC children 11
MT 9 LEAs with» 10 Title I children 21
2 LEAs with € 100 Students 54
18 LEAs with high tax effort, low PPE
(sliding scale) 14
ND 9 LEAs with 210 Title I children 74
4 LEAs ‘with=1 student per square mile 60
OH 10.9 LEAs with tax rate 10% > average, <
average/revenue/child 10
13.65 LEAs with > average # Title I children 20
.03 LEAs with<100 students 1
1.55 Children in special schools 12
RI 23 LEAs in top % AFDC Children 22
11 LEAs in top % handicapped children 28
6 LEAs in top % limited English speaking
children - 24
SC 30 LEAs with230.27% (or 2250) Title I
children 62
" VT 15 LEAs with >»average tax rate,<average PPE 35
16 LEAs with 2207% (or 100) low-income
children 39
9 LEAs with small schools 35
VA 17.9 LEAS with2217% Title I children ) 59
17.3 LEAS with> 25% scoring below grade level 48

States That Did Not Target Aid

The 32 states that do not target their high-cost set-
asides fall into two categories: those that target aid for some,
but not all (N=17); and those that do not target any aid (N=15).
Several high-cost criteria, by definition or happenstance,
automatically exclude some LEAs: sparsity (small, isolated
districts), tax effort ( LEAs with above-average tax rates and
below average per-pupil expenditures (PPE)), limited English
proficiency (or minority language children), and desegregation

(LEAs with approved plans or magnet schools). There are several




7.
states that target only for sparsity (AZ, AK, ID, KS, PA, SD, and

UT). The charts below describe all the non-targeting states'
formulas.
STATES THAT NEED TO CHANGE THEIR FORMULAS
A. States that Target Aid for Some High-Cost Children (N=17)
70 Set . 7° LEAs
State Aside Eligibility Criteria Aided
xazL 2 Title I-eligible children 100
Low and High Achieving Children 100
LEAs with <500 students 65
AL 2 LEAs with >average tax rate;<average PPE 12
8 LEAs with > average Title I students 19
10 Children scoring > 85% on CAT 100
*AK 24.5 Title I-eligible children 96
20 Handicapped children 96
26 Small LEAs (sliding sca'e) 79
*ID 10 Children in free/reduced price lunch
program 100
5 LEAs with <600 students 43
*KS 9 Title I children 98
1 LEAs with =.75 students per square mile 13
1.6 Handicapped children 100
ya Gifted children ° 100
MN 6 Title I children 99
6 LEAs in economically depressed areas 25
6 LEAS with<D5 schools per square mile 53
NJ 20 LEAs with economic need 26
25 Children needing Basic Skills Remediation 98
5 Gifted Children 81
20 Children in desegregating schools 12
NY 8.2 Children with special education needs 99
4.9 LEAs with >30% special needs children 8
.2 Children with limited English 19
.3 Small LEAs (sliding scale) 20
8 Children in magnet schools 201
NE 20 Handicapped children 77
5 Title I children 31
OR 9.4 Title I students 92
4 Small, sparsely settled LEAs 21
6.8 Handicapped Children 85
6.9 LEAs with desegregation plans .1
2.6 Children in limited English programs 27
3.9 Children in Gifted programs 28
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States that Target Aid for Some Hieh-Cost Children (N=17) (continued)

% Set , % LEAs

State Aside Eligibility Criteria Funded
*PA 35 Children from AFDC families 99
5 Small LEAs (sliding scale) 30
*SD 5 Handicapped children 100
1 5 Small, sparsely settled LEAs 7
TX 14.5 "Title I students 99

.02 Neglected and delinquent chlldren in
institutions NA
5.1 Children with limited English 40
7.7 Handicapped children 99
*UT 1.3 Small LEAs 65
8.6 Handicapped children 100
.5 Youth in custody 100
3 Vocational education students 100
6.8 LEA professional staff costs 100
3 Students in special-purpose programs 100
WA 15 Title I students 99
10 Minority population 96
10 Gifted children ( 3% LEA enrollment) 98
10 Racial isolation 1
5 Children with limited Engllsh 38
WI 25 Title I students "6l
25 Low-income children (census data) 99
WY 35 LEAs with > average tax rate;< average

PPE 44
3 Title I students 100
2 Small, isolated schools 67
1 LEAs with> 5% gifted children 33

1 These figures are not official, but based on estimates.

2 Unofficial estimates. Nebraska has 1043 school districts; some
are so small they have no needy children.

* States targeting only for sparsity.
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B. States that Do Not Target High-Cost Aid { 30% or more of all
LEAs receive all high-cost aid) (N=15)

7% Set % LEAs
State Aside Eligibility Criteria Funded
DE 10 Children from AFDC Families 90
10 Handicapped children 90
10 Gifted children (scoring 98th
percentile) 99
FL 36 Children scoring =25% state test 100
GA 50 Low income children (AFDC/reduced
and free lunch) i 100
IL 30 Title I children 99
LA 4.4 Handicapped children 97
10 Title I eligible children 97
.6 Gifted children 97
- MA 60 Children from AFDC families 99
MD 11.5 Title I-eligible children 100
Handicapped children 100
ME 40 Title I-eligible children 99
NV 10 Title I and AFDC children, adjusted
for sparsity and tax effort ($3000 floor) 94
NH 50 Handicapped children, tax resource
base, low/high demsity population
(1 factor) . 100
NM 30 Small, isolated LEAs (sliding scale;
$3,000 floor) 94
NC 30 Children in free lunch program 95
OK 5 Title I children 100
5 Handicapped children 100
5 Small LEAs (sliding scale) 100
5 Sparsely settled LEAs (sliding scale) NA
TN 12 Children below poverty level (census) 100
WV 5 Handicapped children 100
5 Title T children 100

(Hawaii has only one school district; therefore, it is not
required to target aid.)

High-Cost Set-Asides and Targeting

In considering how to direct aid for high-cost children there
is another major variable that needs toc be taken into account, and
that the new provision in the technical amendments did not address:

how much aid is set aside for high-cost children in the first
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place. One way to lock at this is to compare the amount per high-
cost child districts in different states receive. What we find
is that a state targeting its high-cost aid may not be delivering
a greater amount per needy child than a state sending the aid to
all its districts. Massachusetts allots $32.00 for a low-
income child to 99% of its LEAs; Ohio allots $11.20 for a low-
income child to 20% of its LEAs. The difference is that Massachu-
setts set aside 60% of its local aid for low-income children,
while Ohio set aside only 13%.

Let's look at all the states selecting low-income children

1A

as "high-cost," comparing those that target aid with those that

do not.
Av, % Set Av. Amount per Av., 7 LEAs
Aside Low-income child Funded
Targeting States 18% $9.71 - 40%
( N=17)
Non-Targeting
States (N=26) 20% $11.10 98%

In the aggregate, there is not a great deal of difference
in the help a district gets for a poor child.*

The same pattern is evident in aid for gifted and talented

children.
Av., 7% Set Av. Amount per Av. 7 LEAs
Aside Gifted Child Funded
Targeting States  3.3% $10.66 47%
{ N=3)
Non-Targeting 6.2% 12.57 97%

States (N=5)

*See Appendices I & II for per/ﬁupil allotments by all high-cost
categories.
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What this means is that states have to make trade-offs when
they design Chapter 2 formulas. The pressure is stronger to

spread the aid out than to target it toward need. This is obvious

from the average formula split of 70% for enrollment, 30% for
high~cost children, and from the fact that 65% of the states do
not target the high-cost aid they have set aside toward districts
needing it the most. The minutes of the Massachusetts Chapter
2 State Advisory Committee make this point well; the members
decided that if they were to reserve 60% of local aid for Title
I children, they had better send it to all the districts.
Congress may well have intended that more Chapter 2 funds
should be helping needy children than is presently the practice,
but the new provision will not necessarily have that effect.
Since states are still free to decide how much to allocate for
high-cost children, they may opt to set less aside if high-cost
funds cannot be sent to all districts. NCCE plans to continue
gathering data on state formulas and will issue another report

after SACs have met in the coming year.

Other Issues

This paper does not consider a number of other, related
issues, such as the tremendous disparities among per=-pupil
allotments for high-cost children (see Appendices I & II), the
problems of rural school districts with small numbers but high
percentages of needy children, or the effects of varying

definitions of need (Title I vs. AFDC vs. low-income census, for
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example). These will be treated later. NCCE would appreciate
suggestions on how to treat, quantify, or present the data, and

corrections of our information if it is inaccurate.




APPENDIX 1
STATE CHAPTER 2z FORMULAS: AMOUNT P
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AL $6,870,415 7.01 § 2.78 §2.65 $6.28
AK 1,749,888 5.96  32.58 24.94 34,48
Azl 4,588,568 8.60 * * *
AR 1,498,820 7,08 1.76
CA 33,239,667 3.07 6.14 2.07 6.14 10.50
co 4,178,394 6.13  14.23 3.66
cY 4,500,842 2.67 9,80 460,00 12.31
DE 1,749,888 10.32 17.91 26.81
FL 13,138,251 NA NA
GA 8,601,792 3.79  18.33
HI 1,749,888 6.74
I 1,749,888 7.01 4,83 6.81
IL 16,930,444 5.80  14.45
IN 8,465,942 6.30 11.33 1.32
TIA 4,264,504 5.64 9.93 51.21
KS 3,303,473 6.85 3.41 1.60 1.35 1.09
KY 5,646,344 6.57  4.38 4.38 4.38
LA 6,836,797 6.25  2.18 4,12 4,12
ME 1,749,888 4,52 '18.36
MD 6,317,345 5.96 5.90 5.57
MA 8,139,049 2.88  32.00
MI 14,585,321 4.37 4.37 4.37 4.37
MN 1,525,938 6.15 2.84 2.39 136
MS 1,056,729 7.60 * * * 3.10
M0 7,116,058 6.86 6.86 6.86
T 1,749,888 8.06 16.12 4.03 8.06
NE* 2,288,973 5.41 4.57 14.06
NV 1,749,888 10.07 . 10.02 *
NH 1,749,888 4,78 * * . * 9.94
NJ 10,787,930 2.26 4.74 11.92 5.89 15.07
NM 2,132,442 6.22 *
NY 25,072,514 NA * * * 60.64 *
NC 8,837,962 5.46 8.24
ND 1,749,888  11.89  13.00 26.00
OH - 16,283,672 5.61 11,20 55.99 8,40 16.80
OK 4,387,645 6.00 2.96 2.54 5.23
OR 3,705,198 5.41 6.10 6.10 6.10  6.10 6.10 6.10
PA 17,402,233 4,52 20.31 2.92
RI 1,749,888 6.03 21,95 21.9% 21.95
sC 4,962,888 5.05 8.43
SD 1,749,888  11.39 5.15 7.36
TN 6,863,136 6.56 6.56
TX 22,138,379 5.06 5.06 5.06 5.06 5.06
UT 2,471,165 5.31 * * *
VT 1,749,888 9.94  24.15 24,15 7.16
VA 7,859,858 4,92 4.92 4.92
WA 5,878,631 3.64 4,38 15.23 24,30 24,47
WV 2,922,215 5.95 3.73 3.54
WI 7,135,305 3.81  17.32 375.00
WY 1,749,888 13.97  13.97 13.97 13.97 13.97

1

Unofficial estimates.

*Factor formula data not available.




APPENDIX Il

TYPES OF HIGH-COST WEIGHTINGS USED IN STATE CHAPTER 2 FORMULAS
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Low~Income 42 19.1% 17 $10,79 $1,76-$32,.58 15
e AFDC/Title I Count 21 18,42 0 11.49 98
(AK,'AZ, DE, IL, KRS, LA,
MA, MD, ME, MN, NE, NV,
OR, PA, TX, WV, WA, WI,
OK, WYy, MD)
® Other Low=Income Counts 5 25.5% 0 9.49 99
(Free lunch, census,
comb.)
TN, ID, NC, MS, GA
¢ Minimum Low-Income Count 16 18.3% 17 9.72 40
(AL' CAi CT' co, IN, IA,
KY, MO, ND, NJ, OH, RI, SC,
VA, VT, AR)
Sparsity/Rural Isolation 26 6.0% 26 10.82 $1.32~855,99 45
s Floor Formulas 4 18.8% 4 13.50 77
(Guarantee minimum grant)
AK (§5,000), CA ($2,500),
NM ($3,000), NV ($3,000)
e Small Size, Sparse 17 4,02 17 10.50 28
Settlement (ID, IN, KRS, MI,
MN, MO, MT, OH, ND, OK, OR,
co, PA, SD, Wy, VT, KY)
e Small Size Adjustment Factor 6 NA NA NA NA
(AZ, MS, NV, NH, NY, UT)
Tax Effort 6 13.72 6 7.44 $2.65-513.97 20
e Above Average Tax Rate, 6 13.7% 6 7.44 20

Below Average Per-Pupil
Expenditure
(AL, KY, MT, OH, VI, WY)

-~Continued



APPENDIX II-~Cont.

TYPES OF HIGH-COST WELIGHTINGS USED TN STATE CHAPTER 2 FORMULAS
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Low Achievement 6 24,02 3 NA NA 71
e Low Test Scores ) 4 25.0% 3 NA NA 99
AZ, FL, NJ, NY
e Concentrations of Low 2 18.0% 2 NA NA 30
Achievers
MI, VA, (NY)
Limi*ed English-Spaaking 7 4,02 7 17.62 $5.06~551,21 31
e State Census or LEA Data 7 4,02 7 17.62 31
CA, IA, NY, OR, TX, WA
Gifted and Talented . 8 5.1% 3 11.86 $1,35~526.81 78.2
e LEAs with High G/T Enrollment 3 3.3% 3 10.66 47.3
(including special programs
for glifted/taleanted) MNJ, OR, WY
e Children Identified as G/T 5 6.2% 0 12,57 96.8
AL, DE, KS, LA, WA
Desegregation Efforts 7 19,12 7 83.0¢ $4,37-8460.24 2.9
e LEAs with Desegregation 5 21.6% 5 12,10 3.6
Programs
CA, MI, NJ, OR, WA
e Children Enrolled in Magnet 2 13.0% 2 260.32 1.0
Schools (CT, NY)
Handicapped 15 8.7% 1 10,92 §3,54-534.48 90.1
o LEA Count of Handicapped 11 8.7% 0 8.84 94.9
AK, DE, KS, MD, NE, OK,
LA, OR, SD, TX, WV
o Concentration of Handicapped 1 11.0% 1 21.95 28.0
RI
e Handicapoed Adjustment Factor 3 NA 0 NA NA




NONREGULATORY GUIDANCE FOR CHAPTERS 1 AND 2 (ECIA)



UNITED STATES DEPARTMENT OF EDUCATION
THE SECRETARY

Jul 26183

MEMORANDU™ TO CHIEF STATE SCHOOL OFFICERS

SUBJECT: Nonregulatory Guidance for Chapters 1 and 2 (ECIA)

The final regulations under Chapters l and 2 of the Education Consoli=-
dation and Improvement Act of 1981 (ECIA) were designed to reduce
regulatory burden while increasing State and local flexibility. As a
result, the final regulations did not prescribe specific methods for
implementing each of the program requirements.

Many State and local officials, however, requested further guldance
regarding the implementation of the Chapter 1 and Chapter 2 programs,
To respond to these requests and to provide uniform guidance, the
Department prepared and distributed prior to the 1982-83 school year
draft nonregulatory guidance documents containing suggested guidelines
for Chapter 1 programs operated by local educational agencles and
suggested guidelines for the State—administered programs under Chapter
2. These documents have now been revised in 1light of the £final
regulations as well as suggestions from readers and are being
distributed by the Department in accordance with Section 591(b) of the
ECIA,

I anticipate these documents will be updated periodically and expanded
as necessary to respond to questions you and other education officials
may ask regarding program implementation. We believe thils method of
providing uniform answers to frequently .asked questioms will prevent
confusion that educators may face because of unclear or conflicting
opinions. . Accordingly, in response to requestsi.for guidance,
information provided: by program staff that.is notifound in the stattte,
the rfegulations, or the nonregulatory guidance decuments should. be
considered as the individual's opinion only and should not be construed
as representing the position of the Department. .

ooy #bre
1

z, " In sharing with you copies of the current nonregulatory guidance

documents: for *Chapters 1 and’ 2 I wish to emphasize again that they

do not tmpose binding requirements on State and local educational

. agencies. Those agencies are encouraged to develop alternmative

- appr.oackes that are consistent with the statute, regulations, and

N ~legislative. history but may be more in keeping with particular needs
and circumstances.

. I hopa that these documents will be of use to you in the administration
e of the Chapter 1 and Chapter 2 programs.

il .

-

o
N

K . - o \ .
N ‘L E ; = .‘LGEL—
T. 8. Bell ™

400 MARYLAND AVE., S\W. WASHINGTON. D.C. 20202 .




FISCAL YEAR 1985 APPROPRIATION
FOR DISTRIBUTION IN 1985-86



ECIA Chapter 2 State Block Grants
Fiscal Year 1985 Appropriaticn for
Distribution in 1985-86 1/

State or FY 1985 State or FY 1985
Outlyving Area Allotment Qutlying Area Allotment
TOTAL $500,000,000

Alabama 8,584,934 New Mexico 3,148,509
Alaska 2,473,405 New York 34,213,795
Arizona 6,139,592 Morth Carolina 12,457,599
Arkansas 4,974,644 North Dakota 2,473,405
California 48,014,758 Ohio 22,186,491
Colorado 6,223,552 Oklahoma " 6,779,789
Connecticut 5,982,167 Oregon 5,268,505
Delaware 2,473,405 Pennsylvania 22,784,708
Florida 18,765,112 Rhode Island 2,473,405
Georgia 12,436,609 South Carolina 7,094,640
Hawaii 2,473,405 South Dakota 2,473,405
Idaho 2,473,405 Tennessee 9,644,932
Illinois 23,351,440 Texas 34,234,785
Indiana 11,628,492 Utah 4,208,507
Iowa 5,919,196 Vermont 2,473,405
Kansas " 4,733,258 Virginia 10,956,810
Rentucky 7,955,232 Washington 8,500,973
Louisiana 10,033,248 West Virginia 4,187,517
Maine 2,473,405 Wisconsin 9,749,882
Maryland 8,385,528 Wyoming 2,473,405
Massachusetts 10,746,910 District of Columbia 2,473,405
Michigan 19,352,833 Puerto Rico 9,239,267
Minnesota 8,385,528

Mississippi 6,045,137

Missouri 9,854,832

.Montana 2,473,405 American Samoa 483,834
Nebraska 3,263,954 Northern Marianas 243,058
Nevada 2,473,405 Guam 1,368,799
New Hampshire 2,473,405 Trust Territory 1,833,086
New Jersey 14,619,575 Virgin Islands 1,390,313

1/

One percent of the total appropriation for Chapter 2 is reserved
for the Outlying Areas. An additional amount of up to six
percent is reserved for the Secretary's Discretionary Funds.
The remainder is distributed to the 50 States, D.C., and Puerto
Rico on the basis of the aged 5-17 population. No Stace
receives less than 0.5 percent of the remainder. Source of aged
5-17 population--U.S. Department of Commerce, Bureau of the
Census: (1) 50 States and D.C., revised estimates of resident
population (7/83); (2) Puerto Rico and OQutlying Areas, 1980
Census.



CHAPTER 2

EDUCATION CONSOLIDATION AND IMPROVEMENT ACT OF 1981

A

NONREGULATORY GUIDANCE FOR
STATE AND LOCAL EDUCATIONAL AGENCIES
IMPLEMENTING CHAPTER 2 OF THE EDUCATION
CONSOLIDATION AND IMPROVEMENT ACT OF 1981

The nonregulatory guidance in this document is issued under
the authority in Section 591(b) of the Education Comnsolida-
tion and Improvement Act of 1981 (ECIA). This guidance is
binding on all officials of the U.S. Department of Educatioca.
It is not binding, however, on State and local educational
agencies and does not foreclose the development of alterna-
tive approaches that are consistent with the statute and
regulations but may be more in keeping with local needs and
circumstances. Rather, State and local officials are free

to develop -- indeed are encouraged to develop == altermative
approaches.

U.S. Department of Education

July 1983
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PURPOSE

Statutory Regquirement

See Section 56l(a) of Chapter 2, Appendix A at 1.

Requlatory Requirement

See §298.1 of the f£inal regulations, Appendix B at 5.

Questions and Answers
l. May preschool children receive Chépter 2 services?
Yes. See Section 56l(a) of Chapter 2, Appendix A at l.
* * * * *
DEFINITIONS

Statutory Regquirement

See Section 595(a) of the ECIA, Appendix A at 13-14.

Regulatory Regquirement
See §298.2 of the final regulations, Appendix B at 5.
* . * * * . *
GENERAL RESPONSIBILITIES OF STATE AND LOCAL EDUCATIONAL AGENCIES

Statutory Reguirements

The following sections of Chapter 2 contain the basic responsi-
bilities of State and local educational agencies:

Section 561(b) of Chapter 2, Appendix A at 1.
Section 564(a)(l) of Chapter 2, Appendix A at 2.
Section 566(c) of Chapter 2, Appendix A at 4.

Regulatory Requirement

See §298.3 of the final regulations, Appendix B at 5.

* * * * *



STATE APPLICATIONS

tatucorv Recuiremens

See Section 564 of Chapter 2,'Appendix A at 2-3.

Reculatorv Requirement

See §298.4 of the final regulations, Appendix B at 5-6.

Questions and Answers

2, Will the Department require a standard S:ate application
for Chapter 2?2

No. A State may submit its Chapter 2 apvlication in
any form that the State determines is appropriate.
See §258.4(a)(2) of the final regulations, Appendix 3
at 5.

3. May a State's Chapter 2 zpplication cover more than one
vear?

Yes. 'A State may f£ile a Chapter 2 agplication that
. covers one, two, cr thre2e vears, See2 Saction 36«(k) of
Chapter 2, Appendix A at 3.
4., Wnat is the funchion oI the Secretaxy with respect &
State applications? .
&s indicat2d in %he preamble oI %he final ragulaticns
(Appendix 2 at 1), the Secretarv checks to ensure that
each State's Chapter 2 application meess the statutcry
requirements in Section 564 of Chapter 2 (Appendix A

at 2«3), If the application meets those reguiresrents,
the Secretary retains the application and awards the
State its Chapter 2 grant. If the application does
not meet those reguirements, the SecretarVv indicates
to the State the requirements tha: the application
failed to meet., The State may amend its application
and submit those amendments t2 the Secretary..

5. In its Chapter 2 application, must a State indicate the
amount of funds it intends to alloczte t2 various Chapter 2
activities?

W AR et G Y S te - i —n S B e — —




6.

Section 564(a)(3) of Chapter 2 (Appendix A at 2-3)
reguires a State that desires to receive grants under
Chapter 2 to file an application which "sets forth the
planned allocation of funds reserved for State use

of [Chapter 2] and amecng the authorized programs and
projects which are to be implemented, and the alloca-
tion of such funds required to implement section 5856,
including administrative costs of carrying out the
responsibilities of the State educational agency under
[Chapter 2]." (emphasis added)

How may a State meet the applicable requirement in Section

435 of GEPA (single State application) with respect to its
Chapter 2 application?

7.

See the preamble of the final regulations, Appendix B
at 3.

Should a State's Chapter 2 application contain any provi-

sions regarding the use of "carryover funds" that remain
unobligated from the 1981 appropriation?

No, not necessarilv. The final regulations are silent
on how SEAs should account for their use of carrvover
funds. Therefore, SEAs are not required to report their
use of such funds to the Secretary. However, it would
be helpful to the Secretary for SEAs to indicate in
their Chapter 2 applications how their carrvever funds
will be used. See Section 514(b)(2)(B) of the Omnibus
Education Reconciliation Act of 1981 (Appendix A at 15)
and the preamble of the final regulations (Appendix B

at 4).

8. Under what circumstances must a-State amend its Chapter 2
application?
See section 564(b) of Chapter 2, Aﬁpendix A at 3;
§298.4(b)(2) of the final regulations, Appendix B at S.
9. What procedures are to be followed to amend a State
application?

Amendments to State applications must comply with the
requirements in Section 564 of Chapter 2 (Appendix A

at 2-3). If the amendments deal with the items listed

in Section 564(a)(2), the State Advisory Committee

must be given an opportunity to advise the SEA on the
changes. The amendments must be filed with the Secretary
who checks to ensure that they meet the reguirements in
Section 564.

* * * . * * *




STATE ADVISQRY COMMITTEE

Stztutorv Recuirement

See Section 564(a)(2) of Chapter 2, Appendix A at 2,

Regulatorv Requirenent

See §298.6 of the final regulations, Appendix B at 6.
| Questions and Answers
10. What is the role of the State Advisory Committee?
See Section 564(a)(2) of Chapter 2, Appendix A at 2;
:zdsfzss.s(c) of the final regulations, Appendix B

ll. Does the State Advisory Committee deal with Chapter 2
only?

As Section 564(a)(2) of Chapter 2 (Appendix & at 2)
and §298.8(c) of the £inal regulations (Appendix 3 az
6) provide, the only statutory responsibilizies ¢Z
the State Advisorv Commititee relate &o Chapser 2.

12, Does the State Advisorv Commitiee advise on tha use of

Chapter 2 funds distridutad ts LIis under Saczizn 343{a)?
No. The State Adviscry Commititee adwvises only on use
of the Chaprer 2 Sunds reserved Sor 2 Staze's use
under Secczion £685(a) of Chapter 2, and on the Zormula
for distributing the LZIAs' funds. It coes not advise
on the use bv LZAs of their Chapter 2 allocatlions.

13. HMay the State Advisorv ;ommzttee mandate educational
priorities for a State's use of its Chan er 2 funds?

According to Section 564(a)(2) of Chapter 2 (Appendix

A at 2), the State Advisory Committee's function is
purely advisorv. Therefore, 2lthough it must advise

the SEA on the allocation of Chapter 2 funds reserved
for the State's use under Section 565(a) of Chapter 2,
the State Advisory Committee may not mandate educational
priorities.




14, Is the State Advisory Committee required to advise the
SEA on how the funds reserved for a State's use are to be
expended?

Yes., The State Advisory Committee should, to discharge
its responsibility under Section 564(a)(2) of Chapter 2
(Appendix A at 2), make specific recommendations to

the SEA on how the funds reserved for a State's use

are to be expended. 1In other words, the State Advisory
Committee cahnot merely give the SEA complete discretion
to spend those funds. The State Advisory Committee

may, of course, approve allocations recommended by the
SEA. As stated in question #13, however, the State
Advisory Committee cannot mandate that its recommendations
be accepted.

15. To what extent does the State Advisory Committee advise
the SEA concerning the evaluation of State programs?

Section 564(a)(2) of Chapter 2 (Appendix A at 2)
requires the State Advisory Committee to advise the

SEA on the evaluation of State programs assisted under
Chapter 2. This requirement applies only to those
Chapter 2 programs operated with Chapter 2 £funds
reserved for the State's unse. As a result, it does

not apply to Chapter 2 programs operated with funds
allocated to LEAs. However, Section 564(a)(5) of
Chapter 2 (Appendix A at 3) directs that the evaluation
reguired bv that section, which does apply tc programs
operated with funds allocated to LEAs, include comments
of the State Advisory Committee.

16. May the State Board of Education be the State Advisory
Committee? :

Yes, as long as the conditions set forth in
§298.6(b) of the final regulations (Appendix B at 6)
are met.

17. How many members must there be on the State Advisory
Committee?

The Chapter 2 statute establishes no maximum or minimum
number of members. It does require that the State
Advisory Committee meet the representation requirements
of Section 564(a)(2) of Chapter 2 (Appendix A at 2).
One person, however, may represent more than one of

the listed groups.




18, Must Ypersons rerresentazive oI the crotps lissed in
Section 564(2)(2) of Chapter 2 actually be members ci
those groups (e.g., students)?

Not necessarily. Section 564(a)(2) of Chapter 2 (Appen-
dix A at 2) reqguires that the State Advisory Commitiee be
broadly representative of the educational interests and
the general public in the State, including persons repre-
sentative of the groups listed in (A)=(G). Thus, although
all the interests must be represented, it is not essential
that members of those groups be named for every categorv

as long as those named can be reasonably deemed to represent
their category. .

19, May the expenses of a State Advisory Committee be charged
against the Chavter 2 funds reserved for State use?

Section 364(a)(3) of Chapter 2 (Appendix A at 2=-3) provides
for the pavment of an SEA's administrative costs out of
Chapter 2 funds. The expenses incurred by a State aAdvisorv
Committee in carrving out its functions under Section
364(a)(2) aze administrative costs that may be paif Zxe

- et
v

the Chapter 2 Zunds resaerved Ifor 3tate use,

. Wnat expenses incurred by a State Acdvisorv Comn
alleowable z2s4s? ‘

Thera must e a direct ralationship cetween tha costs
incurrad for a Chapter 2 proiecs and the autherized
Durposes o< that project. Thus, the axpenses incurrad
Sy a State Adwiscrv Committee shculd be consistent with
the authorized funciions of the commitise under Seczion
§64(2)(2) of Chapter 2 to advise the SZA through 2
rrocess of "active and continuing consul®ation.®™ Wikhin

this framework, SEAs have considerable flexibilisy

in deteznining what expenses c¢I the State Advisory
Committee axre allowable.

21, May costs incurred for expenses of the State Advisory
Committtee prior to July 1, 1982 be charged to the State's
Chapter 2 account after July 1, 19822

Yes, See the preamble of the £final regulations, Appendix B
at l.




22, May a State receive a Chapter 2 grant if it does not
establish a State Advisory Committee?

No. Section 564(a){2) of Chapter 2 (Appendix A at 2)
and §298.6(a) of the final regulations (Appendix B at 5)
in effect require any State that desires to receive a
grant under Chapter 2 to establish a State Advisory
Commi ttee.

* * * * *

ALLOCATION OF CHAPTER 2 FUNDS TO STATES

Statutory Reguirement

See Section 563 of Chapter 2, Appendix A at 2.

Regulatory Regquirement

See §298.5 of the final regulations, Appendix B at 6.

Questions and Answers

23. Is the Secretary's basis for allotting Chapter 2 funds to
States the same as an SEA's basis for distributing Chapter 2
funds to LEAs?

No. Under Section 563 of Chapter 2 (Appendix A at 2)
the Secretary allots Chapter 2 funds to States based

on the ratio of the school-age population (children
aged 5 through 17) in the State to the school-age
population of all the States. Once a State receives its
Chapter 2 funds, however, Section 565{(a) of Chapter 2
(Appendix & at 3) requires the SEA to distribute not
less than 80 percent of those funds to its LEAs accord-
ing to the relative enrollments in public and nonpublic
schools within those LEAs adjusted in accordance with
criteria approved by the Secretary to provide higher
per pupil allocations to those LEAs with the greatest
numbers or percentages of "high-cost" children.

24. What requirements must a State meet in order to
receive a Chapter 2 grant?




To receive a Chacter 2 grank, 2 Stake muss have on Zile

with %2he Secretarvy an apzlication that satisiies zhe

reguirements in Section 554 of Chapeer 2. In aédéizlon,

before the SEZA may cdistribuke Chapter 2 funds To lias,
-

the SEA must have 1its formula £or the allocation
Chapter 2 funds to LEAs approved by the Secretary.
See the preamble of tha £inal regulations, Appendix B
at 1-20

25, Is there any provision for the Department of the Interior's
Bureau of Indian Affairs (BIA) to receive financial assistance
for Indian children under Chapter 27

No. Chapter 2 does not contain a setaside under which
BIA would receive Chapter 2 funds to serve Indian

children.
* * * * *
LOCAL APPLICATIONS
Statutory Reguirement
See Sercxicn 588 of Chapter 2, Apzendix A at 3=4.
Peculatorv Feculremens
Sz2 §298.7 of the final :eéu:aticns, dzgeniix S a4 6.

: Questions ané Answers

26, What is =ha function of the SZA wiih resrcect to local
asplications?

b~ .0 |

The SZA checks to ensure that each LZA'S a*:‘lca“ion
meets the statutory recuirements in Section 588 of
Chapter 2 (Aprendix A at 3-4)., If £he application
meets ithcse reguiremenis, the SEZA files the agplica-
tion and distributes Lo the LEAs their allocations
of Chapter 2 funds.

27. In its Chapter 2 application, must an LEA indicate the
amount of funds it ‘ntends to allocate to various Chapter 2
activities?

Section 566(a)(l) of Chapter 2 (Appendix A at 3)
requires an LZA that desires to receive a grant
under Chapter 2 to file an application which "sets
forth the zlanned allocation of funds among sub-
chapters A, B, ané C of [Chapte* 2] ané for the
programs authorized by such subchaptsrs which it
intends to suppor:, includine the allocation of
such funds recuired TS implement section 588."
(emphasis added) ’ .




28. How may an LEA meet the applicable requirements in Section
436 of GEPA (single LEA application) with respect to its
Chapter 2 application?

See the preamble ©f the final regulations, Appendix B at 3.

29, Under what circumstances must an LEA amend its Chapter 2
application?

See Section 566(b) of Chapter 2, Appendix A at 4;
§298.7(b)(2) of the final regulations, Appendix B at 6.

30. Should an LEA's Chapter 2 application contain any
provisions regarding the use of "carryover funds" that remain
unobligated from the 198l appropriation?

No, not necessarily. SEAs may wish LEAs to indicate in
their Chapter 2 applications how their carrvover funds
will be used. See Section 3514(b)(2)(B) of the Omnibus
Education Reconciliation Act of 1981 (Appendix A at 15)
and the preamble of the final regulations (Appendix B
at 4).

3l. Must an LEA consult with parents, teachers, and admini-
strative personnel in develoring its Chapter 2 applications?

Yes. ©See Section 566(a)(4) of Chapter 2, Appendix A
at 4; §298.7(c) of the final regulations, Appendix B
at 6. .

32. What standards constitute the "systemafic consultation
with parents" required by Section 566(a)(4) of Chapter 272

It is the responsibility of each LEA to define, based on

local needs and circumstances, what standards constitute

"systematic consultation with parents." However, "syste-

matic consultation" normally would be an ongoing process

that is open to a2ll interested persons and is calculated

to provide advice within a time frame that can affect the
ultimate decision.

33. _What types of information covld an LEA provide to parents in
order to facilitate effective parent participation in Chapter 2
programs?

Meaningful parent involvement requires adequate information
upon which to base that involvement. LEAs may wish to con-
sider providing parents, or making available to parents =--
in an ongoing, timely, and adeguate manner -- proposed

and final project applications, needs assessment documents,

- 10 =



——

34.

rrodiect plans, budgetary inifcrmaticn, evzluacion dasz,
local, State, ané Federal laws, regulatizns, ané gsuide=-
lln-s, and any other Chapter 2 inZormation needed for
full, effective parent participation.

Is the requirement for "systematic consultation"™ with

parents, taachers, and administrative personnel satisfied by
holding an official, public meeting of the local school board
to discuss how Chapter 2 funds are to be spent?

Section 566(a)(4) of Chapter 2 (Appendix A at 4) states
that consultation involves the allocation of funds and

the design, planning, and implementation of Chapter
programs. Although the form of consultation is a matter
for local decision, Congress appears to have contemplated
additional consultation bevend, or supplemental to, stand-
ard local practice exemplified by school boaré meetings.

If an LEA does choose to maxe the local schoml board the
vehicle for such consultation, Chapter 2 should be a stané-
ing item on the board's agenda for all public meezings.
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ALLOCATION OF CHAPTER 2 FUNDS TO LOCAL EDUCATIONAL AGENCIES

Statutorv Requirement

See Section 565 of Chapter 2, Appendix A at 3.

Regulatory Requirement

See §298.8 of the final regulations, Appendix B at 6.

Questions and Answers

35, What are the requirements that SEAs must follow to determine
the allocation of Chapter 2 funds =--

- to LEAs? See Section 565(a) of Chapter 2, Appendix A
at 3; §§298.6(c)(2) and 298.8(b) of the final regulations,
Appendix B at 6.

- reserved for State use? See Section 564(a)(2) of
Chapter 2, Appendix A at 2; §298.6(c)(l) of the final
regulations, Appendix B at 6.

36. May an SEA reserve less than 20 percent of its Chapter 2
allocation for State use and distribute more than 80 percent
to its LEAs?

Yes. Section 565(a) of Chapter 2 (Appendix A at 3) and
§298.8(b) of the £f£inal regulations (Aprendix B at 6)
require that an SEA distribute at least 80 percent of the
State's Chapter 2 funds to LEAs. Thus, nothing prohibits
an SEA from distributing more than 80 vercent to LEAs
within the State. - ‘

37. . Does an LEA receive Chapter 2 funds based on the number of
children residing in the LEA or the number enrolled in schools
within the LEA? .

As indicated in Section 565(a) of Chapter 2 (Appendix A

at 3) and §298.8(b) of the final regulations (Appendix B

at 6), an LEA receives Chapter 2 funds according to the
relative number of children enrolled in public and nonpublic
elementary and secondary schools within the LEA.

38. 1Is enrollment to be counted by average daily attendance,
average daily membership, or some other method?

Each State may decide what uniform criterion of enrollment
it wishes to use.
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38, In distributing Chapter 2 funds %o LEAs, must an SIA count
all children enrolled in nonnuo;;c schools even &thoucgch nois all
of those chiidren are participating in Chapher 2 p:og::ms?

Yes. Section 565(a) of Chapter 2 (Appendix A at 3) and
§298.8(b) of the final regulations (Appendix 3 at )
require the distribution of Chapter 2 funds to an LEA
according to the relative enrollments in public and
nonpublic schools within the LEA. This section makes no
distinction between children who are participating and
those who are not participating in Chapter 2 programs.
Rather, the critical factor for purposes of distributing
Chapter 2 funds to LEAs is whether the children are attending
a2 nonpublic educational institution that is considered an
elementary or secondary school according to State law,

40. Are chiléren in Indian contract schools or in schools
cperated bv BIA eligible to receive Chapter 2 services?

Whether Indian children in contract schools or in schools
cperated by BIA are eligible to receive Chaptar 2 sarvice
depends ucon the ralationship that the State or LIA has
with particular schools. IZ the State considers the schocl
to be a local educational agency, then the Sz should
allceczte Chapter 2 Iunds to the school as the I would
to the other LZAs in the State. Cn the other nand, if a
school is not an LZA but is located within the boundaries
of an LZA and =hz Btate counits the childran ia ke scheel
as private school c¢hildren, the LIA should treact che
school as a private school &nd Zollow the recuiramenzs in
Section 586 of Chapter 2 (Appendix A at §=1i) and
§§298.,21-288,28 0f the final regulations (Appendix 5 ac
.8 9). * .
4l. Bow do children in State-operaced schools serving c¢rouds
such as neglecteé or delinquent vouth, mentally recarded perscns,

or mentally ill persons receive Chapter 2 services?

BEow children in a State-operated school receive Chapter 2
services depends on the school's status within a State,
For example, if the State considers a State-operated school
to be an LEA within the definition in Section 585 of
Chapter 2 (Appendix A ag 13-14), the school would apply for
and receive Chapter 2 funds on the same basis as any other
- LEA in the State, Under this circumstance, the State-pperated
school would provide its own Chapter 2 services. If the
State~operated sSchool is not an LEA but has an arrangement
with an LZA under which =he school receives educational
services, the children in £he Sta:e-op°'a:ed school weuld
be ecuunzed as part ¢f the LEA's enrollxent and the LE3
wouléd »rovide Chapter 2 services to them,




42, Some States have regional service centers or intermediate
units that provide educational services to a number of LEAs.

In many instances, these regional centers meet the statutory
definition of an LEA., Also, as a result of these arrangements,
a child may be enrclled in both a component LEA and a regional
center. How should States deal with regional service ¢enters,
which meet the statutory definition of an LEA, in the Chapter 2
distribution formula?

Section 565(a) of Chapter 2 (Appendix A at 3) does not

permit any double counting of children. Thus, when both a
regional center and the component LEAs that it serves qualify
as LEAs under the statutory definition of an LEA, Chapter 2
requires the SEA to distribute funds to either the

regional center or the component LEAs, or to determine an
equitable means of dividing the funds among the eligible

LEAs. For example, if a regional service center is providing
services to children in the component LEAs within the center's
service area, the SEA may choose to distribute Chapter 2

funds to the component LEAs which could then contract

with the regional center for those services. .Other options
are also available. If an SEA decides to distribute Chapter 2
funds directly to a regional center on the basis that the
center is an LEA, then the regional center must apply for
those funds under Section 566 of Chapter 2 and meet all the
requirements imposed on LEAs by the statute and the £inal
regulations. ‘

43. What kind cf children are those whose education imposes a
higher than average cost per child ("high=-cost" children)?

Section 565(a) of Chapter 2 (Appendix A at 3) and §298.8(b)
of the final regulations (Appendix B at 6) require an SEA

to adjust its formula to provide higher per pupil allocations
to LEAs that have the greatest numbers or percentages of
children whose education imposes a higher than average cost
per child. Section 565(a) lists three examples of the
categories of children that Congress regarded as "high-cost"
children: Children from low-income families; children
living in economically depressed urban and rural areas;

and children living in sparsely populated areas. Using
these examples as guidance, each SEA has substantial

freedom to identify which categories of children it

will designate as "high-cost" children. These examples

of "high=-cost™ children are not exclusive, however.
Therefore, an SEA may establish criteria, subject to the
Secretary's approval, that include other "high-cost" chil-
dren such as handicapped children, children of limited
English-speaking proficiency, children in districts
undergoing desegregation, or gifted and talented children.
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44, Must an SIA acdjust its formula 0 Provide higher per suzil
allocations Lz LIxs with the greatest numbers or percentaces

¢f "high=-cosz" chiliren even if the State has alrsady takan <those
children into consideration through i1ts State 2¢gualizzzion Zor-

Yes, See §298.8(c) of the final regqulations, Appendix B

at 6. 3ecause this adjustment is a Chapter 2 regquirement,
an SEA in a State with a State ggualization formula that
takes into consideration "high=-cost® children must still
adjust its Chapter 2 formula. SEAs, however, have consider-
aple flexibility in how they make this addjustment.

45. Must the District of Columbia, Puerto Rico, and Bawaii
addust their Chapter 2 allocations under Section 565 of Chapter 2,

No. Because the District of Columbia, Puerto Rico, and
Eawaii each have only one LZA, thev do not have to acdijust
their Chapter 2 allocations under Section 565 of Chapter 2
(3ppendix A at 3) to provide higher per pupil allocations
to LEAs that have the greatest numbers or Dercentaces ¢
"high~cost" children.

-
d

& %o account for "migh-

8 justing ies allocation formul
ost" childran, 22v 2n SEZA exclucde LIisg wiiheout "high-ccss”
nildren £zrom receiving Chapter 2 Zundés?
Mo. &8s indiczzzd in §2S3.3{c) ¢f %the Iinmal ragulziticns
(2ppendix 3 a2 2), Secticn 383 ¢f Chapter 2 recuirss an
SZA to provide an allocation to an LES otherwisé eligitle
aven though Lt 2as no "high-cocst" chillren.
47. May all LIis hauing "high=cost" chiliren receive highar
per pupil allccations based on the adjustment reguiraé under
Section 563(a) ol Chapter 2 or is this adjustment confined o

only those Lids with the greatest numbers or percentages oi

such chilédran?
Section 3565(a) of Chapter 2 (Appendix A at 3) reguires
SEAs to adjust their formulas to provide higher per pupil
allocations to LEAs which have the greatest numbers or
percentages of "high-cost" children. 1In implementing
this provision, an SEA has a number of options. It may
adjust its formula so that any LEA having "high-cost”
children receives a higher ser pupil allocation than LEAs
with no "high=-cost" children. The SEA may also adjust
its formula so that not all LEAs. having "high=cost" children
receive higher per pupil allocations. Additionally, the
SEA may adjust its formula so that all LEAs raceive addi-
tional funds generated by “high-cost" children according
to the number of such chiléren present in each LEA.
Other cptions may be available.




48, May an SEA include in its criteria for the distribution of
Chapter 2 funds to LEAs a "hold~harmless" provision that takes

into consideration the amount of funds received from the ante-

cedent programs?

No. Several States included in their proposed Chapter 2
formulas "hold-harmless" provisions that guaranteed LEAs
a percentage of the funds they had received under one or
more of the antecedent programs. These formulas had to
be revised because the "hold-harmless" provisions bore no
relationship to either enrollment or "high-cost"™ children.

Congress made no provision in Section 565 of Chapter 2 for
such "hold-harmless" provisions. To the contrary, Congress
specifically provided for an allocation formula based on
enrollments in public and private schools, adjusted by
criteria to provide higher per pupil allocations to LEAs
with the greatest numbers or percentages of "high-cost"
children. These criteria must be reasonably calculated to
produce an equitable distribution of funds with reference
to the "high-cost" children selected as part of the formula.
The criteria must relate to actual counts of children

whose education imposes extra costs on the school districts
in which they are located.

49, What standards will the Secretary use in approving an
SEA's criteria for adjusting its allocation formula to provide
for "high-cost" children?

See Section 565(b) of Chapter 2, Appendix 2 at 3; §298.8(4d)
of the f£inal regulations, Appendix B at 6.

50. If an SZA wishes to modify its criteria for the distribution
of Chapter 2 funds to LEAs after those criteria have been
approved by the Secretary, must it request approval again from
the Secretary? '

Yes. Because Section 565(a) of Chapter 2 (Appendix A at 3)
requires the Secretary to approve an SEA's criteria for the
distribution of Chapter 2 funds, the Secretary must approve
modifications of those criteria. In addition, the State
Advisory Committee must have the opportunity to .comment on
the modifications.

51. If an LEA does not apply for Chapter 2 funds, may its
funds be distributed to other LEAs?

After the SEA makes the necessary arrangements for the
provision of Chapter 2 services to children enrolled in
eligible private schools, the SEA may, in accordance with
§298.9 of the final regulations (Appendix B at 6), distribute
the balance of that LEA's Chapter 2 allocation to other
LEAs in the State.
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Reculatorv Recuiremens

Ses §298.9 of the final regulations, Appendix B at 5,

Questions and Answvers

52. May an SEA reallocate Chapter 2 funds?

Yes, See §298.9(a) of the final regqulations, Aprendix 8
at 6,

53. During what period of time may an SZA reallocate Chapter 2
funds?

&s indicated in §298.9(b) of the £inal regulations
(Appendix 8 at §), an SEA mayv realloczte Chapter 2
funds only during the £fiscal year Zfor which the funds
were appropriated or during the succeeding £fiscal vear.

5+. Under Section 4.2 of GEPA and §298.14 o2f the final
regulations, an STA or LEA must obligate Zunds éuring the
£iscal vear for which the funés were appraopriaczed or during
the succeeding fiscal vear., ' Section 298.9% of the regulations
Permiss an SEA to reallocat2 CTharier 2 funés Zrom one LIA o
anocher. Must the rzallocaiion occur w;:hi: the yesr Zor
which the funds were appropriated or the succeeding fiscal
vezr? If so, wouldn't che ealloc=tlcn hawve “15 practical
elfect of curtailing cthe period of availailiser ¢ Zunds a2t
the LIA lavel?

As provided in §298,9(%)(1l) of the £imal ragulaticns
(Pno,"-lx B a2t §), a reallocatzion of Zundes Zrom one LIA
to a2nothexr must be made during the Ziscal vear Zor which
the funds were a;prcpriated or during the sucgeeding Zisca
year., To avoid S23 reallocations 0f Zunds thzxt the L3
would have obligateé during such succeeding fiscal year,

§298.9(a)(1)(ii)(3) provides that the SEA may only =-eallo-
cate Chapter 2 funds that exceed the amount thaz the LEA
needs to provide a prudent a2nd justifiable reserve of
funds for operating its Chapter 2 projects effectively
during the next f£iscal yvear,

* * * * *
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See

USE OF CHAPTER 2 FUNDS

Statutorv Reguirement

Sections 571-582 of Chapter 2, Appendix A at 4-8,

Regulatory Requirement

See §298.10 of the final regulations, Appendix B at 6.

Use

Questions and Answers

of funds in general

53.

May an SEA or a State legislature establish -- through

the budget approval process, legislation, or other means =--
binding regquirements on an LEA with respect to the division of
funds received under Section 565(a) among the purposes of
Chapter 2 as set forth in Subchapters A, B, and C?

56.
mine

57.

No. See Section 566(c) of Chapter 2, Appendix A at 4;
§298.3(b) of the final regulations, Appendix B at 4.

Is there any guidance that SEAs and LEAs may use to deter-
what expenditures are allowable?

There must be a direct relationship between the costs
incurred for a Chapter 2. project and the authorized
purposes of that project. Within this framework, SEAs
and LEAs have considerable £flexibility in determining
what costs are allowable under Chapter 2. In the past,
the cost principles sat forth in Appendix C to 34 CFR
Part 74 have governed SEAs and LEAs in determining allow-
able costs. As indicated in the preamble of the final
regulations (Appendix B at 3-4), adherence to the prin-
ciples in 34 CFR Part 74 is not required for Chapter 2.
Instead, SEAs and LEAs may apply equivalent standards of
their own. SEAs and LEAs continuing to follow the cost
principles in 34 CFR Part 74, however, will be considered
to be in compliance.

May Chapter 2 funds be used to hire personnel?
Yes, provided those personnel are hired to carry out

activities authorized under Chapter 2 and State practices
permit such use of Chapter 2 funds.
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58. May Chapter 2 funds be used to payv for consiruciion cosis?

With one exception, Chapter 2 funds may not be used Lo pay
for the costs of construction because Chapter 2 does not
specifically authorize construction rnor was it authorized
under any of the antecedent programs that have been con-

solidated into Chapter 2.

The one exception is contained in Section 586(a)(l) (Appendix
A at 9-10) (dealing with the participation of children
enrolled in private schools), which permits an SEA or LEA

to .use Chapter 2 funds for the construction of public
facilities as may be necessarv to meet the agency's responsi-
bility for providing Chapter 2 services to children enrolled
in private schools. Title to any property constructed with
Chapter 2 funds under this authority must be in a public
agency. See Section 586(¢)(l) of Chapter 2, Aprpendix A a: 1lC.

59. May Chapter 2 funds be used to pav the cosis of unemplovment
compensation?

Regardless of the source of funds for an emplcyee's salarv,
benefit lewvels and entitlement &2 unenmglsoyment compensation
are cdetermined by the State in which the terson is smpleved.
Although Chapter Sunds may be used for the salaries of
persons emploved by Chapter 2 projects, the enmplover of the
Chapter 2 project staif is the SEA ¢r LIX in which the stafs
Wwori, ané not the ZIa2derzl governmens. Therszigre, any
determination as to whether a Chadter 2 emplovee is enititled
t> receive uUnemplovment compensaticn is a macier of Sta:ze

law,

IZ State law permits, there 'are at leasi thrs

wavs in which an SZA or LZA may use 2 portion of its
Chapter 2 funds to help defray unemplovment compensation
costs. If an LEA currently participates in an unemployment
compensation insurance program in.which the insurance

rate charged is principally 2 function ¢f the district's
past unemployment compensation experience and the rate is
applied uniformly and consistently to all salaries paid

by the district, the district may use Chapter 2 funds to
pay premiums based on the insurance rate and the amount

of the salaries it is paying with those funds. Under this
approach, however, Chapter 2 funds may be used to pay the
premiums only if the rate is applied uniformly and consis-
tently to all salaries being paid by the district.

Similarly, if an LEA has established a reserve from which
it makes payments on unemplovment compensation claims, it
may use Chapter 2 funds to make payments to that reserve.
Payments of Chapter 2 funds for that purpose are zllowable

-~
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60.

to the extent that the type of coverage, extent of coverage,
and the rate of payment would have been allowed had insurance
been purchased to cover the risks.

If an LEA does not currently participate in an unemplovment
compensation insurance program or contrikbute to a reserve,
it may establish a fringe benefit rate as the basis for
the use of Chapter 2 funds to pay a portion of the amount
of its unemployment compensation claims. That rate is the
percentage that the unemployment compensation claims
represent of the total amount of salaries being paid by
the district. The LEA multiplies the total amount of the
salaries of its Chapter 2 funded personnel by this rate

to compute the amount of Chapter 2 funds that it may use
to pay its unemplovment compensation claims. For example,
if the unemployment compensation claims are $20,000 and
the total amount the school district pays for salaries is
$§2,000,000 (including $150,000 for personnel paid from

the Chapter 2 grant), then the "fringe benefit rate" used
to compute payments for unemplcyment compensation claims
is one percent of the LTIA's salaries. Multiplying the total
amount of the salaries of personnel paid from Chapter 2
funds by this "fringe benefit rate," the district could
use a total of $1,500 in Chapter 2 funds to pay unemplov-
ment compensation claims (one percent.of $150,000).

To what extent may an LEA use Chapter 2 funds to pay

direct administrative costs?

61.

62.

An LEA may use Chapter 2 funds to payv reasonable direct
administrative costs associated with the operation of a
Chapter 2 program. These costs may include the costs of
"systematic consultation™ w1th varents, teachers, and
administrative personnel.

May SEAs and LEAs charge an indirect cost rate for Chapter 27

Yes. However, SEAs and LEAs should take into consideration
the Chapter 2 supplement, not supplant requirement in
computing their indirect cost rate. For an example of an
indirect cost rate that does not violate the supplement,
not supplant requirement, see §§75.764-75,768 of EDGAR.

May Chapter 1 administrative funds be used to administer

Chapter 2 projects?

No. Chapter 1 is designed to provide federal financial
assistance to SEAs and LEAs to meet the special educational

- needs of educationally deprived children. Accordingly, the

administrative funds earmarked for that purpose may not be
used to administer the broader purposes of Chapter 2.
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64.
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L0 2éministar Chazzer

May Chapiter 2 funds ke use

"

According to Title V of the Zlementary and Secondary Zd
tion Act of 1965, funds received under Title V could be
used to administer Title I of that act. Section 578 of
Chapter 2 permits SEAs and LEAs to carry out those activities
that they may select from the full range of programs and
projects formerly authorized under Title V, among others.
Therefore, Chapter 2 funds may be used to administer

Chapter 1 projects.

£ Chavter 2 funds reserved for State use

May all the funds reserved for State use be used for the

direct operation of programs or the administration of Chapter 2?

Section 564(a)(3) (Appendix A at 2~3) reguires a State's
aprlication to set forth the planned allocation of the
Chapter 2 funds reserved for State use among Subchapters

A, B, and C, including the aédministrative cosis of carrving
out the SEA's responsibilities and the costs of providing
services to children enrolled in private nonprsiis schools.
Thereisre, all the'funds resexvesd Zcor Stakte 2s2 could 2e
used entirely for administering Chapter 2. Conversaly,
all the funds could be used Zor programs auzhcrized under
Chapter 2. Co '
65. May Stazes "pool" thelr Chapter 2 funds Zor a2 sgscizl
project such as an interstate center?
Yes. Szates may pécl any zortion of the Chapter 2 Zunds
cver which they retain discretion.
€6, Ars States regquired to comply with the reguirements in
Section 585 (participation of children in private schcols)
when they use the Chapter 2 funds reserved Zor Stase use?

Yes, if the Chapter 2 funds reserved for State use are used

to support instructional or personnel training programs. See
Section 586(a)(l) of Chapter 2, Appendix A at 95-10; §298.21(b)(:
of the final regulations, Appendix B at S.

67. May States establish incentive Urograms with their Chapter 2
funds to influence how LEAs spend their Chapter 2 funds?

68.

As long as the incentive program is for a purpose authorized
under Chapter 2, such use of the State's Chapter 2 funds
would nct violate the statute.

May an SEA make grants to LEAs on a competitive basis under

Chapter 27




Yes. From the funds reserved for State use, an SEA may
award grants or contracts on a competitive basis to LEAs,
institutions of higher education, and public and private
agencies, organizations and institutions to carry out
activities authorized under Chapter 2.

Use of funds by LEAs.

69. Must an LEA expend Chapter 2 funds for programs authorized
in each subchapter of Chapter 2 or can it concentrate its
efforts on programs authorized under just one subchapter?

LEAs may use Chapter 2 funds for programs authorized in
any or all of the subchapters in Chapter 2. See the
preamble of the £inal regulations, Appendix B at 2.

70. Must an LEA spend the additional funds generated by "high-
cost™ children on services to benefit those children?

No. There is no regquirement in Section 565(a) of Chapter 2
or §298.8(b) of the final regulations that the additional
funds generated by "high-cost" children be spent specifically
on services to benefit those children.

Use of funds under Subchapter A - Basic Skills Develoopment

71, Does the reference to "planning for the utilization of
funds it allocates for this Chapter" in Section 573(a) mean
that an LEA must complv with the detailed regquirements contained
in that section for all Chapter 2 programs it operates, even

if those programs are under Subchapters B or C rather than A?

The requirements for planning in Section 573(a) of Chapter 2
(Appendix A at 5) apply on.y to planning the school level
programs that the LEA desires to operate under Subchapter A
of Chapter 2.

72. If an LEA decides to operate a basic skills program with
its Chapter 2 funds, must the LEA comply with the five require-
ments stated in Section 573(a)?

Yes. Section 573(a) of Chapter 2 (Appendix A at 5) states
that school-level, basic skills programs shall include the
five requirements listed in that section. However, if an
LEA already is satisfying these requirements with other
funds, the requirements do not have to be satisfied again
with Chapter 2 funds.
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Section 571 of Chapter 2 (Arpendix A a2t 4) authorizes SZAs
* and LEAs to develop and implement a Program designed to
improve elementary and secondary school instruction in
the basic skills. Section 573 (Appendix A at S5) further
relates to such school-level programs. Because these
sections aprear to limit Chapter 2 basic skills programs
to elementary and secondary school instruction, it does
not appear that adult instruction in basic skills is
permitted under Subchapter A. Eowever, it may be possible
for adult education programs to be supported under the
authorization for community centers in Section 582(2) of
Subchapter C of Chapter 2 (Appendix A at 7-8).

Use of funds under Subchapter 3 - Zducational Improvement and
Sucport Services ‘

»

74. £ an SZA or LiA 'chooses to spené Chapter 2 funds SZor
educational Lmnrovenen. and support services, must l5 percent
oi those £unds be utilized for procrazs for the handicagsped?
No. JTnlike 2itle IV=C oI the Zlamentary znd Seczoniary Zéo~
cation Act of 1565, Chaptar 2 contains no resuirament
that 15 sercent of any Chadter 2 Zunds spant Sor sdeczeisng’
im;roveme:: ané sucoort servises under Sctbghastar 3 omist
be usaeé Zc¢r srograms to keneiflt handicapzed cshildren.
Use o funés under Subchapter C ~ Scecial 2rofects

78a. Must Chepter 2 funds used for community centars under
Subchapter C be confined to elementary and seconca-g education
programs?
No. According to Section BC7 of Title VIII of the ztle-
mentarv and Secondarv tducation Act of 1863, Zunds could
be used for a variety of purposes =-- some of which did

not pertain to elementarv and secondary education. Section
581 of Chapter 2 (Appendzx A at 7) permits SEAs and LEAS

to select activities from among the full range of programs
and pro;ects formerly authorized under Title VIII (r-lat*ng
to community schools). Thus, since Title VIII permitied
projects in the community schools programs that did not
pertain to elementary and secondary education, Chapter 2
Eunds may be spent for similar projects. This conclusisn
appears to be supported bv the broad language ia Section
582(2) of Chapter 2 (Anoend X A at 7-8) authorizing the

use ¢f Chazter 2 funds to operate public educat ional
facilities as community centers.




75b. May Chapter 2 funds be used to fund Follow Through
projects before the expiration of the Follow Through Act?

Yes. Even though the Department is still authorized
to fund projects under the Follow Through Act, SEAs
and LEAs may, under Section 582(l)(c) of Chapter 2
(Appendix A at 7), use Chapter 2 funds to provide
in-school and preschool partnership programs similar
to those authorized under the Follow Through Act.

Miscellaneous questions on use of funds.

76. The previous categorical programs provided significant
opportunities for participation by institutions of higher
education. Is there a role for those institutions in programs
under Chapter 27

Yes, Several sections provide opportunities for participa-
tion in Chapter 2 programs by institutions of higher
education. For example, Section 564(a)(2) of Chapter 2
(Appendix A at 2) requires representation of institutions
of higher education on the State Advisorv Committee.
Likewise, Subchapters A - Basic Skills Development, B -
Educational Improvement and Support Services, and C -
Special Projects aucthorize SEAs and LEAs to carry out the
full range of programs authorized under Chapter 2 either
directly or through grants and contra¢cts with LEAs, insti-
tutions of higher education, and other public and private
agencies, organizations, and institutions. 1In addition,
Section 583 of Chapter 2 (Appendix A at 8-9) authorizes the
Secretary to carry out certain programs directly or through
grants to or contracts with SEAs, LEAs, instituticns of
higher education, and other public and private agnncies,
organizations and institutions.

77. Does Chapter 2 contain any provisions to ensure continuity
of the antecedent programs, such as the Emergency School Aid
Act, Ethnic Heritage, etc.?

The major purpose of Chapter 2 is to consolidate at the
Federal level many categorical grant programs and to transfer
the decision-making authority regarding which programs are
funded to SEAs and LEAs. As stated in Section 561l(a) of
Chapter 2 (Appendix A at 1), Chapter 2 funds may be used in
accordance with the educational needs and priorities of SEAs
and LEAs as determined by those agencies. Therefore, Chap-
ter 2 permits, but does not require, SEAs or LEAs to
continue any particular categorical grant programs now
authorized by Chapter 2. Rather, SEAs and LEAs are free

to choose those programs they will operate with Chapter 2
funds. ,

% * * %* . *
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See

USE OF "CARRYOVER FUNDS™ NOT OBLIGATED AS OF
JULY 1, 1882

Statutorvy Requirement

Section 514(5)(23(3) of the Omnibus Education Reconciliation

Act of 1981, Appendix A at 1lS.

78.

Questions and Ansvers

what should have happened. to funds aprropriated for Fiscal

Year 1981 for categorical programs now in Chapter 2 that were
not obligated by an SEA or LEA as of July 1, 15827

79.
that

See Section 514(b)(2)(B) of the Omnibus Zducation Recon-
ciliation Act of 1981 (Appendix A at 15) and the preamble
of the £final regulations (Appendix 3 at 4). Under
Section 514(b)(2)(B), F¥Y 1981 appropriations for programs
consclidated by Chapter 2 that were not cbligated bv

an SEA or LEA prior to July 1, 1982 remained availakle ¢
the SZA cr LEA but had &0 be expended and used in accoxd
with Chapter 2. Sectlion S514(2)(2)(B) does not cperate

o

nce

to maXa avalilable £or use undsr CThapter 2 such fSunés
under granis tha: expired by their own =erms Trisr &=
July 1, 15382 and that wer2 not exitended beyené <hat Zz=2
in accordance with Cepartment proceduras. Section ,
514(b)(2)(3) only acdresses the use of funds that zropecsly
remained avallazle for obligazion on JSuly 1, 1882. Zow-
ever, mos: grants o SEtAs ané LIAs under the antecedzanc:’
Programs that were dua to expire belfgrs July 1, 1332
already have been extended bevond that Sate. The Secze-
tary has Secided to z2llow unexpended Iunds under tha
relatively faw remaining such crants to be carriad over
past Julv 1, 19382 for expenditure under Chapter 2.

Funds under these cgranis must be expended by Sedtemcer
30, 19%83.

In implementing Section 514(b)(2)(2), SzAs and LIAs did
not have to alter their activities, because all of the
activities authorized under the antecedent programs are
also authorized under Chapter 2. Bowever, the section
did require SEAs and LEAs to expend and use those funds
in accordance with the more flexible reguirements of
Chapter 2.

Could SEAs and LEAs have used carrvover funds for purposes
differed from the purposes for which the funds were awardec?

Yes. In accordance with Section 514(b)(2)(B) (Appendix A
at 15), an SEA or LEA could have used carryover ZIunds Zor
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80.

any purposes authorized under Chapter 2, even though
such purposes were different from the purposes for
which the funds were originally awarded.

What should& have happened to unobligated funds provided

to agencies and institutions other than SEAs and LEAs?

8l.

See the preamble of the final regulations, Appendix B
at 4.

When were funds from the 1981 appropriation "obligated"

for purposes of Section 514(b)(2)(B)?

82.

Section 514(b)(2)(B) (Appendix A at 15) relates to funds
from the 1981 appropriation for the antecedent categorical
programs that were not obligated by SEAs or LEAs as of
July 1, 1982, For purposes of Section 514(b)(2)(B), funds
are considered to have been obligated by an SEA or LEA
according to the definition in 34 CFR §§75.707 and 76.707
of when obligations are made.

The Secretary relies on the definitions of when obliga-
tions are made contained in §§75.707 and 76.707 because
these regulations applied to the antecedent vrograms

prior to July 1, 1982. They do not aperly, however, to
Chapter 2 programs. Rather, as indicated in §298.14 of
the final regulations (Appendix B at 7), the time at

which funds are considered to be obligated for Chapter 2
purposes may pe determined according to standards commonly
used in the State in which the SEA or LEA is located.

If 'an SEA awarded an LEA a grant prior to July 1, 1982,

are those funds considered to have been finally obligated by
the SEA or could some or all of these funds have remained
unobligated by the LEA as of July 1?2

83.

For purposes of Section 514(b)(2)(B), as SEA's awarding

of funds to an LEA is not the £final obligation of those
funds. Rather, because they are funds that were originally
intended for the LEA's use, they are not considered to have
been finally obligated until the LEA makes an obligation.

To what extent do the statutes and regulations for the

antecedent programs apply to carryover funds?

The statutes and regulations for the antecedent programs

do not' apply to any funds from the antecedent programs

that were unobligated as of July 1, 1982. Rather, unobli-
gated funds must be expended and used in accordance

with the requirements of Chapter 2. See Section 514(b)(2)(B),
Appendix A at 15.

* * * * *



MAINTINANCE OF EZFFORT

Statutory Requirement

See Section 585(a) of Chapter 2, Appendix A at 9.

Reculatary Requirement

See 55298.11-298a12 of the finﬁl regulations, Appendix B at 7.

Questions and Answers

B4, Must States maintain effort in order to receive funds
under Chapter 2?

Yes, unless the Secretary grants a State a waive
of the maintenance of effort reguirement for one
vear. See Section 583(a)(l) and (a)(3) of Chapt
Apvendix A at 9; §298.11l(a) of the £final regulati
Appendix B at 7.
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tate and local Zunéds for li“r=’vfwﬂc1a cencters bpe
in maintenance of effort determinazions, even though
nds come £rom capital outlay ;unds?

Yes. Wwhen library/media centers are esta
or substantially upgraded, =xpeﬂd*“' res £ .
and materials or for audiovisual equ;;zen: : device
be included in maintenance of effort determinations,
ghough those expenc;*u*es may come f'cm capz.al outlay
unds.
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88. May maintenance of effort be measured in terms of "constant®
rather than "inflated™ dollars? -

Ne. The Chapter 2 statute does not apsea: to authorize the
Secretary to measure maintenance of efiort in “constant
dollars, rather than in "inflased™ dellars.

89. Eow is maintenance of effort determined in a State i
which State or loczl funds are apppropriatad en other than an

annueal kasis?
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If State or local funds are not appropriated in a State
on an annual basis, the State may average its State and
local expenditures over the number of fiscal years for
which the appropriation is made. A State that chooses
to average its expenditures in this way must continue to
use this method for computing maintenance of effort for
each year for which the State or local appropriation is
made. A State that does not average its expenditures
must attribute its expenditures to the fiscal year in
which they were incurred.

90. To what extent does the Secretary reduce a State's Chapter 2
allocation if the State does not maintain effort at the 90 per-
cent level?

See Section 585(a)(2) of Chapter 2, Appendix A at 9;
§298.11(b)(1l) of the final regulations, Appendix B at 7.
For examples of how such a reduction would be made, see
fiscal years 1983 and 1986 of the examples in Question

# 91.

9l. If a2 Stzte incurs a maintenance of effort penaliy, what
base must be used to determine compliance with the maintenance
of effort reguirement in succeeding £fiscal yezars?

See §298.11(b)(2) of the finazl rsgulations, Appendix B
at 7.

L4
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1 . 2 3 4
~avel QI
' expenditures
Expenditures Expenditures required to Penalty
Current in f£irst in second avoid maintenance reduction
fiscal preceding preceding of effort penalty in SEa
year fiscal year fiscal vexzr (90% of column 2) allocation
1983 §850,000 §1,000,000 $900,000 5.6% of SEA
(FY 1981) (FY 1980) allocation
(£ailure to main- (5/90)
.tain esfort) {8$50,000/8200,000)
1984 $810,000 $300,000 $810,000 none
(FY 1982) (50% o0f FY 1980--
i-e-' thi:d ;re-
cediag Sizcal
vear~-inzstead oI
F¥ 198l)
L3828 $828,22C ¢ $215,000 §729,2C2 ngne
(FY 1583) (7 1332)
1¢86€ sT00,000 sg00,000 §720,03C0 2.9% o Sz
(Y 1984) {(T¥ 1983) ' allocaticn

(failure to main=-
tain effort)

2. When there is a failure to meet the maintenance of efiort
recuirement and a State's Chapter 2 allocation is reduced, may
the State reduce the allocation of the LEA or LZAs that caused
the State to fail to maintain effort in order to reflect that
failure? ’

No. The reduced sum made available to an SZA that failed
to maintain effort is the sum the SEA must distribute
under Section 565(a) of Chapter 2 (Appendix A at 3).
There is no provision in Section 565(a) for reducing an
LEA's allocation if that LEA caused the SEA to £a2il ¢o
maintain effort. Nothing in Chapter 2, however, Zforbids
an SZA from allocating the Chapter 2 funds reserved

for State use to only those LZAs that maintained

efforet.
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83.

Under what circumstances may the Secretary grant a State a

walver of the maintenance of effort requirement?

84,

See Section 585(a)(3) of Chapter 2, Appendix A at 9;
§298.12(b) of the final regulations, Appendix B at 7.

What effect does a waiver of the maintenance of effort re-

guirement have on a State's Chapter 2 allocation?

95,
in a
that

956.

See §298.12(c)(l) of the final regulations, Appendix B
at 7.

After the maintenance of effort requirement has been waived
State, what base must be used to determine compliance with
requirement in succeeding fiscal years?

See §298.12(c)(2) of the final regulations, Appendix B
at 7.

Must private schools maintain effort?

No. The maintenance of effort requirement in Section
585(a) of Chapter 2 (Appendix A at 8) is calculated on

the basis of either the combined fiscal effort per student
or the aggregate expenditures within the State with respect
to the provision of free public education. Expenditures
for private education are not considered in the determina-
tion. .

* * * * *
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SUPPLEMINT, NOT SUPPLANT

Statutorv Reguirement

See Section 585(b) of Chapter 2, Appendixlk at 9.

Regulatorv Recquirement

See §298.13 of the final regulations, Appendix B at 7.

87.
ment

98.

Questions and Answers

What restrictions does the supplement, not supplant regquire~

impose on SEAs' or LEAs' use of Chapter 2 funds?

3y enacting the supplement, not supplant Drovision
contained in Section 585(b) of Chapter 2 (Appendix
A at 9), Congress intended that Chapter 2 funés bhe
used only to supplement the educational programs
generally offered with State and local funds. To
be in compliance with this recuiremeng, therefors,

an 5Z2 or LEA may not diver:t Stace and local funds

from an activity merely because Chapter 2 Iunds ars
availaple, In other words, twne use ¢I Chaptar 2
funds may not result in a degrease in State and local
Sunds Ior a particular activiwy which, in the absence
o the Chaprer 2 Zunds, would nave zsen availazle w0
conduct the activity. A speciiic exampie cf such a
circumstance is any »rogram thakt 2n 323 or LZa is re2-
Suized by law £0 provide, Bacause 4he SIA or LI
woulé have &5 use State ané local funds to rroviis
particular statutorily-reguirsé services in the
apsence of Chapter 2 funds, the SZA or LEA may nos

use Chapter 2 funds to replace .the State and local
funds it would otherwise be reguired by law &2 use.
Rather, the SZA or LZA may only use Chapter 2 Zfunds
to provide supwlemental services that it would no:
have provided had the Chapter 2 funds not been
available., The supplement, not supplant requirement,
however, does not prohibit the use of Chapter 2 funds
for programs to meet the needs of childresn in schools
undergoing court=-crdered desegregation. Supper: of

such use of funds was specifically authorized under the
Emergency School Aid Act and continues to be authorized

under Chapter 2.

In States with school finance equalization formulas, may
Chapter 2 funds be used in lisu of State dollars to make pav-

ments to LEAS?

No. Section 385(b) of Chapter 2 (Apvendix A at 9)

and §298.13 of the final regulations (Appendix

B at 7) state that an SEA or LEA may use and allo-

cate Chapter 2 Zunds only to supplement and, to the
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extent practical, increase ‘the level of funds that would,
in the absence of federal funds made available under
Chapter 2, be made available from non-federal sources. In
no case may such funds be used to supplant funds from non-
federal sources. By taking an LEA's Chapter 2 funds into
account in determining the amount of funds a State must
supply to an LEA to egualize its financial resources, the
State is using Chapter 2 funds to supplant State funds
that it otherwise would have to allocate to the LEA.

99. Does it vioclate the supplement, not supplant requirement
if an LEA uses Chapter 2 funds to continue a program
previously operated with State funds, if the LEA no longer
qualifies for the State funds?

An LEA may have qualified for State funds to operate a
program for disadvantaged children, for example, based on
the number of such children attending schools in the LEA.
If the number of children goes down and the LEA therefore
no longer qualifies for the State funds, the LEA may
continue to operate the program with Chapter 2 funds
without violating the supplement, not supplant requirement.
There is no violation because the State funds would not be
available, in the absence of Chapter 2, to continue the
program previously provided. This answer, of course,
presumes that the LEA does not have other funds available
with which it would fund the program in the absence of
Chapter 2.

100. May Chapter 2 funds be used to replace the share of State
funds previously used to support certain State-level activities
without violating the supplement, not supolant requirement?

Under the supplement, not supplant requirement, a State
must look at what educational activities it would support
with State funds if no Chapter 2 funds were available. If
a State can demonstate that it would not have State funds
available to fund particular activities, or for some

other reason would not have used State funds for the
particular activities, then it may be possible to use
Chapter 2 funds to support those activities without viola-
ting the supplement, not supplant requirement. However,
it is a violation of that requirement if a State decreases
State funds for particular activities because Chapter 2
funds are available to support those activities.
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101, 1If a State previously provided "voluntary matching

funés"™ in an antecedent program, is the State reguizad %o
continue to provide those matching funds if it conducts a
similar program under Chapter 2?

Chapter 2 contains no matching requirement. Eowever, if a
State replaces State funds previously used for an anitece-
dent. program with Chapter 2 funds, it may vioclate the
supplement, not supplant requirement unless the State can
demonstrate that it would not have funded the program in
the absence of Chapter 2 funds. .




AVAILABILITY OF FUNDS

Statutory Requirements

See Section 594 of the ECIA, Appendix A at 13.

In addition, Section 596(b) of the ECIA (Appendix A at 14)
makes Section 412 of GEPA (Appendix A at 24-25) applicable
to any Chapter 2 funds appropriated for any fiscal year.

Regulatory Requirement

See §298.14 of the final regulations, Appendix B at 7.

Questions and Answers

102, When are Chapter 2 funds obligated?

Under §298.14 of the final regulations (Appendix B at 7),
Chapter 2 funds are obligated when an SEA or LEA commits
those funds, according to State law or practice, to the
support of specific programmatic or administrative activi-
ties and identifies the Chapter 2 funds allocated for a
particular fiscal year as supporting those specific pro-
grammatic or administrative activities.

103, 1If State law or practice does not provide adequate
guidance, what guidance may SEas and LEAs use to determine
when funds are considered to have been obligated?

See §298.14(c) of the final regulations, Appendix B at 7;
the preamble of the final ragulations, Appendix B at 3-4.

* * * ) * *
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RECORDRZEPING
Statutorv Reguiremenss

The following sections contain the Chapter 2 recordkeening
requirements avrlicable to =-

SEpAs
Section 5d84(a

)
Section 435(b)
Section 437(a)

6) of Chapter 2, Appendix A at 3.
5) of GEPA, Aprendix A at 37.
of GEPA, Appendix A at 38.

LEAS

Section 586(a)(3) of Chapter 2, Avpendix A at 4.
Section 436(b)(3) of GEPA, appendix A at 37.
Section 437(a) of GEPA, Appendix A at 32.

Regulatorvy Recuiremenc

104, What

racords should SEAs and LEAs retain in order to te in

"compliznce with the receordkaspine recuizssmenss in Chapihar 27

As indicated in Sections 35684(a)(3) (Appendix & at 3) and

566(a)(3) (%ppencdix A at 4) of Chaprer 2, STis and LZAs must

Xa2ep records as may be recuired for fiscal audit and program

evaluation. Such maintenance of regords is essential if &

State is to carry out its r:sponsibility for conducting

financial and compliance audits of the Chapter 2 progranm

under Section 1745 of the Omnibus Budget Reconciliation Act of

1981 (Appendix A at 1§).

as nothing in the Chapter 2 statute or regulations indi-
cates the precise types of records that SEAs or LZAs must
maintain, these agencies are free to XKeep such records as
they determine are necessary for fiscal audit and program
evaluation. EBowever;, SEAs may wish to consider Xeeping
records that show the following: the amount of Chapter 2
funds received; the use of the funds; the total cost of
the Chapter 2 project; any costs provided from other
sources; compliance with Chapter 2 requirements, including
the regquirements for providing for &the egulitable parti-
cipation of private schoel children under Section 586:;




103,

evaluation data collected under Section 564(a)(5); and
any other information needed to facilitate an effective
audit or evaluation of the Chapter 2 program. EAs mavy
wish to consider keeping records relating to the same
matters. In addition, the SEA may impose on its LEAs
additional requirements relating to recordkeeping.

For how long should SEAs and LEAs retain their records?

*8ee Section 437(a) of GEPA, Appendix A at 38; §298.15(c) of

the final regulations, Appendix B at 8.

* ] * * *




EVALUATION

tatutorv Reguirement
See Section 564(a)(5) of Chapter 2, Appendix A at 3.
Regulatorv Reguirement
See §298.4(c) of the final regulations, Appendix 38 at 5-6.

Questions and Ansvers

106. EHow can an SEA obtain data for the annual evaluation
when the Chapter 2 statute does not specifically require
LEAs to file reports?

Section 566(a)(3) of Chapter 2 (Appendix A at 4) regquires
a participating LZA to agree to keep records and provide
information to the SZA as reasonably may be reguired Zor
program evaluation, consistent with the SZA's responsi-
bilities under Chap=er 2. Because an SZA has the respeonsi-
biliey to evaluate :*:g*av effectiveness annuallv unger
Section 5384(a)(3) of Chapeer 2 (Apaenc-x > at 3), it may
. Tequire apprc;*‘a:s cata from its LEZds to carry ous cthis

responsibility.,

107, How can an SIX ewvzluzte its LIAs giwven shat LZ3s hzve

complate discreticon concesning how they-é;vzie their Zunds

ameng the purposas of Chapser 2.
The discreticn aZisorded LEAs under Section 565(¢) of
Chapter 2 (Appendix A at 4) does not absclve an SEA of
its responsibility to evaluate the effectiveness :£ the

Chapter 2 vrograms carried on w~th1n the State. Rather,
the SEZA must evaluate the programs that its LEAs have
chosen to conduct. This evaluation, hewewer, shouvld not
be done so as to limit the LEAS' discretion.

108, 1Is Fiscal Year 1984 the base year for evaluating program
effectiveness?

Beginning with Fiscal Year 1984, Section 564(a)(S) of
Chapter 2 (Appendix A at 3) requires an SZA to provide
for an annual evaluation of the effectiveness of Chapter
2 programs. Fiscal Year 1984, which covers the 1983-84
school year, is therefore the first vear in which an
annual evaluation lS required. Eowever, in order &o
evaluate the effectiveness of Chapter 2 programs mcre
fully, the SZA mav wish to submit an evaluaticn that
includes data £recm the 1982-83 school year == the first
year of Chapter 2.
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109. Must the annual evaluation required by Section 564(a)(5)
include an evaluation of the services provided to children
in private schools?

Yes. There is no provision in Chapter 2 for excluding from

the annual evaluation an assessment of the effectiveness of
the services provided to children in private schools.

* %* * * *

FEDERAL AUDITS AND ACCESS TO RECORDS

Statutory Requirement

The following sections pertain to federal audit and access
to records:
Section 564(a)(6) of Chapter 2, Appendix A at 3.
Section 566(a)(3) of Chapter 2, Appendix A at 4.
Section 452 of GEPA, Appendix A at 45-46.
Section 1744 of the Omnibus Budget Reconciliation Act
of 1981, Appendix A at 16.

Regulateory Regquirement

See §298.16 of the final regulations, Appendix B at 8.

* * * * *
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STATE AUDIT

Statutory Recuirement

See Section 1745 of the Omnibus Budget Reconciliation Act of
1981, Appendix A at 16,

Begulatcrv Reguirement
See §298.17 of the f£final regulations, Appendix B at 8.
Questions and Answers

110. What are the audit responsibilities of a State with respect
to programs operated under Chapter 2?

In accordance with Section 1745 of the Omnibus Budget
Reconciliation Act of 1981 (Appendix A at 16) and 5298.17
of the final regulations (Appendix B at 8), each Stat

must conduct financial and compliance audits of ﬁunds it
receives under Chapier 2. The State must cznéuct these
audits every 'two vears. The IZirst tdo-VB" serioé bagins
on July 1, 1982. Inscofar as pracsicable, =he S:za%e nmus:
cenduct these audists in accorcéance with seandards contzined
in the U.S. General Accounting Office's publicazion "Stan-
dards for Audit of Govermmental rzanizatizsns, Proeranms,
Activities, and Functions.” This document ls avallable

from the SL_erln tendent ¢f Documentsz, V.S, Covernment
Printing Qffice, Washington, D.C. 20402, The Szate may
choose 2 follc the principles and zrcocedurss in 3+ CFR
§74.862 (Arpendix B at 14=13) (which implaments Attachment

P of CM3 Circular A-102) :o meet this audis reguiramentz.

If it does so, the State will be deemed to be in compliance

with Section 1745.

This recquirement that States audit Chapter 2 funds in no
way limits the authority of the Comptroller General or

the Inspector General to audit Chapter 2 funds also. 1In
practice, however, if a State meets the Chapter 2 audit
requirement, the Department expects to> rely on the State's
independent audits and to build on such audits when a
federal audit is deemed necessarv.

1ll. Zow do the Comptroller General's audit standards apply
to the audits recuirad under Chapter 27

Section 1745 recuires that, insofar as is practicalble,
audits of Chapter 2 be conducted in accordance wiet
standards established by the Comptroller General. These
standards are contained in "Standa: s for Audits of
Governmental Organizations, Programs, Activities, and




Functions." Government-wide audits under §74.62 of EDGAR
(which implements Attachment P to OMB Circular A-102)
(Appendix B at 14-15) may be used, at the discretion of
the State, to fulfill the audit requirements in Section
1745, See §298.17(a)(2) of the final regulations;
Appendix B at 8., Section 74.62 also makes applicable the
Comptroller General's standards. Thus, the Comptroller
General's standards apply to Chapter 2 audits under either
§74.62 of EDGAR or Section 1745.

112, Must each LEA in a State be audited?

Yes. The Inspector General takés the position that each
LEA-must be audited either by the State or by an independent
public accountant.

113, Under Section 1745, may a State fulfill its responsibility
for auditing Chapter 2 funds by arranging for independent
auditors to audit at the State and local levels?

Yes., The phrase "[elach State shall conduct financial
and compliance audits" in Section 1745 does not appear to
preclude a State from arranging for an audit by an inde-
pendent public accountant who meets the standagds set out
by the Comptroller General, or from requiring its LEAs to
arrange for their own independent audits.

114, If a State normally provides for audits of the SEA and
LEAs to be conducted by certified public accountants, does
Section 1745 reguire the State to duplicate these efforts?

As long as the audits normally conducted by a State meet
the standards for audits established by the Comptroller
General, Section 1745 does not require the State to conduct
duplicatory audits.

115, Must States audit for compiiance with the regquirements in
Chapter 27

Yes. Section 1745 (Appendix A at 16) requires States to
conduct compliance audits as well as financial audits of
programs operated with Chapter, 2 funds.

ll6. What happens to the audit report?

LEA audits under Section 1745 should be handled by each
State in accordance with their normal audit settlement
procedures for State funds. A copy of all independent
or State audit reports of SEAs should be submitted to
the Department.
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d &to pay the costs of the
cs %he Omnibus Budget Reconcilie

Yes. The costs of the audits reguired by Section 17435 of
the Omnibus Budget Reconciliation Act of 1981 may be
charged to Chapter 2 as direct or indirect administrative -
costs. .

l1l8. May SEAs and LEAs use Chapter 2 funds to pay for the
entire cost of the organization=-wide audits required by §74.62
of EDGAR?

No. None of the purposes of Chapter 2 appear to authorize
the conduct of audits as a program activity. However, the
costs of these audits may be charged to the vrocrams being
audited as direct or indirect administrative cosis. OfF
these audit costs, a proportionate share may be charged

to the Chapter 2 program, if an SZA decides to include
Chapter . 2 in the organizaticn-wide audit raguired oy
§74.62 of EDGAR (&ppendix 3 at l4-13).

- - » * * -




COMPROMISE OF AUDIT CLAIMS

Regulatory Requirement

See §298.18 of the final regulations, Appendix B at 8.

Questions and Answers

119, Does the Secretary have the authority under Section 456 of
GEPA to repay to an SEA or LEA up to 75 percent of any Chapter

2 funds that the Secretary recovers from the SEA or LEA following
a final audit determination?

Yes. See question'# 156,

120, When does the Department of Justice become involved in the
compromise of audit claims?

Under Section 452(£)(l) of GEPA (Appendix A at 45-46),

the Secretary has the authority to compromise audit claims
of $50,000 or less. Compromise settlements of claims in
excess of that amount must be approved by the Department
of Justice,

* * * * *
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PARTZICIZATION 0F CEILDREIN ENROLLED 1IN PRIVATE SCHOOLS

Statutorvy Recuiremen:

See Section 586(a)=(ec) of Chapter 2, Appendix A at 5-10.

Regulatory Requirement

See §§298.21-298.28 of the final regulations, Appeadix B at 8-9.

Questiocns and Answers

121. Must an LEA serve children attendiag a private schoel 1ia its
geographic area even if the children reside in another discrict
0f the State, or ia another State?

Yes. The LZA must provide Chaptar 2 beneificzs to
children iz groups selected to veceive Chapter 2
servizes 1z privacte schools withia the LZIaA, rega
of whezre those children reside. See §298.21(a)
fiznal regulazions, Appendix 3 a:t 8~9,

o "

@ privata aducational iastizution 1s censiderad a zrivacte
lamentary or secondary school under Stace law, aav
Lo sazve children in that school bhecause i doas

A at 8=10) ¢

Section 586(a) of Chapter 2 (appendix

cegquiras az LEI& to provida sarzvicas to childran iz

privaze ac=prolit elezeatary azd sacoundary schooos

in the LZIA. 4As a resuylt, if the private educazional

institution qualifies as a private nonprofiz elemez-

tary or secondary school under State law aad Iis ia
fed

compliance with applicatble eral stazutes aand
regulatioas, Section 586(a) requires the LZA %o
provide Chapter 2 services to the childrea ia thas
school rTagardless of whether the school eomplies wicth
other State laws.

123, Must an LEA provide Chapter 2 services to children ia all
the private schools in its attendince area~-even if an indivi~
dual private school does not want 1its children to Teceive
Coapter 2 services?

An LEA is not required to provide Chapter 2 services to
children 1in a private school where the officials ol the
school have iadicatesd a desire that the children zot
participace in Chapter 2 programs.

124, If private school o0fficials do 20t wazt their chilézraa o
receive Chaptar 2 services Irom an LIA, whaz happeus to the
funds generated by cthe presence of those private school chiléren
ia the LZA?
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If private school officials in an LEA reject Chapter 2
services for their students, that LEA may retain the
Chapter 2 funds generated by those private school
children for other authorized Chapter 2 purposes. These
funds must be allocated proportionately for services to
public and remaining private school children.

125. What duty does an LEA have to notify private school
officials that children enrolled in private schools in the
LEA are eligible to receive Chapter 2 benefits and services?

Section 586(a) of Chapter 2 (Appendix A at 9-10)

and §298.22 of the final regulations (Appendix

B at 9) require an LEA receiving Chapter 2 funds

to consult with appropriate private school officials
regarding the development and implementation of the
Chapter 2 program before the LEA makes any decision
that affects the opportunities of private school
children to participate in the program. (See gques-
tion #129). This consultation includes notice to pri-
vate school officials of the Chapter 2 services and
benefits that priwvate school children are eligible to
receive. The LEA, however, has considerable flexibility
in deciding what form this notice should take.

126. How do LEAs assure that they will serve children enrolled
in private schools?

Section 566(a)(2) of Chapter 2 (Appendix A at 4) requires
an LEA to provide an assurance in its Chapter 2 application
hat it is in compliance with the provisions of Chapter 2,
anlad*ng the participation of ch;ldrﬂr enrolled in private

nonprofit schools.

127. May an LEA require assurances from a private school with
respect to compliance with the Chapter 2 requirements as a
condition to receiving services under Section 586 of Chapter 2
for children enrolled in that private school?

Under §298.21(a)(l) of the final regulations (Appendix

B at 8), it is the responsibility of the LEA to ensure

that the services, materials, and equipment it is providing
for the benefit of private school children are being used
in accordance with all applicable requirements. Therefore,
the LEA may not require assurances from private schools
regarding compllance with Chapter 2 requlrements as a
condition to receiving services.

128, Are children in a private school eligible to receive a
portion of the Chapter 2 funds generated by "high-cost" children
in an LEA even though the private school may not enroll any
"high=-cost" children?
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As indicated in gquestion £70, 'an LZA is not recuirsd to
spend the additional Zunds generated by "high=-cost"
children on services to benefit those children. Aas stated
in §298.24(a)(2)(i), an LEA == in determining whether '
expenditures for Chapter 2 programs for children enrclled
in private schools are egqual to such expenditures for
children enrolled in public schools =-- may not take into
account the extent to which children in private schools
‘generated a portion of the LEA's allocation (relating

to "high=cost children”). An LEA may take into account
differences in the costs per child of meeting the needs
of the individual children to be served and other factors
thatlrela:e to these expenditures as provided in §298.24%
(a)(l).

129, What is the nature of the Chapter 2 recuirement that an
LEA must consult with appropriate private school officials?

Section 258.22 of the final regulations (Appendix 3 a: 9)
requires an LEA receiving Chapter 2 funds to consult with
appropriate private school officials regarding the develop-
ment and implementation of tha Chapter 2 Srogram tefora

the LEA makas anv decision that affectis the opportunities
of private school children to particisate in ths procram.
This consultation with private scheool officials wouléd
include such matters as the nature and scope 0f the

Chapter 2 prograzm, identificaticn o s=zudsnt needs, Lhe
tvyves and bencefits to be providsé chiliren in private
schools, and the manner in which beneiits will be provided.

130. Who decides what Chapter 2 services children in privatie
schools receive?

Section 586(a) of Chapter 2 (Appendix A at 9-10) provides
that the LEA, after consultation with appropriate private
school officials, shall provide Chapter 2 services, mater-
ials, and equipment for the benefit of children in pri-
vate schools. If such services avre not Seasible or neces-
sary, as determined by the LEA after consultation with
appropriate private school officials, the LEA must provide
other arrangements as will assure equitable participation.
See Section 586(a)(l) of Chapter 2, Appendix A at 9-10.
Thus, it is the LEA that ultimately determines what ser-
vices the children in private schools will receive. This
determination, however, cannot be made without consultation
with appropriate private school officials., See §258.22

of the final regulations, Appendix 3 at 9. Moreover, the
services .provided 20 the children in private schools muse
be equitable to those provided to children in public
schools. See §298.24 of the final regulations, Appendix

2 at 9., The services provided to chilédren in privaze
schools must also be feasible and necessarv or, under
Section 536(a)(l) (Appendix A at 9-10), the LEX must
provide other arrangements. )
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£ the LEA does not provide equitable services to
children in private schools, the private school
should first voice its concerns to the SEA. If
those concerns are not resolved, the private school
should contact the Department.

131. May an LEA decide what Chapter 2 services it will
provide to its public school children and then provide only
those services to the children enrolled in private schools?

In accordance with Section 586(a)(l) of Chapter 2 (Appen-
dix A at 9-10) and §298.24(b)(2)(iii) of the £final regula-
tions (Appendix B at 9), an LEA must provide Chapter 2
services for the private school children that address
their needs, even if those needs are different from the
needs of the children enrolled in the public schools.

132, 1If an LEA restricts its Chapter 2 activities to a grade
level or program area, may the LEA restrict the participation
of private school children to the same grade level or program
area?

Section 586(b) of Chapter 2 (Appendix A at 10) states
that when an LEA uses Chapter 2 funds to concentrate
on a particular group, attendance area, or grade or
age level, children enrolled in private schools who
are included within the group, attendance area, or
grade or age level selected for such concentration
shall, after consultation with the appropriate private

- school officials, be assured equitable participation
in the purposes and benefits of the Chapter 2 .orogram.
When read in conjunction with the provision in Section
586(a)(l) of Chapter 2 (Appendix A at 9-10) that requires
other arrangements if the needs of the private school
children are different, it appears that Section 586(b)
entitles those private school children with similar
needs in the same group, attendance, area, or grade or
age level to receive Chapter 2 services, but does not
excuse the LEA from providing other arrangements to
other groups,; attendance areas, or grade or age levels
if the needs of the private school children are different.

133. If an LEA spends all of its Chapter 2 funds on programs
that serve children in public high schools and there are no
children in private high schools in the LEA, must the LEA
serve other children attending private schools in the LEA?

Under Sections 565(a) (Appendix A at 3) and 586

(Appendix A at 9-11) of Chapter 2, an LEA receives
Chapter 2 funds based on the relative enrollment in
public and private schools within the LEA and has the
responsibility to provide equitable services to the
children enrolled in private schools. This responsi-
bility exists, in accordance with Section 586(a)(1l)
(Appendix A at 9-10), even though there may be no
children in private schools at the same grade levels

at which children in the public schools are being served.
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135. 1Is an LEA responsible for monitoring the Chapter 2
programs for children in private schocls?

Yes, Under Section 586(a) of Chapter 2 (Appendix A
at 9=10), the LEA must ensure that the services,
materials, and equipment provided to children in
private schools are secular, neutrzl, and nonideo-
logical and that they are used in accordance with
all applicable raquirements. See §298.21(2)(l)

of the final regulations, Appendix 8 at 8.
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136. May Chapter 2 funds be allocated dirsctly to the private
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138. 1If Chapter 2 funds are used to pay stipends to public
school teachers attending Chapter Z inservice training
Srojects, may Chapter 2 funds also be used to pay stipends %o
Private school teachers attending such projects?

In order ko ensure ecuitable participation of private
school teachers under Section 586 (Apvendix A at 9-10),
Chapser 2 funés should be used to Day stipends &2
private school %teachers attending Chapser 2 inservice

training projecss if the following conditions exist:

1. There is a cenuine need to pay stizends for both
tublic and zrivats school tsachers. Tor example, 3
the inservice ftraining is conducsted during alter-
school hours cor during the summer, the stipend may,
in effac%, be payment for the participant's tize
after regular emglovment hours.
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2. The stipends for private school teachers are provided
on the same basis as those provided to public school
teachers.

3. The stipends must be paid to the private school
teacher for the use of the private school teacher
and not for the benefit of a private school. A
stipend due a private school teacher cannot be
transmitted by the public school system, or turned
over by the private school teacher, to a private
school. .

139. May Chapter 2 funds be used to pay for substitute
teachers who replace private school teachers attending Chapter 2
training programs?

No. Nothing in Section 586(a) of Chapter 2 (Appendix A
at 9-10) authorizes paying with Chapter 2 funds substitute
teachers who replace private school teachers attending
Chapter 2 training programs. Section 586(a) provides

that Chapter 2 funds be used only for services, materials,
and equipment for children in private schools, and for
training programs for the teachers of such children.

That section does not authorize payments to private
schools to be used for hiring substitute teachers, even
though those substitute teachers are needed because of

a Chapter 2 teacher~training program. However, when the
participation of private school teachers will be precluded
by the private school's inability to pav for substitutes,
the LEA should make other arrangements to ensure the
equitable participation of those teachers.

140. May an LEA charge the administrative costs for implementing
and monitoring activities for private school children to its
Chapter 2 account?

Yes. Reasonable administrative costs for providing
Chapter 2 services to private school children may be
paid from the LEA's Chapter 2 allocation.

141, What disposition should be made of the equipment and
materials acquired by LEAs under ESEA Title IV-B that have
been placed on the premises of private schools for the benefit
of private school children?

The implementation of Chapter 2 does not require SEAs and
LEAs to recall equipment and materials loaned for the bene- -
fit of private school children under the antecedent pro-
grams if those children continue to receive benefits under
Chapter 2. Rather, such equipment and materials may

remain on private school premises as long as they are

needed and are used in accordance with the provisions

of Chapter 2. SEAs and LEAs must continue to maintain
inventory and control of this equipment.

- 48 -



2 When ars the reguiraments concerning the par-ticizazion
cbil~*=n in private schools ktriggered for tha Chapser 2
arried cu% wikth Zunds reserved for State use?

Section 586(a) of Chapter 2 (Appendix A at 9-10) raquires
an SEA to provide for the participation, on an egquitable
basis, of children enrolled in private schools if it
conducts instructional or personnel training programs.
Therefore, under §298.21(b)(2) of the final regulations
(Aprendix B at 9), once an SEA decides to conduct such
programs, the SEA must comply with the reguirements in
§§298.21~298,.28 of the Chapter 2 regulations concerning
the participation of children enrolled in private schools
as if the SEA were an LEA. Thesa regulatory provisions
include the requirement concerning consultation with
private school officials before making any decision that
aZfects the opportunities of private school children

or teachers %o participate in the Chapter 2 instructional
or perscanel training programs to be conducted by the

SEZA. ‘
143, IZ an SEA uses a zortion of the funds reserved Ior the
Stata's use %o award discrestionarv granits &that peryszzin &2
instrucsticnal or t2acher training Programs, must the recizienis
cf those grants -- e.g., instistuticns of higher educa:zion ==
srovide recuitable services to chiléran enrnllsd in private schocls?

Yes. An SZIA cannot ozviate its resgonsizilisy to serve

children ia private schools by awarding discreticnary

grants %o organizations cr instizusions that osharwise

would not have an ghligasisn %2 serve such children,

144, IZ an LEA chooses not to apply for Chap

tar 2 funds, how co
private school children in that LIA receive Chapte

r 2 benefixs?

Section 588(a)(2) of Chapter 2 (Aprendix A at 10) srowvides
that, i£ an LEA dces not cperate a Chapter 2 grcgram, the
SZA must make arrangements =-- such as through contzacts wish



nonprofit agencies or organizations =-- under which children
are provided with services and materials to the extent that
would have occurred if the LEA had received Chapter 2 funds.,
The SEA may pay for these arrangements from the allocation
the LEA would have received before the SEA reallocates the
remainder of those funds to other LEAs.

* * * *
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BY-2PASS PROCIDORES .

Statutorv Reculrement

See Section 586(d)=(i) of Chapter 2, Appendix A at 10-1ll.

Requlatorv Recuirement

Sei §6288,31-298.36 of the £inal regulations, Appendix B at
9- 00

Questians and Answers

145. What is a "by-pass"?
By-pass is the term apalied to arrangements made by the
Secretary to provide services on an ecuitable basisz o
private school children when an SEA or LZA is crecluded
Zrom providing such serv1ces by State law, 9r has sub-
stant*a’ly £ailed or is unwi lllng to provide the services,

-

146, UMay zrivate school offici
taxy thay their children ara no
an ecuitzble basis?

als complain direc:l
=
™

r L0 :he
raceliving Chapear ervic

(3] '
w

Yes, although as a practical matier, any perceived Zeli-

cilencies in Chapter 2 sarvices %o :**va*n schocl chilidran

are mora easily resolwed at tha loczl and/or S=ztsz lsvsl,
147. Wnena the Secretary arranges £or a bvepass, £rcm what z2llo-
cation éc the adminiscrative and program Sunds come?

Accc*d*ac to Section 53868(g) "ol Chapter 2 (Aprzendix &

‘a2t 1l1), the Secretarv shall pav the costs of providing
services to private school children through a v'~y--pa'.ss,
including the administrative costs of arranginc for those
services, from the appropriate allotment of the State,
The Secratarv gdetermines the appropriaie alloktment accord-
ing to the reason for the bypass. for example, iI the
Secretary must establish a by-pass of an entire State
because the State is prohibited by law from providing
services to private school children, the costs of provid=-
ing such services will be taken from the State's total
Chapter 2 allocation. On the other hand, if the Secretary
must establish a by-pass of an LEA because the LZA has
substantially failed to provide for the participation

of private school children on an ecuitable basis, the
costs of providing such services will be taken Irom the
LEA's Chapiter 2 allocation.
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OTHER DUE PROCESS PROCEDURES

Statutory Regquirements

See Sections 592-~593 of Chapter 2, Appendix A at 12-13;
Sections 451-455 of GEPA, Appendix A at 44-47.

Regulatory Regquirements

See §§298.41-298.57 of the final regulations, Appendix B at
10-12.

1l48.

Questions and Answers

Who issues cease and desist complaints?

Unlike final audit determinations and notices of intent to
withhold funds, which are issued by the Assistant Secretary
for Elementary and Secondary Education, cease and desist
complaints will only be issued by the Secretary. See
§298.45(¢c) of the final regulations, Appendix B at 1ll.
Before the Secretary issues a complaint, he will make

every reasonable effort to discuss the circumstances

giving rise to the complaint with the SEA and afford the
SEA an opportunity to explain its position.

* ’ » i * * *
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INSULAR AREAS

Statutorv Recuirement

See Section 563{a) of Chapter 2, Arpendix A at 2.

See

149.

Regqulatorv Recuirement

§298.5(a)(l) of the £inal regulations, Appendix B at 6.

. Questions and Answers

Are the insular areas elicible for funding under Chapter 2

for programs for which they were dreviocusly not eligible (e2.g.,
ESAA, Special Projects, etec.) or for which they have not nre-
viously aprlied?

Yes. Section 563(a) of Chapter 2 (Appendix A at 2) authorizes
the Secrestary to reserve, from the funds appropriated Ior
Chapter 2, a2 sum not %o exceed one percent Icr savment:s

to Guam, American Samoa, &the Virgin Islands, %the Trus:

Terzizory of the Pacific Islands, ané +he Nershern Marziana
Islands. These funds will te allotsed to tha inmsulzar

arsas in accordance with thelr rascective need
insular areas may spend thesa2 Zunds for any of the purpceses
authorized under Chaptey 2, irvescective of 2

thoy were eligizle &9 epzliy Zor

under the antacedent prograns.

s
LR IW B

153. EHow will zhes Secretzrv dekarnmine Lthe "resgecuive nseis"
of the insulizr arsas?

See §298.5(a) of the f£inal regulations, Appencix 3 ait &,
151, 1If there were advance ex:enses (-.c., Zor St= te X&évisorv
Commi ttee meetings), could these exnenses have been reimbursed

from Chagpter 2 funds? .

Yes. As indicated in the preamble of the final regu-
lations (Appendix B at 1), pre~award costs could have
been paid from avallable resouxces and those accounts
reimbursed after July 1, 1982 from the State's Chapter 2
account. Alsc, these costs could have been paid from
funds aprrorriated in Fiscal Year 1981 to implement
Title V-3 of the Elementaxv and Secanda*y Education

Act of 1965.




152, What 1s the relationship of the Territorial Consolida-
tion Act to the ECIA? Will the regulations governing the
Territorial Consolidation Act be amended to name Chapter 2
of the ECIA in place of the programs that are being consoli-
dated?

The regulations governing Public Law 95-134 - the Con-
solidated Grant Application for Insular Areas - are being
revised to delete those programs consolidated under

Chapter 2 and to include the provisions of Chapter 2.
Therefore, programs under Chapter 2 may be consolidated
along with other programs authorized under the Consolidated
Grant Application for Insular Areas.

* * %* %* *
APPLICABILITY OF OTHER STATUTES AND REGULATIONS

In general, see the preamble of the final regulations, Appendix
B at 3-4.

Questions and Answers

153, What is the status of the Chapter 2 regulations published
on July 29, 19827

For the period between August 12, 1982 (the date on which
the July 29 Chapter 2 regulations took effect) and
January 12, 1983 (the date on which the revised final
Chapter 2 regulations took effect), SEAs and LEAs are
expected to have administered their Chapter 2 programs in
conformity with the applicable statutory provisions and
the regulations published on July 29.

154, Does the General Education Provisions Act (GEPA) apply
to Chapter 2? :

Yes, subject to specific exceptions, GEPA applies to the
Chapter 2 program. The exceptions relate to particular
sections of GEPA that are inapplicable as a matter of law
because they are expressly made inapplicable by the ECIA,
because they are superseded by particular ECIA provisions,
or for other reasons explained in the preamble of the
final regulations (Appendix B at 3). .
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The inagpli
the Dreambl

408(a)(l)

c2-le GEPS sections, which azre described in

e of the final recgulations, are: (a) Section

, 2authorizing the Secretary to promulgate ragu-
lations; (k) Section 425, concerning review of certai:

SEA actions; (c) Section 426(a), concerning technical
assistance; (d) Section 427, concerning parental partici-
pation; (e) Section 430, concerning applications for
assistance; (£) Section 431A, concerning maintenance of
effort determinations; (g) Section 434, except subsection
(a)(2) thereof, concerning SEA monitoring and enforcement;
(h) Section 435, except subsections (b)(2) and (b)(5) there-
of, concerning single State applicaticns; (i) Section 436,
except subsections (b)(2) and (b)(3) thereof, concerning
single LEA applications; (j) Section 437(b), relating to
access to records; (k) Section 453, relating to withholding
of funds; and (1) Section 453, concerning judicial review,
to the extent it applies to withholding actions under
Chapter 2.

"¢ 3

155, Are thars other sections of GEIPA that technically are
applicable to Chapter 2 but that by %heir own terms ccncern
subject matter that is unrelated to Chapter 27

A number o GIZ?2 provisions ars unrelated to Chapes

=) s 2.

These include, for example, provisions concerning ianternal
Department crcanization that hawve beon superseded dv the
Cezartment 23 Zfucaiicon Qrzsaniczcicn ae4, autherizzzicns of
other agencies ané programs, such as the authorizaz:iiosns ZIor
the National Institute of Zducation ané the Naticral Cancer
for EZduca4izsn Statistics, andé srovisions concerning Zaderal
advisorv cocuncils.

The GEPA provisions unreslatsd &5 Chapter 2 are: (2)
Sections 401, 402, and 403 concerning tile previous Zduca~
tion Divisicon of the Depariment ¢f Health, Education,
and Welfars and its officers and units; (b) Section 403,
concerning the National Institute ¢f Education; (c) Section
406, concerning the National Center for Zducation Statis-
tics; (d) that Section 406A authorizing appropriations
for suience education programs; (e) Section 407, concerning
rules for education cfficers of the United States; (£)
Section 421, concernng the applicability of Part C of
GEPA; (g) Section 424, concerning a compilation of assisted
innovative projects; (h) Section 425(¢), concerning awards
for curriculum development; (i) Section 426A, concerning
equalization assistance; and (j) Sectioms 441-442, concern-
ing advisory councils. )




156.

What GEPA provisions do apply to Chapter 27

GEPA provisions that both are legally applicable to Chap-

ter 2 and contain subject matter related to Chapter 2 may

be classified in three categories: (1) provisions that

impose administrative responsibilities on the Department in
administering Chapter 2 but that do not affect the rights

or responsibilities of award recipients; (2) provisions that
confer rights or possible opportunities on award recipients

or that limit the Department's authority in taking actions
affecting award recipients; and (3) provisions that impose
requirements or duties on award recipients. In some instances,
particular provisions may be deemed to fall under more than
one of these categories. However, the following lists attempt
to classify the sections according to their predominant
characteristics.

GEPA provisions that impose administrative responsibilities
on the Department in administering Chapter 2 but that do not
affect the rights or responsibilities of award recipients
include: (a) Section 400, concerning definitions, apolica-
bility, and appropriations; (b) Section 408(a)(2)=(6),

(b), (¢), and (d), concerning administrative authorities

of education officials; (c) Section 409, concerning educa-
tional impact statements for regulations affecting insti-
tutions of higher education; (d) Section 411, concerning
advance appropriations for programs; (e) Section 412,
concerning the availability of approvriations; (£f) Section
414, concerning contingent extension of program authoriza-
tions; (g) Section 415, concerning payment methods; (h)
Section 416, authorizing planning and evaluation by the
Secretary; (i) Section 417, requiring annual evaluation
reports; (j) Section 418, requiring reports related to

the possible renewal of expiring programs; (k) Section 419,
concarning program evaluation by the Comptroller General; (1)
Section 421A, regarding the administration of programs by the
Secretary; (m) Sections 422 and 426(d), concexrning collection
and dissemination of information and an annual report; (n)
Section 423, concerning a catalog of federal education
assistance programs; (o) Section 428, concerning use of funds
withheld for failure of an LEA to comply with Title VI of the
Civil Rights Act of 1964; (p) Section 429, authorizing the
Secretary to furnish information to the public; and (g)
Section 431, concerning the issuance of regulations by the
Secretary.

GEPA provisions that specifically confer rights or possible
opportunities on award recipients or that limit the Depart-
ment's authority in taking actions affecting award recipients
include: (a) Section 400A, concerning paperwork control;
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(b) Section 425(b), c¢concerning use by LIAs of s

f systematic
cost allocation mekhods; (¢) Section 432, prohikitcing
Zederal contzcl of education; {(d) Section 440(2), limisin

g
federal authority teo terminate or suspend funds for reiusals
to provide personally identifiable data; (e) Section 440(%)
providing due process procedures for sanctions under
nendiscrimination provisions of federal law; (£) Section
440(c), prohibiting the imposition of guotas; (g) Section
451, concerning the Education Appeal Board; (h) Section
452, concerning audit determinations; (i) Section 454,
concerning cease anéd desist orders; (j) Section 455, con-
cerning judicial review of certain determinations (except
with regard to withholding actions); and (k) Section 436,
authorizing "grant-back" of funds recovered following

an audit determination.

GEPA provisions that impose reguirzments or duties eon award

recipients include: (a) that Section 406A which imposes re-
sponsibilities on States o furnish information: {(b) Z2c-
tion 412, concerning the peried cf availability of azpro-
priated funds; (c)Section 420, prechibiting use 9f app Topr
ated funds for busing; (2] Section 433, concerning apol
tion of the Davis-2acon nct racariing wages in esnssro
and minor remodeling sroiecis; (e) Sections 433(a)(2},

435(b)(2) and (b)(5), and 436(5)(2) and (b)(3), ccncerﬁinc
fiscal control and fund accouniting srocedures; () Seczion

s
-
-
a
[
-~
-

(1) "-
P00

3t

+37 (a), concerning racords: (g) Sszction 238, concernineg
the privacy and related righ%s ¢ czrents and stucdenss
regarding student racords; (2) Saction 149\a), eoncsrning
the availability for parental inspectisn of instructicnal
material used in rasearch or expe:imen:ation prograas;
and (i) Section 439(b), ZorbiZdingc reguiraments cthat sou-
dents submit %o psychiatric or ;sycnological testing or
r information.

treatment designed to elicit partieularz
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CLOSEOUT ACTIVITIES

Statutory Requirement

See Section 5387 of Chapter 2, Appendix A at 12,

Removal of Regulatory Reguirements

On August 25, 1981, the Department published a notice in the
Federal Register amending Title 34 of the Code of Federal Regu-
lations to remove those regulations that became obsolete on
October 1, 1982 as a result of the consolidation of certain
categorical education programs into Chapter 2. See 46 Fed.
Reg. 42847-48 (198l1l). As the notice states, "[s]ubject to the
provisions of the Omnibus Education Reconciliation Act of 1981,
grants awarded by the Department of Education before October 1,
1982, are subject to the regulations in effect at the time the
grants were made." Id. at 42847

The following regulations were removed from Title 34 of the Code
of Federal Regulations effective October 1, 1982:

Part 208 - Strengthening State Educational Agency Management

Part 209 - Administration of Education Programs and Duties of
the State Educational Agency

Part 240 - Teacher Centers Program

Part 280 - Emergency School Aid

Part 295 - Career Education, State Allotment Program

Part 296 - Career Education, Discretionary Programs

Part 345 - Gifted and Talented Children's Education Program:
General

Part 346 - Gifted and Talented Children's Education: State-
Administered Program ,

Part 347 - Gifted and Talented Children's Education Program:
Discretionary Grant Program

Part 410 - Youth Empiovment Program

Part 440 - Community Schools and Comprehensive Community Educa-
tion Program

Part 441 - Community Education: State Program

Part 442 - Community Bducation: Grants to Local Educaticonal
Agencies

- 58 =




.

ucation: Granss to Public Agencies and

vivate Corporations

Community Zducation: Training Grants to Institutions
of Eicher Education

Biomedical Sciences Program

Metric Zducation Program

Arts Education Program

Consumers' Education Program

Law=Related Zducation

Financial Assistance for Envzronmen.al Education
Projects

Population Education Program

Basic Skills Improvement and Educational Proficiency

Natiocnal Basic Skills Improvement

State Basic Skills Improvement

Ecducsational Proficiency

Ethnic Eeritage Studies Program

Grants to State EZducational Agencies for Zducational
Imprcvement, Xesources, and Suzpert

3 Teacher Corpes

7 = Pre-College Teaciher Development in Science Program
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Qetober 1, 1%82. Lik
cubl*sbed cn August 28, 1931 in ta Regiscer, the
regulations cove’n;“ those zrograms w removed Irer
Title 34 of the Code of Federal Regu’a“‘oas effective
October 1, 1982, Thus, both the statutory and reculatorv
requirements govermiing the catecorical programs that

were consolidated into Chapter 2 were repealed as of
October 1, 1982.
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For the funds from the antecedent categorical programs
that SEAs and LEAs obligated prior to July 1, 1982, SEAs
and LEAs were to continue to adhere o the statutory and
regqulatory reguirements in effect at the time the grants
were nade. These recuirements were to be adhered to for
the duration of the crant, even if it extended bevond

October 1, 1982. Eowever, as indicateéd in Section 35314(
(2)(B) of the Omnibus Zducation Reconeciliation Act of 1
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(Appendix A at 15) and the preamble of the final regu-
lations (Appendix B at 4), SEAs and LEAs were to expend

and use any funds from the antecedent programs that remained
unobligated as of July 1, 1982 in ‘accordance with Chapter 2.
Although this provision did not require SEAs and LEAs

to alter their activities =-- because all of the activities
authorized under the antecedent programs are also authorized
under Chapter 2 == the provision did require SEAs and

LEAs to expend and use those funds in accordance with the
more flexible requirements of Chapter 2 beginning on July 1,
1982. Thus, with regard to any unobligated funds from

the antecedent programs, the statutory and regulatory
requirements of the antecedent programs ended on July 1,
1982,

Because Section 514(b)(2)(B) only pertains to SEAs and

LEAs, any other public and private agencies, organiza-
tions, and institutions that received grants, subgrants,

or contracts under the antecedent programs were not affected
by Section 514. Therefore, such grantees, subgrantees, or
contractors were to continue to operate their grants or con-
tracts according to the statutory and regulatory reguire-
ments in effect at the time the grants or contracts were
made. As a result, the statutory and regulatory require-
ments of the antecedent programs apply for the duration

of the grant or contract, even if it extends beyond

October 1, 1982. See generally questions 78-83.
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APPENDIX A

EDUCATION CONSOLIDATION AND IMPROVEMENT ACT OF 1981

CHAPTER 2—CONSOLIDATION OF FEDERAL PROGRAMS FOR
ELEMENTARY AND SECONDARY EDUCATION

STATEMENT OF PURPOSE

Skc. 581, (a) It is the purpose of this chapter to consolidate the
program authorizations contained in—
(1) titles 11, I, IV, V, V1, VIII, and IX (except part C) of the
Elementary and Secondary Eaidcation Act of 1965;
(2) the Alcohol and Dru% Abuse Educztion Act:
(3) part A and section
Act 0f 1965;
(4) the Follow Through Act (on a phased basis); )
(5) section 3aXl) of the National Science Foundation Act of
1950 relating to precollege science teacher training; and
. (6) the Career Education Incentive Act;
into a sinzle authorization of grants to States for the same purposes
'setego_r:h in the provigignshof eléaw specniged in this dseni;encg, ut!_: éotabe
used in accordance with the educational needs and priorities o te
and Jocal educational agencies as determined by such agencies. It is
the further purpose and intent of Congress to financially assist State
and local educational agencies to improve elementary and sepondaxg
education (including preschool education) for children atrtending bot
public and private schools, and to do 50 in a manner designed to
greatly reduce the enormous administrative and paperwork burden
imposed on schools at the expense of their ability to educate children.
(g? The basic responsibility for the administration of funds made
avzilable under this chapter is in the State educational agencies, but
it is the intent of Congress that this responsibility be carried out with
a minimum of paperwork and that the responsibility for the design
and implementation of programs assisted under the chapter shall be
mainly that of local educational agencies, school superintendents and
principals, and classrocm teachers and supporting perscanel, because
they have the most direct contact with students and are most directly
responsible to parents.

AUTHORIZATION OF APPROPRIATIONS; DURATION OF ASSISTANCE
Sec. 562. (a) There are authorized to be appropriated such sums as

may be necessary for fiscal year 1982 and each of the five succeeding

fiscal years to carry out the provisions of this chapter.

20 USC 3811,

20 USC 2881,
2941, 3081, 3141,
3191, 3281, 231,

¢32 of title V of the Higher Education 33}

1,
21 USC 1001

note.

20 USC 1101,
1119,
Post, p. 508,
12 USC 1562
20 USC =507
note,

20 USC 8812,

- - .



- m—ee e s = ® bes

95 ETAT. 470 PUBLIC LAW 97-35=AUG. 13, 1981

(b) During the period beginping July 1, 1882, and ending Septamber

80, 1987, the&zptgqmau. in ag::rgance with the provisions of thiy
m%mmh&awm to State educational agencies for ths pur.

I {c) Funds svailsble under previcusly authorized sTogra=s ghall be

available for the purpese of such paymexntsin ac rce with secsion

Anis, p, 445, S14(X2) of the Omnuibus Education Racopciliadon Acs of 1981,

ALLLTMENTS TO STATIS

2USCIT . Sge. 563 (2) From the stoms appropriatad to carry ous this chaprer
in any fscal yesr, the Secrutacy sball-reserve 20t 20 exceed 1 per
eentum for paymants to Guars, American Samoa, the Virgin Islazds,
the Trust Tervitcry of the Pacifc Islands, and the Northera Mariaza
Islands, to be slictiad in accordance with their respective seeds. The
Secretary skall reserve an addiziczal amouxt, mot o excesd § per
esntum of the sums appropriated, to carry ous the purposes of seczisn
5§83, Frem the remainder of such sums the Secrerary shall allot w0
each Stare an ameun: wiich bears the saze razo w0 the a=oust of
such remainder as :2e ssEool-age population; of Whe State bears ©o the
school-age populazica of all States, except that 2o Staca shall receive
less tha= an a=cun: egual w0 0.5 per cezium of susl remaizder
(b) For the murposes cf w2is saczics

“Schonl-age {1) The term “schocl-age populazicn” meams shs populaticn

population. aged five throush seventaen. ‘

“States” (2) The tar= “Staras” includes the 527 States, the Dissrion of
Coluxmpia, and Puerzs Xi

STATS APYLICATIONS

20 USC 2314, SEC. 564, (a) Any Stass whick desires 0 receive gTazss w=dar this
chaptar shall Sie an azplizaszian with the Secverary Thich—

(1) desigzates i0e Staza edusatcpal 2gensy as tke State agency
responsibie for the sdeminismazion and supervision of sregrams
assistad under chis chentar;

(2) provides for a process of active and conrinuing ssosuliation
with the State eucaticnal agency of an adviscry commimes,
appointed by she Governor 2nc decermined bv the Govermorwo be
broadly represenczsive of the ecducational intarests amg the
general pubiic in she State, including persons represestazive of—

(A) public and private elementary wtid secondary sekeole -

%CBZ; ' =:¢h;enm and dary schoolehildren;
ts of sezon scko0 S
D) }oalbcardsot“eduaﬁon:
(E) local and regiomal school administrasors (inciuding:
P B themitacions ot Bigaer enmcion; and
Bs of educasion:
(G) the Stace legs

to advise the State ezucationai agercy en the allocation amerg
authorized functiors of funds (not to exceed 20 per ceanuz of tte
amount of the State’s alloznent) reserved for State use under
section 583(a), on the formula for the allocation of Su=ds w0 local
educational agescies, and on the plamnirng, development, sup-
pors, implementadion, and evaluation of Staze programs assistad

Inder wdis chapran . . L
(3) sets forzh the planned allocation of funds reserved Jor Staza
f_ait-mc:zﬁ& use under seczmon S53a) amang subckapters A, 3, azd C of t=is
4 0
L] 2 -
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chapter and among the authorized and projects which
e 56 he mplementod And he allooaton of sach Fania raquired
to implement secton 586, including administrative costs of
ing out the responsibilities of the State educational agency
under ?.gm chapter;
(4) provides for timely c;:mhlir: notice and public dissemination
of the information provided pursuant to paragraphs (2) and (3
(5) beginnin, awith fiscal year 1984, provides for an annual
evaluation of the effectiveness of programs assisted under this
chapter, which shall include comments of the advisory commit-
tee, and shall be made available to the public; and
(6) provides that the State educational agency will keep such
records and provide such information to the Secretary as may be
required for fiscal audit and program evaluation (consistert with
the responsibilities of the tary under this chapter); and
(7) containg assurances that there is compliance with the
specific requirements of this chapter.
(b) An application filed bg the State under subsection (a) shall be for
a period not to exceed fiscal years, and may be amended
ann‘lt;ally as may be necessary to reflect changes without fling a new
application. .

ALLOCATION TO LOCAL EDUCATIONAL AGENCIES

Sec. 565. (2) From the sum-made available each year under section
563, the State educational agency shall distribute not less than 80 per
centum to lecal educational agencies within such State according to
the relative enrcliments in public and noppublic schools within the
school districts of such agencies, adjusted. in accordance with criteria
approved by the Secretary, to provide higher per pupil allocations to
local educational agencies wnich have the greatest numbers or
percentages of children whose education imposes s higher than
average cost per child, such as—

(1) children from low-income families,

(2) children living in economically depressed urbsn and rural
areas, and

(3) children living in sparsely populated areas.

(b) The Secretary shall approve criteria suggested by the State
educational agency for adjusting allocations under subsection (a) if
such criterid are reasonably calculated to produce an equitable

° distribution of funds with reference to the factors set forth in

subsection (a).

(¢) From the funds paid to it pursuant to sections 563 and 564
during each fiscal year; the State educational agency shall distribute
to each local educational agency which has submitted an application
as required in section 566 the amount of its allocation as determined
under subsection (a).

LOCAL APPLICATIONS

Skec. 566. (a) A local educational agency may receive its allocation of
funds under this chapter for any year in which it has on file with the
State educational agency an application which—

(1) sets forth the Blam:ed allocation of funds among sub-
chfégters A, B, and C of this chapter and for the programs
authorized by such subchapters which it intends to support,
ixxch_xdi.%gésthe allocation of such funds required to implement
section 536;

95 STAT. 471

Recordkeeping.

20 USC 3815.

20 USC 3816.

Post, pp. 472, 473,
475.
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95 STAT. 472

29 USC 282l
29 USC 2e81.
S0 UsC 312,

Grants and
contrac.
20 USC 3322

PUBLIC LAW 87-35--AUG. 18, 1981

(2) provides asgussnces d’e:mphaa with provisicrs of this
nhn:zwmmmu H .he par=sipesion of
Mdnusseammdmmmpmﬁ: acsorcance wich
(&lp.hkupnchmr&.ndmndzmchmfomﬁnn
htheahucduauow mqumsomlymybe wired
audit and program evaluation, consistan: with the
nsro ilities of the State n.;caq under this chaptew; and
m:heallmancﬁnn for programs auttorised by this
chapter, nndmt..ndn;:. planning, and implementacion or suck
provides for systemacic consultation with [pareats of

children atlanding elementary end secopcary scools in the ares

served by :be local agency, with teschers a=d administrazive
md in such sctodls, and with other groups as may be

appropriata by the locel ecucazional agency.

(b) An applicaton flad by a local edusaziozal agency uxder
mbsemon(a’)n:..lbemrape odnot:ouaect_-e.ér.lxe--a.
may provide for the u.oc..:cn of funds amczg progT=ss and pus-

authorizad by this chezter for a pericd of three veers and =ay
mezcenmu;yu..sybenemarfw-z Bes Coanzes withoys
filing 1 #2ewap cilcazen,

(¢) Zach 'cc:J edusaricnel 2gency shall have complete discrecion,
subject only o ihe provisicns of this chapter, '.: :e.e—.:'-_-.; 2ow
‘unc.s the agency receives under tiis sec=cn stall be divicded ameng

or this ciester in sccorcamce with the applicacion
s'unm::.e" urderckissac=sa,

Subcheriar A—Zags Siills Davelopmen:
TIE OF FTNTS

See, 571 Funds silocetad for use under this subchastar shall be
used by Stace a=d locai educazicmal agencias o develop and impie-
ment 3 compreaensive and coordinatad program desizmed '—-rave
elementary u:n sexcadery sc2ool imstrucmorn in the basic sr.'.‘a of

s mr..er'_.::cs. and written and oral commu=isation, as
formerly autborizec Zv.Ste I of e Elexzentary and :ev-r.:.:'
:.dumon A ax 1%... 1.1:.:3 10 basic skills {=msrovemens. including
the mathemszicy program as jormeriy authorised by seczion
232 of such title.

STASE LIADERSHIP AND SUPPORT SERVICTS

Sre. 572 (a) In order to achieve the purposes of this subchsprer,
State educarional agencies may use funds reserved for State pro-
mwnkzmnu:ammu.nuanmm:hloalmm
tional agencies, instintions of ‘-...z.-.er;nd educadion, and other pubiic and
private agexcies, organizations, inszizstonge-

() o carTy out pizaxning, research and development, de=en-

I replar e Bac e s ""’“‘:‘ 35oT fer
session tzscher rainis suces: an

(2) for the cevelopzent of inswrustonal matesials, the dissemi.

nation of i mur:a::an. azd techmizal pesistamce 2o local eduza-

ticnal age
Ea.&s:aneeﬁm..cula.g“ =ay also use suck fonds for tachnical
assistance and Saining for State beards of education.
(b) State educatonal agazcies may suzpor:. ectiviies desizmed 0
enlisz :heasnsancec:pama:nvolu..ue:swcrm:m;.sc_oou

S o—n cm—




PUBLIC LAW 97-35—AUG. 13, 1981

to improve the performance of children in the basic skills. Such
activities may include— )

(1) the development and dissemination of materials that par-
ents may use in the home to improve their children's perform-
S voluntesy training activities f ts to d

volun g activities for paren encourage an
assist them to help their children n? developing basic skills:
except that such activities conducted in local areas be conducted
with the approval of and in conjunction with programs of local
educational agencies,

BCHOOL LEVEL PROGRAMS

Skc. 573. (a) In planning for the utilization of funds it allocates for
this chapter (from its allotment under section 565) a local educational
agency shall provide for the participation of children enrolied in
private elementary and seeomfary schools (and of teachers in such
schools) in accordance with section 586. Such plans shall be developed
in conjunction with and invelve continuing consultation with teach-
ers and principals in such district. Such planning shall include a
:ﬁltematxc strategy for improving basic skills instruction for all

ildren which provides for planning and implementation at the
school building level, involving teachers, administrators, and (to the
extent practicable) parents, and utilizing ell available resources in a
comprehensive program. The programs shai! include— ) .

th(l) dmgnh ? ostic assessment t0 identify the needs of all children in

e achool;

(2) the establishment of learming goals and objectives for
chiidren and for the school: '

(3) to the extent pracricabie, preservice and in-service training
and development programs for teachers, administrators, teacher
aides and other supgort personnel, designed to improve instruc-
tio(!‘l)h:1 tbe‘b.ulg éd nlist th rt and partd f

4) activities designed to exlist the support an icipation o
parents to aid in the instruction of their children; and

ﬁggc):t procedux? for testmfg studerts and for tavtallnt.uai:icmfc;ei;T the
e iveness of programs for maintaining a continuity of effort
for individual ch?ldren. .

(b) The programs described in subsection (a) may include such
areawide or districtwide activities as learning centers accessible to
students and parents, demonstration and training programs for
parents, and other activities designed to promote more effective
instruction in the basie skills.

Subchapter B—Educational Improvement and Support Services

STATEMENT OF PURPOSE

Sec. 576. It is the purpose of this subchapter to permit State and
local educational agencies to use Federal funds (directly, and through
grants to or contracts with educational agencies, local educational
agencies, institutions of higher education, and other public and
private agencies, organizations, and institutions) to carry out selected
activities from among the full e of programs and projects
formerly authorized under title IV, relating to educational improve-
ment, resources, and support, title V, relating to State leadership,
title VI, relating to emergency school aid, of the Elementary and
Secondary Education Act of 1963, section 3(aXl) of the National

95 STAT. 473

20 USC 3823,

20 USC 3831,

20 USC 3081.
20 USC 3141,
20 USC 3191.




95 -STAT. 474

42 USC 1862
20 USC 1101,
1119a.

20 USC asx2,

PUBLIC LAW §7-35—AUG. 13, 1981

Science Foundation Ast of 1950, nlnﬁ?étn grwallo%_v science tescer
training, and par: A snd section of title V of the Eigher
Educaﬁoig Act of 1965, relating to the Teacher Corys and tascher

with the planned allocation of funds set forsh

centars,
in tha applications under seczions 554 and 556, in conformity with the
other requirements of this chagpar,

™=q
) ATTHORIID ACSIVISIES

hiuﬂ.?mndmmmu&hmm

(1) the acquisition acd utilizetione-

(A} of sckool library resousmes, taxtbooks, and orher
printed and published inyeuczmivzal macerisly for the use of
children and teschers in public azd privats elecentary azd
secondary schools which siail be used for imstrucs

purpeses only,
(&) of insTuc=oznal equipment and meterisls suitahie oo
use in providisg edusszon in asademis subjecty for use by
childrex 2=d teschers in elementarr and secopzfery schools
. ., which shall be used {or invomicsional surpeses cxiy,
which take izzo accous: the meeds of childres {2 botb public azd
Trivete schools besed upon pericdic consuliztion Witk tasclers,
] ns, medis specieiiszs and priveze schocl sBals;
. {2) the developmert o FregTams cegigz=ed to improve local
educatiopsl practices in elamentary snd secondesry schocis, and
pasSoulasiy acmimizes Sécirmed I3 2darees adusozal srotiams
such as the edurszticn of atudren Witk special zeads isdusezion.
aily deprived children. fiftad and talemtad cildren, imaiuding
children in privaze schoois) .

(3) programs dasicmed w0 essiet local educasional azencies, Spon
their tequest, 0 =cre efaczTely adiress educadezal grobiems
caueed by e isolazicn or ecmcezmazicn of miseriy sTous
children in cerzain schools i such sesistance is not sondizoced
Upon any requirement that a local educecicnal agency which
aszigns students w0 schoois on the basis of geogTaphic arasgeance
aress adopt sny other method of student assigm=ent, s=d that
such aesistance is not =ede availabie for the TEmspertazicn of
studexts or taachers or {or e acsuisiticn of equipment for such
Teasporlaton; | . o :

. (4) comprenensive guidance, counseiing, and actixzgz srograss
in elementary and secondary schools and State and local suppor:
services necessary for the efective implemmextation and us-
tion of such pregrams (including thoge designed to help pregare

6 Progreims and Projees to i th plazning

projects to &mprove tha p , anage.
men: implemenraton of educational programs, insiuding
fiscal management, by both State and local educazional :
and the cooperazion of such agencies with other public agencies;

(6) programs and prUjecss o AsSizT in teacher Taiming and in-
service stad development, Janr:.!ar;y @0 betier prepare both
hiew and in-service personne] to deal with contemporary tesching
and learning requirements gnd to provide assistance iz the
tesching axd lesrzing of educacionally deprived students: and

(7) prograrms and projecss to astist local educationsl azences
meet the needs of exilcren in schools undergoing desesvegacion
and to asgist such agencies 39 develop axd impiermens pians for

in the scnoals of such agencies
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Subchapter C—~Special Projects

STATEMENT OF PURPOSE

Sec. 581. 1t is the purpose of this subchapter to permit State and 20 USC 3341.
local educational agencies to use Federal funds (directly and through
grants to or contracts with educational agencies, local educational
agencies, institutions of higher education, and other public and
private agencies, organizations, and institutions) to carry out selected
activities from among the full range of programs and projects
formerly authorized under title III, ting to projects, title
VI, relating to community schools, and title IX (except part O),
relating to gifted and talented children, educational proficiency
standards, safe schools program, and ethnic heritage program, of the
Elementary and Secon Education Act of 1965, the Career Educa- 20 USC 2941,
tion Incentive Act, and part B of title V of the Economic Opportuni ?,536'5:’;?},%-0‘
Act of 1964, relating to Follow Through programs, in accordance with g0 =
the planned allocation of funds set forth in the applications under s ysc 229,
sections 564 and 566, in conformity with the other requirements of
this chapter.

AUTHORIZED ACTIVITIES

. SIE% 582. Programs and projects authorized under this subchapter 20 USC 3842,
include—
(1) special projests (as may be determined to be desirable by the
Stateor loca] educatjonal agencies) in such areas ag—
(A) preparation of students to use metric weights and
measurements when such use is nesded;
(B) emphasis on the arts as an integral part of the
curriculum; . :
(CXi) in-school partnership programs in which the parents
of school-age children participate to enhance the education
and personal development of the children, previously au-
thorized by part B of the Headstax-Follow Through Act;
(i) preschool partnership programs in which the schools
work with parents of prescnool children in cooperation with
programs funded under the Headstart-Follow ugh Act; 42 USC 2921,
(D) consumer education; .
(E) preparation for employment, the relationship between
basic academic skill development and work experience, and
coordination with youth employment programs carried out
under the Comprehensive Employment and Training Act;
(I") career education previously authorized by the Career
Education Incentive Act;
(G) environmental education, health education, education
about legal institutions and the American system of law and
its underlying principles, and studies on population and the
effects of population changes;
(H) academic and vocational education of juvenile delin-
quents, youth offenders, and adult criminal offenders; and
(I) programs to introduce disadvantaged secondary school
students to the possibilities of careers in the biomedical and
medical sciences, and to encourage, motivate, and assist
them in the pursuit of such careers;
(2) the use of public education facilities as community centars
operated by a local education agency in conjunction with other
ocal governmental agencies and community organizations and
groups to provide educational, recreational, health care, cul-.
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taral, and other reisted commzmity and hommen services for the
community served in accordance with the needs, intevess, and
ggmsc{theeumug:ynd:hewtmdmd;amof

governing of the local educacional agensy; and
(3) additional programs, i

(A) special programs to identify, eacourege, and meet the
-special educational needs of childres who give evidesce of
high performance ility in aress such es intallectnal,
creative, artiste, ar3hip cepacity, or spesific academic
firlds, and who requirs services or aczvites not ordi.
parily provided by the schoal in order to fully develop such
capanilities:

(B) establishment of ecication=l profciency standaxds for
readicg, wrifing, mathemstics, or other subjests, toe admin.
isc2mion of exsmizmazions 3 essurs tSe profcisscy of

- students, and implemencacicn of pregrams (cocrdinated with
Anz, p. 472 these under subche=tor A of thig e2a=tar) decizned 10 aszist

stadenty in achieving lavels of preSciency comparihle with
established standards:

(C) prograems degizned 1o promota safery in the schools and
to reduce the incidence of crime and vuncalicm in the sahool
environzezyn

@) plazzing, developizg, and impiementing ethreic hewi
tage stuciss programs O provice ail persoms with ap
oppertunizy o learm abcut a=< apprecar2 the unisue coo-
TiSusiors W e Amarican zaZcozl deritage mede Dy ihe
various ethzic gToupe, a=d 30 epadle stucanss bemaer o
undersizad thelr gwn suinanl Serizaze as well as tte
caltural hersare of cobers; a=d

E) progTz=s izvolving mainizs s=d advisory services

42 USC 2000e, usder Stia [V o the Cive 2ighes Ao of 1654
Subckapter D—Secrerary’s Discrestionesy Fundy
nua::'.nxm FROGZRAM ATTEDRISED

20 USC 38SL Sec. 323, (a) From the suzms reserved by the Secvetary pursuent o
the second sentence of seczion 553(a) the Secverzary is authorized t
ﬁ gut directly or tirough grants 0 or conmacts with State aad
| educacions] agencles, insumutions cf 2igher educacion, and cther
public and private agencies, orgunizations, and inssiutions, pro-
grams and projecss whiche .
(1) provide a nazional source for gathering and disseminecing
information on the efecziveness o1 programs desizned to meet
thelpef:'al-dnaz’ga;algaedaafeduﬁnnﬂydepriﬂdﬁ:ﬂm

and others served by this gsubtitle, and for assesing the saeds of

such inelnding programy and projecs formeriy au-

thoricad by sec=on-378 of the Elementary and Secandary Zduca.
. 20 USC 304L tion Act of 1965 and and gma:a forzeriy funded

underthes “Nasi icfusiop Neswork” pregra=m;

+ () earry out resesrch and demornscrations rasiszed to the

puzposes of this subtitie;

(3) aze designed 0 improve the trainins of taschers and other
mwmaﬁdmawcnﬁemﬂad@

i 25 v
, (4) are designed to assist State and local educsciopal agencies
in the impie=e=cazion of progracs under this susc:le,

—8-
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{b) From the funds reserved for the purposes of this section, the
Secretary shall first fund—
(1) the Inexpensive Book Distribution Program (as carried out
through “Reading is Fundamental”) as formerly autherized by
g?g ssof title IT of the Elementary and Secondary Education Act

(2) the programs of national significance in the “Arts in
?ue&ting Programd as formerly authorized by part C of title I
su an
(3) programs in alcohol and drug abuse education as formerly
authorized by the Alcohol and Dng Abuse Education Act,
at least in amounte necessary to sustain the activities described in
this sentence at the level of operations during fiscal year 1981, and
then utilize the remainder of such funds for the other authorized
activities described in subsection (a). .

Subchapter E——Genersl Provisions

MAINTENANCE OF EFFORT,; FEDERAL FUNDS SUPPLEMENTARY

Sec. 585. (aX1) Except as provided in paragraph (2), a State is
entitled to receive its full allocation of funds under this chapter for
any fiscal yeer if the Sacretary finds that either the combined fiscal
effort per student or the agpregate expenditures within the State
with respect to the provision of free public education for the preced-
ing fiscal year was not less than 90 per centum of such combined
fiscal effort or aggregate expenditures for the second preceding fiscal
year. . . . .
(2) The Secretary shall reduca the amount of the allocation of funds
under this chepter in any fiscal year in the exact proportion to which
the State fails to meet the requirements of paragraph (1) by falling
below 90 per centum of both the fiscal effort per student and
aggregate expenditures (using the measure most favorabie to the
State), and no such lesser amcunt shall be used for computing the
effort required under paragraph (1) for su uent years,

(3) The Secretary may waive, for one year only, the require-
ments of this subsection if he determines that such a waiver would be
equitable due to exceptional or uncontrollable circumstances such as
a natural disaster or a precipitous and unforeseen decline in the
financial resources of the State.

(b) A State or local educational agency may use and allocate funds
received under this chapter only 8o as to supplement and, to the
extent practical, increase the level of funds that would, in the absence
of Federal funds made available under this chapter, be made availa-
ble from non-Federal sources, and in no case may such funds be used
so as to sugpla.nt funds from non-Federal sources.

(c) The etary is specifically authorized to issue regulations to
enforce the provisions of this section.

PARTICIPATION OF CHILDREN ENROLLED IN PRIVATS SCHOOLS

Sec. 586. (aX1) To the extent consistent with the number of children
in the school district of a local educational agency which is eligible to
receive funds under this chapter or which serves the area in which a
program or project assisted under this chapter is located who are
enrolled in private nonprofit elementary and secondary schools, ar
with respect to instructional or personnel training programs funded
by the State educational agency from funds reserved for State use

95 STAT. 477

20 USC 2911,

21 USC 1001
note.

20 USC 3861.

Waiver of
requirementa,

Regulations.

20 USC 3862
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Contrac:
authorisy.

requIrTmSantL,

mmmmémwmmﬁ&agpnm’
gwnu' school cificials, shall provide {or the bezeit of such children

such schools secular, neutral, and nonidecieogical services, maceri-
als, and equipment including the pariicipation of the teachers of such
children (and other educational personnel serving such children) in
training programs, and the repair, minor remodeling, or conswuction
of public facclities as may be necessary for their provision (consistent
with subsecSion (c) of this‘seczion), or, if such servics, materials, and
-q?:mntmnopfuﬂ:lecrnmmmormmmpm
schools as determined by the local educazional agency afler copsulta.
tion with the appropriate private school officials, stall provide such
other arrangessents as will sgssure equitatle participadion of suck
children in the purposes a=d benesS:s of t2is chazcer.

(2) If no pregTam or project is carvied ous usder subsection (aX(1) of

sec=on in the school district of a local ecucacione] ageacy, the
State educacional agency stall Seke arrasngementy, such as thrsush
csntracts with nozprolt sagencies or organizaticps, under wihich
children in private schools in that distvisz 27 provided with services
acd materisls to the extent that would hsve ocgurred if the local
educatonsal agency hud received Sunds under this chgrrar,

(3) The requirements of this seczicn reizzing w0 the parzZsizadcz of

dren, teschers, and cther perscmzel serving such children ghail
apply to zroge a=d projects carTied cut umcer this cheptar by a
State or local educatioral agency, whetler directly or througl sTants
0 or SSmiTacTs witd otler pullic or privaia sgancies, imstituiicze or
orzarnizacions, .

(b) Txpescitizes for programs purstant 0 subsestzion (a) skall be
equal (consistent wizk the pumDer of children o:be served) w
expenditures {or programs under this chagear for children snrofled in
the public sc2ools of the local educariozal agency, taidizg ingo acooust
t=e eeds of toe individual children axd ctSer f2ctory which relaza
suclh expencitures, acd wiexn finds availadle to a locai ecucazezal
agency under this chaptar are used to copcesirste progrists OF
projects on a parzicular group, amendance ares, or gace or aze level,
children esroiled in private schools who are included witdin e
§TOUp, Atiezcdasce arsa, or gride or age level selectad for such
conceacration siail, afisr consultation with the appropriace privase
sc2col oficials, be assured equitable particization in the purposes
and bezef:s of such programs or projects.

(eX1) The control of funcs provided under this chapter and stle
materials, equipmest, and property recaired, remodeled, or con-
soucted therewith ghall be in a public for the uses and
purposes provided in this chapter, and a public agency shall adminis-
tar such funds and property.

ixi i to this section sbail be

(2) The provision of sesvices pursuant
provided by empioyees of & public agency or shrough conmacs by suca
R o 2SEUCY Wit & PErSOD. AR aA50CRTION, AgEICy, OF CITpOTAOR
“who or waich, in the provision of such services, is incependent of such
private school and of any reiigious orge=nizations, and such exploy-
ment or contract skall be under the control and supervision of susa
public agency, and the funds provided uncder this czapter sball not be
commingled with State or local funcds.

(d) If by re=son of any provision of law a State or local educe=ioral
ageacy is gropihited from providing for the pardicization io srogrems
af c2ildren enrviled in private eiemeztary and sacondary schools. as
required by this seczion, the Sesserary stail waive such reguirsmeng
and snall arsacge for the provision of servicss to suca children
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gugh_amngemenbs which shall be subject to the requirements of
section.

(eX1) If the Secretary determines that a State or a local educational
agency has substantially failed or is unwilling to provide for the
participation on an equitable basis of children enrolled in private
elemen and secondary schools as required by this section, he may
waive su uirements and shall arrange for the provision
services to such children through arrangements which shall be
subject to the requirements of this section.

(2) Pending final resolution of any investigation or complaint that
could result in a determination under this subsection or subsection
(d), the Secretary may withhold from the allocation of the affected
State or local educational agency the amount he estimated would be
necessary to pay the cost of those services,

(f) Any determination by the Secretary under this section ghall
continue in effect until the Secretary determines that there will no
longer be any failure or inahility on the part of the State or local
(e.;l)ucational agency to meet the requirements of subsections (a) and

(8) When the Secretary arranges for services pursuant to this
section, he shall, ~fter consultation with the appropriate public and
private school officials, pay the cost of such services, including the
administrative costs of arranging for those services, from the appro-
priate allotment of the State under this chapter.

(hX1) The Secretary shall not take any final action under this
section until the State educational agency and the local educational
agency affected by such action have had an opporturity, for at least
forty-five dzys afler receiving writien notice thereof, to submit
written objections and to appear before the Secretary or his designee
to show cause why that action should not be taken.

(2) If a State or local educational agency is dissatisfied with the
Secretary’s final action after a proceeding under paragraph (1) of this
subsection, it may within sixty days after notice of such action, file
with the United States court of appeals for the circuit in which such
State is located a petition for review of that action. A copy of the
petition shall be forthwith transmitted by the clerk of the court to the
Secretary. The Secretary thereupon s file in the court the record
of the proceedings on which he based this action, as provided in
section 2112 of title 28, United States Code.

(3) The findings of fact by the Secretary, if supported by substantial
evidence, shall be conclusive; but the court, for good cause shown,
may-remand the case to the Secretary to take further evidence and
the Secretary may thereupon make new or modified findings of fact
and may modify his previous action, and shall file in the court the
record of the further proceedings. Such new or modified findings of
fact shall likewise be conclusive if supported by substantial evidence.

(4) Upon the filing of such petition, the court shall have jurisdiction
to affirm the action of the Secretam to set it aside, in whole or in
part. The judgment of the court s be subject to review by the
Supreme Court of the United States upon certiorari or certification as
provided in section 1254 of title 28, United States Code.

(i) Any bypass determination by the Secretary under titles I
through VI and VII and IX of the Elementary and Secondary
Education Act of 1965 prior to the effective date of this chapter shall

. I

:ggaam in effect to the extent consistent with the purposes of this
ptar.

-11 =
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Waiver of
requirements.

20 USC 2881,
3191, 3281, 3311.
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Sze. 557. (8) ESecsive October 1, 1982, the provisions of—
(1)=ﬂ=n.m.rv.v VI.V'm.lndD{(ez:.eptpa::Oafth:

21 USC 2281, Elementary and Secon Education At or19635;
%&t o iy Ag) ISEaA and seczion 532 of title V of the Higher Education
:nuscuox. B):hlAlahnlmdDmgAmeduanenAc"md

(4) the Career Education Incenzive Acs;
21 USCIOOI mmmjed_
20 Usc 2601 (h)EEmOc‘.nbe.-l.lBS-& subckapter C of chapter 8 of subtitls A
note. of title VI of this A:.nhugw?oﬂw-ﬁnmmu

Poes.p. 808, repesl CEAPTER 3—GINTRAL PROVISIONS
* FIDERAL XECTLATIONS

29 USC 3871, Src. SSL (a) The Secrstarv is sutborizad o issue -eg-.hncu-—
ﬁ)mz::gwt..euc:_—-ofc iCes speciSzally asgizmscd w
the Secrerary under t=is subttle;

2 nhn..g w0 proper Sscal accountizg for fuads appropriatad
under this stbtie a=g t=e meckod of :-.:'_c::: Ta: -:a-:s aussos.
ized u.:er:.‘:asuz-"e a=d

(3) whick are cee:e: Secesearr ) -Lsc--'-n' ingurethasiiers
is compiiance with the speciic reguirements a=d assuracces
required by this subeizie,

b Iz all c:l::r =asars relzzing oo the detalls of plazning, develen-
ing, impiemesting, 2=d svaiuzuzs =rogTomc 2o 2=g proieszs by Sl
azd jocal educaziczal a:gz:::'. e Secretary stz met issue reguia.
ticos, bu: may escsuit with appropriace ‘.ar.a loe_’.. and grivaze
educaciona] agescies a=d, upea :-.cus:. provice tacinica] sesieiance
informacien, a=d susgestad guidelines desipned 1 pro=ote the deveis
opmest azd imple=entazics of e"m.j imetructiczal srograss and
1o otherwise assisz in =rTyizg out the purposes of nis su:t::.'e

(c) Reguladions issued pussuast =, this subsitle rheil 2ot ‘...-.ve
stancicg of a Federal saruse for the purposes cf judisfal review.

WIDEHOLOING OF PATMENTS

29 USC 2872 Strc. 532, (a) Whensver t=e S Secvetary aller resscranie 2otice o any
Stata edum:an..l age=cy axg aa o,.t:cr'u...., for a bearizg op :De
finds that tSere has beex 1 failure o comply substamciaily

with any assurances required to be gves or condizions requived o be
met under this luhn.le the Secrezary shail nodify such agexcy of
these findings and that beg: g sixcy days afier the date of such

potification, further Faymeats not be made to the State under
this subtitle, or aifectad chapter ‘.he-eax (or, in his discrezion, thar the
State educational age=cy shall reduce or termunate further payments
nnde-:hembmharaffe:udchpwthenoﬂmwedbm
WmnSmmaﬂnﬁnbvmduﬂ)ud
be is sazisfied .har.:he.'e.sno lcn:e-uymu..ulmwax:piy. Uncl
Be is %0 satisfied, (1) 30 furtker Faymeszts shall be made to the S ~rau
under the subtitle or arfeczed s2apter thereof, or (2) paymests by b
State edusational 22 Lgeacy uccer the subtitie or afectad chsmter
thereof shall be limited 0 local educational agemcies and State
agencies zot aEef:ea oy "*e failure, or (3) payments w partimular
educarional agsncies scall be recuced, as the case =ay be.

¢ = . -
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(b) Upon submission to a State of a notice under subsection (a) that
the Secretary is withholding payments, the Secretary shall take such
action as may be necessary to bring his action to the attention of the
public within the State.

JUDICIAL REVIEW

Sec. 593. (a) If any State is dissatisfied with the Secretary’s action
under section 592(a), such State may, within sixty days after notice of
such action, file with.the United States court of appeais for the circuit
in which such State is located a petition for review of that action. A
copy of the petition shall be forthwith transmitted by the clerk of the
court to the Secretary. The filing of such petition shall act to suspend
any withholding of funds by the Secretary pending the judgment of
the court and prior to a final action on any review of such judgment.
The Secretary thereupon shall file in the court the record of the
proceedings on which he based his action, as provided in section 2112
of title 28, United States Code.

(b) A State educsational agency shall be presumed to have complied
with this subtitle, but the findings of fact by the Secretary, if
supported by the weight of evidence, may overcome such presump-
tion. The court may remand the case to the Secretary to take further
evidence, and the Secretary may thereupon make new or modified
findings of fact and may modify his previous action, and shall file in
the court the record of the further proceedings.

(c) Upon the filing of such petition, the court shall have jurisdiction
to affirm the action of the Secreta.z:ﬁ to set it aside, in whole or in

art. The judgment of the court be subject to review by the
upreme Court of the United States upon certiorari or certification as
provided in section 1254 of title 28, United States Code.

" AVAILABILITY OF APPROPRIATIONS

Sec. 594. Notwithstanding any other provision of law, unless
expressly in limitation or this section, funds appropristed in any
fiscal year to carry out activities under this subtitle shall become
availaple for obligation on July 1 of such fiscal vear and shall remain
available for obligation until the end of the succeeding fiscal year.

DEFINITIONB

EE% 595. (a) Except as otherwise pmvidea herein ag used in this
subtitle—

(1) the term “State” means a State, Puerto Rico, Guam, the
District of Columbia, American Samoa, the Virgin [slands, the
ﬁfrt}é:m Mariana Islands, or the Trust Territory of the Pacific

andas;

(2) the term “Secretary” means the Secretary of Edueation;

(3) the term “State educational agency” means the officer or
agency primarily responsible for the State supervision of public
elementary and secondary schools;

(4) the term “local educational agency’” means a public board
of education or other public authority legally constituted within
a State for either administrative control or direction of, or to
perform a service function for, public elementary or secondary
schools in a city, county, township, school district, or other
political subdivision of a State, or such combination of achool
districts or counties as are recognized in a State as an adminis-
trative agency for its public elementary or secondary schools.
Such term includes any other public institution or agency having

- 13 -
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20 UsC 2701

20 USC 1378

20 USC 128,
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adminimﬂnfnealmd&i:ﬁmd;wbﬁcglnc:ﬂc
(5) the term t” includesa ] ot other
eh “paren alegzl gasssian or perscn

(7) the term “elementary sc=ool” meaxs a dey or residexcis]
schoal which provides elementary education, as deter=ined
-uxder State law, a=d the term “seccndary school” meamsadayor
' residential school which provides secon ecucation. as ceter-
mined under Stata lew, except that it dces sot inciude azy
educaticn provided beyuzd &= r-relve.

(8) the term "c...u-':.-.:nn incluces the preparscion of &aw-
inss end specit ans for school feciiizies; erectizz, buildisg,

acquiring, aitering, remodeling, improving, er extaning scloci
facziiiies; 2nd the inspecticn and supervizcn of e coneT —=zicn
of sc=oel &

factiicies:

(9) the term “equizment” includes -uu:-!'-e—r, califes, and
buildizg equipmen: .=.-.d 23y Sacescary exclosure oy sTrusTures
Eouse them, a=d imciudes sll otier vrz_s agcecsery r e
fancsoning of a pardeuiar faciicy as a faclisy for w=e sryvisicn
of ecucationsl services, inzizding jtamms suel as imscructozal

Tment and necessary n:._..:e. prizted, publisted a=d
andio-visiial ::-_-:-.'.....c.a.l ::..tz':._s. exd books, pericdiziz, deos
nz:e:m, and ctherseisted macsarialg ang

(10) t=e term “school {2oilicies” mearns cleserocms 2od reletad
feciiities (Inciuding m:.al equipmess) for See pubiic ectzarizn
and interests in lexd (inciudi=g sile, gradizg, and improvemerwm)
om which such faciiites sre consTucted, except thet such tarm
does not imziuce thoee ammu Aazd ::_‘_e: faciiiZes
intended primarily for ex=ivitons for which acmisxicn is e

to the z:..e.-s.l
(b) Any ter=m used in provisicns referenced by seczion 534 2ad act
defined in this seczion sZall bave the samme meening 23 that tarm was
veum:ﬂelof:heﬂc::enu:ymdSwnury&mA::m
18963 in effect prior to Ocsober 1, 1981,

APFLICATION OF CTHIR LAWS

Sm.SS&(ﬂSec:mﬂtMudﬁSof:hnGueﬂ.cm
f:avmom = nhmzm S Ec‘x;?lmoulmmm
Agency Applicadion™) shall nct ¥ t3 progTams aushorised
mduthumbuﬂeme::hth-m t.hn.hzynhne:oﬁsal
contyol and fond acconnting procedures (including the ctle @ prop-
cr-;sqmndnth?ecralfxmds ), and skall met be ccnsmued W
wr.har...e:heSece' =720 reqm:-a.nynaom ortake any ac=cns ot
nurhor..mb-y:hntub:

0-)] Se::-.on 412 of the General Educacion Provisions Act seall appiy
mmyfnzdsawmprm.crmyisaim putsuan: 5 this

- 14 =



SECTION 514(b)(2)(B)

QMNIBUS EDUCATION RECONCILIATION ACT OF 1981

(B) Funda approdpnated in an appropriation Act for
for any p

fiscal year 1981
aectxon 561(9.) (1), (2), (3), (5), and (6) of
this Act are not obligated

or local educationa]
agen Bnor to Ju]dy 1, 1982, ghall remm.n aveulable to such agency

ed and used in acco rdaneemthchapterZoithe
Educetmn Consohdatmn and Improvement Act of 1981

- 15 =
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TITLE XVII

OMNISUS BUDGET RECONCILIATION ACT COF 1981

ACCISS TO RICORDE BY COMPTROLIIR CINIRAL

. See 1744. Fur the purﬁeu of evaluating and reviewing the use of
diock grant fun ted assistance, or other grant programs
established or provided for by this Acz the Comptroller General shall
have access 10 any books. acsounts, recerds, corresgondence, or other
documents that are related to such funds, muunce. or programs,
and that are in the possession, custocy, or coneroj or States, poiitical
subdivisions thereof, or any of the grantess of such States or ,oi"'cal
subdivisions.
STATE AUDITING RIQUIBEMENTS

Sze. 1743, (a) Zach State shail ssnduct &5 sancial and commpliance
audits of any biock gran: funds wiich the State receives uncer thi
Ac: and any funds whxc-x the Stats receives under any consoiicated
assistance program establishec or provided for by thus Ac.

‘b Any audi: required by sulsectic: ‘a) erall De csrncues
respecs 0 the 2-vear ae'-xoc beginning en Ceisber l. 188}, an
respect 0 each J-vear pericd thereaster,

(e A.nv audit m:;m:e'i Sy subseczicn ‘a) shall, ...soxa.- as is praczica-
bie, be conducted m acsorfance with sandards established by th

L

0.

[

.

it

0.4

- Comgzroller General for the audic of sovermmental crganizatisns

» —————— - - - - .

e AaE P € . S ———— T — 1 T 4O A0 ¢ w68 4

srograms, activities, and juncions.

(G) The audis of funds by a Suate required Dy subsection (a) skall be
concuczed in liew cf any other Snanciai and compilance audit of the
same funds wiich the State is - raguired 0 c-..é...-: uncer any other
provisicn of this "Ace unmless suck cther provisicn, Dy exgiic:t refer.
ence 1o this section. stherwvite provides,

.
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. General Education Provisions Act?

BHORT TITLYE, APPLICABILITY, DEFINTIIONS, APPROPRIATIONS

Sgzc. 400, (a) This title may be cited as the “General Education
Provisions Act.”

(b) Except where otherwise specified, the provisions of this title
shall apply to any. program for which an adminiscrative head of an
education agsncy has administrative responsibility as provided by
law or by deiegarion of autherity pursuant w law,

(eX1) For the purpcses of this title, the term—

(A) “applicable program”? means any program to which this
title is, under the terms of subsection (b), applicabie;
(B) “applicable szazute” means— '

(i) the Act or the title, part or seczion of an Ace, as the
case may be, which authorizes the aprropriation for an ap-
plicable program;

(if) this tizle; and

(iif) any cther statute which under its terms expressly
conrrols the administration of 4n anplicable program;

(C)3 “Assistant Secrerary” means the Asisistan: Secretary of
Realth, Zducazion, and Weifare for Edueaticn:

(D)4 “Cormmnissicner” means the Commissioner of Zducation:

(E) “Director” means the Direstor of the National Izstitute
of Edueartion; and - .

(F)3 "Cecratary” maeansg the Secvetary of Health, Education,
and Walfars,

{2) Nething in this tizle shall be construed w affect the applica-
sility of the Civil Rizhts Act of 1954 10 any progra=s subject 0 the
provisions of this title,

(3) No Act making azproprizzions to carry out an argiicable pro-
svam shall be consicered. an applizable stasuze,

{d) Excent as ctherwise limited in this tizle, there are authorized
20 be appropriatad for any fiséal year such sums as may be neces-
sary to carsy out the provisions of this title.

.

"Titla [V of P.L, 90-2{7 as amended by P.L. 91.220, P.L. 92-318 P.L. 33-389, 2.L. 94482, PL.
35+351, and P.L. 35=d46.

The orzanizationai shanges made by the Department of Zducauon Reorganizauon Aew Pla
3628, are also 1ngicated in this test,

1Sectian 119 of P.La M=274 1 Enaczad Apr. 21, 1978, 30 Stat. J89) provides as follows: .

“In case of any sppiicable program within the mesning of the General Education Provisions
Act, excapt as otherwus specuically provided by the Acw {or the purtose of comcaruon of acuvi
ties between {lacal yesrs, amounts sppiicable to the period July 1, 1978, througn Septemboer 10,
1975, and the stausucal messurements pertaning to those amounts snail be reducwd by 20 per
anim where such period 13 5 be by the terms of this Ac: made or cansidered to be 8 part of
the fiscal year 1976 or the {lical yesr ending oer J0, 15T7. Notwnenstanding any otner
provision of this Act, where the Deriod July 1. 1976, through Septermner 30, 1976, is to 0e by the
urns of this ACt made or conugered (o be a seoaraw fiscal year. it snall not de considered o
fiacai yesr for the purDose of sucn comparisgn of aivities betwoen {aca years ang suc meas-

ta in the case o' any tuca program.”

OfMcw of Asmwtant Secretsry of HEW, for Education was terminated by the Depart-
ment of Edvaation Reorganuzation Acs, anproved Ocn 17, 1973, P.L. 36-38. sec. 503, 93 Stat. 580,
tAsmnant secTetary’s funcuons tranuiermd © Secreaary of Sducation by sec. J01 of that Aet

*The Education Divuian of H.EW, iinciuging the oflce of Commusmoner of Zducation! was
larninated by the Dezarzment o Zducation Reorganization Acs agoroved Oct. 17, 1979, P.l. %6-
%x:{c mﬁf& AS:S' jm §90. (Commumioner s funczions Tanarerted 0 Secrvtary of Sducation by sec.

t

SAll previous funcuane of the Secetary of HLEW. provided for tn the General Zducation Pro-
ymions Act and vanous otner Iducauon-reisted fatutes were tranmerres 0 the Secvvuary of
Education by the Cwoartment of Zqucation Zeorgamzation Ac:. approves Ocs 17, 1979, Pl 96=
44, s, JOL, 93 Stax &7,

i
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(eX1) The aggregate of the appropriations to the agencies in the
Education Division and to the Office of Assistant Secretary for any
fiscal year gshall not exceed the limitations set forth for that fiscal
year in subparagraph (2). )

(2XA) Except as is provided in subparagraph (B), the appropri-
ations to which paragraph (1) applies— )

(i) shall not exceed $7,500,000,000 for the fiscal year ending
June 30, 1975, $8,000,000,000 for the fiscal year ending June 30,
%g;ﬁz. andd $9,000,000,000 for the fiscal year ending June 30,

; an

(ii) shall not exceed such amounts as may be authorized by
the law and limited by this subparagraph.

(Bl) The limitations set forth in subparagraph (A) shall not
a wp—

hind (i} to uncontrollable expenditures under obligations created -
under part B of title IV of the Higher Education Act of 1865,
parts C and D of title VII of such Act, and the Emergency In-
sured Student Loan Act of 1968; and )

(i) to any other expenditure under an obligation determined
by the Commissioner pursuant to, or in accordance with, law
to be an uncontrollable expenditure of the Office of Education.

CONTROL OF PAPERWORK

Sec. 400A. (aX1XA) In order to eliminate excessive detail and un-
necessary and redundant information requests and to achieve the
collection of information in the most efficient and effective possible
manner, the Secretary shall coordinate the collection of informa-
tion and data acquisitioned activities of all Federal agencies, (i)
whenever the respondents are primarily educational agencies or in-
stitutions, or (ii) whenever the purpose of such activities is to re-
quest information needed for the management of, or the formula-
tion of, policy related to Federal education programs or research or
evaluation studies related to the implementation of Federal educa-
tion progratms.

(B) Thers is hereby established a Federal Education Data Acqui-
sition Council, to consist of members appointed by the Secreta
who shall represent the public and the major agencies which col-
lect and use education data, including one representative each of
the Office of Management and Budget and of the Office of Federal
Statistical Policy and Standards. The members representing the
public may be appointed for not more than three years. The Coun-
cil shall advise and assist the Secretary with respect to the im-
provement, development, and coordination of Federal education in-
formation and data acquisition activities, and shall review the poli-
cies, practices, and procedures established by the Secretary. The
Council shall meet regularly during the year and shall be headed
by an individual from an agency which has expertise in data collec-
té::n but which undertakes no major data collection of education

ta.
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(2) Fer the purposes of this secion, the term—

(A) “information” has the meaning given it by seciion 3502
of title 44, United State Code;

(B) “Federal agency” has the mesning given it by seciien
3502 of the same title; and

(C) “educational sgency or xgsutun:;" means any public or
private agency or institution offering education programs. -

(3XA) Thsag:ennry shall review and coordinate all collection of
information and data acquisition activities described in paragraph
(1XA) of this subdection, in accordance with procedures approved by
the Federal Educazion Data Acquisition Council. Susk procedures
shall be designed in order to enable the Secretary to determine
whether proposed collection of information and data acguisition ac-
tvities are excessive in detail, unnecessary, redundant. ineffective,
or excessively costly, and, if s, to advise the heads of the relevaxn:
Federal agencies.

(B) No colleczion of information or da:a aczuisizion assivizy sub-
ject to such procedures shall be subjec: to any stler review, coordi-
nation, or aporoval proesdure outside of the reievant Federal
agency, except as requirsd by this subsection and by e Diressor of
the Office of Management and Budget under the ruies and regula-
tions established purstan: o chaprer 33 of title 44. Unizad States
Code. If a reguirerment for ixformarion is submistad pursuan:
this Acz for review, the timetable for the Direczer’s aprroval sstab-
lished in secxicn 3507 of the Paperwork Resuction Aés of 1830 shall
commmence on the date the request is submitzad, ang no incepend-
-ent subrmission to the Director shall be recuired undsr sush e

‘C) The procedures astztiishad v the Secremirw shall inciuge 2
review of pians for evaluzticns and for researsh when sush plans
are in their preiiminar: siages. in crder to give advics o the Reacs
of Federal agencies regarding the data acguisition aspects of such

pians. .

{DAY) The Secrezarv shall assist each Faderz] agency ia serform-

ing the review and scordizaticn raquired by this sessicn and shall

require of ezch agency a plan for each cailection of informmation
and data acquisition activity, which shall inciude—

: (A) a detailed justification of how information once coilected

will be used; .o
{B) the metheds of analysis which will be applied to suck

ta;

(C) the timetable for the cissemination of the collectad data;
and :

(D) an estimate of the costs and man-hours required by each
educational agancy or institution to complete the request and
an estimate or costs to Federal agencies to collecs, process, and
analyze the information, based upon previous experience with
similar dara or upon a sample of respondents.

(2) In performing the review and cocrdination required by this
section. the Secvetary shall assure that—-

(A) no infermation or data will be requestad of any educa-
tional age=ucy or imszdtution unless that request has peen ap-
Fmed and publicly announced by the Febrvary 15 immediate-
ly preceding the beginning of the new school year, unless there
is an urgent need for this informazion or a very unusual cir-
cumstance exists regarding i

‘
»
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(B) sampling techniques, instead of universal responses, will
wherever possible, with special consideration being
given to the burden being placed upon small school districts,
colleges, and other educational agencies and institutions; and

(C) no request for information or data will be approved if
such information or data exist in the same or a similar form in
the automated indexing system required to be developed pursu-
ant to subsection (d).

(3) Each educational agency or institution subject to a request
under the collection of information and data acquisition activity
and their representative organizations shall have an opportunity,
during a thirty-day period, to comment to the Secretary on the col-
lection of information and data acquisition activity. The exact data
instruments for each proposed activity shall be available to the
public upon request during this comment period.

(4) No changes may be made in the plans for the acquisition of
that information or data, except changes required as a result of the
review described in this section, after such plans have been fmallg
approved under this section, unless the changed plans go throug
the same approval process.

(5) The Secretary may waive the requirements of this section for
individual research and evaluation studies which are not designat-
ed for individual project monitoring or review, provided that—

(A) the study shall be of a nonrecurring nature;

(B) any educartional agency or institution may choose wheth-
er or not to participate, and that any such decision shall not be
used by any Federal agency for purposes of individual project
monitoring or funding decisions:

(C) the man-hours necessary for educational egencies and in-
stitutions to respond to requests for information or data shall
not be excessive, and the requests shall not be excessive in
detail, unnecessary, redundant, ineffective, or excessively
costly; and

(D) th? Federal agency requesting information or data has
announc:1 the plans for the study in the Federal Register.

The Secretary shall inform the relevant agency or institution con-
cerning the waiver decision within thirty days following such an
announcement, or the study shall be deemed waived and may pro-
ceed. Any study waived under the provisions of this subsection
shall be subject to no other review than that of the agency request-
ing information or data from educational agencies or institutions.

(6) Nothing in this section shall be construed to interfere with
the enforcement of the provisions of the Civil Rights Act of 1964 or
any other nondiscrimination provision of Federal law.

(c) The Secretary shall, insofar as practicable, and in accordance
with the provisions of this Act, provide educational agencies and
institutions and other Federal agencies, pursuant to the require-
ment of section 406(fX2XA), with summaries of information collect-
ed and the data acquired by Federal agencies, unless such data
were acquired on a confidential basis.

(d) The Secretary shall, insofar as practicable—

(1) develop standard definitions and terms consistent, wher-
ever possible, with those established by the Office of Federal
Statistical Policy and Standards, Department of Commerce, to
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be used by all Federal agencies in dealing with education-relat-
od information and data scqyuisizion requests;

(2) develop an automated indexing system for eataleging all
available data;

(3) establish uniform reporting dates ammong Federal agencies
for the information and cata acguisition required after review
under this section:

(4) publish annually a listing of education data requests. by

leral agency, ard jor the programs administered in the Edu-
cation Division, publish a listing annually of sach such pro-
gram with its apimpmn'on and with the data burdea result-
ing from each such program:; and .

(5) require the Federal agency propesing the collection of in-
formation or data acquisition acmiviry to identify in its daza in-
strument the legislative authority specifically requiring such
colleczion, if any, and require the responcding educational
ageacy or imstitution to make the same identiieation if it in
tarn collects such information or data from other ageacies or
imdividuals,

(eX1) Subject to the provizions of zarasraph (2), the Secretar
shall develop, in consultaton with Federal and State agencies and
local educacioral agencies, procecurss wherepy edusational agen-
cles and institutions are permitted 0 submit informaticn reguired
uzger any Federal educamienal program 0 a single Federal or
State educational agenc.

{2) Any procecures deveioped uader paragrach (1) shail be con-
sidered regulations for the purpose of section 431 and shall be sub-
mirsed subject to disapproval i= acsordance with section 43llet of
whis Aet for a pericd of not o exceed 80 davs compuzed i= acsers-
acce with such seczion.

(3) The Secretary shall submis a repers %0 the Congress nct less
than once every three years, describing the imnismmenzazion of this
section. Such repor: shall contain reccmmendasicns for revisions
Federal laws wnich the Secretary finds are impesing undue bur-
dexs on educational agencies and institutons, and such ressrmmmen-
dazions shall pot be subject to any review by any Fecderal agencry
outside the Department. .

{fAi) The Secretary is authorized to make grants from sums ap-
propriated pursuant to this subsection 0 State educaticnal agen-
des, including State agencies responsitie for postsecondary educa-
ton, for the developmen: or improvement of ecucation matage-
ment information systems. . .

(2) Any State educational agency is eligible for a graat of funds
under this subsection subjec: to the following conditions: .

(A) The agency agrees to use such funds for the developmiexns
or improvement of its management information svsiem and
agrees to coordinate all data collection for Federal programs

ini by the agezncy through such a system. )

(B) The agency agrees to provide funds to local educational
agencies and insttudions of higher education for the deveiop-
ment or improvement of management informastion systems
m‘_rhenmchm. ts are deemed necessary by the State educa-

agency. '

(C) The State agency agrees io take specific steps. in coopera-
tion with the Secretary and with local educational agencies or

-21 -
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institutions of bigher education in the Stats, as appropriate, to
eliminate excessive detail and unnecessary and redundant in-
formation requests within the State and to achieve the collec-
tion of information in the most efficient and effective ible
manner 5o as to avoid imposing undue burdens on 1 educa-
tional agencies or institutions of higher education.
(& For the purpose of carrying out this subsection—
(1) there are authorized to be appropriated for salaries and
nses $600,000 for fiscal year 1979, $1,000,000 for fiscal year
1980, and $1,200,000 for each of the two succeeding fiscal years;
(2) there are authorized to be appropriated for grants under
subsections (f) (1) and (2) the sums of $5,000,000 for fiscal year
1979, $25,000,000 for fiscal year 1980, and 350,000,000 for each
of the two succeeding fiscal years; and
(3) the sums appropriated according to paragraphs (1) and (2)
shall be appropriated as separate line items.

Part A—EpucaTioN DrvisioN oF THE DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE?

RESPONSIBILITY OF STATES TO FURNISH INFORMATION

Sec. 406A. (a) The Commissioner shall req:ire that each State
submit to him, within rinety days after the end of any fiscal year,
a report on the uses of Federal funds in that State under any appli-
cable prograsmn for which the State is.responsible for administra-
tion. Such report shall—

(1) list all grants and contracts made under such program to
the local educational agencies and other public and private
agencies and institutions within such State during such year;

(2) inglude the total amount of funds available to the State
under each such program for such fiscal year and specify from
which appropriation Act or Acts these funds were available;

(3) with respect to the second preceding fiscal year, include a
compilation of reports from local educational agencies and
other public and private agencies and institutions within such
State which sets forth the amount of such Federal funds re-
ceived by each such agency and the purposes for which such
funds were expended;

ed by the Department of Education Reorganization Act, aporoved Oct. 17, 197
503, 93 Stat. 690. The previous functions of the HuuunnpDivuion were t.'r:n;?er]:;% ‘906- daxiS':cc
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(4) with respec: to suck second precedinmg Sscal vesr, inciud
a statistical report o the izndividuals served or afactec by pro-
gTAmS, projects, or aczivities aaistad with such Federal fuzés;
and

(5) be made readily available by the State to local education-
al agencies and other public and private agencies and instizu-
tions within the State, and to the public. .

() On or before March 31 of each yesr, the Commissioner shall
submit to the Committee on Labor and Human Resources of the
Senats and to the Commitiee anf'.:‘.hducation and L;bor of pd;le‘ E}ousi
of Representatives an snalysis of these reporis and a compilation o
statistical data derived therefrom.

.

¥* % * * *

GINERAL AUTHORITY OF ADMINISTRATIVE MEADS OF IDUCATION
AGENCIZS

Skc. 408. (a) Each administrative heed of an education age=zcy, in
order to carty out functions otherwise vested in him by law or by

delegation of authority pursuant o law, is, sudjecs o Lmitarions as

zmay be otherwise imposed by law, autherized—
* * * * x

(2) in aczorda=mcs =ith these provisions of Ztle I Uszited
States Coce, reliting 0 the appolniz=en: and compensation of
personnel 2nd subjest o suca limitacions as are imresad in
this pars, o appoint and compensaze sush zersonnel a5 ==y be
Decessary 1o 2nabie suah afensy O sareer sul itz funswmoos:

(3} to acsep: unmecndizisnal gifts ar demations o
maoney, ¢r property {rezl, persozal, or mixed; tangitie or inzan.
Tiblel;

(4) ®ithou: regars Jor section 3648 of the Davised Sratutas of
the Unitad Stazes {81 U.S.C. 529), to enrer into and perform
such contracts, leases, cocperative agrsemenis, or other manse
acszions as rmay be necsssary for the concucs of suck agency;

(3) with funds expressiy appropriated for such surpese, ©
construce suck facilities as =ay be necessary 9 szvmr cu: fune-
tions vested in him or in the agency of whick he is head, and
to scquire anc dispose of property; and

(6) to use the services of other Faceral agenciss a=c reim-
burse such 2g=ncies for such serrices,

(b) The administrative head of an educatsion agency shail ensure
that, in contracting under the authority of this seczion for the serv-
ices of independexnt persons in the competitive review of grant ap-
plications, all such persons are cualified, by education and experi-
ence, to periorm such services. The cualifications of such persors
and the terms of such contracss, other than information which

tify such person, sbhall be resdily made available wo the public

(¢) Any administrazive head of an education ageancy is, subjecs w
any other limitations on delegations of authority Erwided by law,
authorized to delegate 2ay of his functions under this seczon t0 an
oticer or employes of that agency.

(d) For the purposes of this sitle, the tarm “ademimistrative head
of an education agancy” meazms the Com=—issioner and the Divess
of the National Izstizute of Zducaticn. To the extent that the Ase
sistant Secverary is directly responsidie for the ad=instrarion of a
program and 5o the extant thar the Assistan: Secretary is responsi-
ble for the supervision of the National Canter for Zducation Statis
©cs, the Assistant Secvetary shall, for such purpeses, be considered
within the meaning of such term

.




EDQUCATION IMPACT STATEMENT

Sec. 409. Notwithstanding any other provision of law, no regula-
tion affecting any institution of higher education in the United
States, promulgated on or after the date of enactment of this Act,
shall become effective unless such agency causes to be published in
the Federal Register a copy of such proposed regulation together
with an educational impact assessment statement which shall de-
termine whether any information required to be transmitted under
such regulation is already being gathered by or is available from
any other agency or authority of the United States. Notwithstand-
ing the exception provided under section 553(b) of title 5, United
States Code, such statement shall be based upon the record estab-
lished under the provisions of section 553 of title 5, United States
chfl. tcfi::smpxled during the rulemaking proceeding regarding such

regulation. .

ParT B—APPROPRIATIONS AND EVALUATIONS

Subpart I—Appropriations
ADVANCE FUNDING

Sec. 411. To the end of affording the responsible State, Jocal, and
Federal officers concerned adeguate notice of available Federal fi-
nancial assistance for education, appropriations for grants, con-
tracts, or other payments under any applicable prcgram are au-
thorized to be included in the appropriation Act for the fiscal vear
preceding the fiscal year for which they are available for obliga-
tion. In order to effect a transition to this method of timing appro-
priation action, the preceding sentence shall apply notwithstanding
that its initial application under such program will result in the
enactment in the same year (whether in the'same appropriation
Act or otherwise) of two separate appropriations, one for the then
current fiscal year and one for the succeeding fiscal year.

AVAILABILITY OF APPROPRIATIONS ON ACADEMIC OR SCHOOL YEAR BASIS

Skc. 412. (a) Appropriations for any fiscal year for grants, loans,
contracts, or other Yaymen:s to educational agencies or institutions
under any applicable program may, in accordance with regulations
of the Secretary, be made available for expenditure by the agency
or institution concerned on the basis of an academic or school year
differing from such fiscal year. )

(b) Notwithstanding any other provision of law, unless enacted in
specific limitation of the provisions of this subsection, any funds
from appropriations to carry out any programs to which this title
is applicable during any fiscal year which are not obligated and ex-
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pecded by educational agencies or institutions prior to the begin.
ping of the fiscal year succeeding the fiscal vear for which such
funds were appropriatad shall remain available for obligation and
expeaditure by such agencies and insritutions during suca succeed-

(2)! Any funds under any applicable program which, pursuant to
paragraph (1), are available for obligation and expenditure in the
year succeeding the year for which they were appropriated
shall be obligated and expended in accordance withe=

(A) the Federal statutory and regulatory cgromm nlgﬁ
tomcfndpromwhichmmeﬁec:forsu sucseeding
year,

(B) any program plan or application submitted by such edu-
cational sagencies or institutions for such program for such suc-
ceeding fiscal year.

(¢) If any funds appropriated %o carry out any applicable pregram
are not obligitad pursuant to a spencing plan submittad i accord-
ance with seczion 367dX2) of the Revised Starutes and become
available for coligaticn after the instituzion of a judicial proceeding
seaking the reiesse of such funds, then suzh funds shall be availa-
ble for cbiigation and expeaditure uniil the exd of the fiscal year
wiich begins after the tarmizmation of such judicial proceeding,

AVALLASIITY OF APPRCPRIATIONS

Sec. 413, Norwithstanding any other growisicn of law, unless ex.
sressly in limijtation of the provisicns ¢f s title, funds approgri-
ated for any Sscal vear 10 carry ou: any of the programms 0 which
this Hrle is appiicable shall r2zain avaiizbie for oblization ang ax.

nciture unzi the exd of such fiscal yeer.

CONTINGINT IXTINSION OF PROGRZAMS

Sec. 414.2 (a) Unless the Congress in the regular session which
tnds prior to the beginning of the terminal fscal yeare
prs'sl) of the authorization of appropriations for an applicable
; or
(2) of the duration of an applicable progoam;

!Section 15300 of the Edummtion Amendimaents of 1373 (P.L. $5-551), as amended by e 2b)
of PL, 36=if, rends as follows:

“The provusens of secuan {12b) of the General Educatisn Provisiens AC. as sdded v section
1245 of this Acz. shall not take eiTecs with respect to the we of funes nder secion 42! of the
tlementary and Secondary Zducsnan At of 1963 untl Oczeoer L 1980, except at tSe eption of

! Secuion 320 of Part 3 of Title [ of P, M=if2 srovides as fallows:

The srevunons of menion 414 of the General Zducation Provisions Acw, swiating ta the congn.
exwnaion of appicanie Jrograma 3nail aet aopiy 39 the Insacuna Refugee Cluicrens Asusts
Act of 17E, or 10 say Program of fnsscai aaustance {or ecucausaal purpose for lngocai-

|
3




either—

(A) has passed or hag formally rejected legislation which
would have the effect of extending the authorization or dura-
tion (as the case may be) of that program,; or

(B) by action of either the House of Representatives or the
Senate, approves a resolution stating that the provisions of this
section shall no longer apply to such program;

;uch authorization or duration is hereby automatically extended

or— .

(i) two additional fiscal years for any applicable program au-
thorized to be included in the Appropriation Act for the fiscal
year preceding the fiscal year for which appropriations are
available for obligation, or

(ii) one additional fiscal year for any other applicable pro-
gram

The amount appropriated for each additional year shall not exceed
the amount which the Congress could, under the terms of the law
for which the appropriation is made, have appropriated for such
program during such terminal year.

(bX1) For the purposes of clause (A) of subsection (a), the Con-
gress shall not have been deemed to have passed legisiation unless
such legislation becomes law,

(2) In any case where the Commissioner is required under an ap-
plicable statute to carry out certain acts or make certain determi-
nations which are necessary for the continuation of an applicable
program, if such acts or determinations are required during the
terminal year of such program, such acts and determinations shall
be required during any fiscal vear in which that part of subsection

- (a) which follows cizuse (B) thereof is in opzration.

PAYMENTS

Sec. 415. Payments pursuant to grants or contracts under any
applicable program may be made in installments, and in advance
or by way of reimbursement, with necessary adjustments on ac-
count of overpayments or underpayments, as the Commissioner
may determine.

Subpart 2—Planning and Evaluation of Federal Education
Activities

PROGRAM PLANNING AND EVALUATION

Sec. 416. Sums appropriated pursuant to section 400(d) may in-
clude for any fiscal year for which appropriations are otherwise au-
thorized under any applicable g:gregram not to exceed $25,000,000
which shall be available to the tary, in accordance with regu-
lations prescribed by him, for expenses, including grants, contracts,
or other payments, for (1) planning for the succeeding year for any
such program, and (2) evaluation of such programs.
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ANNUAL IVALUATION XXPORTS

Src. 417, (2) Not later than November 1 of each year, the Secre-
tary shall tr=nsmit to the Committas on Educstion and Labor of
the House of Representatives and the Committee on Labor and
Euman Resources of the Senate an annual evalustion report which
evaluates the effectiveness of applicable programs (inciuding com-
Eﬁmu with provisions of law requiring the maintezance of non-

ederal expenditures for the purposes of such applicable pregrams)
in schieving their legislated pur?oas together with recommenda-
tions relating to such grams for the improvement of such pro-
gams whick will result in greater efectiveness in achieving such

In the case of any evaluation report evaluating specific
programs and projects, such report shalle .

(A) sec torzh goals and specific cpjecmives in qualizative and
quantitative terms for all programs and projects assisted under
tae applicabie program concerned and relaze those goals and
objectives 0 the purpoeses of such program;

(B) contain informaticn on the progress being made during
the previous Jscal year toward the achisveman: of stgh goals
and opjeczives:

(C) cdescrite the cost a=gd benefiss ¢f the applicable program
being avaiuated during the previous Jsezl vear and idanudy
waick saczsrs of the public receive the Senefizs of :
gram and bear the costs of such srogra=:

(D) conzain plans for implementing sorrestive acson and rec.
ommencaticns {or zew or amezded legisizzicn whers warTant

1o Somzzin a3 Lsting identsifving the prizmcizal asalvses and
studies supporiing the major sonciusions amd
i the reporz ang

'T) de preparssd in songise surme—asy Jorm Witk cecsszary Ze-
tailed data and appendizes, inciuding tabulacicns of avaliabie
data o incdicate :he 2ffectiveness of tje programs and projects
by the sex, racs, and age of its beneficiaries,

(2)1 Rapealied.

(b) Zacz evaivarion repor: submirsad pursuan: o subseczicn (a)
shall ecncainm: (1) a brief description of eack somirac: or grazs for
evzivadon of any program (whether or not suca eontract or grant
was made under seczion 416) any part of the performancs of which
ccsurred during the preceding vear, (2) the name of ke {Ir= or in-
dividual who is 0 carry out the evaluadon, and (3) the amount
be paid under the contrac: or grant. \

.

RN AL EVALTCATION REPORTS

Sec. 418, (a) In the cost of any applicable program for which—
(1) the authorization of appropriations expires; or
(2) the time during which psyments or grants are o be made
expires;

.

'Baragraon () of seczion 4171a) was repeaien Aug. 6, 2279, DL Redd, sec. 4ib), 33 Stat 42
ieiTeczive Ocz. L, 19730
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not later than one year prior to the date of such expiration, the
Assistant Secreuuzi shall submit to the Committee on Education
and Labor of the House of Representatives and the Committee on
Labor and Human Resources of the Senate a comprehensive evalu-
ation report on such program. |
(b) Any comprehensive evaluation report submitted pursuant to
subsection (a) shall contain—
(1) & history of the program concerned, including—
(A) a history of authorizations of appropriations, budget
requests, appropriations, and expenditures (including;
where applicable, State and local expenditures) for su

programs;

(B) a history of legislative recommendations with respect
to such program made by the President and the disposition
of such recommendations, and

(C) a history of legislative changes made in applicable
statutes with respect to such program,;

(2) assuming a continuation of such program, recommenda-
tions for improvements (including legislative changes and fund-
ing levels) in such program with a view toward achieving the
legislative purposes of such program;

S a cocxlnpilation and summary of all evaluations of such pro-
gram; an

(4) a recommendation with respect to whether such program
should be continued, and the date of its expiration, and the
reasons for such recommendations. :

EVALUATION BY THE COMPTROLLEE GENERAL

Sec. 419. (a) The Comptroller General of the United States shall
review, audit, and evaluate any Federal education program upon
request by a committee of the Congress having jurisdiction of the
statute authorizing such program or, to the extent personnel are
available, upon request by a member of such committee. Upon such
request, he shall (1) conduct studies of statutes and regulations gov-
erning such program; (2) review the policies and practices of Feder-
al agencies administering such program; (8) review the evaluation
procedures adopted by such agencies carrying out such program:;
and (4) evaluate particular projects or programs. The Comptroller
General shall compile such data as are.necessary to carry out the
preceding functions and shall report to the Congress at such times
as he deems appropriate his findings with respect to such program
and his recommendations for such modifications in existing laws,
regulations, procedures and practices as will in his judgment best
serve to carry out effectively and without duplication the policies
set forth in education legislation relative to such P

(b) In carrying out his responsibilities as provided in subsection
(a), the Comptroller General shall give particular attention to the
practice of Federal agencies of contracting with private firms, orga-
pizations, and individuals for the provision of a wide range of stud-
ies and services (such as personnel recruitment and training, pro-
gram evaluation, and program administration) with respect to I?ed-
eral education programs, and shall report to the heads of the agen-
cies concerned and to the Congress his findings with respect to the
necessity for such contracts and their effectiveness in serving the
objectives established in education legislation.

(c) In addition to the sums authorized to be appropriated under
section 400(d), there are authorized to be appropriated such sums
as may be necessary to carry out the purposes of this section.
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PROHISITION AGAINST USE OF APPROPSIATID FUNTE FOR BUZING

See. 420. No funds appropriated for the purpose of cartying ous
any applicable program may be used for :.h]: transpartation o? stu-
deats or taachers (or for the purchsese of equipment for such trans-
portation) in order to overcome racial imbalance in any school or
school system, or for the transporiation of students or teachers (or
for the purchase of eqmpmen: for such transporzation) in order to
carry out a plan of racial _desegregation of any school or school
system, except for funds a mg:a:ed pursuant to ticle I of the Acs
of Scpu:nber 30, 1950 lic 874, 8lst Congress), bus not in-
dndz;sé any porton of such funds as are artsibutable to childres

cun under sub h C of > 3
$030XC) o thar Ao ere section HdX2) or seczion

Pant C—GrEvEral RIguUmeMeNTs AND CoxvotTioNs CONCZRNING -

HE OPTRATION AND ADMINISTRATION OF :.at.c.\ TON PROG2AMS:
GENTRAL AUTRORITY OF THT COMMISSIONZR OF EnvcaToN

£ * * %* i

Sterazt 1—GoNimaL AUTHORSY
ADMINISTRATION OF ISUCATION PECGRAMS

Sgc. 4214 f2) The Commussioner is autherized oo deiegaza any of
his functions under any aspiicable pregram, except the ..._x::-.z of
regulations and the an:mva.l of Staze plams, o any officsr or sm-
ploves 25 the Oﬁce cz ‘Zducation.

() In administering sy applicadle program, e Commissioner
is aurhorized to uzilce she services and facilities of any agency of
the Federal Govermment and of amy other public or nonprofiz
agency or instizurion in accordance with appropriata 2gTeements,
and to pay for such services either iz advance or by way of reim-
bursement, 2s may be agreed upon.

(e} (1XA) Except in the case of & law whiche—

(D) authorizes appropriations for carrying out, or concrols the
administracdon of, an applicadle progra=, or
(i) is ssacced in express l.umtanon of the provisions of this

paragrap

2o provision of any law shall be construed t authorize the consoli-
dation of any applicable program with any other program. Where
the provisions of law governing the acministration of an applicable
program permuit the packaging or consolidadion of apphcanons for
grants or contracts to atiain sumplicity or efectiveness of adminis-
tration, nothing in this subparagraph shall be deemed {0 interfere
with such packaging or consolidazion.

' Seczion 202¢) of Pl 92118 prevides aa follows

“le! The Srovunons of section $2lict of 15e Genaral Sducation Proviuans Ast wiall be vifective
oD the dawe of enactnent of shis Ach No provasion of any aw WRICT & BCAraTant VIt such
secnon 42110) anasl be eifective nor snall any sucn provuion matroi W0 the Xant of such tacons
SRANDCY, UNiew MCH 4 law 4 enaczea ader the aate of enacment of thin ASL™
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(B) No provision of any law which authorizes an appropriation
for carrying out, or controls the administration of, an applicable
program shall be construed to authorize the consolidation of any
such program with any other program unless provision for such a
consolidation is expressly made thereby.

(C) For the purposes of this subsection, the term “consolidation”
meﬁlns any agreement, arrangement, or the other procedure which
results in—

(i) the commingling of funds derived from one appropriation
with those derived from another appropriation,

(ii) the transfer of funds derived from an appropriation to
the use of an activity not authorized by the law authorizing
such appropriation, '

(iii) the use of practices or procedures which have the effect
of requiring, or providing for, the approval of an application
for funds derived from different appropriations according to
any criteria other than those for which provision is made
(either expressly or implicitly) in the law which authorizes the
appropriation of such funds, or this title, or

(iv) as a matter of policy the making of a grant or contract
involving the use of funds derived from one appropriation de-
pendent upon the receipt of a grant or contract involving the
use of funds derived from another appropriation.

(2XA) No requirement or condition imposed by a law authorizing
appropriations for carrying out any applicable program, or control-
ling the administration thereof, shall.be waived or modified, unless
such a waiver or modification is expressly authorized by such law
or by a provision of this title or by a law expressly limiting the ap-
plicability of this paragraph. .

(B) There shall pe no limitation on the use of funds appropriated
to carry out any appliceble program other than limitations im-
posed by the law authorizing the appropriation or a law controlling
the administration of such program; nor shall any funds appropri-
ated to carry out an applicable program be allotted, apportioned,
allocated, or otherwise distributed in an[va manner or by any
meththghﬁ'erent from that specified in the law authorizing the ap-
propriation.

(3) No person holding office in the executive branch of the Gov-
ernment shall exercise any authority which would authorize or
effect any activity prohibited by paragraph (1) or (2).

(4) The transfer of any responsibility, authority, power, duty, or
obligation subject to this title, from the Commissioner to any other
officer in the executive branch of the Government, shall not affect
the applicability of this title with respect to any applicable pro-
gram.
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COLLITTION AND DISSZMINATION OF INFORMATION!

Sre. 422, () The Commissioner shall— .

(1) prepare and disseminate to State and local ecucational
agencies and institutions information comceraiag appiicabie
programs and cooperate with other Federal officals who ad.
minister programs affecting education in disseminating infor-
mation conceraing such programs;

(2) inform the public on federally supported education pro-

grams;
(3) collect data and information on applicabie programs for
the purpose of obtaining objective measurements of the effec. .
tiveness of such :rcgrz.z: in achieving their purposes; azd
() prepare and puclish an annual report (to be referred w@ as
“the Commissioner's 2nnual report’”) on (A) the condirion of
education in the Nadon, (B) developments in the ad=inistra-
tion, utili=ation, and impac: of applicable progra=s, (C) resulzs
of investizations and activities by the Orfice of Zducation, and
(D) such 1acts and recommendations as will serve the purpese
for which the Offics of Education is established (as set forsa in
seczion 403 of this Acz)
(b) The Commisesioner's amnual report shall be submirzed o ok
Congress not latar than June 30 of each calendar vear, The Com.
missioner's annual reper: shall be mads available w State and
local educartional agencies and cther aspropriate agexcies and imsti
* turions and to the zenerz] pubiie, 5
(c) The Commissioner.is aurthorized to eater inco cozivecss witk
. public or private agencies, orge=ications, groups, or ndivicuals
carry out the provisiors of this section.

1,

CATALOG OF YiTIEZAL DDUCATION ASSISTANCE PROG2AMS

| Sec. 423. The Commissioner shall prepare end make available in

‘ such for= as he deems acpropriate a catalcg of all Fecera! scuca-

ton assistance progTaimns whetler or ROt Such progracms are admuim-

‘ istered by him. The catalog shall—

‘ (1) identify each suca program, and incluce the zame of the .
program, the authorizing statute, the specific Federai adminis-
tering officials, and a brief description of such srogram:

(2) set forzh the availability of bezefits and eligibility restric.
tions in each such grogra.::: .

(3) set forzh the budge: requests for each such program. past
appropriations, obligations incurred, and perdneat Sxancial
information indicaring (A) the siza of each such program for se-
lected fiscal years, and (B) any funds remaining available;

. (4) set forzh the prerequisites, including the cost 0 the re-

1Seczion 1528 of the Tducanen Amendments of 1978 (PL 95-551). as amended by secion

Aa49) of PL 96=46. mandates & muqy of evallation Prac=cms and procwdures. [t rwscs as fok
at 92 St T

“Study of Tvaiuation Pracuces and Procwdurw . L.

“Sec. 525, The Cammussicner of Siumuon snall sonduct a nudy of evajuation pricces and
Srocecures 4t the caAtOonaL StAtl AnG .Oca: (Evell WIth resDect W0 fegeraily {unceg aesantary
ana secondary educational Frograms ana Inail incluce tn the first annual resort W \LongTees
aomitlad more itan ngnteen montha after tte date 31 enscTnent 3 Nl AC TTTDOMALS and
reommenaalions (of e MTVAION Or DIGAICANON of any Part or Al of ACD PrAcucEs AGd Froces
durms. Suey pr 18 and Accna anail EL g TITLY

11) 1o ensure LAt eYRIUALIONS ATT DAMY 0N IRIIOMT DeTI0AI AN Dessureents

12} 1o ensure e INLTTTY ANG INdeDenaRNCE Ol LN¢ eVAILALION Frocemt: ing

13) W ensury aPProprisis [0ilCwsup on the CYAIUARONS LEAL ATY CONGUSML
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cipient of receiving assistance under each such program, and
any duties requireq of the recipient after receiving benefits;

(5) identify appropriate officials, in Washington, District of
Columbia, as well as in each State and locality (if applicable),
to whom application or reference for information for each such
program mai be made;

(6) set forth the application procedures;

(7) contain a detailed index designed to assist the potential
beneficiary in identifying all education assistance programs re-
lated to a particular need or category of potential beneficiaries;

(B) contain such other program information and data as the
Commissioner desms necessary or desirable in order to assist
the potential program beneficiary to understand and take ad-
vanfa%ee of each Federal education assistance program; and

transmitted to Congress with the Commiscioner’s
annual report. .

Skec. 426.

* * * * *

(b) The Commissioner shall permit local educational agencies to
use srzanized and systematic approaches in determining cost allo-
cation, collection, measurement, and reporting under any applics-
ble program, if he determines (1) that the use of such approaches
will not in any manner lessen the effectiveness and impact of such
program in achieving purposes for which it is intended, (2) that the
agency will use such procedures as will insure adequate evaluation
of each of the programs involved, and (3) that such approaches are
consistent with criteria prescribed by the Comptroller General of
the United States for the purposes of audit. For the purpose of this
subsection a cost is allocable to a particular cost objective to the
extent of relative benefits received by such objective. :

* * * * *

(d) The Commissioner’'s annual report shall contain a statement
of the Commissioner’s activities under this section.

T % * * * *
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USZ OF FUNDS WITHHE=.D FOR FALLUEE T0 COMPLY WIcH OTHI2
PROVISIONS OF FEDEZAL LAW

Sgec. 428. At any time that the Commissioner establishes an enti-
tlement, or makes an allotment, or reallotmesns to any State, under
any applicable program, he shall reduce such eatitlemen:, allot-
ment, or reallotment by such amount as he determines it would
bave been reduced, had the data on which the entitlement, allot-
ment, or reallotment is based excluded all data relating to local
educational agencies of the State which on the date of the Commis-
sioner’s action are ineligible to receive the Federal financial assist-
ance involved because of a failure to comply with title VI of the
Civil Rights Act of 1964. Any appropriated funds which will not be
g;id to a State as a result of the preceding sentence may be used

the Commissioner ‘for grants to local educational agsacies of
i!ggt‘ State in acsordance with seczion 405 of the Civil Rignes ez of

AUTMORITATION TO FUZNISH INFORMATION

Sec. 429. The Comruissioner is authorized 0 transier transcripts
or copies of other recorcs of the Cilice of Zducation 0 State and
local officials, public ant privaie organisaricns, and individuals.

StraranT 2—ADMINISTRATION! RIJUIRDMINTS AND LIMITATICNS

REICULATIONS: REQUIRIMENTS AND INTORCEMINT

Sec. 431. (axXl) For the purpese of.this seczion, the tarm “rezula-
ton” means any rules, regulations, guideiines, interprezaticns,
arders, or requirements of generzl appiicabiliry prescrided oy the
Commissioner.

{2) Regularions jssued by the Department of Health, Education,
and Welfzre or the Office of Education, or by any official of sush
agencies, in conneszion with, or affecsing, the administration of any
applicable program shall contain immeciately following each sub-
stantive provision of such regularions, cizations to the parzcular
section or sections of statutory law or other legal authority upon
which such provision is based

(bX1) No proposed reguiation prescribed for the administracion of
any applicanle program may take eiTect untl thirty days aster it is
pudlisned in the Federal Register.

(2XA) During the thirty-day pericd prior to the date upon which
such regulation is to De effective, the Commissioner shall in ac-
cordance with tle provisions of seszion 333, of dtle 5, United States
Code, offer any imtarssiad party an opporzunity o make somment
uponm, and take excepticn . such stasdard, rule, reguiation. or
general requirement and shail reconsider any such standard, mile,
regulaticn, or gsneral reguiremen: upon which comment is made
or 0 which excsption is taken,

’
o
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(B) If the Commissioner determines that the thirty-day require-
ment in paragraph (1) will cause undue delay in the implementa-
tion of a regulation, thereby causing extreme hardship for the in-
tended beneficiaries of an applicable program, he shall notify the
Committee on Education and Labor of the House of Representa-
tives and the Committee on Labor and Human Resources of the
Senate. If neither committee disagrees with the determination of
the Commissioner within 10 days after such notice, the Commis-
goner may waive such requirement with respect to such regula-

on. -

(c) All such regulations shall be uniformly applied and enforced
throughout the fifty States. ~

(dX1) Concurrently with the publication in the Federal Register
of any final regulation of general applicability as required in sub-
section (b) of this section, such final regulation shall be transmitted
to the Speaker of the House of Representatives and the President
of the Senate. Such final regulation shall become effective not less
than forty-five days after such transmission unless the Congress
shall, by concurrent resolution, find that the final regulation is in-
consistent with the Act from which it derives its authority, and dis-
approve such final regulation in whole or in part. Failure of the
Congress to adopt such a concurrent resolution with respect to any
such final regulation prescribed under any such Act, shall not rep-
resent, with respect to such final regulaticn, an approval or finding
of consistency with the Act from which it derives its authority for
any putrpose, nor shall such failure to adopt a concurrent resolu-
tion construed as evidence of an approval or finding of consist-
ency necessary to establish a prima facie case, or an inference or
presumption, in any judicial proceeding.}

(2) The forty-five day period specified in paragraph (1) shall be
deemed to run without interruption except during periods when
either House ic in adjournment sine die, in adjournment subject, to
the call of the Chair, or in adjournment to a day certain for a
period of more than four consecutive days. In any such period of
adjournment, the forty-five days shall continue to run, but if such
period of adjournment is thirty calendar days, or less, the forty-five
day period shall not be deemed to have elapsed earlier than ten
days after the end of such adjournment. In any period of adjourn-
ment which lasts more than thirty days, the forty-five day period
shall be deemed to have elapsed after thirty calendar days has
elapsed, unless, during those thirty calendar days, either the Com-
mittee on Education and Labor of the House of Representatives, or
the Committee on Labor and Human Resources of the Senate, or
both, shall have directed its chairman, in accordance with said
comunittee's rules, and the rules of that House, to transmit to the
appropriate department or agency head a formal statement of ob-
jection to the final regulation. Such letter shall suspend the effec-
tive date of the final regulation until not less than twenty days
after the end of such adjournment, during wkich the Congress may
enact the concurrent resolution provided for in this subsection. In
no event shall the final regulation go into effect until the forty-five
day period shall have elapsed, as provided fer in this subsection, for
both Houses of the Congress.?

!'This sentence was added to Section 431(dX1) by P.L. 94-142, Sec. (h), 89 Stat 736, approved
Nov. 29, 1975, Section 8b) of P.L. 94-14§7prwida that amendments 1o Section 431(d), made by
P.L. 34~142, are effective as of Nov. 29, 1975, :

. ¥Section &b) of P.L. 94-43 (The Emerg:ncy Technical Provisions Act) provides that “Subsec.
tions (b) and (d) of Section 431 of the General Education Provisions Act shall not operate to
delny the effectiveness of reguiations issued by the Commissi of Ed ion to impi t the
provisions of this Act”
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(e) Whenever a concurrent resolution of disapproval is eaacted by
the Congress under the provisions of this section, the agency which
issued such regularion may theresfter issue 2 modified reguladon
to govern the same or substantially identical circumstances, bu:

in publishing such modification in the Federal Register and
submitsing it to the Speaker of the House of Representatives and
the President of the Senate, indicate how the modification diffess
from the final regulation esriier disapproved, and how the agency
believes the modiScation disposes of the fincings by the Congress
in the concurrent resolution of disapp ,

() For the purposes of subsections (d) and (e) of this seczion, ac-
tivities under secxions 404, 405, and 406 of this title, and under title
X of fhe Education Amendrsents of 1972 shall be deemed to be ap-

licable pregrams.

? {g) Not later than sixty days after the epactment of any par: of
any Act afecung the administration of any applicable pregram,
the Commissioner shall submit to the Commirise on Education azd
Labor of the Eouse of Representazives a=ng the Commites cn Labor
and Euman Rasources of the Senate a schedule iz acsordance with
which the Comsmissioner has zlanned 10 promulgaze Snal resulas
tiens implementing such Ac: or par of such Ac: Suck schedule
stall provice that ail such fnal reguiations skzll be promuizazed
#=1:2in one hundred and eizhty daryy afer the submission sf sush
schedule, Ixcept as is mrovided in the foilowing senramce, all sucx
Znal wegulatisns shall be promuizated in acsordance with such
schediwle, If the Commiesioner Snds that, due 0 sircurcstances um-
fcresesn 2t the time of the submissicn of amy such schedula, e
camset Smpiy with a schedule submirted pursuan: W this subsec.
Zon. he shall noti®y sush commimzes of sush Sndings and submiz 2
sew schedule. If both such som=ittees notidy the Commissioner of
their approval of such new schecule, such fnal regoiations shall be
promulzated in accordance with such new sczedule,

PROHISIITION AGAINST YIDERAL CONT20L OF DUCATION

Sec. 432. No provisicn of any apglicable program shall be con-
strued to authorize any department, agency, officer, or employes of
the United States to exercise any direction, supervision, er conmol
over the curriculum, program of instrucson, administration, or
personnel of any educational instizution, school. or schiool system,
or over the seleczion of Library resources. taxtbooks, or other priat.
ed or published instruczional materials by any educational instizu-
ticn or school system, or to require the assignment or TERSDOTIA-
tion of students or teachers in order to overcome racial imbaiance.

]
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LABOR STANDARDS

Sec. 433. Except for emergency relief under section 7 of the Act
of September 30, 1950 (Public Law 874, Eighty-first Congress), all
laborers and mechanics employed by contractors or subcontractors
on all construction and minor remodeling projects assisted under
any applicable program shall be paid wages at rates not less than
those prevaﬂing on similar construction and minor remodeling in
the locality as determined by the Secretary of Labor in accordance
with the Davis-Bacon Act, as amended (40 US.C. 276a~~276a~5).
The Secre of Labor shall have, with respect to the labar stand-
ards specified in this section, the authority and functions set forth
in Reorganization Plan Numbered 14 of 1950 and section 2 of the
Act of June 13, 1934, as amended (40 U.S.C. 276c).

Subpart 3—Administration of Education Programs and Projects b
States and Local Educational Agencies ’ d

STATE EDUCATIONAL AGENCY MONITORING AND ENFORCEMENT

Sec. 434. (a) In the case of any applicable program in which Fed-
eral funds are made available to local agencies in a State through
or under the supervision of a State board or agency, the Commis-
sioner may require the State to submit a plan for monitoring com-
pliance by local agencies with Federal requirements under such
orogram and for enforcement by the State of such requirements.

Tne Commissioner may require such plan to provide—

* * * * *

(2) for periodic audits of expenditures under such programs
by auditors of the State or other auditors not urder the con-
trol, direction, or supervision of the local educational agency;

* * * . *
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SINGLE STATE APPLICATION
Skc. 438,

(b) An application submitted under subsection (a) shall set forth
assurances, satisfactory to the Commissioner—

* * * * *

(2) that the control of funds provided under each program
and title to property acjuired with program funds wi be ina
public agency, or in a nonprofit prvau agency, institusion, or
organization if the starute authorizing the :...,,..:x pr:mues
for grants 0 such e..t. ies, and that the public agency or zca-
pront private agency, instituzion, or orga=izzcion %-..1.1 adminie
ter such funds and ,.rsce. 'y

* * * x b

(5) that the Stata will use fscal somzrol and fund aczouxiing
procecures tha: will ensure proper dist _‘.-u.':e.-:z :h. and ac-

c::un'.u:g AO!‘, :ec:.“_‘ f=cs "—l" -] "‘ =Lale u=go C-EC.. Pro=
gram;

SINGLY LOCAL IDUCATIONAL AGINCY APPLICATION
Ske. 436.

% * * * *

(b) The general lpbhanan submitted by a local educational
agency under subseczon (a) shall set forth assurances—

* v * * *

(2) that the control of funds provided 5 the local ecumnona.l
agency under each program and title to property acguired with
those funds, will be in a pubiic agency and that a punuc
agency will ac:::.;:-.s..e- these Su=ds and propersyw;

(3) that the locai ecucacional agemey will use Sscal eomerol
and fund accounting procsZures thac will ezsure proper dis
bursement of, and acsounuing for, Federal fumds paid w that
agsncy under eact progra;

x * *
-37 -




Subpart 4—Records; Privacy; quizéfs-ation on Withholding Federal

RRCORDS

Sec. 437. (a) Each recipient of Federal funds under angcapplica-
ble program through any grant, subgrant, contract, subcontract,
loan, or other arrangement (other than procurement contracts
awarded by an administrative head of an educational agency) shall
keep records which fully disclose the amount and QJsposxtxon_?g the
recipient of those funds, the total cost of the activity for which the
ﬁm& are used, the share of that cost provided from other sources,
and such other records as will facilitate an effective audit. The re-
cipient shall maintain such records for five years aiter the comple-
tion of the activity for which the funds are used.

PROTECTION OF THE RIGHTS AND PRIVACY OF PARENTS AND STUDENTS!

Sec. 438. (aX1XA) No funds shall be made available under any ap-
Elicabie program to any educational agency or institution which

as a policy of denying, or which effectively prevents, the parents
of students who are or have been in attendance at a school of such
agency or at such institution, as the case may be, the right to in-
spect and review the educational records of their children. If any
material or docurnent in the education record of a student includes
information on more than one student, the parents of one of such
siudents shall have the right to inspect and review only such part
of such material or document as relates to such student or to be
informed of the specific information contained in such part of such
material. Each educational agency or institution shall establish ap-
propriate procedures for the granting of a request bv parents for
access to the education recoras of their children within a reason-
able period of time, but in no case more than forty-five days after
the request has been made. ,

(B) The first sentence of subparagraph (A) shall not operate to
make available to students in institutions of postsecondary educa-
tion the following materials:

(i) financial records of the parents of the student or any in-
formation contained therein;

(ii) confidential letters and statements of recommendation,
which were placed in the education records prior to January 1,
1975, if such letters or statements are not used for purposes
other than those for which they were specifically intended;

(iii) if the student has signed a waiver of the studeat’s right
of access under this subsection in accordance with subpara-
graph (C), confidential recommendations—

(I) respecting admission to any educational agency or in-
stitution.

() respecting an application for employment, and

(III) respecting the receipt of an honor or honorary rec-
ognition.

' This section may be cited aa the “Family Educational Rights and Privacy Act of 1974".
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(C) A stucden: or a perscn applyizg for admissioz may waive xis
right of access o anm:ea::a.l statements described in clause u.u) of
paragraph (B), except that such waiver shall apply -

mendations only if (i) the student is, upon regquest, aouned ar‘ :h
names of all persons making cnnnne'-::al recommmencdations and (ii)
such recommendations are used soleiy for the purpeses for which
they were specifically intended. Such waivers may not be required
as a condition for admission to, receipt of ﬁnanc:al aid from, or re-
ceipt of any other services or benesits from such agency or institu-

(2) No funds shall be made available under any applicable pro-
gram to any educational agency or institution unless the pareats of
students who are or have been in attendance at a school of such
agency or at such institution are provided an opportunity for a
bearing by such agency or institution. in accordance with regula-
tions or tne Secrezary, to challenge '*-e content of such student's
educational records, in orcer 1o insure tha: the records are not in-
accurate, misleading, or otherwise in viclation of the r--.-acy or
other rights of studexts. and o provide an oppertumity for the cor-
rection or deietion of any such imacsurate. muisieading, or otherwise
inappropriate data contained ::xe ein and o insert T i such rec-
ords a wrirten explanation of the parencs 'es:ef.".:r." the coztaz: of
such recores.

(3) For the surtoses of this section the ters “ecucational agency
or 1:::::'.::: 2" means any public cr private zgency or insmsunen
which is the recipiext of funcs under any acpiicedie o FregTam.

(4) (A) For the purposes of this section, r.:e ter= “education rec-
ords” meens, excegt as =ay be provided ctierwise in sudbparagTash.
B, & o~e reccrds, fles, documents, and gther materials, which—

{6, eszu.ain information c‘.i:v" reizzed o a stugens: and

(i) are maintained by an sducaricnal agenev cr imsszuzion.
erbva perscn aczing or such agency or imstituzion.

3) The z2r= “education recorss” dees zot imciude—

(i) recsrds of imstructioral, supersory, anc acministrazive

personnei and educational “e-sc.-..-.e: ancillary thersrc which
are in the sole possessicn of tse maker shereof and which are
a0t acsessibla or revealed o any oller Person e3SepT a substi-
tuce;

(ii) If the personnel of a law emarc mexnt us=it do 2ot have
actess to education rev':x-:s under subsection (bAL), the recorcs
and documments of such law _:uor:s...er unit wiich (I, are
kept apars from re—:vm described in s-..:ma.—araun A Ih a:-
mainzained sclely for law enforcemexn: surposes, and (L) ar
Bot made available to persons other :..an law eniorcement offi-

Aals of the same jurisdiction;

7 (i) in the case of persons who are employed by an educa-
tional agency or institution but who are zot in amndz.uce at
mmnmﬁnmmnﬁeudmme&m
the aormal course of bu.'.:nm which relace exclusively to suca

in that person's capacicy as an exmpioyee mzu-e net
nvmhnle for use for any otber purpcse; or

(iv) records on a studeat who is eighteen years of age or
cider, or is attending an institution of postsecondary education.
which are made or rmaintained by a shysician, psychiarist,
pSvelologist, or other reccgnized ‘srofassional or parap roias.
sional acting in his professiomal or .a..-z-r‘xe-_smaa.l capacicy,
or assiszing In that capacicy, and wiich are made, maintained,
or used oniy in comneczion with the provisica of iTeatmen:
the stucent, and are zot ava.x.ame o anyone other than per.
sons providizg such Tearmexnt, excert that such Ssesrds can be
per:ana.uy 'evxewea :w a -nvsm:an Or otder aspropriats prores.
sional of the studexnt’s choics.

]
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(5) (A) For the purposes of this section the term “directory infor-
mation” relating to a student includes the following: the student’s
name, address, telephone listing, date and place of birth, major
field of study, participation in officially recognized activities and
sports, weight and height of members of athletic teams, dates of at-
tendance, degrees and awards received, and the most recent previ-
ous educational agency or institution attended by the student.

(B) Any educational agency or institution ing public directo-
ry information shall give public notice of the categories of informa-
tion which it has designated as such information with respect to
each student attending the institution or agency and shall allow a
reasonable period of time after such notice has been given for a
parent to inform the institution or agency that any or all of the
information designated should not be released without the parent’s
prior consent.

(bX1) No funds shall be made available under any applicable pro-
gram to any educational agency or institution which has a policy
or practice of permitting the release of education records (or per-
sonally identifiable information contained therein other than direc-
tory information, as defined in paragraph (5) of subsection (a) of
students without the written consent of their parents to any indi-
vidual, agency, or organization, other than to the following—

(A) other school officials, including teachers within the edu-
cational institution or local educationsl agency, who have been
determined by such agency or institution to have legitimate
educational interests;

(B) officials of other schools or school systems in which the
student seeks or intends to enroll, upon condition that the stu-
dent’s parents be notified of the transfer, receive a copy of the
record if desired, and have an opportunity for & hearing to
challenge the content of the record;

(C) authorized representatives of (i) the Comptroller. General
of the United States, (ii) the Secretary, (iii) an administrative
head of an education agency (as defined in section 408(c)). or
(iv) State educational authorities, under the conditions set
forth in paragraph (2) of this subsection;

(D) in connection with a student’s application for, or receipt
of, financial aid; .

" (E) State and local officials or authorities to whom such in-
' formation is specifically required to be reported or disclosed
pursuant to State statute adopted prior to November 19, 1974;

(F) organizations conducting studies for, or on behalf of, edu-
rcational agencies or institutions for the purpose of developing,
validating, or administering predictive tests, administering stu-
dent aid programs, and improving instruction, if such studies
are conducted in such a manner as will not permit the person-
al identification of students and their parents by persons other

than representatives of such organizations and such informa-
tion wxlf be destroyed when no longer needed for the purpose
for which it is conducted; .

(G) accrediting organizations in order to carry out their ac-
crediting functions;

(H) parents of a dependent student of such parents, as de-
fined in section 152 of the Internal Revenue Code of 1954; and

(D) subject to regulations of the Secretary, in connection with
an emergency, appropriate persons if the knowledge of such in-
formation is necessary to protect the health or safety of the
student or other persons.

Nothing in clause (E) of this paragraph shall prevent a State from
further limiting the number or type of State or local officials who
will continue to have access thereunder.
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(2) No funds shall be made available under any applicadle pr
gram to any educational agency or institution which nas a policy
or praczice of reieasing, or providing access o, any personally iden-
tifiable information in educxtion records ather than direstory imfor-
mation, or as is permitted under paragraph (1) of this subsession.

(A) there is written consent from the student’s parents speci-
fying records to be relessed, the reasons for such relesse, and
to whom, and with a copy of the records to be released to the
student’s parents and the student if desired by the parents, or

(B) such information is furnished in compliance with judicial
order, or pursuan: to any lawtully issued subpoena, upon can.
dition that parests and the students are notified of all such
arders or subpoenas in advance of the compliance therewith by
the educational institution or agency.

(3) Nothing contained in this seczion shall sreclude authorized
representatives of (A) the Comptroller General of the Usited Saras,
(B) the Secretary, (C) an administrative hesd of an education
agency or (D) State educational authorities from having acsess to
student or other records which may be necessary in somnection
with the audit a=d avaiuaricn of Federailv-supported ecucation
pregram, or in connecdon with the enforsemen: of the Faderal
legal requirements which relate w0 suek pregrams: Proviced That
except when ccllection of personally identiliabie imformmatics is spe-
cfically avthorized by Faceral law, any data colleczed oy suex ofis
cals shall be srotactad im a manzer waich will 2ot per=i: tte rer.
sonal identification of studemss and their parenmts by other thanm
those officials, and suchk personally idenmilabie dara shell be de-
stroved when no lonzer needed for sush audis, evaluation, and ex-
forcsment of FTederal leca! requirermenss.

*

(24A) Each educatisnal agency or ilmstitusicn shzll mainiain a

record, kept with the 2cucuticn records of esch studens, which will
indicate ail imdividuale (cther than those specified in sarazsash (1
1A) of shis subsecticn), sgenciss, or crzanizazions wikich aave re-
quested or ohtained access 0 a student's ecucazicn records mais.
tained by sueh efucational agency or Instizutien, smd wiizh wil -
dicate specificaily the legici=ate intersst toar each such person.
agency, or orzanizaticn 2=s in cbtaizing this informzation. Such
record of access szll be dvailadle oniy to parents, 0 the sciool of
ficial and his assistants who are responsibie for the custedy eof such
rescrds, and 0 persoms or orzanizztions autiorizec in. and under
the conditions of, clavses (A} and (C) of paragrapn (i) as a means of
auditing the operaticn of the system. . .

(B) With respec: to :this sudsection, personal information shall
only be transferred to a third party on the conditon that such
party will not permit any other party to have acsess to sucl infor-
mation without the writien consexnt of the parents of the student

(5) Nothing in this seczion shall be conszrued to prohibit State
and local educational officials from having access o student or
other records which may be necessary in conreczion with the audic
and evaluation of any iederally or State supported ecucation pro-
£am or in conneczion with the enforcement of the Federal legal
requirements which relate o any such program, subject to the con-
ditions specified in the proviso in paragrapa (2).

(¢) The Seccerary shall acopt appropriate regulations to protest
the rights of privacy of stucents and their {amilies in conmection
with any surveys or data-gathering activities conducted, assisted, or
authorized by the Secvezary or an adminmistrazive nead of an 2ducsa.
dop agezcy. Regulations estabiished under this subsaczion shall in.
cluce provisions ccnrroiling the use, dissemination. and srotaction
of suea data. No survey or dara-gathering acz=vities skall De con-
duczed by the Secrerary, or an administranive zead of az educaZicn
agency uncer an appiicahble prograrm, uniess suck acTivities are au-
thorized by law.
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(d) For the purposes of this section, whenever a student has at-
tained eighteen years of age, or is attending an institution of -
secondary education the permission or consent required of and the
rights accorded to the parents of the student shall thereafter only
be required of and accorded to the student.

(e) No funds shall be made available under any applicable pro-
gram to any educational agency or institution unless such agency
or institution informs the parents of students, or the students, if
they are eighteen years of age or older, or are attending an institu-
tion of postsecondary education, of the rights accorded them by this
section.

() The Secretary, or an administrative head of an educaticn
agency, shall take appropriate actions to enforce provisions of this
section and to deal with violations of this section, according to the
provisions of this Act, except that action to terminate assistance
may be taken only if the Secretary finds there has been a failure to
comply with the provisions of this section, and he has determined
that compliance cannot be secured by voluntary means.

) The Secretary shall establish or designate an office and
review board within the Department of Health, Education, and
Welfare for the purpose of investigating, processing, reviewing, and
adjudicating violations of the provisions of this section and com-
plaints which may be filed concerning alleged violations of this sec-
tion. Except for the conduct of hearings, none of the functions of

the Secretary under this section shzll be carried out in any of the
regional offices of such Department.

PROTECTION OF PUPIL RIGHTS

_ Skc. 439 (a). All instructional material, including teacher’'s man-
uals, films, tapes, or other supplementary instructional material
which will be used in connection with any research or experimen-
tation program or project shall be available for inspection by the
parents or guardians of the children engaged in such program or
project. For the purpose of this section “research or experimenta-
tion program or project’’ means any program Or project in any ap-
plicable program designed to explore or develop new or unproven
teaching methods or techniques,

(b) No student shall be required, as part of any applicable pro-
gram, to submit to psychiatric examination, testing, or treatment,
or psychological examination, testing, or treatment, in which the
primary purpose is to reveal information concerning:

(1) political affiliations;

(2) mental and psychological problems potentially embarrass-
ing to the student or his family;

(3) sex behavior and attitudes;
ha(4') illegal, anti-social, self-incriminating and demeaning be-

vior;

(5) critical appraisals of other individuals with whom re-
spondents have close family relationships; .

(6) legally recognized privileged and analogous relationships,
such as those of lawyers, physicians, and ministers; or .

(7) income (other than that required by law to determine eli-
gibility for participation in a program or for receiving financial
assistance under such program), without the prior consent of
the student (if the student is an adult or emancti-gated minor),
or in the case of unemancipated minor, without the prior writ-
ten consent of the parent.



LIMITATION ON WITHHOLOING OF FIDIZAL FUNDS

Sze. 440. (a) Except as provided in seczion 438(bX1XD) of this Az,
the refusal of a State or local educational agency or inmstitution of
higher education, community college, school, agency offering & pre-
school program, or cther educational institution to provide person-
ally identifiable data on students or their families, as a part of any
applicable program, to any Federal office, agency, depart=ent, or
other third party, on the grounds that it conszitutes a violation of
the right to privacy and confidentality of students or their par-
ents, shall not constitute sufficient grounds for the suspension or
termination of Federal assistance. Such a refusal shall also not con-
stituta sufficient grounds for & denial of, a refusal 0 consider, or a
delay in the consideraticn of, funding for such a recipiest in suc-
geeding fiscal vears, In the case of sny disputa avisims ynder this
saczion, ressonatle nodce and opporsuzity for a hearizg shzll be af-
forded the apzlicant.

(b) The extension of Fedaral financial 2ssistames 25 a local scuca-
tional egsncy may not be limited, deferred, or tar—inatad by th
Secrsrary on the ground of noncompliance with Ztle VI of the Ci
Rights Act of 1964 or any other nondiscrimimarion provision of Fed-
eral law unlees such sgancy is accorded the righ: of due process of
law, which sikall imgluces

{1) at least 30 rdaye ;:lx;-:or w—rﬁ; potice of deferral w tle
agezcy, setting fortk the particular program or programs
whnich the Secretarv finds 3 be overatad. I :cn:::;r-ze
with a specific provisicn of Federal law;

(2) the opporsuzity {or & earing oz itDe record before a duly
appointaed administrative law judze within a 0-day pericd
(urless such period is axtenced Dy =utual consexnt of t2e Secre-
tary and suea agency) from the ccmmeance=ent of aay defar-

(3) the conciusion of such Resrizg snd the renderi=g of 3 de-
csion on the merizss by the admimistrarive law judze witsis a

riod 2ct 10 exseed 80 davs Som the commencemen: of such

earing, uniess the judge Sncs by a cecision that such hearing
cannot be conciuded or such decision sumzot be rencerec
within such period. in which cace such judge may extand such
period for mot o axceed 60 addizional davs;

(4) the limitation of any deferral of Feceral Jnaxncial assist.
ance which may be impeses Dy the Secrerary 10 a period not
exceed 15 days after the rendering of such decision unless
there has been an express finding on such record that such
agency has failed to comply with any such nondiscriminazion
provision of Federal law; and

(5) procedures, which shall be established by the Secretary,
to ensure the availability of sufficien: funds, without regard o
any fiscal year limitations, to comply with the decision of such

Juage.

(c) It shall be unlawtul for the' Secrecary to defer or limit any
Federal Gnancial assistance on the besis of any failure to compiy
with the imposition of quotas (or any other aumerical requirerments
which have the effec: of imposing quotas) on the studen: adwmission

raczices of an institution of higher education or commuxity col-
ege receiving Federal Snancial assistance. .



ParT E—~ENFTORCEMENT!

EDUCATION APPEAL BOARD

Sec. 451. (a) The Commissioner shall establish in the Office of
Fducation an Education Appeal Board (hereinafter in this part re-
ger:ted to as the “Board”) the functions of which shall be to con-

u —

(1) audit ame.l hearings pursuant to section 452 of this Act,
(2) withholdi 5 hearings pursuant to section 453 of this Act,
A ég) cegse and desist hearings pursuant to section 454 of this
an
(4) other proceedings designated by the Commissioner.
(b) The members of the Board shall be designated by the Secre-

ta?', in consultation with the Assistant Secretary for Education’
and t

he Commissioner, and may include individuals who are offi-
cers or emplovees of the United States, as well as individuals who
are not full-time employees of the Federal Government.

(c) The Board shall be composed of not less than fifteen nor more
than thirty members, of whom no more than one-third shall be offi-
cers or employees of the Department. The Secretary shall designate
one of the members of the Board to be the Chairman.

(d) For the purposes of conducting hearings as provided in sub-
section (a) the Chairman may appoint hearing panels of not less
than three members of the Board, or the Chairman may designate
the entire Board to sit as a panel for any cese or class of cases. On
any such panel--

(1) the majority of members shall not be individuals in the
full-time employment of the Federal Government,

*(2) the membership shall not include any individual who is a
party to, or has any responsibility for, any particular matter
assigned to that panel, and

(3) the Chairman of the Board shall designate one member of
each such panel to be the presiding officer.

(e) The proceedings of the Board shall be conducted according to
such rules as the Commissioner shall ﬁrescribe by regulation in
conformance with the rules relating to hearings in title 5, United
States Code, sections 554, 556, and 557 respecting—

(1) the receipt of oral or written testimony,
(2) notice of the issues to be considered,
(3) the right to counsel,
(4) intervention of third parties,
(6) such gEker matiare o8 oay be th
suchi other matters as may necessary to carry out the
functions of the Board.

(f) If there has been established within the Department of
Health, Education, and Welfare an appeal board which the Com-
missioner determines is capable of carrying out the functions of the
Board established under this section, he may, with thzradpproval of
the Secretary, designate such Department appeal bo to carry
out the functions of this section. .

‘Part E sdded by section 1232 of the Education Amendments of 1978 (P.L. 95-561). Ra-
parding the‘?ﬁ.‘ecuve dnge of Part E. section 1261 of P.L. 95561 reads as follows, at 92 Stat. 2356:
“The amendments made by section 1232 shall take effect 120 days after the enactment of this
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AUDIT DETIRMINATIONS

Skc. 452 (a) Whenever the Commissioner determines that an ex-
penditure not allowable under a pro listed in session 433a) of
this title, or conducted under title and title VI of the Elemen-
tary and Secondary Zducation Act of 19635, or under the Emergency
School Aid Act, has been made by a State or by a local educational
.ggncy, or that a Stata or local educational agency has otherwise
failed to discharge its obligation to account for funds under any
such program, the Commissioner shall give such State or local edu-
catonal agency written notice of & final audit detzrmination. and
be shall at the same time notify such State or agency of its sight @
bave such determination reviewed by the Board.

(b) A State or a local em.ca"on_l agexcy :ha' has recsived wris.
tan notice of a fi.nal au::.r. ce:r:z:.nzvon and that uesu'es have
such determination reviewed by the Board s..au submi: 0 the
Board an application for review not later than thircy davs 25cer rre-

ipt of no::.ncaﬂon of the r:...a.l audit :e'.e':lz..‘."'o!'.. 'I".-.e appiica-
<pon for review skall be in the form and cornzain the infor=ation
s'oec:ned by the Board. The 3oard snall remwr= w0 ’-e Commission-

for such action 2s he deams apcrepriate any final audit detarmi.
..a'*on which, in the Jt.:,,'?'..e": ox ::.- Soard, consains insulicien:
dezail w0 idencify with pa:"c".a:-w hose expencitures which are
act allowable. Unless tse Doard detarmines that a S=al audis e
terminarion lacks suf’ic:eat detail, the burden shall be upon the
State or local educational agency o demonstrate the a.mwa:x."v of
expenditures disailowed in the :--..1 av*:*t cetarminaticn.

'c; Wnen a Swte or a ‘o»:al sducaticnal . 2gancy has submitied an
applization for review with respect to 2 Swai auis d-'e'—“a'zc...
zo aczion sna.ll be taken by tae Car-.rr..smre- ¢ esllect the amoun:
deterzined o be owing e=zil the Scars has issved a final ceﬂ'v.::
srholding the audi: de:e—:.'.:'.a...on as o ail or any zarm of such
amount. ’I’he filing of such an 2ppiication shail act 2fect e au-
thority of the Car:.n:.ss:cne- -o ..a.s.- any otzer adverse acon
against such State or agency under this part

(d) A decision of the Boa.r- vn ‘1 respect to an applicztion fer
review under this secticn shail become fizal unless withis sixTy
days following recsigt by the State or by the local educe: ional
agency of written notice of the decision—

(1) the Commissicner for gocd cause shown, mcdifies or sets
aside’the decision, in whole or in pars, in which case the deci-
sion shall become final sixty days after such action by the
Comznissioner, or

(2) the State or the local educational agency files a pecition
for judicial review as provided in section 455 or this Acz

(e) A E.nal audit determination by the Commissioner under sub-
seczion (a) with respect to which review has not been requ
pursuzn:wsumcacn(b) eranna.lde:'.noncxthnBcamunne-
this seczion upholding a final audit determination against a State
or a local educadonal ageacy skall estabiish the amouxt of the
audit determination as a claim of the United States which the
Stata or the local educadoral agency szall be reguired w pay
the United States and whica may be collectad by the Car:.::.:ss'one-
in accordance with the Federal Clem.-.s Colle::cn A.:' of 1968,

(fX1) Notwithstanding any other provision of law, the Com=is-
sioner =ay, subject o tRe nccice recuiremexzts of Faragraph (2)
compromzise any claim estabjished uncer this secticn for whick the
xmna.l determirnation was found w0 be not 1:1 excess of 330,000,
vperse :he Cax.-.:.:‘.ssxone- 'e:e-za—s thar (A4) W ke c:ulec::c.. of azy
or all of the amouxnt thereol would 2ot be ,ra.:"::e.l or in the pubiic
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interest, and (B) the practice which resulted in the claim has been
corrected and will not recur,

(2) Not less than forty-five days prior to the exercise of the au.
thority to compromise a claim pursuant to paragraph (1), the Com-
missioner shall publish in the Federal Register a notice of his in.
tention to do so. Such notice shall provide interested persons an op-
portunity to comment on any proposed action under this subsection
through the submission of written data, views, or arguments.

(8) No State and no local educational agency shall be liable to
refund any amount expended under an applicable program which
is determined to be unauthorized by law if that expenditure was
made more than five years before that State or local educational
agem:%hu ven the notice required by subsection (a).

(h) The gecretar,r shall ex:nplgg,8 assign, or transfer sufficient pro-
fessional personnel to ensure that all matters brought before the
Board may be dealt with in a timely manner.

CEASE AND DESIST ORDERS

. Sec. 454. (a) Whenever the Commissioner has reason to believe
that any State or any local educational agency that receives funds
under any applicable program has failed to comply substantially
with any requirement of law applicable to such funds in lieu of pro-
ceeding under section 453 of this Act, the Commissioner may issue
and cause to be served upon such State or upon such loczl educa-
tional agency a complaint (1) stating the charges upon which his
belief is based, and (2) containing a notice of a hearing to be held
before the Board on a date at least thirty days after the service of
that complaint.

(b) The State or the local educational agency upon which such a
complaint he: been served shall have the rizht to appear before
the Board or. the date specified and to show cause why an order
should not be entered by the Board requiring such State or such
local educational agency to cease and desist from the violation of
law charged in the complaint. .

(¢) The testimony in any hearing held under this section shall be
reduced to writing and filed with the Board. If upon that hearing
the Board shall be of the opinion that the State or the local educa-
tional agency is in violation of any requirement of law as charged
in the complaint, it shall make a report in writing stating ity find-
ings of fact and shall issue and cause to be served upon the State
or the local educational agency an order requiring the State or the
local educational agency to cease and desist from the practice,
policy, or procedure which resulited in such violation.

_(d) The report and order of the Board shall become final on the
sixtieth day following the date upon which the order of the Board
was served upon the State or the local educational agency unless
before that day the State or local educational agency files a peti-
tion for judicial review as provided in section 455 of this Act.

(e) A final order of the Board under this section may be enforced,
as determined by the Commissioner, by—

(1) the withholding of any portion of the amount payable, in-
cluding amounts payable for administrative costs, under the af-
fected program to the State or the local educational agency
against which the final arder has been issued, or

(2) the Commissioner certifying the facts to the Attorney
General whose duty it shall be to cause appropriate p i
to be brought for the enforcement of the order.
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JUDICIAL IVIEW
Sec. 455, (x) Any recipient of funds under an applicable program

‘that would be adversely affected by any action under sectica 432,

453, or 434 of this Acz, and any State entitled to recsive funds
under a program listed in section 438ia) of this witle whose applica-
tion therefor has been disapproved by the Comumissioner, shall be
entitled to judicial review or such acton im accordance with the
provision of this section.

(®) Any Stata, local educational agency, er other recipient enti-
tled to judicial review under subsection (a) that desires such review
of any action by the Commissioner or the Board qualifying for
review under this section shall, within sixty days of that action, file
with the United States Cour: of Appeals for the cireuit in which
that State, local educational agency, or other recipient is located. a
petition for review of such acticn. A copy of txe petition shall be
forthwith transmistad by the clerk of the cour w0 the Commission-
er. The Commiesioner thersupor thall fle in the court the record
of the proceedings on which the action was based, as provided in
seczion 2112 of dHtle 28, United States Code.

{c) The Zndings of fact by the Board, if supporzed by substas:ial
evidencs, shall be conclusive; but the coums, for good cause showm,
may recand the case to the Beard ©© take fumbier evidezce, and
the Boars may thersuzon aks mew or modilled findings of Jact
and may modify its previous action. and snall sertify to tRe coum
the recard of =Se further procescdings. Such new or modified find-
ings of fac: shall likewise De comciusive i supported by substantial
evidence. . )

{d) The cour shall kave jusisdiczion to affirm the actioz of the
Bourd or the Com=iszionar or w ser it aside, = wiacle =r i zare.
The judgzment of i=e cour shall be subject o .review by ke Su-
preme Court of t3e Uzitad Stazas upon certiorasi or certifizaticn as
provided in seczicn 1234 of =tle 28, United Scares Code.

USE OF RECOVERID FUNTS

Sec. 458. (a) Whezever the Cormmissioner bas secoversd funds {ol-
lowing a fizal audic determination with respec: o any agplicabie
program, he may consider those funds 0 be adcitional fuads avail-
able for that program and may arvazges 0 regay o the State or tae
local 2gency affecied by that action not to exceed 75 perceat of
those funds upon his determination that—

(1) the pracwices or procecdures of the State or local agez

t resulted in the aucit determination have been correct
and thar the State or the local agency is in all other respecss
in compliance with the requirement or that progra=m; .

(2) the State or the local agency has submicted to the Com-
missioner a pfla:e for the use :!x;i thase:hfunds pu:sua.:x._r.lw tghe tg-
quirements of that program to the extan: pessidle, for the
benefit of the population that was aifectad by the failure o
comply or by the misexpendiruves thar resultad in the audic
excention; and ,

(3) the use of those funds in acsordance with that dlas would
serve to achieve the purpcses of the program under wiick e
funds were originally granted. )

(b) Any payme=nis by the Commissioner under this seszion shall

subject o0 such other conditions as the Comemissicner deems nec-
essary 0 acsompiish the purposes of the affested programy, imciud.
NG~
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(1) the submission of periodic reports on the use of funds pro-
vided under this section; and

(2) consultation by the State or locul agency with parents or
representatives of the population that will benefit from the
payments.

(c) Notwithstanding any other provisions of law, the Commission-
er may authorize amounts made available under this section to
remain available for expenditure, subject to such conditions as he
deems appropriate, for up to three fiscal years following the fiscal
year in which the audit determination reterred to in su ion (a)
was made.

(d) At least thirty daéz prior to entering into an arrangement
under this section, the Commissioner shall publish in the Federal
Register a notice of his intent to do so and the terms and condi-
tions under which payments will be made. Interested persons shall
have an opportunity for at least thirty days to submit comments to
the Commissioner regarding the proposed arrangement.
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DEPARTMENT OF EDUCATION responsibility to State and local C. Summary of Program: Distribution of

Otfice of Elementary and Secondary
Education

34 CFR Part 298

Chapter 2 of the Education
Consclidation and Improvement Act of
1981

AGENCY: Education Department.
ACTION: Final regulations.

suMmAXxY: The Secretary issues final
regulations for activities suthorized
under Subchapters A, B. and C of
Chapter 2 of the Educalion
Consolidation and Improvement Act of
1981 (ECIA), These regulations allow
State and local educational agencies
maximum flexibility to administer funds
arnd design programs under these
subchapters of Chapter 2. These
regulations replace the final regulations
published on July 29, 1982,

EFFECTIVE DATE: Unless Congress takes
certain adjournments, these regulations
will take effect 45 days after they are
published in the Federal Register, If you
want to know the eifective date of these
regulatioms, call or write the Department
of Education contact person.

FOR FURTHER INFORMATICN CONTACT
Mr. Allen King, Deputy Director.
Division of Educational Sippert
Services, Office of Elementary and
Secondary Education, 400 Maryland
Avenue, S.W, (Room 1725 Donohoe
Building), Washington, D.C. 20202,
Telephone: (202) 245-8223,
SUPPLEMENTARY INFORMATION:

A. Purpose of Chapter 2 Consolidation

Chapter 2 of the ECIA (“Chapter 2")
was enacted as part of Subtitle D of
Title V of the Omnibus Budget
Reconciliation Act of 1981 (Pub. L. 97~
35). Chapter 2 consolidates 28 education
grant programs funded in fiscal year
1581 into a single authorization of grants
to States, As stated in Section 561(a) of
the ECIA. the programs consolidated
are:

(1) titles I, 11, IV, V, VL, VIIL and 1X
(except part C) of the Elementary and
Secondary Education Ac! of 1965:

A (2) the Alcohol and Drug Abuse Education
ct

(3) part A and section 532 of title V of the
Higher Education Act of 1585:

{4) the Follow Through Act (on a phased
busis);

{5} section 2{a){1) of the National Science
Foundation Ac! of 1950 relating to precollege
science teacher training: and

{6) the Career Education Incentive Act.

Section 581(b) of Chapter 2 declares
the legislative purpose of Chapter 2 to
be the transfer of authority and

educational agencies. It states:

The basic responsibility for the
administration of funds made available under
this chapter is in the State educational
agencies, but it is the intent of Congress that
this responsibility be carvied out with a
minimum of paperwork and that the
responsibility for the design and
implementation of programs assisted under
the chapter shall be mainly that of local
educational agencies, school superintendents
and principals, and classroom teachers and
supporting personnel because they have the
most direct contact with studants and are
most directly responsible to parents.

The final regulations are designed to
implement these purposes.

B. Authority to Issue Chapter 2
Regulations

Chapter 2 does not require the
Secretary to publish regulations to
implement any of its provisiens. In fact,
Section 591(a) of the ECIA substantially
limits the authority of the Secretary to
issue regulations under Chapter 2. The
Secrztary is authorized to issue
regulations only if they—

{1) Relate'to the discharge of duties
specifically assigned to the Secretary;

(2) Relate to proper fiscal accounting
and payment methods: or

(3) Are deemed necessary “to
reasonably insure that there is
compliance with the specific
requirements and assurances" in
Chapter 2.

In accordance with these provisions,
the Secretary concludes that regulations
for the Chapter 2 program are needed
only to cover the following subjects:
—How a State or local educational

agency obtains funds under Chapter 2

{Subpart A); .

—Fiscal requirements that a State or
local educational agency must meet
(Subpart B);

—How children enrolled in private
schools participate in Chapter 2
programs {Subpart C); and

—Due process procedures (Subpart D),
On July 29, 1982, the Secretary issued

final regulations governing the activities

authorized under Subchapters A, B, and

C of Chapter 2 (47 FR 32884). The final

regulations in this document revise 34

CFR Part 298 published on July 28 te

read as set forth below. The revised

regulations reflect the Secretary's
decision that the General Education

Provisions Act (GEPA) generally applies

to Chapter 2. This decision is discussed

below in the "Application of other
statutes and regulations” section.

The following paragraphs provide a
summary description of the Chapter 2
statute and final regulations.

-1 -

Funds to SEAs and LEAS

Before a Slate may receive Chapter 2
funds, the State must meet two

- requirements. First, it must establish a

State Advisory Committee that meels
the requiremnents for representation in
Section 564(a)(2) of Chapter 2. Section
564(a)(2) describes the composition and

ons of the committee. The final
regulations add no requirements to this
statutory process. However, they do
describe circumstances under.which a
State may use an existing organization
to serve as the advisory committee,

Previously, the Secretary encouraged
Governors to appoint their State
Advisory Committaes as early as
possible. He indicaled that any pre-
grant costs incurred for expenses of
State Advisory Committees prior to July
1, 1982 could be paid from available
resources anad those accounts
reimbursed after July 1 from a State's
Chapter 2 funds. In addition. those costs
could be paid from funds appropriated
in fiscal year 1881 to implement Title V-
B of the Eiementary and Secondary
Education Act of 1965.

Second, the State must submit an
application to the Secretary. Tae
epplication must designate the State
educational agency {SEA) as the State’
agency respcasible for the
administration and supervisicn of
programs assisted under Chapter 2, set
forth the planned allocation of fids in
accordance with Section 384(a)(+. and
meet other minimum statutory
requirements contained in Section
564(a)(4)}={7). The Secretary requires no
particular form of application.

After the Secretary checks to ensure
that the application meets the statutory
requirements, the Secretary provides a
grant award to the State for an amount
computed on the basis of the school-age
population in the State compared to the
school-age population of all States in
accordance with Section 563 of Chapter
2

Under Section 585, the SEA must
distribute at least 80 percent of the
funds it receives to the local educational
agencies (LEAs) in the State in
proportion to the relative enrollments in
public and private schools in those
agencies, “adjusted. in accordance with
criteria approved by the Secretary, to
provide higher per pupil allocations to
local educational agencies which have
the greatest numbers or percentages of
children whose education imposes a
higher than average cost per child. . .".
Section 563(a) lists several examples of
“high-cost" children but the examples
are not exclusive, The Secretary issues
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80 reguistory regmemena or soedards
for evaiuan=g Slate comismia =mder
Secdon 8 ko samemg cut ims unsmcs,
the Secetary approves Soi=ig toat are
reasonabiy caiculated o procace az
equitable dissibutizn of Sunds with

. reference to the faczars Hawad in Secsion’

385(a).

To receive its allocation Som the
SEA. an LEA must bave oz Sla with the
SEA an application which “sets bﬂh the
planned allocation of funds. . "Iz
accordance with Section 588(a)(1) and
mest other minimum statutory

requiremests stated in Section 588 An

Sa\crunvuncapwzﬁmdsbr.

the purposes described in Subchaptess
A through C of Chapter 2 Thess three
Subchapters are titlade=

Subchapter A=—Basic Skills
Deve.me....

Subc=azter p—::‘,;un&.;l
Imnrnve:zf.-\: and S:.;scn Semvices: ard

Subesagter Spe=al Projecs.
Chapter 2 caziaizs 20 se-asices or
other requiremezzs that ax SEA or LTA
allocate 3 pardeuiar person of its fuzds
to azy of ke p "-:oaes stated in
Subelaptess A rowgk C AaSEA er
L= is See lo dse ‘bute ity fmmcs amcrg
the razge of pusposes siated i Lese
subctapters aa it sees St

In geeral e SEA is respozsible for
the acminismason a=d sudervision of
sromams asmsted witk Clemrer 2 femds,
Howavyee, s=zisr Seeszz Z2€(c), exch
LZA hay ":::;xew diacraticn. stijest
oniy o tke :-.-'ruxc..: of {Chastar 2L i
de'-—'-'": bow fa=ds “‘e azezcy
receives, ., shall be divided amzmg cke
puszoses of (Seaper 2l 2 a:..-r‘...'-x_c-
with tbs azpiuizysea m..r.'.. ted tndes
[Ses=ca 'w‘:é(a]] -

D. Fiscal Raquirements

Seczon 535 of CSapter 2 coutains
provisicns regareing maintenancs of
edort and ase of Federa! fimds to
supplemest and not roepient State and
local !unds. Under Secson 5as{a)}{1) tte
combined Jacal eFor: per stucdent or the
aggregate expenditures within the State
with respecs Lo the provision of free
public education for the preceding fiscal
year ay Dot be laas than 90 percent of
the compined Sscal eXom per studext or
aggreyae expesditores for the second
preceding JSscal yesr. Seczion 5235(a)(2)
calls for sroporoonal reductcen of a
State's Czaoter 2 allocaton if a State
fails to maet this ezt Seczon
325(a}(3) allows the Secretary o waive
the requiremes for oze year, U the
waives i3 equitadie cza t0 exceptional
or mesnToilabie arssmsiances, The
Conference Repor:, Soweves, indicates
that the Secetary =ay 30! consider ax
initiatves or meierenda to be excepticnal
or unconmoilabie scmmatanees, 1

Cong. Rec FE84S (caily od. 15e2). -
Seczon 223(b) states the n.-;;:z::. ant
suppiant pracwie tat zppuu to
Cuapter 2

Secdon 596(b) of the ECIA specifically
mads Secdoa 414b) of GEPA avplicable
to Chaptar 2 Secson 412(b) allows £2.As

-and LEAS to “cary over Chaprer 2
Sonde——that is, to use tham dither i the
Sscal year for which the fonds were
sppropriated or in the succeeding Sscal
year.

Because representatives of SEAs l.nr.l
%\& n ﬂuﬂng;. with staf¥ members of

Departaent. have been paszicularty
concerned regarcng the need for
guidance on these provisions and
becauss Section 58Sic) of Chapter 2
specificaily invites the iseuance of
resulatons, the Secretary issues
minimg] reguiations on a sumber of key
poizts on Rese subjecis. These
rrquwatons are desizmed to aford
geater Jexchbility and maxiomuws
ciseton to SEAs and LA in peeting
the Escal requirements descmbed above.
Txe perznexnt sezciadons are contained
fa Suszen 3.

E Pamiczadon of Childves Zesailed in
Privaw Scioois .

CSapter 2 makes exzengive ;x-c'mxcn
fez the e"..mm pa::::l::c: of
childmen gmmnilad iz prvala sehools,
Seczcns £25 ic) and (e) Tremie that e

Secveiary Say arrange :'cr sesrices 0

private ILDcl cinicses f aq ST or L2

is pmmiubited by law or “kas
n.*-nu..‘.:ul failed or is =ywillizg” i
“-J'm:e services ¢n an equitabie tasis
for them,

Because C.‘.l;tl-r 2 aswigns to the
Sezzeary & specal dory regarding che
equitatie provision of CSapter 2
seTvices i3 ciideen ezcollad in private
sctools, the Secetary gives guidance
these dnal requiacions reparsing a
limited zumber of questicns whaick 2ave
been fequently raised and whica
koowlecgesble persons, taciuding .
representatives of private sciool
children, belisve require clarification.
This ciariScation is aeeded to Soure
full compiiance with the speciiic
srovinions which Congress has enscied
to protess the rights of privata sc2ool
children to shgre ln Chapter 2 services. .

Among the matters clarifed in
Snbnu-: C of these Sxal regulations are
napouxmhry of SEAs and LEAs o
provide sernces consuitadon wita
privasa schoo ofSciais: determination of
Seedy, umper of chilcres, and types of
services: fagiors used i determuiming
equitadie particpadom: use of pubiic °
scioal empioyees cn other than ;malx:
scSool prezusex: and public supermisicn
and coneol of funds and eqmpz=ent,

-2 -

F. Due Brocnes Procedures

As izdizated above, ‘e Samerizy
{asues fizal reguiacions o 1:::._ us
process protesuons to SZAs and LTAs
tn the event hat disputes axise i ke
.al.lovm:.g areas:

—=By-pass detesmingticns u=der Secsz
s28(J}-(b)
«=rinal audit determizations under

Section 452 of GZPA.
e=Deter=instions to witkhold facs

wader Section 352
«=Casse and desist complainty u=der

Seczinn 454 of GZPA.

By-pase procadcres contained ia the
8nqi regulations are duxg::td w ;avme
a brief procechura] guice ‘o ezabie an
aSesied SEA or LIA to cEallengs 2 Dy-

. pass detesmminazon by the Secraiary,

Procedures regarding adveme aucit
deserminacons a=c cesse a=d Zesiat
cs=piaints are modeied on cumren:
repaiadons providizg STAs with hizdive
deveicped spresi —gu Yeizre the
Ziucatos .*:;':eﬂ Boari Howaever, e
&= ~,-;.a:=._s t3oreen azd s

- thpse przsecures amd spemSzally wilar

&z:fcr:hoc:a;u'z‘w-;:_. o4
The Ezal reguiszons provide {or
wit “Fl‘“-“ "-‘u.ﬂ -"1 rasse ~ ez
352 seicrs the Ziucacen Agraad oo
bt sequive, = kzeping w with the =azda:
of Secton 3% that shese :n:ee._,s 2e
s=agucied iz ;r_-.-.:-==_-.~ Wik the
prTTsicns &l the Ademeni Tzove
Procecuse A

- o o o

G. Adcttiona] Guicames

The Seceiary hag recomised 3 need
azs a respemsibility o provice Suses
:e::tgu.‘.nar_? fdazee with fespect o
vasious Suestocs that tave been.
Secuenty mised Dy represencatves o
SZAs and LEAs Tie St'—e.ary
therefare, is preparing, and pians to
disTibute w:dc!y.d F k..lh doczmesnt

designed to provide fosther
poprezulatory guidance with respest to
the provisions in Chapter 2 This
matgnial will ide izfcrmagen o
eaabie STAs and LEAS o meer the
requiresngnts of the starute,
- The guicdazce in the document will be
binding ¢z all aXcials of the
Dezar=sene It will 2ot boweves, e
bxr.::ngcn.aun.:dL_.s.nwm

:.—4 indizate at State azd iccal

oScais are Zee o eveicpw—indess ave
encsusaged 15 cevelop—aitermacve
approacaes that are conmistent wits the’
stamte and reguiations but =ay be mcre
= keeninz with thews sarscuiarz
and SrTumsiacces,




52370

Federal Register / Vol 47, No. 224 / Friday, November 18, 1582 / Rules and Regulations

H. Application of Other Statutes and
Reguiations

(1) As the Secretary interprets other
appiicable statutes, recipients of grant
funds under Chapter 2 are recipients of
Federa] financial assistance under the
civil rights laws. Thereiore, those
statutes, as well as regulations
implementing those statutes, apply to
Chapter 2 programas. The civil rights
regulations are found in 34 CFR Parts
100, 104, and 108. Although regulations
implementing the Age Discrimination
Act of 1975 have not yet been published,
recipients of Chapter 2 funds must
comply with the provisions of that Act,

° (2) The preamble of the resulations
published on July 28, 1882 indicated that,
excep! for the sections of GEPA that
were tpecifice]ly made applicable by
Section 559 of the ECIA, the provisions
of GEPA did not apply to Chapter 2
This determination was made because
Section 589 of the ECIA is ambiguous on
the issue of GEPA applicability and
because of the voncern that Chapter 2
be kept as free ax possible from the
imposition of detalled and zometimes
condicting requirements in GEPA that
would decrease the flexibility and
{ncrease the burden on SEAs and LEAs
in carrying out their Chapter 2
responsibilities,

.in light of all comments received. the
Secretary has now reconsidered this
determination following publication of
the regulatiors oa July 29. In
reconsidering the matter, the Secretary
bas been concerned that continuing
controversy over the {ssue of GEPA
applicability to Chapter 2 would impair
the smooth and eficient implementation
of the program. Therefore, subject to the
exceptions stated below, the Secretary
adopts the interpretation that GEPA is .
applicable to Chapter 2. The Department
will carry outdts udmmxst‘at:ve role
under Chapter 2 in light of that
determination.

Even though GEPA generally npplies
to Chapter 2, some specific provisions of
GEPA are inrpplicable ag a matter of
law because they are specifically made
inapplicabie by the ECIA, because they
are superseded by specific provisions of
the BCIA, or for other reascns explained
below. Other provisions of GEPA,
though not inapplicable, have been
superseded by the Department of
Education Organization Act or are
otherwise {rrelevant to the operation of
the Chapter 2 program. After a careful
reconsideration of the ECIA and its
legisiative history, the Secretary
interprets the {ollowing sections of
GEPA as inapplicabie to Chapter2 as a

matter of law:

{a) Section 408{a)(1) of GEPA
(authorixzing the Secretary to promulgate
regulations), 20 U.S.C, 1221e-3(a)(1), is
superseded by Section 581(a) of the

(bEecﬁon 4d25 of GE!;A. 20US.C
1232b-2, provides complex procedures
regarding=certain actions by an SEA that
affect applicants or recipients under an
applicable program. Section 425 also,
provides for Federal review of an SEA's
action under that section. The Secretary
believes that thia provision was not
intended to apply to Chapter 2, Section
425 only applies to programs in which
assistance is provided “in accordancs
with a State pian approved by the
Semtary Chapter 2is not such a
gram. Further, Section 425 of GEPA s
dearly at odds with Section 581 of
Chapter 2 which provides: “The basic
responsibility for administration of
funds made available [under Chapter 2]
is in the State educational agencies.” It
is also inconsistent with the general
congresaional objective to reduce
Federsal involvement in the
administration of this program.

(¢) Section 428(a) of GEPA (relating to
technical assistance from the
Department}, 20 U.S.C. 1231c(a), is
superseded by Section 581(b) of the
ECIA .

(d) Section 427 of GEPA. 20 US.C.
1231d, directs the promulgation of

Pederal reguiations or criteria relating to

parents] participation where the
Secretary determines that such
participation at the State or local level
will increase the eJectiveness of a
Federal program. The Secretary believes
that Section 427 should not be invoked
with respect to Chapter 2 even in the
context of a determination 'of general
GEPA applicability. The matter of
parental involvement is covered in
Sections 584(a)(2)(C) and 588(a)(4) of
Chapter 2, and the Secretary regards
these sections as preemptive and
rendering unnecessary the {ssuance of
regulations or l:ritan'n under Section 427
of GEPA.

(e} Section 430 of GEPA (regarding |
applications to receive Federal financial
assistance), 20 US.C. 12313, Is
superseded by Sections 584 (State_

. applications) and 588 (Local

applications} of Caapter 2.
(f) Section 431A of GEPA (relating to .

‘maintenance of effort determinations),

20 U.S.C. 1232-1, is inapplicable by its
terms and, in any event, is superseded

- by Sectiont 585{a) of Chapter 2 relating to.

the.same topic.

{8) In accordance with Section 586(a) -

of the ECIA, Sections 434 (SEA
monitoring and enforcement), 435 (single
State application), and 438 (singie LEA

-3 -

application} do not apply except to the
extent that they relate to fiscal control
and fund aceounting procedures
(including the title to property acguired
with Federal fands).

The provision in Section 434 of GEPA
which applies to Chapter 2is in
paragraph (8)(2) pertaining to the
Secretary’s discretionary authority to
request & plan on audits. The Secretary
has decided not to require such a plan
for audits of the Chapter 2 program.
Section 435 of GEPA applies to Chapter
2 only with respect to paragraphs (b)(2)
and (b)(5), which pertain to two
assurances concerning fiscal control arnd
fund accounting procedures that are
required to be filed in a “single State
application.” Section 438 of GEPA
applies to Chapter 2 with regarc to
similar assurances in paragraphs (b){2}

. and (b)(3) filed in “single local

applications.” If SEAs and LEAs have
filed these applications, the assurances
do not bave to be filed again,

{h) Sectian 437(b) of GEPA (relating to
access to records), 20 U.S.C. 1232{Tb]), is
superseded by Section 1744 of the
Omnibus Budget Reconciliation Act of
1881 ~

(i) Sectivn 453 of GEPA (relating to
withholding), 20 U.S.C. 1234b, is
superzeded by Sectiom 582 of the EG.’.
relaf.mg to the szme topic.

) The judicial review provisions of
Secnc.. 593 of the ECLA are controliing
with respect to judicial review of
withnolding actions under Secton 552 of
the BCIA. Thereiore, Section 455 of
GEPA. 20 U:S.C. 12344, ia superseded to
the extent that it apphes to wuhhold.ng
actons under Chapter 2

(3) Sections 1741 (relating to the
distribution of block grant funds), 1742
(relating to reports on the proposed use
of funds and public hearings), and 1743
(relating to transition provisions) of the
Omaibus Budget Reconciliation Act of
1881 do not apply to Chapter 2. Sections
1744 (relating to access to records by the
Comptroller General) and 1745 (relating

. to State auditing requirements} do apply,

and their provisions have
incorporated in §§ 298.16 and 288.17 of
'(4) The Education Department
General Administrative Regulations
(EDGAR) do not apply to programs
under Chapter 2. EDGAR includes 34
CFR Part 76; which deals with State-
administered programs, and 34 CFR Part
74. which implements OMB Circulars A~
21, A-87, A-102. and A-110. Rather than
complying with the provisions contained
in these parts, States may apply
equivalent procedures of their own for
financial management and control of
their programs. However, States
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centizuing to camply with the provisicns
in 34 CFR Part 74 will be consicdered to
be in comgliance with the fiscai seawsl
and fund accounting procedures
required by Secticns 428 and 438 of
CEP.-\ that are applicable to Chaptlr 2
In addition. States r=ay failow ...n
provisions in 34 CFR 74.82, which
implements Altachment P to OMB
Circular A-102 to satisfy the audit
requirements in Section 1748 of the
Omnibus Budget Reconciliation Act of
1981 and § 288.17 of these Snal
regulations. The parts of EDGAR that do
not apply ta Chapter 2 also include 34
CFR Part 77 (deSaitions in ZDGAR that
appiy generaily to ecucation programs)
and Part 73 (Education Appeal Soard).

L Use of *Car=vover Funds” From
Programs Being Consciidsted

The Se"e'ary nterprets Secton
514(b)(2)(3) of Lhe Or- nihus Sducation
Reconciiiation Act of 1581 to permit
SZAs and LZAs that kad uncbligated
funds on Juiv 1. 1582 that were
appropnated in an agpregnaden act for

.s:al Year 1531 3nc were intended for
their use unce' e antesedent srograms
1a retain ...es fumzs ior expenciiure
and use. These funds are avatiadis for
soligasion unul Seotember 23, 1583
under Segtiza 41235) o GEPA Althou
Sectizn 214 reguis "s 5
ex‘e’.: &‘: use u.
in accardance with i
Chapter 2, the ‘e"e' =
interpret this secticn iz .-':.'.:.‘.-: hese
agencies to a sc3te their snskiizsied
funds acssréing 1o the { A
Secuion iS5{a) of Chapter . As a resuil,
SZAs Bat .zve uzogiigated fuzds
intended for their use ":=er the
arle:-cnx ProgTAmS, s"—'z as “Slate

r::::;:..e': " ‘""...s nder Titie V of
the Zlementary ar. Sezancary
2ducation Act of 1963, =ay expend and
ase those furds in aceardance witk e
purposes of Chapter 2 without
distributing at least 80 percunt of them
to LEAs Likewrse. L35 do not need to
return their unobligated funds to the
SEA for diswibution under the Chapter 2
formuls.

Under the Secetary's interpretadon.
uncbligated funds are o be ex:eancd
sad used by those 1gencies for whose
use under the antecedent srogras the
{unds were intended. Thus. any
categorical funds intended for LZAg in
the 2581 appropriation but oot awarded
by SZAs as of Juiv 3. 1982 shail be
awarded to L3as, T2ese § 'uras =ay be
eilocated in aceordance with the
diswbution formula for the LZA porton
uf Chapter 2 fumds or to those L343 that
would have received them under ine
entecedent programs.

Secause Secton $14(b)(2)(2) exniy
wemaing to SZAS and LA azy
{mstitukons of igher education or other
recipienats of subgrants or coazaces
under the antecedent programs are sot
affeciad by Section 514. Therelore, these
suograntaes or soptraciors sball
cantnue to operate their granis or
conracts acsorsing to the terms and
conditions undaer which they wers
recaived.

Public Plnidpl'uu

Over fiky letters containing more than
200 individual comments were received,
Comments wers also received in the
course of briefing sessicns conducied by
the DeparTaent for State and local
officials. Com=ents, respoases to
comments. and & summary of changes
made in toe final regqulatiors are
described iz tSe Appeadix to these
resulations, Responses have been
revued a3 apETopriate o redlect te
Seccetary's interprezation regarcing the
applicability of GE‘.P-\. Tae Ax:;.'e:'::.::
wtll 20t appeas in e Coce of Feders!

Regulatisrs.

C..r-r.-.e-u seceived fom SZos a...
their recresectatives were favorabie and
gezerally indicated a rei::;ni:;an that
Gie Secretary had acsompiisted e joal
of sus s.za..xa“v seducing reguiatery
burdan, As cr. commzenter noted. “We

,.,.,aud the ez af ke ULS.
Dezarment of '-.'::-.' ton o refiest iz i3
:r::cu: r:g-.-;a:::: for Chanmter 2!
ZCIA the muest of Congress iz graning
State and iocal ecucavonal azencies
greater dexitility io acdcress Federal
education priontes.”

The Seecsetasy has carsfully
consicered all co=ments received and
has made cianges wastanied by e
commeszts, The chan,es =ade ¢
reizsvely limited iz nature and are
designed to clarify technical matters
raised by the commexters. The basic
approach of the reguiations and the
objective of previding maximum
Bexibility to SZAs and L=As have be.n
pressrved

In addition. since publication of the
July 29, 1982 requladions. the Se=etary
kas made a nember of changes (3 lezal
Gtatons and other tzc.-::.::l
ameac=ents xa r:.xe:' e Sece'.a-v ]
deter=ination that GEPA gezeraily
applies to C..:ptz- 2 Since the r_.u:ges
are oniy techaical. 2o further ;n.:m:
corzment is bewng mequested. I3 any
case. the issue of GEPA l"auczmli‘y
has beex fuily dedated in e rulemaking
process just campieted, azd fother
c3mument is therefors unnessssary wicer
SUS.C 223

Paperwork Reducton Act of 15

Infzrmation colleclicn reguirements
esntained in § 292.15 of these
requlaucrs have been agproved by th
Office of \Amse:um and Budge! nn...c.'
the provisions of the Paperwerk
Reduction Act of 1960 (Fub. L. $6=812
and have been assigned QNG eszoel
gumber 18100053, This conoi su=per
appears as a citation following the
appropriate paragraphs.

Exscutive Order 222

These regulaticns have beez n'mwed
by the Deparsuent iz aczordance with
Executive Orcler 12291 and are classified
as non-major because they do not meet
the criteria for major reguladons
establisied in :2e Crer,

Regulatory Flaxibility Acat

Tae Seccetary certifies that thase
reguladcns will 2ot Zave a signlicant
esonomic impacion a subsansual
nu':e.' of smmall entises.

Ts the extent tkat these rezuiznans

:'.e:: St.xes and Siate azencies, they
wiil not Rave ar umzac: o small
because Staies ang State zzencies :
not sansiceres (0 Se simal enuues snder
the Qag.xat.r: -.:x;-.:.. .,.-‘.:'..

Taese reguia Fag: ot

age
L5 '-"\::'.':.'.:

assistance wnzsr
the raguizticns

recuire ¢ -.e:::sa.-' Tenera,
suzernisias.

Tae reqwaucns i=pose inumai
requirezents io ensure e ZiTger
a.l-‘cz..ar. anc exgencitwre 3f srogram
funds, Waeraver zossitle, ':'.. As wiil
have =aximum authority and
responsibility jer superiiaing LEAs sng
adx:-..ms::nng e progam Program
funds may be used for LZA.
adminisTatve expeases. For Lese
reasons the reguiatons wiil aot havn a
significant economic impac: on the smail
eatties afected.

Education Impac: Staement

The Sezretary has exazined the
record of the ruiemaking proceeding lor
these wﬂanon: and fas deter=i s:’
that ite regulations o ot ceguire e
'-°=‘_lt:=n to be mansmittes Ratis
aireacy bei 2ing gathersd hy oris
wnlabie == amy clnar agensy ©
authority of whe Unitec States.

List of Subjec:s in 24 CFX Parz 238

Admiziszative practize azd

srocecure, Sducanez, Zismenta -
sesoncary ecucation Grant Progrisie=
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. education, Private schools, State -
administered programs.

Citation of Legal Authority

A citation of statutory or other legal
authority is placed in parentheses on the
line following each substantive
provision of the regulations. Unless
otherwise noted, the citations refer to
sections of the Education Consolidation
and Improvement Act of 1881, -

(Catalog of Federal Domestic Assistance No.
84.151: Chapter 2 of the Education .. '
Consolidation and Improvement Act of 1981)
Dated: November 9, 1682, °
T. H. Bell,
Secretary of Education.
The Secretary revises Part 288 of Title
34 of the Code of Federal Regulations to
read as {ollows:

PART 206—CHAPTER 2 OF THZ
EDUCATION CONSOLIDATION AND
IMPROVEMENT ACT OF 1981

Subpart A—How & State or Local
Educations! Agency Obtains Funda Under
Chzptar 2

Sec. .

2961 Purpose,

2832 Definitions,

298.3 General responsibilities of State and
local educational ageades.

0934 State gpplicstiozs.

2585  Allotments to States of Caspler 2
funds.

2986 State advisory committee,

2997 LEA gpplicatons.

258.8 Allocation of Chzpter 2 x’:mds to L...-u.

2569 Resllocation.

25310 Use of Chapter2 funds.

Subpart Britcei Aequirements That »
State or Locs! Educational Agency Must
Meet

23811 Maintenznce of effort.

29812 Waiver of the maintenancs of effort
requirement.

23813 Supplement, not |uppluif.

298,14 Availability of funds.

298.15 Recordkeeping requirements.

29816 Federal audits and access to records.

288.17 State audits,

26818 Compromise of audit claims,

29813 Commingling of funds, -

29820 [Reserved]

Subpart C~~How Children Enrolled in

Privats Schools Participats in Chapter 2

Programs N .

29821 Rasponsibility of SEAs and LEAR.

23822 Consultation with private schoal
officials.

253.23 Needs, number of children, and types
of services.

20824 Pactors used In determining equitable
participation.

29325 Punds not to benefit a privats schoal.

23828 Use of public school employees.

23827 Equipment and supplies.

29828 Construction.

29825-298.30 ([Reserved)

Sobpart D—Dus Process Procedurse

Procecures for By-Pase

208.31 By-pass—General,

208.22 Notice by the Secwetary,

25433 By-pass procedurss,

25834 Appointment and functions of a
o e ing procad P

25835 He ures.’ -

25838 Post hesring procedures,

208.37-296.40 [Reserved)

Other Dus Process Procadures

29841 Genemal

296.42 Jurisdiction. .

208.43 Definitions.’ .

208.44 ERligibility for reviaw.

208.45 . Writtan notics. -

29846 Piling an application for review of a
final sudit determination or a
witbhoiding hearing.

296.47 Review of the writter notice.

238.48 Acceptance of the application

258.48 Rejection of the npphcadan.

298,50 Intervention

298.51 Practice and .

258.52 The Panel's docision.

28353 Opportunity to comment an the
Pl.nel'n decision, ‘

258.54 The Secretary’s decision

238.55 Ceass and desist hearing.

mrd Cease and desist written report and
order.

25257 Exioreement of a cease and desist
order ’

Authm'i.r}-. Scea, 581596 af Pub. L. No, §7-
85, 85 Stal, 463482 (0 U.S.C. 3811-3878),
unieas otherwise noted.

Suppart h~How 2 S:ma or Locs!
Egucatiogal Apency Cihtzing Funds

Under Chapter 2

t 2021 Purpose,

The regulations in this Part implement
the consolidation of Federal program
activities for elementary and secondary
education at the State and local level
contained in Subchaptera A. B, and C of
Chapter 2 of the Education
Consolidation and Improvement Act of
1881 (Chapter 2). .
(Sec. 581, 20 US.CX 3811)

§2982 Definitions.

(2) The fdllowing definitions
contained in Section 585 of Chapter 3 of
the Education Consolidation and
Improvement Act of 1981 apply to the
regulations in this parts

State

)

Secretary
State educational agency
- Local educational agency
Parent .
Free public education = .. .
Elementary school . .
Secondary school ..
Construction - L.
uipment

School {acilities
.(b) Addificnal definitions’

Jb the due process procedures in .

..‘5_

"3 25684125857 are found in § 298.43 of

these regulations.
(c) The definitions in 34 CFR Part 77
{definitions in EDGAR that apply

generally to education programs) do not

- - *apply to the regulations in this part.

(Sec. 585, 20 US.C. 387%)

§ 228.3 Genersl responsibilities of Stats
and local educational sgencies.

(a)(1) Except as provided in paragraph
{b) of this section, a State educational
agency (SEA)—

(1) Has the basic responsibillty for the
admimistration of funds made available
under Chapter 2: and

{li) Is the State agency responsible for

. the administration and supervision of

programs assisted with Chapter 2 funds.

(2) To carry out {ts responsibilities, an
SEA may, in accordance with State law,
adopt rules, regulations, procedures,
guidelines, and criteria regarding the use
of Chapter 2 funds, provided that those
rules, regulations, procedures,
guidelines, and criteria do not conflict
with the provisions of=——

(i) Ckapter 2 .

(ii) The regulations in this Part; or

(1ii) Othier applicable Federal statutes
and regulatons.

(b] Secﬁen 566{c) of Chapter 2
provides that each locz! educational
_ agency (LEA) has complete discretion,
sub)ect only to the provisions of Chapter
2, in determining how funds the agency
receives under Secton 585(a) of C.hapter
2 are divided among the purposes of
_Chapter 2 in accordance with the LEA's
"Chapter 2 applicaton.

{Sec. 551(b), 20 U.S.C. 3811(b); Sec. 584, 20
U.S.C. 2814; Sec. 588(c}, 20 U.S.C. 3816(c))

§ 2504 St=te sppilcations,

{a) (1) Any Stata that desires to
receive a grant under Chapter 2 shall file
an application with the Secretary that
. meets the requirements in Section 584 m‘
Chapter 2.

(2) The application may be submitted
in any form that the State determines is
appropriate.

(b)(1) A State shall file its Chaptar 2
application for a period not to exceed

years.

(2) If & State that submits an .
application covering more than one year
makes anysubstantial changes in its
application, the State shall—

(1) File a new application: or

(1) Annually amead its current  *

- application to reflect those changes.

(e) In addition to the'other
mquirements in Section 564 of Chapter
Z a State's application must provide,

with fiscal year 1854, for an
annual svaluation of the effectiveness of

_programs asaisted under Chapter 2,
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which shall include comments of the
State Advisery Camm=mities, and shail be
made availabie to the pobiic, Tae Somt
evaiuation covers the schoal year 1963~
1984.

(Sec. 384, 20 US.C 3214}
§298.5 Anotments to States of Chapter 2
funds. .

(a) From the fuads appropriated under
Chapter 2 for any fiscal year, the
Secre

(1) Raserves an amoust that does not
exceed one pezcent of the Chapter 2
appropriation for payments to Guam,
American Samoa, the Virgin lalands, the
Trost Territory of the Trust Tarritory of
the Pacific Islands, and the Northern |,
Mariana [slasds, to be allotted in
accordance with wteir respecsve nesds,
!f no more reliable cata ar= available,
the Secrstary dotermines respestive
aesds aczording to the relative
enrcllzments in putlic and private shools
within each lefitory

(2} Reserves an acciticnal arsount
that does not exseed six perzest of the
Chapter 2 appropriatics o cary out the
purseses of Subckaptar D of Chaptes 2
{Sezreizmy's Diseoeticnary sromaxm); and

{3) Allots to eacs State an dzoust that
bears the same ratio to the azount
rermiining afier e Runds iz pessgraths
T3} and 15) of his saszan ave resarved
as the schooi-age pepuiation of ke State
besars to the schoci-zze sopuistcs of all
States, except that 2o State recaives lass
than 0.5 sersant of e remarning fuszs,

(k] For purpcses of this secuon, the
term—

(1) “School-age popuiaton” means the
popuiation aged Sve houzh seveaimen:
anc

(2) “States” incluce the Sy States.
the Distne: of Columbia, and Puemo
Rieca.

{Sec. 363, 20 U.5.2 1312

§ 2986 Stats adgvisory committee.

{a) Any State that desires o receive
funds uzder this pregram shall establish
an advisery ccmenitter that mests the
requirements in Secdon 55i(a)(2) of
Chapter 2

(b] The Secvetary interpre:s Section
26+(a)(2) of Caapter 2 to sermit any
existing organization. inciuding 2 State
board of ecucazion, to be the acvisory
committer or the purpose of paragragh
(a] of this sezicn if the orjanizatcn—

1} 1s 20t the SZA cuder State laws

{2] Is appeizted by the Gover=or io Se
Re acsory commmenae: and

(3) Mears 2e represeniaion
requirements of Sezuon S84{aj{2) of
Chapter 2

[ei The State advisory
agvises the STA one—

mniee

1) The allocaticn a=ong autherized
Runsdons ef Amis veserved for State use
under Secuon 583{a) of Chapter

2) The for=uls for the allocation of
funds to LTAs; and

(3} The planning, developmant,
suppors. implementation. and evaluation
of State programy assisted mder
Chaptir 2 .

(Sec. 584, 20 US.C 2914}

§230.7 LEA appileations.

(s} Az LEA may receive ity allocation
of funds vader Chapter 2 {or any vear
{nr whieh it has on Ale with the STA an
applicaton that meers the requirements
in Section 888 of Chapter 2,

. (b)(1) An LEA skall fla its Chapter 2
spplication {or a perivd not 1o excred
three vears.

(2) Uf sz L= that submits an
appiication covering mcre than oze year
=akes any substantai sSamges iz ity
appiicaton the LEA sballe

(i) File a new applicaticm: cr

(i) Anmuaily amens its exsrent
azpiicagcn o refiec: Soye ciamges.

(e} i= addiges to the other
requirementy {3 Section 365 ¢f Chapter
2 and L=A's applicaton must previde
for systematic coasuitacon. in the
allocation of &unds for srograms
autbonzed by Chagier 2 azd in ke
design, plansung, 3ud imsiementaton of
these proprass, Witiem

(1) Saren:s of childeen atending
elemencary and sezsncary sedcois in
the arey jerved Dy e LEA:

{2) Taszhers gnd admimisTative
perscanel iz these schoois: a=d

(3) Other gmoups as the LT3 desms
appropnate.

(Sec. 554 D US.C. :m:8)

{12983 Alocation of Chapter 2uncs io
LEAs.

(a) An SEA shall distibute 0 sach
L= what has submitted an appiication
as required in § 2587 the eriount of its
allocation as deter=ined u=der
parzgeyn (B) of this secsion.

(b} From the funds made available
esch year under Chapter 2, 2n SEA skall
dismibute not less than than 20 perseat
to LEAs within the State acssrding to
the relatdve enrollzents in public and
senpublic sckools withia the sekool
disiens of those agences, adjusted in
aczsréance with crilesia appraved by
the Se=wtary, to provice higaer per
supil allocatons to LEAs that 2ave the
FTeatest zumidbers or percemtages of
chiidren whese education imposes a
higher than average coat per shiid. susk
& P *

{2) Childrwn Bom lgweinesme faz=ilies:

. (2) Cuicoen living i ecsnomucaily
depressed urden and =2l areas: and

-4 -

(3) Children Sving = roarsey,
popuiated arsss, .

(¢} Ia acsarsance with Secdon 583 ¢f
Chapter 2 and paragraph (B) of this
secson. an SEA must adjust its formula
to provids higher allccadons to LEAS
with the grestest sumbers or
pescentages of “hRigh-cost” children, The
Sezretary interprews Section se8 of
Chapter 2 to requice a State to provice
an allccaton to an LA otherwise
eligible even though it haa a0 “high-
cost™ chil

(d) The Seccetary approves the SZA's
citeria for adjusting allocations to LEAs

the citeria are consistent with Secton
535 of Chapter 2 and seascnably
calculated to sroduce an equitaile
distibution ef funds with reference to
the fac:ars contawned in pasagraph (B) ef
this secsicn
(Sec. 588 0 US.C 3818

§ 2349 Resficcation,
(a) Az SZA may regllzcate iz citer
LSAs Chapter 2 Andse
{2} Fro= an L2A thate
{i) Soes not pariapata in the Chaptar
-
empam ar
Py
{iij Has Claprer 2 fumds =at exceed
the amoun: reguured (0w
[A} Operate ity Csastar 2 socjects

:'-'.ﬁ"'tl:y' ‘-;._._-_-:3 ;_:-.E wrramgems 1

T
wame me P

215 afmanivaly

isca, yees 37

(2} TEas are reoovered by the St
baseg 213 a dstermunaien by i=e Siat
that the LT has fauead 10 spend Clat
i‘-.fu:.ds in aezsrdazce watk appiicasie

W,

(5] A resllcesnen of fundy under ki
SeCEChim-

{1} May be mace only dusing the Ssca!
yegs for whizh the Rinds were
agpropriated or dusing the sucseeding
Bscal yesr

(2) Must be meallceated eansistent
with the poezoses of Chapter & and

(3) Must be spent cansisten? wita the
requirements in Chapter 2 and =
regulations in this pars
{Sec. 385, 25 U.S.C 3m8)

§298.90 Use of Chapter 2 funea,

SZAs and LTAs may use Chagter 2
funds far agy activities kat are
consistent izt =e purpcses of Chagter
2 inciudinge—

(a) Samsz skalls development under
Sudcsaster A

(5] Sucacdral improvesiea: and
suspor: sernces under Subctagter 3
aaé

(¢} Specai projesy =cer Su

n
1w -
e
pad
"

Jplee
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(Sec. 571-582, 20 U.S.C. 3821-3842) the measure most favorable o the Stats)  the combined Hscal efzrt per student or

Subpart B—Fiscal Roquirements That

a State or Local Educational Agency
Must Meet

§298.11  Maintenance of ettort.
(a) Basic standard, Except as

provided in § 298.12, the Secretary pays

a State its full allocation of funds under
Chapter 2 if the Secretary finds that
either the combined fiscal effort per
student or the aggregate expenditures °
within the State with respéct to the -~
provision of free public edycation for the
preceding fiscal year was not less than
90 percent of the combined fiscal effort
per student or aggregate expenditures
for the second preceding fiscal year. _

{1) Meaning of “preceding fiscal
year.” For purposes of determining
maintenance of effort, the “preceding
fiscal year" {s the Federal fiscal year or
the tweive-month fiscal period most
commonly used in a State for official
reporting purposes prior to the beginning
of the Federal fiscal year in which funds
are available.

Example: For funds first made available on
july 1, 1882 if a State is using the Federsl
fiscal year, the “preceding fiscal year" is
fiscal year 1981 (which began on October 1,
1880), If & State is using a fiscal year that
beging on July 1, 1882, the “preceding fiscal
year” is the twelve-month fiscal period
ending on june 30, 1891,

{2)(1) Expendiiures & be considered.
The expenditures the Secretary
considers in determining a State's
compliance with the maintenance of
effort requirement in this paragraph are
State and local expenditures for free
public education. These include
expenditures for administration,
instruction, attendance, health services,
pupil transportation, plant operation and
maintenance, fixed charges, and net
expenditures to cover deficits for food
services and student activities,

{ii) Expenditures not to be considered.
The Secretary does not consider the
following expenditures in determining a
State's compliance with the
maintenance of effor! requirement in
this paragraph:

{A) Any expenditures {or community

«services, capital outlay, or debt services.

(B) Any expenditures of Federal

s. .

{b) Failure to mointain effort. (1) If a
‘State fails to maintain effort and a
waiver under § 298.12 is not appropriate,
the Secretary reduces the State's
allocation of funds under Chapter 2in
the exact propprtion to which the Stats
fails to meet 80 percent of both the.
State's combined fiscal efforts per

. student or aggregate expenditures (using

for the second preceding fiscal year.

(2) In determining maintenance of
effort for the fiscal year immediately
following the fiscal year in which the
State failed to maintain efort, the
Secretary considers the fiscal effort for
the second preceding Bscal year to be 80
percent of the combined fiscal effort per
student or aggregate expenditures (using
ths measure most favorable to the State)
for the third preceding fiscal year.

Example: In Federal fiscal year 1983, a
State fails to maintain effort becauze its
Bscal effort in the fiscal yoar {1081)
(see § 208.11(a)(1)] is less than 90 percant of
its fiscal effort in the second precading fiscal
ysar (1960} then_in the following fiscal year
(1984), the State's fscal effort in the second
preceding year (1961) would be considered {0
be 90 percent of its fiscal effort in the third
preceding fiscal year (1080),

(Sec. 585(a), 20 US.C. 3261(a))

§298.12 Waiver of the meintenancs of
stiort requirement.

(a) Waiver request A State that has
not maintained its fiscal effort as
required in § 268.11(a) may ask the
Secretary to grant a waiver of that
requirement by submitting a waiver
request that includes—

(1) A statement of the combined fiscal
effort per student and the aggregate
expenditures for the two fiscal years
being compared: and

(2} A descxiption of the drcumstances
that the State considers to be
exceptionel or uncontrollable.

(b) Secretary's eriterie, (1) The
Secretary may grant a walver, for one
year only, of the maintenance of effort
requirement in § 258.11(a) if the
Secretary determines that the waiver is
equitable due tg exceptional or °
uncontrollable circumstances.
Exceptional or uncontrolleble
circumstances include— -

(i) A natural disaster;

(ii) A precipitous and unforeseen
decline in the financial resources of the
State; or .

(iif} Other exceptional or
uncontrollable circumstances. :

{2) The Secretary does not consider
tax initiatives or referenda to be .
exceptional or uncontrellable,
circumstances.

{c) Effact of @ waiver, (1) If the
Secretary grants a waiver under
paragraph ({b) of this section. the
Secretary allocates to the affected State
ita full agocation of Chapter zfundsf.

{2) In determining mainténance o
eifort for the fiscal year immediately
following the fiscal year for which the '
waiver was granted. the Secretary
considers the facal effort for the second

preceding fiscal year to be 80 percent af

-7 -

aggregate expeaditures (using the
measure most favarable to the State) for
the third preceding fiscal year.

" Exampie: 1n Federal Bscal year 1583, &
State secures a waiver because its fiscal
effort {n the preceding fiscal year (1581) (see
§ 296.11(a)(1)) is iess than 90 percent of its
fiscal effort in'the second preceding fiscal
year (1680) due to exceptional or
uncontrollable circumstances; then. In the
following fiscal year (1884). the State's fiscal
sffort in the second preceding fiscal year
(19€1) would be considered to be 90 percent
of its fiscal effort in the third preceding fiscal
yser (1980), ,

{Sec. 535(a)(y). 20U.S.C. s801(a)(3)) .

§ 29813 Supplement, not supplant.

An SEA or LEA that receives Chapter
2 funds—

(a) May uge and allocate those funds
only to supplement and. to the extent
practical, increase the level of funds that
would, in the absence of Federal funds
made available under Chapter 2, be
made available from non-Federal
sources: and :

(b) May not use Chapter 2 funds to
supplant funds from non-Federal
sources, :

{Sec. 585(b), 20 U.S.C. 3881(b))

§258.14  Avakablity of funds.

{a) An SEA or LEA may obligate funds
during the fiscal year for which the
funds were appropriated and dusing the
succeediny fiscal vear,

(b) The SEA or LEA akall return to the
Department any funds not obligated by
the end of the succeeding fiscal year,

(c)(1) Chapter 2 funds are obligated
when as SEA or LEA—

{I) Commits fund, according to State
law or practice, to the support of
specific programmatic or administrative
activities; and

(i) Identifies Chapter 2 funds
allocated for a particular fiscal year as
supporting those specific programmatic
or administrative activittes, :

{2) For purposes of this section, the
SEA's distribution of funds to LEAs
under Section 585(a) of Chapter 2 is not
the obligation of those funds.

{Sec. 508, 20 US.C. 3878; Sec. 412(b} of GZPA,
20 US.C. 1225(k))

§ 296,15 Recordiesping requirements.

(a) Section 584(a)(8) of Chapter 2
requires each State to keep records and
provide information to the Secretary as
may be required for fiscal audit and
program evaluation, consistent with the
responsibilities of the Secretary under
Chapter 2.

(b) Under Sectiva 588({a)(3) of Chapter
2 each LEA, in it; application. must
agree to keep'reiords and provide
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informadcn to the SZA as may
reasonabiy be reguised for seal and!t
and program evaluarisn, consistens wath
the responsibilities of the SEA z=der
Chagpter 2. |

{c) All recores Semuired under this
section mus: be retzinege—

{2) For five years after compiesion of
the acivity for wkich the funds weme

used:

(2) Until all peacing audits or reviews
concarning the Chapter 2 project bave
been completed: and

(3} Until all findings and
recomemendations arising out of any
audits or revisws cascerning the
Chapter 2 project have been fizally
rescived
(Se<. 2847a1(8), 20 U.S.C, 3814(a}{3} Sez.
SEEL){3), 20 U.S.C 2315{a)(2): Sec. 43™ial ef
CzPA. 20 U.S.C 12acitak OME Cantrai Ne.
133060%3)

' §298.16 Faceral aucits and acTess o
recargy,

{3) Tz ke purpose of evaluanag and
reviewing the use ¢l Chapler 2 feodsem

(i) The inspeciar Gezersi o e
Ceparcment awhonzed Jeparzsent
oifeials, and e Compirsiler Gezerzl
szall Bave aczess iz azy Ssoks,
aczaudis, recards, cosressondense, o

other Socuments tha e

with Chagter 2 Aunds: and

{ii]) Aze in the possessicn, cusicdy, or
orerol of SEAs, LEAs, or any srantees
{SZAs cr LEAS and

(2) Tae lzspecior Gezerz] sf ke
JeparTnent and the Comptrsiier
Ge=ral are authonzed o szzduce
auc:s.

(b)(1) An SZ.A skail repay !0 tRe
Deparmment the amount of Coapter 2
Runds gatermined by a Federal aucit not
to Bave been spent in aczordanzs wits
agplicabie law.

(2) If the Deparc=anst recaveny Sinds
under paragrapa (b)(1) of tais sez=on
during the period i= wiich the misspent
Chapter 2 funds are suiil avaiiable for
odiigation under the terms of Se=zon
112(b) of GZPA (relating to the
avaiiability of appropriations), the
Deparmment teats the recoveres funds
a8 Chapter 2 funds ande

(i} Reallocates those funds to eligible
SEAs ather than the agency at was
{ound to have :nisypent the funds: or

{1i) Retummsy the funds far sroper ute to
the SZA from whick they wers razzived.
iSec. 884(2)(8), 20 US.C, 2814(41(5): Sez,
1221u){2), 20 US.C. 221802)(3): Se= 2744 of the
Omnicus 3udget Recsncliation Act of 1581,
31 CAC S43 note Sec. L 4. azd 4 of e
Insoestor General Aet of 1972 Puo. L No. 95=
132183 US.C Acp)i See. =2 af ine
{aterjovera=eatal Coocenation Act of 1962
Puo, @ Ne 55T 42 WS L amay)

-
-
-
~-

§332,17 State aucita,

(a) Sesie reguirement 1) 12
acsordance Wik Secuss 1745 of the
Ownitus Budset Reconciiiaton Azt of
1981, sach State shall conduc: fisamcial
and compliance aucits of Chapter 2
funds, These andits may be performed
by independent State aucitors or
izdependest putlis accouniznts who
mest the stancardy sat ont by the
Compreoller General

(2) A State :may choose to follow the
principles and procedures is 34 CFR
74.52 10 2wet the audit regquirements in
this paragraph. If the State does so. it
will ba deszad to be in complianca with
this paragraph.

(b) Frequency of audit A State shall
conduct the audits required by
paragrazh (a) of tkis sestion every two
years. The fis3t two-year pericd begins
en July 1. 1682 .

(c) Aucit sienczrds Insofar as is
practicable, a State shall conduct the
audity recaired by parsgrash (1) of this
section & acsorance with standards
established by the Cazmpurzlier General
{for the aucit of sovers=enial
crzemuzations, progTams. achvaties. and
Rscdons,

(d) Augiz remedy. (1) An L3S or any
other subgranies shall renag o the SEA
e amoust of Chapter 2 funds
Setgiminmed be the Sigte nze to Bave
besz spentin as=rzzace with
applicable law.,

UV If the S=& recovers funds under
parzzraph (d){2) of tnus sesnen dumn
the zencd in which the misspent
Crapter 2 funds are sl availabie for
cbiisation under tSe ter=y of Secuon
412(b) of GZFA (relating to the
availability of apprepnatons), the SZA
shall weat he racovered fuzds as
Chapter 2 funds ande—

{A) Reallocate thcse fonds 0 elisible
LEAs—other than the agencT Dat was
found to have misspent the Snd e
usder the procedures in § 383 or

(B) Retarn the funds for proper use o
the LEA Som which they were received.

(1) If the Chaprer 2 Amds that an S2A
recovers under paragraph (d)(1) of this
section are 2o langer available for
abligation under the terms of Section
412(b) of GZPA. e SEA shail rerzm
those funds to the Depar==ent.

(2} An SEA that is found under
paragraph (a) of this section o 2ave
misspent Caagster 2 funds resesved for
State usew

(i) May use those kazss for orapes
Chapter 2 purpeses £ the fumsg are sull
availabie for obligation under the terms
of Seczan 432M0) of G2 As er

(i) Shall retum those fumds tg the
Deparmment i the funds are 2o longer
availabie for cblization u=nder the terms
of Secgon 412(5) of SZPA.

(2}

-8 -

(See. 1748, 31 US.C 2243 acte)

§ 296,18 Compromise of suzit =aims.

In deciding whether to comaorarmise
audit clai=ms, or in reccmmenzing
possible comprozises to the Deparszent
of Justice. the Sec=tary may take into
2CCUN e

(a) The cost of collecting the claim

(5) The probability of the claix bein
upheld:

{¢] The aatuse of the viclatien
involved:

{d) Whethar the practices of the SZ4
or LEA that resulted in the audit 3zding
have been correceed: )

(2) Whaether the S2A or L4, is iz all
other respeces {a compliasce with
Chapter 2 and

() The extent to whizh the ST oF
LEA agees to use sen-Federa] fundy to
supplemest Chapter 2 proa=s,

(Sec. 38KT}(8L T ULL 2mialish Sec
58602 }(3), 20 US.C =u8fa¥s): Sea az22f
CiPA X US.C o 2o4q: Feceral Sai=s
Coilecnien Act 31 US.C 921 ez sec: ¢ &30
P3m 223

§ 29819 Commnglirmg of tunas,
The funds proviced wnder Cia;

may not Se commingied wilh State o2

leeal &unds.

[Sec. £38(2)2), 0 U.S.C. szsaraulf

§ 29820 [Reserved)

Subpart Cwiew Chilaren Enralled in
Private Scnocis Parisisate
< Programs

§238.21 Ressonabillty of SEAs ans WSAL

(a){1) An LA shasll provice shildmen
enroiled i= pmvate sehcels = ka2
with secular, aeuiral, and somidesicgizal
services, =aterials, and sguwipment ot
other henesits as will assuse ecuwsighl
{as compared o childoen enreiled in
public sclools) narsiz=pation of suzh
private school children in e suposes
and bene#ts of Chapter 2 in acssrdance
with the requirements in §§ 298.32-
258238 and Secsion %35 of Chagter 2

(2} Tae LEA shall provide the
oppormunity to parucizare i= 3 mannes
that is coasistent with the au=ber gnd
aseds of srivate sc2col chiidren in the
school distie: of the LTS,

(3) Tae LEA s&all exermse $
acmiznisoative cirection azd conwoi
over Chagter 2 funds and property that
bezedt caildren enrciled iz pnvace
schoois.

{4}(1) Pravisiez of services 0 childran
entailed i= mmvate sclzols must he
provided Ty s=glovees of 2 zusiiz
agescy or tooug® soaTact Sy e
agezey with @ perscn. assocaniar
agency. ST SSTROratics WEo or wi,
the provimon of tkose services. is

..
13- 117
wmwiow
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independent of the private school and of
any religious organization.

(1) This employment or contract must
be under the control and supervision of
the public agency.

(b)(1) An SEA shall— .

(1) Ensure that each LEA complies
with the requirements in §§ 258.22~
29828 or -

(ii) If no Chapter 2 project is carried
out by an LEA, make arrangements—
such as through contracts with nonprofit
agencies or organizations—under which
children in private schools in that LEA
are provided with services and -
materials to the extent that vsould have
occurred if the LEA had received
Chapter 2 funds,

{2) If an SEA conducts instructional
programs or personne] trai
programas, it shall comply with these
requirements as if it were an LEA,

{c) Under sections 554(a){3) and
586{a){1) of Chapter 2, an application by
an SEA or LEA must contain the
planned allocation of funds required to
implement Section 588.  *

{d) In accordance with Section
585{a)(1) of Chapter 2, the regulations in
this subpart anly apply to children
enrolled in private nonprofit elementary
and secondary schools,

[Sec. 888, x US.C. 3e82)

§ 23022 Contuliztion with privato echoc!
otfficlale,

In accordance with Sections 588(a)(13 -
and 556(b), an LEA receiving Chapter 2
funds shall consult with appropriate
private school oficials regarding the
development and implementation of the
Chapter 2 program before the LEA
makes any decision that affects the
opportunities-of private school children
to participate in the program,

(Sec. 586(a), (b), 20 US.C. 3882(a), (b])

§ 29823 Needs, number of chidren, and
types of sarvicss.

. An LEA shall determine the following
matters on a basis comparabie to that
used by the LEA in providing for
participation of pubiic school children:

(a) The peeds of children enrolled in
private schools. :

{b) The number of those children who
will participate in a Chapter 2 program,
{c) The Chapter 2 services that tha

LEA will provide to those children,

(Sec. 588, 20 US.C, 3882)

§ 29824 Factors used in determining
squitable participation.

(a) Equal expenditures. (1)
Expenditures for Chapter 2 programs for
children enrolied in private schools must
be equal (consistent with the number of
children to be served) to expenditures.
for Chapter 2 programs for children

wnrolled in the public schools of an LEA,
taking into account the needs of the
individual children and other factors
that relate to such expenditures, * -

(2) As the Secretary interprets . .
Chapter 2 in determining whether
expenditures are equal under paragraph
(a)(1) of this section, an LEA—

(i) May not take into account the
extent to which children in private
schools generated a portion of the LEA's
allocation under § 288.8(b) (relating to
“high-cost” children}; but :

. (i) May take into account differences .
in the'costs per child of meeting the
needs of the individual children to be
served and other factors that relate to
these expenditures, as provided in
paragraph (a)(1) of this section.

{b) Services on an equitadle basis. (1)
In addition to meeting the equal
expenditures requirement in paragraph
(a) of this section, an LEA shall provide
for the participation in the Chapter 2

program of children enrolled in private ¢ g

schools on an equitabla basis,

(2)(i) In determining whether an LEA
is providing for participation on an
equitable bacis, the services provided to
private school children and the services
provided to public school children are

: considered.

(ii) If an LEA uses Chapter 2 funds to

. concentrats programs for public school]

children on a particular group,
attendance area, or grade or age level,
the LA shall ensure equitable '
opportunities for participation by
children enrolled in private schools
who— o

{A) Havs the same needs as the public
school children to be served: and

(B) Are in that group, attendancs ares,

or grade or age level

(ili) If the needs of children enrolled in
private schools are different from'the
needs of children enrolled Lt public
schools, an LEA shall provide Chapter 2
services for the private school children
tghatl address their needs on an equitable

asis. -

{Sec. 588, 20 US.C. 3842)
§ 29825 Funds not 30 benefit a privete
school, ’

(a) An LEA may only use Chapter 2
funds to provide services that

.supplement the level of services that

would, in the absence of Chapter 2
services, be available to children ,
exrolled in a private school. .

(b} An LEA shall use Chapter 2 funds
mmutxneﬁd;ofchﬂm:nmuedm
private schaools, but not for urpose
of aiding the private school. p‘

(Sec. 586, 20 US.C. 3082)

-9 -

pro

§290.58  Use of public school smpioyses.
An LEA may ose program funds to

make public employees available in

other than public facilitiege

~ (a) To the extemt necessary to provide

equitable Chapter 2 services designed

fordciﬂdmn enrolled in a private schoal

an , .

. (b) If those services are not normally

provided by the private school.

(Sac. 58e, 20 US.C. 3862)

§ 29027 Equipment and suppiles.

(a) To meet the requirements of
Section 586(c) of Chapter 2, a public
agency must keep title to and exercise
continuing administrative control of all
equipment and supplies that the LEA
acquires with Chapter 2 funds.

(b)The public agency may place
equipment and supplies in a private
gchool for the period of time needed for
the program. .
(c) The public agency shall ensure that
e equipment or supplies placed in a
privats school—

(1) Are used for Chapter 2 purposes;

(2) Are used for sezular, neutral, anct
nonideological purposes; and

{3) Can be removed from the private
schoo| without remodeling the private
school facility.

{d) The pubiic ageney shall remove
equipment or supplies from a private
schoo] ife

(1) The eqnipment or supplies are no
longer needed for Chapter 2 purposes; or

{2) Removal {s necassary to avoid use
of the equipment or supplies for other
than Chapter 2 purposes.

{e] For the purpose of this section, the
term “public agency” includes the LEA.
[Bec. 588, 20 US.C. 3352)

§298.28 Construction.

. {a) No Chapter 2 funds may be used to
perform repairs, minor remodeling or
constructing of private school facilitins,

{b) An LEA may use Chapter 2 funds
to perform repairs, minor remodeling, or
construction of public facilities as may
be necessary to carry out its
responsibilities under this subpart,

(Sec. 588, 20 US.C 3882)

$3 296 2923830 [MI

Subpart D~Due Process Pfoctdum
Procedures For By-Pass

§ 20831 By-pasa~—General, o
{a) The Secretary implements a by-
pass if an SEA or LEA—
(1) Is prohibited by law from .
viding Chapter 2 services for private
dren on an equitabie basis: or .
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(2) Has substandally fafed. oc is
anwilling, to provide services for private
achool caiidses on an equitable basis.

(5) If the Seccutary imiplements a by-
pass, the Secretary waives an SEA's or
LEA's responsibility {or providing
Chapter 2 servicas for private school
children and armz=ges to provide the
raquired services. Normalily, the

. Secceiary hires o conzactor to
the Chaptar 2 servicas {er private school
children under a by-pass. The Secretary
daducts the cost of these services,
including any administrative costs. from
the appropriate allotest of Chapter 2
funds provided to the Stata. In arranging
for these services, the Secretary consuits
with appropriate public and private
school officials,
(Sec. 526(d), (e}, and (3), 20 US.C. 3882 (d),
{e}, and (g))

§ 29832 Naotics by the Secrerary,

(a) Beore takizg any &nal action to
implement a by-nass, the Secortary
provides the aZected SEA and L3 with
writtea zotice.

(b} In the written notice, the
Secrtary—

(1) States the reasons for the progosed
gggusdm L&‘I‘z:’e:t m;ﬂ to allow e

an to respond:

{2) Cites the requirement that is the

‘ basis for tae alleged failuee to compin:

an

{3) Advises the SE& and LEA that
they have at least 45 days Soim reosint
of the written notice to submit wristen
objections o the sroposed by-nass and
1o resuest in wrinng the oppemunity
a heanng !0 thow cause wiiy the by-
pass shouic not be imple=enied.

{c] The Secvetary se=cs the notice to
the SEA and LA by s=nSed mail with
Terurn receipt fequested.

{Sec. 3882(h), 20 U.S.C 3882th))

§ 29823 By-pass proceduras.

Sectiuns 298.4~298.38 comtain the
procedures which the Secretary nses in
conducting 2 s2ow canse hearmg. These
procedures may be modified by the
hearing officer if ail partes agree itis
appropriate to modify them for a
particuiar case.

(Sec. 338(h), 22 US.C 2sa2h))

§ 23034 Apvointment and funczons of a
hearing otficar,

{a}) U an SEA or LEA requests a show
cause Bearizg, the Sectwtary appoi=ts a
hearing cificer a=d 20tiffes approoriate
represextatives of he affested privaze
scnool shildres that they may
partdcisate i e hearing,

(b] Tae 2earng aSicer 223 =0
duthonty ta require ar cancuel
discavery, or the rule on to vaiidity of
any statute or reguiadon. .

- . e m—— .

(¢) The bexri=y =Sewr 2otSes Se
Z4. LA and reoresentatives of the
private school childoen of e tzme and

place of the hearng
{Sec. 33eTh], 2 US.C, meh))
§ 29038 Hearing procwdures.

(a) At the bearing, a Tasscript is
taken. The S&A. LEA. and '
reprasentatives of the private school
children each mzy be rep=sexted by
legal counsel and each may submit oral
or writtan evidence and arguments at
the hearing.

(b) Within ten days afiar the hearizg,
the hesring officer indicazes thata

* decision will be issued an the basis of
the existing recard, or requests firtaer
informmation Som the SEA, LEA,
represeciatives of the pivate schcol
children, or Deparnent oificials
(Sec. S3&7h), 36 US.C. 2maNh))

§ 29838 Post hasring drocwcires.

(a) Withia 120 days afier the 2earing
record is coned. the'aeasing offices
{ssues a written decision an whether tap
proposed Dy-nass sbouid be
mplemented, The hearng 2Sicer sexds
copies of the dec:sion © e SEA LT
represestacivas of the private school
children and the Secetary, )

(b) The S=A. LEA, and
represesiatives of the private schoci
caildren eac: may sobmut wninen
cs=ements oz the decision lo te
Sezerary wathin thivty crys oo receint
of the hear=z aificer's cecision.

(¢} The Secteiary may adopt. reverse,
or modify the Searmg oricer's Secision.
(Sec. 388(h], 3 US.C Z382R))

1§ 29837-298.43  (Femervecd)
Other Due Pmcu, Procedures

§2958.41 General

Sections 298.41-238.57 contain rules
for the eonduc? of proceedings arising
under Chapter 2 regerding—

(a) The review of final audit
determinations:

{b} Witkholding hesrings: and

(e} Canse and desist proceedings.
(Sec. 582. 20 US.C, 2872 Sec. 431(a) of CRA,
2 US.C eooilak Sec, 432 of GEPA. D USC
1234 Sac. 454 of G5PA, 22 USL 1354)

§298.42 Juriscticdon,
Under Caapter 2, the Sducation
Apveal Soard kas jurisdicson to=
{a) Review Sxal aud!t determizmations:
{b) Condue: withhalding heasings: and
(c} Conduc: cease and desist
Froceeciags.
[Sec. $32, 3 US.C 22 Sec. 451{a) of G224
QD USE =o4lak Ser 422 of G2 D USC
104a: Sec. 484 of GEPAL X0 US.CL 1224e)

e mm v . e

§ 2504 Devdrmtionm,

For the pwsoses of §§ 298.41-258.87,
the {oilowing defizitions appiy:

“Appellant” means an SZA Hat
requestse—

(8) A review of the Sxal audit
determination: or

(b) A wittheiding heaming.

=Authorized Deparcnent official”
mesns—

(a) The Secvetary; or

(b) A person empioyed by the
Deparcnent who bas been designated i
‘act under the Seccetary's authority.

“Board™ Zeans the Sducation Appeal
Board of the Depar==ex=t. .

“Board Chairperson” means the Soar
member designated by the Secretary to
serve as admizistrative aSices of te
Board

“Cease and desist” means ‘o
discontizue a mrohibited gracnce of
initiate & recuired pracsize.

“Tizal audit determunanen” zeansa
wriiien zouce issued dy an auiscrsed
Daparmient officiai disailowing
expenditires mace 5y a recipient under
Chapter 2

“Heariag" means any review
procesdizg canductad oy tte Soard,

“Panel” mea=s an Zducatiss Azpeal
Soars Panel consisting of at least tome
Diembery of the Soard, desiznat y

. e 3card Charperson o sit in 2., sase

“Panei Czawpersca” meass e
fesson desigsated by the Soars
Chaupersen 2 serve a3 the presiding
offizer of a Panei .

“PAIr” Teanse

{a) The sezpiem: recuesung oF
appeanng at a heanng wder these
reguiatons:

(b)) The suthormized Depam=ent sici
who issued the Szal aucit dewssminazior
being apresied, the nouce of an inten:
to witkzold funds. or the czase ang
desist sampiawne or

{e) Any person. group. or agency that
Gles an acseptable application (o
interveze,

“Recipient” means the 2amed pazy ot
entity that mitiaily received Federal
fusds under Chapter

“Withhoiding™ means stopping
paymeszt of Federal funds unaer Chapter
2 to a recipient and stopping the
recipient's suthonty (o csarge costs
under Chagter 2 for the pemod of Nme
the recipient is in viclanem of 2
Teguitement.

[Sez. 352 20 US.C s30T Sec. 451(al te] of
CDA. 2 U.5.C wmifa), lel: Sex 422 37
CZPA. 29 LS.C, 1234a: Sec. 434 of C2P4. o2
US.C 24e)

§ 29844  Elgiblity for review,
Review uncer these reruiacer,
avaiabie 10 a reczpient of Chagter 2

e s mms -
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funds that receives a writieg notics f:mxn
an authorized Department official of—
(=) A final audit determination;
(b) An intent to withhold funds: or
{c) A cease and desist complaint.
(Sec. 582 20 U.S.C. 3872 Sec. 451(z) of GEPA.
20 U.S.CC. 1234(a): Sec. 452 of GEPA, 2 US.C.
1234a; Sec. 454 of GEPA, 20 US.C. mc)

§ 298.45 Written notice, ‘

(s) Written notice of a final audit
determination, (1) An authorized
Department official issues a written
notice of a final audit datermination to a

(ii) Citas the requirernent that is the
ba;u for the :lleged failure to comply;
an

(iii) Gives notice of a heann.g that is to
be held at least 30 calendar days after
the date the recipient receives the
written notice.

(3) The Secretary sends the written
notice to the recipient by cartified mail
with return receipt requestad.

{Sec. 332(a), 20 US.C. 3272(a); Sec. 451(a), (o)
of GEPA, 20 US.C. 1234(a}, (e} Sec. 452(a] of
GEPA, 20 US.C. 1234a(a); Sec. 454(a) of
GEPA. 20 US.C. 1234cfa))

recipient in connection with Chapter 2 -,

(2) In the written notice, the
authorized Department official—

{i) Lists the disallowed expenditures
made by the recipient:

(ii) Indicates the reasons for the fnal
sudit determination in sufficient detail
to allow the recipient to respond:

(iii) Cites the requirements that are
the basis for the alleged failure to
comply; and

(iv) Advises the recipient that it must
repay the disallowed expenditures to
the Depan:ment or, within 30 calendar
days of its receipt of the written notice,
request a review by the Board.

(3} The authonzed Department official
sends the written notice to the recipient
by certified mail with return receipt
requested.

withhold funas. (1) An authom:ed
Department official issues a written
notice to a recipient under Chapter 2 of
an intent to withhold funds. |

(2) In the written notice, the
authorized Department gfical—

(i) Indicates the reascns why the
recipient failed to comply substantially
with a requirement that applies to the
funds;

(ii) Cites the requirement that is the
ba;ia for the alleged failure to comply;
an

(iii) Advises the recipient that it may,
within 30 calendar days of its receipt of
the written notice, request a hearing
before the Board.

{3) The authorized Department official
sends the written notice to the recipient’
by certified mail with return receipt
requested,

(c) Written notice of a caase and
desist compiaint. (1) The Secratary
issues a written notice of a cease and
desist complaint to a recipieat under
Chapter 2. The cease and desist
proceeding may be used as an
alternative to a withholding hearing,

(2) In the written notice, the
Secretary——

(i) Indicates the reason why the
recipient failed to comply substantially
fvzlnth a requirement that applies to the

ds:

" GIPA, 20 US.C. 12Ma(b)

§290.48 Fling an application for review of
@ final sudit determinstion or a withrhoiding

hearing. !

{a) An appellant seeking review of a
final audit determination ora
withholding heering shall file & written
application with the Beard Chairperson
no later than 30 calendar days after the
date it receives written notice.

(b} In the application, the appellant
shall attach a copy of the written notica
and shall, to the satisfaction of t.he
Board Chairperson—*

(3] Idexntify the issues and facts ln
dispute; and

(2] State the eppellant's position,
together with the pertinant {acts and

" reascns supporting that position,

(Sec. 582(a), 23 US.C. 3872{a); Sec. &51(3] {e)
of GEPA, 20 U.S.C. 1=34(a), (e} Sex 45200) of

§ 293.47 Roviow of the written notice:,

(a) The Board Chairperson reviews
the written notica of the final audit
determination or the intent to withhold
funds after an application Is received
under §298.48 to ensure that the written

‘notice meets the applicable

requirements in § 298,45 .

(b} If the Board Chairperson decides
that the written notice does not meet the
applicable requirements in § 288.45, the
Board Chairperson— .

(1) Retuxm the determination to the
official who issued it so that the*
detemnnaﬁon may be properly
modified; and

(2) Notifies the recipient of that
decision. '

(c) If the official makes the - -
appropriate modifications and the
recipient wishes to pursue its appeal to
the Board, the recipient shall amend jts-
applicdtion within 39 calendar days of
the date it recejves the modification.
{Sec. 582(a), 20 US.C. 3872{a}); Sec. 451(a), ()
of GEPA, 20 U.S.C. 1234(a), (e); Sec. 452(b) of
GEPA, 20 US.C 1234a(b))

§ 296.48 Acseptance of the sppiication.
If the appellant files an application
that meets the requirements of § 288.48,

the Board Chairpersone—

-11 =

{a) Issues. within 45 days of receiving
the application. a notice of the
acceptance of the application to the
appellant and the authorized
Department oficial who iasued the
written notice;

{b) Publishes & notice of acceptance of
the application in the Faderal Register
prior to the scheduling of initial
proceedings;

. {c) Refers t.he appealtoa Pmel.

" {d) Asranges for the u:heduhng of
{hitial proceedings: an

(e) Porwards to the Panel and parties
an initial hearing record that inciudes—

(1) The written notice;

. (2) The appellant’s application: and

(3) Other relevant documents, such as
audit reparts.
(Sec. 532{a), 20 US.C. 3872(a); Sec. 451(a), (e}
of GEPA, 20 US.C 1234(a), (¢): Sec. 45.(b) of
GEPA, 20 US.C 1=34a(b))

§ 23349 Rejoction cf the appiication.

{a) If the Board Chairperson
determines that an application does not
satisfy the requirements of § 298.46, the

* Board Chairperson, within 45 days of

receiving the appiication, returns
application to the appellant, together
with the reasons for the rejection. by

- certified mai! with retura receipt

requestec.
{b) The appellant hac 20 calendar

days-efter the date it receives the nctice

of rejection to file an ac.eptaole
application.

(¢} If an application is re;ected twice,
the Department may take appropriate
edministrative action tom—

(1) Collect the expenditure disallowed
in the final audit determircation; or

(2) withhold funds,

{Sec. 582(a), 20 U.S.C. 3872(a); Sec. 451(2), (e)
of GEPA. 20 US.C 1234{a), (e); Sec. 452(b) of
GEPA, 20 US.C, 1=34a (b))

§298.50 Intervention.

‘(a) A person, group, or agency with an
intsrest in and having relevant
information about a case before the
Board may file with ti:= Bo
Chairperson an application to intervene,

(b} The lpplican‘on to intervene shall

COntRif=—

{1) A statement of the apphnant’
interest and

{2) A summary of the relevant
information.

(c)(1) I the application is filed before
a case is assigned to a Panel, the Board
Chairperson decides whether approval
of the application to intervene will aid
the Panel in its disposition of the case.

(2) If the application is filed after the
Board Chairperson has assigned the
case to a Panel, the Pane] decides
aihether approval of the application to
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{a) Pracsce azd px-aced.u': before the
Board in & proceecing for review of a
E=al audit deter=inagon or a cease aad
desist corplaint are governed by the
rules in Subpart E of 34 R Pant 78

(b) Praczdcs and pnce:..x.-e before the
Board in & withholdizg Searing are
govmed by the proceduses iz the
,lr-—vmc-zgvg 5—-.-0- urp A= 5 US s.C
554 and £33
(See. 55a). 20 US.C 2572 a) Sec 4S1{e} of
GEPA, 2D US.C 1234(e))

§ 29852 The Paowal’s decimon.

(a) Tae Pa.nel issues a decizion. based
oz tte record 2s a witcie. in an-appeai
&om a Snal audit determinasion, or 3oz
4 zotce of an ixtext to witkhoid Amds,
witkiz 320 days adter receipt of the
pardies’ Szal subzissicas, uniess the
Board Chairpesson. for gocd zause
shown. grants the Pacei an ex:izzsion of
this deaclize.

{b] The Board Ciairperson supmits
the Panei's decision to the Seceeary azd
sezcs a cavy to esch party by sermSed
2ail with requsn recerpt requested.

(Sec. 582(a), 30 US.C. 3872(a): Sec. 4S1(a). (8}
of GEPA. 20 US.C 1234(a). (s}; Sec. (_?.(d) of
GZPA. 20 US.C, 1234a(d))

§350.53 Couportunity to comment on the
Panei's decusion.

() Inftic! comments and
recommendations. Each pasty has the
oppermaity 5 fle comments and
recommendartions on the Panel's
decision in § 298.52 with the Soard

er3on within 18 calendar days of
the date the party receives the Pa.nal‘
decizion.

(b) Aesponsive commenis end .
recsmmencazions. The Soard
Chgirserson sends a copy of a pazty's
Izitial comments and nr...xr.:z:dxnnm
to each of the other pardes by seruSed

mail with reruma eceipt rzquested Zack.

party zay Sle responsive eomments and
recammendatcens with the Board -
Cheirperson witkia v uyl ax’ the date
the party receives the imitai commenty
and recommendancos.

aside tBe Panel's decaion within the 20
ct:;'ys. the Secutary issties a decisicn -
{omm

(1) Inciudes & state=est of the reascns
for this aczion: and

(2) Becomes the Secrwiary’s S=mal
cdecsion &0 calendar days after it is
ssued

(€} In proceedings i=volvizg o= appeal
from a B=zal qudit determination or an
intext to withioeid fusmds, o the extent
{ensible. but consistent with the

.Secretary’s obligaticn o enforze

compliasce W‘l?h Chapter & the
Secewary defers to a State's
intermremadon-of e st tery
requirements under Chapter 2

(d) The Board Caairrerscn sends a°
copy of the Secretary's Szal decisica
end statemest of Srescny. or & ZoTse
that the Pazel's decsion has beszme the

" Seceuary's £aal de=sicn. to the 3..:1:.\

and to esch party.

(e) The fnal det:sxa: of the Se':.-::x:"
is the Sxal dexisicn of the Deplr:.e....
{Sec. 32(a) D US.C 232k Sec. (51 (a), (6]
of GZPA. B US.L 1234 (a), (a); Sec &L.(n) of

GCRA. D USL 134a(d))

§.2938.58 Canse and desist hearng.

(a) Right 20 appecr ot the cecse and
desist Aeering. The recipient hay the
aghztonppur at the cazse and desist

mwniauhddbexmt?nnd
the Board oni ths date specifed in e

complaint. .

(b ) Opporamity to show couse. At ha
hearicg, the recipient may present
resscns wiy & csase and desist order
sbounld net be issned by the Board based
on the vioiation of law stated in the
(Sec. 451 (a), (o)d@ﬁ.zl.’_i:.'.:%fﬂ.
(e} See. 434(b) of G=PA. D USL ::Aq:])

§ 29a.58 Ca.-a!dc-:muonﬂ
) oroer,

(n)m:ﬂar:hz.nr.:g. the Pazel
decides that the recmiext has viciateda
legal requirement £ stated = tha
mpumt&n?:nn—

{ntervens will aid the Panel in its {e] The Board Q&L—,aescn forwards {1) Makes a written report statsg il
disposition &f tae case. the partdes’ initial a=d respozsive , Sndings of facs and

(d) The Board Chairpersca nauﬁes the comments on the Panel's decision to the {2) Issuas a canse and desist orcer.
ltp:ll:ant uzidini to i.mm:lu and the Secsary. | . | (b) The Board Qm_”_“n sends the
e P o the aeieaton ¢ S2a). 23 US.C T e See 4S2(al, (0) rt and order to the secpiest by
dmpproval of e applicaion s . 7 CePA B A Smaten (OF See e Tma.d mail with rere= zfmps
intervens. G=PA. 20 US.C 1334a(d)) requested.

(e) If an application to hmc is . .
.ppmed. the intervenor becomas & §296.54 The Sacretary's éscision. (c) The crdcr bmnes =3l 80
party to the procssdings. {a) The Panal’s decsion (o § 20882 calendar days afier the date the orler is

(f) If an application to intarvens is becomses the fnal decisicn of the recaived by the recipiest
disapprovad, the applicant may submit  Seccutary 80 calendar days after the {d) The Secetary does 20t review tke
to the Board Chairperson ao amended . date the recipient receives the Pazel's crder issued by the Board undes this
appiication to intervese. decision unless the Secvetary, forgood  secson .
(Sec. 5(a). (o] of CZPA. DUSL 24(al (o) cREI® sBowm, Zodiles of sets aside B8 (5ec. 451 (a) (o) of CZPA. B USC 154 a.

}) L) o -y

§298.51 Practice sad procecure, (b) I the Secketary modifies or sets {ok Sec. 434 (ck (d) of CEPA. D US.L 14

(eh (@)

§ 857 Errforcementt of a caare and
cenist orcer,

(a] f the Panel issues a ca1se a=d
desist seport acd erder, he recpient
soall take immediate steps 0 ca=zly
with the order.

(5] I aer a resscrabie pesicd =f
time, the Seceiary detesmnines that tha
recpiext Sas 2ot cozglied with ke
caase and desist order, (32 Secrerary
DAy—

(1) Withaold fe=ds payabie o the 4
1:;1::: uzdes Chepier 3 wilhore asy
fomiber procaedings Deicre he ! Iz

(2) Cerzify the facy of the mamer o
the Attorney Gezenl lor smisroemen:
thrgush approrTiate pr:eed‘_-_;s
(Sec. 431 (ak (0} &7 QZPA. 2 USZ 2==4 (2},
{02 Sec &SHie) of G:n. ::Ac\el}
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DSPASTHENT OF ESUCATION
4 CFA P T4 ‘

L

mwm: o
Au::.‘tﬂoqdmma .. =
mbepmmdmnaﬂu_:.'

.mnndrquhdm

SIMMARY: The Secntary of Edncation
amends the Edneation Deparmment
Guaneral Administrative Reguiations
(EDGAR). These amended reguiations
tmplement a revisicn by the OSice of
Manage=ent and %:gct {OM3) of the
audit requiremecta {or governmental
recipients of Fedimai gracts azd
ubgrants—Attacizent P to OM3
ClrcahrNo A-102
EMFECTIVE DATE These reguhnax:.- are
efective July 20, 3582
POR PURTHER INRORMATION CONTAST:
Willis Price, Acszg Dizecior, Folicy
Divisicn, Assistance Macsgement a=d
Proczremen: Serrices, U.S, Deparmment
of Educaton 400 Maryland Amue.
SW. (Roem 5082, ROB-3) Washingten,
D.C =02, Telephone (200) 25120,
SUPPLEMENTAXY INFORMATON On
Ocinber 22, 2573, CME revised i3 accit
requiremeats for States, lecal
goveraments, and [ndian mbal
govemmments :-.-cnvmg Federal graniy
and subsrazie. The reouirements .
formerly lppea.r-d in ARactme=t G,
paragapd 2(k) of OM3 Cirsular Ne, A=
102 The ragzireme=ts agw are Jocated
in a pew Attacimesis P, :nbl!.med e
Ociober 2, 15773 in 44 TR 80953
OMB previcusiy 2ad :.-::.thad the
proposed revisicns of the audit
fequirements (o interest groups
fepresenting State, local and Indun
governments: to Federal agencies;
and {0 proiessional associations. OMB
also published the proposed revisions in
thn Federal Register (44 FR 40824, July

197%).
'n:. most ngm_:a.nt charges in the
andit requrirements aree—
1. OMB has ciarified its intent that
audits be conducied on an organizaticn.

wide basis rather than g grant-by-grazt

basis.
2 As part of the crgazization-wide
sudit concept the saw requirements

+ prokibit any Pederal progasm Se=m

monng-mg-xm speciic andit -
gomhg‘ﬂnn mm tbcy are Apcruved Ty

8. To ingure &m andits 2w naz*mu
to ail Federal granting agencies, thg neve
requirements sstablish acognizen:
agency yyniam {or Fedemal renew &
aucits.

w
[]

A The 2ew saquivesents coziaing 3
mar dewil, the sreacibed coverage of
ndumdq:mm:ammwe:-d.
These regulaticns irmplementing
:&lam&ﬂtnc:al;:.&-mwm

y to all programs of the Depar==es
mtwnmnmmmﬁa e
pertcuiar prograc specid ¥ Frovices
otherwise.

o&-wm

These amendments merely repest
Goverzment-widepolicies established
by OMB after notics and public
,comment. Therefors, (n acsardance with
"5 US.C 533(b), the Secetary 2=ds that
it Is unnecessary to take additicnal
puslic commen: Sefere adopting hese
policies lor the Deparmmext of
Educatozn,

Ciadon of Lega] Authority

A ctaton of statutory or othes legal
autkority ls pisced in sarescheses on s
line {oilowisg eack supstanzve
yrovisicz of these S=a] megrladcns,

List of Subjeczy &5 24 CFR Part 74

Ad=imygtratve pracics and

procedzre. Grast m:—-en.caﬁcn.

Grants adminiscugon,
Datec; July 14 =
(Cimeg of Federai Domests Assista=ze Ne,
is 3¢t appicasie)
T 3el,
Soc-:z:-ycr Suscfon,
The Secstary amendy Pen ™4 of Tile
3 of the Coce of Tederal Raguiasor. as
fnﬂown:

PART 74==ADMINISTRATION CF
GRANTS .

% The Tadle of Contests is amenzed
by revising Suupu- Htoread as

foilows:
[ L ] [ ] .9

Suhoart He=GStandecds for Grartee and
Suograntse Fnancial darageme tt Systams

Poancal
'uz Neo-Federai ancitsmaSiate and local
gover=menss and hdian =bal
» gover=wnty,
[ ]

¢ e * .,

2 Secdem 7whrz~n‘sed.:a ™=ad as
fellows: -

§ 7450 Seope 9 mOert.

(2) This mbpart containg standarss
{orSoancai Dasagesent Systes azd
son-Federal andits of recments,

(b} Awu.r-..i...g pardes 2y 2ot P
on racpient additicoal S=ancial
Tasagement stancards or requiremienty

concemmmg aca-reders] audity, Tha
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awarding parties may, however, prov-lda
recipients with suggestions and
assistance on these subjacts.
{20 US.C.3474) . .

3. Section 74.81 is amended by
reviaing the title and by addicg a new
first sentsnce to paragraph (h)(1) to read
as follows: R
§7481 Finencial v standards,
* [ ] L J * e

(b} Audit—{1) General, This -
paragraph applies to each recipient that
is not a “recipient organization”; as
defined in § 74.82(b). * * *
[ ) * [ ] ° .

4. A new § 74.82 is added to Subpart
H to read as follows;

§74£2 Non-Federal sudits—Sitata end
loc2! governmernts and indlan o
govemmants,

(a) Purpose. (1) This section
establishes audit requirements for Stats
and local governments and Indian tribal
governments that receive Federal
assistance. It provides for indeperndent
audits of financial operations, including
compliance with certain provisions of
Federal law and regulation. The
requirements are established to ensure -
that audits are made on an organization-
wide basis, rather than on a grant-by-
grant basis.

(2) Except where specifically required
by law, no additional requirements for
andit will be imposed uniess approved
by the OSice of Mansgement and
Budget. .

{b) Definitions. For the purposes of
this secton=— .

“Cognizant agency”™ means ED {f ED
has been assigned audit responsibility
for a particular recipient organization by
the Office of Management and Budget.

“Recipient organization” means a
State department, a local government,
an Indian tribal government, or a
subdivision of those entities, that
recejves Federal assistance. It does not
include State and local institutions of
higher education or hospitals. °

{¢) Procedures for obtaining Non-
FPedero! audits. Stata and local * '
governments and Indiarn tribal
governments shall use their own
procedures to arrange for independent
audits, and to prescribe the scope of

L4

audits. However, the audits must comply

with the requirements in this secticn.
Where coatracts are awarded for audit
services, the contracts must include a
reference to this section (34 CFR 74.82).

(d) Federal qudits. This section does
not limit the authority of Federal
agencies to make audits of recipient
organizations. However, if independent
audits arranged for by recipients maet
the requirements in this section. all

Federal sgencies roust vely on fhem, and
any additional wodit work mast boild

" npon the work already done.

(e) Audits must be made in
accordance with the Comptroller
%neﬂ.l'l Sﬁlndard for Audit of .

vernmental Organizations, Programs,
Activities and Functions, The General
Accomnting Office’s Guidelines for .
Financial and Compliance Audits of .
Federolly Assisted Programs and

* successor publications, any compliance

supplements approved by OME, and
generally accepted auditing standards
established by the American Institute of
Certified Public Accountants,

{f) Audits must includs, at a minimom,
an examination of the systems of
internal control systesus established to
engure compliance with laws and
regulations affecting the expenditure of
Federal funds, financial transactions

" and accounts, and Snancial statements

and reports of-recipient organizations. .
These examinations are to deterniine
\wwhether— '

{1) There is effective control over and
proper accounting for revenues,
expendituses, assets, and liabilities; .

(2) The financizl statements are
present=d fairly in accordance with
generally accepted accounting
principles: . :

{3) The Fedéral £nancial reporis
{Inciuding Finansial Status Reports,
Cash Reports, and claims for advances
and refmbursements) contain accursta
and reliable financial data, and are
presented in accordance with the terms
of applicable agreements, and in

-cc;ordx}nce with Subpart I of this parts
&N, .o
{4) Federal funds are being expended
in accordance with the terms of
applicable agresments and these
provisions of Federal law or tions
that could have a material effect on the
financial statements or on the awards
tested,

(g)(1) In arder to accamplish the
purposes set forth above, a '
representative number of charges to °
Federal awards must be tested.

‘_(-2.) The test must be representative

o
() The universe of Federal awards
received; and ' .
{11} All costs categories that materially
afizct the award. -~
(3) The test is to determine whether
S .
(1) Ars necessary and ressonable for
the proper adminisiration of the

program;
(i) Conform to any limitations or

* exclusions in the award;

(1) Wera given consistent a
treatment and applied wmiformiy to both

- 14 =

foderally assisted end other activities of
the recipients;

{iv} Were net of applicable credits;

(v} Did not include costs properly
chargeable to other federally assisted

programs;

(vi) Were properly recorded (i.e.
correct amount, date) and supported by
source documentation:

{vil) Were approved in advance, if
subject to prior approval in accordance
with Appendix C to this part; .

{viil) Were incurred in accordance
with compatitive purchasing procedures
if covared by Subpart P of this part and

(ix) Were allocated equitably to
benefiting activities, including non-
Federn] activities.

{(h) Audits nsually will be made
ancually, but not less frequently than
svery two years.

(i) If the auditor becomes aware of
frregularities in the recipient
organization, the auditor must promptly
notify the cognizant agency and
recipient management oifizials above
the |evel of involvement. Irregularities

‘include such matters as conflics of

interest, faisification of records Gr
reports, and misappropriaticn of fungds
or other assets. . ¢

{) The zudit report must include—

(1) Financial statements, incinding
footnotes, of the recipient crzanization;

{2) The anditors' cormments on the
fnancial statements which should——

{1} Ideaty the statements examined, .
and the period covered;

+ (i) Identify the various programs
under which the organization received
Federal funds, and the amount of the
awards received:

(i) State that the audit was done in
accordance with the standards in
paragraph (e) of this section; end

(iv) Express an opinion as to whether
the financial statements are fairly
presented in accordance with genersally
accepted accounting principles. If an

.unqualified opinion cannot be

expressed, the nature of the
qualification should be stated:

{8) The auditors' comments on
compliance and internal control,
Jncludingees
(f) Comments oo weaknesses in and
poncompliance with the systems of
internal control, separately identifying
material weaknesses:

(i) The nature and impact of any
noted instances of noncompliance with
the terms of agreements and those
provisions of Federal law or regulations
that could have a material effect on the
financial statements and reports: and

(3} An expressicn of positive
assurance with respect to compliznce
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with requirements for tested item=s, and
negatve assurasce [or =iested itema,

{4) Comments g3 the acsuracy and
compinteness of Snancial repora and
claims for advances or reimbursement
to Federa] agencies: and

(5) Comments o corrective action
takes or piazsed by the recizieat

(k) Work papers and r:?om must be
retained for ¢ minimum of three years
from the date of the audit repor: unless
tha auditor is potified in writing by the
cognizant agency of the need to extend
the retession period. The sudit
workpapers uu& be mads available
Tpon requast to the cognizant agency or
its designees and the General
Accouanng Office or its designess.

{1} A copy of each recipieat's andit
repor that affecs federally assisted
programs must be provided o the
cagmizant agency. “

(m) Recpiests shall require
sutrecipients that are State azd local
goverzmezts or [ndian Tibal -~
goveraments o adopt the requiremests
in paragrapis (a) thvough (k) of this
secson. Tae recpiest soall exsure that it
receives he subrecipies’ audit reporis.

(n) Seail susisess caocerss and

ess canceras owned and coneolled
by socially and ecoacmically
disadvantaged indivicuals sust have
the max=um pracscadie cppormumuty 0
pardicpate i the perizrmasce of
esnracty awasdes with Federal Sn=ds,
Graztees of Tederal funds shail take the
foilowing aSs=xgve aczon o fusser
this 3oRi== i

(1) Assure *hat semail sudit Emms and
xudit Erms owned aod soooviled by
saciaily and eczaomizaily .
disadvanuged individuais as deSned in
Pub. L 85-307 are used @0 the Suilest
exient pracucabie:

(2) Make izformation on farthesming
eppormaities available, and arrange
tizme frames for the audit sc'as to
encourage and faciitate parscpation by
small or disedvantaged audit Srms:

(3) Consider in the concrac: process
whether Srmg competing for larger
augits ntend 9 succsnmract with mmall
or disadvantaged Sr=x:

(4} Eacourage contraczag with small
«r disadvantaged audit Srms which
bave aditionally audited government
progamy, and in cases where this is zot
possible. aasure that these Sv=s ave
givea ceunderaton for audit
subconTycsing opporichities:

(3] Zscsurage cocTacteg with
comsorzis of amail or disadventaged
augit =3 a3 deacmibed i paragrapa
(m)(1) if a ccnzace is o iavge lor an
fndividual ozail or disadvancaged andit
&= and - .

(8) Use the services anc assistanca. a9
arErernate, of Ge Small Sunness

Adminigtution exd the Minosty .
Buriness Deveiopment Age=cy of the
Deparment of Commerce in the
sciicitation and stilization of small or
disadvantaged andit Soms,

(BUAL a4) .
2 Dag, £5-108013 Phud F=20-i S0t @i}
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