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Preface

From relatively small beginnings approximately fifteen years ago, the
dispute resolution field has grown remarkably. The field includes diverse
mechanisms for the settlement of disputes outside of the courtroom through
such techniques as mediation, arbitration, fact-finding, and conciliation.1
The major emphasis of the mediation and arbitration programs developed
through much of the 1970s was upon the settlement of civil and criminal
matters arising out of everyday life. Disputes between landlords and tenants,
conflicts between neighbors, complaints regarding harassment and assaults
were the main focus of such community dispute resolution programs.2 These
programs have continued to proliferate.

In recent years the field has expanded dramatically into virtually every
area of conflict in society. Innovative programs are seeking to settle major
public disputes, such as environmental problems; others are mediating the
development of governmental regulations.® Major civil litigation is being pro-
cessed using new techniques, including mini-trials and summary jury trials,
which provide highly simplified approaches to resolving civil controversies.4
In addition, the mediation and arbitration of disputes in such specialized areas
as divorce, housing, consumer matters, and the like has grown rapidly across
the nation.5 Diverse forms of alternative dispute resolution are being taught
in American law schools; national organizations such as the National Institute
for Dispute Resolution, the American Bar Association, and the Center for
Public Resources are providing guidance and support for the field, and
numerous private sector dispute resolving organizations have emerged.

This report focuses upon one sector of the dispute resolution field —
those dispute resolution programs that handle diverse caseloads of relatively
minor civil and criminal matters, Such programs go by a wide variety of
names, including citizen dispute settlement center, neighborhood justice
center, and community mediation center. For the purposes of this report,
such programs will be referred to as “community dispute resolution pro-
grams.” These include all programs that mediate or arbitrate minor civil and
criminal cases, either in collaboration with the court or independent of it.
A more detailed definition of such programs is presented in Chapter 1.

These programs were the vanguard of the current dispute resolution
movement. Judge Earl Johnson noted the catalytic role of such programs
by stating, “It is somewhat ironic that ‘small’ claims and what many deem
‘simple’ disputes—rather than large cases or complex controversies —havr
compelled a rethinking of the prevailing model of dispute resolution.”® This
rethinking has helped to illuminate the widely varying assumptions held
regarding the appropriate role of the justice system in American society.
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Community dispute resolution programs have been established across
the nation, and projects are currently in operation in over 180 cities. Some
are sponsored by justice system agencies (the courts, prosecutor, and police);
others by city and county agencies; and still others by a panoply of private
organizations (churches, bar associations, the YMCA). Their aims differ con-
siderably, stressing varying combinations of increased access to justice, greater
efficiency in case processing, an improved process for long-term dispute set-
tlement, and community assistance and improvement.

Aims of This Study

This report updates an earlier study published by the National Institute
of Justice in 1977. The previous study, titled Neighborhood Justice Centers:
An Analysis of Potential Models reviewed a sample of community dispute
resolution programs which spanned the range of major project characteristics
(e.g., resolution techniques, referral sources, organizational affiliations, and
mediation staff characteristics) to provide a basis for policy recommenda-
tions to the Department of Justice regarding Neighborhood Justice Center
experimentation. At the time of the previous study, only approximately one
dozen community dispute resolution programs existed within the United
States, and most of them had only recently begun operation.

In the intervening years since the earlier report, programs have been
established nationwide. Numerous studies have been published assessing
dispute processing innovations. Major examples include the National Institute
of Justice’s evaluation of three experimental Neighborhood Justice Centers
established in Atlanta, Kansas City, and Los Angeles, a Vera Institute of
Justice study of a Brooklyn dispute settlement program, a National Science
Foundation funded investigation of small claims mediation in Maine, a
Florida Supreme Court supported study of five mediation programs in
Florida, and major research on dispute resolution programs in New York
state and Massachusetts. Many additional studies have been recently published
or are in progress.

The central goals of this study were:

® to summarize the national developments in community dispute
resolution during recent years and chronicle the growth of
programs;

¢ to examine the substantial differences in program philosophies,
goals, and techniques that have emerged;

e to assess variations in program structure and intake and their
implications for program operation;




* to investigate the complex issues involved in considering the
quality of justice rendered by dispute resolution programs and
to present empirical evidence regarding the quality of justice:

¢ to examine the costs and efficiency of community dispute
resclution programs; and

* to consider their impact on access to justice.

Each of the above issues is addressed in a separate chapter. A great
many goals were asserted for projects in the middle to late 1970s. This report
seeks to sort out the degree to which varying goals were met in light of
available empirical data. Emerging controversies in the field are also noted
and examined in light of available evidence.

The report is designed to be used by program administrators and per-
sonnel who are interested in current developments in the field and possible
strategies for improving program operation. The document is also intended
to be useful for policymakers in legislatures and the court system. The ma-
jor policy questions regarding the quality of justice, costs, and access to justice
are discussed, and relevant data bearing on them are presented. Such infor-
mation can be helpful in designing programs and deciding upon appropriate
funding sources for them. While the focus of this report is upon community
dispute resolution programs, many of the policy issues are generic and clearly
relevant to many types of experimental alternative dispute resolution pro-
grams. Persons planning other types of dispute resolution mechanisms may
benefit from learning about the experience of the community dispute resolu-
tion programs, particularly since such programs have been in operation longer
than most dispute resolution innovations and have been more intensively
studied empirically than mest other mechanisms.

Needless to say, despite the fact that almost a decade of experience
has accumulated since the earlier report on community dispute resolution,
much remains to be known about these mechanisms and their role in socie-
ty. Major unanswered questions include:

¢ Why have the caseloads of many programs remained relative-
ly low, despite the rapid proliferation of programs? One
observer has suggested that this field suffers from the paradox-
ical combination of extremely high need for the service and
relatively low demand.

¢ Do programs have any adverse impacts upon the justice
system’s overall capacity to reform the courts by reducing
pressure on some inadequate feature of our courts?
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¢ Do programs serve to co-opt the powerless and weaken the
force of consumer protection legislation, landlord tenant laws,
and related statutes by moving cases outside the courts and
beyond the reach of such laws?

These issues and numerous additional ones deserve considerable atten-
tion as dispute resolution programs proliferate and become institutionalized
into our justice system.

Techniques Used in Conducting the Study

In addition to a review of relevant literature, this report is based upon
a variety of sources of information, including:

(1) A telephone survey of twenty-nine dispute settlement projects. The
programs were selected to represent the range of characteristics currently ex-
isting among projects on such dirnensions as sponsorship, referral scurces,
dispute settlement techniques, hearing officer characteristics, and the like.?
Programs were selected to provide roughly equal groupings of projects
operated by justice system agencies and related governmental organizations
(justice system-based programs), programs operated by non-profit community
agencies that seek referrals of cases directly from the community, rather than
from the justice system (community-based programs), and programs shar-
ing characteristics of the two preceding types, typically being sponsored cut-
side of the justice-system, but receiving the bulk of their referrals from the
police, prosecutors, and courts (composite programs).

(2) Site visits to a variety of dispute resolntion programs. Prcjects visited
included those in Atlanta, Boston, Chapel Hill (N.C.), Chicago, Columbus
(Chio), Coram/Suffolk County (New York), Denver, Detroit, Des Moines,
Honolulu, Houston, Kansas City, Los Angeles, Madison (Wisconsin), Miami,
New York, Rochester, San Francisco, San Jose, and Washington, D.C. In
addition, research on mediation programs was conducted in Norway and
Alaska in 1980, and in Japan and the People’s Republic of China in 1980
and 1984.

(3) Computer Analysis of the American Bar Association’s 1985 Direc-
tory of Programs. The American Bar Association’s Special Committee on
Dispute Resolution provided the research project with copies of profiles of
328 dispute resolution programs. The profiles will appear in the A.B.A.’s
1985 Dispute Resolution Program Directory. The following information was
coded from the profiles and entered into a computer database: 1) program
start-up date, 2) annual budget, 3) funding source, 4) annual scheduled
caseload, 5) annual number of mediation hearings, 6) program referral
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sources, 7) number of staff members, and 8) number of mediators. The in-
formation has been analyzed, and summaries of major findings are presented
in the text and in tables and graphics in this report. The assistance of Larry
Ray, the staff director of the Special Committee, and his colleagues is great-
ly appreciated.

(4) Observation of Congressional processing of the 1980 Dispute Resolu-
tion Act. Subcommittee mark-up sessions were attended, meetings were held
with Senate and House Judiciary Committee staff and the author testified
at hearings of the Senate Judiciary Committee and House Judiciary and Com-
merce subcommittees in regard to the Dispute Resolution Act. Justice Depart-
ment meetings to plan for implementation of the Act were also attended.

Organization of This Report

This report is divided into two sections; Section 1 presents a descrip-
tive account of community dispute resolution programs — their philosophies,
settlement techniques and structures; Section 2 assesses the impact of the pro-
grams on major goals, inculding the quality of justice, case processing effi-
ciency, and access to justice.

Section 1 is comprised of the first four chapters of this report. Chapter
One provides an overview of community dispute resolution innovations in
the United States. The origins of nonjudicial dispute processing projects are
briefly reviewed, and the current extent of program development is discuss-
ed. The broad range of specialized dispute settlement projects that have evolv-
ed is briefly described. The chapter also briefly summarizes major
controversies in the field and presents an assessment of dispute settlement
program achievements.

Chapters Two, Three, and Four provide a discussion of variations in
project goals, philosophies, processes for settling disputes, structure and
organization, intake procedures, and caseloads. The findings of the telephone
survey of twenty-nine programs are discussed in these chapters to indicate
the variations among justice system-based, composite, and community-based
programs on major dimensions.

The final three chapters of the report form Section Ii. Chapters Five
through Seven assess, in turn, the quality of justice provided by programs,
project impacts on case processing efficiency and costs, and impacts on ac-
cess to justice. In each chapter data from evaluations and related studies are
presented to assess the degree to which programs have achieved the goals
asserted for them by program planners.
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Section I

Community Dispute Resolution

Program Development and Operation

The four chapters in Section I of this report describe the great varia-
tions in community dispute resolution program aims and techniques. Chapter
1 presents a brief history of the development of such programs, describes
their growth across the United States during recent years, and discusses con-
troversies regarding the programs and evidence regarding their achievements.
Chapter 2 discusses the aims and characteristics of the three basic types of
programs that have evolved: justice-system based, community-based, and
composite programs. The third chapter presents an overview of the strategies
used by programs to resolve disputes including conciliation, mediation, and
arbitration. And Chapter 4 reviews program structures, intake procedures,
and caseloads. The four chapters set the stage for the analyses in Section
I1 of the quality of justice provided by programs, and program impacts on
case processing efficiency, costs, and access to justice.



ONE

Community Dispute Resolution:

An Overview

The basic concern underlying the development of community dispute
resolution mechanisms is very simple: there must be a better way than routine
court processing for handling many disputes among citizens. The simplicity
of the field ends there. The types of dispute resolution mechanisms that have
evolved vary greatly.? The motives for establishing them are similarly diverse,
and the debates regarding the potential value or harm of such programs have
been lively and complex.2 This chapter seeks to explain how such an osten-
sibly simple notion could generate such complexity and result in substantial
variations in theory and practice. The basic terrain of the field is summa-
rized here, and subsequent chapters assess what we know, what we do not
know, and what we need most to know in the future.

Community Dispute Resolution Programs: What Are They?

The boundaries of any innovative field are often difficult to define.
As one researcher noted, efforts at definition serve as the “Bermuda Triangle”
of many conferences. The discussion disappears into the abyss and never
resurfaces to deal with substantive issues. The discussion of definitional matter
will be kept brief here in an effort to avoid that fate. For the purposes of
this report, “community dispute resolution programs” will be considered to
include all those programs that:

An Overview 3




s process a range of “minor” civil and criminal matters,

¢ through nonjudicial techniques (including primarily mediation
and arbitration), and

¢ thereby provide an alternative to routine court processing.

The disputes handled by such programs tend to include civil matters
within the local courts’ “small claims” case range (e.g., often under $1,500)
and misdemeanor criminal cases. Cases frequently involve everyday disputes
between consumers and merchants, neighbors, spouses, landlords and tenants,
and the like. The use of the term “minor” to describe the disputes is not in-
tended, in any way, to disparage their importance to the disputants; such
conflicts can clearly be major events in the daily lives of disputants. However,
the term does distinguish the cases from major civil litigation and from
felonies.

Community dispute resolution programs have a wide variety of local
titles, including, “citizen dispute settlement center,” “community mediation
center,” “night prosecutor program,” “community board program,” “urban
court project,” and others. Such programs are perhaps the most numerous
single type of alternative dispute resolution program in the United States.
The American Bar Association’s 1985 Dispute Resolution Program Direc-
tory provides profiles of 182 such programs nationwide, Numerous addi-
tional specialized dispute resolution programs focus upon narrow classes of
disputes, including consumer, family, housing, and other matters. Such pro-
grams are excluded here from the definition of “community dispute resolu-
tions program,” but the issues discussed in this report have considerable
relevance for them.

Many of the “community dispute resolution programs” began with a
primary emphasis upon criminal cases and then later added civil matters from
the local small claims court and other sources. Some still receive their major
referrals from the criminal justice system, but inevitably deal with the “civil”
component of such offenses (such as assauit) for the purposes of their dispute
resolution hearings. In a sense they convert the criminal matters to civil ones
by treating the cases as matters for discussion between the individual
disputants and not for processing between the state and the defendant,

The definition of “community dispute resolution programs” intention-
ally does not restrict the programs to specific forms of sponsorship, types
of dispute resolution processes, types of hearing officers, referral sources,
or even aims. All of these vary considerably across programs.
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Why Have Programs Been Developed?

The earliest community dispute resolution programs appear to have
been developed by prosecutors and the courts in response to clear needs for
improvements in the processing of minor criminal matters. The Philadelphia
Municipal Court Arbitration Tribunal has perhaps the longest lineage of any
of the programs, having evolved from a project established in 1969 through
the joint efforts of the American Arbitration Association, the Philadelphia
District Attorney, and the Municipal Court. The project provides disputants
with the option of binding arbitration for minor criminal matters.

At about the same time, the Columbus, Ohio City Prosecutor recog-
nized the severe problems the local justice system had with minor disputes.
Minor dispute cases clogged the court, and adjudication did not seem to work
well for them. Complainants very often withdrew their complaints as trial
neared because their opponent was a neighbor, relative, or acquaintance.
The complainants were not seeking incarceration for the adversary or a fine
(paid to the state); they wanted changed behavior, an apology, or money
paid to them as restitution for the harm done. The Columbus project uses
mediation rather than arbitration. It began with two local law professors ser-
ving as mediators and expanded to its present caseload of over 10,000 cases
per year. Participation in the mediation sessions is voluntary for disputants,
and the mediators are trained to help the parties to negotiate a mutually agreed
upon resolution to their controversy.

Both the Philadelphia and Columbus programs stimulated the develop-
ment of similar projects in other cities. Other major projects developed in
the early 1970s include the Institute for Mediation and Conflict Resolution’s
Dispute Center in Manhattan, the San Francisco Community Board Pro-
gram, the Rochester Community Dispute Services project, and the Boston
Urban Court Program. Recently developed projects often tend to be eclectic
and borrow features from a number of the established programs.

The reasons for the nationwide development of programs have been
numerous and complex. Some programs have been developed by
policymakers who were seeking ways to remedy the courts’ chronic problems
with delays, high costs, assembly-line procedures, and citizen dissatisfaction
with the quality of justice rendered by the courts. The Philadelphia and Col-
umbus experiences seem to fall into this pattern. Some other programs have
been developed by individuals and groups outside the justice system who were
convinced that mediation and arbitration offer far more humane and sensi-
ble means of settling citizens’ disputes. These groups are motivated by the
notion that they can offer a superior dispute resolution process to disputants.

An Overview 5




They place less emphasis upon any efficiency advantages to the court. Others
have been motivated to increase access to justice and feel that the conven-
ience of dispute resolution programs can attain this goal,

The question of why such programs have emerged at this point in our
history is a difficult one. The courts have had well-documented problems
for many years (e.g., see the Wickersham Commission report, 1923). The
processes of mediation and arbitration are not exotic, high-tech innovations;
such processes have been around since early civilizations. Indeed, some na-
tions base their justice systems upon the use of mediation or similar pro-
cesses. For example, the People’s Republic of China reports that it has over
600,000 People’s Mediation Committees in operation, and these committees
handle the overwhelming majority of disputes in the nation.3 In the United
States, labor and commercial arbitration have extensive histories predating
experimentation with community dispute resolution programs.

Several of the factors contributing to the timing of the current “dispute
resolution movement” in the United States include: (1) the problems of the
courts were perhaps most persuasively documented in the 1960s with the work
of the President’s Commission on Law Enforcement and the Administra-
tion of Justice and other such groups. Such work may have laid the founda-
tion for a consensus on the need for reform and experimentation. (2) Federal
funding from the now-closed Law Enforcement Assistance Administration
had a powerful effect on stimulating program development nationwide. This
effect was sufficiently potent in the late 1970s that commentators of the time
viewed the programs as a “fad” product of federal funding and argued that
such programs would not outlast their federal sponsorship. (3) Significant
leadership has been exercised by many national groups in encouraging pro-
gram experimentation. Major leaders included the American Bar Associa-
tion, the American Arbitration Association, the Institute for Mediation and
Conflict Resclution, the Ford Foundation, and the U.S. Department of
Justice. And, (4) some program directors hdve been extremely effective ad-
vocates for the!* programs and have encouraged other jurisdictions to
replicate their efforts.

In addition, many commentators have suggested that the community
dispute resolution prograrms have evolved to fill a void left in society by the
diminished role of the extended family, the church, and other similar in-
digenous institutions in dispute resolution. The extent to which this analysis
is sound is difficult to determine.

The current experimentation with alternatives to adjudication for minor
disputes appears to be part of a larger effort at “delegalization” in many areas
of the American legal system. Major examples include efforts to simplify
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legal procedures (no-fault divorce, no-fault automobile insurance laws;4 ef-
forts to decriminalize certain offenses, and deinstitutionalize selected con-
victed offenders;5 and attempts to apply non-judicial dispute processing
techniques such as mediation to major as well as minor disputes (e.g., civil
case appellate mediation conferences in California;® large scale environmental
mediation;7 and related applications;8 A Task Force Report of the National
Center for State Courts clearly summarized the current trend in American
legal procedures in stating that, “In any event, we appear to be moving in-
evitably in the direction of a drastically revised system of dispute resolution—a
justice system more than a judicial system —and one in which non-judicial
forums will occupy an important place.”®

The Growth of Community Dispute Resolution Programs

The number of community dispute resolution programs has grown
remarkably since the establishment of the Philadelphia and Columbus pro-
grams. In 1975 less than one dozen such efforts were in operation. Their
number nearly doubled from 1975-76 to a total of 21, and doubled again
in the next two years to a total of 46. According to information from the
American Bar Association’s 1985 Dispute Resolution Directory (in press) a
total of 182 community dispute resolution programs are currently in opera-
tion in the United States. Exhibit 1.1 graphically depicts the cumulative
growth of the centers. Nineteen eighty-three was the peak year for the growth
of new programs, and 34 community dispute resolution centers were estab-
lished that year.

Exhibit 1.2 presents a summary of the annual development of com-
munity dispute resolution programs from 1969-1985. With the exception of
1980, the graph indicates a relatively steady increase in the number of pro-
grams developed per year through 1983 and a subsequent diminishing in the
number of new programs being established in 1984 and 1985. The reasons
for the establishment of only six programs in 1980 compared to 25 in 1979
and 22 in 1981 is difficult to interpret. The Dispute Resolution Act, which
was designed to provide federal funding for experimental programs, was
signed into law in February 1980 by President Carter, but then never receiv-
ed an appropriation. It is possible that this development had some impact
on program development, although it would seem likely to account for only
a fraction of the differences among years. The reduced number of program
start-ups in 1984-85 may signify a trend in program development due to the
possible saturation of major cities with programs or a reduced interest or
support for the field, or this drop may represent a brief hiatus comparable
to the pattern in 1980,
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Exhibit 1.1
Community Dispute Resolution Prograras
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As was noted earlier, specialized dispute resolution programs handling
such matters as family, consumer, housing, and juvenile cases have also grown
rapidly across the nation. The ABA 1985 Directory provides profiles of ma-
jor programs of these various types. The extent of growth of differing types
of dispute resolution mechanisms was recently highlighted by the develop-
ment of experimental “multi-door dispute resolution centers.” The aim of
such programs is to screen incoming disputes and refer them to an appropriate
forum for their resolution. They can serve as a clearinghouse for the assign-
ment of cases to the courts or alternative dispute resolution forums in a
jurisdiction. As envisioned by Professor Frank Sander of Harvard Law
school, such multi-door centers would provide centralized screening facilities
that could refer citizens to appropriate processes or sequences of processes
for the resolution of their disputes. The concept has been endorsed by Chief
Justice Warren Burger and other judicial leaders, and the American Bar
Association has established such experimental programs in Washington, D.C.,
Houston, Texas, and Tulsa, Oklahoma. The efforts are being evaluated by
the Institute for Social Analysis under a grant from the National Institute
of Justice.

Institutionalization of Dispute Resolution Programs

As was mentioned earlier, many of the interpersonal dispute resolu-
tion programs were initially funded by the federal government primarily with
Law Enforcement Assistance Administration seed money, With the demise
of that agency, widespread predictions of the end of the “dispute resolution
movement” were voiced. The typical picture that was painted of the future
of the field resembled the final scene of Hamlet; the carnage of dead pro-
grams would soon litter the landscape. The programs had survived on the
artificial respiration of federal largesse, it was argued, and Congress had now
pulled the plug, However, with a very few notable exceptions, the patient
confounded the predictions: programs have not died off, but rather pro-
liferated.

A number of factors fueled the massive die-off theory. The closure of
a few formerly very visible projects (such as the Kansas City Neighborhood
Justice Center), the lack of general exposure to programs and their growth
due to their relatively low profile in the media, and the assumption that
federally funded experiments routinely collapse all encouraged the vision that
we would soon have another extinct social program species. Such a predic-
tion did not seem very far fetched in 1980.1° But a review of the primary
funding sources of programs in the most recent A.B.A. directory indicates
that in a great many jurisdictions, local and state governments have stepped
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in to fill the vacated role of the federal government. The data in the direc-
tory are not extremely detailed but indicate that approximately one-half of
the programs handling minor civil and criminal matters now receive signifi-
cant support from local government. An additional one-third of programs
are funded by state government, with other major sources being foundations
and miscellaneous other agencies. Funding sources listed for the 182 com-
munity dispute resolution pregrams profiled in 1985 were as follows:

Number of Programs
Indicating Funding

Local Government
{including city, county,

and prosecutorial budgets) 95
State Government 60
Federal Government 4
Foundations 40
Fees 16
Interest on Lawyers Trust Funds

Churches

As can be seen from the listing, local and state funding sources make
up the overwhelming majority of sources of support for programs. In con-
trast, the 1981 A.B.A. directory of programs indicated that less than one-
third of programs were supported by local governments. Many projects are
supported by multiple sources. The Chapel Hill, North Carolina Dispute Set-
tlement Center is an example of a program having multiple sources of sup-
port. That program has received funds from the North Carolina General
Assembly, the Town of Chapel Hill, the Town of Carrboro, the Town of
Hillsborough, the Orange County Commissioners, the United Fund of Chapel
Hill-Carrboro, the United Way of Orange County, and the Z. Smith Reynolds
and Mary Babcock Reynolds foundations.

The decreasing proportion of federally supported programs is par-
ticularly striking, The 1981 A.B.A. directory reported that 28 p-ercent of the
existing programs at the time (45 programs) were primarily funded by federal
monies; the 1983 directory reports that only 2 percent (2 programs) receive
such funding, and only four of the 182 programs listed in the 1985 directory
report receiving any federal funding,

The institutionalization of dispute resolution programs is demonstrated
by a number of states which are developing novel sources of funding for
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programs. For example, the Texas legislature has passed an act which enables
dispute mediation centers to be funded by small additional charges to civil
court filing fees. Similarly, Florida has passed a statute to enable programs
to receive support for their operating expenses from court filing fees, a form
of funding similar to the approach used in a number of jurisdictions to fund
their county law libraries. The Texas act will enable programs in large coun-
ties to be fully funded from the filing fee source. The Florida bill was struc-
tured to provide sufficient funds for only partial support of a program’s
operating budget.

In short, program funding sources are quite diverse, A major evolu-
tion has occurred in recent years away from federal funding and toward state
and local funding, Yet, the number of projects has continued to grow. A
number of states have passed legislation to support experimental dispute pro-
cessing programs (including Connecticut and New York), and the New York
Community Dispute Resolution Center’s Program has a budget of over one
and one-half million dollars per year. Apparently, while no one was watch-
ing, city councils, county commissioners, and other funding bodies have been
deciding to fund mediation efforts in their communities.

Differing Perspectives Regarding Dispute Resolution Programs

Any effort at categorizing disparate viewpoints carries with it the in-
evitable risk of oversimplification. Many subtle shades of difference of opin-
ion exist in the dispute resolution ficld. But three major schools of thought
regarding dispute resolution programs have emerged, and they serve as an-
chors around which the variations in opinion are arrayed. The “boosters”
have a relatively simple approach: simply stated, they feel that programs are
clearly useful, and that one should fund virtually all of them by whatever
means available (local and state general revenues, court filing fees, founda-
tion support, individual user fees, and so forth). Many policymakers are in
this group. Tliey argue that our best strategy is “to let a thousand flowers
bloom” (to quote another major proponent of mediation) and let the free
market in social services sort out the winners from the losers. Programs pro-
viding low quality services or violating the interests of their clients will fade
from the scene due to market forces according to this perspective, and the
faith is that the vast majority of programs will indeed provide very high quali-
ty services.

The “critics,” on the other hand, have typically favored the Hamlet
solution (of widespread closure of programs) noted earlier, and have been
disappointed that the drama did not play itself out in the mediation field
in the fashion experienced by that hapless Prince of Denmark. Such critics
also have a simple answer to the question of program development: “don’t
do it.” They argue that mediation programs are ill-conceived, faddish, and
the product of the overly optimistic minds of misguided reformers. Such pro-
grams are said to duplicate (and expensively so) the informal processes alr¢ady
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provided by our friendly neighborhood court clerk and judiciary. In their
darker moments they sense a plot by the capitalist ruling elites to relegate
the disadvantaged of our society to a secoad-class form of justice. Media-
tion is a toothless process designed to disenfranchise and coopt the under-
privileged by this line of reasoning. Recent legal reforms such as the growth
of consumer protection legislation are being cleverly defanged by the growth
of mediation programs around the nation, it is argued. Furthermore, some
of the critics assert that mediation programs cannot work anyway in America,
and they provide anthropological and historical evidence that the precondi-
tions required for effective mediation simply do not exist in our industrial-
ized, mobile, heterogeneous society.

The third school of thought regarding dispute resolution programs can
be labeled the “Yes, but . . .” approach (for the lack of a better label). This
group argues that we should experiment with mediation programs, but
cautiously, and that we should very carefully measure the outcomes of pro-
grams. Persons in this school accept the “boosters” assertions that programs
may be very useful, and they respect the “critics” concerns. The literature
of the “Yes, but . . .” variety i$ distinguished from the other two schools
of thought in that it is typically empirical in nature. Both the “booster” and
“critic” literatures have a very casual approach to detailed empirical infor-
mation. The “boosters” are in a hurry to get on with the task of reforming
the justice system and are satisfied (perhaps prematurely) that mediation is
a promising way to start. The “critics” have an affinity for macro level
analysis, and sometimes one gets the impression that they feel the use of em-
pirical data immediately moves one from the macro to the mere micro level.

Assessing Program Achievements

The survival and growth in numbers of dispute resolution programs
suggests that they must be doing something right, especially given the routine
demise of many other 1970s social programs. The question of what in par-
ticular they do “right” is an interesting one, and Chapters 5, 6, and 7 pro-
vide a detailed discussion of relevant data.

While they have been successful in many respects, the programs have
certainly failed to fulfiil many of the early optimistic goals laid out for them.
They were expected to reduce court caseloads in their jurisdictions, freeing
up resources for the remaining cases on the docket. No demonstrable evidence
exists that programs have remotely succeeded in this task. A corollary to that
goal was an anticipated reduction in justice system costs (because mediation
would be very cheap compared to adjudication). The courts have not been
reported to be mailing checks of unexpended funds back to governmental
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treasuries, however. In fact, some mediation programs are quite expensive
on a per-case basis. Programs have also typically failed to develop large
caseloads (in comparison to comparable court caseloads). Some programs
sponsored by the courts and prosecutors’ offices are exceptions to this pat-
tern, and a few process over 10,000 cases per year, But we can probably say
with some confidence after approximately ten years experience with such pro-
grams that the American people are not eagerly beating a path to the pro-
grams’ doors, although this may be due more to Americans’ focus on court
dispute settlement (as idealized on Perry Mason) than due to anything fun-
damentally wrong with dispute resolution programs.

So what are the mediation programs doing right to justify the invest-
ment of scarce local and state governmental resources? The most likely
achievement of the programs is that they provide a superior process for many
of the types of cases that they handle. Research studies support the casual
impression that people like to have their cases mediated. They typically view
the process as more fair and more understandable, and they like the
agreements that are achieved.!’ Agreements are reached in approximately
80 percent of mediation sessions. Disputants consistently report that they
are satisfied with the mediation process and view outcomes as fair (see Chapter
5). Research on the mediation of minor civil cases in the Maine District Courts
indicates that defendants in mediated cases are far more likely to pay their
settlement in full than defendants in comparable court cases (70% vs. 34%,
respectively). Interestingly, when interviewed, 73 percent of such mediation
case defendants indicate that they feel some or a strong legal obligation to
pay compared to only 12 percent of court defendants. However, improved
compliance with agreements for minor criminal rather than such minor civil
cases has not been clearly demonstrated by research. The Maine cases dealt
with minor civil matters which could be settled with a single act, payment
of money, rather than by complex behavioral changes among disputants.
The payment of money is a simple task compared to stopping the criminal
harassment of a relative or neighbor, and is likely to be an easier obligation
to fulfill,

In short, policymakers appear to be drawn to funding community
dispute resolution programs because they suspect that their process is better
for particular types of cases. Mediation programs clearly havea very mixed
record of achievement when assessed against the goals originally stated for
them in the early and mid-1970s. They have failed quite flagrantly to reduce
court caseloads and court costs, though many recent observers have suggested
that such goals were very unrealistic at the outset and argue, for that matter,
that the programs have also failed to increase voter registration, decrease
hunger, improve SAT scores, and achieve countless other improbable goals.
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Programs have also been underwhelming when it comes to receiving large,
self-referred, walk-in caseloads. Apparently, program successes in providing
a potentially better process for the types of cases they handle have counter-
balanced their other shortcomings. Chapters Five, Six, and Seven present
discussions regarding the quality of justice of these programs, their efficiency
and costs, and possible impacts on access to justice.

Dispute Resolution: Reform and Counterreferm

The proliferation of community dispute resolution programs in the late
1970s led many observers to begin to describe the growth as the “dispute
resolution movement.” More recent developments in the early 1980s have
reinforced this image, if one defines a movement as a relatively widespread
emergence of a given activity or innovation. Furthermore, the movement
towards nonjudicial dispute processing programs appears to be gaining in-
terest in a number of other nations as well. Both Australia and Canada have
developed mediation centers modeled after the American programs. The
Australian programs in Sydney and Woollongong have recently been very
favorably evaluated by the Law Foundation of New South Wales.'2 The
Canadian programs exist in nine cities, according to the A.B.A. directory.
Both Canada and Australia have justice systems that are similar in many
respects to the American justice system.

In contrast, it should be noted that many other societies traditionaily
mediate a high proportion of civil and criminal matters. In some of these
countries, the justice systems are experiencing increasing legalization, rather
than delegalization, as is the case in the United States. The Chinese govern-
ment, for example, has promulgated new civil and criminal codes and in-
creased the role of lawyers (from earlier virtual banishment during the
Cultural Revolution) to a more central role in the administration of justice
in China. This pattern suggests that legal reforms occur cyclically. Dean
Roscoe Pound (1922) noted that there is a “continual movement in legal
history back and forth between justice without law, as it were, and justice
according to law.” In this light, it may be tliat the present “dispute resolu-
tion movement” is only one upward (or downward, depending on one’s
perspective) thrust on an ongoing sine wave of reform and counterreform
in society’s dispute resolution machinery.
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Dispute Resolution Programs:

Variations in Program Philosophies

Community dispute resolution programs have been designed by a wide
range of groups to serve a broad variety of goals. The Congressional hear-
ings and floor debate on the Dispute Resolution Act brought this fact into
clear focus. The Act was designed to provide federal funding for experimen-
tal dispute resolution programs and to establish an office within the Depart-
ment of Justice that would serve as a clearinghouse for the field and support
research on dispute resolution mechanisms. A wide variety of groups testified
in favor of the bill, including many groups that are normally adversaries on
many other issues. For example, both the National Chamber of Commerce
and representatives of Ralph Nader’s consumers’ rights organization testified
on behalf of the bill. Similarly, professional groups such as the American
Bar Association and *60s-style activists opposed to professionalization in soci-
ety supported the bill at hearings. The National Conference of Chief Justices
supported the legislation as well as people strongly opposed to the current
operation of our court system. What brought them all together was the broad
notion that the courts, in their present form, were not adequately handling
many every day civil and criminal cases. Their specific diagnoses of the prob-
lem: and solutions to it ranged widely, however. This chapter addresses a
number of central questions:
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* what types of community dispute resolution programs have
been developed?

¢ what goals are they seeking to achieve? and
e what techniques do they use to resolve disputes?

The descriptive information in this chapter provides a basis for
understanding the breadth of dispute resolution experimentation in the na-
tion and serves as a foundation for the later chapters that address the
achievements and problems of community dispute resolution efforts.

What Types of Programs Exist?

While community dispute resolution programs vary considerably due
to local conditions and defy simple categorization, three basic clusters of proj-
ect structures and goals seem apparent. These include: (1) justice system-based
programs, (2) community-based programs, and (3) composite approaches.
Each type of program will be discussed in turn.

Justice System-Based Programs

These programs are sponsored by justice system agencies. The most
typical sponsors include the courts (for example, the Lexington, Kentucky
mediation program operated by the Administrative Office of the Courts),
and prosecutors’ offices (for example, the Citizen Dispute Settlement Pro-
gram of West Palm Beach, Florida operated by the State Attorney’s Office).
The Columbus Night Prosecutor Program mentioned in the preceding chapter
served as the model for many of the justice system-based programs.

The major typical features of justice system-based programs are noted
in Exhibit 2.1, along with the features typically associated with the other two
major types of programs. Justice system-based programs typically rely upon
their sponsoring agency for the bulk of their referrals. They usually apply
considerable intake coercion upon disputants, and often suggest to defen-
dants that criminal charges may be brought on the alleged offense if they
do not appear. The justice system-based programs, as a rule, hold relatively
brief hearings, and these are held in justice system settings such as the pro-
secutor’s office or in empty courtrooms. These programs serve relatively large
areas — typically the city or county served by their justice system sponsor,
and their caseloads and budgets are relatively large for dispute resolution
programs.

Earl Johnson (1978) has grouped many of the goals of dispute resolu-
tion into three major categories: (1) improved efficiency, which would
presumably include more effective screening, reduced court caseload, delay
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Exhibit 2.1

Typical Features of the Major Types of
Community Dispute Resolution Programs

Justice Community-~

System-Based Based Composite

Justice System Nonprofit Governmental or
Sponsorship Agency Agency Nonprofit

Area Served

Entire City
or County

Either Entire
or of a City
or County

Mixed Approach

Major Referral
Source

Justice System
Agency

Sources Qutside
Justice System

Both Justice System
and Other Sources

Intake Coercion

Typically High

Typically Low

L.termediate

Hearing Length

Typically Brief

Typically Long

Intermediate

Hearing Settings

Typically Formal

Typically
Informal

Intermediate

Caseload Size

Typically Large

Typically Small

Intermediate

Budget Size

Typically Large

Intermediate

Typically Small

reduction, reduced system costs, and as a consequence, an improved justice
system image; (2) increased access to justice in terms of convenient locations,
times, and procedures for hearings and the elimination of costs for hiring
an attorney; and (3) an iniproved process for case processing, including more
lasting and equitable resolutions for both parties.

The major goals of justice system-based community dispute resolution
programs generally fall within Johnson’s categories and include:

Screening Cases to Determine Whether Charges Should Be
Brought Against the Respondent

Several programs including the Los Angeles City Attorney’s Office proj-
ect view case screening as its primary goal.! Staff members are former law
enforcement personnel, and hearings often focus on legal issues and factual
accounts of the complaint. Resolution of the dispute between the parties is
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considered to be a subsidiary goal, although settlements may often be achieved
incidental to the effort to ascertain whether legal grounds exist for a charg-
ing decision. In contrast, the Columbus program gives roughly equal weight
to the screening and dispute settlement function during hearings, but
nonetheless serves the prosecutor’s purpose of case screening for misde-
meanors among parties with ongoing relations.

Diverting Cases From the Court Caseload

The goal of diverting cases to a simpler forum is asserted by some system
oriented projects. Problems of court case overload are well known, and some
justice system-based projects stress that diversion of “minor” matters to
simpler, more direct forms of dispute settlement may reduce court caseloads
and free the courts to handle more serious cases. Some justice system-based
projects avoid suggesting that court caseloads will drop. These projects state
that caseloads are determined by many factors and may even increase after
numerous cases are diverted. Furthermore, they note that many diverted cases
would probably have consumed very little if any court time. Even projects
anticipating an impact on court caseloads are often hesitant to set such a
goal at the outset out of concern that the goal cannot be achieved to a strik-
ing degree during early stages of project operation when mediation caseloads
are low. Court caseloads, in fact, do not appear to have been significantly
reduced by mediation programs, and Chapter Seven discusses the complex-
ities involved in assessing a program’s impact on court caseload.

Providing More Efficient and Accessible Services to
Citizens

Surveys of citizen attitudes toward the courts have indicated the rela-
tively low esteem that courts command. A major cause for citizen dissatisfac-
tion is the inefficiency and inaccessibility of the courts. Common complaints
include:

* The extensive delays often associated with court case process-
ing. Such delays arise from such factors as court backlog of
cases, lenient continuance policies, the encouragement of delay
by the court subculture, and dilatory tactics of disputing
parties.

¢ Low accessibility to the courts due to inconvenient locations
of courts, daytime hearings requiring repeated absences from
work, disputant confusion regarding complex court filing pro-
cesses, and similar problems, and
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o The high costs of court case processing due to the need for an
attorney to assist the disputant in traversing the court’s com-
plex pathways. Such legal counsel may be almost entirely
unavailable for certain minor civil disputes where little if
anything of monetary value is in controversy.

Justice system proponents of community dispute resolution programs
often assert that their projects can remedy the traditional court inefficien-
cies. Case processing can be rapid, because no bottlenecks exist comparable
to those in the courts. A dispute resolution program can presumably develop
a sufficiently large pool of hearing officers and informal hearing locations
to virtually guarantee a rapid and yet detailed hearing. Procedural delay tactics
are presumably also avoided due to the simple rules and procedures of media-
tion projects. Although respondents might refuse to participate at all in volun-
tary hearings, they would be unlikely to attempt to delay proceedings by
dilatory continuances.

Hearings can be highly accessible when local hearing sessions are pro-
vided in nearby public or private facilities. Evening and weekend hearings
can be scheduled routinely, and filing procedures can be kept extremely sim-
ple to avoid intimidating or confusing potential complainants.

Costs of hearings can be kept at an absolute minimum because represen-
tation by attorneys is unnecessary. Presumably disputants attending hear-
ings scheduled for non-working hours incur only the costs of transportation
to the hearing sites, and possible childcare costs.

Reducing Case Processing Costs To the Justice System

Some supporters of justice system-based dispute resolution programs
have argued that the justice system’s costs will be reduced by the operation
of such programs. Hearings are anticipated to be far less expensive than court
hearings, due to the elimination of (1) police costs incurred in arrests, (2)
elaborate paperwork requirements of formal arrests and filing, (3) prosecutor
and court personnel time and related expenses. Chapter Six reviews the com-
plexities of the cost savings argument. For a variety of reasons, data suggest
that actual cost savings are very unlikely to occur,

Improving the Image of the Justice System

Another goal proposed by some advocates of justice system-based pro-
jects is that their sponsorship by the justice system will improve citizens’ at-
titudes toward the system. It is assumed that alleviation of the various system
shortcomings cited above for even a limited range of types of cases would
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result in a more positive public image that might generalize to the system
as a whole. Research studies have not been conducted to assess the impact
of dispute resolution programs on the justice system’s image.

Providing a More Appropriate Process for Certain Cases

Individuals supporting the development of dispute resolution programs
attached to the justice system do not focus solely upon the increased effi-
ciency likely to arise from their use, but also recognize other potential benefits
from the resolution process. The typical major benefit claimed is that dispute
resolution hearings can deal with the underlying problems leading to a dispute,
and therefore provide hope for a longer lasting settlement than might be possi-
ble in a court hearing which is limited by rules of evidence and practical con-
straints (lawyers serving as spokesmen for disputants, the relatively short time
available for hearings, etc.). Parties can play an active role in fashioning
agreements and potentially benefit from consensual, rather than adversarial
resolution of the problems.

In addition, dispute resolution programs may provide the only possi-
ble forum for many minor disputes involving acquaintances, because such
complainants routinely withdraw complaints and refuse to attend court hear-
ings after they have cooled off, presumably due in part to opposition to the
imposition of court sanctions (incarceration, fines) upon the relative,
neighbor, or former friend. Mediation hearings can also take into account
reciprocal offenses more readily than court hearings and can potentially result
in settlements which are viewed as fair by both parties rather than just the
victor in the more all-or-nothing approach of adjudication, Chapter Five
reviews available data regarding the quality of justice provided by dispute
resolution programs. The data strongly suggest that alternative dispute resolu-
tion efforts are superior to adjudication for many types of disputes,

Projects Having a Community Emphasis

In contrast to justice system-based projects, community-based projects
are typically sponsored by private organizations and focus upon receiving
referrals directly from citizens rather than on referral from justice system
agencies. Examples of this approach include the San Francisco Community
Board Program, the Albuquerque, New Mexico Mediation Center, and the
Community Association for Mediation in Pittsburgh,

The community-based projects differ dramatically from the justice
system-based projects on virtually every dimension pres:nted in Exhibit 2.1,
Some such programs serve entire cities or counties but others serve more cir-
cumscribed “neighborhoods” within a city (e.g., the community boards within
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San Francisco that each serve areas of approximately 20,000 people).
Community-based projects very actively seek referrals outside of the justice
system. Techniques used to seek cases include distributing flyers in a
neighborhood describing the project’s services, speaking at local meetings
including church services, advertising project availability through posters,
billboards, bumper stickers, public service announcements on television and
radio and the like, and distributing literature at busy locales such as shiop-
ping centers. The community-based projects tend to use very little pressure
in seeking referrals and may visit disputants at their home to sdescribe the
benefits of the program. Hearings are often relatively long and held in in-
formal settings such as daycare centers, church basements and similar sur-
roundings. The caseloads and budgets of such programs tend to be relatively
low due, at least in part, to their lesser use of justice sysiem referrals and
their relatively low intake coercion. This topic is addressed at greater length
in the following chapter.

These community-based projects share a number of goals with the
justice system oriented projects. They stress increased access to justice similar
to the justice system-based projects and attempt to provide hearings at con-
venient locales and times, with simple and accessible procedures, and without
the need for hiring an attorney. They also suggest that community dispute
resclution programs provide an improved process for dispute settlement in
comparison to adjudication. These projects place very little emphasis,
however, on the various justice system efficiency goals, although they do
suggest that their case processing is often preventive justice which can result
in improvements over time. They note that the current dispute might not
be one requiring court attention, but prevention of the dispute’s escalation
may eventually reduce tite court’s caseload and result in justice system say-
ings. A minor assault among acquaintances today can result in a felonious
assault or homicide next month or next year if the dispute is allowed to fester,
according to community-oriented project advocates.

While the programs differ in their interest in improved system efficien-
cy, the major differences in goals between justice system and community
oriented projects are not in any of the above-mentioned areas, but rather
derive fromn the additional goals asserted by the community-based projects.
These goals include:

Decentralization of Control of Decision Making

Advocates of community-based projects assert that citizens in urban,
industrialized societies often sense that they have very little control over many
of the major decisions influencing their lives. Government agencies, large
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corporations, aud similar entities, it is asserted, increasingly determine how
an individual’s life is styled. Some recent research indicates that such a loss
of sense of ititernial control over life events can be more than iust subjective-
ly displeasing and can even have adverse physiological impacts. An antidote
to such a loss of personal control is said to be the decentralization of control
of decision-making in important areas of living to increase the “empower-
ment” of citizens. Decentralized dispute processing is one facet of such a
strategy and additional elements include increased decentralization of
econromic development, decentralized governimient services, and related func-
tions. Justice system-based projects are often operated by large bureaucracies
and staffed by professional mediators. Disputants in such projects may gain
some increase in control over their lives, because they are provided an op-
portunity to contribute to the fashioning of a mutually acceptable resolu-
tion to their controversy, but community-based project advocates argue that
it would be far better to also have them control the mechanism for dispute
processing through community sponsorship and operation and conduct the
hearings by using citizens from the community, rather than employ profes-
sionals as mediators.

Development of Indigenous Community Leadership

Community-based projects have as an additional goal the development
of networks of leaders throughout the community. Project staff and
mediators drawn from the community area are, by definition, trained in
leadership roles in their work as dispute resolvers and also exposed in detail
to the panoply of problems experienced by their neighbors. Community-based
project policymakers anticipate that such leadership skills, once developed,
will be employed by the project-affiliated individuals in a wide range of
problem-solving endeavors in the community. For example, once a group
of mediators has become clearly aware of problems of exploitation of tenants
in a government project, it is anticipated that they will take steps to have
the government remedy these collective problems. Similarly, such persons
can provide leadership in efforts to improve the quality of the neighborhood
environment and encourage the provision of needed forms of social services.

The goal of leadership development may seem to be quite removed from
the more central goal of dispute settlement projects of snlving individual con-
troversies. But community advocates argue that such leadership is ultimately
needed to solve the common problems that underlie many disputes, especially
problems involving misunderstandings and animosity among racial, ethnic,
and age groups, and local offenses and exploitative practices by some
unethical businesses. Using this approach, dispute resolution projects are
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thought not just to solve individual problems, but to train generalized prob-
lem solvers and provide them with an unparalleled opportunity to view the
range of conflicts present in a specific community, some of which may be
amenable to collective efforts at solution.

Reducing Community Tensions

The advocates of community-based projects also believe that dispute
resolution centers can contribute to a reduction of the tensions and conflicts
commonly associated with density of population, diversity of demographic
characteristics, and related aspects of urban living. Such a reduction would
come about through the combined effect of (1) the many individual dispute
settlements, (2) the collective efforts to eradicate common problems cited
above, including intergroup misperceptions in the community, and (3) the
development of conflict resolving skills by the disputants themselves. Per-
sons who have participated in hearings as disputants would be expected to
be more likely to attempt to negotiate subsequent controversies with adver-
saries rather than turn to third-party interveners. The participation in hear-
ings would presumably provide some skills in such bilateral dispute resolution
efforts, plus the encouragement to think that such resolutions are possible.
When such negotiations were not possible or failed, disputants would be ex-
pected to turn to the dispute resolution program rather than simply escalate
the dispute at hand.

Such hopes on the part of community oriented project advocates ad-
mittedly have utopian overtones. interpersonal conflict appears to be an
aspect of the human condition experienced by everyone except perhaps her-
mits and the comatose. The thought that the degree of tension in a com-
munity can be systematically reduced through the provision of conflict
reducing services merits exploration, however, since surely the most reliable
way to insure that negative predictions regarding tensions are fulfilled is sim-
ply to do nothing. Substantial efforts are required by community advocates
to conceptualize this goal much more prec1sely What types of tensions are
considered particularly destructive and warrantmg attention? Are there types
of tensions in the community that are constructive and should remain or ex-
pand to find their outlet in litigation or other actions? How can the levels
of community tensions be measured? Are surveys adequate, or are direct
observations of interpersonal interactions required?

In summary, community-oriented projects share many goals with their
system-oriented counterparts, but also assert a number of unique goals, in-
cluding: 1) decentralization of control of decision making, 2) the develop-
ment of indigenous community leadership, and 3) reducing community
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tensions. All three goals require careful concepiualization on the part of such
projects and rigorous efforts to develop operational measures of their achieve-
ment. The goals are clearly far more diffuse and ambitious than such con-
crete aspirations as more rapid case processing and reduction of expense to
disputants. These potential community improvement goals have strongly
motivated project developers, mediators and some policymakers to take ac-
tion. However, an effort to define the goals of such projects carefully and
then to measure achievement of these goals is necessary. A major study fund-
ed by the Hewlett Foundation has been designed to address many of these
issues.

Projects Taking a Composite Approach

Many projects combine characteristics of both the justice system and
community-based approaches. These composite, or “mixed” projects are spon-
sored by a variety of types of organizations. Unlike the justice system-based
projects cited earlier, composite projects tend to have offices outside of justice
system buildings in houses, storefronts, office buildings, and other locations
to provide an independent identity. Composite projects receive referrals from
the justice system, but also encourage referrals o dispute resolution separately
from the community and advertise their services with brochures, radio an-
nouncements and other techniques similar to the community-based nrograms.

The close referral ties to the justice system of many composite pro-
jects stands in contrast to the relatively “pure” community oriented projects
which have tenuous or no ties to the justice system agencies. Examples of
composite projects include the Atlanta Neighborhood Justice Center, the Suf-
folk County (New York) Community Mediation Center, and the Chapel Hill,
N.C. Dispute Settlement Center. These projects all have vigorous referral
links with the local justice systems and vigorous outreach efforts to encourage
community referrals. All three have a representative sample of community
persons serving as program mediator personnel rather than professional
mediators, and the Suffolk County program has developed branch community
mediation offices to service specific communities within the larger target area.
The Atlanta project involves many community people as intake workers at
referral agencies, as well as having community people serve as mediators.
The Chapel Hill project was begun by a group of citizens who raised funds
locally to rent the project’s office. The project was subsequently funded by
an appropriation from the North Carolina state general fund at the initiative
of a local legislator who was impressed by the volunteer community effort.
The Chapel Hill project works closely with the local prosecutor, and receives
many referrals from that office.

28 COMMUNITY DISPUTE RESOLUTION




Goals for composite projects typically include a mixture of the goals
for system-oriented and community-oriented projects. The weight given
specific goals may vary across projects and is dependent upon many factors,
including the nature of the sponsoring agency, local needs, the philosophy
of the specific project director and governing board, etc.

One potential strategy for projects attempting to maximize goals
associated with both justice-system and community-based orientations is a
policy of progressive decentralization. Such an approach would involve the
initial establishment of a centralized dispute mediation center with ties to
justice system referral agencies, as well as community outreach. As the pro-
ject caseload developed and credibility in the project was established, local
community panels of mediators (comparable to those being developed in Suf-
folk County, New York) could be developed, but in contrast to the Suffolk
County project, these panels could be structured to run somewhat
autonomously receiving referrals from the central office where appropriate,
but also conducting outreach activities of their own and generating their own
local caseload.

Conclusion

In short, a wide variety of types of community dispute resolution pro-
grams have evolved. Justice-system based programs are typically sponsored
by the courts and prosecutors and tend to receive the overwhelming bulk
of their cases from justice system agencies. They are often designed to meet
justice system needs for faster and less expensive case processing. Justice
system efficiency goals are not a central concern for community-based pro-
grams. These programs tend to emphasize the improved processing of cases
through alternative dispute resolution techniques, increased access to justice
by citizens, and benefits to the community arising from the dispute resolu-
tion process. Composite programs are typically sponsored by non-profit agen-
cies but rely heavily upon the justice system for case referrals. Their goals
are often a blend of those for justice system-based and community-based
programs. The philosophies of program developers and local policymakers
tend to determine the specific goals and structures of individual programs.
However, as Albie Davis’ report on community mediation in Massachusetts
has pointed out, funding agencies also can have a profound impact on the
shape and approach of individual programs, or in her phrase, “form often
follows funding.” In any event, the rich array of types of community dispute
resolution programs in the United States has made the “dispute resolution
movement” lively and thought provoking.
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Footnotes

1. This project is independent of the Los Angeles Neighborhood Justice
Center funded by the U.S. Department of Justice in 1977.
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THREE

How Are Disputes Resolved?

Variations in Settlement Techniques

Community Dispute Resolution Programs employ a variety of dispute
processing techniques, including conciliation, mediation, and arbitration.
Each approach will be discussed briefly in this chapter, and a detailed exam-
ple of a mediation case is provided.

Conciliation

For the purposes of this report “conciliation” is considered to be any
effort by a neutral third party to assist in the resolution of a dispute short
of bringing the parties together face-to-face for a discussion of the matter.
Such efforts can include holding meetings with individual parties to discuss
the controversy and potential solutions to it, contacting individual parties
by telephone or mail, and performing “shuttle diplomacy” between the par-
ties and serving as a conduit for information between them. Many community
dispute resolution programs attempt to settle disputes through telephone or
letter contact with the respondent (defendant) prior to the scheduling of a
formal hearing. Some specialized dispute resolution programs, such as con-
sumer complaint projects, limit themselves to this approach and inform com-
plainants that they may proceed to other forums if conciliation fails. Other
programs view conciliation as cnly the first available project option, with
mediation and/or arbitration as a sequel if conciliation fails.
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Mediation

Mediation is defined, for the purpose of this report, as an effort by
a neutral third party to resolve a dispute through the conduct of a face-to-
face meeting between the disputing parties. In such meetings the third party
is not authorized to impose a settlement upon the parties, but rather seeks
to assist the parties in fashioning a mutually satisfactory resolution to the
conflict. Mediators vary greatly in how assertive they are in suggesting possible
resolutions to a controversy, and the term “mediation” encompasses a broad
array of conflict resolution styles by third-party interveners. Face-to-face
mediation of conflicts between disputants is a common procedure used in
many dispute resolution projects. Techniques of mediation vary considerably,
with some projects using panels of up to five mediators (e.g., San Francisco),
while others use a single mediator per hearing (e.g., Columbus); some proj-
ects tend to have relatively brief mediation hearings (e.g., 30-45 minutes, as
in the case of the Miami project), while others typically have quite lengthy
hearings (e.g., over two hours on the average in Boston).

The American Arbijtration Association (AAA) and the Institute of
Mediation and Conflict Resolution both tend to stress the value of private
caucuses between individual disputants and hearing officers as a technique
for finding the disputant’s “bottom line” position for settlement; this approach
is used extensively by projects in Rochester and Cleveland, among others.
Some other projects, such as the San Francisco Community Board Program,
tend to reject the caucus approach and stress the development of communica-
tion skills on the purt of the disputants by having them carefully explain their
positions and having the other party repeat back the essence of the person’s
position to demonstrate clear communication. Many mediation projects
employ written resolutions, and some project dispute resolution forms even
state that the written mediation resolution agreement is enforceable in court
while others do not use written agreements.

Arbitration

Arbitration is a dispute resolution process whereby a neutral third-party
is empowered to impose a settlement upon disputing parties following a hear-
ing between the parties. Arbitrators often seek to mediate a settlement first
and impose an arbitrator’s award only as a last resort. Programs in which
a mediated settlement is conscientiously sought by an arbitrator prior to
deciding the matter are referred to mediation/arbitration or “med/arb”
mechanisms. Community dispute resolution projects including programs in
New York City and Rochester employ arbitration and have the authority to
develop binding agreements which are enforceable in the civil courts. These
projects typically attempt to mediate the dispute first and resort to imposed
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arbitration awards only when all attempts at mediation have failed. The New
York City project reports that only approximately five percent of cases pro-
cessed by the project go on to imposed arbitration; the remaining 95 percent
of the cases are mediated, and the mediated agreements are then written up
as enforceable consent agreements. The Rochester project uses similar case
processing procedures, but reports that approximately 40 percent of cases
go on to imposed arbitration,

In New York and Rochester one hearing officer serves as both the
mediator and arbitrator for a given case. In contrast, in the San Jose, Califor-
nia small claims project, disputants have the option of sequential mediation
and arbitration with different hearing officers at the two separate hearings.
Mediators in cases in which settlements are not reached explain the availability
of arbitration, and the separate arbitration sessions are often held the same
evening as the mediation session. The majority of states have “modern ar-
bitration legislation” and can develop projects using either mediation or ar-
bitration. Comparative data on the relative effectiveness of mediation and
arbitration are not available.

The vast majority of community dispute resolution programs offer
mediation rather than arbitration, and the bulk of this report deals with
mediation efforts and their impacts. A major reason for this is the program’s
preference to encourage disputants to settle their case through mutual agree-
ment rather than to impose settlements. Recent research, however, suggests
that combined med/arb might be superior in encouraging disputants to work
hard to settle their conflicts because disputants feel “under the gun” to achieve
a consensual settlement and to avoid an imposed judgment.! While this work
is tentative and preliminary and inevitably raises complex questions regard-
ing what constitutes a “superior” approach, in any event, mediation
predominates among existing programs. The difference between mediation
and arbitration becomes blurred in some prosecution-sponsored projects, and
the threat of criminal charges for failure to maintain a mediated agreement

can be very real. -
»

CASE EXAMPLE

An example of a specific case may help illustrate dispute resolution
at work. This particular hearing occurred at the San Francisco Community
Board project, but the type of dispute is representative of those seen at many
projects across the country. The case involved two next-door neighbors.
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The presenting complaint was an assault and battery. The complainant
(let’s call him Mr. Janaslav) had been in a fight with the respondent (Mr.
Valdez), and Mr. Valdez had seized a board from Mr. Janaslav’s hands and
swung it, breaking Mr. Janaslav’s arm. Both men were in their 40s. When
Mr. Janaslav went to the district attorney’s office to swear out a complaint,
he told the prosecutor about the dispute’s complex history. The prosecutor
immediately referred the case to the local mediation program having found
such cases to be inappropriate for adjudication in the past. The project
scheduled a hearing a few days later. The hearing was held in the evening
at a day care center, and both extended families attended. Both the complain-
ant and the respondent presented their views to the mediators, and it became
clear that the core of the dispute was really over the complainant’s driveway
being blocked repeatedly. The Valdez family had five cars, and one of them
seemed to be always blocking the Janaslav driveway. Mr. Janaslav’s mother
lived with him and had to be rushed to the hospital often on short notice
for a lung condition, A previous fight over the driveway blocking had resulted
in Mr. Janaslav being punched in the nose and retreating to his garage. Since
that time Mr. Janaslav reports that the neighboring Valdez children always
gave him the “evil eye” as if he were a coward. The Valdez family retorted
that Mr. Janaslav was a belligerent person who was always pointlessly harass-
ing them.

The five-person mediation panel guided the discussion of the contro-
versy and attempted to help define the issues at hand. In the early phase of
the discussion, the potential for future escalation of the dispute became very
clear. Mr. Janaslav (sitting there with his arm in a cast and sling) noted that
he had a knife at home, and if he was threatened again, he didn’t know what
he would do. As the discussion continued, a comment was made which seemed
to be a turning point: Mr. Janaslav and Mr. Valdez were both arguing, and
Mr. Janaslav said, “Look, I'm afraid of you people. You have more men
in your household. I’'m scared.” The Valdez family members seemed genuinely
taken aback that they frightened Mr. Janaslav, since they thought that he
was an ogre. The idea that he was actually feeling on the defensive and that
he had iiic courage to say so was somehow a turning point. The Valdez family
members began to cautiously apologize at that point, and conversation began
to turn toward possible solutions to the controversy. Mr. Valdez offered to
paint the curb a foot and a half on either side of the driveway. If a Valdez
car ever extended over that point, then Mr, Janaslav was to tell Mr., Valdez,
and the car would be moved. Mr. Valdez said the communication should
be between the'two heads of the households, because “menr understand these
things better.” The women of the two families agreed. The mediation panelists
swallowed hard —they clearly did not share the views of the two families that
“men understand these things better,” yet they remained nonjudgmental to
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make the agreement work. The project reports that the agreement was suc-
cessful; the families report that they are not having problems.

It is useful to picture what would have happened had the prosecutor
accepted this particular case. Either it would have been dismissed (perhaps
due to the complainant’s frustration with continuances) or it would have
reached trial and a verdict. The trial would have dealt with the narrow issue
of the assault and battery, The other issues that animated the dispute would
have been irrelevant and inadmissable for the most part. Communication
would have taken place through professional intermediaries, and the court
could either find innocence (angering Janaslav further) or guilt (enraging the
Valdez family). The kids would still give Janaslav the “evil eye,” making his
daily life miserable; the driveway would still be intermittently blocked; the
two families would continue to live an uncomfortable existence. And the
dispute might escalate. Only a few weeks before this fight occurred, a per-
son was shot by his neighbor in San Francisco over a recurrent blocked
driveway controversy.

A brief look at crime data indicates the magnitude of the problem. The
vast majority of American homicides are not television’s stereotyped stranger-
to-stranger offenses. They are husbands killing wives, relatives killing
relatives, neighbors shooting neighbors. The issues involved are rarely more
glorious than a blocked driveway. The Vera Institute of Justice’s recent study
of felonies in New York notes that, “because our society has not found ade-
quate alternatives to arrest and adjudication for coping with interpersonal
anger publicly expressed, we pay a price.” The price includes court conges-
tion, high dismissal rates, and ineffective dispute resolution. The Vera
researchers recommended experimentation with mediation projects to han-
dle many types of cases.

Hearing Officer Characteristics

Hearing staff characteristics vary widely among the projects and in-
clude lay citizens trained in mediation or arbitration techniques by the proj-
ects in Boston, Rochester, and New York; law and social work students in
Columbus; and lawyers ir=Orlando. Some telephone conciliation projects,
such as the Massachusetts“Attorney General’s consumer projects, employ
undergraduates on internships. The Maine small claims court mediation ef-
fort has relied heavily upon retired persons, an approach with interesting
parallels to the role of elderly persons as dispute resolvers in many unin-
dustrialized societies.
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The Suffolk County Community Mediation Center tynifies the selec-
tion and training of hearing officers in many programs. The project has
trained approximately 140 community volunteers as mediators. The volunteers
learn of the project through local advertising, public relations efforts and
contacts with friends and others who know of the project. Candidates for
mediation training are screened by the Executive Director and the Deputy
Director/Training Coordinator. The candidates complete a questionnaire
describing their characteristics and are asked a variety of questions in the
interview. Basic requirements include that a candidate be:

¢ 18 years of age or older;

o literate and fluent in English;

¢ in good health and neat in appearance;

e interested in community affairs and activities; and
¢ able to relate to others without prejudice.

The Suffolk County mediators vary widely in age, sex, race, income,
occupation and other demographic variables. The diversity is considered
beneficial to the program because an effort is made to assign mediators

* systematically to clients. For ex’ample, if a dispute involves middle-aged per-
sons, an effort will be made to assign middle-aged mediators; disputes in-
volving a male and a female typically will be assigned a mediation team
composed of both a male and a female.

Mediators in Suffolk County receive 42 hours of training over a four-
week period. The training sessions include lectures on mediation, role play-
ing of mediation sessions, and video-taped feedback to trainees regarding
their mediation style and non-verbal cues. The success of the mediation train-
ing is attested to by the fact that approximately 95 percent of the volunteers
trained by the project over the past three years are still active mediators with
the project. On the completion of mediator training, the mediators are sworn
to an oath of confidentiality and impartiality by a judge. New mediators are
paired with experienced mediators in their initial mediation sessions to pro-
vide them additional training and support.

The American Bar Association’s Dispute Resolution Directory, 1981
provides a summary of the characteristics of hearing officers used. (Later
Directories do not provide comparable information.) The directory includes
141 programs (minor dispute centers handling broad civil and criminal
caseloads, as well as projects specializing in housing, domestic, and other
areas), and the index listing hearing officer types reports that 61 projects
use lay citizens as hearing officers, 20 use attorneys, 19 use academicians
and students, 55 use social service professionals, and 11 use court clerks.
Some proujects employ more than one type of hearing officer.
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Dispute Settlement Procedures of Selected Programs

Tables IA, B, and C in Appendix A present a summary of the dispute
settlement procedures of 29 programs collected through a telephone survey
of program directors. Programs were selected to represent major variations
within the three basic classifications discussed earlier: justice system-based
programs (Table [A), composite programs (Table IB) and community-based
programs (Table I1C).

The survey showed considerable differences between the dispute set-
tlement procedures of the eleven justice system-based and the nine composite
programs surveyed. While procedures in the two types of programs do
overlap, the composite programs are more likely to report the use of con-
ciliation, hold hearings in office buildings and informal settings, report longer
average hearing lengths, use laypersons rather than law students and profes-
sionals, and report lengthier training sessions.

The survey contacted nine community-based programs and found that
five programs continued to operate as community-based projects, while four
programs originated as community-based programs, but are evolving into
composite style programs with greater links to the criminal justice system.
As in the case of other types of programs, mediation predominates, but a
significant proportion of cases are reportedly handled through conciliation
as well. The Cambridge and Albany programs report that their hearings are
held in informal settings (daycare centers, churches, community buildings,
etc.). The average length of hearings reported are similar to those for com-
posite programs and longer than those for justice system-based programs.

The number of hearing officers used per session in community-based
programs is considerably larger than for either justice system-based or com-
posite programs. The San Francisco and Redwood City programs have five
hearing officers per session; the Fresno, New Haven, and Albuquerque pro-
grams have three, the Cambridge, Albany, and Darby programs have two.
Only the Santa Monica program reports the use of a single mediator per ses-
sion, and that program notes that it uses two mediators in special cases. The
use of a large number of hearing officers per session enables community-
based programs to project the image of collective problem-solving by the
community and also allows for the training of a larger number of dispute
resolution personnel.

Interestingly, the programs that continue to operate as community-
based projects all report using three or five mediators, while those that are
making or have made the transition to composite program approaches use
one or two. Laypersons predominate in five of the nine programs. The San-
ta Monica program uses primarily lawyers, and the Albany program has
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trained professional mediators. The remaining two programs (Fresno and
Albuquerque) use a mixture of lawyers, laypersons, and ministers. Both pro-
grams are operated by the Christian Conciliation Service, and this sponsor-
ship accounts for the mixture of types of mediators. The training of mediators
in community-based programs (summarized in Table I1C) tends to be roughly
comparable to that for composite programs, but somewhat lower in the
number of hours required prior to serving an apprenticeship. Seven of the
nine composite programs do not provide any payments to the hearing of-
ficers, in stark contrast to the practices of the justice system and community-
based programs which tend to provide at least minimal payments to
mediators.

Conclusion

A number of types of techniques are used by community dispute resolu-
tion programs to resolve conflicts. This chapter reviews the characteristics
of the three major types of approaches used: conciliation, mediation, and
arbitration. A detailed example of one mediation hearing is provided to il-
lustrate the complex variety of issues that can arise in a common, everyday
dispute. The chapter also discusses variations in hearing officer characteristics
and in the dispute settlement procedures used by the 29 surveyed programs.
The different types of community dispute resolution programs vary
systematically on a number of dimensions. For example, the community-
based programs tend to report longer hearing lengths than justice system-
based programs and also have more hearing officers per session. These pro-
cedural differences reflect philosophical differences across programs.

Footnotes

1. This research has been conducted by Professor Dean Pruitt of the
Department of Psycuology of ihe State University of New York at Buf-
falo and has not as yet been published.
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FOUR

Program Structures, Intake Procedures,

and Caseloads

Community dispute resolution programs have been designed to meet
a variety of objectives, and programs have evolved highly distinctive struc-
tures and procedures to meet these objectives. This chapter addresses the
following questions;

e What types of program structures and organization have
evolved?

* How do case intake procedures vary across programs, and what
role does coercion play in encouraging disputants to participate
in the program’s services?

¢ How do program caseloads vary?

The discussion highlights major differences that occur among the three
major types of programs, justice system-based, community-based, and com-
posite programs, on the dimensions under consideration in this chapter.

Program Structure and Organization

Dispute settlement programs vary considerably in their structure and
organization. The projects included in our survey typify the range of varia-
tions in program organization. Appendix A presents tables summarizing the
structure and organization of the 29 programs contacted as part of this study.
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The separate Appendix tables present information on justice system-based
(Table 2A), composite (Table 2B), and community-based programs (Table
2C), respectively.

Justice System-Based Programs. The selected justice system-based pro-
grams vary considerably in dates of establishment, and the programs began
operations in the following years: the Columbus program was begun in 1971;
Cincinnati, Los Angeles, Dorchester, Fort Lauderdale, and Trenton from
1974 to 1976; Portland and Louisville in 1978 and 1979, and Waterbury,
Cleveland, and Norman from 1981-82,

Program sponsors include the courts (Fort Lauderdale, Louisville, Dor-
chester, Trenton), prosecutors’ offices (Los Angeles, Cincinnati, Columbus,
and Norman), and closely-related branches of government (Waterbury,
Cleveland, and Portland). Staff sizes vary greatly depending upon the pro-
gram’s caseload and related factors. The smallest program in the sample was
the Trenton, New Jersey program, with only onc full-time staff member and
two full-time mediators. In comparison, the Los Angeles program has seven
administrative staff personnel, counts the district attorney’s 100 intake of-
ficers as part of the staff of the program, and has 12 staff mediators, all
of whom work only part-time on mediation. The Columbus program has
the largest pool of mediators with over 60 mediators supplementad by 12
human relations counselors.

The program budgets of justice-system based programs are difficult
to estimate in some cases because mediation personnel also perform other
functions for the sponsoring agency, such as probation work, case intake
screening, and others. The least expensive program in our sample was the
Trenton program, with a total annual budget of $35,000 paid fc - by the local
county. In comparison, the Cincinnati program has the largest budget
($320,000), and the costs of the program are shared equally by the City of
Cincinnati and the county in which the program is located.

Composite Programs. The nine composite programs sampled also range
considerably in their dates of establishment; they vary as follows: Rochester,
New York, Coram, and Atlanta began operations between 1973 and 1978;
and Washington, D.C., Honolulu, Chapel Hill, Houston, and Dallas were
implemented between 1979 and 1981. The range of dates of establishment
of the composite programs is roughly equivalent to the justice system-based
programs. The composite programs are all sponsored by private nonprofit
corporations. In some cases, such as Atlanta, the corporation was developed
explicitly for operation of the program. In other cases, programs have become
attached to previously existing nonprofit organizations, such as The Institute
for Mediation and Conflict Resolution in New York City.
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The number of available mediators for the composite programs tend
to be considerably larger than those of the justice system-based programs,
with seven of the nine composite projects having larger mediator pools than
any of the Il justice system-based programs. The projects also tend to have
larger administrative staffs. Accurate comparison is difficuit, however,
because many of the justice system-based programs may obtain the services
of agency personnel on a part-time basis and not have this assistance reflected
in their overall staff figures.

The composite program budgets tend to be derived from a variety of
sources, including city, county, and state funds, foundations, United Way
support, and consulting fees obtained for training and other services. The
budgets of the composite programs tend to exceed those of the justice system-
based programs, again due in part to the need to pay for all their own sup-
port services and space rather than receiving substantial in-kind assistance.
The Was¥ington, D.C. program does receive considerable in-kind support
from the courts and the U.S. Attorney’s Office, including space, furniture,
screening services, and supplies. These in-kind services are not included in
the budget listed on Table 2B. Annual budgets of the composite programs
range from $63,090 in Chapel Hill to $419,000 in New York City,

Community-based Programs. The nine sampled community-based pro-
jects are of more recent origin than the preceding programs, and their dates
of establishment range from 1977 to 1980 for San Francisco, Albany, Dar-
by, Pennsylvania, Santa Monica, and Cambridge; and from 1980 to 1982
for Albuquerque, New Haven, Fresno, and Redwood City.

The San Francisco Community Board Program is the original model
upon which many of the later community-based programs have been based.
As in the case of the composite programs, the community-based projects are
sponsored by nonprofit corporations. Two of the projects included in the
sample are sponsored by the Christian Legal Society, one is sponsored by
a local bar association, and others are sponsored by agencies developed ex-
plicitly for the sponsorship of the program.

Except for San Francisco and Albuquerque, the community-based pro-
grams tend to have mediator pools that are considerably smaller than those
of the composite programs. Staff sizes and budgets also tend to be relatively
small in comparison to either the justice system-based or composite programs.
Funding sources for the community-based programs are diverse and include
foundations, the United Way, and limited governmental support. The Fresno
and Albuquerque programs raise a significant proportion of their budgets
from user’s fees.
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In summary, the three types of programs appear to vary considerably
with regard to their organization and structure, based upon the data collected
in the survey. The composite programs tend to have the largest budgets, the
largest pools of mediators, and highly diverse sources of funding. The justice
system-based programs, by definition, are funded primarily with government
support; the community-based programs, in contrast, are primarily supported
by foundations and other contributions.

Program Intake Sources

Project case referral sources differ considerably among the various
dispute settlement projects. The evaluation of the Florida projects! noted
earlier, which are justice-system based and composite programs, indicated
that the police and prosecutor’s office are the primary sources of referral
for those projects with each contributing 31 percent of the caseload. The
remaining 39 percent of the caseload is distributed over ten other case sources,
with no single source contributing more than 7 percent of the cases. In
descending order, these additional referred sources are: walk-ins, court clerk,
legal aid, city hall, news media, consumer protection agency, judges, private
attorneys, other governmental agencies, and a residual category labeled
“other.” This pattern of referral sources is common for many projects, but
in certain jurisdictions one source produces the majority of referrals; e.g.,
bench (Boston), court clerk (Rochester), prosecutor (Jacksonville), and police
{Orlando).

Project evaluations have indicated striking differences in case process-
ing data as a function of case referral sources. For example, the Department
of Justice Neighborhood Justice Center evaluation? indicates that referrals
from judges are the most likely to result in hearings being held. The prob-
ability of a referral resulting in a hearing declines as referrals are made by
the police, the prosecutor’s office, legal aid, and others. Conversely, rates
of the achievement of settlements at hearings were very similar across various
referral sources for the five Florida programs. Cases referred by the pro-
secutor resulted in agreements in 84 percent of cases reaching hearings; judicial
and police referred cases resulted in agreements in 83 percent of cases reaching
hearings; the rates of agreement at hearing for legal aid, walk-in, and con-
sumer protection agency referrals were 80 percent, 78 percent and 52 per-
cent, respectively. This relatively slight variation in proportion of cases
reaching agreement by referral source in the Florida programs is probably
caused in part by variations in the types of cases sent by the different agen-
cies. For example, the Florida evaluation notes that 91 percent of assault
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cases result in some agreement once they have reached a hearing, in contrast
to only 71 percent of consumer cases and 70 percent of landlord-tenant cases.
The assault cases are likely to predominate in the prosecutor referrals, while
civil cases predominate in legal aid, consumer protection agency, and other
similar referral sources.

Intake Procedures and Their Impact

As was noted in the preceding section, cases are referred to projects
from a variety of sources. Once a case is filed by a complainant, a letter is
typically sent to the respondent in the case indicating the scheduling of a
case hearing. The wording of such letters varies greatly across the diverse
dispute processing projects. The letters can be arrayed on the dimension of
level of “coercion” of respondents, from very low coercion to compuisory
participation in the dispute processing forum. The following examples il-
lustrate the range of variation:

(1) Very low coercion. Projects employing this approach tend to sim-
ply inform respondents of the availability of the dispute processing service
and suggest that it may be useful for them to participate. This approach
especially predominates in community-based projects. For example, the
‘Venice/Mar Vista letter to respondents stated in part, “As intake worker and
mediation coordinator, I know that there are two sides to every situation
and, therefore, would appreciate your contacting me to discuss this situa-
tion from your point of view.” An explicit effort is made in the letter to indi-
cate the nonjudgmental nature of mediation, and project stationery is used.

(2) Moderate coercion. This approach is characterized by the use of
letters that advise the respondents to attend the hearing; such advice is often
represented in brief and official-appearing statements. For example, the Suf-
folk County (New York) Community Mediation center’s letter to respondents
has employed the following wording in part, “A review of this case indicates
you are qualified to submit this matter to mediation. Therefore, you are ad-
vised to appear at the Community Mediation Center . . . for a private hear-
ing on (date and time specified).” Such wording does not provide a threat
for noncompliance but does make attendance at the hearing appear urgent
and strongly advisable,

(3) Quite high coercion. Projects employing this approach explicitly
state possible negative outcomes arising from nonattendance at hearings. Such

projects are typically sponsored by justice system agencies and can presumably’

carry out the threats if they so desire. For example, referral letters from the
Miami Citizen Dispute Settlement Program include the statement, “A hear-
ing on the above complaint will be conducted at the above time and date.
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Please present yourself promptly. Failure to appear may result in the filing
of criminal charges based on the above complaint.” The letter is on official
court stationery and signed by the state attorney for the eleventh judicial
circuit. Similarly, the Dorchester (Massachusetts) Urban Court Mediation
Project employs similar wording and also highlights the negative aspects of
court case processing, stating in part, “If you fail to appear, the complaint
may issue, and this case will then be processed through the regular criminal
court procedures with the consequent time, costs and possible penalties.” The
Rochester Community Dispute Services Project similarly highlights the
negative aspects of non-attendance by stating, “failure to appear may result
in a warrant being issued for your arrest.” All of these form letters use the
word “may” in discussing the potential negative repercussions of non-
compliance with the request to attend a hearing. Detailed data are not
available for the various jurisdictions noted above regarding the proportion
of routine citizen complaints that actually result in charges being filed and
court hearings. Some have suggested that only a small proportion of the minor
dispute complaints brought to the prosecutor or the court actually result in
formal court action; if this is true in jurisdictions employing letters threatening
possible prosecution, then the threat may be an empty one in many cases.

(4)Very high coercion. Projects in this category indicate to respondents
that the justice system will definitely proceed with prosecution if the respon-
dent does not attend the scheduled mediation hearing. For example, the
Citizen’s Dispute Settlement Project of the Minneapolis City Attorney’s Of-
fice mails a letter to respondents which states, “it was decided that rather
than pursuing criminal prosecution we would offer you the alternative of
participating in the Citizens Dispute Mediation Program. In return for your
cooperation with the program we would agree to withhold prosecution of
the incident. Please contact our office so we can discuss this matter further.
If I have not heard from you by (date specified), we will proceed with pro-
secution.” The letter is signed by an.assistant city attorney. Similarly, in
Chapel Hill, North Carolina, some of the project’s cases are referred from
the Office of the District Attorney for the Fifteenth B Judicial Circuit. In
these instances a warrant is sworn out against the respondent by the com-
plainant, but a letter is sent to the respondent offering the alternative of
mediation at the Dispute Settlement Center. Projects employing “very high
coercion” essentially offer respondents the opportunity to divert a case that
has already been judged to be prosecutable. In the Minneapolis project, an
assistant city attorney must find probable cause to proceed with prosecution
before a case is accepted by the program and a letter sent to the respondent.

(5) Outright referral to the program. In a number of cities cases are
referred to mediation from the bench when the judge feels the case is ap-
propriate for a hearing. For example, in the Maine District Courts small
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claims mediation program, judges refer cases to mediation at the time of
docket call and often do not indicate the voluntary nature of the referral.
McEwen and Maiman report that in a substantial percentage of cases,
disputants state that they did not feel they had any choice but to go to the
mediation session.?® The mediation sessions are typically conducted in judges’
chambers, empty courtrooms, and other rcoms near the courtroom in the
Maine program by non-lawyers employed by the court. In San Jose, Califor-
nia, small claims cases are initially referred by the court clerk to mediation.
If a complainant persistently refuses the mediation option, the case will be
scheduled for court hearing without mediation; very few complainants are
aware that they have the option to refuse mediation, however, and simply
obey the clerk’s instructions. Respondents are subpoenaed to appear at the
mediation session as they would be at a normal small claims court hearing;
the mediators serve as referees, assisting the judge in the settlement of cases.

(6) Statutorily-based compulsory non-judicial processing. A limited
number of jurisdictions, including Pennsylvania, Ohio, and New York have
adopted compulsory arbitration of minor civil matters. In each jurisdiction
arbitration is typically conducted by a panel of attorneys, and disputants have
the right to a trial de novo. The results of such approaches are discussed
in a report by the Judicial Council of California4 and also in a recent Rand
Corporation study.5 The Rand study reports high levels of satisfaction with
such arbitration. The National Institute for Dispute Resolution is encourag-
ing the development of court-annexed arbitration nationwide.

The six levels of coercion discussed above indicate the major variations
in pressure upon respondents to attend nonjudicial hearings, though many
additional gradations of encouragement are possible. The selection of a
specific level of approach to respondent coercion depends upon a variety of
factors, including:

1. The aims of the specific program. Projects designed to attempt
to relieve court caseload pressures tend to adopt quite high to
very high levels of coercion. Community-based projects tend
to avoid the impression of pressuring respondents to attend
hearings.

2. Program sponsorship and affiliations. Clearly, the higher levels
of coercion are only available to projects that are either spon-
sored by justice system agencies or tied sufficiently close to
them to warrant their confidence in virtually compelling respon-
dent attendance at mediation sessions.
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3. Point of intervention in case processing. Some projects seek
to obtain cases prior to the filing of any charges on the theory
that “voluntary” settlements among the disputants are more
likely when no formal court actions have yet commenced. Such
projects note that high levels of coercion are antithetical to the
spirit of mediation and may actually be counterproductive,
reducing the probability of durable settlements. Rigorous data
on this point are not available. Such projects have limited op-
portunities for strong coercion. Other projects assert that
dispute settlement is most effectively achieved once a case has
already entered the official court system. These projects seek
then to divert cases to the alternative procedure. Relevant legal
issues associated with the use of coercion are noted in a number
of recent articles.®

In general, it appears that attendance at hearings does increase as coer-
cion increases. For example, the three Department of Justice Neighborhood
Justice Centers employed low to moderate levels of coercion and were not
sponsored by justice system organizations. Only 35 percent of their cases pro-
ceeded to mediation hearings during the evaluation period. In cbmparison,
the Florida State Supreme Court sponsored evaluation of five Florida dispute
centers and reports that hearings were held in 56 percent of cases referred.
The Florida projects tend to employ “quite high coercion” levels, informing
disputants that charges may be brought if respondents fail to attend hear-
ings, and these projects are sponsored by justice system agencies. The Min-
neapolis Citizen Dispute Settlement Project sponsored by the prosecutor
employs “very high coercion” and reports that 90 percent of its cases result
in mediation hearings.

The proportion of cases proceeding to hearings does not adequately
measure the success of a project in resolving disputes. Projects do tend to
have remarkably similar levels of achievements of written agreements at hear-
ings. For example, the evaluation of the three Neighborhood Justice Centers
indicates that 81 percent of cases having hearings result in written agreements;
the Florida evaluation also reported that 81 percent of cases in the five pro-
jects studied result in agreements. But projects vary considerably on the pro-
portion of agreements reached prior to hearings. Some projects devote
considerable resources to attempts at telephone conciliation between the par-
ties, while others invest few resources in the pre-hearing stage and rely upon
the hearings for the attainment of agreements. The Florida evaluation reports
that 8 percent of cases reach agreement prior to hearings for the five pro-
jects, while the Department of Justice Neighborhood Justice Center evalua-
tion reports that 17 percent of cases reach agreement prior to hearings. The
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combined hearing and prehearing agreements for the Florida projects results
" in 54 percent of cases being resolved in comparison to 45 percent of cases
in Neighborhood Justice Centers (see Exhibit 4.1). The issue of the longevi-
ty of such agreements is addressed in the chapter five discussion of evalua-
tion findings.

Exhibit 4.1

Case Processing Comparisons

Neighborhood Florida
Justice Centers Projects
Proportion of referred cases in
which hearings are held 35% 56%
Agreements reached as a pro-
portion of hearings held 81% 81%
Agreements reached at hearings
as a proportion of all referrals 28% 45%,

Agreements reached prior to
hearing as proportion of all
referrals 17% 8%

Total agreements at and prior
to hearings as a proportion of
all referrals 45% 54%

The proportion of cases resulting in hearings varies dramatically
depending upon referral sources. For example, the Neighborhood Justice
Center evaluation reports that hearings were held in 82 percent of cases in-
volving bench referrals, but only 20 percent of cases involving self-referrals.
It should be noted, however, that only 2 percent of cases referred by the bench
were resolved prior to hearing, but 22 percent of self-referred cases were
resolved prior to hearing.

Projects need to determine their choice of intake procedures in light
of the variety of factors discussed in this section and in Iight of their available
options, given the character of their local justice system.

Tables 3A, B, and C in Appendix A present summaries of the intake
procedures of the twenty-nine programs investigated in the telephone survey.
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Programs vary considerably in referral sources, types of cases handled, and
types of cases excluded. A number of other documents provide a detailed
discussion of project intake procedures.?

Program Caseloads

The telephone survey also collected data on caseloads, dispute resolu-
tion rates, and the outcomes of long-term follow-up for the 29 surveyed proj-
ects. (See Appendix A Tables 4A, 4B, and 4C). In most cases, these data
were not collected in empirical studies by independent evaluators, but rather
were obtained from the projects’ internal management information systems.
As a result the data may have considerable limitations, and must be viewed
with appropriate caution. Furthermore, in a number of projects data are not
available regarding resolution rates and long term follow-up.

The three types of programs vary considerably in caseload size with
the justice system-based projects tending to have the largest caseloads, the
composite programs having an intermediate level, and the community-based
projects having the lowest caseloads. This pattern of findings is to be ex-
pected. The justice system does not lack for cases in the typical American
jurisdiction, and programs based in the justice system have the advantage
of receiving cases in large numbers directly from case intake staff in the justice
system agencies. Composite programs by definition collaborate closely with
justice system agencies but are sponsored by organizations independent of
the system. These programs also typically evolve strong referral linkages with
local justice agencies and receive sizable caseloads. The community-based
projects, on the other hand, often seek referrals directly from citizens or from
non-justice system community agencies and groups. This has proven to be
a formidable task, and a number of the community-based programs have
modified their approach and sought closer ties to justice system agencies in
order to receive adequate referrals for continued operation.

Conclusion

This chapter illustrates the considerable differences in program struc-
tures, intake procedures, and casecloads among justice system-based,
community-based, and composite programs. Justice system-based programs
are integrated into the caseflow of the justice system, tend to apply con-
siderable pressure upon disputants to encourage their participation in pro-
gram services, and have relatively large caseloads. Community-based
programs, on the other hand, operate outside of the justice system and seek
referrals from a diverse array of sources. These programs do not seek to
pressure disputants with threats of potential court actions, but rather attempt
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to persuade disputants to take part in program activities. The caseloads of
such programs are relatively low. Ten years of experience with dispute resolu-
tion has consistently demonsirated the difficulty of receiving large numbers
of cases from citizen self-referrals or from community agencies. Composite
programs tend to have good working relationships with justice system refer-
ral agencies but also are independent of the system in operation. They have
intermediate caseload sizes when compared to the other two types of pro-
grams.

Programs of all three types are similar in their predominant use of
mediation rather than arbitration. The community-based programs use con-
ciliation considerably in their initia! contacts with disputants, and these
meetings are typically at the disputant’s home, in contrast to initial telephone
or mail contacts by the other types of programs. All of the programs seek
the common goal of resolving a diverse array of citizens’ disputes through
more informal and participatory means than is routinely available in court
hearings.
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Section II

Assessing the Impact of Community

Dispute Resolution Programs

Community dispute resolution programs have a wide variety of goals,
and Chapter 2 provided a summary of the major goals sought by programs.
The three chapters in Section 11 assess the degree to which community dispute
resolution programs have attained their goals. Specifically, Chapter 5 reviews
the complex issues involved in assessing the quality of justice rendered by
dispute resolution programs and summarizes major research findings in this
area; Chapter 6 assesses the case processing efficiency and costs of such pro-
grams, and Chapter 7 examines the impacts of such mechanisms on access
to justice. These chapters view the impact of dispute resolution mechanismis
from varying perspectives. The treatment of the “quality of justice” focuses
primarily upon criteria that are important to indivicual disputant—i.e., how
satisfied are they with the processes and outcomes of dispute resolution ef-
forts? The discussion of program case processing efficiency and costs focuses,
for the most part, on organizational issues—how do programs function to
achieve efficiency goals and how do they affect other organizations? The
Chapter 7 discussion of impacts of programs on “access to justice” focuses
on still another level of analysis, and explores from the perspective of the
overall society how programs affect the level of access to justice. Needs for
further research on dispute processing are also discussed at various points
in the Section 1I assessrpent of program impacts.




FIVE

Assessing the Quality of Justice
Provided by Programs

The concept of the “quality of justice” is an elusive one, and yet the
goal of improving the quality of justice provided to disputants is a central
animating force in the current American dispute resolution movement.
Regardless of their individual philosophies, virtually all dispute resolution
programs seek to improve the process of settling conflicts and provide a higher
quality of justice for certain classes of disputes, such as those involving per-
sons in ongoing relationships or simple commercial relationships. Especially
in the case of mediation, the predominantly voluntary nature of the process
combined with the absence of such characteristics of adjudication as rules
of evidence, the use of attorneys as intermediaries, and the severe time limita-
tions typical of lower court hearings are assumed to encourage a broad ranging
discussion of the issues underlying the conflict. Agreements fashioned by
the disputants themselves and reflecting the full range of issues in controversy
are thought to result in more durable case settlements and greater disputant
satisfaction.

Because community dispute resolution programs frequently assert that
improved quality of justice is a central program goal, the assessment of pro-
gram impacts on this goal is critical. To the extent that individual programs
find it difficult to reduce court caseloads or costs, they will be increasingly
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assessed in light of their capacity to offer an improved quality of justice.
Funding decisions may turn on a program’s ability to persuasively argue that,
for the types of cases they handle, the outcomes for disputants are superior
to those arising from court processing. This chapter explores ways of think-
ing about the “quality of justice” and then provides empirical evidence on
the extent to which dispute resolution programs attain varying goals related
to the ¥quality of justice.”

Accordingly, the specific questions explored in this chapter include:
® what are the varying conceptions of the “quality of justice”?,
¢ how can “quality” be measured?, and

¢ what empirical evidence currently exists regarding the “qual-
ity of justice” rendered by dispute resclution programs?

Where possible, the relative quality of outcomes of alternative dispute
resolution mechanisms and the courts are compared. Sufficient data are not
available from existing research studies to systematically and rigorously com-
pare separately the “quality of justice” outcomes of the three basic types of
programs discussed earlier. The findings reported in this chapter are rele-
vant to mediation and arbitration in general and to their relationship with
formal adjudication. The bulk of studies of community dispute resolution
programs have focused upon those programs offering mediation, and the
research findings in this chapter focus predominantly upon mediation research
findings.

Complexities Involved In Assessing the Quality of Justice

A wide variety of procedures have evolved to settle disputes and render
“justice” to disputants, and earlier sections of this report have discussed some
of the primary features of a number of common dispute settlement procedures
such as conciliation, mediation, and arbitration. The task of assessing the
relative “quality of justice” of differing dispute processing mechanisms is ob-
viously a difficult one, and at a minimum requires some agreement on the
major components of “quaiity,”

One simple approach to the problem would be to argue that high quality
justice is only possible when a given process is made available to disputants.
In the United States, for example, one could argue that high quality justice
requires at @ minimum the provision of “due process” to disputants. Rele-
vant procedures include speedy, public hearings before impartial dispute
resolvers, the opportunity to be informed of the nature and cause of the ac-
cusation and to confront witnesses, and to have assistance of counsel. A per-
son highly committed to the Anglo-American adversarial system of justice
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might presumably assert that high quality justice is not possible without these
provisions. Such an approach would put an end to the search for ways of
defining the “quality of justice” by suggesting at the outset that only one
set of processes can yield high quality justice. Such an assumption is highly
dubious, and this approach is clearly inappropriate if one wants to compare
without bias two disparate forms of dispute processing in terms of the quali-
ty of justice they render. Instead, one must abstract out those common aims
sought by both community dispute resolution programs and adjudication
as systems of dispute settlement and compare their achievements on these
dimensions.

Four major elements of the “quality of justice” are commonly sought
regardless of the type of procedure used:

1. Precision in surfacing relevant facts. Thibaut and Walker have
explored this dimension in comparisons of the adversarial
system of justice and the inquisitorial system common in
Western Europe.?

2. Consistency so that relatively similar outcomes occur for similar
cases. This concern is greater for adjudication where decisions
are made than for mediation in which disputants fashion their
own agreements. Mediators have limited options for constrain-
ing variability in outcomes, and only intervene when gross in-
justices appear likely to take place.

3. Disputant satisfaction with the process and outcomes, and
beliefs that they are fair, and

4. Compliance by disputants with the judgments or settlements
produced by the dispute processing approach.?2

Numerous additional qualitative elements of justice exist including the
understandability of the process, the adequacy of opportunities for participa-
tion by parties in the case, and the implications of dispute processing ap-
proaches for social justice.

The first two elements listed above, precision and consistency, have
proven quite difficult to measure, and relatively little research has been con-
ducted on them in the dispute resolution field. Little is known regarding the
degree to which different dispute processing procedures surface the relevant
facts. The Thibaut and Waiker studies, and related research in that tradi-
tion, have documented the difficulties of assessing the precision of different
processes.® Similar problems occur for the assessment of consistency, and
increased concern for consistency in adjudication has surfaced in recent years
with the development of various sentencing guideline schemes designed to
constrain and structure discretion to improve the equity of case outcomes.
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The elements of disputant satisfaction and compliance with agreements
and judgments have been repeatedly assessed in research studies, and a
number of studies have compared mediation and adjudication case process-
ing on these dimensions. These available measures will be focused upon in
this chapter as the primary indicators of quality of justice.

Finally, especially when assessing mediation, dispute resolution rates
must be considered in addition to measuring satisfaction or compliance. Court
cases that proceed to trial inevitably result in some sort of decision by the
judge. In contrast, the voluntary nature of mediation results in only a por-
tion of cases reaching any disposition. Prior to considering the quality of
justice rendered by mediation agreements it is necessary to determine what
proportion of cases in fact reach any agreement whatsoever.

In summary, three major types of data that are available from research
studies will be reviewed to assess the comparative quality of justice of media-
tion programs and the courts: (1) dispute resolution rates, (2) disputant
satisfaction with the process and outcomes and perceptions of their fairness,
and (3) disputant compliance with settlements. Relevant measures and
available data sources for each type of information will be discussed in turn.

Major Available Measures of the Quality of Justice

Dispute Resolution Rates

Dispute resolution rates are simply measures of the proportion of
mediation program cases reaching agreement either before or after hearings.
While most mediation programs take steps to gather such data, the available
data are typically not detailed concerning the types of conflicts involved, the
types of agreements reached, the disputants’ views of the adequacy of the
agreements, and similar issues.

Considerable variations exist in the probable reliability of such data,
especially for data regarding case settlements prior to heaiing. Complainants
who have decided not to pursue their grievance to the point of a hearing for
any of a number of reasons may inform the project that the matter is settled
simply to stop the repeated contacts from the project. Project intake workers
may also perceive that a problem is solved by “selectively hearing” the reasons
given by the complainant for discontinuing the claim. In short, while pro-
ject data on dispute resolution rates are the most commonly available
measures, they are regrettably the maost limited in value due to the probable
disparity in definitions of terms and complexities of interpreting the data.
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The simple achievement of an agreement at a hearing, while signifi-
cant, can represent anything from a highly comprehensive and sensitive agree-
ment reflecting an effort to solve the entire range of problems embedded
in the dispute to an agreement by the parties regarding a marginal issue that
may have some limited importance but leaves the vast bulk of the conflict
unresolved. Some programs strongly advise their hearing officers not to set-
tle at all costs and discourage the development of agreements on highly
marginal issues solely for the sake of an agreement. Other mediation pro-
grams may subtly (and probably unintentionally) convey the message to hear-
ing officers that one’s agreement “batting-average” is important and may be
a determinant of whether the hearing officers can continue to work with the
project. Such pressures are inevitable in a world in which “successful” case
statistics are a major determinant of the continued funding of a program.
Virtually all programs point with pride to their accomplishments in settling
a high proportion of cases at hearings.

Disputant Perceptions of the Process and Agreements

The second major class of data related to the quality of justice is data
on disputant satisfaction with the fairness of the mediation process and out-
comes. These data are typically collected in evaluations of dispute media-
tion programs, and are not generally available directly from most programs
as was the case with the dispute resolution rates. Major measures of this type
include disputant satisfaction with the overall program, the resolution pro-
cess, the mediator, and the terms of the agreement, and disputant views of
mediator and mediation process fairness. Some studies also provide infor-
mation regarding the content of the agreements. Additional perceptual
measures collected in some studies include assessments of the understandabili-
ty of the mediation process, the degree of opportunity provided to disputants
to tell their story, and the like.

A number of studies of dispute mediation resolution have gathered data
on disputant perceptions of community dispute resolution programs.4 In ad-
dition, some recent studies have assessed disputant perceptions of programs
that handle relatively specialized caseloads including small claims mediation,5
divorce mediation,® and child-parent dispute mediation.” The Law Founda-
tion of New South Wales recently completed a detailed evaluation of the
perceptions of disputants in three Australian Community Justice Centers.8

Ideally the perceptions of dispute resolution program disputants would
be compared to those of persons having their cases handled by the courts
in order to carefully assess the differences between the two forms of case
processing, and the most rigorous approach to form such a comparison would
be to have disputants randomly assigned to the two types of forums. Two
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studies have used this approach; the Vera Institute of Justice study? of media-
tion in Brooklyn and Pearson’s study of divorce mediation. An alternative,
and less rigorous approach, would be to form a comparison court sample
by matching existing cases on dimensions similar to those predominant in
the mediation case sample. The Maine smalt claims study'® used a less rigorous
quasi-experimental design and compared mediation cases with court cases
in courts not having mediation available.!

Measures of the Stability of Dispute Settlement Over Time

A number of studies have sought to determine the longevity of dispute
resolution agreements. Relevant measures have included data from official
records on recontacts by disputants with justice system agencies?? and inter-
views with disputants regarding whether the dispute continued to be settled.
Typical interview questions include whether the disputing parties have kept
all the terms of the agreement, and whether there have been any additional
problems with the other party. Many programs also inquire where disputants
would go if a similar problem to the one that was mediated arose in the future.
Such a measure provides some indication of the overall satisfaction of the
disputants with the mediation program.

As in the case of the measures of disputant satisfaction, the available
studies vary considerably in their use of rigorous comparison groups. The
previously cited Vera Institute of Justice and Pearson studies provide ran-
dom assignment experimental data comparing the stability of settlements.
The other studies provide lesser degrees of rigor, and some studies only pro-
vide data on the durability of mediation settlements with no comparable court
data to provide a baseline.

Dispute Resolution Rates

A number of evaluation studies have calculated the proportion of
mediation hearings that result in agreements. Program rates of reaching
agreements are quite similar and average 88 percent per program for twelve
programs that have been evaluated.13 The projects that provide arbitration
in cases that do not reach a settlement have the highest dispute resolution
rates because they impose settlements on virtually all cases where disputants
cannot agree. These data do not provide any information on the quality of
the agreements but only indicate if some agreement was reached (and typically
written up and signed by the parties) prior to the end of the hearing.

Many projects tend to focus upon the proportion of cases resolved at
hearings as a prime indicator of success and quality in case processing. The
figures reported in the evaluations and independently by the projects are im-
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pressive. But it is critical that these achievements be viewed in the context
of the projects’ overall caseloads, rather than simply in isolation. Considerable
case attrition occurs in all projects prior to the time that hearings are sched-
uled, and typically only a fraction of cases proceed to hearings. For exam-
ple, Exhibit 5-1 presents a summary of the total caseloads of five Florida
dispute processing programs for the first six months of 1978. As can be seen
from the Table, 93 percent of the Florida cases were scheduled for hearings,
but only 49 percent of those cases actually proceeded to hearings. Factors
causing this attrition included no-shows at hearings by complainants,
respondents, or both, withdrawals of cases by complainants, and related
causes. While 81 percent of the cases having hearings resulted in agreements,
these cases reaching agreement made up only 43.8 percent of the total number
of cases received due to the attrition in cases prior to the time of hearings.

The Florida researchers conducted a follow-up survey six to twelve
months following the time of hearings in order to assess the degree to which
conflicts were resolved. Complainants in Florida reported that total resolu-
tion of the dispute occurred in 52 percent of the cases having hearings, and
either total or partial resolution occurred in 75 percent of cases having hear-
ings. Adjusting estimates of overall levels of dispute resolution in light of
these figures shows that 23 percent of the total number of cases received were
fully resolved and 40 percent were either partially or fully resolved follow-
ing processing by the program. The evaluators did not gather any data on
those cases not proceeding to hearings to determine what percentage were
resolved prior to hearings.

Similar data on overall caseload performance are available for the
Atlanta, Kansas City, and Los Angeles Neighborhood Justice Centers.4
These three programs held hearings in only 35 percent of all cases as com-
pared to 54 percent of cases in the five Florida programs. The 82 percent
rate of agreements reached at hearings is almost identical to the 81 percent
Florida programs. The evaluators found that 17 percent of the programs’
total caseloads were resolved before a hearing occurred, perhaps due to the
Neighborhood Justice Centers efforts to contact disputants by telephone to
attempt to arrange a settlement. Overall, the combination of cases resolved
at hearings (29 percent of the programs’ overall case intake) with cases
resolved prior to hearings (17 percent of overall cases) results in an estimate
that the three Neighborhood Justice Centers achieve case resolutions in ap-
proximately 45 percent of the cases reaching the Centers. The single largest
source of case attrition for these programs is caused by respondent refusals
to participate in hearings or the inability of the programs to locate respondents
(1,297 cases fell in these two categories). Persons advancing the argument
that mediation centers extend the reach of social control of the state may
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Exhibit 5.1
Dispute Resolution Rates for Five Florida Mediation Programs

Disputes Received 2,448

Hearing Scheduled 2,276 (93%)

Hearing Held 1,332 (55% of total received)
(59% of hearings
scheduled)

Agreement Reached 1,075 (49% of total received)
(81% of hearings held)

Problem Fully Resolved (23% of total received)

(Complainants)* (52% of agreements)

Problem Partially or

Fully Resolved* (40% of total received)
(Compiainants) (75% of agreements)

*These data are based upon a follow-up survey of complainants 6-12 months
after hearings were held; data from the survey of 290 complainants are ex-
trapolated to the full sample.

Source: Bridenback, M. The Citizen Dispute Settlement Process in Florida;
A Study of Five Programs. Tallahassee: Florida Supreme Court,
1979. (The case sample includes all cases processed by citizen dispute
settlement projects in Broward, Dade, Duval, Orange, and Pinellas
Counties during the first six months of 1978).

be interested in these data, Respondents appear to exercise their right to refuse
participation quite readily; an additional group of disputants agree to par-
ticipate in hearings and then become no-shows or cancel the hearing (623
cases in the sample). Such data are, of course, less heartening to persons
seeking efficiency in case resolution or to persons who believe that program
services are beneficial but can only help people if they participate.

Court and dispute resolution program case processing differ greatly
and make direct comparisons between dispute resolution rates difficult. Both
the courts and mediation projects experience considerable attrition of cases
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between case filing and disposition. The justice system screens cases at a vari-
ety of levels, Court clerks and prosecutors routinely refuse the filing of court
petitions in a wide variety of matters because they do not feel that the cases
meet technical charging standards, the offenses are too minor to warrant court
attention, the office has a policy of not handling the specific type of matter,
and so forth. Additional attrition occurs at initial court hearings due to
dismissals by judges or withdrawal of complaints by the complainant, Only
a small proportion of initially filed cases proceed to trial in America’s courts,
During the screening process the justice system at times takes steps to settle
the conflict by arranging for restitution by one party to the other, advising
the parties to stay apart or leave the other party alone. These conciliatory
or dispute settlement activities tend to be quite invisible; they are typically
not formally recorded in the case file and simply occur informally and then
result in the case being marked dismissed, nolle pros, adjourned con-
templating dismissal, and similar designations. Judges at hearings often take
steps to negotiate a settlement to both criminal and civil matters,'5 and ad-
ditional case dismissals following hearings may result from some mediation
efforts. In short, the majority of cases in the typical urban court never reach
a hearing. Once they do the judge is empowered to impose a judgment on
the matter resulting in 100 percent of cases that are adjudicated having disposi-
tions, by definition.

Community dispute resolution programs also experience a high rate
of attrition. These programs cannot impose a settiement if they use reduc-
tion and this has resulted in the development of resolution rate statistics as
a means of assessing program achievements at hearings. This apples and
oranges nature of the comparison between mediation and courts on the global
issues of case attrition, proportion of cases going to hearings, and power
to impose a judgment at hearings make it difficult to compare the statistics
on case resolution rates with any precision. More information is needed
regarding the proportion of cases arriving at the courts that result in a settle-
ment satisfactory to the disputants at whatever stage of processing.

Disputant Perceptions of the Process and Agreements

A number of studies have sought to measure the views of disputants
regarding mediation case processing, and some of these studies have com-
pared these perceptions to control or comparison groups of persons having
their cases handled by the courts. This section provides a summary of such
data and focuses on measures of satisfaction with the process and hearing
officers, perceptions of the fairness of the process, and satisfaction with the
terms of the agreements/settlements reached.
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Satisfaction with the Process and Hearing Officers

A number of researchers have conducted surveys to measure dispu-
tant satisfaction with the mediation process and hearing officers. For exam-
ple, the study of the Atlanta, Kansas City, and Los Angeles Neighborhood
Justice Centers'® found that 88 percent of complainants and respondents
reported satisfaction with their overall experience at the justice center. Eighty-
four percent of complainants and 89 percent of respondents stated that they
were satisfied with the mediation process; 88 percent of both groups stated
that they were satisfied with their mediator, Similar rates of satisfaction were
also observed by other projects. For example, Merry and Rocheleau in their
study of the Children’s Hearing Project in Cambridge, Massachusetts, a pro-
ject that mediates between parents and their children, report that 90 percent
of disputants indicated that they felt the mediation process was good.1?

Cook, et al. also collected data on a sample of 66 court cases in Atlan-
ta and Kansas City in order to assess the satisfaction of persons having their
cases handled in court. The cases were selected to be similar to those pro-
cessed by the mediation centers in those cities. Conclusions based on a com-
parison of the two studies should be qualified, however, as questions posed
to the court case participants differed significantly from those given to media-
tion participants. But the data do seem to suggest greater satisfaction on the
part of mediation disputants. While well over 80 percent of disputants in-
dicated they were satisfied with the mediation process and overall experience
at the mediation centers, only 33 percent of court case participants in the
Kansas City sample stated that their case was handied well by the court (10
percent said average, and 57 percent said case handling was poor). In Atlan-
ta, 42 percent rated their court case as having been “handled well,” 28 per-
cent “average,” and 30 porcent “poor.” Similarly, while 88 percent of
mediation disputants said they were satisfied with their mediator, only 64
percent of Kansas City and Atlanta court case disputants said that they were
satisfied with their judge. While these data suggest that disputants may favor
mediation, these conclusions must be qualified by the limits of the study,
namely, the court case sample was small, the study involved matching cases
rather than random assignment, and the studies used different survey in-
struments.

Two studies have used random assignment of cases to compare dispu-
tant perceptions of mediation and adjudication.1® Davis et al’s study of a
mediation program in Brooklyn compared a sample of 160 mediated criminal
cases with 119 control cases. Seventy-three percent of complainants in
mediated cases stated that they were satisfied with their case outcome com-
pared to 54 percent of complainants having their case handled in court, and
this difference is statistically significant. The comparable comparison for
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defendants was 79 percent for mediation vs, 59 percent for court cases. The
study also investigated perceptions of the process by asking disputants if they
felt their story was heard by the judge or mediator. Ninety percent of defen-
dants stated that their story was heard in mediation compared to only 44
percent in court cases; 94 percent of mediation complainants said that their
story was heard compared to 65 percent of control group court complainants.

Pearson’s 1982 study of divorce mediation in Denver similarly provides
a favorable view of mediation when compared to court case processing in
terms of participant satisfaction. Though the Denver Custody Mediation Pro-
ject specializes in divorce matters involving custody and differs significantly
from general dispute mediation centers in its type of caseload, the process
of mediation used to serve clients is very similar to that in community dispute
resolution programs. Pearson conducted follow-up interviews shortly after
mediation sessions and 6-12 months following the sessions and found that
satisfaction with mediation was considerably higher than satisfaction with
court case processing at both points in time. Ninety-eight percent of disputants
having successful mediations and 57 percent having unsuccessful mediations
indicated that they were satisfied with the mediation process when questioned
in the second follow-up period. In comparison only 36 percent of disputants
in the control group reported satisfaction with the court process. Since divorce
mediation disputants alsc must have contacts with the court to complete
divorce processing, data were also collected regarding their views of the court.
Only thirty-eight percent of persons having successful mediations and 36 per-
cent of those with unsuccessful mediations were satisfied with the court proc-
ess. These findings mirror those of the Brookiyn study of criminal case
processing.

McEwen and Maiman’s study of small claims mediatioen in Maine com-
pared findings regarding mediation case processing with data from a com-
parison sample of court cases that were processed in courts not having
mediation services.1? Fifty-seven percent of mediation participants stated they
had the opportunity to explore other issues than the immediate complaint
compared to 18 percent of disputants having their case processed through
the courts. Eighty-one percent of mediation clients felt that the mediator com-
pletely or mostly understood what the dispute was all about compared to
71 percent of adjudication participants. (This finding is reminiscent of the
Brooklyn data regarding whether disputants’ stories were heard.) Seventy-
nine percent of mediation participants indicated that they understood
everything that was poing on compared to 65 percent of persons having their
case processed by the courts. Sixty-séven percent of mediation participants
stated that they were completely or mostly satisfied with their overall ex-
perience compared to 54 percent of court case participants. These differences
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are not as striking as some of the preceding findings but are similar in
direction.

McEwen & Maiman reported that when one focuses upon those cases
most likely to benefit from mediation, such as those arising out of continu-
ing commercial or personal relationships, other differences between media-
tion and adjudication become larger, While 80 percent of mediation
participants in ongoing relationships report that they are mostly or completely
satisfied with the overall experience, 65 percent of those mediation parties
having a one-time interaction or who terminated their relationship around
the time of the dispute were completely or mostly satisfied. While the typical
dispute mediation center discussed in this report tends to handle primarily
matters among persons with ongoing relationships, the Maine study
demonstrates a more favorable attitude toward mediation than court case
processing even among persons who do not have ongoing relationships. This
finding was not anticipated by some observers who felt that the only
reasonable area of application for mediation was in disputes involving per-
sons in continuing relationships.

The satisfaction levels reported in the above studies are similar to those
in numerous studies of mediation that do not include court processing com-
parison groups.20 Overall, empirical studies of mediation programs have con-
sistently shown high levels of disputant satisfaction with the hearing process
and hearing officers. The findings emerge from programs that differ con-
siderably, and the pattern of results seems robust. When compared to court
case processing, disputants appear to consistently view mediation more
favorably than adjudication.

Perceptions of Fairness of the Process

As was noted previously, the quality of justice can be measured in a
wide variety of ways. One approach is to define quality in terms of the pro-
vision of minimal “due process” procedural elements thought to lead to just
decision making. Another approach is to consider the justice of the outcomes
of a process. These outcomes can presumably be viewed from a variety of
perspectives including those of the parties to the dispute, people who deal
directly with the parties, and the society at large. Needless to say, it can be
very difficult to develop a metric to assess the quality of justice of specific
outcomes, especially when considerations of collective justice are entered into
the equation of measurement.

In any event, it seems quite clear that if any process claims to render
a high quality of justice, the disputants whose cases are handled by the proc-
ess should view the process as fair. Presumably, esoteric examples could be

64 COMMUNITY DISPUTE RESOLUTION




generated in which disputants consistently view a process as unfair and yet
certain outside observers are moved to label the process as rendering a high
quality of justice. Qutside of the compass of such examples, however, it scems
safe to stipulate that there is something seriously wrong with a justice system
process that is not viewed as fair by parties processed through it. It is also
likely that when such processes lack legitimacy in the eyes of disputants, com-
pliance with their decisions will be marginal at best.

A number of studies have sought to assess disputants’ perceptions of
the fairness of mediation hearings and mediators; some of these studies have
compared mediation to the courts. Davis et al’s study of the Brooklyn media-
tion center surveyed both complainants and defendants to inquire whether
they perceived the judges or mediators to be fair and whether they perceived
their case outcome to be fair, While both groups generally felt that the judge
or mediator was fair, differences in perceptions of the fairness of case out-
comes are quite striking when mediation and court clients are compared.
Seventy-seven percent of complainants and seventy-nine percent of defen-
dants in the mediation sample perceived the case outcome as fair compared
to 56 percent of complainants and 59 percent of defendants in the court sam-
ple. Overall, the portion of dispute resolution program participants who
found the outcomes fair was significantly greater than the portion of court
participants who were asked the same question. If a central goal of the justice
system is to deliver “justice” (as perceived by its clients), then these findings
are important,

McEwen and Maiman’s Maine small claims mediation study?2! also col-
lected data regarding perceptions of fairness and found that mediation par-
ticipants viewed their settlements as fair somewhat more often than did court
case clients (67% vs. 59%). They further analyzed the data on perceptions
of fairness for various categories of cases, defined by the percentage of the
original claim awarded in the settlement or judgment. As might be expected,
few of those plaintiffs or defendants who lost at trial perceived the judg-
merit to be fair while almost all of those who won viewed the judgment as
fair, In contrast, 54 percent of plaintiffs receiving no money after mediation
considered the settlement to be fair and 67 percent of defendants who agreed
to pay nearly the full amount of the claim considered the outcome to be fair.
In another analysis, McEwen and Maiman found that “in mediation it was
almost twice as likely as in adjudication that both parties viewed the out-
come as fair.” In 44 percent of the cases both parties view the outcome as
fair following mediation; in comparison 24 percent of the adjudicated cases
resulted in both parties viewing the case outcome as fair,

A number of additional studies have assessed disputant perceptions of
fairness of mediation but have not compared the data to a court sample of
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cases. These studies consistently find high rates of perceptions of fairness.
For example, Merry and Rocheleau’s study of the Children’s Hearing Pro-
ject of Cambridge, Massachusetts found that 95 percent of parents and 84
percent of children studied in the research viewed the agreements as fair,22

In summary, disputants are found in research studies to consistently
view the mediation process as fair. Research by Davis et al, comparing media-
tion and court case processing, shows significant differences between the
perceived fairness of mediation and court case outcomes for disputants in
the program studied. As in the case of the research on disputant satisfaction
with the mediation process, the research on perceived fairness is very favorable
to mediation programs.

Satisfaction with the Terms of the Agreement

A number of the research studies dealing with mediation have collected
information on the satisfaction of disputants with the terms of the agree-
ment reached. The Institute for Social Analysis study of Neighborhood Justice
Center programs in Atlanta, Kansas City, and Los Angeles reported 80 per-
cent of complainants and 83 percent of respondents indicated that they were
satisfied with the terms of their agreement. The Davis et al study did not
ask disputants directly about the terms of their agreement; however, when
asked about their satisfaction with the case outcome, 73 percent of com-
plainants and 77 percent of defendants in the mediation sample indicated
satisfaction with the outcome compared to 54 percent of complainants and
67 percent of defendants in the court sample.23 The Australian study of three
community dispute centers24 reported that 65 percent of disputants at centers
indicated that they were very satisfied and 23 percent indicated that they were
partly satisfied with the terms of the agreement.

Davis, Tichane, and Grayson have studied the provisions included in
mediation agreements at the Brooklyn program. Knowledge of the content
of agreements does not present evidence regarding the quality of those
agreements and the degree to which they meet the needs of disputants. It
is informative, however, to review the primary provisions of agreements to
be aware of the types of obligations being incurred by the disputants. The
most common provision was the ending of harassment, and 95 percent of
agreemerits included such a provision. Thirty-six percent of agreements placed
behavioral restrictions on one or both of the parties to the dispute. Thirty-
five percent of agreements stated that parties would use structured methods
for handling future problems such as calm discussion or taking the matter
to court. Twenty-four percent of agreements included limitations on interac-
tion between the parties including provisions that the defendant or complain-
ant stay away from the other party’s place of resiclence or work. The Brooklyn
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program studied by Davis et al dealt with serious criminal offenses between
acquaintances and the pattern of agreement provisions reflects the primarily
criminal nature of the program’s caseload.25 The Florida programs studied
by Bridenback handle mixed caseloads of criminal and civil matters, and the
provisions of the mediation agreements reflect this greater diversity.28 Pro-
visions of agreements that dealt with respondents included disengagement
of contacts between the parties (26%), alteration of past behavior (24%),
payment/return of money/property (18%), control of animals (6%), develop-
ment of a cooperative relationship (5%), repair/service of property (4%),
domestic/child welfare (3%), maintenance of property (3%), attend
designated program (2%), no obligation designated (2%), and other (8%).

Overall, although only limited data are available, the available research
suggests that disputants are quite satisfied with the terms of mediated
agreements.

The Stability of Dispute Settlement Over Time

All community dispute resolution programs seek to develop case resolu-
tions that will be durable over time and will result in settlement of the mat-
ter. Research studies have assessed the stability of dispute settlement in a
variety of ways including searches of official records to determine recontacts
of disputants with the justice system and surveys of disputants regarding
whether the dispute is settled. Some studies provide comparative data from
a sample of disputants handled by the court; others do not. The varying
measures of long-term settlement over time each have strengths and short-
comings. For example, the use of official arrest records only surfaces those
incidents that come to the attention of the police. Obviously, an agreement
could break down, and serious conflicts could occur between disputants
without an arrest being made. Similarly, self-report data can have shortcom-
ings due to hesitancy on the part of disputants to be candid. Major research
findings regarding the stability of dispute settlement are presented in this
section.

The Cook et al study of Neighborhood Justice Centers in three cities
used follow-up interviews of disputants six months after case hearings to
- determine whether cases were settled. The majority of both complainants
and respondents stated that they had kept all of the terms of the agreement,
with a smaller number indicating that they had kept the terms partially. When
disputants were asked whether the other party had kept all of the terms of
the agreement, over two-thirds of both complainants and respondents in-
dicated that the other party had kept all of the terms of the agreement. Only
28 percent of complainants and 22 percent of respondents indicated that they
had experienced more problems with the other party.
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A Davis et al study of the Brooklyn mediation program collected com-
parable data from a control group of court cases using an experimental design.
The researchers found that 19 percent of mediation complainants reported
problems with the defendant compared to 28 percent of court case com-
plainants. This difference favors mediation but is not statistically significant.
The authors found, however, that 62 percent of complainants perceived that
defendant behavior had improved following mediation, while only 40 per-
cent of court complainants perceived an improvement in defendant behavior.
The defendants reported that complainants’ behavior improved in 63 per-
cent of mediation cases and 61 percent of court cases. The frequency of
criminal justice system intervention with the disputants during the follow-
up period was virtually identical for both mediation and court case disputants.
The police were called in 12 percent of mediation cases and 13 percent of
court cases, and one of the parties was arrested for a crime against the other
in 4 percent of both mediation and court cases. This lack of a difference
may in part reflect a floor effect among the sample of cases. The percen-
tages are quite low for both the court and mediation and may indicate a vir-
tually irreducible level of conflict likely to emerge particularly in the serious
crime cases handled by the Brooklyn program.

The Brooklyn study also included a number of attitudinal measures
that indicate benefits to complainants deriving from mediation. The research-
ers asked mediation and court complainants how much they feared revenge
from the defendant and how angry they were with the defendant. They found
that, in each case, roughly twice as many court case complainants experience
the negative emotion of fear of revenge or anger than do the mediation com-
plainants. The mediation hearings were also found to result in increased
understanding of the defendant’s motive by the complainants. Such outcomes
are significant; reduced fear and anger can presumably greatly affect the quali-
ty of life of disputants.

Pearson’s 1982 study of divorce mediation provides information regard-
ing the compliance of spouses with the terms of agreement relating to children
and to financial matters. The research found that only 6 percent of parties
having successful mediations report serious disagreements arising regarding
their settlement compared to 34 percent of parties in court cases. In general,
relationships following successful mediation were found to be far better than
those following court processing. It is unclear however, whether this is due
to the existing predispositions of the parties since long-term follow-up shows
that perceptions of relationships following unsuccessful mediation are as bad
or worse than following court handling of cases.
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The Maine small claims court mediation study provides striking find-
ings of improved compliance following mediation for the minor monetary
matters handled by the program. The relevant data are presented in Exhibit
5-2, They report that 71 percent of mediated cases result in payment in full
by defendants compared to only 34 percent of court judgments resulting in
payment in full. Interestingly, 53 percent of defendants in cases that are
mediated but do not reach an agreement pay their court judgments in full,
This finding suggests the possibility of a latent positive effect of mediation
in small claims cases even when the mediation session does not successfully
result in an agreement, (Sixteen point five percent of mediation defendants
pay their settlement in part and 13 percent fail to make payment in contrast
to 21 percent of court defendants paying in part and 45 percent failing to
make any payment). One possible explanation for these findings is the great

Exhibit 5.2

Percentages of Defendants Paying Seitlement
in Maine Smail Claims Cases

Adjudicated  Unsuccessfully
Mediated Cases Cases Mediated Cases

Paid in Full 70.6 33.8 52.8

Paid in Part 16.5 21.1 13.9

No Payment 12.8 45.1 33.3
(n = 109) (n = 139) (n = 36)

Source: McEwen and Maiman, Small Claims Mediation in Maine: An Em-
pirical Assessment, Maine Law Journal.

differences among mediation and adjudication defendants in their views of
their obligation to pay. While more than two-thirds of mediation defendants
reported some ot a strong legal (and moral) obligation to pay, less than one-
third of court defendants felt the same way. The researchers argue that the
act of entering into an agreement fashioned by the parties themselves leads
to this greater sense of obligation, The finding is a fascinating one; in theory,
a robed judge making a court judgment is the high water mark of legal obliga-
tions in our society and yet only a minority of defendants in the Maine sam-
ple feel that such a judgment incurs in them a legal obligation. The defendants
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in these cases often do not feel that the judgment is fair and reflective of
a full airing of their case and hence do not accord the judgments with the
legal legitimacy expected of them by society.

A number of additional factors may contribute in part to the greater
likelihood of compliance following mediation, including the fact that media-
tion led to dollar settlements that were somewhat lower than court judgments.
In addition, some level of self-selection by parties into mediation was possi-
ble. Both issues are discussed by McEwen and Maiman and are unlikely to
account for more than a portion of the difference between the outcomes of
mediation and adjudication in Maine. An interesting aspect of the Maine
findings is that the Maine researchers found greater differences in compliance
following mediation than they did in the attitudes of the parties; most of
the preceding studies found substantial differences in the perceptions of
mediation and court disputants but smaller differences in compliance. One
factor influencing this difference is that the Maine study dealt with minor
civil matters which could be settled with a single act, payment of money,
rather than by complex behavioral changes among disputants. The payment
of money is a highly unambiguous task compared to stopping harassment
of another party, and the obligation may be more strongly felt to meet this
“easier” responsibility.

A number of additional studies have collected data on the long term
stability of mediation agreements but have not provided court comparison
data. Merry and Rocheleau’s findings regarding the long-term impact of
mediation hearings at the Cambridge Children’s Hearing Project are par-
ticularly intriguing.27 The study found that over one-half (54%) of family
members felt that they had changed the way they handle conflict following
participation in the mediation session. Seventy percent of family members
reported less arguing and fighting after mediation when initially contacted
by the researchers, and nine months after the hearing, two-thirds still reported
that arguing and fighting had diminished. Only approximately 20 percent
of disputants could attribute the improved conditions to a specific agreement
term, These findings suggest a striking impact of the mediation session upon
the subsequent behavior of the disputants. One possible factor leading to
improved relations is the finding that 59 percent of the disputants reported
that they better understood the other person’s point of view following
mediation.

Evidence regarding the long-term impact of mediation tends to be very
favorable. Disputants often appear to improve their understanding of one
another, experience reduced anger, and improved relationships following
mediation. It is risky to be excessively glib regarding the long-term impact
of dispute resolution programs, however, in light of the relatively small
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amount of research that has been conducted on the topic. The dispute resolu-
tion field could greatly benefit from efforts to replicate the types of studies
reported in this section on the stability of dispute settlement over time.

Conclusion

Review of the growing body of research findings leads to the conclu-
sion that dispute resolution programs are often superior to adjudication for
the types of matters handled by these programs. This is particularly true if
one measures superiority in terms of disputant perceptions of the process
and agreements, perceived fairness, and related perceptions. Data regarding
the stability of settlements over time favors mediation, but is more equivocal.
Detailed information is net available regarding the relative precision of media-
tion and adjudication in ascertaining the facts of a case, the relative con-
sistency of outcomes across cases (both of these measures may have limited
relevance to mediation), or the full implications of the processes for collec-
tive justice. Much more research of the sort reviewed in this chapter is need-
ed, however, before we can confidently assess the advantages and
disadvantages of alternative dispute resolution mechanisms. Many studies
have dealt with newly developed programs, and it is particularly important
to assess the processes and outcomes of mature, institutionalized dispute
resolution programs. Such programs may demonstrate outcomes that are even
more favorable than those presented here due to their greater experience,
but it is also possible that bureaucratization, large caseloads, and related fac-
tors may lead to a reduction in the quality of case processing over time. The
field is still relatively young, and the early reports on the quality of justice
rendered by dispute resolution programs are quite favorable,
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SIX

Assessing Program Impacts on Case Processing

Efficiency and Costs

Many community dispute resolution programs have been developed,
in part, to provide relief to what is perceived as an overburdened court system.
Numerous justice system-based programs and some composite programs have
argued that community dispute resolution efforts have the potential to remove
those cases from the court docket that are inappropriate and assign them
to a more appropriate forum for processing. In contrast, community-based
programs generally do not assert that they will have a marked inipact upon
justice system efficiency.

Three separate justice system-related goals have often been asserted
by program planners: (1) increased speed of case processing when compared
to the court handling of cases; (2) reduced justice system caseloads due to
the referral of substantial numbers of cases to alternative forums; and (3)
associated reduced costs arising from the reduced caseloads. Substantial dif-
ficulties have been encountered in reducing either court caseloads or costs,
and many recent program developers have downplayed or totally dropped
these goals.

This chapter addresses the following questions:

e What have been the accomplishments of community dispute
resolution programs with regard to case processing time?

® What has been the impact of programs on court caseloads?
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¢ How have programs affected justice system costs?

o What are the major sources of project funds, and what are the
typical budgets of projects and trends in their size?

Case Processing Time

A number of studics indicate that community dispute resolution pro-
grams do process cases rapidly. For example, the Florida Supreme Court-
sponsored evaluation of five projects indicated that for a sample of 1,320
cases that proceeded to a hearing, the average time required from case refer-
ral to disposition was 11 days, with a median of 8 days. Hearings were held
in 56 percent of all cases. The average time to disposition for cases disputed
without a hearing was 11 days (median 8 from a sample of 1,040 cases). These
include those cases settled prior to a hearing, cases involving complainant
cancellation of complaints, and no-show cases.1

Similarly, data from the study of the three Neighborhood Justice
Centers funded by the Justice Department found that the average time for
case processing from referral to a hearing at these centers was 10 days; disposi-
tion of cases resolved without a hearing required 11 days, and cases failing
to be resolved required 14 days.? Court case processing of similar cases to
disposition typically required far more time. For example, the study reported
an average time from filing to trial of 98 days in Atlanta and 63 days in Kan-
sas City for cases similar to Justice Center cases. Similar findings are reported
in many other studies and project annual reports. Significant differences are,
of course, likely, given the fact that the court system is burdened with the
vast bulk of the caseload while mediation centers handie only a small select
portion of the total caseload. But the case processing achievements of the
community dispute resolution programs still seem noteworthy and indicate
a relatively high level of internal efficiency in scheduling and case disposi-
tion, even with the built-in advantages available to the centers.

Court Caseload Impact

A central difficulty in estimating the impact, if any, of dispute media-
tion centers upon court caseloads is the problem of determining what pro-
portion of dispute resolution program cases would have proceeded into the
courts and how far they would have gone in the process. Without the use
of an experimental research design, it is very difficult to determine the amount
of court attention that mediation cases would receive. The Florida Supreme
Court evaluators of five programis in that state studied the caseloads of those
programs and concluded that approximately 78 percent of the cases handled
by the mediation centers held the potential for court processing. In any event,
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it seems very unlikely that all of the cases handled by a dispute resolution
program would have otherwise received court processing, and the assump-
tion made by some programs that all cases would proceed to jury trials is
totally implausible.

Spontaneous changes in overall court caseloads due to any of a variety
of economic and social factors also make estimates of the impact of dispute
resolution programs on court caseloads particularly hazardous. For exam-
ple, the Columbus City Prosecutor’s Office has reported that since the Night
Prosecutor Program was established in the office, the City Prosecutor’s Of-
fice has experienced a 6,000 case decrease in misdemeanor case filings. This
decrease is attributed by the City Attorney to the operation of the mediation
program, but the project’s impact cannot be determined with any precision.

Data on the size of dispute resolution program caseloads cast con-
siderable doubt on assertions that programs currently have a major impact
on court caseloads. It appears that mediation centers in virtually all cities
handle only a relatively small fraction of the court cases that would be poten-
tially amenable to mediation. For example, the Florida evaluation indicated
that mediation centers handle only 2 to 3 percent of the combined civil and
criminal caseloads in their jurisdictions. One-hundred and thirty-six dispute
mediation centers provided information regarding numbers of case referrals
for the ABA’s Directory. Of these, only 4 percent indicated that they receiv-
ed over 5,000 referrals annually, and 60 percent of the programs received
less than 500 referrals per year.

While the total caseloads are often small, the figures still may be im-
pressive given the considerable resistance to participate in mediation seen
in many jurisdictions, difficulties in developing adequate referral linkages
with local agencies, and similar problems. When programs are studied in-
dividually, receiving 300 or 500 referrals may be a striking achievement in
a difficult environment. Nevertheless, these caseloads are relatively low when
compared to those of the courts, even when hypothetically correcting to con-
sider only those court cases likely to benefit from mediation. This suggests
in itself that the mediation programs as they currently operate are not hav-
ing a considerable impact on court caseloads. While a few programs that
have very large caseloads may have some impact on their local court caseloads,
the precise level of this impact is very difficult to measure. Detailed data
regarding community dispute resolution program caseloads are presented in
the following chapter in the discussion of program impacts on access to
justice. That chapter also discusses the complexities of selecting relevant com-
parison groups of court cases and provides estimates of the proportion of
court caseloads handled by dispute resolution programs.
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Justice System Cost Impact and Program Costs

Rigorous data comparing court costs with those of dispute resolution
programs are not available. University of Southern California researchers3
have attempted to estimate the costs of court case processing in the Dor-
chester, Massachusetts District Court and arrived at an estimate of $148 per
disposed case; in comparison, the 1980 evaluation of three neighborhood
justice centers estimated costs per case in the Atlanta project at $142 per
resolved case, and $62 per case referral.4 Individual case costs were con-
siderably higher in the Kansas City and Los Angeles projects, since they have
lower caseloads but fixed overall costs comparable to the Atlanta project
($172 and $202 per referral and $309 and $589 per case resolved, respective-
ly, for Kansas City and Los Angeles). A 1977 study by McGillis and Mullen
noted that the range of project costs per case referral in a six-project sample
of dispute resolution programs varied from approximately $20 to $300 per
referral.5 Research on New York state funded mediation projects in 1981-83
suggests that conciliation, mediation, or arbitration costs in 1982-83 were
somewhat greater than $100 per case.® The reasons for such per case cost
variations are uncertain, but some major factors likely to influence costs in-
clude variations in program sponsorship (public vs. private), case volume,
staffing, and hearing length.

Despite measurement difficulties, many projects have claimed large cost
savings. For example, one project recently estimated that it has saved the
local government over three million dollars due to the processing of 14,310
cases. The project estimated that court processing per case is $200. The pro-
ject calculatic of cost savings is based upon the untested and unlikely
assumption that all of the project cases would have been processed by the
court. Atftempts to estimate cost impacts suffer from the same problems as
the attempts to estimate court caseload reductions. We simply do not have
reliable information on how far mediation cases would otherwise penetrate
into the justice system.

Even if we knew the amount of court processing that would be received
by mediation cases, relevant court costs per case are clearly very difficult
to calculate. Court costs are comprised of such factors as personnel costs
for the judge, clerk, stenographer, bailiff, clerical and other staff, plus costs
of retaining lawyers, costs due to lost-time at work, and non-menetary costs
such as loss of goodwill with the other disputing party. The allocation of
fixed costs such as personnel and facilities to cases could perhaps be done
in terms of the time required to process the case, but the collection of ac-
curate data on the time consumed by various phases of the processing of
a single case is extremely difficult. In addition, savings due to reduced
caseloads are troublesome to estimate. Many court staff members and
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facilities are needed, even following substantial reductions in court caseloads,
and inertia in the system would also mitigate against any rapid reductions
in court system costs in response to reduced court caseloads.

The fact that many mediation programs have relatively low caseloads
when compared to the courts exacerbates the problem of inertia in court cost
reduction. Presumably, most dispute resolution programs would nets to have
considerably larger caseloads comprising a substantial proportion of the court
budget before any substantial changes would be made in the existing court
expenditures. Policymakers have often noted that court personnel will be
very hesitant to refer a sufficient number of cases to result in court savings,
since those savings would be purchased at the cost of their own jobs —a poten-
tially Catch-22 situation.

Exhibit 6.1 summarizes the budgets of the 153 community dispute
resolution programs that provided information on their budget to the 1985
A.B.A. directory. Forty-six programs have budgets ranging from $50,000
to $100,000; forty-three programs have budgets in the $25,000-$50,000 range,
and these two categories in combination account for 58 percent of ali of the
programs responding. Exhibit 6.2 presents a graphic summary of the range
of budgets of community dispute resolution programs in the 1985 directory,
and the categories generate a normal distribution (i.e., bell-shaped curve)
of responses with the peaks being in the $25,000-$100,000 range, as was noted
above. Exhibit 6.3 presents a graphic summary of the variations in budgets
for programs having progressively more recent starting dates. Programs were
grouped into three categories; ones implemented prior to 1980, ones begun
between 1980 and 1982, and ones started following 1982. As can be seen from
the Exhibit, budgets of the older programs are considerably more likely to
exceed $50,000 than are the budgets of the newer programs. Approximately
two-thirds of programs begun before 1980 have budgets over $50,000, com-
pared to only one-third of programs begun after 1982. These data suggest
that programs may gain increases in budget as they become mature and in-
stitutionalized. An alternative hypothesis is that earlier programs were
established in those jurisdictions most interested in community dispute resolu-
tion and most willing to pay large budgets.

Most programs expend the largest portion of their budgets on person-
nel expenses. The number of personnel needed is determined by the program’s
caseload, its linkages to referral agencies (some referral agencies will have
staff conduct intake for a mediation center; others require that the media-
tion program station a staff member at the intake site), the extent of empha-
sis on outreach and public relations, and related variables. Staff members’
salaries vary considerably across the country, due to regional differences in
salary scales. Programs that are not sponsored by justice system agencies
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Exhibit 6.1
Annual Budgets of Dispute Resolution Centers

Number of Percentage

Programs of Programs
less than $500 1 7%
$500 -$15,000 13 9%
$15,000 -$25,000 17 11%
$25,000 -$50,000 43 28%
$50,000 -$100,000 46 30%
$100,000 -$200,000 20 13%
greater than $200,000 13 9%
TOTAL 153 100%
not available 29

Source: American Bar Association, Dispute Resolution Program Directory,
1986. The Directory lists 182 dispute mediation cenrters that process
diverse caseloads of civil and criminal matters among its listing of
184 dispute settlement programs (other types of programs included
in the Directory are targeted on specific types of cases including
divorce, juvenile, small claims, housing, and the like). Twenty-nine
of the profiles of dispute mediation centers did not include informa-
tion on annual budgets resulting in the total number of programs
for this table being 153 rather than 182. The endpoints of categories
are one dollar less than noted; e.g., the $15,000 to $25,000 category
actually includes programs from $15,000 through $24,999.

often incur substantial costs for office rental, and the provision of needed
support equipment (typewriters, duplicating machines, etc.), and rental of
space for mediation hearings. Many justice system-based programs receive
in-kind contributions of space, supplies, and clerical support. Program pros-
pects for institutionalization in local governmental budgets are determined
in part by their budget size and the efficiency of their operation.
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Conclusion

In short, community dispute resolution programs appear to have been
successful in processing cases more rapidly than the court. This outcome is
somewhat to be expected, given that the programs have much smaller
caseloads and fewer logistical problems than the courts. Dispute resolution
programs do not seem to have significantly lowered court caseloads or court
costs based upon presently available evidence. These goals have been asserted
less frequently in recent years, and the goals of faster and higher quality
dispute resolution have bren stressed more heavily. Pearson has noted that
court caseload and cost reductions are unlikely as long as dispute mediation
services are voluntary, due to court personnel’s hesitancy to make referrals
and citizens’ reluctance to avail themselves of a new and untested service.
She suggested that mediation services be made mandatory and a precondi-
tion for litigation to remedy these problems. Under such conditions, both
court caseloads and costs would presumably be affected by the presence of
mediation programs. Making mediation mandatory raises a wide variety of
other policy issues, however. Some claim that “mandatory” mediation is a
contradiction in terms and violates a central premise of mediation: that par-
ties voluntarily seek to fashion a settlement to their conflict. Others argue,
however, that while intake may be mandatory in mandatory mediation, deci-
sions within the actual mediation sessions can still be voluntary. Pearson’s
proposal is thought-provoking and deserves attention.
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31, 1986 over 60,000 persons in New York state were served through
conciliation, mediation, or arbitration at projects funded by the state
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SEVEN

Assessing Impacts on Access to Justice

An important goal of many justice systems is the provision of ready
“access to justice.” Similarly, many dispute resolution programs indicate that
providing increased “access to justice” is one of their major aims. The abili-
ty to accurately assess whether access to justice has been increased is impor-
tant for administrators of community dispute resolution programs. Funding
agencies for the programs inevitably have an interest in whether programs
are meeting their stated objectives. Likewise, state and federal policymakers
have a strong interest in how dispute resolution programs influence “access
to justice.” The degree to which community dispute resolution programs can
help make the promise of access to justice a reality while still maintaining
high standards for the quality of justice is an important issue for considera-
tion by such policymakers.

Numerous problems occur in measuring the attainment of this objec-
tive. Problems related to measurement include: (1) the difficulty of defining
the term “justice,” (2) the problem of determining current baseline levels of
“need” for the provision of justice mechanisms and the degree to which these
needs are being fulfilled, and (3) the question of how large and varied
caseloads should be to support the judgment that access to justice has ac-
tually been increased. Each issue will be discussed in turn,
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The Problem of Defining Justice

Definitions of “justice” are concerned with the nature of the processes
used to render “justice” and with the types of oufcomes arising from such
processes. The minimal required elements typically associated with a “just”
process include: (1) an impartial third party, (2) opportunities for parties to
fully present their side of a controversy, and (3) relatively equivalent capacities
for parties to pursue their claims by means of either simpie procedures or
the help of professionals when complex procedures are required.? The out-
comes of such processes should also be “just” in that they are based upon
the available facts of the situation and have an end result which is generally
consistent with simigar cases and representative of societal notions of fairness.
While these criteria would appear to be appropriate for both adjudicatory
and non-adjudicatory mechanisms, such as dispute resolution programs,
assessing the “justice” of particular case outcomes is not an easy task.

For example, the “justness” of an adjudicated case’s outcome is often
assessed by using criteria related to (1) due process procedural safeguards
and (2) the proper application of statutory case law related to the case’s fact
situation. Appeals are possible when the justness of an adjudicator’s deci-
sion is in question. While the criteria may appear relatively straightforward,
opinions often differ greatly regarding whether “justice was rendered,”
depending upon the individual observer’s evaluation of the facts, relevant
prececents, interpretation of statutes, and general views regarding the appro-
priate sanctions and overall social justice. The present report is not the ap-
propriate forum for a detailed discussion of the “fairness” and “justice” of
adjudicated decisions. Suffice it to say that individual visions of justice in
adjudication vary enormously even given the constraints of the vast body
of common law and statutory provisions.

The situation may be even more complex in the case of non-
adjudicatory mechanisms. An observer cannot readily appeal to legal rules
in assessing whether a given mediated settlement is “just.” Certainly a nor-
mative framework is applicable to many mediated resolutions, and parties
to a dispute as well as the hearing officer often share a similar view of the
relevant societal norms applicable to a controversy and differ only in their
assessment of the facts of the case. In other cases, however, the parties may
have a view of justice not shared by the hearing officer or the society at large.
In such cases the degree of justice may need to be assessed from the view-
point of the individual disputants. In such cases has justice been rendered
if the parties believe that it has? Some advocates of nonadjudicatory
mechanisms would answer affirmatively, while others would argue that the
justness of a settlement must be viewed in light of statutory law, common
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law,.and more fundamental considerations of social justice. At present, deter-
mination of whether a given settlement is “just” is hardly a straightforward
matter.

Given the difficulties of defining “just” outcomes, one approach taken
by some observers is to simply assert that access to justice is achieved if
disputants have mechanisms available with the minimal elements cited earlier.
Procedural mechanisms are established with “unbiased” and accessible
qualities and the question of the degree of justice of the mechanism’s out-
comes is left as an unknowable and academic problem. By this way of think-
ing, policymakers should focus upon ways of increasing the accessibility of
impartial forums. Bars to access to this type of forum are many, however,
including monetary costs, inconvenience, disputant ignorance of mechanism
availability or hesitancy to eruploy them, extensive delays, and related prob-
lems discussed earlier.

Dispute resolution programs include many features that are intended
to increase “accessibility” to justice, such as (1) not charging for services,
(2) not requiring lawyers, (3) holding hearings at times convenient to all par-
ties to the dispute, including nights and weekends, (4) providing readily
understandable procedures and rules, and (5) providing multilingual staffs
to serve non-English speaking disputants.

The degree to which this increased “accessibility” translates into greater
real access to justice machinery as demonstrated by active use of the forums
by a wide spectrim of citizens is a critical issue. Presumably a mediation
program could be highly accessible and yet not actually increase “access to
justice” due to underuse caused by ignorance of the project’s services or lack
of faith in the project’s effectiveness. This problem is the topic of our next
two sections.

Determining Needs for Justice Mechanisms and
Their Degree of Fulfillment

Numerous surveys (e.g., by the American Bar Foundation, the National
Center for State Courts, the Boston Bar Association, and others) have at-
tempted to measure needs for civil and criminal legal services. The general
conclusions of these surveys have been that substantial unmet needs exist
for justice system access, and these studies have underpinned recent efforts
to help meet these needs through the development of the Legal Services Cor-
poration, public defenders offices, and other organizations. A key problem
with such surveys is how to assist respondents in recognizing a “legal” need
when they have one, and a corollary to this problem is whether needs for
“Justice” exist outside the realm of the “legal” needs specified by the authors
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of the surveys, Do citizens require access to forums other than legal
mechanisms for the resolution of controversies that may be only partially
“legal” in nature?

Suffice it to say that issues of definition in this area are also extremely
complex and that no present survey adequately indicates the degree to which
Americans experience a need for legal and non-legal routes for the resolu-
tion of conflicts that they experience in life. We can probably safely assume
unmet needs exist for “non-adjudicatory” forums to handle conflicts out-
side of the narrow scope of strictly “legal” problems. And such forums may
also be the appropriate vehicle for handling many of the unmet “legal” needs
as well (e.g., the National Center for State Courts’ survey indicates a
preference on the part of disputants for mediation centers to handle certain
disputes among persons in ongoing relationships).

Rigorous and detailed surveys are needed to determine American
perceptions of needs for legal and non-adjudicatory dispute processing
mechanisms. Some researchers have argued that Americans are content (or
may even prefer) to “lump” many types of grievances and simply cut off inter-
actions with the opposing party. Others have suggested that aggrieved par-
ties seek third-party “non-legal” assistance from friends, the church, local
officials, etc. and that these indigenous dispute resolvers are often satisfac-
tory in resolving disputes. These observers would argue that the creation of
“official” non-adjudicatory forums may simply have the result of putting
many of the “free” and effective indigenous dispute resolvers out of business.
Much more work is needed to determine the degree of need (or lack of need)
for legal and non-legal dispute settlement mechanisms.

Size and Variation of Caseloads and
Prior Justice System Contact

Because of the difficulties in defining “justice” or assessing citizen needs
for alternative mechanisms for dispensing justice, policymakers and research-
ers have used caseload size and the amount of client prior contact with the
justice system as surrogate measures of “access to justice.” The assumption
is that if a program has a large and highly varied caseload, the program is
filling a need for a particular type of justice mechanism. Similarly, if the
program provides service to clients who have not had prior justice system
contact, the program is providing increased access to justice to particular
client groups.

The Institute for Social Analysis evaluation of the neighborhood justice
centers in Atlanta, Kansas City and Los Angeles documents the high level
of diversity in the types of cases handled.2 The centers handle a wide variety
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of civil matters, including landlord-tenant cases, consumer-merchant disputes,
bad debts among acquaintances, and the like. Similar diversity occurs in the
criminal cases processed. Assaults, harassments, threats, minor property
crimes, and other criminal matters are handled. The demographic
characteristics of disputants are also diverse, but the disputants are drawn
disproportionately from the lower income groups in the cities. The income
of the disputants is representative of the typical income of persons contact-
ing the projects’ major referral sources,

The Florida evaluation provides data on the degree to which clients
of the five Florida justice centers studied had prior contacts with justice system
agencies (e.g., police, prosecutor, court clerks, judges).® The researchers
found that only 25 to 35 percent of justice center complainants or respondents
have been involved in court cases previously, and the researchers concluded
that, “Overall, this lack of significant contacts with the major system com-
ponents or with (the mediation center) revealed that the (mediation center)
process is, for the most part, providing dispute resolution services to a group
of individuals that prior to the development of the (mediation center) pro-
gram were not availing themselves of any dispute resolution mechanisms.”
This finding is noteworthy despite the lack of information on levels of needs
for such services.

Exhibit 7-1 presents a summary of the numbers of case referrals and
the number of mediation sessions held by the dispute mediation centers in-
cluded in the American Bar Association’s 1985 Dispute Resolution Program
Directory. It is important to stress that the American Bar Association data
are based upon self-reporting by programs across the nation. Hence, the ac-
curacy of the data may vary across programs.4 Program caseloads vary con-
siderably, as can be seen from the Exhibit. Only six percent (7 programs)
of the 136 programs reporting had more than 5,000 referrals per year. All
of the remaining programs receive fewer than 5,000 case referrals per year
with 13 percent (17) receiving 500 to 1,000 referrals and 47 percent (64) hav-
ing from 100 to 500.

Pata on the number of mediation hearings are also reported in Ex-
hibit 7.1. The data indicate that the largest category of annual hearings is
from 100 to 500 (50 programs), followed by less than 100 (43 programs),
and 500 to 1,000 (20 programs). Exhibit 7.2 presents the data for the number
of scheduled hearings and actual mediation sessions at dispute mediation
centers in graphic form. The data reflect the considerable attrition between
the number of referrals and the number of hearings.
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Exhibit 7.1

Annual Case Referrals and Mediation Sessions:
Dispute Mediation Centers

Case Referrals Mediation Sessions
Number  Percentage  Number Percentage

less than 100 19 14% 43 32%
160—-500 64 47% 50 37%
500—1,000 17 13% 20 15%
1,000—3,000 22 16% 14 11%
3,000-5,000 7 5% 5 4%

5,000— 10,000 5 4% 1 1%

10,000—20,000 0 0% 1 1%

greater than 20,000 2 2% 1 1%

TOTAL 136 100% 135 100%
not available 46 47

Data Source: American Bar Association, Dispute Resolution Program Direc-
tory 1983. Data were compiled from the profiles of the 110
programs listed in the Directory that handle diverse caseloads
of civil and criminal matters; this table does not include pro-
grams specializing in divorce, juvenile, consumer, small claims,
housing, and other specific forms of dispute.

Exhibit 7.3 presents a summary of variations in scheduled and mediated
cases as a function of the starting date of programs. Programs are grouped
together in three categories: programs implemented prior to 1980, programs
developed between 1980 and 1982, and programs begun since 1982. The pro-
portions of programs with referrals and mediation sessions exceeding 500
annually are presented in the Exhibit. As can be seen, caseloads increase
directly as a function of the age of programs, and 57 percent of programs
begun prior to 1980 have referrals in excess of 500, compared to 36 percent
of programs developed between 1980 and 1982 and only 14 percent of pro-
grams developed since 1982. Similar variations were observed for the number
of mediation hearings per year (53 percent of the earliest programs exceeded
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500 sessions per year, compared to 215 for the programs of intermediate age,
and six percent for the newest programs). The data suggest that program
caseloads steadily increase as programs become institutionalized in their locali-
ty. An alternative explanation for the data is that there was something special
about the earlier developed programs that would lead them to have high
caseloads independent of their longevity.

Whether the caseload numbers should be viewed as quite small or im-
pressively large, of course, depends upon one’s expectations regarding ap-
propriate levels of activity in the programs, In the absence of firm benchmarks
of how many cases are amenable to mediation and would benefit from it,
any discussion of the adequacy of program caseloads exists somewhat in a
vacuum. However, most of the caseloads are quite small in comparison to
court activity in their jurisdictions. As noted in Chapter Six, the Florida
Supreme Court study of five dispute settlement programs in that state com-
pared the mediation program caseloads to those of the local courts (including
both the county criminal and civil courts in the jurisdictions). They found
that the five programs had received and processed a total of 2,601 case refer-
rals during the first six months of 1978. In contrast, the county criminal courts
had processed 52,460 cases and the civil (small claims) courts had handled
39,761 matters, for a total of 92,221 cases passing through the courts in the
six month period. The mediation caseload averaged out to 2.8 percent of
the court caseloads when the data for the five counties were combined. The
portion handled ranged from 9.4 percent in Pinellas County to | percent as
many cases as the courts in its jurisdiction in Broward County.

A number of problems exist in this comparison, however. The criminal
court caseloads include many matters that are not appropriate for media-
tion (e.g., public disorder offenses such as drunkenness in which there is no
specific complainant; the “people” in the aggregate are in theory offended
by the behavior but typically no single person could be drawn out of the
population and serve as a party to such a dispute). The criminal court caseload
used for comparison purposes may also include traffic offenses, stranger-
to-stranger crimes, violations of municipal ordinances, and other matters that
are not appropriate for mediation. The data collected by the Florida resear-
chers do not subdivide the criminal caseload into matters even remotely
amenable to mediation and those clearly irrelevant to mediation. Similarly,
many of the small claims court cases are likely to involve collection efforts
by finance companies and other commercial enterprises. These cases are also
not appropriate for traditional mediation, although some programs have held
administrative hearings involving bad checks. In short, while the data do pro-
vide an indication of the magnitude of the court caseloads in the jurisdic-
tions, the comparison to mediation programs seems to involve a comparison
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of apples to a larger set of apples and oranges with no clue regarding the
proportion of oranges in the comparison sample. The inclusion of irrelevant,
unmediatable matters in the comparison group does not shed light on how
the local mediation programs are functioning.

The Florida researchers present a very important caveat, however—
one that is essentially the reverse of the point made above. They ask what
proportion of the mediation caseload is relevant to the courts and may have
been filed and processed in the courts. Based upon a careful categorization
of the types of cases processed by the five dispute mediation centers, the
researchers conclude that approximately 78 percent of the programs’ caseloads
“hold the potential for formal judicial processing.” As a result, it is necessary
to discount the size of the mediation caseload by a fixed percentage in com-
paring the caseload to the court. A similar (and probably larger) discount-
ing factor needs to be applied to the court caseload to make the two samples
relevant to one another.

The above-mentioned research on the Florida dispute resolution centers
has interesting implications for the topic of access to justice. 1f 78 percent
of the cases handled by the five programs studied have the potential for for-
mal judicial processing, then the remaining 22 percent of cases may repre-
sent disputes receiving a clear increase in access to justice. That is, the courts
evidently would not be suitable for handling them, but the centers could han-
dle them. In addition, presumably some portion of the cases that had the
potential for judicial processing would not, in fact, have been brought to
the courts by the disputants or may have been screened out from such pro-
cessing. Dispute resolution center handling of those cases would also repre-
sent an increase in access to justice to disputants if the dispute resolution
centers were effective in processing them. The situation is made more com-
plex by the fact that some other alternative dispute resolution mechanisms
in the community (e.g., Better Business Bureaus) might have bezn able to
handie some of the disputes. The community dispute resolution centers may
presumably increase access to justice for some disputes but are not necessarily
the only resource available outside the courts for such disputes.

In any event, based upon the data collected in the Florida evaluation,
the mediation centers in that state in 1978 appeared to be handling only a
small fraction of the number of the cases handled by the court. The applica-
tion of a correction factor to both the court and mediation caseloads would
probably result in the mediation programs increasing from 2.8 percent of
the coutt caseload to a considerably higher percentage of the “relevant” court
caseload (i.e., those cases in which mediation is even conceivable). This in-
creased percentage is unlikely to be extremely striking, however. The Col-
umbus, Ohio program estimates that it processes approximately one-third
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of the relevant misdemeanor caseload in that jurisdiction, and it has one of
the largest caseloads in the United States. Research is needed to develop ap-
propriate comparisons between court and mediation caseloads to determine
the proportion of relevant cases currently being handled by mediation centers.
In the case of the Florida programs, this percentage may have increased con-
siderably in recent years. The Orange County, Florida program received on-
ly 372 referrals per year at the time of the study cited above in 1978. The
program now receives 3,601 referrals per year, an almost tenfold increase
in caseload during the past five years.

Even with the correction factors and increases in caseloads, it is unlikely
that the average mediaticn program handles a very significant proportion
of the local misdemeanor or small claims caseload. Jistice system-based pro-
grams tend to have the highest average caseloads, as we noted in Chapter
4 in the discussion of intake procedures and caseloads. Exhibit 7-4 presents
a summary of the numbers of referrals and hearings of the 29 programs in-
cluded in the telephone survey, and illustrates the differences in average
caseloads between justice system-based, composite programs, and
community-based programs. The average number of referrals for justice
system-based programs included in the sample was 11,894 compared to 3,482
for composite programs, and 373 for community-based programs. Similarly,
the average number of hearings held was 7,258 for the justice system pro-
grams, 1,428 for the composite programs, and 212 for the community-based
programs.

Mediation programs have grown rapidly in numbers during the past
decade, but typically process relatively small caseloads given the large number
of disputes in any given jurisdiction. When data are pooled over all 29 pro-
grams included in the telephone survey, the average number of referrals per
program is 5,708, and the average number of hearings is 3,262 (57% of cases
proceed to hearings, according to the project reported data). These figures
are impressive considering the relatively recent development of mediation
programs, but they cannot be assessed with any precision, given the lack of
detailed data regarding the number of disputes arising in the jurisdictions
that would benefit from mediation. It seems safe to say that the programs
are only dealing with a small fraction of relevant disputes that reach the
courts, much less the far lurger pool of disputes that do not receive third
party assistance in their resolution, but would potentially benefit from it.

The existence of a large number of serious disputes not currently ap-
pearing in dispute processing forums, of course, raises the question of whether
such disputes should, in fact, receive formal attention. Felstiner has argued
that in a technologically complex, rich society such as ours, many such
disputes can be effectively dealt with through avoidance, and should not
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Exhibit 7.4
Reported Caseloads of Twenty-Nine Surveyed Programs

Number of Referrais Number of Hearings
Total  Average Total  Average

Justice
System-Based
Program (n = 11) 130,836 11,894 79,835 7,258
Composite
Programs (n = 9) 31,335 3,482 12,851 1,428
Community-Based
Programs (n = 9) 3,361 373 1,910 212
TOTAL 165,532 5,708 95,596 3,262

Source: Survey of twenty-nine dispute settlement programs.

necessarily be ratified into formal grievances requiring processing through
dispute processing machinery.5 The issue of what suffices as an appropriate
level of access to justice is a difficult ong, as has been noted throughout this
chapter. The development of an adequate understanding of this issue requires
a blending of empirical data (that is currently in short supply) with value
judgments. Data are needed regarding patterns of disputing and the costs
to individuals and society of not being able to expeditiously resoive disputes.
These data need to be interpreted in light of normative premises regarding
what type of society we want to have. Equally bleak pictures can be painted
of societies having inadequate or excessive access to dispute resolving
machinery. With inadequate mechanisms conflicts fester and escalate, but
a society that is overly solicitous in responding to grievances may result in
a lowered threshold of disputing and constant, never ending trivial claims
against acquaintances, neighbors, and coworkers. Presumably, a middle
ground can be struck in our search for access to justice—one that would
equitably blend disputing and avoidance and provide accessible machinery
to respond to those legitimate claims pursued by citizens.
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Conclusion

Community dispute resolution programs seek to increase access to
justice for citizens. This chapter reviews the difficulties in defining justice
and measuring access to justice. The dispute resolution programs make
substantial efforts to have their services be accessible to disputants. For ex-
ample, hearings are typically held at convenient locations and at hours that
encourage disputant participation, The numbers of citizens participating in
community dispute resoltion programs is relatively low, however. The
theoretical accessibility does not translate directly into high use of the pro-
grams. One of the greatest challenges facing America’s community dispute
resolution programs is to increase “access to justice” by encouraging greater
participation in their services. The forums appear to be underused at pre-
sent. As was noted earlier, the need for programs is great, but the demand
is far smaller.

Footnotes

1. Fuller has explored the basic elements of justice in detail in a number
of articles. For example, see: Fuller, L. “Mediation—Its Forms and
Functions,” 44 Southern California Law Review 305 (1971); and Fuiler,
L. “The Forrms and Limits of Adjudication,” 92 Harvard Law Review
353 (1979).

2.  Cook, K., Roehl, J., and Sheppard, D. Neighborhood Justice Centers
Field Test: Final Evaluation Report. Washington, D.C.: U.S. Govern-
ment Printing Office, 1980.

3. Bridenback, M, The Citizen Dispute Settlement Process in Florida: A
Study of Five Programs. Tallahassee: Florida Supreme Court, Office
of the State Courts Administrator, 1979,
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4.  The data have not been validated by independent researchers, and it

is not possible to determine their degree of accuracy with precision.
The accuracy of the data is likely to vary across programs, depending
upon the availability of management information systems and com-
puterized data bases that allow for the precise recording of program
activities. The reader should be aware of the self-report character of
the data in reviewing the information presented here. The relatively low
number of cases reported for many programs suggests that exaggera-
tion of caseload sizes to impress local or national policymakers is not
prevalent in the data provided.

5. Felstiner, W. “Influences of Social Organization on Dispute Process-

ing,” 9 Law and Society Review 63 (1974).
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Appendix A

Characteristics of
Twenty-Nine Community
Dispute Resolution Programs*

*Program survey conducted in spring of 1982




Table 1A

I. Program Structure and Organization
A. Justice-System-Based Programs®

Kay Cuttrell,
Deputy City
Attarneys

LOCATIOR
103 ANGELES, [ FT, L £ EOUISVILLE, DORCHESTER, y
PROCRAM CALIFORNIA CONNECTICUT FLORIDA KENTUCXY HASSACHUSETTS HEW JERSEY
FEATURES
Title: L.A. City Attor=— Haterbury Super= Cicizen Dispute Pretrial Services | Urban Court Medi- | Infarmal Hearing
ney Program ior Court Media- Settlement ation Program Program
tion Program Progrom
Addressy 1700 City Hall Superior Court 236 Southeast 430 W. Hohammad 510 Washington St.| Mercer County
East Bldg., Family First Avenue Al Blvd, Dorchester, MA Courthouse
200 N, Main St. Services Div, Ft. Lauderdale, Room 206 02124 Broad b Market
Los Angeles, CA 300 Grind St. FL 1330) Loulsvitle, KY Streets
90012 Waterbury, CT 40202 Trenron, HJ
06122 08630
Director/Contact: Cannie Seim or Anthany Barbinc Susan F. Dubow Raymond J. Weis Della Rice Thosas W. Farrell,

Sen. Counselor

Date ¥sprablished:

April 1934

July 1981

Ucetober 1976

Ray 1879

September 1975

May 1976 (City)
Jan. 1980 {€o.)

Sponsor(s):

Los Angelen
City Attorney

State Government~-
Family Services

* Brovard County
o 17th Judiciat

Admin, Office of
the Courts, Stete

Disteict Court

County Courts

Division Court Supreme Court
Staff:
Administrative 2 2 Qe 3(2em 2 (pT) 1
Iatake 108 -3 2 3 - -
Mediatnry 12 b 20 6 {rr) 40 2
Total staff 1% 10 4 i4 42 3
{approx.)
Budget:
Source=Amount LeAs City State ~~ Courts == Admin. Office of District Court «~ Kercer County =-
Attarney ~= $70,006° $140,000 State Courts ~=~ $39,000 $33,000
Hot ‘Vli!lhleb $175,000
Total Budget Vot avelable® 470,000 $140,000 3175,000 | ot svailable® $35,000

The Portland, Oregon Neighborhood Mediatico Center is now entirely funded by a tocal governmant agency.

Although it is nat

directly assccisted with & justice system agency it is included in this catzgory because of the similarity ip funding sources,

byediation program hag no budger separate from the L.A. City Attornev, Staff of the sediation component work only « portian of

theic time 1n that capacityj thus, it is impossible to calculate the totsl budget fir mediation alone.

BSpecial appropriation for the period January 1931 theough July 1983,

dFoc salaries of employees ansigned to medistion programj prescntly spending lit¢la or noue of their time on mediation,
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I. Program Structure and Organization

Table 1A (continued)

A. Justice-System-Based Programs®

Director/Contact:

Cincinnati, OH
45202

Terry Cosgrove
Progran
Coardinator

445113

Bradley M, Weiss

$cat Devhirst

~ LOCATION
CINCINNAT, CLEVELAND, COLUNBUS, NORMAN, PORTLAND,
PROCRAH . * ouIO oHl0 204 OKLAHOMA ORECON?
FEATURES B
Titlet Private Complaint | Cieveiand Prosze- Night Frosecu~ Dispute ‘Hedixtion | Neighborhood
Program wutor Mediacion tor's Program Program Medlation Center
‘Program
Address? €ity Prosecutor’s | Justice Center Hunicipal Court District Attor— 4815 N.E. Tth
R office Courts Tower Buildipg ney's Office King Neightorhood
4 222 E. Central 8th Floor 375 S. High St, Cleveland Co. Facility
Pkuay, Rm, 2018 1200 Ontario St. Columbus, OH Office Bldg. Portland, OR
Cleveland, Gi 43215 201 §. Jones 97211

Worman, OK 13069

Helvin Hall

Emmanvel Paris

Date Establisheds December 1974 January 1982 Fall 1971 January 1982 Hay 1978
Sponsar{s): % ity Prose- e City of City Prosecutor's | District Attorney | Hetropolitan
catpr Cleveland Office Human Relations
» Quunty s Claveland Commission, City
o Cincinnati In- Foundation of Portland
sti. of Justice {Private}
Staf (s
Administrative 3 (1e1) 3 5 ¢3 1) 2 2
Intake - - 15 - 2
Mediators 13-20 35 (PT) 62-12 (m)f 13% 27
Total ataff 18-23 8 82-92 15 hi
{approx.) {approx.)
Budget:
Source~Asaunt e City of s Cleveland City Ceneral Gounty Commia= City Ceneral
Cincinnati ~~ Foundation == Fund =~ sioners -~ Fund == .
$160,000 $108,000 $230,000 $40,000 $97,000
2 County - . ty -~
s $150,000 $72,000
Total Badget $320,000 $180,000 $230,000 $40,0000 497,000

BThare hex not been a specific budget for the Dorchester program since 1978, when the Crime & Justice Foundation handed it over

to the courta,

fIncludes 12 humen relations counselors.

Bincludes five paid staff persons and eight volunteers.

Ypoes not include salaries of administrative perzonnel, who are paid out of the district attorney's budget.
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Table 1B

: I. Program Structure and Organization
B. Compesite Programs

LOCATION
WASHINGTON, ATLANTA, HedoLuLy, CORAN, NEW YORK, ROCHESTER,
PROGRAH n.c. GEORGIA HAWALT NE® YORK NEW YORK NEM YORX
FEATURES
Ticle: D.C, Hedistion Hei h Heighborh Comounity Hedia- INCR Dispute Center for Dis-
Service (DCHS) Juntice Center Justice Center tion Center, Resolution pute Sertleaent
of Atlanta of Honolulu Inc, Center
Addresst Superior Court 976 Edgevocd Ave, 1270 Queen Emma 356 Middle 425 W. lk&4th St. 36 U, Main Streer
Building A Atlanta, CA 8t., Suite 402 Country Road New York, WY Rochester, NY
Washington, 30307 Honolulu, RI Covam, NY 11727 10031 14614
D.C. 20001 36812
Director/Contact: Noel firennan edith Priem Peter S, Adler Ernie Odom David C. Forrast, | Andrev Thomas
Jr.
Date Establishedt October 1379 January 1978 November 1979 March 1977 1975 November 1973
Sponsor(s)t Center for Com Private, Non- Private, Non~ Independent Institute for Med-] Private, Mon-
munity Justice Profit Corpora~ Profit Corpora- iation & Con- Profit Corpora=
(Private, Non- tion tion flict Resolu~ tioa
Pratit) tion, Inc,
(1nca)
Staff:
Aduinistrative 5 2 2 4 (1) 8 9
Intake - 23 - 7 (4 P1) s -
Hediators 100 83 8% 0 35-40 146
Total Staff 10% 108 93 151 5156 153
Budgat:
Source ~ Amount o City =~ a City of » State Judici= o State == ® City of & MY, Uaified
$185,000 Atlanta =~ ary == {approx,) 492,500 Hanhattan -~ Ct. System =~
® Bar Founda- $70,000 $80,000 » Suffolk County— $291,300 §80,500
tion = » Fulton County --| & Hewlett Founda-— $92,500 * State -~ # Monroe Co. ==
$5,000 $70,000 tion — » Brookhaven $125,000 $64,400
o United Way -~ $50,000 (Towm) =~ ® Foundations &
§44,782 » Contributions, $5,000 Earned Income -~
« Dekalb County ==}  Memberships,  Babylon (Towm) $50,600
$30,000 Consulting ~— $5,000 o N.Y. State
« Consulting ~- $50,000 e Mastie shirley Division of
$10,208 | o Unized Way = Town) — Youth =~
$20,000 $5,000 $34,500
Tatal Budget $185,000% $225,000 $200,000 $200,000 $419,000 $230,000

Apoes nat reflect in~kind services that the progran receives, i.e., space and furniture, screening scrvices and supplies provided
by the courts and the U.5. Attorney's Office,

Plncludes 20 volunteer intake counselors,

SFunds received frow the NU General Asscably snd foundations (Z. Smith Heyholds § The Mary Reynolds kabcock Foundations) expired

as of Junc 30, 1963,
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Table 1B (continued)

L. Program Structure and Organization
B. Composite Programs

LOCATIOR
CHAPEL HILL, DALLAS, HALITON,
PROGRAK NORTH CAROLINA TEXAS TEXAS
FEATURES
Title Dispute Sertle- Dispute Media- Neighborhood
ment Center tion Service Justicé, Inc.
of Ballas
Addresst 205 N, Columbia 1310 Annex at 301 san Jacinto
Street Live Oak $203 lfouston, TX
P.0. Box 464 Datlas, TX 75204 T7002
Chapel Hitl, K¢
21514
Directur/Contact? Lil Swmith Richard Evarts Hike Thoapsan

Date Establishedt

February 1979

August 1981

August 1980

Sponsor({s): Independent Private, Non- ® Private, Non-
Profit Cor- Profit Corp.
poration » Houston Har

Committee an
Alternsvive
Dispute
Resolution

Staff:

Adminiscrative 3(1PT) 7 6 (1 PT}
Intake - - 1o
Hediatars 23 67 120
Total Suaff 26 " 136

Budget?

Source = Amount

Total Budget

© Foundations®-=
$39,000

H.C: Cene
Assembly® -~
$30,000
United Fund/
United Way
$11,000
Loeal Covern~
mentsd -
$7,000

$63,090

s Covernor's
Criminal Jus-
tice Fund® -

$150,000
® Residuals =~
$18,000

% Meadows Founda-
tion ~

$16,000

* Texas Dept. of
Community
Affairas ==

$16,000

$200,000

® State Criminal
Justice Div, =—
§180,900

& Foundations’—-
$90,000

& Businesses =-
30,000

$300,000

dncludes the municipalities of Millwborough, Chapel Hill and Carboro, plus
Orange and Chathaw Counties,

“Derived from criminal Fines,

$5 fee onto every civil case to help fund mediation programs.

Also, Texas passed lesislation in 3983 adding a

[eonsists of a group of nine diffecent foundations, each contributing $10,000.
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Table 1C

I. Program Structure and Organization
C. Community-Based Programs®

LOCATION
FRESHO, REDWOOD CITY, SAN FRANCISEO, NEW HAVEN, ALSUQUERQUE, SANTA HONICA,
PROCRAN CALIFORNIA CALIFORNTA CALIFORNIA CONNECTICUT NEW NEXICO CALIFORNIA®
FEATURES
Title: Christian Con- Friendly Acres ‘The Comaunity Fair Haven Com- Christian Concil- | Heighborhood
ciliation Service| Neighbarhood Board Program, nunity Hediation iation Service Justice Center
of San Joaquin Board Ine, Program, Inc, of New Mexico,
Valley Inc.
Address: P.0, Box 1348 3430 Hichael Dr. 149 dinth St. 162 Fillmore St, 315 Aeno, NL.E. 1320 Santa
Fresno, CA Redwood City, CA San Francisco, CA | Nev Haven, Ct Albuguergue, N¥ Honica Mall
93715 94063 94103 06513 81102 Santa Moniea, CA
90401
Director/Cantact? Russell E. Jon Hatdegree Raymond Shonholtz | Carol Anastasio Laury Eck Lauren Burton
Templéron
Date Established: January 1982 Juty 1982b August 1977 December 1981 Hay 1980 April 1978

Spansor(s):

Cheistian Legal

Target Education

Non-profit,

Hon=Profit, Tax

o Christian legal

L.A, County Bar

Saciety and Helfare private corpora- Exempt Organiza~ Sociely Association
Council, Inc. tion vion ® Lacal Churches
Scaffs
“Administrative 3 (1 e} 1 12 2 1998 3
Intake - - 12 - - 1n
Hediators 24 18 300 51 250 25
Total staff 22 13 324 $3 269 33

Budgats
Source~Amount

Total Budgat

a Individual,
Business and
Church Gifrs ~=

§19,000
¢ User's Fees ==
$10,000

§29,000

» Redwood City
City Council —
$18,900
© Raychem® —
$18,900
» AmpexS o=
$1,000

$38,000

© Yord Founda-
tion — Not
Available
Heulett Founda=
tion — Not
Available
® San Francisco
Foundation =~
Hot Available
& Other Faunda-
tions =~
Nat Available

§400,000

& New Baven
Poundation -~
$31,500
Aetna =~
$12,000
» Haymarket
Faundation =
$11,500
» Office of Urban
Affsirs
{Church) -~
$3,000
Local Corpora=

e Contributions =~
81,000

= Proceedings from
Filing Fees ==
$9,000

$90,000¢

s City of Sants
Honica —~
$35,000
State Office of
Criminal Justice
Planning ==
$13,000
Donations ==
5,000
LA County Bar
Association -~
54,000

$51,000

i “The éurvey of comemnity-bassd prograas revesled ssveral significant changes in status, The Little Italy Dispute Sattlement

i Progrem In Clavelead, Ohio was discovared to heve clossd in July 1982, Alse, four programs vere discovered to hive wvolved into
composite~type programs: Santa Monica, Cambridge, Albany, and Darby. These are included in this table but presented in a

i separate group above.

\ n

bo:i;uully opeied {n July 1982, but recrganized in November of that same year.

SPrivate corporations in the high technology finld.

dincludes 15 clerical volunteers,
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Table 1C (continued)

L Program Structure and Organization
C. Community-Based Programs®

LOCATXOR
CANBRIDGE, ALBANY DARBY,
PROCRAK HASSACHUSETTS® WEW YORK® PENNSYLVANIA®
FEATURES
Title: Cambridge Dia- Albany Dispute Comeunity Dispute
pute Sertlemant Mediation Settlament Pro-~
Center Program gran of Dalavare
County
Mdresst One West Street 727 Madison Ave. 084-B Main 8¢,
Canmbiridge, MA Albany, WY Darby, PA
02139 12208 18023
Director/Contactt Beth Schachtman, Cynthia Urbach Anne Richan, Jim
Nediation Krouner Donghue, Program
Caordinator Coordinators
Date Established: July 1979 Janusry 1977 9
Speasor(s): Canbridgeport Moc~For-Profit Independent
Problem Canter{ | Organiration Non-Profit
Organizstion®
Staffy
Adainiatrative 2 (4 2 2
Intake - 2 -
Hediators 20 an 25
Tata) ageff a2 b3 27
Sodget
Sourca~Amount ¢ United Way$ & Local Pund- ¢ Aetna ~=
9 Private ratsing ~- 48,000
Foundations® 929,000 | o Philadelphia
& State Office of Foundation ==
Court Adminis= 6,000
tration -- 2 Local Covern~
$20,000 ments =~
$5,000
® Other Founda=
tions ~- ¢
$4,500
® Quaker Contei=
butions -~
$2,500
Iotal Budget $33,000 $49,000 $4:|,600i

®In the paat, as much as 191 of the operating budget of the New Hexico COS
ame from foundation support through the Christian Legal Society. At
present, however, support from this source is inaignificant,

£The Center aleo 4ponsors tuo other programe: 1) legal wervices, and 2)
social aervices.

LIS 1Y fundraising is done by the Executive Directar of the, Cambridgeport
Prabiem Center; thercfore progran staff do not know the specific origin of
ite budgered funds.

hSpunncrad until July 1982 by the Priends Suburban Project.
iM.umugh the annual budget for calendar 1983 is $43,600, as of early June

only $26,000 had been raised. Additional funds are expected to be provided
by other foundations.
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Table 2A

I1. Intake Procedures
A. Justice-System-Based Programs

LOCATEON
LOS ANCELES, WATERBURY, FT. LAUDERDALE, LOULSVILLY, DORCHESTER , TRENTON,
PROCRAM CALTFORNIA CONMECTICUT FLORIDA KERTUCKY HASSACHUSETTS NEW JERSEY
FEATURES
Major Referral
Source.
Walk-ins/Self-
Referrsls - - - 522¢ - -
Police 85z - 5% - 8% 24
Prosecutar - - 30z - -
Courta - 100z® - 3z goxd 951
Community Croups - - - - 2% -
Other == 15% ~— - 65T =~ 1z - -
{Detail) o UCLA Police ® County Agen=
¢ Public Agen~ cles
cles, esp. » Public Rela-
Health, Build- tions
ing & Safety,
Aninal Regu-
lation
Screening Deputy City *  Prosecutor Court Counselors e Program Intake { Program Adminis- e Judges
Responsibility? Attomneyi ¢ Program Staff Officers trator & Municipal
s Prosecutor Court Clerks
o Judges
Tyves of Cases
Handled:
Criminal (X} 1002 100 25301 98% 100X 65-70%
Civit (X) - - 10-75% k13 - 25-301
Othec/Detail s Aleo handles ® Spouse sbuse # Divores dis~ e Spoure sbuse ® Spouse abuse o Custody, visi-
disputes in~ caser ptes casen cases tation cases
volving public | & Juvenile cases | & Spouse abuse » Bad checks & Diyorce dis- {approx, 5%)
agencies e Juvenile cases putes » Small claims
& Spouse abuse o Juveniles up to §1,000
cases s Have even han= { o Monitor spouneé
e Juveniles in- dled armed abuse cases,
cluded only canflice only if court
vhen victias alsc involved
Cases Excludeds e Drunk driving e Cun or knife e Attorneys in- e Host civit Hone s Ho continuing
o Drug cases involved volved cases sent ta relationship
o Agency cases s Police Depart~ | o Already in small claims or interpet=
with no passi~ sent involved court sysatem o Juvenile canes sonal disputes
ble resolution | @ Sexual contact | ¢ No mediatable e Juvenile cases
dispute o 222 of all re-
ferrals sent
back to court

SThe L.A, City Attorney Program is part of a criminal prosecution egency. Casen chosen for mediation are civilly compromised and
monitored. Mediated cases are put under submission for one year—-if mo further incident arises in that time period then it in
dropped. However, if the disputants reuppear the city attorney can recomsider prosecution of the initial case.

A 4-6 veek continuance is provided. in Waterbury to allow time to mediate the dispute. The case is put on hold for 13 months:
If the "defendant"/respondent is plcked up agein for e similar sct the court can revive the case and adjudicate iti if no mare
activity is reported, then the case is closed and there is no criminal record,

€Complainants in Louisville come to the program before filing a formal claim in court and can voluntarily choose mediation.
Courts and prosecutora can also refer cases to the program, Judges oometimes even sake referrals after adjudication has begun.

he presiding judge has apparently withdrawm suppart for the Dorchester program and has refused to make referrals to it since
the fall of 1982,
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Table 2A (continued)

II. Intake Procedures
A. Justice-System-Based Programs

check program =
Charge Fee of
$8.50/case to
companies

o Juveniles han=

lence cases
e Juvenile cases
handled only
if complainant
s Bad checks

are "adminis-

trative'B

® 40X of cases
involve bad
checks

LOCATION
CINCINNATE, CLEVELAND, COLUNBUS , HORMAN, PORTLAND,
PROCBAN olro OHIO OHi0 OKLAHOMA ORECON
FEANRES
Major Referral
Valk-ins/Self-

Beferrals 182 - 30-40% - 01
Police 802¢ 651 50-60% 502 162
Prosesuror - - - 201 -
Courts 2z - - - -
Cossnity Croups - 351 - - -

Other — - less than 10 =~ 02 S4L =~

{Decail) # City Agencies e Llocal Cov't,

e« City Officials Agencies (29X)
s State & Federat
Agencies (6X)
+ Quasi~Gov't,
Agencies (16X)
# Private Agen~
cies (3X)
Screening Part=tize students| Mediators Peosecutor's In- | Program Staff Program Staffh
Responaibilityt acaff Intake take Counse-
Window from lorsf
B8 AN to 12 PH
Types of Casen
Bandled:
Criminal (I} 100X 1c0% 230-83X 951 5%
Civil (1) - - - 3z ax
Cther/Datail » Special bad e Domestic vio- e 15-20X of gases} & Spouse abuse » 24X Code vio~

¢ Juveniles

lations {e.g.,
traffic, noise,
animals,
nuisance)

* Juveniles

ant disputes

» Traffic cases
® Public sgency
or company
involved

dled only when @ Spouse abuse & HNeighbor to
victim/com- s Juveniles only neighbor dis-
plainant as complainants putes only
Cases Excluded: » Felonies Givil casen, un— @ Serious vio- * Caszes involv~ s Felonies
» Drug-retsted lens a possibi- lence ing strangers ® Disputes be~
cases ity of escala= ® Sexual offen~ e Serious ais- tween spouses,
e Sexual offen~ tion into aes demeanors relatives
ses criminal matter * Criminal e Felonies
¢ Landlord/ten— record e Cases involv-

ing punishment

®police in Cincivosti provide a fora to disputants outlining the medistion option.
warrants are first referced to the medistvion program,

Also, all citirens requesting misdemeanar

£ALL wisdemeanor complaints in Franklin County must come through the prosecutor's intake section, open five days a week from 8 AY

to midaight aod on weekends.

percent filed immediately, and the balance are resolved at intakes

Fifty to sixty percent of the cases are scheduled for night prosecutor's unit, ten to [ifteen

Zagministrative cases involve disputes over housing, building code violations and disputes with sgencies such as libraries, motor
vehicle department, national guard, utility companies, city income tex tollectors.

Brield interviews are conducted in every case referred ta the Portlaind program, This provides both ar opporfunity to screen
cases and, more important, to resolve the vasc majority of cases through conciliation {see Table IV A for reported case

cutcomes}).

Appendix

115




Table 2B

II. Intake Procedures

B. Composite Programs

® United Way

®» Legal Aid Or-
ganizations {41)

® NHedia

® Actorncys

TOCATION
WASHINCTOM ATLAKTA, HOROLULY, CORAH, HEW YORX, ROCHESTER,
PROGRAN 0.c. GEORGIA HAWATL NEW YORK REW YORX HWEW YORK
FEATURES
Hajor Referral
Sourcest
Ualk-ins/Bel{~
Refecrals 25T 2 23X - ” -
Police - iz - 0% 3z
Progecutor 5% 10-152 9L 982 - 0x
Courts 252 602 11 b3 ne 633¢
Community Croups - - EH - - -
Other == 15% — 23+78% = 51X - 121 -
{Derail) D.C. Attorneys o Better Business | & Goverrment
Bureau Agencies (25%)

» Fanily Court
Staff

. u.s.'At!or-

# Volunteers

tive Director

@ Victim/Mitness
Unit in O,A.'s
Office

o Friends
Screenin
ulanlbilhzx # Peogram Staff Intake Counselors | & Staff ® Program Execu=- Intake Interview- | o Progras Intake

staff
o Assistant D.A,

being estab~
lished

neys' Para-~
legals
Types of Cases
Handled:
Criminal (1) 8% sozé 233® dot available 90X 63-701¢
Civil (1) 152 s0% k23 0% 30-35%
Other/Detail ® Domestic * Custody and ® Spouse abuse ® Spouse abuse ® Spouse abuse @ Juveniles
violence visitation ® Juveniles -~ # Juvenile unit a Juveniles » Spouse abuse
s "Persons in ® Juveniles Special in- e Bad checks e Limited divorce
Meed of ® Spause abuse school media- dinputes
Services” tion systems ® Community ser-
vitem—e.g.,

elections, lot-
teries, com=~
plaints against
police, fect=
finding for
Pre-trial
Services

Cases Excluded:

* Unwilling
participants

® Chronic spouse
abuse

® Felonies less
likely

e Unwitling
parties medist=
able issue

o Complex auco
accidents

s Child sbuse and
neglect

s Alcohol-related
cases

s Cases involving
violence

@ Felonies

Drug-related

cases

® Evictlons

Career criminals

Felonies

“In Atlanta, as in many other jurisdictiona, it is sowetimea difticeit to distinguish between criminal and civil matters.
cxample, a probable cawse hearing is a civil proceeding which is held to determine whethér or not to indict on & misdemeanor

chargé, a criminsl violatton.

of criminalfesvil classificarion.

For

The fact that wost sediated disputes never reach the charge stage further cowpounds the problem

BThe Honnlulu HIC is divided into three distinct progran sreas; 1) Family Hediation Service (F#S), which handles custody and
visitation disputes, juveniles, domestic violence, etce and conskitutes 752 of the center's workload; 2) Neutral Ground, which
handles community disputes such as landlocd/tensnt, consuaer/werchant and neighborhood problems, constituting 20X of the overall
vorkloadj and 1) the Conflict Management Program, handiing disputes with govarnaent agencies, environmental and land use issues;
which constitutes 5X of the center's workload.
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II. Intake Procedures

Table 2B (continued)

B. Composite Programs

LOCATION

» Program Case~
Workers

CHAPEL, HILL, DALLAS, HOUSTON,
PROGRAM HORTH CAROLINA TEXAS TEXAS
FEATURES
Major Referral
Sourcess
Walk-ins/self~
Referrals - 51 -
Police 152 42 5%
Prosecutor 801 ” 852
Courts - Minimal 7-82
Comminity Croups - 2-31
Other <~ 5% == 827 -
(Detail) Social Service » Church Groups
Agencies @ Urban League
o Hispanic League
o Social Services
« EEOC (102)
o Private Attor~
neys (62)
Seceening # Districe Prograa Adminis~ | e District
Responsibility: Attorney trative Officer Attorney Staff

Potice Juvenile
Unic
Program Interns

Types of Cases

deadly weapon
+ Hoommate
disputes

Commercial
rvelations (511)

Handled?
Criminal (2} 552 201 502
Civil (2) 451 802 302
Othar/Detail o Juveniles «— e Linited spouse » Spouse Ahuse
project with abuxe s Juveniles
lacal schaols » Juveniles s Paranoig
® Use of gun or o Divorce (29%) schizophrenics

Cases Excluded:

+ Sexual contact

& Domestic
violence

@ Bad checks

o Shoptifting

» DUIs

Pending Court
accion

Serious felonies
o Insanity

Nene

SIMCR referrals froa the courts bresk doun sz follous: 66X from the Summons
court for Bronx and Manhattan (IHCR staff conduct scresning for court); 2%
from Hanhattan Ceiminal Court; and 31 from the Bronx Criminal Court.

dThe major source of ceferrals in Hochester is the pre-warrant screening
process conducted by a program intake worker and an sssistant D.A. in the
complaint clerk's office,

©The Rochester Center for Dispute Settlement is divided into three program
areast 1) 4A (arbitration as an altecnative), handling adult civil and
criminal matteesi 2) a juvenile progeam; and 3) family dispute mediation
program (for which a fee Is charged).
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Table 2C

II. Intake Procedures

C. Community-Based Programs

LOCATION
oo _
FEATURES

FRESNO,
CALTFORNIA

REDWOOD CITY,
CALIFORNIA

SAN FRANCISCO,
CALIFORNIA

NEW HAVEN,
COMNECTICUT

ALBUQUERQUE,
NEW HEX\CO

SANTA NONICA,
CALIFORNIA

Major Refepral
Sources?
Valk-ins/Sel f-
Keferrals
Patice
Peosecutor
Courtsy
Community Croups
Other =~
(Detail)

}101

902 -~
e Church, Pastors
® Friends

[

10028

e

Specific figures
are not availa-
pending complé=
tion of ongaing
evaluation,
Referrals ave
received from
all of the above
sources.

}601

15-20%
20-29% ==
Schools

258

5%
s Lavyers/Bar/
Legul Aid (25%)
« Churches]
Paritors (252)
e Counseling
Agencies (251)

5%

501

101

5% —
Legal Services/
L.A. County
Bar (15X)
Wedia (10X}

Screenin,
Responsibilityt

Program Director

Program Director

e Office Staff
¢ Casevaork Comait-
tee members

Program Staff®

Program Staffd

Progran Staff® —

Sccretaries
Intake Volun—
teers

Types of Cases

Handleds
Triminal (1) 5% 103b 30X 602 5% 532
civit (x) 451 902 502 40 95T 45X
Other/Detail « 50X Divorce @ Spouvse sbure + Spouse abuae Juveniles » Domeatic conen | & Dosestic vio~
® Spouse abuse s Juveniles ® Juveniles (351) lence (first
® Juvenile e Any 2-party » Spouse abuse inatance)
(civil) dispute o Juvenile = Divarce
® Rape » Juveniles
» Child molesta=
tion
Excludedt Parties unwill- Probably vill e Unuilling par- » Domestic Cases involving @ Chrooic spouse
ing to mediate not take ties violence ROV, agency ay abuse
according to divorce cases © Alcohol abuse @ Divarces party (because) @ Unwilling
biblical/ » Felonies of church/state patties
Christian separation) o No mediatable
principles dispute

STha Priendly Acres Neighborhood Board ie newly-reorganized and is presently conducting sn sutreach campaign to inform

appropriste refarral ssurces of their servic
courts, police departwents, housing agencies,

bThase statistics for Redwood City are based o less than ten cases mediated as of August 1983,

€A staff person in Hew Haven regularly revievs the arreignment docket,

SThe New Hexico CCS charges a $50 filing fee, which may be waived if & clieny is indigent,
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¢ The public agencies and private community groups being contacted includes
humsne soefety, etc,




Table 2C (continued)

II. Intake Procedures
C. Community-Based Programs

LOCATION
CAMBRIDGE, ALBANY DARBY,
PROCRAN HASSACHUSETTS NEW YORX PENNSYLVANIA
FEATURES
Hajor Referral
Spurces:
Walk~ins/Self=
Referrals - - 01
Police - ”n -
, Prosecutor - oz
; Courts ‘m‘ 801 25%
; Community Groups - - .
4 Other ~~ 502 ~= 132 5L~
{Detail) s Legal Services « Phone Book (201)
® Social Services o Legal Assist-
1 ® Ceneral ance (151)
: Publicity
Screening Mediation Program Director Program
Responsibilityt Coardinator Cocrdinators
s_of Cases
Handled:
Crlainal {2) 501 1002 -
civil (X} 50% Rarely Majority®
Other/Detail * Spouse abuse » Spouse abuse Juvenilea
® Juveniles © Juveniles
® Ssall claima
Cases Excloded: & No 2 identi- « Pelonies ® Physical vio-
fiable parties » Dispates involv- lence
@ No mediatable ing money in ® Spouse abuse
dispute excess of §1000

“Sanra Monice charges a $5 case procesaing fee.

"nu Cambridge Dispute Settlement Center gets the majority of its ctefercals
throughs 1) contacting all citizens filing small ctatms disputed} 2}
contacting individuals going to ahov-caude hearings; and 3} revieving the
D.A.'s cases each day prior to acraignment.

8The respondent in Darby felt unsble to cite specific percentagea because the

distinction between criminal and civil wztters is not alvays clear. {(ace
also footnote a, Table 1I5,)
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Table 3A

IT1. Dispute Settlement Procedures
A. Justice-System-Based Programs

LOCATION
LOS ANCELES, WATERBURY, FT. LAUDERDALE, LOUISVILLE, DORCHESTER, TRENTON,
PROGRAH CALIFQRNTA CONNECTICUT FLORIDA KENTUCKY MASSACIUSETTS NEW JERSEY
FEATURES
Approach:
Conciliation - - 30-40 - - -
Hedistion 100X toox 60-701 1002 100z 1002
Arbitestion - - See Below - - -
Other - - - - - -
Detait/Conments Arbitration is
used in juvenile
cases only
Hearing Locationt
Ju-zgee System
Bldg. o0 1001 ioox 100z - 100z
Office Building - - - - - -
Informal Setting - - - - - -
Other - - - - 100z -
Scarefront®
Avecage Hearing 1 haur +~ 30 minutes 1 hour 45 minutes 2 hours 1 haur
Lengtht Criminal Matter
20-30 minutes ~-
Agency Case
Rumber of Hearing 1 1 1 1 2 1
Officers/Sensian
Hearing Officers:
Background Laypersons ~= Professional Ked-] Varied -~ Lav Lavyers, Graduate] Lsypersons Protessionat
Long~tarm law iater, Pamily Students, Lav- Professionals Hediators

cast of a mesl
and parking
only

enforcement & Relations yers, Retired
sociology back-| Caunseloes Judges, Profes,
ground strassed Arbitrators,
Sacial Morkers,
Laypersons,
etey
Training Hone == vely on o 14 hours ¢ Provide exten~ | # 2-week on-the~ | » 38 hours over ® 3 days training
previous o Conducted by sive materials Job training 3.5 week by H.J. office
experience Progtam for review o Participant period of the Public
Director ® Observation & observation s Conducted by Advocate
o Videotaped co-mediation » Supervision by Administrator * 2 day seminar
program Hearing Of(icer and Hediators at AAA in MY,
@ Conducted in~ o Aidad by Coor- e ) month obser=
house dinator of vation by Sen~
Court Services ior Counselor
& On-golng work=
shops and
aeminacs
Payment $24,000~$31,000 Reimbursed for Hone §6.00/hour $10.00/aession $31,800~17,000 -~

Caunselor
$14,800-20,800 ~--

Senior

Couaselor

*The Dorchester progeaw used to be located in & storefront next to & pizza place. That building hea now bean aold, 20
future mediation sessions vill taka place {n the courthouse.
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Table 3A (continued)

IIL. Dispute Settlement Procedures
A. Justice-System-Based Programs

LOCATION
CIHCINNATI, CLEVELAND, COLUHBUS , NORMAN, PORTLAND,
PROGRAM ou1o OHIV. oHIo OKLAHOMA OREGON
FEATURES
Approach
Coneiliation - - - - 96X
Mediation toox 1001 1001 100 41
Arbiteation - - - - <
Other - - - - -
Detail /Comments Some effort at Prosecutor's In~ Conciliation ac-
conciliation take Section complished by
at initial resolves an home visits
interviev many as 40X of and phane
the disputes contact
that come iato
the office
Heating Locations
Justice 3ystem
Buitding 1002 100t 1002 1008 -
Office Building - - - - -
Inforusl Setting - - - - 981
Other - - - - 2% -
Public Facilities
Average Hearing
Langths 30 minutes 45 minutes 1 hour 43 minates 2.5-3 hours
(Mo time limit)
Warbor of Beact
o?'h'u.Jm-L- 1 1 2 t 3
» Hearing Officar
o Human Relations
Counselor
Mearing Officers:
Background Lav Students Lav Studeats taw Students, Lav Students Laypersons (X)),
(501) and (100X} (seversl Lauyers, Pro= €382) and Lav Student.
Craduste Stu- have remained fessional volunl Lay- (222), Profes
dants (301) afrer becoaing Hediators, persons (821), sfonal Media~
lawyecs) Social Workers, inel. Educa- tors (41)
Counselors tors, Labor
Relatioas
Exparts
Tealning * 30-60 hours ® 20 hours over o 40 hours o 16 hours ini- « 8 hours ini=
& Obrecvation waekend inieist tial training tialle
« Suparvised on- s Extensive training & Obearvation ® Rele~playing
the=job scraening & » Carafully period (2 veeka siony
training evaluation screened for ta 2 manths) » Co-mediation
o Conducted by ® Observation suilly in law vith experi«
staff of o Individual and crisis in- enced panel
Cincinnati videotaping tervention for 3 sassions
Institute of o Conducled by o Constant eval-
Justice Program ustion, com
o Twice annually Divector puterized
performance
appraisal
Payment $4.50-54.80/hour | $4.73-85.28/hour,] $4,00-36.00/hour | o $300/month ~= $10.,00/s0s3ion
depending upon 20 hours/vuex
experience ac $6425/hour -
to employees
& None to
l volunteers
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Table 3B

III. Dispute Settlement Procedures
B. Composite Programs

LOCATION
WASHINGTON, ATLANTA, HONDLULY, CORAM, NEW YORK, ROCHESTER,
PROCRAM D.C. CEORGIA HAWALT NEW YORK NEW YORK NEW YORK
FEATURES .
Approach?
Conciliation 142 202, 5z - - -
Mediation BEX 24 60 1002 0% 85%x
Arbitration - - - - 10X 15%
Cther - - 5% - - -
Detail /Comments Collaborative No arbitration in
Problesm Solvingl disputes involv-
Conflice Antici- ing Juvenites
pation
Hearing locatien:
Justice System
Bldg. 100z - - - 257
Otfice Building - - 752 - - =
Informal Setting - 1002 201 100% 75% 902
Other - - 5% - -~ 1oz
Average Hearing 2 houry 2 hours ® Neutral Ground==} 2.5 hours 1+1.5 hours 242,5 hours
lengths 3 hours
o Pamily Media~
tipn--4-6
sessiony, 2-)
hours each
» Conflict Mpmt.~
Hultiple ses-
sions in a year
Bumber of Hasrin, 2 1 » Hi-~3 or 4 H 1 1
tiaralarsiins o P8--2, Male
and Yemale
» CH-=2+¢
Heariog Officers:
Background Laypersans Laypersons (1001) | Laypersons (791} Laypersons (100%}| Laypersons (99%) Laypersons (100%)
{100%) {prefer adults Lavyers (211} ' Lawyers (1%) w-omuunity
age 25+13 years) volunteers
Teaining » SO hours # 40 hours » 40 hours ® 42 hours ® 55-60 hours e 25=30 hours==
e Followed by e 13 in~house scandard # Conducted by o Observation on classroom
probationary tralners » 20-30 hours Executive -5 cases » 12-15 hours—
period o Held every 18 advanced train= Director « Evaluation spprenticeship
o Conducted by months ing for FHS & Conducted by » Hentor, Co-
Citizen Com= o CH requires IHCR Hediation
plaint Center apprenticeship Bvatustion
staff trainers v Extensive s Staff Trainer,;
* Held 12 times scceening aided by Board
annually o Atteapt to satch Heabers
vith medistor
partners
Payment $5.00/cession $15.00/mediated Hone $12,50/caze $13.00/case s Juveniles & AA-~
case $25.00/case
« Community
Service—~
§35.,00/session
o Divorce—
$33,00/ sension
{average 5
sessiond)
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; ' Table 3B (continued)

i
.
III. Dispute Settlemnent Procedures
.
' B. Compeosite Programs
3 T LOCATION
T~ CHAPLL HILL, DALLAS, HOUSTOK,
¢ PROGRAR NORTH CAROLIRA TEXAS TEXAS
FEATURES
Approach:
Canciliation 2 55-60Z 122
Hediation 982 40-45% :1:24
Arbitracion - k4 -
Other - - Hinimal
Detail/Comments Concitiation con~ | e Phone concilia- | e Conciliation
ducted by both tion used to conducted by
phone and letter agree upon phone, letter,
N specific per- & personal
formance plan visits
& Only mediarion ¢ Sometimes pro-~
N a5 used in dom- vide advocacy,
¢ ' extle disputes vorking with
one dizputant
in sbsence of
other party
Hearing Locations
N . lastice System
Buildiog - - 1002
3 ; N i Office Buildiny lo0x 100x b
3 e . Inlormal Setting - - -
K Other - - -
Average Hearing
Lengthi 1=1,3 heurs 1.3 hours 1=1.3 hours
o Nusber of Heacin,
Officers/Session: 2 e Usually 1 ® Usually 1
® 2 in domastic o 2«4 L fairly
velations area complicated
dispute
Mearing Officers:
Background Laypersons Laypersons (67X) Lavyers (50X},
(1001} Leoyees {33%), Social Workers
22X Bilingual {251}, Law
Students, HSW
Candidates,
Laypersons
Training e 18-20 hours ~- & 40 hours @« 40 hours
classroom @ & months inftiall i
e 10 hours—- probation ® Addel.20 hours
internship » Executive throughout year
® Conducted by Director * 2 montn obser~
Program Scaff principal vation period
® Held once s trainer o Conducted
to fill » Also use Coor annually by
vacancies munications program staff
Specialists
Payment None $15.00/each 3-4 $10.00/evening
hour time frame {once/month)
: {cosmitted to 12
hours/manch)
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Tabie 3C

HI. Dispute Settlement Procedures
C. Community-Based Programs

LOCATION
FRESNO, REDWOOD CITY, SAN FRANCISCO, NEW HAVEN,; ALBUQUERQUE, SANTA NORICA,
PROGRAN. CALIFORNIA CALIFORNIA CALIFORNIA CONNECTICUT NEW HEXICO CALIFORNIA
FEATURES
Approachy
Conciliation 202 - 30-40% [z 102
Hediation 100X 60-70% 88931 90}
Acbitration 601% - - 5-102°¢ -
Qther 202 -~ - - - -
Datail/Consents Recosieiliation Concilistion (at | Homa visite ta In 5-101 of dis- | Phone resolution
Counselling=-~ howe visits) and both parcies are putes, partias particularly
2 parties ace medistion hear= conducted in are spread acrons| successful in
encoursged. to ings are both every case ar nation, consuser/mer-
reconcile their used but no mediation or chant disputes
differences ac- specific par- arbitration may
cording to the centag: occur without s
scriptures before available faca~to-face
wediating seeting
Hearing Locationt -
Justice System
Bldg, - - - - - -
Office Bldg. sz - - - - -
Inforaal Setting 90X 100% 1002 100% loox 1002
Ocher k23 - - - - -
Average Hasring 2-3 houes & 2 hours with 2-3 houes 1.5 hours 1.8-2 hours {usu~ | 2=3 hours®
Langeht disputants atly null&pll
® AQ minutes for seasions)
Medistor Board
to discuss
Busber of Hearis, ® 3 s 3 3 o Usually 1
Officers/Sassioas o2 apecial
canas
Hearing Officerst Lavyers, lay- Laypersons (100X} | Lsyparsons (100X) | Laypersons {1002) | Laypersons (381}, | Lavysrs constitute
Bachground persons, Bus~ inel. Youth, Lavyers (321), wajoritys balance
i peapla, Busi le Pastora (301) are Laypersons,
Pastors & Weighborhood incl. Social
Residents Yorkers, Psychole
ozists, Teachers,
Buninesapeople,
atc.
Teaining 12<16 hours ® 27 hours ® 26 hours # 20 hours ® 30 hours ini- ® 30 hours inten-
o Additlonal » Conducted by ® Co-madiation tially sive
teaining mod~ local psycholo- with experi~ ® 10-12 hours o Assans individe
ules, a.g., for (1113 anced med{ators perlodic spec~ skills sfter
- youilg wedialors ® Session con- ialized train- initial train-
ducted totally ing, e.gey in ing & suggest
in Spanish, handling domes- termination,
Sumwaer 198) tic disputes Sbservation,
» Hediators con~ | o Program staff co~mediation as
duct sessions conducts necessary
¢ Usually oncef/ sessions « Sessions con~
year * » Usustly ducted by
3 times/year program
¢ Usually once/
year
Payment Rone None Nene $10.00/case OQut-of-pocket Hone
médiated expenses only

®the $an Joaguin Christien Conciliation Service (CCS) wses a combined approach of wedistion and arbiteation,

portion of the hearing mediators rry to gat tha parties to agree to & resclution of the confiict; however, if this is
untuccessful the panel will impose & settlemenc,

Brhe panel of mediators in the San Josquin CCS usually consista of a lawyer, an elder of the church and an lodividual
knovledgeable in the area of the dispute, e.g., a businessperson if the dispute {s business-related.

“The Cheistian Conciliation Service (CC3} of Mew Hewico alsa uses a coabination of medistion and arbitration.
mediate up to 14 hours, then the case is reassessed to determine if aebitration {a neécessary,

is legally binding under Néew Mexico lav,
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Table 3C (continued)

I11. Dispute Settlement Procedures
C. Community-Based Programs

LOCATION
CAMBRIDGE,, ALBANY, DAHBY,

3 PROGRAN HASSACHUSETTS HEW YORK PENRSYLVANIA
. FEATURES

Approacht
: Conciliation - X 3%
¢ Mediation 1002 91z 91z
Arbitration -

Other - - -

Detail/Comoents

Hearing Locationt
Justice System
Building - -
Office Building 1002 1002 -

3 Informal Setting - - lo0x
Other - - -

Averige Hearing
Lengths 2-2.5 hours 1.5 hours 2 hours

Humber of Hearin
Officers/Session: 2 H 2 winjmus

Hearing Officers:

Background Laypersona {75%), | Trainad Profes- Layperssas (106X)
Lavyers {20X) sional Nadiators
Law Students lSX)

Training » 20 haurs 25 hours ® 20 hours
® Obsecvation & o Apprenticeship
staffing role involving par=—
» 2 hours/month ticipant obser—
in~service vation, co=
training mediation
» Conducted by ® To date, conduc-
Program Staff ted by Friends
Suburban Project
Payment None Wone None

dThe New Hexico CCS does not bring parties together in initial meetingsj
mediators meet with sach party sepavately and bring them together only whea
it sceas appropriate.

®Each team of mediators in Albuquerque 1 handpicked by the pastors of the
parties to the diapute, and consista of ons actorney, one pestor, and one
business or professional person with relevant expertive.

‘Auhou;h a disputa has never been arbitrated in Santa Monica, in soue cases
parties sign agreeoeits sgreeing to arbicration if mediation Fails to resolve
conflicts

Epivorce disputes in Santa Manica ususlly take 2-3 sesaions of 3~4 hourk each
to come to & vesolution.
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Table 4A

IV. Reported Case Outcomes
A. Justice-System-Based Programs

rate reporled

LOCATION
LOS ANCELES, WATERBURY, FT. LAUDERDALE, LOUISVILLE, DORCHESTER, TREMTOM,
PHOCRAN CALIFORRIA CONMECTICUT FLORIDA KEXTUCKY HASSACHUSETTS. REW JERSEY
FEATURES
Annuval Caseloads
Number of Referrals 28,800 1,400 3,600 20,000 325 300
Humber of Hearings 28,800 1,282 2,700 6,000 244 74
Coexents ALl ceferred Hearings are held| 14,000 cases venti 1981 figures =~
cases must in 75% of all to affidavics no cases have
have heavings referred cases been mediated
since Noveaber
1982 (see also
footnote d,
Table ITA}
Besolution Ratess
1 Resolved Prior Kot available -
to Hearing - - unwilling 23-26% - Less then 10X
Z Resolved with respondent
Hearing ax 8rx 12-7151 a9% 3%
X Cases Mot
Resolved 142 o f24 nr 222
(a) Ho Shous 62 15% - tot availsble Hajority
(b} Failure to
Agree 8 152 2z Not available -
(c) Other - - - Hot available -
Long=Term Fallow-Up:
Time Period Mone None Mot available ® 30 day follow- One year Hone
up
@ Yearly random
sampling
Results/Comments 75-801 success Used to send

lexters at 30
days & & months
but na tonger
do because af
a timitation
on clerical
assistance

dpercentage of referred cases resolved without prosecution or mediation.

bl’erc:nuge ot hearings schedulad where both parties showed up and the dispute waiz gesolved.

of the success ratios in the ditferent types of cases handled by the program.
hearings never take place because the parties reach an agreement thesselves,
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Table 4A (continued)

IV. Reported Case Outcomes
A. Justice-System-Based Programs

LOCATION
CIUCINMATI, CLEVELAND, COLUNBUS, HORMAM, PORTL/ND,
PROGRAN. ol1o OHID ol10 OKLAHOHA ORECON
FEATURES
Annual Caseload:
Musber of Referrals 1,500 13,000 50,000 2,900 411
Humher of Hearings 3,250 9,000 27,11 600 14
Comnent « 503 of sched-~ Hearings are 0f the 41} refer-
uled hearings held in 60% of rals, 409 were
never take referved cases accepted for a
place field inter~
® 20% of cases view, another
are referred to 49 cases vere
courts, 7% at declined alfter
intske and 13X the field
afver hearing interview
Besolution Rates:
T Resolved Prior Small but signi=
to Hearing 5z ficant 3024 262 892
I Resolved with
Hearing 51 85-902 gs52¥ saxd 13
T Cases Not
Resolved 10z 10-152 51¢ 411 -
(a) Mo Shows Majority - - 39 1z
{b) Fallure to 1”7
Agree - Hajority 53 -~ -
(c) Other - - - Referred to 7 -
Prosecution s Party unavail=-
able
» Inappropriate
« Other action
s Party referred
Variable 2 weeks 2-6 weeks Wicthin 10 days One month
Results/Commenta Cincinnati In- 75-80% remain Continued reso- | 70X remain re~ » Situation in
stitute of resolved tutien in solved dispute =-
Juscice con= 80-90% of all Improved 88X
ducts client cases® Same 101
survey Worse 22
» Overall rela-
tionship -
tmproved 602
Ssme 381
Worse 22

CPercantaye of cases whers formal charges are filed.

Sone casas are not

vesolved because of no~shows; but the nunber of such cases is not available.

dIm:ludln. no-shows; of the hearings held, 90X were resolved,

€0f total referralsy of hearings held, 10X reasin unresolvad.
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Table 4B

IV. Reported Case Quicomes
B. Compeosite Programs

s 68 said
agreements held

up

90% satisfied
with mediators
80X generally
satisfied vith
service

.

o 15X breached
agreement in

part

a 10-15% did not
keep agreemsnt
at all

remain resclved

year to detzrmine
whether agree=
ments, binding &
enforeeable in
civil courts, are
being abided by

LGCATION
WASHINGTON, ATLANTA, HONOLULY, CORAM, HEW YORK, ROCHESTER,
PROGRAN n.c, GEDRGIA HAWAST NEW YOBX NEW YORK NEW YORK
FEATURES
Annual Caselosd:
Rumber of Referrals 2,119 2,500 100 1,700 17,336 1,470 (approx.}
Number of Hearings 756 1,500 30-40 700 6,316 865 (approx.)
Comments e Caseload has Hearly 50X of x11 | Hany cases In 53X of referved
incressed sig- referrals nevec involve sulciple cases the re-
nificantly in get to hearfng hearings spondent cannot
1983 atsge & are not be located, the
» Heavings are included in case is inappro-
held in 35-40% statistics below pridte, or it is
of caes referred else~
referred where
Besolution Ratess
X Resolved Prior
to Hearing 143 15-20% 232 8x 3-5% 121
X Resolved with
Hearing %t 65-75% 227 sazd 751 821
I Caseés Not Re-
solved 12 10-152 - Rot available 122
(a) No Shows 263* See note above - iz -
(b} Failure to
Agree 81 " - 12z
{c} Other 192° - a1z - - - -
Cancelled - Closed casest
Withdrawn, no
shou, or referred
alsevhars
Lnnrhrl Follow-Upt
Time Pariod One wonth 68-90 days 3 months ¥one None 6 wonths
Results/Comments © 71X reported ¢ 70-7152 tocally o In family medi- Offer compliance * 921 of agree~
that hearing adhered to aclon service servicem-will ments in juven-~
vas helpful sgreement component~=95% check vithin one ile division

vere upheld

@ 85% of agree-
ments in 4A
(adult) divi-
sion vere
upheld

#0f total refecrals,

boverall settlement ratio of 4BX, taking into account unidentified respondents, etc.
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Table 4B (continued)

IV. Reported Case Outcomes
B. Compeosite Programs

of total caseload
revaaled that 85X
of resolutions
ware intact

cages~=no aggre=
gate statistics

LOCATION
CHAPEL HILL, DALLAS, HOUSTON,
PROGRAX NORTH CAROLINA TEXAS TEXAS
FEATURES
Annual Caseload:
Humber of Referrals 360 1,250 4,500
Number of Hearings 124 300 2,250
Cocments ¢ Respondents can-{ Respondent can~
not be located not be located in
in 201 of cases 202 of referred
® 1n another 20X cases
the disputants
are unwilling
to mediate
Resolution Rates:
I Rescived Prior
to Hearing - Q 122
X Resolved with 902
Hearing 922 } 21
X Cases ¥ot Re-
solved b} 4 102 431
(a) Ho Shows - - 282
{b) Failure to
Agree 52 - -
{c) Other - - 1% ==
» 12X counselled/
advocacy
@ 53X cancelled
lang-Teva Fallow-Upt
Time Pariod No standard & sonths None
Results/Comments Sauple survey Only in some

€of hearings haldi 34X of total referrals,

467X madiated, 13X arbitrated
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Table 4C

1V. Reported Case Ouicomes
C. Community-Based Programs®

Table 4C
1V, REPORTED CASE OUTCOMES
C, COMHUNITY-BASED PHOGRAMS®
LOCATION
FRESNO, REDWOOD CITY, SAN FRANEISCO, NEW HAVEN, ALBUQUERQUE, SANTA MONLCA,
PROGRAM CALIFORNIA CALIFORNIA CALIFORNIA CONNECTICUT NEW HEXICO CALTFORNIA
FEATURES
Annual Caseload:
Number of Referrsls 288 6 500 i 1,500 a7
Nusber of Hearings 160 2 100 70 1,100 269
Comments Figures are for Cazes are not Respondent re-
December of 1981 acheduled for fusal ia the
through April of hearings because:| major reason for
1983 * Matter vesalyed cases not being
informally heard
¢ Referred else-
where
& Respondent re~
fusal/no contsct
Resolution Ratess Not available®
% Resolved Prior to
Hearing 40-452 - 30-40X -
% Resalved vith }oox
Hearing 9018 80-86% 93z* 701®
I Cases Hot Resolved 101 - 291° ozf 10%
{a) Wo Shows - - - - -
{b) Failure vo Agree Majority - 1xd - Majerity
{c) Other - - 26 -~ 272 -
+ Respondent re- See note above
fuses to mediate;
o Cannot locate
parties
o Referred else-
vhere
Long~Term Follow-up: | None None Yone .
Time Period Hot yet deter-— 2-3 months 30 days standard-
mined ard but tailor to
individual agree-
ments
Results/Conments Overvheliming ® Client adherence
majority remained 891
resolved ® Glient satisfac-
tion 92X

*0¢f hearings helds

brnzndly Acres program has handled fewer than 10 cases in its Eirst 3 months of opezations under its reorganized structure, thus
to scatistical analysis of case resolution is possible yet.

€0f total referrals.

dog hearings heid.

.
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Table 4C (continued)

IV. Reported Case Qutcomes
C. Community-Based Programs®

LOCATION

901 succéss rate

CAMBRIDGE, ALBANY, DARBY,
PROGRAM HASSACHUSETTS NEW YORK PENNSYLVANIA
FEATURES
Annual Caseload:
Number of Referrals 280 160 &
Mumber of Hearings 52 140 17
Comments Cases are not Respandent refuses
wediated due to to mediate in
respondent re-
fusal and per—
ties reaching for hearings
agrecment
Resolution Rates:
1 Resolved Prior Not statistically
to Hearing significant 5% x
I Resolved vith
Hesring 902 801 902
X Cases Not Re-
salved 1018 152 Not available
(a) No Shous 241 Hot available -
(b) Feilure to
Agree 102 Not available -
(c) Other - - -
Long=Term Follou-lip
Time Peried 1-1 wmonths Kot available 2 weeks & 2 wos,
Results/Comment s

90-95% complisnce
rate

# In most cases,

« Not done system-:
atically, due to

lack of per~

sonnel

the situation
giving rise to
the dispute iz
rveported to have
improvad

£601 through mediation; 10T through arbitration.

A1l cases that go to hearings are resolved because partics agree to bindivg
arbitration ahould madiation fail to rewsultr in resolution.

ROf total veferrals=-cases withdrawn and/or respondent refuses to wediate.
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