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Chapter 1 

Introduction 

Between 1976 and 1982 the cost of providing indigent defense services 
in U.S. state courts more than tripled, rising sharply from approximately 200 
million to over 600 million dollars. 1 Much of this dramatic increase in state 
and local government support for indigent defendants can be attributed to 
the expanding legal mandate for indigent defense. Although the right to 
counsel was first recognized in 1932,2 it was not until 1963, in the landmark 
case of Gideon v. Wainwright,3 that the Supreme Court extended the right 
to all persons charged with serious crimes. Since then, the right to counsel 
for indigent defendants has quickly grown to embrace virtually all aspects 
of the criminal process.4 Data currently available suggest that the cost of pro­
viding comprehensive indigent defense services will continue to rise. 

In recognition of this trend, a number of jurisdictions have begun to 
explore administrative approaches that aim both to increase efficiency and 
control the cost of indigent defense programs. This report reviews two of the 
most popular methods: (1) systematic review of defendants' eligibility for 
representation to ensure that only the truly indigent are provided defense serv­
ices, and (2) cost recovery from those defendants able to contribute part or 
all of the costs of their defense. 

Approaches to Improving Cost Efficiency 

Although the U.S. Supreme Court has essentially mandated the develop­
ment of indigent defense systems, it has left the financing and type of delivery 
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system up to states and counties. Thus, the expansion of legal rights and con­
sequent increase in costs has fallen most severely on state and local govern­
ment. Given the recent public sector fiscal austerity, defender programs and 
funding agencies have explored various methods for limiting cost and im­
proving efficiency, while assuring the constitutional rights of indigent defen­
dants. Some jurisdictions have attempted to develop less expensive alternatives 
to the public defender or private court appointed attorney. (For example, some 
have instituted contract defense systems whereby private attorneys are paid 
on a contractual basis to represent a certain number of cases during the year.) 
Others have begun to look at two other methods of cost containment: 

1. improved indigency screening to ensure that oQly the truly indigent 
are provided representation at public expense; and 

2. cost recovery from defendants of all or part of the costs of their 
representation, traditionally in the form of recoupment after 
disposition, and more recently in the form of contributions from 
those defendants who can pay back part of their costs. 

The logic of indigency screening programs is clear: public funds for 
defense services are reserved for those who are truly in need, and screening 
programs help to offer a systematic method of separating the needy from 
the non-indigent. The logic of cost recovery programs is equally compelling, 
though somewhat more complex. None of the U.S. Supreme Court decisions 
have suggested that the right to counsel includes the right to free counsel in 
all cases, with no obligation to pay back a portion of the costs. This inter­
pretation was set forth most clearly in Fuller v. Oregon.s Thus, while defen­
dants may be deemed "indigent," this designation does not necessarily ex­
clude them from all financial obligation for their defense, so long as they 
have the present ability to pay back part of or all of the expense without im­
posing an undue hardship on themselves or their families. 

With this definition in mind, many jurisdictions are now requesting that 
some indigent defendants pay back a portion of their defense costs. Some 
jurisdictions have created two categories of indigent defendants: 

• those with such limited resources that they are exempt from any 
cost recovery efforts and receive representation free of all costs; and 

• those who have sufficient rtl,sources to repay a portion of their 
costs. Under various systems, these defendants have been termed 
"marginally indigent," "partially indigent," or "indigent but able 
to make partial payment." 

In describing cost recovery efforts, this report deals with programs directed 
toward this latter type of defendent. 
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Although screening and cost recovery are related procedures, they can 
operate independently. For example, eligibility determination is conducted in 
many jurisdictions where no attempt is made to collect part or all of the costs 
of defense services from defendants. Likewise, cost recovery programs exist 
where there is limited indigency screening. However, coordinating these two 
approaches to cost reduction may offer additional financial benefits, by pro­
viding a more comprehensive review of defendants' financial circumstances 
and, thus, their eligibility for representation and ability to contribute to the 
costs of their- defense. 

There is clearly a great deal of intuitive and political appeal to the use 
of these procedures. In these times of restrained government spending and 
diminishing public resources, citizens and public officials are particularly cost­
conscious and concerned with how their tax dollars are being used. Indigen­
cy screening and collection mechanisms can demonstrate to constituents that 
publicly compensated counsel are being provided only to defendants who are 
truly indigent, and that, if possible, these defendants will be expected to reim­
burse the government for at least some portion of their legal services. 

Practical and Constitutional Concerns 

While the federal and state courts have expanded the constitutional right 
to counsel, they have offered only limited guidance on how to determine who 
is eligible for indigent defense services and who should be required to pay 
back some of the costs of indigent defense. The only U.S. Supreme Court 
decision which has addressed the question of eligibility for publicly compen­
sated counsel established the "substantial hardship" test as the basis for 
qualification. In Atkins v. E. 1. Dupont Co.s the Court stated: 

We cannot agree with the court below that one must be absolute­
ly destitute to enjoy the benefit of the statute. We think an af­
fidavit is sufficient which states that one cannot, because of his 
poverty, payor give security for costs ... and still be able to pro­
vide himself and dependents with necessities of life. 

The test has been embraced by the American Bar Association in Standard 
6.1, Standards Relating to Providing Defense Services and by the National 
Legal Aid and Defender Association Standards for Defense Services in Stan­
dard 2.1.7 Thus, the Precise determination of who is eligible to receive ser­
vices has devolved to the states and local jurisdictions. 

Existing literature and program I':xperience regarding state and local 
responses to this problem offer conflicting perspectives on the usefulness of 
developing detailed indigency screening procedures. Some have questioned 
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the advantagee of such criteria, arguing that the cost of determining indigen­
cy and administering an indigency screening system will exceed any savings 
from the program. It has all'o been argued that eligibility screening poses an 
inordinate danger of violatihg a defendant's right to counsel by denying him 
a publicly compensated attorney. while forcing the defendant to trial. In the 
early 1970s, a system which would provide a publicly compensated attorney 
to any defendant upon request was proposed as a more practical alternative 
to indigency screening. a However, given the substantial increase in costs and 
pressures on the criminal court system in general, such a suggestion is no longer 
practical. 

likewise, recouping the costs of indigent defense has been the source 
of considerable debate. In Fuller v. Oregon, 9 the U.S. Supreme Court upheld 
recoupment as a condition of probation and, in James v. Strange,10 upheld 
the imposition of a civil judgment agalnst the indigent defendant based on 
the defendant's ability to make payments. In opposition to these decisions, 
it has been argued that compelling the defendant to repay the cost of ap­
pointed counsel may violate the Constitution's due process and equal protec­
tion clauses.11 However, the authors are not aware of any state court deci­
sions which have found recoupment to be unconstitutional as long as the 
general guidelines set forth in Fuller and Strange are followed. 

In addition to the question of constitutional rights, some have express­
ed doubts as to the practical success of existing recoupment programs. One 
concern is that such programs may not be cost effective, in that much more 
is spent on administration than is actually collected from defendants. Others, 
however, claim that they can generate revenues of sufficient size to warrant 
continuing their recoupment programs. In response to the potential problems 
with recoupment, a number of jurisdictions have recently begun to require 
partially indigent defendants tc contribute towards the costs of their represen­
tation prior to disposition of their cases. It is claimed that these programs 
have a higher rate of return and may be more cost effective than recoupment 
programs. While there is a fair amount of program experience in this area, 
policymakers and practitioners who wish to implement eligibility screening 
and cost recovery programs have had little information to guide them in their 
efforts. In addition, decisionmakers have lacked information on the legality, 
practicality and cost effectiveness of the various alternatives. 

Deveiopment of This Report 

This Issues and Practices document was designed to fill this critical in­
formation gap for policymakers, judges, court administrators and public 
defense practitioners, particularly those operating in urban court systems with 
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large indigent criminal defense caseloads. The specific goals of this research 
were to provide: 

• detailed examples of indigency screening and collection procedures 
employed in selected sites around the country; 

• an analysis of whether these procedures conform with constitu­
tionally mandated due process requirements; 

II an examination, where possible, of the extent to which these pro­
grams are cost effective; and 

e recommendations regarding the preferred methods of indigency 
screening and cost recovery, where appropriate. 

To address these concerns, we relied on several sources of information: 

e Background information on the use of cost recovery and screen­
ing procedures available from Abt Associates' work on the Na­
tional Criminal Defense Systems Survey. 

• A fifty state statutory survey of indigency screening and recoup­
ment conducted by Richard J. Wilson of the National Legal Aid 
and Defender Association (NLADA) in conjunction with this 
study. The findings from this survey are included in Appendix A12 

• An extensive survey on screening and recoupment conducted by 
the Executive Secretary's Office of the Virginia Supreme Court 
in 18 states. 

4) A telephone survey of 24 jurisdictions, which was used to gather 
additional information on sites with known screening or cost 
recovery programs, and to identify sites for on-site study. In order 
to identify sites which were active in both indigency screening and 
recoupment, we began with a sample of the nation's 149 largest 
cities of over 250,000 in population. This category was chosen 
because it was determined that large urban areas would be most 
likely (1) to have the greatest need for establishing uniform systems 
and reducing costs and caseloads and (2) to have a sufficient 
volume of criminal cases to offset the administrative costs of 
screening and recoupment. With the help of our Government Proj­
ect Monitor and Advisory Committee we selected sites :or 
telephone contact when our data indicated there were establish­
ed, systematic, and well documented systems for indigency screen­
ing and recoupment. In addition to the type of screening and 
recoupment systems, sites were selected based on the type of in­
digent defense system-public defender or private bar (contract 
and assigned counsel)-and the type and quality of data reported 
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to be collected by the program, particularly relating to program 
costs and caseload. 

8 Site visits to three jurisdictions - Los Angeles, California; Seattle 
(King County), Washington; and the state of Colorado-which 
appearedl to offer the most efficient and well-established eligibili­
ty screening and/or cost recovery procedures and appeared to have 
comparatively complete and reliable data on their screening/cost 
recovery programs. 

The three sites covered a wide range of indigent defense system types, 
agencies responsible for eligibility and cost recovery, and procedures employed. 
The major features of each site's program are summarized below. 

" Los Angeles County, California 

The indigent defense system in Los Angeles County is the largest in the 
country. It consists of a number of individual programs: a large county public 
defender agency, a private non-profit public defender program that handles 
the overload and conflicts from the county agency, several small contract 
defender programs, and a large assigned counsel system. 

The Los Angeles system has an extensive, clear, written set of eligibility 
criteria for indigent defense services. While several approaches are used, in 
most county courts defendants are interviewed by county personnel at the 
time of arraignment to determine their eligibility for free counsel, and to make 
an initial assessment of their ability to make partial reimbursements. Follow­
ing disposition, the same employees who conducted the initial screening review 
cases to make a final recommendation regarding recoupment. If the court 
agrees that the defendant is able to pay, the case is then referred to the Coun­
ty Department of Collections for recovery . 

• Colorado 

Separate indigency screening units have been established under Supreme 
Court directive in Colorado's largest judicial districts: 2nd - Denver, 4th­
Colorado Springs, 8th - Fort Collins, 10th - Pueblo, 17th - Brighton, 18th­
Littleton, and 20th Boulder. As part of the screening responsibility, the nine 
full-time eligibility investigators and five half-time clerks identify partially 
indigent defendants who cannot afford the full fees of privately retained 
counsel. These partially indigent defendants are asked to contribute to the 
cost of their representation prior to case disposition. 
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Eligibility investigators also pursue reimbursements, checking with the 
court clerks at the end of each month to determine whether payments have 
been made. If not, they send follow-up letters to defendents who have agreed 
to make contributions. 

.. Seattle, Washington 

In Seattle (King County), Washington, there are six programs involved 
in providing indigent defense services. Four public defender organizations are 
under contract to the county to provide various services in the superior, district, 
municipal and juvenile courts. A private assigned counsel program fills 
whatever gaps exist in services. Finally, the King County Office of Public 
Defense (CPD) fulfills several administrative functions for the overall system. 
The principal functions of the OPD include: (1) determining indigency; (2) 
contracting with the four non-profit public defense organizations; and (3) 
establishing a panel of attorneys to handle assigned counsel cases. 

Recoupment procedures exist for the superior, district and municipal 
courts. Costs recouped in the municipal court are credited to indigent defense 
bills received on a monthly basis, while costs recouped in superior and district 
courts are returned to the general fund of the county. 

OPD also administers a partially indigent program in which certain defen­
dants are asked to execute a small promissory note for payment of the cost 
of defense. 

Overview of This Report 

This Issues and Practices Report is designed to isolate the fundamental 
procedural aspects of cost recovery systems and identify a variety of ap­
proaches to fulfilling those functions. Accordingly, this report is process­
oriented, using examples from numerous jurisdictions to illustrate the available 
alternatives for the various steps in the process. This organizing principle 
enables the reader to gain a broad perspective on the issues that arise in 
eligibility screening and cost recovery from indigent or partially indigent 
defendants. 

Organization 

Chapter 2 provides a comprehensive discussion of procedures for deter­
mining the eligibility of potentially indigent defendants. In this chapter the 
reader will find numerous concrete examples of the various types of eligibili­
ty tests that are used to screen defendants. 
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Chapter 3 reviews the methods employed to collect all or a part of the 
costs of representation from indigent defendants. This includes an extensive 
discussion of the typical method of ordering recoupment after disposition 
of a case and a description of the more recent, and less common, practice 
of collecting contributions from partial indigents prior to disposition. 

Chapter 4 examines, to the extent possible, the cost-efficiency of the 
various procedures described in Chapters 2 and 3 and the relative merits of 
different approaches to cost recovery. 

Chapter 5 provides a summary of the general guidelines and recommen­
dations that appear throughout the report regarding the implementation and 
operation of screening and cost recovery mechanisms. 

Footnotes 

1. NLADA, Guidelines jar Legal Defense Systems in the United States, Report of the Na­
tional Study Commission on Defense Services (Washington, D.C.: NLADA, 1976); Abt 
Associates Inc., National Criminal Dfifense Systems Study, March 1984, prepared through 
a contract with the Bureau of Justice Statistics, US. Department of Justice. 

2. Powell v. Alabama, 287 US. 455 (1932). 

3. 372 US. 335 (1963). 

4. See, jar example, Holloway v. Arkansas 435 US. 475 (1978), (appointment of second at­
torney required in cases involving co-defendants where a conflict of interest is identified); 
Argersinger v. Hamlin, 407 US. 25 (1972) (counsel must be provided for misdemeanor and 
petty offenses possibly resulting in incarceration); Coleman v. Alabama, 399 US. 1 (1970), 
(right of counsel extended to all postcharge witness-suspect confrontations); in re Gault, 
387 US. 1 (1967), (due process protection extended to juveniles in delinquency proceedings 
leading to possible incarceration); Miranda v. Arizona, 384 US. 436 (1966), (right of counsel 
extended to pre-charge police in interrogations); Douglas v. California 372 U.S. 353 (1963), 
(due process and equal protect clauses entitle defendant to counsel on first appeal). 

5. 417 US. 40 (1972); see injra p. 4. 

6. 335 US. 331 (1948). 

7. American Bar Association, Standards for Criminal Justice (1979). 

8. See, Fortune, Financial Screening in Criminal Cases-Impractical and Irrelevant, Wash. 
UL.Q. 821 (1979). 

9. 417 US. 40 (1972). 

10. 407 U.S. 128 (1972). 

11. See, Note, Counsel as a Condition oj Probation, 30 BAYWR L. REV. 393 (1978); Leen, 
Fuller v. Oregon: The Cost oj a Constitutional Right, 55 OR. L. REV. 99 (1976); Note, 
Fuller v. Oregon: Cost Recoupment/rom Indigent Dejendants Upheld 11 WILLAMETTE 
L.J. 284 (1974). 

12. Figures presented in the text of this report renect a combination of court rules, local customs, 
and relevant state laws. Therefore, some discrepancies between the statutory framework 
for a particular jurisdiction (as shown in Appendix A) and actual practices may occur. 
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Chapter 2 

Eligibility Screening 

In the past, in many jurisdictions, counsel was appointed simply on the 
request of the defendant. Some judges asserted that the time and effort 
necessary for eligibility screening was unwarranted, since only a few defen­
dants would be excluded. Others were concerned that screening might seriously 
interfere with the smooth running of the court's docket. In recent years, 
however, there has been a noticeable trend toward more formal indigency 
screening as a result of either legislative or state supreme court mandates. 
In part, this has occurred in response to the constantly rising cost of indigent 
defense services. 

This chapter explores the options available to the courts in all aspects 
of eligibility screening: who conducts screening, when and where determina­
tions are made, how different jurisdictions define and calculate eligibility, and 
how to verify and modify determinations. Information on national trends 
in screening is included, where appropriate, from Abt Associates' National 
Criminal Defense System Study.1 More specific and detailed examples are 
drawn from on-site research conducted during the course of this study as well 
as from previous defender-related research. In addition, we draw from studies 
and recommendations in several states that have addressed the indigency ques­
tion including Rhode Island, Virginia, Massachusetts, Maryland, Wisconsin 
and North Dakota. Finally, this chapter draws information from both a legal 
analysis and fifty state statutory survey conducted by NLADA as part of this 
overall research effort (see Appendix A). This work was performed by 
Professor Richard 1. Wilson while he was the Defender Director ofNLADA. 
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Who Conducts Eligibility Screening? 

Every state, the federal system, and the District of Columbia has a statute 
which deals with the eligibility determination process. However, there is little 
uniformity of practice in eligibility determinations across state systems. Screen­
ing authorities may include the trial judge, a magistrate, court clerk, indepen­
dent agency, public defender, or private assigned counsel. The one unifying 
thread is that the judge almost invariably has final authority to make or ratify 
the indigency determination. 

Initial Screening 

There are a number of methods used to establish responsibility for 
eligibility screening. Some states assign the responsibility through legislation; 
the statutes of 30 states charge the judge with the initial determination deci­
sion. In other states, the state supreme court or state court administrator 
delegates this responsibility. Finally, some states do not establish any statewide 
policy on this issue with the decision typically left to individual criminal court 
judges. When this occurs in a jurisdiction with a public defender, the judge 
frequently assigns the task of indigency screening to the public defender. In 
jurisdictions with private assigned counselor contract defense programs, 
judges usually assign the task to court clerks or probation officers. However, 
in some states with no explicit requirements, screening may be performed by 
different individuals from court to court, and sometimes the process is dif­
ferent even within the same court. Depending upon the jurisdiction, then, 
any of the following may be responsible for making eligibility determinations: 

• Public defender office personnel, including attorneys, investigators, 
paralegals and secretaries; 

• Independent county or local administrative office personnel; 

• Court personnel, including judges, magistrates, probation officers, 
juvenile court personnel, court clerks and court volunteers; 

• Private attorneys; or 

• Some combination of the above. 

Results of the National Criminal Defense Systems study disclose that jurisdic­
tions that are sparsely populated tend to rely on less formal screening pro­
cedures. In these smaller court systems, screening will often be performedby 
court personnel; however, in larger jurisdictions, it is less likely that court 
personnel will play this role. 

The three jurisdictions selected for on-site study display interesting varia­
tions in screening. Prior to June of 1984, the Los Angeles County Public 
Defenders Office was responsible for screening in most of the county's 24 
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municipal courts and the 10 superior court departments. Lawyers, paralegals 
and investigators conducted the screening. In a small number of the remain­
ing courts, screening was conducted by the court clerk. In an effort to relieve 
the public defender of this time-consuming burden and to provide more unifor­
mity and regularity to the process, the screening is now done in most courts 
by the county's Department of Collections. 

In Seattle, the Office of the Public Defender (OPD), screens all criminal 
defendants seeking the appointment of counsel. The OPD office is located 
downtown and all defendants who are charged in the downtown courts and 
are not in custody are required to report to the OPD office for an interview 
during regular business hours. OPD screeners visit the jail each day to inter­
view defendants who are unable to make bail; on appointed days during the 
week they also interview defendants in the outlying district courts of the 
county. 

In Colorado, screening for eligibility is conducted in two ways. In the 
less populous counties, responsibility for screening lies with the state public 
defender who provides representation statewide. Actual interviewing is fre­
quently conducted by paralegals or secretaries. In Colorado's seven largest 
judicial districts, the public defender provides screening only for defendants 
held in custody. Eligibility determinations for all other defendants are made 
by special Indigency Screening Units (ISUs), created as the result of 1983 
legislation designed to control the costs of court-appointed counsel. Funded 
and supervised through the State Court Administrator's Office, these units 
are normally housed in the various county courthouses where most defen­
dants are brought for first appearance. Five of the judicial districts have one 
full-time screener and two have two full-time screeners. 

Other approaches to screening can be found in the state of Virginia, where 
guidelines for court-appointed counsel prescribe which agency and/or in­
dividuals will conduct the screening.2 First, it is suggested that, with proper 
training and the development of a set of procedures, local magistrates - often 
the first court officials to have contact with defendants - can be responsible 
for screening. Second, within the juvenile courts, the guidelines propose that 
juvenile court probation counselors conduct indigency screening. They 
specifically provide that staff from the juvenile court services unit may be 
directed by the judge to investigate the financial status of parents to determine 
their ability to pay for an attorney for their child. A third alternative is the 
use of court volunteers. Some courts in Virginia already use volunteers to 
question defendants on their financial eligibility for court appointed counsel. 
Finally, the Virginia guidelines suggest that screening can be performed by 
staff of the Commonwealth's attorneys office; district court clerks or their 
deputies; staff from the pre-trial release programs; and/or personnel from 
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Offender Aid and Restoration programs. While Virginia's guidelines give local 
jurisdictions a great deal of flexibility in determining who does the screen­
ing, comprehensive standards ensure uniformity in the final eligibility test 
and decision. 

In our view, the most important question in the initial screening deci­
sion is not "who should conduct screenings," as long as the individuals respon­
sible for screening are accessible (that is, located centrally within the judicial 
district or county and available during convenient times). Far more important 
is the question of whether there are specific standards and guidelines for 
screeners to follow in making indigency determinations. 

Final Authority to Determine Indigency 

In most jurisdictions around the country, it is the trial judge who is given 
final authority on the question of eligibility. For example, the National 
Criminal Defense System Study conducted in 1983 revealed that in over three­
fourths of the 700 counties reporting, the final decision was made by judges.3 

However, caution should be used when reviewing these figures, since for­
mal authority does little to ensure that this function is given significant at­
tention by judges. Both our on-site investigation and experience in other 
jurisdictions suggest that judges tend to rely heavily on the recommendations 
of screeners, approving them in virtually every case. This reliance highlights 
the need for uniform eligibility criteria to guarantee consistency in the 
screener's recommendations. 

In counties where judges are not given final authority, the public defender, 
independent screeners, or other court personnel make final eligibility deci­
sions. In fifteen states, by statute, the indigency determination is made by 
the public defender. The ABA Standards for Criminal Justice (Standard 5-6.3) 
suggest that the determination of eligibility should be made by public 
defenders or assigned counsel. Under this kind of system, information divulg­
ed during screening is treated as confidential because of the nature of the 
attorney client relationship. Screening by public defenders also prevents the 
court's limited resources from being consumed by this task. 

While no one of these options represents a clear advantage over the others, 
the experience of one state might be instructive when deciding on screening 
authority. In its final report to the Rhode Island Supreme Court on improv­
ing the system for providing counsel to indigent defendants, the Study 
Committee on Defense of Indigents recommended that the public defender 
be given total responsibility for determining indigency, including the final 
determination, which in 1981 lay with the state's judges.4 The Committee felt 
that assigning all responsibility for indigency determination to the public 
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defender would achieve greater consistency in the final determinations, since 
that would centralize the function and public defender staff assigned to screen­
ing would develop expertise in making the eligibiiity decisions. 

When is Screening Conducted? 

In many jurisdictions an indigent defense program is not permitted to 
provide representation until a formal court appointment is made by the judge. 
However, most jurisdictions will not permit the criminal process to proceed 
beyond the first appearance without the appointment of counsel. Thus, the 
timing of the screening decision is greatly dependent on the jurisdictions' 
policies concerning timing of first appointment of counsel. Both for reasons 
of court efficiency and to ensure the due process rights of defendants, screening 
and court appointment should take place as early as possible. 

Eligibility Practices and Procedures 

The American Bar Association Standard 5-6.1 suggests that counsel 
should be provided for those persons who are "financially unable to obtain 
counsel without substantial hardship to themselves or their families." All but 
three states - Colorado, Delaware, and Illinois - provide their own statutory 
definition of indigency. Among these, the most common standard employed 
is "the inability to pay for counsel." Thirty-four jurisdictions use this stan­
dard or a slight variation of it, such as "unable to employ or obtain counsel" 
or "insufficient money to pay for counsel." One state, Massachusutts, allows 
its statewide defender agency, the Committee for Public Counsel Services, 
to define indigency and set the criteria for determining it. Another thirteen 
states include statutory reference to a requirement that counsel be appointed 
when the inability to pay would cause "substantial or undue hardship," usually 
to either the defendant or his family. 

An examination of the various state statutes pertaining to indigency deter­
mination reveals several frequently addressed factors. Thirty-seven states pro­
vide some type of specific statutory criteria. By far, the most frequently used 
criterion is income. Most statutes do not distinguish between net and gross 
income. Some states provide for a presumption of indigency when the defen­
dant is receiving some form of public assistance. Almost half of the states 
consider property owned by the defendant in determining income, but do not 
distinguish between real and personal property. Twenty-one states allow con­
sideration of the age and number of dependants supported by the defendant. 
Fifteen states consider the outstanding financial obligations of the defendant. 
A small number of states consider the nature of the offense and the attorney's 
probable fee, based upon prevailing rates in the area. 
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Although many states share similar eligibility criteria, there are a number 

of different methods employed in determining whether a defendant is eligi­
ble for indigent defense services. In some jurisdictions presumptive tests (of 
both eligibility and ineligibility) are applied. In others, income formulas are 
used to compare defendants' income with an established standard to deter­
mine their ability to pay. Elsewhere, a more complex comparison of defen­
dants' income and assets with their expenses and liabilities is used in 
determining indigency. These methods and the guidelines designed to pro­
vide uniformity in their application are discussed in detail in the following 
sections. 

There are several general guidelines which are common to many sets of 
eligibility standards. Appendix B contains examples of such written guidelines 
from North Dakota and Los Angeles, California. Common themes include 
the following: 

• When in doubt, questions regarding defendants' indigency should 
be resolved in favor of eligibility. This will assist case processing, 
protect full constitutional rights and can be balanced by more ac­
tive collection practices. 

• The eligibility determination should not impose an extensive time 
burden on the court. 

• The administrative costs of making eligibility determinations 
should be carefully considered. 

• Normally, lower court judges should make the final indigency deci­
sion and judges at the next level should not normally review the 
question unless new information becomes available. 

• Counsel should not be denied to any person merely because his 
or her friends or relatives have resources adequate to retain private 
counselor because bond has been posted by or on behalf of the 
defendant. 

• A basic test to consider is whether or not an experienced private 
criminal practitioner would be willing to represent the defendant 
under his or her present financial condition. 

One underlying concern in all of the eligibility guidelines is that denial 
of counsel might ultimately result in an appeal and possible re-trial of the 
case, due to a violation of constitutional guarantees. Furthermore, serious 
delays may result if court appointed counsel is denied and the defendant's 
attempts to retain his or her own private attorney prove fruitless. 
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Using Eligibility Criteria 

There are two ways that specific eligibility criteria are used in indigency 
determination. In the first, if the defendant meets the established criteria, 
he or she is presumed to be eligible. Under the second, defendants meeting 
certain specific conditions are automatically assumed to be ineligible. These 
presumptive tests may of course be supplemented by further income tests . 

.. Presumptive Eligibility 

The most common presumptive test for eligibility is to determine whether 
or not the defendant is a current recipient of a state or federally administered 
public assistance program for the indigent, such as AFDC, Food Stamps, 
Medicaid, or SSl. If the applicant is receiving public assistance, he/she is 
automatically considered to be eligible for court appointed counsel and no 
further inquiry into his or her finances is required unless a judge believes that 
a more thorough examination is necessary. Such scrutiny reportedly occurs 
only in rare instances. 

A presumption in favor of applicants receiving public assistance exists 
in several states including California, Connecticut, Maryland, Minnesota and 
Virginia. In addition, a presumptive test for eligibility has been recommend­
ed in Massachusetts by a Committee advising the Chief Administrative Judge 
on guidelines for all trial courts in the Commonwealth.s Under the 
Massachusetts recommendation, there would be no further test beyond con­
firmation of the fact that the applicant was receiving some form of public 
assistance. 

A number of states, such as Kentucky, New Jersey, and North Dakota, 
rely on other presumptive standards for determining eligibility. For example, 
automatic eligibility is extended to defendants who are unemployed and 
without liquid assets, those who are held on bond pre-trial and have no liq­
uid assets, or those who have recently been determined eligible and had counsel 
appointed in another case . 

• Presumptive Ineligibility 

Presumptive tests can also be established to preclude applicants from 
eligibility. For example, in Florida defendants who have been released on bond 
in the amount of $5,000 or more or defendants who have more than $500 
in cash are presumptively ineligible. In other states, ownership of a car or 
home or being disqualified from receiving public assistance are used to 
presume defendants ineligible. 
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However, many of these tests raise serious questions of law ~nd policy. 
For example, in the case of William v. Superior Court,6 California courts have 
concluded that it is improper to reject an applicant as financially ineligible 
simply because he or she has obtained a release from custody 011 bail. 

Standard 5-6.1 of the ABA Standards for Criminal Justice state that 
counsel should not be denied "because bond has been or can be posted." The 
commentary that follows the standard states further that, "the ability to post 
bail is rejected as a basis for denying counsel because it requires the accused 
to choose between receiving legal representation and the chance to be at liberty 
pending trial. Since a person's freedom prior to trial often is essential to the 
preparation of an adequate defense, placing the defendant in this dilemma 
is arguably a denial of the effective assistance of counsel." 

A number of jurisdictions have also concluded that ownership of a home 
andlor a car should not be used as criteria for automatic ineligibility. Their 
view is that doing so implies either 1) the belief that individuals who can af­
ford to acquire these properties can afford to pay for private counsel, or 2) 
that they could be liquidated for that purpose. The first assumption ignores 
the fact that some Americans who own homes or cars may have used most 
of their available income to acquire and maintain them and might have little 
remaining for legal fees. The second assumption ignores the fundamental 
nature of these properties to defendants' livelihoods, and the undue hardship 
that might result from being forced to liquidate them to pay for their defense. 
Because these questions regarding ownership of a home or car are raised fre­
quently, they are discussed in further detail below in the section on defining 
assets. 

Determining Indigency Through Income Formulas 

In an effort to increase uniformity across the state, some jurisdictions 
have developed formulas to guide indigency decisions. The most commonly 
used indigency formula is the one developed by the federal Legal Services 
Corporation governing the eligibility of applicants for civil legal aid. Under 
that system, counsel will be provided to those with income levels at or below 
125 percent of the official poverty level threshold, as defined by the federal 
Department of Health and Human Services (HHS). These guidelines are up­
dated by HHS on a periodic basis and would require revisions from time 
to time if adopted for use in an indigent defense system. Table 1 shows the 
Legal Services Corporation guidelines established at 125 percent above the 
HHS figures published on February 11, 1986.7 
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Table 1 

Maximum Income Levels For Eligibility For Legal Services 

Household Size 

1 2 3 4 

Annual Gross Income $6,700 $9,050 $11,400 $13,750 
Monthly Gross Income 558 754 950 1,146 
Weekly Gross Income 129 174 '. 219 264 

If the household size exceeds four, $2,350 gross income per year is added for 
each additional member of the household. 

This Legal Services Corporation poverty formula is used in a number 
of states, including Colorado and North Dakota, to determine eligibility for 
court appointed counsel. However, each state makes different adjustments 
in applying the formula to allow for extenuating circumstances. For example, 
in North Dakota, a defendant whose income resources exceed these guidelines 
may still be eligible based upon the following factors: 

.. Current income prospects, taking into account seasonal variations 
in income; 

.. Age or physical infirmity of household members; 

• The estimated cost of obtaining private legal representation with 
respect to the particular matter for which assistance is sought; 

o The nature of the criminal charge; and 

.. The anticipated complexity of the defense. 

According to a study of 18 states conducted by the Virginia Supreme 
Court in 1983, seven of the states examined used one or more variations of 
an indigency formula test. These tests included: 

II the Bureau of Labor Statistics national poverty threshold test 
(California, District of Columbia, West Virginia); 

.. Legal Services Corporation test (Colorado);8 

• state or local poverty level test (California, Connecticut, Georgia); 
and 

.. formula developed locally by a bar association or committee 
(Georgia, Minnesota, New Jersey).9 

There are two potential problems in using income tests to determine 
eligibility. First, eligibility determinations based on formulas may not be 
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flexible enough to meet individual needs. Second, an income formula does 
not take into consideration the varying costs of legal representation charged 
by lawyers in retained criminal cases. These are two problems that led Rhode 
Island and Massachusetts to decide against the use of the income test. 

The National Center for State Courts has echoed these concerns, con­
cluding that there are both advantages and disadvantages to using an income 
formula.10 While a single standard is being applied to all defendants seek­
ing counsel, cut-off tests alone often do not sufficiently reflect individual cir­
cumstances nor do they take into account the cost of private legal represen­
tation for different types of charges. The Center cautions that, " ... when 
these levels are intended as a floor below which indigency is presumed, they 
sometimes become a ceiling above which appointments are rare, even when 
j ustified."11 

Comparing Income/Assets with Expenses/Liabilities 

Most states that do not use a simple income formula test tend to apply 
a more complex test comparing a defendant's income and assets to their ex­
penses and liabilities. Generally speaking, if the expenses and liabilities ex­
ceed the income and assets, then the applicant is found to be eligible for 
defense services. However, in a few jurisdictions, even when the income and 
assets exceed the expenses and liabilities, additional steps are required to deter­
mine eligibility, such as comparing the surplus income figure to the cost of 
retaining private counsel. 

While this concept is relatively simple, income/assets and expenses/ 
liabilities need to be clearly defined. For example, in defining income, is 
household income attributed to the applicant? Is parental income attributed 
to juveniles? If a defendant owns a home or a car, should that property be 
included in calculating his or her assets? In calculating expenses and liabilities, 
similar definitional problems arise, especially with regard to exceptional ex­
penses that might preclude the possibility of retaining private counsel. The 
criteria which are to be used in conducting this type of eligibility test should 
be explicit and consistently applied; however, they should be flexible enough 
to take into account exceptional circumstances . 

• Defining Income 

The most obvious source of income is salary or wages which are recogniz­
ed as income in all jurisdictions. Beyond wages the definition of income can 
vary substantially. Some jurisdictions have developed detailed lists of items 
qualifying as income for screening purposes. In North Dakota, for example, 
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the following items are considered as income for eligibility purposes: 

• money wages and salaries before any deductions; 

• income from self-employment after deductions for business or 
farm expenses; 

• regular payments from social security, strike benefits from union 
funds, veteran's benefits, training stipe~~s, alimony, child support 
and military family allotments; , 

• public or private employee pensions and regular insurance or an­
nuity payments; 

• income from dividends, interest, rents, royalties, estates or trusts; 
benefits from any governmental income maintenance program; 

• money received from the sale of real or personal property, or receiv­
ed from tax refunds, gifts, one-time insurance payments or com­
pensatbn for injury. 

While it is obvious that few applicants for public legal representation will 
have many of these sources of income, the detailed list ensures that excep­
tional circumstances will be taken into account. 

A far simpler definition has been recommended for use in Rhode Island. 
As prescribed by the Supreme Court Committee on the Defense of Indigents, 
income includes salary, wages, interest, dividends, or other earnings that are 
reportable for federal income tax purposes. 

While only seven states are specifically authorized to do so by statute, 
jurisdictions also consider the income of the applicant's spouse when deter­
mining eligibility. For example, in Virginia, the income and assets of the spouse, 
who is a member of the applicant's household, must be considered unless 
the spouse was the victim of the offense allegedly committed by the appli­
cant. California has a similar rule which states that unemployed, otherwise 
eligible, married persons are ineligible if their spouses have sufficient com­
munity property, income or assets under tests set forth in the standards. Final­
ly, the Colorado courts have recently extended this approach to cases in which 
there is no official marital status. By amendment to their court rules in 1982, 
the Colorado Supreme Court changed the language "total family income" 
to read "total household income." The Court indicated that "this change is 
designed to permit the court to consider all contributions to the support of 
an indigent defendant by persons domiciled together, whether the contributor 
is a legal spouse or a natural parent, or not."12 
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Another question arises regarding the applicant's income when the defen­
dant is a juvenile living with or supported by his or her parents. Statutes in 
fourteen states provide for counsel to be appointed, but require parents to 
pay back all or a portion of the costs. This practice is also common in several 
other states. The Massachusetts Committee on Competent Counsel address­
ed this problem in some detail and concluded that parents' income, assets 
and expenses should be considered in determining eligibility for appointed 
counsel for juveniles and young adults who are still dependent on their parents, 
provided that: 1) the payment of counsel by the parent must not result in 
a conflict of interest; and 2) it is likely that such income and assets will be 
readily available. Virginia is even more explicit: the financial and legal respon­
sibility of parents is mandated by law. Parents must complete a financial state­
ment if a court appointed lawyer is requested for the juvenile. Parents are 
then liable for the costs of such counsel up to $100 if a lawyer is appointed 
and the parents are financially able to pay. 

There are two reservations that appear throughout most juvenile eligibility 
standards and statutes. The first relates to cases in which the parent is the 
direct victim of the juvenile's conduct. The second is where forcing the parent 
to pay may exacerbate the already strained relations between the parent and 
child. In these cases parental income is not attributable to the juvenile, and 
the parent has no obligation either to obtain counsel for their child or to reim­
burse the state for the cost of counsel. 

All national standards and many commentators oppose the practice of 
considering third-party assets. The ABA Standards for Criminal Justice, Stan­
dard 5-6.1 states that "counsel should not be denied merely because friends 
or relatives have resources adequate to retain counsel." The commentary that 
follows the standard suggests that such practices are of questionable constitu­
tionality, since the right to counsel is a personal one, and the consideration 
of assets of others associated with the defendant, however close the relation­
ship, is inappropriate. They further state that such considerations may also 
raise questions of conflict of interest, particularly with juveniles whose parents 
are required to finance the minor's attorney. Court decisions reviewing this 
practice almost unanimously have found consideration of third party assets 
to be improper, whether for eligibility or recovery purposes. 

II Defining Assets 

Most comparative tests of eligibility consider both income and assets. 
However, there are times when it is difficult to distinguish between the two 
and some standards do not make explicit distinctions. For the most part, 
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however, in order to be considered, assets must be liquid or easily converted 
to liquid assets. 

Under the Public Defender Eligibility Procedures in Maryland, liquid 
assets are defined as those assets which can be readily converted to cash to 
pay for private representation. Examples given include heirlooms, jewelry, 
paintings, cameras, etc. However, the guidelines go on to state that any prop­
erty owned jointly with friends, spouse, or other family m.embers is not con­
sidered a liquid asset for eligibility purposes. 

Virginia has a slightly different definition. Its guidelines require an ex­
amination of all assets that can be converted into cash within a reasonable 
period of time without causing substantial hardship or jeopardizing the ap­
plicant's ability to maintain home and/or employment. Assets include all cash 
on hand as well as in checking and savings accounts, stocks, bonds, certificates 
of deposit and tax refunds. All personal property owned by the applicant is 
also considered for income purposes. 

Ownership of a home or car raises particularly thorny issues when deter­
mining eligibility for representation, and jurisdictions differ widely in their 
policies concerning these properties. For example, Los Angeles, California 
guidelines acknowledge that in today's society an adequate means of transpor­
tation is a necessity for both work and family. Consequently, the ownership 
of, or equity in, a car will not ordinarily disqualify an applicant from eligibility. 
An exception is made when there is sufficient equity in the car so that, if 
sold, the applicant would realize sufficient funds: (1) to secure an adequate 
alternative means of transportation; and (2) to hire a private attorney. 

The ownership of a home has also been the subject of controversy when 
calculating assets. Connecticut, Maryland, New York, North Dakota, Penn­
sylvania, South Carolina and West Virginia all require that the equity in a 
home be included for purposes of calculating assets. We are not aware of 
any jurisdictions where the defendant is ineligible solely because of the owner­
ship of a home, but generally, i: the applicant has no mortgage or loan 
payments remaining on the house and has some additional income, he or she 
would normally be found to be ineligible under any of the tests applied. 

t) Expenses and Liabilities 

The definition of expenses and liabilities also varies among states. For 
example, in North Dakota, expenses and liabilities include all living expenses, 
business or farm expenses, fixed debts and obligations (including federal, state 
and local taxes). Specific additional factors to be considered include food, 
utilities, housing, child support and alimony obligations, education or employ­
ment expenses, child care, medical expenses and transportation. 
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In Massachusetts, recommended categories of expenses and liabilities in­

clude: (a) monthly rent (plus the cost of home heating if not included), mort­
gage payments or room and board payments; (b) allowance for the living ex­
penses of the accused and his or her dependents; (c) payments pursuant to 
a court order; and (d) special or emergency expenses incurred by the individual 
such as medical bills or fuel and utility debts, but exclude non-essential con­
sumer debts. 

Virginia takes a different approach to calculating expenses since their 
income formula already assumes certain everyday and necessary expenses. 
After examining income and assets, Virginia requires the court to consider 
exceptional expenses only. These are defined as unusual expenses of the ap­
plicant and/or his or her family which would, in all probability, prohibit him 
or her from being able to secure private counsel. Such items include costs 
for medical care, court ordered support obligations, and child care payments. 

* Comparing Income/Assets Against Expenses/Liabilities 

Finally, states weigh income and assets against liabilities and expenses 
in different ways. Some states make the eligibility determination on an infor­
mal, case-by-case basis, while in others the decision is based on a much more 
standardized set of guidelines. 

In Seattle, there are no standardized tests or written guidelines to deter­
mine which defendants are eligible and which are ineligible. After the data 
on income/assets and liabilities/expenses are recorded on the application, the 
liabilities are subtracted from the assets. If, in the screener's judgment, the 
liabilities exceed the income on a monthly basis, the defendant is determined 
to be indigent. If, on the other hand, the defendant's assets substantially ex­
ceed the liabilities on a monthly basis, the defendant is declared to be ineligi­
ble and is sent to the Lawyer's Referral Service of the local bar. The decision 
is made on a case-by-case basis: if the assets are "slightly over the line or below 
the line" the defendant will be found indigent. The result of this policy is 
that about 95 percent of all defendants screened in Seattle are found eligible. 
However, many of these defendants are required to pay for a part of their 
representation by signing a promissory note after it has been determined that 
they have some ability to pay a portion of their defense costs. 

Some might argue that there is little value to applying such informal, 
permissive criteria if the final decision on eligibility is left to the judgement 
of the individual screener. This type of sy3tem might be more acceptable if 
the revenue brought in on cost recovery exceeded the administrative cost of 
screening. There is no evidence, however, that this is true. 
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In Virginia, the test is much simpler, and is substantially more standard­
ized. After the applicant's net income and assets are determined, exceptional 
txpenses are deducted. The net figure is then compared to the following in­
digency formula which is drawn from the Legal Service's Corporation pover­
ty guidelines: 

Annual Available Funds 
1 

$6,225 

Household Size 

2 
$8,400 

3 
$10,575 

4 
$12,750 

In households of more than four, $2,175 is added for each additional member 
of the household. If the net income and assets exceed the prescribed income 
levels, then the defendant will normally be found ineligible. However, in ex­
ceptional circumstances the court may appoint an attorney to represent the 
defendant provided that the reasons are recorded in writing, though such ex­
ceptions occur rarely. 

A third variation of the application of the comparative test can be found 
in the proposed recommendations of the Massachusetts Committee on Com­
petent Counsel. While all applicants receiving public assistance are 
automatically eligible, those not receiving public aid must provide informa­
tion on their income, liquid assets, expenses and real and personal property. 
As in other states, defendants will be declared eligible if their liabilities ex­
ceed their income and assets on a monthly basis. If, on the other hand, the 
defendant has sufficient income to cover all liabilities, eligibility is then deter­
mined by considering the estimated cost of obtaining competent private 
representation for the particular offense charged. The specific methods used 
to accomplish this are detailed below. 

Considering the Costs of Retaining Private Counsel 

Obtaining private defense counsel can be a costly proposition. Even defen­
dants whose assets exceed their liabilities could experience hardships due to 
the cost of hiring an attorney. For this reason, provisions relating to the cost 
of obtaining private retained counsel can be found in the eligibility guidelines 
in California, Connecticut, lllinois, Maryland, Massachusetts, Minnesota and 
the District of Columbia. Usually these costs are taken into account only after 
a comparison of income and expenses has been made and the screener has 
determined that the defendant's income exceeds his or her liabilities. 

Both Massachusetts and Los Angeles, California have examined in con­
siderable detail the cost of private representation, and its significance in the 
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eligibility determination process. In Massachusetts, the Committee on Com­
petent Counsel found that the standard charge for retained criminal represen­
tation varied not only by type of case Uuvenile, misdemeanor, felony, or ap­
peal), but also by the seriousness of the charges within each category; thus, 
both variables should be factored into the eligibility decision. Furthermore, 
it recognized that the size of the fee might also be related to whether the case 
was within the jurisdiction of the lower court, or the felony court. Thus, the 
committee suggested that adoption of the eligibility guidelines should be ac­
companied by development of a uniform fee schedule to permit maximum 
standardization. It was further recommended that such a fee schedule should 
take into account differences between attorney's fees in the metropolitan and 
rural areas of the state. 

Los Angeles, California has looked at the problem of retaining private 
counsel in even greater detail. As noted above, one of the general eligibility 
tests in Los Angeles is whether or not a competent private attorney would 
be interested in representing the defendant in his or her present economic 
circumstances. In considering this question, the Supreme Court of Califor-
nia has held that: . 

• The cost of counsel should be examined against the denial of cer­
tain constitutional rights. For example, the Court concluded that 
applicants should not have to choose between retaining a private 
attorney and posting their own bond. If there are not sufficient 
funds for both, the defendants should be found eligible; 

• The Court also found that if defendants can afford the attorney's 
fee for a non-jury trial, but are unable to afford that required for 
a jury trial, they should be found eligible; 

• Finally, the Court offered the example of a defendant who can­
not afford the immediate payment necessary for the retainer, but 
who, if allowed a continuance for a substantial period of time, 
could save the necessary amount for representation. In this case, 
if the delay to make payments might conflict with the defendant's 
right to a speedy trial, he or she should be found eligible. 

The Los Angeles guidelines conclude the discussion of applying the in-
come/expense test and the cost of retaining private counsel by stating that: 

In applying the geueral test of indigency, consideration must also 
be given to such factors as the seriousness of the charges, the com­
plexities of the case, the expenses necessary for defense, and the 
standards in the community for the cost of legal services. In deter­
mining eligibility, the attorney should estimate the probable cost 
of retaining private counsel for the same or similar case, including 
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the estimated cost of investigation and/or expert services, plus the 
probable cost of a fine upon convictionP 

Finally, Maryland's written guidelines include sample private bar fees 
for a number of misdemeanor and felony charges. These fees were derived 
from a survey of 330 privately retained criminal lawyers who practice in the 
circuit courts of Baltimore City. For example, fees for misdemeanor charges 
ranged from $300 for malicious destruction of property to $500 for driving 
while intoxicated. The general guidelines published by the state public defender 
require that the private bar be surveyed in each of the public defender districts, 
and that the results of the survey be used to establish the prevailing fee schedule 
for that district. 

Partial Indigent Determination 

The infinite variations in the definitions of income, assets, liabilities, and 
expenses, combined with the different ways of deriving cut-off points, make 
the eligibility decision difficult, especially in the borderline cases. It is often 
difficult to declare with certainty that a defendant is either indigent and eligible 
for court appointed counselor non-indigent and ineligible. Furthermore, the 
question has been raised whether the right to counsel at public expense is 
something which should belong only to the truly indigent, or whether the 
right also exists for those who might be able to raise the money necessary 
for counsel but who, in so doing, might seriously jeopardize the economic 
well-being of themselves and their family. To address concerns about these 
cases, many states are now recogniziT!g a new category of defendant: the par­
tial, or marginal indigent. 

Partially indigent or marginally indigent defendants have the same con­
stitutional right to counsel as those defendants who are determined to have 
nQ present ability to contribute any funds whatsoever to their representation.14 

The only distinction between the two categories is that partially indigent defen­
dants can make some form of contribution to their defense at the outset of 
the case. The statutes of 29 states permit cost recovery when partial eligibili­
ty is found. 

The determination of partial indigency is part of the initial screening 
process. Typically, defendants' financial circumstances are measured against 
the program eligibility standards discussed above. If their circumstances clearly 
fall within the guidelines, defendants will likely be found to be totally indigent 
and not asked to contribute to their defense. If, however, their income slight­
ly exceeds the guidelines but they do not have sufficient resources to employ 
a privately retained lawyer, defendants may be found to be partially indigent. 
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An example of this method is found in Seattle. The King County Office 
of the Public Defender screens and contracts out eligible clients to the various 
organizations providing direct legal services to indigent defendants throughout 
all the courts in the county. The authority for the partially indigent program 
can be found in County Ordinance 383, which states: 

[I]f a person has some resources available which can be used to 
secure representation but not sufficient resources to pay the en­
tire costs of private legal services without substantial hardship to 
himself and his family, the administrator shall determine how 
much the person shall pay for the legal services provided through 
the office of public defense.15 

In Seattle, there are no written eligibility guidelines and a great deal of 
discretion is left to the individual screener. After comparing the defendant's 
assets and liabilities on a monthly basis, if the screener determines that there 
is "something like $200 left over," the defendant is asked to make a contribu­
tion toward his or her defense. If the defendant agrees, he or she is asked 
to execute a promissory note in that amount. The director of the Office of 
Public Defender, responsible for administering the program, strongly sup­
ported this policy which leaves wide discretion in the hands of the screener. 
He felt that each case presents unique facts and that his screeners were well­
trained and experienced in conducting the interviews. 

In Colorado, the indigency determination is based upon the monthly in­
come of the defendant and his or her family. Defendants whose monthly in­
come exceeds the federal Legal Services Corporation guidelines are informed 
that they must seek private representation. They are also told that if two private 
criminal attorneys refuse to represent them, appointed counsel will be made 
available, with the requirement that the defendants reimburse the state for 
all or a portion of the cost of representation. There seemed to be substantial 
variation among Colorado's judicial districts on the question of how many 
defendants in this category did in fact come back for representation. The varia­
tion is due in part to the fact that some ISUs have been able to establish a 
so-called "low pay, slow pay" panel of private attorneys who are willing to 
reduce their normal charges to participate in the program. 

Massachusetts has also addressed the partially/marginally indigent issue 
through their recent study committee. The committee's work was aided by 
a pilot test undertaken in one of the 10cal courts which attempted to apply 
new standards that differentiate between applicants who were found indigent 
and unable to contribute, and those who were found indigent, but able to 
contribute. During the pilot period all defendants whose total net available 
funds were greater than zero but less than the anticipated cost of private 
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counsel were found indigent but able to contribute and, at the same time, 
the project recommended a certain contribution for each case. 

Verifying Eligibility Information 

One additional question that is often raised regarding the screening pro­
cess is whether or not information provided by the defendant should be 
verified. In many jurisdictions, it is felt that the administrative cost of verifica­
tion outweighs any potential savings. In other jurisdictions, resources are simp­
ly thought to be too scarce to undertake any verification. Still, others report 
that verification can result in important cost savings, especially if the verifica­
tion effort is limited to specific kinds of information or reports of unusual 
circumstances. 

In Colorado, ISU employees verify information in all cases where the 
defendant reports that he or she is employed. The screeners will also frequently 
check with the county welfare department regarding food stamp or Medicaid 
income (after obtaining a waiver from the defendant for release of the infor­
mation). Finally, to verify mortgage and equity information on the defen­
dant's property, screeners may check with the county assessor's office, title 
companies and banks. The screeners who we interviewed indicated that it was 
the rare case where the information provided by the defendant was not positive­
ly verified through these follow-up procedures. 

In New Jersey, verification of information occurs in only about ten per­
ct:nt of the total cases referred; however, among those 10 percent, approx­
imately half are subsequently found ineligible as a result of the verification. 
Those cases chosen for verification are not randomly selected, but are chosen 
because of circumstances or information that appear to be unusual or ques­
tionable, such as the ownership of a late model car. Similarly, information 
provided to the public defender's office in Los Angeles County and King 
County's OPD is typically verified only when well trained screeners sense that 
something does not sound right or some substantial piece of information is 
obviously missing. 

In general, it would seem to be wasteful of scarce resources and un­
necessarily dilatory to verify all defendants' information in every case. 
However, screeners should be trained to watch for unusual or missing infor­
mation and should have full authority to make the necessary inquiries to verify 
questionable data. 
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Indigency Review and ReNDetermimation 

It is assumed in most jurisdictions that if the financial condition of the 
defendant improves between the time of initial appointment and trial, ap­
pointed counsel will notify the court and either ask for are-determination 
or, after providing assurance that the defendant's right to counsel will not 
be adversely affected, ask to be granted permission to withdraw from the case. 
While eighteen states permit by statute a subsequent review of the eligibility 
determination, few have established formal procedures to re-determine the 
defendant's financial circumstances. However, few jurisdictions have establish­
ed more formal procedures to address cases in which the defendant's finan­
cial circumstances change. 

New procedures and guidelines in Virginia instruct judges of the district 
courts (lower court) to make the eligibility determination and appointment 
of counsel in all cases. While judges of the circuit court normally rely on 
the district court's decision, they may reopen the issue of eligibility if new 
information comes to the court's attention or a party requests review. In North 
Dakota, the Legal Counsel for Indigents Commission published a set of 
guidelines in May 1983 which expressly provide that the review of eligibility 
may be made on appeal and cite for authority the case of State v. Heasley.16 
Finally, the ABA Standards for Criminal Justice state that redetermination 
of eligibility should be made when new information becomes available to 
counsel. An obvious problem occurs when appointed counsel believes that 
the defendant committed perjury in supplying information at the outset which 
resulted in a false determination of indigency. The question is an ethical one 
and not easily answered. However, as a general rule, if an appointed attorney 
receives information of a change in financial condition he or she is obliged 
to advise the appointing judge and ask to be relieved of the assignment. 
However, if an attorney discovers that the defendant has provided erroneous 
information, he or she should request to be relieved of the appointment, but 
not be required to break the confidence of the attorney-client relationship. 
In any event, an attorney must make certain that the defendant's right to 
counsel remains protected until new counsel is available. 

Resources and Studies 

Within the past several years, a number of states produced studies, part 
or all of which focus on the eligibility determination process. These documents 
may prove useful to those who are about to undertake a comprehensive review 
of their own eligibility provisions. A selective list of the best of these studies 
includes the following: 

28 CONTAINING THE COSTS OF INDIGENT DEFENSE 



s_ 

• Providing Legal Services to Indigents in Colorado. National Center 
for State Courts, San Francisco, California (Dec. 1982) 

• Indigent Dejense in Iowa, Iowa Crime Commission, Des Moines, 
Iowa (Fall 1980) 

• Proposed Standards oj In digency jor Court- Appointed Counsel 
Supreme Judicial Court, Boston, Massachusetts (July 20, 1981) 

• Guidelines jor Determining Eligibility jor Assignments oj Counsel 
Office of Projects Development, Supreme Court of the State of 
New York, Appellate Division, First Department, New York, New 
York (undated) 

• A Report to the Governor and General Assembly on Indigency 
Standards: Determining Eligibility jor Court-Appointed Counsel 
Services in Virginia, Office of the Executive Secretary, Supreme 
Court of Virginia, Richmond, Virginia (1983) 

• Guidelines and Format jor Determining Eligibility jor Assignment 
oj Counsel in the State oj Washington, (Adaptable for use in other 
jurisdictions) National Legal Aid and Defender Association, 
Washington, D.C. (July, 1978) 

Conclusion 

As a matter of public policy, courts should no longer assume, as some 
have done in the past, that all defendants who request counsel are, in fact, 
indigent. Although creating a centralized administrative authority for screening 
is important to ensure fairness and consistency, developing written guidelines 
and procedures is even more important: 

• While implementation of any set of guidelines is subject to substan­
tial discretion by the court, there is a far better chance that there 
will be uniformity with a set of written guidelines and procedures; 

• Written guidelines will eliminate defendants who are clearly in­
eligible and whose representation may well cause serious Public 
clamor; and 

• The adoption of eligibility guideline procedures will assist screeners 
in making decisions about marginally eligible clients in jurisdic­
tions that are authorized to conduct partially indigent programs. 

There are three primary methods of screening for eligibility: 1) using 
eligibility criteria to conduct threshold presumptive tests; 2) determining in­
digency through income formulas; and 3) comparing income/assets with 
expenses/liabilities. Of these methods, the comparative test appears to be most 
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equitable since it offers two important advantages: it takes greater cognizance 
of the individual defendant's unique financial circumstances; and it can more 
readily take into account the costs of private legal representation for different 
types of cases. 
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Chapter 3 

Cost Recovery Procedures 

While eligibility screening helps to contain costs by ensuring that only 
the truly needy receive indigent defense services, other measures can also be 
used to control the cost of public defense. Through the adoption of cost 
recovery procedures, jurisdictions can identify those individuals who can af­
ford to pay for some or even all of their defense, either before or after disposi­
tion. Cost recovery is not a new idea; many states have had cost recovery 
statutes for years. Until recently, these programs have seldom generated signifi­
cant revenue. However, our on-site visits suggest that, with proper implemen­
tation, cost recovery programs can work. 

1\vo approaches to cost recovery are currently in use, recoupment and 
contribution. In recoupment-the most common procedure-the judge 
assesses the cost of representation after disposition of the defendant's case. 
Often, payment by the defendant is ordered as a condition of probation, 
though it may also be in the form of a civil suit, lien, or simple court order. 
In contrast, contribution is a more recently developed method that asks par­
tially indigent defendants to contribute to the cost of their defense before 
disposition. 

While both of these approaches must have screening and collection 
mechanisms, there are some substantial differences between recoupment and 
contribution. Each has unique implementation concerns, both legal and prac­
tical. Recoupment, because it occurs after disposition of the case, raises cer­
tain concerns about due process that may not be raised by contribution pro­
grams. Similarly, certain enforcement procedures in recoupment (such as 
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imposing recoupment as a condition of probation) may raise questions about 
the possibility of imprisonment for debt. Contribution, on the other hand, 
may offer some practical as well as legal advantages. For example, some believe 
that defendants are more likely and better able to pay contributions. It has 
also been suggested that contribution offers legal advantages due to its volun­
tary nature. 

While there has been no litigation to test the constitutionality of con­
tribution, a recoupment statute has been reviewed by the Supreme Court. In 
Fuller v. Oregon,1 the petitioner, Fuller, pleaded guilty to a felony charge in 
state court, while represented by a private attorney appointed for his defense. 
He was subsequently sentenced to five years probation and work-release, with 
conditions which included the obligation to reimburse the county for the fees 
and expenses of both the appointed lawyer and an investigator whose ser­
vices were provided. On appeal, Fuller contended that the State could not 
condition his probation on the repayment of these expenses. He raised 
arguments that such a condition violated his constitutional right to equal pro­
tection, in that the legislation created improper classifications, and that it 
discriminated unfairly against those convicted of such offenses. Both claims 
were rejected by the high Court. 

In doing so, the Court placed great reliance on the protections provided 
by the Oregon statute. The recoupment provision stated that a convicted defen­
dant's costs "shall be limited to expenses specially incurred by the state in 
prosecuting the defendant." The Court approved the statute only after noting 
several of the procedural protections which it provided, including provisions 
which prohibited orders from being issued unless the defendant was able to 
pay, or if payment would cause hardship to the defendant or his family. 

The Court has not reviewed another recoupment statute since its deci­
sion in Fuller, so it is impossible to say what types of recoupment provisions 
currently in force would withstand constitutional scrutiny. Almost none of 
the current statutes contain all of the protections enumerated in Fuller, while 
many contain distinct or even contrary language. Most state appellate deci­
sions since Fuller have approved statutes tested against the Fuller criteria. Three 
recent decisions, however, should be noted. In Cregon, Kansas, and New 
Hampshire, new cost recovery statutes drafted since Fuller have been struck 
down for their failure to provide essential procedural guarantees. Federal courts 
in both Oregon and Kansas found that the recovery provisions "chilled" the 
defendant's right to counsel because they forced him to choose between refus­
ing counsel and submitting to payment.2 

Starting with recoupment, this chapter investigates these procedural, prac­
tical, and legal issues so that jurisdictions can improve existing cost recovery 
practices and institute new ones. 
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Recoupment 

Thirty-six states have a specific statute authorizil '6 recoupment. All of 
the other fourteen states allow some form of general recovery of costs at the 
discretion of the trial judge. Abt Associates' National Criminal Defense 
Systems study showed that over 75 percent of the counties surveyed had a 
system whereby judges could require indigent defendants to make some pay­
ment towards the cost of their representation following disposition of criminal 
charges. 

While the authority exists to impose recoupment throughout much of 
the nation, it is not implemented in many jurisdictions. Some judges fail to 
issue orders in any cases, in part because they believe little will be collected. 
Other judges are concerned about the court time that would be needed to 
hold a hearing. The Criminal Defense Systems study disclosed the fact that, 
in the majority of jurisdictions where recoupment is authorized and recoup­
ment orders are entered by judges, less than 10 percent of the recoupment 
orders are actually collected. 

Still, recoupment does work in some jurisdh:tions. By drawing on the 
experience of these sites and combining this with the recommendations of 
various study groups, we can explain the most important issues and provide 
guidance for those jurisdictions interested in implementing a recoupment 
program. 

Who Should Pay Recoupment? 

Under constitutional and state law, recoupment can be ordered only if 
the defendant has the present ability to pay and only if he or she is provided 
a hearing. Most states require the judge to conduct a formal inquiry or hear­
ing before recoupment can be imposed. Failure to provide such a hearing raises 
the risk that such procedures would violate the constitutional requirements 
of Fuller v. Oregon, which mandates that a hearing must be held before a 
recoupment order is imposed. A few states set a specific time following disposi­
tion, after which recovery can no longer be pursued. This period ranges flOm 
two years in Kansas and Oregon to up to 10 years in New Jersey. Fifteen states 
allow recovery to occur if the defendant becomes financially able to pay some 
time after disposition, even though he or she had no present ability to pay 
at the time of disposition. While a few states do not set a specific time limit, 
most do, with as short a period as 30 days in Illinois, and as long as 10 years 
in Illinois and Maryland. 
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A few states are beginning to limit recoupment only to those defendants 
who plead guilty or are found guilty. Eighteen states now impose such re­
quirements. Cases on this issue have been divided, with decisions from Kan­
sas and Oregon holding that only convicted defendants can be compelled to 
pay counsel costs, while Illinois rejected any distinction between the convicted 
and the acquitted defendant.3 

Juveniles, their parents, and defendants in custody hearings may also 
be subject to recoupment orders. These defendants present unique concerns 
for anyone planning a recoupment program. 

Ability to Pay 

In the leading case, Fuller v. Oregon, the court established that an order 
to recoup expenses may be issued if the defendant "is or will be able to pay 
them." The "ability to pay" standard refers both to the defendant's present 
ability to pay as well as the likelihood that he or she will be able to pay in 
the future. According to Fuller, no recoupment order should be made which 
"will impose manifest hardship on the defendant or his family," and the 
defendant should be free to petition the court at any time "for a remission 
of the payment of costs or any unpaid portion thereof." 

In a few jurisdictions, however, the defendant's "ability to pay" recoup­
ment does not appear to be the primary criterion for ordering recoupment. 
For example, in order to receive appointed counsel in Oregon (and many other 
states) defendants are required to sign a form acknowledging the fact that 
they may be assessed recoupment upon disposition of their cases. As a result, 
one judge in Oregon stated that "[in] order to maintain continuity for all per­
sons, regardless of their financial state, I am obligated to enter an Order re­
quiring each criminal defendant to repay the State for the cost of Court­
appointed attorneys."4 Similarly, in Virginia virtually all persons convicted 
of a criminal offense are assessed the cost of their court-appointed attorneys. 
Under such systems, the defendant's ability to pay is at best a secondary con­
sideration and this practice could raise, some legal questions if all of these 
orders were enforced. (See section on enforcement and collection later in this 
chapter). 

However, the vast majority of jurisdictions impose recoupment only upon 
those indigent defendants who have some resources which can be applied 
toward their defense. Thirty states impose an eligibility test for recoupment 
using the words "financial ability to pay." Eight of these states also add the 
requirement that recovery not constitute "undue hardship." Normally, the 
recoupment order will be for the actual cost of appointed counsel, but in 
some states, judges reduce this figure somewhat in the hopes that more 
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defendants will be able to pay at least some portion of their defense costs. 
In most jurisdictions, the defendant is permitted to return to the court subse­
quent to the recoupment order should his financial condition worsen. Seven­
teen states permit such a review, usually by the trial court, of the changed 
circumstances of the defendant. 

Despite the fact that the defendant's ability to pay affects both initial 
screening for eligibility and recoupment proceedings, initial screening 
guidelines are often more explicit than recoupment guidelines, which are usual­
ly informal. The language of most recoupment statutes simply states that the 
court will determine the defendant's present ability to pay and make the ap­
propriate order. Some sites, however, have partially formalized this process 
in an effort to boost recoupment orders and ensure some uniformity in their 
application. For example, in Seattle the judges are required to assess the 
defendant's ability to pay through a hearing held in open court. In North 
Dakota, this responsibility falls to the state's attorney, who reviews the defen­
dant's application for appointed defense services, interviews the defendant 
after disposition, and makes a recommendation to the court. A more formal 
process is used in Los Angeles County: judges often refer defendants to the 
screening unit that originally interviewed the defendant for the initial eligibility 
det{'rmination. The screener reviews the defendant's ability to pay and then 
makes a recommendation on recoupment to the trial judge. 

The use of the of "ability to pay" standard can have both important prac­
tical and legal benefits. If the defendant is without resources, a recoupment 
order will frequently remain unpaid. Low recoupment rates and high ad­
ministrative and collection costs will be the likely result. From a legal stand­
point, attempting to collect recoupment orders from defendants who cannot 
pay may result in time-consuming litigation and may not accord with establish­
ed constitutional guidelines. 

Guilt or Innocence 

To many it makes intuitive sense that indigent defendants who have been 
acquitted of all charges should not be forced to pay the cost of their defense. 
In this view, recoupment would be the equivalent of imposing a fine or penalty, 
as if the person were guilty. Eighteen states do not impose recoupment on 
acquitted defendants; only those who plead gUilty or are found guilty can 
be assessed recoupment charges. 

Thus, in some jurisdictions recoupment is viewed as a vehicle for revenue 
enhancement, like any other charge for services rendered at public expense. 
On this basis, a small number of states have extended the reach of their recoup­
ment statutes to acquitted defendants. In Colorado, for example, the courts 
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have the authority (under Section 16-8 of the Colorado General Statutes) to 
collect the costs of representation from defendants whether or not they are 
found guilty. 

The Oregon recoupment statute (ORS 13.055 [6]) applies to acquitted 
defendants as well, although it has recently come under attack in the case 
of Fitch v. Belshaw,5 where the U.S. district court in Oregon ruled that the 
state's recoupment statute used to recoup attorney fees from acquitted indigent 
defendants "impermissibly chills an indigent defendant's exercise of the Sixth 
Amendment right to counsel and violates the Due Process clause of the Four­
teenth Amendment." 

Aside from questions of law, the costs of assessing recoupment against 
acquitted defendants may outweigh the benefits. Financial gains from recoup­
ment of acquitted defendants are unlikely to be substantial, given the fact 
that convicted defendants will far outnumber acquitted defendants in most 
jurisdictions. In addition, the likelihood that this practice will be challenged 
in the courts increases both its risk and cost. Until the issue is ultimately resolv­
ed through future litigation, the wiser practice may be to assess recoupment 
only against those found gUilty. 

Incarcerated Defendants 

It might be argued that imposing recoupment on defendants who are 
sentenced to prison is only fair-after all, they are likely to be more serious 
offenders and the burden of recoupment should not be disproportionately 
borne by lesser offenders. However, practical concerns dictate that prisoners 
are unlikely to have enough resources to pay recoupment, and any income 
they may receive in prison is either negligible or subject to other charges or 
restrictions. We have not been able to find any jurisdictions, other than those 
few which order recoupment in all cases, that impose costs on defendants 
who are incarcerated. 

Juveniles and Other Defendants 

It is difficult enough to determine who should reimburse the state in adult 
criminal cases, but what about other kinds of cases? Cases where the defend­
ant is under age and has to rely on parental support? Or cases which are not 
strictly criminal, such as child custody proceedings? Most states provide public 
representation in these types of cases, and many extend recoupment procedures 
to them as well. For example, in North Dakota, recoupment can be ordered 
against: 

• Defendants in criminal cases; 
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• Indigent parties in juvenile court cases; 

• Parties for whom a guardian ad litem has been appointed; indigent 
parties in child custody proceedings; and 

" Parties involved in involuntary termination of parental rights in 
adoption proceedings. 

These cases present some unique concerns which are not present in adult 
criminal cases. Asking a parent to pay for a child's defense may contribute 
to troubled family relations - a point that is recognized in the North Dakota 
guidelines. In addition, it is not uncommon for the parents and child to be 
"opposing parties." If the parent is bringing action against the child, or if 
the parent's interests are adverse to those of the child, it may be unwise to 
ask the parent to reimburse the government for the child's defense costs. 

In general, however, cases involving these issues do not occur frequent­
ly, and recoupment can be applied as long as the ability to pay, the nature 
of the charges, and the juvenile's relationship with the family, are considered. 

Calculating How Much is Due 

Most recoupment statutes stipulate that payments should reflect the ac­
tual costs of representation, though in some jurisdictions judges are free to 
set lower amounts. Although calculating these costs would seem to be a sim­
ple requirement, in practice it may be difficult to determine what the actual 
costs of the case were, greatly due to inadequate cost records. 

Setting Rates for Public Defenders 

Since most public defenders are paid on a salaried basis, many do not 
keep records of the time spent on individual cases. As a result, it may be ex­
tremely difficult for a judge to determine and assess the actual cost of represen­
tation in public defender jurisdictions. 

To address this problem, some jurisdictions have either established fixed 
rates for certain kinds of cases or have developed systems similar to those 
of assigned counsel programs, which set standard hourly rates for defender 
services and improve public defender record-keeping of the time spent on each 
case. 

Fixed Rates 

Setting a fixed cost for specific kinds of cases or proceedings offers the 
advantage of simplicity. There are no hourly records required, and no 
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multiplication of rates by hours. The judge needs only to determine the type 
of case and refer to the standard charge. In Seattle, the recoupment order 
is based on the negotiated contract figure by which public defender organiza­
tions provide representation in the courts in King County. For fiscal year 1983, 
these figures were as follows: 

• Felony - $318; 

• Misdemeanor - $115 to $142, depending upon the municipal or 
district court where the case is heard. 

Table 2 shows a slightly more elaborate system developed in one judicial 
district in Colorado: 

Table 2 

Amounts to be Charged for Public Defender Representation 
20th Judicial District (Boulder County, Colorado) 

Traffic Offenses with Disposition 
Petty Offenses with Disposition 
Misdemeanor with Disposition 

If the above go to trial 

Driving Under the Influence 
Driving Under the Influence, Thial 

Felonies with Disposition 
Felonies that go to Trial 

Juvenile 
Juvenile cases that go to Trial 

Dollar 
Amount 

75 
75 
75 

175 

100 
200 

150 
300 

75 
175 

As the table indicates, the Boulder County system accounts for both the type 
of case (felony, misdemeanor, traffic, petty offenses, juvenile, and driving 
under the influence) and the scope of the court proceeding (disposition or 
trial). Although this approach is somewhat more difficult to apply, it can more 
accurately reflect the actual cost of representation for various types of cases 
and court involvement. 
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Standard Hourly Rates 

Systems which establish an hourly rate of compensation for appointed 
counsel are more complex and time consuming, since attorneys must record 
the number of hours spent on each case and then multiply this number by 
the hourly rate for defender services. Still, this is a more accurate system of 
cost determination which can have benefits for defendants and defender alike. 
Since assessments are based on actual, rather than average costs, no defend­
ant will have to pay more than his actual share of the service costs. In con­
trast, in a fixed rate system a defendant whose case is disposed of shortly 
after arraignment will be required to pay the same fee as one who has had 
the benefit of counsel for a two- or three-week trial. 

In 1983, the Judicial Department in Colorado established a standard 
hourly rate of $29 for public defender representation. This figure was 
specifically designed to cover the cost of operations for the entire organiza­
tion, not just the salaries of defenders. In the judicial districts that have 
adopted this plan, each assistant public defender lists the approximate time 
spent at the conclusion of each case. This number is multiplied by $29 to 
arrive at the maximum fee to be charged for recoupment. The hourly rate 
is updated each year by the Judicial Department. 

A similar approach is used in Los Angeles County, where the 
Auditor/Controller developed hourly rates for public defender services which 
are now being pilot. tested in several municipal courts. These hourly rates in­
clude salaries and employee benefits; services and supplies; and applicable 
departmental, divisional, sectional and county-wide indirect expenses. The 
Los Angeles system is somewhat more complex than Colorado's, in that the 
time per case must be estimated for each public defender and investigator 
who worked on the case. These hours are multiplied by the appropriate rates 
and added together to arrive at the maximum recoupment amount allowed. 

Setting Rates in Assigned Counsel Programs 

In many jurisdictions, the primary method of providing indigent defense 
services is through the appointment of the private bar. Typically, compensa­
tion is provided on a fixed hourly basis. In these jurisdictions, determining 
the costs of private attorney representation presents no major problems. The 
court must only multiply the number of hours spent by the authorized hour­
ly rate. However, attorneys fees are not the only cost involved; some states 
specifically allow other expenses to be added to the fee for recoupment pur­
poses. For example, in North Dakota the Commission's guidelines permit all 
costs directly attributable to the representation of the defendant to be 
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recouped, including defense investigatory costs. However, prosecution costs, 
court expenses, or expenses of recoupment cannot be the subject of recoup­
ment. In Colorado, Los Angeles and King County, Washington, expenses 
which are incurred by the court-appointed attorney and approved by the trial 
judge may be added to the attorney's hourly charges for recoupment pur­
poses. In Virginia, however, there is no provision for recouping costs other 
than for attorney's fees, despite the fact that attorneys can be reimbursed for 
some of these costs. 

Imposing the Recoupment Obligation 

Although probation officers, defense attorneys, or other representatives 
of the court may all have some say in the recoupment decision, recoupment 
procedures in most jurisdictions share one common feature: the judge must 
ultimately impose the recoupment obligation on the defendant. Aside from 
this, the proceedings established to investigate the recoupment question, and 
the vehicles for imposing a recoupment order vary considerably between 
jurisdictions. 

Recoupment Proceedings 

Since recoupment orders require cost assessments by the state against 
the defendant, various constitutional due process issues may arise. 

From a practical and constitutional viewpoint, one of the most impor­
tant safeguards is to provide a hearing at which defendants can appear in 
person and present witnesses and evidence on their behalf. As noted above, 
the U.S. Supreme Court recognized this right in Fuller v. Oregon, and found 
that before recoupment orders can be entered, a hearing must be held by the 
court to determine the individual's present ability to pay. However, the Court 
did not define the full nature of the defendant's rights at this hearing, leav­
ing that to the states to decide. 

Though most states have not yet addressed this issue in detail, some have 
established a fairly comprehensive set of hearing requirements. For example, 
a recent Oregon case, Fitch v. Belshaw, upheld the defendant's constitutional 
right to a recoupment hearing and declared that minimum due process 
safeguards should include: 

e written notice of the time, place, and subject of an assessment 
hearing; 
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• written notice of the standards the court will apply in determin-

ing present ability to repay; 

• defenses that may be asserted; 

• records of attorney's time and the amount of fee requested; 

• the opportunity for the defendant to be heard in person and to 
present witnesses and other evidence; and 

• written findings by the court. 

Similar requirements have been established under California law. If a hear­
ing on the defendant's ability to pay is conducted, the defendant is entitled 
to be heard in person, to present witnesses and other documentary evidence, 
to confront and cross-examine witnesses, to have a disclosure of the evidence 
against him, and to have a written statement of the court findings. 

Finally, the North Dakota Legal Counsel for Indigents Commission has 
recommended that, whenever a recoupment order is contemplated, the 
defendant is entitled to a hearing separate from the sentencing hearing. If 
the defendant intends to challenge the amount of the recoupment order, he 
or she is entitled to the appointment of new counsel for this purpose. 

Most states exercise one of two options in providing recoupment hear­
ings for the defendant. In most cases, the judge will hold a hearing. In a 
few jurisdictions, with the approval of the defendant, the hearing is held 
before some other administrative officer who subsequently makes a recom­
mendation to the judge. For example, in Los Angeles all defendants are 
notified that they have a right to a full scale hearing, but this seldom occurs. 
Instead, after interviews with the Department of Collection staff, defendants 
are asked whether or not they are willing to waive their rights to a hearing 
before a judge and appear before an administrative official. This practice 
has been received favorably by judges, who were concerned about the time­
consuming nature of the recoupment process should large numbers of defen­
dants request a formal in-court hearing. 

Like the waiver of counsel by indigent defendants, waiving the recoup­
ment hearing before a judge cannot be taken lightly. In each case the defend­
ant should be fully advised of the right to a hearing and the consequences 
of waiving the right. In addition, all waivers should be voluntary and in 
writing, signed by the defendant, and filed with the court. If such a policy 
is adopted, constitutional requirements should be satisfied. 
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Recoupment Payment Orders 

Once the decision is made to require a recoupment payment, there are 
a variety of ways in which it can be ordered and collected. The most com­
mon is one that makes it a part of the court costs imposed at the time of 
sentencing. Many states also permit, within certain time limits, a civil suit 
against the defendant to recover costs. Nine states permit some form of lien, 
while thirteen states specifically permit the recoupment order to become one 
of the conditions of probation. 

Ordering recoupment as a condition of probation is common in most 
states, although authorized by statute in only thirteen. Local court ruleJ fre­
quently spell out this procedure and in some states it occurs as a matter of 
custom in the trial courts. For example, in Colorado and Seattle, where there 
is no specific statutory authority, the recoupment order is almost always part 
of the probation conditions. While this practice is certainly common, it is 
also controversial, raising questions about the observance of due process and 
the defendant's right to counsel. Unfortunately, recent decisions on the issue 
have been conflicting. In Fuller v. Oregon, the U.S. Supreme Court conced­
ed that making a recoupment order a part of a probation order was valid, 
provided that it was determined through a hearing that the defendant had 
the ability to pay at the time the order was made. In contrast, the California 
state courts have held that attachment of recoupment to probation condi­
tions was an unconstitutional impediment to the free exercise of the right 
to counsel. 6 

Enforcement and Collections 

In all too many jurisdictions, recoupment payments lag far behind orders. 
In some jurisdictions, recoupment has been reduced to a pro-forma exercise­
fully one quarter of the counties surveyed by Abt Associates reported that 
they received no payments on recoupment orders. Only 17 percent reported 
that more than 25 percent of the orders were actually collected.7 

While part of the solution to this dilemma lies in targeting appropriate 
clients-those with the financial and practical ability to pay-the other part 
rests with enforcement and collection procedures. 

Collection Responsibility 

Agencies directly involved in criminal case processing are generally given 
responsibility for collecting recoupment payments. Most often, the proba­
tion department has this duty, but in a few cases the responsibility is placed 
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with the public defender or the civil division of the state's attorney office. 

The individual or organization responsible for collecting recoupment may 
be established by court rules, county and state regulations, or by state statutes. 
CoJlection responsibility may also be influenced by the type of recoupment 
order employed in a given jurisdiction. For example, where recoupment is made 
a condition of probation, it is likely that the probation department will be 
charged with the collection responsibility. 

Although a number of organizations are certainly capable of collecting 
recoupment payments, a variety of practical and ethical concerns may be raised 
by some of these arrangements. For example, many public defenders or private 
appointed counsel feel that acting as a collection agent for defense costs may 
conflict with their role as legal counsel. The American Bar Association has 
reviewed the issue of attorney involvement in collections and expressed con­
cern that any requirement for collection placed upon the public defender or 
appointed counsel might interfere with the attorney-client relationship.s As 
a consequence, the ABA recommends that collections be handled by the court 
or the court's designee. 

Problems of a different nature often arise when responsibility is given 
to the probation department. All too often, probation departments are over­
worked and burdened with tasks only peripherally related to their primary 
mission.9 In this context, the efficacy of adding the responsibility for collec­
ting recoupment orders may be questionable. 

The experience of Los Angeles County, California illustrates this prob­
lem. Prior to 1981, the Department of Probation was totally responsible for 
all recoupment collections. During this period, collections were at best 
sporadic, and the amounts collected were very low. In March 1981, Los Angeles 
County began an experiment with a new approach - giving responsibility to 
a separate agency, independent of the courts. The pilot program was introduc­
ed into the Rio Hondo Municipal Court by the county's Department of Col­
lections (DOC). Rather than relying on the Probation Department to collect 
recoupment orders, the DOC assigned one of its staff to this function. As 
a result of this pilot program there was a positive increase in both the total 
revenue brought in and the number of cases in which some collection was 
made. The program has since been expanded, and by April 1984 the program 
was in operation in 21 of the 24 municipal courts in the county. 

North Dakota is another jurisdiction that has given collection respon­
sibility to an independent organization - a private sector debt collection agen­
cy. The potential advantages of this approach, they feel, are considerable. By 
delegating the responsibility for debt collections to a professional service, it 
is expected that the collection effort will be more effective, and collections 
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will increase. Since the courts themselves are not directly involved with the 
collections, the credibility of the judicial system is better maintained. Final­
ly, it is envisioned that use of private collection agencies will be more 
economical than giving this responsibility to a government agency since such 
private firms are in the business of collections and familiar with collection 
procedures. 

However, private sector contracting is not without its pitfalls. For exam­
ple, cost advantages have yet to be proven, and problems of accountability 
and control can be significantJo North Dakota has attempted to avoid these 
difficulties by establishing formal agreements with the agencies and 
establishing certain guidelines for operation. The North Dakota guidelines 
state that the collection agency must be licensed and bonded in North Dakota. 
A written agreement must be prepared between the state's attorney and the 
collection agency which clearly states the agency's authority to seek collec­
tion of indigent defense costs as accounts receivable for the state or county. 
Finally, any enforcement procedures initiated by the collection agency must 
be supervised by the state's attorney. 

Clearly, the agreement established between the court and the collection 
agency is one of the primary vehicles for maintaining control and preventing 
abuse. The North Dakota Legal Counsel for Indigents Commission has 
prepared a model agreement for collection agency services which is contain­
ed in this document as Appendix C. 

Enforcement Procedures 

The availability of sanctions for nonpayment is closely tied to the way 
in which the recoupment order is enforced by the court. If the judge imposes 
recoupment payments through a court order or as a condition of probation, 
defendants who fail to make payments may be subject to sanctions for viola­
tion of the court order or for a violation of probation. However, even in these 
cases defendants would not be subject to criminal penalties for failing to make 
recoupment payments without a further hearing on the defendant's present 
ability to pay. 

Sixteen states also permit, within certain time limits, the pursuit of a 
civil judgment against the defendant to recover fees and costs. Such suits are 
usually entered and pursued by the local prosecuting authority; however, this 
method is used only in a small number of cases. It is generally felt that the 
substantial time and expense required to litigate a suit outweighs the amount 
that will ultimately be recovered. A number of states establish absolute time 
limits, beyond which civil suits cannot be pursued. They range from two years 
in Kansas and Oregon to 10 years in New Jersey. 
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In nine states, the court is permitted by statute to place a lien on the 
defendant's property for failure to make repayment. When attempting to im­
pose a lien, however, it is necessary to conform to general statutory exemp­
tions in the state which are enforced for all debt collections. (Most states per­
mit a defendant in a debt collections case to exempt a certain amount of per­
sonal property and real estate from collection.) For example, it was recom­
mended that North Dakota recoupment procedures apply the major exemp­
tions in North Dakota law, including (1) a personal property exemption of 
$5,000 for the head of the family; (2) a $2,500 exemption for a single person; 
and (3) an exemption of $80,000 for any homeowner. 

Intuitively, civil enforcement may be less compelling to defendants, and 
may result in lower recoupment payments. Yet proper collection procedures 
can result in significant recoupment revenues. The Los Angeles program uses 
a businesslike, civil procedure. The Department of Collections mails a reminder 
letter 25 days after the required date of payment has passed; if the payment 
is still not received after 60 days, the account is passed to the Department's 
enforcement division. Similarly, in North Dakota, standard debt collection 
procedures are used for "past due" recoupment accounts. 

The practice of imposing recoupment orders as a condition of proba­
tion, while authorized in a number of states, raises certain legal issues. For 
example, if the recoupment order is in arrears and, as a result, the probation 
officer wishes to revoke the defendant's probation, the defendant could 
possibly be incarcerated. However, this would be tantamount to imprison­
ment for nonpayment of a debt - a practice proscribed by law in virtually 
every state. Similar problems could arise if the defendant were cited for con­
tempt and threatened with incarceration. In either case, a separate hearing 
would have to be held to determine whether the defendant has wilfully refus­
ed to payor is simply unable to pay. Clearly, in either case, the defendant 
could not be jailed if it is determined at the time of the hearing that he is 
"unable to pay" or "unable to pay without substantial hardship." The infor­
mation that we have collected indicates that it is rare for probation to be revok­
ed solely because of an outstanding recoupment order. When this does oc­
cur, we are told it is limited to cases \7here the defendant has wilfully and 
flagrantly refused to pay under circumstances where he readily has the funds 
to meet this obligation. Despite this clearly stated view, it does appear that 
some jurisdictions continue to use at least the threat of such sanctions to en­
force recoupment orders. 
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Managing Recoupment Payments 

In administering the collection of recoupment payments, it is important 
to establish a careful set of rules and procedures. Defendants must be told 
how to make the payments, and arrangements should be made to accom­
modate those who may not have ~he "cash on hand" for recoupment payments. 
An administrative decision must be made as to how to account for recoup­
ment funds, and where such revenues will be deposited. Finally, procedures 
must be established for renegotiating recoupment orders should the finan­
cial circumstances of the defendant change for the better or for the worse. 
These procedures are essential both in terms of uniformity and fairness to 
the defendant. 

Payment Options 

Due to the high costs associated with lengthy or complicated jury trials, 
in some cases courts decline to issue recoupment orders for the full cost of 
the defense services provided. Courts are reluctant to demand repayment of 
large sums from partially indigent defendants for two reasons: 1) from a prac­
tical standpoint, it is unlikely that the defendants would be able to meet such 
a payment, even over an extended period of time; and 2) an extended pay­
ment schedule could be a source of continuing hardship for the defendant 
and his family. Thus, most courts impose only a reasonable amount in their 
recoupment order--ordinarily not more than $500 to $1,000. In effect, some 
partially indigent defendants are required to pay a greater percentage of their 
total costs than othersj however, it is presumed that this compromise is 
necessary in light of the practical limitations on the court's ability to collect 
full payments. 

For similar reasons, many jurisdictions prefer defendants to make lump 
sum payments soon after the order is imposed. These jurisdictions feel strongly 
that the longer it takes to receive payment, the greater the chance that pay­
ment will not be made. In addition, they are concerned that the administrative 
cost of pursuing installment payments will be too great. In the view of these 
jurisdictions, any lump sum payment- even if it is only a portion of the total 
obligation - is better than no payment at all. 

Other jurisdictions, however, prefer to establish payment schedules with 
defendants while ensuring that the monthly cost of the recoupment payment 
will not exceed the defendant's ability to pay. Los Angeles County, for exam­
ple, requires a minimum monthly payment, usually $25. 

Whatever the method of payment, caution must be exercised to ensure 
that the payments do not cause undue financial hardship or adversely affect 
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the public interest (as would be the case if large recoupment payments forced 
the defendant to seek public assistance). In such instances, most jurisdictions 
prefer to reduce or rescind the payment obligation. 

Deposit of Recouped Funds 

In virtually every jurisdiction, the costs recovered from indigent defend­
ants are deposited in the general fund of either the state or county treasury, 
depending on which is responsible for funding indigent defense services. Often, 
the amounts added through recoupment are not separately recorded, so that 
it is impossible to determine the total amount of recoupment orders collected 
and placed in the general fund. While this approach offers certain ad­
ministrative conveniences, it has one serious drawback: without information 
on revenue from recoupment orders, it is impossible to evaluate their cost 
efficiency. There may also be a lack of incentive on the part of those in­
dividuals responsible for collection if there is no way to measure the total 
amount collected. 

One of the few exceptions to this policy is found in Seattle, where the 
Office of Public Defender deposits recoupment payments in its own account. 
These funds are not used as a source of extra funds for the OPD; instead, 
recoupment payments are set off against the OPD budget. Though at first 
glance this might seem to serve as a disincentive for active collection efforts, 
some argue just the opposite: if the agency can document that recoupment 
provides a positive source of revenue, it is believed that funding sources will 
look more favorably on defender requests for increased funding. 

Reconsidering the Recoupment Order 

Occasionally, after sentence has been passed and the decision regarding 
recoupment has been made, the financial circumstances of the defendant may 
change. If these circumstances improve, some states permit a recoupment order 
to be entered well after the disposition of the case. However, certain time limits 
are generally set. For example, in Colorado a recoupment order may be entered 
up to five years after final disposition, while in North Dakota, enforcement 
of the recoupment order can extend for as long as ten years. Los Angeles 
County, on the other hand, limits the reconsideration period to six months, 
and gives the government only one opportunity to request reconsideration 
within that period. 

Unfortunately, it is at least as likely that the defendant's circumstances 
may worsen, and the recoupment obligation may become unduly burdensome. 
This possibility was recognized in Fuller v. Oregon, where the court held that 
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as long as a defendant is not in continuous default on recoupment payments, 
he or she can petition the court at any time for remission of the costs or any 
unpaid portion of the costs. In examining the petition, the courts are to con­
sider whether the payment of the amount due will impose severe hardship 
on the defendant or his immediate family. In seventeen states there is specific 
statutory authority for review, usually by the trial court. 

Effects of Other Forms of Court Costs on Collection of 
Recoupment Orders 

The number and dollar amount of recoupment orders that can actually 
be collected will depend, in part, on other costs, fines or assessments impos­
ed on the defendant at the time of final disposition and the relative priority 
for collection given to each of these assessments. I'l1ost defendants will be 
limited in the total amount they are able to pay. Thus, a jurisdiction which 
has many forms of assessments and gives a low priority to recoupment will 
receive only limited revenues from recoupment orders. 

A good example of this problem is found in Seattle, where a large varie­
ty of assessments can be imposed. The following collection orders may be 
assessed at final disposition: 

1. Filing fee 8. City of Seattle fine 
2. Justice information service fee 9. State of Washington fine 
3. Costs of pre trial detention 10. MVIP 
4. CV penalty 11. Driver's education 
5. Restitution ($1,000-$15,000) assessment 
6. OPD (recoupment) assessment 12. Other city fine 
7. Traffic fine 13. Other assessments 

These assessments are presented in the priority for payment established 
by the Superior Court in April 1984. Previously, OPD recoupment was third 
in priority, after filing fees and costs of pre-trial detention. County officials 
predict that recoupment revenues will diminish rather substantially over the 
next year, since recoupment has fallen to sixth priority, and is now below 
restitution, which can be assessed up to a total of $15,000 in Washington state. 

The experience in Seattle is not unique. Over the past few years, many 
state legislatures have established new programs such as victim compensa­
tion, special computerized information services, or victim assistance programs. 
Often, these programs are not funded by an annual appropriation from the 
state's general fund, but rather by assessing the costs on criminal defendants 
as a user's fee or a fine. In addition, the costs of certain criminal justice func­
tions, such as pretrial detention, indigent defense, or court filing fees may 
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also be assessed against defendants. The net result is an increase in the varie­
ty and amount of costs that can be imposed at the end of the case. Since 
the majority of defendants processed through the criminal justice system are 
indigent or partially indigent, only those assessments given the highest priority 
are likely to be collected. 

Contribution Procedures 

While recoupment can be ordered only after disposition of the case, for 
a variety of practical and legal reasons, this may not be the optimal time to 
request that the defendant support the cost of his or her defense. After disposi­
tion, the defendant's ability to pay may be severely limited. If sent to prison, 
sources of income will disappear, and any existing savings may be needed 
to support the defendant's family. In addition, the convicted defendant may 
be asked to pay a variety of other costs, including court filing fees, restitu­
tion, victim compensation fees, or the costs of pretrial detention. As indicated 
in the previous section, if these fees and fines are given higher priority than 
recoupment, defense costs may never be reimbursed. 

Practically speaking, efforts to collect recoupment costs after conviction 
may also be hampered by the defendant's willingness to pay. Once convicted, 
the defendant has little incentive to pay for a service that he or she may perceive 
as having failed. From a legal point of view, recoupment also raises a host 
of constitutional issues, including due process concerns, issues of right to 
counsel, and the possibility of imprisonment for debt. 

An alternative to recoupment is to institute contribution programs, in 
which defendants who are found indigent but with some ability to pay (par­
tially indigent defendants), pay some portion of their defense costs. At pre­
sent, eleven states authorize contribution by statute. Contribution programs 
typically are invoked early in the criminal process-well before the disposi­
tion of the case-so some of the legal and practical pitfalls of recoupment 
can be avoided: there is less risk of violating constitutional safeguards if the 
defendant has agreed to a voluntary payment; defendants may be more will­
ing to contribute before disposition; and some defendants are likely to have 
more financial resources available to them. 

To date, contribution programs for the partially indigent are operating 
in only a few jurisdictions. In the course of this research, a number of con­
tribution programs were identified and studied: a pilot project in one 
Massachusetts district court; six district court programs operated by the In­
tensive Screening Units in Colorado; and the program in Seattle. In addition, 
though no contribution program was operating in North Dakota, the North 
Dakota Legal Counsel for Indigents Commission has addressed the issue of 
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partially indigent defendants in their guidelines for eligibility and recoup­
ment. Our research draws on the experience of these jurisdictions, the recom­
mendations of the American Bar Association, and the National Legal Aid 
and Defender Association standards for defense services. 

Who Should Make Contributions 

Like recoupment programs, contribution programs hold the defendant's 
present ability to pay as one of the most important selection criteria. However, 
contribution programs differ quite markedly from recoupment in the means 
they use to choose defendants for participation. 

Contribution programs are almost invariably linked with indigency screen­
ing programs, such as those described in Chapter 2. By investigating defen­
dants' financial resources and applying standardized eligibility criteria, the 
screening agency routinely separates indigent defendants into two categories: 
those who have no ability to pay and those who have some ability to pay. 
Contribution programs are specifically targeted for the latter group. 

However, meeting the criteria for partial indigency does not necessarily 
guarantee that the defendant will participate in the contribution program. 
Participation in contribution programs is voluntary: defendants are asked­
not ordered - to contribute before representation is provided.11 Thus, the 
defendant's willingness to participate also determines who will make contribu­
tion payments. 

While the U.S. Supreme Court has clearly sanctioned the use of recoup­
ment as a method to recover costs, it has yet to examine the question of con­
tributions. In fact, we are unaware of the issue being addressed by any state 
supreme court. The concept of contribution is founded, in most cases, on 
the defendant's voluntary agreement to pay some amount. But what if the 
defendant refuses to pay? Can a court order payment? Can a court impose 
sanctions for failure to pay? If a defendant makes some payment and is found 
not guilty, can he request reimbursement? To our knowledge, there are no 
appellate decisions in the country addressing any of these questions. But it 
does seem clear, in our judgment, that counsel cannot be withheld for failure 
to pay, assuming that the defendant has been found eligible for court­
appointed counsel. These and other questions will no doubt be tested in the 
future as contribution programs expand into additional jurisdictions. In the 
meantime, we can only recommend that these various legal issues be con­
sidered by any jurisdictions considering a new contribution program. 

As in recoupment programs, contribution programs may seek to recover 
costs from juveniles and other defendants involved in such proceedings as 

50 CONTAINING THE COSTS OF INDIGENT DEFENSE 



child custody or mental health hearings. Unlike recoupment, however, such 
factors as the guilt or innocence of the defendant or the type of sentence im­
posed after conviction are not relevant, since contribution payments are made 
before disposition of the case. As a result, contribution programs avoid some 
of the practical and legal constraints faced by recoupment programs, and of­
fer the potential to recover costs from many more individuals. 

How Much Should Be Contributed? 

How does the program determine how much the partially indigent defend­
ant should contribute? In a recoupment program, defense services have already 
been rendered, and the problem is simply to calculate the cost of the represen­
tation. This is done using fixed rates for certain kinds of cases or standard 
hourly charges which are then multiplied by the number of hours spent on 
the case. However, in a contribution program for partially indigent defen­
dants, payments are determined at the time of the screening interview, when 
it is not possible to predict how far into the system the case will go and how 
many hours will be spent on the case. As a result, the only apparent option 
available is to establish fixed rates for certain case types. 

In most respects, fixed rate systems for the partially indigent are iden­
tical to those used by recoupment programs. For example, Seattle uses the 
same payment schedule for its recoupment and contribution clients: $318 for 
felony cases, and $115 to $142 for misdemeanor cases. These amounts are based 
on the payments negotiated between the county and three contract public 
defenders. 

However, in some programs the fixed rates constitute a maximum pay­
ment which is rarely assessed in practice. In these programs, defendants are 
rarely expected to pay the full cost of their representation; rather, they are 
assessed only a portion of those costs. The Massachusetts Pilot Program 
established a maximum payment of $125 for each misdemeanor case; however, 
actual assessments averaged only $40 each, due to the reported reluctance 
to charge the maximum assessment allowed. 

Setting the Contribution Obligation 

Perhaps the key difference between recoupment and contribution pro­
grams lies in the procedures and mechanisms used to establish the payment 
obligation. Recoupment is essentially a judicial procedure. To meet constitu­
tional requirements, recoupment programs must provide an opportunity for 
a hearing on the recoupment issue, and once recoupment is determined to 
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be feasible, a judge must make the recoupment decision and impose the 
obligation. 

Contribution programs, however, are basically an administrative pro­
cedure based upon a voluntary commitment of the defendant that requires 
no formal hearings and no judicial order. Typically, the only proceeding in­
volved in the contribution program is the screening interview. The contribu­
tion payments are arranged through a voluntary agreement between the screen­
ing agency and the defendant. The Seattle program exemplifies these pro­
cedures: once defendants are screened by the Office of the Public Defender, 
those found partially indigent are asked to sign a promissory note through 
which they agree to pay some portion of their defense costs. 

Enforcement and Collections 

In most cases, the responsibility for collecting contributions from par­
tially indigent defendants lies with the individual or agency that conducts 
the eligibility determinations. For example, in Seattle, once the defendant has 
signed the promissory note, it is entirely OPD's responsibility to collect the 
payments. In the Massachusetts Pilot Program, the district court probation 
department collected the pretrial contributions, while in the six Colorado sites 
conducting partial indigency programs, the Intensive Screening Units take 
responsibility for collections. 

In all these jurisdictions, the procedures used for collections are infor­
mal. Defendants are urged to pay pretrial contributions as early as possible, 
and may be reminded of their agreement periodically. For example, the 
Massachusetts Pilot Program simply provided defendants with a notification 
form indicating the amount of the payment, the date by which the payment 
is due and the payment procedure. The Colorado Intensive Screening Units 
remind defendants of their obligation through telephone calls and letters, and 
judges may be asked to remind partially indigent defendants of their ongo­
ing responsibility whenever further court appearances occur. In Seattle, defend­
ants are reminded of their payment obligation through a series of follow up 
letters. As yet, however, more active collection efforts have not been instituted 
in these jurisdictions, due in part to economic reasons: a more active collec­
tion program could mean that administrative costs would exceed collections. 

Enforcement procedures in contribution programs are similarly constrain­
ed. In recoupment, there are clear civil or criminal remedies for nonpayment. 
However, in contribution programs, some question the "enforceability" of the 
agreements since contribution payments are voluntary and are not ordered 
by the court. Because contribution payments are voluntary, occur before 
disposition, and are not imposed through judicial action (such as a court order 
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or a condition of probation), there is little apparent risk of defendants rais­
ing constitutional questions of due process, imprisonment for debt, or abroga­
tior.l of the right to counsel. Still, the issue has yet to be litigated and special 
caution should be applied in enforcing contribution payments. 

Managing Contribution Payments 

Like recoupment payments, pretrial contributions can be an important 
source of revenue which must be administered with care. However, because 
payments are generally smaller and the programs involve administrative rather 
than judicial proceedings, the task of managing contribution payments is 
somewhat less complex. 

Most partial indigency programs strongly prefer that contributions be 
made in one or two payments scheduled shortly after or at the time when 
counsel is actually appointed. For example, the National Legal Aid and 
Defender Association standards for indigent defense services emphasize that 
"the contribution should be made in a single lump sum payment immediate­
ly upon, or shortly after, the eligibility determination."12 Nevertheless, a variety 
of procedures, including payment schedules, are employed in the contribu­
tion programs studied. 

In Seattle, felony defendants are asked to pay approximately $50 per 
month until the total amount (usually $319) is paid. In misdemeanor cases, 
where assessments range from $115 to $142, the defendant is urged to either 
pay the total amount upon appointment of counselor to pay the assessment 
in two equal monthly payments. In Colorado, the Intensive Screening Units 
begin to collect payments from partially indigent defendants immediately after 
the appointment of counsel. In most cases, there is an effort to collect a sizable 
portion of the assessment at the earliest point possible. 

Collection from partially indigent clients has also been addressed in the 
guidelines promulgated in North Dakota, which state that: 

Collection of defendant's contribution should be made by prepay­
ment to avoid administrative burdens on court personnel. Percen­
tage payment requirements should be discouraged to avoid finan­
cial uncertainty and administrative problems. Lump sum payments 
should be based on present ability to pay. 

Pretrial contributions, like recoupment payments, are almost always 
deposited in the general fund of the state or county which is responsible for 
funding the indigent defense system. In Colorado, for example, all funds 
delivered to the court clerks are eventually turned over to the state for deposit 
in the general fund. The North Dakota guidelines on partial indigency 
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programs similarly recommend that all payments should be made directly to 
the state or county which pays for appointed counsel. In Seattle, contribu­
tion payments are retained by the Office of the Public Defender as an offset 
against appropriated funds. 

Since pretrial contributions are basically an administrative concern, pro­
cedures for reconsideration of the assessment are typically quite informal. 
Most frequently, the defendant will inform the program that payments are 
no longer feasible, or the program itself will determine that payments are caus­
ing hardship through its follow-up contacts with the defendant. At this point, 
the program is free to revise or cancel the assessment, with no further action 
required. 

Conclusion 

Recoupment and contribution programs both attempt to reduce the 
overall cost of court-appointed counsel by recovering all or a portion of the 
defense costs from defendants. However, in other respects, there are clear dif­
ferences between the programs. Recoupment involves a judicial proceeding 
in which the court is responsible for determining whether an order will be 
issued and the amount of the order. Recoupment may also involve a series 
of legal sanctions issuing from failure to pay the required order. However, 
in the case of contributions, the decision regarding who has the ability to 
make some form of payment and how much the payment will be is usually 
decided by an individual or agency responsible for initial eligibility screen­
ing. Also, under contribution, the participation of the defendant is volun­
tary. If he or she chooses not to participate or refuses to make the payment 
once agreed upon, there are no legal sanctions that can be imposed to force 
payment. 

From both a legal and practical standpoint, cost recovery programs. that 
require contributions from partial indigents prior to disposition appear to 
be preferable to those ordering recoupment after disposition. This same con­
clusion has been reached by a number of national legal organizations, most 
notably the American Bar Association (ABA), the National Legal Aid and 
Defender Association (NLADA), and the National Advisory Commission on 
Criminal Justice Standards and Goals (NAC). 

The NAC has eschewed any standard on recoupment, recommending in­
stead that "an individual provided public representation should be required 
to pay any portion of the cost of representation that he is able to pay at the 
time."13 Similarly, the NLADA National Study Commission on Defense Serv­
ices concluded that: 
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The balance appears to this Commission to weigh heavily against 
recoupment in light not only of the chilling effect upon the right 
to counsel and the deterrent to rehabilitation, but the simple 
economic factors of the cost of administering recoupmentJ4 

The Commission went on to recommend: 

If the accused is determined to be eligible for defense services in 
accordance with approved financial eligibility criteria and pro­
cedures, and if, at the time that the determination is made, he is 
able to provide a limited cash contribution to the cost of his defense 
without imposing a substantial financial hardship upon himself 
or his dependents, such contribution should be required as a con­
dition of continued representation at public expense.15 

The ABA takes an even stronger position which opposes any form of recoup­
ment program, but suggests the possibility of contributions. They point out 
that: 

Contribution orders do not impose on defendants long-term finan­
cial debts and normally are not entered unless there is a realistic 
prospect that the defendants can make reasonably prompt 
payments. Accordingly, contribution orders, in contrast to orders 
for reimbursement, are less likely to chill the exercise by defend­
ants of their right to counse1.16 

Properly administered, recoupment programs may offer a means of 
recovering some indigent defense costs. However, it is clear that contribution 
programs are not currently subject to the same legal and constitutional ques­
tions, and they may be more practical for reasons of efficacy and efficiency. 
In addition, contribution programs may result in higher revenues than recoup­
ment, since contributions do not compete with other court costs and fines. 
Clearly, the weight of the evidence suggests that pretrial contributions should 
be considered in lieu of recoupment programs. 

We are aware, however, that some jurisdictions will continue to use 
recoupment for a variety of reasons. Where this does occur, jurisdictions 
should concentrate on issuing recoupment orders in all appropriate cases and 
developing methods of enforcement that are cost pfilt and which minimize 
the legal issues presented by these programs. if this is done, revenues may 
be collected from recoupment, which can help to defray the ever-increasing 
costs of indigent defense services. However, we are aware of only a handful 
of jurisdictions that have collected substantial sums through recoupment 
programs. 
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Chapter 4 

Cost IEfficiencv 

A fundamental question that arises in any thoughtful review of indigen­
cy screening and cost recovery programs, is whether or not such programs 
are cost efficient. In other words, do the benefits of screening for eligibility 
and assessing the cost of representation to defendants outweigh the costs of 
administering these programs? Based upon extremely limited data, this chapter 
attempts to answer this question. If the answer is yes, then it is clear that 
these programs achieve their goal of helping to control the overall costs of 
indigent defense. If no, then they fail to accomplish one of their primary aims 
and their use should be re-evaluated. 

The question of cost efficiency is the most frequently expressed concern 
regarding eligibility screening and cost recovery. Many observers have felt that 
such programs could not be cost efficient and have objected to their implemen­
tation on that basis. Thus, it has been the standard practice in some jurisdic­
tions to simply provide court-appointed counsel to any defendants who re­
quest it without review of their financial condition, and to disregard statutory 
provisions for cost recovery on the basis that few defendants would have ade­
quate resources to help defray the costs of their defense. However, empirical 
data supporting or disproving these contentions are limited, if available at 
all. The following sections present what statistical and experiential informa­
tion has been compiled in the sites under study in order to provide insight 
into the question of cost efficiency. 
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Cost Efficiency of Eligibility Screening Programs 

• Colorado 

Defendants in Colorado may be declared fully indigent and eligible for 
public defender services, non-indigent and ineligible, or partially indigent and 
subject to assessment of some or all of the costs of representation. Of the 
9,000 defendants screened by the Indigency Screening Unit (ISU) in FY 1983, 
approximately 5,300 were found eligible, 1,700 were deemed ineligible, 1,000 
were declared partially indigent, and 1,000 withdrew their requests for ap­
pointment after the screening interview. Thus, in 1983 representation was pro­
vided for 2,700 fewer defendants than would have been the case had counsel 
simply been appointed for all who requested it. Further, representation was 
provided under the partially indigent plan to an additional 1,000 defendants, 
a portion of whom made payment back to the state. 

Using a cost per case of $200 for representation by the public defender, 
estimated by the state public defender's office for FY 1983, the ISU screen­
ing program states that it yielded a gross savings of approximately $540,000. 
(This savings, of course, would be further increased by the level of contribu­
tions received from the 1,000 partial indigents.) To determine the net savings, 
one must consider the total costs of the ISUs. The FY 1983 budget was 
$224,000 for nine full-time investigators and five part-time clerks in the seven 
largest judicial districts. 

However, each of the ISU staff perform two functions, screening and 
administering the partially indigent program. There is no data on how 
screeners' time is divided between these functions. But, even assuming that 
all of the time of the screeners were spent determining eligibility, there would 
be a resulting net savings to the system of approximately $316,000. In addi­
tion to these cost savings, there is some evidence that in-depth eligibility in­
vestigation causes some defendants to withdraw their application, resulting 
in fewer defendants determined to be indigent. Unfortunately, however, no 
data are available on the number of defendants who were found ineligible 
or who withdrew their application in th~! period prior to the establishment 
of the ISUs and thus a comparison of the system before and after the institu­
tion of the ISU program is not possible . 

• Massachusetts 

The marginal indigency pilot project conducted in Massachusetts in 1981 
included an eligibility determination component. A total of 189 cases were 
reviewed for eligibility by both the probation department and pilot project 
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staff. The latter applied a uniform standard of evaluation, while the former 
used only ad hoc procedures. In 89 cases, or 47 percent of the sample group, 
different recommendations concerning eligibility for appointed counsel were 
made by the two organizations. It was found that in those cases where the 
interviewer probed for more detailed information, the pilot project tended 
to produce more stringent recommendations than did the probation 
department. 

The evaluators of the pilot project concluded that this difference was 
due to the application of a set of reasonable and uniform guidelines in a 
systematic manner, enabling the pilot project interviewer to probe the finan­
cial circumstances of each defendant more deeply and accurately, and with 
greater consistency among defendants. Thus, they suggest that intense prob­
ing of the financial condition of an applicant and a mechanism for evaluating 
the information which is obtained, will produce fewer findings of indigency 
among defendants who request court-appointed counsel. 1 This analysis is 
logical but needs to be examined in terms of the percentage of defendants 
who were screened and in the context of the pilot program. 

While no cost figures were available for the Massachusetts pilot project 
because of the small number of defendants involved and the project's short 
duration, the experience in Massachusetts suggests that eligibility screening 
may be cost effective, especially if conducted by a centralized organization 
applying uniform eligibility guidelines in a consistent fashion to all poten­
tially indigent defendants. 

Cost Efficiency of Cost Recovery Programs 

While most states have statutory authority to recover the costs of defense 
services from defendants following disposition, very few have made any 
systematic effort to enforce the statutes. Traditionally, practitioners and 
policymakers have been skeptical about their ability to collect sufficient 
revenues to offset the costs of collection, much less contribute significantly 
to the revenues available for public defense. But is such skepticism justified? 
Evaluations of cost recovery programs have been rare, and when such efforts 
have been examined, they generally provide inconclusive results, usually 
because of the lack of reliable data. 

In our view, when evaluating the costs and benefits of any program, it 
is important to measure performance against program goals. In the case of 
most cost recovery programs there are two major goals: 

1. Financial-to limit the overall costs of indigent defense services 
borne by local and state governments; and 
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2. Public Policy-to foster a sense of responsibility in defendants 
by requiring them to contribute to the costs of their representa­
tion and in some jurisdictions to serve as a punitive function. 

'11'1 

The second of these goals is clearly not quantifiable for the purpose of per­
formance measurement. However, as long as the fulfillment of this non­
monetary public policy goal is considered important, a cost recovery program 
may be: deemed successful even when its revenues just offset the operating 
costs or when it runs at a slight deficit. 

Second, most attempts to evaluate cost-efficiency have compared the 
revenues from cost recovery programs with the total costs of the indigent 
defense system. This typically has led to dismal conclusions about the prac­
tical success of existing cost recovery programs. This method of assessing cost 
efficiency is misleading and incorrect. However efficient the cost recovery pro­
gram, it is not applied to every defendant represented by the indigent defense 
system: only those with some ability to pay are asked to participate. Thus, 
comparing the costs of a recoupment program with the costs of the entire 
defense service is obviously improper. Instead, the revenues from cost recovery 
programs should be compared against the costs of administering the cost 
recovery program itself. If there is a net gain-that is, if the program brings 
in m.ore funds than it costs to administer-it will result in a savings in the 
total cost of the indigent defense service. 

Some recent data, that compare the amounts recovered with the costs 
of administration, provide some evidence of success. Furthermore, systems 
that have operated over a multi-year period have demonstrated modest gains 
in cost effectiveness. For example, in 1971, the New Jersey State Public 
Defender recoupment program collected approximately $80,000 in reim­
bursements, but cost $100,000 to administer. The same agency collected 
$155,000 in 1979, $206,000 in 1980, and $240,739 in 1981, while it cost only 
$165,000 to administer the plan in each of those years. 

This evidence of cost efficiency is the result of positive and systematic 
efforts to improve collections. For the most part, the historical evidence in 
many jurisdictions suggests that revenues have been low due to the failure 
of the courts to impose recoupment orders systematically and to collect on 
the orders when they were made. With the introduction of more pre-trial con­
tribution programs actively collecting funds from defendants, the prospects 
for cost recovery of significant revenues should improve in the future. 

60 CONTAINING THE COSTS OF INDIGENT DEFENSE 



Recoupment Programs 

o Los Angeles, California 

A pilot recoupment program initiated in the Los Angeles County Rio 
Hondo Municipal Court in 1981 by the county Department of Collections 
(DOC) demonstrated that recoupment could generate revenue. Before the pilot 
program was introduced, this court had collected no reimbursement fees over 
a ten-month period ending in 1980 and had referred to DOC a total of only 
four orders in the total amount of $800. Ten months after a DOC screener 
was placed in the court, 936 orders had been referred to Collections, for a 
total of more than $125,000. During this period, expenditures in this court 
for indigent defense amounted to roughly $200,000. While no data are 
available on the total amount of the $125,000 that was collected, the increase 
in total orders was considered extremely important. By 1982, 72 percent of 
the 1,541 defendants referred to the Rio Hondo program were found able to 
pay recoupment orders totaling $169,018. The success of the Rio Hondo pilot 
in generating recoupment orders led to the implementation of two similar 
cost recovery programs. One of these programs, in the South Bay Municipal 
Court, resulted in recoupment orders totaling $46,480 entered on 76 percent 
of all defendants referred by the judges to the screening unit. While a substan­
tial number of recoupment orders were entered, data regarding the total 
amount recovered in these two courts is unavailable. However, the Rio Hon­
do and South Bay courts accounted for a disproportionately large percen­
tage of the total collections in the county: though the two courts handled 
only 4 percent of the criminal filings, they collected 28 percent of all the FY 
1982 recoupment revenues ($150,000 out of $534,000).2 

Due to these apparent successes, in November 1982 the Board of Coun­
ty Supervisors authorized expansion of the cost recovery program to all of 
the county's 24 municipal court districts. The county-wide cost recovery pro­
gram was expected to generate an estimated $3 million per year from the 
municipal courts, ten times the 'amount the Probation Department had 
previously been able to collect. 

In April 1984 the Los Angeles County Grand Jury published an evalua­
tion of DOC's cost recovery program.3 Under the Grand Jury's direction, an 
accounting firm hired by the county conducted a management audit of all 
services and staffing provided by the Department of Collections and other 
county agencies. 

The auditors reported that between July 1983 and February 1984, only 
$272,787 or 33.8 percent of the $807,259 total recoupment ordered was col­
lected by DOC. In addition, the report stated that the cost of the program 
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exceeded revenues by $142,573. In only three of the 22 judicial districts audited 
did program collections exceed program costs. 

Though the auditors acknowledged that the newness of the program may 
have created measurement problems, they nevertheless concluded that only 
by increasing the number of referrals and decreasing corresponding program 
costs could the program become cost effective. Specifically, they suggested 
three ways in which the program could become more cost effective: 

• expand to the remaining municipal courts in Los Angeles, thus 
covering all municipal courts; 

• increase the number of referral orders from municipal court judges; 
and, 

• reduce the total number of DOC screeners employed while mak­
ing more efficient use of the remaining staff. 

Recent information obtained from the Los Angeles County program in 
April, 1986 is instructive. While some progress occurred in resolving several 
of these problems within the last two years, a decision was made to add an 
element of contribution. Beginning July 1, 1986, screeners will be placed in 
all municipal courts with three specific functions. First, they will be respon­
sible for the initial indigency screening process. Second, in accordance with 
procedures that have been developed by the County, they will identify those 
defendants at the screening interview who have the ability to contribute to 
the cost of their defense and they will be asked to make a contribution. Finally, 
they will continue to screen defendants who are referred by the court follow­
ing disposition for their ability to pay a recoupment order. 

The second change contemplated in the program will be to contract out 
to private collection agencies all costs (including recoupment) assessed by a 
judge following final disposition. These referrals will not, however, include 
costs established by way of contribution at the beginning of the case. County 
officials are convinced that these new procedures will substantially add to 
the cost efficiency of the overall program. 

While the grand jury report provides helpful data related to cost recovery 
program outcomes, aspects of program or operation may influence a pro­
gram's ability to be cost effective. First, the cost efficiency of a recoupment 
program depends in large measure on the willingness of individual judges 
to make referrals to the financial screeners. Yet as shown in Los Ang(:les Coun­
ty, the rate of referrals by judges (15.5 percent) may not provide f.L sufficient 
volume of orders for a program to operate at maximum efficiency. Second, 
screener efficiency is, in part, determined by court demands, which may work 
against screener cost effectiveness. For example, some courts demand that 
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a full-time screener be available whenever the judge is prepared to make a 
referral. Yet to maintain cost efficiency in the lower volume courts, the screener 
need only attend during the hours of full disposition of criminal cases. The 
need to gain entry and establish credibility with the courts may lead programs 
to oblige judges' requests even though it is not efficient. 

Finally, the lag time between orders and collections may result in an 
underestimate of recoupment revenues when assessing program outcomes. Suf­
ficient time must elapse after the issuance of the recoupment order to allow 
for payment. 

• Wisconsin 

By statute in Wisconsin, parents or guardians of children who are found 
delinquent may have recoupment orders entered against them. In 1983, the 
Wisconsin state legislature asked the Judicial Council (the research arm of 
the State Supreme Court) to review the implementation of the program to 
determine whether statutory changes were needed to increase the efficiency 
of the recoupment process. 

In January 1984, the Wisconsin Judicial Council concluded that they 
were opposed in principle to such recoupment practices, feeling that "enforc­
ing recovery places substantial burdens, both monetary and non-monetary, 
on the court system, county government, juvenile service agencies, and the 
families involved."s 

In spite of these reservations, the report projected surplus revenue of near­
ly $75,000 from the program. The revenue projections are based on data ob­
tained from a survey of court officials indicating that about one-third of the 
cases in which a juvenile is represented by the state public defender- 4,233 
cases-will result in an order for reimbursement. Multiplying this figure by 
an average fee of $85 per case (assuming that some percentage of these 
juveniles will make no payment and others will make only partial payment) 
yields potential annual gross revenues of about $360,000. 

The cost projeciions included in the report are notably comprehensive, 
including calculations of: 

e the amount and expense of caseworker time necessary for mak­
ing indigency determinations; 

• the costs of computing and approving bills for attorney's time; 

• the costs of court review of the eligibility recommendations and 
hearings, based on an average cost of $155 per hour for juvenile 
court operations, including judge, clerk, reporter and overhead; 
and 
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$ the loss to the uniform fee system (which supports social services 
for juveniles) resulting from recoupment payments. 

Comparing these costs and potential revenues, the Judicial Council con­
cluded that the program could operate with a substantial profit of $74,500, 
while pointing out that these projections were based on fragmentary data and 
that there were additional non-monetary costs of the program. Nevertheless, 
the Judicial Council's calculation of the costs of collecting recoupment is one 
of the most comprehensive attempts to date and one that clearly shows the 
potential for cost savings in a recoupment program. Of course, as in all recoup­
ment programs, the success of the program is dependent upon two factors: 
judges ordering a sufficient number of juvenile defendant's families to reim­
burse the courts; and families providing payment in a very high percentage 
of those cases. 

• Seattle, Washington 

Revenues from recoupment orders in Seattle were obtained for the 
Superior and Municipal/District Court through the Office of the Public 
Defender for the one-year period March 1983 through February 1984. Average 
monthly payments in the Superior Court were approximately $16,000 and rang­
ed from $13,326 to $20,649. Total payments for the one year period amounted 
to $192,027. Average monthly payments in the Municipal/District Courts 
averaged $2,467 with a range between $1,~43 and $4,008. The total amount 
collected for the year was $29,602. 

As these data indicate, the vast majority of the collections came from 
the superior court. Unfortunately, the superior court was not able to provide 
data on the total number of recoupment orders for this period so that we 
could calculate the percentage of orders that were actually collected. The 
Department of Corrections was also unable to provide the costs of collec­
tions since they do not collect those data. However, most of this money was 
paid voluntarily or as a result of the mailing of form letters. The introduc­
tion of more active collection procedures would no doubt result in substan­
tially greater revenues, though it would also increase collection costs. 

Partial Indigency Cost Recovery Programs 

49 Seattle, Washington 

In Seattle, revenues are also collected from defendants who are found 
to be partially indigent and who are required to sign promissory notes at the 
time of their eligibility determination. The Office of the Public Defender 
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provided data for the period between March 1983 and February 1984. Dur­
ing this one year period, defendants signed promisory notes totaling $82,659. 
Total monthly notes ranged from $5,385 to $9,107. For this same period of 
time, defendants paid a total of $40,928 on their promisory notes. Total mon­
thly payments ranged from $2,363 to $4,070. Thus, for this recent twelve month 
period 49.5 percent of the promissory notes taken were paid. Program ad­
ministrators report that this percentage has remained constant over the past 
few years. No specific data were available on the costs of collecting these funds. 
OPD estimated that the costs would consist of a small fraction of the time 
of two of their clerical personnel and an even smaller portion of the time 
of a supervisor and the OPD administrator. 

Given the limitation in available data regarding administrative costs, it 
is not possible to measure the cost efficiency of the program. However, based 
upon the revenues of $262,557 from both recoupment and promissory notes - a 
relatively high figure compared to other jurisdictions - there is reason to believe 
that Seattle has realized some net savings from this program. The office has 
begun to improve its collection procedures by developing a more detailed plan 
for the collection of promissory notes and recoupment orders, action which 
should improve overall program efficiency . 

.. Colorado 

Revenues collected by the ISUs in their contribution program in Col­
orado for fiscal 1983 were $187,000. The best estimate of the cost of ad­
ministering the program for that period is $98,000, resulting in an approx­
imate net savings of $89,000. It will be important to examine more recent 
data, when it becomes available, to see whether or not these savings have been 
sustained over a period of several years. 6 

49 Massachusetts 

The Massachusetts pilot program reported recovery from 32 defendants 
who had been found partially indigent. These defendants were assessed a total 
of $1,260 and an aggregate amount of $770 was collected. Although it is not 
possible to evaluate the cost efficiency of the pilot project because of the small 
number of defendants involved and its short duration, this collection rate of 
61 percent in the limited experiment suggest that a more comprehensive cost 
recovery program is warranted in an effort to determine whether an expand­
ed program could attain the same results. 
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Conclusions 

Eligibility screening and cost recovery programs have been implemented 
around the country primarily as a means of holding down the spiraling costs 
of indigent defense services. The question of the cost efficiency of these pro­
grams is fundamental to determining whether they achieve this goal. The ex­
amples provided above illustrate the dearth of data available to evaluate the 
cost efficiency of eligibility screening and cost recovery programs. Nonetheless, 
some tentative conclusions can be reached based on the limited data available. 

Eligibility screening programs appear to discourage applicants who are 
not eligible for court-appointed counsel from pursuing their requests any fur­
ther. Also, experience suggests that eligibility screeners operating with a set 
of uniform guidelines applied in a systematic fashion will produce fewer fin­
dings of indigency than screeners making ad hoc eligibility decisions. However, 
while eligibility screening may result in the representation of fewer defendants, 
the use of uniform guidelines ensures that public defense services will be 
available to the truly indigent. Where clear guidelines are provided for mak­
ing the eligibility determination (such as presumptive tests for defendants on 
public assistance), the cost of conducting screening should be minimal. Thus, 
we tentatively conclude that eligibility screening programs can achieve their 
goal of holding down costs, and should be considered in an expanded number 
of indigent defense programs nationwide. 

Even less data is available regarding the cost efficiency of cost recovery 
programs. Further testing and evaluation need to be conducted in order to 
develop the necessary data. Jurisdictions operating cost recovery programs 
will have to closely monitor collections from all sources in order to calculate 
program revenues. In addition, programs will have to establish more com­
prehensive accounting standards for the costs of collection in order to make 
reliable calculations of their operational cost efficiency. The types of costs 
that should be taken into consideration include: 

• costs of the organization(s) responsible for screening indigents; 

• costs of the organization(s) responsible for monitoring and col­
lecting payments; 

• expenses of the court in reviewing recommendations, making reim­
bursement orders, holding hearings on request to review orders, 
and enforcing orders. 

For the purpose of evaluating cost-efficiency, the revenues collected should 
be compared only to those administrative costs directly attributable to 
operating the cost recovery and screening program. Comparing revenues 
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collected from defendants with the total costs of an indigent defense pro­
gram is an inappropriate approach to measuring cost-efficiency. 

Evidence presented above suggests that carefully administered cost 
recovery programs which require systematic reimbursement orders and use 
routine collection procedures may create sufficient revenues to offset their 
own operating expenses and may even generate net revenues for indigent 
defense services. The key to cost efficiency in both recoupment and contribu­
tion programs is to generate a large volume of reimbursement orders and to 
actively pursue the collection of the ordered amounts, at least in those jurisdic­
tions where recoupment orders retain a high priority on the list of court costs 
that may be assessed. While both types of cost recovery have shown some 
promise in terms of cost efficiency, there is evidence, though sketchy, that 
it is most cost efficient to collect the total amount assessed at the earliest 
possible point in the proceedings. Thus, a policy of requiring partially in­
digent defendants to contribute to the costs of their representation would ap­
pear to provide maximum revenue at a minimum expense and should con­
tinue to be pursued, at least on an experimental basis once all other signifi­
cant policy issues have been resolved. 
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Chapter 5 

Recommendations 

Throughout this report actual procedures for implementing and ad­
ministering eligibility screening and cost recovery programs have been 
presented. In order to provide guidance to practitioners and policymakers, 
recommendatiotls for preferred procedures have been made where possible 
and appropriate. This final chapter summarizes the most significant of those 
recommendations. 

Eligibility Screening 

Recommendation One: All potentially indigent criminal defendants ap­
plying for appointed counsel should be screened for eligibility in order to 
ensure that only the truly indigent are provided representation at public ex­
pense, and to identify those partially indigent defendants who are unable to 
afford a private attorney but who have some ability to contribute to the costs 
of their defense. Courts should not assume that all defendants requesting 
counsel are indigent. 

Recommendation Two: Eligibility guidelines and screening procedures 
should be in writing and available to all relevant parties (screeners, judges, 
and defendants) in order to ensure that they are applied in a consistent and 
equitable fashion. The presumptive test regarding public assistance should 
be applied in each case since it appears that a large number of criminal defend­
ants fall into this category. Secondly, after applying the presumptive test, the 
comparative test of income/assets and expenses/liabilities appears to be more 
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equitable because it takes greater cognizance of the individual defendant's 
unique financial circumstances. Further, eligibility screeners should take into 
consideration in making indigency determinations the prevailing rates in their 
jurisdiction for retaining private counsel in different types of cases. 

Recommendation Three: Eligibility screening should be conducted in a 
centralized location by a single responsible organization - whether it be the 
public defender, an indepf!ndent agency, court personnel or other 
organization - in order to ensure efficiency and uniformity in making the 
determinations. 

Cost Recovery 

As more and more jurisdictions have turned to cost recovery programs 
to help restrict the increasing costs of indigent defense services, attention has 
been focused on the constitutionality, practicality and cost-efficiency of the 
two primary methods: contribution from partial indigents prior to disposi­
tion, and recoupment after disposition. 

Recommendation Four: Any jurisdiction implementing or modifying a 
cost recovery program - whether by contribution or recoupment - should 
carefully document the costs of administering the program, the total number 
and amount of recoupment orders, and the revenues collected. Only in this 
way can the practicality and cost efficiency of individual cost recovery pro­
grams be properly evaluated and necessary adjustments made in their pro­
cedures and/or administration to guarantee that they are both fair and meet 
legal requirements. 

Contribution from Partial Indigents 

Recommendation Five: Comparing the two approaches to cost recovery, 
a carefully administered program to collect contributions from the partially 
indigent prior to disposition shows the greatest promise for recovering substan­
tial amounts of money with minimal associated costs. This approach not only 
avoids the serious constitutional questions that may arise in attempting to 
enforce recoupment, but also appears to provide an opportunity to collect 
from a broader range of defendants. From a practical standpoint, defendants 
appear to be more willing to voluntarily contribute to their costs of represen­
tation before disposition than being requested to pay after entering a plea 
or having been found guilty. 

Recommendation Six: To determine the appropriate amount of contribu­
tion to be made pre-trial. it is necessary to establish standard!> based on the 
average costs of attorney representation in different types of cases at different 
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court levels. A system of uniform flat rates appears to present the best solu­
tion to this problem. Jurisdictions imposing contribution requirements should 
be careful to set their rates at a reasonable, affordable level to further enhance 
their ability to collect from a greater number of partially indigent defendants. 

Recommendation Seven: The simpler the payment plan, the better the 
chances are that the required contributions will be made in full. Thus, 
payments should be made in a lump sum or in a minimum number of in­
stallments, with final paymtnt to be made at the earliest possible point in 
the proceedings. 

Recommendation Eight: The responsibility for the collection of con­
tributed payments should remain with the screening agency, provided it is 
not part of the criminal court trial system, which should not be subject to 
the additional time burden. Otherwise, the responsibility should be turned 
over to an independent county, state or private collection agency. Public 
defenders or assigned counsel should not be responsible for collection because 
of the serious conflict that could arise between their role as advocate for the 
defendant on the one hand, ,,-nd their role as a collection agent on the other. 

Recoupment 

While the authors do not recommend that recoupment plans be employed 
as the primary method of cost recovery, some jurisdictions will continue to 
use this method. Where recoupment is ordered, the following safeguards 
should be applied. 

Recommendation Nine: Recoupment should be ordered only in cases in­
volving a guilty plea or conviction. Those who have been acquitted of charges 
brought by the prosecution should not be required to pay back the costs of 
their defense. From a practical standpoint, recoupment should not be ordered 
against defendants who receive a prison sentence, even though this may be 
perceived by some as unfair, because of the unlikelihood that they will be 
able to make payment. Only those defendants who have the present ability 
to pay at the time of disposition should be assessed the costs of their defense. 
This is also the case with juveniles. Juveniles' families should be charged with 
recoupment, but only when such an order would not create a legal conflict 
between the interests of the parent (or guardian) and the juvenile, and when 
it would not exacerbate tensions within the family. 

Recommendation Ten: It is most important that all defendants subject 
to recoupment be accorded appropriate minimum constitutional due process 
safeguards, including: 
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• an assessment hearing, with adequate written notice; 

• written notice of the financial standards that will be used to deter­
mine the ability to pay; 

• documented records indicating the costs of representation to be 
assessed; 

• the opportunity to appear in person and present witnesses and 
evidence,' and 

• written findings of the court. 

u ..... 

Waivers of the right to a full recoupment hearing should be in writing, and 
courts should endeavor to ensure that defendants understand the implica­
tion of such waivers. 

Recommendation Eleven: The recoupment process should be separated 
from the sentencing process, and all legal sanctions for nonpayment should 
be pursued in civil court. Like any other action for debt, all exemptions which 
apply to other civil debtors should apply to indigent defendants ordered to 
pay recoupment. Separating recoupment from sentencing also avoids the con­
stitutional pitfalls inherent in attaching recoupment to the conditions of pro­
bation. Bringing suit in civil court relaxes the burden of the criminal courts 
and utilizes a forum more appropriate for the collection of revenues. Pursuit 
of a civil legal remedy should be undertaken only in a small number of cases, 
when the defendant clearly has the ability to pay and simply refuses to do so. 

Recommendation 1Wellve: Only those costs directly attributable to the 
defense of a particular defendant should be charged to that individual. These 
include not only the direct lawyer cost, but also allowable expenses, as well 
as a reasonable portion of t.he overhead or administrative cost of the indigent 
defense program. In no case should the recoupment order exceed the actual 
costs of the case. 

Recommendation Thirteen: Collection on recoupment orders, like con­
tributions, should be conducted by a separate state, county, or private collec­
tion agency. Public defenders should not be put in the role of collection agents 
because of the inherent and unavoidable conflict with their role as advocates. 
Probation departments are inappropriate for this role since they lack suffi­
cient resources to carry out the collection responsibility and since it would 
conflict with their duty to monitor and aid in the rehabilitation of 
probationers. 

Recommendation Fourteen: Where a change in circumstances occurs, or 
when the recoupment payment begins to work a hardship on the defendant 
and his or her family, he or she should be able to petition the court at any 
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time for a redetermination and to request a modification or remission of the 
full balance of the order. The state, on the other hand, should have t~e right 
to request a redetermination when it has clear evidence that the defendant's 
financial condition has improved. Further, if the defendant has no ability to 
make payment at the time of disposition, the state should have the right to 
review the situation sometime within a reasonable period after disposition. 
However, a specific period of review should be set to ensure that the govern­
ment does not have an unlimited right to attach future earnings and property 
acquired by a defendant. 

Recommendation Fifteen: Collection of recoupment orders should only 
be attempted in a legal environment which places a relatively high priority 
on those assessments. The proliferation of court costs that may be charged 
to defendants upon disposition of their cases has made it increasingly dif­
ficult to ensure that defendants, many of whom are indigent, can afford to 
comply with such orders. This has led a number of courts to establish a hierar­
chy of court costs, indicating the priority order of payment for each of these 
costs. If recoupment orders are not sufficiently high on this list of priorities, 
it may be difficult or impossible to collect any substantial amount of reim­
bursement for the costs of defense services. 
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GUIDELINES TO FINANCIAL STANDARDS FOR REPRESENTATION BY 

THE LAW OFFICES OF THE LOS ANGELES COUNTY PUBLIC DEFENDER 

The following Guidelines to Financial Standards for Repre­
sentation by the Public Defenders Office were developed in conjunc­
tion with the Los Angeles County Bar Association's Special Comm~ttee 
on the Public Defender Management Audit and were approved by the 
Board of Supervisors. Los Angeles County Public Defender employees 
are to use these guidelines in qualifying clients for Public Defender 
representation. 

t. FINANCIAL STANDARDS FOR DEFENDER SERVICES 

C.ounsel should be provided to any person who is finan­
cially unable to obtain adequate representation without 
substantial hardship to himself or his family. In ap­
plying this standard, the following criteria and 
qualifications shall be governing: 

A. The standard in question is a flexible one, and con­
templates such factors as amount of income, bank 
account, ownership of a horne, car or other property, 
tangible or intangible, the nwnber of dependents and the 
cost of subsistence for defendant and his dependents. 

B. Counsel should not be denied to any person merely be­
cause his friends or relatives have resources adequate 
to retain counselor because he has posted or is capable 
of posting bond. 

C. A"basic test to be applied is that of whether or not an 
experienced competent private attorney would be inter­
ested in representing the defendant in his present 
economic circumstances.* 

D. Since few attorneys will accept a criminal case on a 
credit basis, and will require a substantial cash 
advance, the fact that an accused on bail has been able 
to continue employment following his arrest is not to be 
considered determinative of his ability to employ 
private counsel. 

E. The administration of the method or procedure whereby it 
is determined whether or not a defendant is entitled to 
have counsel provided may not deter either the said 
defendant or other defendants who may reasonably be ex­
pected to have knowledge thereof from exercising any 
constitutional rights. Specifically, such rights shall 
not be Qeterred by any means including, but not limited 
to, the following: 

*This test has been approved by the California Supreme 
Court in In re smil~, 66 C.2d 606, 620 (1967), citing 
Note, RepresentatLon of Indigents in California, 13 
Stan. L. Rev. 522, 540. The Court acknowledged that the 
test lacked precision but doubted that a more precise 
test could or "should" be formulated. 

Appendix B 81 



1. By such stringency of application of financial 
eligibility standards as may cause a defendant to 
waive representation by couesel rather than incur 
the expenses of private counsel. 

2. By unnecessarily conditioning the exercise ,of the 
right to counsel by a defendant on the wa1ver of 
some other constitutionally-based right. 

F. The defendant's mom assessmen t of his financial ability 
or inability to obtain adequate representation without 
substantial hardship to himself or his family shall be 
giv~n appropriate consideration. 

COHl1E~JTARY 

From time to time, the question has been raised as to whether the 
right to counsel at public expense is something which should belong 
to truly indigent, or whether this right exists also for those who 
might be able to raise the money necessary for counsel but who, in so 
doing, would thereby devastate the economic well-beinq of themselves 
and their families. For example, an accused might have a low-paying 
job which he had held for a long time and which had resulted in a 
substantial accumulation in a pension fund. By leaving his job, he 
might be able to obtain the money in the pension fund but, at the 
same time, he and his family might be forced to become welfare 
recipients and his family might well lose the protection of any 
survivor's benefits provided by the pension plan. The better rule, 
given the objectives of the criminal justice system, is that counsel 
should be provided to any person who is financially unable to obtain 
adequate representation without substantial hardship to himself or 
his family. (See "providing Defense Services," Approved Draft, ADA 
Project on l1inimum Standards for Criminal Justice, 1967, Part VI, pp. 
53-59, Section 6.1). 

The standard in question should consider such factors as the amount 
of the accused person's income, any bank account, ownership of a 
home, car or other personal property, whether tangible or intangible, 
the number of his dependents, ilnd the cost of the necessary food, 
clothing ilnd medical attention for him and his dependents. (See 
People v. 1.el"is (1971) 19 C.A.3d 10l9, 1023; Nilliams v. Superior 

Court (1964) 226 C.A.2d 666, 672; People v. Ferry (1965) 237 C.A.2d 
880, 13 Stan. L. Rev. 522, 545). He should not be refused appointed 
counsel at public expense merely because his relatives have resources 
adeauate to ret,dn counsel for him or because he has posted or is 
capible of posting bond. With respect to this latter factor, it is 
often critically important to the adequate defense of a case for an 
accused person to be released so that he can assist in investigation. 
Therefore, seeking release through the posting of bond or other 
measures is essential to adequate representation. (See "providing 
Defense Services," supra, Section 6.1). 

As, t9 what cons~itutes legal indigency in the sense of financial in­
ab111ty to obta1n adequate representation, the principal test as a 
matter of logic would be that of whether or not a competent private 
attorney would be interested in representing the defendant in his 
present economic circumstances. (See In re Smiley (196 7) 66 C . .:ct 
606, 618; Williams v. Superior Court, su~ra, at 673; People v. Ferrr' 
supra, at BB7. The prov1sion re competent counsel 1S added per 2 
Rutgers L. Rev. 289, 325). 
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One hazard inherent in the problem of adequate financial screening is 
that it may unnecessarily compel the waiver of constitutional rights, 
including the very right to counsel itself. For example, an accused 
person may desire counsel in order to contest a drunk driving charge. 
If he is found financially ineligible for counsel at public expense 
on the grounds that he can afford $500, which may be the local fee 
rate for private counsel in such cases, a dilemma may present itself 
to him. He can, with some effort, raise the $500, but when it ap­
pears that the fine in question is only $300, the court may be con­
fronted with a pro ~ trial or plea of guilty wherein the defendant, 
having reluctantlY wal.ved counsel, conso'les himself with the thought 
that he has "saved" at least $200 and might have had to pay $800 
(attorl'ey's fees plus fine) if unsuccessful at trial. In such a 
case, the defendant may have been unnecessarily deterred from exer­
cising his right to counsel. (Compare In re Allen, 71 C.2d 388, 
391) • 

Another example would be that of the defendant who cannot afford 
counsel in terms of the immediate payment in advance of the required 
fee, but who, if allowed a continuance for a substantial period of 
time, can save the necessary money from his paychecks. The defendant 
would prefer to have hlos trial soon and get it over with 
(specificallv he does not wish to waive any right he may have to a 
spbedy triaT)', but is confronted wi th the fact that a finding of 
financial inability to retain private counsel compc15 him to choose 
between his right to counsel and his right to a speedy trial. (See 
Earls v. Superior Court (1971) 6 C.3d 109, 117). Indeed, numerous 
contl.nuances result l.n a disservice to the entire criminal justice 
Eystem for dockpts becomp clogged, witnesses discouraged and justice 
delayed. 

Then there is the defendant who may be able to afford the attorney's 
fee for a non-jury trial, but unable to afford that required for a 
jury trial: a finding of financial inability to retain counsel will 

. agalon compel him to waive his right to trial by jury. 

Finally, the financial screening process itself may, if conducted in 
accordance with local custom in m'lny parts of t.he United States com­
pel tl'le waiver r)f an important constitutional right. i.e., the 
privilege against self-incrimination. If a defendant is charged with 
criminal non-support of his minor children (the sole issue in the 
case being whether or not he had the financial ability to support 
them), his request for appointed counsel may result in the arraigning 
judge examining hi.m, perhaps under oath in open cout"t, concerning his 
financial ability to obtain private counsel. Such an open inquiry 
may well be expected to delve into the defendant's earninss, assets, 
and economic resources. In other wordri, the examination wl.ll be into 
the very issues which are and will be the issue at trial. Under such 
circumstances, the defendant is compelled to waive his privilege 
against self-incrimination in order to assert his right to counsel. 
(See Sanitation Men v. Cor.lmissioner (1968) 20 L.Ed. 2d 1089, 1092: 
Griffin v. California (1965) 14 1.Ed. 2d 106, 109, 110). 

Giving d'..le consideration to the problems which accompany the entire 
matter of financial screening the eligibility determination, one is 
left with the conclusion as a matter of logic that the most constitu­
tionally sound method of assessing the defendant's ability to obtain 
private c'unsel is to give great weight to the defendant's own 
evaluation of his situation in this regard. While this may result in 
some abuses by some accused persons, the fact remains that most 
people in serious trouble prefer to retain their own attorney if they 
possibly can and this almost universal desire is the best single 
safeguard against excessive use of appointed counselor defender'S 
services at public expense by non-needy persons. 
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II. IMPLEMENTATION AND APPLICATION OF STANDARDS 

A. Assets and Debts 

Application of the indigency test requires a care­
ful inquiry regarding an applicant's financial 
situation, including his or her assets, debts and 
reasonable subsistence requirements. 

1. Assets 

Assets include any cash or income, or any 
property (real or personal) which might 
reasonably provide a source of payment of at­
torney fees. Income includes such things as 
salary, vacation pay, disability and veteran's 
allowances, social security payments, 
pensions, annuities, union vacation trust 
funds, and trust fund payments. Real property 
includes any present interest in any land, 
farm, ranch, house or other building. Per­
sonal property inc ludes any stock, bonds, 
jewelry, cameras and motor vehicles (cars, 
~otorcycles, trucks, boats and airplanes). 
Appropriate consideration should be given to 
exemption statutes and case law. (See COP 
690, et. seq., bankruptcy laws, etc.). 

2. Debts and Obligations 

All legally enforceable obligations existing 
against the defendant must be considered in 
appraising his ability to employ counsel. 
Basic subsistence needs, i.e., the reasonable 
costs of providing necessary food, clothing, 
shelter, work-related expenses--and mea~cal 
care for an appl~cant and his or her 
dependents, should be considered in determin­
ing indigency. 

B. Other Considerations 

1. Seriousness of the Charges, Complexity of the 
Case and Commun~ty sta~'Jards 

In applying the general test of indigency, 
consideration must also be given to such fac­
tors as the seriousness of the charges, the 
complexities of the case, the expenses neces­
sary for defense, and the standards of the 
community for the cost of legal services. In 
determining eligibility, the attorney should 
estimate the probable cost of retaining 
private counsel for the same or similar case, 
including the estimated cost of investigative 
and/or expert services, plus the probable cost 
of a probable fine upon conviction. (See 
American Cr. L. Rev., Vol. 12, #4 (Spring, 
1975), published by A.B.A. section of Cr. Jus­
tice "The Right to Appointed Counsel" 
(Argersinger and Beyond) by Steven Duke). 
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2. Sympathy and Bias 

In no event should eligibility determinations 
be influenced by sympathy for or bias against 
an applicant or his or her case, or per­
sonality conflicts with the applicanti nor 
should the suppose d mer i t of a case, its 
public interest, or the probability of a 
successful defense enter into such 
determinations. 

3. Custody 

A defendant in custody who states that he can­
not make bailor employ counsel is presump­
tively eligible for public defender services. 

4. Bail 

It is improper to reject an applicant as 
financially ineligible simply because he or 
she has obtained a release from custody on 
bail. (See Williams v. Superior Court (1964), 
226 C.A.2d GG6J. 

5. Spouses Assets 

The financial condition of a married 
applicant's spouse is relevant and should be 
ascertained and considered in determining the 
financial eligibility of the applicant. Thus, 
for example, if an unemployed, otherwise 
eligible married woman applies for repre­
sentation but her husband has sufficient com­
munity property income or assets, under t.ests 
set forth in this section, the applicant is 
ineligible. 

The income or separate property of a separated 
spouse who is estranged or is the complaining 
witness against an applicant should not be 
considered in determining financial 
eligibility. Community property not im­
mediately accessible to the defendant cannot 
be considered in assessing his or her 
eligibility. 

6. Motor Vehicle Assets 

In recognition of the fact that in today's 
society an adequate means of transportation is 
a necessity for both work and family, owner­
ship of or equity in a car or other motor 
vehicle will not disqualify an applicant ex­
cept under the following tests: If there is 
sufficient equity in the vehicle so tha t, if 
sold, the applicant would realize sufficient 
funds: (1) to secure an adequate alternative 
means of transportation and (2) to hire a 
private attorney, as outlined in B-1 above, 
then the applicant is not eligible for 
services. 
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In applying this test, if an applicant owned 
or was buying an early model car with a small 
equil:y (e.g., S500 to $700), the sale of the 
car \~oula not afford sufficient funds to 
achieve both of the test objectives and the 
ownership of the vehicle would not make the 
applicant ineligible. In this example, it 
would be unlikely that the applicant could 
secure enough money to satisfy the above test 
by using the car as collateral for a loan. 
Most lending institutions will not accept a 
car five years old or older as security for a 
loan. 

However, if the applicant owned a fully or 
substantially paid-for late model car, the 
sal~ of that car or its use as collateral TOr 
a loan might permit the retainer of an attor­
ney and the purchase of an adequa te, a lder, 
less expensive car. Under this circumstance, 
the applicant would be presumed ineligible. 

7. /lome Ownership 

Because of the general policy of state law to 
encourage anc protect home ownership as indi­
cated by the homestead exemption, home owner­
ship does not. make an applicant financially 
ineligible. In applying this test, if an ap­
plicant has a fully paid-for house, and a 
small income, he or she would be ineligible. 
The state policy of protecting home ownership 
'lIould mitigate against requiring such an ap­
plicant to take a mortgage to hire an 
attorney. It 140uld result in the applicant 
losing the home because of inability to make 
the mortgage payment. 

8. 8conomic Impact 

In evaluating the defendant's ability to hire 
()rivate counsel, t.he attorney must take into 
due consideration public policy decisions in 
re claims of exemption, that is, the defendant 
and his family, regarcless of the defendant's 
improvidence, will be permitted to retain 
cnough money to maintain a basic standard of 
living in oreer that the defendant may have a 
fair chance to remain a productive member of 
t:JC' community. (See: Bailey v. SUperior 
~. 215 C. 54Bl Avilla v. Avilla, 81 C.A.2d 
2l0l Perfection Paint Products v. Johnson, 164 
C.A.2c 739, and public policy as stated in 
Government Code 13967, relating to the im~osi­
tion of fines: "Upon a person being conv1cted 
of a crime of violence committed in the State 
of California resulting in the injury or death 
of another person, if the court finds that the 
defendant has the present ability to pay a 
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fine and finds that the economic impact of the 
fine upon the defendant's de%endents will not 
cause such dependen ts to e dependen t on 
public welfare the court shall, in addItion to 
any other penalty, order the defendant to pay 
a fine commensurate with the offense 
committed, and with the probable economic im­
pact upon the victim, but not to exceed ten 
thousand dollars ($10,000). The fine shall be 
deposited in the Indemnity Fund in the State 
Treasury, hereby continued in existence, and 
the proceeds of which shall be available for 
appro2riation by the Legislature to indemnify 
?ersons filing claims pursuant to this 
article"). (Emphasis added). 

9. Work History 

In determining the defendant's income, the 
following factors should also be considered: 

a. How long has the defendant worked for 
this employer? 

b. Is employment seasonal? 

c. Are layoffs periodic in employment 
history? 

III. PROCEDURES 

d. Nhat is defendant's employment history? 

e. Have the current charges affected the 
defendant's employment? 

While the original determination of which defendants are 
eligible for the services of the Public Defender may be made 
by etthcr the Public Defender or the Court, the ultimate 
rcs?onsibility lies with the Court. Each deputy public 
defender has a continuing responsibility at all stages of the 
case to review the possibility that the defendant is able to 
employ ?rivate counsel. 1'his is true even though a judge 
and/or another deputy public defender at an earlier stage of 
the proceedings concluded that the defendant did not have 
sufficient funds to cmploy counsel. 

A. ~ 

1. I'Iherever feasible -- and without exception as to 
defendants on bail and charged with one or more 
felonies -- the office form entitled "Defendant's 
Financial Statement" is to be completed. Each at­
torney shall review and discuss all information 
contained in that form with the client. Oral in­
quiries as to the defendant's financial situation 
are to be made as well as written recordation 
wherever time and court procedures permit. In or­
der to effectively evaluate the defendant's finan­
cial ability or inability to hire private counsel, 
the attorney shall discuss with the defendant all 
relevant facts of the case. 
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2. If upon review of the Financial Form, and discus­
sion with the client, additional information is 
required, the attorney shall himself fill out the 
follow-up form, "Detail of Expenses." 

B. Investigation 

If the deputy public defender requires further in­
formation in reaching an evaluation of the 
defendant's financial condition, the deputy may 
request the assistance of the Investigation 
Division. 

C. Review 

1. Each supervisor shall make every effort 
through personal observation and conversation, 
to review written materials and court and of­
fice records pertaining to financial state­
ments to insure that the financial qualifica­
tions of each client are being properly 
evaluated. utilizing such information, each 
supervisor shall give whatever advice ;>nd/or 
correction in individual cases is deemed 
proper. 

2. Each appropriate supervisor shall follow the 
procedure of random audi ts which has pre­
viously been implemented by the Public 
DefenC:~r lin accordance ~Ii th discussions be­
tween him and the Audi tor ICon t roller I the 
C.A.O. and Grano Jury. 

3. Each supervisor shall impress npon the attor­
neys under his supervision the importance of 
compliance with the :iilove procedures and of 
discussion with the supervisor any areas of 
concern as ~o question of eligibility for 
Public Defender services. 
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Eligibility Guidelines - North Dakota 



04/26/83 

FINANCIAL GUIDELINES FOR ELIGIBILITY FOR DEFENSE SERVICES FOR 
INDIGENT DEFENDANTS PURSUANT TO SECTION 27-20-26 NDCC 

Statutory Standard 

The only present statutory standard for court indigency 
determinations is Section 27-20-26 NDCC. Section 27-20-26 
NDCC provides that a party is entitled to representation by 
legal counsel at all stages of a criminal proceeding or 
juvenile proceeding. If the defendant or juvenile is a 
needy person and unable to employ counsel the court will 
provide appointed counsel. Criminal and juvenile proceedings 
include pretrial, trial, appellate and post-conviction 
proceedings. 

A needy person is one who at the time of requesting 
counsel is unable, without undue financial hardship, to 
provide for full paymellt of legal counsel and all other 
necessary expenses for representation. A juvenile is considered 
to be a needy person if the parentIs) cannot, without undue 
financial hardship, provide full payment for legal counsel 
and other expenses of representation. 

Scope of Proceedings 

Rule 44 NDRCrimP requires appointed counsel for every 
indigent criminal defendant at every step of the criminal 
proceeding from initial appearance through appeal, in the 
absence of a knowing and intelligent waiver, except in non­
felony cases in which the judge determines that sentence 
upon conviction will not include imprisonment. (See 
St~te v. Jensen, 241 N.W. 2d 557 (NO 1976). 

Section 14-17-18 NDCC provides for appointment of 
counsel for any party to a proceeding pursuant to the Uniform 
Parentage Act who is financially unable to obtain counsel. 
(See ~ v. W.E.B., 298 N.W. 2d 493 (NO 1980). 

General Guidelines 

In order to aid case processing, and meet the court's 
constitutional rasponsibilities, the following policies 
should be considered: 

1. Close questions regarding defendant's indigency should 
be resolved in favor of eligibility. Close questions between 
partial eligibility and full eligibility should be resolved 
in favor of full eligibility. This will assist case processing, 
protect constitutional rights, and will be balanced by more 
active recoupment procedures. 

2. Early appointment of counsel is desirable. Counsel 
should be appointed at the earliest feasible time (at the 
initial appearance on the criminal charge or within three 
working days of the arrest, whichever is earlier) at the 
request of the defendant or on the court's own motion. 
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3. The eligibility determinations for defense services 
based on financial resources should not impose an extensive 
time burden on court officials. 

4. The information forms should be viewed as a ~eans of 
providing the court with all relevant information for a 
review of the appointment decision. No formula is suggested. 
Judges are encouraged to recognize general indications of 
poverty in welfare recipients or previous appointment of 
defense counsel as indicated on the short form application. 
The additional financial information is available for consultation 
in unusual cases at the request of the judge or counsel. 

5. The administrative costs of making eligibility determinations 
should be considered. 

6. Except in exceptional circumstances, judges of county 
court should make the eligibility determination and appointment 
of counsel for all cases. Judges of district court should 
rely on the decision of the judge of county court and only 
open the issue of eligibility if new information comes to 
the court's attention or upon request of any party. 

7. Defendants should be reminded of the penalties for 
giving false information in the eligibility determination 
process. 

8. Early in the proceedings defendants should be reminded 
by the judge presiding in the case and by appointed defense 
counsel that all defendants are subject to recoupment for 
the fees and expenses of counsel at the end of the trial. 

9. Any indication of anticipatory transfer of assets by 
defendant to create the conditions for eligibility for 
defense services should be scrutinized and dealt with decisively. 

10. Except in exceptional circumstances, any anticipated 
change to indigent defense counsel from private counsel 
midway in a case should be avoided by a finding of. eligibility 
for appointed defense counsel and appointment of the same 
counsel and recourse to partial eligibility payments or 
recoupment procedures. 

11. Judge may wish to inquire periodically throughout the 
proceedings regarding substantial changes in defendant's 
financial status. However, this information should not be 
permitted to disrupt the flow of court proceedings, but 
should be considered in the civil collection process at the 
end of the court proceedings. 

Section A •• 

Consideration should be given to: 

1. income resources; 
2. non-income resources; 
3. expenses and liabilities; and 
4. estimated cost of defense services 

of the defendant in determining eligibility for defense 
services pursuant to section 27-20-26 NDCC. 
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04/26/83 

FINANCIAL GUIDELINES FOR ELIGIBILITY FOR DEFENSE SERVICES FOR 
INDIGENT DEFENDANTS PURSUANT TO SECTION 27-20-26 NDCC 

Statutory Standard 

The only present statutory standard for court indigency 
determinations is section 27-20-26 NDCC. section 27-20-26 
NDCC provides that a party is entitled to representation by 
legal counsel at all stages of a criminal proceeding or 
juvenile proceeding. If the defendant or juvenile is a 
needy person and unable to employ counsel the court will 
provide appointed counsel. Criminal and juvenile proceedings 
include pretrial, trial, appellate and post-conviction 
proceedings. 

A needy person is one who at the time of requesting 
counsel is unable, without undue financial hardship, to 
provide for full payment of legal counsel and all other 
necessary expenses for representation. A juvenile is considered 
to be a needy person if the parentIs) cannot, without undue 
financial hardship, provide full payment for legal counsel 
and other expenses of representation. 

Scope of Proceedings 

Rule 44 NDRCrimP requires appointed counsel for every 
indigent criminal defendant at every step of the criminal 
proceeding from initial appeara~ce through appeal, in the 
absence of a knowing and intelligent waiver, except in non­
felony cases in which the judge determines that sentence 
upon conviction will not include imprisonment. (See 
State v. Jensen, 241 N.W. 2d 557 (ND 1976). 

Section 14-17-18 NDCC provides for appointment of 
counsel for any party to a proceeding pursuant to the Uniform 
Parentaga Act who is financially unable to obtain counsel. 
(See C.B.D. v. W.E.B., 298 N.W. 2d 493 (ND 1980). 

General Guidelines 

In order to aid case processing, and meet the court's 
constitutional responsibilities, the following policies 
should be considered: 

1. Close questions regarding defendant's indigency should 
be resolved in favor of eligibility. Close questions between 
partial eligibility and full eligibility should be resolved 
in favor of full eligibility. This will assist case processing, 
protect constitutional rights, and will be balanced by more 
active recoupment procedures. 

2. Early appointment of counsel is desirable. Counsel 
should be appointed at the earliest feasible time (at the 
initial appearance on the criminal charge or within three 
working days of the arrest, whichever is earlier) at the 
request of the defendant or on the court's own motion. 
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1. INCOME RESOURCES 

These guidelines for gross income levels are offered as 
income levels at or below which eligibility for defense 
services should be considered: 

Household Size 1 2 3 4 

Annual Gross Incone $5,850 7,775 9,700 11,625 
Monthly Gross Income 488 648 808 969 
Weekly Gross Income 113 150 187 224 

(Add $1,925 for each additional member in households of 
more than four.) 

These income levels reflect 125% of the official poverty 
level threshold as defined by the Department of Health and 
Human Services (47 F.R. 15417, April 9, 1982). They are 
provided for information only and should be updated and 
amended to meet local standards. For persons with incomes 
above these levels, consideration should be given to the 
exceptional factors in Section A.4. 

a. How to Determine Income Resources 

The defendant's income resources include total cash 
receipts before taxes of the tlefendant and those persons who 
are legally responsible for the defendant. Seasonal income 
should be considered on an annualized basis. 

Spouse income should not be included in the calculation 
of defendant's income, but should be considered in determining 
the actual extent of defendant's living expenses and liabilities. 

Consideration should be given to the following specific 
factors: 

a. money, wages and salaries before any deductions; 
b. income from self-employment after deductions for 

business or farm expenses; 
c. regular payments from social security, strike 

benefits from union funds, veteran's benefits, 
training stipends, alimony, child support and 
military family allotments or other regular support 
from an absent family member or someone not living 
in the househOld, or foster care payments; 

d. public or private employee pensions, and regular 
insurance or annuity payments; 

e. income from dividends, interest, rents, royalties, 
estates or trusts; • 

f. benefits from a governmental income maintenance 
program (AFDC, SSI, unemployment compensation, or 
state or county general assistance or home relief; 

g. food or rent received in lieu of wages; 
h. money which is received from sale of real or 

personal property, or received from tax refunds, 
gifts, one-time insurance payments or compensation 
for injury; 
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i. non-cash benefits (Foot Stamps, etc.); and 
j. payments from rental of Indian Trust Land and 

Tribal per capita payments authorized by the 
Indian Claims Commission. 

The following factors should ~ be included in determining 
defendant's income: 

a. bail funds. 
b. spouse income. 

b. How to Determine Household Size 

All individuals who are actually dependant on 
defendant for financial support should constitute a 
single household for purposes of assessing income 
levels for eligibility for defense services. 

2. NON-INCOME RESOURCES 

These guidelines for non-income financial resource 
levels are offered as resource levels at or below which 
eligibility for defense services should be considered. 

For persons with non-income resources above these 
levels, consideration should be given to the exceptional 
factors in Section A.4. 

a. Homestead Exemption 

Only equity in homestead property exceeding the statutory 
allowances in Sections 28-22-02 and 47-18-01 NDCC should be 
considered. Statutory homestead exemption property should 
not be considered. 

All claimed homestead property must be contiguous 
property. 

Mobile homes should be considered as homestead property. 

b. Personal Property Exemption 

Only equity in personal property exceeding the statutory 
allowance in Section 28-22-03 and 28-22-05 NDCC should be 
considered. Personal property exempted by statute should 
not be considered. 

c. Other Real Property and Personal Property 

The following factors should be considered in making a 
determination of financial eligibility: 

-Equity in homestead property in excess of the statutory 
allowances in Sections 28-22-02 and 47-18-01 NDCC. 

-All equity in non-homestead real property. 
-Personal property in excess of the statutory allowance in 
Sections 28-22-03 and 28-22-05 NDCC. 
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The following factors should not be included in assessing 
non-income resources: 

-Indian Trust Land 

3. EXPENSES AND LIABILITIES 

The defendant's expenses and liabilities include all 
living expenses, business or farm expenses, fixed debts and 
obligations (including federal, state and local taxes). 

Consideration should be given to the following specific 
factors: 

a) food 
b) utilities 
c) housing 
d) child support ~nd alimony obligations 
e) education or employment expenses 
f) child care 
g) medical expenses 
h) transportation 

Spouse income should be considered in determining the extent 
of defendant's actual living expenses and liabilities. 

4. EXCEPTIONAL FACTORS 

A defendant whose income resources or non-income resources 
exceed these guidelines may still be eligible to receive 
legal assistance based on the following factors: 

a. Current income prospects, taking into account 
seasonal variations in income; 

b. Age or physical infirmity of household members; 
c. The estimated cost of obtaining private legal 

representation with respect to the particular 
matter for which assistance is sought; 

d. The nature of the criminal charge; and 
e. The anticipated complexity of the defense. 

Section B. JUVENILES 

The eligibility guidelines for an adult defendant in 
Section A should be considered in determination of eligibility 
of juveniles. 

The financial and legal responsibility of parents or 
adoptive parents is provided in Section 27-20-26 NDCC: 

"1. Except as otherwise provided under this chapter, a 
party is entitled -to representation by legal counsel at 
all stages of any proceedings under this chapter and, 
if as a needy person he is unable to employ counsel, to 
have the court provide counsel for him. If a party 
appears without counsel the court shall ascertain 
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whether he knows of his right thereto and to be provided 
with counsel by the court if he is a needy person. The 
court may continue the proceeding to enable a party to 
obtain coilnsel and shall provide counsel for an unrepresented 
needy person upon his request. Counsel must be provided 
for a child not represented by his parent, guardian, or 
custodian. If the interestR of two or more parties 
conflict separate counsel shall be provided for each of 
them. 

2. A needy person is one who at the time of requesting 
counsel is unable, without undue financial hardship, to 
provide for full payment of legal counsel and all other 
necessary exp~nses for representation. A child is not 
to be considered needy under this section if his parents 
or parent can, without undue financial hardship, provide 
full payment for legal counsel and other expenses of 
representation. Any parent entitled to the custody of 
a child involved in a proceeding under this chapter 
shall, unless undue financial hardship would ensue, be 
responsible for providing legal counsel and for paying 
other necessary expenses of representation for their 
child. The court may enforce performance of this duty 
by appropriate order. As used in this subsection, the 
word "parent" includes adoptive parents." 

Consideration should also be given to potential conflicts 
of interest for attorneys employed by a juvenile's family. 

The judge should consider appointment of counsel for 
appropriate juveniles even if counsel is not requested by 
the juvenile or the parents. 

Section C. PARTIAL ELIGIBILITY 

Defendants may be found to be partially eligible for 
defense services. However, consideration should be given to 
avoiding complex financial or collection arrangements and 
any payment responsibility which could disrupt case processing 
responsibilities of the court. 

Specific consideration should be given to the following 
factors: 

a. Collection of defendant's contribution by pre­
payment should be considered to avoid administrative 
burdens on court personnel. Percentage payment 
requirement should be discouraged to avoid financial 
uncertainty and administrative problems. Lump sum 
payments should be based on present ability to 
pay. 

b. All payments should be made directly to the county 
or state which pays for appointed counsel. No 
payment directly to counsel should be permitted. 
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c. Defendant should be notified that partial payment 
is not a waiver of recoupment procedures. 

Section D. REVIEW OF ELIGIBILITY DETERMINATION 

It is in the interest of all parties and ,the court to 
resolve the issue of eligibility for appointed defense 
services at the earliest stage of the criminal proceeding, 
and to avoid successful challenge of a conviction on grounds 
of an erroneous eligibility decision. Therefore, care 
should be given to providing appointed counsel in doubtful 
cases and recourse to the recoupment process to assure 
appropriate defendant contribution to these expenses. 

Review of eligibility determinations may be made on 
appeal. (See State v. Heasley 180 N.W. 2d 242 (ND 1970).) 
See also Sections 28-27-02, 29-28-06, 29-28-07, Article VI, 
Section 2, North Dc:kota Constitution and State v. LaFontaine, 
293 N.W. 2d 426 (ND 1980).) 

Inquiries regarding these guidelines should be directed 
to the Presiding Judge of the Judicial District or the 
Chairman of the North Dakota Legal Counsel for Indigents 
Commission, North Dakota Supreme Court, State Capitol, 
Bismarck, North Dakota 58505. 
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Appendix C 

Model Collection Agency Agreement -
North Dakota 



North Dakota Legal Counsel for Indigents Commission Approved 10/lB/B3 

MODEL AGREEHENT FOR COLLECTION AGENCY SERVICES FOR 
DEFENDANT REIMBURSEMENT OF INDIGENT DEFENSE COSTS 

IN NORTH DAKOTA 

, herein referred to as 
~"~C~O~L~L~E~C~T~O~R~"~a-n-d~---------------- , States Attorney of 

County, herein referred to as "CLIENT", 
~a~g~r~e~e~t~h~a~t~t"'h~e~C~LrITnE'NT'S accounts placed with the COLLECTOR 
are subject to the terms and conditions of the following 
agreement. 

1. Collection effort will be commenced and continue on 
accounts during the entire period such accounts are 
held by COLLECTOR. Collection activities shall be in 
compliance with federal, state and local ~aws or regulations, 
including but not limited to the fact that COLLECTOR 
shall, if required, at all times be licensed by the 
proper state authority. 

2. Collections made by COLLECTOR on CLIENT'S designated 
accounts for county will be deposited 
within days in a trust accoul')t maintained in a 
reputabre-Eank acceptable to CLIENT. Such collections, 
less COLLECTOR fees held in trust by COLLECTOR, shall 
be the property of county and not be 
available for any other use by COLLECTOR or COLLECTOR'S 
other clients. 

Collections made by COLLECTOR on CLIENT'S designated 
accounts for the state of North Dakota will be deposited 
immediately in a trust account maintained in a reputable 
bank acceptable to CLIENT. Such collections, less 
COLLECTOR fees held in trust by COLLECTOR, shall be the 
property of the state of North Dakota and not be available 
for any other use by COLLECTOR or COLLECTOR'S other 
clients. 

3. All collections l~ade by COLLECTOR on CLIENT'S accounts 
for county and the state of North Dakota 
will be remitted respectively to the 
county treasurer and the state treasu~r~e~r~wTiTt~h~~~n-_-___ 
days, less COLLECTOR'S collection fee, accompanied by 
remittance advice, consisting of the: accQunt number, 
name, date payment was received by COLLECTOR, gross 
amount of collection, collection fee due COLLECTOR, and 
net amount remitted. A copy of the remittance advice 
will be sent simultaneously to CLIENT. 

4. CLIENT agrees to provide COLLECTOR with information on 
all direct payments received by CLIENT from accounts 
placed for collection with COLLECTOR. COLLECTOR will 
prepare a statement containing the account number, 
name, gross amount of direct payment to CLIENT and 
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collection fee due COLLECTOR. This statement shall be 
combined with the appropriate remittance advice listing 
collections made by COLLECTOR. COLLECTOR shall deduct 
the collection fee due COLLECTOR on payments made 
direct to CLIENT from the amount due CLIENT on collections 
made by COLLECTOR. 

5. Status reports on all accounts are to be supplied to 
CLIENT by COLLECTOR quarterly, beginning ______________ _ 
and upon request. 

6. Client agrees to pay the COLLECTOR as its sole compensation 
a contingent fee equal to (a) ____ percent on first 
assignment; (b) percent on accounts requiring the 
following types of special collection effort - legal 
action, forwarding to other Collection Agencies; or (c) 
____ percent on all second assignments. 

Costs incurred by COLLECTOR in instituting legal action 
may be recovered by COLLECTOR if such costs have been 
added to the balance originally due by decision of the 
court, prior to remitting to CLIENT the proceeds of 
collections made on the account as a result of legal 
action. 

In the event CLIENT shall credit a customer's account 
with the full balance thereof by way of an adjustment, 
such accounts shall be returned by COLLECTOR to CLIENT 
and no fee shall be paid to COLLECTOR. In the event 
the amount of any credit adjustment shall be less than 
the outstanding balance, then no contingent fee shall 
be payable to the COLLECTOR hereunder with respect to 
the amount of such adjustment only. 

COLLECTOR agrees that it will not settle any customer 
account for less than the total amount of the balance 
due thereon without first obtaining written authorization 
from CLIENT. 

7. COLLECTOR must secure expr~ss written approval of 
CLIENT on all accounts prior to instituting any legal 
action. 

COLLECTOR shall keep CLIENT advised, when requested, of 
the status of legal actions instituted hereunder, and 
shall furnish copies of summons, pleadings, orders, 
citations, judgments, and all oth~r papers filed by 
either party in the legal action ~lhen requested to do 
so by CLIENT. 

In the event any action, complaint, or counterclaim is 
instituted or interposed by the debtor against CLIENT, 
COLLECTOR shall immediately advise CLIENT of same, and 
forward copies of all pleadings or o"ther papers by it 
or its attorneys. 
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B. Audits of COLLECTOR may be performed from time to time 
by CLIENT or persons retained by CLIENT and may include 
a review of collection effort, maintenance of trust 
account, adequacy of cash controls, promptness of 
recording and remitting payments, compliance with this 
agreement and any other normal audit procedures and 
tests. 

9. Comparative Profit & Loss and Balance Sheet Statements 
on the business of the COr.LECTOR, properly certified by 
an independent auditor, are to be supplied to CLIENT by 
COLLECTOR no later than 90 days after the close of the 
COLLECTOR'S calendar or fiscal year, if requested by 
the CLIENT. 

10. Accounts placed by CLIENT with COLLECTOR for collection 
may be withdrawn by CLIENT at any time, by either oral 
or written request. Upon receipt of such requests, 
COLLECTOR shall return the account along with all 
documents and records pertaining to such account. 
COLLECTOR also agrees to cause any suit instituted by 
it to be settled or dismissed, as CLIENT may direct • 

. Bankrupt accounts are to be returned immediately to 
CLIENT by COLLECTOR with proper notation. No compensation 
shall be paid COLLECTOR on any returned or withdrawn 
accounts. 

11. COLLECTOR hereby agrees to indemnify and hold CLIENT 
harmless from any loss, damage, attorney's fees and 
court costs which CLIENT may suffer due to any efforts 
by COLLECTOR to collect referred accounts. COLLECTOR 
agrees to save CLIENT harmless from any liability 
resulting from acts, errors, or omissions by COLLECTOR. 

12. COLLECTOR will provide CLIENT with written evidence of 
insurance naming CLIENT as an additional insured and 
containing a provision that the carrier will notify 
CLIENT at least 10 days in advance of the termination 
or cancellation of coverage or any material change in 
coverage, in carriers, and limits acceptable to CI.IENT, 
in the following areas: 

A. PERSONAL INJURY LIABILITY INSURANCE, INCLUDING 
CONTRACTUAL LIABILITY 

(To include, but not limited to, false arrest, 
detention, accusation, imprisonment or malicious 
prosecution. Also libel, slander, defamation or 
violation of rights of privacy, wrongful entry or 
eViction, other invasion of right of private 
occupancy, or abuse of process). 

B~ COMPREHENSIVE GENERAL LIABILITY INSURANCE, INCLUDING 
CONTRACTUAL LIABILITY 
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C. NORKMEN' S COMPENSATION AND OCCUPA'rIONAL DISEASE 
~~ANCE, INCLUDING EMPLOYERS LIABILITY INSURANCE 

(To ~omply with laws of the State(s) in which the 
work is to be performed or elsewhere as may be 
required. Employers Liability Insurance shall be 
provided with a H.mit of not less than $50,000.00.) 

D. AUTOMOBILE LIABILITY INSURANCE (owned or non­
owned) • 

E. EMPLOYEE DISHONESTY BOND 

13. This agreement shall be effective as of the date shown 
in effect until terminated hereinafter provided. 

Either party may terminate this agreement by giving the 
other party at least 30 days prior written notice of 
date of termination; provided, however, that CLIENT 
may terminate this agreement immediately in the event 
COLLECTOR shall violate any of the terms or provisions 
of this agreement, or if CLIENT shall, in its sole 
judgment, determine that there has been an adverse 
change in COLLECTOR'S financial condition. Termination 
or cancellation of this agreement by eH .. her party shall 
not affect the collection, enforcement or validity of 
any accrued obligations owing between the parties. In 
the event of termination, COLLECTOR shall promptly turn 
over to CLIENT all accounts placed with COLLECTOR, 
together with all documents and records pertaining to 
such accounts. In the event COLLECTOR should refuse to 
turn over such documents and records, CLIENT shall have 
the right to enter the premises of the COLLECTOR for 
the purpose of recovering such documents and records. 
COLLECTOR shall also promptly turn over to CLIENT the 
amount of all collections made on CLIENT accounts 
previously remitted to CLIENT, less th<.; applicable 
collection fee. 

14. Except as otherwise provided herein or by law, neither 
this agreement nor any of its rights, duties or obligations, 
or payments due or to become due, hereunder, shall at 
any time be assigned, sold, or pledged by the COLLECTOR. 

COLLECTOR shall have the right to forward any accounts 
to other collection agencies. However, CLIENT shall 
not be responsible for any cost incurred either by 
COLLECTOR or by any person de~ignated by COLLECTOR with 
respect to the collection of such accounts. CLIENT 
liability hereunder being limited to the fee payable to 
COLLECTOR as specified in paragraph 8 above. In the 
event CLIENT is required to pay SUdl costs, the amount 
therelof shall be deducted from the contingent fees 
payable to the COLLECTOR hereunder. 

In the event accounts are forwarded by COLLECTOR to 
other agencies, then COLLECTOR agrees to be responsible 
to CLIENT .for the amounts collected by such other 
agencies. 
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15. Nothing contained in this agreement shall be construed 
as requiring CLIENT to place any set number or type of 
accounts with COLLECTOR and CLIENT is expressly given 
the right to place as many or as few accounts with 
COLLECTOR as it may from time to time determine, including 
the right to place no accounts even though this agreement 
may be still in force. This agreement does not give 
COLLECTOR the exclusive right to collect CLIENT'S 
accounts and CLIENT is free to enter into such other 
agreements as it may choose for the collection of its 
accounts. 

16. COLLECTOR at the request of CLIENT shall state in 
writing the names of all of its employees, agents and 
attorneys working on any of CLIENT'S accounts at the 
time of such request. CLIENT at its sole discretion 
may then request that certain employees, agents and 
attorneys of COLLECTOR not perform any further work on 
CLIENT'S accounts which request shall be granted by 
COLLECTOR. 

17. Nothing contained herein shall be construed as creating 
an employer-employee relationship, a partnership or 
joint venture between the parties and COLLECTOR'S only 
relationship with CLIENT is that of an independent 
contractor. 

18. All notices required to be sent under the terms of this 
agreement shall be sent to CLIENT addressed: 

and to COLLECTOR addressed: 

Such designations may be changed at any time by either 
party giving written notice of a new name and/or address. 

The provisions of this agreement shall over.ride any and all 
contrary provisions contained in any past or present acknowledgment, 
receipt or other form of agreement used by the COLLECTOR and 
constitute the entire agreement between the parties. All 
amendments shall be in writing. 

BY: 
nC~LTI~E~N~T~---------------------

DATE: ________________________ __ 

Accepted: 
~N~A~M:E-=O:F~C~O~L~L:E:C:T~O~R--------

BY: 
nOMWN~EnR-,-pnA'RnT~N~EnR-onnR-nPRnE~STI~DnE~NmT---------

DATE: ________________________________ __ 
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