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3 | INTRODUCTION

7

b

ﬁ} This report is intended to be a thorough documentation of

pur research concerning adaptations to rising caseloads made
by state appellate courts since 1968. Its primary purpose is
to document the research procedure and the data gathered for
scholars who desire information beyond <that contained in
published accounts of the research. That 1is, the report
provides information that is far more detailed than that
typically found in articles and Dbooks presenting research
results, but that is necessary for full understanding of the
research. This lengthy documentation is also necessary for

3
3
]
4
A

i+ scholars wishing to use the data set.
2%
Part I =~ +the first three chapters - gives the basic
£ substance of the research: +the reasons for the research, the
3 findings concerning what changes state appellate courts have

made, and the regression analysis to determine which changes
have helped the courts increase decision output. Chapter 1 of
i this Part is based on findings from 41 states, and does not

ki include for states - Alabama, Hichigan, Pennsylvania, and
' South Carolina - that were added later.

Part 11 gives detailed information about the variables
used in the research - including the variable coding, definit-
ions of the variables, sources of the data, and problems

o)

gj encountered when constructing the variables. This is the key
- part for anyone wishing to use the data set.

7 Part III contains further analysis of the data, going
o beyond that done in Part I. It explores different regression

designs and tests the impact of using different combinations
of independent variables. This analysis, unlike +that in
Chapter 3, does not include the four states added later.
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Part IV specifies the content of the data gathered in
? gach of the 45 states in the analysis; it gives the sources of
A the data and contains tables presenting statisvics for the key
variables. ‘
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PART I ANALYSIS AND RESULTS

CHAPTER |

THE ISSUES: APPELLATE COURT ADAPTATIONS
T0 CASELOAD INCREASES

1.1 Introduction.

Appellate caseloads have increased dramatically in recent
years. They more than doubled in the 18973-83 decade®, and
they probably grew just as rapidly in the 1960°’s.2 This
created extreme pressures on appellate courts to increase
output, and they have adopted a wide variety of measures in
response, often radically changing their structure and proced-

-ures. Another result of the caseload pressures has been an

enormous body of literature about how the appellate courts
night adapt, more +than 700 articles, books, and reports
since the late 1860°’s.® These writings propose a wide variety
of remediss, and they frequently speculate concerning the
effectiveness of the various remedies proposed.

The purpose of this research is to document and evaluate
the changes made by appellate courts in response to the

caseload explosion. Simply stated, the research addresses
three overlapping questions: Exactly what changes have
appellate courts made since 18687 What has been the impact

of each change on the courts’ outputs (the number of cases .

* The Growth of Appeals, 1973~-83 Trends (Bureau of
Justice Statistics Bulletin, February 1885). Filings grew by
112 percent in the 43 states with information.

2 Thomas Harvell, "Appellate Court Caseloads: Historical
Trends," 4 Appellate Court Ad. Rev. 3 (1883); Thomas Marvell,
"Court Caselocads Are Increasing Greatly," 24 Judges' J. __
{forthcoming, Winter 1989). This information is based on
filing data from fourteen states. This grouwth follous a
dramatic decline in filings during the Depression and World
War II. :

2 See +the bibliography prepared for +this research:
Thomas Marvell, “Bibliography: State Appellate Court Adaptat-
ion to Caseload and Delay Problems," (Court Studies, 18895).
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decided} and productivity (cases decided per judgel?
And have appellate courts been able to increase output in
proportion to the increased caseload demands?

The last question is the easiest to answer, and the
answer is <clearly yes. The appellate courts have been
increasing output at roughly the same pace as filings have
increased.*

The issue +then becomes: how have the courts been able to
increase output? This chapter describes the various tech-
nigues used and documents the extent to which they have been
adopted by the courts. The techniques are organized into
seven categories: 1) adding judges, including the use of
temporary judges, 2) employing law clerks and staff attorn-—
eys, 3) curtailing opinion practices by deciding cases
without opinion or by unpublished and memorandum opinions, 4)
creating or expanding intermediate appellate courts, 3)
reducing panel size, B8) curtailing oral argument, and 7)
using summary procedures.

The:information concerning the adaption of procedures was
gathered for 41 states for +the period 1968-84,® and the
following discussion is imited to these states and years.

There are several reasons why it is important to document
and evaluate the adaptations. The simple documentation will
provide judges and other judicial system decision-makers with
a range of alternative means for adapting to 1rising case-
loads. Also, the extent that a practice is adopted nationwide
provides helpful information concerning its merit; one c¢an
usually  assume that an innovation uwidely adopted is more
acceptable to the judges and bar. Although mnuch has been
Written on +the topic, information about what courts have done
and are now doing is widely scattered and often inaccurate.®

A more important issue is the effectiveness of the
various changes. Although a moderate amount of empirical
research has addressed changes made to increase appellate

“ Ses Section 1.3 belou.

® These states are those for which decision data are
available, although in one state, Vermont, the decision data
was later found to be inadeguate and was not used in the
regression analysis. For five states the data was not
available for one to five years after 1968. See Table 6. L.

S These  writings are listed in Marvell, supra note 3.
See especially +the surveys of appellate procedure listed in
Chapter 12.
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court output, the research has not provided much more than
common sense knowledge concerning whether the changes have had
an impact and, if so, which changes have the most impact. An
important 1933 research effort” obtained information about the
number of published opinions in 1900~30 for most appellate
courts, and it explored the impact of various changes, such as
using commissioners, on opinion output. Research methodolog-
ies available at the time, houever, did not enable the
researchers to distinguish the impact of several changes made
in a court. More recent research has been even less sophist-
icated. Several scholars have +tried to determine impacts by
obtaining judges’® opinions on the merits of the changes.®
Least informative have been studies that explore the impact of
single changes in single courts. These studies are discussed
in the sections of this chapter that pertain to the particular
change evaluated. The studies enploy +the hefore—-and-after
evaluation technique, a "discredited research design for
determining the impact of changes.® The major purpose of the
present research is to evaluate the changes using acceptable

.research techniques (as described in Chapter 2), thus enabling

judges and court administrators to evaluate the impact of
specific changes on the output of their appellate courts.

An important qualification is that the impact of the
changes on output can provide only some of the information
needed to evaluate the changes. The impact on output nust be
balanced against monetary costs and quality considerations.-
Although the costs of changes depend on factors particular to
individual courts, court managers can easily estimate the
relative costs of different changes by calculating the cost of
additional judges, staff personnel, and office space needed.
Other monetary costs are comparatively small.

Quality considerations are eXtremely importants; many
judges and commentators have complained +that some changes
appellate courts are making reduce the quality of appellate

7 Curren and Sunderland, "The Organization and Opsration
of Courts of Revieuw, An Examination of +the Various Methods
Employed to Encrease the Operating Capacity and Efficiency of
Appellate Courts," in Third report of the Judicial Council of
Michigan 52-246 (1933).

-~

® For example, . Osthus and Shapirb, Congestion and Delay
in State Appellate Courts (American Judicature Society 1874).

® This point is explained in Chapter 2, Section 1.
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justice.*® Equally damaging, the changes may lead lauyers and
litigants to fear that the judges do not give full considerat-
ion to their appeals. The present study does not research
quality considerations because they are extremely difficult to
research.*?* When making changes designed to meet the caseload
growth, judges must, besides using information about whether
the changes will actually accomplish that purpose, incorporate
concerns about +the impact on quality. By and large these
concerns can only be, based on intuitive feelings -~ for
example, do unpublished opinions or decisions without opinion
represent a drastic reduction in the services that appellate
courts provide citizens and the bar? Such questions can only
be answered through +the feelings of +the judges, bar, and
litigants concerning the merit of opinions or published
opinions. ) -

The next section is an introductory description of
appellate courts, designed for readers who are not specialists
in the study of such courts. The remaining sections describe
the various adaptations +that appellate courts have made to
meet the caseload pressures.?*= They also summarize the

1° See especially, Paul Carrington, "Ceremony and
Realism: Demise of Appellate Procedure," 66 ABA J. 880 (1880),.

1t We did attempted a crude measure of +the impact on
quality of the various efficiency measures by combing the
literature for views about +the impact on decision quality.
This task was abandoned, however, because the vieus eXpressed
were usually so qualified or so specific to the particular
court being discussed that a compilation of views would not
provide meaningful information.

*2 The discussion is based on the large volume of
literature on appellate court responses to caseload pressures

found Marvell, supra note 3. Especially important are:
Standards Relating to Appellate Courts (Chicago, American Bar
Association, 1977) s Paul Carrington, Daniel Meador, and

HMaurice Rosenberg, Justice on Appeal (St. Paul: West Pub. Co.,
1976); Daniel Heador, Appellate Courts, Staff and Process in
the Crisis of Volume (St. Paul: West Pub. Co., 1874);: Robert
Leflar, internal Operating Procedures of Appellate Courts
(Chicago: American Bar Foundation, 1978). The discussion
draws upon privious writings by the project director: Thomas
Marvell, “Appellate Capacity and Caseload Growth," 16 Akron
L. Rev. 43 (1882); Subcommittee on the Workload of +the
District of Columbia Court of Appeals, District of Colunmbia
Court of Appeals: Worklocad Problems and Possible Solutions
{District of Columbia Judicial Planning Committee, 1878).
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prevailing thinking about the merits and drawbacks of the
changes, emphasizing quality considerations as well as impacts
on decision output, and they discuss the limited empirical
research that has been conducted with respect to the various
topics.

1.2 Description of Appellate Courts.

The function of appellate courts, of course, is to revieu
decisions by trial courts and administrative tribunals. All
states have a "court of last resort", the highest court in the
state, usually called +the supreme court. Except in cases
where federal court review is possible, these courts make the
final decision in litigation started 1in the state. As of
1985, 36 states also have "intermediate appellate courts,"
usually called the court of appeals, situated betuween the
trial courts and the supreme court. Appeals decided by the
intermediate courts, except in Florida, can be revieuwed by the
supreme court. In some of the 36 states almost all appeals
from the trial courts go first to the intermediate courts;: in
other states the jurisdiction over initial appeals is divided
betuween the two court layers. Intermediate courts vary
greatly in size, f{rom 3 judges in several states to 80 in
Texas. Host intermediate  courts are single courts with
state—-wide jurisdiction, but eleven are divided into terri-
torial districts, each hearing appeals from one to several
county trial courts. Supreme courts usually sit en banci that
is, all judges hear +the case. Intermediate courts generally
decide cases in panels of three judges.

Appellate courts serve two basic functions: 1) to correct
errors made by trial courts and administrative tribunals, and
2) to develop the law of the jurisdiction. All cases involve
the first function, but only & small minority have an import-
ant law making impact. As a rough rule of thumb, intermediate
courts concentrate on the error correcting function, while
supreme courts, especially in states with intermediate courts
that hear almost all initial appeals, have a nuch bigger role
in the development of the law. Consequently, the caseloads
per judge are usually higher in intermediate courts.

In the typical appeal, the appellant files a notice of
appeal a  feuw weeks after losing in the lower tribunal, and
then orders the record, which contains +the papers filed in
court and +transcripts of any trial or hearings held. The
reporter prepares the transcripts, and the +trial court clerk
sends it, along with the case file, to the appellate court.
Next the appellant writes a brief, and the opponent, the
appellee, prepares a responding brief. Attorneys on each side
generally take some 5 to 15 weeks toc prepare the briefs, and
the briefs are generally about 10 to 30 pages long.
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At this point procedures vary greatly between courts.
Under the traditional practice, used when caseload pressure
was slight, judges heard lengthy oral arguments, typically 30
minutes a side, and then decided the appeal with a published
opinion, some two to ten pages long in the "case reporters,”
the volumes containing appellate court opinions.

In the past few decades these procedures have been
curtailed, especially in intermediate courts and especially in
cases falling only within the error correcting function. The
departures from the traditional procedure are the major
topics of the present research, and they will be described
later in more detail. In- short, +the most common departures
pertain to oral argument and opinion preparation. HMany courts
have restricted oral arguments by reducing the time allowed to
10 or 15 minutes a side and by requiring Or encouraging
attorneys to "submit cases on the briefs" - i.e., to forgo
arguments. The effort required for opinions has been reduced
by three mechanisms: 1) preparing short opinions, typically
called memorandum or per curiam opinions, 2) not publishing
opinions, and 3) deciding cases without opinions. Another,
less conmon, efficiency measure is to reduce the number of
judges participating in decisions, either by adopting the
panel system in supreme courts or by reducing panel size in
intermediate courts. A4 drastic, but increasingly comnmon,
measure is the summary judgment procedure, Whereby cases are
decided without full Dbriefing and sometimes with greatly
abbreviated records. .

1.3 Caseload and Decision Growth.

The focus of this research is trends in the number of
appellate court decisions, which are defined as cases decided
on the merits.?® Table 1.1 presents the supreme court and
intermediate court decision output in 1984, and Table 1.2
presents the total decision output in the state.?®® The
latter is the best measure of decision output, because it is
little affected by the variations in appellate court struct-
ure. As would be expected from the variation in state size,
the number of appeals decided varies greatly among states,
from 10,814 in New York to 135 in Wyoming. But there is also
extreme variation in the number of decisions per judge, from
206 in Virginia to 27 in Wyoming. For the 39 states in Table
i.2, the mean number of cases decided per judge is 85; the

12 Decisions are further defined in Chapter 8.

14 These tables do not include New Hampshkire, because
1984 statistics for that state have not been received.
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median state is Utah, with 74 decisions per judge.

The present research is primarily interested in the
growth of decision cutput. The growth has been substantial:
the average 10 year grouwth among the 38 state with information
is 117 percent, and the 16 year growth in the 34 states with
information is 2383 percent. Virtually all the grouth,
especially in the past ten years, has occurred at the inter-
mediate court level, as can be seen in Table 1.1. The
extent of grouwth differs substantially in the various states.
Decision output more than +tripled in Alaska, Hawaii, Kansas,
and Oregon; but it remained almost static in Mississippi and
greu by less than 50 percent in Georgia, Virginia, and the
District of Columbia.

A key issue in this research is the relationship between
decision output and filings. Are the courts keeping up with
the caseload demands? What impact does +the number of
filings have on the number of decisions? The answer to the
first question, if one takes an overall perspective, is
clearly yes. For +the 34 states with information on both
filing*®, and decision growth in the past 10 years, the grouth
in filings is 121 percent and the growth in decisions is 115
percent. The correspondence between appeal growth and opinion
growth is also fairly close in individual states, as can be
seen in Table 1.3.

The second question is the impact of filing volume on the
number of decisions. It seems rather obvious that appellate
court output is greatly affected by the input. Houwever,
whether filings actual do have an impact depends largely on
whether they are analogous to demands for service, which the
court strives to mneet, Or as raw materials, to be used when
the judges wish to decide the case. To put it another way,
filing volume would have little or no impact on output if the
court should exercise flexibility in increasing and decreas-
ing its backlog, such that +the wvolume of decisions can be
expanded. by reducing backlog even in the absence of increased
filings, and. the volume of decisions can remain constant in
the face of rising filings, resulting in greater backlogs.
The last two columns in Table 1.3 indicate whether the court

bl Filkngs, as defined in Chapter 11, are - initial
appeals of right filed in either +the supreme court or inter-
mediate court. Since appellate courts take roughly a year to
decide cases, the period for filing growth in Table 1.3 is
1873-83. The measures for appeals and decisions do not
correspond exactly. Appeals exclude discretionary writs,
while decisions include such wuwrits if granted and decided on
the merits. Decisions do not include appeals dismissed
without decision on the merits.




Table 1.1
a2 Appeals Decided by Supreme and Intermediate Courts
Supreme Courts Intermediate Courts
Decis— Per Ten Yr. Decis— Per Ten Yr.
ions Judge Percent ions Judge Percent
1984 1984 Growuth 1984 1884 Growth
01 Ala . . . . .
02 Aka 257 52 92 402 134 *
03 Ariz 170 34  -47 15684 104 162
04 Ark 354 52 -15 8650 108 X
05 Cal 126 18 -19 8509 117 82
06 Col 217 31 -28 954 1) 183
07 Conn 218 36 41 182 S1 X
08 Del 314 63 75 X *
08 D.C. 864 103 36 T X 3
} 10 F1 450 64 16 8572 186 148
'%? 11 Ga 537 77 -13 1659 184 °~ 66
12 Ha 218 45 126 115 38 X
13 1Id 182 30 -16 161 54 b3
14 111 200 29 -17 4570 108 106
15 Ind 353 71 174 1121 . 93 198 .
168 Ioua 443 49 -2 528 88
17 Kan 276 38 -8 634 g3
18 Ky 339 - 48 -8Bl 1955 140
i} 19 La 218 31 -45 2879 63 104
'} 20 He 295 42 122 * * *
21 Hd 177 25 -11 1418 110 71
f‘g 22 Mass 301 43 51 861 87 215
wk 23 Hich . . . . . .
2 24 Minn . . . ' . . X
(d 25 Miss 489 54 5 x X %
26 Mo 121 - 17 -63 15687 . 48 163
27 Hont 364 52 180 X * *
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Table 1.1 (continued)

p2 4 Supreme Courts Intermediate Courts

" Decis—- Per Ten Decis—- Per Ten
ions Judge Year ions Judge Year
1984 1984 Grouth 1884 1884 Grouwth

28 Neb 725 104 91 23 3 X
28 Nev . . . X % *
30 NH . . . X X

31 NJ 100 14 =21 4580 199 87
32 NH 215 43 109 450 64 69
33 NY 711 102 24 8903 211 73
34 NC 185 26 37 1306 108 54
35 ND 219 44 T7 b3 X X
36 Ohio . . . . . .
37 Okl . . .. .
38 Or 188 27 -24 2720 272 347
38 Penn . . . . . .
40 RI 354 71 g1 p 3 X X
41 SC . . . % X X
42 SD 256 51 188 X * X
43 Tenn . . . . . .
44 Tex 808 45 -58 7380 92 495
45 Utah 359 T4 78 X X X
468 V¢t . . . * X X
47 Va 1439 2086 43 * X X
48 Wash 201 22 33 1335 85 148
49 Wva . . . X X *
50 Wisc 145 21 -73 1429 118 *
51 Wy 135 27 53 X X 3

% No intermediate court in 1974.




Table 1.2
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Appeals Decided by the Appellate Systen

Appeals Decided Appeals Decided Per Judge
N 10 Yr. 186 Yr. 10 Yr. 16 Yr.
1984 Percent Percent 1984 Percent Percent
Growth Grouth Growth Growuth
‘{“; 01 Ala . . . . . .
= 02 Aka 659 382 818 83 | 209 245
03 Ariz 1734 80 275 87 47 106
04 Ark 1004 140 186 78 31 45
05 Cal 8635 78 185 108 21 65
06 Col 1171 83 265 69 35 48
07 Conn 400 158 182 42 35 48
08 Del 314 75 214 683 -2 as
08 D.C. 864 38 . 103 35 .
10 F1 SC22 135 285 170 18 84
11 Ga 2186 36 . 137 35 .
12 Ha 334 244 358 43 103 182
13 I4 313 72 163 39 T B84
-14 111 4770 94 . =15) 87
15 Ind 1474 182 . 87 140 .
18 Iowa 971 114 2386 65 28 102
17 Kan 810 202 274 66 a7 144
18 Ky 2284 167 280 108 40 S8
R 18 La 3197 «73 149 88 2 47
&3 20 He v 295 122 228 42 65 144
- 21 Hd 1586 585 129 80 28 37
gg 22 Hass 1182 146 238 69 89 40
23 HMich . . . .
24 Minn .
25 Hiss 488 5 27 54 5 27
28 Ho 1688 82 182 42 36 83
27 Hont 364 160 2086 . 52 86 118

)




Table 1.2 (continued)

"Appeals Decided Appeals Decided Per Judge
1884 10 Yr. 18 Yr. 1984 10 Yr. 16 Yr.
Growth Grouth Growth Grouwth
28 Neb 725 g1 225 104 84 225
28 Nev . . .
30 NH : . . : . .
31 NJ 4880 81 300 156 50 154
32 NH 865 80 150 55 S0 88
33 NY 10614 68 94 197 40 26
34 NC 1481 52 189 78 27 77
35 ND 218 77 278 44 79 282
36 Ohio . .
37 Okl . . . . . .
38 Or 2808 240 743 171 160 247
39 Penn <. . . . . .
40 RI as4 91 61 71 91 61
41 SC . . . . . .
42 SD 258 188 224 51 188 224
43 Tenn . . . . . .
44 Tex 8168 159 284 84 59 120
45 Utah 358 78 86 74 84 a3
48 V+t . . . .
47 Va 1439 43 54 208 43 54
48 Wash 1536 124 357 62 90 66
49 WVa . . . . .
50 Wisc 1574 182 . 83 8

51 Wy 135 53 85 27 52 48




Table 1.3

Appeals Filed and Decided in the Appellate System

Appeals Ratioc of Percent Change Existence
Filed Decisions in Prior Ten of a Delay
in to Appeals Years Problen#
1983 1984 1974 Decision Appeal 1884 1974

§§ 01 Ala 2737 . . . 156

¥ 02 Aka 778 .85 .70 392 305 1 1

. 03 Ariz 2371 .73 .95 90 145 0 1

Ll 04 Ark 1326 .78 . 140 . 0. 0

05 Cal 10174 .85 .80 78 89 0 1

08 Col 1573 .74 .85 83 108 0 1

07 Conn 766 .52 .74 158 265% 1 1

08 Del 413 .78 .72 75 67 o 0

09 D.C. 1536 .58 .85 36 57 1 0

- 10 F1 13765 .66 .80 135 186 o 0

&ﬁ 11 Ga 2739 .80 .88 36 48 0 0

12 Ha 479 .70 .61 244 201 1 1

13 1d . 439 .71 .75 72 81 1 1

_ 14 I11 6959 .69 .81 94 129% 0 0

%% 15 Ind . . . 192 . 0 1

. 16 lowa 1382 .73 .57 114 68 11

17 Kan 1122 .81 .58 202 108 0 0

18 Ky 2747 .84 .88 187 186% 1 1

19 La 3899 .82 1.1 73 139 0 0

20 He 486 .81 .72 122 16 1% 0 0

21 Hd 1777 .80 .89 55 53 0 0

F} 22 Mass 1572 .74 .76 146 154 0 0
e 23 Mich 4961 . . . 167
{3 24 Hinn 1689 . . . 172

it 25 Miss 857 .57 .75 5 38 1 0

26 Ho 2753 .61 .88 82 97 0 0

27 Hont 442 .82 .91 160 187 0 0

28 Neb 915 .79 .70 91 68 0 0

298 Nev 694 . . . 188




Table 1.3 (continued)

Appeals Ratio of Percent Change Existence
Filed Decisions in Prior Ten of a Delay
in to Appeals | Years Problem#
EE 1983 1984 1874 Decision Appeal 1984 18974
- 30 NH 517 . .91 . 144% o 0
31 NJ 8438 .73 .68 81 B84 1 1
32 NH 839 .79 .82 80 86 0 0
gz 33 NY 10606 1.0 1.1 68 87 0 0
- 34 NC 1398 1.1 1.2 52 88 0 1
£ﬁ 35 ND 310 .71 . 77 0 0
%3 36 Ohio 8571 . . . 95
| 37 Okl 2171 . . : 85
38 Or 3714 .78 .72 240 212 0 0
38 Penn 9397 . . . 94
G 40 RI 499 .71 .78 81 110 1 0
- 41 SC - 2282
£
’ 42 SD . . .72 188 . 1 0
& 43 Tenn 2019 . . . 62
i
44 Tex 7111 1.1 1.1 159 140x% o 1
e
S 45 Utah 691 .52 .63 78 118 1 0
o 48 Vt 5589 . . . 137 1 0
)1 -
L 47 Va 1688 .85 .95 43 60 -0 0
48 Wash 2356 .85 .57 124 96 1 1
49 WVa
50 Wisc 2043 77 . 192 B o) 0
51 Wy 233 .58 .77 53 103 0 0
B .
7
Eﬂ . % Docketing changes artificially increased filing growth.

# A "1" signifies that the court had a delay problenm.
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had a backlog and delay problem, measured by whether the
average time to decisjon was more or less than a year.?s

In practice, as suggested by the <¢lose correspondence
between filings and decisions Table 1.3, the decision output
of a state appellate system is mostly determined by the
filings.*7 The implication is that courts seldom radically
change the amount of delay and backlog, and that by and large
they are responding +to litigant demands for resolution of
their claims.

The following sections describe the techniques that
courts use to increase decision output in response to the
the caselcad demands, concentrating on the 41 states (includ-
ing the District of Columbia) included in the present re-
search. The discussion summarizes the arguments for and
against the various techniques, including arguments about the
impact on quality:; although +the present research only eval-
uates +the impact on decision output, it is necessary to
stress that quality considerations are always important. The
discussion, in addition, only covers changes in court size,
procedure, and stiructure; other factors, especially increased
work hours of judges, also affect appellate court decision
volune.

1.4 Adding Judges.

1.4.1 Increasing judgeships in supreme courts.

An overloaded appellate court, theoretically, can aluways
handle its caselocad if given more judges, assuming that

dispositions per judge do not fall precipitously. This
response to caseload growth, however, faces many practical
problems, especially at the supreme court level,. Increasing

the number of supreme. court justices to nine or more suffers
from a cousiderable weight of negative commentary and a lack
of precedential models in the country. Intermediate courts,
on the other hand, appear to have no upper limit in size
although extremely large courts suffer from several practical
problems. The follouwing pages will first discuss supremne
courts then intermediate courts.

*% This issue is addressed more fully in Chapter 16.

*7 Bes Chapter 3.
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All B3 states high courts?®® have nine or fewer active
judges. As seen in Table 1.4, eight have nine judges,
tuenty—-five have seven, one has =ix, eighteen have five, and
one has three.*® HMore than nine judges seems to be out of the
question for supreme courts. The available information
indicates that during the nation’s history only tuwo state
courts of last resort, New Jersey and Virginia, have ever had
nore than nine judges.=®° Adding judgeships, moreover, has not
been a favored means of increasing supreme court capacity in
recent years; only six states have enlarged their top courts
since 1968 in spite of the tremendous caseload increases. The
ABA Standards Relating +to Court Organization support the
existing sState practicesi: Standard 1.13(a) states that the
highest court "should have not less than five nor more than
nine members." The commentary to this Standard suggests seven

*® The fifty—three courts include the supreme courts in
the fifty states, plus the District of Columbia Court of
Appeals and the Oklahoma and Texas Courts of Criminal Appeals,
which are courts of last resort. In Table 1.4 the judges on
the two courts in Oklahoma and Texas are combined.

12 The procedure for counting judges 1is described in
Chapter 7.

2 A history of the number of state supreme court judges
to 189338 in 34 states can be found in° Curran & Sunderland,
supra note 7, at 52, 81-82. Comprehensive historical inform-
ation is apparently not available about +the other fourteen
states. It is unlikely +that the number of judges increased
betueen 1833 and the early 1850°s because caseloads decreased
greatly during that pericsd. The Council of State Governments
has conducted regular surveys of the number of judges since
1950, ©beginning with The Courts of Last Resort (Council of
State Governments, 1950) and continued in the Book of the
States for every other year thereafter. For the 1970 to 1984
reriod the number of judges is documented in HMarvell and
Denmpsey, "Growth in State Judgeships," 68 Judicature 274
(1885). These sources indicate that no state court of last
resort has had more than nine judges since 1950. The Virginia
court of last resort had eleven judges from 1778 to 1788 when
the Court was  mainly a <trial court. Note, "The Virginia
Special Court of Appeals: Constitutional Relief for an
Overburdened Court,"” 8 Wm. & Mary L. Rev. 224, 228 (1867).
The New Jersey Court of Errors and Appeals had fifteen to
siXteen judges from 1844 until 1948. See, Harrison, "New
Jersey’s New Court System," 2 Rutgers L. Rev. 60, B85 (1948).
Several appellate courts have employed commissioners, who as
explained below were quasi-judges, and the number of judges
plus commissioners has exceeded nine in a few high courts. See
the note at the end of Table 1.4.
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%g as the preferred number.=*
- Judges and others advance many objections to large
éj courts, especially courts with more than seven judges. The
=3 mechanics of internal decision procedure become overly
cumbersome and time consuming. Communication becomes more
it difficult, and dissenting and concurring opinions may well
3 proliferate unnecessarily.=®= Perhaps +the most frequent
argument against enlarging high courts is that there are
o .diminishing returns in a court’s capacity to handle its
g; caseload. The addition of +two judges +to a seven-—judge
b court, for example, may not increase productivity by a full
two—-sevenths. The relief afforded lies in writing majority
Y opinions, because +this work can be apportioned among the
E' judges. But, additional judges do not necessarily relieve
each judge of O6ther decisicnal tasks, such as reading the
e~ -briefs, hearing arguments, studying draft opinions, and
'R discussing cases in conference. The time required to maintain
R a collegial climate increases.="
HR
L- 21 Standards Relating +to Court Organization 332, 334

(Chicago: American Bar Association, 1874).

22 Gee e.g., Stuart, "Iowa Supreme Court Congestion: Can
¥e Avert A Crisis?" 55 lowa L. Rev. 584, 597 (1870); Lilly &
Scalia, "Appellate Justice:': A Crisis 4in Virginia?" 57
Va. L. Rev. 3, 21, 27-28 (1971).

F2 23 An often quoted comment about the diminishing returns

tg from additional judges is this sStatement a supreme court

' justice in Dethmers, "Delay in State Appellate Courts of Last
Resort, " 328 Annals 153, 158 (1860}:

ig : The time-saving advantage of increasing court
membership is that it reduces the number of opinions
each judge must write. It does not lesson the work
of each judge necessary for the study of records and
briefs, legal research, and examination of opinions

- in cases which the other members wuwrite. This he
-&; nust do, of course, in order +to decide whether he
L agrees and will sign such opinions or wWwrite dis-

sents. Enlarging a court does not decrease the

amount of +time required for listening to oral
argumnents of counsel or for conference, consultat-
ion, and discussion by the judges. In fact,
increase of numbers increases the man-hours thus
consumed and, perhaps, the number of court hours as
well, because of a resultant increase in the
numnber of gquestions addressed to ccounsel from the
bench and more arguments and discussion by the

,‘,‘.fj

i
by}
\ HA




& Table 1.4
-
%.:.} . Numbers and Growth of Judges
q
b Appellate Systen Sui:reme Court Intermed. Courts
: Percent Percent Percent
[‘ Grouth Growth Grouth
i 1984 10 18 1984 10 16 1984 10 16
yr. yr. yr. yr. yT. yr.
Fy
Vi 01 Ala o : s . : : : i
02 Aka 8 59 166 5 0 66 3 * %
D 03 Ariz 20 29 82 5 0 0 15 43 150
. 04 Ark 13 83 83 7 0 0 6 * %
n 05 Cal 79 48 73 7 0 0 73 56 87
L 08 Col 17 36 147 7 0 0 10 81
- 07 Conn 10 91 a1 8 20 20 4 X *
tﬁ 08 Del 5 79 87 5 79 67 X X *
- 08 D.C. 9 0 . g 0 % * X
¥ 10 F1 53 99 98 7 0 0 46 133 183
11 Ga 16 0 0 7 0 0 9 0 0
3 12 Ha 8 70 . 57 5 0 0 3 % X
. 13 14 8 60 80 5 0 0 3 * *
F§ 14 I11 50 16 56 7 0 0 43 19 72
it 15 Ind 17 22 32 5 0 0 12 34 51
' 16 Iowa 15 67 67 9 0 0 : x %
17 Kan 14 53 53 7 -22% -22% 7 % X
18 Ky 21 91 91 7 -36% -36% 14 * X
E? 19 La’ 54 68 B9 7 0 0 47 88 87
i 20 Me 7 34 34 7 34 34 % % X
{3 21 Md 20 20 67 7. Q 0 13 31 159
L 22 Mass 17 30 142 7 0 0 10 66 *
T 23 Mich . . 7T .
{5 24 Minn 7
25 Hiss 9 0 0 9 0 0 X % %
{? 26 Mo 40 34 43 7 -364% -46% 33 74 121
- 27 Hont 7 40 40 7 40 40 = % * %
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28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
486
47
48
49
50
51

Neb
Nev
NH
NJ
NH
NY
NC
ND
Ohio
Okl
Or
Penn
R1
SC
SD
Tenn
Tex
Utah
vt
Va
Wash
WVa
Wisc

Wy

Appellate Systen

igg4

30
12
54
18

17

o8

u

25

19

Percent
Growth
10 18
yr. ¥Tr.
o) 0
e 0
21 58
20 33
20 S4
19 52
0 + .0
31 143
0 o)
0 ¢
83 74
0 0
0 0
0 O
18 175
171 171
0 25

Table 1.4 (continued)

. Supreme Court

Percent
Growth
1884 10 16 1984
: yr. yr.
7 0 o %
S . . F3
5 0 0 *
7 o 0 23
5 0 0 7
7 0 0 47
7 0] 0 12
5 0 0 X
7 .
12 .
7 0 0 10
7
5] 0 0 b3
5 .
5 0 0 X
5 .
18 o# 29 80
5 o 0 *
S 0 0 *
7 0 0 *
9 0 0 1e
S . . X
7 0 0 12
S 0 25 *

% No intermediate court.

# Courts in Kansas, Kentucky, Hissouri,

had commissioners,

Percent
Grouth
10 18
yr. yr.
X X
X

X X
28 82
49 75
24 68
34 118
X X
87

X X
X X
b3 X
S0 80
X X
* X
4 X
31

X X
S *
X X

Interned. Courts_

and Texas

who are counted as judges.
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An exception is possible when the court sits in panels.
Additional judges can be emplayed to form more panel sittings,
and the output per judge can remain constant as long as
decisions are not regularly reviewed by non-panel members.
Consequently the impact of enlarging a court is closely
connected with the panel system, which is discussed later.

1.4.2 Increasing judgeships in intermediate courts.

Unlike supreme courts, intermediate courts have exper-—
ienced very large judgeship increases, more +than doubling in
the past sixteen years. The cost of new judgeships is
probably the major factor limiting the expansion of intermed-
iate courts. There may also be an upper limit at which the
nultiplicity of intermediate court panels would exceed the
supreme court’s ability to monitor the consistency of rulings
below. The largest intermediate court systems, with more than
40 judges, are in Texas, California, QOhio, Florida, Neu York,
Illinois, and Louisiana.  However, these court systems are
still considerably smaller than the federal system, where the
issue of monitoring intermediate court decisions has been long
debated. :

1.4.3 Judgeship grouth in the state appellate systens.

Overall the growth in appellate judges has averaged 60
percent over the past 168 years in the 40 states (exluding
D.C.) in this study, and 36 percent over the past 10 years.
The grouth varies greatly from state to state (see Table
1.4). Several states without intermediate courts added no new
appellate judgeships, while sixX states more than doubled
them. The greatest growth, as could be expected, occurred in
states that created intermediate courts during the period.=<

The grouwth in judges, however great, is far less than the
grouth in number of cases decided by appellate courts. As was
discussed in Section 1.3, decision output more than doubled in
the past decade, more than three times as the grouth rate of

larger number of judges in conference. Enlargement
of court membership is, therfore, not necessarily
one hundred percent gain.

=4+ For a more detailed dizscussion of appellate court

judgeship growth and the relationship between intermediate
courts see Marvell and Dempsey, supra note 20. That study

differs slightly from +the present study in that it counted
"judgeships" and the ©present study counted +the number of
sitting judges. The +two measures differ when there are
vacancies.
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the number of judges. Consequently, +the output per judge
increased by over 80 opercent. In other words, the appellate
courts have dealt with the rising caselocads more by increasing
the productivity of the judges than by increasing the number
of judges.

1.4.4 Retired and Temporary Judges.

Most appellate courts are helped by retired judges and
temporarily assigned Ilower court judges, but their use is
limited. These extra judges typically sit only when a regular
judge is unavailable ©because of illness or conflict of
interest.

The frequent use of extra judges can lead to the sane
problems encountered when adding judgeships. In addition,
there are two other problems +that may be encountered when
trial court judges +to help solve appellate court caseload

problenms. First, +the 1lower courts themselves are’ often
congested; more assignments to the appellate courts would, in
effect, rob Peter +to pay Paul. Second, no matter how

competent trial judges are, mnmost have little appellate
experience and, thus, are less likely to prepare appellate
cpinions as proficiently as appellate judges.=®

Table 1.5 describes the use of extra judges in the courts
studied here. The "any use" column indicates courts that make
even minimal use of extra judges, either at present or in the
recent past. The "major use" column indicates courts that in
1984 used extra judges to supplement the judicial manpower of
the court. O©Only a handful of courts do so. The final column
gives estimates, when available data permit, of the number of
judge equivalents added through the wuse of extra judges in
1984, == Overall, extra judges provide a rather minuscule
addition to appellate court judicial resources.

1.5 Attorney Aides

1.5.1 Introduction.

A potential way to increase the capacity of decision mak-

=% See expecially Rosellini, "Crisis in the Suprene
Court," 3 Gonz. L. Rev. 8, 14-15; Marvell, supra note 12,
at 52, S3.

22 The method of calculating the judge equivalents
described in Chapter 7. .




el
B,

=

G
s

Tt
bisnrd

| st

7
i

01
02
03
04
05
06
o7
08
08
10
i1
12
13
14
15
16
17
18
19
20
21
22

23

24
25
268
27

Alabana
Alaska
Arizoné

Arkansas

California

Colorado
Conn.
Delauware
Dist.
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Haryland
Hass.
Michigan
Minnesota
Miss.
Missouri
HMontana

Col.

Table 1.5

Use of Extra Judges In 1884

Intermediate Courts

Any Hajor .
Use# Use#
X 0
X 0
X 0
X X
X X
X o
X X
3 *
X X
0 0
X 0
X X
X 0
0 0
X 0
X X
X o)
X 0
X 3
X X
X X
X X
X X
E S

Number
of Judge
Equiv~
alents

.

0.0

.

O - U1 O

©C O ¥ ¥ O O O O

O =

O .
N .

Supreme Courts

Any

Major

Use#t Use$

O 2 X M M M oM O O Mo X MM K P M XK KK

b I

O X X O O O OO0 0 O O O 0 X O O 0 0 O o0 ¢

Number
of Judge
Equiv—
alents
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28
29
30
31
32
33
34
35
36
37
38
38
40
41
42
43
44
45
46
47
48
49
80
51

Nébraska
Nevada

New Hamp.
New Jersey
New Hexico
Neuw York
North Car.
North Dak.
Ohio
Oklahoma
Oregon
Penn.
Rhode Is.
South Car.
South Dak.
Tennesses
Texas

Utah
Vermont
Virginia
Hashington
West Va.
¥isconsin
Wyoning

¥ No intermediate court.

Intermediate Courts
Number
of Judge
Equiv-
alents

Any Hajor
Use#t Use#
X X
X X
X X
X 0
X 0
X 0
X 0
X X
X 0
X X
X X
X 0
X F 3
* *

X X
0 0
X 0
X *

Table 1.5

(continued)

Supreme Courts

Any

Major
Use# Use#

X X
X o
X 0
X 0
X 0
X o
X 0
X o
0 0
X 0
X o)
X 0
X 0
X X
X 0
0 o

0

Number
of Judge
Equiv-
alents

0.2
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ers in any organization is to provide them with staff aid.
Appellate judges have traditiconally employed 1law <clerks;
during the past tuo decades most appellate courts have also
established central staffs of attorneys. The impact of
attorney aides on the volume of cases decided depends prim-
arily on whether the staff preforms tasks that the judges
formerly preformed. To the extent that attorneys are employed
t0 do research beyond that which was preformed earlier, their
input goes towards increasing the quality of the work, rather
than the decision volune.

There are several advantages to increasing court capacity
through adding attorney aides rather than judges. One
advantage is cost; attorney aides receive louer salaries than
judges and they do not require large offices. Comparisons of
law clerk salaries, for example, to judge salaries show that
law clerks usually earn about a third the judges’ salaries.=7
Career staff earn about half to two~thirds as mnuch as judges.
Another advantage is that the danger of inconsistent decisions
is less than that caused by adding more judges. But there is
an upper limit to the amount of staff help commonly thought
advisable. :

The use of attorney aides is one of the few areas where
empirical research has attempted +to evaluate the appellate
court adaptations +to caseload increases. Professor Meador
helped four courts establish central staffs in the early
1970's, and he attempted tc measure the impact of the staff by
determining whether decision output increased after the staff
was established. He found that, indeed, decision ocutput
increased, and suggested that <the staff was largely respons-
ible.®® This conclusion, however, is questionable; many other
factors, in particular increases in filings, may have been
responsible for the increased decision output.

The remaining parts of this section will 1) describe the
functions of staff aides in appellate courts, 2) compare the

27 Figures for law clerk and judge salary can be found
in Council of Chief Judges of Courts of Appeals, Chief Judges

as Administrators, a Survey {(American Bar Association, 1884).
The salary of career staff aides is higher than that of law
clerks, but most still receive well less than half the judges’
salaries ((to checkk))

=22 Heador, supfa note 12. In one intermediate court
Meador was able to estimate the impact of staff by comparing
decision growth in three divisions that used staff with a
decision +that did not. This sanmple is far too small,

" houwever, base any conclusions.
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number of aides in the different courts, and 3) consider the
advisability of enlarging a court’s staff. Final determinat-—
ion of whether an enlarged staff is a viable =solution to
caseload problems depends mainly on a concurrent decreased
attention given each case by the judges.

1.5.2 Functions of staff aides.

Appellate court attorney aides fall into two basic
categories, lau clerks and staff attorneys. A law clerk is
the personal employee of a judge and is under his or her
direct supervision. A staff attorney works for the whole
court or division of the court. Host staff attorneys and the
great majority. of law ¢lerks are recent law graduates and
remain at the court for a year or tuo. Judges in a few
states, especially California and Georgia, prefer career law
clerks. Central staffs in most courts include some exper-—
ienced attorneys, especially as supervisors.

Law clerks and staff attorneys perform much the sane
duties.=®® Their overall function is to supply information to
the judges by condensing and analyzing the parties® arguments
and often by reading +the record and conducting independent
research. Typically, this involves writing memoranda or draft
opinions. Staff attorneys’ work is usually performed before
the case is argued or submitted, and their memoranda or
opinion drafts are circulated to all judges hearing the
appeal. Law clerks at some courts perform this same functions:
at other courts they d4do not work on a case uwntil after the
argument stage, and their memoranda and draft opinions are not
circulated to other judges.

Other duties of staff attorneys and law clerks are .
usually offshoots of the basic function just described. They
may prepare memoranda on motions, original writs, or petitions
to appeal. They may, in the process of studying cases, advise
the court whether the case should be given sunmary treatment,
such as by eliminating oral argument or by issuing an unpubl~-
ished opinion. A valuable function of law clerks, but rarely
of staff attorneys, is to discuss cases with their judges and
t0 criticize draft opinions before circulation to the court.

22 In depth di=cussions of lauw clerks' and staff attor-
enys® functions can be found in John Oakley and Robert
Thompson, Law Clerks and the Judicial Process (U. California
Press 1880); Thomas Marvell, Appellate Courts and Lawyers

(Westport: Greenucod, 1978); Daniel Meador, Appellate Courts,

Staff and Process in the Crisis of Volume (St. Paul: West,
1974); Directory of Appellate Central Staff Counsel (Appell-
ate Judges Conference, American Bar Association, 1885).
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The duties of staff attorneys can be illustrated by
describing two -uell documented staff systems: an exXxtreme model
in the Michigan Court of Appeals, and the more typical systen
used in the Hinnesota Supreme Court. The HMichigan Court of
Appeals judges decided in 1968 that their productivity uwas
increased little by the addition of a second law clerk; so
they pooled +the second clerks into a central research staff
headed by a seasoned lawyer.=° The court believes that this
change permitted it to keep abreast of its greatly increasing
caseload. The duty of +the central staff is to prepare
pre-hearing reports in all cases. These reports are lengthy
memoranda that fully discuss the facts and analyze the legal
arguments. Staff attorneys go beyend briefss; they read the
record and usually conduct a great deal of independent legal
research. They may discuss issues not mentioned by counsel.
After a quick review by a supervisor, the report is circulated
to the +three panel members hearing the case. The judges read
the report before oral arguments, and use it as a basis for
deciding whether +the case will be decided by a published or
unpublished opinion. The staff attorney also prepares a brief
per curiam opinion for possible acceptance by the Court. If a
full opinion is to be written, the assigned judge and his law
clerk use the pre~hearing report as a starting point for their
research and opinion drafting.

The benefits claimed for +the central staff in Michigan,
as opposed to increasing +the number of law clerks, are that
staff attorneys can prepare the pre-hearing reports without
interference from other demands on their time and that the
judges are spared the duty of supervising preparation of the
reports. In addition, staff attorneys can mnore easily
establish important central files.

Most other courts with central staff do not receive staff
memoranda in all cases. A typical example is the Minnesota
Supreme Court,®* one of the busier supreme courts until it
received discretionary jurisdiction is 1984. Under a proced-—
Are established in 1872 and then abandoned in 1881, all
appeals were forwarded to the staff and screened by the head
staff attorney. He recommended whether the cases should be
decided without argument, should be argued before a panel of
three judges, or should be argued before the full court. His
recommendations were usually accepted, but any judge could
order a case placed on the en banc calendar. A staff memo-

®° Lesinski and Stockmeyer, "Prehearing Research and
Screening in the Michigan Court of Appeals: One Court’s Method
for Increasing Judicial Productivity," 26 Vand. L. Rev. 1211
(187313 . .

St See especially Meador, supra, note 12 at 225-28.
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randum was prepared only in cases submitted without oral
argument, and it was accompanied by a recommended per curiam
opinion. The full court discussed these cases in conference
and often used the staff’s per curiam opinion.

1.5.3 HNumber of Attorney Aides.

Increased employment of staff aides is a major long-term
trend in appellate courts. Law clerks were first used in the
late 19th century, and +their numbers has steadily increased,
rapidly so in recent years. At present all appellate courts
enploy law clerks at the rate of at least one per judge (see
Tables 1.6 and 1.7). TFourteen of the 27 intermediate courts
and 27 of the 41 high courts in the states studied have more
than one law clerk per judge. All but six intermediate courts
and a bare majority of the supreme courts use central staff
attorneys. Staff attorneys number as many as 60 in California
and 86 in New York.

The apportionment of staff between law clerks and central
staff is flexible, and courts often shift positions from one
to the other. Hence, the total number of attorney aides is
the nost meaningful measure of staff resources. These
figures are presented in Table 1.8. The average number of
attorney aides in the states studied 1is 44, and the average
nunber of aides per judge is exactly 2. This represents a
doubling since 1968, and a growth of 0.8 aides per judge, or
a 60 percent increase, since 1974. Hore of the increase is
due to additional law clerks (0.5 per judge more, on the
average, since 1874) than staff attorneys (0.3 per judge
morejl.

The number of attorney aides per judge does not differ
drastically from state to state; Table 1.8 shows a range fron
1.0 in several states +to a 1little over 3 in California and
Indiana. The growth of attorney aides, however, has varied
tremendously from state to state, as has the respective grouwth
of law clerks and staff attorneys within individual states
(see Table 1.8).

The foregoing discussion suggests that appellate courts
are reluctant to create large staffs. There is no limit in
theory to the maximum feasible size. But judges and comment-
ators fear that staffs 1leads to too much reliance on staff
aids. Carrington, Heador and Rosenberg state:

As a sound rule of thumb, we propose +that no central
staff be enlarged +to include more professionals than
there are judges to be served by the staff. To place
this 7rule in relation +to one previously suggested,
we propose as a rule that not less +than one professional
of four serving in a high volume court should be a full
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fledged judge; such a judge may be appropriately assisted
by as many as two personal law clerks and the equivalent
of one additional clerk serving in the central staff. To
surround a judgeship in such a court with more supporting
personnel would create risks we regard as excessive
to the imperatives of appellate justice. As long as this
3 ’ rule is observed, there need be little concern about
&1 staff usurpation or the '"bureaucratization" or the
judiciary.®=

The ABA Appellate Standards are more liberal in +this regard,
stating +that busy appellate judges should be authorized as
many as three law clerks each®® in. addition +to a centralized

3 staff of unspecified size. But the Standards warn that the

4 court "must be continually alert to the risk of internal

bureaucratization and against any ‘tendency to rely on staff

ry for decisions that should be made only be judges personal-
Lé ly. s«

The number of attorney aides in state appellate courts,

fE as evidenced by Table 1.8, has not exceeded +the limits

L3 suggested by +these authorities; although the bare figures do

not indicate whether judges delegate +their decision-making
function to an excessive extent. As stressed earlier, the
addition of attorney aides cannot be expected to increase the
number of cases decided by each judge unless the staff does,
indeed, preform some of +the decision making tasks previously
conducted by the judge.®® If the attorney aides are only
broadening the scope of the information search, their efforts
g0 towards increasing gquality of decision. The net impact,
7 in fact, could be to reduce +the judges decision capacity by
increasing the information that the judges must absord (e.g.,
the judges have the attorneys’® memoranda to read). In all it
s is likely +that the attorney aides’ functions fall intoc both
= categories; they preform some duties that judges previously
= preformed (such as uwriting first drafts of opinions), and they

also gather additional information for the judges to consider

K when deciding.

E

E 32 Carrington, ﬁeador, and Rosenberg, supra note 12, at 48.
faiid .

} 32 Standards Relating +to Appellate Courts 86-97 (Chi-
,E cago: American Bar Association, 1977).

@< 14. at 86.

== The central conclusion of HMeador'’s research was that
staff attorneys can only increase court output if judges spend
less time on each case by delegating to the staff some duties
now preformed by judges. Meador, supra note 12, at 97-107.
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Attorney Aides in Intermediate Appellate Courts in 1884
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Nebraska
Nevada
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New Jersey
Hexico
York
North Car.
North Dak.
Ohio
Oklahoﬁa
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Neu
Neu

Penn.
Rhode Is.
South Car.
South Dak.
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Utah
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West Va.
Wisconsin
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Table 1.8

Total Attorney Aides in the Appellate Svstem

Total Attorney Aides
Attorney Per Judge
Aides  in Increase-
1984 1984 10 yr. 16 yr.

Alabana . . . .
Alaska 18 2.3 .3 1.3
Arizona 486 2.3 .8 1.0
Arkansas 13 1.0 0 0
California 247 3.1 1.1 1.5
Colorado 36 2.1 1.1 1.1
Conn. 18 1.8 .8 .8
Delauare 5 1.0 0 T
Dist. Col. 23 2.8 1.1 .
Florida 107 2.0 .9 1.0
Georgia 44 2.8 1.7 1.8
Hawaii 18 2.3 1.3 1.3
Idaho 15 1.9 .7 .9
Illinois 138 2.8 .8 1.5
Indiana . 54 3.2 1.3 1.8
Ioua 22 1.5 0 .S
Kansas 20 1.4 .4 1.2
Kentucky 33 1.6 .8 1.1
Louisiana 145 2.7 1.4 1.8
Haine . 11 1.8 .8 1.8
Haryland 33 1.7 .7 .7
Hass. 41 2.4 .8 1.4
Michigan - . . . .
Minnesota . . .
Miss. 12 1.3 3 .3
Hissouri 80 1.5 .5 1.5
Montana 14 2.0 1.0 1.0

Law Clerks

Per Judge
Increase
10 year
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Aides
1884

Nebraska 11
Nevada .
Neuw Hanp. 10
New Jersey 82
New Hexico 23
New York 156
North Car. 31
North Dak. 9
Ohio .
Oklahoma .
Oregon 26
Penn.
Rhode .Is. 15
South Car.
South Dak. 7
Tennessee .
Texas 157
Utah 13
Vermont S.
Virginia 16
Washington 80
West Va. .
Wisconsin 32
Wyoming 5

Table 1.8

Attorney Aides

Per
in
1984

1‘5

{continued)

Law Clerks

Judge Per Judge
Increase Increase
10 yr. 18 yr. 10 year
.5 1.8 .5
1.0 1.8 1.0
.5 1.0 .2
.9 S .5
» . o
.8 .8 .1
.8 1.4 0
.3 .5 0
1.8 1.8 1.2
.8 1.4 .2
.9 1.4 .5
1.8 1.8 1.0
-.2 1.0 0
.6 1.1 0
1.2 1.0 .8
.3 .7 0
1.0 1.0 1.0
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1.6 OQOpinion Practices.

1.6.1 Introduction.

In appellate decision-making, the amount of time a judge
spends on each case is flexible. Appellate decisions
theoretically can be, although they should not be, based on a
cursory review of the parties’ contentions or on presentations
by +the court’s staff. Thus, appellate judges facing an
increasingly large caseload can select among several strateg-
ies. The judges can continue to expend the traditional effort
on each appeal and thereby permit a large backlog to accunul-
ate, or +they can spend less time on each case by eliminating
some of the traditional elements of +the appellate process.
Host such appellate courts adopt efficiency measures that
somewhat increase the court’s output per judge but do not
enable it to keep abreast of its worklocad. Some courts,
however, do dispose of huge caseloads by adopting extreme
departures from traditional appellate procedure.

The traditional appellate decision-making process
includes lengthy study of the issues by all judges hearing the
case. The judges read the briefs and relevant portions of the
record, and they listen to and question counsel during
hour—long oral arguments. After arguments the judges discuss
the case at length, reaching a tentative conclusion. There-
after, the assigned judge and his clerk carefully study the
record and briefs, conduct independent research for legal
authority missed by counsel, and write and opinion fully
explaining the reasons for +the court’s ruling on each issue
raised. The non-assigned judges closely read the draft
opinion and frequently suggest changes. The opinion is then
published in the state reports.

This is a description of how most appellate courts
operated until the recent caselocad increases. Courts with wide
discretionary jurisdiction, which are able +to limit their
caseloads, still generally follow +this procedure in cases
heard on +the nmerits. But most other appellate courtis have
curtailed important elements of the traditional procedure.

This and the following sections will outline changes that
high-volume courts, generally intermediate courts, have made
in recent years. The most important changes are probably
those dealing with opinion practices. Studies have shoun that
a large proportion of appellate judges’® time is consumed in
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preparing opinions.®® Therefore, this aspect of the appellate
process is a prime candidate for- changes that could lead to
major relief. Three types of changes are discussed here: 1)
restrictions on publication of opinions, 2) memo opinions
and 3) decisions without opinion.

1.6.2 Opinion publication.

Limiting opinion publication can save judges’® time
because the unpublished opinions need not be as polished as
regular published opinions.®7 The audience is limited to the
parties, their lauwyers, +the +trial judge, and the judges
deciding the appeal; the opinion is not written for prosperi-
ty, and it will not be used by lauyers and c¢itizens to guide
their affairs in future years. Because unpublished opinions
usually cannot be cited as precedent, the judges need not
spend as mnuch effort ensuring that in legal analysis is
correct. The facts need not be as thoroughly stated, and the
writing style need not be as polished. Further, there is less
need ¢o check thoroughly for non-substantive mistakes, such
as inexact citations. One appellate court expert has estimat-—
ed that unpublished opinions take about half the judicial tinme
published opinions take.=9 ABA Appellate Standard 3.37
recommends that opinions be published only if +they meet
specific, quite restrictive, criteria.=®

Decision efficiency is not the only rationale given for
limiting publication. It is often argued, for example, that
selective publication helps the bar by limiting the cost of
court reporters and by reducing the amount of material that
nust be reviewed when researching an issue.

Nevertheless, wunpublished opinions are +the subject of

38 See especially, Summary of the Third Circuit Time

Study (Federal Judicial Center, 1874); Osthus aand Shapiro,
Congestion and Delay in State Appellate Courts 25 (4American
Judicature Society, 1874); Arthur England and Michael McHMahon,
"Quantity Discounts in Appellate Justice," 80 Judicature 442
(1977).

37 Justice Smith, of the Arkansas Supreme Court, gives a
lengthy explanation of the reasons why time is saved in Smith,
"The Selective Publication of Opinions: One Court’s Exper-
ience, " 32 Ark. L. Rev. 26, 29-30 (1978).

@22 John Frank, quoted in Comment, "Do Unpublished
Opinions Hamper Justice?" 64 ABA J. 318 (1978).

28 Standards Relating +to Appellate Courts 62-83 (Chic-
ago: American Bar Association, 1877).
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Arizona
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Table 1.9

Percent of Opinions Unpublished

App. Systen

Percent Unpub.

1984 1974 1968

49
70
33

39

77
58

56

64
48
49
53
85
17

75
47

11

45
17
82

42
49

33

20
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Int. Courts
Percsent Unpub.
1984 1974
63 X
77 51
51 b3
85 8%
48 0
0 *
X X

X 3 .
0 o
0 0
45 b3
0 X
87 22
80 0
80 X
65 *
89 *
18 0
X X
82 72
83 0
X X

Sup. Courts

1984

28

o O .0 O

11

Percent Unpub.
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34
17

42
49
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33

o O 0O O O
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- Table 1.9 {(continued)

£3 App. Systen Int. Courts Sup. Courts
Percent Unpub. Percent Unpub. Percent Unpub.
E 1984 1974 1968 1984 1974 1984 1974
26 Missouri 3 0 0 3 0 0 0
¥ 27 Montana - 0 0 0 X % 0 0
o 28 Nebraska o o o * % 0 0
B 29 Nevada
2 30 New Hanp. . o ) * b .
- 31 New Jersey 74 84 65 76 89 0 0
;§ 32 New Hexico 57 17 0 83 18 44 15
33 New York 0 0 0 0 0 0 0
34 North Car. 31 0 0 35 0 0 o]
35 North Dak. 0 0 o . % X 0 0
38 Ohio . . . . . . .
37 Oklahoma . . . . .
38 Oregon 0 0 0 -0 0 0 0
39 Penn. . . . . . .
40 Rhode Is. 0 0 0 X * 0 0
41 South Car. . . . . .
42 South Dak. 0 o) 0 * X o 0
?% 43 Tennessee . . . . . . .
. 44 Texas 72 48 21%# 74 24 54 80
Pl 45 Utah 13 13 0 * * 13 13
ég 46 Vermont . . . ¥ X 0 0
- 47 Virginia 0 o -0 X X 0 0
ij 48 Washington 61 35 o] 70 44 o] 0
49 West Va. . . . X * .
50 Wisconsin 76 37 20# 84 X 0 37
51 Wyonming 0 o 0 E S X 0 0

% No intermediate court that year.
# These figures are for 1888.
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considerable criticisn. The major reason is +the lack of
accountability. A blunt statement of this position is found
in the follouwing passage from & synopsis of an A.B.A. confer-—
ence discussion:

Some appeals judges duck difficult rulings or try
+0 hide faulty logic by ruling 1in secret, s=aid
(Arizona Chief Justice) Cameron. Even uwhen those
factors are not present, he said, the practice
encourages the growing public mistrust of the
courts.=®

Professors Carrington, Meador and Rosenberg also believe that
unpublished opinions reduce visibility of appellate
decision-making, may undermine +the integrity of +the legal
process, and may lead to inconsistent decisions also.®?

The present research found that restricting opinion
publication is a very common efficiency measure. AS seen in
Table 1.9, courts in only a half dozen of the states studied
issued unpublished opinions in 1968. By 1974 the number greu
to 168, and by 1884 it was 25. (0Of the remaining 15 states, as
will be seen below, courts in six decide many cases without
opinion.) Overall, in 1984 appellate courts in the average
state decided 33 percent of ~their cases with unpublished
cepinion, up from 16 percent in 1974.

1.6.3 HMemo opinions.

The second opinion-uwriting efficiency measure that many
courts have adopted is +to issue very short opinions in the.
less important cases. Because quantitative information about
opinion length is not available,®® <this research studies the
use of per curiam and memorandum opinions, opinions that are
not signed by an authoring judge. Such opinions, called "menmo
opinions" here, are generally short opinions, less than a
printed page, much shorter than the typical signed opinion. A
few courts, houwever, curtail opinion writing by issuing very
short signed opinions, and these are not included in the

4© Comment, supra note 38, at 318.

4% Carrington, HMeador, and Rosenberg, =supra note 12, at

35-41. A number of other scholars have questioned the
unpublished opinion practice, especially because of the danger
of inconsistent decisions. E.g., Gardner, "Ninth Circuit’s

Unpublished Opinions: Denial of Equal Justice?" 81 ABA J. 1124
(1875).

“

%= It is not practical to calculate the nelgth of
opinion issued by forty courts over 17 years.

gach




Table 1.10

Memo Opinions - Percent of Opinions

sppellate Intermediate Suprene
Systen Courts Courts
1984 1974 1968 1884 1874 1984 1974
01 Alabanma .
E3 02 Alaska . S . g
L 03 Arizona 0 0 0 0 o 0 0
04 Arkansas 7 2 1 5 ® 12 2
05 California 7 24 0 7 25 0 0
06 Colorado 0 o 0 0 0 0 0
07 Conn. 0 0 0 0 o] 0 0
08 Delauare 81 52 10 X P 3 81 52
A 08 Dist. Col. 56 49 . % X 56 49
i 10 Florida 25 34 15 24 34 53 28
- 11 Georgia i ) i A * B
bl 12 Hawaii . . . B * c
13 Idaho 0 8 1 0 X 0 8
E% 14 Illinois 64 11 . 67 12 0 S
15 Indiana o 0 . 0 0 0 0
18 Iowa 13 8 0 14 * 12 8
17 Kansas . . . b 4 X .
18 Kentucky . 53 0 0 3 53
19 Louisiana o . 0 o - 0 0 0 0
20 Haine i6 5 3 X X 16 - B
21 Haryland 75 81 37 82 72 10 14
22 Hass. 61 31 32 78 48 11 i1
23 Michigan . . . . . . .
24 Minnesota . . . . . . .
ﬁé 25 Hiss. o 0 0 * X 0 0
ket 26 Missouri A A A A A A A
27 Hontana 0 0 0 X S 0 o
28 Nebraska 18 0 0 X X 18 0
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Table 1.10 (continued)

|

o
Bl ad o,

Appellate Intermediate Suprene
System Courts Courts
1984 1974 1968 1984 1974 1984 1974

29 Nevada . . . . . .

30 New Hamp. . 18 22 X 3 . 19

31 New Jersey 73 89 87 74 91 24 46
C} 32 Neuw Mexico 58 18 1 63 18 48 17

33 New York 58 44 . 60 47 44 15

34 North Car. . . . B . 14 | 3

35 North Dak. 0 0 0 X % 0 0

36 Ohio . . . . . . .

37 Oklahoma .

38 Oregon ] 8 0 7 11 0 0

38 Penn. . . .

40 Rhode Is. 4 S 9 X X 4 g
5 41 South Car. . . . . )
42 South Dak. A A 8 % % A A
& 43 Tennessse . . . . . . .
ké 44 Texas 31 36 . 29 5 53 57

45 Utah 27 1 1 X * 27 . 1

48 Vermont . . . X * .

47 Virginia : . . . * *

48 Washington . . . . . .

49 West Va. . . . o . L

50 Wisconsin 39 40 . 43 X 0 40

51 Wyoning 0 S 17 * X 0 S

Note — A "O' means that there were no or very few memo opinions.
% No intermediate court that year.

&'.
é} A - less than 15% of the decisions are by memo opinion.
: B - 15% to 50% of the decisions are by memo opinion.

C - 50% to 85% of the decisions are by memo opinion.
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variable here. Both memo opinions and signed opinions, it
should be added, can be either published or unpublished,
although many courts publish memo opinions less frequently.

Information about +the exact number of memo opinions is
not available for several states studied. Table 1.10 gives
the percent of cases decided with memo opinion when that
information is availables;s when it is not, the table gives only
a percentage range for the amount of memo opinion use. Here,
again, appellate courts are cutting back on <their opinion
work, but the changes have not been as dramatic as the changes
in publication practices. Only half a dozen states appreci-
ably increased the ©portion of memo opinions, and several

actually reduced their use.

1.6.4 Decisions Without Opinions.

A drastic way to decrease the +time spent on opinions is
sinply to decide cases without written opinions. The litig-
ants and +the attorneys are given no explanation for the
decision, other +than comments the judges may have made
during oral arguments. As might be expected, many commentat—
ors have objected to this practice and listed many evils.=*=
If judges do not give reasons for decisions, losing parties
may not be satisfied +that sufficient attention was given to
their contentions; the court may seem arbitrary. This belief
may spread beyond those immediately connected with the case
and reach the legal community and even the general public.
The act of writing opinions is also an important part of the
decision process since +tentative ideas may not survive
the test of putting +them in writing. Finally, opinions are
absclutely necessary under the common law tradition whenever
the decisions create new law or change existing law.

Table 1.11 shows +the percent of cases decided without
opinion in the states studied here. Nearly half, 18 of the
40, now decide at least some cases without opinion,®**® a
substantial increase from 4 in 1968 and 11 in 1874. Host
courts that decide cases without opinions, houwever, do not use
the practice frequently. The average percent of cases decided
without opinion among the states is 11 percent {(up from 7

%3 See especially, Standards Relating to  Appellate
Courts 60 (Chicago: American Bar Assocciation 1877); Carring-
ton, Meador, and Rosenberg, supra note 12, at 8-10, 31-32;3
Carrington, supra note 10. ‘

44 PFor Virginia and New Hampshire cases decided by
denying review are treated as cases decided without opinion.
See Chapter 8.




Table 1.11

Percent Qf Decisions Without Opinions

Appellate Intermediate Suprene
Systen Court Cour+t
1984 1974 1984 1884 1974 1984 18974
0l Alabana .
02 Alaska 0 0 0 0 X o] 0
03 Arizona 2 o 0 2 0 0 0
04 Arkansas 11 0 o 17 X 0 0
05 California 0 0 0 o . 0 0 0
08 Coloradoe 0 0 0 0 0 0 0
07 Conn. 0 0 0 0 X 0 0
08 Delaware C o 0 X X o 0
09 Dist. Col. 7 - 11 X * 7 11
10 Florida 44 31 21 48 35 0 0
o3 11 Georgia 13 0 . 10 0 20 0
& 12 Hawaii o o o o x o 0
13 Idaho o 0 0 0 X 0 0
14 Illinois 0 0 0] 0 0 0 0
15 Indiana 0 0 0 0 0 0 0
16 lowa 12 21 13 o * 27 21
17 Kansas 12 0 0 17 % 0 0
m 18 Kentucky o o o 0 % o o
g 19 Louisiana 1 0 0 0o 0 17 0
20 Haine 0 0 0 X * 0 0
21 Haryland 0 0 0 0 0 0 0
22 Hass. 0 0 0 0 0 0 0]
E} 23 Michigan . . .
24 Hinnesota . . . .
F% 25 HMiss. 28 35 28 X 3 28 35
- 26 Missouri 0 0 0] 0 0 o 0




Table 1.11 (continued)
Eg Appellate Intermediate Suprene
' Systen Court Court
{3 1984 1974 1984 1884 18974 1984 1974
27 Hontana 0 0 ¢ X * 0 0
~ 28 Nebraska 31 11 0 X * 31 11
? 28 Nevada E 3 *
&z 30 New Hamp. . o) 0 % X . )
31 Neuw Jersey 17 0 ) 17 0 0 0
32 Neuw HMexico ¢ 18 o o 26 0 0
33 New York 35 48 . 36 47 30 83
34 North Car. 0 0 0 0 0 0 0
35 North Dak. 0 0 0 3 X o 0
38 Ohio . . . . .
37 Oklahonma . . . . . .
Fﬁ 38 Oregon 5? 17 0 B1 24 0 0
U 38 Penn. . . . . .
40 Rhode Is. 48 3 0 X X 48 3
41 South Car. . . . . .
42 South Dak. 8 0 0 X * . 8 0
43 Tennessee . . . . . . .
44 Texas 0 0 0 0 0 0 0
m 45_Utah 15 0 0 % X 15 0
Eﬁ 48 Vermont ' . . . X X . .
47 Virginia . 88 84 85 * % 88 84
48 Washington 0 0 0 0 0 0 0
49 West Va. .
gg 50 Wisconsin 0 1 0 X 0 1
| 51 Wyoming 0 0 0 * X 0 0

3
L§ % No intermediate court.
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Table 1.12

Percent Decided Without Published Opinions

Alabana
Alaska
Arizona
Arkansas
California
Colorado
Conn.
Delaware
Dist. Col.
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
lowa
Kansas
Kentucky
Louisiana
Haine
Maryland
Hass.
Michigan

Minnesota

Miss.
Missouri
Montana

Appellate
System

1984 1874 1968

49 0
72 45
44 17
84 82
39 0
0 0
77 42
63 80
44 31
13 5
Se 33
0 0
B4 20
48 0
61 21
65 0
85 685
18 0
0 0
75 82
47 0
39 35
3 0
0 0

Intermediate
Court

1984 1974

(¢ 63 3
0 79 51
0 88 - *
47 85 8%
0 48 o}
0 0 X
C X X
. X X
21 46 35
10 0

0 45 *
0 0 X
87 22

. 80 o)
13 80 3
0 82 %
15 89 X
0 19 0
0 * X
14 82 72
0 83 o)
28 X *
0 3 0
0 * X

Suprene
Court
1984 1974
26 0
8 34
0 17
0 0
0 0
o) 0
77 42
63 60
0 0
20 14
62 33
0 0
0 5

0
39 21
25
65 85
17 0
0 0
10 20
0 o
39 35
0 0
0 0
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28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
48
47
48
49
S0

51

Nebraska
Nevada
New Hanp.
New Jersey
New Hexico
New York
North Car.
North Dak.
Chio
Oklahona
Oregon
Penn.
Rhode Is.
South Car.
South Dak.
Tennessee
Texas
Utah
Vermont
Virginia
Washington
Yest Va.
Wisconsin
Uyoning

Table 1.12 (continued)

Appellate Intermediate
Systen Court
1984 1974 18868 1984 1974
31 11 0 * *

‘ . X 3

0 o X X

g2 84 65 94 89
57 36 0 863 . 44
35 48 . 36 47
31 0 0 35 o
o 0 0 * X
83 i8 0 68 25
48 3 0 % X
8 0] 0 S X
72 48 . T4 24
28 13 0 X 3
. . . * X
88 84 85 * X
81 35 o 70 44
. X b 3

76 38 . 84 X
0 0 0 X X

* No intermediate court.

‘Suprene
Court
1984 1974
31 11

0

0 0

44 18
30 83
o o

0 0

0 C

48 3
8 0

54 80
28 13
o v/

88 84
o 0

0 39

o Q
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percent in 1874). OCnly in eight states are more than a fifth

of the cases decided without opinion. These include states
Wwith extremely high outputs per judge: Virginia, Florida, and
New York (see Table 1.2), suggesting that limiting opinion

Wwriting can help judges to decide large numbers of cases.

The decisions without opinion are, in addition, decisions
without published opinions. Hence, when they are added to
decisions made by unpublished opinions, the result is a more
comprehensive measure of opinion curtailment. This is shoun
in Table 1.12. Appellate courts in only six of the states
studied nouw publish opinions in all cases. HNost are states
without intermediate courts; and the two exceptions, Connecti-
cut and Idaho, acquired intermediate courts in <the past
few years. Appellate courts in almost half the states in the
" study now decide most cases without published opinions; only

six states fell in that category in 1974. :

1.7 1Intermediate Appellate Courts.

1.7.1 Introduction.

The most drastic relief for a supreme court is the
creation of an intermediate appellate court or the’ 'expansion
of the jurisdiction of an existing one. Thirty-six states
now have intermediate courts, and 28 of these were included in
this research.=<® Of these, 17 created intermediate courts
during the period of the study, and eleven greatly increased
the jurisdiction of existing courts. This section will
outline the numerous arguments for and against intermed-
iate courts, and it will describe the various arrangements for
dividing jurisdiction between intermediate and supreme courts.

1.7.2 Benefits Intermediate Courts.==

The major reason for having an intermediate court is to
increase the appellate judicial capacity in the state without
adding judges to the supreme court. It enables +the appellate
system +to decide more appeals, and it enables the suprenme

4% Yirginia, one of the 36 states, received its inter-
mediate court in 1985, after the period covered by the present
research.

“= Examples of +the many uwritings that have di=scu=sssd
this topic are: Intermediate Appellate Courts (Chicago: Amer-
ican Judicature Society, 1968); M. Osthus and R. Shapiro,
Congestion and Delay in State Appellate Courts (Chicago: Amer-—
ican Judicature Society, 1874)3; Harvell, supra note 12, at
84-98.
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court justices +to spend more time on cases important to the
law - making <function. The extent of relief, of course,
depends on now many cases are routed to the intermediate court
- that is, on the jurisdiction arrangement, the topic of the
next section. Supreme court justices consider intermediate
courts an important way to reduce backlog.=7 Several studies
have estimated +the relief afforded and found it substant-
ial.=2=2

Since appeals decided by +the intermediate court can be
reviewed by the supreme court (except in Florida and, for a
few cases, in Texas), the relief to the supreme court derives
largely from +three factors: 1) the portion of cases decided
by +the intermediate court +that result .in petitions for
reviewu, 2) the difference in the amount of work required to
decide appeals on the merits and the work required to decide
the petitions for review, and 3) the percent of the petitions
accepted and, thus, granted full scale review. The evidence
is that a sizeable portion of appeals end after the intermed-
iate court decision, +that +the petitions require relatively
little work by the judges, and a very small percentage of the
petitions are granted.<® This issue is discussed in consider-
able depth in Chapter 11.

An  important additional ©benefit is that intermediate
courts relieve supreme court justices of most of +the dispute
deciding duties, such that +they can concentrate on the more
important law making duties — +that is, on the minority of
cases that have major significance beyond +the litigants.
As a practical matter, however, the actual impact on the
quality o©f law-making is probably impossible +to estimate
except through crude criteria such as opinion length.®=°

%7 Osthus and Shapiroc, supra note 468, at 42-43.

4® Clark, "American Supreme Court Caseloads: & Prelimin-
ary Inquiry," 26 Am. J.Comp. L. 217,218 (1978); Harvell, supra
note 12, at 863 John Stoockey, "Creating an Intermediate Court

of Appeals: Workload and Policymaking Consequences," in Philip
Debois, ed., The Analysis of Judicial Reform (1982). But see,
Eugene Flango and Nora Blair, "Creating an Intermediate

Court: Does It Reduce +the Caseload of +the State’s Highest
Court, " B84 - Judicature 75 (1980).

%3 See especially Stooky, supra; Thomas Marvell, "The
Problem of Double Appeals," 2 Appellate Ct. Ad. Rev. 23
(1979); England and McHahon, supra note 36.

~©®°© See, e.g., Groot, "The EIEffects of an Intermediate
Appellate Court on the Supreme Court Work Product: The North
Carolina Experience," 7 Wake Forest L.Rev. 548 (18971).
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1.7.3 Drawbacks of intermediate courts.

These benefits of intermediate courts, especially the
enhanced decision capacity, mnust be balanced against the
drawbacks of extra expense and delay for 1litigants and
extra cost to the state. The impact on the litigant largely
depends on the number of double appeals. Petitions for review
add slightly to the expense and delay of appellate litigation,
and if review is accepted the time required for final decision
and the attorney expense can be substantial.®* As discussed
above, +this 1issue is also key to whether creation of an
intermediate court can reduce supreme court workload; and
the topic will be addressed at length later in Chapter 11.

The second major drauback is the expense of the intermed-
iate court, especially salaries of judges and staff and the
cost of more office space. A further drauwback, difficult to
evaluate, is +the possible unattractiveness of intermediate
appellate court judgeships.

1.7.3 Division of jurisdiction.

The importance of +the drawbacks and benefits depends
largely on the jurisdictional arrangement +to divide initial
appeals between +the supreme and intermediate courts.. There
are three basic systems for apportioning first appeals betueen
the two court levels: 1) all, or virtually all, appeals are
routed to the intermediate court, with discretionary review
thereafter in the supreme court,®= 2) initial appeals are
filed in +the supreme or intermediate court, according to
subject matter jurisdiction specified in statutes or court
rules, and 3) the -supreme court screens initial appeals and
apportions them between itself and the intermediate court.
States often shift from the second or +third system +to the
first as caselocads increase.

In the present study, the variety of jurisdiction
arrangements is important for tuwoc reasons. First, it is
difficult to compare supreme court or intermediate caseloads
ocutput across states, because +the type of appeals received
differs; and comparisons over years in a single state are not
meaningful when a court’s jurisdiction changes. Chapter 6
discusses +this topic in more detail. Second, the nunmber

®1 See Marvell supra note 12, at 88-89.

®2 In several states litigantz have a righty to mandat-
ory review of Some intermediate court decisions by the suprene
courts, for example when there is a dissent in the former.




Table 1.13

i3
Li Court Structure: - Use of Intermediate Courts and Panels
ij
] . . Percent of Appeals Average Decision Unit (Panel) Size
Decided by the Intermed. Suprene Appellate
& Intermediate court Court Court Systen
1984 1974 1968 1984 1984 1984 1974 1968
01 Ala e e e . . . . .
02 Aka 61 0 ) 3.0+ 5.0 3.8 S# 3%
03 Ariz 90 65 65 . 3.0 5.0 3.2 3.5 3.5
04 Ark 65 ) 0 3.0 7.0 4.4 TH %
| 05 Cal 88 97 94 3.0 7.0 3.1 3.1 3.2
Q? 06 Col 81 53 0 3.0 7.0 8.7 3.8 5.0
07 Conn 48 o 0 3.0 5.0@ 4.1 5.0 5.0
08 Del 0 0 0 * 3.08 3.0 3% 3%
08 D.C. 0 o . % 3.08 3.0 3.0 .
oo 10 F1 95 90 83 3.0 7.0 3.2 3.2 3.3
L 11 Ga 76 62 . 3.0 7.0 4.0 4.5
_ 12 Ha 34 ) o) 3.0+ 5.0 4.2 4.8 5.0
i§ 13 14 51 o) 0 3.0+ 5.0 4.0 5.0 5.0
14 I11 g6 80 . _ 3.0 7.0 3.2 3.4
15 Ind 76 74 . 3.0 5.0 3.5 3.5- .
18 Ioua 54 0 ) 3.1 4.98 3.9 5.0 6.5
¥ 17 Kan 7% o o . 3.0 7.0 4.2 9% o
-4 18 Ky 85 0 0 3.0 7.0 3.6 3.0 4.0
: 19 La 83 79 90 3.0 7.0 3.3 3.8 3.4
‘ 20 He . 0 0 0 X 6.08 6.0 5.5 5.5
- 21 Hd 89 81 59 3.0 7.0 3.4 3.7 4.0
Xg 22 Mass 74 S8 O 3.0 5.08 3.5 3.8 5.0
23 Mich . . . . . .
[1 24 Hinn . . . .
} 25 Miss o 0 0 * 7.3@ 7.3 7.8 7.9
I 26 Mo 93 64 48 3.0 . 7.0 3.3 3.7 4.8
% 27 Hont 0 0 0 ¥ 8.0@ 6.0 S# S%
f%

=
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Table 1.13 (continued)

Percent of Appeals Average Decision Unit (Panel) Size

Decided by the Intermed. Suprene Appellate

Intermediate court Court Court Systen

1984 1974 1868 1984 1984 1984 1974 1968

28 Neb 0 o 0 . X 8.7@ 8.7 6.7 T#
29 Nev . . . . . . .
30 NH . 0 0 S 5.0 % 5§ S5#
31 NJ 98 g5 85 2.2 7.0 2.3 3.2 3.6
32 NH 68 72 38 3.0 3.0@ 3.0 2.8 3.0
33 NY 93 91 90 4.6 7.0 4.8 5.2 5.2
34 NC 88 86 71 3.0 7.0 3.5 3.5 4.2
3% ND 0 o 0 % 5.0 S S# S
36 Chio . . . . .
37 Okl . . . . . .
38 Or 94 71 0 3.0 7.0 3.3 3.6 5.0
38 Penn . . . . . . .
40 RI o) 0 0 X 4.2@ 4.2 S# S
41 SC . . . . . R .
42 SD 0 o o * 5.0 S# S# S
43 'Tenn . . . . . .
44 Tex 80 23 54 3.0 8.0 3.8 B.6 4.1
45 Utah 0 0 0 X 5.0 S# S# S#
46 Vt . . . X 5.0 . .
47 Va o o0 0 X 3.5& 3.5 3.6 3.8
48 Wash 87 78 O 3.0 9.0 3.8 4.8 5.0
48 WVa . . . . . .
50 Wisc 81 0 . 2.6 7.0 3.0 T# .
51 Wy 0 0 0 X 5.0 54 5% 44

% No intermediate court
+ Only three judges on the intermediate court.

# This figure represents supreme courts sitting en banc.

@ Supreme courts sitting in panels.
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double appeals depends largely on the method for dividing
jurisdictiaon between +the two courts. The first model, with
nearly all initial appeals filed in +the intermediate court,
leads to the most double appeals; and the third arrangement,
with pour over jurisdiction in the intermediate court, usually
results in the fewest double appeals. This will be discussed
further in Chapter 11.

1.7.4 Extent of intermediate courts.

As explained in Chapter 10, the present research measures
the use of intermediate courts by the percent of cases decided
there. This measure permits one to take account both of the
existence of intermediate courts and of the varying jurisdict-
ional splits between +the two court levels. The resulting
figures are shown in Table 1.13: +there has been a substantial
shift of caseload from supreme courts to intermediate courts
in most states. The average percent decided in intermediate
courts for the states with data has grown from 22 in 1968 to
34 in 1974 to 54 in 1984. 4 major issue for this research is
whether this shift has increased the productivity of the state
appellate systems.

1.8 Use of Panels and Reducing Panel Size.

1.8.1 Panels in supreme courts.

As was discussed earlier, decision by panels theoretical-
ly permits court expansion without =substantial loss of
productivity per judge. Supreme Courts use panels less
often than intermediate courts do and +then wusually only as
expediency measures +to be abandoned after other relief, such
as creation of an intermediate court, is received. Panel size
varies from +three to six. Host supreme courts using panels
require that a majority of judges <concur . in each decision:
hence panel size is usually larger than half the court, and
the case is heard en banc whenever those concurring in the
panel decision dc¢ not constitute a majority of the whole
court. For example, a seven—judge court may sit in five-=judge
panels with en banc review Whenever +two judges dissent. On
the other hand, two nine—judge supreme courts, in Mississippi
and the District of Columbia, sit in three-~judge panels
permitting decision by substantially less than half the
court. :

Panels in supreme courts are the subject of considerable
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conmentary.®® The arguments why panels increase a court’s
efficiency are many. The judges hear fewer arguments, read
fewer briefs, and review fewer draft opinions. Panel hearings
do not, houwever, reduce the number of majority opinions
written by each judge. On the other hand, +the drawbacks of
the panel system in a court of last resort are substantial.
The court’s decisions may not be consistent, leading to uneven
justice to litigants and to disharmonious law in the
jurisdiction. The panel judges may make overly fine distinct-—
ions to0 avoid precedent created by prior panel decisions. The
knowledge and experience of all the court’s judges are not
available when +the court performs its law—making function.
The probability of a panel representing all significant points
of view +that the full court would consider in a complex case
is small. This narrow viewpoint presents major problems in
the court’s law-making function. As a practical matter, the
full implications of +the ©panel system cannot be measured
accurately. :

ABA Appellate Standard 3.01 states absolutely that high
courts should not sit in panels for the follouwing reasons:

In some states having no intermediate appellate court,
the supreme court sits in divisions in order to cope
with a caselocad +that would be +too large +to handle
if the court were to sit en banc in every case. The is
arrangement has often been used as a means of transition
to the establishment of an intermediate appellate
court. The result of such an arrangement is that the
court functions simultaneously as a court of
intermediate review when it sits in divisions and as a
court of subsequent review when it sits en banc. If the
court’s docket in such a systen is carefully
administered so +that important or difficult cases are
identified before heard and assigned directly for en
banc hearing, a single .supreme court can handle the
system’s appellate responsibilities in an effective
vay. Experience indicates, however, that such an
arrangement may persist long after the point has been
reached when an intermediate appellate court should have
been established. HNoreover, internal inconsistency in
the court’s decisions may be ignored or toclerated to an
excessive degree in the hope of avoiding the cost of
establishing an intermediate court.®<

B2 See especially, Lilly and Scalia, supra note 17, at
22-25, 34-42; Subcommittee on the Workload of the District of
Columbia Court of Appeals, supra note 12, at 21-24, 157-72.

B4 Standards Related 10 Appellate Courts 53
(Chicago: American Bar Association, 1977).
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The panel procedure noted in the above passage as an effective
answer to large caseloads is not the procedure generally used.
High courts using panels usually hear the great majority of cases
initially in panels and schedule exXtremely feu for later revieu
by the full court.

Table 1.13 shows the extent of panel use in 1984. 0Of the 41
states covered in this study, supreme courts in 12 sat in panels
that year: Connecticut, Delaware, District of Columbia, Iocwa,
Maine, Hassachusetts, Hississippi, Hontana, MNebraska, New HMexico,
Rhode Island, and Virginia. Another 10 supreme courts sat in
panels at some pericod hetuween 1968 and 18984, abandoning the
practice after intermediate courts were created or expanded.
These states are Arizona, Arkansas, Colorado, Florida, Kentucky,
Maryland, Missouri, Oregon, Texas (Court of Criminal Appeals),’
and Washington.

1.8.2 Panels in intermediate courts.

Nearly all intermediate courts either have only three judges
or hear cases in panels of three (see Table 1.13). Two inter-
mediate courts hear cases in panels larger than three: The New
York Appellate Division sits on 4 or 5 judge panels, and five
judges 'hear cases in +the Alabama Court of Civil Appeals. Also,
intermediate courts in Arkansas, Iowa, and Oregon sat en banc for
the first one to six years of their existence.

Only two courts hear cases in panels smaller than three: 1)
The New Jersey Appellate Division hears many cases in two—judge
panels; but three judges hear cases that the presiding judge
believes contain issues of public importance, of special diffic-
ulty, or of precedential value. O0Of course, a third judge also
nust be brought in when the two judges disagree. 2) At .the
Wisconsin Court of Appeals, a single judge hears appeals in
several categories of minor cases. Litigants can request a
three—judge panels. These rather extreme measures may increase
appellate court p