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Staff Summary of F'indings and Conclusions 

Legal authority for the allocation of parole jurisdiction between 
the Federal and District of Columbia governments is determined by 
title 24, section 209 of the District of Columbia Code. Congress 
enacted this provi.c;ion in 1934 when it amended the 1932 "Board of 
Indeterminate Sentence and Parole" for the District of Columbia 
Act. That act authorized indeterminate sentencing for offenders 
connected with crimes in the District of Columbia and created the 
District of Columbia Board of Parole. 

Pursuant to section 24-209, parole authority is governed by an 
offender's place of confmement. Thus, if an offender convicted of 
District of Columbia offenses was confined in a Federal facility, the 
U.S. Parole Board exercised parole authority over that offender. 

Legislative hearings on this issue revealed that section 24-209 was 
a major problem in the allocation of parole authority. H.R. 2050 
evolves from this provision. Section 24-209 is both antiquated and 
ambiguous. It has resulted in significant administrative and legal 
problems. Moreover, after more than 50 years, courts have yet to 
reach a consensus about the scope of parole authority allocated by 
section 24-209. 

This presently existing tension is exacerbated by congressional 
passage by Public Law 98-473, the Comprehensive Crime Control 
Act of 1983, which abolished Federal parole and the U.S. Parole 
Commission in 1991. 

In view of congressional enactment of the District of Columbia 
Self-Government and Reorganization Act in 1973, and the subse­
quent creation of a local government, the committee determined that 
the District, like States, should exercise pa:role jurisdiction over 
offenders of its laws, regardless of place of confmement. 

This remedy would resolve existing legal disputes and facilitate 
certain administrative problems, particularly as the present parole 
system affects female District of Columbia offenders confined to 
Federal prisons. 

(VI 

MERVYN M. DYMALLY, 
Chairman . 



ff\~li<'::!~!'1~~l_!iji.U;GliS:;\dha: .. lfuit',\f:-£U!#ll£W'f.i?£"'*'"~~ j,~.$d!f.ilE!,?",'*!1¢l,k*d}:;t:· .. @".. .. :y,jj\~,t""Ja "'~'.l,j'N:;1\~~~~':l;-~!t<-",·~··."',~j- ,~"",-;."y •.. ~.,,,,-,,,.,,, .... ,-.~ ""--'''''''- < .", ....... -.~.. '<.' 

~ 

HEARING ON R.R. 2050 AND H.R. 3370 

TUESDAY, OCTOBER 1, 1985 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITrEE ON JUDICIARY AND EDTJCATION, 

COMMITTEE ON THE DISTRICT OF COLUMBIA, 
Washington, DC. 

The subcommittee met, pursuant to call, at 9:10 a.m., in room 
1310, Longworth House Office Building, Han. Mervyn M. Dymally 
(chairman of the subcommittee) presiding. 

Present: Representatives Dymally, Wheat, and Bliley, 
Staff present: Donald Temple, senior staff counsel; and Ronald 

Hamm, minority staff assistant. 
[The bill H.R. 2050 follows, along with a summary background 

and section-by-section analysis.] 
(The bill H.R. 3370 follows, along with a section-by-section analy­

sis.] 
(1) 
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99TH CONGRESS H R 2050 
1ST SESSION . .. 

To give to the Board of Parole for the District of Columbia. exclusive power and 
authority to make parole determinations concerning prisoners convicted of 
violating any law of the District of Columbia, or any law of the United 
States applicable exclusively to the District. 

IN THE lIOUSE OF REPRESENTATIVES 

APRIL 16, 1985 

:nfr. DYMALLY introduced the following bill; which was referred to the Committee 
on the District of Columbia 

A BILL 
To give to the Board of Parole for the District of Oolumbia 

exclusive power and authority to make parole determina­

tions concerning prisoners convicted of violating any law of 

the District of Columbia, or any Jaw of the United States 

applicable exclusively to the District. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. The first sentence of the first Rection of the 

4 Act entitled ({An Act to reorganize the system of parole of 

5 prisoners convicted in the District of Oolumbia", approved 

6 July 17, 1947 (D.C. Oode, sec. 24-201a; 61 Stat. 378), is 

7 amended by striking out "for the penal and correctional insti-

... 

ir 
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1 tutif)ns of the District of Oolumbia" and inserting in lieu 

2 thereof "for prisoners convicted of violating any law of the 

3 District of Oolumbia or any law of the United States applica-

4 hIe exclusively to the District of Oolumbia" . 

5 SEC. 2. The Act entitled "An Act to establish a Board 

6 of Indeterminate Sentence and Parole for the District of 00-

7 lumbia and to det5lnnine its functions, and for other pur-

8 poses", approved July 15, 1932 (D.O. Oode, sec. 24-203 

9 through sec. 24-209; 47 Stat. 696-699), is amended-

10 (1) in section 6 (D.O. Oode) sec. 24-206)-

11 (A) by striking out "(a)" in subsection (a)j 

12 and 

13 (B) by striking out subsection (b); and 

14 (2) by striking out section 10 (D.O. Oode, sec. 

15 24-209) and inserting in lieu thereof the following new 

16 section: 

17 "SEC. 10. The Board of Parole for prisoners convicted 

18 of violating any law of the District of Oolumbia or any law of 

19 the United States applicable exclusively to the District of 

20 Oolumbia (created pursuant to the first section of the Ant 

21 entitled 'An Act to reorganize the system of parole of 

22 prionsers convicted in the District of Oolumbia', approved 

23 July 17, 1947 (D.O. Code, sec. 24-201uj61 Stat. 378) has 

24 exclusive power and authority, subject to the provisions of 

25 this Act, to release on parole, to terminate the parole of, and 

aBR 2050 lH - ••. 
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1 to modify the tenns and conditions of the parole of, any pris-

2 oner convicted of violating a law of the District of Columbia, 

3 or a law of the United States applicable exclusively to the 

4 District of Columbia, regardless of the institution in which 

5 the prisoner is confined.". 

6 SEC. 3. Section 304(a) of the District of Columbia Law 

7 Enforcement Act of 1953 (D.C. Code, sec. 4-134(a); 67 

8 Stat. 100) is amended by striking out ", or the United States 

9 Board of Parole has authorized the release of a prisoner 

10 under section 6 of that Act, as amended (D.C. Code, sec. 24-

11 206),". 

12 SEC. 4. (a) After the date of enactment of this Act, indi-

13 viduals convicted of violating both a law of the District of 

14 Columbia (including any law of the United States applicable 

15 exclusively to the District) and a law of the United States 

16 shall be given separate and distinct sentences for such con-

17 victions. 

18 (b) The United States Parole Commission shall retain 

19 parole authority over individuals who, prior to the ds,te of 

20 enactment of this Act, received unified sentences for viola-

21 tions of both .tlaw of the District of Columbia (including any 

22 law of the United States applicable exclusively to the District 

23 of Columbia) and a law of the United States. 

24 SEC. 5. Within one year after the date of the enactment 

25 of this Act, the Board of Parole for the District of Columbia, 

.. 
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1 under applicable guidelines, shall make parole eligibility de-

2 terminations and shall set a date certain for full parole hear-

3 ings for all individuals brought within the parole authority of 

4 such Board under this Act. Each such individual shall be 

5 notified in writing of any determinations made under this sec-

6 tion. 

7 SEC. 6. (a) Except as provided in subsection (b), the 

8 provisions of this Act shall take effect on the date of the 

9 enactment of this Act. 

10 (b) The amendments made by sections 1, 2, and 3 of this Act 

11 shall take effect one year after the date of the enactment of 

12 this Act. 

o 

sBR 2050 ill 
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ca.NI1TIm ON 'nm VlSTRI('1' OF COLUIIllIJ\ 
SUBCQ\fMI11'EE ON JUDICIARY .M'lJ EDUCATION 

SU',I.\IARY BACKGROUND 
ON 

[LR. 2050 

H.R. 2050 is a bill "hich would transfer parole authority from the United States 
Parole CO!lIDlission to the District of Columbia Parole Board ever prisoners 
convicted exclusively of District of COltunhia laNs and confined in Federal 
correctional institutions. 

Presently, Federal prisons house over 2,OVO Di5trict of Columbi~ prisoners. 
D.C. Code Section 24-209 vests authority over D.C. Code offenders confined in 
Federal prisons with the United States Parole Commission. Prisoners housed in 
local penal facilities are subject to D.C. Parole Board Authority. Thus, the 
place of a D.C. Code offender's confinement detenlllnes parole authority. Moreover, 
courts have not yet decided 11hether Federal or District of Coltunbia parole standards 
should be applied to parole determinations of D.C. Code offenders in Federal prisons. 

On its face, D.C. Code Section 24-209 is contrary to current Federal-State 
practices. All States which house their prisoners in Federal correctional 
facilities retain parole authority over them. TIl is issue is further complicated 
by the fact that all female D.C. Code offenders sentenced to greater than one 
year terms are confined eXClusively to Federal penal institutions. 

In respective law suits, male and female offenders convicted ot Distri.ct of 
Columbia laws and confined to Federal correctional facilities Ilave challenged 
the constitutionality of Section 24-209. In January, 1972, Lana Garnes, female 
District of Columbia offender, challenged the constitutionality of the parole 
process. l.ana Phoebe Garnes, et a1 v. Patricia Taylor er aI, Civil Action 
No. 159-72 {D.D.C. Dec. 10, 1976). This case \~aS settled and dismissed in 
December, 1976 pursuant to a stipulation cO!lIDlonly kpoHn as the Garnes Decree. 
Implementation of the Garnes Decree met numerous procedural and tecJUlical 
diffiCUlties. The Garnes Decree I~as finally implemented in ~Iay 1983. Pursuant 
to the implementation agreement, female offenders of District of COlumbia laws 
assigned to Fetleral corrections facili bes may elect to tran~fer back into 
District of Columbia corrections systems within nine months of their parOle 
eligibility dates. Onc~ transferred, the District of Coltunbia Board of Parole 
excrcisc3 parole authority over such offenders. 

In 1980, Michael Cosgrove. on behalf of male 0 ([cntlors of District of Columbia 
laws assigned to Federal correctional faCllities, challenged the application of 
Federal parOle guidelines to decisions of their pal·ole. Michael Cosgrove, et al 
v. l~illiam French Smith ot al 691Fld 1125 (1983). 

On March 31, 1981 U.S. District Court Judge Norma Holloway Johnson granted 
summary judgment to the Government. She held that different treatment of male 
D.C. Code offenders in Federal prisons viOlated neither the U.S. Constitution 
nor the applicable statute. On January 11, 1982 the U.S. Court of Appeals, 
District.of Columbia Circuit, reversed the District Court's grant of summary 
judgement. The court found that the facts below were "woefully inadequate" to 
support a SU!lIDlaty judgement decision. 11le Cosgrove case was remanded, a status 
hearing has been held and trial on the issue is rending. 
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Based on the foregoing, it is ascertainable that the problems associated with 
H.R. 3369 are its ambiguity and antiquity. The provision's ambiguity is largely 
related to an absellce of clear legislative history. The Court of Appeals stated 
that courts have reached no clear consensus about the scope Df authority centered 
by Section 24-ZQ9: It added "the import of Section 24-209 is an open question 
for us, despite-and complicated by-the fact that the statute :\s more than forty 
years ald." Cosgrove v. Smith 697 F 2d 1125, 1132 (1983). Thus, after almost 
50 years, legislative reconsideration of Section 24-209 is required in order to 
resolve existing ambiguities regarding the provision's legislative intent and to 
consider the self-governing and equity implications of the Home Rule Act of 1973 . 

Given this background, on ~Iarch 24, 1983 Congressman Mervyn M. Dyma11y, Walter E. 
Fauntroy and George W. Crockett introduced H.R. 2319, a bill to transfer parole . 
authority from the U.S. Parole Conunission to the D.C. Parole Board, over D.C. Code 
offenders, regardless of place of confinement. 

On ~IDY 3, 1983 the Committee on the District of Columbia, Subconunittee on Judiciary 
and Education held a hearing on !l.R. 2319. On June 23, 1983 the Subcommittee 
favorably reported a clean bill, ILR. 3369 to the Full Committee. On July 25, the 
Full House of Representatives passed B.R. 3369 by voice vote. On .July 26, 1983 
the bill "as referred to the Senate, \~here no action was taken. 

Since 1983, the parole problem has still not been fully resolved. In this 
connection, three recent developments influence the need for Congressional recon­
sideration of this legislation. 

On October 12, 1984, the P:-esidcmt ~igned Public 10m, 98-473, the Comprehensive 
Crime Control Act of 1984, incorporated into a Continuing Resolution. This 1m, 
abolishes Federal parole five yenrs after its effective date. In the Act, 
COJl~ress did not address t!.e implications of abolishing Federal parole on the 
pCMer given to the Uniteu States Parole Commission over D.C. Code offenders in 
Section 24-209 of the D.C. Code. 

Also, the Act did not address the issue of which parole authority w\1uld vest over 
D.C. Code offenders in federal penal institutions at the expiration of ehe five 
year period. Unless Congress acts othendse, five years after the effective date 
of the Act, the U.S. Parole Commission will cease to exist and there \,ill be no 
obv iO'JS ansl,cr to this quest ion. 

Second, consistent with Senator Spector's oversighr hearings in the 98th Congre£s 
on D.C. Parole Board reviCl, standards and Senator Spector's and the U.S. Attorney 
for D.C. 's recommendations, the D.C. Parole Board has appropriately revised it .• 
paroh, review standards. TIlird, the U.S. Attorney expressed concern in 1983" 
prior to conSidering II.R. 3369. As stated above, the Crime Central Act is nOI, 
Public 1.3\;, HOI,ever, as passed, it does not appropriately address related D.C. 
parole issues. 

Fourth, on July 15, 1985, citing massive overcrowd.l;~, U.S. Distnct Court Judg" 
I'lilliam B. Bryant by court order, prohibited the ci ./ from sending and ne'" 
prisoners to the jail a~, of August 24. On August .;1, tile judg.e agrped to deln 
the order and the city agreed to reduce the jail poplunion by 60 persons every 
two weeks until November 22, 19J5 prim.'lrily by sendi ng all r.?~;l}' sentc'lt:ed 
prisoner:; to federal facilities amongst other option:>. 'i11e .'u,.-t ~apctioned 
stipulation provided that if the jail population excecded :;oedfict· levels faT 
more than tl;_) days, a ban on admi ttillg nel, irunates wO'lid imned,', <y go in":o 
effect. TI1US, an increased number of D.C. Code offenders w"lold .J. confined in 
the Federal penal system and become subject to i'ederal parole standards. 

Sanctioned agreement provided that if the jC'il population exceeded specified 
l<)vels for !'lore than two days, a ban on admi tting net, irunates would immediately 
go into effect. Thus, an increased number of D.C. Code offenders ,,,auld be 
confined i.n the i'cdcra 1 penal system :l1ld become subject to the Federal parole 
standards. 

Given the above dt'velopments, Subcommittee consideration of D.C. parole authority 
and lcgisl;ltion to correct longstanding policy and consti tutlonal concerns is 
timely indeed. 
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SECTION BY SECTION ANALYSIS 
OF 

l:t.R, 2050 

l~ould amend Section 24-201(a), "Board of Parole ..• " to extend the 
Board': authority over all violators of D.C. law or U.S. laws 
applicable ~x~Jusively ~the District of Columbia, regardless of 
place of confinement. 

Would amend Scc1:ion 24-206, "Hearing after arrest; confinement in 
non-District institution)' by deleting subsection (6) Tegarding the 
authority of the U.S. Parole Commission. 

Would amend Section 209 by substituting language enumerating the 
expressed powers of the D.C. Parole Board over violators of D.C, 
laws or U.S, laws applicable exclusively to the District of Columbia, 

Would amend Section 4-134a of the D.C. Code, which requires notice 
of release of a prisoner to be given to the Chief of Police by 
deleting language requiring the U.S. Parole Board to give similar 
notice. . 

Provides that separate sentences be given to offenders convicted of 
violating both D.C. law and Federal Im{. 

Provides that the U.S. Board shall retain parole authority over 
offenders convicted of violating both laws of D.C. and the United 
States, until the effective date of this Act. 

Provides that l~ithin one year of the enactment of this Act, the 
D.C. Pa,ole Board shall make parole eligibility determinations and 
reschedule dates for pal'ole hearing for individuals brought under 
the Parole authority of the D.C. Board, pursuant to this Act. 

Provides that substantive amendments in Section 1, 2 and 3 " 
transferring parole authority to the District - shall take effect 
one year from the date of enactment. 

Provides that amendments in Section 4 and 5 shall take effect on 
the date of the enactment of the Act. 

.. 
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99TH CONGRESS H R 3370 1ST SESSION 
., lit 

To require criminal prosecutions concerning violations of the laws of the District 
of Columbia to be conducted in the name of the District, to provide perma­
nent authority for hearing commissioners in the District of Columbia courts, 
to modify certain procedures of the District of Oolumbia Judicial Nomination 
Commission and the District of Oolumbia Oommission on Judicial Disabilities 
and Tenure, and for other purposes. 

IN THE HOUSE OF REPRESENTATIVES 

SEPTEMBER 19, 1985 

1Ifr. Dnf.ALLY introduced the following bill; which was referred to the Committee 
on the District of Oolumbia 

A BILL 
To require criminal prosecutions concerning violations of the 

laws of the District of Oolumbia to be conducted in the 

name of the District, to provide permanent authority for 

hearing commissioners in the District of Oolumbia courts, to 

modify certain procedures of the District of Oolumbia Judi­

cial Nomination Oommission and the District of Oolumbia 

Oommission on Judicial Disabilities and Tenure, and for 

other purposes. 

1 Be it enacted by the Senate and How,e of Representa-

2 lives of the United States of America in Congress assembled, 
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1 SECTION 1. SHORT TITLE. 

2 This Act may be cited as the "District of Columbia 

3 Prosecutorial amI Judicial Efficiency Act of 1985". 

4 SEC. 2. CONDUCT OF PROSECUTIONS IN THE DISTRICT. 

5 (a) CONDUCT OF PROSECUTIONS.-Section 23-101 of 

6 title 23 of the District of Columbia Code is amended by strik-

7 ing out subsections (c), (d), (e), and (0, and inserting in lieu 

8 thereof the following: 

9 "(c) Except as otherwise provided by law, all other 

10 criminal prosecutions for offenses under the laws of the Dis-

11 trict of Columbia and the laws of the United States applicable 

12 exclusively to the District of Columbia shall be conducted in 

13 the name of the District of Columbia by the United States 

14 Attorney for the District of Columbia or his or her assistants. 

15 "(d) Notwithstanding any other provision of law, pros-

16 ecutions for offenses under the laws of the District of Colum-

17 bia and the laws of the United States applicable exclusively 

18 to the District of Columbia shall be conducted in the name of 

19 the District of Columbia.". 

20 (b) LIMITATION ON JOINDER OF OFFENSES UNDER 

21 DISTRICT AND FEDERAL LAW.-

22 (1) Section 11-502 of the District of Columbia Code is 

23 amended by striking out paragraph (3). 

24 (2) Section 23-311 of the District of Columbia 

25 Code is amended by striking out subsection (b) and by 

26 redesignating subsection I/(c)" as subsection "(b)". 

.. 
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1 (c) EFFECT OF CHANGES IN CONDUCT OF PROSECU-

2 'I'IONS IN THE DISTRICT.-No prosecution, administrative 

3 action, or other proceeding lawfully commenced under any 

4 law of the United States, any law of the United States appli-

5 cable exclusively to the District of Oolumbia, or any law of 
" 

6 the District f)f Oolumbia shall abate solely by reason of the 

7 taking effect of any provision of subsections (a) or (b), but 

8 such action or proceeding shall be continued with such substi-

9 tutions as to parties as may be apQropriate. 

10 (d) .ANNuAL REPORT ON PROSECUTIONS.--Not later 

11 than March 1 of each year, the United Sta,tesattomey for the 

12 District of Oolumbia shall submit, to the Mayor of the Dis-

13 trict of Oolumbia and the District of Oolumbia o ouncil , an 

14 annual report concerning prosecutions, under the laws of the 

15 District of Oolumbia and the laws of the United States appli-

16 cable exclusively to the District of Oolumbia, conducted by 

17 the Office of the United States attorney for the District of 

18 Oolumbia in the previous calendar year. Such report shall 

19 include the number of prosecutions and convictions by cate-

20 gory and nature of offense, and sha1l include any recommen-

21. dations concerning the criminal justice system in the District 

22 of Columbia. 

23 (e) ASSIGNMENT OF ASSISTANT CORPORATION COUN-

24 SELS AS SPECIAL ASSISTANT UNI'l'ED STATES ATTOR-

25 NEys.-The Oorporation Counsel of the District of Oolumbia 
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1 shall detail to, and maintain on a rotational basis in, the 

2 Office of the United States attorney for the District of 00-

B lumhia, not less than ten assistant Oorporation Oounsels for 

4 periods of service in such office of not less than 120 days. 

5 The United States attorney for the District of Oolumbia shall 

6 accept the services of not less than ten assistant Oorporation 

7 Oounsels for periods of not less than 120 days and shall uti-

8 lize such assistant Oorporation Oounsels within such office on 

9 the same basis as the services of attorneys of agencies of the 

10 Federal Government are utilized by such office on a periodic 

11 basis as special assistant United States attorneys for the Dis-

12 trict of Oolumbia. The Oorporation Oounsel of the District of 

13 Oolumbia and the United States attorney for the District of 

14 Oolumbia may enter into such agreements, consistent with 

15 this subsection, as are necessary to carry out the purposes of 

16 this subsection. 

17 SEC. 3. HEARING COMMISSIONERS. 

18 Section 11-1732 of title 11 of the District of Oolumbia 

19 Code is amended to read as follows: 

20 "§ 11-1732. Hearing commissioners. 

21 H(a) The chief judge of the Superior Oourt may appoint 

22 and remove hearing commissioners who shall serve in the 

23 Superior Oourt and shall perform the duties enumerated in 

24 subsection (c) of this section and such other duties as are 

25 consistent with the Oonstitution and laws of the United 
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. 1 States and of the District of Oolumbia and are assigned by 

2 rule of the Superior Oourt. 

3 H(b) No individual may be appointed or serve as a hear-

4 ing commissioner under this section unless he or she has been 

5 a member of the bar of the District of Oolumbia for at least 

6 three years. 

7 "(c) A hearing commissioner, when specifically desig-

8 nated by the chief judge of the Superior Oourt, may perfonTI 

9 the following functions: 

10 "(1) Administer oaths and affinnations and take 

11 acknowledgments. 

12 "(2) With the consent of the parties, detennine 

13 conditions of release and pretrial detention pursuant to 

14 the provisions of title 23 of the District of Oolumbia 

15 Oode (relating to criminal procedures). 

16 «(3) With the consent of the parties, conduct pre-

17 liminary examinations in all criminal cases to deter-

18 mine if there is probable cause to believe that an of-

19 fense has been committed and that the accused com-

20 mitted it. 

21 "(4) With the consent of the parties involved, 

22 make findings and recommendations in uncontested 

23 proceedings, and in contested hearings in the civil, 

24 criminal and family divisions of the Superior Oourt. A 

25 rehearing of the case, ~r a review of the hearing com-

:·tt 
ollR 3370 m 
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1 missioner's findings and recommendations, may be 

2 made by a judge of the appropriate division sua sponte. 

3 The findings and recommendations of the hearing com-

4 

5 

6 

missioner shall when approved by a judge of the appro­

priate division constitute a final order of the Superior 

Oourt. 

7 "(5) With the consent of the respondent, make 

8 findings and recommendations in any nonjury traffic in-

9 fraction matters in the Superior Oourt. A rehearing of 

10 the case, or a review of the hearing commissioner's 

11 findings and recommendations, may be made by a 

12 judgo of the Superior Oourt sua sponte. The findings 

13 and recommendations of the hearing commissioner 

14 when approved by a judge of the Superior Oourt shall 

15 constitute a final order of the Superior Oourt.". 

16 SEC. 4. APPOINTMENT OF EXECUTIVE OFFICER OF THE DIS· 

17 TRICT OF COLUMBIA COURTS. 

18 Section 1703(b) of title 11 of the District of Oolumbia 

19 Oode is amended to read as follows: 

20 H(b) The Executive Officer shall be appointed, and sub-

21 ject to removal, by the Joint Oommittee on Judicial Adminis-

22 tration with the approval of the chief judges of the District of 

23 Oolumbia courts. In making such appoin~ent the Joint 

24 Oommittee shall consider experience and special training in 

.. 

• 
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1 administrative and executive positions and familiarity with 

2 court procedures.". 

3 SEC. 5. REPEAL OF AUTOMATIC DISBARMENT PROVISIONS. 

4 Section 11-2503 of title 11, District of Columbia Code 

5 is repealed . 

6 SEC. 6. MANDATORY RETIREMENT AGE OF JUDGES. 

7 (a) AMENDMENT TO HOJ\.fE RULE ACT.-Section 

8 431(c) of the District of Columbia Self-Government and Gov-

9 ernmental Reorganization Act is amended by striking out 

10 "seventy" and inserting in lieu thereof "seventy-four". 

11 (b) AMENDMENT TO THE D.C. CODE.-Section 11-

12 1502 of title 11 of the District of Columbia Code, is amended 

13 by striking out "70" and inserting in lieu thereof "74". 

14 SEC. 7. APPOINTMENT PANEL FOR THE BOARD OF TRUSTEES 

15 OF THE PUBLIC DEFENDER SERVICE. 

16 (a) COMPOSITION OF APPOINTMENT PANEL.-Section 

17 1-2703 of the Act is amended in subsection (b) (1)-

18 (1) by striking out subparagraphs' (A) a,nd (B); and 

19 (2) by redesignating subparagraphs (C), (D), and 

20 (E) as subparagraphs (A), (B), and (C), respectively. 

21 (b) PRESIDING OFFICER.-Section 1-2703 of the Act is 

22 amended in subsection (b)(2) by striking out "Chief Judge of 

23 the United States Court of Appeals for the District of Colum-

24 bia Circuit" and inserting in lieu thereof "Ohlef Judge of the 

25 District of Columbia Court of Appeals" . 

. ~ 
oBR 3370 m 
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1 SEC. 8. REORGANIZATION OF AUDIT RESPONSIBILITY. 

2 (a) AUDITOR-MAsTER.-Section 1724 of title 11 of the 

3 District of Columbia Code is amended-

4 (1) by striking out "(1) audit and state fiduciary 

5 accounts,"; and 

6 (2) by respectively redesignating clauses (2) and 

7 (3) as clauses "(1)" and "(2)". 

8 (b) REGISTER OF WILLS.-Section 2104(a) of title 11 

9 of the District of Columbia Code is amended,-

10 (1) in paragraph (2) by striking out "and" after 

11 the semicolon; 

12 (2) in paragraph (3) by striking out the period and 

13 inserting in lieu thereof H; and"; and 

14 (3) by inserting at the end thereof the following 

15 new paragraph: 

16 11(4) audit and state iiduciary accounts.". 

17 SEC. 9. ELIMINATION OF DUPLICATE JUDICIAL FINANCIAL 

18 REPORTING REQUffiEMENT. 

19 Section 303 of the Ethics in' Government Act of 1978 

20 (28 U.S.C. App. 301) is amended by inserting at the end 

21 thereof the following new subsection: 

22 u(h) The provisions of this Act shall not apply to any 

23 judicia,l officer or employee of the Superior Court of the Dis-

24 trict of Columbia or the District of Columbia Court of Ap-

25 peals.". 
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1 SEC. 10. CERTIFICATION OF QUESTIONS OF LAW. 

2 Subchapter IT of Chapter 7, title 11, of the District of 

3 Oolumbia Oode is amended by inserting after section 11-722 

4, the following new section: 

5 "§ 8ec.11-723. Certification of Questions of Law. 

6 "(a) The District of Oolumbia Oourt of Appeals may 

7 answer questions of law certified to it by the Supreme Oourt 

8 of the United States, a Oourt of Appeals of the United 

9 States, or the highest appellate court of any State, if there 

10 are involved in any proceeding before any such certifying 

11 court questions of law of the District of Oolumbia which may 

12 be determinative of the cause pending in such certifying court 

13 and as to which it appears to the certifying court there is no 

14 controlling precedent in the decisions of the District of 00-

15 lumbia Oourt of Appeals. 

16 "(b) This section may be invoked by'an order of any of 

17 the courts referred to in subsection (a) upon the court's 

18 motion or upon motion of any party to the cause. 

19 U(c) A certification order shall set forth (1) the question 

20 of law to be answered; and (2) a statement of all facts rele-

~ 21 vant to the questions certified and the nature of the contro-

22 versy in which the questions arose. 

23 "(d) A certification order shall be prepared by the certi-

24 tying court and forwarded to the District of Columbia Oourt 

25 of Appeals. The District of Oolumbia Oourt of Appeals may 

26 require the original or copies of all or such portion of the 

o!IR 1,i7~ IB 
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1 record before the certifying court as are considered necessary 

2 to a determination of the questions certified to it. 

3 I'(e) Fees and costs shall be the same as in appeals 

4 docketed before the District of Columbia Court of Appeals 

5 and shall be equally divided between the parties unless pre-

6 eluded by statute or by order of the certifying court. 

7 "(f) The District of Columbia Court of Appeals may pre-

8 scribe the rules of procedure concerning the answering and 

9 certification of questions of law under this section. 

10 "(g) The written opinion of the District of Columbia 

11 Court of Appeals stating the law governing any questions 

12 certified under subsection (a) shall be sent by the clerk to the 

13 certifying court and to the parties. 

14 "(h)(1) The District of Columbia Court of Appeals, on 

15 its own motion or the motion of any party, may order certifi-

16 cation of questions of law to the highest court of any State 

17 under the conditions described. in subsection (a). 

18 "(2) The procedures for certification from the District of 

19 Columbia to a State shall be those provided in the laws of 

20 that State.". 

21 SEC. 11. PUBLIC ACCESS TO MATERIALS OF JUDICIAL NOMI-

22 NATION COMMISSION. 

23 Section 434(c)(3) of the Act is amended by striking out 

24 the last sentence and inserting in lieu thereof "Information, 

25 records, and other materials furnished to or developed by the 
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1 Commission in the performance of its duties under this sec-

2 tion shall be privileged and confidential. The District of Co­

a lumbia Freedom of Information Act and section 522 of title 

4 5, United States Code, (known as the Freedom of Informa-

5 tion Act) shall not apply to any such materials. 

6 SEC. 12. MEETINGS OF THE JUDICIAL NOMINATION COMMIS-

7 SION. 

8 Section 434(c)(1) of the Act is amended by inserting at 

9 the end thereof "Meetings of the Commission may be closed 

10 to the public. Section 742 of this Act shall not apply to meet-

11 ings of the Commission.". . 

12 SEC. 13. PUBLIC ANNOUNCEMENT' JUDICIAL RECOMMEN-

13 DATIONS. 

14 Section 434(d) of the Act is amended by inserting at the 

15 end thereof the following new paragraph: 

16 "(4) Upon submission to the President, the name of any 

17 individual recommended under this subsection shall be made 

18 public.". 

19 SEC. 14. DISCLOSURE OF CER'rAIN INFORMATION TO THE JU-

20 DICIAL NOMINATION COMMISSION. 

21 Section 11-1528 of the District of Columbia Code is 

22 amended by striking out all of subsection (a) and inserting in 

23 lieu thereof the following: 

24 (a)(l) Subject to paragraph (2), the filing of papers with, 

25 and the giving of testimony before, the Commission shall be 
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1 privileged. SUbject to paragraph (2), hearings before the 

2 Commission, the record thereof, and materials and papers 

3 filed in (;onnection with such hearings shall be confidential. 

4 (2)(A) The judge whose conduct or health is the subject 

5 of any proceedings under this subchapter may disclose or !£u-

6 thorize the disclosure of any information under paragraph (1). 

7 (B) With respect to a prosecution of a witness for perju-

8 ry or on review of a decision of tl e Commission, the record of 

9 hel!nngs before the Commission and all papers filed in con-

10 nection with such hearing may be disclosed to the extent re-

11 quired for such prosecution or review. 

12 (C) Upon request, the Commission may disclose, on a 

13 privileged and confidential basis, to the District of Columbia 

14 J udicial Nomination Commission any information under para-

15 graph (1) concerning any judge l>emg considered by such 

16 nomination commission for elevation to the District of Co-

17 lumbia Court of Appeals or for chief judge of a District of 

18 Columbia court.". 

19 SEC. 15. REAPPOINTMENT TO JUDICIAL OFFICE. 

20 Section 433(c) of the Act is amended-

21 (1) in the first sentence by striking out "three 

22 months" and inserting in lieu thereof "six months"; 

23 and 

24 (2) in the second sentence, by striking out 

25 "thirty" and inserting in lieu thereof "sixtyi'. 

Q!\!I 3370 III r ... 
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1 SEC. 16. MODIFICATION OF JUDICIAL REAPPOINTMENT EV AL-

2 UATION CATEGORIES. 

3. Section 433(c) of the Act is amended in the third sen-

4 tence by striking out "exceptionally well-qualified or". 

5 SEC. 17. EFFECTIVE DATES. 

6 (a) GENERAL .PROVISION.-Except as provided in sub-

7 section (b) the provisions of this Act shall take effect on the 

8 date of enactment of this Act. 

9 (b) EXCEPTION.-Section 2(e) shall take effect 90 days 

10 after the date of enactment of this Act. 

o 

QHR 3310 III 
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SECTION BY SECTION ANALYSIS 
Of 

H.R. 3370 

Provides Short Title of Bill: "District of Columbia Prosecutorial 
and Judicial Efficiency Act of 1985." 

CO!'.WCT OF PROSEarrIONS IN THE DISTRICT OF COmmIA. 
l~ould require criminal prosecutions for District of Columbia criminal 
offenses to be brought by the United States Attorney for the District 
of Columbia in the name of the District of Columbia. 

Would repeal Section 11-502(3) in title 11 of the District of Columbia 
Code which provides the United State$ District Court for the District 
of Col1.lIJ1bia jurisdiction over "any offense under any law applicable 
exclusively to the District of Columbia which is joined in the same 
action or indictment with any federal offense." 

Provides that no prosecution under any District of Columbia laws should 
abate by reason of Sections (a) and (b) 

Would require the U.S. Attorney for the District of Columbia to submit 
an annual report to the Mayor and the City Council concerning prosecu­
tions, convictions by category and nature of offense. 

Would require the Corporation Counsel for the District of Columbia to 
detail to, on a rotation basis in the Office of the U.S. Attorney 
General for the District of Columbia not less than ten assistant 
Corporation Counsels for not less than 120 days per year, similar to 
Federal executive agency rotations of attorneys in the U.S. Attorney's 
office. 

HEARIl\U OFFI GERS. . 
WOUld provide permanent authority and guidelines for appointment and 
authority of hearing officers in the District of Columbia Superior 
Court. 

/lPPOINDIENT OF EXECUTlVE OFFICER OF THE DIS'rniCT OF COW>!l3IA COURTS. 
Would amend Section 17D3(b). title 11 of the District of Columbia Code, 
to eliminate the requir6nent that the Executive Officer of the District 
of Columbi.a Courts be appointed from a list of candidates submitted by 
the Director of the Administrative Office of the United States courts. 

REPEAL OF AUfO\fATIC DISBAR~fEl>i1' PROVISIONS. 
WOUld repeal Section 11-2503; title 11 District of Columbia Code , 
to renlOve its automatic disbarment requirement. As a result of such 
an amendment, Section 15 of Rule XI of the rules governing the Bar 
of the Court of Appeals tor District of Columbia and DR 1-102 (1)(4) 
of the Code of Professional Responsibility would apply. 

~to\NDATORY RETIRB!E."IT AGE OF JUDGES. 
Would amend Section 431(c) of the District of Columbia Self Government 
and Governmental Reorganization Act (hereafter "the Act") to comply 
with P.L. 93-198 which runendcd Section 1502 of title 11, District of 
Colt.:mbia Code. This law changes the mandatory retirement age for 
District of Columbia Court Judges from 70 to 74. 
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'Section 7 APPOININENT PANEL FOR 'P.tf; BOARD or mUSTEf:S or 1HE PURI,IC 
DEFENDER SERVICE. 
Would amend the SeC:~lM 2703 of Title I, District of Columbia Code, 
to r.emove all Federal representation ;from the appointment panel for "the 
Board of Trustees of the Public Defender Service. 

Section 8 REORGANIZATION OF AUDIT RESPONSIBILITY 
Would amend Sections 1724 and 2104 of title 11 of the District of 
Columbia Code to integrate the IIuditor Master's office within the 
Probate Division of the District of Columbia Superior Court. 

Sect ion 9 EWIINATION OF DUPLICATE JUDICIAL FINANCIAL REPORTING REQUIREMENT. 
Would amend Section 303 of the Ethics in Government Act of 1978, 
(28 U.S.C. App. 301). This Nould result in judges of District of 
Colwnbia Courts being required to file financial disclosure reports 
exclusively with the District of Columbia Judicial Disabilities and 
Tenure Commission. 

Section 10 CERTIFICATION OF QUESTIONS OF L!\W. 
Would amend subchapter II of Chapter 7. title 11 District of 
Columbia Code, to provide the District of Columbia Court of Appeals 
authority to ans\~r certain undecided questions of of District of 
Columbia 1<111 that may be detenninative of proceedings pending in the 
certifying court. 

Section 11 PUBLIC ACCESS TO MATERIALS OF JUDICIAL ]I.'alINATION CM4ISSION. 
Would amend Section 434 (c) (3) of the Act to exempt materials relevant 
to the judicial nomination consideration ~rocess from the Federal and 
District of Colwnbia Freedom of Information Acts, 

Section 12 ~IEETINGS OF 1HE ,JUD!CIAL l\XJ.IINATtON CCl-MISSION. 
Would amend Section 434 (c) of the Act to allow the Judicial Nomination 
COlllnission to hold closed meetings in its consideration process. It 
also exempts the Commission fTom Section 742 of the Act 

Section 13 "PURLIC ANJ','OUNCBfENT OF JUDICIAL RECCM'IENDATIONS, 
1Qould amend 434 (d) of the Act to require the Commission to make a 
public announcement of its Judicial Recommendations when it submits 
the recommendation to the President. 

Section 14 DISCWSU:m OF CERTAIN INFORMATION TO TIlE JUDICIAL Na>!INATION c:ct.MISSION. 
110uld amend Section 11-1528 of the District of Colwnbia Code to 
authorize the District of Columbia Judicial Disability and Tenure 
Commission to diSclose to the District of Colwnbia Judicial Nomination 
Commission infoTrnation relating to the nomination of any candidate for 
chief judgeship or appellate judge, 

Section 15 REAPPOIN'fl.fENT TO JUDICIAL OFFIL'E. 
l'lould amend Section 433(c) of the Act to rf'quire judges seeking 
reappointment to state their intention for un additional term of 
six months or 180 days prior to the expiration of their current term 
of office. 

'Nould also require the Tenure Commission to prepare and to the 
President a Nritten evaluation of the declaring candidate's perfonnance 
during his or her present term of office not less than sixty (60) days 
prior to the expiration of the candidate's term of office. 

Section 16 MODIFICATION OF JUDICIAL REAPPOINfl.fENT EVALUATION CATEGORIES. 
Would ~end Section 4~3[cJ of the Act to eliminate judicial 
reappolTItment evaluatl.on category of "exceptionally Nell qualified." 

Section 17 EFFECTIVE DATES. 
Except for Section 2 (e) , the provisions of the bill Nould become 
effective immediately. 
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Mr. DYMALLY. Good morning. 
The Subcommittee on Judiciary and Education of the Committee 

on the District of Columbia is hereby called to order. 
The hearing is convened to consider two bills: H.R. 2050 and H.R. 

3370. 
H.R. 2050 is a reintroduction of H.R. 3369, a bill introduced and 

passed by the House of Representatives in the 98th Congress. As I 
stated at our subcommittee hearing then, this bill is proposed as a 
necessary legislative remedy to a constitutional and administrative 
dilemma. 

At present there are over 1,400 District of Columbia Code offend­
ers held in Federal Bureau of Prison facilities. Male District of Co­
lumbia Code offenders are placed in Federal facilities for selective 
custody and various other reasons. Female District of Columbia 
Code offenders sentenced to greater than I-year terms are placed 
in Federal facilities due to the absence of a facility for female of­
fenders in the District of Columbia. Most of these female offenders 
are confined at Alderson, WV, over 300 miles from the District of 
Columbia and, as I understand, a ride of about 8 hours. 

Under present law, at section 24-209 of the District of Columbia 
Code, the place of an offender's confinement determines parole au~ 
thority. This law is contrary to current Federal-State parole prac­
tices. According to the U.S. Parole Commission, the District of Co­
lumbia is the only government housing inmates in Federal correc­
tional institutions which does not retain parole authority. This has 
resulted in the filing of several Federal lawsuits by both male and 
female District of Columbia Code offenders in Federal prisons. 

In setting the tone for this hearing, several points of interest are 
in order and will be given serious scrutiny. Since our last hearing 
more than 2 years ago, the District of Columbia has revised its 
parole guidelines, consistent with certain recommendations made 
by Senator Specter and the U.S. attorney for the District of Colum­
bia, Mr. Joseph diGenova. The prison overcrowding problem in the 
District has resulted in an increased number of D.C. inmates being 
transferred to Federal prisons. Further, Congress recently passed 
the Comprehensive Crime Control Act of 1983, which would abolish 
Federal parole and the U.S. Parole Commission in 1991. One must 
question the cumulative implication of these changes on the rights 
of D.C. inmates in Federal prisons. 

Also of note, section 24-209 became law almost 50 years ago and 
40 years prior to the Home Rule Act. Its language remains ambigu­
ous. For example, neither this provision nor its legislative history 
answers whether the U.S. Parole Commission should apply D.C. 
parole standards in its parole consideration of District of Columbia 
Code offenders. Given this history, appropriate amendment would 
seem overdue. 

Lawsuits filed in response to this provision remain unsolved 8nd 
continue to consume time and expense. This legislation provides Ii 
practical and legally sound remedy to this longstanding problem. 

H.R. 3370, the Prosecutodal and Judicial Efficiency Act of 1985, 
is a bill which evolves in large part from recommendations of the 
D.C. Court Study Committee under the chairmanship of Mr. 
Charles Rorslty, the D.C. courts and private counsel. 
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This bill seeks to clarify that District of Columbia Code matters 
do not Harise under" the laws of the United States, and District of 
Columbia Code offenders are crimes against the District of Colum­
bia, not against the United States. Additionally, it focuses on prob­
lems related to the exercise of pendent jurisdiction in the criminal 
context. 

While it does not transfer prosecutorial functions, it provides a 
major legal clarification in the prosecutorial process. Generally, 
R.R. 3370, if passed, would enhance the experience and exposure of 
assistant corporation counsels; authorize hearing commissioners for 
the court on a permanent basis; improve judicial nomination and 
tenure commissioners procedures and other matters. 

I look forward to testimony on both these bills. At the end of the 
hearing, the subcommittee will recess and markup will take place 
subject to the call of the Chair. 

Our first witness today is Mrs. Rolark, who has, I uD.derstand, an 
early appointment at city hall. 

Mrs. Rolark, welcome. We are most anxious to hear you. 
Mrs. ROLARK. Thank you, Mr. Chairman. Good morning, Mr. 

Chairman and other members of the committee. 
Mr. DYMALLY. Mrs. Rolark, will you introduce yourself for the 

record, please? 
[The prepared statement of Mr. Dymally follows:] 
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OPENING STATE!~ENT 

OF 
MERVYN M. DYMALLY 

cor~MInEE ON THE DISTRICT OF COLUMBIA 
CHAIRrwL SUBCOWnnEE ON JUDICIARY AND EDUCATION 

ON 

GOOD MORNING! 

H.R. 2050 AND H,R. 3370 
TUESDAY) OCTOBER 1, 1985 

9:00 A.M. 

THE SUBCOMMITTEE ON JUDICIARY AND EDUCATION OF THE COMMITTEE ON 

THE DISTRICT OF COLUMBIA IS CALLED TO ORDER. 

THE HEARING IS CONVENED TO CONSIDER TWO BILLS: It.R: 2050 AND 

H.R, 3370. 

H.R. 2050 IS A REINTRODUCTION OF H.R. 3369, A BILL INTRODUCED 

AND PASSED BY THE HOUSE OF REPRESENTATIVES IN THE 98TH CONGRESS. 

As I STATED AT OUR SUBCO~IMITTEE HEARING THE~,THIS BILL IS PROPOSED 

AS A NECESSARY LEGISLATIVE REMEDY TO A CONSTITUTIONAL AND ADMINISTRA­

TIVE DI LEr~MA. 

AT PRESENT THERE ARE OVER 1,400 DISTRICT OF COLUMBIA CODE 

OFFENDERS HELD IN FEDERAL BUREAU OF PRISON FACILITIES, MALE DISTRICT 

OF COLUMBIA CODE OFFENDERS ARE PLACED IN FEDERAL FACILITIES FOR 

SELECTIVE CUSTODY AND VARIOUS OTHER REASONS. FEMALE DISTRICT OF 

COLUMBIA CODE OFFENDERS SENTENCED TO GREATER THAN ONE YEAR TERMS ARE 

PLACED IN FEDERAL FACILITIES DUE TO THE ABSENCE OF A FACILITY 

SPECIFICALLY FOR FEMALE OFFENDERS. MOST OF THESE FEMALE OFFENDERS 

ARE CONFINED AT ALDERSON, HEST VIRGINIA, OVER 300 MILES FROM THE 

DISTRICT OF COLUMBIA. 
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UNDER PRESENT LAW AT SECTION 24-209 OF THE DISTRICT OF COLUMBIA 

CODE, THE PLACE OF AN OFFENDER'S CONFINEMENT DETERMINES PAROLE 

AUTHORITY. THI S LA~I I S CONTRARY TO CURRENT FEDERAL-STATE PA'ROLE 

PRACTICES. ACCORDING TO THE UNITED STATES PAROLE COMMISSION} THE 

DISTRICT OF COLUMBIA IS THE ONLY GOVERNI1ENT HOUSING INMATES IN 

FEDERAL CORRECTIONAL INSTITUTIONS WHICH DOES NOT RETAIN PAROLE 

AUTHORITY. THI S HAS RESULTED I N THE FI LI NG OF SEVERAL FEDERAL LAWSU ITS 

BY BOTH MALE AND FEMALE DISTRICT OF COLUMBIA CODE OFFENDERS IN FEDERAL 

PRISONS. 

IN SETTING THE TONE FOR THIS HEARING, SEVERAL POINTS OF INTEREST 

ARE IN ORDER AND WILL BE GIVEN SERIOUS SCRUTINY. SINCE OUR LAST 

HEARING MORE THAN TWO YEARS AGO, THE DISTRICT OF COLUMBIA HAS REVISED 

ITS PAROLE GUIDELINES, CONSISTENT WITH CERTAIN RECOMMENDATIONS MADE BY 

SENATOR ARLEN SPECTOR AND UNITED STATES ATTORNEY FOR THE DISTRICT OF 

COLUMBIA} JOSEPH DIGENOVA. THE PRISON OVERCROWDING PROBLEM IN THE 

DISTRICT HAS RESULTED IN AN INCREASED NUMBER OF DISTRICT OF COLUMBIA 

INMATES BEING TRANSFERRED TO FEDERAL PRISONS. FURTHER, CONGRESS 

RECENTLY PASSED THE COMPREHENSIVE CRIME CONTROL ACT OF 1983, WHICH 

WOULD ABOLISH FEDERAL PAROLE AND THE UNITED STATES PAROLE COMMISSION­

IN 1991. ONE MUST QUESTION THE CUMULATIVE II1PLICATION OF THESE CHANGES 

ON THE RIGHTS OF DISTRICT OF COLUMBIA INMATES IN FEDERAL PRISONS. 

ALSO OF NOTE, SECTION 24-209 BECAME LAW ALMOST 50 YEARS AGO AND 

40 YEARS PRIOR TO THE HOME RULE ACT. ITS LANGUAGE REMAINS AMBIGUOUS. 

FOR EXAMPLE, NEITHER THIS PROVISION NOR ITS LEGISLATIVE HISTORY ANSWERS 

WHETHER THE UNITED STATES PAROLE COMMISSION SHOULD APPLY DISTRICT OF 

COLUMBIA PAROLE STANDARDS IN ITS PAROLE CONSIDERATION OF DISTRICT OF 

~ COLUMBIA CODE OFFENDERS. GIVEN THIS HISTORY, APPROPRIATE AMENDMENT 

WOULD SEEM OVERDUE. 

56-728 0 - 86 - 2 
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LAw SUITS FILED IN RESPONSE TO THIS PROVISION REMAIN UNSOLVED 

AND CONTINUE TO CONSUME TJ~lE AND EXPENSE~\ THIS LEGISLATION PROVIDES 

A PRACnCAL AND LEGALLY SOUND REMEDY TO THIS LONGSTAtJ::l NG PROBLEt~,· 

H.R. 3370, THE PROSECUTORIAL AND JUDICIAL EFFICIENCY ACT OF 

1985, IS A BILL WHICH EVOLVES IN LARGE PART FROM RECOMMENDATIONS OF 

THE DISTRICT OF COLUMBIA COURT STUDY COMMITTEE UNDER THE CHAIRMANSHIP 

OF 11R. CHARLES HORSKY, THE DISTRICT OF COLUMBIA COURTS AND PRIVATE 

COUNSEL. 

THIS BILL SEEKS TO CLARIFY THAT DISTRICT OF COLUMBIA CODE 

MATTERS DO NOT "ARISE UNDER" THE LAWS OF THE UNITED STATES AND 

DISTRICT OF COLUMBIA CODE OFFENDERS ARE CRIMES AGAINST THE DISTRICT 

OF COLUMBIA) NOT AGAINST THE UNITED STATES. ADDITiONALLY, IT 

FOCUSES ON PROBLEMS RELATED TO THE EXERCISE OF PENDENT JURISDICTION 

IN THE CRIMINAL CONTEXT. 

HHILE IT DOES NOT TRANSFER PROSECUTORIAL FUNCnONS, IT PROVIDES 

A MAJOR LEGAL CLARIFICATION IN THE PROSECUTORIAL PROCESS. GENERALLY, 

H.R. 3370, IF PASSED, WOULD ENHANCE THE EXPERIENCE AND EXPOSURE OF 

ASSISTANT CORPORATION COUNSELS; AUTHORIZE HEARING COMMISSIONERS FOR 

THE COURT ON A PERMANENT BASIS, IMPROVE JUDICIAL NOMINATION AND 

TENURE COMMISSIONERS PROCEDURES AND OTHER MATTERS. 

I LOOK FORWARD TO TESTIMONY ON BOTH THESE BILLS, AT THE END OF 

THE HEARING, THE SUBCOMMITTEE WILL RECESS AND MARK-UP WILL TAKE PLACE 

SUBJECT TO THE CALL OF THE CHAIR. 

OUR FIRST WITNESS TODAY, REPRESENTING MAYOR BARRY IS MR. JOHN HI 
SUDA, ACTING CORPORATION COUNSEL AND !'1R, ~IAlTER B. RIDLEY, RECENTLY 

APPOINTED CHIAR OF THE DISTRICT OF COLUMBIA PAROLE BOARD. 
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STATEMENT OF RON. WILHELMINA ROLARK, MEMBER, D.C. Crry 
COUNCIL 

Mrs. ROLARK. I am Wilhelmina Rolark, and I am a member of 
the D.C. City Council and presently sit as Chair of the Committee 
on the Judiciary of the City Council of the District of Columbia. 

I am pleased to appear before you today to offer my comments on 
H.R. 2050, which would transfer parole authority over D.C. offend­
ers housed in Federal prisons from the U.S. Parole Commission to 
the D.C. Parole Board. . 

In my capacity as Chair of the Committee on the Judiciary I 
have direct oversight authority for the' parole board, and conse­
quently, am keenly interested in improving the efficiency and uni­
formity of the administration of justice in the District of Columbia. 
To that end, I fully support H.R. 2050, which will grant the D.C. 
Parole Board exclusive authority to make parole determinations 
for all offenses committed in the District of Columbia. 

I support this legislation for two reasons. First, the interest of 
District citizens can best be protected if the legal relationship to 
the Federal system is both consistent and well defined. Because of 
the existing bifurcated system of criminal justice, District of Co­
lumbia Code offenders are particularly prejudiced by different Fed­
eral and local standards at any stage of the criminal justice proc­
ess-from bail to parole. There must be consistency and equality 
concerning parole determinations for these District of Columbia 
Code offenders. The only way to ensure such is for complete parole 
authority to be vested in the D.C. Parole Board. 

My second reason for supporting this legislation has to do with 
home rule. I have repeatedly stated that District officials, those of 
us who are elected and those of us who are nonelected, must decide 
what is in the best interest of District of Columbia citizens. I 
strongly believe that all criminal justice functions should be trans­
ferred to the District including prosecutorial authority, appoint­
ment of judges, an independent jury system, and parole determina­
tions. Indeed, H.R. 2050 is reasonable and consistent with home 
rule in that it permits the District of Columbia to finally be treated 
like most of the 50 States that may send State code violators to 
Federal prisons. 

Further, in the Home Rule Act, Congress did in fact delegate to 
the District government the power to define local offenses and rati­
fied the view of the District of Columbia Code as a compilation of 
non-Federal, State-like laws in its restructuring of the court system 
in the District pursuant to the Court Reform Act. The D.C. circuit 
has interpreted the Court Reform Act to give local courts in the 
District full responsibility for the development of the District's own 
law. Thus, H.R. 2050 is a confirmation of Federal legislative and 
judicial intent with regard to establishing local authority in the 
criminal justice system. 

The bifurcated authority that now exists regarding release of a 
District prisoner on parole, termination of parole or modification of 
the terms and conditions of parole can only result in disparate 
treatment. There are about 1,700 male and female District of Co­
lumbia Code violators who are presently confined to Federal correc­
tional facilities. Male offenders are placed in Federal institutions 
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for selective custody, protective confinement and various other rea­
sons. Female offenders sentenced to terms greater than 1 year are 
placed in Federal facilities which are located-for want of suitable 
correctional facilities in the Washington area-presently the ma­
jority of them are sentenced to Alderson, which, as you have 
stated, is well over 300 miles from the District. 

District of Columbia offenders placed in Federal facilities, both 
male and female, spend more time in prison than do D.C. offenders 
housed at Lorton, primarily due to the different standards for 
parole release applicable in the Federal and local systems. In the 
case of women, the Garnes decree, enacted in 1976, was intended to 
cure this anomaly. Pursuant to that decree, once a D.C. female of­
fender is deemed parole eligible, the Federal parole authorities 
must review her case and send a package of materials to the Dis­
trict authorities to determine whether she is a suitable candidate 
for parole release. The D.C. authorities must then determine where 
her case should be heard by the D.C. Parole Board for a parole de­
cision. Often D.C. authorities rely heavily on preliminary decisions 
rendered by the U.S. Parole Commission based at Alderson. 

The intervention of the U.S. Parole Commission at the initial 
stage of parole evaluation, then, often results in longer sentences 
for the women involved. This situation can only be fully remedied 
by transferring control to a single authority. 

Finally, Mr. Chairman, in conclusion, I would urge this commit­
tee to consider the role of the D.C. Council and executive branch in 
determining the effective date of implementing a transfer of au­
thority. The transfer of parole functions would certainly have a 
budgetary impact, and we should have an opportunity to make the 
necessary adjustments. 

Mr. Chairman, I want to commend you for introducing this im­
portant piece of legislation and urge the committee to support it. 

Thank you very much for this opportunity to testify. And I also 
want to personally thank you for allowing me to come on early due 
to the fact that I must go to session. 

[The prepared statement of Mrs. Rolark follows:] 
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STATEMENT OF COUNCILMEMBER WILHELMINA J. ROLARK 
BEFOPE 

THE HOUSE SUBCOMMITTEE ON JUDICIARY AllD EDUCATION 
OF THE HOUSE CO~~ITTEE ON THE DISTRICT OF COLUMBIA 

OCTOBER 1, 1985 

GOOD MORNING. MR. CHAIR~~N AND ME~BERS OF THE COMMITTEE, I AM PLEASED TO 

APPEAR BEFORE YOU TODAY TO OFFER MY COMMENTS OIl H.R. 2050, WHICH WOULD 

TRANSFER PAROLE AUTHORITY OVER DISTRICT OF COLUMBIA OFFENDERS HOUSED IN 

FEDERAL "PRISONS FROM THE UNITED STATES PAROLE COMMISSION TO THE DISTRICT OF 

COLUMBIA PAROLE BOARD. 

IN MY CAPACITY AS CHAIR OF THE COMMITTEE ON THE JUDICIARY I HAVE DIRECT 

OVERSIGHT AUTHORITY FOR THE PAROLE BOARD, AND COWSEQUENTLY, AM KEENLY 

ItlTERESTED IN IMPROVING THE EFFICIENCY AND UNIFC!RM!TY OF THE ADMINISTRATION OF 

JUSTICE IN THE DISTRICT OF COLUMBIA. TO THAT END, I FULLY SUPPORT H.R. 2050, 

WHICH WILL GRANT THE DISTRICT OF COLUMBIA PAROLE BOARD EXCLUSIVE AUTHORITY TO 

f/.AKE PAROLE DETERMINATIONS FOR ALL OFFENSES COMMITTED IN THE DISTRICT OF 

COLUMIlIA. 

I SUPPORT "iHIS LEGISLATION FOR TWO REASONS. FIRST, THE INTEREST OF 

DISTRICT CITIZENS CAN BEST BE PROTECTED IF THE LEGAL RELATIONSHIP TO THE 

FEDERAL SYSTEM IS BOTH CONSISTENT AND WELL DEFINED. BECAUSE OF THE EXISTING 

BIFURCATED SYSTEM OF CRIMINAL JUSTICE, D.C. CODE OFFENDERS ARE PARTICULARLY 

PREJUDICED BY DIFFERENT FEDERAL AND LOCAL STANDARDS AT ANY STAGE OF THE 

CRIMINAL JUSTICE PROCESS - FROM BAIL TO PAROLE. THERE MUST BE CONSISTENCY AND 

EQUALITY CONCERNING PAROLE DETERMINATIONS FOR D.C. CODE OFFENDERS. THE ONLY . 
WAY TO ENSURE SUCH CONSISTENCY IS FOR COMPLETE PAROLE AUTHOR!TY TO BE VESTED 

IN THE DISTRICT OF COLUMBIA PAROLE BOARD. 



32 

MY SEcmm REASON FOR SUPPORTING THIS LEGISLATION HAS TO DO WITH HOME 

RULE. I HAVE REPEATEDLY STATED THAT DISTRICT OFFICIALS - ELECTED AND 

NONELECTED - MUST DECIDE WHAT IS IN THE BEST INTEREST OF DISTRICT CITIZENS. 

STRONGLY BELIEVE THAT ALL CRIMINAL JUSTICE FUNCTIONS SHOULD BE TRAIISFERRED TO 

THE DISTRICT INCLUDING PROSECUTORIAL AUTHORITY, APPOINTMENT OF JUDGES, AN 

INDEPENDENT JURY SYSTEM, AND PAROLE DETERMINATIONS. INDEED, H.R. 2050 IS 

REASONABLE AND CONSISTEIIT WITH HOME RULE, IN THAT IT PERMITS THE DISTRICT OF 

COLUMBIA TO BE TREATED LIKE MOST OF THE 50 STATES THAT MAY SEND STATE CODE 

VIOLATOR~ TO FEDERAL PRISONS. 

FURTHER, IN THE HOME RULE ACT, CONGRESS DID IN FACT DELEGATE TO THE 

DISTRICT GOVERNMENT THE POWER TO DEFINE LOCAL OFFENSES, AND RATIFIED THE VIEW 

OF THE D.C. CODE AS A Ct*lPILATION OF NONFEDERAL, STATE-LIKE. i.AWS IN ITS 

RESTRUCTURING OF THE COURT SYSTEM IN THE DISTRICT PURSUANT TO THE COURT REFORM 

ACT. THE D.C. CIRCUIT HAS INTERPRETED THE COURT REFORM ACT TO GIVE LOCAL 

COURTS III THE DISTRICT FULL RESPONSIBILITY FOR THE DEVELOPMENT OF THE 

DISTRICT'S OWN LAW. THUS, H.R. 2050 IS A CONFIR~'ATION OF FEDERAL LEGISLATIVE 

AND JUOICIAl HITENT WITH REGARD TO ESTABLISHIIlG LOCAL AUTHORITY IN THE 

CRIMHlAL JUSTICE SYSTEM. 

THE BIFURCATED AUTHORITY THAT NOW EXISTS REGARDING RELEASE OF A DISTRICT 

PRISONER ON PAROLE, TERMINATION OF PAROLE OR MODIFICATION OF THE TERMS AND 

CONDITIONS OF PAROLE CAN DIlLY RESULT IN DISPARATE TREATMEIIT. THERE ARE ABOUT 

1700 MALE AND FEMALE D.C. CODE VIOLATORS WHO ARE PRESENTLY CONFINED TO FEDERAL 

CORRECTIONAL FACILITIES. ~lALE OFFENDERS ARE PLACED IN FEDERAL INSTITUTIONS 

FOR SELECTIVE CUSTODY, PROTECTIVE CONFINEMENT AND VARIOUS OTHER REASOIIS. 

FEMALE OFFENDERS SENTENCED TO TERMS GREATER THAN ONE YEAR ARE PLACED 
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IN FEDERAL FACILITIES FOR WANT OF SUITABLE CORRECTIDIJAL FACILITIES IN THE 

WASHINGTOII AREA. THE MAJORITY OF THESE FEMALE OFFENDERS ARE SENTENCED TO 

ALDERSON, WEST VIRGINIA, OVER 300 MILES FRO~I THE DISTRICT. 

DISTRICT OF COLUMBIA OFFENDERS PLACED IN FEDERAL FACILITIES, BOTH MALE 

AND FEMALE, SPEND MORE TIME IN PRISON THAN DO D.C. OFFENDERS HOUSED AT LORTON, 

PRIMARILY DUE TO THE DIFFERENT STANDARDS FOR PAROLE RELEASE APPLICABLE IN THE 

FEDERAL AND LOCAL SYSTEM. IN THE CASE OF THE WOMEN, THE GARNES DECREE, 

ENACTED IN 1976, WAS INTENDED TO CURE THIS ANOMALY. PURSUANT TO THAT DECREE, 

ONCE A D.C. FEMALE OFFENDER IS DEnIED PAROLE ELIGIBLE, THE FEDERAL PAROLE 

AUTHORITIES MUST REVIEW HER CASE AND SEND A PACKAGE OF MATERIALS TO THE 

DISTRICT AUTHORITIES TO DETERMINE WHETHER SHE IS A SUITABLE CANDIDATE FOR 

PAROLE RELEASE. THE D.C. AU1}10RITIES MUST THEN DETERMINE WHETHER HER CASE 

SHOULD BE HEARD BY THE D.C. PAROLE BOARD FOR II PAROLE DECISION. OFTEN D.C. 

AUTHORITIES RELY HEAVILY ON PRELIMINARY DECISIONS RENDERD BY THE U.S. PAROLE 

COMMISSION, BASED AT ALDERSON. 

THE INTERVENT!ON OF THE U.S. PAROL~ COMMISSION AT THE INITIAL STAGE OF 

PAROLE EVALUATION, THEN, OFTEN RESULTS IN LONGER SENTENCES FOR THE. WOMEN 

INVOLVED. THIS S ITUATI 011 CAN ONLY BE FULLY REMEDIED BY TRANSFERRING CONTROL 

TO A SINGLE AUTHORITY. 

IN CONCLUSION, I WOULD URGE THIS COMMITTEE TO CONSIDER THE ROLE OF THE 

DISTRICT OF COLUMBIA COUNCIL AND EXECUTIVE BRANCH IN DETERMINING THE EFFECTIVE 

DATE OF IMPLEMENTING A TRANSFER OF AUTHORITY. THE TRANSFER OF PAROLE 

FUNCTIONS WOULD CERTAINLY HAVE A BUDGETARY IMPACT, AND WE SHOULD HAVE AN 

OPPORTUNITY TO MAKE THE NECESSARY ADJUSTMENTS. MR. CHAIRMAN, I C~REND YOU 

FOR INTRODUCING THIS IMPORTANT LEGISLATION AND URGE THE COMMITTEE TO SUPPORT 

n. 
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Mr. DYMALLY. Mrs. Rolark, I have a few questions, but first let 
me join you in your wish that the entire prosecutorial system be 
transferred over to the District of Columbia. This administration 
believes in local control for a number of programs, except the judi­
cial system in the District of Columbia. In that instance, they be­
lieve in the Federal system. They want to privatize the FCC, I un­
derstand, but they don't want to turn over the judicial system to 
the District of Columbia. So I share your frustration. 

Let me ask you a question. What is the latest d~velopment re­
garding facilities for women inmates in the District of Columbia? 

Mrs. ROLARK. There has been no change of that. It is still the 
same. The women are still housed at Alderson, those who are sen­
tenced for more than a year. 

Mr. DYMALLY. Does the city council have any plans? 
Mrs. ROLARK. Well, the city council is concerned about that. I am 

particular. We have had hearings and all the rest, but due to the 
entire-well, due to the bifurcated system in the first place, and 
then to the entire problems that we are now having. And the fact 
that we now have a commission that is studying the whole issue 
involving correctional facilities that we have placed in place on 
this point, we have sort of backed off. 

Mr. DYMALLY. Are you lacking in money or space or all of the 
above? 

Mrs. ROLARK. All of the above. You see, personally, you know, I 
have the view that we do not need additional facilities} correctional 
facilities, within the urban setting which is the District of Colum~ 
bia. I feel that this would be a misjudgment on the part of any offi-
cial to do that. . 

Mr. DYMALLY. That was the recommendation of the commission, 
was it not? At least the preliminary recommendation? 

Mrs. ROLARK. The recommendation of the commission is for not 
prison. That is \!orrect. They are going to the system of alterna­
tives, which I personally favor. Because I feel that we have not 
really been as innovative and exploratory as we may have in the 
consideration of alternatives to incarceration within the District of 
Columbia. 

We have outstanding examples throughout the United States of 
forms of alternatives that we have not even tried. 

Mr. DYMALLY. Would one of the alternatives be the acquisition of 
Federal land in one of the neighboring States? 

Mrs. ROLARK. Well, alternatives, the way I view it, Mr. Dymally, 
are alternatives to incarceration itself. 

Mr. DYMALLY. Yes. Fine. 
In your statement you addressed the whole question of parole 

with reference to H.R. 2050. Do you have any views on H.R. 3370, 
or did you come prepared to respond to that? 

Mrs. ROLARK. No, I didn't come prepared to respond to that. 
Mr. DYMALLY. Can we send you some questions on that, Mrs. 

Rolark? 
Mrs. ROLARK. Yes, you can. 
Mr. DYMALLY. Fine. Thank you. 
Mrs. ROLARK. And I would be very happy to respond. 
Mr. DYMALLY. Is the council in the process of considering new 

sentencing guidelines? 
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Mrs. ROLARK. Well. you know the judges of the District of Colum­
bia have a sentencing guidelines commission on which I sit, and so 
does Council Chair Clark. We have been meeting regularly. We 
have legislation before us, but we are considering drafting of the 
legislation but we have backed off in view of the fact that the 
judges themselves have established-that is, Chief Judge Moultrie 
and the sentencing guidelines commission, on which both of us sit. 
Weare presently still having our meetings and considering that. 

Also, Judge Moultrie has placed into being an alternatives com­
mission. A subcommittee of that committee deals with alternatives. 
So you see, the courts along with us are viewing both of these mat­
ters. 

Mr. DYMALLY. How much time and money do you think you need 
to effect that whole transfer system? 

Mrs. ROLARK. How much time? The transfer parole authority, I 
haven't considered the time frame. But I will and let you know. 

Mr. DYMALLY. Thank you very much. 
Mrs. ROLARK. I mean. I would really have to talk with our budg­

etary people. I would like to confer with our budgetary authorities 
on that. 

Mr. DYMALLY. Good. 
Mrs. ROLARK. In order to give you an answer that would be. you 

know, an intelligent answer considering all of the factors involved, 
the executive as well as the legislative. But I will answer that. 

Mr. DYMALLY. Has your oversight committee rendered anyopin­
ion on the recently adopted guidelines of the D.C. Parole Board? 

Mrs. ROLARK. No, I don't think they have considered them. They 
are getting ready to go into hearings, you know. public hearings. 
beginning this month. But they haven't considered anything thus 
far except the whole issue of whether a jail is in fact needed to ad­
dress the problem of overcrowding and alternatives. 

Mr. DYMALLY. What is your opinion about amending the law so 
that D.C. violations will be brought in the name of the District of 
Columbia; in other words, it would be District of Columbia v. John 
Doe, rather than United States v. John Doe? 

Mrs. ROLARK. Well, of course I agree with anything that gives us 
a higher image as performing State functions, and that would do 
that. So I agree with that. 

Mr. DYMALLY. I am glad to hear you say that. Most of the people 
we have spoken to share your view. There are some who take an­
other view based on principle. They claim that they don't want 
half of the cake; they want the whole cake. In other words, if they 
can't get the whole judicial system, they just don't want it piece­
meal. . 

Our difficulty is that-first we have difficulty getting the U.S. 
Department of Justice to even respond to a letter regarding the 
transfer. They have opposed the legislation. They have said they 
are not ready to address it, and yet they address all the other 
issues affecting local control of just about every conceivable scenar­
io. 

Mrs. ROLARK. That is correct. There is no question. 
Mr. DYMALLY. So what we are trying to do is to see if we could 

just be as pragmatic as we can and take a little piece here and 
there as best we can. So your colleagues ought to know that we 
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share your view of a total transfer, but it is impossible under this 
administration to do it. 

Mrs. ROLARK. Yes. 
Mr. DYMALLY. Well, we thank you very much. We may have a 

couple more questions and we know of your rush. If so, we will 
send them to you so that you can respond. 

Mrs. ROLARK. Oh, yes. All right, then. 
Mr. DYMALLY. We thank you very much for coming. 
Mrs. ROLARK. And I thank you for- allowing me this privilege to 

appear before you. 
Mr. DYMALLY. Mr. Suda, and Mr. Ridley. 
Would the witnesses identify themselves for the record, please? 
Mr. SUDA. My name is John Suda, and I am acting corporation 

counsel for the District of Columbia. 
Mr. RIDLEY. My name is Walter Ridley, and I am chairman of 

the D.C. Board of Parole. 

STATEMENTS OF JOHN H. SUDA, ACTING CORPORATION COUN­
SEL, DISTRICT OF COLUMBIA; AND WALTER RIDLEY, CHAIR­
MAN OF THE D.C. BOARD OF PAROLE 

STATEMENT OF JOHN H. SUDA 
Mr. SUDA. Mr. Chairman and members of the subcommittee, I 

am pleased to appear before you today on behalf of the Mayor of 
the District of Columbia, to testify on a draft bill entitled, "District 
of Columbia Prosecutorial and Judicial Efficiency Act of 1985." The 
bill deals with many different issues, several of which would 
impact on the quality of the District's self~government. It is to 
these issues alone that I will address my remarks. 

The most significant provision of this bill from a home rule per­
spective is section 2, which would provide that prosecutions of 
criminal laws of the District of Columbia and criminal laws of the 
United States which are applicable solely to the District of Colum­
bia be carried out in the name of the District of Columbia rather 
than in the name of the United States. However, prosecutions 
under these laws would still be conducted by the U.S. attorney for 
the District of Columbia. Section 2 would further provide for the 
temporary appointment on a rotational basis of 10 assistant corpo­
ration counsels to the U.S. attorney's office, ostensibly for the pur­
pose of prosecuting these offenses. 

As this office testified before this subcommittee 2 years ago, the 
transfer of prosecutorial and other authority related to the admin­
istration of justice from the Federal to the D.C. government should 
not be piecemeal. That is, if the District is to be given authority 
over criminal prosecutions, over prisoners, and over the selection of 
judges, such authority should be conveyed at the same time in the 
same bill. Of these three areas, this bill deals solely with the trans­
fer of prosecutorial authority, but does little to facilitate that trans­
fer. 

The bill would make a purely symbolic change in the name of 
the party prosecuting the offense. The U.S. attorney would none­
theless retain full authority over the conduct of the prosecutions. 
At the same time, the office of the corporation counsel would be 
expected to augment the U.S. attorney's staff. 
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While we have long encouraged measures which will lead to the 
transfer of full authority over criminal prosecutions, this measure 
is not, in our view, a positive step toward prosecutorial autonomy 
for the District of Columbia. Though opponents of the transfer of 
prosecutorial authority have argued that the corporation counsel's 
office lacks the experience necessary to handle these prosecutions, 
we believe those objections are unfounded and that the training 
which is the apparent object of this bill is unnecessary. 

As this office has written in the past to the chairman of this sub­
committee, the office of the corporation counsel has existed con­
tinuously, under a variety of titles, for over 160 years, during 
which time it has handled a broad variety of legal matters: crimi­
nal, civil and administrative. Because of the unique nature of the 
District of Columbia the office has functioned as a State attorney 
general's office, as well as a municipal legal office. We have a 
highly qualified and experienced staff with attorneys from some of 
the best law schools in the country with previous experience at 
Federal and State government levels and in the private sector. 
Moreover, a meaningful transfer of prosecutorial authority over se­
rious criminal offenses will require the office to increase dramati­
cally in size. Among the new hires necessitated by the transfer it is 
expected that there would be a substantial number of experienced 
criminal lawyers. 

In sum, the executive branch of the D.C. government is anxious 
to continue exploring the best means of transferring prosecutorial 
authority to the District. However, section 2 of this draft bill in our 
opinion falls short of that goal. 

Several other provisions of the draft bill merit recognition as 
being consistent with the goal of complete home rule for the Dis­
trict of Columbia. Section 4 of the bill would place within the au­
thority of the D.C. courts the selection and appointment of the ex­
ecutive officer of the courts. At present the executive officer must 
be selected from among individuals nominated by the director of 
the administrative office of the U.S. courts, a Federal agency. Simi­
larly, section 7, regarding appointments to the Board of Trustees of 
the Public Defender Service, would remove from the appointing 
panel the chief judge of the U.S. Court of Appeals for the District 
of Columbia and would add the chief judge of the D.C. court of ap­
peals. 

Finally, we support section 10 of the proposed bill. This provision 
would establish a mechanism by which the Supreme Court, any 
U.S. court of appeals, or the highest court of any State might certi­
fy to the D.C. court of appeals controlling questions of D.C. law. 
This provision recognizes the highest court of the District of Colum­
bia as the primary authority on questions of D.C. law. 

In conclusion, the executive branch of the D.C. government has 
supported and will continue to support legislative proposals which 
further the goal of self-determination for the District and its citi­
zens. We cannot, however, support section 2 of this draft bill, which 
purports to move in the direction of full home rule, hut, in reality, 
does not further the cause of local autonomy. We support sections 
4,7, and 10 for the reasons I have outlined. We take no position on 
the remaining provisions of the bill, which deal, in our view, with 
internal administration of the courts and the judicial appointment 
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process, except to note that section 6 has already been enacted as a 
provision of Public Law 98-235. 

In regard to H.R. 2050 I might add that I support H.R. 2050 on 
behalf of the executive of the District of Columbia, and I further 
support the remarks that you will hear from Mr. Ridley on that 
bill. 

Again, thank you for this opportunity to speak. 
[The prepared statement of Mr. Suda follows:] 
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TESTIMONY OF JOHN H. SUDA 

ACTING CORPORATION COUNSEL, D.C. 

BEFORE THE SUBCOMMITTEE ON JUDICIARY AND EDPCATION 

OF THE HOUSE COMMITTEE ON THE DISTRICT OF COLUMBIA 

ON THE DISTRICT OF COLUMBIA PROSECU',LQRIAL AND JUDICIAL 

EFFICIENCY ACT OF J.985 

OCTOBER 1, 1985 

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE: 

I AM PLEASED TO APPEAR BEFORE YOU TODAY ON BEHALF OF THE MAYOR 

OF THE DISTRICT OF COLUMBIE, TO TESTIFY ON A DRAFT BILL ENTITLED THE 

"DISTRICT OF COLUMBIA PROSECUTORIAL AND 'JUDICIAL EFFICIENCY ACT OF 

1985." THE BILL DEALS WITH MANY DIFFERENT ISSUES, SEVEP~L OF WHICH 

WOULD IMPACT ON THE QUALITY OF THE DISTRICT'S SELF-GOVERNMENT. IT IS 

TO THESE ISSUES ALONE THAT I WILL ADDRESS MY REMARKS. 

THE MOST SIGNIFICANT PROVISION OF THIS BILL FROM A HOME RULE 

PERSPECTIVE IS SECTION 2, WHICH WOULD PROVIDE THAT PROSECUTIONS OF 

CRIMINAL LAWS OF THE DISTRICT OF COLUMBIA AND CRIMINAL LAWS OF THE 

UNITED STATES WHICH ARE APPLICABLE SOLELY TO THE DISTRICT OF COLUMBIA 

BE CARRIED OUT IN THE NAME OF THE DISTRICT OF COLUMBIA RATHER THAN IN 

THE NAME OF THE UNITED STATES. HOWEVER, PROSECUTIONS UNDER THESE 

LAWS WOULD STILL BE CONDUCTED BY THE UNITEO STATES ATTORNEY FOR THE 
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DISTRICT OF COLUMBIA. SECTION 2 WOULD FURTHER PROVIDE FOR THE 

TEMPORARY APPOINTMENT ON A ROTATIONAL BASIS OF TEN ASSISTANT 

CORPORATION COUNSELS TO THE U.S. ATTORNEY'S OFFICE, OSTENSIBLY FOR 

THE PURPOSE OF PROSECUTING THESE OFFENSES. 

AS THIS OFFICE TESTIFIED BEFORE THIS SUBCOMMITTEE TWO YEARS AGO, 

THE TRANSFER OF PROSECUTORIAL, AND OTHER AUTHORITY RELATED TO THE 

ADMINISTRATION OF JUSTICE, FROM THE FEDERAL TO THE DISTRICT OF 

COLUMBIA GOVERNMENT SHOULD NOT BE PIECEMEAL. THAT IS, IF THE 

DISTRICT IS TO BE GIVEN AUTHORITY OVER CRIMINAL PROSECUTIONS, OVER 

PRISONERS, AND OVER THE SELECTION OF ,JUDGES, SUCH AUTHORITY SHOULD BE 

CONVEYED AT THE SANE 'J.'IME, IN THE SAME BIU.. OF THESE THREE AREAS 

THIS BILL DEALS SOLELY WITH THE TRANSFER OF PROSECUTORIAL AUTHORITY, 

BUT DOES LITTLE TO FACILITATE THAT TRANSFER. THE BILL WOULD MAKE A 

PURELY SYMBOLIC CHANGE IN THE NAME OF THE PARTy PROSECUTING TqE 

OFFENSE1 THE UNITED STATES ATTORNEY WOULD NONETHELESS RETAIN ~ULL 

AUTHORITY OVER THE CONDUCT OF THE PROSECUTIONS. AT THE SAME TIME, 

THE OFFICE OF THE CORPORATION COUNSEL WOULD BE EXPECTED TO AUGMENT 

THE U.S. ATTORNEY'S STAFF. WHILE WE HAVE LONG ENCOURAGED MEASURES 

WHICH WILL LEAD TO THE TRANSFER OF FULL AUTHORITY OVER CRIMINAL 

PROSECUTIONS, THIS MEASURE IS NOT, IN OUR VIEW, A POSrTIVE STEP 

TOWARD PROSECUTORIAL AUTONOMY FOR THE DISTkICT OF COLUMBIA. THOUGH 

OPPONENTS OF THE TRANSFER OF PROSECUTORIAL AUTHORITY HAVE ARGUED THAT 

THE CORPORATION COUNSEL'S OFFICE LACKS THE EXPERIENCE NECESSARY TO 



41 

- 3 -

HAND~E THESE PROSECUTIONS, WE BE~IEVE THOSE OBJECTIONS ARE UNFOUNDED 

AND THAT THE "TRAINING" WHICH IS THE APPARENT OBJECT OF THIS BI~~ IS 

UNNECESSARY. AS THIS OFFIce HAS WRITTEN IN THE PAST TO THE CHAIRMAN 

OF THIS SUBCOHHITTEE, THE OFnCE OF THE CORPORATION COUNSE~ HAS 

EXISTED CONTINUOUS~Y, UNDER A VARIETY OF TIT~ES FOR OVER 160 YEARS, 

DURING WHICH TIHE IT HAS HAND~ED A BROAD VARIETY OF LEGA~ MATTERS 

CRIMINAL, CIVIL AND ADMINISTRATIVE. BECAUSE OF THE UNIQUE NATURE OF 

THE DISTRICT OF COLUMBIA THE OFFICE HAS FUNCTIONED AS A STATE 

ATTORNEY GENERAL'S OFFICE, AS WELL AS A MUNICIPAL LEGAL OFFICE. WE 

HAVE A HIGHLY QUALIFIED AND EXPERIENCED STAFF, WITH ATTORNEYS FROM 

SOME OF THE BEST LAW SCHOOLS IN THE COUNTRY AND WITH PREVIOUS 

EXPERIENCE AT FEDERAL AND STATE GOVERNMENT LEVELS AND IN THE PRIVATE 

SECTOR. MOREOVER, A MEANINGFUL TRANSFER OF PROSECUTORIAL AUTHORITY 

OVER SERIOUS CRIMINAL OFFENSES WILL REQUIRE THE OFFICE TO INCREASE 

DRAMATICA~LY IN SIZE. AMONG THE NEW HIRES NECESSITATED BY THE 

TRANSFER IT IS EXPECTED THAT THERE WOULD BE A SUBSTANTIAL NUMBER 

OF EXPERIENCED CRIMINAL LAWYERS. 

IN SUM, THE EXECUTIVE HRANCH OF THE DISTRICT OF COLUMBIA 

GOVERNMENT IS ANXIOUS TO CONTINUE EXPLORING THE BEST MEANS OF 

TRANSfERRING PROSECUTORIAL AUTHORITY TO THE DISTRICT. HOWEVER, 

SECTION 2 THIS DRAFT BILL FALLS SHORT OF THAT GOAL. 

SEVERAL OTHER PROVISIONS OF THE DRAFT BILL MERIT RECOGNITION AS 

BEING CONSISTENT WITH THE GOAL OF COMPLETE HOME RULE FOR THE DISTRICT 

OF COLUMBIA. SECTION 4 OF THE BILL WOULD PLACE WITHIN TdE AUTHORITY 

OF THE DISTRICT OF COLUMBIA COURTS THE SELECTION AND APPOINTMENT OF 
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THE EXECUTIVE OFFICER OF THE COURTS. AT PRESENT THE EXECUTIVE 

OFFICER MUST BE SELECTED FROM AMONG INDIVIDUALS NOMINATED BY THE 

DIRECTOR OF THE ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS, A 

FSDERAL AGENCY. SIMILARLY, SECTION 7, REGARDING APPOINTMENTS TO THE 

BOARD OF TRUSTEES OF THE PUBLIC DEFENDER SERVICE, WOULD REMOVE FROM 

THE APPOINTING PANEL THE CHIEF JUDGE OF THE UNITED STATES COURT OF 

APPEALS FOR THE DISTRICT OF COLUMBIA AND WOULD ADD THE CHIEF JUDGE OF 

THE DISTRICT OF COLUMBIA COURT OF APPEALS. 

FINALLY, WE SUPPORT SECTION 10 OF THE PROPOSED BILL. THIS 

PROVISION WOULD ESTABLISH A MECHANISM BY WHICH THE SUPREME COURT, ANY 

UNITED STATES COURT OF APPEALS, OR THE HIGHEST COURT OF ANY STATE 

MIGHT CERTIFY TO THE DISTRICT OF COLUMBIA COURT OF APPEALS 

CONTROLLING QUESTIONS OF DISTRICT OF COLUMBIA LAW. THIS PROVISION 

RECOGNIZES THE HIGHEST COURT OF THE DISTRICT OF COLUMBIA AS THE 

PRIMARY AUTHORITY ON QUESTIONS OF DISTRICT OF COLUMBIA LAW. 

IN CONCLUSION, THE EXECUTIVE BRANCH OF THE DISTRICT OF COLUMBIA 

GOVERNMENT HAS SUPPORTED AND WILL CONTINUE TO SUPPORT LEGISLATIVE 

PROPOSALS WHICH FURTHER THE GOAL OF SELF-DETERMINATION FOR THE 

DISTRICT AND ITS CITIZENS. WE CANNOT, :iOWEVER, SUPPORT SECTION 2 

OF THIS DRAFT BILL, WHICH PURPORTS TO MOVE IN THE DIRECTION OF FULL 

HOME RULE, BUT IN REALITY DOES NOT FURTHER THE CAUSE OF LOCAL 

AUTONOMY. WE SUPPORT SECTIONS 4,7, AND 10 FOR THE REASONS I 

HAVE OUTLINED. WE TAKE NO POSITION ON THE REMAINING PROVISIONS OF 

THE BILL, WHICH DEAL WITH INTERNAL ADMINISTRATION OF THE COURTS AND 

THE JUDICIAL APPOINTMENT PROCESS, EXCEPT TO NOTE THAT SECTION 6 HAS 

ALREADY BEEN ENACTED AS A PROV1S!ON OF PUBLIC LAW 98-235. 

AGAIN, THANK YOU FOR THIS OPPORTUNITY TO SPEAK. 
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Mr. DYMALLY. In other words, what if we took out section 2, 
would that make you happy? 

Mr. SUDA. No, Your Honor, section 2 does not make me happy 
for several-- . 

Mr. DYMALLY. What if we eliminated it? 
Mr. SUDA. If you eliminated section 2, you would have a bill that 

in my judgment cleans up several problems currently in regard to 
the administration of the local court system and I would support 
the bill. 

Mr. DYMALLY. You don't like the idea of the corporation counsel 
going over to the U.S. attorney's office? 

Mr. SUDA. No, Your Honor, I do not. I do not. 
Mr. DYMALLY. All right. Let us take that under advisement be­

cause we certainly want a bill that would make the city happy. We 
don't want something that you are going to be fussing about. 

Mr. SUDA. '?"hank you. 
Mr. DYMA1 .. LY. Minority counsel? 
Mr. HAMM. Thank you, Mr. Chairman. 
My name is Ron Hamm, minority staff assistant. 
Mr. Suda, I found your testimony very enlightening. I would 

have a couple of questions for you, though. 
Does the corporation counsel currently have the authority to 

work with the U.S. attorney and delegate its attorneys to them on 
need? 

Mr. SUDA. No. I would like to explain what the corporation coun­
sel's office does do now basically because I think you will see that 
our jurisdictions meet at one point, and where they meet there is a 
lot of cooperation between the two offices. They meet principally 
actually in two areas. 

They meet in the criminal area because we handle the prosecu­
tion of all juveniles except those that are designated for adult trial. 
We also handle the prosecution of misdemeanors, minor misde­
meanors, in the District of Columbia. And very frequently there is 
a charge that is our charge and simultaneously a charge that is the 
U.S. attorney's charge, at the same time. In those cases there is no 
question but that there is a great deal of cooperation between the 
United States and the District of Columbia. 

In the civil area there is another point at which my office and 
the office of the U.S. attorney very frequently collaborate, and 
that is in regard to issues, mostly law enforcement issues, that 
arise in civil lawsuits. The jurisdiction of the office of the corpora­
tion counsel in regard to civil lawsuits is complete. It is quite like 
an attorney general's office; and we are sued as frequently as any 
State is sued, and we are certainly sued as frequently as any city is 
sued. 

Well, very frequently, in light of the law enforcement situation 
in the District of Columbia, the United States is simultaneously 
sued in the same lawsuit. In those cases there is very close touch 
between my office and the U.S. attorney's office. 

I have been in the corporation counsel's office for 20 years. Most 
of my time has been spent heading up the civil division, and that is 
why I feel it is necessary to emphasize that the ties between my 
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office and the U.S. attorney's office in the civil area are very strong 
and have been for as long as I have been in the office. 

Mr. DYMALLY. Mr. Suda and counsel, may we just proceed with 
Mr. Ridley, and probably we could take the questions together. I 
may have erred in not proceeding directly. 

Mr. Ridley? 

STATEMENT OF WALTER RIDLEY 

Mr. RIDLEY. Good morning, Mr. Chairman, and other committee 
members. I am pleased to appear before you today in support of 
bill H.R. 2050. This bill conforms with the District's goal of achiev­
ing full autonomy and will significantly improve our ability to 
manage the criminal justice system. While we will ask for some 
modification of the bill and have not decided upon the most feasi­
ble operating procedure, we look forward to working with this com­
mittee, the Federal Bureau of Prisons and U.S. Parole Commission 
to assure efficient and equitable treatment of District prisoners 
housed in Federal institutions from transition through full imple­
mentation of these changes in parole procedures. 

The criminal justice system in the District is complex. The parole 
fu.nction is no exception to the fact. The District currently has ap­
proximately 1,800 prisoners located in 33 different Federal prisons 
in 23 different States across the country. We expect a continual in­
crease in the number of D.C. offenders given Federal designations 
over the next year or so while the District expands its institutional 
capacity. Furthermore, some of the Federal prison locations, where 
District of Columbia Code violators are housed, are as distant as 
California and Texas, thus requiring tremendous transportation ex­
penditures in order to either bring the prisoners to the D.C. Board 
of Parole or transport parole board members and staff to various 
Federal prisons. 

In assessing the most feasible way of implementing this legisla­
tion the District has identified four options: 

First, to transport prisoners to the District of Columbia 6 to 9 
months prior to their parole eligibility date for a hearing before 
the board; 

Second, to transport D.C. Parole Board members and staff to 
each of the Federal institutions housing D.C. prisoners on a prede­
termined schedule for the purpose of conducting hearings; 

Third, combine (1) and (2) above by establishing regions based on 
the geographic distribution of prisoners where hearings will be con­
ducted on a predetermined schedule by transporting both prisoners 
and parole board personnel to those locations; and 

Fourth, by requesting the U.S. Parole Commission to conduct 
courtesy hearings of D.C. Code violators using D.C. parole guide­
lines for making reJRase decisions and forwarding relevant infor­
mation to the Di~,tdct's .yarole Board for the actual rendering of 
the release decision. 

Currently, we ar~ assessing the scope of responsibility and cost of 
implementing each of these options. Many factors must be consid­
ered and successful transition and operation of this transfer of au­
thority will require the continued cooperation and support of the 
Federal Bureau of Prisons and U.S. Parole Commission. 
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Although cost projections have not been finalized, we estimate a 
need for at least $1 million in additional funding to the District for 
the first year if Option 2-transporting parole board personnel to 
each Federal prison-is adopted. Option 3 would be slightly less 
costly, depending upon the regional configuration used, but would 
create additional work for the U.S. Marshal Service and Federal 
Bureau of Prisons in transporting and housing prisoners at desig­
nated regions. In summary, this transfer is going to require addi­
tional funding, and we ask that the bill be amended to allow for an 
incremental assumption of cost by the District. 

Also, since implementation of this legislation will require exten­
sive planning with local and Federal agencies, we need a transition 
period of 2 years, rather than 1, as currently contemplated by this 
committee. This will enable us to establish an automated informa­
tion system interfaced with the Federal prisons and other affected 
agencies to ensure a safe and orderly process for making parole re­
lease decisions for D.C. prisoners housed in Federal institutions. 

In conclusion, Mr. Chairman, and committee members, we ap­
plaud your action of furthering the objectives of home rule by this 
legislative initiative. We look forward to receiving responsibility for 
making parole release decisions for all D.C. Code violators and will 
immediately proceed to develop a viable parole transfer plan after 
this legislation has been adopted. 

I will be happy to entertain questions. Thank you. 
Mr. DYMALLY. Thank you, Mr. Ridley. 
First, I want to congratulate you on your recent appointment 

and welcome you to the committee. 
Mr. Suda wants to do some mathematics here. He wants a minus 

and you want a plus. Both of them I find very intriguing and not at 
all totally objectionable. So you want a million dollars and Mr. 
Sud a wants section 2 out. The subcommittee will take that under 
advisement. 

But let me switch just a moment here and talk to you about the 
whole question of parole and housing of inmates. Does the District 
of Columbia send any of its inmates up to Petersburg? 

Mr. RIDLEY. Yes, we do, sir. 
Mr. DYMALLY. I had occasion, Mr. Ridley, to go to Petersburg re­

cently. It took me a whole day to go there. I drove; stopped and got 
some orange juice on my way up, stopped and got some lunch. It 
consumed 1 entire day. I asked my staff who traveled with me 
what happens to poor families who have to visit inmates there? 
But more significantly, what about the right of the inmate to coun­
sel? I mean, it seem~ to me a major hardship not only in getting to 
Alderson. And Ald0cson, I have been threatening to go to Alderson 
for 5 years; and every time I put on my calendar, "visit to Alder­
son"-and the next one is proposed for October 13 and 14-my 
staff tells me it is a 2-day visit. Because I can't get a morning plane 
here and come back in the evening the same day. That is really an 
outrage. Something really ought to be done about it. 

I have been very quiet; I haven't gone and held press conferences 
and done something about it. But the fact that I had to sacrifice an 
entire day-it wasn't a sacrifice, really; it was an experience. It 
seems to me that we really ought to be doing something about this 
situation. 
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And now I see District of Columbia is uncertain about this whole 
question of facilities. I am referring not only to District of Colum­
bia; I am referring to the Federal system, although we don't have 
any Federal representatives here. 

People who are just seeking bail are sent all the way to Alder­
son, have to be transported back here for 8 hours, wait for a public 
defender, and are sent back up to Alderson again. That is really 
mefficient. I am just beginning to get involved with the system. I 
have been sort of an observer, kind of a 3-day resident of the Dis­
trict. I go back home every weekend. But I know of some personal 
instances where the Federal Government has people in Alderson 
and Petersburg without bail. They don't have a right to effective 
counsel that way. A lawyer has to give up an entire day. A public 
defender is not going to do that sort of thing, anyhow. I am just 
venting my irustration. 

What are we doing about this situation, Mr. Ridley? You want a 
million dollars; give me some good answers. 

Mr. RIDLEY. I would like to turn that response over to Mr. Suda, 
Chairman Dymally, since he is more familiar than I. 

Mr. DYMALLY. All right, both of you. Both of you are on the 
firing line. 

Mr. Suda, if you want section 2 out, give me some good answers. 
Mr. SUDA. No, no. Mr. Chairman, first of all, in regard to the pre­

trial detainees that were going to Petersburg, that through an ar­
rangement that we have worked out with the U.S. attorney's office 
has ceased; From about August 22 to last week, all persons who ap­
peared in front of the U.S. District Court-for the District of Colum­
bia were held at Petersburg. We have stopped that. They are now 
being held in the D.C. jail. So the only persons who should be in 
Petersburg as of this time are those persons who have been convict­
ed already on a charge and have been sentenced. All pretrial de­
tainees are now back up in the District of Columbia. 

The situation obviously is a very complicated one caused by our 
overcrowded prison institutions here in the District of Columbia. 
Each one of our L"'1stitutions is now over capacity. The D.C. jail is 
still over capacity in spite of the Judge Bryant decree. The central 
facility-all of the Lorton facilities are over capacity. And our half­
way houses are over capacity. Because of this overcrowding the 
Federal Government has continued to take convicted and sen­
tenced persons to Federal institutions to help ease the overcrowd­
ing situation, and also to help the District of Columbia meet the 
lines drawn by the Judge Bryant order in terms of getting the 
numbers of persons at the D.C. jail down to 1,694 by November 22, 
1985, which is now just roughly a month and a half away. That 
complicates it. 

So there is more here than just the ability to try to reach an 
agreement to bring people back to the District of Columbia. Howev­
er, I am pleased to say that in regard to pretrial detainees that sit­
uation has been worked out and they are now being housed at the 
District of Columbia jail. 

Mr. DYMALLY. Mr. Suda, I am an unreconstructed home ruler. I 
mean, I believe in home rule 1,000 percent. But on this particular 
issue, and I have basically supported everything, I just got to tell 
you, you may anticipate some legislation from me next year if the 



47 

District of Columbia does not expedite the whole problem of hous­
ing of women inmates who are not sentenced someplace that is con­
venient for counsel. 

Yes, after they are sentenced society believes, and I don't share 
that necessarily, that criminals in prisons have no rights. But de­
fendants have rights, and they ought not to be subject to this sort 
of inconvenience. 

I have been your friend for the last years. I am just going to tell 
you something: If I have to spend 2 days to go up to Alderson, you 
can expect some-unless you get some special charter for me to 
come back the same day, you can expect some legislation next 
year. I am warning you. OK? 

Mr. SUDA. I think the situation at Alderson is a very bad one. I 
agree with you on that. 

Mr. DYMALLY. It is just an outrage. 
To what do you attribute the high incarceration and recidivism 

rates for the District of Columbia? Both of you, Mr. Ridley and Mr. 
Suda. 

Mr. RIDLEY. I will try first, Mr. Chairman. The District of Colum­
bia right now has a very serious drug abuse problem. In addition to 
that, the District of Columbia has probably one of the better law 
enforcement components in the United States, using modern tech­
nology and, of course, increased numbers. Therefore, the arrest 
rate is much higher than it is in most urban areas. 

The high recidivism rate is a little complex for me because there 
are so many different ways that you can measure recidivism. One 
of the things we look at is the drug problem, and a large percent­
age, as I understand from the statistics I have read, are those who 
have been involved in the possession and sale or distribution of 
substances. Therefore, I think that contributes to our large recidi­
vism. 

Mr. DYMALLY. Do you think the unique system, or should I say 
the unusual system of dual parole that you have here, with the 
Feds and the District, may cause some of that problem? 

Mr. RIDLEY. In the compilation of the statistics it very well could, 
Mr. Chairman. 

Mr. DYMALLY. Could you give us a brief review of your new re­
vised guidelines and how they operate? 

Mr. RIDLEY. Yes, sir. 
Mr. DYMALLY. And if it is lengthy, then could you submit a copy 

for the record? 
Mr. RIDLEY. I will, sir. 
In the last 12 months the District of Columbia Board of Parole 

enacted several significant rule changes. The first set of rule 
changes concerned the establishment of specific criteria for the is­
suance of parole violator warrants and for rendering parole revoca­
tion decisions. These rules changes greatly reduce the degree of dis­
cretion in :lecislonmaking by parole board members and brought 
District policies in this area in line with other jurisdictions. 

The second significant rule change concerns the establishment of 
empirically based parole decisionmaking guidelines. These guide­
lines were designed to ensure uniformity in parole decisionmaking 
and to ensure that public safety considerations are systematically 
included in all aspects of parole decisionmaking. 



48 

The D.C. parole guidelines consist of several measures which ex­
amine: One, likelihood that parolee will commit other crimes; two, 
history of commiting violent crimes; three, history of violations of 
drug laws; four, institutional adjustment; and five, program partici­
pation. 

The measure used to specifically assess risk is the salient factor 
scale, which is the risk assessment component of guidelines used by 
the U.S. Parole Commission since 1974, and has a strong empirical 
foundation. The salient factor scale has been validated and revali­
dated as a reasonably accurate predictor of risk in several .3tudies 
using samples of Federal prison releasees. The salient factor scale 
has been used by the D.C. Board of Parole since April 1985, and 
some of the areas covered by this measure include: criminal histo­
ry, institutional history, age, and history of drug use. Over time it 
is expected that use of this measure and the remaining components 
of the District's guidelines system should facilitate parole decision­
making greatly reducing the risk to the public at large. 

Mr. DThIALLY. The U.S. attorney disagrees with you, and claims 
that the high recidivism rate in the District of Columbia is due to 
lax parole guidelines. 

Mr. RIDLEY. Mr. Chairman, in April 1985, we implemented the 
new guidelines. Therefore, I am sure the U.S. attorney has not had 
an opportunity to assess the validity of the new guidelines, sir. 

Mr. DYMALLY. If this legislation were passed here in the House 
and signed by the President, how much time do you think you 
would need to put it into effect? 

Mr. RIDLEY. I would request 2 ye:;rrs, sir. 
Mr. DYMM,:uY. Two years? 
Mr. RIDLEY. Yes, sir. 
Mr. DYMALLY. Mr. Suda, I don't want to influence the decision of 

the Advisory Commission on Site Selection, but I certainly would 
like to express my concern about this question of inconvenience of 
families of poor inmates who are not yet sentenced. So at some ap­
pl'opriate time, if it could be arranged, I would like to talk with the 
Chair of the committee about this problem, so that they will under­
stand there is a need to make some decision about this site selec­
tion speed. 

Mr. SUDA. Yes; 1 would be very happy to do that. 
Mr. DYMALLY. Thank you. Do you agree with the legal basis for 

the proposal to require criminal cases to be brought in the name of 
the District of Columbia? 

Mr. SUDA. Yes; I do. 
Mr. DYMALLY. You heard my comment to Mrs. Rolark. I share 

your view that you should get the whole ball of wax, and this ad­
ministration in my judgment has been very hypocritical about this 
question of local home rule by wanting to give Medicare and Social 
Security and everything to the private sector or State or local gov­
ernment, but not the criminal justice system to the District of Co­
lumbia. But in the meantime, this is the best we can do. 
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We have some questions which we plan to mail to both of you for 
a further response, so we can enter it into the record with the hope 
that it will convince the Senate to pass this piece of legislation this 
year. 

'Il1ank you very much. 
Mr. SUDA. Thank you, Mr. Chairman. 
[The questions and answers submitted follow:] 
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Responses of Mr. Walter B. Ridley, Chairman 
District of Columbia Board of Parole to 
QUestions posed on October 1, 1985 by the 
Subcommittee on Judiciary and Education 

1. Por the record, Mr. Ridley, can you just give a mild 
description of the parole review process under both the 
District of Columbia and how it is similar or distinct 
from the federal parole system? 

Answer: 
1. The District of Columbia Board of Parole has adopted a set 
of structured formal parole guidelines. The use of formal ~ 
parole decision-making guidelines at parole initial hearings 
and rehearings is a step toward a more coherent parole 
decision-making process that will lead both to increased 
consistency in parole release decisions al"? enhanced 
accountability of the Board. These guidelines reduce the 
degree of subjectivity prevalent in past parole decisions, 
and make explicit those factors to be considered in each 
individual case. The guideline model used is dynamic, 
requiring an ongoing data collection, and feedback mechanism 
to provide the content and/or structure of the guidelines 
over time. 

The major objectives of Using formal parole guidelines are: 

1) Promoting consistent parole deciSion-making; 

2) Making the paroling policies more explicit; 

3) Incorporating a concern for fairness; 

4) Achieving the sentencing purposes of incapacitation, 
specific det~rrence, and rehabilita~ion1 

5} Penalizing institutional misconduct, and 

6) Peveloping an evolutionary model of management control. 

There are three principles underlying the parole guidelines. 
The first principle is that the parole decision-making 
process shOUld be based on offender characteristics that have 
a statistically determined bearing on the offender's risk of 
future involvement in criminal behavior. The second princi­
ple is that the court addresses the purposes of retribution and 
general deterrence, through tbe sentence it imposes, and tbp. 
Board of Parole will not usurp these functions of the sentenc­
ing judge. A third principle is that in determining the factors 
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Answer to Question 41 Continued 

used as components of the guidelines, consideration should be 
given to their fairness and to their statistical reliability. 

The overriding principle of the guidelines is that they 
should allow for release of a parolee only when information 
indicates that there is a reasonable probability that an 
individual will live and remain at liberty without violating 
the laws and that such xelease is not incompatible with the 
welfare of society. 

The guidelines ;are~omprised of four factors: 

1) Degree of risk as determined by calculation of the 
Salient Factor Score, an actuarial risk assessment 
device; 

2) Type of risk that distinguishes between violent crimes, 
weapons, or drug trafficking and other less serious 
crimes; 

3) rnstitutional adjustment as determined by disciplinary 
infractions/or lack of while incarcerated; and 

4) ?rogram participation as measured by the degree of 
participation in ~rison programs by the inmate. 

The guidelines we.re modeled, in part, after those used by the 
U.S. Parole Commission and the state of Pennsylvania. The 
guidelines are empirically based with a numerical SCore 
determined byiirst .. calculating a Salient ;Factor .Score {risk 
assessment). rlrhisscore places the 'offender ~nto one of £our 
risk categories • • -A :.baseline ..numb.er .of :.points :is .assigned .to 
each risk category. ·.·..For ;.each.Df .:.tbe:other ~ac.toIs :for .;which 
an affirmative..:£inding ~s made ,;points .:are;added ~r 
subtracted from the baseline score. The resnlting pOint 
total determines whether or not parole is granted, and if so, 
the level of supervision to be imposed. The Board members 
may override a guideline recommendation if there are 
mitigating or aggravating circumstances. Decisions that 
override guideline recommendations must be clearly 
documented. 
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Question: 
2. Could you provide a brief review of the Parole Board's 
revised guidelines? 

Answer,: 
2. The guidelines encompass state of the art techniques for 
decision-making and set basic standards for parole super­
vision levels. These guidelines draw from the experiences 
of two model systems: the u.s. Parole Commission and the 
state of Pennsylvania. They incorporate results of fourteen 
years of research at the federal level and include the 
collective thinking of District officials and local, state 
and federal experts in the field. We chose the state of 
Pennsylvania because its guidelines contain both pre- and 
post-incarceration factors such as ours. 

The District of Columbia Parole Board is statutorily mandated 
to consider parole eligibility within the context of the 
prisoner's conduct within the institution, the probability a 
new crime will not be committed; and the general welfare of 
society. 

Specific factors considered by the Board of Parole include: 
offense severity; prior criminal record; personal and social 
history; physical and emotional health; institutional 
adjustment, including success at combating problemsj and 
availability of community resources for transition from 
prison. 

The Parole Board has been guided in its decisions by these 
factors. However, up to now, there was no systematic way to 
combine these factors in a manner to ensure reliable decision­
making that also specifically took the predicted risk of 
future criminal involvement into account. 

Even though our past parole decision-making criteria have 
included many of the same factors enumerated in the new 
guidelines, we will now attach specific numerical values to 
each factor. Also the risk assessment factors we will use 
have been statistically validated. 

In developing these guidelj,iles, our major thrust was pro­
tection of the public, especially from persons who commit 
crimes of violence, with weapons, and whose crimes involve 
drugs, including PCP. Our guidelines specifically include 
eac:h of these serious acts as negative parole indicants and 
include a numerical score to predict risk to the community. 
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Answer to Question i2 ~ontinued 

Under the new guideline system four factors are considered 
with numerical values attached to each of (che factors. These 
factors are: degree of risk that is posed by an offender if 
released; type of risk that distinguishes bet.ween violent 
crimes, drug trafficking and other less serious crimes; 
institutional adjustment, and program participation, as 
measured by degree of participation in prison programs. A 
composite score is derived, based on how each offender is 
calculated on:aach of the £our £actors, and a guidelines. 
recommendation..:is ±hen .:determined. In any instance where the 
Parole Board :choses -to :-override -;tbe '"guideline recommendation, 
the reason must be clearly .documented. 

We have included participation in educational and vocational 
training programs as enhancing factors in the guidelines. 
In other words, while high risk, serious offenders will serve 
long sentences, sustained achievement will be recognized as a 
positi'!·e factor in calculating the guidelines score. 

In summary, the. result of these changes in parole release 
decision-making is that higher quality decisions will be made. 
The goal is to incarcerate high risk offenders who may pose a 
danger to the community. The goal for low risk offenders who 
work hard while incarcerated to improve themselves is to be 
paroled at their initial hearing. 

I have included a copy of Amendment No. 1 to the District of 
COlumbia Municipal Regulations Title 28 Corrections, Courts 
and Criminal Justice which includes Procedures for Granting 
Parole for your information. 

QUestion: 
3. In your opinion ,how will :.the .abolishment of federal 
parole effect_~e.~nterests·~nd Iights ~f D.C. Code offenders 
in federal prisons? 

Answer: . 
~would deny the D.C. offender the same parole rights 
afforded D.C. offenders housed under the jurisdiction of the 
District of Columbia. In addition the impact of the 
abolishment would in my opinion severely impede the babilitative 
opportunities afforded the same offenders. 
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Question: 
4. Recidivism is quite high in t~e District of Columbia; ~hat 
do you attribute this to and how does it compare with other 
major urban jurisdictions? 

Answer: 
~idivism is not only quite high in the District of 
Columbia but also nationally. According to the Bureau of 
Justice Statistics, approximately 61 percent .of those 
admitted to state prisons in 1979 were recidivists (prior 
admission to prison). Of those entering prison without a 
history of incarceration (an estimated 39 percent of all 
admissions), 60 percent had prior convictions that resulted 
in. probation and an estimated 27 percent were on probation at 
the time of their prison admission. 

Definitive data on recidivism in the District is not avail­
ble. However, it is estimated that the proportion of 
District sentenced offenders with prior incarcerations 
approximates national figures. 

The reasons for high recidi'Visr.: both J.ocally and nationally 
are probably nUmeroUs. The lack of effective prison reha­
bilitation programs, inadequate post-release supervision, 
drug abuse, and chronic high unemployment among segments of 
the population are some of the often cited reasons for 
persons returning to prison. 

Question: 
5. The united States Attorney's Office attributes high 
recidivism rate ir. the District to laxed parole standards; 
what is your respons~ to this contention? 

Answer: 
s:-AIUniform operational definition of recidivism does not 
exis.t. In a generic sense, it refers to an established 
pattern of individuals violating laws. Based upon current 
methods for compiling and analyzing criminal justice data, 
the District's general indicator of recidivism is the number 
of persons rearrested while in some type of pre or post trial 
release program. 
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Answer to Question i5 Continued 

Since January of 1983, the percentage of arrestees for seri­
ous crimes, who are processed through the court cellblock, 
has ranged from 20 to 27 percent. Of those numbers, which 
average 15,700, approximately 27 percent were in post trial 
release programs including probation and parole. A note­
worthy fact about all rearrests is that a majority, ranging 
from 55 to 64 percent, were for drug law violations. 

It is also important to note t.bat probation is the most 
widely used program for which post trial rearrest statistics 
are compiled. 

Nationally, parole i.s the second major form of community super­
vision for adjudicated offenders. Although some prisoners 
are released to the community unconditionally, approximately 
75 percent are released to parole supervision. Parolees 
account for approximately 11 percent of all adults in the 
United States under some form of correctional supervision. 
The percentage of persons rearrested in the District who were 
on parole ranged from four to eighteen percent, on a quar­
terly basis since 1983. 

Reported crime in the District has daclined for the past 
three years. We attribute much of this to improved technol­
ogy and enhanced law enforcement techniques which incorporate 
technological advancements. 

Corresponding improvements have been made in parole decision­
making. Recognizing the need to curtail some of the subjec­
tivity in parole decision-making, the District recently 
adopted empirically based guidelines. Some type of decision­
making guidelines for parole exist in all jurisdictions, with 
the degree of explicitness and the range of flexibility varying 
to a large extent. Factors for consideration in parole 
decision-making are simply listed in some jurisdiction. In 
others, they are listed and prioritized in terms of importance, 
while in other jurisdictions, detailed guidelines are linked 
to rating scales and computational formula are utilized to make 
decisions. 

The District's parole release standards are among the most 
stringent in the country. They emphasize aggravating factors 
such as criminal histories of offenders and severity of the 
lnst,ant c.f.fense, and place less emphasis on tradit.ionally 
mitigating factors such as participation in instit.utional 
programs. Additionally, we have very stringent procedures for 
revoking parole and immediately intervene when parolees test 
positive for drug use or fail to comply with other conditions 
of release such as maintaining employment. 
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Question: . 
6. Administratively speaking, if this legislation passed, how 
would your office conduc~ parole hearings over the numerous 
offenders in the federal system and to what extent would you 
have to increase the number of parole officers? 

Answer: 
~ave addressed part of this question in my earlier 
testimony. 

In assessing the most feasible way of implementing this 
legislation, the District has identified four options: 

(1) To transport prisoners to the District of Columbia 
six to nine months prior to their parole eligibility 
date for a hearing before the Parole Board~ 

(2) To transport D.C. Parole Board members and staff to 
each of the federal institutions housing D.C. pris­
oners on a predetermined schedule for the purpose of 
conducting hearings; 

(3) Combine 1 and 2 above by establishing regions (based 
on 'che geographic distribution of prisoners) where 
hearings will be conducted on a predetermined schedule 
by transporting both prisoners and Parole Board 
personnel to those locations; and 

(4) By requesting the U.S. Parole Commission to conduct 
courtesy hearings of D.C. Code violators, using D.C. 
parole guidelines for making decisions, and forwarding 
relevant information to the District's Parole Board for 
the actual rendering of the release decision. 

Currently, we are assessing the scope of responsibility and 
cost of implementing each of these options. Many factors 
must be considered and successful transition and operation of 
this transfer of authority will require the continued coopera­
tion and support of the Federal Bureau of Prisons and U.S. 
Parole Commission 

Although cost projections have not been finalized, we esti­
mate a need for at least one million dollars in additional 
funding to the District for the first year if Option 2 
(transportirtg Parole Board personnel to each federal prison) 
is adopted. 

• 
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Answer to Question 16 Continued 

Option 3 would be slightly less costly, depending upon the 
regional configuration used, but would create additional work 
for the U.S. Marshal Service and Federal Bureau of Prisons 
in transporting and housing prisoners at designa~ed regions. 
In summary, this transfer is going to require additional fund­
ing and we ask that the Bill be amended to allow for an 
incremental assumption of cost by the District. 

Question: 
7. What is your parole officers present caseload and how 
would it be changed by this legislation? 

Answer: 
7. The present parol(~ officers case ratio is 1 to 65 for youth 
cases and 1 to 88 fOl: adults. This caseload includes active, 
inactive and warrant issue cases. 

Parole supervision is currently a function of the Department 
of Corrections. 

The Board of Parole has ~ecently established a staff team to 
study the feasibility of a proposed reorganization which 
would transfer responsibility for parole supervision to the 
Board of Parole. 

There will be an increase in the number of cases but it will 
not be a major impact because all D.C. Code offenders housed 
in federal prisons will not have the same parole eligibility 
dates nor will they be heard by the Board at the same time. 
The problem could be addressed by the addition of a few 
parole officers. 

Question: 
8. If the Congress passed this legislation, how much time 
would you reqUire before taking over their functions? 

Answer: 
8. Since implementation of this legislation will reqUire 
extensive planning with local and federal agencies, we need a 
transition period of two years. 
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~uestion: 
• Has your office conducted a statistical analysis of the 

paroles granted over the last few years, based on the 
character and nature of the offense, and the respective 
sentence imposed? 

Answer: 
9. The D.C. Office of Criminal Justice Plans and Analysis 
in conjunction with the D.C. Board of Parole, engaged in a 
research project, funded by the Bureau of Justice Statistics, 
to test the applicability of the Iowa Risk Assessment Scale 
with the Distric.t' s parole population. 

This device was selected for analysis because it contains a 
-risk of violence ft classification in addition to general risk 
classification scheme. Research involved a statistical 
analysis based on follow-up of a retrospective sample of 581 
District of Columbia parolees released during CY 1980. 
Variables in this analysis included criminal history, 
parole performance history, drug use history, and other 
socio-demographic items. 

Findings from this analysis indicated that the Iowa Risk 
Assessment Scale failed to satisfactorily predict parole 
performance. It is determined that this device is inapplicable 
to D.C. parolees. 

Using the same CY 1980 parolee popUlation sample, the Salient 
Factor Score was tested for its applicability to the 
District's parolee population. 

The Salient Factor Score is a risk assessment tool developed 
and used by the U.S. Parole Commission. This risk assessment 
measure was developed and validated on samples (i.e., those 
incarcerated in federal facilities). This scale has also 
been subjected to two separated reliability studies which 
resulted in the refinement of its items and the instructions 
of Bcoring as reliability enhancements. 

TO determine whether the Salient Factor Score differentiated 
adequately for D.C. parolees, salient factors scores were 
calCUlated from data for 402 of the parolees released in the 
District of Columbia in CY 1980. The scores were then 
examined in relation to parole outcomes as defined by revoca­
tions, new convictions, technical violations, and parole 
without incident. Findings from this analyses suggested that 
the Salient Factor Scale could indeed differentiate, with Borne 
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Answer to Question 19 Continued 

accuracy, those parolees likely to have parole revoked from 
other parolees. However, it should be noted that due to 
limitations in the data base and in sampling procedures, 
these findings were viewed as strictly .preliminary with 
further validation studies required overtime. 

In addition' to these two studies which were conducted in 
conjunction with the devclupment process for parole 
guidelines, the District's Department of Corrections issues 
annual reports on parolee performance, and includes data on 
parole socio-demographic characteristics. 

Once the planned automated parole management information 
system is established, then more refined research may be done 
which could more clearly delineate those variables linked to 
parole success and consequently improve risk.assessment devices. 

Mr. DYMALLY. Mr. Polansky? Mr. Polansky, it is good to have you 
·.[?,ack again. 

STATEMENT OF LARRY P. POLANSKY, EXECUTIVE OFFICER, D.C. 
COURTS 

Mr. POLANSKY. It is my pleasure, sir. It is my pleasure to be here 
on behalf of Judge Moultrie, who was invited to testify, but I will 
testify on behalf of the D.C. courts, sir. 

I would like to speak to those sections of the proposed bill which 
affect the courts directly, and I will suggest some amendments 
which the courts believe are extremely important. 

Mr. DYMALLY. Mr. Polansky, I take it you have those amend­
ments in writing? 

Mr. POLANSKY. Yes; we have provided a copy to staff of the pro­
posed amendments to section 3. 

Mr. DYMALLY. Thank you. 
Mr. POLANSKY. In fact, we thank you for section 3 which would 

make our hearing commissioners a permanent feature of the supe­
rior court operation. We have had them in operation for 3 years, 
and they have been a very important part of our operation. We 
would ask, however, for some amendment to section 3 that would 
expand the authority of the hearing commissioners sufficiently to 
eliminate bottlenecks that have developed in those 3 years. 

There is a requirement in the current act for the consent of the 
parties in order to permit the hearing commissioner to determine 
conditions of release or to hear a probable cause hearing. Well, this 
at times will create a delay in that a judge must be brought from 
an active courtroom to respond to the nonconsent of the parties. 
This also places a restriction on a hearing commissioner which is 
not placed on a U.S. magistrate, which is surprising since our stat­
ute is modeled upon that Magistrate Act. 

On the other hand, it is our belief that in the actual trial of cases 
the consent of the parties should be required; however, the require­
ment that the findings of the commissioner would result only in a 
recommendation to a judge again creates delay in the operation of 
the court. It is our opinion that once the parties have consented to 
be heard by the hearing commissioner it would be appropriate to 
permit the rendering of a final judgment, subject, however, to 

56-728 0 - 86 - 3 
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review by a judge of the trial court upon proper motion made by a 
party. In our opinicn, the simple amendments suggested would 
result in significant benefit to the operation of the court. 

Section 4 of the act that you propose is part of our legislative 
package that we have previously submitted, and we certainly sup­
port that. 

We respectfully suggest that section 5, which would repeal total­
ly the automatic disbarment provisions of the District of Columbia 
Code, be reviewed for amendments which would specifically ad­
dress any problem that the committee sees. We strongly believe 
that conviction for an offense involving moral turpitude does re­
flect upon a lawyer's right to be an officer of the court, and would 
ask that you carefully review section 11-2503 of the District of Co­
lumbia Code before acting with a broad brush to repeal the entire 
section. 

Section 6 is a technical change regarding retirement age that in 
fact was passed in a previous year. But I must admit that we 
missed the fact that there was a section of the act that was not cor­
rected, and this is a required technical amendment. 

I have no comment on section 7 regarding the board of trustees 
of the public defender's service. 

We would also respectfully submit that the proposed section 8 
amendment is not totally necessary. One part asks that the author­
ity of the auditor-master to audit and state a specific fiduciary ac­
count be removed and that authority be provided for the register of 
wills. I would bring to your attention that de facto that has oc­
curred; and the second part, to provide the authority for the regis­
ter of wills formally, is appropriate. Removing that authority from 
the auditor-master might, in fact, hurt in that any judge of the 
court can delegate to the auditor-master any case, and this might 
preclude the delegation of a probate matter for the auditor-master. 

Section 9 of the act is part of our court package, and it takes care 
of the duplicate reporting requirement placed on D.C. judges. I 
would commend this section highly, and would indicate to you that 
Judge Tamm-recently deceased Judge Tamm-publicly an­
nounced that he did not understand why the D.C. judges were re­
quired to report to the Federal Commission. 

Section 10, although not commented on by the District of Colum­
bia courts in their legislative package, regarding the certification of 
State questions of law, we believe is a commendable addition to 
this bilL 

Sections 11 to 14, regarding the D.C. Nominating and Tenure 
Commission, we decline to comment on. 

Section 15, however, which would eliminate the category of ex­
ceptionally well qualified, is a warranted and I think very desirable 
change to the act. The distinction between well qualified and ex­
ceptionally well qualified does not help in any fashion and does 
create some tension among judges who are qualified in one or the 
other of those categories. 

We are pleased that you have included in this omnibus court 
package several of the proposals that were in the court's legislative 
package which we forwarded to the members of the committee ear­
lier this year. We would, however, ask that you consider additional 
amendments recommended by the Joint Committee on Judicial Ad-
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ministration and by the judges of both courts that would provide 
for sabbatical leave for judges, would correct a gross mistake made 
in. the statutory language which controls the calculation of survi­
vors' annuities, and change the methodology for the provision of 
compensation of senior judges without changing the maximum 
annual salary they might earn. 

Last but not least, we would ask that you review the statute re­
garding the limitation of D.C. judges' salaries to 90 percent of Fed­
eral judges' salaries. We believe there is proper justification for 
that to be changed to an equivalent salary to that of Federal 
judges. 

We have attached to the prepared testimony which we will 
submit a copy of that previously submitted legislative package, and 
would, at this time, stand ready to answer any questions you might 
have. 

[The prepared statement and attachment of Mr. Polansky 
follow:] 
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Testllrony of Larry P: Polansky 
Executive Offider ~ District of Columbia Courts 

before the 
Judiciary and Education Sulxx:mnittee 

of the 
House of Representatives 

Comtittee 00 the District of Colurrbia 

Chainnan Dymally and nanbers of the Judiciary and Educatioo 

sulxx:mnittee of the Comtittee on the District of Colurrbia; it is my pleasure 

to be here today to testify 00 behaL{ of the District of Colurrbia Courts 

regarding the proposed District of C(llunbia Prosecutorial and Judicial 

Efficiency !\at. ~f '1985: 

I will speak en those sections of the proposed bill which affect the 

District. of Colmnbia Courts directly and will suggest sore additional amend­

rrents which the Courts believe are ext.rerrely irrportant to their effective 

operation: 

We thank you for Section 3 ..m1.ch will rrake cur bearing cannissioners 

a permanent feature of the Superior Court operation. We wcold ask; ho,.{ever; 

that you arrend Section 3 to expan:i the authority of the 11earing 

ccmnissioners suff.iciently to eliminate bottlenecks that have developed in our 

use of hearing ccmnissioners ove,: the past three years: 

'!he requirement for the CCtlsent. of the parties in order to pennit the 

hearing cannissioner to determine cxm::litions of release in pretrial detention 

or for a preliminary examination for prOOable cause has created delay in that 

a jud;Je )TllSt be brought £:ran an operating trial oourt.room in order to accamo­

date the defendant who does rot. consent: This requirement places a restric­

tion on the hearing ccmnissioner ..m1.ch is rot. placed on a U:S: Magistrate by 
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t."le s\:at.ute upon .. 'hich our authori.zation 'WaS m:xleled and tends to disrupt cur 

trial operation: 

On the other band; it is cur belief that in the actual trial of cases, 

the consent of the parties shruld be required; 'ho.rever; the requirement that 

the findings of the cx:mnissioner result Ct1ly in a reccmnendation to a judge 

again delays the action whidl must be taken by the c:oort: It is cur opinion 

that cnce the parties have consented to be heard by the hearing a::mnissi.oner. 

it wo.Jld ~ ar:pr':Priate to pennit th('! renderin~ of a "final" judgment; 

subject; hcMever; 'to review by a ju<1::!e of the trial ccurt upon notion trade by 

a party. ln cur opinion; the slnple amendments >A!9gested wo.Jld result in 

siqnificant benefit to the cperation the COOrt. 

We respectfully suggest that Section 5; whidl wruld repeal totally the 

autotratic disbarrrent provisions of the District of Colurrbia Cede; be reviewed 

for arnerrlments which wruld specifically address any proolem that the Ccmnittee 

t1~. We strongly believe that ccnviction for an offense involving nora! 

turpitude Ooes reflect upon the lawyer's right to be an "officer of the Co.rrt" 

ard IIIOlld ask that you carefully review Section 11-2503 of the Cede of 

Professional Responsiliilit;y before acting with a breed brush to repeal that 

section, 

We woold also respectfully sutrnit that the proposed Section 8 arrendment 

to Section 1724 of TiUe 11 of the District of Coltnnbia Code is rk:lt necessary 

or needed: '111e Auditor-Master can still 'be asked by a judge to audit and 

state a specific fudiciary accamt; hit l10re importantly; the audit staff that 

at one titre (trany years ago) reported to the Auditor-Master; 'WaS transferred 

to the Prcbate Division of the Superior c:oort five years ago and '«M performs 

that function under the supervision of the Regist.er of Wills: 
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This; b:lwever; does suggest that Part B of ya..u: section a dlange; ..mich 

adds that responsibility to the Register of Wills; is quite apprqlriate arrl 

we; therefore; fully support Part B of Section a: 

We're pleased that you have inclUded in this annibus Court package 

several of the proposals :in the Court' s legislative j;ackage forwarded to the 

members of this o:mnittee earlier this year: We woold; hcMever; ask t.hat you 

coosider additional amendments reccmnerx'!ed by the Joint a::mnittee on Judicial 

Administraj;icn aI;d by the Judges of 00th Courts that woold: provide for 

sabbatical leav~' for judges; correct a gross mistake nade :in the statutory 

language which controls the calculation of a survivor's annuity; and change 

the rrethodology for the provision of ~tion to senior juO;jes without 

changing the neximlm annual salary they might earn. Last but rot least; we 

wcW..d ask that you review the statute regarding the limitation of D.C: judges' 

salaries to 90 percent 9f Federal judges' salaries: 

We have attached to the prepared testirrony a COfIY of the previously 

subn1tted Court legislative p;lckage and woold; at this tirre; stand ready to 

answer any questions the O::mn.ittee might have: 

Thank you. 

Attachment 
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I.mISIATIVE PACK1lGE 

DISTRICl'· OF COIlMBIA' CXXlRTS 

'!he attac::bed legislation is hereby form::ill..y prcp:>Sed by the Joint 

Q:;mnittee en Judicial hlministraticn: A sumnary of the iOOividualBills is 

provided as fol.l.or.ls: 

1: SUPERIOR COORl.' EFARIN:; o:l+IISSICNERS ACl' 

Create pennanent legi,;lation to continue the use of hearin;r ccmnissieners 

in the Superior Court of the District of Cblurrbia: '!bis legislative 

prcp:>aal Wt:W.d aCC01plish .this and 'oIOJld also provide certain amendrrents 

to the existing CGlCept \o.hlch wwld pennit flexibility in carrying out the 

responsibilities of the hearing ccmnissioners and expedite the judicial 

process and procedures. The nain change is to pennit the cx:mnissioners to 

make findiIXjS and enter jud91Jel1t; with the consent of the parties and 

wifr.out. the sign-off of a judge. 'l1le Bill provides a review and appeal 

procedure of this decisicn. 'l1le U.S. Court of Appeals for the Federal 

Circuit prcr,Tides clear authority for such a procedure in the case of 

'l1le D.C. Auld O::npany v. Olram Graphics Cbrp.; U.S.C.A. Fed. Cir.; App. 

No. 84-1381; January 28, 1985. 
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2: ELIMINATE '1X1PLICA'l'E 'rn.m:;-OF-JODI~'FlN1\NClAL "DISCl.CSURE"STATEMEmS 

Secti.c:n 1530 of Title 11 of the District of COlunilia Cede requires cadl 

;iud;Je of the Dist:.rict of COlwbia ~ to file lin mmual financial 

disclosure s'-..atesnent with the DiGt.rict of COlunbia O:Ilmi.ssicn 00 Judicial 

Disahilip.es ~ Tenure ar.d CCAlrt.s I policy prtnides fOr certa5n staff to 

file £inancial' disclosure statements with the Chief Judge of the District 

of O:llunbia Coort of Aa?eals: In aCllitioo; Public Law 9!)-52l (Ethics in 

GoJemment Act of 1978; 28 U;S;C:A; App: I; Sect.ioo 301 et seq:) has been 

determined 'by the Judicial Ethics Q:mnittee of the Judicial Ccnference of 

the United States to incl.ude judges ana: ~recified staff of the District of 

Coltmbia Coorts: It is 5Uggested that Title 28 be ~ed to exclude the 

District of Coluzroia o:mts;' thereby eliminating this duplicati.oo in 

reporting. 

Title 11; Section 'l703(b) of the Pistrict of Colunbia cede =ently 

prOl1;i.des that the Executive Officer, of the District of Columbia Courts be 

appointed from a list of persoos 6Ilbnitted by the Director of the 

Administrative Office of the United states Courts~ since the Executive 

Officer is responsible for the administration of the District of Columbia 

Cwrts, the selectich of this person shalld be 'by the two Chief Judges 

with the concur.rence of the Joint Q:mnittee on Judicial Aibninistration as 

a, totally internal process. -n1ere is I'D logical reuson for the 
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certification of candidates by the 1Idrninistrative Office of the United 

states a:.urts; since j:here is no official interac:t..icn between that office 

and the District of ColUtbia Cburts: 

'.Ibis prq;osed ~eqislat.ial wcW.d mnend Sect.i.al 11-703(b) am I1ecticn 

11-904(b) of ~ District of Cblmbia Code to provide that the juOges of 

the District of Colunbia Q:Jurt of Appeals am the SUperior Cburt of the 

n1l'<trict of Cblurtbia are to be CXlIpmSated a~ not less than the rate of 

pay of United States aa>ellate arx1 district judges: '!he cnly logical 

.reason for Jreying a salary as a percentage of another p::lSiticn is if there 

is a hierarchy to be maintained: In the District of Cblll!lbia; the local 

arx1 federal oourts are separate end distinct systems with separate juris­

Cicticn arx1 structure am there is no need to naintain a hierardlical 

structure of pay and status: In terms of work load; there is no question 

that the heavier case load derands are m the District of Colllllhia a:.urts. 

5. DISTRICT OF cx)I1M3IA CXXJRIS Sl\BBIITICAL LFAVE N:r 

Recognizing that the tedioos duties arx1 responsibilities of trial and 

appellate judgl!S often preclude the judge fran staying abreast of recent 

develq;rrents in the laW and also recognhing the needs of the Courts to 

develop expertise in certain legal specialties;' it is proposed that there 
f 

be special provisions for sabbatical leave for District of Columbia 

judges. In light of the dangers of judicial burnout; these sabbatical 

. ieave provisions should be for extended. periods 6f tine and provide for 
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professional enriclurent :in settings separate fran the rorrral ~kplace. 

It is suggested that the period. of leave shwld. be up -to twelve (12) 

n=ths within an eigbt:.':'yeai- perioa: Cri~eria far sel,ecticn of judges -to 

participate an::'! for the p.u:poses of the leave sbc:llld be establisheii l:y the 

Joint Cannittee en Jlldicial Mn.i.nistraticn: 

6: DISTRIcr 'OP-CXlIlliSIA -JUDICIAL ':REI'IREMENl' 'SURVIVOR'S' J\NNUI'lY' w::r 

The existing surviving spouse an:l depen:1ent porticos of the judicial 

, retirenalt system re:;ults :in a significantly reiiuced annuity despite the 

alrrost dalbling of judicial contr.ibJtioos to ~cipate: It is prq;osed 

that the percentage of annuity be increased an:l that the annuity be 

o:.xtputeii en the =ent salaJ:y or retiremeat entitlement rather than on 

the salary that the judae was receiving prior to retiremmt: 

section 11':'1568 (e) (2) (B) of the District of Colll!lhla Co:'!e currently 

prOI.'ides that if there is a surviving spoose; a deperoent child's annuity 

wc:old be ~2;700:00 per year divideii by the nU11ber of surviving children or 

$900:00 per yE!ar per mild; which ever is less: Prqx:>sed arrendments \oIO.lld. 

raise this annuiq to a IIOre realistic figure of the lesser of $6;000;00 

per year divide::l l:ti the runber of children or $2;OOO~00 per d!ild per 

year. 

Moreover; if there is IX) surviving spouse; existing section 11-1568(c)(3) 

Olrren~ly COTpUtes the surviving child's annuity at the lesser of .J 

$3.420.00 per year divided l:ti the nuni:>er of children or $1:080.00 per year 

per child. It is ):ecomnerxle::l that this annuity l:c amended to provide the 

.l-esscr of $9.000.00 per YCilr divided by tile number of childl;'en 01;' 

$3,000.00 PCI' child PCI' yeaI;'. 
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As to the o:::rtplfaticn of the surviving spoose's annuity; it is proposed 

that the annuity equal 60% of the judge's ac:bJal. retirement. salary at the 

tine of his or her death or 60% of the antlUllt. of mtitlem:nt had the jud;je 

been eligible to retire: 

It is our belief t;hat these c:hanges '-Ulld begin to DEIke the surviving 

spouse and. depen:3ent children annuities of the judicial retirement system 

nore cx:nparable ·w.i.th the Civil Service retiretre1t pro;rarn: 
7 : DISTRIcr'OF' o::!ImBIA 'smIOR" JlJD:iE' crMPmSATIW' NJr 

Many retired judges request senior judge status and are q:point:ed to 

assist the Coort. of Ag;leals and the Superior Court in the perforrrance of 

juJlcial functicns: These judges do rot. receive or acomulat,e paid annual 

or sick leave benefits and mmy receive little CDIpenSaticn fc;Jr actual 

tine served: 'fuere is lac:lt of unifonnity in the rate of pay senior judges 

receive for service since they are rurrently paid at a rate calculated CX1 

the difference between their annual retirement salary and the annual 

sal<L."'Y of an active assc:ciate jud;Je: 'Ihis anounts to a large variance 

between rates of pay received ~ serre senior judges in cnnparison with 

other senior judges and in sqne cases little or ro remmeration for rours 

of service performed. 

We agree that a senior judge should not be entitled to receive; on an 

annual basis, a canbination of salary and retirement benefits in excess of 

the current assc:ciate judge salary. Ho .. iever; we feel that a senior judge 

should receive the daily rate of pay of an active judge's salary for work 

perfoJ:'ll'C<l, fer to do otherwise I.QJld devulue tile services of those senior 

judges: '.!his proposed bill Io.O.lld ~vide for the Gam:! daily rate o~ pay 

fer a senior judge as that of an asscx::iate jt.>dge on the o:urt in \!/hich he 

or she performs duties: 1bIeVer; a<Jgregate retirellalt ~t.a I!I1d 

O.IIlUlative daily earnings of a seUor judge would mt be pexmi.tted to 

exceed the current mmual Llalary of an active judJe: 
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Mr. DYMALLY. Mr. Polansky, you touched on two very technical 
themes and, as a layperson, I want you to explain the language 
which you read, and I quote: "Commission's ... 'exceptionally well 
qualified' category." What do you mean by that? 

Mr. POLANSKY. In the evaluation of a sitting D.C. judge for recer­
tification for an additional 15-year term, the tenure commission 
has several categories which it can classify. One-it could say that 
the judge is "not qualified," at which point the judge may not be 
reappointed. The tenure commission may say that the judge is 
"qualified," which then would lead to the ability of the President 
to rename that judge, but there is no automatic renaming. The 
third category is "well qualified," which would call for the auto­
matic renaming of that judge for another I5-year term. In addition, 
there is a fourth category called "exceptionally well qualified," 
which results in the same decision as <lwell qualified," and the only 
result that it has is to give you a weighting of how wen qualified 
one judge is as compared to the other. I would say that it performs 
in many senses a disservice in publicly making a distinction that 
really makes no difference. 

Mr. DYMALLY. You also mace reference to "tensionsl/-tensions 
among judges? 

Mr. POLANSKY. Yes; it has a feeling of one judge sitting next to 
another judge who certainly feel that they both are doing a proper 
and fine and appropriate job, and one being "exceptionally well 
qualified" and carrying a certain halo that the next door neighbor 
does not carry. I would submit that it really has no meaning, and it 
can only cause hard feelings among the members of the bench. 

Mr. DYMf..LLY. Now could you elaborate on your comment regard­
ing section 5? Can present court of appeals standards protect the 
bar and the community adequately? 

Mr. POLANSKY. Well, I think it does. However, there was a ra­
tionale when the Court Reorganization Act was implemented to 
provide for the automatic disbarment for the conviction of a crime 
of moral turpitude. Now perhaps that is overreaching. However, 
the total repeal of that mayor may not have an effect on the limits 
of the ability of the court to act. I would personally submit, not on 
behalf of the court, that I feel that there is a value, although there 
may be parts of that particular section of the D.C. Code which over­
reach. And I would recommend highly a looking at that section to 
see if there are parts of it that need revision, rather than the total 
abolishment of that section. 

Mr. DYMALLY. Mr. Polansky, as usual, we have some written 
questions which we shall forward to you for a response. 

Mr. POLANSKY. I would be glad to respond, sir. Thank you. 
Mr. DYMALLY. Without objection, the following statements will be 

entered into the record: 
Councilman David Clarke. 
[The prepared statement of Mr. Clarke follows;] 
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COUNCIL or THE DISTRICT OF COLU~!BIA 

WASHINGTOX, D, C. 2(){)Q4 

STATEMENT OF DAVID A. CLARKE, CHAIRMAN 

COUNCIL OF THE DISTRICT OF COLUMBIA 

BEFORE THE SUBCOMMITTEE ON JUDICIARY AND EDUCATION 

OF THE HOUSE COMMITTEE ON THE DISTRICT OF COLUMBIA 

OCTOBER 1, 1985 

Chairman Dymally and members of. the Subconuni ttee, thank you for 

the opportunity to offer testimony on H.R. 2050, which addresses 

parole authority over District of Columbia prisoners and on H.R. 

3370, the "District of ColUl!1bia Prosecutorial and Judicial 

Efficiency Act of 1985". 

H.R. 2050 

H.R. 2050 would give the District of Columbia Board of Parole 

exclusive authority over all parole matters concerning prisoners 

convicted of D.C. Code offenses or of any laws of the United states 

applicable exclusively to the District of Columbia. The effect of 

the legislation would be to transfer parole authori ty over D. C 

prisoners housed in federal correctional facilities from the Uni ted 

States Parole Conunission to the District of Columbia Board of 

Parole. This bill would expand the authority of the District of 

Columbia government and is consistent with our goals of attaining 

true Home Rule. However, I am concerned that H.R. 2050 not be viewed 
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as a substitute for the much broader plan of granting judicial and 

prosecutorial autonomy to the District. 

H.R. 2050 addresses only one segment of the District's criminal 

justice system -- the parole function. In the past this Committee 

has considered legislation which would have transferred authority 

over almost all facets of the District's criminal justice system to 

the District of Columbia government. While I recognize that the 

Reagan Administration has opposed the plan for judicial and 

prosecutorial autonomy, I continue to hope that Congress will not 

lose sight of the need for a comprehensive transfer. 

In order to successfully accomplish the transfer of authority 

contemplated by H.R. 2050, it will be necessary for the District of 

Columbia Government to develop a comprehensive plan for 

implementation. There a several options available for implementing 

the transfer. I am pleased to see that the bi 11 provides the 

Pi strict with the necessary flexibility to determine which 

procedure to adopt. It is also helpful that the current bill 

contains a delayed effective date provision. The inclusion of this 

provision will permit time for the District to adjust its budgetary 

planning in order to take into account the additional costs which 

will be occasioned by the em.ctment of H.R. 2050. 

While the new effective date provisions are helpful, Section 4 

of the bill relating to the applicability of the legislation is 

troublesome. Paragraph (b) of Section 4 clarifies that the U.S. 

Parole Commission is to retain parole authority over prisoners who, 

prior to the effective date of this legislation, received unified 

2 
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sentences for violations of both District of Columbia law and United 

States law. Paragraph (a) provides that after the effective date of 

the legislation, persons convicted of both District and federal code 

offenses are to receive separate and distinct sentences for such 

convictions. It is unclear under this provision, however, which 

parole board would have autho:t:"ity over a prisoner in this situation. 

If the intent of this prOVision is to have the prisoner subject to 

both the District of Columbia Board of Parole and the United states 

Parole Commission for the separate convictions (perhaps for 

offenses arising out of a single incident), this would seem to be 

unduly difficult. It would be helpfUL if this section was revised to 

clarify that these prisoners a:t:"e to be subject to only one parole 

board. 

To conclude, while I view E.R. 2050 as promoting equity and 

fairness within the D.C. criminal justice system by providing that 

all D.C. prisoners will be subject tc the same parole autho:t:"ity and 

will be judged according to the same standards, I would prefer that 

this transfer of authority be made in the context of a much broader 

grant of prosecutorial and judicial autonomy. 

H.R. 3370 

H.R. 3370, the "District of Columbia Prosecutorial and Judicial 

Efficiency Act of 1985", contains a variety of provisions which 

would impact upon the administration of jUstice in the District of 

Columbia. Hany cf the legislative changes proposed in the bill are 

necessary in order to implement some of the recommendations made in 

3 
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the District of Columbia Bar's study of the District of Columbia 

court system, commonly referred to as the Horsky Committee Study. 

For the most part, these proposals can only be accomplished by 

amendments to either the Home Rule Charter or Title 11 of the 

District of Columbia Code, both of which the Council is prohibited 

from amending. 

r note, hO\olever, that this bill does point to a reoccllrring 

problem. Even the simplest matters relating to the administration 

of justice in the District of Columbia must be brought before the 

Congress of the United States if a change.to Title 11 is required 

because the local legislature lacks the authority to address them. 

r hope that in the near future Congress \oIil1 consider lifting the 

limitation which prohibits the Council from enacting legislation 

wi th respect to Title 11. 

Several of the bill's provisions are troublesome. Section 2 (a) 

of the bill provides that criminal offenses are to be prosecuted in 

the name of the District of Columbia by the United Sta<tes Attorney. 

! stronglY oppose this provision of the bill. This section does not 

enhance or strengthen Home Rule. It represents a change in name 

only. If true Home Rule is to be accomplished a change in 

prosecutorial authority is needed, not just a change in name. In 

addition to the Home Rule implications, I find it objectionable to 

have an official acting in the name of and on behalf of the District 

of Columbia who is neither elected by the citizens of the District of 

Columbia nor selected by those entrusted by the public with that 

responsibility. I strongly urge the Subcommittee to delete this 

provision from the bill. 

4 
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Paragraghs (b) and (c) of Section 2 are also troublesome. 

Paragraph (b) limits the joinder of D.C. Code and U.S. Code offenses 

in a single indictment and appears to remove the authority of the 

U.S. District Court for the District of Columbia to act on any D.C. 

Code offense which may be joined with aU. S. Code offense. Paragraph 

(c) is a conforming amendment Which provides that prosecutions 

affected by this section will not abate. These prOVisions do little 

in terms of achieving greater Home Rule for the District. It would 

appear, however, the provisions may work a tremendous hardship in 

terms of the efficient administration of justice. Consequently, I 

request that you not enact this provision. 

Paragraph (d) of Section 2 would require that the United states 

Attorney provide annual reports to the Mayor and the Council. 

Usually, a reporting requirement such as that contained in paragraph 

(d), is written into the law in order to assist the Council fulfill 

its oversight responsibilities with respect to the reporting 

agency. In this case, provisions of the Home Rule Act specifically 

preclude the Council from acting on the information. Thus, while 

this information would be ext.:emely useful and we would greatly 

appreciate receiving it, what the District really needs is 

prosecutorial autonomy. 

Paragraph (e) of Section 2 would require that the Corporation 

Counsel detail assistants to the Uni ted states Attorney's Office and 

that the United states Attorney accept their services. The benefi ts 

of a such a training program are many and I offer my support for this 

type of program. I am concerned, however, that the mandatory nature 

of this provision weighs heavily on the Office of the Corporation 

5 
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Counsel. The Office of Corporation Counsel is an agency of the 

District of Columbia Goverrunent and it should be the responsibility 

of the local goverrunent, not the Congress, to determine how the 

agency should operate and how its resources should be used. If it is 

determined that legislation is necessary to establish or maintain 

the exchange program, it might be more in line with the spirit of 

Home Rule for Congress to exel-cise its authority to regulate the 

Office of the United states Attorney by simply requiring that the 

Office make the program ava~lable to assistants of the Corporation 

Counsel's Office. r am also concerned that care be taken in the 

drafting and imrlementation of this section so as to ensure that 

assistants of the Corporation Counsel's Office are not placed in 

conflict-of-interest situations since the Corporation Counsel and 

the Uni ted States Attorney represent different enti ties. 

Section 11 of the bill amends provisions of the Home Rule Act 

which relate to the JUdicial Nominations Commission. The amendment 

would limit access to materials furnished to or developed by the 

Commission. The limitation sought in this provision of the bill 

could be accomplished by an amendment to the District's Freedom of 

Information Act. Amendment of this Act is a responsibility of the 

Council as was its enactment, and, if the JUdicial Nominations 

Commission presents this issue to the Council, r am sure it would 

receive a fair review. 

One proposal that was recommended as part of the legislative 

amendments needed to implement the Horsky Committee Study was a 

proposal to give authori ty to the Council to periodically adjust the 

small claims ceiling. This proposal wall not included in the bill and 

I recommend its inclusion. As you are aware, Congress recently 

raised the small claims jurisdiction for Superior Court f):"om $750 to 

$2,000. This was the first incl;."ease in a 14 year period. It might be 

advantageous to delegate the authority to make such adjustments to 

the Council so that we might be able to review of the SUfficiency of 

the ceiling as the need arises. 

'l'hank you for the opport\.lni ty to share these comments with you. 
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Mr. DYMALLY. U.S. Acting Assistant Attorney General Phillip 
Brady. 

[The prepared statement of Mr. Brady follows:] 

U,S. Department of Justice 

Office of Legislalive and Intergovernmental Affairs 

Office: of th~ Auistant Anorney Gencnl WQ;hlngton. D. C 20530 

Honorable Ronald Dellums 
Chairman 
Committee on the District of Columbia 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear MI'. Chairman: 

SEP ~ 7 1985 

This is irt response to your request for the views of the 
Department or Justice on H.R. 2050, a bill "to give to the Board 
of Parole of the District of Columbia exclusive power and author­
ity to make parole determinations concerning prisoners convicted 
of violating any law or the District or Columbia, or any law or 
the United States applicable exclusively to the District." As 
set forth in more detail below, the Department of Justice believes 
that the change sought by this bill would not improve the law en­
forcement and corrections programs in the District of Columbia and 
we ther("fore oppose this bill. Furthermore, we believe that 
Congress should not undertake piecemeal revisions of the D.C. 
corrections programs until completion or a thorough and com­
prehensive review of all sentencing and correctional practices. 

At present under the D. C. Code, the determination 01' par.ole 
jurisdiction 1s controlled by the place or incarceration rather 
than the jurisdiction of conviction. The result is that the D.C. 
Board of Parole makes parole decisions for D.C. Code orfenders 
when they are housed in D.C. institutions and the United States 
Parole Commission ~akes parole decisions ror D.C. Code of renders 
when they are housed in rederal institutions. At the present time 
over 1,400 D.C. Code offenders are held in Federal Bureau of Pri­
sons facilities. This represents the designed capacity of three 
modern eorrectional institutions. Although some of these are in 
federal custody because of their extremely violent criminal his­
torie.s or to separat.e tl:em from other District of Columbia in­
mates, the bulk of thfim are in federal custody primarily because 
of shortages of space to houae inmates in the District of Columbia 
system. ThUS, two factors not addressed in H.R. 2050 are the real 
burden to the Federal Bureau of Prisons of confining this large 
group of local offenders and the serious problems involved in 
adding these geographicallY dispersed inmates to the D.C. Parola 
Board's aaseload. 
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In the 193Q's when the D.C. Board or Parole was established, 
this divided Jurisdictional scheme may have met correctional 
needs. The Comprehensive Crime Control Act or 1983 abolishes the 
United States Parole Commission in 1991, however, and legislative 
attention must clearly be given to the questions or future parole 
respons1bility "ell' D.C. Code orrenders designated to Federal 1n­
stitutions. At the same time every errort must be made to 1nsure 
that the District or Columbia will provide adequate prison space 
to house its sentenced criminals. 

A larger question is what role should parole serve as a cor­
rect10nal tool in the District of Columbia? The legislative his­
tory of the Comprehensive Crime Control Act of 198~, P.L. 98-~73, 
clearly reflects the Congre~sional determination that the "rehab­
ilitation model" upon which the Federal sentencing and parole sys­
tem was based is no longer valid. S. Rep. No. 225, 98th Congress 
1st Sess. 38 (1983). Based upon a study spanning a decade con­
ducted by the National COD~lssion on Herorm of Federal Criminal 
Law, it was concluded that the Federal sentencing and parole sys­
tem resulted in significant disparities in criminal sentences. As 
stated in the Senate Report: 

The shameful disparity in criminal sentences is a major 
flaw in the eXisting criminal justice syste~, and makes it 
clear that the system is ripe ror reJ:orm. Correcting our 
arbitrary and capricious method of sentencing will not be a 
panacea ror all of the problems which conJ:ront the adminis­
tration or criminal justice, but it will constitute a sig­
nificant step forward. 

The [Comprehensive Crime Control Act of 1984 (CCCA)] 
meets the critical challenges of sentencing rerorm. The 
[CCCA's] sweeping provisions are designed to structure 
judicisl sentencing dis~retion, eliminate indeterminate 
sentencing, phase out parole release, and make criminal 
sentencing fairer and more certain. The current effort 
constitutes an important attempt to reform the manner in 
which we sentence conVicted orfenders. The Committee 
believes that the [CeCA] represents a major breakthrough in 
this area. ~. at 65. 

The current D.C. sentenCing and parole system does not reflect 
this new understanding or the limitationp, of the "rehabilitation 
model" as described sbove. 
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In addition, the District o£ Columbia parole system has other 
demonstrated problems. When we reviewed similar legislation two 
years ago [H.R. 3369J, this matter was discussed in detail in our 
letter dated July 25, 1983 £rom Assistant Attorney General Robert 
A. McConnell to you. The Depa['tment noted at that time that the 
D.C. Board o£ Parole, according to its 1982 annual repo['t, granted 
parole at initial hearings to 61% o£ the adult o£1'enders and that 
73% of the remainder were granted parole upon a rehearing. The 
Board also reported however, that based upon a study of a selected 
sample of 322 parolees released on parole between 1977 and 1979, 
52% were re-arrested during the first two years of parole super­
vision. Of the parolees who were re-arrested, 77% were convicted 
£or crimes committed while on parole. Given the very high per­
centage of parolees released at the time of initial parole con­
sideration and the very high rate of recidivist criminal activity 
among those released, the policies and procedures of the D.C. 
Board of Parole were called into serious question. 

We also pointed out that despite the large number of D.C. 
parolees who commit crimes following parole release, parole appar­
ently was revoked in a relatively small percentage of the cases. 
In that regard, the D.C. Board of Parole reported that of those 
parolees in its 1977-1979 sample who were convicted of crimes 
while on parole, parole was revoked because of the new offense in 
less than one half o£ the cases. Although the ['eason for this 
statistic was not explained, it appears that it may be attributed 
to the D.C. Parole Board policy of not issuing parole violator 
warrants for certain offenses. In this regard, the Board listed 
in its 1982 Annual Report the types of o££enses it terms "Eligible 
O£fenses" £or purposes o£ issuance of parole violator warrants. 
It appears that as a matter of policy, the Board will not issue 
parole violator warrants £or burglary of commercial establish­
ments, possession of firearms (unless the defendant is arrested 
with the weapon in his hand or on his person), grand larceny, 
embezzlement. rraud, forgery and uttering and. for a host of other 
violations of the Distri~t of Columbia Code or the United States 
Code. 

This apparent policy which allows SUbstantial numbers of 
parolees to continue on parole even after arrest and conviction of 
serious crimes was of significant concern to us in the past. If 
these matters have not yet been completely remedied, and it may be 
too early to conclude that they have, then similar concern is 
presently warranted. Under H.R. 2050, the jurisdjction of the 
D.C. Board of Parole would be substantially expanded to include 
those D.C. Code offenders presently under the jurisdiction of the 
U.S. Parole Commission. These of renders , however, include some of 
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the most dangerous and violent criminals convicted in the District 
of Columbia. Premature release of such individuals pursuant to 
existing parole policies would pose a real and direct threat to 
law enforcement interests in the District of Columbia. 

We believe it is time for a thorough legislative review of 
District of rplumbia sentencing and correctional practices. A 
major expansion of the capacity of D.C. correctional facilities 1s 
essential. The Federal Bureau of Prisons is seriously overcrowded 
and can no longer accept the overload of the District of Columbia 
system. This is especially true in light of the increased D.C. 
prison population that would result, at least temporarily, from a 
more responsibly run parole system. Replacement of the parole 
system in the District of Columbia by a sentencing guideline 
system similar to that adopted by Congress in the Comprehensive 
Crime Control Act of 1984 should be considered. While expansion 
of the D.C. inmate capacity must begin at once, other changes can 
be more thoroughly considered than is done in H.R. 2050. 

The Office of Nanagement and Budget has advised this 
Dej)sl'tment that there is no objection to the submission of this 
report from the standpoint of the Administration's program. 

Sincerely, 

~'.!.k3e.dd~ / /. ~d' 
Phi lip D. rady 

c ing Assistant Attorney General 

Mr .. DYMALLY. Mr. Wiley Branton, chairman of the D.C. Judicial 
Nomination Commission. 

[The prepared statement of Mr. Branton follows:] 
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Draft of Remarks Prepared for Deli7ery by Wiley A. Branton 
on H.R. 3370 Before the Subcommittee on JUdiciary and Edu­
cation of the Committee on the District of Columbia, 
October 1, 1985. (The Honorable Mervyn M. Dymally, M.C.) 

Mr. Chairman and members of the cowmittee. My 

name is Wiley A. Branton, a resident of 1611 Tamarack 

street, N.W., Washington, D.C. 20012. I am currently a 

partner in the law firm of Sidley & Austin with offices 

at 1722 Eye Street, N.W., in the District of Columbia. 

I have been a member of the bar for more than 33 years and 

have resided in the District of Columbia for the past 20 

years. I currently serve as a member and Chairman of the 

District of Columbia Judicial Nomination Commission. I was 

appointed to the commission by The Honorable Marion S. 

Barry, Jr., as one of the Mayor's two appointees to the 

seven-member Commission. I wish to address my remarks to 

certain provisions of H.R. 3370 and the views expressed 

here are my personal views and no official position has been 

taken on the matters, except where otherwise noted, by the 

Judicial Nomination ComTliission. 

Sec. 6. MANDATORY RETIREMENT AGE OF JUDGES 

I fully support the raising of the mandatory 

retirement age for judges in the District of Columbia 

courts from age 70 to age 74. This change has already 

been enacted into law, but it is my understanding that 
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Section 6 is being offered so as to conform the D.C. Code 

with the District of Columbia Self-Government and 

Governmental Reorganization Act. 

Sec. 11. PUBLIC ACCESS TO ~mTERIALS OF 
JUDICIAL NOMINATION COMMISSION 

The very nature of judicial appointments requires 

the utmost confidentiality and persons who submi't informa-

tion to the Judicial Nomination Commission should have the 

confidence of knowing that the information can be retained 

by the Commission as privileged and confidential informa­

tion and that it will not be subject to release under any 

provision of the Freedom of Information Act, or by any 

other procedure. Lawyers, judges and the general public 

would be very hesitant about making comments that might 

reflect adversely on the character or fitness of persons 

under consideration for judicial appointment unless they 

are assured that their remarks or comments will be protected 

as is intended by the proposed language in Section 11. 

Sec. 12. MEETINGS OF THE JUDICIAL 
NOMINATION COMMISSION 

As a general rule, meetings of the Commission 

should be closed to the public because of the sensitive 

issues of character and fitness of potential judicial 

nominees that generally form the subject matter of most 

meetings. The same protection that is afforded by the 

preceding section is equally as important to the meetings 

of the Commission. 



83 

Sec. 13. PUBLIC ANNOUNCEMENT OF JUDICIAL 
RECO~NDATIONS 

Not only do I personally favor the enactment of 

Section 13, but this subject matter has the approval of 

the members of the Judicial Nomination Commission who have 

had occasion to discuss the desirability of releasing to 

the public the names of individuals recommended by the 

commission to the President of the United States for his 

consideration in selecting nominees for appointment to the 

District of Columbia co~rts. Invariably, the names leak 

out and on occasion some erroneous information concerning 

certain names has been published. Such errors could be 

avoided by the official release by the Commission of the 

names of individuals being recommended to the president, 

but only after the names have been submitted to the White 

House. In my opinion, the public release of the names 

alerts the public to the identification of potential 

judicial nominees and will provide an opportunity for 

information to be made available to the White House by 

persons who were unaware that certain individuals were 

being considered for jUdicial appointment. There is every 

reason to believe that most of the remarks and information 

coming to the White House as a result of the public disclo-

sure of the names of the persons being recommended for 

possible juducial appointment would be of a complimentary 
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nature. It is also quite possible that individuals will 

corne forward with information reflecting undesirable 

character traits of such a magnitude as to not only alert 

the White House that the President should not ~elect a 

particular person who has been recommended, but which would 

have caused the Commission to not recommend the person in 

the first instance if it had been privy to the information. 

Sec. 14. DISCLOSURE OF CERTAIN INFORMATION 
TO THE JUDICIAL NOMINATION COMMISSION 

Once a person has been appointed and confirmed as 

a judge in the District of Columbia court system, the 

Commission on Judicial Nominations has no further respon-

sibility as to the actual performance of those judges 

during the terms of their respective appointments. A 

dii:ferent agency, the District of Columbia Commission on 

Judicial Disabilities and Tenure, is- the agency that has the 

r(~sponsibi1ity for monitoring the conduct of judges. The 

latter Commission has the power to suspend, retire Or 

remove a judge of a District of Columbia court, and is 

also the agency charged with the responsibility for 

recommending, for or against, the reappointment of judges 

whose terms are expiring. 

There are occasions when information in the 

possession of the Commission on Judicial Dj,sabilities and 

Tenture may be needed by the Judicial Nomination Commission, 
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and such information could be very vital in certain 

decisions that must be made by the Judicial Nomination 

Commission in two situations. One such situation has to 

do with the fact that the Judicial Nomination Commission 

has the responsibility for the actual appointment of the 

Chief Judge for both the Superior Court as well as the 

District of Columbia Court of.Appeals. It would be 

ludicrous if the Judicial Nominations Commission should 

appoint any judge to the position of Chief Judge at a 

time when the Commission on JUdicial Disabilities and 

Tenure had information which would dictate that the person 

probably should not be appointed Chief Judge if said 

information was known to the Judicial Nomination Commission. 

Information would only be sought by the JUdicial Nomination" 

Commission from the commission on Judicial Disabilities 

and Tenure regarding those judges who are actually under 

consideration for possible appointment as Chief Judge, 

and the information would remain confidential with the 

Judicial Nomination Commission. 

The other instance where information held by 

the Commission on Judicial Disabilities and Tenure could 

be of value to the Judicial Nomination Commission would 

be in those instances where a judge on the Superior Court 

is being considered by the Judicial Nomination Commission 

for possible recommendation to the President to fill a 

vacancy on the District of Columbia Court of Appeals. 

Respectfully submitted, 

J~L~ Chair • ., 
District of Columbia Judicial 

Nomination Commission 



86 

Mr. DYMALLY. Mr. James McKay, chairman, Legislation Commit­
tee, D.C. Bar. 

(The prepared statement of Mr. McKay follows:] 

STATEMENT OF 
JAMES C. MCKAY, JR. 

CHAIRMAN, LEGISLATION COMMITTEE 
DIVISION VI (DISTRICT OF COLUMBIA AFFAIRS) OF THE 

DISTRICT OF COLUMBIA BAR* 
BEFORE THE 

SUBCOMMITTEE ON JUDICIARY AND EDUCATION 
DISTRICT OF COLUMBIA COMMITTEE 

UNITED STATES HOUSE OF REPRESENTATIVES 
ON 

H.R. 3370 
DISTRICT OF COLUMBIA 

PROSECUTORIAL AND JUDICIAL EFFICIENCY ACT OF 1985 

October 1, 1985 

Mr. Chairman and members of the Committee: 

Thank you for the opportunity to submit a statement on 

H.R. 3370, the District of Columbia prosecutorial and 

Judicial Efficiency Act of 1985. This statement is made on 

behalf of Division VI of the District of Columbia Bar, the 

Division responsible for monitoring legislative and judicial 

developments that affect the District of Columbia. The 

views expressed herein are only those of the Division and 

not those of the District of Columbia Bar or its Board of 

Governors, 

We support a number of provisions in the bill whicH are 

a logical outgrowth of the court Reorganization and 

Self-Government Acts and which further home rule by. 

enhancing the independence of the District of Columbia 

Government from the Federal Government. 

STANDARD DISCLAIMER 

The views expressed herein represent only those of 
Division VI (District of Columbia Affairs) of the 
District o.f Columbia Bar and not those of the D.C. Bar 
or of its Board of Governors. 
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We fully support the provisions in section 2 providing 

that all local offenses be conducted in the name of the 

District of Columbia and eliminating the joinder of federal 

and local offenses in indictments and informations. We also 

believe that the requirement for annual reports on 

prosecutions and convictions by the united states Attorney 

for the District of Columbia to the Mayor and Council would 

be of great benefit to the District Government in fulfilling 

its administrative and legislative responsibilities over the 

District's criminal justice system. 

We further believe that the requirement in section 2 

for the detail of a limited number of Assistant Corporation 

Counsel to the office of the united States Attorney would be 

of great benefit to both offices. We premise this support 

on the understanding that its object would be to give the 

Office of the Corporation Counsel the benefit of greater 

experience in handling prosecution of serious offenses, to 

give the United States Attorney's Office the benefit of 

additjonal attorneys experienced in prosecuting local 

offenses, and to promote cooperation between the two 

prosecutorial offices responsible for public safety· in the 

District. We would have serious reservations, however, if 

the primary goal were simply to achieve bUdget savings in 

the Office of the United States Attorney. 

In addition, we fully support provisions of the bill 

eliminating the federal role in the administration of the 

- 2 -
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District's criminal justice system. We therefore favor 

section 4, which deletes the requirement that the Executive 

Officer of the Court be selected from B list providec by the 

Administrative Office of the United states Courts, and 

section 7, which eliminates the Chief Judges of the Federal 

Circuit and District courts from the panel that appoints the 

Board of Trustees for the Office of the public Defender for 

the District of Columbia. 

Similarly, we support section 9, which eliminates the 

requirement that District of Columbia Judges file financial 

disclosure reports with the Federal Judicial Ethics 

Committee, in view of the existing requirement in D.C. Code 

S 11-1530 that these judges file similar reports with the 

District of Columbia Commission on JUdicial Disabilities and 

Tenure. We believe that it is consistent with court reform 

and home rule that the District of Columbia judiciary report 

to an agency of the District of Columbia Government rather 

than the Federal Government. 

Likewise, we support section 10, which would autho~ize 

the D.C. Court of Appeals to answer questions certified to 

it by federal and state appellate courts, because it is 

consistent with the theory embodied in the Court Reform Act 

that the District of Columbia Court of Appeals should be 

treated like the highest court of a state. Many states have 

similar referral mechanisms, and we believe that giving this 

authority to the District of Columbia Court of Appeals would 

be in the interests of judicial economy. 

- 3 -
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We have reservations about section 3, which would 

remove the sunset provision from the statutory authorization 

for hearing commissioners. while we recognize the need to 

ext.E:l)d this authority on a temporary basis to avoid its 

abrupt cessation, \ole believe that a decision to make it 

permanent at this time may have the negative effect of 

discouraging evaluation of the hearing commissioner program, 

including the important questions of the method of and 

standards for appointment. Therefore, we suggest the 

Committee extend the authority for a limited period to 

permit further evaluation. 

We have grave reservations about section 5, which would 

repeal D.C. Code § 11-2503, which provides for the 

disbarment of attorneys convicted of crimes involving meral 

turpitude, Although there may be some justification for 

reconsidering the policy embodied in this law, we believe 

that its potential impact on the quality of the Bar and the 

publicls perception of the Bar is too great for us to 

support it without the benefit of further debate and 

discussion anlong citizens of the District and the members of 

the Bar. 

We have a varied r~action to the provisions concerning 

the Judicial Nomination Commission. We fully support 

section 15, which would give the Commission additional time 

to evaluat~ judges who have made themselves available for 

another term. We also support the concept of section 13, 

which would make the list of judicial nominees public. 

- 4 -
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However, we would suggest that the legislation make it clear 

whether the Cow~ission or the President has "the 

responsibility of making the list public and specify 

guidelines as to the timing of the disclosure of the list. 

While we have no opposition to the policies embodied in 

those provisions of sections 11 and 12 that exempt the 

Commission from the D.C. Freedom of Information Act and Open 

Meetings provision, respectively, we believe that the 

Council of the District of Columbia has the legislative 

power to makes these exemptions and should "be given the 

opportunity to do so. Our analysis leads us to conclude the 

the Commission, as an agency of the District Gover.nment, is 

specifically excluded from the federal Freedom of 

Information Act by 5 U.S.C. §55l(1) (D) I but that it does 

fall within the scope of the D.C. Freedom of Information 

Act. Therefore, the Council, not Congress, should enact any 

legislation making exemptions from this local act. 

Likewise, we believe that the Council should be 

permitted to exempt the Commission from the Open Meetings 

provision, D.C. Code § 1-1504. This provision, although 

originally enacted by Congress by Title VII of the . 

Self-GOVernment Act, is a purely local law which the 

dra£ters of that Act contemplated would be within the 

legislative authority of the Council. No one has questioned 

the council's authority to amend other provisions of local 

law enacted by Title VII, such as the amendments to the D.C. 

- 5 -
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Election Act, added by § 751 of the Self-Government Act. 

Therefore, the Council should be permitted to amend the 

local Open Meetings provision to provide an exemption for 

the Commission. 

We have reservations about two provisions in section 14 

~f the bill, which permit disclosure of certain confidential 

information submitted to the Commission--namely, the 

provision authorizing a judge to disclose confidential 

medical information, which may have the practical effect of 

forcing its disclosure( and the provision permitting 

disclosure of documents at a h~aring before the Commission 

for the purposes of prosecution for perjury before the 

Commission, which may raise fifth amendment concernS. We 

believe that these prOVisions should be more fully discussed 

before enactment. 

Finally, we oppose section 16 of the bill, which would 

eliminate the option of the Tenure Commission to rate a 

judge "exceptionally well-qualified." The requirement can 
> 

and should be made to serve the purpose of recognizing those 

judges whose service is truly exceptional. It also serves 

as an inducement to judges to maintain a high quality of 

justice. In our view, any efforts expended concerning this 

requirement should be devoted to making the rating 

meaningful by, for example, encouraging the Commission to 

give reasons for an "exceptionally well-qualified" rating. 

Therefore, we believe that this section should be deleted 

from the bill. 

- 6 -
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In conclusion, we support the many provisions of H.R. 

3370 that further the independence of the District's 

jUdicial and criminal justice system and thereby enhance 

home rule. We have reservations about certain provi~lons 

that are unrelated to this purpose, and hope that the 

Committee will reconsider the ones that we have mentioned. 

with these exceptions, we support this legislation and hope 

that the Committee will take favorable action. 

Thank you for the opportunity to submit this statement. 

Mr. DYMALLY. Legal memo to staff from the American Law Divi~ 
sion ofCRS. 

[The memorandum follows:] 

" 
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Congressional Research Service 

The Library of Congress 

July 18, 1985 

TO: House D!strict of Columbia Committee 
Attention: Donald Temple 

FROM: American Law Division 

SUBJECT: Effect of Abolition of Federal Parole Commission by 1984 
Comprehensive Crime Control Act upon D.C. Code Offenders 

This is in response to your request for an examination of 

the effect of the abolition of the Federal Parole Board by P.L. 

98-473, the Comprehensive Crime Control Act of 1984, upon D.C. 

Code offenders housed in federal and District of Columbia institutions. 

Our examination is, of necessity, limited by your time constraints. 

Further, the implementation of the Comprehensive Crime Control Act 

of 1984 is far from complete, and elucidation of its standards in 

practice may ahed light upon the questions you have raised. Nevertheless, 

to the extent that our~current information and time constraints permit us, 

we shall end~avor to respond to your questiQns as fully as possible. 

Parole authority over D.C. Code offenders confined in District 

of Columbia penal institutions appears to be vested in the District's 

ovo Board of Parole under D.C. Code § 24-201a ~ The Comprehensive 

Crime Control Act of 19!14 does not .ppear to address this authority, 

and therefore the authority of the District Board of P£role would seem 

to be undisturbed by the new legislation. 

The Act's effect upon federally housed D.C. offenders 

appears to present a more difficult question. D.C. Code § 24-209 

vests authority o;er prisoners convicted in the Dintrict of Columbia 
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'of offenses against the United States or now or heresfter confined in any 

federal penitentiary or prison in the Federal Parole Board created by 

18 U.s.C. § 723.. Under Section 24-209 of the D.C. Code, the Federal 

Parole Board's authority over such federally housed prisoners is 

parallel to that of the District Board of Parole over prisoners 

confined,in the District's own institutions. In 1976, the Federal 

Parole Board was .eplaced by the U.S. Parole Commission. Act of "arch IS, 

1976, P.L. 94-233, 90 Stat. 219. Section 12 of P.L. 94-23j provided that: 

Whenever in any of the laws of the United Statea or the District 
of Columbia the term 'United States Parole Board', or any other 
term referring thereto, is used, such term or terms, on or sfter 
the effective date of this Act, shall be deemed to refer to 
the United States Parole Coromis.ion as e.tab1ished by the 
amenrlments made by this Act. 

Thu., the U.S. Parole Commi •• ion appears to 'have as.umed the juriadiction 

over the D.C. offenders committed to federal custody previously held by 

the Parole Board under Section 24-209 of the D.C. Code. Under 

the 1984 Gomprehen.ive Crime Control Act, See. 218(a)(5), Chapter 311 

of title 18 of the U.S. Code (which include. the cu~rent federal parole 

pro~ision. qnd those which deal with the U.S. Parole Commis.ion) is 

repealed. The effectl~e date of this repealer is addressed in 

See. 235(b)(1)(A) of P.L. 98-473, which .tates that Chapter 311 (among other.) 

.hall remain in effect for five yearo after the effective date 
[of this Act} as to an individual convicted of an offense or 
adjudicated to be a juvenile delinquent before the effective 
date and 88 to 8 term of imprisonment during the period 
described in sub.ection (8)(1)(B) 

The Comprehensive Crime Control Act of 1984 also extends the term of office 

of s U.S. Parole Commissioner in office on the effecti~e date of the Act 

for the five year period. Further, the Act requires that: 

(3) The United States Parole Commission shall set a release 
date for an individual who will be in ~ts jurisdiction the day 
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before the expiration of five years after the effective date of 
this Act, that is within the ran~e that applies to the prisoner 
under the applic&hle parole guideline. A release dace set 
pursuant to this pa.sgraph shall be set early enou~h to permit 
consideration of an appeal of the release date, in accordance 
with Parole Commission procedures, before the expiration of 
five years following the effective date of this Act. 

The Act does not appear to address dlreccly the question of 

the effect of P.L. 98-473 upon the power given to the federal parole 

authority under D.C. law with respect to D.C. offenders committed to 

federal custody. However, by virtue of the fact that, at the expiration 

of the five-year period following the Act's effective date, the U.S. 

Parole Commission would cease to exist (unless the Congress, upon review 

of required studJes, should determine that the parole system ahould be 

reinstated and the life of the Parole Commission extended under Sec. 

236(b)(3) of the Act), a question would seem to arise with respect to 

what suthority would then wield the power over such offenders theretofore 

wielded by the U.S. Parole Commission. The Act itself Is 8Uent on 

this question. 

We hope that this will be of assistance. 

-I'/-
,-.: ~.I';: 42-7./1.) 
EHiabe'tli B. ;:Bl(zan 
~gislatlve Attorney 

,/ 
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Mr. DYMALLY. Criminal Practice Institute summary of present 
Federal-District corrections practices. 

[The CPI summary follows:] 

Young Lawyers Section 
Bar Association of 
the District of Columbia 

Public Defender Service 
for the 
District of Columbia 

riminal 
Practice 
Institute ___ _ 

Trial 
Manual Chairpersons 

Barbara Bergman 
John M. Facciola 
Scott Howe 
Darryl W. Jackson Produced By Staff i 

Attorneys for: 
Public Defender Service 

United States Attornex's' Office 
for the District of Columbia 
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The SUIP-rior Court, the D.C. Department of Corrections and the 
BUreau of Prisons have signeil a Memorandum of Understanding that is 
designed to facilitate the consideration of recannendations for fed­
eral designations. Excerpts from this memorandum are reproduced 
belCl'O< 

Transfers to the ~'ederal Bureau of Prisons 
(excetpts fran intera;rency aqreanent) 

The U.S. Department of Ju,stice {Bureau of Prisons, U.S. "Iarshals 
Service, U.S. Parole Commission), the District of Columbia Superior 
Court (Criminal Court, Department of SociiU Services), and the Dis­
trict of Columhia Department of Corrections agree to the procedures 
outlined below to expedite the designation of certain offenders 
sentenced by Judges in D.C. superior Court and their transfer to BOP 
ins tib~tions. 

The f01lowio;T grOlps of offenders are covered by this aqreement: 

1. Females coomi tted for Youth Corrections Act Sttrl y, or NIIRA 
sttrly. 

2. Females sentenced unrler the You th Corrections Act, or NARA. 

3. Females sentenced under the D.C. Code to a term of more 
than one year. 

4. Males committed for study or sentence under th.e NARA 
statute. 

5. Males Coomitted for sttrly or sentence under the Youth Cor­
rections Act in whose cases the canl'1ittio;T Judge requ=sts a 
fErleral designation ror ccrnpletion of the s ttrly or service 
of the sentence. 

6. Males sentenced to an adult tem under the D.C. Code in 
whose cases the sentencilXJ Judge recanmends a federal des­
ignation for service of the sentence. 

NOTE: •• Ordinarily, offenders who have not reached their eigh­
teenth birtl'rla'l 'at the time of sentencil'Xl, rega rd1ess of their type 
or leo;Tth of sentence, will not be considered for designation to a 
federal facili ty. 

* * * 

D.C. Superior court', Criminal Division, Committing Jurlqe: 

When orderiOj an offender for a sttrly to be conducted in a feCleral 
ins titution, the ccrnmi ttio;T Judge wi 11 !l end two copies of the pre­
sentence rep:lrt (or post-sentence rep:>rt) with a referral letter to 
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the Bureau of Prisons. The completed YCA study will consist of a 
psychological evaluation and a staff sumnary unless the Judge scbmits 
s]:eci fie ":referral quastiol'ls." 'l'he NAR!,\ study- will contain a sumnary 
of the ofJ:ender's narcotic history and a comment regarding the of­
femer's eligibility to be sentenced unc'ler Ni'.R!,\. 

When the canmi ttirq Judge recanrrends a federal deslgna tion for male 
ofJ:enders sentenced to an adult or YeA teIl1l under the D.C. Code, the 
Judge will sen:i two copies of the l?SI to the Bureau of Prisons. The 
packet frun the Judge also will contain a referral letter. describing 
the COllrt's objectives in requesting federal placE!!t.;:;nt. Specific 
infoD1lation regarding the crurt's assessment of the offenders' spe­
cific program needs is always helpful. 

When the canmittinq Judge sentences female offenders under YC!'\ or 
NAR!,\, or to a D.C. Code teIl1l of more than one year, the Judge will 
sem two copies of the PSI to the Bureau of Prisons. A referral 
letter is not required, but is desirable and is always app:eciated. 

D.C. SUperior Court, Criminal Division, Clerk's Office: 

The Criminal Clelk's Office will prepare and transmit three copies of 
the Judgnent and Commitment (J&C) order to the U.S. ).farshals Service, 
District of Columbia, (Prisoner's Movement Section), one copy of the 
J&C to the Bureau of Prisons, and one copy to the Legal !'\ssistance 
Brandl, D.C. Superior Court. These copies il-re in addi tion to the 
number noz:mally prepared for Court and the D.C. Oepartment of Cor­
rections records. 

U.S. Marshal Service, District of Columbia, Prisoner Movement 
section: 

As soon as the U.S. Marshals Service receives the Judgrrent & Commi t­
ment Order, they will contact the Bureau of Prisons for a designa­
tion. 'll\e 'tWX requestirq designation will include the Court's docKet 
number, the offense, and the length of sentence for each conviction 
listei on on the J&C. 

Bureau of Prisons, correctio~al programs Section: 

The Bureau of Prisons may decide to des:iqnate a federal institution 
as soon as the Correctional Prograns Section receives both the refer­
ral packet fran the canmi tting Judge and the reques t for designa tion 
fran the U.S. Marshal. Designations will be made wi thou t delay and 
study cases will be given priority. 

U.S. Marshal ServiceL,District of-Columbia: 

The U.S. Marshal, D.C., will move the offender to the designated 
ins titution as pranptly as transJDrtation allows. 
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District of Columbia, Department of Corrections: 

The D.C. Department of Corrections will maintain a computerized re­
cord of all offenders awaitin:} federal designation. They will provide 
D.C. Superior Court Legal Ao;sistance Branch with a list of offenders 
needilX! designation and the date the J&C Order was issued. 

D.C. Superior Court, Legal Assistance Branch: 

The Legal Assistance Branch will work closely with all of the involv­
ed agencies to ensure that the above procedm:es are fOllowed and to 
resol..e any difficulties or problems which would delay the process. 

If an offender has been recanmended for federal designation but has 
not been moved within 15 days, the Legal Assistance Branch will con­
tact the Bureau of Prisons and the U.S. Marshal, D.C. to determine 
whether the delay is in the designation process or in transp:>rtation. 

Eureau of Prisons Designation Procedures 

The Commi ttirg Judge will mail a referral letter and two (2) copies 
of the presentence or post sentence investigation (PSI) to the Bureau 
of Prisons. In cases where the PSI is more than one year old, the 
Bureau of Prisons will req ui re a curren t PS I (pr e or pos t) befo re 
des iqna ti n:} ani ndi vidual to a f ede ral ins ti tu tion. Wh ere applicab Ie, 
PSI's should also contain detailed information about any active or 
conrurrent sentences and/or pendillJ charqes. 

In the case of offenders who are canmittei for st\rly and observation 
under the provisions of the Youth Corrections Act, the completed 
stu:iy will consist of a psychological evaluation and a staff summary. 
Any specific referral questions which go beyond the scope of the 
ordinal:j' stlrly procedures should be included in the referral letter 
fran the sentencirg Judge. 'lbe NARA study will consist of. a narra­
tive accoont of the offender's narcotic history and a cClllment re­
gardirg the offender's eligibili tv to be sentenced unner NARA. 

In case of male Offenders sentenced under the Youth Corrections l,ct 
or to an adult te:r:m, the canmittilX! Judge should explain in the l'e­
feua1 letter why the offender should be designated to a federal 
facility rather than confined in a D.C. I)epartment of Corrections 
facility. 

In the case of female offenders, a refel:r.al letter frem the cemmi t­
tin] Judge is not required, but is highly recanrrended. 

The Judge's referral letter and two cOJ?ies of the PSI should be sent 
to: 
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Superior Court Designator 
Correctional Programs Section, Roan 525 

Bureau of Prisons 

Delays in Designation 

320 Pi rs t Street, N. W. 
Washington, P.C. 20534 

The Bureau of Prisons cannot designate an offender un til it receives 
both the appropriate materials from the Court and a request for 
designation fran the U.S. Marshal, District of Columbia. 

If the Bureau of Prisons receives the refer!:al pacXet fran the Court 
but does not receive the U.S. Marshal's request for designation, the 
app:cpriate OOP official. will telephone the Legal P.ssistance Office 
of the Superior Court to detemine if, in fact, the Cou.t desires an 
immediate federal designation and if so, if a copy of the Judgment 
and Commitment has been sent to the U.S. "Ia rs hal , D.C'. If the sen­
tencing Judge still desires a federal designation but the Judgment 
and Commitment has not been sent to the U.S. Marshal, the Legal 
Assistance Office will follow through on the Court's wishes. If, 
however, the Legal Assistance Office indicates that the U.S, Marshal 
has been notified of the Court's wishes, the Bureau of Prisons will 
call the U.S. Marshal'13 Office (Deputy U.S. Marshal - 633-1778) to 
expedi te the designation process. The Bureau of P.isons will not des­
ignate an offender until the U.S. Marshal, D.C. requests designation. 

If the Bureau of Prisons receives the U.S. "Iarshal's reqoost for des­
ignation but does not receive the referral packet fran the Court, the 
apJ;ropriate OOP official will contact the Legal. Assistance Office of 
the SUperior Court. The BOP will telephone tne r.egal Assistancid 
Office (727-5038) on a weekly basis 'Co reqoost the necessary mater­
ial. PIlone calls will be followed up with a letter detailing the 
name and dOcXet number of the offeooer, the naJTte of the sentencing 
Judge, and the date of the U.S. Marshal's reqoost. 

Probation Violators 

In the case of D.C. Superior Court probation violators, the respon­
sibili ty ranains wi th the canmi ttill;! Judge to sem a referral letter 
and two copies of the PSI to the Bureau of Prisons. If the case is a 
result of a technical violation, the Department of Social. services 
prepares a probation violation re:port. If the violation is a result 
of crimi nal conduct resul ting in a new conviction, the Judge may re­
quire an upiated PSI detailill;! the ciroomstances of the new offence. 
In either case, the new information should be forwarded to the BOP in 
addition to the PSI's and the Judge's referral letter. at ,.,articular 
interes t to the BOP is the of fici al ve rs ion of the of fe ns e a nd any 
changes i;. the social history of the offender, including chanqes in 
mental health status or 3mq and/or alccho 1 aOOs(,. As in the case of 
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di):"ect canmitments, the FOP will not designate from a PSI that was 
prepared more than one year before the date of sentencinq in the 
instant offense. If an upiated PSI is not prepared, a copy of the PO 
163 (the arrestiTJj officer's rep:>rt), an official version as if for a 
pSI and/or the Affidavit in Supp>rt of the Arrest Warrant should be 
included in the packet sent to the FOP. 

Probation Violators 

Individuals convict.ed in D.C. Superior Court, designated to a federal 
institution and released on parole by the U.S. Parole Commission, who 
viola te the teIInS of their parole, will be designa ted by the Des ig­
nations Officer, Northeast Regional Office, Bureau of Prisons. 

Violations as a result of a new criminal conviction: If the U.S. 
Probation Officer desires to revoke the parole of a Superior Court 
parolee, he or she will contact the U.S. Parole commission to issue a 
warrart. ~e U.S. Parole Commission will contact the U.S. "Iarshal to 
execute the warrant. 

Once the warrant is executed by the U.S. 11arshal, the USM will re­
quest designation by 'IWX fran the U.S. Parole commission (NERO). ~e 
U.S. Parole commission will, in turn, request designation from the 
Northeast Designations Officer, Bureau of Prioons. 

Technical Violators: The U.S. Probation Officer will conduct a pre­
liminax:y interview to detennine if the revocation hearing should be 
conduct'i'd locally or in a federal institution. If the hearing is 
conducted locally, and the individual's parole is revok.ed, the Parole 
Commission will contact the Northeast Designations Officer, Bureau of 
Prisons, to request designation. If the hearing is to be conducted 
in a federal institution, the NERO Designations Officer, BOP will 
designate a federal institution. 

Questions concernin:; the designation of parolees from D.C. Superior 
court, should be directed to, 

Designations Officer, NERO/OOP 
Philadelphia, Pennsyl w.nia 

(212) 5915-5652 
(FTS) 596-5652 

D. Female Prisoners 

Women who receive sentences in the Superior Court that are 
greater than one year and ..mo are not wi thin nine months of a s tatu­
tory parole eligibility, expiration or mandatory release date, are 
almost IIlways au.tomatically desiqnated to a federal institution, be­
cause the D,c.i~partment of Corrections does not h/We a f acili ty 
that is designed' for l.orq-teD'll incarceration of women. '[bis does not 
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mean that women will be treatei for all purposes as federal desig­
natees. A. process ha'·' nCM been established hy which female prisoners 
are reviE!llled by the District of. Columbia Department of Corrections 
for halfway house placement. (See the Joint Agreement reproducp.d 
helCM.l Because of possible confusion or error, it may be wise for 
crunsel to provide female clients who are placed in federal facili­
ties with a ccpy of this agreement. Counsel with questions about 
female client!'; in the federal system can contact the Federal Bureau 
of Prisons, Correctional Programs Division, 320 First Street, N.w., 
Washing'ton, P.C. (724-3257). With this current arrang'ement, there is 
no reason for drunsel to request a federal designation for a femalp. 
client; the woman will receive a federal designation anyway and 
ccunsel's request may cause her to lose the chance of an earlier 
parole by the D.C. Board ot: Parole, directly from the jail. More­
over, once a client arrives at the federal institution, i·e is usually 
anv;i.sable for her to ask to see the D.C. Parole Board. Even though 
she may need to wait a little 10ng'er before seeing' the !J.C. Iloard, if 
the client is seen first by the federal parole hoard she is likely to 
be set off for a substantial period of time. 

JOINT AGREEMENT BETWEEN THE BUREAU OF PRISON~ 
AND THE DISTRICT OF COLUMBIA DEPARTMENT OF 

CORRECTIONS REGARDING FEMALE OFFENDERS 

The Bureau of Prisons and the District of Columbia Department of 
Corrections agree to the procedures outlined below to formalize the 
provisions for desiqnatin;r rureau of Prisons' facilities for District 
of Columhia women and for transferrirq District of Columbia women to 
and fran facili ties of the Bureau of Prisons. 

Under Section 24-201 of the D.C. Code, the District of Columbia Board 
of Parole has jurisUction over prisoners confined in arf{ District of 
Columbia facility, and may imp:>se a release date or modify one al­
ready established by the United States Parole Commission. To mi tiga te 
the effects of the distance at which D.C. women are housed fran their 
hanes, and to qive then an oPJ=Ortunity to have their cases heard by. 
the District of Columbia Boa.rd of Parole, this Agreement formalizes 
the procedures for designating federal facilities £or D.C. women. 
This Agreenent also establishes a review process for determining a 
D.C. woman's apJXq:>riateness for placement in a D.C halfway house or 
£or release on parole. That reviE!lll process will be knCMn as a "trans­
fer status review" and will be conducted by the !J.C. Department of 
Corrections and D.C. Board of Parole up:>n reqUest from the federal 
institution housing' the woman. 

J:lecause the District of Columbia has no facili ties to house loog-tenn 
D.C. women, the Bureau of Prisons has agreed to: 

1. Designate federal institutions for most D.C. Code violators 
servirq sentences of more than one year but who are not 
within nine months of a statutory parole eligibility, 
expiration, or mandatory release date. 
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2. Rafer to the D.C. Department of Corrections and the D.C. 
Board of Parole for transfer consideration any D.C. woman 
in its custody who makes su::h a reqoost and is within nine 
months 0;: statutory parole p.ligibility, an expiration date, 
or a manda'~ory release date. 

A parole eligibility date is the date on which a D.C. woman becomes 
eligible for parole considerat'on. An expiration date is the date on 
which a D.C. woman is to be released with 180 days or less of accum­
ulated good time. A mandatory release date is the aate""on which a 
o.C. woman is to be released wi th more than 180 days of acCUmulated 
good time. Because a decision to seek a hearirq with the u.s. Parole 
Commission is entirely voluntary, the absence of any U.S. Parole 
Commission action or the presence of a presumptive parole date es­
tablished by the U.S. Parole Commission will not influence the time 
at which a referral is made, nor will any U.S. Parole Commission 
action be required for favorable transfer consineration bv the D. C. 
Department of Corrections and D.C. ~oard of Parole. 

Designations of rnstitutions for 
District of Columbia Female Offenders 

The procedures described in rnteragency Agreement, Department of 
Justice and District of Columbia Superior Court, signed June 15, 1981 
(see Appendix BJ, describing each agency's designation respon­
sihilites, delineates the procedures to be followed in designating 
institutions for D.C. women. rn addi tion to those procedures, the 
Bureau of Prisons has the authority to review all requests for 
designation to ensure that a D.C. woman is not within nine months of 
a statutory parole eligibility, expiration ormandatory release date. 
rf the D.C. woman is within nine months of a statutory parole 
eligibility, expiration or mandatory release date, the Assistant 
Director, Correctional Programs, Bureau of Prisons, will notify: 

Director 
Legal Assistance Branch 

District of Columbia Superior Court 
451 Indiana Avenue, N.W., Roan 237 

Washington, D.C. 20001 

Once the Legal Assistance Branch has been notified, the Correctional 
Programs Branch will hold the designation request in abeyance untiL a 
detexmination has been made as to canmunity placEl1lent or parole. 'the 
D.C. Department of Corrections and the D.C. Board of Parole will make 
those detexminations within 60 days. If the offender is unsuitable 
for canmunity placement at that time or is unlikely to be paroled in 
the near future, the Chief Classification and Parole Officer, D.C. 
Detention Facility, will make a written request to the Administrator, 
Correctional Prograflls Branch, that the deSignation proceed. Upon 
receipt of this written request, the Bureau of Prisons will dt;lsignate 
an appcq>riate federal facility. 
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If the offender is found to be a suitable candidat.e for community 
placanent or parole, the Chief Classification and Parole Officer, 
D.C. Department of Corrections Detention Facilities, "Iill notify the 
Assistant DiJ:ector, Correctional Programs, of the dispOsition. 11. 
courtesy cc;py will be sent to the Director, Legal Assistance Branch. 
The Federal prisor, <:/stan will then notify the United States Marshals 
Ser.vice, Washington, D.C., that the federal designation is not 
T.P.quired • 

Transfer Referrals of D.C. Women 
to the D.C. Department of Corrections 

and the D.C. Boa~d of Parole 

To ensure that every D.C. woman in federal custody is aware of the 
referral process ann her right to requast referral, Bureau of prisons 
staff will discuss with each, at her initial classification, this 
right and the procedures to be followed. ..lso at initial classifica­
tion, each woman will be given a "Notice of EUgihili ty Form" ••• 
to sign. '" D.C. woman may choose not to be referred. If a woman 
declines referral, a cc:py of the form reflecting this declination 
will be fONarded to the D.C. Department of Corrections and D.C. 
Board of Parole. Any woman who declin<:s referral at the time of her 
initial orientation will be given a second op)X>rtunity when she is 
within nine months of parole eliqibility or. whenever she so requasts. 
If she again declines, notice of this action will again be forwarded 
to the D.C. Department of Corrections and D.C. Board of Parole. Each 
woman who requests referral will be referred for transf.er sti\tus 
review when she is within nine months of a pa.ICole eligibility, e,~­

piration or mandatory release date. 

For each referral of a D.C. woman, Bureau of Prisons staff will 
provide the following information: 

(a) A cover letter from Warden (the cover letter will not 
include a recommendation) I 

(b) Sentence Date (BP-5); 

(c) Pre-Sentence Re)X>rt, when available; 

(d) Progress Report completed not mor" than 90 days prior to 
the referral; 

(el A psychiatric or psychological report completed not more 
than 90 days prior to the referral for any D.C. woman 
cOlImitted for a violent offense or with a prior record 
includirg a violent offense. 

TO expedite the referral process, all referral packages will pe 
mailed directly to: 



and: 

105 

Assistant Director 
Women's Erograms and Community Ser\l'ices 

District of Columbia Department of Corrections 
614 H Street, N.W., #1001 
washington, D.C. 20001 

I)istrict of Columbia Board of J>arole 
614 H Street, N.W., 1I563 
Washinqton, D.C. 20001 

If the Department of Corrections or the Board of Parole require more 
information to.make a decision, the institution will provide it upon 
request. 'l'o expp.dite such a request and the reterralprocess, either 
of the D.C. aqencies may contact the Correctional Prograns Branch at 
724-3081, which will relay the request to the appropriate institu­
tion. 

Referral of D.C. Women on writ to the District of Columbia. If a 
D.C. woman becanes eligible for r~ferral while in the District of 
Columbia on =i t, the Department of Corrections Case Management fl taff 
will, upon the woman's request, refer her for transfer. The D.C. 
staff will sem for aplXcpriate referral material from the institu­
tion and prepare an additional progress report covering any new 
inforn1ation. We material will be forwarded by the Department of 
Corrections Case Management staff to the Assistant Director, Wome n' s 
Programs, and the District of Columbia Board of parole tor the trans­
fer status review. In any such case, the Legal )\.ssiatance :Branch, 
D.C. Superior Court, will be contacted to assure that the prisoner is 
not returned on the writ prior to the review and to assist in quash­
ing the =1 t if app:-opriate. 

Transfer Denial. If the D.C. Department of Corrections and D.C. 
Board of Parole detennine a D.C. woman is inappropriate for halfway 
house placanent or parole, each will sem a letter to the Warden of 
the federal institution, indicating the reasons for the denial. 

The decision of a D.C. woman, in federal custody, to have a hearing 
before the Unitel States Parole Commission is entirely voluntary; 
therefore, the absence of a Unitel States Parole Commission decision 
cannot be the basis for denyinq a D.C. woman's request for transfer 
to the D.C. Department of Corrections. 

Transfer Approval. If the Assistant Director, Women's Programs, D.C. 
Oe?artment of Corrections and/or the D.C. '!oard of Parole agree to 
accellt a D.C. woman for transfer, notice will be qiven to the Warden 
of the federal insl:ibltion. Each D.C. agency will advise the other 
of it.o; decision hy way of carbon cOPY of its notice to the Warden. 

If transfer i.s app:'o~~for cc:rnmunity p1acanent, the Assistant Direc­
tor of Women's prograluf, D.C. l)epart:ment of Corrections will provide 
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notice of the trans fe r da teo If trans fe r is appr oved fo r parole 
consideration, but not <:hroogh canmunity placement, the Warden of the 
federal institution will coordinate the tran.'3fer date with the Assis­
tant Director of Detention Services. 

Grievances Relating to Designation arid Transfer of D.C. Women. D.C. 
women wishirq to express a formal conplaint regarding any action Un­
der the proc.ldures in this Aqreement may: 

(1) Use the Bureau of Prisons Administrative Remedy procedure 
for matters under fureau of Prisons juris:1iction. 

,2) Use the D.C. Department of Corrections qrievance procedure 
for matters under D.C. Department of Corrections juris­
diction. 

80th th'" fureau of Prisons and the D. C. Department of Corrections 
\lill assist D.C. women in their custody in obtaining the appropriate 
grievance procedure forms in matters outside their reviewing auth­
ority. 

E. The Effect of a Parole Violator's 
Warrant on the Sentence 

Many defendants who await sentencing are also facirq a possible 
revocation of parole. '!'he status of any parole violator's warrant 
(whether it ha<J been issued and riot executed or issued and executed) 
is very important in order for the defendant to avoid serving colise­
cutive sentences. The execution of the wa rrant is the controlE ng 
factor here, not whe-c:her the client's parole has been revoked formal­
ly at a revocation hearing. 

If a parole violator's warrant has been issued and lodged 
against the client as a detainer -- but not executed -- at the time 
he is sentenced on a new offense, the sentencing court is powerless 
to make the n_ sentence conseOltive to the old sentence. This is 
because the defendant is incarcerated solely on the new conviction 
and is not in custody on an exeo.lted parole violator!! warrant. Pre­
conviction credi t, under 18 U.S.C. ~3568, reduces only the new 
sentence. 

It is, therefore, u,wally 1.n the interest of the client not tc 
have the warrant executed, and ccunsel's slbmission to the D.C. Board 
of Parole or the U.S. Parole Commiflsion of information and arguments 
aga ins t exe= tion, if done early ina n€M case, is of ten effective to 
avoid execution of the warrant. ~ Moreover, coonsel flhould seEk to 

2!!1 Counsel's ability at a "five-day hold heario;!" to represent that 
the Board will not execute its warrant or initiate revocation 
procee:iill':l's mllY be extremelY important in the bail determina­
tion. ~ ~ Chapter 1 • 
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Mr. DYMAL1..Y. List of members of the Ad Hoc Legislative Group 
and submission on D.C. Judicial Improvements Act of 1985. 

[The list and submission follow:] 

AD BOC LEGISLATIVE GROUP 

John B. Pickering, Esq., Chair 
Wilmer, Cutler & Pickering 
1666 K Street, N.W. 
Washington, D. C. 20006 
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Ellen Bass, Esq. 
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Washington, D. C. 20008 
633-4971 

Montague Buck, Esq. 
Office of the Corp. Counsel 
Law Enforcement Division 
Room 4485, 500 Ind. Ave., N.W. 
Washington, D. C. 20001 
727-9813 

Gary Zizka, Esq. 
~Iinority Chief Counsel 
Subcommittee on Governmental 

Efficiency and the District 
of Columbia _ 

Committee on Governmental--
Affairs, U.S. Senate 

442 Hart Senate Office Bldg. 
Washington, D. C. 20510 
224-4161 

Joseph diGenova, Esq. 
United States Attorney for 

the District of Columbia 
United States Court House 
Washington, D. C. 20001 
633-1706 

Samuel F. Barahan, Esq. 
Executive DirecLor 
The Council for Court 

Excellence 
1025 Vermont Avenue, N.W. 
suite 1115 
washington, D. C. 20005 
783-7736 

Ms. Jacquelyn Helm 
1378 Sheridan Street, N.w. 
Washington, D. C. 20011 
882-6702 

Charles A. Borsky, Esq. 
Covington & Burling 
1201 Pennsylvania Ave., N.W. 
P. O. Box 7566 
Washington, D. C. 20044 
662-5180 

David Kaplow, Esq. 
605 G Street, N.W., Suite 300 
Washington, D. C. 2000) 
624-8311 

Eileen Mayer, Esq. 
Chief Counsel 
Subcommittee on Governmental 

Efficiency and the District 
of Coiumbia 

Committee on Governmental 
Affairs, U.S. Senate 

442 Hart Senate Office Bldg. 
Washington, D. C. 20510 
224-4161 

Katherine A. Mazzaferri, Esq. 
Executive Director 
The District of Columbia Bar 
1426 H Street, N.W., Eighth Floor 
Washington, D. C. 20005 
638-1500 

Ms. Roberta Messalle 
Legislative Assistant, Minority 
Committee on the District of 

Columbia 
U:S. House of Representatives 
1307 Longworth House Office Bldg. 
Washington, D.C. 20515 
225-7158 
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General COllnsel 
Council of the District of 

Columbia 
District Building 
14th & E Streets, N.W. 
Washington, D. C. 20004 
724-8026 

Kemi Morten, Esq. 
Staff .Director and Counsel 

to the Committee on the 
Judiciary 

Council of the District of 
Columbia 

District Building 
14th & E Streets, N.W. 
Washington, D. C. 20004 
724-8009 

The Honorable H. Carl 
Moultrie I 

Chief Judge 
Superior Court of the 

District of Columbia 
District of Columbia 

Courthouse 
500 Indiana Ave., N.W. 
Washington, D. C. 20001 
879-1600 

Richard B. Nettler, Esq. 
Appellate Division 
Office of the Corporation 

Counsel 
1350 eennsylvania Ave., N.W. 
Washington, D. C. 20004 
727-6252 

The Honorable William C. 
Pryot 

Chief Judge 
District of Columbia 

Court of Appeals 
District of Columbia 

Courthouse 
500 Indiana Ave., N.W. 
Washington, D. C. 20001 
636-31i94 
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District of Columbia Courts 
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500 Indiana Ave., N.W. 
Washington, D. C. 20001 
879-1770 

The Honorable Wilhelmina 
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Chairman, Committee on 
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Council of the District 
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District Building 
14th & E Streets, N.W. 
Washington, D. C. 20004 
724-8063 

Pauline Schneider, Director 
Office of Intergovernmental 
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D.C. Government 
Room 416, District Building 
14th & E Streets, N.W. 
Washington, D. C. 20004 
727-6265 
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Relations 
D.C. Government 
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14th & E Streets, N.W. 
Washington, D. C. 20004 
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DIS~RICT OF COLUMBIA JUDICIAL 
IMPROVEMENTS ACT OF 1985 

April 18, 1985 

Attached are a series of legislative proposals which 

could form the District of Columbia Judicial Improvements Act 

of 1985. These proposals generally implement legislative rec­

ommendations of the Borsky Committee Study that require Con­

gressional action. They have been developed with the help of 

an informal legislative group. While none of them are major, 

together they will help strengthen and improve the functioning 

of the District of Columbia court system. 

A brief description follows of the Borsky Committee 

Study, of the informal legislative group, and of the proposals 

themselves. 

Borsky committee Study 

In 1978 the District of Columbia .Bar established the 

District of Columbia Court System study Committee under the 

chairmanship of Charles A. Borsky. That Committee was charged 
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with assessing the effect of the District of Columbia Court 

Reform and Criminal Procedure Act of 1970 (84 stat. 473), and 

with making "such recommendations as are warranted for further 

improvement in the court system of the District." 

The Committee conducted a massive study and issued 

nine reports which are commonly referred to collectively as the 

Borsky Committee Study. One report, on court organization, 

dealt with problems common to both the District of Columbia 

Court of Appeals and the Superior Court. One report dealt with 

the Court of Appeals. The other seven reports addressed the 

various branches of the Superior Court. 

The entire Study, consisting of the nine reports, was 

printed as a committee print in April 1983 by the Subcommittee 

on Governmental Efficiency and the District of Columbia of the 

senate Committee on Governmental Affairs, S. Prt. 98-34. 

The Horsky Committee Study makes numerous recommenda­

tions. They have been reviewed by the D.C. courts an~ by a 

committee of the D.C. Bar appointed for implementing those rec­

ommendations. Many of those recommendations can be, and have 

been, implemented by the courts themselves. Others require 

legislative action either by the Congress or by the council of 

the District of Columbia. 
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The Informal Legislative Group 

An informal legislative gcoup was created at the 

invitation of the Council for Court Excellence and the Bar's 

Committee for the Implementation of the Horsky committee Study. 

The purpose was to formulate a set of legislative proposals 

implementing recommendations of the Borsky Committee Study on 

which there seems to be general agreement and to get support 

for enactment. 

The informal group has consisted of majority and 

minority staff representatives from the cognizant House and 

Senate committees, representatives of the Council of the Dis­

trict of Columbia and its Judiciary Committee, representatives 

of the Mayor's office and the Corporation Counsel, the United 

States Attorney, the Chief Judges of the D.C. courts and the 

Executive Officer of the D.C. courts, the Executive Director of 

the D.C. Bar and representatives of Divisions 2, 4 and 6 of the 

Bar and of the Bar's Implementation Commitcee, and representa­

tives of the Council for Court Excellence. 

The group has had six meetings and has considered 

various of the Borsky Committee Study legislative recommenda­

tions. No votes have been taken and none of the individuals or 

entities represented on the group are bound in any way. How­

ever, the attached proposals are what has emerged as more or 
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less of a consensus deserving of SUpport. While they were 

being developed, recommendations dealing with retired judges 

and the jurisdictional limit for small claims were partially 

implemented by enactment of Public Law 98-598. 

The Lzgislative proposals 

The legislative proposals follow, numbered as Items 

No. 1 through 12. The first ten items are from the Horsky Com­

mittee Study. In each of those ten items there is reference to 

the particular Horsky Committee Study recommendation inVOlved, 

s'.lggested legislative lanquage, and an explanation of the pur­

pose of the proposal. 

The last two items -- Nos. 11 and 12 -- did not 

result from the Hotsky COlllmittee Study. They arose during the 

group's consideration and were believed to warrant inclusion in 

the package. Like the other items, these two proposals ~ontain 

suggested legislative language and an explanation of the pur­

pose of the proposal. 

AS will be apparent, none of the proposals is major. 

Similarly, none of them is believed to be controversial; in the 

course of the work of the group, several recommendations were 

eliminated as either controversial or unnecessary. Taken 

together the ~ttached proposals should help improve and 
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strengthen the functioning of the court system of the District 

of Co~umbia. It is hoped that they can be combined and made 

the nucleus of a bill which could be the District of Columbia 

JUdicial Improvements Act of 1985. 

If further information is desired about these 

proposals contact either Sam Harahan of the Council for Court 

Excellence (783-7736) or John H. Pickering, Chairman of the 

Bar's Implementation Committee (872-6200). 

y, Chairman 
Excellence 
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ITEM NO.1 

Recommendation No. 5 of the court Organization Report2/ 

Amendment 

- Eliminating the requirement that the Executive 
Officer of the D.C. Courts be appointed from a 
list of persons submitted by the Director of the 
Administrative Office of the united States Courts. 

section 1703(b) of title 11 of the District of 

Columbia Code is amended to read as follows: 

(b) The Exec~tive Officer shall be selected 

by, and subject tel removal by, the Joint committee 

on Judicial Administration with the concurrence of 

the respective chief judges. The Joint Committee 

shall consider experience and special training in 

administrative and executive positions, and 

familinrity with court procedures. The judges 

may consult with the Director of the Administra­

tive Office and with the Commission on Qualifica-

tions :.)f Federal Cil:cuit Executives, for the 

purpose of obtaining the names of qualified 

candidates; however, the judges shall not be 

limited to choosing among the candidates sug­

gested by the Director or the Commission. 

!/ This and similar references are to recommendations 
~n the indicated reports of the District of Columbia Bar's 
D.C. Court System Study Committee published as a Senate committee 
Print, S. Prt. 98-34, and commonly referred to as the Horsky 
Committee StUdy_ 
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Purpose 

This amendment implements Recommendation No. 5 of 

the Court Organization Report; it is supported by the D.C. 

Superior Court Board of Judges. 

This amendment alters the present method of 

selecting an Executive Officer for the D.C. Courts. The 

Executive Officer is responsible Eor the administration of 

the District of Columbia Court System, subject to the 

/5uper.rision of the Joint Committee and the Chief Judges. 

Currently, the Executive Officer must be chosen from among 

a list of candidates put forward by the Director of the 

Administrative Of£ice of the united States Courts. This 

amendment vests the choice in the hands of the Joint Com­

mittee on Judicial Administration, with the concurrence of 

both Chief Judges. The Judges' choice is no longer 

restricted to candidates suggested by the Director, 

although they are free to consult with him and with the 

Commission on the Qualifications of Federal Circuit 

Executives. The criteria listed in the statute are 

advisory; they are ~he same as the criteria set forward 

in the statute dealing with the qualifications of federal 

circuit executives. 29 U.S.C. 332(£). 

The change is intended to alleviate problems 

which have become apparent in the present system by 

giving the local jUdiciary more discretion in their 

choice and a greater responsibility for that choice. 
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The D.C. Superior Court Board of Judges considers this 

scheme for selection more appropriate than the current 

system. The selection of a Court Executive is essentially 

a local matter. Now that the position of court adminis­

trator has become more prevalent across the country, it 

is no longer necessary to depend on the federal system 

for the selection of an executive for the P.C. Courts. 

The District of Columbia Court System, as an independent 

branch of government, is entitled to make its own judg­

ments in filling this position.~1 

*1 For additional explanation see pp. 814-18 of the 
Horsky Committee Study, S. Prt. 98-34. 
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ITEM NO. 2 

Recommendation No. lS of the Court Organization Report 

Amendment 

Grants the D.C. Judicial Nomination Commission 
60 days to nominate candidates for judicial 
vacancies • 

That section 434 (d) (1) of the District of 

Columbia Self-Government and Governmental Reorganjzation 

.Act of 1973 be amended by replacing the word "thirty" 

with the words "sixty calendar." 

In its amended form the provision would read 

[amendment in brackets]: 

Cd} (l) In the event of a vacancy in any 

position of judge of a District of Columbia 

Court, tile Commission sha~l, within [sixty 

calen~ar] days following the occurrence of 

such vacancy, submit to the President, for 

possible nomination and appointment • • • . 

The purpose of the amendment is to allow the D.C. 

Judicial Nomination Commission more time to complete its 

nomination tasks. The amendment implements Recommendation 

No. IS of the Court Organization Report of the Horsky 

CommittE:e Study. The Committee expressed "concern about 

the adequacy of the screening and recommendation process 
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perfo:rrned within the existing 30 day authorized period." 

Moreover, the Committee found this concern expressed re-

peatedly in interviews conducted while preparing its 

report. A 30-day period is especially troublesome when 

more than one vacancy occurs and all the nominations must 

be reported within 30 days. This difficulty was expressly 

recognized in the recent enactment creating seven new 

Superior Court judgeships, which included a provision 

allowing ninety days for the Judicial Nomination commission 

to act. Pub. L. No. 98-235 (Mar. 19, 1984). Representative 

Dymally described the problem as follows: 

Because in 1981 there were three 
investigators and now with an increased 
workload, they only have two investigators. 
The last time they were faced with this 
problem they had a tremendous problem which 
called for a supplemental appropriation to 
expedite the process. It was felt that the 
90 days will give them enough time to do a 
thorough investigation and submit to the 
President the best nominees there are. 
That is basically it. It is not to delay 
the process, but simply to give them enough 
time, with limited staff to submit to the 
President the best candidates that there 
are in the district. 

130 Congo Rea. H779 (daily ed. Feb. 22, 1984). The amendment 

also includes the te:rrn "calendar days" to avoid ambiguity 

with "business days." 

The D.C. Superior Court Board of Judges agrees 

with the recommendation.~/ 

*/ For additional explanation, see pp. 850-51 of the 
Hor~ky Committee Study, S. Prt. 98-34. 

., 
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ITEM NO.3 

Recommendation No. 21 of the Court Organization Report 

Amendment 

- Restrict access to .materials of Judicial 
Nomination Commission. 

Substitute for the last sentence of section 

434(c) (3) of the District of Columbia Self-

Government and Governmental Reorganization Act of 

1973 the following: 

Materials furnished to or developed by the 

Commission during the selection process 

shall be treated as privileg~d and confi­

dential, and hereby are exempt from the 

D.C. Freedom of Information Act of 1976 

and the federal Freedom of Information 

Act. 

ITEM NO.4 

Recommendation No. 22 of the Court Organization Report 

- Clarify exemption of D.C. Judicial 
Nomination Commission from public 
meeting requirement. 

Amendment 

Amend section 434(c) of the District of 

Columgia Self-Government and Governmental 
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Reorganization Act of 1973 to add a new subparagraph 

(4) reading: 

(4) Meetings of the Commission may be 

held in private; the Commission is exempt 

from public meeting requirements of the 

District government including Section 742 

of this Act. 

ITEM NO.5 

Recolnmendation No. 23 of the Court Organization Report 

- Provide that judicial candidate recommenda­
tions be announced publicly when forwarded 
to the President. 

Amendment 

Amend the first sentence of section 434{d) (1) of 

the District of Columbia Self-Government and Govern-

mental Reorganization Act of 1973 to read ,(amendment 

in brackets1: 

In the event of a vacancy in.any position of 

judge of a District of Col!;anbia court, the' 

Commission shall, within [sixty calendar days] 

following the occurrence of such vacancy, 

submit to the President, for possible nomina­

tion and appointment, a list of three persons 

for each vacancy. (At this time, the Commission 
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shall anno~nce publicly the names of those 

persons recommended by the Commission so 

that the public may have an opportunity to 

submit comments on the reco~nendations to 

the President.) 

The amendments to the District 'of Columbia Self­

Government and Governmental Reorganization Act of 1973 re­

sulting from Recommendations Nos. 21, 22 and 23 of the 

Court Organization Report all address the selection process 

of the D.C. Judicial Nomination Commission. Currently, the 

jUdicial selection process in the District of Columbia 

lacks protections that would render the process more 

effective. In structuring the procedure for choosing 

D.C. judges, however, the values of full public access, 

and government in the "sunshine" must be balanced against 

the need for the Nomination Commission to receive essen­

tial information regarding pro~pective nominees in the 

strictest confidence. This balance will ensure fair and 

effective decisionmaking while providing public comment 

and scrutiny at the appropriate stages of the process. 

The Board of Judges of the Superior Court supports the 

first two recommendations and has no opinion on the 

third. 

1. With respect to the first amendment, it 
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is important to appreciate that the Nomination commission 

performs, in part, a merit review function. The Commission 

screens and identifies nominees for judicial office on the 

basis of merit prior to selecting for nomination among the 

qualified candidates. To ensure open and candid discus­

sion of judicial candidates, it is necessary to restrict 

access to materials furnished to or developed by the Com­

mission during the selection process. District government 

laws and regulations presently are unclear as to the 

applicability of the local and federal Freedom of Infor­

mation Acts to the procedures of the Commission. This 

amendment clarifies existing law by providing a statutory 

exemption to the Federal and D.C. Freedom of Information 

Acts. With this amendment, information about potential 

judicial nominees will be submitted with greater confi­

dence as to its confidentiality. 

The drafters were not unsympathetic to the concern 

that the interested public have ample opportunity for input 

at the Nomination Conwission level. However, we were con­

cerned that many candidates well qualified for judicial 

office would refuse to be considered for nomination absent 

confidentiality. Further, there is also concern that some 

sources may be reluctant to speak candidly about judicial 

candidates to the Nomination Commission absent confiden­

tiality. 

The Judicial Nomination Commission has an 
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affirmative responsibility, which should be underlined, to 

seek information about prospective candidates from all quar­

ters of the community. Lengthening the period for completing 

the nomination process will enable the Nomination Commission 

to do so and to consider more fully community views 

about prospective candidates. Members of the community 

with comments concerning prospective judicial nominees 

should feel less constrained in presenting their views 

under the proposed amendment. In short, this first 

amendment would enhance the quality of the process in 

the initial stages by removing the chilling effect of 

open access to information obtained and generated by 

the Commission. 

2. Similarly, the second amendment (Recommenda­

tion No. 22, to clarify the exemption of the JUdicial 

Nomination Commission from public meeting requirements) 

reflects the policy that secrecy of proceedings and 

deliberation at the Judicial Nomination Commission stage 

ensures more candid and open debate over the potential 

candidates. Those with views about the suitability of 

judicial candidates, as well as the candidates themselves, 

are better served by proceedings conducted outside the 

public eye. Again, with this amendment, exchange within 

the Commission will escape the inhibiting effects of 

close public scrutiny and should result in more produc­

tive dialogue. 

56-728 0 - 86 - 5 
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The ad hoc legislative group recognized that th~ 

effect of Item No. 3 reqardinq the District of Columbia 

Freedom of Information Act could be accomplished by the 

Council of the District of Columbia amending that act. 

Moreover, it is arguable (although not clear) that the 

council also could accomplish Item No.4. These amend­

ments are nevertheless being recommended to the Congress 

since it alone can amend section 434 of the Self-Government 

Act and there is no doubt regarding Congress's ability to 

reform section 742 of that Act. Accordingly Items Nos. 3 

and 4 have been fashioned to complement any initiative the 

Council may take to amend the District of Columbia Freedom 

of Information Act or section 742 of the Self-Government 

Act. The scope of the current group of legislative 

proposals is aimed at the Congress. When the ad hoc 

legislative group undertakes future recommendations for 

the Council's consideration, of course, any elements of 

Items Nos. 3 and 4 which remain pending and within the 

jurisdiction of the Council can be proposed fresh at that 

time. 

3. The final amendment (public announcement of 

nominees) addresses the need to ensure a mechanism for 

public knowledge of the results of the judicial nominating 

process. The revision requires the Commission to announce 

publicly the names of those persons recommended by the 

Commission at the time it submits the names to the 
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President. This change will ensurE~ that those persons 

with views about judicial nominees have the opportunity 

to present their views to the President in a timely 

manner. Presently, the public is dependent upon 

learning the names of judicial nominees from the media 

or other secondary sources. Since the President selects 

the judges from the list of nominees, this amendment 

seeks to encourage public input into the procedure. 

For additional explanation of these three 

proposals see pp. 853-55 of the Horsky Con~ittee study, 

S. Prt. 98-34. 
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ITEM NO.6 

Recommendation No. 26 of the Court Organization Report 

Amendment 

- Authorizing the D.C. Judicial Disability and 
Tenure Commission, in its discretion, to dis­
close to the D.C. Judicial Nomination Commis­
sion information which it may possess relating 
tq any judge under consideration by the Com­
mission for elevation to the Court of Appeals 
or to the office of chief judge. 

Section 1528 of title 11 of the District of 

Columbia Code is amended by: 

(1) relabeling current paragraph :b) as 

paragraph (c) i 

(2) inserting a new paragraph (b), which 

reads: 

The Commission shall have the authority, 

in its discretion, to provide the Distri,ct of 

Columbia Judicial Nomination Commission with 

any information which it may possess relating 

to any judge under consideration by the 

Nomination Commission for elevation to the 

Court of Appeals or to the office of Chief 

Judge. 

Purpose 

This amendment implements Recommendation No. 26 

of the court Organization Report, which is supported by 
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the Superior Court Board of Judges. The amendment alters 

Section 1528 to provide that the D.C. JUdicial Disability 

and Tenure Commission may, in its discretion, provIde the 

D.C. Judicial Nomination commission with information which 

it may possess relating to any judge under consideration 

by the Nomination Commission for elevation to the Court 

of Appeals or to the office of chief judge. The amendment 

is not intended to alter the basic principle of the section 

that records of proceedings before the Disability Commission 

are privileged and confidential. However, when one investi-

gatory commission of the D.C. judicial systen, possesses 

information relevan" to an o.ngoing consideration by 

another investigatory conwission, it is appropriate that 

records material to the fitness of the candidate be 

shared.!:../ 

*/ For additional e~planation see p. 857 of the 
Borsky Committee Study, S. Prt. 98-34. 
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ITEM NO.7 

Reco~~endation No. 28 of the Court Organization Report 

- To require judges seeking reappointment to 
state their intention for additional term 
180 days before term expires. 

Amendment 

That Section 433(c) of the District of Columbia 

Self-Government and Governmental Reorganization Act of 

1973 be amended by replacing the words "three months" 

with the words "six months" and the words "thirty 

days ,. with the words "sixty calendar days." 

In its amended form the provision would read 

[amendment in brackets): 

(c) Not less than [sL~ months] prior to 

the expiration of his term of office, any 

judge of the District of Columbi& courts 

may file with the Tenure Commission a 

declaration of candidacy for reappointment. 

If a declaration is not so filed by any 

judge, a vacancy shall result from the 

expiration of his term of office and shall 

be filled by appointment as provided in 

subsections {a} and (b). If a declaration 

is so filed, the Tenure Commission shall, 

not less than [sixty calendar days) prior 
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to the expiration of the declaring candidate's 

term of office, • 

The purpose of this amendment is to allow a longer 

period of consideration for judicial reappointments by both 

the Tenure commission and the President. The amendment 

implements Recommendation No. 28 of the Court Organization 

Report of the Horsky Committee study. That D.C. Bar Study 

found that n[b]y all accounts, including a review of the 

Commission's ~nnual Report, the 90-day notice period is 

insufficient to enable the Commission to conduct its 

investigations and formulate a commission recommendation 

on a sitting judge. This situation is particularly exas­

perating when several judges corne up for reappointment at 

the same time." In addition, the Bar Study found that 

currently the Tenure Commission requests that judges 

Voluntarily declare their intention six months before 

their terms expire.:1 

The D.C. Superior Court Board of Judges agrees 

with this recommendation. 

*1 For additional explanation see pp. 862-63 of the 
Horsky Committee Study, S. Prt. 98-34. 



130 

ITEM NO.8 

Recommendation No. 29 of the Court Organiza.tion Report 

- To eliminate judicial reappointment 
evaluation category of "exceptionally 
well-qualified". 

Amendment 

That Section 433(c) of the District of Columbia 

Self-Government and Governmental Reorganization Act of 

1973 be amended by removing the words "exceptionally 

well-qualified or." 

In its amended form, the provision would read 

[amendment in brackets] ; 

Purpose 

If the Tenure Commission determines the 

declaring candidate to be [] well-qualified 

for reappointment to another term, then the 

term of such declaring candidate shall be 

automatically extended. • . • 

The purpose of the amendment is to remove an 

unnecessary and potentially divisive evaluation standard 

for reappointing judges. The amendment implements Recom­

mendation No. 29 of the Court Organization Report of the 

Horsky Committee Study which found "little value in re­

taining the two automatic reappointment categories for 
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evaluating judges' performance." In fact, the designation 

has no effect on reappointment. Under the current version 

of the statute, it makes no difference whether a judge is 

rated as "exceptionally well-qualified" or simply "well-

qualified. " 

The Horsky Committee St?dy also found that only 

a small number of Superior Court judges were designated as 

"exceptionally well-qualified" while "virtually every 

appellate judge" has been rated "exceptionally well­

qualified." The Study concluded that the distinction 

was based on the relative lack of difficulty of assessing 

the productivity and qualification of appellate judges 

as opposed to trial jUdges.~/ 

The D.C. Superior Court Board of Judges agrees 

with the recommendation. 

*/ See pp. 863-64 of the Horsky Committee Study, s. Prt. 98-34. 
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ITEH NO.9 

Recommendation No. 30 of the Statuto~y Courts Report 

To give authority to periodically adjust 
small claims ceiling. 

Amendment 

Amend Section 1321 of title 11 of the Di3trict of 

Columbia Coce to read [amendment in brackets) : 

purpose 

The Small Clauus and Conciliation 

Branch has exclusive jurisdiction of any 

action within the jurisdiction of the 

Superior Court which is only for the 

recovery of money, if the amount in 

controversy does not exceed $2,000, 

exclusive of interest, attorney fees, 

protest fees, and costs. [The Council of 

the District of Columbia is hereby author-

ized to review and to change the jurisdic-

tional amount by legislation from time to 

time.] 

The recently enacted Public Law 98-598 raised the 

-D.C. Superior Court's small claims jurisdiction from $750 

to $2,000. That substantially carried out Recommendation 

No. 29 of the Statutory Courts Report of the Horsky Com-

mittee Study. It was the first inc~ease in the Court's 
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statutory jurisdiction over small claims since 1970, a 

fourteen year period. (The neighboring jurisdictions 

presently have higher jurisdictional limits for their 

courts equivalent to the P.C, Small Claims Branch -­

$5,000 in Fairfax County, Virginia, and $10,000 in 

Montgomery and Prince George's Cou:nties, Maryland.) 

The new $2,000 ceiling for the D.C. Small Claims Branch 

has resulted in an immediate rise in the caseload of 

this Branch, and should enable many citizens and 

businesses with small civil cases to have their 

disputes adjudicated more quickly than before. 

The amendment now proposed has as its basis 

Recommendation No. 30 of the Statutory. Courts Report 

of the Horsky Committee Study. The Horsky Committee 

Study had recommended legislation allowing the 

Superior Court to change the jurisdictional ceiling 

periodically (see p, 700, S. Prt. 98-34), and the 

Superior Court Board of Judges agreed with that 

recommendation. It is arguable, however, that the 

legislative process of the Council of the District of 

Colu:rnbia may be better suited to resolving the various 

considerations involved in periodically revising the 

jurisdictional ceiling. Accordingly, the amendment 

would have the Congress delegate legislative authority 

to amend the D.C. small claims ceiling to the Council 

of the District of Colu:rnbia. 
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ITEM NO. 10 

Recommendation No. 8 of the Probate Court Report 

Amendment 

- To integrate, statutorily, the Auditor 
Master's office wii:i1j.n the Probate 
Division of the D.C. Superior Court. 

This amendment would carry out the Borsky Committe~ 

Study recommendation for merging the audit staffs of the 

Auditor-Master and the Register of wills in the Probate 

Division. 

Section 1724 of title 11 of the District of 

Columbia Code is amended by omitting the phrase 

"(1) audit and state fiduciary a,ccounts" and by 

renumbering the remaining clauses as (1) and (2). 

As so amended section 1724 would read in 

pertinent part: 

There shall be an Auditor Master of th(~ 

superior Court who shall (1) execute orders 

of reference referred by the Superior Court 

and perform duties in accordance with Rule 

53 of the Federal Rules of civil Procedure 

or other applicable rule, and (2) perform 

such other functions as may be assigned by 

the Superior Court. • 

Section 2104 of title 11 of the District of 

columbi~ Code is amended by deleting the word 
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"and" at the end of subsection {al (2), by striking 

the period at the end of subsection (a) (3) and re­

placing the same with a semicolon and the word "and", 

and by adding the following new phrase at the end 

of subsection (a)! "(';) audit and state fiduciary 

accounts." 

Purpose 

At the time of the D.C. Bar study af the Superior 

Court, the Auditor-Master was conducting audits and pre­

paring audit reports for the Superior Court on all 

fiduciary accounts other than probate and guardianship 

accounts. He also audited those trust accounts remaining 

in U.S. District Court. The office of the Register of 

Wills, in the Probate Division, handles the. accounts 

of decedents' estates and guardianship. 

The Horsky Committee Study noted that the 

Auditor-Master's office had developed a substantial 

backlog of accounts, while, at the time of the Study, 

the Register of Wills office was up-to-date. The study 

concluded that "it is inappropriate for the Auditor­

MasteT of the D.C. Superior Court to continue to 

serve the U.S. District Court in matters of reference 

and account." 

The amendment removes the requirement that the 

Auditor-Master audit and state fiduciary accounts and 

.. 
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authorizes the Register of Wills to perform that function. 

The Horsky committee study also recommended that the 

superior Court should "merge the regular audit staffs of 

the Auditor-Master and the Register of Wills under a 

consolidated Probate Division." The amendment makes 

that merger possible with the efficiency the Study 

believed would result.~/ In fact the merger has taken 

place and the statutes should be changed to reflect 

the fact. 

*/ For a more detailed explanation see pp. 764-68 
of the Horsky committee study, s. Prt. 98-34. 
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ITEM NO. 11 

Proposal to eliminate unnecessary */ 
duplication of financial reporting-

Amend Section 303 of the Ethics in Government Act 

of 1978, 28 U.S.C. app. section 301 (1982) by adding 

subsection (e): 

Purpose 

(e) With respect to the judicial officers 

and employees of the superiof Court of the District 

of Columbia and the District of Columbia Court of 

Appeals, the District of Columbia Judicial Dis­

abilities and Tenure Commission shall perfo~m the 

functions of and have the same authority as the 

Judicial Ethics Committee of the Judicial Conference 

of the United States under this title. 

presently the judges of the Superior Court of the 

District of Colunfuia and the District of Columbia Court of 

Appeals are required to file financial disclosure reports 

with the Committee on Judicial Ethics of the U.S. Judicial 

Conference, as well as with the District of Columbia Judicial 

Disabilities and Tenure Commission. According to Judge Edward 

A. Tamm, Chairman of the Judicial Conference Committee, the 

*/ 
study. 

This item was not part of the Horsky Committee 
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judges and employees of the District of Columbia Courts 

should not come under the jurisdiction of the Judicial 

Ethics Committee because that Committee was established 

to review financial disclosure reports of federal judges 

exclusively. The judges of the District of Columbia and 

their employees are already covered by the D.C. Judicial 

Disabilities and Tenure Commission and therefore should 

not be required to file financial disclosures with a 

judicial ethics committee set up for the federal judiciary. 
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ITEM NO. 12 

Proposal for Certification of Local Law Questions~/ 

AnIendment 

Add thE~ following new Chapter to Title 11 of the 

District of Columbia Code: 

Chapter __ . certification of Questions of 

Law. 

§l Power to Answer 

The District of Columbia Court of Appeals may 
answer questions of law certified to it by the Supreme 
Court of the United States, a Court of Appeals of the 
United States or the highest appellate court of any 
other state, when requested by the certifying court if 
there are involved in any proceeding before the 
certifying court questions of law of the District of 
Columbia Which may be determinative of the cause then 
pending in the certifying court and as to "{hich it 
appears to the certifying court there is no controlling 
precedent in the decisions of the District of Columbia 
Court of Appeals. 

*f 
study. 

§2 Method of Invoking 

This Act may be invoked by an order of any of the 
courts t"e fet"red to in section l' upon the court's Own 
motion ot" upon the motion of allY party to the cause. 

§3 Contents of Certification Order 

A certi fication ot"der shall set forth (1) the 
question of law to be answered; and (2) a statem~nt of 
all facts relevant to the questions certified and 
showing fully the nature of the controve.-sy in which 
the questions arose~ 

§4 Preparation of Certification Order 

The certification ordet" shall be prepared by the 
certifyio.g court and forwarded to the District of 

This proposal was not part of the Horsky Committee 
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Columbia Court of Appeals by the clerk of that court. 
The District of Coluffibia Court of Appeals may require 
the original or copies of all or such portion of the 
record before the cet"tifying court as it deems 
necessary to a determination of the questions certified 
to it. 

§5 Cost of Certification 

Fees and costs shall be the same as in appeals 
docketed before the District of Columbia Court of 
Appe~ls and shall be equally divided between the 
partl.es unless otherwise pt"ecll!ded by statute or by 
order of the certifying court. 

§& ~"'iefB and Argu:znent 

The District 
orescri~e rules 0= 
~nd certification 
chapter. 

§7 Opinion 

of Columbia Court of Appeals may 
procedure concerning the ans;.Jo!t"ing 
at quest loons of law under this 

The written opinion of the District of Columbia 
Court of Appeals stating the law governing the 
questions certified shall be sent by the Clerk to the 
certifying court and to the parties. 

§S Power to Certify 

The District of Columbia Court of Appeals, on its 
own motion or the motion of any party, may order 
certification of questions of law to the highest court 
of any state under the conditions set forth in section 
1. 

§9 Procedure for Certifying 

The procedures for certification from the District 
of Col..unbia to the receiving state shall be those 
provided in the laws of the receiving state. 

Purpose 

The proposed legislation is patterned after the Uni­

form certification of Questions of Law Act, 12 U.L.A. 52 (1975), 
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which has been adopt€d by statute or rul€ in twenty-four 

states. 

The proposal was suggested by the Legislative 

Committee of Division IV of the D.C. Bar as a resul't of 

inquiries received from the United states court of Appeals 

for the District of Columbia Circuit. It would permit 

that Court and any other United States Court of Appeals, 

the Supreme Court of tl1e United states, and the highest 

court of any state to certify questions of District of 

Columbia law to the District of Columbia Court of Appeals 

which would have discretion to act on the certification. 

Information was obtained from the National 

~enter for State Courts about experiemce under the uniform 

Act. Also, the Corporation Counsel's office supplied 

information as to the possible case load that might re­

sult from adoption of the proposal. That information 

was considered by the District of Columbia Court of Appeals 

and the informal legislative group has been advised that 

that Court has no objection to the proposed legislation 

so long as it provides -- as the proposed language does 

that 

1) The District of Columbia Court of Appeals 

has discretion to decide whether to act on the certifi­

cation, and 

2) Certification is limited to the Supreme 

Court of the United States, the united states Courts of 

APpeals, and the highest courts of the states. 

Adoption of the proposal would provide a means 

for obtaining -- without unduly burdening the District of 

Columbia Court of Appeals -- authoritative resolution of 

undecided questions·of District of Columbia law that may 

be determinative of proceedings pending in the certifying 

court. 
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Mr. DYMALLY. The Yale Law Journal, volume 92, page 292. 
[The article follows:] 

Yale Law School 
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Notes 

Federal 'and Local Jurisdictio~ in the 
District of Columbia 

The ! 982 trial of John Hinckley for the allempted assassination or 
President Ronald Reagan brought to the public's alltntion a unique fea­
lure of the criminal justice system in the District of Columbia. Although' 

" !(Cdcral and stale charges nr.ver arc joined together for trial, federal and 
,I/'.~ 

.1 D.C. Code charges may be jOined in one indictment under section 11-
j,;t~· , 502(3) of the D.C. Code,' and tried befofe the United States District 

.... Court for the District of Columbia.' 
In the Hinckle), case, the federal prosecutor used section 11-502(3) to 

. join three federal and ten D.C. Code charges. This joinder required the 
)/'/" district court to determine whether to Use both federal and D.C. Code 

., 'v' ., .• ' evidentiary standards during the trial, <>r only one standard. The courl 
) v~, " i roled th~t ~~nly federal standards would be us~d,' and therefore placed the 

r. Under D.C. CoDE ANN §.I.i;~i()j·Q9si}:'h. Unhd SI.t .. Dhlrict Coun h .. jurisdiction 
OV(f' "{tiny off(nlc un~cr J..R'I h.~ &ppHcabk uclusivc.1y \0 'he Dhtrit\ or Columbia whIch Orrtnlot h 
joined in (he J;);rr.~ in(Clnnation or indictment with ~l1y.FC'dcn.Lorrcru<!:· A similar but morc limhcd 
jur,.o,ttion.1 ".\111<" found" D.C. CODE AHH; I 23.31 I (b)J.l28.l}:} 

Two or mOrt DlTcnS(s m~)' be. ch;a:tged in.lhc same IndiC111"1cnt.or. inronnalio'!.,.u. provided in 
lub,roiM ta) (offc.nK1 chuged 3rt of.l!In~lar~ C~~N;ctcr_or bued on .. :ume)nn"-lC110'n} eYcn 
IholJ!;h OIlC or more is in \<ior~'iD" of the laws Dr Ihe Unhtd Sililla lnd anolhtr is in violation 
of .he I"" 'ppli<able txdu,jvdy ,0 'he Dimict of Columbi •• nd m'r b<: pro><:<u,d as pro­
vidd in Section 1'·502(J). 

The I"<tjulremtnu for Ihe proper joinder of otr<nl<' under 123-311(.).ft 'he .. me •• Ihose found In 
Fto. 1'.. ClIJ.l. P. 8. S« inr,. nole 99. D«pile lhe broad language of f 11-502(3), which 00 II! tac< 
penni" }cinder of tyCf\jJnO:~rdcral .nd localo/felU<:' in one Indictmcn., Ihe D.C. Cirrui, has 
rood Ihe "proper jo)ind"'~""l"irtfl\(n'J of ",Ie 8 (.ho d=ib.:<! in D.C. CODE ANN. I lJ-ll tJ inlo § . 

/ ~ 11·502(3). U,!'il!.d.S",,,.v. Ke'l!k<.r,.ti48 F.2d IJSl, US9 (p.C. Cir. I 980);.Uni.d S"'a v. Jock",n, •• 
542 F~d iA9, 793 (D.C. Cir. (977). 

2. The red",1 coun, io Ihe O;,lrltt art 'he Unild Sui .. Di.lrict Coon for 'he Di"rict of Ca­
tumbi., ~nd 'he Unitt:d 51>1 .. Coon of Appe.h for the DhlriC\ of Cotumbi. Cimlit. Thc 1=1 tri.1 
a:UJrt b ~hc. Superior Coun. and the Ioc-.al appc:llilc tOUrt is the District. or Columbia Coun or 
Appe,Is. 

J. Tht D.C. Circul. pmiouslr h,d ",r.,J Ih .. 'he UIC of lWO evidenlbry ... nd.rtf. in 'he Ume 
lri.1 h "p.tenllr n<l (ca,iblt." United Su, .... Bch, 51~ F.2d 831, 8H (D.C. Cir. 1975); 1« Unlled 
5 •• , .. v. H.iNlon, 495 f.2d fCJ.I6, I05~ n.13 (D.C. Cir. 191~) (applying fd.ral evidenliary ".ndartf 
(or imPc'chmcnl by prior ",nvletion); Unilt:d SU'ts v. lIrown, ~8l f.2d Ill4, 1317-18 (D.C. Cir. 
197) (fedenl Nil ",Its .pplr '0 defendanl ehargd with D.C. Code oITel\!<.' in fderal ",un). BUI 
= Unil,d 5 •• Ie. v. C .. nell. 653 F.2d 558,560·61 (D.C. Cir. 1981) (refu,i08 10 decide whClhcr 
federal of District probarion provisionJ J.pply 10 D.C. Code- vioialQr in (edeNI COlIn); United Stales .... 

292 
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D.C. Jurisdiction 

blJrd_c~ of ~~P.~~w.iDti~.~i\~~ lh~' ~;osec~JtjC);'ln conlrast, the D.C. 
Code places the l!tu!!!.;D_o(.prpof_upll1 (he defendant.' This ruling may 

_ y.'dl have been the deciding faclor in i'Ii;;cklcy'~ acquiual by reason of 
insanity. 

This Note examines three alternative bases for the juri!diClion of the 
District's Article lJI courts' ovc(i!:in~~~1J.C. Code offenses. First, if the 
D.C. Code is defined as federal law,l and D.C. Code offenses are consid­
ered "crimes against the United Slales,:" D.C. Code offenses fall within 
federal court "arising under" jurisdiction.~. Second, Article III jurisdiction 

GlttffC. <89 F.2d I H~, I IS3 (D.C. Cir. 1973) (D.C. Code inunily " • ...laN apptiuble I. O.C, CoOt 
.IT,...lcn in frOm I tOun), «n. J<nI<ti, .19 U.S. 977 (J9H); Un;l..! Sla/" T. 8_n, '8) F.2d Ill" 
112ll·21 (0 C. Cir. 19U) (M.cKiMon, J.. db1(nling) (D.C. Code bail p...";.i",,, should apply 10 
D.C. Code riol"on in I..!erat <DUrI). 

<. D.c' CODE AI/II. ~ 2'.JOI(j) (1981); J<'C IkIhu y. Unitco:l 5"1<1, 365 A.2d 6-4,93.95 (D.C. 
1976) (upholding Plnllilulion.lhy .f § H.JOl(j», «n. ,kni<ti, H} U.s. 911 (1977). 

S The: Oi,ltic;1" Cederal ('OUr'll I(e nt:ablishcd under Anicle lit 0( ,he U.s, CorlitiPJlion. D.C. 
Coot AIII~ § 1I.101(l) (t98I), .nd txer,:i",lhe "me judici.1 pow<r 01 the Unil<d SUIt> ... \I Dlher 
Arlicle 1lI tOWlI, p.lmore v. Vnil<d 51.1", • II U.S. }89, .08-09 (1973); >« ./'" Unil<d SI>IO Y. 

J'<'<>On, 561. F.ld lE9. 800 (D.C. Cir. 1911) C"A <'<ntra! porro«.n<! policy 0( D.C. ""'rI r<ofl;anl­
ution wu 10 uSU(C Ihll the prompt ,and crr~i'f't dischJ,!c or (redC',.;I) raponsibililics 'IIfould not « 
imJX'od by thc "(cosily or tryin6 1001 criminal Orr,"$oO, lor which a rO(llm w.u pruvidcd in a.n 
<n"rg..! .nd menglh,oco:lloal tOUn 'plan.,,); "ndrode v. J><h?n, 0101 A.2d 9?0, 992 (D.C. 1979) 
(Dimia', ledml c:oun, di,,"le<! olloul juri..tiaioo). At!ide lU d,fin<1lhe bound.rin ollh< judicW 
power th.1 Anicle III courl, m.y ex,!':is<. &< N"ion.1 Mu,. 1M. Co. v. TIckwmr Tran.f .. Co .• 
JJ1 U.s. 582, 615, 6-45, 6SS (1919) (c:oneurrin& .nd dlSKntln& opOnion,) (Ii. Justim rtj<ct..! prof»' 
.ition Ih.t Con.n:u COIlld r",tty "p,nd A'lide III judici.t po,,,r •• ing iu A"ide I po"e"); Jc< .i"" 
Hodg>en v. Bowcrbonk. 9 U.S. (5 ennch) 3OJ, JO< (1809) (Ankle ttl jurild'a'.n m.y no< be 
exlendrO beyond Anide, eap'''' lim'"). 

6 Wh.len v. Vnitco:l 51.",. HS U.S. 68!, 687 (1980) (,'" o( Con&= a/feain! only Ihe Dj"ria 
<qu.l 10 olher (..!ent I .... ,); Pernell y. Soulh.1I Rulty. 416 U.s. 36), 36S (1911) {" ... l. 

7. E.r;, Coode Y. M.,kl,y, 60J F.2d 973, 976 (D,C. Cir. 1979), «n. Ja,/<ti, H4 U.S. 1033 
(1980): Milhouse Y. Lrn, SIB F.2d }57, J60 n,6 (D.C. Cir. 1976); Unild 51.1<1 v. Grte-ne, <89 F.2d 
illS, 1151> (P.C Cir. 191)), «rI. d<nied. 119 U.S. 917 (lq7~); Unilco:l 5",<1 >. WlIIiasnl, 28 F. Cu. 
641,658 eCC.D.C. 18}J) (No. 16,712); Uni,..! Stalts Y. H'mmond. 26 F, Ca,. 96, 96 (C.C.D.C. 

~.180Il (No 15.29J), \ 
. 8 IInide III ptovid .. , "TIt, judici.>I.P .... er ,It,ll .. tend 10,11 Ca><>, in La ... and F"Iuily. arili~ 

u...ler Ihi' Conllilution I.nd) i.lto:..Law,_of ... h~l!nit«.lilllp\ •••• " V.S. CONsr •• rt. m, 12, d. I. 
S« Wh.len v. Uniled SUI'" «5 US. 68<. 637 (lnO) (D.C. Code "",rI.inIT wmejll' w"hi •• hit • 
Coun', At!. III jun..tictian"); Pernell •• Soulhall Rnlty, ~16 V.S. 36}, 368 (19H) C,imil.r); Na- \ 

. li .... l MUI. In •• Co. v. TId"""er Tnn.rtf Co., ~}7 u.s. sn, 650 (l9(9) (FranUu" ... , J.. d's><nl. + 
. ;ng) ,,,,,hcnt'Vtr Cal'lgms creatts ·'JOmc :'lght rot the inhamtants of the Dhtritt. it could chcxJ,c '0 I 

provide (0' Ihe .nfam:"",nt of IhaL riShl in .ny tOUrI of Ihe Unil,d Sutes, bet •• K Ih' r= would be I 
tint arising under "'he u'oo(, of the United. SU.leJ' ,.). Contms h.u not con(crrt:d juri,diction on the 
Dilln<1', Anlcl, IU mUrl' 10 h .. r D.c' Cod< ./fcnl<1 Ihrou&h an amt...lm<nl 10 Ihe ]ud!d • ..., Act, 
28 U,S.C" 1I1I:.DOnna! ""'Ie. ol.corUcrnn! redenLquo,ioo..)w:U&klion. !JultOd,h amende<! the Judi- • 
ri • ..., Aa 1".,.cluJ, ,DC. Cod, tau"".oLacdon (ram (..!eul su"iloojurisdiaio;;:-2a U.s.C, § 1l6-4 

15upp. V 19&1) {riiiin,i1yt<,dir.ti.1 ~S U.S~C-:- \1Rf\i416jj;-- .. -. -- .. - -. 
In x~ner.114 "121 suit uiK't under the law thlt crntt1 the CUlt' 0( J(\l<m," AroC'nran Wcll Worb 

Co. v Layn< &. Bawler Co., 24 I U.s. ill. 260 (1916),. oj? Ih''''roii: D 1:'. Cod. o/fC1IKt lrico:l in 
fcdml ",un by vtrlue 0( Ihe o~nlion 01 § It.502t~1.!,ri~.\J~<;,f'_QcC~.G.odt -,u/nt.nti)'urim;",j 
P""';,ll>llI, nol under Ihe junsd,,,iond tI'lu~e P",~lIcr Co:nc>t'< Chi,f Y. filzhu~h, ~} U.S. 
(12 Ho .... ) H), HZ tla~2) tCongm' .. nnot timlmven,limiUllonl .f Ankle III by cn"ain, !",nly 
juriJdic1iorul tUlult under its Anitle J powen. Jnd bne: fcdcnl qUc!tion jurhdiaion )(I}(ly on \hit 
.. >IUlt); NOIc, Subj«t M.Ucr Juri,aiciion .. IJ Ihe forei," s,,"<rtisn Itnmuolli<1 tla 0( If76, 68 VA. -4.

J t L. Rc\', 893, 903 (1982) (mn'lilullon.llimh"lan on ",",ing lind ... " jurisdicliO<l is Ihal ", cue m.y 
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I11C 1 ale l.,aw J(lumal 

over D.C. Code prosccutions may Pc justified Pcrame the United SI~les . 
named as party plainllff in those prosccullons; D.C. Code offenses a;l 
prosecuted by the United States Altorncy in the name of Ihe Unit~~ 
SI3.tes.' Third, local offenses may be considered pendent claims when 
Fined in one inciic!mCIlI whh fderal charges and tried in federal COurt" 

The Note argues that Congrc.ss' excrci3-e or its power under the Consti. 
tUlion to creat~ local law ror the Districtll should not be considereil an 
exercise of iu o3tional leghlative capacity. Rather. Cojlgrcss acts as ~ 

• st3te-like sovereign when enacting local law." D.C, Code matters." 
therefore. do not "arise under" Ihc "laws of Ihe Uniled Slales"'1 and 

1\00II &riK \,Ind~ j law ('n"~c.J puNUlnl to Con~f power 10 ""tUh,lt: the federal D>UrU or iu po-..-tr 
to trc'zte ftdt:rd j!lriltdICii&rl"}. 

In .dditlon, (<<1m I jurildi«ion """Y "'" b< in",*t<! wh<r< In.: right .arned i. non.fed<"I. I1>mlT 
h«".tUM: the pr.ajntitrl ",he (Q ,u,( 11 d(riY'Cd fflW11 (ttk'OII }",W • ~ .... The rrd(r,d nllurc ot che' ri£ht to ,. 
be C'jIIJbtiJacd b drchi'(t-nof the 1IO'IIn:'C of Ib< JUlhorilT 10 cst.1lbfish it}' PlKno R,co 't. Runen & 
C<t .. 28S U.s. 416, 'Sl (1933): >« ./'" Keouhl".P""""" Communil1 M'n •. 11>w,H.n 110"''' 
Comm·n. ~as r.u 1214. 12Z6-27 (91h elr. 197&) ( ... tv« ... ,n" ,h,n ""'~ of claim d.-termi"", 
..... },CdlCl ",ht an be: litit.utl in fedud (l::)IJrt; H1W.ii.lfl bw .(TI.lC1C'd prc-sUlchood by Con~rcu nO{ 

",(niubl, """.,ulthood i. fedtrAl ",un), «t1. "miN. 4H U.S. 826 (1979). Un«n,in'l' should be 
tuolnd J3:1iitlrt t~'crlodinJ tt"dtlal jvrhdiaioo, Romero 't, 'nt(T'l"l..¥tiosul Tcnntnal Op<.u.tin~ Co .• 3St 
U.s. lH. 319 (1919). p.mkul"ty ... hen Ioal CO<Jrt. <= ~.< <If"",," «lief. 

9. U.s. CoI<ST • .n. Ill, I 2, d. 1 (-n., judiciol 1'0w« ,)1111 <xl<nd ••• 10 Conlrovmi" 10 
,.hi,h ,h< United Su'o th.lt be , p,rtt ••• :1. 

10. Th< fed .... 1 """I' in Ih' Pi"ric, Iu .. Inltfp<'C\t<! f I I. SOlO) by .nd"\;1 10 civil p<ndrnl 
jvrild;",i.o. Uni,t<! ~UI" •• She!,ud. 515 F.ld 1324. Il)1 (D.C. Cir. 1975); Uniled S .. I .. '. 
K,mber, 487 f. SUP!'. U«l, 1~2 (D.O.C.l, .,,'., 6-13 f.2d llSl (O.C. Cit. InO); J<C Fln.nci.1 
c<n. 8,nluh'm, Inc. •• MtU;;<t. UO l'.ld 163, l1~H •• 9 (D.C. Cir. 1982). 

II. U.S. COOST. "". I, f I. d. 11 ('~_ !lIdl h, .. f'O"'tr .•• '0 tl<erO'" .. cl.,iv< kr;i,b. 
Uon i/\ oil ehe' "h."""""...." (<hel Di,uict ...... ); >« 51.1< 01 Md., Act or 0«. 19,1791, th. '3, 
12 (codified .,l.I.AWi or M~lYI-\llD 327 tW. Killy ed. 1600) (<cdin, pn:knl Disl,;c! Imhot}' to 
U.iled 5' .... ). • 

It. Th< D.C. Cod. " .. <Maed ur.4« Consrm' I"""et ,old u the ,We Iq;isia,u", fot 'h< 
Oittrict. P.I"""" Y. Uniled 5"1<1.411 U.s. )89, J97.93 (197)); Di.trid p( C<>lumbi. v, John R. 
Thom"",n Co., J!6 U.s. 100, 10$ (f95l); _ C.pild T/.ct"'n Co. Y. Hoi, 1,. U.s. I. 5 (IS99) 
(Ccn~rru ~nul utrcilt ~hhin 'he Df$\ri~ JIII~sI,,'iV( p3'rttn tillt the,lcgisIJ(\Jrt of, St~a; mi~h\ 
wi'hin Ih, St'le"); Hod,~in. The OJ ... i,ulionil S"1U1 «the Di$lrict« OJ/um6i •• 25 POL. SCI. Q, 
2$7.260 (19IQl; eo.ru,,(JI', hlmo", Y. Unlled St.I,,, Th. /nlmrl'lionship 0' Artide I ,"d Anit/< 
/11 «Ihe C<>nlli/u,ion. 2l AM. U.I. .. Rtv. 119. 14().41 (197:1). The D.C. Code;' <qui»I<." •• ,\lit 
tool •• Kq v. Poyle. (34 U.s. H, ~a •. \3 (1971). ~" ""Y <xtrO'" loc.1 Iq;lol .. i.e lulhoci,y 
delpi'e Ihe f,e!: or cootrcmo....l "'1""Knu\lon (0( ,n.: Dill';c:(. Sc< H«ld y. mSl';CI or c<>lumbb. 
259 u.s. 1 H. 12. (1922) (.""oIdi., I.u,ioll with"", repr"",,,,.,ioo). OJ,,,;<< ""id<nt' d<> >01. in 
pmldend.' tl«1ion ....... <>'<1'. U.s. COt<S1' •• mend. XXIH. anJ tim • ,,.,,w<>,ing dclq;lI< I. ,n.: 
1-1""", of ReJl"'<'<l'IJli"1'1. D.C. COOt N<l!. f 1.(01 (19&1). 

13. Con£""" l~dial" iu 1.lat' to ensl< UVI 0( =Iu.lw:lr 1"",1 .ppllulion br ,n'"ing .uch 
kti" .. lon .. I'm or the D.C. Code. I. 'f(q y. Porle. U-I US. 59 (1911). th< Suprem< Co.>rt ""ed, 

h is mere- the n~tun: 0( thf D,C. ~ lh'lA iu Ihnittoc! ~phiat jm~t1 that diS(~n&UishC1 
it from o(h~t (cdc:n1 ,t(.anuC1 .. Un:il:.c. most ~kwu) tn;~mcnu, lh~ Code b J; romprchcn-
,i .. I<l 0( 40.1. equi.AI,n, 10 tho.< =Cled by"'" ,tid loot x-mmtnll h'.ing plenny 
f'O"-'tT tD 'qhhtt" fDr 1M rrnenl wdbn 0( theit th1b:rts.. 

1.1 • .. 6S 0.18: ... Uniled S"I"'" M.Oon.ld. ~I F.2d 51l. 522 n.2l (D.C. Cit. 197J). 
It I'd"""" Ii. Uniled S,,, .. , m A.ld 17), S7~ (D.C. 1972) (D.C. Cod, b", no( 1, .. , of 

Unitt<! S"'<> tequjrin, Artkle UI joJd"" ,(('oJ, 411 US. 389 (1.13); ~ K .... Fedm'L.qill.,i", 
Coun •• -Il HAkY. t.. RtV. «9~, W2..Q) (19)0) ("",ud> or th, Ihi£tlion in 'he t<rril"ri", Ind in I.., 
Q"(rkl rdlt O'Uuidc of .h: c:lilqoril:t or CUd tmbr .. ttd whhin Ihe' (c-.,!cral 'judjd~l pow'r~ 1s defined 
in Anidt Ill"); Comtn<nt, wP" note 12 ... IH (<ongmoipn.lly 'n,,,ed D.C. (4l. pT1>vilion, ..... \ 

194 



147 

D,C. JunsQlctlon 

D.C. Code offensc.! arc: crimes against the District of Columhia, not 
2gainst the United Stlltes," Sincr. the real party in interest in local prose­
culions is the District or Columbia, in prosecuting local crimes the Dis­
trict'.! Uniled States Attorney acts not in his capacity as a rederal officer, 
bul in a local c~padty." As a result, the judicial power of Article III 
should not normally extend to causes or action under the D.C, Code. 

Pendent jurisdiction, the third possible basi.! for federal court jurisdic­
tion oVGr D.C. Code ofTen.!es, is the only one justifiable under the Consti­
!u!ion~ In addition, only the pendent jurisdiction justification for federal 
jurisdiclion comports with congressional intent in separating f(derat and 
local spheres in the District. 1T The exercise of pendent jurisdiction in the 

~rt oIlh< II ..... p( Ihe Urdltd 51,'" rt'quirin~ IMtdc III COUt1 JdjudkJiI;.o..,"')i Jt("( ~'JIO Atn<'ric:an S«~ 
i Trull Co. y. CAmmi .. ionm" Ihe Di~,icl of Columbi., 22! U.S. 191. 494.95 (1912) (D.C. Cod, 
sUilult not ubw P{ tht Unitt'd Sutn" for- purpott1 oC SllprtmC ~f' ~). rifN wifh jppro~.t i(l 
)(q Y. D<>yl,. l}l u.s. 59, 62 n.5 (1977); Spiyq Y. S'rry, 665 F.2d 1222. 1217 n.ll (0 C Ci,. 
193\) (no (eden I qutll,on ju,;,dinion under Dillria "".); Thonu. Y. &''1'. ~) F Supp. 601. 8().j 
/0.0 c. 1982) (..,me); Key" y. M.d..,.. 179 f.2d to. ~3 (D.C. eir. 19<9) (D.C, Code p,,,,,j,ion no( 
"M of ConSI't,," "i,hin m"nin, 0' 2& U.S.C. I 2tO) (1976) (l'ffJuirins «rtiroe.,ion '0 US. 11110'. 
rq GClI<'nl or OSI:'J in which ",ht C'OlUlitulionali'y 01 Jny AC1 of Con,rnJ. Inec1in~ the public inlrr~ 
"" is drown i. qun,ion"». «11. deni<d. ))9 U.s. 923 (1950); Her; •• y. Uni,ed S"'n. )6) F. Supp. 
1S1.2'1O (D.D.C. 197~) (Dhlon low nol "lin TA Con,,,,," Cor dh'o<t ""''' j.J,iodi(\ion under 25 
U.s.C. t Ill5 (1976»; 28 U.s.C. I 1)64 (Supp. V 1161) (lom><,ly rodified 0( 2& U.S.C. I 1)6) 
([97611 (O,C. Code pro<'i.i"", no( "I'Iro of Cont"""'" 0< "),,,. oI,h, Un;'.,! );,.,,.." I", di .. ,ia ",Un 

juritdiction). ena lrising under .he laws of Ih( IUritonM Jre rnmJUublc 10 IhC"C .riJin~ undrt' 
Dill,ia bwl. Sc< Dislria oC Columbia Y. John 11.. Thom!""n Co., 346 U~s. 100. lOS (1953) (.imit". 
itT ol ContftU" COrulitulion31 po""C'n oYer District :and Uoilori"): Gnnl v, Coo\c, '7 D.C. (2 ~hc\C .. 
<71 165, 2()().01 (1371) (IlN"Ure of 1&71 sov,mm,n' <Ttued Co, Ihe Dillria (.imil" 10 lod.y'. 
Homt Rule nnxturc) ?lrallc';" lh.l' or trrnt,.,nn); Hod,~jnl Jupn no't t2. 1\ 261 (limibrhy be~ 
Iwetl1 District 1M lernlorial {'Wtmmcnu). tOf In.lJogOUJ f'nJoOnl, Ihcrc(orc. Inert is no redC'nl qun ... 
,icc, juriodiaiQn ovcr ("",[teml,rid I.", T<rrltory or Gu.m y. Oll<n. ~JI U.S. 195,19'1 n.7,2OJ 
(1977) (Cu.m ta",): 1« C.lcro-Toltdo y. p"""" y.dlt LeA,;n! Co .. '416 U.S. 6Q), 675 (In<) 
(l'I.<no Ri'" 1111",,:' are "" .. .,Ulul,,'· (or PUrpo1<1 01 Thr«·Judge Co." II". 28 U.S.C. I 2281 
(I"tpc.akd 1976». l:ih the District, Iht rcl'rilonrl have no .-orin! tC"prQC'nl..1lioo in Con,;ms, Stt 
Leibo"';I%, Vioi,NI SUI" F<dml4m' The SII"', and I~< Terrilo,; ... 28 IIfl. U.L. R~V. H9, 451 
(l'91~).ln jddllio~. fAngtnJ ~Kl'vtl-POWCf \0 2"OU\ ltrrhori~' l~jshturt' It-s:isblion, JC'r't"h\10nli 
&n\ y. Counly 01 V.nklon. 101 U.s. 129. IJJ (1880); 48 U.S.C. B 1<{)5a, IHA(e) (1976) (.nnul. 
ment pcr"W'cr Qvt:r Virs.tn hh.n<ll. 1eghlulJrc', uu): uJ. 4 lUll: (l.nnut~nl power ovcr Guam lC!.isb ... 
I~rt-J ,Jeu)j uibowrtr, It/prl" Jol .c52.juJl .u it mar annol D.C. Council lc-sisJ.aJioo, $('t' ;n(n note. J7~ 
In H.m. y. R=no, l~6 U.s. 651, 651·52 (1980). Ih, Court upheld. lower 1 ... 1 01 C,de,,1 "t1r.~ 
bcnctilJ tor Puc:r10 Rico Ih:an (or It.UtI, rulodin( I nlion," huis ror d)(' dilfc-rrnC'C' in Puc-rto Ricans' • 
(t"t'C'dom (rom (edt'n.1 incotM lu .. Disi.ri<1 midcnlf'~ however, lIT !.axed by 1M (C'dcr.al ,ovanmcnl at 
the JJlmc' ntc as ,btt ttJldrnts~ 

15. 0,.;, v. Un;Ied Sl>ln. 397 A.2d 951,955 (D.C. (979) (Feder.1 Probolioo An nol .pplinblr 
to D.C. Cod( orrcfI,dm beo.U5o( they flo rKJt commit "o(fcnS(1. "ainlt the: United StllC1"h Stt\1c.c:r v. 
Unitd Sl ..... 37~ I'I.2d .»I. )06-09 (D.C. 1977) ( .. me). 

16. McC>1I Y. S,..;., 510 f.2d 167, 180 & n.)! (D.C. Ci,. 1975) (when U,S. IIllom<y C'n .... r 
Ids punutn, to order of lonl roun, he probablT In. ip O<'n(cdcr~1 op~cily, just as .Itle omd~1t 
,,«ulih£ (cd' .... 1 ",u" o,d," arc con.ldered-·Ced ..... l Om",""); Bo~"" Y. R .. !.n, 518 f. Supp. 250. 
2~! IO.D,C, 1981) (dinum) {Iedenl 'mploy« not In "om«".r Ih, United SUI"" ",hen .. «uti on 
or his dut;", in""lvcs no ne.u, with red .... r I.,,}; 1« .llo l8 U.S,c. I 1617 (1976) (Virgin ht.nd, 
US. Attornty las. tn dU1t tapactlTt PfO\«'J\i~, bod\. oITc:nK1- .,ainlt UnilN Stllf;1. in n.am<! ot Uniled 
5111(1. Ind tlrTtnsCJ .gaitut Villin hbnd. in lUmt or Vir~,in hbnds' loal &oYtm~nl). 

n.. ConSrn1 n'l.lni(ulcd lhiJ inten' in IWO Kp'rt(C An •. Jlllhc Oiurirt of Columbi. Court R(~ 
lorm Ind Crimin.1 Pr=dul't IIa of 1970. Pub. L. No. 9'·)56. 84 S .... H) (1970) (hcn:in.rl<' aled 
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criminal context, however, promotes jury hostility and creates arbitrary 
differences in trial outcomes among similarly situated offenders. In civil 
pendent jurisdiction cases, the trial judge must supervise litigants to pre­
vent abuse. Due to the special characteristics of criminal cases, however, 
the wpervisory powers of Ihe trial judge are severely curtaikd. For this 
reason, pendent jurisdiction is not an appropriate concept to import to the 
crimina! contelt't. The Note: concludes that the District's federal CQurh 
~hould be divcst~d of the section I! -502(3) vestige of, local jurisdiction. 

1. Nonfederal Nature of the D.C. Code 

Congress' power of local legislation over the District of Columbia is 
wholly diff~rent from lis mHional legislative power;, and pr~dudes the 
definition of the D.C. Code as "federal law." In addition, the description 
of laws of exclusively local application in the District as "federal," and 
therefore as within the "arising under" jurisdiction of Article III couns, 
undermines a desirable unirormity in the interpretation of District law. 
This description also is at odds with Congress' overriding int.:n! in the 

.. '~" RtC""" ,0.","\ (rodiflro It D.C. COot ANN. liL tt oqat)). Congm. <rwro I"'. '<1"',,1< 
_" ry'"em. in Ihe Oillri<l. $« M.A.P. v. Ry.n. 285 A.2d ltD, liJ (D.C. i971) (in distrihUling 
judiri>1 power In the Oi",;I'I, Court Rdonn A<I IlIoucd 10 <>ch ,y",m II. own ,ph<r<. m.king 
nthhu ,ubKrvi(n~ \0 the other). In the t911 Diurict or Columbi2 Scl[ .. Govcmmcnllnd Govcrnmcn· 
1.1 R"''l.niulion AI'I, Pub. L. No. 93·198,87 SI.L 7H (1973) Ihcrein.rl<r tiled •• "Hnme Rule 
A<I"I (","ircd '1 K'uud l«Iio01 or Ihe D.C. Code), Cong,," auled • lot.t state·like elllilY in Ihe 
m.tckt,dd<\l'"ing il. \Qat legislative pow« 10' M'yor, DO. COot A!lN. U 1.2~1. 1·2~2 (t981). 
",,110' I)·""mber Coun<il, id I '·221. The Countil', powen bcc1me "u bmd II Iho>< Dr Con· 
gm.s." Fin:m<n', Jm. Co. v. W.,hinglon, ~81 F.2d Il23, In8 (D.C. eir. 1973). Indudcd in Ihis 
dcJc-p;.ltion Wl~ th, PO'fO'C( 10 cbuily ct"lin ,"cU U crime:s~ Distria of Columbia y. Sullivan,.fl6 A.2d 
J~, >66 (0 C 198t). Cong"" did pl.« ><vmt mlril'lion. on Ihe Council', l<\Iitl>tive ,ulharilY, see 
DC, COotAIIll.! t.2J3{.) (1981), bUI in gencnllh' Council', l<g;'I.live powen ore IimiledjuJI 11 

In: lho>< or the IIIlcs, by Anide I, § 10 or Ihe t:.5. Cop""ulio", D.C. COOt ANN § 1.204 (1981), 
1« ennl y Cooke,7 D,C. (2 Mack,y) 16;. 196·97 (l871) (idenlie.1 prohibilion on acll DC 1871 
D.C, ~isbli ... e Ammhlr inlerpn:ted by Court u limit.ation "appropri21c" only (0 51;,1(51 or gOVtrtl~ 
menU simibr to them'I); I« dso Fircrncn'J Ins.. Co, v. Washington, .0(83 r62d ~t tJ28 (District "akin 
to a ,ule"}. 

Despite 'hit brt).ad dcl~ationJ Congn::s, retained lIuhimatc legislative authority," D.C. CODE AN,.,. 
§ I.ZOi{.) (1981), and a i<gi,ialiv( \'(10 power, D.C. COOt ANN. § 1.233{c) (1981 &. Supp_ 1982). 
(The (Onstilution.alily Qr thi, velD pow('r has bet" and lnl0 qU~lioo by the Supreme CqUrl'S rc«pt 
opinion In Immignlion &. Nllunliutlon Serv. v. Chadh., 10) $, CI. 27H. 2787·88 (1983).). Co,,· 
gm. Iho ",,<rvcd Ihe pow" 10 lq;i,Jjle .ffirm,"ivciy for Ihe OiSlriCl. 0.0. COot ANN. § 1·206 
(1981). Any.<I pa.1cl by the Council and .ppr<IYt<! by Ihe !-l-yor mu" be .ubmilltd 10 Congrm; a 
mljorily of both Ihe Hex,,< .nd Ih, Sen'" m.y nullity Ih. me .. u,," within Ihiny Cllendor d.Y" 0 C. 
COOt AlIli .• 1-233(c)(I) (1981 &. Supp. 1982); "'" D.C. COOt AIIII. § 1·233(.)(2) (l98!) {m.prilr 
01 eilher HOYK ,ulflcicnl \0 \'(10 mc •• uft dealing "lIh crimin.1 h", ~r procedu~). In judging D,C. 
Council 1~jonJ. lbc 1 (tXUC Di"rict CommJltct determines whether the ad ion \iobtcJ the Constitu .. 
tion or I delr fakrll internl, or utttds po ..... er grl"Ccd the Council in 1he Homc Rule Act. s~ 117 
COli\). Rtc. H61l: (d.ily ttl, Oct. 1,1961) (1I,I,mcnl or Rep. McK!nney). for eumplt.lh. House 
0( Rcpt"(1(nIJliY't1 cXt'mscd ~(J lupcrvisory power O'Itr Courtdllcgis1:ltion by veloing a proposed Su­
.11 A ... ul, R'fonn M, D.C. Art ~·69. H. R. R ... ,OS, 971h Cong., 2d Sen., 127 CONGo RtC. 
116161 {d.ily <d. Oct. 1. 1961). For the hbtory or «"ion .nd or Ihe .. ,iout m1lril'l goY<mmcnlt, K< 
r"ncnino, The eorut;,ufiondity of Home Rule Ina Nlt;onJl R(prt:scnllrion (Of rhe Dislrie; of Co .. 
lumm. (pt t). 46 CEO. J...J, 201, 208.210. 21~23 (1951-1958). 
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1970 Court Reform and 1973 H'lme Rule Act'" to crcale autonomous 
f<:deral and local legal rram~wor~.s in the District and to fashion a new 

_f<:deral-Iocal court relationship analogous to that existing in the states, Fi­
/lally,. this "federal" definition, and the consequent deScription of D.C. 
Code offenses as "crimes against the United Slates," cannot be reconciled 
with the actuill jurisdiction conferred by Congress upon the District'J 
court$ in the Court Reform Act. Accordingly, local criminal o!fen~ 
sho~ld be redefined as "crimes against the District of Columbia." 

A. Hybrid Congressional Power 

Under Article I, section S, clause 17 of the Constitution, Cong~ U 
granted the powcr of "cxcJ<lsive legislation in all cases" in thc District." 
The courts have interpreted this power both as wholly national and as 
"plenary" in character. It> This interpretation has justified the extension to 
the District of legislation enacted under Congress' other Article I pow en 
that exceeds Congress' powers as applied ·to states.S1 The supposed "ple­
nary" nature of this power in addition has given some courts sufficient 
justification to apply Jaws codified in the D.C. Code to federal matters in 
the DiStrict,>' even though legislation of this type and effect could not 
justifiably be enacted by a state legislature. 

At the hcart of these cases is a failure to recognize that clause 17 grants 

18. Sec IUpn nole 17 (di"",,,in, the two At"). 
19. U.s. CONST. Irt. 1. I 5, d. 17. 
20< ChitC JUltict M~nhlU. rar tx.1mplc:. m~inuinc:d 'hIt 'he ~nlr "p.rc and dctt ru1e" thll nuy 

k articulated in dCle:rmioing the: dltUl oC Congra,' ,lau.s.e. 17 power- rcbtivc. to ht othcr cnumcnlr:d 
Artkl, I powen is Ih'I.1I luch powcn ~re equl. Cohen. v. Virgini •• 19 U.s. (6 Wheal.) 2~. 3~, 
'2~. <26 (1821) (.11 I .... p .. sal by Con~m. 'Inde, ils Aniele J powm, indudint ~au", 17, an: 
·Ia .... or the Unite.! Slatn"); >« Nonhern Pipeline ('",nslr. Co. Y. Manlhon Pipe Line Co., 102 S. 
c.. 2858, 2888 n.8 (1982) (While. j,. dimnling) (an Articl, I powc" 're equ,I); O'Oonoghue Y. 

Unlled S1>I",. 289 US. 516. 539.40 (19;3) (.11 Anlol< I powcn .n; f.,.. "'tion.1 PUtpo><». cite.! ".f!.h 
.ppron/ in Nalional Mul. In. Co. v. Tldew,,,r Tnos/" Co .• 337 U.s. 582. 601 (19<9); KendaJl Y. 

Unite.! St>It1 ex ",(. Slo~a, 37 U.S. (It Pet) 52<.619 (tS38) (CongttU "'" full plen.,.,. powu); 
Neild Y. PiJlritl of CoI"mbl~, 110 f.2d 2<6,250-51 (D.C. Cir. 19<0) (Con,r= .ct ••• legi,lat.", of 
.ationa! character when legisl'lin, lor lhe Di.,nct); Unite.! SI.t" Y. Willi.ms, 28 f. CII. 6H. 65>­
sa (C.C.D.C. 1833) (No. 16,712) (no di,Iinttion bet"'«n Ie.!,r&! .nd muoiap'1 pow," in Ihe DU­
tria); O'Oonoghue, The P.""" of CongrNS 10 n .. in R<>f>«I I. Iho Dlttrid of Co/ump;., J I Goo. 
1..). H6, 159 (IHl) ("Congm. h ntvet. "* leg;'!>Iure bUI .hoy. lnd ncttillrily Ihe nltioo>! 
kpol.lurt and It i. only in Ihi. "'p.aty Ihat il an ever act.") 

ll. Sec Emptoye,,' U,bililY C .. ". 201 U.S. (~l. SOO (1906) (Coo&<=' plenary po ... e, a= 
Dirtritt justifies iu :pptialion to Dhlrict or mc;uum 1hat wouJd violate C"Ommcrce d.1USC i( applied 
lo.sUl.,); Hyde v. Sollihem Rr., 31 App. D.C. <66, H2.7;l. (19Oa) (lime); >«./so Neild v. Di>lrict 
or Columbl., 110 f.2d 2~6, 251 (D.C. Cir. 19<0) (commcrtt el.u,. no limilllian on COn' ..... ·l=l 
legUl'Iivc powen. only bar 10 1I.le Ieg;'I"ion). Cl>uJ( 11 '''0 WIS use.! 10 ju1tlly inierfm1Ot'C ... ith 
ledenl lunttlon, .,r Ihe Dillritt', courU. In Fc,k,..l !t,di. Comm'n v. Genen' EI"" CO.;'!I U.s. 
<~. 466, ~68 (193O) •• nd in Poslum Cere.1 y. CJlilomla As NUl Co .• 272 U.S. 693, 69'1.700 
(t n71. Ihe Court nole.!I~.\ Con&"", h.d empoWer«! Ihe Dislrict', WJr\l 10 __ fattnodin& .,r 
fcd<nl a~tnclCt, d(1pilf the (,ct IhJ:t (hi! (ullrtioll would Y;Olltt the 'Cpa(,uion d powtn principle it 
\<eslcd in Anicle lit couns. 

22. &dnr" p. 321. 
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three diffennt types of power to Congress: first, the power to extend laws 
of nationwide application to ,the District;" ~cond, the power to protect 
national intercstz there; and third, the power to enact state-like local laws 
governing District residents. Clause 17 grants hybrid powers to Congress, 
and thus is a unique source of congressional authority, distincl from Con. 
gress' other section 8 powers of purely national scope." When Congr~! 
legislates under"j(s other section- 8 powers, it creates "laws of the United 
States" falling within the Article In "arising under" jurisdiction, which it 
may choose to enforce in Arlicle 1Il courts. Congress may also create 
"laws of the United States" under clause 17, and does so when it promul. 
gates rules to protect the functioning of the national government. 

A major com ponent of Congress' clause 17 power, however, is the au­
thority to enact local laws for the District. Two factors differentiate be­
tween the types of laws that may be enacted under clause 17. First, as to 
subject matter, the scope of local Jaws may be much greater than the 
"laws of the United States," As the Supreme Court has noted, the enact­
ment of the D.C. Code "would exceed [Congress'] powers, , . in the 
context of national legislation enacted under other powers delegated to it 
under Art, I, § 8."" Second, local laws, unlike federal laws, must be con­
fined in application to a limited geographical area. Congress itself has 
recognized the intuitive distinction between federal and local laws, by cod· 
ifying the D.C. Code separately from the U.S. Code. Even as a mailer of 
history, the two types of laws are distinct: The first local laws for the 
District were the laws of the ceding states, which Congress adopted in 
toto," only gradually reshaping them over the years to meet the changing 

t) P.tm<>n: Y. United St>l". 411 U.S. 389. )97 (1913). 
2-( Sec infr.J note; 29 
25. p.lmon: v. United S"I". ~II U.S, 389, 398 (t97j), >« 'UP" nol<> 12. 0. 
26 From l790 to ltCH t the: Oinde. continued 10 be governed by the bWJ or the ct:din& st~itJ. Act .... 

01 July 16, t790, oh, 28, § I, I Sl>1. t~O: sec I) ST~TS. AT L\RCE or VIRCINIA th. 32, .. H (W. 
H,~lng cd. 1823); 2 LAWS or MA~YLAtiD th. ~S. ! 2. at 3.7 (W, Kilty ed. 18(0). In t80l, Conr;= 
r<tn.",ed Ih"", lIIle UW, pr-eviou.tr .pplicabl< 10 Ihe .n:. ceded. A", or Feb. 27. 1801, th. 56, § 1,2 
5\,1. 10l {codified in REVlStO STATI1TES Of TIlt UHITtD 5TATLS RllATlIIG TO TIlE DJSnICT or 
CoLUMBIA § 92 (lS'IS)). and Crom 180t 10 1871 the Dimi'" w" "gov<:rncd Cor the most J"r1 under 
ahe hoWl ot Maryland ~rld Virginb as they (xis,ecllt the lime of C'Wion.1I Byrd, District 01 Columbia 
"Hom< Ru/ •• " 16 AM. !J.t. REV. 25~, 258 (1967). Maryl.nd statute, wen Cmlr quoted in ,II 
rompil.tion. of law. betot< ,he fin! D.C. Co<Ie,.r 1901, wu ,".",ed •• nd the 1873 edilion of D.C. .UlU'" provided 'h" III ofTen", nol thertin defined would rontinue 10 b.: "p<lni.hed .. Pf"Yided by 
laW! in (orc< in 'he Dh,nn," REVISED STAT1JT[S or THE UIIITW STATtS RElATING TO TIlE DIS­
nlcr or COLUMBIA I IH6 (1875). Congrt" lh. tOnl;nued 10 di.tinguish betw«n loaf lnd Ced"",1 
ofTe",,,. IX< A<1 oC June 17, IS70. th. 62, § I, t6 5",. IS) (",.,ing jurisdiction over both "ofTcncn 
IgtinJl the United SUU1" ;1..1 well u "o(fcnte1 Igains( lny or the •.. laws DC (he levy ('OUr( [Ioctl 
leghb\ivc ",un] of the County oC W •• hing,on" in I Polit< Cour'); "'" .Iso REV/SED STAnrrtS Of 
TIlt UNITED ST~Tr.s RtLATIIIO TO Tlit Dtmtcr Of CoLU~,",A I 1101 (l87S) (distinguo.hint p<f­
tOns. ~nvicttd under ··!tw, of the United SIJ1(1" from then( convicted undu It"" "of the Disln"," 
providin& "h).\ both lyJXs or offc:ndtn could bt hO\1~d in \ht Di!;~r'kl', prbonl, Tht.. bu<r dbtinction 
continues tOlby in ,he: differentiation (or nsc.al purposc-s bclW«n D.C. Code orrenden, tcnlcnC'Cd in 
10C'1\ or ftdcn.l tQur\. 1:nd U.s. Code- o[fci'ldtn. Tht U.S. Ttirn~nu the Dh.\dt\ gO~trnmen\ for US. 
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needs of the District. In addition, Congrcs$ never Tcquiret\ that these laws 
be interprctet\'by Article. 11 I courts. Upon cession, Congress crcated state.­
like courts of general jurisdiction" to enforce the local laws. invcsting 
lhese courls with thc same civil and criminal common law powers enjoyed 
by the stale courts prior 10 ccssion. II All of these factors point 10 one 

otrcndcr: hous.d in the Dislrk1 l ,f l..ortCln, Virx:inil. prho",. D.C. COOt ANN. ~ 24.446 (1~}\1), whilt 
the DiJlnct gOYttnmcnt rtimOurn:s lht U.s. fOf cost, of hou,int D.C. Cock ofTcndcrn in ftdcnl 
in>ti\Uliom, O.C. COot "HI<. \ H·~l~ (19&1). • 

27. The: orit"inJr ~ru 01 &cnerat juritdidion (or the Oillnd. the cirt'Uil Cl)!Jrt rO(" the Di'lrict or 
CoIumbi., «me<! by II>< /lct 0( Feb. 27. ISOt, th. IS, 1 3,2 Sut. 103, lOS, .nd ill 'uc:ccuor, Ihe 
ruprtme COIlrl, >« Act 0( Mar. 3,1&63, th. 91.11, 12 SLIL 762,762.63, inhiolly w,n: no< d,finrd OJ 

.,ublishal undcr A,lide !II, Unile<! SUtts v, Burrough., 289 U.s. 159, 163 (1933). Sin« Ih, m.jor 
(unction 0( Ihcs.e to\fns W1l to c.urchc rcnenl. r.ute touri·1i\c juthdiction. h Wit bditvt'A tlu.! 'hey 
to\Ild not be 10 established, t'YerJ though ,hey hi af ttCJ)\iI'U or the Unittd SUln" omisin3 (edenl 
;.rrisdictiO<1 in ,peri.1 \<Tml,.nd Iheir jud&", "ert: ltnurd" s.. "" of Apt. 2'1, 1802. tho )I, ! 24,2 
Sut. 1$6, J66 (cimJil court 1.0 ext:rd.~ power 0( U.s. district murt in apcci.al lenn); Act or M.af. J, 
1M3, til. 9(, § 3.12 SI>I. 762, 763 (um<, lor suprcm< alUn). BT vinue 0( Iheir ,pcO.1 It""" 
howeYt'r. thcst couru ~rt penniucd 10 txC1'cite dl'C J.lme powCN as Article U J "'court. or the t[nilcd 
SUt"." Ct.ibcme./lnrupoli. Ferry Co. v. United Sill", 235 U.s. 3&2,391 (1932) (Di.lrict'. toUn 
nuT sci ... ldt 1e<!<tI1 .~cncr (ICC) onlen .ittl!>! U _<1 01 II>< United SlIla); Fedml Tndt 
Comm'n v, Klomer, 27~ U.s. 1~5. IS~, 156. 15& (1927) (hea_ 0( compl<te p'nlleli.m btlWcm 
jurhdiction or the. OhtnC\'1 toYru 11M or Anidc in touru, \he Ot'&tr;d.', court m.ty xl uidc: federal 
.agency (FTC) onicr). 111"" extended poWeN nu,. haw: influenced the. Supreme Cc>ur1', dttisioo in 
O'Donoghue 'f. Unile<! SlItes, 289 U.s. 516, SJ8..ro, 5~6 (1933), IMI Con~r= could not continue '0 
deny Diruirt raidcnlJ. .IJ\ Anide JJI forum. a.ndt accordint1y, it.s. PlUMs mull be considered ,Ar1ide UI 
"",n •. &< /Itt 01 June 1, 193-1. th, 426, 48 Sut. 926 (D.C. Coun 01 App<>1s th.nge<!lo Unile<! 
5UI" Coun 01 App'-'1s ror 1M Dirtrl" 01 Columbia); Ad or June 25, IQJ6, th. 604, 41 51 ... 1921 
(D.C. Suprtme Coun hearne Unite<! SUIts Oi.lrict Coun lor II>< Oislrict of Columbi.); Act 01 Dc<. 
2'1, 1942. ch. g~~, i Hd), 56 S!1L 10'1~ (Di,lrid." ""'". beam<. • Ie<!ml judici.1 droJil). The 
District', n(W Artirl,e lit c;ouru c:ontinu~ to hur Mnrcdctal qUCItion m.allen ati,ins; undt:r Dislrid 
b. .. ~ and to ucrciJ.( administntivc lnd adV'hcry runtliop.s-(o~dc" to othC'i Artidc: tit courts ror 
tt'J'lo3.r'3lioo of JX1"""cn l'UJOos-prcviousfy "Ottd in .he Dirtrict's courts by virtue or their non·Artide 
UJ ,t.atw. The O'Doncghu~ opinion thererore anted JJi anomaly: for- lhe lint time. Anicle 111 
CO<Jn. would ~.crcisc non·/lnkle 1lI lunC1ion~ 11>c tonC'tJ"ual dillituhy .r ju"iryin& /lrticle III CO<>rt 
()Ccm" ollhCS(. olh.er tr~ of jurisdiction hu conlributed 10 tn.c ronrurion round in J. Jeri" or ex­
u"tmt1y dividtd Supreme Cwrt deehiQnt: lhe. ),2·2.·2 o?,nionJ in N~tional Mut. In1. Co. Y. TIdcwa· 
I" 'fran.ler Co., 3)7 U.S, 582 (19'9), Ihe ).2,2 opinions in Glidden Co. V. Zd.noI:.370 U.S. 530 
(1962),.nd the ~2-J opinjoM in Northern Pip<line CoMr. Co. Y. ~{; .. thon Pip< Une Co" 102 S. 
CI.2858 (1982). /luempting 10 ",Ive th, problem, the Courl hu created .n uncbr divilion belw«n 
"/lniele '" (or "l<gi,IJlivc") .nd "Artid, lit" ""'rI', S« in'" no\( 82. In Ihe Coun Rclonn /lct, 
Con!rtu rt301YCd the iatJt in the District by trtltin! fdenl cwn, ,dtn\;cll in j .. ui~id.i.,n \0 1.1\ 
other Article III coutU. 1« supn. note: SI and by rt:Slorlns: Ihe: tfX:l,l roOrtJ or tht Dislrid 10 a position 
limitn ~a tht Qn.e \hey OCOJpted prioe to cenion, 1.1 quui-IUlC CQUr1. of t("enl jurisdiction, whhoul 
.ny 'UribulCl ol Anid, III coon •• D.C. COOt AHll. ! 11.921(.) (198\) (civil jurisdiction); it!. ! II· 
n3(bl{f) (crimin.1 jurisdiction). S« P,lrnon: Y, Unite<! SUles, {II u.s. 389, 392 n.l (1973) (Con. 
v= "in""'lcd \h, loal couru with jurisdiction "luinlenl 10 llul exercised by ,"1< mum"); J/'R. 
Rtl'. NO. 907. 9 hI Co.1,., 2& Sa" 35 (1970) (um<). Lool ju~ do nol Mve lenure gu ... nlen, 
D.C. coot AInI. II 11.152:1, 11·1526 (1981), 1M Ih<n:lon: Ioa\ eouru .re nOl """,n. or ,h. 
United SUte," ... defiocd in 23 U.S.C. ! {51 (1976) (CO'JrU ol Unite<! S"t'" .re 1'- whose judge> 
.... tntille<! I. hold offi« ducing ~ bth.vick'). 

18. The local DiJlrict (O\Jn. f'O"C" Ihe common IIw powm 0( Ihe ce<li", .1.1",' mun,. Kend.1I 
Y. Unite<! S"la, 37 U.s. (12 Pel.) 52~. 6H, 620-21 (1&3&); P ... ,.T.u Mow v. Republie of Chino, 
201 F.1d 195, 19& (D.C. Cir, 1952), «n. ",nit:<f, 3-15 U.S. 925 (1953). The prc><nl D,C. Code 
conlinue> In rom: M'ryl.nd common I ...... O.C. COot A.'<lI.! '9·301 (19&1), no< only Ih.llaw .. il 
wU C'Cnstrutd in Maryland .It the lime 0{ cts.don. but lbo'\hc evolving: t'OO'Imon 1::Iw, Linkins." 
Protot."t Epil<Op'1 C.lhcdnl Found., 187 F.ld 357, 360-61 (D"C. Cir. ,950). In interpreting Ihis 
"""mon .... , II>< Oillri,,', court, us< M.ryl."d decisioN. W.lkin. v. Rlvd. 125 F.ld 33, 35 (O.C. 
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conclusion: "laws of the United States" and the laws of the District of 
Columbia should not be equated," and accordingly, the Article II! judi­
cial :>ower does not normally encompass District local law. 

The limitations upon Congress' exercise of local powers never have 
been delineated with precision. As a mailer of symmetry, however, since 
Congress may enact local laws for the District that exceed its normal 
powers under I)t~er parts {If section 8,'0 there is no structural rcason why 
the limitations up<>n Congress' exercise of its local l.egislative function 
should be identical to those governing it~ exercise of naoonal powus. In 
fact, District residents arc best protected by requiring instead that Con­
gress be bound in the exercise of its local legislative capacity by constitu­
tional restrictions similar \0 those that govern a state's dealings with its 
citizens." 

Cir. 19~ I); Cent"< v. Uberty MUI. In •. Co., 264 F. Supp. 95. 97 CD.D.C. (966). The DiSln",', 
courts may If)' Qfi"cndcrs (or C'Ommon Jaw crimes. Unhed Slalt1 't~ Davis. 71 F. Supp. 7,(,9. 750 
(O.D.C. 1941), rev'o Mother lrvunds, 167 F.~ 228 (D.C. Clr.), «n. denied,)).( U.S. 849 (19.8). 
By contrast. there arc- no common Jaw orrcnJ.C:S ;asainsl the Unirtd Staid, only offcnsa defined by 
"'lUle. United S~'a. y. l{~dl<>n &. Goodwin, I ~ U.s. (1 C.-nch) ~2, 3~ (1812). 

29. Sevenl <'>c. h ... recognized Ihi< disliOClion. In Amenan Sec. &. Trusl Co. y. Ruoolph. 38 
AP!'. D.C. 32, 4S (1912), 'he co"n deornbcd Congrm' (ede,,1 .nd loal p>wen under da.", 11 u 
··' .... ll dhlinct cb.nn 0( Ic,isl~tivc POW,"!' Unac:t ont, Congrns cna~s 'taws th:i( govern IhroughcuC 
1he Unilrd SlaIn." Under (he s«ond. CongrC1l pense-sses uspcdal Jegislati.,c pow(n to the (ull ute"' 
pout:md by~ the «-ding, Jtata. These powers, exercised in lh, D.C. Code, "ue loal in their rulUfC 
and purpol< •• nd exp,...slr limllNld Ihe boondorin or Ihe Distriti. They ne no' I.w. ollh< United 
State! , .• " s.x Nonhern Pipeline Con.tr. Co. v. M.r>thon Pip< Line Co., 102 S. C~ 2858, 281~ 
(1982) ("pow,,", sranled under ,h., dauS( an: obnoudr dilfen:nl in kind Crom Ihe olher bto.ld pow_ 
en C'Onlcrrcd on Congn::u M

). 

)0. S« su",.. p. 298. 
31. In Hamillon N.t'l B.nk y. D;,ln", 0( Columbi., 176 f.2d 62~ (D.C. Cir.). =to denied, 338 

U.S. 8~1 (I9~91. Ihe court concluded; 
ITlhe due pro«" 0( the f'i(,h .... mendmenl should include or imply (or Ihe inh.bit.nlt oC lhe 
Dj,tri", oC Columbi, <~u.t prottclion o( Ihe bw, en."ed hy ConStcJ' ;u Ihe loal IcP,l"urc 
or tht" Dhlrio. It is vnthinhble- Ihat Con&"ress, enacting slatutes ~pplioble only in thi$ juri,· 
diCtion, dca 1Iot viofate the due p~ t:!iJUJC or the Fifth Amendment if it denitt \h.e peopte 
o( thit Diurin equal prolet1Ion or the Ja ..... s. just .u ;z Jt3te rcgblJJurc violilC1 ,he "equal 
pl13'«tionf<! clauK' o( the Fourteenth Arncndnu:l1t it it docs the same. thins_ 

Id. al 6lO. lnslc.1d of adopdng Ihh rutri(1t4 definition oC FiCrh Ame(ldment "equal pfO(Cdion,'" thc 
Supreme Coun In llclting v. Shup<, JH U.s. 497, 500 (195~) (holding invalid fI.tule lUlhorizing 
,.ciat 1<1I,,!>lion in Ot.tn", .. nco!». 11>\N ,Il,! 'he d.~ prottsJ claus< ot Ihe fifth Amendment 
tmbodjc, equal prolmion principles .pplioble 10.11 Congrcssion3Uy cn.tiro I.w. The mull .... dtN 
in Bolling did nlll rr:q,uirc such ,.J.' swte:ping. pron01JnC'Cm('n(~ (or the It.a.Ulte in qUel,ion, like the sU\ute 
31 istue in H~m;ltCJn N.1liotul B.Jnk, ~ppJitd (I"ly to District ,of Columbia residents. 

A similar uO'W.lrtOlntw expln.cion or. congrcuion:d .authorily look pl.ate in Ihe field of eminent do­
nu.ir" 1n lu Ifnt opinion dcline3;ling the bounds or Congrcn' power 10 .appropri',lIe priv.acc propeny, 
,he Supreme: Coun limited the JXrmhsiblc cbjeai\'Cs of such ..1ppropriltion '0 thcnc lh~l lall within 
!h, dd'Xaled (num<,..ltd """en .(th. fede .. 1 gtlv,mmenl. Kohl I'. Uni,ed StoICS. 'II U.s. 367, 372 
(l876). A rew fun ';tler. the Cour1 held du:r in the Dislrkl, CongrcSJ is not so limited In ill tlkings 
poWtr. but may Ipproprb.le propcrlr lor apy P'lbtk Ul(. jUs.lm~btC; undcr tr:ldidorl"~1 stItt police 
power. She><mahr y. Untied Sill,., 141 U.s. 282, 298 (1893) (upholding condemn.,ion oC pnvotc 
propeny In DiJltlrt (or uS< OJ public park); sec Be(m.n v. Parker, 348 U.s. 26 (l95~). This bto.ld 
appro"h '0 CQngrC'Ss" cminent domain power is nOW appli~ 110( only in the Diftrict~ whcN' il is 
wpporu:d by Cansrro' Jtat!.Hkc .luth-orily, bUI aJs,a in the: S121ts. w~crc it has no ~uch sUpJ-Ort. The 
Supreme. CouC\ now wHt net p'ace: any limlu",on upon the \yp<"' \,)f "public uses" for whith ConglT1S 
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The naliollal powers of Congress contained in clause 17 also are subject 
to constitutional restraints. When Congress extends national tegislati'1n to 

, the District, its actions are limited by thc constitutional righlS of District 
residents, which predate conliressionaJ sovereignty over the area. These 
rights were extended whi!;;o the District still was a part of two states of the 
Union, and were not abrogated by its cessie,n to the United States." The 
rights of District residents would be secured by requiring Congress to be 
bound, when extending national law to the District, by the standard of 
uniformity thaI governs its relationship with the states." Congress, and 

=r .ppropri.tt prop<rty. S« Unhe.! 51 .... tx m. Tennns« v.1ky AUlh. Y. Welch. 321 U.S. 5~6, 
SSI (19~6) (";, is Ihe lundion 01 Cong ... ,,, 10 decide wh" Iype o! ukin, is 10<' • public uS<," nee Ihe 
function 01 Ihe Cau,I). /\l in the cue of equ.1 prolCdion, h.d ,10< Coun rm>gnizt1f ,10< dillinClion 
betW'c;'('n Congreu~ hn»d police po .... et in tht Distrit1, lind ht mtMed tnumcnttd PO'Wt'O d~hcrc: 
in the Union, the: u~n3ion or Congrcu' power 0( C"mincnt dom:ain mar writ n~(r h=I'tC' omJrrt"d. 

Thae "sutu htv¢ been made pGuibtc: try (he: combint"d applicalion ol Iwo incompuiblc principia: 
fina, du.a Con&rtSJ m~y uCrc1K Ihe polio:: power or a. ,tatc in Iqi,IJ,ling for the District, 1« rupn 
MCe J2, "nd Ihus n:u much brwdcr- powen: thert than in 1.ny other part or Uniltd Stata. J«' (Jib. 
bon. ,. Oi.trlct or Columbi., 116 u.s, ~~, 408 (1866) (in legid .. ;n& [0' Ihe Oi,,";d. "Coo&,,,,,like 
J.J1T JUlc legislalure fisJ unreslricted by t'OnjlilUltonaf provisions") • .aM I('C:I)nd. thJI all ril'W'J ctU;Cttti 
for the Dbtnct must k c:onsidcrd "laws of lhe: Unhtd Sa,t"J,u 1« JUpN M\n 6. 1. Tht 1(:'C:On~ 
principle OOolSl(.1pi upon ahe tirst, Jnd IlK outcome h the: un~a~12tcd c%pansion of tDf'&n:uiond 
powe.t in. the. fifty tutCt. 

32. In DO""n .. Y. Bidwell, 182 U.s. 2H, 26().61 (1901)",he Cou.rt ""ltd Ihal when Ih~ OiJlrid 
. wu part o( the wJing !tala, Ihe ConstitutiDn ",tll.ached 10 it i~bly:' Cusio" did not I.d:;e:- the 

Dinon "out of the United SUICS or (rom URdu the :legis of the CottItiIUtlCfl" sin« nehher- panT 10 
(he «nion ('Qntr.,,;t "hOld c:vu conJ.ented (0 ,ha.l conJtruC1ion of (he ttUion:~ Since Ii pn:-ttnion un· 
CQnllittJlion:at lct afimlns: iu inhlbiu.nt) "WDu1d have been 'tOld. n~ t1)U1d not do irodtrt'Cdy by 
oNin! 0<11 Ihe OUlrict ,.,h,t It o>.ld not do dir«1ly." S« O'D~ue v, Unhe<! SI.,es, 289 U.s. 
516, S4Q (1933) (Vilma "oot t.hn Qut o( Ihe Union by "",ion. Prior Iher<lo iI. inh,billnll were 
cnti1icd to- J.JJ the right'J guannlics, 1l1d immunities of lhe Constitution • .amons ,...hich W:U the ri,hl 
to h.tvt ~hcir C2.Sd aoling under the Constitution hClrd and detcnnincd by redcral count ctea\cd 
under .•• Art. III."); s«.1se N,tlonil MUI. InL Co. v. 1idewiter T,.n,[ct Co., )37 U.s. S82. 620-
21 n.14 (1949) (Rutledge, )., concu,ring) (Ii" 0( .pp/lcab1c "",nitul;o,,1 ,"."nt=); Hndgkin, 
wpr~ note 12, ,It 162. (civil rith\) "'U~nltC1 of tht- ~nl\hu\ion :tpp1t \0 the Dh\rict~ ~nduding 
~ar~l\t« ot rt'?\oIblian govtrnment). 

33. Chid Ju.u", M .... h.lI may hiY< .ppl'O'o'<d or Ih. vic", llut in e",nding nllio<ul law 10 'he 
Dhtrict. Congrt'1i ,hould be bound by cOnstilution.a1 rotrictlOM th.at govern ill dulin~ with stalo. 
In Hepburn &. pund .. Y, Ellzg. 6 U.s. (2 Cnnch) HS, 4SJ (lSOS) (Oillrict nol • "'Ie ... i,hin 
original mu"tng cI Constitution; Ihettforc Article ,n djv~nhr juritdktion bc1wrcn c1tUens ot differ .. 
enl ""Ia m.y no! be ulended 10 Dl'lrid mid .. t, until Coosr-= 10 Icgi,I"a), he implied ,hal 
dlUse 17 conveyed \0 Col'l$reu" power lb rtdefinC" the ",",pro "l'lt~" 2j u~ in AMide HI \0 include. 
Ihe Oi,md. JUllicc M.oh.1I Ihu. =med to .. ndion • limiled use 01 Anicle I powen to op.1nd, 
o<>'y roc dcrUliliQrul PUtJ'O'C', Ihe judicial PO"" ~nvcycd by Anick III. (Con,,,,,, did legi.I"e " 
JWlicc M.nh.II,uggcsted. I« ~a U.s.c. § 1J32(d). upheld as consUluliond in NII;on.! Mu" InL 
Co. v.1idcw.l<rTnn.rcr Co.,J37 U.s. 382 (l9~?)J. In Lou&h~h v. Blake, 18 U.s. (S Wheat.) 
317, 3ZS (1820), Jutli", M'nh,1l .gain .uw>,ed thai Congrc:u cov)<l us< i,. power of mler.nilion 10 

tJt~nd the meaning or ""alt" u.s.ed il'li Artidc I. § 2, d~ .3. Rquiriog Con5rtU 10 Ipponion dil"t'C1 
la)\" :among the- ltl\~. In Loughborough, Ju)ti~ M:anhaU ita,til hh luumptloro \hu "'he pn~pk 
of \J"irormily. establhhed in the (onllilUlion. S«lJrl!1 the dislrid rrom oppmsion:' It!.. 

Con&rtU ~lways has considC'rc-d itsdr empowered '0 c~tcnd con:1innion:at guan.ntta ,rdcrri~ 10 
"-SlalC'S'· '0 the: Dis,rict jNd to l~rritoriCJ. cxtrdsinS' Ihe power of rN'tllnition ruogniud by J1.I:sti('C 
~hnhlll in Htpbiim :and Loughborov$h. For c .. umptc, the inttnlau: ","dation d2U~t .art, tV. f 2, 
d. 2. rden 1tt ·'staICS .... but Congrns c",tended iu n;quirtrncnts ltt Itrrilories. A~ ot reb. 12. n~', th. 
7. I I, 1 Stat. 302. The full failh .nd crt<IiI cI.ul<, an, IV, I I, .bo rertn only 10 ","les," but 
ConS"" C>ltnd<d " to .. UN or I«ri",ria, Ac. o[ Mar, 11, 180(. <1\. S6, , Z. 2 SlOt. 298, '''''. the 
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the courts, should not be permitted to circumvent this standard simply by 
invoking the clause 17 "plenary" power. 

Although the boundaries between the various powers, conveyed by 
clause 17 may at times be blurred, the possibility of so~e ambiguity does 
not justify a refusal to acknowledge differences in congressional capacity 
when <:nacting federal and local law. Tne federal and local legal 
frameworks in ti\1j. District plainly arc separate and autonomous, and, ac­
cordingly, the description of Congress' power over the'District as purely 
"federal" and of the D.C. Code as "laws of the United States" cannot be 
justified. 

B. Goal or Unironni1r 

Loeal crimes in the District may be: defined by three sources of author­
ity: by Congress, by the locally elected District Council," and by the Dis­
trict's local cr,urts, exercising their criminal cornmOll law powers inherited 
(rom the courts of Maryland." Local laws, no mailer what their source, 
should be uniformly construed and applied. If the laws emanating only 
rrom the first source, Congre$S, arc considered "federal" and therefore 
within Article III court "arising under" jurisdiction, arbitrary distinctions 
in the interpretation of District local law WQuid result. 

The needed consistency is possible only if local congressional enact­
ments arc treated as local law. It is implausible to interpret District law 
instead as a uniform body of federal law. The local Court or Appeals has 
Slated that i\ is "quite unlikely" that the mere act of cession of the District 
from M;tryland transformed Maryland local offenses into general federal 
orrenses." Fllrther, enactments of Congress and of the Council cannot be 

Suprrm< Caurt held ,h., '~e fun r.llh .nd cn:di, d,use impoocs 'he "'me obligation, upon Ibe Db· 
inti', t'\lurl, u il do<s upon Ull< t'O~rI'. Lcu&hr>n •• Lough""", 292 U.S. 216, 227-2& (19H). Con­
(= e$.<no«l Ihe fuli Can,lItulion 10 Ih. Dillri<l in 1871, A<I or Feb. 21,1871, th. 62,134,16 SIaL 
~19. 426, bu. did. not .pt<iry ."htlhetil ;nttndtd jull ." .. ,m<! rlghu of n"\on.t ti,;unship'o Dh· 
lriet rdidcnu t or lo n:dctlnc its rtbtioruhip with the- Ohtria ,alons: the H"c:s of Ihe ",atiO"~I.ltale 
rcblionship ~m'boditd in 'h~ Cor\Stilu,to~ In thlt »me Ad. Con&rcsJ aho c:ru:ted .a u~lc#1i1ct territo­
rial &owrnmcnt (or the- Dhtntt, with In c1eaed Governor (cxctdsing the powers of loday's Mayor), 
ao<l. Lc-ghl .. l", ""embly (,lmll>t '0 'o(by', D.C. Cauntit), Ia. § 2. 16 S .. I. ,19 (Governor). la. 13. 
16 SIa' •• 20 ,A",,"l>1y). TItb llru<lu", lend.1Uppo<1 to 'he ;n.erpn: .. Uon ,hat Congrt .. inle"ded ,. 
're1l the loc.1 en,ily as • ,t.te. It ;. difficult '0 ;n'erprt1.he Act u mertly gnnllng tigh', of ",110",1 
citilCnship. ,.inee Dis.trict residents unquationabtr cnjortd lho,c righU priM 10 1871. Congrcs. hu 
reinrorced Ihis int(rprd,ulon by defining the Dinrict It J. JUte in allOO7t 200 proviJion. of ahe U.s. 
Cod •• S« U.S.C. indc~ (D; .. ti<l of Calumbla) (1976 6; Supp. V 1981). 

,~. .xc: .upn nOle 17 (di"" .. ing Cauncil authotily). 
35. S« tupn no(C 28. 
36. P,lmol'<'. United S,ates, 290 A.24 S73, 519 (D.C. 1972), ,ff'a, 41 10 U.S. 389 (1973). S« 

I'u<rlo Rio.> Y. Ru.sett &. Co.,188 U.s. ~16, ~3 (1913) (let ol Pueno Rico tegisl.ture prcscnt. no 
rc-d(nf queltion~ eYcn thouKh I.utherity to maintain luil derives (rom ,an ACI of Con&rtss); Fncnkl 't'. 
C<rtttdo He,,,, • ..,., 216 U.s. 195, 3(J{ \19IQ) ConI« olVutrlo RIc<> ",!lila.., go.,.,nor not .. , .... of 
Ihe United 5,:ltcl'" and thererOR not "arisin! under I law or lhe Unhtd Sllle:s"). 
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equated by characterizing the latter as a fe::dcral instrumenlality, fashiol1-
ing federal rules for the District. Unlike federal agencie~, the:: Council is 

- popularly elected, n and may amend its own "enabling stalute," the Dis­
trict Charter." The Council's power extends to all proper subjects of leg­
islation, much like a state legislature::, and its powers are limited just as 
'are those of the stalC::S, by Article I, section 10 of the: United Statc::s 
Constitution." 

Finally, the nondelegation doctrine no longer poses a roadblock :0 uni­
formity. At one time, courts refused to permit Congrc::ss to delegate its 
power te define local offenses to a local legislature, holding that CongrC3$ 

'could not delegate "general" lawmaking power.·o The nonddegation rule 
in turn was used \0 uphold the characterization of local offenses as crimc::s 
against the United States." The Supreme Court later disapproved thi, 
line of cases and ruled that Congress could delegate iu power to define 
local offenses to a local legislative authority." In so doing, the Court dis­
tinguished between Congress' local and national powers, holding that only 
the former may be delegated and that delegated local power may be as 
broad as the police power of the states." In the Home Rule Act, CongrC3$ 
did in fact delegate to the current Dislrict local government the power to 
define local offen$es," and there is Hille doubt that this ddegation is con­
stitutional." The nonddegation justificalion for continuing to categorize 
local offenses as "crimes against the United States" therefore has been 
removed. 

37. 5« ,upn nol< 17. 

38. Am<nd",en" 10 Ihe OiJlrict CharIer must be .pprovtll by ('.on&"". 0 C. COot "'1I~. I I-
205(b) (1931). 

39~ Sff JUp,; note: Ii. 
~. f1dehcr v. Unilt<! 511lC1, n App. D.C. 53, 63 (lOt~); Unitt:d SUI" •. Cell., 37 App. D.C. 

l)), U} (19t1), "'ft. ,ltnied.12l U.S. 128 (1912}. In Cella, tho toUrlr<j:<tt<! ptainliff •• ,.,;umcm 
llul prosctlltion. under Ihe O.c. C<lde .hO<lld be brought In the n.me of lIN: Diurict of Columbi. 
,,"htr dnn the tlnitt:d S\>I<1, latins it. Mldins on Ih( nonddegation doctrine. Sin<:<: Co~ nur 
noc. delegJte the authorilY io .mJct loal f;riminll jUtulc::l. rtuontd Ih~ t"OUn. the Unhcd Stales mud. 
CJ:::IC\tinuc to Pl'1):3('CUtc trimC'S undcr lhoK' slatuld.. Now IhJI the l'\ondC'lrguKm limitJlion hu bc:-cn 
I3Vt1TUled. J'CC inl" nOle ~21 there h no longer Jny )Ound ndont1c ror buring the prt):$(CUlion or loal 
oII'enjC1 by lhe rul J"rty in inlert>< In 100.1 ml1rict pt'C1«Uliof1l, lIN: Dlurkt or (,.olumbi •. 

~I, 5«, <-&., Mclropolil.n R.R. y. murict 0( Columbi., 132 U.S. 1,9 (1889) (mm" tommlt~ 
in Iht Dhuict .rt. crimeJ against United SUitt bcaUK Con~. nO( OirtrKt govcmmml, is sova'~ 
cion Ihere); Fnnchino, !UP'" nole 17"1231·)9 (diseu,';n! lill< of <2><1): Hodgkin, "'pr> not. 12,.1 
265·67 ( .. me). 

~2. Dislrict of Columbia y. John R. Thom~ Co., )16 US. 100, IOS·11l (1953): $« fin:mcn', 
Ins. Co. y. Washington, ~B3 F.2d IJZ3. UlB (D.C. Cir. 1973} ("Wh<n ~&reU dcl'1lJ1co ill polk< 
pow« 10 the 1001 SCM:mmcnl, Ih .. tOlili' pow ..... bc<am< .. bro.d U Ihene at Cong,... .• , •• 1. 

U, Di,Irict of Columbi. v. John R. Thompoon Co~ Jl6 U.s, ICO, 105-0'1 (1953). 
~~, 5« IUpn nole 11 (dhcu"ina Horn< Rul. hct). 
45, Borden v, RuS.n, SIB F. Supp. 250, 266 n.23 (0.0.0. 1981). 

56~728 0 - 86 - 6 
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C. Congressional [tHcne and thc Gaurt Rdorm Act 

Congress implicilly ratified the view of the D.C. Code as a body of 
nonfcderal, state-like law in its restructuring of the court system in the 
District. lr did not make all areas of federal and District law comistent 
wilh this approach, however: A few provisions thaI bear upon the federal_ 
state rdatjpnship have not been extended to govern the federal-District 
one, although they aTC equally applicable: to il. 

1. Analogy /0 States 

Congress separated federal and local jurisdiction in the District by 
analogy 10 the federal-state court system model. It created two types of 
courts for the District: first, Article J II courts equivaknt in jurisdic:lion to 
federal courts in the fifty states to determine federal'mallers," with no 
federal question jurisdiction oyer Acts of Congress applicable exclusively 
to thc District of Columbia,H and second, local courts equivalent to state 
courls of general jurisdiction!' Congress slructured the relationship be. 
tween the federal and local courls to parallel that existing in the fifty 
states." The federal courts have long considered District residents to be 
stale citizens for purposes of federal court diversity jurisdictionj" now the 
District is defined as a state for federal civil rights jurisdiction" and for 
removal jurisdiction;" and District officials can act "under color of state 
law."" D.C. Code statutes arc considered "statutes of the District of Co­
lumbia" [or purposes of federal civil rights statutes;H the local Court of 
Appeals is defined as the "highest court of a state" for purposes of Su­
preme Court review," and the local courts are considered state courU for 
purposes of remt'lval jurisdiction!' 

l6. s« 'up'" nole S. 
H. 16 U.S.c. ~ 1)6( (SuP!'. V (981) ([oonerly rodlfd '1 28 U.s.c. , 1)'!3 (1976». 
48. S« ,Uf'''' nole 27 
~9. H.R. REr. 1'10.907, 9tll ConK" 2d Sm. 35 (1970) (juris4;ctlon 0( loal ,ourb of Ihe Dhlrict 

will be "oomp" ... hlo wil. Sill: ",urt; •.. ft>ultlinKI in > Federal,SUle ",Ur! 'Y.I,m •••• ru1"1l"u, 
10 court 'l"lcrn. I. Ihe >CVCrll 51'1<>"); 116 COliG'. REC. 80<)8 (1970) (statemelll of Rep. H.nh.) 
(Oillrif;{ court srs1tm uon I pu with fy~lcm! in Ihe 50 5f2Ia"); sr:c Unhcd StJlt$ v. ThomP'O'h ,(52 
F 2d 1333, 1l{2 (~.C. Cir. 1911) (""""ridinX purpo><" 0( Cour! R,r.mI 1.<\ "to put the Ohlri<l" 
judici.1 'YIICll1 On I p.r "hh 11>0", or lhe 'Iat""). «tt. denir:tf, .j05 U.S. 998 (1972). 

~O. 28 USC. I 13)2(d) (J976). 
SI. 28 U.s.C. I 1J43(bl(f) (Supp. 1/ 1981). 
S2. 28 U.s.C. f 1l5l(2) (1976). 
S}. n U.s.c. ~ In} (Supp. v 1981); 1':< HuNl v. Hodge. 33. U.s. 2{, 31 (19l8) (Oillrict 

inc/udod within "S"le or Territory" o[ n US.C. f 1982) • 
.5(. 28 U.S.C. I IJ~3{b)(2) (Supp. II 1981). 
SS. 28 U.S.C. l 1251 {l916}. _ ~.C. CoOt AA'I f 11.102 (1981); Sur. cr. R.54. 
56. 28 US.C. r 1451(1) (1976); .= Dillr;" 0( ~".olumbi. ex "". John Ori£gt Co. v. Ittnge< 

ConJlt. Co., 394 F. $upp. 801, S02 (O.D.C. 1971) (Cone"'" inlended lh.t Distri<l derend2n" "h.Y'( 
... ri&h.nQ r<:m(J\'d t(ln(:Qmlu,M whb dtC1:nd~J\l1lued ")1') i\:a.le tOurulth Itt .abo Jonru(Jn 'i. Robinson. 
509 F.ld J95, 398.99 (D.C. Cir. 1914) {Ioeal ",urtJ lr .. ltd .. ">Ie couru To' pU'l"",o( exlt,u.tion 
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The federal and local courts in .the District have implemented Congress' 
eXpressed intent by fashioning their relationship according 10 principlCl of 
fcdcralhm and comity. The local courts have held themselves'not bound 
by decisions of the D.C. Circuit, notwithstanding a federal c:onstitutional 
basis for tho5e decisions." The D.C. Circuit has interpreted the Court 
Reform Act to give local courts in the District "rull rcsfX'nsibility (or the 
development of the District's own law,"" and has held that the (ederal 
courts mUSI accord the "greatest deference" to local court dccisiom'" The 
federal courts have adapted the major guidelines that shape their ap­
proach 10 slate law and state courts-the Younger," PulIman,41 and 
Eric" doctrines ..... to their dealings with District of Columbia local law 
mailers. 

2. Remaining Inconsistencies 

Marty provisions in Ihc U~S. Coc'r bear on the federal-state relation­
ship, however, and Cor>gress failed to amend some of these to conform to 
its genera! scheme for the Diwict of Columbia. Noting Congress' CXpre$l 

of ,111< n:m,did priot 10 in"""'lion of fc<knl h.bc .. ""J'U' jurisdiction). 
57. MAP .• Ryon,285 A.2d 310. 312·1) (D.C. 19i1); >c< 8"hu Y. Uniled Sl>les, 365 A.2d 

6-1.71 (D.C. ln6), ,m. denied, ~3; U.s. m (1971). . 
58. SICOn. Y. Amerian Airlines, Inc., 6-17 F.2d 19~. 196 (D.c. Cir. (981). 
59. Mce.1l .;. Sw.i .. SIO F.ld t61, til (D.C. Cir. 1975). 
60. You "ocr Y. Harris. «)1 U.S. 37 (1971) (federal CO'JI1 mull dismi .. lnju~ion '<1;on chlll~· 

ing stale IIW under .... hich pbinlUT concum:ntly prosccutC'd in sUie courth I« Ricxt T. Di,trict rt 
Columbl., 580 r.2d 6-17, 657 (O.c. Cir. 1918) (YCXln&"," doctrine limit "" federal jurildiction 
designc<i 10 prolC<l ""'1 Iype oC coul'l 'y'1<m mlled in Ih, Oinrict w.,h pcrvul", ladl mpon,ibili. 
1;<». But ICC lhll"'" Y. Berliner. 47.7 F. Supp. 1225, 1139 (D.O.C. n71) (,ina: Younr-r doctrl .. 
"'sed on principles of lcdcnli,m, i1 docs not "opply wilh Ihe urn< rom" in I~ Diotnct). 

61. Railroad Comrn'n y. Pull ..... Co .• lIt U.s. ~96 (19~ l) (.bsl<nlion ooctri",,);,.,. Thonu.s '. 
B",.,. 5~) F. Supp. SOl, 8().4 (D. D.C. 1982) (federal ""'1'1 ,hould aI,,,,,n r",m deciding m.llen cl 
O .. uict Itw .nd public policy); A»«il1io<lO( Cou" R,pol'lcn Y. Superior Cou'I, 42~ F. Supp. 90, 
96.(0.0.C. 1976) ( .. me); = .1 .. SuUi .. n Y. Murphy. 4i8 F.24 938, 962 n.35 (D.C. Cir.) (if 
Congr('J;S inlended 10 pattern rcdcr.al~loal court rthliomhip on ftdcn.I·UIJC: ant. then dO<1rinc does 
apply). tt". denied, 414 U.S. 880 11973). But Itt Hall"'" "T. Ikrlintr, 417 f. Supp. IllS, \139 
(0.0.a. 19P) Csince Pullrrun based on federalism principl .. , it dC><1 not awlT "'"h "lUll rom: in 
th~ Otun(:t. u in natc:J).. 

62. Eric R.IL v. Tompttln., lO-I U.S. 64 (l938) (fed"...J .C'OUrt, in r.iYCTIilr cun folio'" .a" 
"""mon 'ow). The Oi,tritt is a«nn;l,d full "Iu.lily with ,(lies fo, di""nilr juriocf'Clion purpc>o<1, ,.,. 
28 U.S.C. f IJ32(d) (1976), but 28 U.s.a. ! 1652 (1916), ~uirin, fed,ral COlI'" in di""nilT 10 usc 
IUle lOlW It rule 0( decision_ does nQ{ define Ihe DistriCt u .1 JUte. £vtn 10. the policy b.2)('1 (or Lie 
'1"< t~u.lIy applkable 10 the Pi,trict. Anchonsc·Hynnln! &; Co ••• Morinzitllo. 697 r.2d 3~. 3&J. 
61 (D.C. Cir. 1983) (per <lJriamJ, and Ikn:rorc feder.1 "'UI'I dC[,n:ncc and "",,;Iy prindpl .. ,hould 
.ub,lhut< (0' Eric. l.« v. Flintl'.olt Co., ~9J F.2d 1275, t27& n.H (D.C. Cir. (979). Fat' I~h 1"'<"'" 
Ih, Piltn<1" led,,,!1 COUrt, in d;""Mily c:u<I loo~ 10 Ihe loaf "",", 10 proYidc d>oict of la .. princi· 
pi,. 2nd .ubmnlive ruics c( deci,io •. Semler •• r,y,h/.tn, Ins!., 575 F.ld 922, 926-ll (D.C. Cir. 
1978); >« also fimnan', Fund Ins. Co. y. Vid,lrtt>< Corp., 540 F.2d 1171, !tH .. 7S (ld Cir.1976) 
(C1l""ruing Rul .. of Oeci,ion Act to apply 10 .11 nor.("'fml ..... ucn, applIes Virxln Ist."'" bur-dcn of 
proor ruk in djvml,y "' .. ), ern. Jenled, \29 V.S. 1053 (\971); Twnbull Y. BonkoWlki, 41q \'".ld 
104,106 (91h Cir. 1969) (fedmt ",u" mu.t mpc<! prc'II,tc Alasu <oUrl',lnlcrp«iuion of AInu 
"w). S« g<n<nlly NOl<, An £rk D«fci~ to(' thc V;ltrict cE Columbia, 62 Goo. I..J. 963, 9SO, 98:l-
92 (1974) (urging .dopllon of Eri, doctrine by red,nl "'u", in Dinri<1). 
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proviso that, for purposes of federal cistrict court jurisdiction, D.C. Code 
laws arc not "laws of the United States," the Supreme Court in Kcy v. 
Doy/c" commented that this "hardly implies that Congress must have in­
tended thaI rderences 10 'laws of the United Stalcs' found in all oth!!!" 
jurisdictional chapters and sections .•• would include provisions of the 
D.C. Code ..... Yet in many instanccs the Supreme Court and the lower 
federal ~urts apply a presumption contrary to Congress' clear intenl. Un­
less Congress specifically slales 10 the contrary, 'Ihese courls refuse to 
equate the District with states, and construe the D.C. Code not as state, 
but as federal, law. 

In District or Columbia v. Cartcr," for example, the Supreme Court 
held that Congress did not intend the Dislrict 10 be considered a "State or 
T!!rrhory" for purposes of 42 U,S.C. § 1983, which provides a federal 
forum for deprivations of constitutional rights und!!r color of stale (or ter­
ritorial) law. Congress soon disavowed the Supreme Court's construction, 
amending the section to equate explicitly the District with the states and 
lerolorit:s," . 

In other cases, Supreme Court literalism has remained uncorrected. In 
Palmorc v. United States," the Court held that D.C. Code statutes are 
not equivalent to state statutes for purposes of appeal as of righl to the 
Supreme Court." In Key v. Doyle," however, the Courl held thaI D.C. 
Code statules also are not "statutes of the United Slatcs" for purposes of 
Supreme Court appeal.'· The resuh, as the Key dissent noted, is that 

63. ~J' US. 59 (1911), 
M·. ld. 1\ 67 n.\li.$('( Nott.lupra t\<ltc 62, It qat (imputing a.nr tignHic3.nC't tD Congrc:u' railun:. 

10 ~m-end U.S. Code provision In conronn 10 new scmmt "is excessively literal. con!idcrin~ •• • 'he 
lOll; Congrns ",.uld h>v~ rm'! had il dt<ided 10 .mend =ry .pplioblt _ion Dr Ihe j.Jdichl <Ode 
in order 10 bring the. Diuti" or Columbia (Ouru imo C'"atl conronnity with the :Uatc SYJlcrns"). 

6~. ~O'I US .• \g. O~ (1973). >« ,,1. >I 4:10 t".numpli •• Ih'l lh. F.,!cr.1 C""cmmcnl wuld 
keep its own officen onda tOn.re'" is equ:atry applicabte 10 Oislritt officen). 

66 42 US.C. 11983 ISupp. V 1981); "" H.R. Ru. No. 548, 961h Cong., hI Sc". t.) (1919), 
rrprinl.d In 1979 US. COOt COIIO. &. 110. Ntws 260?, 2609·1 I (.t"r .,.,endment, (.de",1 ,"urn 
h.lvc: jJrisdiC1ion ovtr § 198) acdcn) .lgains1 District oTfici.lb a"ing under .tuthority of local iii",., 
~C'n if thoJ.C taws wert passed by Congrc"l$). Clner is an .anomaly ~ sinct' Congress has "tlu.blhhed an 
Independent CO\Jrt sy;ttm ..... ith t,tr;clusive jurisdiC1ion ~r Iota) matten!' rd. 31 2. 1979 u.s. COOt 
COr<O. &. AD. l'1tWs "' 2610. The DislriCl h .. the .. me "go'"rnmC1l1 st",dU",. Ih.1 openle in ",cry 
olher Ionic/" irJ., and lhe. amcnrfmc.nt Ihcrtrc('(. "is n~U2ry in order \0 give citizc:ns of the Ofstrict or 
Columbit. rishu (qull to tho$(. of cilium ill Ihe slalC$ and l(rriloriC1 or chr United Statcs.ti /d. 11 I, 
1979 US. COOt CO~O. &. AD. NEWS .t 2609. 
~7 ~Il U.S. 369 (19U), 
68. It!. >I 39S ("We a", tnthlt<! '0 .uume Ih.l In .men~ing f 1257, ('",ngre" leg""lcd with 

aft, .nd 'h'l had Co03=' Inlended \0 <qU>I. Ihe m",ltI Code and ,t.lc '''tutn [or Iht 1"''1''''<' of 
§ 1257, II would h.~ uid .. <>pr.SJly •••. "). 

69 U~ U.S. ~9 (1911). 
70. The Coun rt~s.(Jntd th.ll mandatory "ppellate jurisdidion ortr $talc C'OUI1 judgments is re-­

Jtntd tor C;U(S th('C'au:nin~ Ihe: $uprcmacy a"d unifotmity of rtdcn.llaw~ no such \httat uint 'When 
SI.1tc tQUrtl inV2:;.:!:tc: JI;Uc- statUtes ctl ftdcraJ &fOund,. and no autolT\:ltir ,-ighl or appeal is provided 
10 the .Supr<m< Court "F",m the .n,logy ot Ihe loal D.C. court. to .111e court. dt.wn by Cons_ 
In Ihe 1910 Art, it Co1l0,",1 Ih.1 no right o( appe.1 ,hould Ii. ,. Ihb Co"n when a local CQUrl ot Ihe 
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D.C. Code enaClmcnt3 arc treated as "mongrel slatutC3," rc:viewablc only 
by writ of ccrtiorari.Tt The Key decision invil~d Congr~ss to legislate the 
necessary clarification, but Congr~s h33 not yet done so. 

In addition, Congress has not e:Y;tcnded the prohibition upon the iS3U­
ance of federal injunctions staying state court proceedings" 10 local Dis­
trict proceedings," nor has it eliminated the United States Attorney Gen­
eral's constructive custody over defendants s~ntenccd by the local cour13.1' 

DhtnC'1 invalidates I law 0( tx,luJinlr loc.al :appliotion." Id. II 68. The Coon expl.ined tha' under .. 
Irn~ ils dtcision in PI/more wu tithe fon,~cstabli,hcd pdndplt Ih:ilt CO\Jnkb • r\.ln-ow con1trucdon 
01 jurisdiction.1 p""ilion. ,ulhoril1o& 'pp",h .. 01 ri.hl 10 Ihi, Cou,,:' Id. II 6~. Allhou5" III< Key 
m,prily did nOl upmllr oyemJl. P,lmof'<, it did 10 indirtttlT by findin& thll p"'.1970 melhod. 0( 
Supn:mc Coon fCYicw of loal bw should rmJlin JPp~iabk /d. II 64, 66. Scpanlc provjJj.on (eX' 
Suprtrn, Cou'l 'ppe.1 lrom Ih, locot ,,"urt .y,I.,. " .. I .. , p<'O'<ldd in III< Atl .,( M".3. 1911, m. 
231, j 250, H Sill. 1087, 1159. Smion 250(6), .imil" 10 28 U.s.C. f 1257(1) (1976) (eo1Ul",d by 
the. Clun in KtY)t providtd for appeals in '''Q)(:t in which lht tOnttrudian 01 .nt law of fhe United 
StJ,\~ "is drawn in q~,o~ion by ~ht. ddtndlnl." JUlt u in Xq. lhc. Court in Amerian 5«. A. Trust 
Co. v. Comminioncn of Ih, Disl. of Columbi., 22' U.s •• 91, ~H·95 (1912). "",eluded tn.t III< 
~r1K "Jaw of the United SUits" in thit S(ttion did no( Jndude conSrt11ionailCU IppHable .oIdT to 
Ihe District.. Appeol' (Quid .1", Ix I' ken under 1250(3) 0( Ih, 1911 Ac<, similar 1011257(2) (oo".. 
SU'\lcd by the Coun in Pillmorc) which pro-vided (Of' ilppeab in C2JC1 involvins: Iht "'condilulion.aliIT tit 
In1 bow of lhe United SUla.." Ahhout;h the. ~ words, ·.o1.aw ollhe t,1nited SUta," wc« wed in 
bolh l<t\ioru 0( Ihe Act, Ihe eou" roncluded in H"ld T. Diattitl 0( Columbl., 25. U.S. 20, 22·23 
(1920), 1hz I ~pp .. h ;n .. I";n& the conllhulion.lilT 0( local 1I.lul" should Ix permiutd under I 
250(3). Helld found Ihal § 250(J) simply ""tUned JI.IUI<1 thot h.d bttn Inlerpn:ltd 10 permit 
Supreme CoU,"1 rcv1C"\'i in CUd "amccmlns: tht c:on~ilulionJ.t power of Con~ 10 enact IOCII ttl." 

utC'S" lnd thll Ihe prior conltnktlon to pennillppcab 1n thoc QJC'I ~kf continuc, 25<4 U.S~ al 12· 
23, ~n Ihough this- lort"ed Ihe Coun 10 inlerprtt identical .... ord, in the s.Amc juritdiction~1 ,(al\ltc: in 
ditrtrflll w:ay,. The mult in PI-imorc CUll ofT one: ollhC'K roule to Supreme Court tniew undcr ttre 
1911 Act.. 

71. 4)( U.s. ,I 7. (White. J., din,nlln". '\'he Kq di""'"1 notd thaI Key .nd P,lmot< logtIh<r 
mIT remove lny bailS CYcn (or ctnior.lri n:viC'W'c( loal coun (J)futrucUOtU of lqal rtJlutes. lJ. at 7+-
1S lx 0.6. ConS= should mol .. Ihis problem by p<'O'<ldiOj; Ihatlor purpooo of ! 1251. D.C. Cock 
provijions .rc II", sulUI ... cr. 28 U.s.C. f 1258(2) (1976) (providinS lor Supr<me Court appaJ 
",hc-n 1 POeno Rico IUlule. is uphtld against I challcn!;c undcr the. Connilulton, juSI lJ st.\lt "alults 
maT be appealed under 28 U.S.C. ! 1257(2) (\916». 

72. 28 USC. t 2283 (\976). 
73 S<:< Shapiro y. Thom!'>"n. 394 U.s. 618, 625 n.( (1969): Polk" Offi"'n' Cuild y. W.shio~· 

Ion. 369 F. SUP!'> SU, 549 (D.n.C. 19B). 
n D.C. COOt AIIII. § 2(-125 (1981). When Ihe U.s. A"omey C<ncr>1 lakes cul100y 0( PC""'" 

;tnd designz(es their pl.-c:t: of C'Oi'lfirw:ftI;cnt punulnC 10 1 Supc:rloc- Court Of"dtr, he should be- cocuidC'rtd 
1J .tlinK ' •• nonld."t op.dty. McCall '. S"dtl. 510 f.ld 167. 180 n.3~ (D.C. Cir. 1975); >« 
Borden v. Rag,n, 518 F. Supp. 250, 258 (D.D.C. 1981) (ditl.m) (ld ... 1 employ« no< an "offi= 
of the. United SLUtsU w~n acculioll 0( hir ~Ulit:1 docs no( involV'C inlerprrtin& and cnford"&: rC'dmJ 
b,,). The U.S. Cod, does nol live Ih, Attorney C.,m .. 1 jurisdIction rrm' 1001 prisonen in hil cut-

100Y' 18 U.S.C. I (082(.) (\976) siV<t him "'"ooy only 0( "penonl.1 ron';c<d 01 on offen .. ipi .... 
Ih, Unild 51>1"," I "I~orr t~" ,hould no< inelude D.C. Code offende,... S<:< MilhouIC Y. LM, ~ 
F.ld j57, 362 n.13 (D.C. Cit. 1976). The D.C. Otp'''mtnt 0( Ccr=tiocu hu Jt\u,1 cuSlooT 0( loa! 
1nnul'" and under D.C. COO~ AIIH.11(.~n (\961 /I; Supp. 1982) musl provide "proper lratmmt, 
CliN:. rchlbHitJ'iOtl ~"d: rtrorm~lion" (or lhe»( innula ,..hcn they Ire inal"tCn.lrd in tht District'a 
pri .. n facilido. 

The D.C. Cin:uil hu inlerprcld Ihe>< provision. l"""n';"enIlT. In c.nnon .v. Uniltd 51110, &.13 
F.2d 1128 (D.C. Cir. 1981), Ihe ",un held th.t sin« Ih. Dillrict'. M'r«.nd Council ha ... chltJ< 
or Lorlon prilOn, iJ • • 1 1136-37, Ihe I'VI fitlion 0( -",,,odT"( tht AuOC1><1 C<nt,.I" dOd nee NIT.,. 
11 1 buis ror,. Lorton inmate ,1uit agdnsl prhon officials under the F!deral Tort Cbinu Ad, it!. Ii 
1141.41. In Mllhoul< Y. L<vi, 548 F.2d 357, )6) (D.C. Cit. 1976), how.,..." Ih. ",uri held 1n.1 
Congrns' {.iiu,e 10 .m<nd th, provision under which the Anomey C"",,,I ,,,,,,,In,UT rraulll<1 Let· 
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Congress also has failed to exclude th; local courts from the category of 
"courls established by Atl of Congress" Ihat may issue writs under the All 
Writs Act," and despite the existence of a separate writ statu Ie in the 
D.C. Code," the D.C. Circuit has rukd that the local courts may issue 
writs under either the U.S. or the D.C. Code provision."" 

Tre most problemalic anomaly still remaining is thc continued prosecu_ 
tion o( defcnctlmts in the local courts by the Uniled Statc~ Attorney for the 
District of Columbia .. Attempts to create a local ptosJ:cu(or's office have 
failed," Because local cases arc prosecuted by the United Stales Attorney, 
they continue 10 be brought in the name of the Uniled Siales. This prote-

IfIn rlJrI~&h progr~ms ~as ,i~irlC2inl C"VidcnC"C thal Congn:u 1ntc:nd'td red(~1 C'OfIlroi to C"OI'\,inuc. &c 
Dobbs v. Nt'",,,,n. l?l A.ld 1~7. 1'9 &. 0.6 (D.C. 1978) !Allorncy GCn<nl n"looT JUSlif", •• pp/i. 
r;:Uion of rc.dtfal. nlh(f .haft Dist(ict~ toed time rule to ~(nd('" K'nlenceJ by lor~1 court arullnn,.... 
r",..1 (rom L,,"o" to m,n,,1 h",pital); RiYm Y. Unj:.d 51 ... ", ljl.A.~d 179. 182 (D.C. 1975) 
{b~aus.c or A~\C'lrn<1 O<nc.n.tt

• N$\odJ. lon.on. In",att1- m.:, !,.e trid in. ('dent court. undec feden.1 "<.,,. ,,"utc), >« .1", Unh..l SI.ta v. Pcr<:, 488 F.ld laS7, 1059 (4.h Cir. 19H) (I,d'nl COUrt 

jurijd;n\"n "phtld "'et prbonu .... ul\ on xu.rd 01 Lonon). 
Lorton ,h""ld expli<idy bo r<rognizd a,. lor.1 (..alii,. Thou~h ,,,,Mish..l br.n A<I or Con~rm, 

11<1 of Mat. J, 1m, th. 150.35 SilL 688, 111, Lonol> is H.n 'megr>1 put ollhe DiJlrin 01 Colum. 
b;, ",rrmio .. l.y",m.· McC>1I v. Sw.in, 510 F.ld 167, (70 (D.C. Cir. 1975). The D.C govcm. 
ment n,m"" 'nu.l po"'" (OISnYCrnmcnt <M:r th, art .. D.C. CODt AlIlI. I 2{·H2 (1981 &. Supp. 
1932); SN' Bo.n! 01 Su". ... ison v. Unil..l St"ct, 408 1:'. Supp. 5$6, SH •• 10 (£.0. V •. 1976) (U.s. 
II mcrely 1<g.I'iticholdcr of Lon.~ I.nd; anu.1 POWCN 01 govcrnmcnt _r'rc ..... , .. crtiscd by the 
Dj",;<I, .nd Ln<lon i, ,"ycmcd by Distrin "w), di.mlD<1l man. Jub nom. Bo,rd 0( Suptrvi>o" v. 
Di"rict or Columbia, S51 F.2<I 305 (4th Cir. 1977); xc .1", 119 CONGo RtC. 22,955 (1973) (sUlc­
m(nl or Sen ... ta,ld,on) (Oi.unCl. to't'trrlmenl Jhould mlinl21Q own penal inslil1.1tions lS cxcrcbe of 
.dl'$omnmcnl); s« ./'" D.C. COOt l\lIIi. I 2,(·422 (1981) (Diltri" must bear ""I o( m.inl.inin& 
DC. Joll facility); iJ. i l.'(·Ul (District mu,\ rdmbu= U.s. I"" ledc ... 1 runds <xpcnded on m,inte­
r.IMCC qr OblriC1 inrna'tt). 

15. 2& U.s.C. i 16S1 tI976). 
76. D.C. COOt Mill. § 1("1'lO1 (1981). 
7'. Uniled SI.ld Y. Ct>gadl, 585 F.ld I no, 11 ))..}l (D.C. Cir. 1115) (.u".rior rou" may iu,", 

writ undu 28 U.S.c. I 1651, and when ilxloa 10, wril 11 "jnucd under 'h, Jaw. o( Ihc United 
Sl.".~), rrv',J on nthu [fOund • • ub n<>m. United States Y. 8.11cy, ~H u.s. )94 (1980). Q.her "nom· 
JIiel Jrt ("und in the D.C. Rules Dr Criminal Pr«tdurt'~ t.!., rule 5-1 (ir arrrs( ouuide Ihe Dislric-I 
punl,llnt Itl )upcriQr cout! \lW'3rrtn(. d~t(:"dant m.;ty be I'tmovrd' 10 Ihe Dhrrin under th<: Frdcnl 
Rufes nr Crimin,d rroctdUft r3lhcr Ih,n Ihrough extndilion procetdinglj rule 6 (grand jury sum· 
mOtlrd by sup(fior C'OUn may return ;ndidrm:nu In lupctior or district ccun)i role '1 'Jupenor court 
wamnt (or D.C. Code o(Tiruc m.y be delivered citber '0 U.S. M."h.1 or '0 D.C. Chi,( of roUcc), 
>« Unlled 5121" Y. &cttrhcr, 588 F.2d 89, <Xl (41h Cir. 1978) (b«au$e dcllvered to U.S. Manh.l, 
,up<t1Qr (OUt'\ -ltrtt\ w.a.('t.ln.l (Qr D~C~ Code ort'cnsc: ~.u iuuC"d under lOlaw 0( the Unhetl Slalo"); 
rule- 20 (D.C. Code viobrots outside 1he Dhlt-itt. may waive 1001 trial and C'OnJ(nt to dispc:nilion in 
U.s. ~h\fi", toUrt "om 1001..1), t« Unit • .! SI.tCS Y. Ford,627 F.2d 807, al2 nS {71n Cir.} (up­
hnldin& .ppll"'tlon o( rul. 20 to D.C. Code >jobtQfl who plead guilty in (..I.ral di.lrid coun ou"idc 
thc Djm;,,), "'It. r!<lIi..l,449 U.s. 92.1 {1~S()h rult ~I) (,ul"'rio, taU<I may ... Im. or del.in U.s. 
Cod. orr.nden in «".In dmlm.unco). >cc p.C. COot AHH. I 11.923(e)(2) (1981). 

n. The D;,\rin', dcl,g>lc \0 Con&""'I.lrodur:cd > billl. lb. Boul<' in 1981 to <tl.blish a loo( 
Allornry Ctncr,ll', am«: .. and to lU"Jr(( pros«U'otlJl ~uthori'T (or loal ofT'tnK1 and C\islodbl fe'"' 

,pon.ibility (or local prisnnen 10 the D.C. sovernmenf, H.R. 125), 971h Cona .• III Stu. (1951), bul 
Ihe bill f.iled to reach lb. Hout< n.:oor. " 1(0<.11 pnnc<Ulor would bo con.rll.nt wilh Ih. uh<m< 
adop!"! In o.hcr juri"'i,,;on .. s.. ~8 U.s.C. I 1694(., (Supp. V 1981) (prOYldinx lor bolh U.S. 
Allomer Ind loal Attorncy G,nc ... 1 ror North«n Maril" IsI.nd.); 48 U.s.G. § 778 (n:pc.l..I 
1950) (pnwiding Ioal Aucmcy G,ntnl (or Pucrto Ilico); >« ,I", Snow Y. United SI •• C., 85 U.S. (18 
W.II.) 317, 321 (1873) (uphol~i.g pow,. o( d«l..l 1"",1 prot«1lto. '0 pn>S<CUle ol(rnJ<l' .g.intl 
I,.rilori.( I.w.). 
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dure: in lurn is usd u) justify the retention of Article III juriscictioo over 
D.C. Code offenses and to supporl the characterization of D.C. Code via­

, l~tions as offenses against the United States," 

D. "Fcc/eral" Offenses anrl Non-Article III Courts 

The logic by which D.C. Code offenses arc considered crimes against 
the United Stales is consistent neither with the jurisdiction conferred by 
Congress upon the District's two court systems, nor with the constitu­
tjonal power of Congress to vest certain matters in non-Article III courts. 

Under the Judiciary Act. the district courts of the United States have 
exclusive jurisdiction over prosecutions for crimes against the United 
Stalcs.M Congress has not amended that provision lo.carve out an excep­
tion for prosecutions under the D.C. Code. It has merely vested jurisdic· 
lion over alt laws appiit;;:ble ~nly 10 the District of Columbia in a non­
Article III court system of general jurisdiction. This division of jurisdic­
tion suggests that Congress docs not intend to equate D.C. Code and U.S. 
Code offenses. 

Had Congress instead defined D.C. Code violations as "offen= against 
the United States" but excepted them from the exclusive jurisdiction of 
Article III courts, that exception could not withstand scrutiny. Since juris­
diction oyer offenses again3t the United Slates i! part of the "protected 
core" of Article III pow,r, AI Congress cannot divcst Article III courts of 
this jurisdiction and place it instead in non-Article III courts." The Court 

79. Dobbs •• nevc""., 39.1 A.2d 1~7. 1~9 (D.C. 1978); Ie< U.iltd States T. Kember, ~8 1'.20 
I)}~, t358059 (D.C. Cir. 1980) (U.s. AHomey', power to proo«'Ule O.c. Code offcn>eI ,upporu 
(.,le",1 jIlri.:liction over loal oll'elUO dnpi •• di.mi=1 or fdenl cha~); Uni.d Sta ... T. fon!. 627 
f.2O 807, 812 (7th Cir.) (U.S. Allomer', pNls«u.;on cllocal .rr<ru<1 in n.mc of United Statts 
}.ulifib Tt\t\",'llon Dr lurhdiction ovet Oi-nrlct offtMtl by redent distrit1 t'OIJnl O\Iuitk \he Dhu;Cl), 
ttt1. dt.,icd, 4~~ U.S. 923 (1980); Uni(d Sut .. T. Jack.,n, 562 F.24 789. 606 (D.C. Cir. (977) 
(M>cKinnon, J., dhuntin! in pan) (lI.S. Auomcy', p=tion ol bo(h r<derll and local orr""", 
tupport. Iheir JOinder in .inglc Iri.1 in ted",1 coon): Hacl<ner T. Vnit<d 51 ..... 389 A.2O 1336. 1339 
(D.C. 1978) (U.S. Allorn,y', power 10 pl'tl>«Ule D.C. Code offe""" jwlifi,. !'dum 01' il'di"ments by 
gnnd jIlry bUd by local COurt In r.ithct loal or (dcr.l coun). 

80. 18 U.S.C, § 3231 11976). 
SI. Nonhtrn Pip<lint Consl,. Co ••• ~i>,.\hon Pip< Li~ Co.. 102 S. Ct. lSSS, 2811 n.2S 

(1982). 
32. The power o( Congrw to aute ""n·Artid, III courts al'd the typ< of jori.:liction wi.h which 

Ihq can b: In."'t<d has bc<n much di'p".ed. II mar b: ugu<d lhal lhe Framen nC"ff inlended '0 
O'<at< 1I1Y sou," or fderal judiciat pow" o.her Ihan Article III. 'rut ftDtJ.All3T tI ... 60, 81, ~2 
tA. Hlmihon); Z Rtco~O$ or THE FtOEUL COl1vtX11011 ~5·'6, H:l-25 1M. Farrai'd mo. ed. 1937); 
P. BAT'O~. r. Mllfl~III, D. SI!Al'1~O &. H. WtG!lSLtl, HAlT li. WtouLU'> nit FtOEU~ CO'J1TS 
~D ilIE FtotUL SyrrtM 1·25 (24 <d~ \97). Autmptin& 10 ='" lhe .. ponlion 01' p"'l1\mtnl'\ 
po.<en. the Fumen sought an unbias«! and Indep<ndenl judici"'1 .hat w""ld .. (rciJ<.onlr judici.1 
po..tr. nlE .FtDtJ.AUST tI ... 78, 79 (A. Hamilton); I RI.COW$ Of TIlt FtOtJ.AL CONYUITlON, 
"'/>n, al 91-98, 108010; 2 ;d. It ~28.29, "'" O'Oonoghue y. Unlt<d S,.Ies, 289 U.s. 516. 530-)1 
(1911). 

Ankle I, I 8. cl.9. ",nfemn, power upon Congrcu "0 co",dlul< Trlbu.,1s Inferior I. lh. ",. 
Pmnc Courtt thul mar ~(er onlr Ie those Q;tUI1J Ih., Ar1idc III permlu Congras to conui'ulc. 
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Reform Act'$ removal of D.C. Code criminal ?rocccdings [rom Articlc III 
cOurt jurisdiction can be justified only if those proceedings are not federal 
in nature. 

The Supreme Court confronted this issue in Palmore v. United States." 
In that case, the Court justified non-Article III court jurisdiction over 
D.C. Code offen.~es by analogy to slale court enforcement of federal penal 
laws." Congress,<however, never has required state co~rts to enforce fed-

X.J.lx.. supn rIOt' 14. ,at &'9,( n.2; Note, The Distinction Bct",C"C"n Lq;illJlive ,nO Comtiluu'on21 CoUIU 
,t>d lu Effm on Judid.1 AJSipom<nr, 62 CO~Uj.{. L. RtV. In, 137 n.28, 149·50 (/962). Ahhou!h 
the n«'(.JUrr l-nd proper" dau~~ Antell! I,. § 81 d. t8~ u~nls brcnJ implied powers to Convess. il 
should not be: interpreted to !tU( .an addition21 C'OUJ1.-<reatins power. tino: that Plwcr it enumcnltd. 
in loo1her Ketron or (he Constilution. ~ngT'C'U!' implied povtCT ovcr SCC110n 8 JUbjecu does aUow it 10 
ernie Adminhlrllive bodlo u:crchint quui~judicitl po~er: ror this ft.&JOn Jhe Caun held in Ex 
pm< B.ke/ile Corp., 279 U.S. ~)8, 451 (1929), Ihu Anick I "",n, m.y be """I«! 10 delenninc 
m;lIlen \~'ri'i"$ 'between lhe Kovernment -and o\hm, .... hich from thtir nature do not rcqui~ judiclol 
de1nmination Jod yei Ire JI..IK'tptible or it" Non-Ankle IU lrial courU m.1y be: corutilUtcd to dC1(1'"" 
mioe these. "publk n,htl" Cli~S, and the principle of stplntion 01 powen is uthficd by review cl 
tho< millen in In AMide III C'01Jrt. S« Northtrn Pipeline Conllt_ Co. Y. M.lrJ.lhon Pipe Line Co., 
102 S. CI. 2858, 2894 (I982) (While, J .• di ... nling). 

Con!rtJ,' power 10 eteltt )oc.l1 Diurict. courtl, hOW'CVCT. acriV(1 £rom iu general JOVcrcisn powm 
ever the District, .I .... holly diffcrtnt )Qurce thln thlt of iu po .... er 10 CTCltc: c:ouru to ldjudialc "public 
r1KhlJ." Tht Supreme Coun') rutnl npinion if' Nonhern Pipdjnc, 102 S. Ct. at 2868·11, d~ not 
krt· the (.lUI( of c1arity by dexribing the two types of m\lns undcr I single rubric, J.J uiqidati..-e 
coqru." Al the (oul'·mem~r db'S<n~ in that ax POtt:l. that JJ't f.alallbW'J in thh unitary theory. and 
in d'1l.n.tleri:ins Con£rus' ?lWCl' \0 crt~te all npn-Ardde HI courts in thc Di1trict .imply ;u "'~ 
~"phical.'· /d. ot 2888·89 &. n.8 (While, J, d;,,,nlin$); "'" .1", In re Cox Cotlon Co., 24 B.R" 930, 
'52·5-1 (1::.0. Ark. 1982) (dhlinguhhins Di .. ritt of Columbi. ,,"Urtf, which ",erO" judid.1 power, 
Crom other COUtU with n.trrow .ubject. Il1alter jurisdicdon dUbUshcd under Article II which do not 
ex"";" judidl! po"''')' 

Ahhou$h 'he Unil«! S .. I<. i •• plnr 10 crimin.1 pr<>ecc<ling>, Ih"'" prccc<ding> do nol .djudiolt 
"po.!blk ri&hlt." Northern Pi;xline, 102 S. C~ 11 2871 n.24. F«!er>1 crimin.1 pro=ding> n:nuin .1 
Ihe "pn>CCel«! "'ft" or Aniele III judid.1 power, !d. u 2871 •. 25, and m",1 remain ,ubject 10 Article 
III .djudiolion, Scc in'''' nola 85·88. If Congreu' l«1ion .8 pow,,", includins Ih. power ,0 define 
Iced criminal oifens.c:s under dlUK 17, are deemed to be CX>Cqual, and District oflcQ.S(1 Iherdort If'(: 

ddii"td II "(edent/' the s.cpantion of plwen principle must apply 10 lhe Joal couTU O"C2led by 
Conp't::u 10 1'1 lhm offcns.cs. (Thll Con~ nuy ""rot lOme 0' \he. feden! judici"t power in s\:lte 
COUnJ hu no rdcva:1t:t to the integrity or this principle a.nd itl appliC2tion to tttngreuiorully outc:d. 
non·Ankle III ",urt .. Northern Pipeline, t02 S. CI. II 2867 n.15.). The principle would rtqui ... llut 
Ih_ ceun. be invalcd wilh Ankle III l<nurt ,nd .. I.ry gu.nnlttS, o;xc;'.!lr rina: the U.s. S01-
ttnJI1enl p="on o( D.C. Cod, .iobllo", m.y undermine Ihe imp'nl.lilr or judges wieh,,,,, Ih_ 
pro<<ttioru. See Brown, 770, Rent In Our Judid,/ Jln11«, 10 OW, WA.lfI. J... REV. 127, 129 (19~1) 
(Arlide III prolcaion, doubty ntcd«! in 1'1><> in which U.S. govcmm<nl I, pany). Th.,. dillicullks 
maT be lvoided. fint, by defining D.C. Code olltnK'1 :u "aima l&l\nl1 'he District or Columbia," 
and JeCOnd. by definin« ahc Diurict's local courtl nor .u "redcnt COUMs wilh limited gCO(l"lphiCJ.J 
n.l(h" but irutc .. d .It quasi~,talc. C'QUfU, corutituttd under ec;,n!fOS" JUtc--1i1cc. power in lhe District. 
."ith jurildlction ovtr loal law matten, including mmiruJ olTc:nsa. Thest couru do exercise judicial 
power, not oflhe United Slata l bur nC the. District ot Columbia, and h.lYC. nothing in common with 
qu.ut"ldmtnittrJ.\ivc public ri,shlJ adjudie.Jtory bcd'iC1. This different theoretical framework fot the 
(wo tyf'C"' oC CQunJ serves to explain the· CUlT'C"flt SlaHn dthe DiuriC1'. couru in I more utbrlCtory 
1M t'OntiJ\eot ""~y. 

8). ~II U.s. 389 (1973). 
8~. ltI . . al ~02, ~07. The Coun In PM!"""", 01", .n.logi.,,& Ihe juriodittion 01 'he DiJlricl', loal 

coons to Ih2t cxtrdscd' by temtorbl courts, irl. a' ~3~ bul the Coon dit~arded 10 important di ... 
lindion between Icrrhorial courts :and roum or tht: DiunC1. The fedenl question jurisdiction of terri .. 
,oriol (QUrI ... ilhoul Anlele JlJ proCt<tion. hu bc:<n juSlifi«! by Ihe ephemeral ""Iurt of Ihe lerrilo­
ria and Ihe lempo ... ry n.lu ... or Ihelr ",un!. MeAlIi,ltr ,.. Unll«! Sial", I~I u.s. 114, 187 .. &$ 
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uniform treatment of District residents by the various sources of authority 
in the District and would best comport with Congress' intent in rest ruc-

_ turing the local and federal governmental and judicial frameworks in the 
District into separate and autonomous unit~ Defining the D.C. Code as 
nonfederal removes actions arising under that Code from the category of 
cases that may fall within the "arising under" jurisdiction of Article III 
courb. The Code instead would be interpreted and enforced uniformly by 
an independ~nt court system. Under Ihis framework, section 11-502(3) 
may not be interpreted as a mere allocation or "federal" jurisdiction 
among the courts of the Di!ltrict." but in~tead lU a statutory embodiment 
o[ the pendent juris~iction concept applied to criminal cases.H 

II. Examining "Crimi/lal Pendent Jurisdiction" 

The standards for the exercise of pendent jurisdiction have been deline­
ated by the Supreme Court in Unit~ Mine WorkeN v. Gibbs," and are 
applicable to pendent local District claims for the same reasons that they 
govern pendent slate law daim"S"."'Under Gibbs, the federal court has 
"power" to hear local causes of action normally outside its limited juris­
diction when the federal and local daims derive [COlt. a "Olmmon nucleus 
of operative fact."" The "power" requirement must also be met in crimi­
nal pendent actions under section 11-502(3); it is satisfied if the federal 
and local charges arise out of the "same trans~ction"" and may be joined 
for trial under Federal Rule of Criminal Procedure 8(;:)," Gibbs also -
C.F.It. II 2.12·220 (1982) (rc.knl p",,1c l'<!;Ulllionl) "ilh D.C. COOt AKII. I 24-204 (1981) (Di,.. 
Ind p>role ,UlUle) .ntf Oi,lrict 0( C<>lumbi. Parole &.rd. Cuidclines {"" loilbl Mull Parole He.,· 
in, (1982) (Dinri" ~role l'<!;Ublionl) (00 file with Yale Law J""m.l). 

9J. See I"pro nOl( H. 
9~. See '"pn no.e 10. C 
95. 3aJ U.s. 715 (1966). 
96. FinlJ\~" Cen. B,nbh.m, Inc. y. MC\%g(r, 680 F.U 7~. 772.7~ (D.C. Cir. 1982)i Thom .. 

y. BuT)'. ~) F. Supp. 801, ~ & o.} (D.D.C. 1982); W .. h....t. BUlk lie Trull Co. y. N.liorul 
Sludeol MkIS' Co<p .• -lOt F. Supp. m, 1010 (D.O.C. 1978), rcr'J en OIher """n<h. 650 F.2d ~2 
(D.C. Cir. 19801. ctn. denied, .52 U.s. 95~ (1981); Niliond TIre Wh<>leul<, Inc. T. Wuhingt"" 
),,,,, 0>., ~~I F. Supp. 81.88-89 (0.0.c. (917), .tr'd man.,S?; 1'.2<1 a88 (O.c. Cir. 19791i Houli. 
hln v. Andcnon-Slokcs. Inc., 434 F. Supp. 1324. 1329.30 (O.O.C. 1977); Manh.1I v. Oiurict 0( 
Columbia. 39t F. Supp. 1012, 1018 (O.O.C. 1975), tc'I'J en other """ndJ. 5591'.2<1726 (D.C. Cir. 
1m). 

97. Gibbs, 38J u.s. al 725. 
'18. Uniled S.>ln v. J"kJO/l. 562 F.U 789, 197 (O.c. Cir. 1977) (rule 8 " .. "", Innl>";oo" lest 

,!"'" COUI\ powtr tNtt D.C. Code orr.".., •• nd "rool.lion 0( the io<ndtt inue hu ju';><iic!ion . .r 
l15"ifial>Ct"'i 1« .r", NOI<, UMW •• Gibbs .nd hnd</11 ).';"'iction. 81 HAIV. t... Rtv. 657. 641 
(1968) (Gibb.lrn very limil .. I. Federal Rule 0( Ci.iI pn>;tdu/<" Il(a) " .. "", I,.n ... dio,," Inl rOf' 
"""1"'1""" cwnltr<hiffi1). BuIll« Unil"! SI .... Y. KtlObet.64& r.2<I \3S~. 1360 {D.C. Cit. \qro) 
(rt'SOlv:tian 0( Ihe: joinder fuue if solelY'''. InlHcr of IOUM C::J(cttisc. cl !he. court'. diKrcdon, not .l 

qunlion 0( III pow .. "); Unbet! Sial" Y. Shepard, 515 F.2d Il:H. 1330 (D.C. Cir. 1975) (u,!inS 
b""dcr crlmintl pe~d<~l jurlt&ittlon). 

9<1. 
Two or- morr o/Tcnt(1 mIT be ChlrJcd In the umc indictment or in(c~'nUlion in I tc:p.1nlc 
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vests certain supervisory responsibilities in the trial court, and identifies 
situations in which pendent civil claims should be dismissed without 
prejudice. Duc 10 the different characteristics of criminal trials, however, 
the trial court in criminal pendent jurisdiction cases cannot fulfill it1 
Gibbs responsibilities. 

A. The Gibbs Requirements in the Civil Context 
~ 

Under Gibbs, the Tederal court has no subject maher jurisdiction over 
any case in which the federal claims are insubstantial, 10' Even when Ihc 
court has jurisdictional power, it should elCercise its discretion to refuse to 
adjudicate certain local claims. For example, when all federal claims are 
dismissed befofe trial, the local District claims should be dismissed as 
well 1,1 The action should also be dismissed when a District claim raises a 
novel and unsettled issue of lawito. the: federal court should allow local 
courts the opportunity to first decide the issue,'o, since the District of Co­
lumbia, like the states, is entitled to an internally COnSistent elaboration of 
its Jaw by its own courts. I'" The eOhCf(nCe or local law is disrupted by 

counl rot t:i(h offtnst if the: olfc:nV!J charxed .. . ~ nt of 1he: um~ or slmibr chul-t1cr or .I.n 

hued on the umc let ot lrans:.action l)r on two or mo~ ~ru or tt:l;Olu\lon, c:onntt1cd togtth« 
or ron5,hutillg J»;rts or ~ t'Omn'\on schcl'M or p1m. 

FrO. R. CUM. P. $(.); >« .1", DC. COO£.AHII. § 2J·3tt(b) (1981) (p,,,.,,"d D.C. Cod, provision). 
100 United Min. Work," y. CIbbs, 38) U.s. 715, 125 (1966); Financi.1 Gen. B.nbh3n:s. Inc:. 

Y. Met"!tr, 680 t.2d 768,772 (P.C. CIr. 1982): Thom ... Y. B~rry, 543 t. Supp. WI, 804 n.3 
(D.D.C. 1982); Note, 'u"," nolC 98 •• 1 666. Bul Itt Roudo Y. Wyman, 397 U.s. 397. ~I).! (1970) 
("the ,iew- lhll an inJuh$tan,id rcdcr:al qUdtion does nol ronTer jurisdiction ~ ,. ~ lit) more ancient 
Ih.n ,n.lyllcally IOund'·). 

101. \.lnlled Mine Worker>" Gibbs, 3S3 u.s. 715. 1Z6 (19~); Fina""I.l Cen. B.nksh.ra, Inc:. 
•. Meltgcr. 680 f.U 76S. 173 (D.C. Cir. 1982). 

102. Moory. Collnly or Alamed., 411 u.s. 693. 716 (1973); Flnanci.1 G,n. B.nksh.r<t, Iot. •• 
/>l,l,,!", 6S0 f.U 76B, 172, 715·16 (D.C. Cir. 1982): Houlihan Y. "nd'NOn.Sloka. Inc:., ~3l f. 
Supp. IJ2~, 13)0 (0 D.C. 1971); Wed .. ler, Ft,knl Jurisdiction .nrl 'he Revi,ion of the juJid,1 
CeQ<, lJ 1..\\1' & COIi'TDl'. PXOOI. 216, 233 (l9~a); No.e. sup", nolC ~8. " 666. 

103. Fin,nci,1 Ct •• ll>n~,h.m, It><. •• Mol'S", 650 F,2d 768,772.7),178 (D.C. Clr. 1982) 
(<'OmI'r In'e"", Iud. 10 disml ... t); N"ion.t 'Tire Whot",lc, Inc. Y. WuhlnS'on Potl Co., {{I f. 
Supp. 31, sa.59 (o.D.C. 1977) (ditmiml .r ""ndenl Oi>triet d.im promOIe' "policy of .volding 
n~lcu malullon ,r .1>1< d.lm.in ftd, ... 1 rouru'·) • • O"J mem., 595 F.2d S8S (D.C. Cir. 1979); 
Houlihan •. Ande""n.Slokes, In<., Ul F. Supp. 1324, 1329.30 (O.O.C. 1977) (ona: (.,]cr.t d.lm, 
Irt di.smiued cn de:r~ndlnl" motion ror summary judgmen., comity :and ju~li" require fha' Ihe: C'Q\ln 
dismh. Ihe Dhlrict 1"",,1 bw claim., dllng Gibbs): Trivill v. Wilmington In"., ~17 F. Supp. !ro. 
161 (D. IXI. 1976) (whef'< ft<!enl d.Im dismissed .f'tr ,n.l, .\a\e d.lm in Inl=' or ""mily ","uld 
be inlCrpr<tcd by m.e ""Urll). But"'" Ro..do v. Wym.n, J97 u.s. 397. 405 (1970) (re(u,ln, to 
.dop( -"'''''''plu.1 .ppro>ch Ih.l would rtqulrc jurhdic1ion over ,h. prim.ry d.im ., .11 ,\./;<. U 

pftrt<luhht 10 ft1OlUlron or the pendent. claim"), 
II).!. I..c< v. flin.kol< Co .. 593 f.2d 1275,1278 n.H (D.C. crr. 1971) ("IW}C" we nOllO yield. 

measure or deference to the Diltnet of Columbi, Court 01 Appcah:. '''''0 C'OtJnJ-nchl1t~r 01 which 
could ml"" Ib, elh,,', d«;'iolU-wouI6 tnga~t indtpo:ndcntly In the pr<X<U "r ronnul,lIng Iht 1",,1 
I." or Ihe Pi.lntl. Thai would .ulm" lhe du.1 aim, 01 .... diSC<lunging rONm .hoppln~ and. 
promoting uniConnhy wtlhin tnr ,ivc;n jurisdicdon on matlcrs 0( loc:ll .ubttOll"tivt la.,.. .... ); Bethea v. 
Unlit<! SI>lts, )65 A,U 64,11 (D.C. 1976) ("In our Irstcm orjurilprudena:, ",hlch '" ~'''Y val.a 
'he doctrine or sUre Jed';I, Ihe .billl, '0 .hape .nd con.rol Iht prcccdcnli.1 (ound.llon,.r the law is 
estcnlial '0 .ht independent<: .r • p'rll~)ar judicial 'INClure." The D.C. CoUrI 0' lIppe.h h ... n 
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federal court inttrpretations, since local courts may be rductant to create 
a conflict with a federal construction, and therefore may be constrained in 
their laler ronsidcration of the same issues,'o, The chilling effect i~ esp<:­
'cially disturbing in the District, where courn of general jurisdiction, cre­
aled a mere thirteen yean ago, have not yet had an opportunity to devdop 
a.substantial body of law,''' The rederal court also should exerti,r; its 
discretion 10 dismiss pendent ClAim! if Ihe joinder of federal and local 
claims may conru,r; Ihe jury.'''' 

B. Applying Gibbs in thc Criminal Context 

The federal court can fulfill its Gibbl responsibiJititl only if it is abk to 
refuse jurisdiction, since, the distinctive characteristie.of the Gibbs ttll is 
the supervisory rtlponsibility it places upon Ihe fcderaLtrial.court'" to 
prc,r;rve comity between federal' and local courts, to prevent "forum-shop­
ping" by dismissing cases whh)muW!'otjal federal claims, and to pro­
'!IOje fairness by dismissios; .flaim, likely to mnf!!", 2 jury. But in the 
criminal conteJtt, the court's discretion to reruse to adjudicate a pendent 
claim is restricted, if . eliminated. In criminal prosCC'.Jlions. un-

civil suits, eopardy attaches 10 all ~ha tl as s 
ane II or I e JU e inS to ear evidence." 1 ,"ollowing that at-

tachment, chargtl umisscd in the edera court cannot be brought in the 
local court;1U there is '10 possibility of "dismissal without prejudice." 

Perhaps due to this con,r;quence of dismissing pendent local criminal 
chargtl, the District's federal courts have ~n reluctant to'order dismis­
sal, even in ca,r;sin which they should have no jurisdictional power to 

"<>blipllon to Culfill Ih. mind ... oC Ih, C<>un Rcorpni"'lion Act by p«><nin, the IUlOnon>c\ll 
•• I},only of ou, pdichl slructure.''), «n. "<tiM, 4ll U.s. ~II (1971); 14 HA1V.l.. l'J:V. Iw), 1442 
(1961) ( .. at, normally ,,,titlC<! to ,I,bontlon 0( lu Ilw by iu ""'" "",ru). 

lOS. We<hdcr. '"pro lIO,e 102, u 232 (CC<!cnI c>uru In: no! IUlhon%<d IUIe law exposit",,; no 
mcdu.ninn by ",hidt lUI, O><I1t. an d>Im:I Ccd=1 "'"It erron), diN ";ch __ I j" United Mine 
Won," ._Gibbs, 383 U.s. 71$, 726 n.IS (1966); /'10", "'Ff' DO!( 98, at 666 (aut. ",.Iidcnlion 
limltC<! (oll_lnr rC<!",1 CI>IIn'l holdin« on "",,<I I ..... of ""I, law; bcawc of pcmible ",)iln«, IIlIe 
"",It /laiunt 10 crat, ..... fliet with led.,", <!<termination). 

106, 5« Ficund.1 ~. Blnuhlto, Inc. Y. M~, WI F.ld 76&, 711 (D.O. a.. (982) (di .. 
trict CI>IIn impn>p<rlr r<Uinc<l juriodidiO<l O¥U loed d1im beet_ Dillrict'l 1001 oouru hid no( ret 
.. ~ opponuni\y to ~elinc lppli<tble rtandlrdal. 

107, United Mine Work," Y. Gibbs, 3a3 U.s. 715, 726 (I~); Houlihan Y. A:>d<r>on-SloI.a, 
Inc. •. Hoi F. Supp. 1324. 13JO (D.D.O (971). 

108. /'101<, lUFf' nolt 98, at 666. 
109. U.s. CoI<sT.un<nd. V ("No penon ahaJl be ••• rubjc<1lor lhe WI>< olfena: 10 be I"; .. put 

In joopanly ~ IIf. or limb •••• "). , 
tlO. Scrlau y. United S .. t .. , UO U.s. 371, 3lIS (191$). 
\ II, L<e y. Unite.! SUIts, .)2 U.s. n, 'tI n.l (1971); Serf". y. Unhe.! 5111"'. 42G U.S. 371, m 

(\975). 
til. A. deC,,,,"n! a.n be broup., to trial apt" ... Iy III ""T Umh"! d"""'I"O= 5« Walen ~ 

Dnobd, To, .. '" • G<lI<J'I/1'Ioto<r of Do<JbI. JeopuJ" 1971 sur. Gr. REV. al. . 
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hear the local claims.' II This practice promotes jury prejudice, and allow, 
prosecutors to "forum shop" for federal evidentiary rules that may have a 
material effect On the outcome of the litigation, even though the federal 
count used to gain access to that forum is insubstantial and ultimately is 
dropped.''' Further, these 'restriclioO,'l on the federal court's supervisory 
power hamper its ability to prevent the harsher treatment produced by the 
joinder statu,\e for defendants convicted of U.S. Code olTenses within the 
District compared to U.S. Code violators in the fi(t>:. slate3. 

l. Multiplicity and Jury Prejudice 

Couru and commtntators have noted that Ihe practice of charging mul­
tiple counts under 2. single code for one criminal act increases the possibil­
ity of jury prejudice and hostility, and the danger of a compromise Ver­
dict.'" Multiplicitous indictments are lolerattd. and defendants may not 
move to strike counts on grounds or multiplicity, because courts presllme 
that Congress legislates with care and intends thaI Ihe offenses il defines 
in separate sections of the U.S. Code {or of the D.C. Code} will be sepa­
rately charged.''' The presumption that Congress docs not intend dupli-

11.l. Di'po1i,Ton of 'h' fdent ch.rge prior '0 Iri,l, or l<Y,nnct of Ihe Ident ,nd 1001 eharto. 
oho<Jld di<lll' di.miml 01 'M local chU'SCI (or t ... 01 jurisdiction.! power. S« Unitd Statd •• 
Jaeho". ~2 f.2d 789. 797, 800 (D.C. Cir. 1917) (di .. nct <OUr! 1l>l<1 juri"'iction when laol eha'Xe 
xvued prior 10 lnllf: court mllst dbmis:t IOQl action l.nd u.s. AUorney mud nindirt in Superior 
Cour!). Th, D.C. Circuil hu 0100 held. however, ,hal "[oJna: Ihe (de ... 1 <our! ha, 'cquired jurisdi<. 
lion~ h mar drterminc 111 q1J~tjons an sing, irrespective of the db position of Iht ·fedent d:aim~" 
Unlld Sla'es Y. Shepard, 51S F.2d 132~. 1330 (D.C. Cir. 1975l (dimict <oUr! m,y n:lainjuri"'lction 
~ conclude ,rial of D.C. Code 01i(Il'" even tloo.J~h Covtrnmall dismi""d Idenl eh''X<1 prior 10 
Jubmi",ion 0( elK to jury); JC< Unild 51 .. " v. Kember. 648 F.2d 13S~. 1359 (D.C. Cir. 1980) (I 
11.502(3) "docs not ","en 'hal anT di,,,,,,i'ion o( 'he (de,,1 olTe"",. Jubscque"' 10 proper joinder in 
aT! indictmcntJ withdn.wt fl'lwcr O't'Cr Ihe locaf offensc"); id. al ))59 n.9 (although coun agtttS with 
hold in! in J~,bon, it would not hue b2sed dl.uniual ort jurisdiC1ional &rounds, bul inslud on Inal 
coun't discretionary powen) .. :t' IRS« Uni,ed 5"1<1 T. Joeb"n, 562 F.U 789. ;93 (D.C. Cir. 1977) ("[pll.lnlr" il would be 

J.n. ulUt('(puble ittul..lion" tn lighl Qr Cotlgmt' dCl('nn.in~lion th1t Dinrict otrenKl Jhould s~ne:n.lly 
be lrid In 'he Dislrict', C<)Ur!' 10 '" Slnin nile 3 joinder by the "';mp\c expedient of .<I<lln& .1 lea .. 
o~ (Men! twn\ \0 lny indiC\mc:nt"). 

lIS. Crisafi,. Unlld Stalo. J8J A.2d I. J 0.2 (D.C.), arlo denied, ~39 U.S. 9jl (1978); Brid$o 
Y. Uniled S1.'tJ. lSI A.2<I Ion. I07~ (D.C. 1'71), «rf. denied. nq U.S. S~2 (1978);= Unltd 
Slalo Y. Alston. 609 Y.U 531, 5J~ (D.C. Cir. 1979) (bcause 01 § 11·502(3) joinder. "/plyruniding 
eha"d 10 par!icularly troubl<>ome In" the Ditlnct), C"Crf. denld. H5 U.s. 918 (1980); Unitd St .. ", 
T. Ketchum. 320 F.U 3. 3 (U Cir.) (ri'k .r prolix pleading'J h."in$ p'ychologic,' cITro upon jury), 
<crt. amied, J7S U.s. 9QS (1963); /(ole, Doubl. jeo".rdr .nr! tM Multiple.Count Indictment. 51 
YAU 1..]. 132, 133 (19H) (m"hlpl, lXIunt Indietmenl' "grcally enhana: Ihe polCn,i.t pen,lIy ror .ny 
,iwn mmiJilI lI"~nudiontf). 

116. The U.s. Allomcy mal' ch.rg, 'he tam< olTe"", sevenl limo in an Indictmenl In d;lTe,",nl 
counlt. Ahhou!h 'he de(end.nl mzy move before lri.) undcr Fdenl Rule of Crimin.1 Procedure 11 
to. tfi1miu the. indictment· .... multipticitoul t the: dt(cndJnt c:znoot mo~~ 10 s1rikc counll on the: UQund 
0( muhlpliri'Y. 8 J. Moon. MOOlt'S FtDtltAL PlArnct , 8.07( II, and Ihe Jury can convict on the 
mut~,pticito\sl munh, ,.ub~ only tea the limitation lh1.t conk'eUtivc lCn(cncn m1.y not. be imp:n.ed, 
Nonh Caronna V. P.,r<e, 395 U.s. 71 I. 717·18 (1969) (~ouble jct>pardl' prohibillo~ D<I mulliple 
punhhmenl for .. ~ oll"<n .. ); sec Iannelli -. Uniled Silt .. , {20 u.s. 110, 786 n.IS (\91~) I!rul<r 
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cation does not hold on'ce twO separate codes are available to the prosecu­
tor for charging. lit Thc two codes oCten are aimed at deterring and 

, punishing the ~ame criminal conduct, and aside from federal jurisdictional 
tlements, they describe thc "same offenses" in many parallel provisions. III 

Recognizing this, the District's federal courts rcrus<: to penni! double con­
~ictions for similar U.S. and D.C. Code charg".II' 

By increasing the number of .. /ailable charging provisions, section 11-
502(3) joinder expands the prosecutor's already broad diseretion to in­
clude mUltiple charges in a single indictment, and creates a corresponding 
increase in jury prejudice. Thc effects of the availability of two self-con­
tained codes for charging musl nullify lhe presumption that multiplicity is 
tolerable!'· The absence of any checb on lhc prosecutor', section 11-

• ..1 1 ... « oR'eMe> "'1 not 1>< Kl"'rttcly p"olshed). 
tt7. The: D.C. Circuit Jus held, hOWC'l'Cf, thlol "it it (M the U.s. AlIomq' 10 ddCTmioe whether 

to prosccvle under bo<h (feder.1 .nd locall ".tuta or only one." Uniled s .. t" y. Shep",d. 515 f.2.d 
1J2~. 1336 (D,C. Cir. 1975). 

118. The tat uled 10 dC1crminc whether two JUtu(ory pt'O'Visioru dc-Jaibe lwo otrcrua or onJy 
Oft( is ""whether uc:n provision "rt'quim proof of J; ht1. .."hith 1he. '04.hC1" GOC1 not." S\ock.bo.arr;er ,,_ 
United St""', 2a~ U.s. 299. ~ (1932). Only \h, "c"cnli,1 el"""'u" 0( t"o oR'.""" n<cd 1>< Ihc 
"~und« Bloc1/tu'!<r. United Stltet Yo S.mpol, 636 F.2.d 621. 65)..5' (D,C. Cir. 1980), >nd Ihc 
only dltrmncc belween m.ny D.C. and U.s. Cod, ofl',n"" is Ih. dcm<nl 0( (edenl Juri..Jkljon-no< 
an "menti.1 .Iem,nt" (or Black/tu,!", purpose •• Uniled S~'CS y. 81"';ng'"",. H7 F.U 329.330 (U 
Cir. 1910) (fed.nl Jurisdiction clemenl "i. 1""lally"., pm 0( Ih, crime juelf" >nd Ih ... doe< prooc<U' 
tion need no< pfOYC d,f.nd.nt'. knowl.dg, or thaI ,lemenl), "'rI. denied. ~2 u.s. 9.5 (1971); "'" 
United 5111<1 Y. Hooper, ,)2 F.U 6().1. 605 (O.C. Cir. 1970) (quntioning <um.l11i ... fcdcnl·Dislricl 
IICntenet=S (or otrcnSd ';bC\u.lUy the same aimc, txo::pl (or the addition cl .t tedenl dcmctlt or which 
defend.", h.d no .""",Iedl!'''); «< ,b" V.s, W:r'L COl-<l-<"N o~ RLfOlM Of Fto. ClIl-<lllAL UWS. 
find Rcpor1il03 """menl (1971) (Jurbditlion no< clem,nt 0( off,"", beaulC no< rebonl'o crimi· 
•• li,y, bul only gDt110 pow,r of &'C"<n'1m<nl to pr<»CtUt<): An ..... 67 A.L.R.ld 988. 1000 (1975 &. 
Supp, 1982) (listing OSCI in which Jurisdiction.1 cI,m,nl not r<quired 101>< pnmiI b<ron<l reu>MbI< 
daubl), BUI _ Uniled Sbtcs Y. Cinl. 636 F.2d 316,322.2) (D.C. Cir.) (><parole punishmcnlf fot 
olTcnJ("f Ihal differ only by jurisdictional (\emtnt conlh'tnl ..... hh ~\Qfl,2.' intent). DClCaf, 6-<S 
r,u 101' (D,C. Cir. 1919); United 51.Co v, Buder. H2 F.U 1195, 1198·9'/ (D.C. Cir. 1972) 
(c.xis\tQ«. -c{ tc:p.an.~o:. ofi'<nsa d<pendl on Congmi".. nQt On deCcn<!an'*J, inlenl). 

At the very IC2Jt, when a u.s. Code. offense: requira proof or only one rHt In addition to thote 
required ror thc D,C. Cod, olT'n>< 10 which it i. }>ined. the D.C. Cod<: otienl( .hould 1>< condden:d , 
laser included olT,o"', .nd ror double jeopardy purposct. ~rc"er .nd 10><, included oR'C1UCJ define 
Ih. " .. me ofl'tnJ<." Brown y. Ohio. 02 U.S. 161,168 (1977). The U.S. AHomer. '-<Yd', dots no( 

W,!, D.C. Code .lfenSCI as l=r induded ofl't1P<1. Uoiled SuI", y. Jona. 511 F.ld 8t7. 82'1 
nn.H.tS (D.C. Cir. 1975); Uoited SUI« y. Hill. HO F.2d l61. 368 (o.c. Cir. 1972). 

119, Unitt<! S",es v. t.«k, 66S F.ld 383,387 (D.C. Cir. (981), Uniled Sut'" Y. Donq, 591 
F.ld 922. 93g·J9 (D.C. Cir. 1978); Vniled 51.to Y. JOoC1, n7 F.ld 817. 821 (D.C. Cir. 1975). 
United 51.to Y. DiW. 522 F.U 1l10. 1J2)'2~ (D.C. Cir. 1915). <rrI. denied, .29 U.s. 852 (1976). 
Voiled s .. ,,, y. Sh'pard. 515 F.2d 132~. 1135 n.25. 1336 (D,C. Cir. 1975); Unit"<l SUla T. Knl~t, 
WlI'.U 35~. 361.l63 (D.C. Cir. 197~). United SI',O y. C.nlT, ~69 F.U ll~. 12S-29 (D.C. Cit. 
1972); Uniled SI.,O T. 5pc .... H9 F.ld 9~6, 9'9. 95~ (O.c. elr. 197\); Unlled SUICS T. Hooper. 
~n F.U 6().1, W6 (D.C. Cit. 1970). Bul>« United SI110 Y. Cin'. 616 F.24 316. 322·23 (D.C. Cir.) 
(U.s. Cod .... capon. olTenl< dtli&ned 10 augment umilar D.C. Code Qll'cn>c, .nd then:f.,... Kpartie 
p"ni.hmcnt •• re eon.htent wilh ""'S""ioo.ll0,'nl). "'dIed. 6-'5 F.2d 10H (D.C. Cit. 1979). 

120. The Supn:mc Colin h" held Ih,t thc ft1l'ral pr<>I«Ulor'. wrpnS di>Crt:t;on b broad, and 
thil.t uwhcn 2n act. violala I'OOl't- l"~n one jtJ.s, CodeJ criminal IUIUl'. the ~mme"l miT pros:ccutc 
under either »0 IOong at It d()CS ()OC diKrlmin:uc ag,ainn .any da..a of dcCcnd;tnb:' Uni,ed SUlCI Y. 

ll.tchcfdcr. 442 US. lH, 123 •• , lIV19); "".flord,o~itrhtr v. H'rn. 4~ U.s. >$1, 3M (197&); 
Oyler y, BoI .. , 368 U.s. HS. 456 (1962); United SI.t" V. Jones. 527 F.2d SI7. 820 (D.C. Or. 
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502(3) charging powcr way well rcsult in harsher treatment for District 
defendants charged under both federal and local Codes than for defen­
dants charged under only onc Code. u, 
2. Disparity ar Outcome Among D.C. Gode Violators 

Many qfCendants charged under both the U.S. and D.C. Codes and 
tried in federal court ultimately arc sentenced only for D.G. Code of­
fenses. tIt The D.C. Circuit has ruled that this fact notwithstanding, it is 
"patently not feasible for the District Court to try a defendant, charged 
with both local and federal offenses, undcr differing evidentiary rules" 
and thaI therdore federal rules must apply.)JJ At the same time, the D.C. 
Circuit has permitted the use of D.C. Cede evidentiary standards if all 
federal charges arc disposed of prior to the start of cvidence.1U Thus, the 
districl court may determine:, which standards to apply by reference to a 
purely arbitrary factor: the stage of the proceeding at which all federal 
charges have been dismissed. Based solely on thh factor, trial outcomes of 
federal court defendants ultimately sentenced for identical D.C. Cede of-

!~15); Unhed $1>1<1 Y. Or«n<, 4&9 F.ld 1145, !151 (D.C. CiT. 197), «11. d<nied, ~19 U.s. 911 
(l97~). 

121. In rtqyinn£ th< Di'lrict', (ed",1 "",fl, 10 "'ld II>< D.C. and U.s. Codes 'OJ;tlher 10 ",I.r. 
mine ir lhey define. the: "nme otrcruc." , tf~S02(3) ereala: lddidorul canruJion. To IUd the coda: 
together, the D.C. Circuit mull Infer that eoo,re:s:s e/llned thc::m with the intttlt that they "mah.n

' 

.h~oYgh Ih, Supo:m. Court h .. held ,h.1 Ihe lwo c:odet aT< ",mp/<Ic1y "p:1Tlle, wilh diff.renl pur. 
po>« .nd dirren:nl'phen;s of 0P' ... Iioo. JoI""on y. United St.I",,225 U.s. ~5, 417·19 (1912). The 
idc,l lha\ the coda '"me1h," I;pplied CXiuidt of \~t context or ,he "pmt offtns.e'" dtttTmlnlllon. It:l;&!l 
10 "nnS' mull" S<e United SI.I", Y. O""n., 489 f.2d !I~5, !)5().51 (D.C. Cir. 1973) (bco.u"" 
cod", m<th, U.s. AIlQrnq m.y us< D.C. Cod. felony murdcr'tat." 10 prt»«UI< U.s. Code dd",· 
d.nl in fedml courl,and .I.IUle .ncompll'" U.S. Cod. orrensa), ttl1. denied, 419 U.S. 977 (1974); 
>« .1", Ilbnd y. RodStn, jJ2 1'. Supp. 989, >no (D.D.C. 197!l (D.C. Cock ch.rginS pn>vision 
applied 10 dcrcnd.lnt du.rged wilh (ederal oCfcns.e), rrv'd on Cfhu trounds tub nom. Uniled Stltet ~. 
Bland, nz 1'.2d 1329 (D.C. Cir. 1972), «n. denied, 412 U.S. 90'1 (19n). Bur I« Unhed Sill"", 
O,...ne, ~.S9 F.ld lll$, 1162 (D.C. Cir. 197:\) (1\Itemen, by 5uelon, J., .. 10 why he would gnnl 

t
h<1rins en b.ne) (rod", nol inlendod 10 mesh), «11. denied, 419 U.S. 977 (J9HJ. 
122. U.s. Cock mA'Ict m.y I>< dismimd bef"" or during trio!. In addition, if a d.r.nd.nl Is 

- ",nviaed 0( both U.S •• nd D.C. Cod. orr,nsa th., .", Ihc "ume orr ..... " (or double jeop"rdy pur­
pooes undir Ih. rul. ot Blod:burorr. "'" JUpn note 118, the <ourI .must v.o~ onc of Ihe scntellCdo 
The dd,rid.nl in 'hi! .... y m.y be lerl with onlt J..l).C. Code ",",iction, >tt "'pn note ~ 19 (0'" 
vloling 'lne conviction. D.C. or U.s'J or rt"mandinx to lhe l.ri~ court with instruction, to do so). 

Ill. Unitod SI"" Y. B.h, SIlI'.ld 8)7, Btl, BSO (D.C. Ck. InS) (f<denl evidenl;'l)' ,\.nd.rd 
{or imP"chm.nl by prior ",nviaion &hould .pply 10 10011 o!fend", in fedenl (0011): Uniled Sill" v. 
H.I",.n, (95 1'.2d 1046, I05{ n.ll (D.C. Cir. 19H) ( .. me); "'" Uniled SllIa Y. Brown, ~8J I'.ld 
Ill', U!8 (C.C. Ci,. 1973) «(edenl 1»" rules app[jable I. ddtnd.nl ch1rx<d with D.C. Code 
o!f.n", In rede,,1 ",urt). Bur = United SUles v. Ounctl, 653 I'.ld 558, 56! (D.C. Cir. 1981) 
(unclear whether r«lull or PiSITJ(1. prob.alion provision lpplies to O.C, Code viobtor in fedenl 
<cYrI). . 

12~. United SUI" v. Ort<n" '89 F.ld !145, 1!52·56 (D,C. Cir. !913) (P.c. Code inunilt 
,I.nd.rd .ppJiabl. 10 D.C. Code vi.lllor in (ed.nl ",uri), «11. denied, 419 U.S, 977 (1974); United 
SI1I<ct Y. Brown. ~81 I'.ld. tlH, !320-23 (D.C. Cir, 1971) (M.cKinnon, J .. di",olingl (D.C. Code 
pnll'i,ion, should lpply in (cd",1 <ourI 10 D.C. Cod. detend.nu). Bu, >« Uniled Sill" v. Brown, 
~S3 F.2d IJIl, 1118 (D.C. Cir. (973) «(edenl b.iI rul" lpplicable 10 fodera! "",rt defend.nl 
(h ... ~ed wilh D.C. Cod'< orrcom). 
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fense! may differ materially. 
The practke of using federal evidentiary stardards in the federal court 

trial of D.C, Code offenses r'=Sults in an additional disparity between fed. 
eral and lccal court treatment of D.C. Code offenders. The different evi­
dentiary standards applied by the two court systems-local or federal''' 
burdens of proof, presumptions, and tests for witness competency, for ex· 
ample-arc substantive, and may have substantial effects upon lrial out· 
comes.'" The difference in outcomes that may result between offendeN 
tried for identical D.C. Code violations because of the happenstancc of the 
court in which they arc tried contradicts the fairness and uniformity prin­
ciples underlying the Supreme Court's decision in Eric Railroad Co. v. 
Tompkins.1n Eric sacrificed uniformity among federal court decisions to 
achic:ve uniformity among federal and local courts sitting in the same ju­
risdiction in adjudicallons of local law malleN.'" Eric embodies two prin­
ciples equally applicable \0 criminal cases. The fint is an equal protection 
principle: Litigants with similar claims should be treated similarly, re­
gardless of the court in which those claims arc adjudicated. The second is 
a fairness principle: Litigants with a choice between state and Cederal fo­
rums should not be pcrmilled unilaterally to choose the rules and thereby 
affect the outcome of the Iitigation.1U 

The policies of Eric arc implemented in the Federal Rules or Evi· 
dencc,lIO which require that rederal couris, when adjudicating state' 

125. The tC1len1 and 10<:2\ OlU'" In Ihe Dhlri<\ UK dtff=t ",\a of evidence. Tn< fedenl 
Ruk> of &viden« apply 10 fedml erimin.1 procttdingj. fro. R. &\10. IIOI(b). The District', 1001 
(X)Utu.", not in 'or ",ay bound by federal eviden,iary \,,.. or Ihe Fedenl Rules of &"'dmcc. J><bon 
•. United SIII<3, ~21 A.2d 10, ~L (D.C. 19SO), "'t1. dcnit:.!. l51 U.s. 1127 (t981), only by pcinriplC3 
or Ihe common bw, II dcvclo~ by 'he Dinri<\', t'Ouru. D.C. R. C~IJ.(. P. 26. &""n 'hough ,he D.C. 
Coun of Appea .. u'" 'he Fedenl Rules of Appell.te ProroIun:, ><e D.C. COOL N<M ; II·Hl 
(1981), and the D.C. Superior Coun OJCt 'he Feder,1 /'.ul" or Civil and Dr Crimin.1 Prottdun:. ~ 
D.C. COOL AIl~. I tl.946 (l98\), Ihe tont t<)uru may modi(y cv<:n 'ho!< rul<1 '0 ,ui, 1"",1 need.; 
fedenl intcrpreutions, though they may be JXf1uuivet art; not bending. TlJplin& v. Brinan. "11 A.2d 
1~9, 15t (D.C. t 980). 

126. Cities 5orv. on eo.. •. DUnlap,3OB u.s. 208, 212 (1939) (II ... IxJnlen ofl'fl"XapplOcd);lt< 
Elr. The lrrrprwiblc Myth of Eric. 87 HA~Y. 1.. PoLV. 693, 7tl (l9H) (rt.le rul" "",,"ming 
burden of proor, p",umplion., .nd .umeltncy o( evidence murt be (oil_cd when: Iht'f difftt from 
(edenl ""''' practlcc). 

127. 301 U.s. 6l (191&). It it unel .. , .. huher Ihe Rub ol D«ision Act. 28 U.s.c. I t652 
(1976). inl<rprrtt1! by Ih. Supreme Coun in Ed., encompule1 Di.I';ct bw when «<luiring fed",1 
t;OUt'U \0 ~nror« ""1\(: h.w" 11 the. Rule. ol. Dc:dllon when dctcnninin, slltc cl.tirru. S« El1. IUfH'2 
nOle 126. il 701...02 (rejec1in! *"t~lc cr.clnc" theory as butl for Eric dO('trinc, opening w;y fOC'" Edt's 
Ippli(2tion 10 District law -as to slue b'\oll'); No«e, IUp~ note 62, at 980. 983 (autonomy .and stlilurc of 
loeat tOU'" n:quin: 1«1",1 court uJ(; or Eric pri.ripl,,); "'" sopn Mle 62 (diKV,,\n~ Erie <IocInne). 

128. Comment, Ptndtol )uriuf;<tion-ioppliobililf 01' tht Eric Dx1nise. 2. U. CIII. 1.. Rtv. 
5~3, 5.8 (1957). • 

129. 30. U.s .• ,75; = Il.nn. '. Plumer, 3SO U.S. l6O. ~7 (1965); I« ./so 1.« Y. Flinlkolc 
Co., 593 f.ld \115. 117& n.H (D.C. Cir. t9H) (unr.k (or litig.tion ""uli m.'e';.lIr ,0 diff" 
beau", .uh is brough' in fed,,,1 r1ther lh.n I"",t coun); Comment. "'P" 1>0<. t28 ... 5(8; Nole, 
rupn nol< 62, .t 983·92. 

t3O. s« C. WJICIlT, F!.DUA~ COllUS I 93, at 622 (4th cd. 1983) {under Fe<lml l1.ulo of 
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cI~ims.''' apply state substantive rules regarding presumptions as to facts 
that arc c!emrnts of a claim or defense (including burdens of Pr'>Ol),''' 
and competency of witnesses.'" The Eric rationale also requires Ihat fed­
eral courts trying D.C. Code offenses appl,. the substantive evidentiary 
standards found in 'hat Code or developed by Ihe local District courts. It 
is true that the Rules of Dedshln Act,'" interpreted by the Supreme 
Court in Erie;'.by its terms applicil only to civil trials. tn Because federal 
courts in general may not enforer state criminal laws,'" however, Ihere 
neVer has been a need for an Eric-type rule in criminal cases. When the 
Supreme Court did have the ~'jlportunily to confront a unique situation in 
which a federal officer. ;ndicted by a stale, removed his trial to federal 
court, the Court hao:! no difficulty ruling that "the Circuit courts of the 
United Stales ••. adopt and apply the laws of the State in civil cases, 
and there ;~ no mOfe difficulty in administering the State's criminal 
law. "lIT Similarly, in the federal trial of D.C. Code charges, the federal 
court should "adopt and apply the laws" of the District 01 Columbia. II. 
This procedure would promote the Eric goals of treating litigants with 
similar clairtl$ uniformly, regardless of lhe court in which they find them­
selves situated, and of discouraging prosecutor "forum-shopping" for evi­
dentiary rules. 

EvidencC", (e-dcrlJ CDurU ~iII con1inue to apply IUtc-ddincd nridcntilry "tutti Ih .. , in (erm onl1 rqU­
b\r- t'tldtnt't but 1n £1(\ Ut" drmly lnocil:\td )othh lU~bn\'ve righu". 

IJI. Allhough!he .Ule claim in Eric "'OJ hurd br a (edenl court under ill di.milY juriodiction, 
Ihe Eric dOClr;ne i. eq".IIy .ppliabt< to penden, .I.,c clainu. Renul Cor y. Wes,inghouI<: EJcc.. 
Corp,. ~96 f. Supp. 37), 380 (D. M .... 1980); C. W~ICHT, IVptl nOle 130. 119. It 109. 

132. fto R. EYlD. 302-
13J. Fto. R. EYlD. 601. 
Ill. 28 U.S.C. I 1652 (1976). 
US Srt Unhd SI>tt1 Y. Shalf", S20 F.ld 1)61. 1172 (:1& Cir. 1915) fin trimin>! = f«letll 

roUtll do not loo~ to ,SUit I,,,, ... rut< or dcdsion). ttrI. deni<rf. 423 U.s. 1051 (1976); Shenn.n; 
.... nA/y';. of F<rfm/ D«i.ionI D.diOW "';0}, Eridcnce Publi,h<rf Durine 1961, 69 COLIJl.(. !.. RtV. 
317,317 (1969) (in empinc:1 .tudy of evidence rules applied in Cedenl court, alm"" no we round 0( 
.ilIe tvidenl;'ry bw In fedenl trimi.al Ia" dcOslolU). 

136. Article III toort. norm.llr holY<: no jurisdiction <>Yer rule oiTmscs. Wi.amrin v. l'eliWl lou. 
Co .• 127 U.s. 265, 2l!9.'/O (188B). 

m. TenlKU« Y. 0,,11. 100 U.s. :157, 211 (lSaO). 
138. Even prior 10 !he Court Re(orm A<I. the Su)l<"<mC Court rd'ur<d I. JulnlilUlc It .. jud&ment 

On evidentia.., ",a!len (or tk.1 or the toeal cou"', autins, tn ([fcct, A <luur·Erie doctrine fo< th~ 
«>UrIS. Grillin Y. Uniled $"'(1, 336 U.S. 10.4. 712.18 (19~9); Fisher Yo Uniled SUI ... 32$ U.s. 463, 
476 (lQ(6), The Court 'ppn)1ehtd f0011 nil .. in Ih< lerriloria ... ilk Ihe I.UtlC dcgr« 0( deference. IX 
Ct,t'" y, no.nI of Co"""''', 322 U.s, HI, 459 (1944) (policy IUlOn (0( ErIe equ.lly .pplil2bte 10 
lerrilori.l .. urt,). The SOprnt1< Courl r=nlly h .. deputed from Ihis long.standing policy of defer· 
ring 10 te><al court lnterp<tl>tion in Wh.ten y. United St.I(1. ~(S U.S. 684, 6&7·88 (1980) ("'nSiruing 
O.C, Cod. ,lIlul' not rei cen';dercd by D.C. CoUrt or Appeah nther than renunding. juslilj'ing 
luian.on ,roundt th1.l dc!crcntc to toed cwctt it f'~ matter or judicial policy) not I. maller o[ judicial 
power"); cr. Pernell y, So\Jth.i! /l .. "y, (16 U.s. 363, ~9 (1"3) (new ",urt structure 0r,he Diolrict 
"I,nd. addillon.1 support 10 OIIr 10ng-sl.rnlinJ p'actlce or no\ <>Yemdinj! the ceurts .r the Dirtrict on 
Ioc-~l law mlUCrt 'un in C)II;ct:pti~d shu~tionl ",ht~c egrrgiouJ CllPr hu been ccmmiucd/ IritatiC(\.!': 
omiuedJ. Thil principle ••• lis' now supported by Ihe d .. r iAICnl 0( Congma In cn.ct;ng the t 970 
CoUrt I\,(orm Aa.l.ndl mUll "'Nt 11 DOt guid. In the pr=nt tue."). 
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While, a$ a mailer or Cairness 10 dcCcndal'lts, Eric requirc3 the applica­
tion or diff~rrnt substantive evidentiary standards to federal and to pen­

.dent local claims, the use of two standards may cause jury confusion. In 
these circumstances, the rule or United Mine Workers v. Gibbs requires 
the trial court to exercise its discretion to dismiss the pendent claims"" 
The jeopardy element in criminal procedure, however, hampen the trial 
court's e;<en:ise of that discretion. I " The likelihood of jury confusion in 
lueh = mandates not that local evidentiary standards be abandoned, 
but that the use of section I I -502(3) joinder be curtailed. 

3. Disparity of Outcome Among US. CooeVioiators 

Using section 11-502(3), the federal p=tor is able 10 circumvent a 
U.s. Code hitran:hy oC greater and lesser-included charges and penalties. 
The prosecutor may charge a Di~trict defendant with a greater federal 
offense in one count, and with a lesser D.C. Code offense, instead of the 
paraH'!! U.S. Code provision, in a scco'nd count, mindful of the fact iliat 
the local provision carries a greater maximum penalty than ill federal 
counterpart. In this way, the prosecutor ensures that if the defendant is 
convicted of both charges, he may receive a total sentence longer than the 
maximum authorized und'.er the federal :K:heme.1U Alternatively, if the 
greater offense cannot be proved at trial, or if the defendant pleads guilty 
to the lesser charge as part of a plea bargain, lhe defendant will receiye a 
harsher punishment than similar derendants in other federal courts who 
can be charged only under the U.S. Code. The district court compounds 
the problem of disparate treatment for District defendants by on =ion 
applying D,C. Code provision, to the trial or joined D.C. and U.S. Code 
offenses, or even of 'U.S. Code offenses alone. I

" Although the D.C. Cir· 

139. Unioed Min. Wo",on y. Gibb., 383 U.s. i15, 7V (1966); Houlinln Y. An<knon-S(cN;(:<. 
Inc., n~ F. Supp. '32~, 13:10 (O.O.C. 19n); J<C c. WJ.lCHT, 1U[In not. l:lU, f 93,11 627 ("pos>i. 
,"lity 0( jvry ","fusion II I """Snl"" IU10n for refu"n, 10 exmi;c jvri.liction ova" • pend"'l ml, 
d.im, Ind this is Ih. (DU"" Ih' ",un sh""ld f.Uow when CX><Itn4Ktory Nlcs~ IpPly). ,ro. 5« IUpn p. 315. 

IH. 5«, .-t., Ualled Sltl". Y. Letk, ~65 F.2d 383, 33~ (D.C. Cir. 19t1) {U.S. Allornq r<>r.hed 
oullla. F\'Il=l11.,iir itobbety Act 10 ~ci""'m""l th. Jehane', t>.rdullr <nned hi<nrr.hy cf 1'<""" 
tlo"); Unitcl SUI". Y. CanlT, 469 r.2d 114, IU (D.C. Cir. 1972) ("by retdUn, ollIla I ald,,]l 
U>:Iuh pro,;,ion I. Ih. Oinrict or Cotumb!> Cod, ••• "<"Iuri"li oultld< th< rC'knJ Khtml<. If>< 
p<oI«Vlion W>s abl. I. cirrum",., the Khem,', are!vlly cn.fted hi<n.tdtr 0( p<n>ltic:s .•• I&neI1 10 
obui. I "nttn(% Ionl" Ihln Ih, mulmum lulhoriw! under the hi,h"" tier of the bank robbery 
><heme"); "'" .1", Uniled SI>'" Y. Jona, 527 F.U 817, 83l (D.C. Cir. 1975) (Writh~J .• diJ><flt. 
intl ("Ills obrlous ••• th .. being put II ri.k of ~ri"li I pri>on .term fi", lima .u """t, &neI 
lau.lIy rmlrin~ ,~tcn<e tWO Ind I h.lf limd" """," I dc!d><hn"n anroth<t fedtnl O\uri" 
Cour\ mi,h\ r::a~'C is an 'ad'rtne mn.equtna:! 1. 

H2. ~ 'i!hnd ,. Roc!gtn.lll F,Su~p. 9a9. m (o.o.c. mtl (D.C. Codtdllrr;ln, pnmrion 
.pplied \. defendl/ll (h.rsed with I>oth fed.",1 1M loal off",,,,,), ('CV'd on oIJr", pounds sUb IIQtII. 

United Slala •• Bhnd, 412 r.2d D29 (O.c. Cir. 1972), em. dmkd, 412 U.s. 909 (1973); ..,,,.1,,, 
United Sut" Y. Hincl«q, 672 F.U liS, 132 ... 115 (D.C. Cir. 1982) (re!wi"~ 10 cl<ddc: wh .. htr 

\ 

321 



174 

1t'he Yale Law Journal Vol. 92: 292, 1982 

cuil in most cases reverses this use of the D.C. Code!" it has not defi_ 
nitely ruled that D.C. Code provisions neYer should be applicable to U.S. 
Code: trials in the District. 

C. Joinder and Equal Protection 
t, 

In ',everal cases, the D.C. Circuit h;1S acknowledged that ~ction 11-
502(3) can lead to disparities in lreatment among U.S. Gode offenders and 
among D.C. Code offenders. The court has reacbed conflicting conclu_ 
sions, however, about the lep:ilimacy of these results. 

In [fniled Stales v. Jones:" the court held that the increase in risk 
exposure in ;ederal court is a classification "based on location" that 
"dearly" has a "rati<mal basis."UI In a dis~nt, Judge Wright objected 
that the use of section 11-502(3) "createls) an invidious discriminatioll 
based solely on the fact that the trial occurred within the District of Co­
lumbia."Ut Later cases seem to follow this dis~nting view. In United 
States v.Lcck,IU the court noted that the district court's dual criminal 
jurisdiction under s:::etion 11-502(3) engenders a "potential eq ual protec­
tion issue";I" in Uniled Slaies 1'. Garnett,l" it criticized the statute's "pa­
tential ror differing treatment of similarly situated defendants solely by 
vinue of the forum in which they an:: prosecuted."'H The Garnett court 
described section 11~502(3) as "a troublesome anomaly among federal ju­
risdictional statute',UUI disagreeing with the Supreme Court's characteri­
zation or this provision as a "minor exception" to !.he local court's exclu­
sive jurisdiction ova locaJ criminal cases. lIS 

U ,5, or !J.C. Code 1nu011Y st,ndud .pplie>10 U.S. Code dtftM.nU}: Unlltd SI"I:$ v, C.ldw.!I, SU 
F.2d 133),1366 (~.C. Cir. 19H) (urn,). cr:rI. d,,,,Cd. ~2) u.s. 1087 (1976); Unil«l SUItt v. Good. 
in~. H7 f.2d ~28, 4~1 (O,C. -::ir. 197) (decldins Ih.1 led".I, nlher Ih.n Ohlrict, nigh"im' ,u",h 
provi.i •• 'pp1iU10 f«l,,,,1 roun \rill of f«l,,,,1 ocrenses by principle ,h •• lh, "mon: spealie .nd IIlOn: 

Nttnl" ll>luI., i.< .• th, (<<Iml st •• UI" thauld ~rn), .(f'J, ~16 u.s. ~JO (1974). 
1~3. In Unil«l 51.1" v. H.inlon, 495 F.t<! 1~6 (D.C. Clr. 1974) lhe cou01 nol«llh.llo ~pply 

o ,c. Code cvi4,nli.'1' l'fl"'i"pns \0 U.s. Code defendanls 
... ",,11l pt."" crimin.l defend.nll l'""'<"l«l in Ih. l<>Ienl =01. of the OfslriC\ of Columbi. 
on • ailTen:nl loolin& lrem .Ihem Iri<>l in any Olhe( f«lenl circuil, ,"hough bolh cl ... a of 
ddend.nls ""Y be th>"td under Ihe u.m< U.s, Code provi.ion1. ni. lft2'""n' of Jimil>rly 
lilu~tcd persons in J. dUrercn\ (Ashion is (nulh! with tq\Uf pr9<ed.ion oYtrtoncs •. ... 

Jd. II 1\))1·52 (quolln& Vr.H«I S" ... v. Hen",., 4&6 r,t<! tzo2, 1309 1L20 (D.C. Cir. 1973)), 
United 51>1 .. v. Thorn!",,", ~S2 F,2d t)JJ. 1~1 (D.C. Clr. 1971) (D.C. Code bail provioion ,r"r 
not b< applied 10 U~. COO. delend.nl), «11. denitd, oI()S U.s. 998 (1972). 

IH. S27 F.2d 817 (D.C. Clr. 1975). 
IH. la, ,1821·22 & n,6, 
146. N. II 832 (Wrighl, J.. dipcnling). 
I H, 66S F,ld 383 (D.C. Clr. 1981). 
1~1l. fd. •• )88 n.n. 
1.9. 6S3 f.2d 5Sa (D.C. Clr. 1981). 
ISO. 1>1 •• \ 561. 
151. 1.1. 
IS2. F.l"",,,, v. Unite.! Sial .. , ~Il U.s. 389,392 •. 2 (1973). 
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Despite its awareness of Ihc problems raised by seclion 11-502(3), the 
D.C. Circuit hal not taken any steps to limit the usc of the statute.''' The: 

-;:ourt did limit another Court Reform Act jurisdictional statute:, however, 
reading it narrowly in light of Congress' overriiing intent of separating 
federal and local court jurisdiction."· 

D. Congressional Intent and Efficiency Considerations 

The D.C. Circuit has also rcached conflicting conclusions about Con­
gress' purpose in enacting section 11-502(3). The only legislative history 
existing for the section is the following short paragraph: 

Some overlapping of jurisdiction will inevitably remain, that being 
only a minor percentage of cases primarily arising when the same 
person is accused of infraClions which arc both Federal and purdy 
local violations (and in those cases the United Slates Attorney will 
handle all charges with minimal procedural difficulu,,).I>' 

In United States Y. Jilckson,\I~ the court pointed out that the confusion 
engendered by section 11-502(3) joinder "belies the optimism of the 
House Committee', parenthetical remark." Congress, said the Jacksor:> 
court, "simply did not consciously confront the sort of problem" thaI the 
statute creates. liT 

The court in United Stalts Y. Shepard'''' interpreted the section differ­
ently, finding (hat its mere exislenc«: demonstrates that Congress had de­
termined that "the District court was to be the preCerred Corum whenever 
federal and local offenses were joinable in the same indictment and that a 
single trial Was to be preferred over two separate triab.''''' Writing in 

1;3. Th, D.C Cir<uh o,,.j Congr'" at< the .nly '"Ihool;a ,h.1 nur pbcc Iimiu on Ih, u>< of ! 
11·302(3), lincc the Home kule A<'\ txpr=lr forbid. Ih, Dirtri" Coo.tncil rrom ",!,,1'ling ledCNl 
_rt juri,.!i,,;on. D.C. CoDt ANN. ! Im:l(.)(S) (19&1). tn Uniled SUld y. J.ck",n, 562 f.2d 789, 
793 (D.C. Cir. 1917), the _rI did menlion thll Ihe U.s. Altom<"( Ihould no< be: ,ble 10 -r.,. 
jJrltdid.tot1. on the. (~c(.1,1 ('OUr( by the "Jimplt CJl'ptditnl of .dding .I.t ku; OM fedenl munt to My 
indictment, PlalnlT, thi' would bc: In un."",puble silu,lioo" in lighl 01' Cont;rm' dt.U' Coo.trt Rcfonn 
Act intern 10 ves( juri,dietion oY'tr local offtnJa in the 10Cl1 couru .. 

IS., Thompson Y. United SUler, 548 F.ld 1031. 1036-,7 (D.C. Cir. 1916) (limitin! rudo 0( 

D.C. CoD~ ANI!. I t 1·301 (1981». Th, ""''' in Th"",p",m hdd Ih'l ." cxpans!"" readin, 01' til< 
lU1UIt, whith on ill r.tt _ I. v.nl b .... d POW" 10 Ihe D.C. Circuit III rcvi"" loal d~, 
would "ddr Ih, rnn.n;hin, e''"Er<S.Iiond Inlcnl llut Ihe CO<Jrt. in Ihe D;'tr~ct ,"Columbia b< I'CCIO' 

ttitutcd into ICparalc: and independent tylttms." /d. It 1036. By cnntrut l , nar'TVW' rodinK, &11owi~ 
revi~ only lor,. IimitC'd period 0( time. ~is .at oo~ moo:: in Kt'CH"d with Con&'rot· 'tcdenli;a:uon' 
><hcmc Ifo. Ih. Dhtridl 'M mort nearly rpnm<!rieol "ilh <><hen 01' Ih< provi.iona ••• In Ih. Court 
Atro"" Act." ra. II 10)7. 

ISS. H.Il. P,U. No. 901, 91 .. Con~ .• 2d Se.s. 33 (1910). • 
156. 561 f.ld 1£9 (D.C. Ct •• 1m). 
t57. U. 11 799. 
tSS. 51S F.2d tJ14 (D.C. Cir. (975). 
139. Itf. 11 "30. 
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dissent :n United States v. Jackson, Judge MacKinnon described settion 
I t-502(3) a:s "serv\ingJ the convenience of defendants, the Government, 
the witnesses, lawyers, and grand and petit juries ... ,Congress intended 
to inSlIre that both Iypes of olfenses were prosecuted with the least com­
plications possible. ",10 

IL is a truism that in criminal cases, fairness to defendants must'be 
accorded great weight, and that efficiency and resource conservation goah 
should playa more limited role than in the civil context.'!' Because of the 
restrictions upon the trial COUrI'$ supervisory power over joined local 
claims in criminal (rials, however, the dfee! of seclion 11-502(3) joinder is 
to accord less fairness to criminal defendants in the District than to civil 
litigants. 

In evaluating the joinder provision, the public interest requires a bal­
ancing of the unfairness to defendants resulting from its usc against its 
potential for increasing efficiency or conserving judicial resources, with 
less weight given to efficiency (han in the civil context. There are two 
dilrercrlt types of joinder that OCCllr under section 11-502(3): joinder of 
charges that define the "same olrense," and joinder oC charges thaI define 
dilfcrent olfenscs, but arise out oC the same criminal transaction. "Same 
offense" joinder and "same transaction" joinder have different efficiency 
and fairness properties, and must be evaluated individually. 

Charges that define the "same offense" cannot be separately prosecuted 
without violating double jeopardy,'" When these charges are prosecuted 
together, if convictions on both U.S. and D.C. Code "same offense" cOunts 
arc: returned by the jury, one cOnviction must be vacated.'u Joinder in 
these drcumstanccs docs not promote efficiency; instead it may hamper it 
by forcing the D.C. Circuit to police trial court convictions to ensure that 

1/..1) 562 F.ld 789. 806 (D.C. Cir. 1'171) (M.tKi.non. J., dil.tn,lng in Plr1). 
1.1. The r"ml llute. of Civil Proc;dun: embody I principle of jtrdici,1 «onomy. cncwragin6 

moI.,ion or.1t ~'p«",i o( I di'p<1t( In one .utl; penden. juc;'diCli." it l/>O,her ,001 ,~ .chieY<: .hi, 
EN!. NO' •• Jupn ""Ie V8,.' 661. The principl" undcrlyinS .he Fed .... 1 !i.ul" of Crim'n,1 Prpc«fun: 
1f\""'1 dirren:n •. ~di. Y. Conne¢iar •• 401 u.s. 371, 39().91 (1911) (BI,ek. j., dinen,in!) (con. 
tnsting C'Orutiluliomll ",trit1 and rigid duc ~ ruin" Ihzt pt:"OIC"I;t aiminal dr(tl'\d~nu. with rules 
1~t &Q'r'crn civil tnal .. The Constitu.ion "00(1 no' platt JUch private disputes on the umc: high level 
" II pia"" crimln.l tri.ls .!>d p<1ri.~m.n'.·). (jUI'!« 51 ... ', potlUon in BoJdir, Ih" .\ria 1l~ 
pt"1X't1S rula applicable: '0 criminal lriall norm.lIy II'( unn~ry In civil lriils. WIS ,dopltd in 
Un;.ed s .. \~ Y. Kt ... -«l'I U.s •• 3 ••• H·.6 (1913).). S« Gideon y. W.lnwrighl. 372 US. llS, 3H 
(196) (", .. d'ullon.1 <mph .. ;. on proc-odut21 and .uln"nlive ..,I'X".nh rot criminal d,(endanll); I« 

.1", United Sl>'C; Y. j.d",n. 362 F'.2d 789, 799 (D,C. Cit, 1977) ("" • gtnm! mauer, whplesale 
imponalion or civil r .. w .ccnctplJ IOIQ the aimir'l.ll 'phc('C j, 1 pr;aClicc lr~ught with d,nger . •• ~ 
El!ki,ncy-'!h, CDnserv>.ion or judici.1 energ)' .nd .he l""id,n« of lnulliplic;i.y of Iillg>. 
li""'-Iw~'<hl m,y bo: l"'nu" witb .ingt •• minded d"o,ion in Ihe ",I" ~nd 1I0elri"" 01 a.;1 pre<:<­
dUrt~" in criminal pl"O(t"dun t'mun JoOrntlimes S;V'(' way to the need to proted the ri~bl' 0( 4(rm ... 
d.nl,"); a J MOOu,. ~up'" nolt 116,1 a 021t! ("The civil modd ••• Is o(.en In'ppropri'" In 
erimin,1 proc-odure, ,nd no ,ubjc<t iII.nUlC1 .hi. ('Cl beucr ,h," joinder,"). 

162 Set: ,up" nolc !lB. 
t61 Sc< IUP" p. 317. 
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flO dual jury convictions for the "same: offense" are pennillcd IC! stand.'« 
In contrast, there undoubtedly arc efficiency gains from joining charges 

_~rising from a single c;iJninal transaction thaI othen"ise would have to be 
proseCUted in separate federal and local court trials.'" "Same transaction" 
joinder, however, itselr promotes further discrimination against District 
residents, by singling them out. for routine dual prosecution! under both 
federal and local COOes. Slate defendants arc treated differentlYi nnly in 
extraordinary circumslances will they be prosecuted by the United S~tc:s 
following II slale court pro~ecution for the same criminal act.'" 

"Same: offenzc" joinder should not be penni ned, first, because the possi. 
bility of dual convictions is much greater when violations or two Codes 
have been charged than in ordinary trials, and second, because there is no 
efficiency justification for "same offense" joinder to balance: the prejudice: 
it creates. But it is impossible for the prosecutor to determine in advance 
which charges will result in convictions, and, accordingly, whether two 
offenses of conviction will define the same or different offense$. ThU!, im. 

16-4. St:C .suprJ nole. 119 (0,0. CirC\lh mJY nutc chhtr D.C. OC' u.s. xnt.tnC't, or mar remand to 
tnJI CO\ITl with instt\lt1ion') to do, $0). 

165. Th. D.C. Cirtllit hu justified § II·S02(3) joinder c( ,n o/I',n"", "hin! out rlthe umc 
",..,«ioo on the ,",vnd. th .. joinder pl.m Dillrict der,tl<i>.nts .nd derencUntJ in th~rJtr stiles on 
In <qull (ootin&, The Illter m.y be prosmlted by both their federal an<! sut. """"iKn. r~ I p"I:l. 
crimin.1 lct, but Di.trict del,ndln" m.t be pn>s«Vted ""Iy by Ih< fcd<nl """'rci~.1'be a,.", 
f'Cl",ru th.t the dOUble jeopardy dlult ""Iulm •• inSI. proct<din! 1<>< l""'«"lion or OUlrict d<rtn­
d,nts ror U.s .• nd D.C. Code oITen"" S« United 51m. Y. "hlOA, 6l1I f.2d 531,531 (D.c. Cir. 
m~). ern. d<r>ied. ~45 U.s. 91611(60); Unlled S"tcs Y. Jon«, 511 f.td '11, all (D.C. Cir. 1915l; 
United States v. Sh<panl. 5t5 F.ld IJ2~, 1131 (D.C. Cir. 1915): Uniled Sutcs Y. <:.n11. 469 f.ld 
\14. l2&-lq n.2Q (D.C. Cit. 1~721. The double ic->panly cI.us<, I>owt:'IU. doc> not pm-cnl ;~ U.s. 
I>t"'l1'><1 from prO><CUti"l: a District def.nd.nt in s<paralc pt'O<'t<'ding, fOf dilferent D.C •• ",~ U.s. 
Code olTcnK1 nisin!, OUI of 'he: ume .Jet or U"2nlaction. The SUptmlt ~rt .hJI not adopcrd the 
"~rrk:' ttans.l;ction·· l(,U, liNt uK'tllO define a "crimi"al unH~ for doub1c:~rdr pu~ by JU'J\ltt 
Brcnn.n in • ron""ring opinion in A.he v. Sw.nson, 397 U.s. ~;l6. ~49. ~5J.5' (1970). I"" .. d. the 
t,,1 0/ Jllotkbu'1ler v. Uniled StaIn. 28' U.S. 199, ;I(l-( (t9l2), .. nuint lhe l""pted guide (0' deter. 
minins: when lwo ~j»rl,ety defined crima tonslhult Ihe -Jamc oifcmc" rot double jeopndy pur. 
P""" Siml""n Y. United StU", 4JS u.s. 6, II (1978). 

166. The premise h<niod Ih~ ideo Ih'l f II·S02P) will «(",Ii", defe""'n". I.e., Ih.1 de,."",nt. 
in the filly stat ... unli'. Dist,ict deren.antl, m'1 be pt1lOCC1Jted Iwke (0<' Iht .. me lct by both Ilat, 
.nd fed,ral sovereign., by ,n<! bll' is • mylh, 1\y a policy 0( l~'Y<"n' lI.andio&, the J""in IXP'''' 
mcnl 'Will nO( proJ.«Ute a. dcfcndan1 (Of al1 ICC (or .,whith he: aJrntJy hu bc:cn brought to I"jll in a 
ltile rotJrt. odu:r dun "in tns\1ntts ot pttuliJt tnormltT, Of' "h(f'e the public urdy ckmlnd{JI u. 
I"onlin.r)' rigo· ... Rin.ld; y. United 51>1", U-I U.s. 22, 24 (1911) (per ",n,m) (ritin! Fo. Y. Ohio, 
.6 U.s. (5 HQw.) 4tO, US (l8~111; S<t' Note. The hoblern of OovIJl,jCC(Urdrfn srxrml,.. Fed. 
ml..$I'le i'rosmJlioos: II Firth Amendment S<>/ul/on, 31 STAll. t.. RtV. 4n, 486-96 (1979). In .ddi. 
I;on, over h.lr Ihe ,Uln bor ".t~ prlX'Ccding, rollo",lol (cdc,,1 ~i"" In ttrl.ln amurul.nc<s. 
S« Vest.l &. Gilb<rI, Prc-clulion of Vuplie./i", I'nmC\ld..u: A ~Iopi~ />I_i<, 41 MO. t.. IWI. 
1,32·36 (1982); >« .1", Unlled Stu" v. Knighl, SO'I F.ld 354. 341 (D.C. Clr. 1974) (per cun.m) 
("iTlhe problem ••• i> 110\ in,ignlfionl When p<r><>n. In Ihc Qi.ukt 0( Columbi •• ~ b"""ed ror 
bolh. f(d~~l .od. O;",i<l o( Columbia Cod. rtlonits for wh.t i, =nli.lIy •• inKI, Innsarlion. Th. 
problem. it 2.c«n\u.a.t~~ and wilh C'Onstitulion.a1 conJi'dcncic)ru, ir pc1'lOl'/J in rvtry ., .. Ie tl the Ullion 
commi1tin& the J..tmc 1el Irt nO( put under a multiplt fcdt1"J.l.s!a.lt bnnd-.... htther bc1;:;aU;t 01 cofj.stl .. 
IUtiQt)lJ ~rfir:" Ot'" bea.U$C or 'ht rtlliltic (OtIsidtr.uion ~ , .. ~t. except il'1 unl.uual 0(" tm<'tttncy 
CUts 'here. iJ no ~Jrld ""l;rratnC r« multiple ftdtral.tnd Jute tonvlaNmJ cvtn u3;\lrnin& too'i,hu\i<-l'Ilt 
.ulho<ilr:'). . 
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pennissible joinder cannot be separated at the OUl.S(:t from efficient joinder. 
As a consequence, both types of joinder under section 11-502(3) should be 
curtailed, [or whatever efficiency gain, .are rtalized by the statute: cannot 
justify its dfecu. . 

The hierarchies of D.C. Code criminal offenscs and penaltb are flex­
ible, as arc the U.S. Code: hierarchies, In mOst instances the public interest 
and the interesll of defendants arc bC3t served by a trial of D.C. Code 
offenses in the local court, or instead by a trial in the fcc!eral court of U.S. 
Code oifemes only. 

Conclusion 

The interests of residents of the District ean bC3t be protected if their 
legal relationship to Congress in its dual role as the District's federal and, , 
local sovereign is both consistent and well-defined. Because of the current 
ambiguous statu, of District local law, prosecutors and judges may con­
strue thaI law at whim as either federal1)f local. Criminal defendants in 
the District. arc particularly prejUdiced by this easy definitional manipula­
tion, since the usc of either federal or local standards at any stage of the 
criminal justice proc:ess, Crom bail to parole, may easily be justified. The 
saCest way to prevent these ill effects is to establish three presumption5. 
First, when Congress enacts laws of nationwide applicability, it should 
nol be permitted to single out District residents for different treatment, 
using the: jU~lification that its powers over the District are :'plenary" in 
nature:. Second, when Congress exercises its authority as a stale legislature 
for the Dislrict;it shOUld thoose to be bound by ronslilutional principles 
that define and delimit the relationship between states and their citi;zens. 
Third, the principles that govern the interactions between federal and 
state courts also should govern the dual court system in the District. 

These presumptions wpuld bring to light and hold up for scrutiny legis­
lation like section 11-502(3). which is inconsistent with the presumptions 
of uniformity and of a federal-state: court relationship, and which in addi­
tion creates classifications that discriminate against District residents. In 
view of the longstanding restrictions upon the exercise by District resi­
dents of political rights, as well as their inability (1) effect a repeal of 
section t t -502(3) or to prevent its usc by the United States Attorney,'" 
these classifications must be judged with particular scrutiny.'" The D.C. 
Circuit has held that u[ill is not enough for such classifications to be 
merely rational or even plausible; the justificatioh offered must actually be 
convincing.""· Section 11-502(3) joinder does not meet this ,requirement. 

\67. p.,C. COot A1iN. f 1.2J3(.)(8) (l98t). 
168, N.lio,ully diJenr,..",hiS<:d Dim;a rnide~tJ "occuPT • rroCoundly onomalo ... posilion l~ Ihe 

federal 'T1l<m." Unilcd Sial" v. Thomp>On, 452 f.2d IJJJ, 1340 (D.C. Cir. 1971), e<fT. Genic:!, 405 
U.s. 995 (I 972l, an4 m'r b< claulr.cd .. "a p>.ndi!oulk,Ur p<lwcrfcu clus polillcally:' S!:< J. ELY 
DtMOCMCl' A/iD DlSTll.lST!J (1980). ' 

169. 'Thompson, H2 f.ld '11341; ... Uoiled Sial .. y. Bmw_, 48) 1'.2.1 1314, 1117 n.l4 (D,C. 
Cir. 1973). Thompson noIcd Ih.1 "we _lIT depend upon Ih. WIle .. ·prnery.ti"" 01' pO.!:=- bask 
civil .nd polllleaJ ,Igh".''' 452 F.ld .1 1341 (quodnS RC)'noId. Y. 5i",., 371 U.s, 533, 562 (1964)), 
hul "il it I<n .. I", 10 ..",11 OI,ln<1 ruldenli 1.·,11< polillal proccu, 01".,. rorlh.." I~ I, flO poIil!­
eal ~" )" Ine m",l<I "Ihe nomall"S"",.,," for judicl.1 rnlralnl betomc "" rnct'( lIun hollow 
oIIlbbol.lh. Srol"'llldy dei.chcd ''''''' 111< Iotlit which ""'" I\II'{'C<'l<d lhem. There r. no ....... '0 po, 
dd,,.,..,, ,. IhO' vl~. 01' ;. rtpr .... nl.lI .. body which dC(I not In r.a tq>m<nl thot< optn" .. hom II 

• b d"crlmin.tln~," Thompson. 452 f.2d '1 I~t. 
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Mr. DYMAu.y. Mr. Richard Netter, Division IV, D.C. Bar. 
[The prepared statement of Mr. Netter follows:] 
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The Legislation Committee of Division IV of the District of 

Columbia Bar I which is concerned wi th courts, lawyers and the 

administration of justice, has studied the Dist~ict of Columbia 

Prosecutorial and Judicial Efficiency Act of 1985 which would (1) 

require cdminal prosecutions in the Superior Court of the 

Pistrict of Columbia to be brought in the name of the District of 

Columbia (5 2{d)}; (2) provide for the assignment of assistant 

corporation Counsels as special assistant United States attorneys 

(§ 2ee»; (3) make permanent the authority of hearing 

commissioners (§ 3li (4) amend provisions of the D.C. Code 

rega~ding the appointment, tenure ana responsibilities of 

judicial personnel (§§ 4,6-9,11-16); (5) repeal the "SUper" 

disbarment provision of the D.C. Code (§ 5); and (6) provide for 

'-~he certification of questions of local law from appellate courts 

\:0 the District of Columbia Court of Appeals (§ 10). 

The Legislation committee strongly supports, for reasons 

more fully stated below, sectior;" four and five and sections 

eight through sixteen of the proposed bill. It takes no position 

on the other provisions because (lJ it has not had sUffioient 

opportunity to consider them and (2) it may be more appropriate 

for other Divisions of the D.C. Bar to comment on them. 

Moreover, because the sections of the bill discussed below are 

non-controversial, the Legislation Committee recommends that they 

be considered separately from those provisions dealing with 

criminal prosecutions. Finally, the Legislation Committee notes 
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that section six, which raises the retirement age for judges, was 

. already the subject of a bill which became law last year and, 

therefore, should be deleted from this bill. 

1. Sections 4 and 8-16. Judicial Bfficiency Provisions. 

These provisions seek to implement recommendations of the 

District of Columbia Court System Study Committee, under the 

chairmanship of Charles A. Borsky t and an informal legislative 

group created a't the invitation of the Council for Court 

Excellence and the D.C. Bar's Committee for the Implementation of 

the Borsky Committee Study. Section 10, which concerns 

certifications of questions of law to the District of Columbia 

court of Appeals and was drafted by the Legislation committee as 

an additional recommendation, was not one of the original 

recommendations o£ the Borsky Committee: We submit the following 

comments on some of these sections: 

Section 4 would amend D.C. Code § 11-1703(b) and provide the 

District of Columbia Court System with the authority to select an 

Executive Officer for the Courts from any group of qualified 

individuals rather than being limited to a list of candidates 

chosen by the Director of the Administrative Office of the United 

States Courts. we support this amendment which gives the local 

courts more discretion and greater responsibility for managing 

what is a local function. 

Section 10 incorporates legislation recommended by the 

Legislation r.ommittee for improvement in the administration of 

justice in the District of columpia by enabling questions of 

- 2 -
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local law to be certified to the District of Columbia Court of 

Appeals from other appellate courts. The section is patterned 

after the Uniform Certification of Questions of Law Act, 12 

U.L.A. Civil Proc. and Rem. Laws at 52. As of January 1983, the 

provisions of the Uniform Act had been adopted by rule or statute 

in twenty-two states. From a stUdy of all reported decisions by 

the United States Court of Appeals for the District of Columbia 

Circuit since 1980, it appears that, of the 78 decisions applying 

local law, fourteen of the Court I S recent decisions would have 

been candidates for certification. These decisions required 

interpretation and application of local law in the absence of 

controlling precedent by the local courts. The Leg islation 

Committee believes that consistent interpretation of local law is 

best served by providing the D.C. Court of Appeals with a 

mechanism whereby it can resolve the local law issues itself when 

they are determinative of litigation in other appellate courts. 

Section 10 provides such a mechanism. 

Sections 11 and 12 are concerned with the selection process 

of the D.C. Judicial Nominations Commission. Section 11 provides 

that the records of the Judicial Nominations Commission are 

priviledged and exempt from freedom of information act requests, 

and section 12 provides that meetings of the Commission may be 

closed to the public. These amendments to the current process, 

we believe, will ensure fair and effective decisionmaking. The 

Legislation Comwittee recommends adoption of these prOVisions. 

- 3 -
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2. Section 5. Repeal of Automatic Disbarment Provisions. 

The Legislation Committee supports repeal of D.C. Code § 

11-2503 (1981). That section has been construed by the District 

of Columbia Court of Appeals to require the automatic and 

permanent disbarment of any attorney convicted of a crime of 

moral tut:pitude. See In re Colson, 412 A.2d 1160 (D.C. 1979)(en 

banc); In re Kerr, 424 A.2d 94 (D.C. 1980) (en banc). The 

Coromi ttee believes that because § 11-2503 permits no exceptions 

it is not necessarily consistent with the administration of 

justice in the District. We know of no other jurisdiction which 

mandates permanent disbarment, and the section's application to 

only attorneys ·convicted" of crimes of moral turpitude creates 

inconsistencies in the discipline of attorneys admitted to 

practice in the Distt:ict of Columbia. Instead, in accordance 

with the provisions of section 15 of Rule XI of the Rules 

Governing the Bar of the Court of Appeals for the District of 

Columbia and DR 1-102(A)(4) of the Code of Professional 

Responsibility, the imposition of sanctions should be made on a 

case-by-case basis. Moreover, it is the Committee's opinion 

that, even if ad hoc consideration is not considered appropriate, 

the gues tion of whether or not an attorney shOUld be 

automatically and permanently disbarred after being convicted of 

a crime of moral turpitude is a judgment that should be left open 

to the District of Columbia Court of Appeals. Repeal of § 11-

2503 provides the Court with this responsibility. 

- 4 -
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The inconsistency in discipline referred to above concerns 

• the of;act that § 11-2503 only applies to members of the D.C. Bar 

convicted of a crime of moral turpitude. An atto["ney who has 

committed such an offense but has not been convicted need not be 

automatically or permanently disbarred. Similarly i someone who 

was convicted of a crime of moral turpitude before becoming a 

member of the D.C. Bar is not precluded from applying for 

admission to the Bar. See In re Manville, 494 A.2d 1289 (D.C. 

1985. The drastic effects of § 11-2503 also seem to result in 

efforts by the Board of Professional Responsibility to find, 

wherever possible, that a particular conviction was not for a 

crime of moral turpitude. 

In sum, the Legislati(>n Committee strongly supports repeal 

of D.C. Code § 11-25C3 because whatever measures are belived most 

appropriate for the discipline of members of the D.C. Bar should 

be left for the District of Columbia Court of Appeals to 

determine. 

Mr. DYMALLY. Mr. Horsky and Mr. Pickering. 
Will the witnesses identify themselves, please, for the record? 
Mr. HORSKY. I am Charles Horsky, chairman of the Council for 

Court Excellence in the District of' Columbia. 
Mr. PICKERING. I am John Pickering, the former president of the 

District of Columbia Bar; currently Chair of the bar's committee to 
implement the recommendations of the Courts Study Committee, 
commonly known as the Horsky committee. 

Mr. DYMALLY. Will the witnesses proceed, please? 

STATEMENTS OF CHARLES A. HORSKY, PRESIDENT, COUNCIL 
FOR COURT EXCELLENCE, DISTRICT OF COLUMBlAj AND JOHN 
II. PICKERlNG, CHAIRMAN, D.C. BAR COURTS STUDY IMPLE· 
MENTATION COMMITTEE 

STATEMENT OF CHARLES A. HORSKY 

Mr. HORSKY. Mr. Chairman, perhaps I might begin by identifying 
the Council for Court Excellence of which I am the president. It is 
a local civic organization composed of concerned citizens from the 
legal. business, civic and judicial communities. One of our organiza~ 
tional purposes include fostering better public understanding of the 
judicial system in the District, and promoting reform and improve· 
ments in the administration of justice in the local courts. 
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I would like to begin by expressing our appreciation to this sub­
committee and to its fme staff for your ongoing commitment to de­
veloping legislative means to improve the quality of justice and the 
effectiveness of the District of Columbia courts. The bills before the 
committee this morning are evidence of the breadth of need and 
concern of your committee and the Congress in this area. 

The council appears before you today in support of the general 
thrust and direction of H.R. 3370. Under the leadership of a special 
committee convened by John Pickering, members of our board of 
directors have worked closely over the past year with the office of 
the Mayor, officials of the local and Federal courts, appropriate 
congressional committee staff, and others in furtherance of a 
number of items in H.R. 3370. 

Additionally, the genesis for a number of the items in this bill 
was an earlier major study by the D.C. Bar, the District of Colum­
bia Court Study Committee. We studied the effects of the District 
of Columbia Court Reform and Criminal Procedure Act of 1970 and 
issued a series of nine reports, subsequently published by the U.S. 
Senate Committee on Governmental Affairs. Twelve of the legisla­
tive proposals before you today emanate from that bar effort, as 
subsequently reviewed and considered by the committee Mr. Pick­
ering chaired. I would like to comment briefly on each of those 
items. 

Section 3, dealing with hearing commissioners is the first one. 
While we understand and support the underlying need for a per­
manent authorization for hearing commissioners in the superior 
court, we believe the legislative proposals now before the commit­
tee should be amended in three specific areas: appointment proce­
dure, position security) and disciplinary procedures. 

In general, Mr. Chairman, we favor an appointment and position 
security procedure for the hearing commissioners in superior court 
similar to that adopted earlier by the U.S. Congress for U.S. magis­
trates. As was just recently stated, the hearing commissioners are 
patterned on the U.S, magistrate system, and we think they should 
be parallel. 

Specifically, we favor an 8-year-fixed-term appointment, and the 
related magistrate appointment and reappointment provisions 
which require a concurrence of a majority of the active judges in 
the District following use of an iI~dependent merit selection panel 
composed of residents of the judicial district to assist the court in 
identifying and recommending the best qualified candidates. 

Finally, we recommend that this bill provide that hearing com· 
missioners, as judicial officers who hear a variety of matters speci­
fied within the D.C. Code and elsewhere, come within the judicial 
discipline and conduct regulations and oversight of the canons of 
judicial ethics and of the D.C. Judicial Disabilities and Tenure 
Commission, just as the Congress earlier provided for all other judi" 
cial officers in the superior court. 

The rationale for our proposed amendments concerning hearing 
commissioners are several. First, regarding the method of appoint~ 
ment, the proposed bill provides that the chief judge appoint and 
remove these individuals. The procedures adopted by the Congress 
regarding the appointment and screening of candidates for posi-
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tions as U.S. magistrates, as outlined above, we believe to be a 
much better system. 

We also understand that the hearing commissioners currently 
serving in the court lack civil service safeguards such as are pro­
vided as a matter of course to other D.C. Superior Court staff. A 
fIxed appointment term of suffIcient duration, such as 8 years, 
would assure that this important segment of the court family is not 
inadvertently penalized from a personnel or job security stand­
point. 

Finally, with regard to the inclusion of the hearing commission­
ers under the existing D.C. Judicial Disabilities and Tenure Com­
mission authority, we suggest that as quasi-judicial offIcers it is 
most appropriate that these court offIcers' conduct be covered in 
this manner. This would be particularly true if the amendments 
suggested by Mr. Polansky are adopted. I might also note that we 
learned that the practice in this area in other States is that rull­
time court employees who exercise judicial functions ona full-time 
basis come within the jurisdiction of the independent judicial con­
duct agency. 

Section 4, dealing with the appointment of the executive offIcer, 
we support. Section 4 is consistent with the recommendations of 
the Court Organization Report of the D.C. Bar's committee referred 
to earlier, and the D.C. Superior Court Board of Judges favor this 
notion of local judicial discretion and responsibility for selection of 
the D.C. courts' administrator. 

With respect to section 8, the court supports the provisions, 
which I might note in large degree have been effectively accom­
plished earlier through action of Superior Court Chief Judge Moul­
trie. The provision is necessary, really, to bring the practice and 
the underlying legislative authorization in line with each other. 
These issues have been focused on and agreed to by both D.C. Bar 
committees and the D.C. Superior Court Board of Judges. 

The requirement relating to judicial fmancing reporting, though 
modest in language, has important workload implications for both 
a Federal judicial review committee and for our D.C. court judges. 
We strongly support this section, which would eliminate the 
present duplicate fmancial reporting filing requirement to which 
judges of the superior court and the D.C. Court of Appeals are now 
subjected. D.C. court judges would continue to be subject to the re­
porting requirements of the D.C. Judicial Disabilities and Tenure 
Commission. 

With regard to sections 11, 12, and 13, the council supports the 
several proposed changes in the Judicial Nomination Commission's 
processes. We believe the values of public access provided for by 
the D.C. Freedom of Information Act must be balanced with the 
need for the D.C. Judicial Nomination Commission to receive and 
consider confidential information for decisionmaking purposes at 
each stage of the judicial nomination process. 

The reforms will ensure the necessary protections to render the 
selection process more effective, and allow for public input at the 
appropriate stage of judicial nominations in the District. Both the 
D.C. Court System Study Committee and the D.C. Courts Imple­
mentation Committee reports concur on these three issues. The 
Board of Judges of the D.C. Superior Court supports the fIrst two 

.. 



187 

proposals, and has voiced no opinion on the proposal to announce 
judicial nominations publicly at the time they are sent to the Presi-
dent. . 

Sections 14, 15, and 16 we support, to give the Tenure Commis­
sion and the Judicial Nomination Commission greater facility to 
share information regarding judges between the two groups. In ad­
dition, we suppm:t the change in the notice period of from 3 months 
to 6 months for judges to notify the Tenure Commission regarding 
their intent as to an additional term. 

Finally, section 16 provides a much needed refinement in the ex­
isting statutory judicial reappointment evaluation categories. The 
proposal now before the committee in this regard is, we believe, an 
appropriate remedy to an unnecessary and potentially divisive 
evaluation standard for reappointing judges. 

Each of the proposals in 14, 15, and 16 were considered by the 
Court Organization Report of the D.C. Bar's Court System Study 
Committee, and supported by both the D.C. Courts Study Imple­
mentation Committee and the D.C. Superior Court Board of Judges. 

While the Council for Court Excellence supports the main thrust 
of this bill and many of its components, may I al:'·k you, Mr. Chair­
man, to consider the amendments we have suggested to the provi­
sions concerning hearing commissioners. A copy of our proposed 
amendments is attached to the statement which I have submitted 
to the committee. Thank you. 

[The prepared statement of Mr. Horsky follows:] 

56-728 0 - 86 - 7 
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STATEMENT OF CHARLES A. HORSKY, 
PRESIDENT OF THE COUNCIL FOR COURT EXCELLENCE, 

BEFORE THE 
SUBCOMMITTEE ON JUDICIARY k~D EDUCATION OF THE 

COMMITTEE ON THE DISTRICT OF COLUMBIA 
OF THE 

UNITED STATES HOUSE OF REPRESENTATIVES 

Oc;:tober 1, 1985 

Mr. Chairman, Members of the Committee, thank you for 

inviting the Council for Court Excellence to appear before 

you today. My name is Charles A. Horsky, ar,d I serve as 

President of the Council. The Council is a local civic 

organization in the District of Columbia, composed of con-

cerned citizens from the legal, business, civic and jUdicial 

communities. Our organizational purposes include fostering 

,better public understanding of the judicial system in the 

District of Columbia, and promoting reform and improvements 

in the administration of justice in the local and federal 

courts in the District of Columbia. 

I would like to begin my brief remarks by expressing 

our appreciation to th;'s Subcommittee and its fine staff 

for your ongoing commitment to developing legislative means 

to improve the quality of justice and the effectiveness of 

the District: of Columbia courts. The bills before the 

committee this morning are evidence of the breadth of need 

and concern of your committee and the Congress in this area. 

The Council for Court Excellence appears before you 

today in support of the general thrust and direction of 

H.R. 3370. Under the leadership of a special committee 
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convened by John H. Pickering of the D. C. Bar, members 

of 0ur Board of Directors have worked closely over the 

past year with the office of the Hayor, officials of the 

local and federal courts, appropriate Congressional com­

mittee staff, and others in furtherance of a number of 

the legislative items contained in H.R. 3370. Additionally, 

the genesis for a number of the items in this bill was an 

earlier major study by the D. C. Bar, the District of 

Columbia Court System Study Committee. Over a four-year 

period, we studied the effects of the District of Columbia 

Court Reform and Criminal Procedure Act of 1970 and issued 

a series of nine reports, subsequently published by the 

U. S. Senate Committee on Governmental Affairs, Subcommittee 

on Governmental Efficiency and the District of Columbia, in 

April 1983. Twelve of the legislative proposals before you 

today emanate from that Bar effort, as subsequently reviewed 

and considered by the Committee Mr. Pickering chaired. I 

would like to comment briefly on each of them. 

section 3. Hearing Commissioners 

lillile we understand and support the underlying need 

for a permanent authorization for hearing commissioners in 

the Superior Court of the District of columbia, we believe 

the legislative proposals now before the Committee should 

be amended in three specific areas: appointment procedure, 

position security, and disciplinary procedures. 
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In ~ene~al, Mr. Chairman, we favor an appointment and 

position security procedure for the hearing commissioners 

in Superior Court similar to that adopted earlier by the 

U. S. Congress for U. S. Magistrates; see 28 U.S.C. 

§§ 631-639. More specifically, we favor an eight-year 

fixed term appointment, and the related magistrate appoint­

ment and reappointment provision which requires a concur­

rence of a majority of the active judges in the District 

following use of an independent merit selection panel, com­

posed of residents of the jUdicial dir,t.!:ici.:., to assist the 

court in identifying and recommending the best qualified 

candidates. Finally, Mr. Chairman, we recommend that this 

bill provide that hearing commissioners, as judicial 

officers who hear a variety of matters as specified within 

D. C. Code 11-1732, and elsewhere, come within the judicial 

discipline and conduct regulations and oversight of the 

Canons of Judicial Ethics and of the D. C. Judicial Dis­

abilities and Tenure Commission, just as the Congress 

earlier provided for all other judicial ofLicers in the 

Superior Court. 

The rationale for our proposed amendments concerning 

hearing commissioners, as outlined briefly above, are 

several. First, regarding the method of appointment of 

hearing commissioners, the proposed bill provides that the 

chief judge of the superior Court appoint and remove these 

individuals. The procedures adopted by the U. S. Congress 
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regarding the appointment and screening of candidates 

for positions as U. S. Magistrates, as outlined above, we 

believe to be a better system. We also understand that 

hearing commissioners currently serving in the Superior 

Court lack civil service safeguards, such as are provided 

as a matter of course to other D. C. Superior Court staff. 

A fixed appointment term of sufficient duration, such as 

eight years, would assure that this important segment of 

the court family is not inadvertently penalized from a 

personnel or job security standpoint. Finally. with regard 

to the inclusion of the hearing commissioners under the 

existing D. C. Judicial Disabilities and Tenure Commission 

authority, we suggest that as quasi-judicial officers it is 

most appropriate that these court officers' conduct be 

covered in this manner. I might also note that we learned 

that the practice in this area in the other states is that 

full-time court employees who exercise judicial functions on 

a full-time basis come within the jurisdiction of the 

independent judicial conduct agency. 

Section 4. Appointment of Executive Officer 
of the District of Columbia Courts 

The Council for Court Excellence supports the proposed 

changes in Di,strict of Columbia ::ode 1l-l703 in this area. 

Section 4 of this bill is consistent with recommendations 

in the Court Organization Report of the D. C. Bar's 
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D. C. Court system Study Committee, referred to earlier. 

I should also note that the D. C. Superior Court Board of 

Judges favors this notion of local judicial discretion 

and responsibility for selection of the D. C. Courts' 

administrator. 

Section 8. Reorganization of 
Audit Responsibility 

The COUncil for Court Excellence supports the p~ovisions 

of Section 8, which I might note in large degree have effec­

tively been accomplished earlier through action of Superior 

Court Chief Judge Moultrie. The provision is necessary to 

bring the practice and the underlying legislative authoriza­

. tion in line with each other. Also, these issues have been 

focused on and agreed to by both D. C. Bar committees and the 

D. C. Superior Court Board of Judges. 

Section 9. Judicial Financial Reporting 
Requirements 

This proposed section, though modest in language, has 

important workload implications for both a federal judicial 

review committee and for our D. C. Courts judges. We 

strongly support the intent of this section, which would 

eliminate the present duplicate financial reporting filing 

requirement to which judges of the Superior Court and of the 

D. C. Court of Appeals are now sUbjected. D. C. Courts 

judgea would continue to be SUbject to the repG:;ting 
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requirements of the D. C. Judicial Disabilities and Tenure 

Commission. 

Sections 11, 12 and 13. D. C. JUdicial 
Nomination Commission 

With regard to Sections 11, 12 and 13 of H.R. 3370, the 

Council for c'ourt Excellence supports the several proposed 

changes in the Judicial Nomination Commission's processes. 

We believe the values of public access provided for by the 

D. C. Freedom of Information Act must be balanced with the 

need for the D. C. Judicial Nomination commission to receive 

and consider confidential information for decision-making 

purposes at each stage of the judicial nomination process. 

The reforms will ensure the necessary protections to render 

the selection process more effective, and allow for public 

input at the appropriate stages of judicial nominations in 

the District of Columbia. Both the D, C. Court System Study 

committee and the D. C. Courts Implementation Committee 

Reports concur on these three issues. The Board of Judges 

of .,!--he D:' C'. 'Supi1;ior Court supports the first two proposals, 

and has voiced no opinion on the proposal ,to announce judi-

cial nominations pUblicly at the time they are sent to the 

President. 

Sections 14, 15 and 16. D. C. JUdicial Disabilities 
and Tenure Commission 

The Council for Court Excellence supports amendment of 

the D. C. Code as proposed in section 14 to give the Tenure 
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commission and the D. C. Judicial Nomination Commission 

greater facility to share information regarding judges 

between the two groups. In addition, we support the change 

in the notice period of from three months to six months for 

judges to notify the tenure commission regarding their intent 

as to an additional term. Fip~lly, Section 10 of the bill 

provides a much needed refin~nent in the existing statutory 

judicial reappointment evaluation categories. The proposal 

now before the committee in this regard is, we believe, an 

appropriate remedy to an unnecessary and potentially divisive 

evaluation standard for reappointing judges. 

Each of the proposals contained in Sections 14, 15 and 

16 of H.R. 3370 was considered in the Court Organization 

Report of the D. C. Bar's Court System Study committee, 

mentioned above, and supported by both the D. C. Courts 

Study Implementation Committee and the D. C. Superior 

Court Board of Judges. 

While the Council for Court Excellence supports the 

main thrust of this bill and many of its components, may 

I again ask you, Mr. Chairman and Members of the Committee, 

to consider the amendments we have suggested to the pro­

visions concerning Hearing Commissioners. 

Thank you again for permi~ting me to speak to you today. 

I would be happy to answer any questions at this time. 
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The Council for Court Excellence 

PROPOSED AMENO~S 

11-1732. Hearing Commissioners 

(a) The j.udges of the D. C. Superior Court shall appoint hearing 
commissioners who shall serve in the Superior Court and shall 
perform the duties enumera.ted in subsection (d) of this section 
and such other duties as are consistent with the Constitution 
and laws of the United States and of the District of Columbia 
and are assigned by rule of the Superior Court. The appointment 
shall be by the concurrence of a majority of all 
judges in active service on the Superior Court. Absent con­
currence of all judges in active service, appointment shall be 
by the Chief Judge of the Superior Court. 

(b) Hearing commissioners shall be selected pursuant to standards 
and procedures approved by the Superior Court Board of Judges 
which shall contain provision for public notice of all vacancies 
in hearing commissioner positions and for the establishment of 
a merit selection panel, composed of lawyer and non-lawyer 
residents of the District of Columbia who are not employees of 
the Court, to assist the Court in identLfying and recommend-
ing persons who are best qualified to fill such positions. 

(c) No individual may be appointed or serve as a hearing 
commissioner under this section unless he or she has been a 
member of the Bar of the District of Columbia for at least three 
years. 

(d) A hearing commissioner may perform the following functions: 

(e) 

(f) 

(g) 

same as subsections under original paragraph (c) 

The appointment of any individual as a hearing commissioner 
shall be for a term of eight years. 

Removal of a hearing commissioner during the term for which he 
or she is appointed shall be only for incompetency, misconduct, 
neglect of duty, or physical or mental disability. 

Hearing commissioners shall be subject to the provisions of 
11 D. C. Code 1521-1530 (1981 ed. as amended) g~Nerning 
the authority of the D. C. Commission on Judicial Disabilities 
and Tenure to suspend, remove or retire a judge and shall abide 
by the Canons of JUdicial Ethics. 
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Mr. DYMALLY. Mr. Horsky, we note with interest your recom­
mended amendments and the committee will take that under ad­
visement. 

Mr. HORSKY. Thank you. 
Mr. DYMAl.LY. Now we will turn to Mr. Pickering. Then we will 

come back and ask some questions. 

STA'l'EMENT OF JOHN H. PICKERING 

Mr. PICKERING. Thank you, Mr. Chairman. 
I am pleased to appear before the committee this morning in 

general support of H.R. 3370. My formal testimony is on behalf of 
the D.C. Bar's D.C. Courts Study Implementation Committee which 
I chair. I should emphasize that I am speaking for that committee, 
not for the bar or for its board of governors, consistent with our 
policy. 

H.R. 3370 contains a number of provisions which will help 
strengthen and improve the functioning of the District of Columbia 
court system. While I will address myself more directly to several 
sections of the bill, I believe it is important for the record to reflect 
that many of the proposals in H.R. 3370 emanate from the major 4-
year evaluation study of the D.C. courts, chaired by an ad hoc com­
mittee of the D.C. Bar which Mr. Horsky chaired. The fmal report 
of that study was printed by the U.S. Senate Committee on Govern­
mental Affairs in April 1983, as Senate Print 98-34. 

The Horsky committee study of the D.C. courts made numerous 
recommendations for improvement in the courts. Each of the stud­
ies was reviewed by the judges of the D.C. courts, and by the bar 
committee which I chair. I am pleased to report many of the rec­
ommendations have been implemented administratively by the 
D.C. courts themselves, and we are particularly appreciative of the 
time and attention given by Chief Judge H. Carl Moultrie, first, 
and Judge George Goodrich, who chaired the superior court's com­
mittee to review the many recommendations of the Horsky study. 

Finally in the way of opening remarks, I should also note that 
over the past 15 months the bar committee which I chair has been 
participating with the Council for Court Excellence and with repre­
sentatives of the Federal and local judiciary and court administra­
tion, the executive branch of the D.C. government, U.S. attorney 
for the District, committee staff from affected congressional com­
mittees, and others to study and determine the neces~ ;ty of legiula­
tive action on a number of the improvement recommendations of 
the Horsky committee that are before this committee now in H.R. 
3370. 

A list of the persons invited to participate in this informal group, 
most of whom did so, has been submitted with my statement, and I 
ask that it be inserted in the record. The work of this group result­
ed in a general consensus on 12 legislative proposals which are ex­
plained in a memoranduln dated April 18, 1985. Copies of that 
memorandum also have been furnished with my statement, and I 
request that it also be made part of the record of this hearing. 

We are pleased that H.R. 3370 incorporates 10 of our 12 legisla­
tive proposals. This is done in sections 4, 8, 9, 10, 11, 12, 13, 14, 15, 
and 16 of the bill. Our bar implementation committee supports and 
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endorses these sections and urges their enactment. I shall not dis­
cuss them in detail since the background and the need for each is 
fully explained in the memorandum I have submitted. Indeed, I 
want to note my agreement with what Mr. Horsky has said about 
the bill, and to comment briefly 011 the following sections: 

First, section 10. This provides for certification of questions of 
law. It is patterned after the Uniform Certification of Law Act, 
which has been adopted by statute or court rule in 24 States. The 
need for it was suggested by the Legislative Committee of Division 
N of the bar as a result of inquiries from the U.S. Court of Ap­
peals for the D.C. Circuit. I would permit that court of appeals, any 
other U.S. Court of Appeals, the U.S. Supreme Court, and the high­
est court of any State to certify questions of District of Columbia 
law to the D.C. Court of Appeals which would have discretion to 
act on the certification. Adoption of this proposal by the Congress 
would provide a means for obtaining authoritative resolution of un­
decided questions of D.C. law that may be determinative of pro­
ceedings pending in the certifying court. Our group got informa­
tion, and that information was supplied by the National Center for 
State Courts and the Corporation Counsel's Office, and that infor­
mation indicates that this provision would not be used often and 
would not burden the District of Columbia Court of Appeals. That 
court has studied the matter; it agrees and has no objection to the 
proposal. 

Finally, on sections 11, 12, and 13, these represent, as Mr. 
Horsky has indicated, a consensus on the proper balance between 
the public right to participate in the judicial selection process and 
the need for confidentiality so the Judicial Nomination Commission 
can get the best and most adequate information to do its job. We 
realize that some parts of these three proposals might be adopted 
by the Council for the District of Columbia. We will, of course, sup­
port that. However, as explained in the memorandum I have sub­
mitted for the record, there is doubt that the council could do all 
i.hllt is required, so congressional action is proposed since there 
have to be other areas in which this bill rests. 

While we are pleased that 10 of' our 12 proposals are included in 
H.R. 3370, we are disappointed that two of them are not. We urge 
the committee to include them also. They are items 2 and 9 of the 
memorandum I have submitted. 

Item 2 would give the Judicial Nomination Commission 60, in­
stead of' 30, days to process nominations. This committee recognized 
the need for this additional time when it allowed 60 days for nomi­
nating the seven additional judges in the last year or so. This 
should be made permanent as recommended by the Horsky study. 
It is supported by the nomination commission, the courts, and our 
bar committee. It would also parallel the 60 days allowed the 
tenure commission by section 15 of the bill. 

Item 9 would give the Council of the District of' Columbia author­
ity periodically to adjust the jurisdictional ceiling for small claims. 
This would give desirable flexibility, would relieve Congress of the 
need to legislate on an essentially local matter, and is in line with 
how the matter is handled in neighboring jurisdictions. We appreci­
ate the fact that this committee a year ago did raise the jurisdic­
tional ceiling to $2,000 after a 14-year period when the level of the 
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ceiling was unrealisth~ally low. And we think in line with home 
rule that this would be a desirable authority to give to the District 
of Columbia Council. 

Mr. Chairman, this completes my formal statement. I will be 
glad to answer any questions you or the committee may have. 

[The prepared statement of Mr. Pickering follows:] 
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TESTIMONY OF JOHN H. PICKERING, CHAIRMAN 
D.C. BAR COURTS STUDY IMPLEMENTATION COMMITTEE 
BEFORE THE JUDICIARY AND EDUCATION SUBCOMMITTEE 

OF THE COMMITTEE ON THE DISTRICT.OF COLUMBIA,' 
U.S. HOOSE OF REPRESENTATIVES 

THE HONORABLE MERVYN M. DYMALLY, CHAIRMAN 
OCTOBER 1, 1985 

Mr. Chairman, Members of the Committee, I am pleased 

to appear before you this morning in general support of H.R. 

3370. My formal testimony is on behalf of the D.C. Bar's D.C. 

Courts Study Implementation Committee which I chair. 

H.R. 3370 contains a number of provisions which will 

help strengthen and improve the functioning of the District of 

Columbia Court System. While I will address myself more 

directly to several sections of the bill, I believe it is 

important for the record to reflect that many of the proposals 

in H.R. 3370 emanate from the major four year evaluation study 

of the D.C. Courts by an ad hoc committee of the D.C. Bar, 

which Charles A. Barsky chaired. The final report of that 

study was printed by the U.S. Senate Committee on Governmental 

Affairs in April, 1983, as Senate Print 98-34. The Horsky Com-

mittee study of the D.C. Courts made numerous recommendations 

for improvement in the Courts. Each of the studies was 

reviewed by the judges of the D.C. Courts, and by the committee 

of the D.C. Bar which I chair which is concerned with 

facilitating their implementation. I am pleased to report that 
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many of the recommendations have been implemented administra­

tively by the D.C. ';<iurts themselves, and that we are particu­

larly appreciative of the time and attention given by Chief 

Judge B. Carl Moultrie I and Judge George Goodrich, who chaired 

the Superior Court's Committee to review the many recommenda­

tions of the Borsky Study. 

Finally in the way of opening remarks, I should also 

note that over the past fifteen months the Bar Committee which 

I chair has been participating with the Council for Court 

Excellence and with representatives of the federal and local 

judiciary and court administration, the Executive Branch of the 

D.C. Government, the U.S. Attorney for the District, committee 

staff from affected Congressional committees, and others to 

study and determine the necessity of legislative action on a 

number of the court improvement recommendations of the Borsky 

study that are before this Committee in H.R. 3370. 

A list of the persons invited' to participate in this 

informal group, most of whom did so, has been submitted with my 

statement, and I ask that it be inserted in the record. The 

work of this group resulted in a general consensus on 12 legis­

lative proposals which are explained in a .!lemorandum dated 

April 18, 1985. Copies of that memorandum have been furnished 

to the Committee and I request that it also be made part of the 

record o~ this hearing. 
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We are pleased that H.R. 3370 incorporates 10 of our 

12 legislative proposals. This is done in Sections 4, 8, 9, 

10, II, 12, 13, 14, 15, 16 of the bi£l. Our Bar Implementation 

committee supports and endorses these sections and urges their 

enactment. I shall not discuss these sections in detail since 

the background and need for each is fully explained in the mem­

orandum I have submitted. Instead I want to note my agreement 

with what Mr. Horsky has said about the bill, and to comment 

briefly on the following sections: 

Section 10 

section 10 of the bill provides for certification of 

questions of law. It is patterned after the uniform Certifica­

tion of Law Act, 12 U.L.A. 52 (1975), which has been adopted by 

statute or court rule in twenty-four states. The need for it 

was suggested by the Legislative Committee of Division IV of 

the D.C. Bar as the result of inquiries from the u.s. Court of 

Appeals for the D.C. Circuit. It would permit the u.s. Court 

of Appeals, any other u.s. Court of Appeals, the U.S. Supreme 

COllrt, and the highest court of any state to certify questions 

of District of Columbia law to the D.C. Court of Appeals which 

would have discretion to act on the certification. Adoption of 

this proposal by the Congress would provide a means for 

obtaining authoritative resolution of undecided questions of 
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D.C. law that may be determinative of proceedings pending in 

the certifying court. Information supplied by the National 

Center for State courts and the Corporation Counsel's office 

indic<.'tes that this provision would not be used often and would 

not burden the District of Columbia Court of Appeals. That 

Court agrees and has no objection to the proposal. 

sections 11, 12 and 13 

These three sections represent a consensus on the 

proper balance between the public right to participate in the 

judicial selection process and the need for confidentiality so 

the Judicial Nomination Commission can get the best and most 

adequate information to do its job, We realize that some parts 

of these proposals might be adopted by the Council for the Dis­

trict of Columbia. However, as explained in the memorandum I 

have submitted, there is doubt that the Council could do all 

that is needed, so Congressional action is proposed, 

While we are pleased that 10 of our 12 proposals are 

included in H.R. 3370, we are disappointed that two are not. 

We urge the Committee to include them also. They are Items 2 

and 9 of the memorandum I have submitted. 

Item 2 would give the Judicial Nomination Commission 

60, instead of 30, days to process nominations. This Committee 
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rec?gnized the need for this additional time when it allowed 60 

days for nominating the seven additional judges. This should 

be made permanent as recommended by the Horsky study. It is 

supported by the Nomination Commission, the Courts, and our Bar 

Committee. It would also parallel the 60 days allowed the Ten-

ure Commission by Section 15 of the bill. 

Item 9 would give the Council of the District of 

Columbia authority periodically to adjust th~ jurisdictional 

ceiling for small claims. This would give desirable 

flexibility, would relieve Congress of the need to legislate on 

an essentially local matter, and is in line with how t~ ~ matter 

is handled in neighboring jurisdictions. 

Mr. Chairman, this completes my formal statement. I 

will be glad to answer any questions the Committee may have. 

Mr. DYMALLY. Thank you. Both you, Mr. Pickering and Mr. 
Horsky, I have a couple questions. You did not comment on sec­
tions 2, 5, and 7 of the bill. Is there any reason for that? 

Mr. HORSKY. Mr. Chairman, the reason I did not is that I appear 
here as a representative of the Council for Court Excellence, which 
has a rather elaborate procedure for coming to conclusions on legis­
lative matters. We have not considered the matters in the items 
covered by those sections, so I am not in a position to comment on 
them. 

Mr. DYMALLY. Do you have any personal view? 
Mr. HORSKY. I have not studied them in detail, Mr. Chairman. 

Section 2 it seems to me is an appropriate thing to do. It seems to 
me realistic to say that if you commit an offense against the Dis­
trict of Columbia law you ought to be prosecuted in the name of 
the District of Columbia. 

The other one you mentioned was 5-­
Mr. DYMALLY. And 7. 
Mr. HORSKY. Seven? I don't have any position on that personally 

at all. 
Mr. DYMALLY. Mr. Pickering? 
Mr. PICKERING. If I may, Mr. Chairman, like Mr. Horsky, the 

District of Columbia Bar has strict policies as to how positions can 
be developed and, consequently, I am limit.ed by what we have 
studied in our particular committee. We have not studied, nor did 
the informal group which developed a lot of these, did they focus 
on those three matters. 
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Speaking personally, I have no problem at all with I think the 
intent and the general provisions of section ?'. I think it is realistic, 
and I think that some interchange between the corporation coun­
sel's office and the U.S. attorney's office beyond the interchange 
that already exists is probably fl good thing. So from my own stand­
point, I see no problem with that. I can understand why it is just a 
question of part or not of all, but I think it may be a good begin­
ning. 

Section 5 of the bill, it is my und.erstanding-and this again is 
something we have not studied, so I can't take any official position 
on it. But I understand the sugger.::.tion emanated with the board of 
professional responsibility to give them some flexibility involving 
crimes of moral turpitude, and I think that it may be something 
that requires more study. I think that there was not perhaps the 
intention to repeal all of the section, but maybe only the first sec­
tion. But I think that needs to be looked at again. I don't know 
enough about it to really comment all that intelligently. 

Section '7, again I have not studied and I can only say that I can 
understand the desire because so much of the Public Defender's 
work is in the local courts; yet, it does seem to me that there is 
still, as I understand it, some work in the court of apPeals. And 
perhaps the chairmanship might be changed, but I am not so sure 
that the Federal judiciary should be shut completely out of it. That 
is just a personal, off-the-cuff sort of reaction. 

Mr. DYMALLY. Do you have any personal reaction to H.R. 2050? 
Mr. PICKERING. That is wholly beyOlid any experience that I have 

in the way in which the parole system operates. I have been, I 
guess, involved in a parole matter or two, years ago, and I just 
really have no thoughts one way or another. I am not familiar 
enough with the system. I listened to the testimony this morning 
and certainly I think there are some real problems that need to be 
worked out. But the way in which District of Columbia prisoners 
basically are dispersed all over the country, personally, that is not 
a happy situation. 

Mr. DYMALLY. But as a lawyer, you see some obvious difficulties 
with people who are awaiting indictment, getting counsel close to 
them in this dispersement that takes them all over the country? 

Mr. PICKERING. I am sorry I didn't hear, Mr. Chairman. 
Mr. DYMALLY. As a lawyer, you obviously have some difficulty 

with--
Mr. HORSKY. I understand, however, that is being changed. 
Mr. DYMALLY. Yes. 
Mr. HO~SKY. Before conviction they now are housed in the Dis­

trict of Columbia, which will take care of that problem. 
Mr. PICKERING. Yes, I know. I certainly made enough trips as an 

appointed counsel to both the D.C. jail and to Lorton to know the 
problems that are involved if you had to do much more. I remem­
ber years ago when I was on the committee chaired first by now 
Judge Gesell and then by the late Newell Ellison, the C9mmittee 
on the Administration of Justice, we found one of the real bottle­
necks in the whole criminal justice system was the absence of suffi­
cient buses to bring the prisoners up even from Lorton. It is a real 
problem. 
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Mr. DYMALLY. This thing is compounded by the fact that under 
court order they must move some of the inmates to Petersburg, 
and now Alderson, before trial. 

One tmal question for both of you. Do you care to comment on 
the high rate of incarceration and recidivism in the District of Co­
lumbia? What are your personal views on this? 

Mr. PICKERING. I am really speaking for myself. I don't know 
what the answer is. I heard Mr. Ridley and I have no basis for dis­
agreeing with that. I do think we have both a very efficient police 
force here beyond what occurs in many other jurisdictions. It still 
could be improved, the quality of representation, and on the de­
fense side, the Public Defender Service, being able to handle only 
roughly I think 15 percent of the prosecutions in the District. 

But whether it is something peculiar to the District or simply the 
effectiveness of the law enforcement, I really can't say. I would be 
inclined to believe the effectiveness of law enforcement has a great 
deal to do with it. 

Mr. HORSKY. One of the items, Mr. Chairman, that we noticed in 
the study made by the D.C. Bar was the very high rate of incarcer­
ation of juveniles, and I think this is a matter for attention by the 
D.C. Council. But I think one of the things that we may deal with 
in the futUre in our Council for Court Excellence is some suggested 
modifications of the way juveniles are treated. 

As to the recidivism rate, I really have nothing to add to what 
Mr. Pickering has said. I don't think that the District is peculiar in 
any sense except that it does have I think a very good police de­
partment. 

Mr. DYMALLY. We would be interested in your study on juveniles. 
I think that might be an appropriate subject for a committee hear­
ing, so we would like to hear from you as soon as you are finished. 

Mr. HORSKY. You might look at the section in the report printed 
in the Senate document, which will give you some idea of what we 
are talking about. 

Mr, PICKERING. This is one of the things, Mr. Chairman, this 
group that we informally brought together from time to time, we 
concentrated first on looking at what we thought would be a con­
sensus on congressional legislation that would be something that 
could be a first step in helping improve the judicial process. We 
have hopes that we can follow the same kind of practice of getting 
together occasionally and exchanging ideas about things which the 
District of Columbia Council can deal with, particularly in the ju­
venile area. It is one of the things that we want to think about 
moving on. 

There are many, many recommendations in the Horsky study on 
that, some of which can be controversial and some of which prob­
ably command a broad consensus. But they all need to be looked at 
to see if there is something that could be done about them. 

Mr. DYMALLY. I think this whole question of juvenile justice 
would be an appropriate subject for oversight hearings at some sub­
sequent date. 

Mr. HORSKY. We would be glad to participate. 
Mr. DYMALLY. Thank you very much. 
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The record will be held open for approximately 5 days in the 
event any witness wishes to place any testimony or statement into 
the record. 

Without any more business, the meeting is adjourned.. 
[Whereupon, at 10:35 a.m., the subcommittee was adjourned, to 

reconvene subject to the call of the Chair.] 
[The following correspondence was received by the subcommit­

tee:] 
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COUNCIL OF THt DlSTRlCI' OF COLUr.mJA 

WASHINGTON, D. C. 20004 

September 30, 1985 

The Honorable Mervyn M. Dymally 
Chairman, Subcommittee on Judiciary 
and Education 
Committee on the District of Columbia 
U. S. House of Representatives 
Room 1310, Longworth House Office Building 
Washington, D.C. 20515 

Dear Chairman Dymally: 

Thank you for the invitation to appear before the Subcommittee 
on Judiciary and Education to present testimony on H.R. 2050 and 
H.R. 3370. Unfortunately, I will be unable to attend the hearing. 
The Council's Committee of the Whole meeting, which I chair, is 
scheduled at approximately the same time as the hearing. As you may 
be aware, the Council meets every Tuesday morning. Consequently, it 
is difficuli; for any member of the Council to attend Congressional 
hearings that are scheduled on Tuesdays. Fully recognizing 
Congress' need to set its schedule in accordance with its needs, I 
would like to respectfully renew my request that when there is an 
option as to scheduling that the Council's inability to attend 
functions scheduled on Tuesdays be taken into consideration. Any 
accommodation that can be made in this regard would be greatly 
appreciated. 

While I will not be able to present testimony at the hearing, I 
am enclosing a statement for the record. I would greatly appreciate 
it if. the statement was included in the official hearing record. 

Thank you for your consideration of the matters raised in the 
enclosed statement. r look forward to working with the Subcommittee 
as it considers other issues effecting the District of Columbia. 

Enclosure 
DAC:jcs 

;zcerel
Y

, t: L 
/~arke 

( ... Chairman 
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U.S. Department of lustice 

Office of Legislative and Intergovernmental Affairs 

Office of the AssIstant AttorneY General 

Honorable Ronald Dellums 
Chairman 

WQshingtON. D.C. 20530 

SEP 2 7 19a~ 

0'(,;, 

Committee on the District of Columbia 
U.S. House of Representatives 
Washington, D.C. 20515 

, '0 
""Ill ijQ~ 'i '.'" 

'll/Iff" '. Of . " 

Dear Mr. Chairman: 

g"~~P,,, 
, "I:f~'/J(qll"" 

rtOIc;a 
*iJl61" 

~his is in response to your reguest for the views of the 
Department of Justice on H.R. 20 0, a bill "to give to the W~d 
o arole of the istrict of Columbia exclusive power and author­
ity to make J2al'ole determinations concerning pr oners conv c e 

'of viola tin an law of the Dlotrict of Columbia or an law of 
e nited States a l1cable exclusivel to ric". s 

se forth in more detail be ow, the Department of Justice believes 
that the change sought by this bill would not improve the law en­
forcement and corrections programs in the District of Columbia and 
we therefore oppose this bill. Furthermore, we believe that 
Congress should not undertake piecemeal revisions of the .D.C. 
corrections programs until completion of a thorough and COIQ­
prehenaive review of all sentencing and correctional practices. 

At present under the D.C. Code, the determination of parole 
jurisdiction is controlled by the place of incarceration rather 
than the jurisdiction of conviction. The result is that the D.C. 
Boal'd of Parole makes parole decisions for D. C. Code offenders 
when they are housed in I).C. institut10ns and the United States 
Parole Commiss10n makes parole decisions for D.C. Code offenders 
when they are housed in federal institutions. At the present time 
over 1,400 D.C. Code offenders are held in Federal Bureau of Pri­
sons facilities. This represents the designed capacity of three 
modern correctional institutions. Although some of these are in 
federal custody because of their extremely violent criminal his­
tories or to separate them from other District of Columbia in­
mates, the bulk of them are in federal custody primarily because 
of shortages of space to house inmates in the District of Colum.bia 
system. ThuB, two factors not addressed in H.R. 2050 are the real 
burden to the Federal Bureau of Prisons of confining this large 
group of local offenders and the serious problems involved in 
adding these geographically dispersed i~~ates to the D.C. Parole 
Board's caseload. 
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In the 1930's when the D.C. Board of Parole was established, 
this divided jurisdictional scheme may have met correctional 
needs. The Comprehensive Crime Control Act of 1983 abolishes the 
United States Parole Commission in 1991, however, and legislative 
attention must clearly be given to the questions of futUre parole 
responsibility for D.C. Code offenders designated to Federal in­
stitutions. At the same time every effort must be made to insure 
that the District of Columbia will provide adequate prison space 
to house its sentenced criminals. 

A larger question is what role should parole serve as a cor­
rectional tool in the District of Columbia? The legislative his­
tory of the Comprehenaive Crime Control Act of 1984, P.L. 98-473, 
clearly reflects the Congressional determination that the "rehab­
ilitation model" upon which the Federal sentencing and parole sys~ 
tern was based is no longer valid. S. Rep. No. 225, 98th Congress 
1st Sess. 38 (1983). Based upon a study spanning a decade con­
ducted by the National Commission on Reform of Federal Criminal 
Law, it was concluded that the Federal sentencing and parole sys­
tem resulted in significant disparities in criminal sentences. As 
stated in the Senate Report: 

The shameful disparity in criminal sentences ia a major 
flaw in the existing criminal justice system, and mskes it 
clear that the system is ripe for reform. Correcting our 
arbitrary and capricious method of sentencing will not be a 
panacea for all of the problems which confront the adminis­
tration of cl'iminal justice, but it will constitute a sig­
nificant step forward. 

The [Comprehensive Crime Control Act of 1984 (CCCA)] 
meets the critical challenges of sentencing reform. The 
[CeCA IS) sweeping provisions are dp.signed to structure 
judicial sentencing discretion, eliminate indeterminate 
sentenCing, phase out parole release, and make criminal 
sentenCing fairer and more certain. The current effort 
constitutes an important attempt to reform the manner in 
which we sentence convicted offenders. The Committee 
believes that the [CCCA) represents a major breakthrough in 
this area. Id. at 65. 

The current D.C. sentencing and parole system does not reflect 
this new understanding of' the limitations of the "rehabilitation 
model" as described above. 
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In addition, the District of Columbia parole system has other 
demonstrated problems. When we reviewed similar legislation two 
years ago [H.R. 3369], thill matter was discussed 1n detail in our 
letter dated July 25, 1983 from Assistant Attorney qeneral Robert 
A. McConnell to you. The Department noted at that time that the 
D.C. Board of Parole, according to its 1982 annual report, gr~nted 
parole at initial heal'ings to 61% of the adult offenders and that 
73% of the remainder were granted parole upon a rehearing. The 
Board also reported however, that based upon a study of a selected 
sample of 322 parolees released on parole between 1977 and 1979, 
52% were re-arrested during the first two years of parole super­
vision. Of the parolees who were re-arrested, 77% were convicted 
for crimes committed while on parole. Given the very high per­
centage of parolees released at the time of initial parole con­
sideration and the very high rate of recidivist criminal activity 
among those released, the policies and procedures of the D.C. 
Board of Parole were called into serious question. 

We also painted out that despite the large number of D.C. 
parolees who commit crimes following parole release, parole appar­
ently was revoked in a relatively small percentage of the cases. 
In that regard, the D.C. Board of Parole reported that of those 
parolees in its 1977-1979 sample who were convicted of crimes 
w~ileon parole, parole was revoked because of the new offense in 
less than one half of the cases. Although the reason for this 
statistic was not explained, it appears that it may be attributed 
to the D.C. Parole Board policy of not ~ssuing parole violator 
warrants for certain offenses. In thi~ regard, the Board listed 
in its 1982 Annual Report the types of oi'fenees it terms "Eligible 
Offenses" for purposes of issuance of parole Violator warrants. 
It appears that as a matter of pollcy. the Board will not issue 
parole violator warrants for burglary of commercial establish­
ments, {:06session of firearms (unless the defendant is arrestea 
with the weapon 1n his hand or on his person), grand larceny, 
embe~zlement, fraud, forgery and utter:Lng ana for a host of other 
violat~ona of the District of Columbia Coae or the United states 
Code. 

This apparent policy which allows substantial numbers of 
parolees to continue on parole even after arrest and conViction of 
serious crimes was of significant concern to us in the past. If 
these matters have not yet been completely remedied, and it may be 
too early to conclude that they have, then similar concern is 
presently warranted. Under H.R. 2050, the Jurisdiction of the 
D •. 'C. Boara of Parole would be substantially expanded to include 
those D.C. Code offendel's presently under the jurisdiction of the 
U.S. Parole Commission. These offenders, however, include some of 
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the most dangerous and Violent criminals convicted in the District 
of Columbia. Premature release of such individuals pursuant to 
existing parole policies would pose a real and direct threat to 
law enforcement interests in the District of Columbia. 

We believe it is tlme for a thorough legislative review of 
District of Columbia sentencing and correctional practices. A 
major expansion of the oapacity of D.C. correotional facilities is 
essential. The Federal Bureau of Prisons is seriously overcrowded 
and can no longer accept the overload of the Distriot of Columbia 
system. This is especially true in light of the increased D.C. 
prison population that would result, at least temporarily, from a 
more responsibly run parole system. Replacement of the parole 
system in the District of CO~'lmbia by a sentencing guideline 
system similar to that adopted by Congress in the Comprehensive 
Crime Control Act of 198~ should be considered. While expansion 
of the D.C. inmate capacity must begin at once, other changes can 
be more tho['oughly considered than is done in H.R. 2050. 

The Office of Management and Budget has advised this 
Department that there 1s no objection to the submission of this 
report from the standpoint of the Administration's program. 

Sincerely, 

,.3(, pj' At.: 
~

' ~~ '/ '(jt d'e: 

Phi lip D. rady 
c ing Assistant Attorney General 



H.R. 2050 AND H.R. 3370 

THURSDAY, OCTOBER IG, 1985 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON JUDICIARY AND EDUCATION, 

COMMITTEE ON THE DISTRICT OF COLU:MBIA, 
Washington, DC. 

The subcommittee met, pursuant to call, at 9:27 a.m., in room 
1310, Longworth House Office Building, Hon. Mervyn M. Dymally 
(chairman of the subcommittee) presiding. 

Present: Representatives Dymally and Combest. 
Also present: Donald M. Temple, senior staff counsel; Donn G. 

Davis, senior legislative associate; Sandra Fiske, staff assistant; and 
Ronald P. Hamm, minority staff assistant. 

Mr. DYMALLY. The Subcommittee on Judiciary and Education is 
called to order to consider two bills, H.R. 2050 and H.R. 3370. 

Thus far this session the subcommittee has favorably reported to 
the full committee H.R. 2717, a bill to establish a separate and in­
dependent jury system for the District of Columbia. Similar to H.R. 
2717, the bills before us this morning address both home rule con­
cerns and the improvement and efficiency of the local judicial 
system. 

H.R. 2050 is a reintroduction of H.R. 3369, a bill introduced and 
passed by the House of Representatives in the 98th Congress. It 
would transfer parole over District of Columbia Code offenders in 
Federal prisons from the U.S. Parole Commission to the District of 
Columbia Parole Board. 

There are over 1,700 District of Columbia Code offenders housed 
in the Federal Bureau of Prison facilities. Male District of Colum­
bia Code offenders are placed in Federal facilities for selective cus­
tody and various other reasons. Female District of Columbia of­
fenders sentenced to greater than I-year terms are placed in Feder­
al facilities due to the absence of a facility specifically for female 
offenders in the District of Columbia. Most of these female offend­
ers are confined at Alderson, WV, over 300 miles from the District 
of Columbia. 

Under present law, at section 21-209 of the District of Columbia 
Code, the place of an offender's confmement determines parole au­
thority. This law is contrary to the current Federal-State parole 
practices. 

According to the U.S. Parole Commission, the District of Colum­
bia is the only government housing inmates in Federal correction 
institutions which does not retain parole authority. Several Federal 
lawsuits by both male and female District of Columbia Code offend­
ers in Federal prisons have been filed as a result of these practices. 

(213) 
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As we consider this bill, several points are worth noting. Since 
the House passed this bill in the last Congress, the District of Co­
lumbia has revised its parole guidelines consistent with certain rec­
ommendations made by Senator Specter and the U.S. attorney for 
the District of C01umbia. Also, the prison overcrowding problem in 
the District of Columbia has resulted in an increased number of 
District of Columbia inmates being transferred to Federal prisons. 
Further, Congress recently passed the Comprehensive Crime Con­
trol Act of 1983 which would abolish Federal parole and the U.S. 
Parole Commission in 1991. 

Most important, section 24-209 became law almost 50 years ago 
and 40 years prior to the Home Rule Act. It's language remains 
ambiguous. For example, neither this provisior.., nor its legislative 
history, answers whether the U.S. Parole Commission should apply 
District of Columbia parole standards in its parole consideration of 
District of Columbia Code offenders. Given this history, appropriate 
amendment would seem long overdue. 

Lawsuits fIled in response to this provision remain unsolved and 
continue to consume time and expense. This legislation provides a 
practical and legally sound remedy to this longstanding problem. 

H.R. 3370, the Prosecutorial and Judicial Efficiency Act of 1985, 
is a bill which evolves in large part from recommendations of the 
District of Columbia Court Study Committee under the chairman­
ship of Mr. Charles Horsky, the District of Columbia courts, and 
private counseL This bill seeks to clarify that District of Columbia 
Code matters do not arise under the laws of the United States, and 
District of Columbia Code offenders are crimes against the District 
of Columbia and not against the United States. 

Before we adjourn, I want to welcome a new member, Mr. Com­
best, to the committee. Welcome, Mr. Combest. 

Mr. COMBEST. Thank you, sir. 
Mr. DYMALLY. Now, what we propose to do is to recess until the 

first rollcall. During the I5-minute break in the rollcall, we will as­
semble in the Rayburn Room just behind the House Chambers and 
proceed to conduct the business of the subcommittee. So the sub­
committee is now in recess. 

[Whereupon, at 9:34 a.m., the subcommittee was recessed.] 
[Report 98-909 follows:] 
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98TH CON,GRESS} HOUSE OF REPRESENTATIVES 
£dSe88wn { REPORT 

98-V09 

D.C. JUDICIAL APPOINTMENT AUTHORITY ACT 

JULY 25, 1984.-Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 

Mr. DELLUMs, from the Committee on the District of Columbia, 
submitted the following 

REPORT 
[To accompany R.R. 5951J 

[Including cost estimate of the Congressional Budget OfficeJ 

The Committee on the District of Columbia. to whom was referred 
the bill (H.R. 5951) to change the appointment process for judges of 
District of Columbia courts, and for other purposes. having considered.· 
the same, report favorably thereon with an amendment and recommend 
that the bill as amended do pass. 

The amendment strikes out all after the enacting clause of the bill 
and inserts a new text which appears in italic type in the reported bill. 

PURPOSE OF THE BILL 

The purpose of H.R. 5951 is to transfer judicial appointment author­
ity over judges of the Superior Court and Court of Appeals of the 
District of Columbia from the President tD the District of Columbia 
Mayor Il,nd confirmation authority from the United States Senate to 
the District 0:£ Columbia City Council and to increase the jurisdic­
tionallimit of the Small Claims Court of the District of Columbia. 

BACKGROUND OF THE LEGISLATION 

Prior to 1970, the United States District Court was the court of 
general unlimited jurisdiction for the District of Columbia. It func-
60ned as both a federal and state court, exercising jurisdiction over 
matters of a purely local nature. Additionally. the District of Colum­
bia had three trial conrts of limited or special jurisdiction; The Court 
of General Sessions. a J uyc'nile Court and a Tax Conrt. 

In 1970 Congress passed Public Law 91-358, the District of Colum­
bia Court Reform and Criminal Procedure Act. which became effective 
in February, 1971. The act reorganized the District's courts, expanded 
their jurisdiction, authorized additional judgeships, established the 

81-0060 
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joint Committee on Judicial Administration and created the Commis­
sion on Judicial Disabilities and Tenure. 

Most important, this Act created a District of Columbia Court of 
Appeals, the highest court in the District, equivalent to the court of 
last resort in anv state. Likewise, final judgments of this court became 
reviewable by the United States Supreme Court. This Act also abol­
ished the Court of General Sessions, the Juvenile Court and the Tax 
Court !lnd c.re.a~ed the .D.istric~ o~ Columb~a Superior Court with the 
followmg divIsIOns: CIVIl, Crlmmal, FamIly, Probate, and Tax. The\ 
Landlord and Tenant and the Small Claims and Conciliation Courts 
fUllction as branches of the civil division. Congress expressly estab­
lished the District of Columbia judicial systelllllnalagous to state judi­
cial systems. 

In December, 1973 Congress passed the District of Columbia Self 
Government and Governmental Reorganization Act of 1973, Public 
Law 93-198 (hereafter the Home Rule Act). 

The House version, H.R. 16196, proposed the same language pro­
vided in H.R. 5951 regarding :Mayoral nomination of judges and City 
Council confirmation (See Report 91-907). 

The Senate version, S. 2601, also provided for Mayoral nomination 
of judges. However, it retained confirmation authority in the Senll:te 
(See Senate Report 91-405) . A House floor amendment retained pres}­
dential appointment authority. At conference presidential appoint­
ment of judges and Senate confirmation authority were both retained. 
(See Conference Report 91-1303) 

The 1973 Self Government and Governmental Reorganization Act 
created a Judicial Nomination Commission nuthorized to recommend 
nominations to the President for appointment of judges to District 
of Columbia courts. It established residency and other requirements 
for judicial nominations and appointments. 

The Judicial Nomination Commission and the Judicial Disabilities 
and Tenure Oommission (hereafter, Tenure Commission) each con­
sists of seven members similarly appointed. One member is appointed 
hy the President; two members by the unified District of Oolumbia 
Bar Board of Governors j two members by the Mayor, one of whom 
shall not be a lawyer; one non lawyer member by the Council and oue 
member appointed by the Chief Judge of the United States District 
Court for the District of Columbia, who is required to be an active 
or retired Federal judge serving in the District. 

The J udicinl Nomination Commission submits names of three can­
didates to the President thirty days before a judicial vacancy occurs. 
Tf more than one. vacancy occurs, the Commission must submit sepa­
rate.lists of candidates for each vacancy. Once the President declares 
his nomination the. Senate must. confirm it. If the President fails to 
nominate a candidate within sixty days after receiving a list of names, 
the Commission may appoint a candidate from the list with the advice 
und consent of the Senate. 

A person must be It United States citizen and a Distt·~ct. of Columbia 
resident to receive a judicial appointment in a District of Col11mbia 
court. Additionally, he or she must have bee,n an active member of 
the District of Columbia Bar and engaged in the active practice of 
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law in the District for five years preceding the nomination, or for 
five years must have served on the faculty of a law school in the Dis­
trict or have been employed as an attorney by the Unit.ed States or 
District of Columbia government. 

Judges of District of Columbia Courts are appointed for fifteen 
year terms. Upon completion of their terms, judges continue to serve 
until reappointed or a successor is appointed. A judge's term is auto­
matically extended for another full term if the Tenure Commission 
determines the candidate to be "exceptionally well qualified" or "well 
qualified" for reappointment. If the Tenure Commission determines 
the candidate to ue simply "qualified" for reappointment, the Presi­
dent may nominate such candIdate and refer the nomination for ,sen­
ate confirmation. If the Tenure COlllmission determines the candidate 
to be "unqualIfied" for reappointment, a judge becomes ineligible for 
reappointment. 

In the District of Columbia Superior Court there is presently 
authorized one chief judge and fifty associate judges. In the District 
of Columbia Court of Appeals there is one chief and eight associate 
judges. The Judicial N:omination Commission designates a chief judge 
for both courts. 

The jurisdiction of these respective courts is purely local in nature. 
The Court of Appeals has jurisdiction over appeals from all final 
orders, judgements and interlocutory orders of the District of Colum­
bia Superior Court and all orders and decisions of the Mayor, the 
City Council or any agency of the District GI Columbia. The Superior 
Court has jurisdiction over any civil action or other matter brought 
in the District of Columbia unless exclusive jurisdiction is vested in 
a Federal court in the District of Columbia. It also has jurisdiction 
over any violation of criminal laws applicable exclusively to the Dis­
trict of Columbia. 

On January 2, 1979 pursuant to section 602(a) (9) of the District 
of Columbia Self-Government and Reorganization Act, Congress 
transferred to the local government the authority to amend and re­
peal provisions of the District of Columbia Criminal Code. Thus, 
the District not only maintains its own civil and criminal laws, it is 
also vested with authority to amend those laws. Pursuant to section 
602(c) (1) and (2) of the Home Rule Act, the council chairman is 
required to transmit such District of Columbia government acts to the 
Congress for a thirty day review period before such acts can become 
law. During this period, any sinj!le member of Congress may introduce 
a. disapproval resolution which, if passed by both Houses of Congress, 
results in a legislative veto of the locally passed legislation. 

In August, 1980 Representative Dellums, Chairman of the House· 
Committee on the District. of Columbia, introduced H.R. 7988 the 
Criminal .rustice Reform bill. This bill sought to establish 11. District 
of Columbia Attorney General. transfer prosecutorial authorit.y to 
tht' local Attorn('y Genl'm} for locaJ offens('s and provine for local ap­
pointment of judges. The bilI was referred to the Subcommittee on 
.Tudicinry, Education Ilnd Manpower, then chaired by Representative 
Mazzoli. 
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On September 23, lD80, the Subcommittee held a hearing on this 
proposal and received extensive testimony. The Subcommittee took 
no action. 

In May, 1984 J{epresentn.tives Bliley, Fauntroy, Dymally and Mc­
Kinney introduced H.R. 5636, a bill to chn.nge the appointment process 
for judges of the District of Columbia and to increase the jurisdic­
tiona 1 limit of the Small Claims Court from $750 to $2,000. 

~ On June 14, 1984 the Committee on the District of Columbin., Sub-
committee on Judiciary and Education held hearings 011 H.lt 5636 
and received statements from the following witnesses: Joseph di­
Genova, United States Attorney for the District of Col umbia; Pauline 
Schneider, on behalf of Mayor Marion Barry; David Clarke, District 
of Columbia City Council Chn.irmanj Chief Judge Theodore R. New­
man, Jr., Chairinan, Joint Committee on ,Iudicial Administration; 
Samuel Harahan, Executive Director, Council for Court Excellence; 
Ellen Bass, Co-chair of District IV, District of Columbia Bar; and 
I yerson Mitchell. III, President of the ,Yashington Bar Association. 

All witnesses indicated support for increasing tIl('; jurisdictional 
limit of the Small Claims Court of the District of Columbia from 
$750 to $2,000. 

The Mayor, City Council Chairman and the President of the 
\'{ ashington Bar Association supported the complete bill. 

The United States Attorney for the District of Columbia opposed 
transfer of judicial nomination and confirmation authority to the 
Mavor and the City Council. The Council for Court Excellence and 
Division IV of the District of Columbia Bar t()ok no position. Follow­
ing' the hearing~ the subcommittee passed the bill by voice vote and 
referred it to the iun committee. The full committee passed H.R. 5630 
by It unanimous voice vote with seven members present and four 
proxies in support of the bill. 

NEED FOR LEGISLATIOX ox .TUDICIAL ApPOINT1orEXT AUTHORITY 

Since 1970 Congress I111S passed legislation on it cnre~lll bnt consistent 
basis to transfer full self-f!Overnment over local affaIrs from the fed­
eral rrovernment to the District of Columbia government. 

This bill hi a step in the same direction. H:R. 5951 seeks to gTant the 
District of Columbia the snme autonomy over selection of judges in 
its court svstem that states have over RpJection of judg'es in state court 
systems. The proposal to tram;fer judicial appointment authority to 
the local government is It timely and lodcal proposal, consistent with 
the nation's deep rooted democratic tradition. 

In this connp<'t-ion. :;'Ifr. Dvmnllv. Chairman of the Subcommittee on 
,Tuc1icinry and Education. stated:' 

The District has a local n£'l11ocl'ati(' p'oYrrnmrnt which in­
cludes th(' EX(,ClltjyP, L('gisllltin' ani! ,Tnrli('illl hranc]1Ps and 
its structure mirrors f<>neral fmo most stat(' and lOCAl politi{'al 
enterprises .... Most important. it lw~ citi7.pm; who l1nlikl' 
other American!; harp not l"paliz('(l fnll dtj7,PTIship rirrhts. 
Thus. I see. no fpi1('rfll intpl"Pc;t hrrr. I s('(! no thl'l'ut to the inde­
pendence 01' quality of the Judiciary. 

... 
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Mr. Bliley, the ranking minority member on the Subcommittee 
stated: 

... we have had 19 years of Home Rule and I think it is 
reasonable for the citlzens who pay taxes and who elect the 
Mayor to have some imput into the appointment of judges. 

~ * * * * 
... I think that if we really truly believe in Home Rule, 
that having the Mayor do the appointment is only fair. 

In Septembcr. 1980 Chief Judge Theodore NewllJan of the District 
of Columbia Court of Appeals testified on the transfer of judicial 
appointment authority. His statement summarized this bill quite 
adequately: 

Judg~s will be doing the same work they are doing now. 
Thev wIll have the same term of office they have now. They 
will' have the same jurisdiction. They win have the same 
power. The only difference is their commission of office will be 
signed by the Mayor, rather than by the President of the 
United States. 

This bill seeks to recognize t1le rights of District of Colum­
bia citizens and to make the selection of local judges consistent 
with the selection of federal and state court judges. 

SMALL CLAIMS JURISDICTIONAL LUIIT 

In the 1970 District of Columbia Court Reform and Criminal Proce­
dure Act, the small claims jurisdictional limit was increased from $150 
to $750. There has been no increase in this jurisdictional limit in four-
teen years. . 

Presently, there is a backlog in the number of cases pending in the 
civil division of the District of Columbia Superior Court. On this 
issue, District of Columbia Court Study Committee of the District of 
Columbia Bar concluded that small clalffis cases are actually clogging 
the civil division with a significant impact on the motions calendar. 
Statistics prepared for the clerk of the civil division of the District of 
Columbia Superior Court in 1983 show that, based on a sample of 990 
civil division cases, 51 percent involved claims up to $2,500. 

It is clear that a shift of smaller claims to the small claims branch 
would greatly aid the Superior Court in calendaring and disposing 
of pending civil cases. Further, an increased jurisdictional limit would 
provide parties a less expensive and speedier forum for resolution of 
lueir complaints. 

Only one judge has handled small claims cases from 1970 to date. 
Hence, the Committee recognizes that the increased jurisdictional 
limit. willlikelv result in an increased small claims calendar and work­
load. The Committee is concerned that the Court adequately prepare 
for the transition of cases to the small claims court in order to con­
tinue its efficient and timely disposition of cases. 

Additionally, the Committee is concerned that the court provide 
maximum access with minimum inconvenience to parties in the small 
claims court, pa.rticularly consumers who are subject to risk of job 
or pay loss. Thus, the court may consider it practical to expand its 

56-728 0 - 86 - 8 
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evening sessions and to adopt a half day scheduling system. Evening 
sessions tend to minimize ooth business and consumer risk of loss. 
Moreover, the ncar certainty of schedule is beneficial to both the court 
and the parties. • 

Finally, the Committee is concerned that the small claims court 
insure the changes in its jurisdictional limit and schedule are pub­
licized throughout the District of Columbia. 

SUJ\rMARY 

These bills address both Rome Rule concerns and the quality of 
efficiency of the local judicial process. These bills neither create any" 
new authority, nor require any additional spending. 

COMMITl'EE VOTE 

On June 28, 1984 the Fu1l Committee, with a quorum present, took 
up the measure and passed it by a unanimous voice vote. 

STATEUI:.'NTS REQUIRED BY RULE Xrr(I) (3) OF ROUSE RULES . 
OVERSIGHT FnmINGS AXD RECO~DrExDATIOXS 

The Committee's oversight findings with respect to the matters with 
which the legislation is concerned remain as a part of its continuing 
congressional oversight required by the Constitution and specifica.lly 
provided for in the Home Rule Act (sections 601, 602, 604, and 731 
of Public Law 93-198). 

COlrMITTEE ON GOVERNMENT 01?ERATIONS SmrMARY 

No oversight findings and recommendations have been received 
wilich relate to this measure from the Committee on Government 
Operationsunderc~ause2(b) (2) ofRuleX . 

. INFLATIONARY IMPACT . 1 

The bill, if enacted into law, will have no forseeable inflationary 
impact on prices or costs in the operation of the national econorny. 

BUDGET AUTHORITY 

This legislation for the District of Columbia creates no new budget 
authority or tax expenditures by the Federal Government. Therefore, 
a statement required by section 308 (a) of the Congressional Budget 
and Impoundment Control Act of 1974 is not necessary. . 

CONGRESSIONAL BuOOET OFFICE-COST ES'rIMATE 

U.S. CO~(mESS, 
CO~GRESSroNAL BUDGET OFFICE, 

Washington, D.O., JUly 6,1984. 
Hon.RoNALD V. DELLulrs, ' 
Ohai'l"llULn, Oommittee on tIle District of Oolumbia. U.S. House Of Rep­

reaent.ativea, Longworth House O:ffi<Je Building, Washington, D.O. 
DEAR :MIl. CHAJIUrAx: The Congressional Budget Office has reviewed 

R.R. 5951, the District of Columbia Judicial Appointment Authority 
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Act of Hl84, as ordered reportc(l by the House Committee on the Dis­
trict of Columbia .• 1 une 28, 1!J84:. We estimate no significant budget 
impact to federal, state or local governments would result from enact­
ment of this bill. 

R.R. 5951 amends the District of Columbia Self-Government and 
Governmental Reorganization Act to allow the Mayor of the District 
of Columbia (D.C.), with the advice and consent of the D.C. Council, 
to nominate and appoint judges of the D.C. Courts. Under current law, 
the lJ,ppointments are made by the President, with the advice and con­
sent of the Senate. The bill also changes the D.C. Judicial Nomination 
Commission and the D.C. Commission on Judicial Disabilities and 
Tenure from seyen-member commissions with some members serving 
terms of different lengths, to five-member eommissions with all mem­
bers serving six-year terms. 

H.R. 5951 also expands the jurisdiction of the Small Claims and 
Conciliation Branch of the Superior Court to include any action for 
the recovery of sums of money not exceeding $2,000. Based on informa­
tion from the Executive Office of the D.C. Courts, we expect that enact­
ment of this provision would increase the calendar of the small claims 
court, but decrease by a correspondjng amount the calendar of the civil 
court. This shift in jurisdiction is not expected to have any signifcant 
budget impacts to the D.C. government. 
If .you wish further details on this estimate, we will be pleased to 

prOVIde them. 
Sincerely, 

RUDOLPH G. PENNER. 

CnANGES IN EXISTING LAW MADE BY THE BILL, As REPORTED 

In compliance with clause 3 of Rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bili, as re­
ported, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, existing law 
in which no change is proposed is shown in roman) : 

THE DISTRICT OF COLUMBIA SELF-GOVERNMENT 
AND GOVERNMENTAL REORGANIZATION ACT 

'" '" '" '" * '" '" 
TITLE IV-THE DISTRICT CHARTER 

I/< * '" * '" '" 
PART C-THE JUDICIARY 

JUDICIAL POWERS 
SEC. 431. (a) * '" '" 

'" '" * * * '" * 
(e) (1) 1\0 person may be appointed to the Tenure Commission 

unless he-
(A) is a citizen of the United States; 
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(B) is a bona fide resident of the District and has maintained 
an equal place of auocle in the District for at ]C'ast ninety clays 
immediately prior to his appointment; and 

(C) is not an officer or employee of the legislative branch or of 
nn executive or military department or agency of the United 
States (listed in sections 101 and 102 of title 5 of the United 
States Code) ; and (except with respect to the person appointed 
or designated according to paragraph (3) (E) is not an officer or 
employee of thp judicial branch of the United States, or an officer 
or employee of the District government (including its judicial 
branch). 

(2) Any vacancy on the Tenure Commission sIla11 be fiUed in the 
same manner in which the original appointment was made. Any per­
son so appointed to lill a vacancy occurring other than upon the expira­
tion of a prior term shall serve only :£01' the remainder of the unexpired 
term of his predecessor. . 

(3) In addition to all other qtlalifications listed in this section, law­
yer members of the Tenure Commission shan have the qualifications 
prescribed for persons appointed as judges of the District of Columbia 
courts. l\fembers of the Tenure Commission shall be appointed as 
fo1lows: 

[(A) One member shall be appointed by the President of the 
United States.] . 

[(B)] (A) Two members shall be appointed by the Board of 
Governors of the unified District of Columbia Bar, both of whom 
shall have been engaged in the practice of law in fhe District for at 
least five successive years preceding their appointment. 

fCC) Two members shall be appointed by the Mayor, one of 
whom shall not be a lawyer.] 

(B) One member a/tall be appointed by the Mayor, and shall 
be a la1JJyer. 

[(D)] (0) One member shall be appointed by the Council, and 
shall not be a lawyer. 
. [(E)] (D) One member shall be appointed by the [chief judge 
of the United States District Court] Di8trict of Oolwmbia Joint 
Oowmittee on Judicial Administration for the District of Co­
lumbia, and such member shall be an active or retired [Federal] 
D·istrict of OoZumbia Oourt judge serving in the District. 

No person may serve at the same time on both the District of Columbia 
Jt1dicial Nomination Commission and on the District of Columbia 
Coxnmission on Judicial Disabilities and Tenure. 

• * * * • 
XOMINATION AND APPOIXTUENT OF JUDGES 

SEC. 433. (a) Except as provided in sc('tion 434(d) (1), the [Presi­
dent] ill ayo'r shall nominatt', from the list of pCl"sons recommpnded 
to him by the District. of Columbia .Tudicial Nomination Commission 
estttblished under section 434, and, by and with the ad viet' and consent 
of the [Senate], Oouncu appoint all judges of the District of Colum­
bia courts, 

(b) No person may be nominated or a:ppointed a judge of a District 
of: Columbia court un]e~<; he-
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(1) is a citizen of the United States: 
(2) is an active member of the unified District of Columbia 

Bar and has been engaged in the active practice of law in the 
District for the five years immediately preceding his nomination 
or for such five veal'S has been on the facultv of a law school in 
the District, or 'has been employed as a lawyer by the United 
States or the District of Columbia government; 

(3) is a bona fide resident of the District of Columbia and has 
maintained an actual place of abode in the District for at least 
ni.nety days immediately prior to his nomination, and shall retain 
such .residenc:y as long as he s~rves as such j1:ldge, except jud~s 
appomted prIOr to the effectIve date of thIS part who retam 
residency as required by section 1501(a) of title 11 of the District 
of Columbia Code shall not be required to be residents of the 
District to be eligible for reappointment or to ser\"e any term to 
which reappointed; 

(4:) is recommended to the [Presidentl, Mayor, for such nomi­
nation and appointment, by the District of Columbia Judicial 
Nomination Commission; and 

(5) has not served, within a period of two years prior to his 
nomination. as a me.mber of the Tenure Commission or of the 
District of Columbia Judicial Nomination Commission. 

(c) Not less than three months prior to the expiration of his term of 
office, any judge of the District of Columbia courts may file with the 
Tenure Commission a declaration of candidacy for reappointment. If 
a declaration is not so filed by any judge. il vacancy shall result from 
the expiration of his term of office and shall be filled by appointment as 
provided in subsections (a) and (b). If a declaration is so filed, the 
Tenure Commission shall, not less than thirty days prior to the ex­
piration of the declaring candidate's term of office, prepare and sub­
mit to the [President] ilfayor a written evaluation of the declaring 
candidate's performance during his present term of office and his fitness 
for reappointement to another term. If the Tenure Commission deter­
mines the declaring candidate to be exceptionally well qualified or well 
qna1ified for renppointment to another term, then the term of such 
declaring candidate shall be automaticnlly extended for another full 
term, subject to mandatory retirement, suspension. or removal. If the 
Tenure Commission determines the declaring candidllte to be qualified 
for reappointment to another term, then the rPresiflentll1fay07' may 
nom:innte snch candidate. in which case the [President] Mayor shall 
submit to the [Senate] OO1J!ncil for advice and conRent the renomina­
tion of the declaring candidate as judge. If the [President] Mayor 
determines not to so nominate such declaring candiaate, he shall.nomi­
nate another candidate for such position onlv in accordance with the 
provisions of SI1 hpertions (a.) and (b). If thp Tenl1re (iommil'sion deter­
mines the declaring candidate to be lmqualified for reappointment to 
(mother term. then the [President] !If a,yor shall not snbmit to the 
[Senate] OounciJ, for advice and consent the renominntion of the de­
claring candidate as judge and such judge shall not be eligible for 
reappointment or appointment as a judge of a District of Columbia 
court. 
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DISTRICT OF COL"ClImrA .TUDICIAL NO:1lflNATION CO:1lfMISSlON 

SEC. 434-. (a) There is estabJishecl for the District of Columbia the 
District of Columbia .Judicial Nomination Commission (hercafter in 
this section referred to as the "Commi~sion"). The Commission shall 
consist of [seyell] fi've membl'rs selected in accordance with the provi­
sions of sllbRection (b). Such members shall serye for terms of six 
years [. except that the member selpcted in accordance with subsl'ction 
(b) (4) (A) shan 5en'e for five veal'S: of the members first selected in 
a('cordance with subsection (b) (-1) (D). one member shall serve for 
three veal'S and one member shall sen'e for six years: of the members 

. iirst selected in accordancl' with subsection (b) (4) (C). onc member 
shall serve for a term of three vears and one member shall sen'e for 
live years: the member first selected in accordance with subsection 
(b) (4) (D) shall serH: for sh~ years: and the member first appointed 
in accordance with subsection (b) (4) (E) shall sern for six years.]. 
In making the respectiYe first appointments according to subsections 
(b) (4) (B) and (b) (4) (C). the Mayor and the Board of Governors 
of the unified District of Columbia Bar shall (1esignate, at the time 
of such appointments, which member shall serve for the shorter term 
and \"hich member shall serve for the longer term. 

(b) (1) * * * 
* * * * * * * 

(4) In addition to all other qualifications listed in this section, law-
yer members of the CommisslOn shall have the qualifications pre­
scribed for persons appointed as judges for the District of Columbia 
courts. Members of the Commission shall be appointed as follows: 

[(A) One member shall be appointed by the President of the 
United States.] 

[(B)] (A) Two members shall be appointed by the Board of 
Governors of the unified District of Columbia Bar. both of w110m 
shall have been engaged in the practice of law in the District for 
at least five successive years precedin~ their appointment. 

[(0) Two members shall be appomted by the :Mayor, one of 
whom shall not be a lawyer.] 

(B) One member shall be appointed by the Mayor, aM shall 
be a l-awyer. 

[(D)] (0) One member shall be appointed by the Cmmcil, and 
shall not be a lawver. 

[(E)] (D) One member shall be appointed by the [chief judge 
of the United States District Court for the District of Columbia,] 
J]ist1'ict of Oolumbia Oourts Joint Oommi.ttee on Judicial Admin­
istration. and such member shall be an active or retired [Federal] 
J]istrict of Oolumbia Oourt judge serving in the District. 

'" '" * '" '" 
(d) (1) In the event of a vacancy in any position of the judge of a 

District of Oolumbia court. the Commission shall. within thirty days 
following- tht' OCCl1rrt'IlCt' of such "mcaney. ~nbmit to the [President.] 
Mayor, for possible nomination and appointment. a list of three per­
sons for each vacancy. If more than one vacancy exists at one gnren 
time, the Commission must submit lists in which no person is named 
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mOl'e than once and thl' [President] IIlo/jor may select. more than one 
nominee from one list. "Thenever a vacancy will occur by reason of the 
expiration of such a judge's term of office, the Comm'ission's list ...,I 
nominees shall be submitted to the [President] Mayor not less than 
thirty days prior to the occurrence of such vacancy. In the event the 
[President] Mayor fails to nominate, for [Senate] Oouncil confirma­
tion, one of the persons on the list submitted to him under this section 
within sixty days after receiving such list. the Commission shall 
nominate. and with the nddrc and consent of the [fienate,] OrYUncil, 
appoint one of those persons to fill the vacancy for which such list was 
originallv submitted to the [President.] AI aym'. 

(2) In the event any person recommended by the Commission to 
the [President] Mayor requests that his recommendation be with­
drawn, dies. or in any other way becomes disqualified to sen"e as a 
judge of the District of Columbia courts, the Commission shall 
promptly recommend to the [president] Mayor one person to replace 
the person originally recommended. 

(3) In no instance shall the Commission recommend any person, 
who in the event of timely nomination following a recommendation by 
the Commission, does not meet, upon such nomination, the qualifica­
tions specified in section 433, 

'" '" * .. 11< 

SECTION 1321 OF TrTLE 11, DrsTlUCT OF COLUMBIA CODE 

§ 11-1321. Exclusive jurisdiction of small claims. 

* 

The Small Claims and Conciliation Bl'anch has exclusive jurisdic­
tion of any action within the jurisdiction of the Superior Court which 
is only for the recovery of money, if the amount in controversy does 
not exceed [$750,] $£,000, exclusive of interest, attorney fees, protest 
fees, and costs. An action which affects an interest in real property may 
not be brought in the Branch. If a counterclaim, cross claim, or -any 
other claim or any defense, affecting an interest in real property, is 
made in an action brought in the Branch, the action shall be certified 
to the Civil Division. 

'" '" '" '" '" '" 
o 



MARKUP ON H.R. 2050 AND H.R. 3370 

THURSDAY, OCTOBER 17, 1985 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON JUDICIARY AND EDUCATION,. 

COMMITTEE ON THE DISTRICT OF COLUMBIA, 
. Washington, DC. 

The subcommittee met, pursuant to call, at 10:05 a.m., in room 
1310, Longworth House Office Building, Hon. Mervyn M. Dymally 
(chairman of the subcommittee) presiding. 

Present: Representative Dymally. 
Also present: Edward C. Sylvester, Jr., staff director; Donald M. 

Temple, senior staff counsel; and Donn G. David, senior legislative 
associate. 

[The clean bill, H.R. 3560, follows:] 

(227) 



228 

99TH QONGRESS H R 
1ST SESSION 

8 • 3560 

I 

To require criminal prosecutions concerning violations of the laws of the District 
of Columbia to be conducted in the name of the District, to provide perma­
nent authority for hearing commissioners in the District of Oolumbia courts, 
to modify certain procedures of the District of Columbia Judicial Nomination 
Commission and the District of Columbia Commission on Judicial Disabilities 
and Tenure, and for other purposes. 

:IN THE HOUSE OF REPRESENTATIVES 

OCTOBER 11, 1985 

Mr. Dn!.ALLY introduced the iollo\vingbill; which was referred to the Committee 
on the District of Columbia 

A BILL 
To require criminal prosecutions concerning violations of the 

laws of the District of Oolumbia to be conducted in the 

name of the District, to provide permanent authority for 

hearing commissioners in the District of Oolumbia courts, to 

modify certain procedures of the District of OolumbilL Judi­

cial Nomination Oommission and the District of Oolumbia 

Oommission on Judicial Disabilities and Tenure, and for 

other purposes. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Oongress assembled, 
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1 SECTION 1. SHORT TITLE. 

2 This Act may be cited as the "District of Columbia 

3 Prosecutorial and Judicial Efficiency Act of 1985". 

4 SEC. 2. CONDUCT OF PROSECUTIONS IN THE DISTRICT. 

5 (a) CONDUOT OF PROSECUTIONS.-Section 23-101 of 

6 title 23 of the District of Columbia Code is amended by strik-

7 ing out subsections (c), (d), (e), and (0 and inserting in lieu 

8 thereof the following: 

9 'I(C) Except as otherwise provided by law, all other 

10 criminal prosecutions for offenses under the laws of the Dis:-

11 trict of Columbia and the laws of the .United States applicable 

12 exclusively to the District of Columbia shall be conducted in 

13 the name of the District of Columbia by the United. States 

14 Attorney for the District of Columbia or his or her assistants. 

15 "(d) Notwithstanding any other provision of law, pros-

16 ecutions for offenses under the laws of the District of Colum-

17 biaand the laws of the United States applicable exclusively 

18 to the District of Columbia shall be conducted in the name of 

1.9 the District of Columbia.". 

20 (b) EFFECT OF ClIANGES IN CONDUOT OF PROSEOU~ 

21 TIONS IN THE DISTRIOT.-No prosecution, ·administrative 

22 action, or other proceeding lawfully commenced under any 

23 law of the United States, any law of the United States appli-

24 cable exclusively to the District of Columbia, or any law of 

25 the District of Columbia shall abate solely by reason of the 

26 taking effect of any provision of subsection (a), but such 
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1 action or proceeding shall be continued with such substitu-

2 tions as to parties as may be appropriate. 

3 (0) .ANNuAL REPORT ON PROSECUTIONS.-Not later 

4 than March 1 of each year, the United States attorney for the 

5 District of Oolumbia shall compile and make available an 

6 annual report concerning prosecutions, under the laws of the 

7 D3strict of Oolumbia and the laws of the United States appli~ 

8 cable exclusively to the District of Oolumbia, conducted by 

9 the Office of the United States attorney for the District of 

10 Oolumbia in thc previous calendar year. Such report shall 

11 include the number of prosecutions and convictions by cate-

12 gory and nature of offense, and shall include any recommen-

13 dations concerning the criminal justice system in the District 

14 of Columbia. 

15 SEC. 3. HEARING COMMISSIONERS. 

16 Section 11-1732 of title 11 of the District of Columbia 

17 Oode is amended to read as follows: 

18 '1§11-1732. Hearing commissioners. 

19 "(a) The chief judge of the Superior CQurt may appoint 

20 and remove hearing commissioners who shall serve in the 

21 Superior Court and perform the duties enumerated in subsec-

22 tion (c) of this section and such other duties as are consistent 

23 with the Constitution and laws of the United States and of 

24 the District of Columbia and are assigned by rule of the 

25 Superior Court . 

• IIP. lS60 lB 
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1 "(b) No individual may be appointed or serve as a hear-

2 ing commissioner under this section unless such individual 

3 has been a member of the bar of the District of Oolumbia for 

4 at least three years. 

5 "(c) A hearing commissioner, when specifically desig-

6 nated by the chief judge of the Superior Oourt, may perform 

7 the following functions: 

8 "(1) Administer oaths and affirmations and take 

9 acknowledgments. 

10 "(2) Determine conditions of release and pretrial 

11 detention pursuant to the provisions of title 23 of the 

12 District of Oolumbia Oode (relating to criminal proce-

13 dures). 

14 "(3) Oonduct preliminary examinations in all 

15 criminal cases to determine if there is probable cause 

16 to believe that an offense has been committed and that 

17 the accused committed it. 

18 "(4) Subject to the provisions of subsection (d), 

19 with the consent of the parties involved, make findings 

20 in uncontested proceedings, and in contested hearings 

21 in the civil, criminal, and family divisions of the Supe-

22 rior Oourt. 

23 "(d)(I) With respect to proceedings and hearings under 

24 subsection (0)(4), a rehearing of the case, or a review of the 

25 hearing commissioner's findings, may be made by. a judge of 

• eRR 3560 18 
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1 the appropriate division sua sponte and shall be made upon a 

2 motion of one of the parties, which motion shall be filed 

3 within ten days after the judgment. An appeal to the District 

4 of Columbia Court of Appeals may be made only after a 

5 review hearing is held in the Superior Court. 

6 "(2)(A) In any case brought under sections 11-1101(1), 

7 (3), (10), or (11) involving the establishment or enforcement 

8 of child support, or in any case seeking to modify an existing 

9 child support order, where a hearing commissioner in the 

10 Family Division of the Superior Court finds that there is an 

11 existing duty of support, the hearing commissioner shall con-

12 duct il. hearing on support, make findings, and enter judg-

13 ment. 

14 u(B) If in a case under subparagraph (A), the hearing 

15 commissioner finds that a duty of support exists and makes a 

16 finding that the case involves complex issues requiring judi-

17 cial resolution, the hearing commissioner shall establish a 

18 temporary support obligation and refer unresolved issues to a 

19 judge. 

20 I«C) In cases under subparagraphs (A) and (B) in which 

21 the hearing commissioner finds that there is a duty of support 

22 and the individual owing that duty has been served or given 

23 notice of the proceedings under any applicable statute or 

24 court rule, if that individual fails to appear or otherwise re-

25 spond, the hearing commissioner shall enter a default order. 

1 
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1 "(D) A rehearing or review of the hearing commission-

2 er's findings in a case under subparagraphs (A) and '(B) may 

3 be made by a judge of the Family Division sua sponte. The 

4: findings of the hearing commissioner shall constitute a final 

5 order of the Superior Court.". 

6 SEC. 4. APPOINTMENT OF EXECUTIVE OFFICER OF THE DIS-

7 TRICT OF COLUMBIA COURTS. 

8 Section 11-1703 of title 11 of the District of Columbia 

9 Code is amended-

10 (1) by striking out subsection (b); 

11 (2) by redesignating subsection (c) as subsection 

12 (d); and 

13 (3) by inserting after subsection (a) the following 

14 new subsections: 

15 I/(b) The Executive Officer shall be appointed, and sub-

16 ject to removal, by the Joint Committee on Judicial Adminis-

17 tration with the approval of the chief judges of the District of 

18 Columbia courts. In making such appointment the Joint 

19 Committee shall consider experience and special training in 

20 administrative and executive positions and familiarity with 

21 court procedures. 

22 "(c) The Executive Officer shall be a bona fide resident 

23 of the District of Columbia or become a resident not more 

24 than 180 days after the date of appointment.". 

o(IR 3560 m 
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1 SEC. 5. MANDATORY RETIREMENT AGE OF JUDGES. 

2 Section 431(c) of the District of Oolumbia Self-Govern-

3 ment and' Governmental Reorgani2ation Act is amended by 

4 striking out Useventy" and inserting in lieu thereof "seventy-

5 four". 

6 SEC. 6. APPOINTMENT PANEL FOR THE BOARD OF TRUSTEES 

7 OF TaE PUBLIC DEFENDER SERVICE. 

8 (a) OOMPOSITION OF APPOINTMENT P ANEL.-Section 

9 303 of the District of Oolumbia Oourt Reform and Oriminal 

10 Procedure Act of 1970 (D.O. Oode, 1-2703) is amended in 

11 subsection (b){1)-

12 (1) by striking out subparagraph (A); and 

13 (2) hy redesignating subparagraphs (B), (0), (D), 

14 and (E) as subparagraphs (A), (B), (0), and (D), re-

15 spectively. 

16 (b) PRESIDING OFFICER.-Section 303 of such Act 

17 (D.O. Oode, 1-2703) is further amended in subsection (b){2) 

18 by striking out aOhief Judge of the United States Court of 

19 Appeals for the District of Oolumbia Oircuit" and inserting in 

20 lieu thereof IIOhief Judge of the District of Oolumbia Oourt 

21 of Appeals". 

22 SEC. 7. REORGANIZATION OF AUDIT RESPONSIBILITY. 

23 (a) AUDITOR-MAsTER.-Section 11-1724 of title 11 of 

24 the District of Columbia Code is amended-

25 (1) by striking out lI(1) audit and state fiduciary 

26 accounts,"; and 

ClIIi 3560 m 
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1 (2) by respectively redesignating clauses (2) and 

2 (3) as clauses "(1)" and "(2)". 

3 (b) REGISTER OF WILLs.-Section 11-2104(8.) of title 

. 4 11 of the District of Oolumbia Oode is amended-

5 (1) in paragraph (2) by striking out "and" after 

6 the semicolonj 

7 (2) in paragraph (3) by striking out the period and 

8 inserting in lieu thereof "; and"; and 

9 (3) by inserting at the end thereof the following 

10 new paragraph: 

11 "(4) audit and state fiduciary accounts.". 

12 SEC. 8. ELIMINATION OF DUPLICATE JUDICIAL FINANCIAL 

13 REPORTING REQUIREMENT. 

14 (a) TERMINATION OF FEDERAL DISCLOSURE RE-

15 QUIREMENTs.-Section 303 of the Ethics in Government 

16 Act of 1978 (28 U.S.O. App. 301) is amended by inserting at 

17 the end thereof the following new subsection: 

18 "(11) The provisions of this Act shall not apply to any 

19 judicial officer or employee of the Superior Oourt of the Dis-

20 trict of Oolumbia or the District of Oolumbia Oourt of Ap-

21 peals.". 

22 (b) TECHNICAL AND OONFORMING AMENDMENT.-

23 Section 308(9) of such Act (28 U.S.C. App. 308(9» is 

24 amended by striking out "courts of the District of Oolumbia". 

eHlll560 m . -
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1 SEC. 9. CERTIFICATION OF QUESTIONS OF LAW. 

2 SUbchapter II of Ohapter 7, title 11, District of Oolum-

3 bia Code, is amended by inserting after section 11-722 the 

4 following new section: 

5 u§ Sec. 11-723. Certification of Questions of Law. 

6 "(a) The District of Oolumbia Oourt of Appeals may 

7 answer questions of law certified to it by the Supreme Oourt 

8 of the United States, a Oourt of Appeals of the United 

9 States, or the highest appellate court of any State, if there 

10 are involved in any proceeding before any such certifying 

11 court questions of law of the District of Oolumbia which may 

12 be determinative of the cause pending in such certifying court 

13 and as to which it appears to the certifying. court there is no. 

14 controlling precedent in the decisions of the District of 00-

15 lumbia Oourt of Appeals. 

16 "(b) This section may be invoked by an order of any of 

17 the courts referred to in subsection (a) upon the court's 

18 motion or upon motion of any party to the cause. 

19 "(c) A certification order shall set forth (1) the question 

20 of law to be answered; and (2) a statement of all facts rele-

21 vant to the questions certified and the nature of the contro-

22 versy in which the questions arose. 

23 "(d) A certification order shall be prepared by the certi-

24 fying court and forwarded to the District of Oolumbia Oourt 

25 of Appeals. The District of Oolumbia Oourt of Appeals may 

26 require the original or copies of aU or such portion of the 

Gill 3560 m 
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1 record before the certifying court as are considered necessary 

2 to a determination of the questions certified to it. 

S 'I(e) Fees and costs shall be the same as in appeals 

4 docketed before the District of Columbia Oourt of Appeals 

5 and shall be equalJy divided between the parties unless pre-

6 eluded by statute or by order of the certifying court. 

7 "(f) The District of Oolumbia Oourt of Appeals may pre-

8 scribe the rules of procedure concerning the answering and 

9 certification of questions of law under this section. 

10 "(g) The written opinion of the District of Oolumbia 

11 Oourt of Appeals stating the law governing any questions 

12 certified under subsection (a) shall be sent by the clerk to the 

13 certifying court and to the parties. 

14 "(h)(I) The District of Oolumbia Oourt of Appeals, ,on 

15 its own motion or the motion of any party, may order certifi-

16 cation of questions of law to the highest court of any State 

17 under the conditions desoribed in subsection (a). 

18 "(2) The procedures for certification from the District of 

19 Oolumbia to, a State shall be those provided in the laws of 

20 that State.", 

21 SEC. 10. PUBLIC ACCESS TO MATERIALS OF JUDICIAL NOMI· 

22 NATION COMMISSION. 

23 Section 434(c)(3) of the District of Oolumbia Self-Gov-

24 ernment and Governmental Reorganization Act is amended 

25 by striking out the last sentence and mserting in lieu thereof: 

• eBll 3560 ,. 
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1 "Information, records, and other materials furnished to or de-

2 veloped by the Commission in the performance of its duties 

'3 under this section shall be privileged and confidential. The 

4 District of Columbia Freedom of Information Act and section 

5 552 of title 5, United States Code, (known as the Freedom of 

6 Information Act) shall not apply to any such materials.". 

7 SEC. 11. MEETINGS OF THE JUDICIAL NOMINATION COMMIS· 

8 SION. 

9 Section 434(c)(1) of the District of Columbia Self-Gov-

10 ernment and Governmental Reorganization Act is amended 

11 by inserting at the end thereof "Meetings of the Commission 

12 may be closed to the public. Section 742 of this Act shall not 

13 apply to meetings of the Commission.". 

14 SEC. 12. PUBLIC ANNOUNCEMENT OF JUDICIAL RECOMMEN· 

15 DATIONS. 

16 Section 434(d) of the District of Columbia Self-Govern-

17 ment and Governmental Reorganization Act is amended by 

18 inserting at the end thereof the following new paragraph: 

19 "(4) Upon submission to the President, the name of any 

20 individual recommended under this subsection shall be made 

21 public by the Judicial Nomination Commission.". 
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1 SEC. 13. DISCLOSURE OF CERTAIN INFORMATION TO THE JU. 

2 mCIAL NOMINATION COMMISSION. 

3 Section 11-1528 of title 11, District of Columbia Code, 

4 is amended by striking out all of subsection (a) and inserting 

5 in lieu thereof the following; 

6 "(a)(1) Subject to paragraph (2), the filing of papers 

7 with, and the giving of testimony before, the Commission 

8 shall be privileged. Subject to paragraph (2), hearings before 

9 the Commission, the record thereot, and materials and papers 

10 filed in connection with such hearings shall be confidentia1. 

11 "(2)(A) The judge whose conduct or health is the subject 

12 of any proceedings under this subchapter may disclose or au-

13 thorize the disclosure of any information under paragraph (1). 

14 "(B) With respect to a prosecution of a witness for per-

15 jury or on review of a decipion of the Commission, the record 

16 of hearings before the Commission and all papers filed in con-

17 nection with such hearing shall be disclosed to the extent 

18 required for such prosecution or review. 

19 "(C) Upon request, the Commission shall disclose, on a 

20 privileged and confidential basis, to the District of Oolumbia 

21 Judicial Nomination Oommission any information under para-

22 g:-aph (1) concerning any judge being considered by such 

23 nomination commission for elevation to the District of Co-

24 lumbia Oourt of Appeals or for chief judge of a District of 

25 Columbia court/'. 
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1 SEC. 14. REAPPOINTMENT TO JUDICIAL OFFICE. 

2 Section 433(c) of the District of Oolumbia Self~Govern-

3 ment and Governmental Reorganization Act is aruended-

4 (1) in the first sentence by striking out "three 

5 months" ana inserting in lieu thereof "six months"; 

6 and 

7 (2) in the second sentence, by striking out 

8 "thirty" and inserting in lieu thereof '·'sixty". 

9 SEC. 15. MODIFICATION OF JUDICIAL REAPPOINTMENT EV AL· 

10 UATION CATEGORIES. 

11 Section 433(c) of the District of Oolumbia Self-Govern~ 

12 "!lent and Governmental Reorganization A~t is amended in 

13 the third sentence by striking out "exceptionally well-quali-

14 fied or". 

15 SEC. 16. SERVICES OF RETIRED JUDGES. 

16 Section 11-1504(a) of title 11, District of Oolumbia 

17 Oode, is amended by striking out paragraphs (2) and (3) and 

18 inserting after paragraph (I) the following new paragraph: 

19 "(2) .At any time prior to or after retirement, a judge 

20 may request recommendation from the District of Oolumbia 

21 Oommis$ion on Judicial Disabilities and Tenure (hereinafter 

22 in this section referred to as the "Oommission") to be ap-

23 pointed as a senior judge in accordance with this section.". 
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1 SEC. 17. EXTENSION OF PERIOD FOR SUBMITTING JUDICIAL 

2 NOMINATIONS. 

3 Section 434{d)(1) of the District of Columbia Self-Gov-

4 ernment and Governmental Reorganization Act is amended 

5 by striking out "thirty days" each place it appears and in-

6 serting in lieu thereof "sixty days". 

7 SEC. 18. EFFECTIVE DATE. 

8 This Act shall take effect on the date of the enactment 

9 of this Act. 

o 
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Mr. DYMALLY. The Subcommittee on Judiciary and Education 
will come to order. 

I would like to submit for the record my statement on H.R. 2050 
and H.R. 3370. 

[The prepared statement of Mr. Dymally follows:] 

:'tERVYfi I:" DY'iA;"LY 

CC"'1JTTEE on THE D] STR] CT OF COLU~IBIA 

Wl\IP":tt:;, SUBCO~rllTTEE ON JUDICIARY AriD EDUCATiON 

GOOD r10RNJ~G! 

ON 
H. n. 205') Arm H. R. 3370 

SUBCO·~t\1J nEE '1ARIC -UPS 

THURSD'w, OCTODEfl 17, 1985 
9:00 A.I:. 

THE SUBCOHMITTEE ON JUDICIARV AND EDUCATION IS CALLED TO ORDER 

TO CONSIOER TWO BILLS: II.R, 2050 AND 11.P.. 3370. 

EARLIER THIS SESSION THE SUBC01~!~ITTEE FAVORABLY REPORTED TO THE 

FULL Cor'lHlTTEE, H,P •• 2940, A BILL TO ESTABLlSH A SEPARATE AND 

INDEPENDENT JURY SYSTEH FOR THE DISTRICT OF COLUMBIA. T,·l\s BILL 

WOULD AMEND T ITL.E 11 OF THE D I STR I CT OF COL.Ur·IB·1 A CODE TO TRANSFER 

CONTROL OVER LOcAL JURIES FROH THE U,S, DISTRICT COURT TO THE DISTRICT 

01'" COLUt1BIA SUPERIOR COURT AND TO FACILITATE THE IHPLEHEriTATlON 01= A 

"ONE DAY ONE TRIAL" JURY SYSTE!'t LOCALLY, 

S I!H LAR TO H. R. 29L!b, TliE B r LLS EEI=ORE US Tli I S ~IORN I N(i ADDRESS 

BOTH HOrlE P.ULE CONCERNS AND THE IHDROVH1ENT AND EFFICIENCY OF THE LOCAL 

JUDICIAL SYSTEM 

H.R. 2059 IS A REINTRODUCTION OF fI.n, 3359, A BILL INTRODUCED AND 

PASSED BY THE /lOUSE OF REPRESENTATl VES I N THE 98TH CONGRESS, IT WOULD 

TRANSFER PAROLE OVER DISTRICT OF COLUNBIA CODE OFFENDERS IN FEDERAL 

PRISONS fROM THE U,S, PAROLE COl1tHSSION TO THE DISTRICT 01" COLUMBIA 
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PAROLE BOARD, ~OST IMPORTANT) IT SEEKS TO RESOLVE A LONGSTANDING 

LEGAL PROBLEM IN THE PAROLE AREA, 

THERE ARE OVER 1,700 DISTRICT OF COLUMBIA CODE OFFENDERS HOUSED 

IN FEDERAL BUREAU OF PRISON FACILITlES. MALE DISTRICT OF COLUMBlA 

CODE OFFENDERS ARE PLACED IN FEDERAL FACILITIES FOR SELECTIVE CUSTODY 

AND VARIOUS OTHER REASONS. FEHALE DISTRICT OF COLUMBIA OFFENDERS 

SENTENCED TO GREATER THAN ONE YEAR TERI1S ARE PLACED IN FEDERAL FACI LI"'; 

TIES, THIS [S DUE TO THE ABSENCE OF A LOCAL PENAL FACILITY FOR 

FEI1ALE OFFENDERS, MOST OF THESE FEMALE OFFENDERS ARE CONFINED AT 

ALDERSON, HEST VIRGINIA OVER 300 HILES FROH THE DISTRICT OF COLUMBIA. 

OTHERS ARE CONFINEP AS FAR AWAY AS TEXAS', 

UNDER PRESIONT LAW" AT SECTION 24-209 OF THE DISTRICT OF COLUMBIA 

CODE, THE PLACE OF AN OFFENDER'S CONFINEMENT DETERHINES PAROLE 

AUTHORITY. THIS LAW IS CONTRARY TO CURRENT FEDERAL-STATE PAROLE 

PRACTICES. ACCORDING TO THE UNITED STATES PAROLE COMMISSION, THE 

DISTRICT OF COLUMBIA IS THE QJil.Y. GOVERNMENT HOUSING INMATES iN FEDERAL 

CORRECTION INSTITUTIONS WHICH DOES NOT RETAIN PAROLE AUTHORITY. As 

A RESULT OF THIS PRACTICE SEVERAL FEDERAL LAWSUITS BY BOTH MALE AND 

FEMALE DISTRICT OF COLUMBIA CODE OFFENDERS IN FEDERAL PRISONS HAVE 

BEEN FILED, 

As WE CONSIDER THIS BILL SEVERAL POINTS ARE WORTH NOTING. FIRST, 

SINCE THE HOUSE PASSED THIS BILL IN THE LAST CONGRESS THE DISTRICT OF 

COLUMBIA HAS REVISED ITS PAROLE GUIDELINES, CONSISTENT WITH CERTAIN 

RECOMMENDATIONS MADE BY SENATOR ARl.EN SPECTOR AND UNITED STATES 

AnORNEY FOR THE DISTRICT OF COLUMBIA, JOSEPH DIGENOVA. SECOND, THE 

PRISON OVERCROWDING PROBLEM IN THE DISTRICT HAS RESULTED IN AN 

INCREASED NUMBER OF DISTRICT OF COLUMBIA INMATES BEING TRANSFERRED TO 
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FEDSRAL PRISONS, THIRD. CONGRESS RECENTLY PASSED THE COMPREHENSIVE 

CJUME CONTROL ACT OF 1983., WHI CH WOULD ABOL! SH FEDERAL PAROLE AND 

THE UNITED STATES PAROLE COMMISSION IN 1991. 

FINALLY, SECTION 24-209 BECAI1E LAW ALMOST 50 YEARS AGO AND 

40 YEARS PRIOR TO THE HOME RULE ACT. MOREOVER, ITS LANGUAGE REMAINS 

AMBIGUOUS, FOR EXAMPLE, NEITHER SECTION 24-209 NOR ITS LEGISLATIVE 

HISTORY ANS~IERS WHETHER THE UNITED STATES PAROLE COMMISSION SHOULD 

APPLY DISTRICT OF COLUMBIA PAROLE STANDARDS WHEN IT CONSIDERS PAROLE 

FOR DISTRICT OF COLUMBIA CODE OFFENDERS. GIVEN THIS HISTORY, 

APPROPRIATE AMENDMENT IS OVERDUE. 

LAw SUITS FILED II~ RESPONSE TO THIS PROVISION REMAIN UNSOLVED 

AND CONTINUE TO CONSUME TIME AND EXPENSE. THIS LEGISLATION PROVIDES 

A PRACTICAL AND LEGALLY SOUND REMEDY TO THIS LONGSTANDING PROBLEM. 

H,R, 3370, THE PROSECUTORIAL AND JUDICIAL EFFICIENCY ACT OF 1985 J 

IS A BILL WHICH EVOLVES IN LARGE PART FROM RECOM~lENDATIONS OF THE 

DISTRICT OF COLUMBIA COURT STUDY COMMITTEE (UNDER THE CHAIRMANSHIP OF 

MR. CHARLES ~ORSKY) AND THE DISTRICT OF COLUMBIA COURTS. 

THIS BILL SEEKS TO CLARIFY THAT DISTRICT OF COLUMBIA CODE MATTERS 

DO NOT "ARISE UNDER" THE LAWS OF THE UNITED STATES AND DISTRICT OF 

COLUMBIA CODE OFFENDERS ARE CRIMES AGAINST THE DISTRICT OF COLUMBIA) 

NOT AGAINST THE UNITED STATES. 

ALSO, IT WOULD AUTHORIZE HEARING cOt1MISSIONERS FOR THE COURT ON 

A PERMANENT BASIS, IMPROVE JUDICIAL NOMINATION AND TENURE COMI1ISSION 

PROCEDURES AND OTHER MATTERS. 

THESE BILLS CO/1E BEFORE THE SUBCOMMITTEE THROUGH BIPARTISAN 

COOPERATION. THEY HAVE BEEN GIVEN SERIOUS SCRUTINY AND CERTAIN 
RECOMMENDATIONS HAVE BEEN MADE WHICH WILL IMPROVE THEM. THUS, 1 

WILL BE INTRODUCING AN MIENDMENT IN THE NATURE OF A SUBSTITUTE SO 

REFLECT! NG THESE CHANGES. 
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Chairman DYMAI,LY. The subcommittee is considering R.R. 2050 
on the powers of the D.C. Parole Board and R.R. 3370 on court pro­
cedures, and other matters. 

I have an amendment in the nature of a substitute, reflecting bi­
partisan concerns which modify R.R. 3370. Without objection, that 
amendment will be approved and incorporated in a clean bill. The 
clean bill is numbered R.R. 3560. 

In the absence of a quorum and without objection, as chairman 
of the subcommittee, I will refer R.R. 2050 and R.R. 3370 and R.R. 
3560 to the full committee for such action as they may deem appro­
priate. 

The subcommittee has already voted to report to the full commit­
tee R.R. 2717, the independent jury system bill, for which a clean 
bill, R.R. 2946, incorporates amendments proposed by Mr. Bliley 
and adopted by the subcommittee. 

Without objection, R.R. 2946 will also be referred to the full com­
mittee. I take this action in my capacity as chairman, with the 
hope that the full committee will take the necessary action to send 
these bills out of committee. 

The meeting is adjourned. 
[Whereupon, at 10:07 a.m., the subcommittee Vias adjourned, sub­

ject to the call of the Chair.] 



COMMITTEE MARKUP OF THE FOLLOWING BILLS 
EN BLOC: H.R. 2050, H.R. 2946, AND H.U. 3578 

'TUESDAY, OCTOBER 22, 1985 

HOUSE OF REPRESENTATIYES, 
COMMITTEE ON THE DISTRICT OF COLUMBIA, 

Washington, DC. 
The committee met, pursuant to call, at 9:15 a.m. in room 1310, 

Longworth House Office Building, Hon. Ronald V. Dellums (chair­
man of the committee) presiding. 

Present: Representatives Dellums, Fauntroy, Mazzoli, Stark, 
Barnes, Dymally, Wheat, McKinney, and Combest. 

Staff present: Edward C. Sylvester, Jr., staff director; Robert B. 
Brauer, senior staff assistant; Donald M. Temple, senior staff coun­
sel; Sandra Fiske and Julius Hobson, Jr., staff assistants; Donn G. 
Davis, senior legislative associate; John Gnorski, minority staff di­
rector; and Ronald P. Hamm, minority staff assistant. 

[The bill, H.R. 3578, follows along with a section-by-section analysis:] 
[This markup may also be found in serial No. 99-6 hearing. H.R. 

2946 is the clean bill of H.R. 2717.] 

(247) 
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99TH OONGRESS H R 3578 
1ST SESSION .. . 

To provide permanent authority for hearing commissioners in the District of 
Oolumbia courts, to modify e,ertain procedures of the District of Oolumbia 
Judicial Nomination Oommission and the District of Oolumbia Oommission 
on Judicial Disabilities and Tenure, and for other purposes. 

IN THE HOUSE OF REPRESENTATIVES 

OCTOBER 17, 1985 

Mr. Dn.fALLY introduced the following bill; which was referred to the Committee 
on the District of Columbia 

A BILL 
To provide permanent authority for hearing commissioners III 

the District of Columbia courts, to modify certain proce­

dures of the District of Columbia Judicial Nomination Com­

mission and the District of Columbia Commission on J udi­

ciaI Disabilities and Tenure, and for other purposes. 

1 Be it enacted hy the Senate and House of Representa-

2 lives of the United Slates of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "District of Columbia 

5 Prosecutorial and Judicial Efficiency Act of 1985". 
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1 SEC. 2. ANNUA.L REPORT ON PROSECUTIONS. 

2 Not later than March 1 of each year, the United States 

3 attorney for the District of Columbia shall compile and make 

4 available an annual report concerning prosecutions, under the 

5 laws of the District of Columbia and the laws of the United 

6 States applicable exclusively to the District of Columbia, 

7 conducted by the Office of the. United States attorney for the 

8 District of Oolumbia in the previous calendar year. Such 

9 report shall include the number of prosecutions and convic-

10 tions by category and nature of offense, and shall include any 

11 recommendations concerning the criminal justice system in 

12 the District of Columbia. 

13 SEC. 3. HEARING COMMISSIONERS. 

14 Section 11-1732 of title 11 of the District of Oolumbia 

15 Code is amended to read as follows: 

16 "§ 11-1732. Hearing commissioners. 

17 "(a) The chief judge of the Superior Court may appoint 

18 and remove hearing commissioners who shall serve in the 

19 Superior Court and perform the duties enumerated in subsec-

20 tion (c) of this section and such other duties as are consistent 

21 with the Constitution and laws of the United States and of 

22 the District of Columbia and are assigned by rule of the 

23 Superior Court. 

24 "(b) No individual may be appointed or serve as a hear-

25 ing commissioner under this section unless such individual 

OIlll3578 m 
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1 has been a member of the bar of the District of Columbia for 

2 at least three years. 

3 I/(c) A hearing commissioner, when specifically desig-

4 nated by the chief judge of the Superior Court, may perform 

5 the following functions: 

6 "(1) Administer oaths and affirmations and take 

7 acknowledgments. 

8 "(2) Determine conditions of release and pretrial 

9 detention pursuant to the provisions of title 23 of the 

10 District of Columbia Code (relating to criminal proce-

II dures). 

12 "(3) Conduct preliminary examinations in all 

13 criminal cases to determine if there is probable cause 

14 to believe that an offense has been committed and that 

15 the accused committed it. 

16 "(4) SUbject to the provisions of subsection (d), 

17 with the consent of the parties involved, make fhIdings 

18 in uncontested proceedings, and in contested hearings 

19 in the civil, criminal, and family divisions of the Supe-

20 rior Court. 

21 "(d)(l) With respect to proceedings and hearings under 

22 subsection (c)(4), a rehearing of the case, or a review of the 

23 hearing commissioner's findings, may be made by a judge of 

24 the appropriate division sua sponte and shaH he made upon a 

25 motion of one of the parties, which motion shall be filed 

. ,., 
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1 within ten days after the judgment. An appeal to the District 

2 of Columbia Court of Appeals may be made only after a 

3 review hearing is held in the Superior Court. 

4 "(2)(A) In any case brought under sections 11-1101 (1), 

5 (3), (10), or (11) involving the establishment or enforcement 

6 of child support, or in any case seeking to modify an existing 

7 child support order, where a hearing commissioner in the 

B Family Division of the Superior Oourt finds that there is an 

9 existing duty of support, the hearing commissioner shall con-

10 duct a hearing on support, make findings, and enter judg-

11 ment. 

12 "(8) If in a case under subparagraph (A), the hearing 

13 commissioner finds that a duty of support exists and makes a 

14 finding that the case involves complex issues requiring judi-

15 cial resolution, the hearing commissioner ~hall establish a 

16 temporary support obligation and refer unresolved issues to a 

17 judge. 

18 "(O) In cases under subparagraphs (A) and·(B) in which 

19 the hearing commissioner finds that there is a duty of support 

20 and the individual OWU1g that duty has been senred or given 

21 110tice of the proceedings under any applicable statute or 

22 court rule, if that individual fails to appear or otherwise re-

23 spond, the hearing commissioner shall enter a default order. 

24 u(D) A rehearing or review of the hearing commission-

25 er's findings in a case under subparagraphs (A) and (B) may 

56-728 0 - 86 - 9 
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1 be made by a judge of the Family Division sua sponte. The 

2 fincHngs of the haring commissioner shall constitute a final 

:3 order of the Superior Court.". 

4 SEC. 4. APPOINTMENT OF EXECUTIVE OFFICER OF THE DIS-

5 TRIeT OF COLUMBIA COURTS. 

6 Section 11-1703 of title 11 of the District of Columbia 

7 Code is amended-

8 (1) by striking out subsection (b)i 

9 (2) by redesignating subsection (c) as subsection 

10 (d)i and 

11 (3) by inserting after subsection (a) the follo,ving 

12 new subsections: 

13 "(b) The Executive Officer shall be appointed, and sub-

14 ject to removal, by the Joint Committee on Judicial Adminis-

15 tration with the approval of the chief judges of tile District of 

16 Columbia courts. In making such appointment the Joint 

17 Committee shall consider experience and special training in 

18 administrative and executive positions and familiarity with 

19 court procedures. 

20 «(c) The Executive Officer shall be a bona fide resident 

21 of the District of Columbia or become a resident not more 

22 than 180 days after the date of appointment. ". 

23 SEC. 5. MANDATORY RETIREMENT AGE OF JUDGES. 

24 Section 431(0) of the District of Columbia Seli-Govern-

25 ment and Governmental Reorganization Act is amended by 

.. 
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1 striking out "seventy" and inserting in lieu thereof <lseventy-

2 four". 

3 SEC. 6. APPOINTl'tIENT PANEL FOR THE BOARD OF TRUS'l'EES 

4 OF THE PUBLIC DEFENDER SERVICE. 

5 (a) COMPOSITION OF APPOINTMENT P ANEL.-Section 

6 303 of the District of Columbia Oourt Reform and Criminal 

7 Procedure Act of 1970 (D.C. Oode, 1-2703) is amended in 

8 subsection (b)(I)-

9 (1) by striking out subparagraph (A); and 

10 (2) by redesignating subparagraphs (B), (0), (D), 

11 and (E) as subparagraphs (A), (B), (0), and (D), 

12 respectively. 

13 (b) PRESIDING OFFIOER.-Section 303 of such Act 

14 (D.O. Oode, 1-2703) is further amended in subsection (b)(2) 

15 by striking out "Chief Judge of the United States Oourt of 

16 Appeals for the District of Columbia Circuit" and inserting in 

17 lieu thereof "Ohief Judge of the District of Columbia Oourt 

18 of Appeals" . 

19 SEC. 7. REORGANIZA'rION OF AUDIT RESPONSIBILITY. 

20 (a) AUDITOR-MAsTER.-Section 11-1724 of title 11 of 

21 the District of Columbia Code is amended-

22 (1) by striking out "(1) audit and state fiduciary 

23 accounts,"; and 

24 (2) by respectively designating clauses (2) and (3) 

25 as clauses 1/(1)" and "(2)". 
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1 (b) REGISTER OF WILLs.-Section 11-2104(a) of title 

2 11 of the District of Columbia Code is amended-

3 (1) in paragraph (2) by striking out "and" after 

4 the semicolon; 

5 (2) in paragraph (3) by striking out the period and 

6 inserting in lieu thereof "; and"; and 

7 (8) by inserting at the end thereof the following 

8 new paragraph: 

9 "(4) audit and state fiduciary accounts.". 

10 SEC. 8. ELIMINATION OF DUPLICATE JUDICIAL FINANCIAL 

11 REPORTING REQUIREMENT. 

] 2 (a) TERMINATION OF FEDERAL DISOLOSURE RE-

18 QUIREMENTS.-Section 808 of the Ethics :in Government 

14 Act of 1978 (28 U.S.C. App. 801) is amended by inserting at 

15 the end thereof the following new subsection: 

16 "(h) The provisions of this Act shall not apply to any 

17 judicial officer or employee of the Superior Court of the 

18 District of Columbia or the District of Columbia Court of 

19 Appeals.". 

20 (b) TECHNICAL AND CONFORMING AMENDMENT.-

21 Section 308(9) of such Act (28 U.S.C. App. 308(9» is 

22 amended by striking out "courts of the District of Columbia". 
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1 SEC. 9. CERTIFICATION OF QUESTIONS OF LAW. 

2 Subchapter IT of Ohapter 7, title 11, District of Oolum-

3 bia Oode, is amended by inserting after section 11-722 the 

4 following new section: 

5 "§ Sec. 11-7~3. Certification of Questions of Law. 

6 "(a) The District of Oolumbia Oourt of Appeals may 

7 answer questions of law certified to it by the Supreme Oourt 

8 of the United States, a Oourt of Appeals of the United 

9 States, or the highest appellate court of any State, if there 

10 are involved in any proceeding before any such certifying 

11 court questions of law of the District of Oolumbia which may 

12 be determinative of the cause pending in such certifying eourt 

13 and as to which it appears to the certifying court there is no 

14 controlling precedent in the decisions of the District of. 

15 Oolumbia Oourt of Appeals. 

16 "(b) This section may be invoked by an order of any of 

17 the courts referred to in subsection (a) upon the court's 

18 motion or upon motivn of any party to the cause. 

19 "(c) A certification order shall set forth (1) the question 

20 of law to be answered; and (2) a statement of all facts 1'ele-

21 vant to the questions certified and the nature of the contro-

22 versy in which the questions arose. 

23 "(d) A certification order shall be prepared by the certi-

24 fying court and forwarded to the District of Oolumbia Oourt 

25 of Appeals. The District of Oolumbia Oourt of Appeals may 

26 require the original or copies of all or such portion of the 
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1 record before the certifying court as are considered necessary 

2 to a determination of the questions certified to it. 

B "(e) Fees and costs shall be the same all. in appeals 

4 docketed beiore the District of Columbia Court of Appeals 

5 and shall be equally divided between the parties unless pre-

6 cluded by statute or by order of the certifying court. 

7 "(f) The District of Columbia Court of Appeals may pre-

8 scribe the rules of procedure concerning the answering and 

9 certification of questions of law under this section. 

10 "(g) The written opinion of the District of ColUlnbia 

11 Court of Appeals stating the law governing any questions 

12 certified. under subsection (a) shall be Slmt by the clerk to the 

13 certifying court and to the parties. 

14 "(h)(I) The District of Columbia Court of Appeals, on 

15 its own motion or the motion of any party, may order certifi-

16 cation of questions of law to the highest ~ourt of any State 

17 under the conditions described in subsection (a). 

18 "(2) The procedures for certification from the Di.strict of 

19 Columbia to a State shall be those provided in the laws of 

20 that State:'. 

21 SEC. 10. PUBLIC ACCESS TO MATERIALS OF JUDICIAL NOMI. 

22 NATION COMMISSION. 

23 Section 434(c)(3) of the District of Columbia Self-Gov-

24 ernment and Governmental Reorganization Act is amended 

25 by striking out the last sentence and inserting in lieu thereof: 



257 

10 

1 "Information, records, and other materials furnished to or de~ 

2 veloped by the Commission in the performance of its duties 

3 under this section shall be privileged and confidential. Section 

4 552 of title 5, United States Code, (known as the Freedom of 

5 Information Act) shall not apply to any such materials.". 

6 SEC. 11. MEETINGS OF THE JUDICIAL NOMINATION COMMIS· 

7 SION. 

8 Section 434(c)(I) of the District of Columbia Self-Gov-

9 ernment and Governmental Reorganization Act is amended 

10 by inserting at the end thereof "Meetings of the Commission 

11 may be closed to the public. Section 742 of this Act shall not 

12 apply to meetings of the Commission.". 

13 SEC. 12. PUBLIC ANNOUNCEMENT OF JUDICIAL RECOMMEN· 

14 nATIONS. 

15 Section 434(d) of the District of Columbia Self-Govern-

16 ment and Governmental Reorganization Aot is amended by 

17 inserting at the end thereof the following new paragraph: 

18 «(4) Upon submission to the President, the name of any 

19 individual recommended under this subsection shall be made 

20 public by the Judicial Nomination Commission.". 

21 SEC. 13. DISCLOSURE OF CERTAIN INFORMATION TO THE 

22 JUDICIAL NOMINATION COMMISSION. 

23 Section 11-1528 of title 11, Distriot of Columbia Code, 

24 is amended by striking out all of subsection (a) and inserting 

25 in lieu thereof the following: 
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1 U(a)(l) Subject to paragraph (2), the filing of papers 

2 with, and the giving of testimony before, the Commission 

3 shall be privileged. Subject to paragraph (2), hearings before 

4 the Commission, the record thereof, and materials and papers 

5 filed in connection with such hearings shall be confidential. 

6 "(2)(A) The judge whose conduct or health is the subject 

7 of any proceedings under this subchapter may disclose or au­

S thorize the disclosure of any information under paragraph (1). 

9 "(B) With respect to a prosecution of a witness for per-

10 jury or on review of a decision of the Commission, the record 

11 of hearings before the Commission and all papers filed in con-

12 nection with such hearing shall be disclosed to the extent 

13 required for such prosecution or review. 

14 "(C) Upon request, the Commission shall disclose, on a 

15 privileged and confidential basis, to the District of Columbia 

16 Judicial Nomination Commission any information under para-

17 graph (1) concerning any judge being considered by such 

18 nomination commission for elevation to the District of 

19 Columbia Court of Appeals or for chief judge of a District of 

20 Columbia court.". 

21 SEC. 14. REAPPOINTMENT TO JUDICIAL OFFICE. 

22 Section 433(c) of the District of Columbia Self-Govern-

23 ment and Governmental Reorganization Act is amended-
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1 (1) in the first sentence by striking out "three 

2 months" and inserting in lieu thereof "six months"; 

3 and 

4 (2) in the second sentence, by striking out 

5 "thirty" and inserting in lieu thereof "sixty". 

6 SEC. 15. MODIFICATION OF JUDICIAL REAPPOINTMENT EVAL-

7 UATION CATEGORIES. 

8 Section 433(c) of the District of Columbia Self-Govern-

}) ment and Governmental Reorganization Act is amended in 

10 the third sentence by striking out "exceptionally well-quali-

11 fied or". 

12 SEC. 16. SERVICES OF RETIRED JUDGES. 

13 Section 11-1504(a) of title 11, District of Columbia 

14 Code, is amended by striking out paragraphs (2) and (3) and 

15 inserting after paragraph (1) the following new paragraph: 

16 "(2) At any time prior to or after retirement, a judge 

17 may request recommendation from the District of Columbia 

18 Commission on Judicial Disabilities and Tenure (hereinafter 

19 in this section referred to as the "Commission") to be ap-

20 pointed as a senior judge in accordance with this section.". 

21 SEC. 17. EXTENSION 01<' PERIOD FOR SUBMITTING JUDICIAL 

22 NOMINATIONS. 

23 Section 434(d)(I) of the District of Columbia Self-Gov-

24 ernment and Governmental Reorganization Act is amended 

56-728 0 - 86 - 10 
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1 by striking out "thirty days" each place it appears and in-

2 serting in lieu thereof "SLxty days". 

3 SEC. 18. EFFECTIVE DATE. 

4 This Act shall take effect on the data of the enactment 

5 of this Act. 

o 
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SECTION BY SECTION ANALYSIS 

OF 

H. R. 3578 

SHORT TITLE 
Provides Short Title of Bill: "District of Columbia 
Prosecutorial and Judicial Efficiency Act of 1985." 

PROSECUTIONS IN THE DISTRICT OF COLUMBIA 
Requires the United States Attorney for the District of 
Columbia to publish an annllal report concerning its 
District of Columbia Criminal Justice Activity In 
prosecutions. convictions. and nature of offenses by 
category. 

HEARING OFFICERS 
Provides permanent authority and guidelines for appointment 
and authority of hearing officers in the District of Columbia 
Superior Court and provides certain guidelines consistent 
with federal statutory requirements. 

APPOINTMENT OF EXECUTIVE OFFICER OF THE DISTRICT 
OF COLUMBlA COURTS 
Amends Section 1703(b). title 11 of the District of 
Columbia Code. to eliminate the requirement that the 
Executive Officer of the District of Columbia Courts be 
appointed from a list of candidates submitted by the 
Director of the Administrative Office of the United 
States courts. 

MANDATORY RETIREMENT AGE OF JUDGES 
Amends Section 431(c) of the District of Columbia Self 
Government and Governmental Reorganization Act (hereafter 
"the Act") to comply wIth P.L. 93-198 which amended 
Section 1502 of title 11, District of Columbia Code. This 
Act changed the mandatory retirement age for District 
of Columbia Court Judges from 70 to 74. 

APPOINTMENT PANEL FOR THE BOARD OF TRUSTEES 
OF THE PUBLIC DEFENDER SERVICE 
Amends Sectfon 2703 of Title I, District of Columbia 
Code. to remove the Chief Judge of the United States 
Court of Appeals for the District of Columbia from the 
appointment panel for the Board of Trustees of the Public 
Defender Service and to require the Chief Judge of the 
District of Columbia Court of Appeals to preside over 
the panel. 

REORGANIZATION OF AUDIT RESPONSIBILITY 
Amends Sections 1724 and 2104 of title 11 of the District 
of Columbia Code to integrate the Auditor Master's office 
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within the Probate Division of the District of Columbia 
Superior Court. 

ELIMINATION OF DUPLICATE JUDICIAL FINANCIAL 
REPORTING REQUIREMENT 
Amends Section 303 of the Ethics in Government Act of 
1978, (28 U.S.C. App. 301). This would result in judges 
of District of ColumbIa Courts being require .... to file financial 
disclosure reports exclusively with the District of Columbia 
Judicial Disabilities and Tenure Commission. 

CERTIFICATION OF QUESTIONS OF LAW 
Amends subchapter 11 of Chapter 7, title 11 District 
of Columbia Code, to provide the District of Columbia 
Court of Appeals authority to answer certain undecided 
questions of District of Columbia law that may be 
determinative of proceedings pending in the certifying 
court. 

PUBLIC ACCESS TO MATERIALS OF JUDICIAL NOMINATION 
COMMISSION 
Amends Section U34(c) (3) of the Hom", Rule Act, as 
amended, to exempt materials relevant to the judicial 
nomination consideration process from the Federal Freedom 
of I nformation Acts. 

MEETINGS OF THE JUDICIAL NOMINATION COMMISSION 
Amends Section. 434(c) of the Act to allow the Judicial 
Nomination Commission to hold closed meetings 'in its 
consideration process. It also exempts the Commission 
from Section 742 of the Home Rule Act, as amended. 

PUBLIC ANNOUNCEMENT OF JUDICIAL RECOMMENDATIONS 
Amends 434(d) of the Home Rule Act, as amended, to 
require the Commission to make a public announcement 
of its judicial Recommendations when it submits the 
recommendation to the President. 

DISCLQC;URE OF CERTAIN INFORMATION TO THE 
JUDICIAL NOMINATION COMMISSION 
Amends Section 11-1528 of the District of Columbia Code 
to authorize the District of Columbia Judicial Disability 
and Tenure Commission to disclose to the District of 
Columbia Judicial Nomination Commission information 
relating to the nomination of any candidate for chief 
judgeship of appellate or Superior Court. 

REAPPOINTMENT TO JUDICIAL OFFICE 
Amends Section 4l:l[c) of the Home Rule Act, as amended, 
to require judges seeking reappointment to state their 
intention for an additional term of six months or 180 
days prior to the expiration of their current term of 
office. 

Would also require the Tenure Commission to prepare 
and submit to the President a written evaluation of the 
declaring candidate's performance during his or her 
po-esent term of office not less than sixty (60) days 
prior to the eXpiration of the candidate's term of office. 

MODIFICATION OF JUDICIAL REAPPOINTMENT EVALUATION 
CATEGORIES 
Amends Section 433(c) of the Home Rule Act, as amended, 
to eliminate judicial reappointment evaluation category 
of "exceptionally well qualified." 

EFFECTIVE DATES 
The provisions of the bill would become effective 
Immediately. 
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The CHAIRMAN. The Committee on the District of Columbia will 
come to order. 

Before we proceed with the business of today's meeting, I am 
pleased to advise the committee members that Congressman Larry 
Combest from the 19th District of Texas has joined the committee, 
and we look forward to his participation, and the Chair would yield 
briefly to my distinguished colleague from Connecticut; for any re­
marks he may have with respect to our new colleague. 

Mr. McKINNEY. Well, thank you, Mr. Chairman. There is a cer­
tain amount of heroism in anybody that wants to join us here in 
our happy family, and we have been understaff on the minority 
side, and I am delighted to be finally staffed again, so to speak. 

The CHAIRMAN. I thank my colleague for his remarks. 
The gentleman from California. 
Mr. DYMALLY. Mr. Chairman, the gentleman from Texas I be­

lieve attended his first meeting last week, and we would extend to 
him a very warm welcome and look forward to working with him. 

The CHAIRMAN. I thank the gentleman for his remarks. 
The purpose of today's full committee meeting is to mark up 

three pieces of legislation which affect; the city's authority over the 
parole of D.C. codefenders and matters related to the judicial 
system. 

We are marking up bill H.R. 2050 on the parole board; H.R. 3578, 
a clean bilI for the bill H.R. 3370 on court procedures. These bills 
were considered thoroughly at subcommittee hearings on October 1 
and under our committee rule 0.3, on the recommendation of the 
subcommittee chairperson the majority members have agreed to 
consider these bills in full committee. . 

In addition, we have before us bill H.R. 2946, a clean bill for H.R. 
2717, the jury system bill reported out by our Subcommittee on Ju­
diciary and Education last June. 

These bills have as their chief concern areas wl.ere the Federal 
interest is either nonexistent or virtually nonexistent. 

In no other jurisdiction does the Federal Government play any 
direct role in these matters, and it is only logical and appropriate 
that the District of Columbia should also be preeminent in these 
strictly local matters. 

The three bills before us would achieve this end. 
I call on the subcommittee chairman, Hon. Mervyn Dymally, for 

a motion to report to the House H.R. 2050, H.R. 3578, and H.R. 
2946, with such explanation as he may give so we can vote on these 
matters en bloc. 

Mr. McKINNEY. If the chairman would yield. 
The CHAIRMAN. I would yield momentarily to the gentleman 

from Connecticut. 
Mr. McKINNEY. I have a letter to the chairman from the Honora­

ble Thomas J. Bliley, Jr., saying: 
I am unavoidablY absent both from any markup on Tuesday, October 26, 1985 and 

wish to formally state my intention to file additional views on any or all measures 
approved by the committee on Tuesday, October 22, including H.R. 2050, H.R. 2946 
and H.n. :m7B. and shall be 1'.3 prompt in submitting these views as possible. Thank­
ing you in advance. 
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The CHAIRMAN. The gentleman's communication to the full com­
mittee is duly noted, and the committee would take appropriate 
action. 

The gentleman from California is recognized. 
Mr. DYMALLY. Thank you, Mr. Chairman, for calling this meeting 

of the full committee to consider the bills before us. 
I would like, Mr. Chairman, to explain each bill before moving 

for their approval. 
First, H.R. 2050 is the same bill introduced and passed by the 

House of Representatives in the 98th Congress. It would transfer 
parole over District of Columbia Code offenders in Federal prisons 
from the U.S. Parole Commission to the D.C. Parole Board. 

Mr. Chairman, I might add parenthetically, it is my intention to 
take staff up to Alderson, WV this weekend for an oversight visit, 
with the committee's permission. 

The CHAIRMAN. Without objection. 
Mr. DnfALLY. There are over 1,700 District of Columbia Code of­

fenders housed in Federal Bureau of Prison facilities. Many Dis­
trict of Columbia Code offenders are placed in Federal facilities for 
selective custody and various other raasons. 

Female D.C. offenders sentenced to greater than l-year terms are 
routinely placed in Federal prisons as a matter of course. This is 
due to the absence of a local penal facility for female offenders. 
Most of these female offenders are confIned to Alderson, WV, or 
300 miles from the District of Columbia. Others are confined as far 
away as Texas. 

Under present law at section 24-209 of the District of Columbia 
Code, the place of an offender's confInement determines parole au­
thority. This law is contrary to current Federal/State parole prac­
tices. 

According to the U.S. Parole Commission, the District of Colum­
bia is the only local jurisdiction housing inmates in a Federal cor­
rection institution which does not retain its own parole authority. 
AB a result of this practice, several Federal lawsuits by both male 
and female District of Columbia Code offenders in Federal prisons 
have been fIled. 

Several points are worth noting. 
First, since the House passed this bill in the last Congress the 

District of Columbia has revised its parole guidelines consistent 
with seven recommendations made by Senator Arlen Specter and 
the U.S. attorney for the District of Columbia. 

Second, the prison overcrowding problem in the District has re­
sulted in an increased number of District of Columbia inmates 
being transferred to Federal prisons. 

Third, Congress recently passed a Comprehensive Crime Control 
Act of 1983 which would abolish Federal parole and the U.S. Parole 
Commission in 1991. 

Fourth, section 24-29 became law almost 50 years ago and 40 
years prior to the Home Rule Act. Lawsuits flied in response to 
this provision remain unresolved and continue to consume time 
and expense. 

This legislation provides a practical and logically sound remedy 
to this longstanding problem. 
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H.R. 3578t the Prosecutorial and Judicial Efficiency Act of 1985, 
is a clean bill version of H.R. 3370, which evolved in large part 
from recommendations of the District of Columbia Court Study 
Committee under the chairmanship of Mr. Charles Horsky and the 
District of Columbia courts. 

The subcommittee held a hearing on both H.R. 2050 and H.R. 
3370 on October 3, 1985, and received substantial testimony in sup­
port of these bills, along with constructivl~ comments. 

As a result, the majority and minorit,} staff worked closel~ under 
the subcommittee chairman and ranking minority member s direc­
tion to work out any differences in H.R 3370. 

H.R. 3578 represents this bipartisan work product. But there are 
several minor technical amendments which have been brought to 
our attention by legislative counsel's office. 

H.R. 2946, a clean bill for H.R. 2717, is a bill to establish an inde­
pendent jury system for the Superior Court of the District of Co­
lumbia. 

The subcommittee held hearings on H.R. 2717 on June 26, 1985, 
and reported a clean bill to the full committee. 

Presently, the local judicial system's jury plan is determined by 
Federal judicial officers. The local court system, like that of other 
jurisdictions, is capable of administering its own jury system and 
determining its own jury needs and selection processes. 

These bills have received broad-based support from the Mayor, 
the city council, the local board of parole, the superior court, the 
U.S. District Court on the jury bill, certain local bar association 
subdivisions, the Horsky committee, and the Council on Court Ex­
cellence. 

Department of Justice opposition has been expressed to H.R. 
2050 and H.R. 2946. 

Mr. Chairman, I would like to move that the committee vote on 
the technical amendments to H.R. 3578 en bloc and thereafter, 
move that the committee favorably report H.R. 2050, H.R. 2946 and 
H.R. 3578 to the House of Representatives for its consideration and 
passage. 

The CHAIRMAN. All right. Is there any discussion? The gentle­
man from the District of Columbia. 

Mr. FAUmROY. Mr. Chairman, I am pleased to offer my full sup­
port for the three bills brought forth by the Subcommittee on Judi­
ciary and Education. 

H.R. 2050, as the chairman has indicated, transfers parole au­
thority over the District of Columbia offenders housed in Federal 
prisons from the U.S. Parole Commission to the District of Colum­
bia Parole Board. 

H.R.2946 establishes an independent jury system for the Superi­
or Court of the District of Columbia. This legislation, requested by 
the D C. Superior Court and concerned groups, will provide for an 
efficient jury system for the District Superior Court. This change 
will make jury duty for District of Columbia citizens a more worth­
while civic duty. 

H.R. 3578 will require criminal prosecutions concerning viola­
tions of the laws of the District of Columbia to be conducted in the 
name of the District. The bill further provides permanent author­
ity for hearing commissioners in the District and modifies certain 
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procedures of the D.C. Judicial Nomination Commission and the 
D.C. Commission on Judicial Disabilities and Tenure. 

Mr. Chairman, all of this legislation continues the committee's 
efforts to extend and enhance the concept of self-government for 
the District of Columbia. 

I wish to commend the Subcommittee on Judiciary and Educa­
tion under the chairmanship of Mr. Dymally and the ranking mi­
nority member, Mr. Bliley, for this significant legislation. 

The CHAIRMAN. I thank the gentleman for his remarks. 
Is there any further discussion? 
Mr. DYMALLY. Mr. Chairman, I ask unanimous consent that all 

the technical amendments to these bills be approved. 
The CHAIRMAN. Without objection, it is so ordered. . 
The Chair would indicate that we are waiting for one of our dis­

tinguished colleagues to arrive, and at that point it is the intention 
of the Chair that the clerk will call the role on the motion offered 
by the gentleman from California, the chairman of the subcommit­
tee, that we pass these three bills en bloc. 

Mr. DYMALLY. Mr. Chairman. 
The CHAIRMAN. The gentleman from California. 
Mr. DYMALLY, Because the H.R. 3578 has so many technical 

amendments, I want to make specific mention of H.R. 3578, a 
number of technical amendments. 

The CHAIRMAN. The gentleman is clarifying his unanimous con­
sent request? 

Mr. DYMALLY. Yes. 
The CHAIRMAN. With that clarification and without objection, the 

motion is agreed to and the amendments will be placed at the ap­
propriate point in the record. 

Mr. STARK. Mr. Chairman. 
The CHAIRMAN. The gentleman from California, Mr. Stark. 
Mr. STARK. A parliamentary inquiry, Mr. Chairman. What is the 

number of members necessary for a quorum? 
The CHAIRMAN. One additional, seven. 
Mr. STARK. r thank the Chair. 
The CHAIRMAN. Then the clerk will call the roll on the motion 

offered by the gentleman from California, Mr. Dymally, that the 
three bills be passed en bloc. 

The CLERK. Mr. Fauntroy? 
Mr. FAUNTROY. Aye. 
The CLERK. Mr. Mazzoli? 
[No response.] 
The CLERK. Mr. Stark? 
Mr. STARK. Aye 
The CLERK .. Mr. Gray? 
The CHAIRMAN. Aye by proxy. 
The CLERK. Mr. Barnes? 
Mr. BARNES. Aye. 
The CLERK. Mr. DymaUy? 
Mr. DYMALLY. Aye. 
The CLERK. Mr. Wheat? 
Mr. WHEAT. Aye. 
The CLERK, Mr. McKinney? 
Mr. McKINNEY. Aye. 



The CLERK. Mr. Parris? 
[No response.] 
The CLERK. Mr. Bliley? 
[No response.] 
The CLERK. Mr. Combest? 
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The CHAIRMAN. The gentleman is expected momentarily, so we 
will keep the roll open to allow the gentleman to vote, unless there 
are any objections. 

The CLERK. Mr. Dellums? 
The CHAIRMAN. Aye. 
The CLERK. Mr. Chairman, eight votes aye, no votes nay. 
The CHAIRMAN. It is the intention of the Chair that we would 

keep the roll open until such time as the gentleman from Texas 
arrives in order to cast his vote. He is on his way. 

I thank my colleagues for providing us the necessary quorum to 
vote out the three bills. 

While we are waiting, the Chair would like to thank the gentle­
man from California and the subcommittee for their diligent work 
and we appreciate their efforts on behalf of enhancing the quality 
of life for the residents of the District of Columbia. The gentleman 
has been very hard working and extraordinarily diligent in these 
matters and the Chair just wants that to be duly noted. 

Mr. DYMALLY. Thank you very much, Mr. Chairman. I want a 
copy of your remarks to be transmitted to the District newspapers 
in Los Angeles. 

Mr. Chairman, while we have some time, I want to again give 
notice that I intend to visit Alderson, WV this weekend and will 
take staff with me for a long overdue oversight visit. 

The CHAIRMAN. We thank the gentleman for his efforts. 
The gentleman from the District of Columbia. 
Mr. F AUNTROY. May I commend the gentleman, as well, for his 

leadership and commitment to his responsibilities to the District of 
Columbia Committee and thus to the people of the District of Co­
lumbia. 

I wish I could accompany you to Alderson. I have been there on 
at least one occasion. I shared with them the instructions from the 
black leadership family plan and I am looking forward to their re­
porting to the chairman how well they are doing in implementing 
their mission. 

Mr. DYMALLY. Mr. Chairman. 
The CHAIRMAN. The gentleman from California. 
Mr. DYMALLY. I do want to bring to the committee and the chair­

man the work that the minority staff contributed to these three 
J.lieces of legislation. They were most helpful and the members of 
the minority side were also most cooperative in trying to bring 
these pieces of legislation before the full committee. 

The CHAIRMAN. I thank the gentleman for his observation. 
The Chair would like to note that our distinguished colleague, 

the gentleman from Texas, Mr. Combest, has arrived from another 
committee hearing and would like to repeat our remarks that we 
welcome the gentleman and we appreciate his interest in the Com­
mittee on the District of Columbia. We know in many ways it is a 
labor of love and, you know, one doesn't always get the kind of 
credit for tIlls work back in the home district, but it is a necessary 



268 

job and we appreciate the gentleman for volunteering to serve on 
this important full committee. 

Mr. COMBEST. Thank you. 
Mr. McKmNEy. Despite the fact, Mr. Chairman, that some of us 

questioned his sanity in doing so, before you arrived I am sure your 
ears were burning because we welcomed YOll. with glowing plati­
tudes and all other kinds of welcome. And there is my leader over 
there. 

The CHAIRMAN. The gentleman from Kentucky. 
Mr. MAzzou. I apologize for being late. 
The CHAIRMAN. The Chair would like to indicate that we kept 

the roll open for both of you gentlemen, and the clerk will read­
the Chair vded aye. 

The CLERK. Mr. Mazzoli? 
Mr. MAZZOLI. Aye. 
The CLERK. Mr. Combest? 
Mr. COMBEST. Aye. 
I would like to say thank you, Mr. Chairman, and ranking 

member of the committee for welcoming me. 
The CHAIRMAN. Thank you. 
The CLERK. The vote now totals, Mr. Chairman, 10 votes yea, no 

votes nay. 
The CHAIRMAN. All right. With a vote of 10 to zero, the motion 

offered by the gentleman from California, Mr. Dymally, has been 
approved and the three bills are approved en bloc and favorably re­
ported to the House. 

Is there any other business to come before the full committee? 
(No response.] 
The CHAIRMAN. If not the cummittee stands in adjournment. 
[Whereupon, at 10:10 a.m., the committee was adjourned.] 
[The floor actions on H.R. 2050, H.R. 2946, and H.R. 3578 follow:] 

[From the Congressional Re<:ord-House. Oct. 2&. 1985J 

DISTRICT OF COLUMBIA BUSINESS 

The SPEAKER. The Chair recognizes the gentleman from California [Mr. DeUums], 
chairman of the Committee on the District of Columbia. 

TRANSFER OF PAROLE AUTHORITY TO THE DISTRICT OF COLUMBIA PAROLE BOARD 

Mr. DELLUMS. Mr. Speaker, by direction of the Committee on the District of C0-
lumbia, I call up the bill (H.R. 2050) to give to the Eoard of Par\Ole for the District of 
Columbia exclusive power and authority to make parole determinations concerning 
prisoners convicted of violating any law of the District of Columbia, or any law of 
the United States applicable exclusively to the District, and ask unanimous consent 
that the bill be considered in the House as in the Committee of th& Whole. 

The Clerk read the title of the bill. 
The SPEAKER pro tempore (Mr. Gray of !lIinois). Is there objection to the request 

of the gentleman from California? 
There was no objection. 
The Clerk read the bill, as follows: 

H.R.2050 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, 

SECTION 1. Th!" first sentence of tbe first section of the Act entitled" An Act to 
reorganize the system of parole of prisoners convicted in the District of Columbia", 
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approved July 17,1947 (D.C. Code, sec. 24-201a; 61 Stat. 378), is amended by striking 
out "for the penal and correctional institutions of the District of Columbia" and in­
serting in lieu thereof "for prisoners convicted of violating any law of the District of 
Columbia or any law of the United States applicable exclusively to the District of 
Columbia". 

SEC. 2. The Act entitled "An Act to establish a Board of Indeterminate Sentence 
and Parole for the District of Columbia and try determine its functions, and for other 
purposes", approved July 15, 1932 (D.C. Code, sec. 24--203 through sec. 24-209; 47 
Stat. 696-699), is amend~d-

(1) in section 6 (D.C. Code, sec. 24-206)­
(A) by striking out "(a)" in subsection (a); and 
(B) by striking out subsection (b); and 

(2) by striking out section 10 (D.C. Code, sec. 24-209) and inserting in lieu 
thereof the following new section: 

"SEC. 10. The Board of Parole for prisoners convicted of violating any law of the 
District of Columbia or any law of the United States applicable exclusively to the 
District of Columbia (created pursuant to the first section of the Act entitled 'An 
Act to reorganize the system of parole of prisoners convicted in the District of Co­
lumbia'. approved July 17, 1947 (D.C. Code. sec. 24-201a; 61 Stat. 378) has exclusive 
power and authority, subject to the provisions of this Act, to release on parole, to 
terminate the parole of, and to modify the terms and conditions of the parole of, any 
prisoller convicted of violating a law of the Vistrict of Columbia, or a law {)f the 
United States applicable exclusively to the District of Columbia, regardless of the 
institution in which the prisoner is confmed.". 

SEC. 3. Section 304(a) of the District of Columbia Law Enforcement Act of 1953 
(D.C. Code, sec. 4-134(a); 67 Stat. 100) is amended by striking out It, or the United 
States Board of Parole has authorized the release of a prisoner under section 6 of 
that Act, as amended (D.C. Code, sec. 24-206),". 

SEC. 4. (a) After the date of enactment of this Act, individual convicted of violat­
ing both a law of the District of Columbia. (including any law of the United States 
applicable exclusively to the District) and a law of the United States shall be given 
separate and distinct sentences for such convictions. 

(b) The United States Parole Commission shall retain parole authority over indi­
viduals who, prior to the date of enactment of this Act, received unifi.ed sentences 
for violations of both a law of the District of Columbia (including any law of the 
United States applicable exclusively to the District of Columbia) and a law of the 
United States. 

SEC. 5. Within one year after the date of the enactment of this Act, the Board of 
Parole for the District of Columbia, under applicable guidelines, shan make parole 
eligibility determinations and shall set a date certhin for full parole hearings for all 
individuals brought within the parole authority of such Board under this Act. Each 
such individual shall be notified in writing of any determinations made under this 
section. 

SEC. 6. (a) Except as provided in subsection (b), the provisions of this Ac.t shall 
take effect on the date of the enactment of this Act. 

(b) The amendments made by sections 1, 2, and 3 of this Act shall take effect one 
year after the date of the enactment of this Act. 

Mr. DELLUMS. Mr. Speaker, I move to strike the last word. 
Mr. Speaker, this is the third Congress in which this question has been before the 

body. Two years ago, the House on a voice vote adopted the change in the law, but 
no action was taken by the other body. Under present law in effect for 50 years or 
more, the vast majority of offenders convictel1 of violating either a loc&1 District of 
Columbia law or Federal law that applies only in the District served their sentences 
in facilities operated by the District of Columbia, and if they are granted parole, it 
is by the local D.C. Parole Board. One thousand s~ven-hundred offenders, however, 
serve in Federal facilities and are reviewed by the U.S. Board of Parole. 

H.R. 2050, Mr. Speaker, merely establishes that since they are locaJ offenders, 
parole jurisdiction will be with the local parole board. That is the arrangement, as 
you very well know, Mr. Speaker, in the 50 States and should apply here in the 
District of Columbia. 

The chairman of our Subcommittee on Judiciary and Education that conducted 
the hearings on H.R. 2050 is the gentleman from California (Mr. DymalIy]. who will 
give a further explanation when he has the floor. 

Mr. Speaker, Iyield back the balance of my time. 
Mr. DYMALT.Y. Mr. Speaker, I move to strike the last word. 
Mr. Speaker, H.R. 2050, is the same bill introduced and passed by the House of 

Representatives in the 98th Congress. It would tram,fer parole over District of Co-
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lumbia Code offenders in Federal prisons from the U.S. Parole Commission to the 
District of Columbia Parole Board. 

There are over 1,700 District of Columbia Code offenders housed in Federal 
Bureau of Prison facilities. Male District of Columbia Code offenders are placed in 
Federal facilities for selective custody and various other reasons Female District of 
Columbia offenders sentenced to greater than 1 year terms are routinely placed in 
Federal facilities as a matter of course. This is due to the absence of a local penal 
facility for female offenders. Most of these female offenders are confined at Alder­
SOn, WV, over 300 miles from the District of Columbia. Others are confmed as far 
away as Texas. 

Under present law, at section 24-209 of the Distrbt of Columbia Code, the place of 
an offender's confinement determines parole authority. This law is contrary to cur­
rent Federal-State parole practices. According to the U.S. Parole Commission, the 
District of' Columbia is the only local jurisclidion housing inmates in Federal correc­
tion institutions which does not retain its own parole authority. As a result of this 
practice, several Federal lawsuits by both male and female District of Columbia 
Code offenders in Federal prk;ons have been i'iled. 

Several points are worth noting. First, since the House passed this bill in the l~'Bt 
Congress, the District of Columbia has revised its parole guidelines, consistent with 
certain recommendations made by Senator Arlen Specter and U.S. :.lttorney for the 
District of C"Iumbia, Joseph diGenova. Most important, these revised guidelines are 
modeled closely after current Federal guideline!;. Second, the overcrowding problem 
in the District has resulted in an increased number of District of Columbia inmates 
being transferred to Federal prisons. Third, Congress recently passed the Compre­
hensive Crime Control Act of 1983, which would abolish Federal parole and the U.S. 
Parole Commission in 1991. Fourth, section 24-209 became law almost 50 years ago 
und 40 years prior to the Home Rule Act. 

Lawsuits filed in response to this provision remain unsolved and continue to con­
sume unnecessary time and expense. This legislation provides a practical and logi­
cally sound remedy to this longstanding problem and 1 believe that now is the time 
for tbis body to pass this legislation and to save the local government and the local 
and Federal courts further time and money. 

Mr. Speaker, I would add that this bill is indeed a step toward home rule. But 
also, it is a cost efficient step. If passed. this legislation is estimated to save the Fed­
eral Government over $1.3 million on the average for the first 5 years after its pas­
sage. Thereafter, the District government will underwrite any expenses attac.hed to 
the execution of its paroit> authority. 

Thus, for the reasons which I've outlined, I strongly urge my colleagues to adopt 
this measure. 

Mr. FAUNTROY. Mr. Speaker, I move to strike the last word. 
Mr. Speaker, I rise in support of all three bUls that have been reported by the 

Committee on the District of Columbia. I want to focus now, first of all, of course, 
upon H.R. 2050 which transfers parole authority over the District of Columbia of­
fenders housed in Federal prisons from the U.S. Parole Commission to the District 
of C.olumbia Parole Board. 

Mr. Speaker, Cllrr(·r.tly there are over 1,400 D.C. Code offenders housed in Federal 
Bureau of Prisons Iaciiities. Male D.C. Code offenders are placed in Federal facilities 
for selective custody, ar.d various other reasons. Female D.C. Code offenders sen­
tenced to greater than I-year terms are placed in Federal facilities due to the ab­
sence of a facility specifically for female offenders here in Washington. Most of 
these female offenders are confined at Alderson, WV, whence the ch..:lirman of the 
subcommittee, Mr. Dymally, has just come. As he has pointed out to you, it is over 
300 miles away from the District of Columbia. 

Mr. DYMALI.Y. Mr. Speaker, will the gentleman yield? 
Mr. FAUNTROY. I yield to the gentleman. 
Mr. DYMALI,Y. I thank the gentleman for yielding. 
Mr. Speaker, J am pleased to inform the gen('c,?man that some of the inmates were 

most appreciative of your interest in this inconvenience which their families suffer, 
and have asked me to conVl'y t{) you the hope that you would continue this fight to 
have a facility constructlld in the District Qf Columbia. 

Mr. FAtlNTROY. I thank the gentleman fol' his leadt'rship in moving H.R. 2050 
through the {.'t)mmittee process and now to the floor. I am sure that thf\ir hopes will 
be realized as a result of the vote of the House today. 

Mr. Speaker, at present, under the District Code, the determination of parole ju­
risdiction is controlled by the place of incarceration rather than the jurisdiction of 
conviction. The result is that the District Bourd of Parole makes parole decisions for 
District offenders when they are housed in District institutions, and the U.S. Parole 

.. 
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Commission makes parole decisions for District Code offenders when they are 
housed in Federal institutions. 

Mr. Speaker. H.R. 2050 expands the authority of the D:strict of Columbia govern­
ment by providing it with the right to determine paroles for District Code offenders 
whether held in District or Federal facilities. 

Mr. Speaker, H.R. 2946 establishes an independent jury system for the District of 
Columbia. our local court. This legislation requested by the Superior Court of the 
District !'f Columbia and concerned groups will provide for an efficient jury system 
for the superior court. This change will help make jury duty for the District of Co­
lumbia citizens a more worthwhile civic duty. 

The third measure, H.R. 35'78, as amended, Mr. Speaker, will require criminal 
prosecutions concerning violations of the laws of the District of Columbia to be COll­
ducted in the name of the District. The bill further provides permanent authority 
for Hearing <X.mmissioners in the District and modifies certain procedures of the 
District of Columbia Judicial Nomination Commission, and the District Commission 
on Judicial Disabilities and Tenure. Mr. Speaker, all three bills further the inde­
pendence of the District of Columbia judicial and criminal justice system and there­
by enhance self-government. 

I wish to commend the chairman of the District Committee, Congressman Ronald 
Dellums, and the ranking minority member, Mr. McKinney. I would also like to 
thank Mr. Dymally, chairman of the Subcommittee on. Judiciary and Education, 
and Mr. Bliley, the ranking minority member. 

Mr. Speaker, as you know, I represent more peopie, taxpayers, than any single 
voting Member of the House. Indeed, I represent more people who pay taxes in this 
country than elect seven Senators, because there are, as you know, more citizens in 
the District of Columbia than reside in seven States in the Union. So I would prefer 
to have been here not simply to expand the parole authority of the District govern­
ment with respect to those convicted of code violations in this city, but to turn the 
entire system over to the local citizenry inasmuch as we, alone among Americans, 
are continued denial of the right to representation in the U.S. House and Senate. 

I would prefer to have passed a measure that would turn the entire court system 
over to the superior court and therefore allow us to fashion our own jury system 
procedures. Of course, I would certainly have preferred to have passed H.R. 3578, as 
amended, as a function of a locally elected mayor and city council, thus providing us 
the kind of permanent authority that we request here in terms of control of our 
criminal prosecutions. 

Mr. Speaker, I yield back the balance of that time that those two Senators who 
would have been speaking, rather those Representatives who would have been 
speaking, had they been freed from the tyranny of taxation ,vithout representation 
here in the District of Columbia, as I am not. 

Mr. BLlL£Y. Mr. Speaker, as the ranking minority member of the Judiciary and 
Education Subcommittee of the Committee on the District of Columbia, I rise in sup­
port of n.R. 2050. 

As explained by the distinguished chairman of the subcommittee, Mr. Dymally, 
this bill is a question of equity. The fact is that some convicted District of Columbia 
criminals are sent to the District's prison at Lorton and some are sent to various 
Federal institutions around the country. For those people at Lorton, the District 
Parole Board has jurisdiction, for those men and women in Federal prisons, the Fed­
eral Parole Board and its rules and regulations apply. 

Since the two parole authorities with responsibility for District prisoners have dif­
ferent criteria and regulations as well as the fact that different conditions may lead 

.. to different attitudes and therefore different behavior patterns affecting parole pos­
sibilities, I believe that it is a simple question of equity that the District of Columbia 
have sale parole authority over its own citizens. 

I speak for the minority members of the committee when I say that this legisla­
tion is fair and equitable for the people and the government of the District of Co­
lumbia and we endorse its passage. 

Mr. DEI.LUMS. Mr. Speaker, I move the previous question on the bill. 
The previous question was ordered. 
The bill was ordered to be engrossed and read a third time, was read the third 

time. and passed, and a motion to reconsider was laid on the table. 
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GENERAL LEAVE 

Mr. DELLUMS. Mr. Speaker, I ask unanimous consent that all Members may have 
5 legislative days in which to revise and extend their remarks on the bill just 
passed. 

The SPEAKER pro tempore. Is there objection to the request of the gentleman from 
California? 

There was no objection. 

[From the Congressional Record-House, October 28, 1985) 

DISTRICT OF CoLUMBIA JURY SYSTEM ACT 

Mr. DELLUMS. Mr. Speaker, by direction of the Committee on the District of C0-
lumbia, I call up the bill (H.R. 2946) to establish an independent jury system for the 
Superior Court of the District of Columbia, and ask unanimous consent that the bill 
be considered in the House as in the Committee of the Whole. 

The Clerk read the title of the bill. 
The SPEAKER pro tempore. Is there objection to the request of the gentleman from 

California? 
There was no objection. 
The Clerk read the bill, as follows: 

H.R.2946 

Be it ena<:ted by the Senate and House of Reprel>entatiues of the United States of 
America in Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "District of Columbia Jury System Act". 
SEt'. 2. F:STABLISHMF..NT OF DISTRICT OF COLUMBIA JURY SYSTEM. 

Chapter 19 of title 11 of the District of Columbia Code is amended to read as fol­
lows: 

"CHAPTER 19. JURIF.s AND JURORS 

"Sec. 
"11-1901. Declaration of policy. 
"11-1902. Defmitions. 
"11-1903. Prohibition of discrimination. 
"11-1904. Jury system plan. 
"11-1905. Master juror list. 
"U-1906. Qualification of jurors. 
"11-1907. Summoning of prospective jurors. 
"11-1908. Exclusion from jury service. 
"11-1909. Deferral from jury service. 
"11-1910, Challenging compliance with selection procedures. 
"11-1911. Length of service. 
"11-1912. Juror fees. 
"11-1913. Protection of employment of jurors. 
"11-1914. Preservation of records. 
"11-1915. Fraud in the selection process. 
"11-1916. Grand jury; additional grand jury. 
"11-1917. Coordination and cooperation of courts. 
"11-1918. Effect of invalidity. 

"CHAPTER 19. JURIES AND JURORS 

H§ 11-1901. Declaration of policy. 
"A jury selection system is hereby established for the Superior Court of the Dis­

trict of Columbia. All litigants entitled to trial by jury shall have the right to grand 
and petit juries selected at random from a fair cross section of the residents of the 
District of Columbia. In accordance with the provisions of this chapter, all qualified 
individuals shall have the opportunity to be considered for service on grand and 
petit juries in the District of Columbia and shall be obligated to serve as jurors 
when summoned for that purpose. 

.. 
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"§ 11-1902. Definitions. 
"For purJ:;oses of this chapter, the following terms have the following meanings: 
"(1) The term 'Board of Judges' means the chief judge and the associate judges of 

the Superior Court of the District of Columbia. 
"(2) The term 'chief judge' means the chief judge of the Superior Court of the Dis­

trict of Columbia. 
"(3) The term 'clerk' means the clerk of the Superior Court of the District of C0-

lumbia or any dep,uty clerk. 
"(4) The term Court' means the Superior Court of the District of Columbia and 

may include any judge of the Court acting in an official capacity. 
"(5) The term juror' means (A) any individual summoned to Superior Court for 

the purpose of serving on a jury; (B) any individual who is on call and available to 
report to Court to serve on a jury upon request; and (C) any individual whose serv­
ice on a jury is temporarily deferred. 

"(6) The term 'jury' includes a grand or petit jury. 
"(7) The term 'jury system plan' means the plan adopted by the Board of Judges 

of the Court, consistent with the provisions of this chapter, to govern the adminis­
tration of the ju~ system. 

"(8) The term master juror list' means the consolidated list or lists compiled and 
maintained by the Board of Judges of the District of Columbia Courts which con­
tains the names of prospective jurors for service in the Superior Court of the Dis­
trict of Columbia. 

"(9) The term 'random selection' means the selection of names of prospective 
jurors hl a manner immune from the purposeful or inadvertent introduction of sub­
jective bias, 50 that no reco~nizable class of the individuals on the list or lists from 
which the names are being selected can be purposefully or inadvertently included or 
excluded. 

"(10) The term 'resident of the District of Columbia' means an individual who has 
resided or has been domiciled in the District of Columbia for not less than six 
months. 
"§ 11-1903. Prohibition of discrimination. 

"A citizen of the District of Columbia may not be excluded or disqualified from 
jury service as a grand or petit juror in the District of Columbia on account of race, 
color, religion, sex, national origin, ancestry, economic status, marital status, age, or 
(except as provided in this chapter) physical handicap. 
"§ 11-1904. Jury System Plan. 

"(a) The Board of Judges shall adopt, implement, and as necesllary modify, a writ­
ten jury system plan for the random selection and service of grand and petitJ'urors 
in the Superior Court consif.tent with the provisions of this chapter. The a opted 
plan and any modifications shall be subject to a 30-day period of review by Congress 
in the manner provided for an act of the Council under section ti02(c)(1) of the Dis­
trict of Columbia Self-Government and Government Reorganization Act. The plan 
shall include-

"(1) detailed procedures to be followed by the clerk of the Court in the 
random selection of names from the master juror list; 

"(2) provisions for a master jury wheel (or other device of like purpose and 
function) which shall be emptied and refilled at specified intervals, not to 
exceed 24 months; 

"(3) provisions for the disclosure to the parties and the public of the names of 
individuals selected for jury service, except in cases in which the chief judge 
determines that confidentiality is required in the interest of justice; and 

"(4) procedUre to be followed by the clerk of the Court in assigning individ­
uals to grand and petit juries. 

"(b) The jury system plan shall be administered by the clerk of the Court under 
the supervision of the Board of Judges. 
H§ 11-1905. Mastcr juror list. 

"(a) The jury system plan shall provide for the compilation and maintenance by 
the Board of Judges of a master juror list from which names of prospective jurors 
shall be drawn. Such master juror list shall consist of the list of District of Colum­
bia voters, individuals who submit their names to the Court for inclusion on the 
master juror list, and names from such other appropriate sources and lists as may 
be provided in the jury system plan. 

"(b) Notwithstanding any otMr provision of law, upon request of the Board of 
Judges any person having custody, possession, or control of any list required under 
s\·bsection (al shall provide such list to the Court, at cost, at all reasonable times. 
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Each list shall contain the nmnes and addresses of individuals on the list. Any list 
obtained by the Court under the provisions of this chapter may be used by the Court 
onl1, for the selection of jurors pursuant to this chapter. 

, (c) Not less than once each year, the Board of Judges shall give public notice to 
the citizens of the District of Columbia that individuals may be included on the 
master juror list by submission of their names and addresses to the clerk of the 
Court. Such public notice shall be given through such means as will reasonably 
assure as broad a dissemination as possible. 
u§ 11-1906. Qualification of Jurors. 

"(a) The jury system plan shall provide for procedUres for the random selection 
and qualification of grand and petit jurors from the master juror list. Such plan 
m~ provide for separate or joint qualification and summoning processes. 

, (b)(I) An individual shall be qualified to serve as a juror if that individual­
H(A) is a resident of the District of Columbia; 
H(B) is a citizen of the United States; 
H(C) has attained the age of 18 years; and 
"(D) is able to read, speak, and understand the English language. 

"(2) An individual shall not be qualified to serve as a juror-
"(A) if determined to be incapable by reason of physical or mental infirmity 

of rendering satisfactory jury service; or 
u(B) if that individual has been convicted of a felony or has a pending felony 

or misdemeanor charge, except that an individual disqualifed for jury service by 
reason of a felony conviction may qualify for jury service not less than one year 
after the completion of t}}e term of incarceration, probation, or parole following 
appropriate certification under procedUres set out in the jury system plan. 

"(3) Any determination regarding qualification for jury service shall be made on 
the basis of information provided in the juror qualification form and any other com­
petent evidence. 

"(c)(1) The jury system plan shall provide that a juror qualification form be 
mailed to each prospective juror. The form and content of such juror qualification 
form shall be determined under the plan. Notarization of the juror qualification 
form shall not be required. 

"(2) An individual who fails to return a completed juror qualification form as in­
structed may be ordered by the Court to appear before the clerk to fill out such 
form, to appear before the Court and show cause why he or she should not be held 
in contempt for failure to submit the .qualification form, or both. An individual who 
fails to show good cause for such failure, or who without gnod cause fails to appear 
pursuant to a Court order, may be punished by a fine of not more than $300, by 
imp,risonment for not more than seven days, or both. 

'(d) An individual who intentionally misrepresents a material fact on a juror 
qualification form for the purpose of avoiding or securing service as a juror may be 
punished by a fine of not more than $300, by imprisonment for not more than 90 
days, or both. 
"§ 11-1907. Summoning of Prospective Jurors. 

"(a) At such times as are determined under the jury system plan, the Court shall 
summon or cause to be summoned from among qualified individuals under section 
11-1906 sufficient prospective jurors to fulml requirements for petit and grand 
jurors for the Court. A summons shall require a prospective juror to report for possi­
ble jury service at a specified time and place unless advised otherwise by the Court. 
Service of prospective jurors may be made personally or by first·class, registered, or 
certified mail fJ.B determined under the plan. 

"(b) A prospective juror who fails to appear for jury duty may be ordered by the 
Court to appear and show cause why he or she should not be held in contempt for 
such failure to appear. A prospective juror who fails to show good cause for such 
failure, or who without good cause fails to appear pursuant to a Court order, may be 
p1)'1(~'hed by a fine of not more than $300, by imprisonment for not more than seven 
dtl)~\ or both. 
"§ 11-1908. ExclUSion from jury service. 

"(a) Subject to the provisions of this section and of sections 11-1903, 11-1906, and 
11-1909, no individual or class of individuals may be disqualified, excluded, excused, 
or exempt from service as a juror. 

"(bl An individual summoned for jury service may be: (1) excluded by the Court 
on the ground that that individual may be unable to render impartial jury service 
or that his or her service as a juror would be likely to disrupt the proceedings; (2J 
excluded upon preemptory challenge as provided by law; (3) excluded pursuant to the 
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procedure specified by law upon a challenge by any party for good cause shown; or 
(4) excluded upon determination by the Court that his or her service as a juror 
would be likely to threaten the secrecy of the proceedings, or otherwise adversely 
affect the integrity of jury deliberations. No person shall be excluded under clause 
(4) of this subsection unless the judge, in open Court, determines that such exclusion 
is warranted and that exclusion of that individual will not be inconsistent with sec­
tions 11-1901 and 11-1903 of this chapter. 

H(C) An individual excluded from a jury shall be eligible to sit on another jury if 
the basis for the initial exclusion would not be relevant to his or her ability to serve 
on such other jury. The procedures for challenges to and review of exclusions from 
jury service shall be set forth in the jury system plan. 
"§ 11-1909. Deferra~ from jury service. 

"A qualified prospective juror may be deferred from jury service only upon a 
showing of undue hardship, extreme inconvenience, public necessity, or temporary 
physical or mental disability which would affect service as a juror. The procedure 
for requesting a deferral from jury service and the procedure and basis for granting 
a deferral shall be set forth in the master plan. 
"§ 11-1910. Challenging compliance with selection procedures. 

"(a) A party may challenge the composition of a jury by a motion for appropriate 
relief. A challenge shall be brought and decided before any individual juror is exam­
ined, unless the Court orders otherwise. The motion shall be in writing, supported 
by affidavit, and shall specify the facts constituting the grounds for the challenge. If 
the Court so determines, the motion may be decided on the basis of the affidavits 
filed with the challenge. If the Court orders trial of the challenge, witnesses may be 
examined on oath by the Court and may be so examined by either party. 

"(hl If the Court determines that in selecting a grand or petit jury there has been 
a substantial failure to comply with this chapter, the Court shall stay the proceed­
ings pending the selection of a jury in conformity with this chapter, quash the in­
dictment, or grant other appropriate relief. 

"(c) The procedures prescribed by this section are the exclusive means by which a 
person accused of a crime, the District of Columbia, the United States, or a party in 
a civil case may challenge a jury on the ground that the jury was not selected in 
conformity with this chapter. Nothing in this section shall preclude any person from 
pursuing any other remedy, civil or criminal, which may be available for the vindi­
cation or enforcement of any law prohibiting discrimination on account of race, 
color, religion, sex, national origin, economic status, marital status, age, or physical 
handicap in the selection of ihdividuals for service on grand or petit juriel,. 
u§ 11-1911. Len!,rth of service. 

"The length of service for grand and petit jurors shall be determined by the 
master jury plan. In any twenty-four month period an individual shall not be re­
quired to serve more than once as a grand or petit juror except t18 may be necessary 
by reason of the insufficiency of the master juror list or as ordered by the Court. 
u§ 11-1912. Juror fees. 

"(a) Notwithstanding section 602(a) of the District of Columbia Self-Government 
and Governmental Reorganization Act, grand and petit jurors serving in the Superi­
or Court shall receive fees and expenses at rates established by the Council of the 
District of Columbia, except that such fees and expenses may not exceed the respec­
tive rates paid to such jurors in the federal system. 

"(b) A petit or grand juror receiving benefits under the laws of employment secu­
rity of the District of Columbia shall not lose such benefits on account of perform­
ance of juror service. 

"(cl Employees of the United States or of any State or local government who serve 
as grand Or petit jurors and who continue to receive regular compensation during 
the period of jury service shall not be compensated for jury service. Amounts repre­
senting reimbursement of expenses incurred in connection with jury service may be 
paid to such employees to the extent provided in the jury system plan. 
"§ 11-1913. Protection of employment of jurors. 

"(al An employer shall not deprive an employee of employment, threaten, or oth­
erwise coerce an employee with respect to employment because the employee re­
ceives a summons, responds to a summons, serves as a juror. or attends Court for 
prospective jury service. 

"(b) An employer who violates subsection (a) is guilty of criminal contempt. Upon 
a finding of criminal contempt an e;npl~.yer may be fined not more than $300, im-
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prisoned for not more than 30 days, or both, for a first offense, and may be fined not 
more than $5,000, imprisoned for not more than 180 days, or both, for any subse­
quent offense. 

"(c) If an employer discharges an employee in violation of subsection (a), the em­
ployee within 9 months of such discharge may bring a civil action for recovery of 
wages lost as a result of the violation, for an order of reinstatement of employment, 
and for damages. If an employee prevails in an action under this subsection, that 
employee shall be entitled to reasonable attorney fees fixed by the court. 
"§ 11-1914. Preservation of records. 

"(a) All records and lists compiled and maintained in connection with the selec­
tion and service of jurors shall be preserved for the length of time specified in the 
ju~ system plan. 

I (b) 'l'he contents of any records or lists used in connection with the selection 
process shall not be disclosed, except in connection with the preparation or presen­
tation of a motion under § 11-1910, or until all individuals selected to serve as grand 
or petit jurors from such lists have been discharged. 
"§ 11-1915. Fraud in the selection process. 

"An individual who commits fraud in the processing or selection of jurors or pro­
spective jurors, either by causing any name to be iriserted into any list maliciously 
or by causing any name to be deleted from any list maliciously (including malicious 
data entry or the alter.ing of any data processing machine or any set of instructions 
or programs which control data processing equipment for such malicious purpose), is 
guilty of the crime of jury tampering, and, upon conviction, may be punished by a 
fine of not more than $10,000, imprisonment for not more than two years, or both. 
This section shall not limit any other provisions of law concerning the crime of jury 
tampering. 
"§ 11-1916. Grand jury; additional grand jury. 

"(a) A grand jury serving in the District of Columbia may take cognizance of all 
matters brought before it regardless of whether an indictment is returnable in the 
Federal or District of Columbia courts. 

"(b) If the United States Attorney for the District of Columbia certifies in writing 
to the chief judge that an additional grand jury is required, the judge may in his or 
her discretion order an additional grand jury summoned which shall be drawn at 
such time as he or she .fesignates. Unless discharged by order of the judge, the addi­
tional grand jury shall serve until the end of the term for which it is drawn. 
"§ 11-1917. Coordination and Cooperation of Courts. 

"To the extent feasible, the Superior Court and the United States District Court 
shall consider the respective needs of each court in the qualification, selection, and 
service of jurors. Nothing in this chapter shall be construed to prevent such courts 
from entering into any agreement for sharing resources and facilities (including 
automated data processing hardware and software, forms, postage, and other re­
sources). 
"§ 11-1018. Effect of Invalidity. 

"If any provision of this Act or the application of that provision is held invalid, 
such invalidity shall not affect any other provision or application of this Act which 
can be given effect without the invalid ·provision or application.". 
SEC. 3. TE.CHNICAL AND CONFORMING AMEND!UEN'i'S. 

Section 1869(f) of title 28, United States Code, is amended by striking out "except 
that for purposes of sections 1861, 1862, 1866(c), 1866(d), and 1867 of this chapter 
such terms shall include the Superior Court of the District of Columbia". 
SEC. 4. EFFECTIVE DATE. 

(a) Except as provided in subsection (b), the provisions of this Act shall take effect 
180 days after the date of enactment of this Act. 

(b) Upon enactment of this Act, the Board of Judges shall have authority to pro­
mulgate and adopt a jury system plan in accordance with this Act and the Court 
and the clerk of the Court shall have authority to take all necessary actions prelimi­
nary to the assumption of the administration of an independent jury system Under 
this Act. 

Mr. DELLUMS. Mr. Speaker, I move to strike the last word. Mr. Speaker, this bill 
relieves the U.S. courts of the task of callin~ jurors to serve at trials in local District 
of Columbia courts. The present practice IS a holdover from 1970, when the U.S. 
court handled felony trials and appeals for local offenses. In 1970, the Congress cre-
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ated a trial court and appeals court especially to handle such local cases. If H.R. 
2946 becomes law, the local couri will handle just the local cases, and the U.S. dis­
trict court would just call jurors for Federal cases. 

A full explanation of the bill will be given by my di<Jtinguished colleague, the gen­
tleman from California [Mr. Dymally), who chairs the Subcommittee on Judiciary 
and Education, when he is recognized. 

Mr. Speaker, with that brief explanation, I yield back the balance of my time. 
Mr. DYMALLY. Mr. Speaker, I move to strike the last word. 
Mr. Speaker, this bill is quite simple. H.R. 2946 is a bill to establish an independ­

ent jury system for the Superior Court of the District of Columbia. 
In 1970, this body and Congress passed the District of Columbia Court Reform 

Act, which became effective in 1971. We established a D.C. court system expressly 
analogous to State court systems, After nearly 15 years of self-management and 
competitive efficiency, the court is prepared to administer its own jury system, inde­
pendent of the U.S. District Court for the District of Columbia. 

Most important, it is quite capable of doing so and at the same time continuing to 
work closely and cooperate with the U,S. District Court for the District of Columbia. 
Hence, the local district court is "strongly supportive" of this transition. As do State 
courts, the local courts here have local needs which, like State courts, they should 
have the authority to address. 

Against this backdrop, I urge my fellow Members of this august body to -adopt 
H.R. 2946. 

Mr. BULEY. Mr. Speaker, I move to strike the last word. 
Mr, Speaker, I rise as a cosponsor and as the ranking member of the Subcolnmit­

tee on Judiciary and Education in strong support of H.R. 2946. 
This legislation is needed for the District of Columbia court system to effectively 

and efficiently deal with the large caseload of court proceedings that it is faced 
with. Last year this body authorized seven new superior court judges for the District 
of Columbia. The addition of these positions has overstrained the limited capacity of 
the present jury selection system employed by the District courts. 

The courts have also instituted ~he "one day, one trial" method of jury duty 
which places larger demands on the panels of jury selection than the traditional 
method of jury service. I support one day, one trial and I am proud of the work that 
the chairman of the subcommittee and I did in achieving this carefully written bi­
partisan bill. The gentleman from California and myself worked hard on this legis­
lation and I feel confident that I speak for the minority on the committee when I 
say that we enthusiastically support this bill. 

Mr. DVMALLY. Mr. Speaker, will the gentleman yield? 
Mr. BULEY. I am happy to yield to the gentleman from California. 
Mr. DVMALLY. Mr. Speaker, I want to take titis opportunity to express my deep 

gratitude to the gentleman from Virginia [Mr. BIiley] for his support of this legisla­
tion and other legislation affecting the judiciary in the District of Columbia. The 
gentleman from Virginia has been most cooperative in the committee's delibera­
tions, and I wish to express my thanks to him. 

Mr. BULEY. Mr. Speaker, I thank the gentleman from California [Mr. Dymally], 
and J yield back the balance of my time. 

Mr. DELLUMS. Mr. Speaker, I move to strike the last word. 
Mr. Speaker, I rise simply to compliment the gentleman from California [Mr. 

DymallyJ and the gentleman from Virginia [Mr. Bliley] for their diligent activity 
and their conscientious efforts as the chairperson of the Subcommittee on Judiciary 
and Education and the ranking minority member of that subcommittee. Both of 
these gentlemen are very delightful members to work with. They are conscientious, 
hsrd-working members who are very diligent about the business of trying to rectify 
many of the inadequacies that exist between the Federal Government and the resi­
dents of the District of Columbia. 

My purpose in rising WflS only to make that statement, Mr. Speaker, and I yield 
back the balance of my time. 

Mr. BLAz. Mr. Speakef', I move to strike the last word. 
(Mr. BIM asked and was given permission to include extraneous matter.) 
Mr. BLAz. Mr. Speaker, I present for inclusion in the Record various items of cor­

respondence from the Depnrtment of Justice objecting to the legislation presently 
being considered. Those items are as follows: 
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U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF LEGISLATIVE AND INTERGOVERNMENTAL AFFAIRS, 

Washington, DC, October 28, 1985. 
Hon. ROBERT R. IvlIcHEL, 
Minority Leader, U.S. House of Representatiues, 
Washington, DC. 

DEAR CONGJiESSMAN MICHEL: The following bills are scheduled for floor action on 
Monday, October 28,1985 on the District Calendar: 

H.R. 2050.-a bill to transfer parole authority over District of Columbia offenders 
housed in federal prison from the United States Parole Commission to the District 
of Columbia Parole Board. 

H.R. 2946.-a hilI to establish an independertt jury system for the Superior Court 
of the District of Columbia. 

H.R. 3578.-(We are not sure which bill H.R. 3578 or R.R. 3592 will be scheduled 
for floor action. Originally, R.R. 3370 was introduced on September 19, 1985. A staff 
mark·up resulted in H.R. 3578 being introduced on October 17, which the Commit­
tee reported out. Subsequent to the Committee mark·up, H.R. 3592, which is a clean 
version of H.R. 3578 with additional amendments, was introduced.)-a bill to pro­
vide permanent authority for hearing commissioners in the District of Columbia 
courts, to modify certain procedures of the District of Columbia courts, to modifY 
certain procedures of the District of Columbia Judicial Nomination Commission and 
the District of Columbia Commission on Judicial Disabilities and Tenure, and for 
other purposes. 

The Department of Justice has sent letters of opposition on H.R. 2050 and H.R. 
2946 to the Committee on the District of Columbia (copies attached). 

n.R.2050 

The Department opposes H.R. 2050 for several reasons: 
(1) Place of incarceration rather than jurisdiction of correction determines parole 

jurisdiction under the D.C. Code. 
(2) The policies and procedures of the D.C. Board of Parole were called into serio 

ous question during a hearing on similar legislation (H.R. 3369) during the 98th 
Congress. 

(3) New guidelines established by D.C. Board of Parole in the Spring of 1985 have 
not yet bean analyzed for efficiency and effectiveness. 

(4) The U.S. Sentencing Commission established under P.L. 98-473 (Comprehen­
sive Crime Control Act of 1984) and recently confirmed by the Senate will have to 
address this issue as it determines how to phase out the U,S. Parole Commission 
(abolished under P.L. 98-473). 

(5) A piecemeal approach to the D.C. sentencing and correctional practices is a 
real and direct threat to law enforcement interests in th'.: District, especially since 
August of 1985 when the Federal Bureau of Prisons started to assume custody of all 
D.C. Code violators sentenced in D.C. Superior Court to assist the District govern­
ment in responding to a court order to reduce overcrowding at its correctional facili· 
ties. 

H.lt.29'16 

While B.R. ~946 contains significant improvements over the jury selection system 
now in effect in the federal Courts, e.g. broadening the base of persons who can be 
summoned for jury duty, narrowing the number of automatic exclusions from jury 
service, and increasing the penalties for certain fraudulent conduct in the jury se­
lection process, we do not believe that a bifurcated approach to the D.C. jury selec· 
tion system-one for the local trial court and one for the federal trial court-is a 
prudent or efficient one. Such u bjfurcated approach would ent.ail administrative dif­
ficulties, dUplication of effort and additional cost to the federal government. For 
these reasons, we oppose H.R. 2946 in its present form, but we would consider 
changes to the Jurr Selection and Service Act to incorporate the improvements con­
tained in H.R. 2946. 

H.a.3578 

Although this Department has not been asked to comment on H.R. 3370, H.R. 
3578 or H,R. 3592, we do have concerns about several provisions contained in these 
related bills, H.R. 3592 (introduced as a clean version of H.R. 3578 but with several 
technicai amendments) appears to be the bill scheduled for floor action. We do 
object to Section 2 of this bill which requires the U.s. Attorney for District of Co· 

r 



279 

lumbia to compile an annual report by category of offense and conviction of D.C. 
Code violators, and violators of U.S. law exclusive to the District of Columbia. The 
material is now available and a matter of public record. To have the local U.S. At­
torney's office utilize the manpower and resources necessary to compile and publish 
this report would create serious budgetary problems for that office-an issue the 
Committee failf!d tQ address. 

Sections 10-11 of H.R. 3592 would govern public access to materials of the Judi­
cial Nomination Commission. It is our belief that confidentiality promotes candor in 
such proceedings but we recognize that there may be instances where total secrecy 
is unfair. Section 13" requires in part that the record and materials med in connec­
tion with the Judicial Disability and Tenure Commission be kept confidential unless 
the judge whose conduct or health is at issue authorizes disclosure. It is not clear 
whether the judge can authorize disclosure of some of the information while sup­
pressing the rest. If so. this could result in presenting a very one-sided picture to the 
public. We suggest that either of the following approaches would be preferable: 

m requiring a judge who wants part of the record tQ be made public to con­
sent to all of it being made public, or 

!2l following the rule which applies in grand jury proceedings, i.e., the record 
is kept secret and the decision makers are SWOrn to secrecy, but witnesses may 
tell the public about their testimony and submissions if they wish. 

We would appreciat~ any assistance you could give in making our views known on 
these issutis. 

The Office of Management and Budget has advised this Department and that 
there is no objection to the submission of this report from the standpoint of the Ad­
ministration's program. 

Sincerely, 
PHILLIP D. BRADY. 

Acting Assistant Attorney General. 

U.S. DJ;;PARTMENT OF JUSTICE, 
OFFICE OF LEGISLATIVE AND INTERGOVERNMENTAL AFFAIRS, 

Washington. DC, September 27, 1985. 
Hon. HONALD Df:LI.OMS, 
Chairman. ('ommiltee on the District of Columbia. 
Wa.9hington. DC. 

DEAR MR. CHAIRMAN: This is in response to your request for the views of the De­
partment of JustiCt' on H.R. 2050. a bill "to give to the Board of Parole of the ms­
trict of Columbia exclusive power and authority to make parole determination con­
cerning prisoners convicted of violating any law of the District of Columbia, or any 
law of the United States applicable exclUSively to the District." As set forth in more 
detail below, the Department of Justice believes that the change sought by this bill 
would not improve tll(' law enforcement and corrections programs in the District of 
t"olumbia and we therefore oppose this bill. Furthermore, we believe that Congress 
should not undertake piecemeal revisions of the D.C. corrections programs until 
completion of a thorough and comprehensive review of all sentencing and correc-
tional practices. . 

At present under the D.C. Code, the determination of parole jurisdiction is con­
trolled by the place of incarceration rather than the jurisdiction of conviction. The 
result is that the D.C. Board of Parole makes parole decisions for D.C. Code offend­
et's when they are housed in D.C. institutions and the Unitcd States Parole Commis­
sion makes parole decisions for D.C. Gode offenders when they are housed in federal 
institutions. At the present time over 1.400 D.C. Code offenders are held in Federal 
Bureau of Prisons facilities. This represents the designed capacity of three modern 
correctional institutions. Although some of these are in federal custody because of 
their ('xtremely violent criminal histories or to separate them from other District of 
Columbia inmates, the bulk of them are in federal cu.stody ~rimarily because of 
short.ages of space to house inmates in the District of ColumbIa system. Thus, two 
factors not addressed in H.R. 2()50 are the real burden to the Federal Bureau of 
Prisons of confining this large group of local offenders and the serious problems in· 
vo)v(>d in adding these geographically dispersed inmates to the D.C. Parole Board's 
caseload. 

In the 19:1O's when toe D.C. Board of Parole was established, this divided jurisdic­
tional scheme may have met correctional nl'eds. The Comprehensive Crime Control 
Act of 19?1;i abolishes the United States Parole Commission in 1991, however, and 
legislative attention must clrurly be given to the questions of future parole responsi-
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bility for D.C. Code offenders designated to Federal institutions. At the same time 
every effort must be made to insure that the District of Columbia will provide ade­
quate prison space to house its sentenced criminals. 

A larger question is what role should parole serve as a correctional tool in the 
District of Columbia? The legislative history of the Comprehensive Crime Control 
Act of 1984, P.L. 98-473, clearly reflects the Congressional determination that the 
"rehabilitation model" upon which the Federal sentencing and parole system was 
based is no longer valid. S. Rep. No. 225, 98th Congress, 1st Sess. 38 (1983). Based 
upon a study spanning a decade conducted by the National Commission on Reform 
of Federal Criminal Law, it was concluded that the Federal sentencing and parole 
system resulted in significant disparities in criminal sentences. As stated in the 
Senate Report: 

"The shameful disparity in criminal sentences is a major flaw in the existing 
criminal justice system, and makes it clear that the system is ripe for reform. Cor­
recting our arbitrary and capricious method of sentencing will not be a panacea for 
all of the problems which confront the administration of criminal justice, but it will 
constitute a significant step forward. 

"The [Comprehensive Crime Control Act of 1984 (CCCA») meets the critical chal­
lenges of sentencing reform. The [CCCA's] sweeping provisions are designed to struc­
ture judicial sentencing discretion, eliminate indeterminate sentencing, phase out 
parole release, and make criminal sentencing fairer and more certain. The current 
effort constitutes an important attempt to reform the manner in which we sentence 
convicted offenders. The Committee believes that the [CCCA] represents a major 
breakthrough in this area." ld. at 65. 

The current D.C. sentencing and parole system does not reflect this new under­
standing of the limitations of the "rehabilitation model" as described above. 

In addition, the District of Columbia parole system has other demonstrated prob­
lems. When we reviewed similar legislation two years ago [H.R. 3369], this matter 
was discussed in detail in our letter dated July 25, 1983 from Assistant Attorney 
General Robert A. McConnell to you. The Department noted at that time that the 
D.C. Board of Parole, according to its 1982 annual report, granted parole at initial 
hearings to 61 percent Qf the adult offenders and that 73 percent of the remainder 
were granted parole upon a rehearil 'P' The Board also reported however, that based 
upon a study of a StoliOcted sample 01 322 parolees released on parole between 1977 
and 1979, 52 percent were re-arrested during the first two years of parole supervi­
sion. Of the parolees who were re-arrested, 77 percent were convicted for crimes 
committed while on parole. Given the very high percenmge of parolees released at 
the time of initial parole consideration and the very high rate of recidivist criminal 
activity among those released, the policies and procedUres of the D.C. Board of 
Parole were called into serious question. 

We also pointed out that despite the large number of D.C. parolees who commit 
crimes following parole release, parole apparently was revoked in a relatively small 
percentage of the cases. In that regard, the D.C. Board of Parole reported that of 
those parolees in its 1977-1979 sample who were convicted of crimes while on 
parole, parole was revoked because of the new offense in less than one half of the 
cases. Although the reason for this statistic was not explained, it appears that it 
may be attributed to the D.C. Parole Board policy of not issuing parole violator wal"­
rants for certain offenses. In this regard, the Board listed in its 1982 Annual Report 
the types of offenses it terms "Eligible Offenses" for purposes of issuance of pru-ole 
violator warrants. It appears that as a matter of policy, the Board will not issue 
parole violator warrants for burglary of commercial establishments, possession of 
firearms (unless the defendant is arrested with the weapon in his hand or on his 
person), grand larceny, embezzlement, fraud, forgery and uttering and for a host of 
other violations of the District of Columbia Code or the United States Code. 

This apparent policy which allows substantial numbers of parolees to continue on 
parole even after f,rrest and conviction of serious crimes was of significant concern 
to us in the past. If these matters have not yet been completely remedied, and it 
may be too early ,0 conclude that they have, then similar concern is presently war­
ranted. Under H.R. 2050, the jurisdiction of the D.C. Board of Parole would be sub­
stantially expanded to include those D.C. Code offenders presently under the juris­
diction of the U.S. Parole Commission. These offenders, how~yer, include some of 
thE> most dangerous and violent criminals cOllvicted in the District of Columbia. Pre­
mature release of such individuals pursuant to existing parole policies would pose a 
real and direct threat to law enforcement interests in the District of Columbia. 

We beHeve it is time for a thorough legislative review of District of Columbia sen­
tencing and correctional practices. A major eJo,pansion of the capacity of D.C. correc­
tional facilities is essential. The Federal Bureau of Prisons is seriously overcrowded 
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and can no longer accept the overload of the District of Columbia system. This is 
especially true in light of the increased D.C. prison population that would result, at 
least temporarily, from a more responsibly run parole system. Replacement of the 
parole system in the District of Columbia by a sentencing guideline system similar 
to that adopted by Congress in the Comprehensive Crime Control Act of 1984 should 
be considered. While expansion of the D.C. inmate capacity must begin at once, 
other changes can be more thoroughly considered than is done in H.R. 2050. 

The Office of Management and Budget has advised this Department that there is 
no objection to the submission of this report from the standpoint of the Administra­
tion's program. 

Sincerely, 
PHILLIP D. BRADY, 

Acting Assistant Attorney General. 

U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF LEGISLATIVE ANP INTERGOVERNMENTAL AFFAIRS, 

Washington, DC, ~(ly 31, 1985. 
Hon. RONALD V. DELLUMS, 
Chairman, Committee on District of Columbia, U.S. House of Representatives, Wash­

ington, DC. 
DEAR MR. CHAIRMAN: This is to proffer the views of the Department of Justice on 

H.R. 2946, a bill that would establis11 an independent jury selection system for the 
Superior Court of the District of Columbia. While we believe that some of the 
changes from current law contained in H.R. 2946 would constitute significant im­
provements over the jury selection system now in effect in the federal courts, we 
oppose the bill for the reasons set forth below. 

Jury selection for both the Superior Court of the District of Columbia and the 
United States District Court for the District of Columbia is now governed by a 
single process established by the Jury Selection and Service Act (28 U.S.C. 1861, et 
seq,) and administered by the United States District Court for the District of Colum­
bia. If H.R. 2946 were enacted, there would exist within the District of Columbia 
two separate jury selection systems-one for the local trial court and one for the 
federal trial court. Inevitably, such a bifurcated approach would entail administra­
tive difficulties, duplication of effort, and additional cost to the federal government, 
notwithstanding the provision of the bill that encourages the federal and local 
courts to share resources and facilities to the extent feasible. 

H.R. 2946 would improve the current jury selection system by broadening the 
base .of persons who can be summoned for jury duty, by narrO\ving the number of 
automatic exclusions from jury service, and by increasing the penalties for certain 
fraudulent conduct in the jury selection process. However, we are not persuaded 
that the prOSpect of such advances :Narrants the establishment of another jury selec­
tion system in the District of Columbia, with all of the drawbacks that such a course 
would entail. Rather, we think the better course would be to consider amending the 
Jury Selection and Service Act to incorporate the improvements contained in H.R. 
2946. Such an approach would improve the jury selection process not only in the 
Superior Court but in all federal courts. Equally important, it would preserve the 
umfied selection system currently in effect in the District of Columbia, thereby 
avoiding the administrative and financial costs of a bifurcated system. 

The Office of Management and Budget has advised that there is no objection to 
the submission of this report from the standpoint of the Administration's program. 

Sincerely, 
PHILLIP D. BRADY, 

Acting Assistant Attorney General. 
Mr. DELLUMs. Mr. Speaker, I move the previous question on the bill. 
The previous question was ordered. 
The bill was ordered to be engrol'lSed and read a third time, was read the third 

time, and passed, and a motion to reconsider was laid on the table. 

GENERAL LEAVE 

Mr. DELLuMs. Mr. Speaker, I ask unanimous consent that all Members may have 
5 legislative days in which to revise and extend their remarks on the bill just 
passed. 
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The SPEAKER pro tempore. Is there objpction to the request of the gentleman from 
California? 

There was no objection. 

(From th~ Congres>;ionai Re<ord-Housl', Oct. 28, 1985J 

DISTRICT OF COLUMBIA JUDICIAL EFFICIENCY AND ll.iPROVEMEN'l' Acr OF 1985 

Mr. DELLUMS. Mr. Speaker, by dh'ectlon of the Committee on the District of C0-
lumbia, I call up the bill tH.R. 3578) to provide pl:!rmanent authority for hearing 
commissioners in the District of Columbia courts, to modify certain procedures of 
the District of Columbia Judicial Nomination Commission and the District of Co­
lumbia Commission on Judicial Disabilities and Tenure. and for other purposes, and 
ask unanimous consent that the bill be considered in the House as in the Committee 
of the Whole. 

The Clerk read the title of the bilI. 
The SPEAKER pro tempore. Is there objection to the request of the gentleman from 

California? 
There was no objection. 
The Clerk read the bill. as follows: 

H.R.3578 

Be it enacted by the Benale and House of RepreJJentath'es of the United States of 
America in Congress assembled, 
SECTlO;.I 1. SHORT TI'rLE. 

This Act may be cited as the "District of Columbia Prosecutorial and Judi.cial Effi· 
ciency Act of 1985". 
SEC. 2. ANNt:.\f. m;PORT ON Pf{OSgCU'l'IONS, 

Not later than 'March 1 of each year, the United States attorney for the District 
of Columbia shall compile and make available an annual report concerning prosecu­
tions, under the laws of the District of Columbia and the laws of the United States 
applicable exclusively to the District of Columbia, conducted by the Office of the 
United States att<lrney for the District of Columbia ill the previous calendar year. 
Such report shall include the number of prosecutions and convictions by category 
and nature of offense, and shall include any recommendations concerning the crimi­
na) justice system in the District of Columbia. 
::;~X'. :I. HEARING C{)M!H1f)gJONEllS. 

Section 11-17:12 of title 11 of the District of Columbia C-ode is amended to read as 
follows: 
"§ 11-1732. Hearing commissioners. 

"(a) The chief judge of the Superior Court may appoint and remove hearing com­
missioners who shall serve in the SUperior Court and perform the duties enumer­
ated in subsection WI of this section and such other duties as are consistent with the 
Constitution and laws of the United St~tes and of the District of Columbia and are 
asSigned by rule of the Superior Court. 

"Ib) No individual may be appointed or serve as a hearing commissioner under 
this section unless such individual has been a member of the bar of the District of 
C-olumbia for at least three years. 

HCC) A hearing commissioner, when specifically designated by the chief judge of 
the Superior Court, may perform the following functions: 

"(II Administer Qaths and affirmations and take acknowledgments. 
"(2) Determine conditions of release and pretrial detention pursuant to the provi­

sions of title 2.~ of the District of Columbia Code (relating to criminal procedures). 
h(:!! C-onduct preliminary examinations in all criminal cases to determine if there 1 

is pt'obuhle c~\Use to bl>litive thai an offense has been committed and that the ac-
cused commiW.'d it. 

"(.1\ Subject to the provisions of subsection {d), with the consent of the parties in­
volved, make findings in uncontested proceedings. and in contested hearings in the 
civil, criminal, and family divisions of the Superior Court. 

"(d)ll! With rl:'5pect to proceedings and hearings under subsection (c)(4), a rehear­
ing of the case, or a review of the hearing commissioner's findings. may be made by 
<I judge of the appropriate division sua sponte and shall be made upon Ii motion of 
one of the parties. which motion sh<lll be filed within ten days after the judgment. 
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An appeal to the District of Columbia Court of Appeals may be made only after a 
review hearing is held in the Superior Court. 

"(2)(A) In any case brought under sections 11-1101 (1), (3), (10), or (11) involving 
the establishment or enforcement of child support, or in any case seeking to modify 
an existing child support order, where a hearing commissioner in the Family Divi­
sion of the Superior Court finds that there is an existing duty of support, the hear­
ing commissioner shall conduct a hearing on support, make fmdings, and enter 
judgment. 

"(B) If in a case under subparagraph (Al, the hearing commissioner finds that a 
duty of support exists and makes a fmding that the case involves complex issues 
requiring judicial resolution, the hearing commissioner shall establish a temporary 
support obligation and refer unresolved issues to a judge. 

"(C) In the cases under subparagr&.phs (Al and (B) in which the hearing commis­
sioner fmds that there is a duty of support and the individual owing that duty has 
been served or given notice of the proceedings under any application statute or 
court rule, if that individual fails to appear or otherwise respond, the hearing com­
missioner shall enter a default order. 

"(D) A rehearing or review of the hearing commissioner's findings in a case under 
subparagrapbs (A} and (Bl may be made by a judge of the Family Division sua 
sponte. The findings of the hearing commissioner shall constitute a fmal order of 
the Superior Court.". 
SEC. 1. APPOINTMENT OF EXECUTlyg OFFICER OF THE DISTRICT OF COLUMBIA COURTS. 

Section 11-1703 of title 11 oi: the District of Columbia Code is amended­
(1) by striking out subsection (bJ; 
(2) by redesignating subsection (c) as subsection (d); and 
(3) by inserting after subsection (a) the following new subsection: 

"(b) The Executive Officer shall be appointed, and subject to removal, by the Joint 
Committee on JUdicial Administration with the approval of the chief judges of the 
District of Columbia ceurts. In making such appointment the Joint Committee shall 
consider experience and spedal training in administrative and executive positions 
and familiarity with court procedures. 

H( cl The Executive Officer shall be a bona fide resident of the District of Columbia 
or become ':1 resident not more than 180 days after the date of appointment.". 
SEC'. 5. MA:,DA'rORY RETIREMENT AGE OF JUDGES. 

Section 431(c) of the District of Columbia Self-Government and Governmental Re­
organization Act is amended by striking out "Seventy" and inserting in liell thereof 
"seventy-four" . 
SEC. 6. APPOINTMENT PANEl. FOR THE BOARD OF TRUSTE~;S O~' Tim PUBLIC DEFENDER SERV­

ICE. 

(a) COMPOSITION OF ,ApPOINTMENT P ANEL.-Section 303 of the District of Columbia 
Court Reform and Criminal Procedure Act of 1970 <D.C. Code, 1-2703) is ame!1ded in 
subsection (blm-

(1) by striking out subparagraph (A); and 
(2) by redesignating subparagraphs CEl, (C), (Dl, and (E) as subparagraphs (A), 

(B), (C), and <DJ, respectively. 
(bl PRESIDING OFFICER.-Section 303 of such Act <D.C. Code, 1-2703) is further 

amended in subsection (b)(2) by striking out HChief Judge of the United States Court 
of Appeals for the District of Columbia Circuit" and inserting in lieu thereof "Chief 
Judge of the District of Columbia Court of Appeals". 
SEC. 1. HEORGANIZATION (W AVDIT RESPONSIBILITY. 

(a) AUDITOR-MASTER.-Section 11-1724 of title 11 of the District of Columbia Code 
is amended-

(II by striking out "(1) audit and state fiduciary accounts,"; and 
(2) by respectively designating clauses (2) and (3) as clauses u(1)" and 1/(2)". 

(bl REGISTER OF WTLLS.-Section 11-2104(a) of title 11 of the District of Columbia 
Code is amended-

nJ in paragraph (2) by striking out "and" after the semicolon; 
(2) in paragraph (3) by striking out the period and inserting in lieu thereof H; 

and";und 
(3) by inserting at the end thereof the following new paragraph: 
"14) audit and state fiduciary accounts.". 



284 
SEC. 8. ELIMINATION OF DUPLICATE JUDH'IAL FINANCIAL REPORTING REQUIREMENT. 

(a) TERMINATION OF FEDERAL DISCLOSURE REQUIREMENTs.-Section 303 of the 
Ethics in Government A~t of 1978 (28 U.S.C. App. 301) is amended by inserting at 
the end thereof the following new subsection: 

H(h) The provisions of this Act shall not apply to any judicial officer or employee 
of the Superior Court of the District of Columbia or the District of Columbia Court 
of Appeals.". 

(b) TECHNICAL AND CONFORMING AMENDMENT.-Section 308(9) of such Act (28 
U.S.C. App. 308(9)) is amended by striking out "courts of the District of Columbia". 
SEC. 9. CERTIFICA1'ION OF QUESTIONS OF LAW. 

Subchapter II of Chapter 7, title 11, District of Columbia Code, is amended by in­
serting after section 11-722 the following new section: 
"§ Sec. 11-723. Certification of Questions of Law. 

"(a) The District of Columbia Court of Appeals may answer questions of law certi­
fied to it by the Supreme Court of the United States, a Court of Appeals of the 
United States, or the highest appellate court of any State, if there are involved in 
any proceeding before any such certifying court questions of law of the District of 
Columbia which may be determinative of the cause pending in such certifying court 
and as to which it appears to the certifying court there is no controlling precedent 
in the decisions of the District of Columbia Court of Appeals. 

"(b) This section may be invoked by an order of any of the coUrts referred to in 
subsection (a) upon the court's motion or upon motion of any party to the cause. 

"(c) A certification order shall set forth (l) the question oflaw to be answered; and 
(2) a statement of all facts relevant to the questions certified and the nature of the 
controversy in which the questions arose. 

"(d) A certification order shall be prepared by the certifying court and forwarded 
to the District of Columbia Court of Appeals. The District of Columbia Court of Ap­
peals ma-j require the original or copies of all or such portion of the record before 
the certifying court as are considered necessary to a determinatjor~ of the questions 
certified to it. 

"(e) Fees and costs shall be the same as in appeals docketed before the District of 
Columbia Court of Appeals and shan be equally divided between the parties unless 
precluded by statute or by order of the certifying court. 

"(f) The District of Columbia Court of Appealtl may prescribe the rules of proce­
dure concerning the answering and certification of questions of law under this sec­
tion. 

"(g) The written opinion of the District of Columbia Court of Appeals stating the 
law governing any questions certified under subsection (a) shall be sent by the clerk 
to the certifying court and to the parties. 

"(h)(1) The District of Columbia Court of Appeals, on its own motion or the motion 
of any party, may order certification of questions of law to the highest court of any 
State under the conditions described in !Jubsection (a). 

U(2} The procedures for certification from the District of Columbia to a State shall 
be those provided in the laws of that State.". 
SEC. 10. PUBLIC ACCESS TO MATERIALS OF JlfDICIAL NOMINATION COMMISSION, 

Section 434(c)(3) of the District of Columbia Self-Government and Governmental 
Reorganization Act is amended by striking out the last sentence and inserting in 
lieu thereof: "Information, records, and other materials furnished to or developed by 
the Commission in the performance of its duties under this section shall be privi­
leged and confidential. Section 552 of title 5, United States Code, (known as the 
Freedom ofInformation Act) shall not apply to any such materials.". 
SEC. 1 J. MEETINGS OF TilE JUDICIAL NOMINATION COMMISSION. 

Section 434(c)(1) of the District of Columbia Self-Government and Governmental 
Reorganization Act is amended by inserting at the dnd thereof "Meetings of the 
Commission may be closed to the public. Section 742 of this Act shall not apply to 
meetings of the Commission.", 
SEC. 12. l'UBLIC ANNOUNCEMENT OF JUDICIAL RECOMMENDATIONS. 

Section 434(d) of the District of Columbia Self-Government and Governmental Re­
organization Act is amended by inserting at the end thereof the following new parfl­
graph: 

"(4) Upon submission to the President, the name of any individual recommended 
under this subsection sh,'111 be made public by the Judicial Nomination Commis­
sion.". 
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SEC. 13. DISCLOSURE OF CERTAIN INFORMATION TO THE JUDICIAL NOMINATION COMMISSION. 

Section 11-1528 of title 11, District of Columbia Code, is amended by striking out 
all of subsection (a) and inserting in lieu thereof the following: 

"(a)(l) Subject to paragraph (2), the filing of paperb with, and the giving of testi­
mony before, the Commission shall be privileged. Subject to paragraph (2), hearings 
before the Commission, the record thereof, and materials and papers filed in connec­
tion with such hearings shall be confidential. 

H(2)(A) The judge whose conduct or health is the subject of any proceedings under 
this subchapter may disclose or authorize the disclosure of any information under 
paragraph (1). 

"(B) With respect to a prosecution of a witness for perjury or on review of a deci­
sion of the Commission, the record of hearings before the Commission and all 
papers filed in connection with such hearing shall be disclosed to the extent re­
quired for such prosecution or review. 

"(C) Upon request, the Commission shall disclose, on a privileged and confidential 
basis, to the District of Columbia Judicial Nomination Commission any information 
under paragraph (1) concerning any judge being considered by such nomination 
commission for elevation to the District of Columbia Court of Appeals or for chief 
judge of a District of Columbia court.". 
SEC. 14. REAPPOINTMENT TO JUDICIAL OFFICE. 

Section 433(c) of the District of Columbia Self-Government and Governmental Re­
organization Act is amended-

(1) in the first sentence by striking out "three months" and inserting in lieu 
thereof "six months'" and 

(2) in the second se~tence, by striking out "thirty" and inserting in lieu there­
of "sixty". 

SEC. 15. MODIFICATION OF JUDICIAL REAPPOINTMENT EVALUATION CATEGORIES. 

Section 433(c) of the District of Columbia Self-Government and Governmental Re­
organization Act is amended in the third sentence by striking out "exceptionally 
well-qualified or". 
SEC. 16. SERVICES OF RETIRED JUDGES. 

Section 11-1504(a) of title 11, District of Columbia Code, is amended by striking 
out paragraphs (2) and (3) and inserting after paragraph (ll the following new para­
graph: 

"(2) At any time prior to or after retirement, a: judge may request recommenda­
tion from the District of Columbia Commission on Judicial Disabilities and Tenure 
<hereinafter in this section referred to as the "Commission") to be appointed as a 
senior judge in accordance with this section.", 
SEC. Ii. EXTENSION OF PERIOD FOR SUBMI'ITING JUDICIAL NOMINATIONS. 

Section 434(d)(l) of the District of Columbia Self-Government and Governmental 
Reorganization Act is amended by striking out "thirty days" each place it appears 
and inserting in lieu thereof "sixty days". 
SEC. 18. E~'FECTIVE DATE. 

This Act shall take effect on the date of the enactment of this Act. 

COMMI'ITEE fu'iENDMENTS 

The SPEAKER pro tempore. The Clerk will report the first committee amendment. 
The Clerk read as follows: 
Committee amendment: Page 2, strike out line 3 and in!:iert in lieu thereof "Judi­

cial Efficiency and Improvement Act of 1985'." 
Mr. DELLUMS. Mr. Speaker, I ask unanimous consent that the committee amend­

meuts be considered en bloc, considered as read, and printed in the Record. 
The SPEAKER pro tempore. Is there objection to the request of the gentleman from 

California? 
There was no objection. 
The remaining committee amendments are as follows: 
Committee amendments: Page 7, line 6, strike out "subsection (b)(2)" and insert in 

lieu thereof "subsection (b)(1)". 
Page 7, line 7, strike out "Chief Judge" and insert in lieu thereof "chief judge". 
Page 8, line 5, strike out "Section 303" and insert in lieu thereof "Section 301". 
Page 8, line 16, insert H(a) IN GENERAL.-" before "SUbchapter ll". 
Page 10, afJ:er line 11, insert the following new subsection: 
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(b) TECHNICAL AlI-iENDMENT.-The table of sections for such sUbchapter is amended 
by adding at the end thereof the following new item: 

"11-723. Certification of questions oflaw." 
Page 12, line 22, strike out "second" and insert in lieu thereof "third". 
Page 13, line 5, strike out "third" and insert in lieu thereof "fourth". 
Page 13, line 14, strike out" "Commission" ,. and insert in lieu thereof" 'Commis­

sion' ". 
Page 5, strike out line 4 and all that follows through line 8 on page 5 and insert 

in lieu thereof the following: 
"ID)(1) Subject to paragraph (2), the findings of the hearing commissioner shall 

constitute a final order of the Superior Court. 
"(2) A rehearing or review of the hearing commissioner's findings in a case under 

subparagraphs (A) and (B) may be made by a judge of the Family Division sua 
sponte and shall be made upon a motion of one of the parties, which motion shall be 
med within ten days after the judgment. An appeal to the District of Columbia 
Court of Appeals may be made only after a hearing is held in the Superior Court." 

Mr. DELwMs. Mr. Speaker, I simply wish to explain briefly that the committee 
amendments presented to the body are perfecting amendments, and I ask that they 
be approved. 

The SPEAKER pro tempore. The question is on the committee amendments. 
The committee amendments were agreed to. 
Mr. DELLuMs. Mr. Speaker, I move to strike the last word. 
Mr. Speaker, this bill makes certain changes in the local courts in Washington, 

DC, suggested by local practitioners, officials, and the courts, and makes permanent 
authority for hearing commlSsioners, authority which Congress has granted from 
year to year in appropriation bills. 

Hearings were held before our Subcommittee on the Judiciary and Education 
chaired by the gentleman from California (Mr. Dymaily). with the ranking minority 
member being the distinguished gentleman from Virginia (Mr. BIiley], each of 
whom will give a further explanation of the bill at the appropriate time. 

With the brief introductory set of remarks, Mr. Speaker, I yield back the balance 
of my time. 

Mr. DYMALLY Mr. Speaker, I move to strike the last word. 
Mr. Speaker, l'ince the 98th Congress, the Subcommittee on Judiciary and Educa­

tion has focused lts attention on improving the administration of Justice in the Dis­
trict of Columbia, and at the same time transferring to the District authority over 
its agencies, consist.ent with the legislative intent underlying the District of Colum­
bia Court Reform and Criminal Procedure Act of 1970 and the District of Columbia 
Self-Government Act and Government Reorganization Act of 1973, as amended. 

This legislution emanates from these significant legislative developments. It re­
flects both self-government considerations and the improvement and efficiency of 
the local judicial system. The bill itself evolves from recommendations of the Dis­
trict of Columbia Court Study Committee and the District of Columbia courts. 

A brief history of its development are in order. In 1978, the District of Columbia 
Bar Association formed the District of Columbia Court Study Committee. This com­
mittee (commonly known as the Horsky Committee) was charged with evaluating 
the District of Columbia Court Reform and Criminal Procedure Act of 1970 and 
making approprial recommendations for improving the judicial system. Over a 4-
year period, the Cl> ;rt study committee conducted its mission. Certain provisions in 
this bill represent the committee's work product. 

In sum, H.R. 3578 would create permanent authority for District of Columbia 
hearing commissioners, eliminate duplicate judicial financial reporting, provide au­
thority for the District of Columbia Court of Appeals to answer certain undecided 
questions of District of Columbia law pending in other courts and amend a panoply 
of provisions involving judicial nomination, reappointment, and tenure processes. 

It would also require the U.S. attorney to publish an annual report regarding its 
District of Columbia criminal justice activity. Further, it would modify the appoint­
ment panel for the Board of Trustees of the Public Defender Service. 

These noncontt'Oversial provisions would further improve loci! judicial nomina­
tion and tenure processes and at the same time move the local government one step 
further toward self-government. Most important, it is estimated that the bill would 
save the local government over $600,000 a. year at no cost to the Federal Govern­
ment. 

Mr. Bw.EY. Mr. Speaker, I move to strike the last word. 
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Mr. Speaker, I rise to support the passage of H.R. 3578. This bill makes a number 
of minor, but important and needed corrections in the procedures and efficiency of 
the District of Columbia courts. 

Mr. Dymally, the chairman of the Judiciary and Education Subcommittee, was 
diligent in his efforts to craft a piece of valuable legislation that all parties could 
agree to. I am pleased to be able to lend my support to his efforts and to thank him 
for his bipartisan spirit. 

Mr, Speaker, the minority !flembers of the District of Columbia committee sup-
port passage of H,R. 3578. 

Mr. DELLUMS. Mr. Speaker, I move the previous question on the bill. 
The previous question was ordered. 
The bill was ordered to be engrossed and read a third time, and was read the 

third time, and passed and a motion to reconsider was laid on the table. 

GENERAL LEA VB 

Mr. DELLUMS. Mr. Speaker, I ask unanimous consent that all members may have 
5 legislative days in which to revise and extend their remarks on the bill just 
passed. 

The SPEAKER pro tempore. Is there objection to the request of the gentleman from 
California? 

There was no objection. 
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