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Foreword 

The widening gap between expanding workloads and available 
judicial resources is creating serious problems in many courts. Justice is 
discounted when the pressure to reduce backlogs and delay results in an 
increase in plea bargains. Traditionally, the most common response to 
concern about case delay and increasing volume has been to increase the 
number of judges. In a period of fiscal restraint, however, the nation's 
courts are faced with tight budgets. There has been little room in public 
budgets to support increases in judicial resources proportionate to the 
growth in caseloads. There is an urgent need to find ways of reducing 
what ought to be temporary backlogs without the permanent and costly 
response of increasing the number of judges. 

This report offers a solution: the use of volunteer lawyers to augment 
judicial resources. Based on evaluation of six programs that use volunteer 
lawyers in a judicial capacity, the report is optimistic about the benefits of 
such programs in reducing case backlog and delay in our nation's courts. 
These programs complement an overall delay reduction plan of a court 
and offer the opportunity to improve bench-bar relations. 

The success of the concept can be seen both in reductions in the time 
to disposition of cases and also in the positive reactions of the judges and 
attorneys involved. There is little or no financial cost, and attorneys report 
no discernible difference in the quality of adjudication. 

The spirit of volunteerism tapped by these programs can serve both 
individuals and the community. It has the capacity to resuscitate our 
justice system and the American bar. 

xi 
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Now that effective models have been demonstrated, how can we 
integrate volunteerism into'thejustice system? State bar associations 
provide continuing education for their members, and some require it. 
Courses could include the role of the judge, addressing judicial conduct 
and procedures. Lists of attorneys who completed the course would then 
be provided to requesting courts. These courts could in turn verity other 
criteria for selection as a judicial adjunct, such as a time requirement for 
law practice. 

Such a program has the potential of providing useful information 
when vacancies on the bench occur. Because training occurs beforehand, 
it can also improve the quality of judicial appointments. 

By participating in judicial adjunct programs, an individual attorney 
invests in both his or her own future and that ofthe court being served. 
The court recJgnizes this individual initiative and applies the resources 
both to meet its current needs and also to plan for the future with a pool of 
potential judges. 

The National Institute of Justice is pleased to have suppurted this 
useful evaluation by the staff of the National Center for State Courts, 
guided by an active and highly qualified Advisory Board. The entire effort 
would not have been possible without the innovative spirit and commit
ment ofthe cooperating courts. 

The results shared by these courts offer a stimulus for change and 
reason for optimism. This new program promises significant benefits for 
our judicial system and better options for state and local governments as 
they meet fluctuating demands for judges. 

JAMES K. STEWART 

Director 

National Institute oj Justice 



Precis 

JudiCial adjunct programs,l when well managed and especially 
as part of a broad effort to attack civil case delay and growing case 
backlogs, can 

(I increase the number of dispositions over previous years; 
o reduce the time to disposition of cases handled by adjuncts; 
It improve bench-bar relations; and 
o provide attorneys new understanding and appreciation of judges' 

duties and problems. 

While using lawyers at; judicial adjuncts is not a panacea for either delays 
or backlogs, there are significant direct and indirect benefits achievable 
by a court with an effective adjunct program. 

The National Center for State Courts has evaluated six uses of 
lawyers as supplemental judicial resources over a 3D-month period. This 
report contains general findings and conclusions regarding the use of 
lawyers as supplemental judicial resources. in addition to detailed 
descriptions and evaluations of the six programs. Three courts used 
lawyers as judges pro tempore. In the Pima County (Tucson, Arizona) 
Superior Court, judges pro tem were used to dispose of a block of civil 
nonjury trials. In the Multnomah County (Portland, Oregon) Circuit 

1. The term 'Judicial adjunct" encompasses courts' myriad uses oflawyers to 
supplement judicial resources, whether or not the lawyers are paid for their 
services and whether they are used temporarily, for a defined period of time, or 
indefini tely. 

xlii 
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Court, lawyers sit as judges pro tern to hear and resolve motions for 
summary judgment. In the Arizona Court of Appeals division located in 
Phoenix, judges pro tern sit on special panels with a regular appellate 
judge to help reduce its backlog. In addition to these three judge pro tern 
programs, the National Center evaluated the use of lawyers as trial 
referees in the superior court of Connecticut, the use of lawyers as 
arbitrators in a court-annexed arbitration program for civil cases in the 
district court in Minneapolis, and the use oflawyers to evaluate and make 
recommendations regarding settlement of civil cases awaiting jUly trials 
in the King County (Seattle) Superior Court. Following is an outline of 
the key conclusions, beyond those above, of the National Center's 30-
month study. 

1. Judicial adjuncts are useful in a wide range of programs. 
2. The improvement in statistics observed in seme of the evaluation 

.ites cannot be attributed solely to the use of judicial adjuncts; there 
also was evidence of a "Hawthorne effect"-the phenomenon that 
positive results are achieved because attention is being paid to a 
problem, almost regardless of the solution adopted. But the existence 
ofthe Hawthorne effect does not detract from the value of the adjunct 
programs. The adjunct programs were the catalyst for the coming 
together of positive factors and the focus that produced improve
ment. The incidental positive aspects of the bench-bar interaction 
remain a unique byproduct of these programs. 

3. The trial bar generaliy likes and supports the use of judicial adjuncts 
in programs that resolve cases more quickly, result in earlier trial 
dates, or help to reduce a court's backlog. 

4. Litigants' attitudes toward the use of judiCial adjuncts generally 
reflect the attitudes of their attorneys; because most litigating 
attorneys support the use of judicial adjuncts, most litigants do not 
object to their use. 

5. With a few exceptions, neither litigating attorneys nor clients discern 
any difference in the quality of adjudication in proceedings conducted 
by judicial adjuncts. In some instances, mainly in domestic relations 
cases, litigating attorneys expressed the opinion that the quality of 
adjudication is improved by using lawyers who specialize in the 
subject area over which they are presiding. 
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6. Potential problems in judicial adjuncts programs involving conflicts of 
interest and violations of judicial ethics are not manIfested in practice 
in programs studied or, when they appear, are identified quickly and 
resolved so as to avoid affecting either the quality of justice provided 
or the appearance of justice. Nor were instances found of adjuncts 
using their position as an adjunct for economic advantage. 

7. The fresh perspectives on and respect for judges' tasks and problems 
gained by judicial adjuncts result in increased support of the bench. 
Adjuncts also gain insight that makes them more effective advocates. 

8. Lawyers will volunteer time, sometimes substantial amounts of time, 
without compensation to help courts address identified and 
recognized problems. Nonetheless, courts must be sensitive to the 
matter of not asking for too many uncompensated hours from 
individual attorneys. 

9. Few judges or lawyers expressed concern thai the use of adjuncts 
might make it harder in the future to obtain needed full-time 
judgeships. There is no evidence to date in the six sites that their 
adjunct programs have reduced the chances of adding needed full
time positions. 

10. The orientation and training of judicial adjuncts should receive more 
attention from courts, regardless of the skill level and number of years 
at the bar of the lawyers used. 

11. The support and interest of the presidingjudge is very important in 
assuring acceptance and successful implementa.tion of a judicial 
adjunct program. 

12. Judicial adjunct programs involve additional and new administrative 
responsibilities, normally assumed by court staff and the chief or 
presiding judge. There are two types of costs associated withjudicial 
adjunct programs: direct and indirect. The direct, out-of-pocket costs 
are relatively small, covering such items as copying and postage; in 
two programs they also included adjuncts' fees for service. The 
indirect costs are the salaries, fringe benefits, and associated over
head of staff and judges. These indirect costs can be substantial but 
normally represent a reallocation of resources and priorities, not new 
outlays. In all six sites additional administrative duties and costs 
were accepted and acceptable. 
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Introduction 

Almost all courts can use temporary judicial assistance from time to 
time. The need may arise from inevitable scheduling problems, while 
waiting for new judicial positions to be created or filled, or because of a 
new, legislatively imposed program. In some of these situations it is not 
possible for the court to get full-time judicial positions created, while in 
others it would be inappropriate; the need is real but not sufficient to 
justifY full-time judicial resources. Many courts in these circumstances 
struggle as best they can, devoting their limited resources to the highest 
priority items and postponing lesser priority matters to another day. 
Since August 1983 the National Center for State Courts, with funding 
from the National Institute of Justice and with the assistance of an 
Advisory Board on the Use of Volunteer Lawyers as Supplemental Judicial 
Resources,l has studied whether the use of practicing lawyers offers 
courts a practical means of dealing with these extra demands 
for resources. 

The Advisory Board adopted the term "judicial adjunct" to encompass 
courts' various uses oflawyers to supplement judicial resources, whether 
or not the lawyers are paid for their services and whether the services are 
used temporarily, for a defined period of time, or indefinitely. The term 
and its definition are used throughout this report. 

The study has had three components: (1) an initial survey of some 
existingjudicial adjunct programs; (2) the development of gUidelines for 
the use of judicial adjuncts; and (3) the evaluation of several different uses 
of judicial adjuncts. The first two parts of the study were accomplished 

xix 
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with publication of the Advisory Board's Guidelines for the Use qf 
Lawyers to Supplement Judicial Resources in the summer of 1984.2 The 
Advisory Board concluded: 

f) Court systems should consider using lawyers in a variety of capacities 
as supplemental judicial resources when full-time judicial resources 
are inadequate to meet demands. Such use should not be a permanent 
alternative to the creation of needed full-time judicial positions. 

o Except for serious criminal trials and child custody proceedings. 
most types of cases are appropriate for assignment to judicial 
adjuncts. 

It All judicial adjunct programs should have carefully defined objectives. 
be subject to court control. involve lawyers in planning as well as 
implementation. and include evaluation and monitoring. 

Q The court should mainta.ln control over t.l-J.e selection of judicial 
adjuncts; the quality and background oflawyers selected should be 
appropriate for the task assigned. 

o Assignment of cases to judicial adjunct programs should not be sub
ject to the consent of the parties or their counsel. but appropriate mech
anisms should be established to provide the parties an option con
cerning the pa.."i:icular judicial adjunct before whom theywill appear. 

" The court and the adjuncts should be sensitive to identifying and 
resolving actual and possible conflicts of interest affecting the 
provision of justice or the appearance that justice is being done. 

It was discovered in the first phase of this study that very few courts 
have attempted to evaluate the impact of judicial adjunct programs. 
Accordingly. project staff worked with six jurisdictions over 30 months in 
an effort to evaluate a variety of judicial adjunct programs to see what 
impact, if any. the programs had on the court and what problems, if any, 
are associated with the use of adjuncts. This volume reports the results of 
those evaluations. 

The Evaluation Effort 
Six jurisdictions, each using adjuncts in a different way. participated in 
the evaluation effort:3 

Judge Pro Tempore Programs 
o Pima County (Tucson. Arizona) Superior Court: use of judges pro tem 

to dispose of a block of civil nonjury trials (hereafter referred to as 
"court" trials). 

o Multnomah County (Portland. Oregon) Circuit Court: use of judges 
pro tem to hear and resolve motions for summary judgment. 
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o Court of Appeals, Division One, Phoenix, Arizona: use of judges pro 
temsitting on special three-member panels, each with a regularjudge 
presiding, and deciding cases through unpublished memorandum 
opinions. 

Other Programs 
o Trial referee program in the Superior Court ()f the State of Con

necticut, in which trial referees conduct civil court trials, write 
memorandums of decision, and recommend to regular judges that 
judgment be rendered accordingly. 

CI Mandatory, nonbinding, court-annexed arbitration for civil cases in 
the Fourth Judicial District Court (Minneapolis), Minnesota. using a 
single arbitrator. 

CI Settlement program for civiljurycases awaiting assignment ofa trial 
date in King County (Seattle, Washington) Superior Court. in which 
pairs of lawyers sat on panels, each with a sitting judge, to evaluate 
the cases and make recommendations regarding settlement. 

The arbitrators in Minneapolis are pa;,'.J. $150 for each hearing day in 
which they participate. Trial referees in Connecticut receive, upon 
request, up to $100 per day of hearing, but few have asked to be paid. 
The judicial aqjuncts in the four other programs pruticipate without 
compensation. 

The Tucson. Connecticut, Portland, a..'1d Seattle programs were 
conceived and operating prior to implementation of the National Center's 
evaluation effort. The National Center worked with the two other 
jurisdictions to design an evaluation plan before their programs started. 
The general approach to the evaluation was similar in each of the six sites, 
however. In each case, project staff members visited the court to explain 
the National Center's interest in the use of judicial adjuncts and to 
explore the court's willingness to partiCipate in the project. The respective 
roles of the court and the National Center were discussed and defined. 
Each court was Mked to articulate goals for its program and, in 
conjunction with National Center staff, to establish the procedures for the 
evaluation, including the data to be collected. how data would be collected. 
who would be responsible for the data. and who would serve as the 
principal contact or contacts between the National Center's project staff 
and the court. Finally. project staff and the court agreed upon a general 
time frame for the evaluation. 

In each site it was agreed that the evaluation would have three 
components: a quantitative analysis focusing on caseload data, aquali ta
tive analysis designed to understand participants' opinions and attitudes. 
and a fiscal analysis to estimate the direct and indirect costs of the 
program to the court. In each site the qualitative analysis was undertaken 
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through interviews of judges, judicial adjuncts, litigating attorneys, and 
court staff. In two of the sites, Seattle and Connecticut, the interviews 
were supplemented by written questionnaires sent to judges, judicial 
adjuncts, litigating attorneys, and clients. In Seattle, Phoenix, Tucson, 
and Minneapolis, National Center staff also observed proceedings in 
which judicial adjuncts presided or participated. 

The time frame for each evaluation differed; the specific length of 
each evaluation is indicated in the site reports. In no site are the 
statistical indicia of success unambiguous; real-world evaluations in 
environments that shift and change seldom can produce clear answers to 
all the questions asked initially or subsequently raised by the data. There 
is sufficient consistency among the sites on key issues, however, to cause 
us to share our conclusions with a measure of confidence. When more 
data might affect a conclusion, that fact is noted in an individual court's 
evaluation report. 

Each site in the program had its own specific evaluation questions, 
but we sought to answer some common questions in all sites. Many of 
these were part of the qualitative evaluation rather than the quantitative, 
although there were some common quantitative issues, as well. These 
questions were common to all sites: 

1. To what extent did the program achieve the individual court's goals? 
2. Did the program produce unexpected positive or negative results? 
3. What do the litigating bar and citizens thjnk about lawyers aSSisting 

the court in this program? 
4. Did the use of judicial adjuncts produce "appearance of justice" 

problems that affected the quality of justice the court was seen to be 
providing? 

5. Does the use of judicial adjuncts free judicial time and thus have 
incidental impact on the processing of cases not handled by 
adjuncts? 

6. Will lawyers offer their services on a pro bono basis; if so, does their 
willingness to volunteer their services depend on the type of program 
or the number of hours requested of them? 

7. What new administrative burdens does the use of adjuncts impose on 
a court? 

8. What extra costs are asSOCiated with the program that the court 
would not otherwise bear? 

Each of these questions, together with our conclUSions based on the 
answers to these questions, is discussed in the following pages of this 
report, presented in two parts: (1) a general summaI}' of the quantitative, 
qualitative, and administrative lessons learned from all evaluation sites 
and a review of key conSiderations for courts designing ajudicial adjunct 
program; and (2) a detailed description of the program in each site and 
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the evaluation results from that site. The reader interested in detailed 
information about any of the individual adjunct programs should consult 
the descriptions in the second part of the report rather than the first part. 

Notes to Introduction 

1. The Advisory Board was chaired by fonner Chief Justice of Connecticut 
John A. Speziale. Its members were the Honorable William D. Blue. Judge. 
Lancaster County District Court. Nebraska; Edward A. Dent. III. Washington. 
D.C.; Sue K. Dosal. State Court Adminlstrator. Supreme Court of Minnesota; the 
Honorable Pat Irwin. Magistrate. U.S. District Court and fom1er Chief Justice. 
Oklahoma Supreme Court; James R. Larsen. former Court Administrator. 
Supreme Court of Washington. representing himself and then-Chief Justice 
William H. Williams; the Honorable H. Carl Moultrie. Chief Judge. Superior Court 
of the District of Columbia (deceased); Robert D. Myers. Esq .. Arizona; Kenneth 
Palmer. State Court Administrator. Supreme Court of Florida, representing 
then-State Court Administrator Donald P. Conn; Peter J. Rubin. Esq .. Maine; 
Alan Slater. Executive Officer. Orange County (California) Superior Court. 

2. Williamsburg, Va .• 1984; hereinafter cited as Guidelines. The GUidelines, 
without supporting commentary, are reproduced at the end of Chapter 5. 

3. Initially, the district court in Ft. Lauderdale, Florida. expressed interest in 
joining the project as an eValuation site testing one-person settlement confer
ences; this would have allowed comparison of the three-member panel in Seattle 
with the one-person conference in Horida The bar in that district indicated to 
the C01.lrt that it would rather put its limited resources into other programs to 
reduce delay, so the court decided not to implement the settlement conference 
procedures. Courts in Maine, Nebraska. and the District of Columbia also 
expressed preliminary interest in startingjudicial adjunct programs. but circum
stances in each jurisdiction led each to direct its resources to other programs. 
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CHAPTER ONE 

Quantitative Analysis 
of Adjuncts' Use 

An six programs studied by the National Center for State Courts 
had one Similar aim. to introduce judicial adjuncts into the civil 
adjudication process. A number of factors specific to each study site 
helped determine the scope of the program and the design of its 
evaluation. These factors were the following: the procedure(s) to be 
assigned to the adjuncts; the expected capacity of the program; the state 
of the caseload of the court; the goals set for the program; the quality and 
quantity of historical statistical caseload data available; and the ease with 
which new data directly related to the evaluaUon could be collected. 

Three major evaluation designs were discussed in Guidelinesjor the 
Use Q[ Lawyers to Supplement Judicial Resources: the controlled 
experiment, the before-and-after design. and the case study. 

A controlled experiment yields the best information about the effects 
of a new procedure, but it requires the most stringent conditions for 
implementation. There must be a sufficient pool of cases from which to 
draw experimental and control groups. It must be possible to continue to 
handle some cases in the traditional manner even as the new treatment is 
being introduced. There must be sufficient recordkeeping capacity to 
permit the identification and follow-up of speCified individual cases for an 
extended period of time. Finally, there must be no ethical objections to 
treating Similar cases in two or more different ways and to deciding upon 
the treatment of each specific case by using a random allocation method. 
All these conditions were met t~t one study site-the Superior Court of 
King County (Seattle), Washington. where a classic controlled experi
mental design was u.sed to evaluate its settlement program. 

3 
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When all the conditions necessary to support a controlled experiment 
are not met. consideration should next be given to using a before-and
after design. In this evaluation design, it must be possible to identify and 
compare the experiences of two similar groups of cases that were 
processed during consecutive periods oftime. Data on the "before" group 
may be collected in one of three ways, listed in descending order of 
preference: the data may be constructed specifically for the evaluation 
from individual case data already collected for another purpose; they may 
be gleaned from historical statistics already compiled; or they may be 
reconstructed manually from stored primary data sources. If none of 
these three methods is possible and the court still wants to proceed with a 
before-and-after design. implementation of the new program should be 
postponed until sufficient "before" data are collected un current pro
cedures. Postponing the implementation of a new program that may 
improve the outcome of cases may raise practical. political. or ethical 
concerns that must be weighed against being able to discern whether the 
new program has the desired effect. 

Data collection for the "after" group is considerably easier to manage 
since it may proceed as the new program is implemented. Each case must 
be followed individually, just as for the controlled experiment. Additional 
data may be collected from the" after" cases in order to construct a more 
detailed description of how the program functions. Four of the study si tes 
used modified before-and-after designs: the Court of Appeals in Phoenix, 
Arizona; the Connecticut Supelior Court; the Superior Court of Pima 
County (Tucson), Arizona; and the Fourth Judicial District Court in 
Hennepin County (Minneapolis), Milmesota. 

If it is not possible to identify separate "before" and "after" groups or 
if the capacity to reconstruct or collect data on the "before" group does not 
exist. then the program may be described in a case study. This design 
requires only that detailed information on all facets of a program be 
collected and compiled. The conditions which brought about the iinple
mentation of the program and its stated goals should be included. but 
they only need to be quantified in the most general terms and not with the 
detail necessary for a before-and-after design. The major drawback of 
using a case study is that it cannot provide sufficient information to 
actually evaluate a program. At the end of a case study, the participants 
may have formed an opinion about whether or not the new program was 
an improvement over the traditional method. but even if their opinions 
are correct, it will not be possible to state statistically the degree to which 
current practice is better or worse. A decision OIl the outcome of a 
program-whether to continue, modify. or terminate it-can be made 
with a case study only, but this decision must be based on something 
other than statistical results. 
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The use made of judicial adjuncts to hear summary judgment 
motions by the Circuit Court ofMultnomah County was evaluated using 
a case study format. It probably is safe to assume that simply by using 
adj\,tnds rather than regular judges to hear these matters the judges are 
able ttl spend more time doing other things, Saving time for judges was 
ont~ 01 the primary goals of this program. A more complex evaluation 
de'iJigr, might have been able to determine howmuchjudge time was saved 
(nnt necessarily the same as the amount of time the adjuncts spent), but 
s1.:'.ch additional information was not very important to the court. 

E~ven if it is not possible to cany out a comprehensive evaluation for 
evexy new program introduced, data collected in the coursp. of a case study 
can serve as the basis for a more exte~,ive evaluation or periodic program 
monitoring conducted in the future to determine whether the program is 
continuing to meet the goals setfor it. Details on the design and results of 
individual evaluations are given in the chapter for each study site. The 
remainder of this chapter reviews conclusions or results common to two 
or more sites. 

Although each program was unique, some achieved common results. 
The focus in the discussion that follows is on statistical gains and 
changes. A full understanding of these results in some instances requires 
a "qualitative" explanation. Although noted below, these qualitative 
factors are discussed more fully in the next chapter. 

Number of Dispositions Increased 
The primary strategy of judicial adjunct programs is to add judicial 
resources to the court. In most instances this ensures an increase in the, 
number of cases disposed by the court, although precise quantification of 
the adjuncts' contribution to the increase is not always possible. 

1. More civil cases were disposed during the first year, 1984. of expanded 
use of pro temjudges in the Pima County Superior Court. The increase 
over 1983 was 6.5 percent, or 419 more cases disposed. Pro temjudges 
contributed about 200 dispositions to this total. (Between January 
1984 and March 1985. pro tem judges conducted 240 civil court trials.) 
Civil filings increased almost 10 percent during the same period. how
ever. so the civil pending caseload rose 11 percent from the number 
pending at the end of the previous year despite the increase 
in dispositions. 

2. The number of cases disposed from the court-triallistfor the year after 
implementation of the trial referee program in Connecticut (1984) was 
larger than the number disposed during the previous year for each of 
the three sites studied. This increased level of disposItions continued 
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through 1985. Combined with lower numbers of cases added to the 
court-trial list for this same period, the increased dispositions reduced 
the size of the pending case10ad in each of the three sites. The 
contribution of the trial referees to this trend is apparent and seems to 
be significant (see Chapter 10). but is hard to quantifY because increas
ing dispositions and a decrease in the number of pending court-trial 
cases started before the trial referee program went into effect. 

3. Division One of the Arizona Court of Appeals started its pro tem judge 
program in September 1984. This was the second year in a row that the 
division's civil and tote!] dispositions exceeded filings, despite a 9.4 
percent increase in civil filings and a 6.7 percent increase in total 
filings. In 1985. with the pro temjudges' assistance for a full year, there 
were 10 more civil dispositions in 1985 than in 1984, but total civil 
dispositions fell 10 short oftotal civil filings. The court issued 30 more 
memorandum opinions in 1985 than in 1984. but its 274 memo 
opinions were seven shy ofthe 1983 total. Although the pro tem judges' 
contribution to this improvement in total dispositions and the 
number of memo opinions written is discernible. it is less than might 
be expected from changes that occurred in the time from at-issue to 
oral argument and oral argument to decision (see Chapter 9). 

4. The Hennepin County District Court switched from a master calendar 
system to an individual calendar system at the same time the 
arbi tration pro~ram began in July 1985. Increased dispositions since 
that date cannot be attributed to the new calendar system or the 
arbitration program individually. Nevertheless, in the first year of 
operation. the arbitration program has been credited with the dispo
sition of 685 cases. Dispositions through arbitration occur when a 
case has settled after assignment to arbitration and before the 
expiration ofthe time the parties have to appeal the arbitration award 
or through acceptance of the arbitration award. The figure of 685 
dispositions is equivalent to the number of dispositions that would be 
reached by 2.78 of the 14 judges presently hearing civil cases in the 
Hennepin County District Court. 

5. The contribution of the judicial adjlmcts to a court's (or state's) total 
disposition figures is most likely to be apparent in these four sites 
rather than in Portland and Seattle. Positive changes were noted in all 
four sites; the changes exceeded the adjuncts' dispositions in Tucson 
and Connecticut. Some of the balance of the change may be attributable 
to regular judges' having time to devote to other cases. Some also Is 
attributable to what social scientists refer to as the "Hawthorne effect": 
the improvement that occurs which is associated with paying attention 
to a problem, regardless of the specific solution applied. The apparent 
presence of a Hawthorne effect does not detract from the value of the 
adjunct programs. They seem to have served as a catalyst for the 
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improved times to disposition in Phoenix. The adjunct programs 
contributed to the courts' improved positions; the fact that the 
improvement observed seems to have resulted from more than their 
contribution alone is to be noted but does not require dismissing the 
programs or their value. 

Improved Case Processing Times 
Reducing case processing times for specific groups of cases was one of the 
primary goals at most of the study sites. This goal proved to be more 
demonstrably achieved than other goals by most of the courts studied. 

1. The court of appeals division in Phoenix reduced the median time from 
at-issue to oral argument by 19 percentfor cases handled by the newly 
created Department E panels (the pro tem judge panels) when 
compared to the baseline time frame for Similar cases decided before 
the program was implemented. Time from oral argument to decision 
also was reduced by 28 percent for all the cases in the court. although 
the Department E cases alone took longer between argument and 
decision than the court had taken in the baseline period. This latter result 
seems to reflect the extra time taken by some pro temjudges to write 
opinions. These data reinforce the conclusion that a signific;mtportion 
of the improvement in PhoenL"I( is atu1butable to a Hawthorne effect. 

2. In Connecticut there were dramatic improvements in time-to-disposi
tion for court-trial cases. Here, rather than a Hawthorne effect. the 
improvement probably reflects the positive effect of an adjunct program 
that is but one part of a multi-faceted. well-managed program to reduce 
pretrial delay. The time from being placed on the court-trial list to 
disposition was reduced between 14 percent and 41 percent for the 
three court locations studied in the evaluation of t.he Connecticut 
Superior Court trial referee program. The median age and the size of 
the court-trial pending caseload also were reduced at each of the three 
courts studied. Some of this improvement is probably due to the 
concurrent positive effects of the fact-finding program that was 
introduced at two of the three Connecticut study sites shortly before 
the trial referee program began; it is not possible to separate the effects 
of these two programs using the evaluation design that was selected 
(see Chapter 10). Improvement may be attributable to a concerted 
emphasis by state officials to reduce pretrial delay. with the use of trial 
referees being an important element of the overall program. 

3. Median time from settlement conference to disposition in the Seattle 
superior court was reduced 55 days for cases assigned to the program 
in 1983 and 150 days for those that volunteered for the progra.."11. The 
savings at the 75th percentile were 105 days and 210 days for L~ese two 
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groups of cases, respectively. Similar reductions were found for cases 
in the 1984 program. 

Secondary Impact of the Program 
TWo courts began to experience a measurable positive effect on portions 
of the caseload not directly touched by the program. This "spillover effect" 
was identified in the court of appeals in Phoenix and the superior court 
in Connecticut. 

1. As noted above. time from filing to disposition decreased for all cases 
processed by the court of appeals during the evaluation period, not just 
those cases heard by Department E panels. It was reduced even more 
for cases not directly involved in the program than it was for 
Department E cases. Some of the general reductions can be explained 
by the fact that when the Department E panels were created. they 
removed some of the cases waiting for oral argument before other 
departments of the court. Just as happens when an additional servi.ce 
line is opened at a store. all the waiting lines get shorter. But most of the 
lines were still being served by the same amount of judge-time. To the 
extent that their sitting on Department E panels took the regular 
judges ofthe court away from the other departments, some of the lines 
may have been served by a smaller amount of judge-time, and, as a 
result, could have been slowed down but were not. 

AIl judges of the court were sitting on Department E panels; thus 
they became especially aware of the goals of that program. They seem to 
have carried over the spirit of court improvement from the pro tern 
program to the rest of their caseload. The bar association also may have 
participated in creating conditions conducive to a spillover of benefits 
from one part of the court to the rest of its caseload. Whatever the basis 
for or the size of the spillover effect, it was a consequence of the 
program in Phoenix. 

Although not directly related to the Department E program. the court 
also changed a rule during the study period that had the effect of 
reducing the number of motions for reconsideration and for review. 
This was probably responsible for much of the across-the-board 
reduction in time from deciSion to mandate observed in all categories 
of eases. 

2. Changes in the condition of the jury-trial caseload in Connecticut are 
more directly related to implementation of the adjunct program than is 
the generalized improvement observed in Phoenix. When the trial 
referees began hearing civil court trials in the Connecticut courts, the 
courts were able to transfer at least some of the judges who had been 
hearing civil court trials to civil jury trials; the evaluation site that 
experienced the largest drop in the size of its civil-couct-trial pending 
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caseload had. at the same time. transferred all its civil judges to the jury 
trial list 

While the number of court-trial requests in Connecticut has been 
declining steadily since 1980. the number of jury-trial requests, 
generally has increased since mid-1980. The increase in the number of 
judges transferred from the court -trial list. and thus available to hear 
jury trials. was sufficient to turn around the growth ofthejury-triallist 
in two of the court locations studied. and has stemmed the growth in 
the third site. None of the other courts that demonstrated progress in 
meeting primary goals has as yet demonstrated the existence of any 
spillover effects. 

3. Even though the uses made of judicial adjuncts in the Pima County 
Superior Court, AIizona. and in the Connecticut Superior Court are 
quite similar-pro temjudges conducting civil-court trials versus trial 
referees conducting civil-court trials-the effects of these two programs 
on case processing were quite different These different results are a 
direct consequence of the differences in the two programs. Cases have 
been assigned steadily to trial referees in Connecticut since early 1984. 
The steady influx of additional judicial resources has helped each court 
studied there to bring its court-trial list under control. The court in 
Tucson assigned a large number of cases to pro tem judges in six-case 
blocks when the pro tem judge program began. Since then few court
trial cases have been a,ssigned to pro tem judges; regular judges of the 
court have continued to hear these cases as well. And the court in 
Tucson did not adjust its calendaring of jury trials to reflect removal of 
the court trials, so some trial judges' time was not used optimally. The 
crisis that was developing in early 1984 for the civil-trial list in Tucson 
was averted. but the court has yet to reap any other benefits from 
this program. 

New Procedures in Oregon 
A few years ago, new rules of civil procedure were adopted in Oregon 
allowing summary judgmen t motions for the first time. When these first 
began to be filed in the circuit court in Multnomah County. they were 
assigned individually to the judges hearing civil cases. Normally these 
motions were scheduled early in the morning before the start of trials, As 
the number of summary judgment motions filed increased, the court 
began to use judicial adjuncts to hear and dispose of them. During 1983. 
judges heard 41 percent of the motions filed; early in 1984 all motion 
hearings were transferred to the judicial adjuncts. There were 1,040 cases 
with motions for summary judgment assigned to pro tem judges during 
1984; during 1985, 727 were assigned to them. It is not possible to 
estimate how the court would have handled these motions had pro tem 
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judges not been available, or the impact this would have had on the 
court's total civil dispositions. Even so. it is likely that the adjuncts' use 
had a positive even if unmeasurable effect on civil case processing. 

The Effect of Judicial Adjuncts on Case Outcomes 
1. It was feasible to examine the outco"mes of cases in only one evaluation 

site, Portland. where there was a measurable difference in outcome 
attributable to the use of judicial adjuncts. Trial attorneys interviewed 
in the other sites that used pro tem judges or trial referees indicated 
that outcomes were the same or. especially for domestic relations 
cases with an adjunct who practices family law. qualitatively better 
because the adjunct specialized in that area of the law. whereas most 
judges did not. 

2. The outcomes of summruy judgment motions filed by plaintiffs and 
defendants in Portland are different. whether the motion is decided by 
a regular judge or a pro temjudge. But when one adds in the factor of 
who decided the motion and who filed it. there are still some small 
differences attributable to whether a regular judge or a judicial adjunct 
heard the motion. Pro tem judges granted a larger percentage of 
motions; regular judges denied a larger percentage. One explanation 
for this difference suggested during interviews is that the pro tem 
judges may feel freer to grant motions for summruyjudgment because 
they are not so concerned about being reversed on appeal as a regular 
judge of the court may be. These data compare pro temjudges' current 
rulings with rulings made by regular judges in 1984 and earlier; this 
time difference may be a factor in the different outcomes. too. Other 
explanations offered can be reviewed in more detail in Chapter 8. 



CHAPTER TWO 

Qualitative Assessment 

At each project site a qualitative assessment of the program was 
made. The project staff interviewed judges, adjuncts, litigating attorneys, 
and in some instances parties who participated in the adjunct program. 
In Connecticut and Seattle questionnaires were developed and sent to 
these persons to elicit their opinions about the adjunct program. In 
general, all the adjunct programs were highly regarded. Admittedly, 
people involved with the program want to see it succeed. Furthermore, a.t 
each project site the program itself or certain aspects of the program were 
new, and the qualitative assessments were made without an extended 
period of observation. Nonetheless, the degree to which judges, adjuncts, 
and litigating attorneys in all sites approved of the programs reduces the 
risks associated with assessment of subjective responses. 

There were a few respondents in some sites who were not in favor of 
the program and did not believe it was providing a Significant service to 
the court. Those who voiced negative qualitative assessments of the 
program during interviews seemed generally to favor judges' perfonning 
the duties assigned to the judicial adjuncts. Therefore, in their eyes no 
judicial function performed by extra-judiCial persons. however productive, 
beneficial, or popular, would receive a positive qualitative assessment. 

The philosophical perspective that underlies this negative view of all 
adjunct programs must be acknowledged. Many judges and lawyers have 
worked for decades to remove part-time and temporary judges from the 
courts in favor of full-time judges. The use of judicial adjuncts is seen as a 
step back. The philosophical perspectives supporting only a full-time 
judiciary cannot be addressed fully here. It should be emphasized, 

11 
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however. that in the six evaluation sites and the other jurisdictions 
studied during the first phase of this study. the temporary and part-time 
assistance provided by judicial adjuncts was never seen as an acceptable 
permanent substitute for needed full-time help. And the project's advisory 
board was equally clear wben it stated in its first gUideline that the use of 
judicial adjuncts "should not be a permanent alternative to the creation of 
needed full-time judicial positions."l Nonetheless, when aneed arises that 
cannot be met-either immediately or in the near term-by full-time 
judgeships, as in most ofthe evaluation sites. the use of judicial adjuncts 
is in large measure supported by both bench and bar. 

There is another distinction between the pro tem judge and trial 
referee programs evaluated and the use of pro tem judges that traditionally 
has been opposed by some attorneys and judges. Traditionally, "part-time 
judge" has meant a lawyer (or non-lawyer) who spends a significant 
portion of available work time (from a few days a month to half-time or 
more) as a judge, usually on a regular schedule. Almost always these 
part-time judges are paid salaries or stipends. The use of judicial adjuncts 
evaluated and reported on here involves lawyers serving, normally, once or 
twice a year for one to four days at a time. In four ofthe six sites all lawyers 
served without compensation and in a fifth many lawyers did not request 
a fee even though one was available.2 In the "traditional" model, part-time 
judging is a job assumed by someone who has another, primary job, often 
the private practice oflaw. In this study. part-timejudgingwas not seen as 
ajob by any adjunct interviewed and for a substantial majority it was seen 
solely or largely as a public service. A few pro tem judges in each evaluation 
site served an above-average amount of time, averaging two days or more 
a month, but these were exceptions and even these lawyers did not view 
their service as a 'Job." The distinction noted here does not moot the 
policy issues associated with part-time judges, but it suggests a different 
context in which the issues need to be discussed and resolved. 

There were some variations in the qualitative assessment of the 
adjunct programs from site to site. In those sites where quantitative 
improvement in case processing had been documented the qualitative 
assessment seemed to be higher. Those who assessed the quality of these 
programs could point to a statistical basis for their views, Similarly, in 
project sites where a presiding judge or the judge who administered the 
program was strongly in favor of the project, the qualitative assessments 
tended to favor the program more strongly.3 

Appearance of Justice 
There was concern in several sites that criticism would surface that the 
use of adjuncts adversely affects the appearance of justice. Very little is 
done on an institutional basis to reassure litigants that judicial adjuncts 
are providing the same justice that would be received were parties to go 
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beforejudges of the court. Litigating attorneys may explain to their clients 
that they will be appearing before a judicial adjunct and express an 
opinion that the adjunct is competent, but very little conscious "selling" 
of the program occurs. In some instances.l1tigating attorneys indicate to 
clients that their chances of receiving an informed. intelligent. and 
unbiasedjudicial officer are thesamewhethertheyappearbeforeajudge 
or a judicial adjunct Often. though. litigating attorneys simply explain 
the mechanics of the program to which their clients are being exposed. 
Interestingly, in the appellate project in Phoenix. most litigating attorneys 
do not inform their clients that they are appearing before a panel 
composed of one court of appeals judge and two judicial adjuncts. It is 
unknown whether this says something about the acceptance of the use of 
adjuncts in Phoenix or about the attorneys' view of the appellate process 
and clients' involvement in that process. Our understanding from other 
exposure to the adjunct programs in the trial courts in Phoenix suggests 
the latter explanation. as most attorneys who appear before adjuncts in 
the general jurisdiction trial court advise their clients that the judge is an 
attorney sitting as a judge pro tem 

Nature and Quality of Decisions 
Some litigators-in a few instances more than one might hope
commented 011 the relative lack of formality in proceedings presided over 
by judicial adjuncts. Although they claimed that this did not negatively 
affect their own perceptions of the process. they feared citizens might 
judge the proceedings less favorably because of the relative lack of 
formality. No attorney in any site reported that a client expressed 
displeasure at the courtroom or hearing atmosphere (as opposed to the 
outcome). but several feared the intangible perceptions these clients 
would take from the proceedings. 

With rare exceptions litigating attorneys were positive about the 
quality of decisions by judicial adjuncts. In most cases theysaid there was 
no discernible difference between regular judges' and judicial adjuncts' 
deciSions or courtroom handling of the issues. When differences were 
cited. they almost always fell into three categories: 

1. Because adjuncts are "fresh" and sitting on the bench is a new or 
sporadic experience, they are very attentive to lawyers' arguments and 
concerns. Because of the special nature of their service and also 
because they are "closer" to practicing law than judges with years on 
the bench, adjuncts might give each case more time in court or might 
devote more time to a written decision.4 

2. Particularly in domestic relations and medical malpractice cases, 
adjuncts who are matched to these cases as a result of their specializa
tion bring expertise and interest in the subject area to the dispute reso-
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lution process that judges normally do not have. Some litigators felt 
better-informed or more imaginative results were achieved by adjuncts. 

3. Some adjuncts were not as well qualified as litigators desired; but 
virtually always this criticism was directed to individual adjuncts and 
not to the program. 

In Portland, the nature of the summruyjudgment motion process has 
changed significantly as a result of the program. Prior to the adjunct 
program, summary judgment motions were being heard by judges the 
same day as the case was scheduled for trial. Using adjuncts allows the 
court to schedule these motions at an earlier date, thus allevlating the need 
to prepare fully for trial when the motions are granted in full or in part. 

Since the summary judgment procedure has only been allowed under 
the Oregon rules for a little more than ten years, there are some judges on 
the circuit court bench who had no experience with the procedure when 
in practice. Adjuncts who have active civil practices have had years of 
experience with summary judgment motions and may have a keener 
sense of when the motion should be granted thanjudges who have been 
on the bench for ten years or more. Litigators generally and the courts 
have gained experience with the process over these ten years, so the 
issues raised and the quality of arguments made may be higher today 
than when regulnr judges alone decided these motions. 

The judicial adjl.mcts in Portland granted either in full or in part a 
higher percentage of summary judgment motions than the judges. The 
dispositions in a number of cases have been appealed to the Oregon Court 
of Appeals; through early 1986 all judicial adjuncts' decisions had been 
upheld by the court of appeals. 

Litigators who argued before the Phoenix court of appeals' Depart
ment E uniformly were pleased with the quality of preparation and with 
the pro tem judges' focusing quickly during oral arguments on the key 
issues. Opinions by pro tem judges were thought by litigators to be 
appropriate in length, tone, and analysis. Through early 1986, the 
deciSions in Department E cases that have been appealed to the Arizona 
Supreme Court have been affirmed; in one case the Supreme Court 
adopted the opinion written by a pro temjudge. 

Improved Relations with Adjuncts 
One of the significant benefits of judicial adjunct programs is that they 
improve relations between the court and the attorneys serving as judicial 
adjuncts. The adjuncts have a. much better understanding of the 
operations of the court, its difficulties, and the limitations it faces. In 
almost every instance there is increased empathy among the adjuncts for 
the work that is performed by judges. 
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In cases where the program is designed so that jUdicial adjuncts and 
judges perform their duties together, such as the Early Disposition 
Program (EDP) in Seattle and Department E of the Arizona Court of 
Appeals, a new basis for understanding is developed between judges and 
litigating attorneys. They are exposed to the practices and concerns of 
each other as they conduct the program. The program also provides a 
time of eq ual footing between the adjuncts and the judges. The adjuncts 
and judges are able to consider themselves as colleagues rather than as 
being cast in specific roles of judge and attorney. The end result of these 
improved relations is that the court has more spokespeople for its 
operation, and the local legal community has more voices able to express 
the concerns. frustrations, goals, and aspirations of the court. 

Litigant and Litigating Attorney Support 
The litigants and litigating attorneys who appear before the judicial 
adjunct programs support the programs very strongly. The support of the 
Ii tigating bar is remarkable because it is not uncommon for the litigating 
bar to oppose procedural changes that reqUire change in its habits of 
practice. This opposition was not found in any of the project courts. On 
the contrary. the litigating bar appreciates the fact that through a new 
program the court is attempting to alleviate its backlog, speed disposition 
of cases, or explore alternatives such as arbitration. 

The litigating attorneys' support for the program is not blind, 
however. Theyvoiced concern that in particular instances the court had 
not screened cases effectively to assure that only appropriate cases are 
sent to the program. They also sometimes indicated they desired the 
court to screen adjuncts more effectively so that the program would be 
assured of only the highest-quality attorneys serving as adjuncts. 
Litigating attorneys were concerned further that those programs designed 
to alleviate backlogs should not become permanent programs; were 
programs to be expanded in their scope and become permanent, it is 
feared by some attorneys that adjuncts could become overburdened with 
their work for the court or that the court might be denied needed 
permanent judgeships. Some attorney criticism of any court program is 
to be expected; the concerns expressed about adjunct programs were 
within the range expected. both in number and in kind. 

1)7pes of Cases Adjuncts Should Hear 
The advisory board's third gUideline on the use of judicial adjuncts states 
that adjuncts can hear all types of cases except serious criminal and child 
custody cases. All of the evaluation programs involved general civil cases, 
but in Tucson judges pro tem preside over felony jury trials and for a 
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six-month period in 1984 presided over mental commitment hearings. 
(As to the latter, see Appendix A) In Portland, judges pro tem resolve 
motions affecting child custody. 

To test the advisory board's conclusion about appropriate case types 
for adjuncts and to see iflitigating attorneys felt any particular case types 
should be excluded from the programs in the evaluation sites, in each site 
we asked whether there are any case types that should not be part of the 
particular judicial adjunct program being evaluated or, more generally, 
should not be heard by judicial adjuncts. The responses were surprising. 

Most responses fell into two categories: (1) felony (or criminal) cases 
and child custody cases, as the advisory board concluded, should be 
excluded or (2) adjuncts should be able to hear and determine all case 
types. When those giving the latter answer were asked in a follow-up 
question specifically about criminal cases and child custody cases, most 
agreed there are sound policy reasons for excluding these case types, but 
that conclusion was apparent only after an initial reaction that there is no 
reason to exclude any case type. Judges more often wanted to exclude 
criminal and child custody-or all family-matters than attorneys. 

Adjuncts in response to these questions seemed to focus as often on 
the number of consecutive days they might have to serve as on the types of 
cases they might be asked to hear. '!\vo judl1.es pro tern in Tucson 
indicated adjuncts should be spared "high visibility/high publicity" cases 
because they might hurt attorneys' practices, but this concern applied 
whether the cases were felonies, condemnations, or injunction actions. A 
related concern was expressed by a Connecticut judge, who feels referees 
should not decide tax or zoning cases because of the potential these cases 
carry for pressure on adjuncts. 

Almost all agreed, either with or without reminder, that felopy and 
child custody cases should not be assigned to judicial adjuncts but this 
was a consensus, not a unanimous opinion, and it applied more strongly 
to felony cases than to child custody cases. No general civil case category 
was identified by judges, adjuncts, or litigators as inappropriate for 
adjuncts to hear. 

Notes to Chapter 1\vo 

L Guidelines, p. 3. 
2. In Minneapolis, all lawyers are offered payment. Virtually all thought some 

payment was an appropriate recognition of the time and effort expended, but 
several also believed they and others-enough for a substantial panel-would 
volunteer their time if payment were not offered. 

3. In each s1 te most of the people interviewed by National Center staff were 
suggested by the court. The National Center requested that a cross-section of the 
bar be included among interviewees, but there was no independent means of 
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assuring that diversity. In a few instances we went to court files and called 
attorneys at random. There was no noticeable difference in opinions of these 
latter interviewees from those identified by the couli. 

4. This observation was made in Tucson, but some Tucson pro temjudges 
also claimed they are "tougher" on lawyers who seemed to wander in their 
presentations or present duplicate evidence than are regularjudges because the 
pro tem judges do not want to "waste" their donated time. 



CHAPTER THREE 

Costs and 
Administrative 
Consequences 

There are costs inherent in implementing and running a judicial 
adjunct program, but they usually are less than the cost of creating new 
judgeships or quasi-judicial positions. In some instances, no new costs are 
incurred, but rather, some costs are incurred earlier than they would have 
been as the program begins to increase the pace oflitigation in the court. 

Costs for Courts 
The following cost elements may be incurred by a program: 

Judge time for participatlon and administratlon 
Staff time 
Design and production of new forms 
Postage 
Copying files 
Accoutrements 
Facilities 
Compensation for adjuncts 

Not every program incurs costs in each of these categories. Further, 
and most important to understand, many of these "costs" do not involve 
new or increased budget items; they are "indirect" or "accounting" costs 
indicating staff and judicial time devoted to a program but not cash 
outlays. Thus, although each evaluation site incurred indirect costs 
because of staff and judge time spent on its program, only one site, 
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Minneapolis, incurred staif costs solely attributable to its program that 
had a budgetaxy impact. And in Minneapolis, the program's establish
ment occurred following legislative authorization for and encouragement 
of the program. 

Judge Time for Program. Participation andAdministration 
One Of more judges participated from the start in developing the judicial 
adjunct programs at all six sites studied. They conducted the initial 
meetings between representatives of the court and the local bar associa
tion at which the general focus and type of program to be implemented 
were determined. They were instrumental in identifying attorneys to 
serve as adjuncts, either by recruiting them directly or by screening those 
who volunteered. They helped determine what types of cases would be 
eligible for the program. They also served as the program's public 
relations representatives, speaking before various groups and issuing 
press releases in support of the program. 

At some of the study sites, one or more judges participated in ongoing 
program administration, matching cases for assignment to judicial 
adjuncts. They have maintained control over case assignment at all sites 
by reserving for themselves the responsibility for deciding whether 
specific cases can be excused. 

In two of the study sites. Seattle and Phoenix, judges sat on panels 
with judicial adjuncts to hear cases. In Seattle, the time taken up by 
judges' participation on the settlement panels was hoped to be offset by 
an eventual reduction in the trial rate. In Phoenix, however, the judges' 
participation on Department E panels was recognized as an additional 
assignment for the judges that they were willing to undertal{e if it would 
result in the reduction of case processing times. 

Finally, the judges in most of the sites studied have reviewed the 
results of the program evaluation and decided whether to continue, 
modify, or end the program. 

Staff Time 
Support staff in each of the courts have been responsible for implement
ing the program. At most sites one or more of the staff (e.g., the clerk of the 
court, the court administrator, or the state court administrator) have 
been involved in program design and development along with the judges. 

Day-to-dayadministrative responsibility is assigned to a program 
administrator. This administrator usually directs a small staff, located in 
the clerk's office or the administrative office of the court, responsible for 
performing all tasks necessaxy to run a:1d evaluate the program. In most 
of the programs studied, the administrator and staff schedule the 
procedures to be held in the courthouse, send out notices and duplicate 
files, collect materials needed for hearings and collect data on the outcome 
of each hearing, monitor receipt of reports from the judicial adjuncts, and 
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administer their compensation. Another task that is required by court 
staff is monitoring and evaluating the adjunct program. If the court's 
management information system is not efficient. the time consumed in 
collecting and analyzing data to monitor the program can be significant. 

Design and Production of New Forms 
There usually are a few new forms needed to support administration of a 
judicial adjunct program. The court may need to design a form for lawyers 
to use in applying as judicial adjuncts and another for cases when 
inclusion or exclUSion is sought. If the program involves new or modified 
procedures. new notices may need to be developed. Communication 
between the court and the judicial adjuncts will probably be more 
complicated than it is between the court and its regular judges, if only 
because the judici.al adjuncts' offices are outside the courthouse. This 
may reqUire that more forms be developed and used to ensure that 
adjuncts are kept fully informed. 

Postage 
Notices and reminders must be mailed to plaintiffs, defendants. and 
judiCial adjuncts for each procedure scheduled as part of the adjunct 
program. If the program includes steps that are not a part of traditional 
case processing. there will be new costs for the court. In addition. the cost 
of sending notices to the judiCial adjuncts will be extra. 

Copying Files 
Some courts do not allow case files to be removed from the courthouse. In 
these courts, it may be necessary to duplicate the applicable portions of 
the file, either because the hearing will be held somewhere other than the 
courthouse or to give the judicial adjunct the opportunity to revieW the 
file before the hearing. 

Accoutrements 
In order to provide the appropriate atmosphere, courts may supply 
judicial adjuncts with some of the outward symbols of judicial author
ity-robes. gavels, state and national flags for their courtrooms. etc. Some 
of these may need to be purchased. 

Facilities 
Space within the courthouse may need to be modified to accommodate 
the program. One courtroom of the Court of Common Pleas of Allegheny 
County (Pittsburgh), Pennsylvania, l for example, has been divided into a 
central waiting room surrounded by a series of small hearing rooms to 
accommodate its arbitration program. The administrative judge at one of 
the study sites in Connecticut mentioned that he would like to have a 
portable bench that could be moved into a hearing room when a refereed 
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trial was scheduled. None of the study sites spent any money on new 
facilities. but expenses for facilities may be incurred by some judicial 
adjunct programs. 

Compensation for Adjuncts 
Two ofthe study sites elected to pay the judicial adjuncts for their service. 
Adjuncts in Connecticut are paid up to $100 per trial day upon request; 
all those serving in Minneapolis are paid $150 per day. 

The courts studied considered several factors in deciding whether to 
offer compensation to judicial adjuncts: how much time each adjunct 
would be expected to contribute; whether payment was offered to 
attorneys perfonning other services for the court; what proportion oithe 
local bar would be needed; whether the court could expect to recruit 
enough attorneys of the necessary caliber if compensation were not 
offered; and available budget funds. Four ofthe six sites decided not to 
offer compensation; this deciSion has not affected their ability to 
recruit adjuncts. 

If compensation is offered. it may be one of the major, if not the 
largest. costs of the program. And. unlike judge and staff costs. the 
compensation of judicial adjuncts reqUires cash outlays. Obviously. the 
court will not be able to pay judicial adjuncts the rates they charge to 
clients. Some courts have based compensation either on the fee paid to 
active or retired judges for a day or a token figure that is treated more as 
an honorarium than comparable compensation. Arbitration programs 
generally pay between S I 00 and $200 per day or per case. 

Costs to Adjuncts 
Costs incurred by judicial adjuncts do not appear in the public budgets of 
courts. but they are real and in some cases can be substantial. When costs 
are uncompensated or only partially covered by a court. the contribution 
by the adjuncts not only can be Significant to each individual but in sum 
may equal or exceed both the direct and the indirect costs of the court. 
The elements of costs incurred by adjuncts in the evaluation sites are 
reviewed here. The National Center was unable to estimate the dollar 
value of these costs at any site. but was able to obtain estimates of 
adjuncts' time commitments in all programs. Those estimates are 
included in the individual evaluation reports. 

Time 
As noted above,judicial adjuncts receive some compensation in two of the 
six study sites. But instead of being regarded as payment for their time, 
they see it as helping them or their firms cover overhead costs incurred 
during their service. The time the adjuncts spend can be separated into 
three categories: case related. administrative, and travel time. 



22 ~ENDSOFTHECOURT 

Case-related. Case-related time includes the time the judicial 
adjunct spends preparing for the proceedings, conducting all hearings 
necessruy, and preparing reports or opinions to complete the service. 
Although most programs ask a judicial adjunct to sel\le for one day, if a 
case is continued or taken under advisement, or if additional hearings on 
a case are required, service can extend over several days. Programs may 
also require that an adjunct sel\le at intel\lals during the year. Each court 
should be aware of how much time it expects adjuncts will be asked for 
and will be willing to contribute. In the three pro temjudge programs and 
the trial referee program in this study, attorneys' case-related time 
generally involved a day or so of preparation and a day or two of court 
proceedings. 

Administrative time. Judicial adjuncts are responsible for han
dling administrative details in some of the programs. scheduling hearings 
and trials with the litigating attorneys and completing forms designed to 
facilitate caseflow or support evaluation of the program. At some sites 
administrative staff of the court were available to assist the adjuncts; at 
other si tes these responsibilities were handed over to the support staff of 
the adjunct's law firm. No compensation was offered at any of the study 
sites to cover adjuncts' administrative time. No attorney indicated 
during interviews that compensation should be provided for staff 
administrative time. 

Travel. Some lawyers found they were asked to serve as adjuncts 
in courts some distance from their offices. Lawyers from as far away as 
Tucson served in Department E of the Phoenix Court of Appeals, traveling 
110 miles, one way. Some Connecticut lawyers also found that theywere 
asked to serve as trial referees at more than one court location. No 
compensation was made by any of the programs for travel time or 
expenses. Only a few lawyers, generally those who had traveled far to serve, 
mentioned that payment of travel expenses might be appreCiated. 

Staff 
Numerous judicial adjuncts reported that they asked the administrative 
staff of their law firm to assist them by handling the administrative 
details of the program and typing the letters, memoranda. and decisions 
or reports necessruy. Some used law clerks to help them prepare for their 
service and do legal research related to report and opinion writing. 

In the two locations that offered compensation to the judicial 
adjuncts, that compensation was regarded in part as reimbursement for 
the overhead expenses of the adjuncts. In effect, a lawyer contributing 
services to the court was also contributing some of the support services of 
his or her law practice to the court. 
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Supplies and Other 
In addition to contributing law firm staff time, some programs encour
aged lawyers to donate the facilities of their law firms. When there was not 
sufficient room available in the courthouse, some programs asked 
judicial adjuncts to schedule hearings in their law firms' conference 
rooms. Lawyers' staffs used the equipment and supplies of their law firms 
to prepare the reports and briefs required. 

1\5 a result of their different designs, the programs studied required 
different amounts of time and commitment of resources from the 
adjuncts, but all required that each adjunct contribute something to the 
program. This did not appear to be a barrier or problem for any adjunct. 

Administrative Consequences 

Selection of Adjuncts 
The procedures used to select adjuncts varied conSiderably. There were, 
nevertheless, similar elements in the selection processes. The differences 
in procedure represented each site's individual attempt to accomplish 
the same goal: the selection of the best possible attorneys to serve as 
judicial adjuncts. 

In Portland, pro tem judges have been used for a number of years, so it 
was not necessary for the court to develop new procedures for the 
selection of attorneys for the summary judgment program. The local bar 
association recommends names to the court for consideration as pro tem 
judges. The presidingjudge selects names from the bar-recommended list 
and submits these names to the Oregon Supreme Court for approval. 

As in Portland, pro tem judges have been used for a number of years 
in Tucson. To undertake the block aSSIgnment of court-trial cases in 
Tucson, the presiding and assistant presidingjudges selected attorneys 
for the program and then forwarded these names to the chief justice for 
formal appOintment. Starting in 1984, attorneys selected for adjunct 
service have been reviewed by a committee of the local bar association, 
also, before names are submitted to the chief justice. 

In Phoenix. each Division One judge named 20 attorneys for possible 
adjunct service. The chief judge maintains a master list of all names 
submitted by the judges. When a new list is needed of people to serve on 
the adjunct/judge panels, names of pro tems are selected at random from 
the master list. As with trial court pro tem judges, formal appointment is 
made by the chief justice. In both Tucson and Phoenix, pro temjudge 
appOintments are for six months. 

The Connecticut referee program is a statewide program; the adjunct 
recommendation was made by the administrative judge of each judicial 
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district with the appointment of nominated attorneys by the chief justice. 
Approved adjuncts are sworn in for service as referees for a one-year term. 

The Seattle Early Disposition Program was developed with the 
support and participation of the local bar. The attorneys who were 
selected to serve on the EDP panels were named by a group of senior bar 
members and accepted by the court. 

A pool of available attorneys was formed for the Minneapolis 
arbitration program through a general solicitation. Local attorneys who 
meet minimum qualifications are asked to apply for service as arbi trators. 
The response was more than adequate to create a sufficient pool. Each 
week the arbitration coordinator randomly selects the names of attorneys 
to serve.2 The arbitration coordinator also has a list of attorneys who are 
on an on-call status to fill in for cancellations, oversettings, and other 
emergencifs. 

It was almost unanimously thought in all six sites that the success of 
adjunct programs depends largely upon the quality of those selected to 
serve. Because this is widely recognized, it is often recommended that 
judges maintain control of the selection process to assure adjuncts meet 
or exceed required qualifications.s Another recommended quality-control 
measure is the participation of the local bar in the process, since it is very 
important that adjuncts be respected by their peers. As noted above, 
Portland, Tucson, and Seattle used bar nomination or review in their 
selection process. 

Bar involvement in adjunct selection helps avoid criticism that the 
court is biased in the selection process. Although there was only 
extremely isolated criticism of selection of adjuncts, bar involvement can 
protect the court from accusations of cronyism, elitism, or other preju
dices. (See Chapter 9 for problems that can develop.) In the minds of some, 
the bar association members themselves have these same prejudices. so 
bar involvement may not totally allay such criticism. 

Those sites that employed a two-tier selection process-with the 
judges approving bar selections or the supreme court approving or 
accepting lower court judges' selections-did not suffer undue complexity 
or delay from the two-level process. 

Whatever selection process is used, it should be understood that it is 
impossible to please everyone. In fact, a court can burden itself unduly by 
attempting to strike a perfect balance of attorney types for its program. In 
many programs there was an attempt made to have a mix of plaintiff and 
defense attorneys serve on the adjunct panel. Maintaining such a mixture 
over an extended period of time can be difficult. It is simply the nature of 
civil practice that there are more small-firm and sole-practitioner offices 
with plaintiff practices and more large firms with defense practices. If 
adjunct programs demand considerable time from the adjunct, the 
burden is greater on the plaintiff attorney since the large firm can more 
easily absorb the loss of income than the sole practitioner. 
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The importance of having a pool of highly qualified adjuncts is 
recognized at each site. Nevertheless, it is thought that some attorneys are 
not of the highest quality even in sites where the pool is small and the 
adjuncts virtually hand-picked. But those who criticize a few individual 
adjuncts are quick to point out that the pool as a whole is of high qUality. 
In each project site there are only a certain number of attorneys whose 
practices and reputation would place them in a "blue ribbon" status. 
Programs using fewer adjuncts had a higher percentage of "blue ribbon" 
attorneys serving. Logically, programs that use fewer adjuncts have less 
difficulty drawing from the highest ranks of the legal community. 

The pool of adjuncts that was closest to a "blue ribbon" panel was in 
Portland. Three factors combined to make this possible: the bar associa
tion recommended names, the presiding judge selected highly qualified 
attorneys, and the pool was limited to apprOximately 40 attorneys. Those 
who thought there were some attorneys not of "blue ribbon" caliber in 
Portland were critical of attorneys who represented opposite sides of the 
bar, i.e., certain defense attorneys thought that certain plaintiffs' attorneys 
were not "blue ribbon." Also, some of the adjuncts hearing domestic 
relations cases in Portland were thought to have been chosen more for 
their breadth of experience in domestic relations than their stature 
within the entire legal community. 

Those who participated in the Seattle Early Disposition Program 
were almost unanimous in their opinion that attorneys chosen to sit on 
the panels were of high qualitr. Somewhatless concern was demonstrated 
for the quality of the adjuncts in Seattle, however, as the EDP panels' 
opinions were only recommended settlements. Litigating participants 
were pleased that the personal injury panels were composed of one 
plaintiff-oriented and one defense-oriented adjunct. 

In the remaining four sites, the adjunct pool was considered to be com
posed ofhigh-q ualily attorneys, but they were characterized more often as 
a good cross-section of the bar rather than as a "blue ribbon" panel. 

Arizona courts have used judicial adjuncts extensively for a number 
of years. The metropolitan bars of Phoenix and Tucson are accustomed to 
this practice. Byearly 1985 Tucson had approximately 70 attorneys in its 
adjunct pool. Every indication is that the attorneys are well chosen and 
represent the best attorneys in Tucson, but their peers did not necessarily 
consider them "blue ribbon" attorneys, in part because the practice of 
using pro tem judges is relatively com.mon and quite a few Tucson 
attorneys have served as pro tem judges. Perhaps, also, the Tucson bar 
does not have the stratification of members that is found in larger urban 
areas and its members are reluctant to classify any group of attorneys as 
elite or "blue ribbon." 

The attorneys selected to serve on Department E of the Phoenix court 
of appeals were selected by the individual judges and then randomly 
drawn from this pool. The court made an attempt to create a pool of 
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attorneys representing a broad cross-section of the bar. Unfortunately, 
there were some who viewed the results as giving in to "special interest" 
groups of the bar; these same clitics regarded the quality of the adjunct 
pool as tarnished. (See Chapter 9.) 

In each Connecticut judicial district, the administrative judge 
nominates adjuncts. who then are considered and appointed as trial 
referees by the chief justice. In most districts. the attorneys thought that 
the adjuncts were some of the most highly regarded attorneys in the 
communIty. but in isolated instances there were comments that some 
adjuncts were not qualified. 

Since the Minneapolis arbitration program is a large-scale program. 
the court has not made a significant attempt to control the quality of its 
arbitrators. At present, all attorneys applying who meet minimum 
requirements are placed in the pool of available attorneys. Parties who do 
not want to accept the arbitration award can go to trial without any 
penalty. so there is less concern that arbitrators meet exacting standards. 

When a court considers the quality and background it desires in an 
adjunct, it should not overlook the psychological phenomenon of attorneys 
"rising to the occasion." Service as an adjunct is unique and often 
regarded as an honor by attorneys. They take their responsibility 
seriously and work to justifY their selection by the court. They also do not 
want to appear inept or be discredited in front of their peers. Thus. 
adjuncts not regarded as the "best" lawyers may be highly conscientious 
and perform more than adequately. 

As we have seen. one of the major factors in selecting adjuncts is the 
number of attorneys required in the pool of available attorneys. The 
presidingjudge in Portland indicated that he was trying to keep the pool 
to a relatively limited size so that he could draw from only the best 
attorneys in the Portland area. The balance that he had to create was a 
limited. high-quality pool. but he had to include enough attorneys so as 
not to ovemse them; if the adjuncts thought the court was asking too 
much of them. they might terminate their service. As attorneys in 
Portland withdraw as adjuncts. the presiding judge adds additional 
attorneys to the list. 

In continuous adjunct programs the courts maintain a pool by 
adding adjuncts from time to time. For those projects that are more 
temporary or cyclical. such as the Phoenix court of appeals project and the 
Seattle Early Disposition Program. the judges or bar association select a 
new group of attorneys for each new cycle.4 

Training and Orientation 
The Minneapolis arbitration program was the only one that provided 
formal orientation and training for its adjuncts. Other project sites 
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conducted orientation sessions when adjuncts were sworn into service or 
supplied them with written material on certain aspects of the program. 

In Minneapolis, arbitrators were invited to attend an orientation 
session conducted by judges of the Hennepin County court and attorneys 
familiar with the arbitration process. This orientation session was 
videotaped for subsequent use. The court also developed a comprehensive 
procedural manual that was given to each arbitrator before his or her 
service. 

In the other five evaluation sites, the adjuncts acknowledged that 
there was a lack of training or orientation. But there also was very little 
enthusiasm for expanded training. Most adjuncts reasoned that there 
was little need for substantive training. When attorneys hear matters 
involving law with which they are not familiar they view it as an 
opportunity to learn new areas of the law or update their knowledge in a 
particular area rather than as an inappropriate or difficult assignment 
Such an aSSignment was e5pecially attractive for some who saw their 
adjunct service as a break from their day-to-daypractice. 

Even though adjuncts do not believe substantive training is neces
sary, in most sites they thought the courts could have provided more 
thorough orientation in the "nuts and bolts" of the adjunct program, 
such as help on maintaining a proper judicial demeanor and attitude. 

Judges do not see any greater need for training and orientation than 
the adjuncts do. It is recognized, however, that in isolated instances the 
adjuncts are not using the procedures the judges had envisioned. If the 
court had provided the adjuncts with an orientation manual outlining 
what was required of them, this oversight might have been eliminated. 
Unfortunately, prOViding adjuncts with written instructions and orienta
tion will not always eliminate inadequate performance. In Phoenix the 
court provided the adjuncts with a letter indicating what the court 
expected of them; yet in some instances the adjuncts did not pay 
attention to the letter. 

When a program is in its initial stages it is difficult for the court to 
foresee all procedural elements. Therefore, the appropriate approach for 
training and orientation is to develop an orientation manual before initi
ation of the program and plan to update it after the Initial months to 
include procedures that were unforeseen or became problem areas for 
the adjuncts. 

The court should also recognize that there are written materials 
already available that can be supplied to the adjunct For instance. in 
Tucson a number of attorneys, especially those adjuncts who heard jury 
trials, found that the judge's benchbook was a very helpful tool. Some 
highly experienced litlgators admitted they do not pay attention to what 
judges do at the start of jury trials because they are focusing exclusively 
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on their openings. For them, the benchbook was invaluable. In Phoenix, 
the court of appeals supplied its adjuncts with the court's style sheet to 
help standardize opinion writing. Other existing court documentation 
may be available that would assist adjuncts that could be either given or 
loaned to them. 

Facilities and Accoutrements 
Facilities. In each site, adjuncts served in courtrooms. In all the 

sites except Phoenix, other rooms within the court such as jury delibera
tion rooms, conference rooms, and libraries were also utilized for the 
adjunct program. 

In Seattle. each Early Disposition Program pan.;~1 5(,1\ t at the counsel 
table in the middle of the courtroom or arrayed them':e.'hes at the judge's 
bench. The former instances were most common with the tables 
arranged in conference room style so that litigating attorneys, parties, 
adjuncts, and the judge could sit around them. In certain i\I,~stances, when 
the EDP panel thought the settlement discussion would benefit from an 
even more intimate setting, jury rooms were used to make the session 
more private. In Portland, attorneys prefer to hear summary judgment 
motions in courtrooms, but it is necessary from time to time to use other 
courthouse rooms. The situation was very much the same in the referee 
program in Connecticut. 

The Minneapolis arbitration program uses courtrooms in the old 
court building. The program has grown more rapidly in its first six 
months than expected, and rehabilitation of existing courtroom facilities 
in the old courthouse has sometimes resulted in the use of conference 
rooms, jury rooms, or judges' chambers. 

The adjunct program in Tucson is the only one of the six programs 
where adjuncts scheduled cases outside the courthouse. When court 
facilities were not available, they held the court trials in their law offices. 
In these situations court support staff traveled to the adjunct's office. 

It was unanimous amongjudges that adjunct program proceedings 
should take place in the courthouse. Mostlawyers serving as adjuncts felt 
strongly that the court should supply adequate facilities; a courtroom was 
seen by them as the bestfacility. Some adjuncts thoughtit hindered their 
ability to proceed when they were forced to usealess-than-adequate room 
within the courthouse. On the other hand. a few adjuncts, including some 
serving as judges pro tem, preferred the greater informality of a law office. 

With court facilities at a premium, it might be necessary to have 
adjuncts report to one specific office, such as the office of the program 
administrator or the clerk of the court, for assignment to available 
facilities at the time of the hearing. This is the procedure followed in 
Minneapolis, where the arbitrators, litigating attorneys. and parties 
report to the arbitration director's office for aSSignment to individlual 
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courtrooms. This assignment process can make maximum use of 
available space as well as facilitate last-minute changes in assigned cases, 
since adjunct program calendars, like other court calendars, are subject 
to last-minute settlements and other developments that prevent proceed
ing as scheduled. 

Accoutrements. The judicial decorum with which the judicial 
adjunct program is conducted varies depending upon the program and 
the overall philosophy adopted for it. In Seattle, as noted, the tactic that 
was used by most panels was to have the judge and adjuncts sit at a table 
with the litigating attorneys and parties to discuss the case at hand. In 
most cases the judge and in all cases the adjuncts did not wear robes and 
they conducted themselves relatively informally. The other end of the 
spectrum is represented by the philosophy of the arbitration program in 
Minneapolis, where the arbitrators are asked to wear robes, sit at the 
bench, and conduct the arbitration hearing in a formal manner. even 
though the rules of proced ure and evidence are relaxed. The arbitrators in 
Minneapolis understand the philosophy that to a certain extent the 
arbitration hearing is providing the parties with "their day in court," and 
so the court \vishes the hearing to have regular judicial decorum. Some 
arbitrators initially opposed or felt uneasy about the use of robes, but 
after serving almost all came to see that their wearing robes was 
important to the litigants and added appropriate formality to the 
proceeding. In the more relaxed atmosphere of the Tucson and Portland 
programs, some adjuncts think it is appropliate to wear robes and do so, 
while others do not. The Department E panel of Division One of the 
Arizona Court of Appeals conducted itself exactly as a regular diviSion of 
the court. 

The staff support that adjuncts receive depends both on the ability of 
the court to supply clerical support staff and on demands of the particular 
adjunct program. In the Seattle EDP program the judge's clerk and bailiff 
attended the settlement conferences and assisted in handling the 
logistics of the seSSions. In Portland, the summary judgment adjuncts 
receive no clerical support and conduct the motion hearings on their own. 
In Connecticut and Minneapolis, the situation is much the same; the 
adjuncts do not have clerical support staffprovided by the court, although 
the arbitration administrator's staff may do some of the clerical work for 
arbitrators after the hearing is concluded. In Tucson, the court has 
provided court clerk and court reporter support for the adjuncts and has 
the support staff travel to the individual adjunct's law offices when the 
court trial is conducted at those offices rather than the courthouse. 

In most instances the adjuncts' use of their own staff to support their 
service is quite limited. In most programs, some cases will require the 
preparation of memoranda. The adjunct almost always calls upon his or 
her office staff to serve in completing these tasks. Naturally, correspon-
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dence between the court and the adjunct regarding the program is 
completed with the assistance of the lawyer's staff, but beyond this 
standard correspondence and report preparation. very- little is done by 
adjuncts' own support staff in any of the sites. The main exception is the 
isolated use oflegal staff to do research for the adjuncts. Instances of junior 
attorneys or law clerks doing research for the adjuncts were reported in 
Portland, Phoenix, and Tucson. The vast majority of the adjuncts, 
however, thought it was necessary- to do their own legal research. 

Notes to Chapter Three 

1. This court was studied in Phase I of the project. See Guidelines, p. 35. 
2. The random process is adjusted to assure that the arbitrator and 

litigating attorneys are in different firms and, in some cases, to provide an 
arbitrator familiar with the type of cases assigned. 

3. Guidelines, pp. 7 and 15. 
4. In Phoenix unused names from previous six-month appOintments were 

used on subsequent panels. 



CHAPTER FOUR 

The Adjuncts' Perspective 

Lawyers serve in adjunct programs primarily because they believe they 
have a duty to do so. Some attorneys view this service as part of the 
tradition to contribute a certain amount of time to the legal system with 
minimal or no compensation. Others, particularly those whose practices 
have been quite successful, believe they owe a debt to the judicial system 
for having enabled them to develop and maintain lucrative practices. 

In each project site there was significant concern with delay in 
getting cases through the system and the backlog of civil cases that 
perpetuates this delay. Although most adjuncts view their participation' 
as a service to the court, a significant minority also see that any reduction 
in backlog or case processing time would benefit their own practices. In 
Portland, for instance, where itwas taking as much time to get a summary 
judgmen t motion scheduled as a trial, attorneys saw that they could have 
their own summruy judgment motions heard at a much earlier date 
through the adjunct program. Similarly, in Phoenix, where there was a 
two-yearwai t from at-issue to argumen t in the court of appeals, attorneys 
saw that their own cases on appeal could be heard much more quickly if 
the backlog were reduced and case processing time decreased. 

In isolated instances attorneys stated their belief that serving as an 
adjunct would be benefiCial to their own aspirations to be selected as a 
judge in their jurisdiction. The vast majority of attorneys, though, 
indicated that they had no ambitions to judicial office. 

Almost all the attorneys who served as adjuncts indicated that they 
had gained new perspective on what it was like to be a judge. To some, this 
new perspective provided useful inSight on how they might improve their 
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ovm presentations as advocates in t;:ourt. Others reported that they 
simply had gained considerably more respect for the task of judging. 

Adjuncts also were able to gain a better perspective on the general 
quality of preparation within the local bar. Many adjuncts were dismayed 
with the poor quality of preparation by their peers. 

Lawyers Provide Useful, 
Complementary Expertise 
A number of adjuncts believe that by bringing their perspective as a 
current practicing attorney to the bench, they bring a useful perspective 
to the judicial position. To the extent that judges become removed from 
the realities of an attorney's everyday practice, the judicial adjuncts add 
this perspective,l The adjuncts also bring an enormous wec...;t:1 of 
experience in a variety of areas of the law. The Seattle EDP program, to a 
limited degree the Minneapolis arbitration program, and, for motions in 
domestic relations cases, the Portland program tried to match attorneys 
to cases involving their particular specialties. The other sites did not 
make such attempts. Nevertheless, by sheer numbers, adding adjuncts to 
the bench brings a vast variety of expertise in the law. 

Permanent Versus Temporaty Programs 
As each adjunct program becomes established within the community. a 
sense develops that if the program is not expliCitly limited in its duration, 
it will become permanent. For the most part. attorneys do not see this as a 
negative but think that ifthe adjunct program is able to relieve the court 
of backlog and reduce case processing time it nonetheless could be 
reduced in scope but maintained for future use on a more limited basis. 

In Tucson. for instance. where the adjuncts were given a block of civil 
cases to dispose of. the adjuncts believe the need for pro tern judges will 
continue well beyond disposition of this initial block of cases. Although 
most originally thought the program would be temporary. they are not 
concerned that 1t now appears to be needed indefinitely. 

In Portland, attorneys think that the summary-juugment-motions 
program has become institutionalized to the point thatlt will continue at 
least for the foreseeable future. In Seattle. the judicial adjuncts saw the 
EDP program as a stopgap type of program but one which could-and 
should-be repeated at least annually. if not twice a year. 

In Phoenix, there was an understanding that the program was 
developed to deal with a severe backlog of cases and that it probably would 
be discontinued once this backlog had been worked through. but even 
here the adjuncts saw the possibility that the program could be 
continued on a permanent basis. Several hoped it would be maintained, 



TIlEADJUNCTS' PERSPECTIVE 33 

believing appellate filings would continue to increase faster than judge~ 
ships and tlms that the court would continue to need help for a number of 
years. There was a similar feeling among adjuncts in Connecticut, as in 
Phoenix, that they were serving during a particularly critical period when 
there were not adequate judicial resources and that the legislature might 
remedy this by authorizing new judgeships.2 Yet the program could 
continue indeterminately. In Minneapolis. it is clear that the adjuncts 
think that if the arbitration program is successful. it will become 
institutionalized within the court. Manyattorneys in Minneapolis favor a 
permanent program because they favor arbitration as an alternative 
dispute resolution process, whether or not the court has enough judges. 

Number of Hours Adjuncts 
Are vVilling to Volunteer 
The attorneys in Seattle. Phoenix. Tucson. and Portland volunteered their 
services. The service was limited in Seattle to a day or two once a year and 
in Phoenix to a maximum of twice a year. Although adjuncts in Phoenix 
sat and heard arguments on only one day. preparation for the arguments. 
writing opinions, and reviewing the opinions of others often involved a 
number of extra days. The typical judge pro tem in Phoenix donated 
between three and four days of time each instance of service; a few 
donated seven and more days, 

In Portland and Tucson. attorneys may be called on to serve 
conSiderably more often than in the other sites. In Portland the question 
of the maximum number of hours an aUorneyis willing to volunteer is of 
very real concern. The median time attorneys spend in preparation for a 
day's summary judgment hearings is seven to eight hours. The day that is 
scheduled for hearing summary judgment motions involves another 
seven to eight hours. If attorneys take a number of cases under 
advisement. there are additional hours in writing memoranda that are 
necessary to conclude the one day's service. In a typical instance. this time 
volunteered to the court could consume up to three days of an attorney's 
time. In spite of this, most adjuncts in Portland think that it is 
appropriate to schedule them for service once every three months. 

In Tucson the adjuncts' chief concern seemed to be presiding over 
trials that required more than two or three days of their time. One sole 
practitioner presided over a court trial (before the block~assignment 
program went into effect) estimated to be four to five days long that 
actually required ten trial days and almost as much time after the trial to 
reach a decision and write an opinion. That amount of ti.me severely 
affected that adjunct's practice. He said he could not take a case like that 
again. Although no other judge pro tern in Tucson had a Similar 
experience. several are careful to check on the estimated length of 
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individual trials and/or to limit the number of times a year they serve. A 
few said if the court sought more days a year from them they would 
wi thdraw from the list. 

In Connecticut. some litigating attorneys as well as adjuncts ex
pressed the hope that the court would limit its calls on individual trial 
referees to avoid driving away some of the well-regarded referees. 

On the other hand. in Tucson, Portland, and Connecticut a few 
adjuncts donate a truly Significant number of days each month (up to 
four or five days a month regularly) and are happy to do so. 

In all six sites, adjuncts seem to have little trouble donating three or 
four days during a year. Senrice significantly beyond six days ayear might 
seriously restrict the pool of attorneys from which a court could draw. 

Functions Adjuncts Are Willing to Serve 

Judicial adjuncts are willing to assume almost any function if they 
percei ve a need, although the function served may affect who volunteers 
and how many hours the adjuncts are willing to volunl:eer. For instance, 
in Seattle where the adjuncts serve on a three-person panel to provide 
litigants with a possible settlement determination, it is understood that 
the disposition reached by the panel is only a recommendation; therefore, 
the adjuncts are willing to volunteer only a limited number of hours to 
this program. When the Seattle EDP adjuncts were asked if the program 
should be repeated more frequently in future years, many indicated they 
would not be willing to expand their service. 

In the Phoenix court of appeals program, some adjuncts expressed 
dismay that the memorandum opinions they wrote would not be 
published. They implied they would be willing to devote more hours to 
their service if their opinions were published. 

In some of the project sites, adjuncts perceived that the cases they 
heard were cases the judges of the court did not want to hear. When asked 
whether the judges were "dumping" cases on them. the most common 
response of the adjuncts was that this might be. but that it was an 
appropriate allocation of resources. If the court as a whole were able to 
improve its civil case processing. then the type of case allocated to the 
judicial adjuncts would be oflittle or no concern. On the other hand, some 
adjuncts clearly looked for some challenging matters as "compensation" 
for their assistance. 

Conclusion 

Adjuncts seem to feel the benefits they receive far outweigh the loss of 
several days of practice a year. These benefits include (1) psychic 
satisfaction in helping the "system"; (2) reducing the size of the backlog or 
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the time to disposition so their own clients' cases move faster; (3) a better 
understanding of what is and what is n(lt important to J.judge in a trial or 
hearing: (4) for some. an opportunity to meet with and get to knowjudges 
as colleagues; and, finally, (5) for a few, the opportunity to test or advance 
their interest in becoming a judge, 

Notes to Chapter Four 

1. To the extent that judges are appointed after years of practice as a 
government attorney. often as a prosecutor or public defender, the judges may 
have little or no exposure to private practice, 

2. Since the program started in Connecticut six additional judgeships have 
been created and six more were recommended in the Governor's budget for 1987. 



CHAPTER FIVE 

K~y Considerations 
in Designing a 
Judicial Adjunct Program 

A judicial adjunct program should be approached in three phases, 
each equally important: planning, initiating, and operating and adjusting 
the program. The key components in each of these phases are reviewed in 
this chapter. 

Planning 
Each new program a court undertakes should be planned carefully; a 
program using judicial adjuncts is no different, but there are a few steps 
in the design and planning process that are unique to judicial adjunct 
programs. Following is a checklist of items that should be conSidered. A 
partlcular adjunct program or a particular court environment might 
require expanding this list, but a court considering an adjunct program 
should at least address each of the following items. It also should be recog
nized that some of the items listed below overlap; the order in which they 
are discussed may not be the order in which a court would address them. 

Define Real Problem 
Judicial adjuncts can be effective in dealing with some problems, but not 
all. The responsible judicial authorities and court staff should seek to 
identifY the exact nature of the problem(s) facing the co:urt, either 
through an evaluation of statistics or a series of in-depth, confidential 
interviews, or both. When the cause and nature of the problem are 
identified, it should be easier to determine if judicial adjuncts can provide 
all or part of the solution. For example, if the court is considering 
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establishing a judge pro tern program, but the true problem is that 
lawyers are not prepared when they reach their first trial date, having 
more judges to try cases may not be as effective a solution as a plan to 
assure that lawyers are prepared when the trial date is reached. If the 
problem is the need to attack a backlog of cases ready for trial, however, 
the use of judges pro tern would be an appropriate response. In light of the 
experience in our evaluation sites, a court might also conSider the use of 
adjuncts as one part of a multi-faceted attack on the problem(s). 

Check Statutes and Rules 
Before lawyers are conSidered for use as supplemental judicial resources, 
it is important to check existing statutes and rules to be sure that there 
are no legal impediments. Iflawyers' use in the manner being conSidered 
is prohibited, or if it is not expliCitly pennitted and the court wants some 
positive sanction for the program, it may be necessary to seek new 
statutory or rule provisions. l 

Define Goals 
Specific and, if possible, quantifiable goals should be established for the 
program. Several benefits derive from setting goals. Developing and 
agreeing on goals within the court and broader justice community 
focuses attention on the true problem or problems, helps to identify and 
refine solutions, and builds a constituency for the new program. Goals 
will help all to understand the program's purposes, may help define the 
appropriate duration of the program, will help establish the evaluation 
approach and process, will enable an evaluation to provide useful answers 
to the court about the impact of the program, and help a court to measu.re 
expected benefits against projected costs. Goals also provide a benchmark 
against which the court can measure its progress during the life of the 
program. Comparison of results to a predetennined goal often provides 
positive reinforcement to participants and serves as an ongoing induce
ment to maintain the efforts required by the program. 

Obtain Judges' Support 
Whether or not all of the judges on the court will be involved with or 
affected by the use of judicial adjuncts, the program is much more likely to 
be successful if all or a significant majority of the judges support and 
approve of the new program. 

Consult with the Bar 
A program involving judicial adjuncts must have bar support. Very early 
in the planning process key members of the bar-the principal bar 
association, several bar associations, or a bar association and key 
individual lawyers-should be consulted. If the need is clearly defined and 
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understood by the bar, the court can expect full, and in most cases 
enthusiastic, support. 

Involve Staff 
Often more staff than judicial time is involved in running the judicial 
adjunct program. Even if this is not the case, staff have important 
expertise that might affect program design decisions. The court adminis
trator, clerk of court, and other key staff people should be involved early in 
the planning process to avoid including features that will cause judges, 
lawyers, or staff unnecessary difficulties during implementation. 

Define Program Elements 
The elements of the program should be defined carefully. They might 
include types and number of cases to be included; age of cases to be 
included, if relevant; number of judges and adjuncts needed; facilities to 
be used; staff to be assigned; and the point at which cases are assigned to 
adjuncts. This definition process provides further understanding of what 
is involved so the potential administrative burden can be determined 
in advance. 

Estimate Costs 
In determining estimates of costs for the program, a distinction should be 
made between new, out-of-pocket costs that would not otherwise be 
incurred and indirect costs associated with using staff diverted from 
other tasks. Based on the goals and program elements, the court should 
estimate any additional out-or-pocket costs and indirect costs associated 
with the program. Just as caseload and case processing data should be 
monitored during a program, so too should costs. A court might find in
direct costs to be acceptable but impose limits on new, out-of-pocket costs. 

Establish Evaluation and Monitoring Procedures 
Undertaking evaluation and monitoring of a program enables the court to 
assess its success or failure with more certainty than through anecdotes 
or "feelings." MonitOring procedures also enable the court to see the 
impact of the program as it proceeds, thus providing early warning of 
impending problems or early notice of growing success. 

Establish Expected Duration 
An initial projection should be made of how long the program will be 
needed. Some programs may be needed for only a few months, some for a 
year or two, and some indefinitely. Establishing the expected duration of 
the program enables both the court and the bar to understand more fully 
the obligations they are undertaking. 
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Consider a Pilot Project 
Depending on the nature of the problem being attacked and the program 
being established, it may be advisable to test the use of judicial adjuncts 
on a portion of the problem or only some of the eligible cases. The results 
of using judicial adjuncts can be compared with the results in cases 
processed in the normal fashion in order to determine whether the 
adjuncts' use has been beneficial. A pilot project also serves to limit initial 
costs and may mute some initial opposition. 

Establish Adjunct Selection Criteria and Procedures 
The nature and duration of the program will help to define how many 
adjuncts will be needed and, in general terms, the time commitment to be 
asked of adjuncts. Once these items are known, the criteria for those 
senring as adjuncts and the procedures for selecting them can be 
established. Most successful adjunct programs have included members 
of the bar in the selection process, although the court should reserve the 
final authority for appointing or designating adjuncts.2 

Determine Location of Proceedings and Use of Accoutrements 
Depending on the nature of the program, it mayor may not be appropriate 
to allow adjuncts to use their own offices or conference rooms. If adjunct 
proceedings are held in the courthouse, it mayor may not be appropriate 
for the adjuncts to use courtrooms, have robes, and have courtroom staff. 
To the extent possible, tile court should deCide its preference on these 
issues and advise adjuncts before the program is implemented. 

Initiation of the Program 
After all elements have been planned, several steps must be concluded 
before the program actually starts. As with the discussion of planning, 
steps below are listed for ease of reference and not necessarily in the order 
in which the steps would be undertaken. 

Allow Sufficient Lead Time 
A court faced with an immediate problem, and in some cases a critical 
situation, may wish to implement a judicial adjunct program at the 
earliest possible time. If, however. suffiCient time to plan and start the 
program is not provided, the court risks either not gaining the benefits it 
desires or having to invest substantial administrative time after the 
program is started in correcting problems caused by an insufficient 
planning effort A little extra time spent planning and initiating a 
program can save substantial time and problems after it gets started. 
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Announce Program and Goals 
The program and its goals should be announced to both the bar and the 
general public. The bar needs to know that the court is undertaking a new 
program and the parameters of that program. Members of the public 
should be advised so that they are aware of the court's efforts to address a 
problem and of the court's expectations for the new program. If the 
judicial adjunct program also involves the bar donating its time to the 
court, the pubUc should be made aware of this public service by the bar. 
There might be more than one announcement: one when the program is 
agreed to by the court, one shortly before it starts, and one on the first day 
of the program. 

Select Adjuncts 
Judicial adjuncts must be identified, screened for qualifications, invited 
to participate, and appointed. 

Establish Committee to Monitor the Program. 
A committee composed of judges. staff. and bar members should be 
established to monitor the program and. if necessary. adjust its para
meters or procedures. A committee offers two benefits: (1) it provides a 
variety of perspectives on the operation of the program and (2) the bar will 
have a continuing involvement with and commitment to successful 
operation of the program. 

Orient Litigating Bar 
Although the program may be announced in writing in a number of 
media that reach members of the bar who will be litigating before judicial 
adjuncts. it is useful for some programs to have in-person orientation 
programs. The experience in Connecticut can be contrasted with the 
experience in Minneapolis with respect to the effectiveness of written 
announcements versus orientation programs. Not eveIYjudicial adjunct 
program reqUires meetings or workshops. but many would benefit from 
bringing members of the litigating bar together to discuss the program 
with judges and court staff. 

Train and OrlentAcguncts 
Despite the protest of some judicial adjuncts in the programs the 
National Center evaluated and the skepticism of many judges in the 
evaluation sites, training and orientation for adjuncts appears to be 
necessary. The components of that training and orientation will be 
determined by the nature and scope of the program being undertaken. 
but we are confident. based on interviews of adjuncts in all six evaluation 
sites, that adjuncts will accept training and orientation meetings up to 
half a daywithout question and. in some cases. a full day. Adjuncts would 
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welcome written manuals or memoranda discussing the nature of their 
assigned responsibilities and the procedures to be followed. In addition to 
the mechanics of the program, procedures to be followed, and the amount 
of time and effort expected of the average adjunct, the orientation should 
include explicit discussion of the issues ofjudiclal ethics and conflicts of 
interest. Many of the judicial adjuncts interviewed in the evaluation sites 
were sensitive to questions of conflicts of interest and judicial ethics, but 
many also felt they would have benefited from explicit discussions or 
written materials on these matters prior to undertaking their service. 

Operating the Program 
The court's responsibility for the program does not end with its initiation. 
Very few programs are self-executing, particularly programs using many 
adjuncts, such as settlement and arbitration programs. Beyond the usual 
daily administrative responsibilities associated with the program, a court 
should consider the following items. 

Monitoring 
Even if a formal evaluation procedure is not established, the COl1.rt should 
keep key statistics on the program's impact and review them periodically. 
As pOinted out, monitoring the program has several positive effects. It 
helps the court to identifY problems early. It provides information 
indicating success or failure, progress or slippage in the program. It 
enables the court to assess whether the program is meeting its goals, not 
only at the end but while it is proceeding; it may identifY not only what 
needs to be adjusted but the type of adjustments that are appropriate. 

Provide Caseload Feedback to Judges and Judicial Adjuncts 
It is important that the judges and adjuncts be aware of how the program 
is progressing, whether the results are positive or indicate developing 
problems. Positive results build support in the dubiOUS and sustain 
enthusiasm in advocates. If problems are identified, steps can be taken to 
address them or to terminate the program early. The sharing of inform a
tion is an important element of some of the more successful programs we 
have obser,red. 

Provide Performance Feedback to Judicial Adjuncts 
Beyond data, one of the most often-expressed concerns of adjuncts in the 
six evaluation sites is the absence of any feedback on how they 
individually are performing their assigned tasks. Even if a lawyer is very 
confident of his or her ability as a lawyer, he or she appreciates 
suggestions on how to perform judicial duties better, or confirmation 
from a judge that the adjunct is doing the aSSigned job well. Personal 
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expressions of thanks, sharing suggestions for improvement, and con
firmation of a job well done can be very important elemellts in maintaining 
a successful program. 

Hold Follow-up Meetings 
Afew evaluation sites scheduled follow-up meetings with judicial adjuncts 
after their programs had been operating for a while. These proved to be 
very successful. It gave the court an opportunity to answer unexpected or 
uncovered questions from the judicial adjuncts, it allowed the adjuncts to 
share among themselves problems they had encountered and their 
responses to them, and it allowed the court to learn of any potential or ac
tual problems that occurred in the early stages. The courts that held these 
meetings have included adjuncts who had already served and adjuncts 
about to serve; both groups have found these meetings to be very useful. 

Revise Procedures and Manuals 
It may be necessary to change some of the original procedures after the 
program has operated for a few months. Monitoring the program helps 
the court to identify these needs an,d, as indicated, sometimes to identify 
necessary adjustments. Probably in the second or third quarter of a 
program's life, the original procedures and manuals should be re
examined and revised as needed. 

Guidelinesjor the Use qfLawyers 
to Supplement Judicial Resources 
The i terns discussed in this chapter draw not only on our observations in 
the six evaluation sites but also on the GUidelinesJorthe Use oJLawyers 
to Supplement Judicial Resources developed by the project advisory 
board in 1984. We note that none of the results in the six evaluations 
detracts from or suggests the need for amending the gUidelines. If 
anything, the value of the guidelines has been reinforced by our 
experience in the six sites. 

The text of the GUidelines is reproduced below. Supporting com
mentarycan be found in the Guidelines publication itself. 

Guideline 1: The Use of Lawyers to Supplement Judicial Resources 
Court systems should consider using lawyers in a variety of capacities as 

supplemental resources when full-time judicial resources are inadequate to 
meet the demands made of them. Such use should not be a permanent 
alternative to the creation of needed full-time judicial positions. Lawyers 
temporarily serving the courts in any capacity are referred to in these 
guidelines as judicial adjuncts. 
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Guideline 2: Estahlishing a Judicial Adjunct Program 
The development of any judicial adjunct program should include the 

following: 
Program Objectives. Programs should be developed to meet identified 

needs. Objectives for each program should be related to the identified needs 
and should be stated prior to the start of each program. These objectives 
should be explicit and, to the extent feaSible, expressed in measurable 
terms. 

Court Involvement and Control. Responsibility for administration of 
the program should reside with the court. Judges and other personnel of the 
court to be served should be involved in its planning. 

Bar Involvement The support and cooperation of the local legal 
communi ty is necessary to the success of any judicial adjunct program. 
Lawyers should be involved in program planning from the outset 

Other Support. The court should solicit the advice and cooperation of 
others who will playa role in the program. 

Evaluation and Monitoring Procedures. To the extent possible, pro
grams should be planned to permit sound evaluation of their effectiveness. 
Evaluation procedures should be in place before a program is commenced. 
Continuing programs should be monitored periodically for sustained 
effectiveness. 

Guideline 3: Scope of Judicial Adjunct Programs 
Except for serious criminal trials and child custody proceedings, most 

types of cases are appropriate for aSsignment to judicial adjuncts. 

Guideline 4: Selection of Judiciai Adjuncts 
Those eligible to serve as judicial adjuncts should be selected by the 

appropriate judicial authority. Criteria should be established to ensure that 
participants in the program are highly qualified. As required by the nature 
of the duties to be performed, emphasis should be placed on reputation, 
demeanor, knowledge of the law, and specific experience in trial, appellate, 
or other relevant practice. 

Guideline 5: Orientation and Training of Judicial Adjuncts 
Orientation and training programs should be provided for new judicial 

adjuncts. Their scope, format, and length should vary with the complexity 
and formality of proceedings over which the judicial adjunct will preside. 

Guideline 6: party Consent to Appearance Before a Judicial Adjunct 
Assignment of cases to judicial adjunct programs should not be subject to 

the consent of the parties or their counse1.Appropriate mechanisms should 
be established to provide parties an option concerning the particular 
judicial adjunct before whom they will appear, without permitting a party to 
delay the resolution of the case. 

Guideline 7: Ethical Considerations 
Judicial adjuncts should be bound by the Code of Professional Respon: 

sibility and by appropriate proviSions of the Code of Judicial Conduct The 
judicial adjunct and the litigating attorneys should share responsibility for 
identifYing conflicts and possible conflicts that preclude the judicial 
adjunct from hearing a particular matter. 
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Guideline 8: Compensation 
Courts establishing programs of limited duration or programs that 

require limited time from judicial adjuncts should solicit service on a pro 
bono basis. Other programs should compensate judicial adjuncts in the 
amount necessary to recruit and retain an adequate number of qualified 
lawyers. 

Guideline 9: Facilities and Other Resources 
The type of judicial function to be performed and the availability of public 

facilities and other resources should be considered in determining the 
facilities and other servIces furnished to judicial adjuncts. 

Notes to Chapter Five 

1. Cf. Guidelines, Appendix A 
2. Guidelines, p. 15. 



CHAPTER SIX 

Conclusion 

Judicial adjunct programs, particularly those using judges pro tem 
and lawyers as trial referees, have a positive impact on the number of 
dispositions and the time to disposition in courts. In two programs the 
impact seemed to involve, also, a "Hawthorne effect," with the adjunct 
program a key element of a more total court commitment to change. The 
number of additional dispositions achieved by adjuncts may represent 
the equivalent of adding several judicial positions. 

Not only were there quantitative gains from usingjudicial adjuncts, 
but also adjunct programs appear to result in improved relations betvJeen 
the court and the bar, particularly members serving as judicial adjuncts, 
and ru1 improved understanding among adjuncts-and indirectly more 
broacD.yw.!thin the bar-of the judicial role and the problems experienced 
by judges in dealing with ill-prepared and inarticulate attorneys. Adjunct 
programs also produce a knowledgeable group of people able to speak out 
on matters of concern to the judiciary. Even when quantitative, caseload
related results were not as great as originally hoped, all courts experienced 
this indirect qualitative gain. 

Finally, the use of judicial adjuncts may, in appropriate circum
stances, be evidence of a court's efforts to do all it can to address 
temporary or continuing problems of calendar management without 
adding permanent judicial resources. There is no evidence in the six 
evaluation sites, or in the sites studied as background for development of 
the gUidelines in Phase I of this study, that the use of judicial adjuncts, 
even as judges pro tem or trial referees, adversely affects a court's abUityto 
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obtain needed judicial positions.l The possibility of such an adverse 
effect remains a concern in some sites, however. 

The use of adjuncts appears to involve some additional out-of-pocket 
expenses and to impose some administrative burdens on a court's staff, 
butthose costs and the burdens were viewed bybothjudges and staff in 
five of the six evaluation sites as justified by the benefits achieved by the 
programs; the exception was found in Seattle, where the absence of a clear 
reduction in the trial rate led the judges to discontinue that court's 
settlement conference program. Even in this latter instance, the court's 
out-of-pocket and indirect staff costs were not an expressed concern. 

The most significant concerns about the use of judicial adjuncts
that the use of practicing lawyers injudicial or quasi-judicial roles creates 
inevitable and undesirable problems of conflicts of interest and creates 
the appearance that justice is being adversely affected-were not deemed 
to be problems in the six sites evaluated. No doubt the sensitivity of the 
judges in each of these sites to the potential for problems caused them to 
design and monitor the programs to avoid these problems. The organized 
bar associations also were sensitive to potential problems and worked 
with the courts to avoid or minimize them. It will remain important for 
courts instituting adjunct programs to be sensitive to these issues and 
for adjuncts to be sensitive to them, as well. We also were advised of no 
instance of an adjunct's trying to gain finanCially from his or her 
affiliation with the court. 

Evidence of problems arising from two other concerns about adjunct 
programs-that they depreCiate the importance of a full-time judiciary 
and that they may complicate or preclude the addition to a court of 
needed judgeS-iS lacking in all sites. Some people in each site remain 
concerned about these possibilities, but they were not manifest during 
the project. 

When the guidelines were being developed during Phase I of this 
study, the courts studied reported many positive results and few negative 
consequences from their programs. These courts, however, seldom were 
able to document the impact of their adjunct programs. The six 
evaluation efforts over the past 30 months have confirmed the positive, 
anecdotal statements from the courts originally visited. The use of 
judicial adjuncts may not always produce results as positive as desired, as 
happened in Seattle, or may not have the indirect consequences desired, 
as in Tuscon, but it appears that courts can achieve significant improve
ments in case management through the use of judicial adjuncts. 
Sometimes the improvement is traceable to the use of adjuncts and 
sometimes the use of adjuncts is part of a new commitment by the bench 
to reduce delay and cure backlogs, but in all ~ases improvement is 
discernible. 
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As demonstrated in five of the six sites, a significant proportion ofthe 
bar, for various reasons that include a general commitment to the legal 
system, is willing to commit significant amounts of time to the courts 
without compensation. In times of restricted budgets, the bar's willing
ness to donate its services makes the potential positive impact of judicial 
adjuncts on a court's dispositions even more attractive. 

All six evaluations demonstrate v.rith !.~ncouraging consistency that 
courts can benefit, sometimes appreciably but in all cases positively. from 
the use oflawyers as supplemental judicial resources. 

Notes to Chapter Six 

1. We note, again, that since the program started in Connecticut six 
additionaljudgeships have been created and six more were recommended in the 
governor's budget for 1987. 
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The following six chapters present a detailed description of each 
program. the results of the quantitative. qualitative. and administrative 
evaluations. and the authors' suggestions for adjustments to the program 
in each site to improve its operation or impact. 

In each of the site reports. background descriptions are of the 
situation as it existed when the program was initiated and of the program 
as originally designed. If the situation or program changed significantly 
during the evaluation, the changes are noted. A program that remains in 
effect at the time this report is being written. September 1986. is 
described generally in the present tense. If the program or situation 
tenninated during the evaluation. it is described in the past tense. 



CHAPTER SEVEN 

TheThcson 
Pro Thm Judge Pro 

The Pima County Superior Court serves Tucson, Arizona, the 
second largest city in the state. It is a trial court of general jurisdiction, 
handling civil cases with a demand for money damages over $500 or for 
equitable relief, felonies and misdemeanors, and civil and criminal 
appeals from lower courts. It is divided into four divisions: civil. criminal, 
probate, and domestic relations. During the period of the study, there 
were five judges primarily aSsigned to civil cases, although all seventeen 
judges heard some civil trials. The court uses a master calendar system 
for civil case assignment. 

The City of Tucson is growing much faster than the capacity of the 
court has grown. The court wanted to take some steps to improve its 
caseload management in order to head off some of the problems the rapid 
growth has created. The problems for a court faced with rapid growth in 
the jurisdiction's population are apparent from some of the data 
produced during the evaluation. 

Description of the Program 
The Pima County Superior Court has used pro tem judges in several 
capacities for several years.! In 1982 the court instituted a civil delay 
reduction program in which pro tem judges were used to help assure firm 
trial dates and to fill in when judges were ill or on vacation. Pro tem judges 
continued to be used for these purposes on a limited, ad hoc basis until 
February 1984. when the court began a new phase in its use of pro 
temjudges. 
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Because of some problems in calendartng cases for trial, in late 1983 
the court recognized that many more civil cases had been scheduled for 
court and jury trials in the first quarter of 1984 than the court could 
possibly try. To alleviate this situation the court decided to assign 
approximately 300 civil court-trial cases-all the court trials pending at 
the time-to its panel of pro temjudges. 

The presidingjudge and assistant presiding judge selected new pro 
tem jUdges from attorneys who had practiced atleastfiveyears and whom 
they believed to be good tria11awyers. They then recommended these 
attorneys to the Chief Justice of Arizona for appOintment by him for the 
statutorily defined six-month terms. Originally, only the judges of the 
court selected pro temjudges, but starting in 1984, selected attorneys' 
names were reviewea by a committee of the local bar, also. Since 1984, pro 
temjudges have been added to the panel as needed. Some are used only in 
domestic relations cases. (By early 1985 the panel of attorneys appointed 
by the chief justice had grown to approximately 70.) 

In February 1984 each of approximately 50 pro tem judges was 
assigned a block of six court-trial civil cases for disposition. It was hoped 
the court then would be able to calendar and try the remainingjury-trial 
cases on their assigned (sometimes newly assigned) trial dates. Pro tem 
judges were told to schedule their block of six cases as they saw ftt. 

After asSignment, each pro temjudge reviewed the cases for possible 
conflicts of interest. If a case presented a conflict of interest, the pro tem 
judge informed the court and the case was reaSSigned, either to another 
pro tem judge or to a regular judge for trial. Similarly, if one of the parties 
exercised the right to remove a pro temjudge from a case without cause 
after assignment, the case was reassigned by staff either to another pro 
tem judge or to a regular judge, depending upon the circumstances. 

It was antiCipated tlmt pro tem judges would schedule settlement 
conferences before trials were held and dispose of some of their assigned 
cases without trial. !twas thought each pro tem might have to try only two 
of the six cases. The court undertook to provide courtrooms, if possible, 
for needed trials and to provide the pro temjudges with clerical and court 
reporting support. An attempt was made to hold as many as possible of 
the tIials conducted by pro tem judges in regular courtrooms in order to 
assure an appropriate setting. This was not always pOSSible, however, so 
some trials were conducted in the library of the courthouse or in the 
conference facilities of the pro tem judges' law offices. Trials in the 
courtrooms tended to be more formal than those conducted elsewhere. 
When sitting in a courtroom, most pro temjudges chose to wear a robe, 
bu t no matter what the setting all pro tem judges were addressed as "Your 
Honor." When a pro tem judge achieved disposition of an asSigned case, 
the disposition was reported to the court. 
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Judgments of pro tern judges have all the force and authoriiy of 
judgments of regular judges of the court. Appeals of their rulings are 
handled as are appeals of cases disposed by regular judges. 

While this special program was in effect. the court continued to use 
pro tern judges for other matters. including civil and criminaljury trials. 

For the first six months of 1984 the court used selected pro tem 
judges to conduct civil mental commitment hearings at the local state 
mental hospital. The number oflawyers on the list for these hearings was 
much more limited than the general pro tern panel and their use was more 
sparing, since the judge responsible for disposition of civil mental 
commitment cases wanted to assure expertise in the area and to provide 
litigants with a regular judge to the greatest degree possible. A graduate 
studen t from the University of Arizona conducted a separate evaluation of 
this program under contract with the National Center for State Courts. 
Her report is Appendix A For the balance of this chapter. only the civil 
court-trial pro ternjudge program will be discussed. 

Two adjustments were made in the design of the program after it was 
implemented. Some pro tern judges recused themselves from selected 
cases; others were challenged and removed by the litigating parties. 
Rather than reassigning these cases to different pro ternjudges for trial as 
originally planned, these cases were reassigned to regular judges of the 
court. In addition. some court-trial cases were assigned directly to regular 
judges for trial after the pro tern program began. These adjustments 
meant that the civil court-trial list was divided between regular judges of 
the court and pro tern judges. 

Program Goals 
The pro tern judge program was implemented to achieve the following 
four goals: 

c Dispose of the 300 civil court-trial cases originally assigned to the 
program. thereby reducing the civil pending caseload. 

o Reduce the number of civil and criminal jury trials not reached 
because ajudge was not available. 

III Reduce over the long term the time from filing of the motion-to-set to 
disposition for civil and criminal cases. 

o By improving case currency, enhance the reputation of the court in 
the local legal community. 

Quantitative Evaluation 
Data were collected by the court on all civil court-trial-list cases disposed 
between January 1984 and March 1985. These data were analyzed to 
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determine the impact of pro tem judges on the caseload of the court 
during the first year of the special program. A majority of the 346 civil 
court-trial cases disposed during the period had been assigned to a pro 
temjudge in early 1984, more than two-thirds during February 1984. 
Almost three-quarters of the 346 cases were disposed by pro tem judges; 
the remainder were disposed by regular judges of the court 

Cases disposed by pro tem judges and regular judges were similar. 
Table 1 compares the two groups of cases by type. Contracts made up over 
half of the court-trial cases assigned to pro tem judges and regular judges. 
Appeals made up a similar proportion of the caseloads of both pro tem and 
regular judges, although the proportion of arbitration appeals was higher 

TABLE 1 
Types of civil court-trial andjury cases disposed by 
pro temjudges and regular judges, January 1984 to March 1985 

Court-trial cases 
Jury-trial 

cases 

Protem Regular 
judges judges Total 

No. Percent No. Percent No. Percent No. Percent 

'!ypeofcase 

Motor vehicle tort 18 8 7 8 25 8 78 49 
Nonmotorvehicle tort 24 11 4 5 28 9 36 22 
Contract 131 60 53 64 184 61 30 19 
Malpractice 0 0 0 4 2 

Fraud 1 <1 2 2 3 1 0 
Eminent domain 0 1 1 <1 0 
Quiet title 2 0 2 1 0 

Declaratory judgment 2 1 2 2 4 1 0 
Foreclosure 5 2 1 6 2 2 1 
Interpleader 1 <1 1 2 1 0 

Real property 0 0 0 1 <1 
Other/unclassified 34 16 12 14 46 15 9 6 

T01:AL 218 100 83 100 301 100 160 100 

Appeals 

Arbitration appeal 12 8 20 3 
JustJce of the Peace 

appeal 20 5 25 0 

TOTAL APPEALS 32 13 45 3 



TUCSON PRO TEMJUDGE PROGRAM 55 

for regular judges, and justice of the peace appeals were a larger 
proportion of pro tem judges' caseloads. 

Because of the design of the program pro tem and regular judges had 
very- different types of contact with cases assigned to them. Those 
assigned to pro tem judges in blocks of siX in early 1984 already had had 
one or more scheduled trial dates, but upon the new assignment pro tem 
judges were expected to assume control over these cases, schedule a new 
trial date for each, and conduct any pretrial proceedings-settlement 
conferences, pretrial hearings, etc.-necessary-. Once the new trial date 
was set by the pro tem judge, it was expected to be firm. 

Pro tem judges found that many of the cases assigned to them had 
already been disposed or could be disposed without trial. Table 2 shows 
how and at what point in the proceedings cases assigned to pro tem and 
regular judges were disposed. 

TABLE 2 
Point when court-trial cases assigned 
to pro tem and regular judges were 
disposed, January 1984 to March lS85 

Court-trial cases 

Pro temjudges Regularjudges 

No. Percen.t No. Percent 
When disposed 

Before assignment 6 3 
Between ass!!fnment 

andpretri 97 44 4 5 
After pretrial hearing 90 41 75 90 

(including trials) 
Unknown 25 11 4 5 

TOTAL 218 100 83 100 

Because the court uses a master calendar system to assign civil cases 
to its regular judges on the date scheduled for court trial, cases assigned 
to regular judges for trial already have been through all the preparatory
processes designed to dispose of them without resorting to a trial. After 
aSSignment to a regular judge almost all dispositions are by trial. The 
difference in assignment practices for regular and pro tem judges has an 
effect, shown in Table 3, on caseload figures. Half the civil court-trial cases 
assigned to pro temjudges were settled and only 30 percent were tried; 
almost all these cases assigned to regular judges were tried. 
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TABLES 
How cases assigned to pro tem and regular 
judges were disposed, January 1984 to March 1985 

Court-trial cases 
Jury~trla1 

cases 

Pro temjudges Regular judges 

No. Percent No. Percent No. Percent 
How disposed 

Settlement/stipulation 108 50 5 6 100 62 

Change of venue 0 0 0 0 1 <1 
Summary judgment 6 3 0 0 1 <1 
1ransferred to arbitratlon 0 0 0 0 2 
Dismissed by court 38 17 4 5 46 29 

Court trial to judgment 66 30 74 89 6 4 

Jury verdict 0 0 0 0 5 3 

TOTAL 218 100 83 100 161 100 

During 1984 fifty-three pro tem judges conducted 85 civil court trials 
and 22 civil and criminal jury trials. The 17 regular judges completed 83 
civil court trials and 455 other trials during that same period. In 1985. the 
llse of pro tem judges to conduct civil court trials declined almost by one 
half. and they were assigned no criminal trials. Their use dropped from 
107 trials in 1984 to 66 bials in 1985. At the same time, the number of 
trials conducted by regular judges of the court rose. Regular judges 
conducted 183 civil court trials. more than twice the number they 
conducted in 1984, and 419 other trials. Overall, the number of trials 
conducted by regular judges increased 12 percent between 1984 and 
1985 (see Table 4). Regular judges, even those serving only as trial judges, 
have responsibilities beyond presiding at trials. There is no unequivocal 
way to equate the trial dispositions of the pro tem judges with an 
equivalence of regular judges. But if we use trials disposed per judge as a 
rough measure of judicial workload. all 50 of the pro tem judges 
collectively disposed of as many cases by trial as 3.4 regular judges did 
during 1984. 

Even with the addition of a large number of cases disposed by pro tem 
judges during 1984, the civil pending caseload continued to increase, as it 
had in everyyear since 1980 (see Figure 1). And the 1984 dispositions still 
were below the peak reached in 1979. They increased dramatically in 
1984, oWing in part to improved case counting procedures enacted when 
the court began using a new computer system to monitor its caseload. A 
program that was carved out during the year to dispose of inactive cases 
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TABLE 4 
Trials concluded in the 
Pima County Superior Court, 1984 and 1985 

Byprot.em 
judges 

Byregu!ar 
judges TOTAL 

1984 1985 1984 1985 1984 1985 
Civil 

Jul)' tnals concluded 17 18 146 126 163 144 

Court trials concluded 85 48 83 183* 168 231 

TOTALT~CONCLUDED 102 66 229 309 331 375 

TOTAL CASES DISPOSED 6.294 8,314 

ilial rate** 5.3% 4.5% 

Criminal 

Jury trials concluded 5 0 296 271 301 271 

Court trials concluded 0 0 13 22 13 22 

TOTAL TRIALS CONCLUDED 5 *** 0 309*** 293 314*** 293 

TOTAL CASES DISPOSED 2.242 2,100 

ilial rate" 14.0% 14.0% 

• Figure includes five trials conducted by out-or·county judges. 

** Total trials concluded divided by total cases disposed. 

* .. Does not include 100 lower court appeals (trial de novo). 

from the pending caseload also contributed to the increase iE the number 
of cases disposed. But. as had happened in the five preceding years, more 
cases were filed than were disposed, so the civil pending caseload grew 
once again. The court was able to dispose of the 300 cases originally 
assigned to the pro temjudge program by early in the program's second 
year, but it has not yet been able to meet its first goal, reducing the size of 
the civil pending caseload. 

The data on civil court-trial cases highlight a continuing problem in 
this court. Most cases had more than one trial date assigned before being 
disposed. The average number of trial dates scheduled for cases disposed 
by pro temjudges was 2.7; the average for cases disposed byregularjudges 
was 3.3. Many of the cases assigned to pro tem judges had already had one 
or more trial dates scheduled at the time of asSignment The pro tem judge 
would then ta.l{e over scheduling responsibility and assign another firm 
date for the start of the trial. If the case was not ctispo'3ed as a result of 
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pretrial proceedings, the trial began on the new date assigned by the pro 
tem judge. Cases assigned to regular judges are not gIven a finn trial date. 
For cases with more than one trial date, the average length of time 
between the first and last dates was approximately ten months for cases 
assigned both to pro tem and to regular judges. 

The median time from the filing of the motion-to-set2 to disposition 
for cases assigned to pro tem judges was approximately one month 
shorter than for cases aSSigned to regular judges. The trend in time-to-

FIGUREl 
Civil caseload history 
1978 through 1985, Pima County Superior Court 
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disposition figures for pro tem and regularjudge cases is shown in Figure 
2. Cases are grouped in three-month intervals by the date of disposition. 
The segment of the bar below the line represents median time from filing 
of the complaint to motion-to-setj the segment above the line represents 
median time from motion-to-set to disposition.s Median time from 
motion-to-set to disposition grew steadUy over the 15 months of the 
evaluation for cases disposed by pro tem judges. This pattem appears to 
reflect nothing more than that the cases disposed oflast by the pro tems 
were older than the ctises disposed of shortly after the pro tems received 
the cases. The cases disposed of in a short time fall largely into two 
categories: (1) some of the assigned cases had already been settled 
without the court's having been advised; and (2) some pro tem judges 
tried to settle all their cases first; only when settlement efforts failed was a 
trial date discussed and selected. The additional time to trial for this latter 
group appears as increased time between at-issue and disposition. 

Apart from an almost eight-month increase in time-to disposition 
during the second three-month period, time from motion-to-set to 
disposition remained fairly constant for regularjudges. Regular judges of 

FIGURE 2 
Median tlme-ro-disposition for civil court-trial cases 
disposed by regular and pro temjudges, January 1984 
through March 1985 (days), Plma County Superior Court 
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the court had cases assigned to them gradually. The small variation in the 
length of time from at-issue to disposition may be an indication that the 
court-trialUst is beginning to be brought under control, since regular 
judges were assigned civil court-trial cases in which a pro tern judge had 
been removed or that were assigned a trial date after the start of the 
program. On the other hand, the flat pattern of the regular judges' bars in 
Figure 2 also suggests a failure, during the evaluation, to reduce the 
court's general pace oni tigation. 

The court may be able to begin to reduce the time from motion-to-set 
to disposition if it continues to use pro temjudges to handle the overflow 
of civil court trials. Civil disposition volume in 1983 represented 90 
percent of filing volume; in 1984 it sank to 87 percent. Many in Tucson 
believe this percentage would have been even lower if the pro tern program 
had not been operating. 

Data were collected on a sample of cases disposed from the civil 
jury-trial list (civil cases requesting a jury trial) between January 1984 
and June 1985. The first 50 cases disposed each quarter were selected as 
representative of all cases disposed from the jury-trial list during the 
interval. These cases were concentrated in the tort categories (see Table 
1). Most were being heard in the first instance; only 2 percent were 
appeals, all from arbitration awards. 

Most of these jury-list cases were resolved without trial. Sixty-two 
percent were settled or disposed by stipulation; another 28 percent were 
dismissed by the court. Three percent were dispoe,ed by jury verdict and 
four percent by court-trial judgment. (It is interesting that the jury-trial 
list yielded more court trials than jury trials (see Table 3 ).) 

Time-to-disposition information was available for cases disposed 
from the civil jury-trial list between September 1984 and June 1985. 
These cases also were grouped in three-month intervals. During the 
9-month period studied the median length oftime from motion-to-set to 
disposition increased five months, from 10.5 months to 15.5 months. 
Most of these cases were not disposed by trial, but there still were 
increasing delays during a time when pro tern judges were adding 
resources to the court. (There were some civil jury trials heard by pro tern 
judges during this period, but none was included among the cases 
sampled.) Although it is not known whether or to what extent the use of 
pro tern judges for civil and criminaljwy trials reduced the number of 
case~ that had to be continued for trial (Goal 2), it is clear that the court's 
third goal-reducing the time to disposition for civil jury and criminal 
cases-hasnotyetbeenmet.4 

Qualitative Evaluation 
Participants in the pro tern program were interviewed twice. Staff 
interviewed attorneys serving as pro tern judges, litigating attorneys, 
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judges ofthe court, including the presidingjudge and the administrative 
judge of the civil division, and court administrative personnel. The results 
of these interviews are summarized below. 

Overall Acceptance 
The pro tem judge program has been well received by the legal community 
of Pima County. Most of the attorneys selected to serve as pro tem judges 
are well respected and are thought to have the ability, experience, and 
reputation necessary to serve in a program of this kind. Litigating 
attorneys interviewed did not think that all the pro tem judges were of 
uniformly high ability, but they knew that they could use a "peremptory" 
challenge if their case were assigned to aless well-respected pro tem judge. 

Selection of Pro TemJudges and Reasons for Acceptance 
When pro tem judges were first used by the court, the procedure for their 
selection was rather informal; volunteers were screened only by the 
judges. In 1984, a provision for review of proposed pro tem judges by a 
committee appOinted by the local bar association was added to the 
process and should serve to further enhance acceptance of the program. 

When asked why they had agreed to serve as pro tem judges, most 
mentioned altruistic reasons-they thought that after years of having the 
court serve their needs, it was time for them to contribuLe something to 
the court. Some said that they were willing to help the court because 
speeding the trials of other cases would mean that their own cases further 
back in line would be reached sooner. A few attorneys who volunteered 
because they were interested in investigating the possibility of be coming 
a judge were no longer interested in a judgeship; but a few others had 
become interested as a result of their service. 

Benefits to Pro TemJudges 
Almost uniformly, attorneys who had served as pro temjudges '3tated that 
the experience had given them a deeper appreciation for the judges of the 
court. Theywere made aware of the problems and frustrations inherent to 
the position. Several said theywere surprised and dismayed at the quality 
of presentations made by other attorneys. (This sentiment was echoed at 
a number of other sites studied.) This increased understanding and 
appreciation may serve to foster increasingly good relations between 
attorneys who serve as pro temjudges and the regular judges of the court. 

Conduct of the Trials 
Pro tem judges and the litigating attorneys v;~re satisfied with the tone 
and conduct of the trials and hearings. Because of limitations on the 
amount of space available, some of the trials and many of the hearings 
were conducted in facilities in 1.-he courthouse other than courtrooms (the 
court law library, for example) or outside the courthouse entirely, in the 
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conference facilities at the pro tem judge's law office. There was a 
perception that trials conducted away from the courthouse had been less 
formal. Pro tem judges had not worn robes outside the courthouse and 
some may have used less strict rules of evidence. There is a strong 
preference among the litigating attorneys that, when possible, proceed
ings be conducted in the courthouse in regular courtrooms. 

Pro temjudges sat on a great variety of cases.5 Given the potential 
extent of the program, interviewees were asked whether there were any 
types of cases that should not be assigned to pro tem judges for trial. 
Custody and felony cases were mentioned by many of those interviewed 
as being inappropriate for pro tem judges to try.6 It is felt that pro tem 
judges should not he expected to sentence defendants to prison, an.d they 
should not be asked to make decisions on issues as sensitive as child 
custody. Others thought they should not be asked to sit on high-visibility 
or highly controversial cases since these might have an adverse economic 
effect on their law practices. Pro tem judges were thought by all those 
interviewed to be equally appropriate for court or jury trials, within the 
speCific limitations on the types of cases mentioned. 

Conflicts of Interest 
Prior to the increase in the use of pro temjudges by the court in 1984, 
there was a coneen!. expressed that expanding the program might cause 
insurmountable problems with conflicts of interest. This concern was not 
borne out. Pro tem. judges were quick to recuse themselves from cases 
assigned to them where they had an outside relationship with one of the 
attorneys or parties to the suit. Litigating attorneys felt free to use their 
"peremptory" challenge to remove a pro temjudge they did not want to 
hear their case. Some litigating attorneys believed that if they challenged 
a pro tern judge, their case would automatically be assigned to a regular 
judge of the court. Court administrative staff say that this is not the case. 
Some of these cases have been assigned to other pro tem judges for 
disposition; others have been assigned to regular judges of the court, 
Extending to the pro tern program the lawyers' right to remove one 
regular judge from a case without stating a reason helped to fit the 
program into the normal proceedings of the court, while also providing an 
alternative for those who may not have been fully supportive of the 
program at its starF 

Compensation for Pro TemJudges 
Pro tern judges serving this court are not paid for their service, and most 
of them think that compensation would not be appropriate. So long as the 
time demands do not become excessive, the pro tern judges interviewed 
said they are willing to continue to serve ·without compensation when 
called upon. 
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Pro tem judges were asked to indicate the amount of time they spent 
per case as a part of the caseload data collection effort discussed a.bove. 
They reported that almost one-q uarter of the cases assigned to them had 
not required any of their time to reach disposition. They guessed that 
they spent an average of approximately eight hours per case on the 
remaining three-quarters of the cases assigned to them. Most of these 
cases were resolved without trial, but the pro tems still had to review the 
files, hold hearings, and, in many instances, prepare for a trial, whether or 
not it was completed. For each block of six cases asSigned, we estimate 
that a pro temjudge spent an average of 36 hours. 

Temporary or Permanent Program.? 
When the court increased the use of pro temjudges in 1984, the increase 
was looked upon as a temporruy measure by most of the attorneys. Since 
that time, people's perceptions of the program have shifted; now everyone 
anticipates the continued use of pro temjudges at a high level, at least 
until the court is able to reduce its large and still growing backlog. When 
the backlog is under control, the attorneys think the heavy use of pro tem 
judges should be reduced, but believe the court still will need pro tems to 
fill in for regular judges when they are sick, on vacation, or during other 
authorized absences. 

Most of those interviewed did not think that the continued use of pro 
tem judges would keep the county board of supervisors from approving 
additional needed judges for the court. A few of the interviewees had 
fundamental philosophical objections to the program-they did not like 
the idea of a "part-time" anything-but most were very supportive of 
the program. 

Costs and Administrative Issues 

Costs 
Attorneys serving as pro tem judges serve without compensation. This 
removes one potential source of major expense for the program, but other 
substantial costs remain. 

The program is administered by one employee, who spent 160 hours 
the first month setting up the program and 15 hours per month 
thereafter administering it. The salary and fringe benefits for this 
amount of time, representing indirect costs, and not out-of-pocket cash 
outlays, are estimated to have totaled $6,600. Another $750 was spent 
duplicating the files for the pro tem judges to use, bringing the total 
estimated cost to the court for implementing and running the program to 
$7,350 for the "period from January 1984 through June 1985 (see Table 
5). Hereafter it would cost an additional $2.50 to duplicate the file for each 
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TABLE 5 
Estimated costs of pro tem 
judge program, January 1984 through June 1985 

Cost element 

Project administrator 
Student intern 
Secretary 
Copying files 

TOTAL 

Estim.atedhours Estimated cost 

225perye-ar 
132peryear 
60peryear 

$ 6,600 
1,150 

660 
750 

9,160 

case assigned to the program and $265 per month for the salary and 
fringe benefits of the employee administering it. 

The court also estimated the amount of money spent collecting the 
data for the program evaluation. During the first 17 months of the 
program, a secretary spent five hours per month completing data 
collection forms for the National Center for State Courts, at a total cost of 
$660, and a student intern spent 11 hours per month collecting data, 
counting files, and doing other tasks as needed. The student intern was 
not paid for his time, but the court estimates that ifhe had been paid, the 
total cost during the 17-month evaluation would have been approx
imate1y$l,150. 

The total cost for implementing, conducting, and supporting the 
evaluation of the program for its first 17 months of operation was 
estimated to be approximately $8,010 ($9,160 if the student intern's 
estimated fee is included), excluding the time the caseload manager, the 
court administrator, the administrative judge of the civil division, and the 
presiding judge spent in designing the program and coordinating its 
introduction with the local bar association. And it does not include any 
fees or reimbursement for expenses to the attorneys who served as pro 
tem judges. There were approximately 300 cases disposed by pro tem 
judges during the first 17 months of the program, resulting in an 
estimated per case cost of $26.67 not including the student intern and 
$30.53 including the intern. No comparable cost figures for cases 
disposed by regular judges are available. . 

Administrative Issues 
By the time we began to evaluate the use of pro temjudges to hear civil 
court trials in this court, there was an established plan for how the 
program would be designed. The court had been using some pro tem 
judges in this capacity for a number of years, and also had the example of 
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the superior court in Phoenix, where pro temjudges have been used to 
conduct civil trials since the late 19705. 

At the start of the expanded program in the court. no training or 
orientation was offered by the court to new pro tem judges. Most of the pro 
temjudges interviewed stated that they were experienced trial attorneys 
and did not need any training to prepare for their service. A few indicated 
that some review of the "nuts and bolts" of conducting a trial would have 
been helpful. There were some portions of a judge's duties that, because of 
their own responsibilities as litigators, they had been too preoccupied 
during trials to observe. Several mentioned that the judges' benchbook 
was very helpful when they were called upon to conduct a jury trial. 

The pro tem program put a conSiderable burden on the clerical 
support staff of the court. Adding pro tem judges to the complement of 
regular judges had the effect of requiring the clerical support staff to 
stretch scarce resources even further. Frequently there was a scramble 
before the start of a pro tem-conducted trial to gather up the necessary 
courtroom staff. Courtroom staff had to be supplied for trials conducted 
outside the courthouse. also. For these cases. the staff person in the court 
administrative office who coordinated the program contacted the pro tem 
judge a week before the scheduled trial date to determine whether 
support staff were needed. If they were. she contacted the heads of each 
group of employees affected-such as courtroom clerks and court 
reporters-to make the arrangements. Court reporters used most fre
quently for such trials were either floaters or the reporters assigned to 
vacationing judges. Travel to trials conducted outside the courthouse was 
an added burden to the normal workload of the court administrative staff. 

The staff remain willing to continue their support of the program, with 
the extra work it entails. so long as the program is needed by the court. 

Overall Assessment 
The pro tem judge program in the Pima County Superior Court has 
focused the attention of the local legal community on the need for 
bringing the caseload under control. The civil pending caseload has been 
increasing steadily for a number of years; unless steps are taken to bring 
dispositions into balance with filings, it will continue to grow. When the 
court announced its need for qualified attorneys to volunteer to conduct 
civil court trials, many attorneys agreed to donate their time to help. They 
appear to have enjoyed and benefited from their experience. The schedul
ing crisis the court feared in early 1984 was averted. but the pending 
cClseload problem has not yet been resolved. 

The court has begun to meet two of the four goals it set for the 
program: the initial group of civil court-trial cases have been disposed, 
most without undue delay. and the local legal community has taken note 
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of its actions aimed at resolving its caseload problems. But its efforts 
must be continued if real improvement is to be made. The program was 
introduced in early 1984 as a temporary measure to deal with a perceived 
crisis. As soon as the original group of civil court-trial cases were 
disposed. the court anticipated that it would be able to return to its 
former practice of using pro tem judges to fill in during emergency 
situations when a case would otherwise be set over. The number of civil 
cases disposed during 1984 was greater than in 1983. but filings 
increased even more. The court has not yet solved its civil court-trial 
caseload problem. 

There has not been any discernible effect on the civil jury-trial 
caseload. either. The time to jury trial continues to increase. Some 
members of the local legal community think that the jUly-trial situation 
would have been much worse if the pro tem program had not been 
implemented. but. as with the civil court-trial caseload. the court has not 
yet caught up with the current demand for jury trials. 

The program has not yet met its caseload goals. at least in part as a 
result of its deSign. Most cases were assigned in a block at one time. More 
gradual and continuous aSSignment would have permitted the program 
to take better hold and establish a pattern of practice that the court could 
build on. In removing the 300 civil court-trial cases from its calendar and 
assigning them to pro tem judges, the court lost most of its scheduling 
flexibility. These civil trials were the small matters that the court 
previously was able to fit in around other, larger civil and criminal jury 
trials. When the regular judges were not occupied with a civil or criminal 
jury trial, there were no civil court trials waiting for them to hear. At the 
same time, pro tem judges were using the empty courtrooms to conduct 
civil court trials. Some of the regular judges of the court began to resent 
the presence of the pro tem judges. as they feared that an outsider 
unfamiliar with the judge pro tempore program would believe the pro tem 
judges were doing the work of the idle regular judges. It was in response to 
this developing problem that adjustments were made to the aSSignment 
policy and some civil court-trial cases were once again assigned to regular 
judges. This problem also led the court to abandon the block-assignment 
approach in favor of using pro temjudges to assist with trials as they 
corne up on the regular master calendar. 

The court should continue to be careful to use as pro temjudges only 
those attorneys who are qualified and have the respect and acceptance of 
the legal community. The more formal selection procedures developed 
shortly after the expanded pro tem program was implemented in 1984 
should be continued. In order to keep pro tem judges in the program for 
the long term, the court should continue to be careful not to overburden 
the pro temjudges. Many pro tem judges indicated that if they found that 
serving the court was having too negative an impact on their law 
practices, they would withdraw. 
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The court has become aware of a few factors that need to be changed 
if the pro tem judge program is to continue. 

Cl Change the mix of case assignments. Rather than limiting most of the 
pro tem judge assignments to civil court-trial cases, the court plans to 
assign them both civil court and jury trials. This should help to 
introduce flexibility in scheduling back into both the regular judges' 
and pro temjudges' calendars. 

GI Establish time standards for cases assigned to pro tem judges. Some 
cases originally assigned to pro tern judges in February 1984 were not 
disposed for a full year. The court thirtks that dispositions would be 
achieved more promptly if the pro tem judges had an indication from 
the court of the time frame for disposition expected of them. 

o Reviewwhether more space in the courthouse can be provided for pro 
tern-conducted trials. It was acceptable to hold trials at the pro tem 
judges' law offices when everyone thought that this situation was 
only going to last a few months. It may now continue for a number of 
years, so the practice of holding proceedings outside the courthouse 
should be reexamined. 

Even though the court has not yet begun to meet most of its caseload
related goals, the implementation of this program has served to improve 
the already good relations berNeen the bench and the local bar. The court 
has received the attention and support of the local legal community. With 
some adjustments to the design of L.'1e program it should be able to begin 
to meet its caseload goals as well. 

Notes to Chapter Seven 

1. Statu tory authority for the judge pro tempore program is in Arizona Rev. 
Stat. § 12-141-

2. Lawyers file a motion-to-set in order to request assignment of a date for 
trial. 

3. In this setting the median is the length of time at which half the c:;lSes 
reached the end point specified for the interval. 

4. If the court were concentrating on disposition of older cases its median 
t1me-to-disposition figures would get higher, but there was no special effort 
during the evaluation to focus the court's resources on older cases. 

5. As indicated in Table 3, pro tem judges presided over five criminal jury 
trials. One pro temjudge interviewed had presided over a felony drunk driving 
trial. 

6. Guidelines, p. 13. 
7. Guidelines, p. 18. 



CHAPTER EIGHT 

The Portland 
Pro Thm Judge Program 

The Multnomah County Circuit Court (Portland, Oregon) is the 
largest general jurisdiction court in the State of Oregon, serving one of the 
state's 20 judiCial districts. The circuit court has general jurisdiction over 
civil and criminal matters not granted exclusively to other courts, as well 
as jurisdiction in probate and juvenile matters. The court processes 
approximately a third of all state court trial work at the general 
jurisdiction level. 

Twent.y judges serve the Multnomah County Circuit Court. The 
presidingjudge is appOinted by the chief justice. The incumbent during 
our study had served as presidingjudge for eight years. Eighteenjudges 
serve in a general trial pool and one judge is assigned exclusively to 
probate matters. 

Administrative responsibility for the circuit court rests with the 
presidingjudge (who is also the chief civil judge) and the Judges General 
Committee, which consists of five sittingjudges. The court uses a master 
calendar system. The presidingjudge is responsible for the assignment of 
cases to judges, for the disposition of all pretrial civil matters, and for 
"Rule 4" hearings to decide whether to dismiSS or continue cases that 
have been pending for more than six months without apparent activity. 
The chief criminal judge has jurisdiction over all criminal matters prlorto 
trial. Judges of the general trial court preside over trials in civil, criminal, 
and domestic relations cases. Domestic relations judges are aided by 
family consultants who help to conciliate family disputes. 

Since July 1, 1982, the court has had a mandatory arbitration 
program for all civil cases with complaints seeking money damages less 
than or equal to $15,000 and for domestic relations cases in which child 
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custody or spouse support are not an issue. Parties appear before a single 
arbitrator. The arbitrators are paid a fee by the parties for the service. 

In 1985. there were 22.958 cases filed in the Multnomah County 
Circuit Court. With 20 authorized judicial positions, this equals 1.148 
filings per judge. The court terminated 22.515 cases. or 1.126 per judge 
during 1984. At the close of the year there were 750 cases (about 7.7 
months of inventory) pending per judge. 

As shown in Table 6. bOtl1 case filings and case terminations 
decreased from 1983 to 1985. but the court continued to terminate more 
cases than were filed. 

More civil cases are tried in the Multnomah County Circuit Court 
than any other case type; the mean age to trial for civil cases tried was less 
than 17.5 months in 1984. During that year the court received 20 days of 
help from visiting circuit court judges, fow' days from district court 
judges. and 267 days from pro tempore judges. 

TABLE6 
Multnomah County Circuit Court filings and terminations 

F!l!ngs 

Terminations 

1983 

23.075 

24,337 

1984 

22,471 

22,515 

1984 filings and terminations by case type 

1985 

22,958 

23,586 

Civil Dissolution Criminal Guardianship 

Filings 8,028 8.404 4,417 

Terminations 8.115 8.926 4,5G6 
Thrmlnatlons 

as Rercentage 
of ilings 105% 106% 102% 

Problems That Led to Creation 
of the Adjunct Program 

506 

524 

88% 

Percentage 
difference 

-2.6 

-7.4 

Decedent's 
estate TOTAL 

1.603 22,958 

1.515 23,586 

99% 100.3% 

Oregon civil procedure did not allow motions for summary judgment 
until 1975.1 In 1976. the Willamette Law Joumal commented: 

The Oregon summary judgment statute borrows directly from Fed.R.eiv.P. 
56 which. since its promulgation in 1938. has served as a model for 
numerous state summary judgment statutes. Rule 56 has proved successful 
in streamlining federal practice by providing a method for an early 
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disposition of cases involving no triable issues of fact. With enactment of OR 
18.105, Oregon litigants now also may achieve a quick and economic 
resolution of many cases formerly forced to trial by formalistic pleading 
technicalities.2 

Five years after the adoption of the summary judgment procedure, it 
was providing neither early nor economic disposition of cases in 
Portland. By late 1980 and early 1981 a case could be given a trial date 
before the summary judgment hearing date because of a backlog in 
scheduling summary judgment motions; it was talting up to a year to get a 
summary judgment motion scheduled. Because scheduled trial days were 
reached before the motion date, trials would begin with a summary 
judgment hearing and then go on to trial if the motion were denied. The 
court was understandably concerned about this scheduling anomaly. 
The court turned to the local bar for assistance and began using pro 
tempore judges to hear summary judgment motions. 

The court has used attorneys as judicial adjuncts for many years, as 
authorized by Oregon Revised Statutes § 1.635. In the 1960s and 1970s 
courts in Oregon were able to compensate attorneys sitting as pro 
tempore judges through state funds. State funds f.)r this purpose 
terminated in 1980; the use of pro tem judges diminished but did not end. 

The use of pro tem judges hearing summary judgment motions has 
increased and evolved into a program where all summary judgment 
motions and many domestic relations motione, plus a few individually 
referred cases, are heard by attorneys sitting as pro tem judges. 

The Program 

Summary Judgment Motions 
The Multnomah County Bar Association Committee on Judicial Qualifi
cation proposes names of local attorneys for pro tempore service to the 
court. The presidingjudge selects attorneys from this list for appointment 
as pro tempore judges by the Oregon Supreme Court. The court must 
obtain supreme court appOintment for its proposed pro tempore judges, 
but the supreme court has never rejected a proposed candidate. Inittall,y, 
the supreme court would appoint attorneys as pro tempore judges for a 
specific date upon which the attorney could hear summary judgment 
motions. The supreme court has since deCided to give standing appoint
men ts for attorneys to serve as pro tempore judges. Thirty-two attorneys 
served as summaryjudgrnent pro tems from January 1983 to September 
1984. Circuit court judges continued to hear some summary judgment 
motions until March 1984, when the court began scheduling all summary 
judgment motions before pro tems. Pro tem judges heartng summary 
judgment motions are not compensated for their time. 
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All civil motions filed in the circuit court are scheduled through the 
presidingjudge's office. To have a summruyjudgment motion set on the 
calendar, an attorney must prepare a motion praecipe. This document 
includes identification of the attorney, his or her telephone and bar 
numbers; case number, name, case type, type of motion, and approximate 
time needed. 

Until September 1985, the scheduling of motions was done by the 
presiding judge's administrative assistant and law clerk. Currently 
scheduling is done by the court's calendaring office.3 On average, one day 
a week is scheduled for civil summary judgment motions. The clerk 
telephones pro tern judges to ascertain their availability and to schedule 
them for future hearing dates; a conference room in the courthouse also 
is scheduled. As summruyjudgment motions and praecipes are filed, the 
clerk assigns the case to the next available date and time. Motions are 
usually scheduled at ten-minute intervals, with a maximum of 25 
motions scheduled per day for one pro tem judge who works very quickly. 

When scheduled, attorneys are given the pro tempore judge's name. 
Each attorney is allowed a peremptory challenge of the pro tempore 
judge;4 challenges for conflict are also conSidered at this time. For a 
variety of other reasons, e.g., settlement, continuances, and stipulations, 
some cases are either temporarily or permanently removed from 
the calendar. 

1wo to three days before the scheduled hearing, the pro tempore 
judge is given the case files for review. Last-minute review of filings is 
required because opposing parties are allowed to file affidavits until the 
day before the hearing.5 

The day before the hearings a formal typed calendar is prepared 
listing all summary judgment motions scheduled before the pro tem The 
pro tem is given a copy of the calendar and asked to make a brief notation 
of the ruling on the calendar itself. (The pro tem judges serve as their own 
court clerks; court staff are not present during hearings on summary 
judgment motions.) In the majority of cases the pro temrules immediately 
and asks prevailing counsel to prepare an order. Cases taken under 
advisement, cases that are granted in part, and cases with other 
complications reqUire additional work and the pr('paration of a 
memorandum. 

Vlhen a summary judgment motion is filed, the case remains on the 
normal calendar track to trial. If the summary judgment motion is not 
dispositive of all issues, the case continues in line for aSSignment by the 
presidingjudge to a trial judge. 

Domestic Relations Pro TemProgram 
The court also uses pro tempore judges to aid judges hearing domestic 
relations matters. In domestic relations cases, pro tems hear all types of 
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motions, support enforcement cases, and "district attorney" cases (for 
child support orders). 

Domestic relations short motions are calendared by the calendar 
clerks and heard by eith~r the domestic relations trial judges or pro 
tempore judges. Short motions may be pendente lite motions involving 
support, costs, child custody, or restraint, or motions in adoption, name 
change, dissolution default, filiation, support enforcement, contempt 
matters, and modification of decrees. A short motion is one estimated to 
require a hearing ofless than 30 minutes. Longer motions are calendared 
before regularjudges on the regular "call" docket if amotion praecipe has 
been filed. 

Pro tem judges assist occasionally on regular domestic relations 
motions set for Mondays. They also hear support enforcement cases on 
Tuesdays and Thursdays. For the period July 2 to November 13, 1984, 
seven attorneys served as domestic relations pro tempore judges. One 
domestic relations pro tem also heard a summary judgment motion. A 
total of 36 pro-tern days were served, With one attorney serving 14 days 
during this 41h-month period. 

ReferenceJudgePrognun 
Chapter 704 Oregon Laws 1983 authorizes reference judge panels of 
senior judges and not more than 30 other pro tempore judges. The 
reference-judge program allows litigants to request the assignment of a 
full-power reference judge to hear their case in lieu of a regular judge. 
Reference judges are compensated by the parties at a daily rate equivalent 
to that of a circuit court judge. The parties may request a reference judge 
by name or ask the court to appoint one. Such a request can be made at 
any time before trial. The conduct of the trial by a reference judge is the 
same as that of any circuit court nonJmy trial. After trial, the reference 
judge files a written report with the court administrator, at which time 
the referral of the action terminates and the presiding judge orders the 
judgment contained in the report entered as the judgment of the court. 
This judgment may be appeaJed in the same manner as any final 
judgment of the circuit court in a civil action. 

The original legislation authorizing the reference-judge panel in
cluded a sunset clause. The Oregon legislature has subsequently with
drawn the sunset clause and made the program permanent. In spite of 
this legislative approval, the reference-judge panel has been used in very 
few cases. Fewer than 25 cases were referred to reference judges during 
the National Center's evaluation. Therefore, use of reference judges will 
not be analyzed in this report. Future circumstances may increase the 
use of the reference-judge panel, which could have a significantimpact on 
the court's caseflow, but to date this has not been the case.6 

The circuit court in Portland does not use its attorney pro tem judges 
for jury trials because itinterprets section 1.655(3) ofthe Oregon Revised 
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Statutes to preclude pro tem judges and members Q[ their firm from 
appearing before a jUly panel during its term after the pro tem judge has 
presided before the jurors. The trial bar in Portland is relatively small; 
rather than risk eliminating several lawyers from availability for trial after 
a pro tem jUdge sits and incurring the administrative burden of tracking 
availability and nonavailability, the court has chosen to use its attorney 
pro tem judges only on nontrial matters? 

Goals 
The frequency With which attorneys file motions for summruy judgment 
caused considerable concern among judges of the Multnomah County 
Circuit Court. The presidingjudge and special assignment judges had to 
devote more and more time to summary judgment hearings. Calendaring 
of the hearings became backlogged. Relief from these conditions was seen 
as the major contribution that could be made by the use of pro tempore 
judges. The master calendar used by the court is a system of interdepen
dencies-removal of summruy judgment motions from the workload of 
the regular bench affects the entire court. Several results would follow 
from the use of pro tem judges for summruy judgment hearings. 

o The presiding judge's responsibility to assign and oversee summruy 
judgment motions would be lessened and he could spend that time 
improving other assignment areas. 

\) Those judges who previously heard summary judgment motions 
would be able to allocate that time to other duties. 

o The litigants would have swifter and more economic resolution of 
their cases through the use of pro terns. 

The court never formalized the use of pro tempore judges hearing 
summary judgment motions into a program with stated goals. There were 
no projections of judge time to be saved, increased dispositions, or 
improvement in case processing times. 

The two major unstated goals were to provide relief to the bench from 
the increasing and backlogged summary judgment motions and to 
provide litigants with an opportunity to benefit from the procedure, 
something that was unavcillable for the most part when summary 
judgment motions could not be heard until the start of the trial. 

Quantitative Evaluation 
Between January 1983 and December 1985, 2,512 summary judgment 
motions were scheduled in the Multnomah County Circuit Court before 
pro tem judges (see Table 7). This is an average of 837 cases per year. To 
add perspective to this figure. in Multnomah County there were 7,501 
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TABLE 7 
Number of cases listed 
for summary judgment motion hearing. 

Pro TemJudges Regular Judges 

TOTAL No. Percent No. Percent 

January. 1983 104 70 67 34 33 
February 175 137 88 38 22 
March 123 72 5;9 51 41 
April 117 89 76 28 24 
May 118 71 60 47 40 
June 65 24 37 41 63 
July 51 0 0 51 100 
August 123 65 53 58 47 
September 81 51 63 30 37 
October 85 41 48 44 52 
November 125 48 38 77 62 
December 106 77 '13 29 27 

TOTAL 1.273 745 59 528 41 

January. 1984 36 36 100 0 0 
February 116 113 97 3 3 
March 107 103 96 4 4 
April 112 112 100 0 0 
May 139 139 0 
June 105 105 0 
July 88 88 0 
August 57 57 0 
September 106 106 0 
October 84 84 0 
November 45 45 0 
December 52 52 0 

TOTAL 1.047 1.040 99 7 1 

January. 1985 82 82 0 
February 71 71 0 
March 61 61 0 
April 80 80 0 
May 63 63 0 
June 71 71 0 
July 27 27 0 
August 31 31 0 
September 57 57 0 
October 85 85 0 
November 64 64 0 
December 35 35 0 

TOTAL 727 727 100 0 

GRAND TOTAL 3047 2512 82 535 18 
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civil cases filed in 1984; thus the pro terns heard more than one summary 
judgment motion for every nine cases filed. 

The National Center selected approximately ten percent of the cases 
with motions for summary judgment heard by regular judges and by pro 
tem judges to identify the partywho filed the motion and the outcome of 
the hearing. The pro-tem-judge sample is larger than the regular-judge 
sample because the pro temjudges handle many more of these cases than 
regular judges. Outcomes were classified as follows: 

Motion granted in full 

Motion granted in part or against some parties only 
Motion denied 
Motion dismissed 
Case disposed with no resolution to the motion or unknown 

For cases in which a cross-motion was filed, the outcome of the hearing 
was coded only with respect to the first motion filed. Results of the 
analysis are given in Table 8. If no distinction is made between which side 
filed the original motion. the analysiS shows no difference in results 
between pro tern and regular judges. However. if the side filing the case is 
included in the analysis. differences emerge. 8 

Pro tern judges were more likely to grant or grantin part motions than 
were regularjudges when comparisons are based on which side originally 
filed the motion. Similarly. they denied smaller portions of motions than 
did the regular judges when the side filing; the motion is controlled. Both 
groups of judges were more likely to deny motions filed by the defense. but 
pro tern judges denied fewer defense mOUUHS than did the regularjudges. 
Regular judges denied more plaintiffs' motions than did pro temjudges. 

TABLES 
Results of summary-judgment motion hearings 

Pro temju~es Regular judges 

Motion filed bl 

Plaintiff Defense Plaintiff Defense 

No. Percent No. Percent No. Percent No. Percent 

Granted 52 39 43 39 4 22 17 40 
Granted in part 18 13 12 11 3 17 0 0 
Denied 29 21 39 36 5 28 19 44 
Dismissed 12 9 6 6 2 11 0 0 
Unresolved before 

disposition or 
unknown 24 18 9 8 4 22 7 16 

TOTAL 135 100 109 100 18 100 43 100 
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Plaintiff-filed motions were more likely to be either dismissed. left 
unresolved. or unknown at the disposition of the case than were those 
filed by the defense. The difference in outcomes between plaintiff- and 
defense-filed motions was greater for regular judges than it was for pro 
tem judges.9 

Qualitative Evaluation 

Overview 
It is difficult to assess statistically the impact of the use of pro tempore 
judges hearing summary judgment motions. Quantitatively. there are no 
similar programs against which the Multnomah County Circuit Court 
experience can be measured. Where statistical measures do not exist. 
general opinions and observations become more important in the 
process of determining how well a program operates. Realizing that the 
opinions of those involved would probably be the most reliable indicator 
of program success, the project staff conducted 21 interviews. 17 of which 
were with pro tem judges. Almost all pro tem judges also had been 
litigating attorneys before other pro temjudges. 

In general. most of those interviewed thought that the program 
worked well and provided a significant service to the court. The pro 
tempore judges were pleased to be able to serve the court. 

In the following qualitative discussion. the total number of responses 
to a given question does not always equal the number of persons 
interviewed. For most questions there were a few people who. for one 
reason or another. did not have an opinion. In some instances, also. the 
question was not asked in a particular interview or more than one equally 
weighted response was given to a question. 

The Pro Tempore Judge Panel 
The make-up of the pro tempore judge panel was rated very highly. Of 
those interviewed. half thought the panel could be called "blue ribbon," 
five conSidered it more representative of a good cross-section of the bar. 
and six indicated that they did not know enough of the panel members to 
pass judgment. 

There was no need to conduct large-scale recruitment of pro tems as 
there are only 32 attorneys on the panel. Of the 17 pro tems interviewed. 
eight offered their services in response to an appeal by the court, six 
accepted appOintment upon direct appeal from the presidingjudge, and 
three were recruited in some other fashion. Without doubt. the presiding 
judge played a key role in this process; the respect with which he is held 
within the legal community enabled him to enlist the most capable 
attorneys to serve as pro tempore judges. 
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As in other evaluation sites, there was a strong sense of public service 
among the pro tems. Eleven viewed their service as fulfilling an obligation 
to pelform pro bono work as a member of the Oregon bar. Two additional 
pro tems saw their service as a public service to the court, but one that 
also would enable them to get their own cases to summary judgment 
hearing much more quickly than they could before the pro tem program. 
Eight of the pro tems said gaining an understanding of what a judge goes 
through in making decisions from the bench was an additional moti
vating factor. Five of the pro tems said candidly that they desired to be 
a judge and thought that by serving as pro tems they might improve 
their chances. 

Frequency of Service and Compensation 
The pro tems interviewed represented a wide range of experience in 
serving the court. Some had been serving as pro tems for up to three years, 
while two had only served one time. The frequency with which the pro 
tems served ranged from once every six months to once every few weeks 
for pro tems hearing summary judgment motions and once a week for pro 
tems hearing domestic relations matters. The frequency of service 
thought most appropriate for hearing summary judgment motions was 
once every three months, although two said they would sit once a month if 
they were paid for their time. 

The majority of the pro tems, 12 of the 17 interviewed, thought that 
pro tem service should be without compensation. One of the persons who 
indicated that the pro tems should receive compensation was hearing 
domestic relations matters and thought that a paid pro tem might have 
more authority than someone serving pro bono. 

Conflicts of Interest 
A conflict of interest had been a problem for only two of the 17 pro terns 
interviewed, even though all have active practices in M ultnomah County. 
The majority of the pro tems indicate that conflicts are no problem 
because whenever there is a possibilHy of conflict the pro tem recuses 
him- or herself. 

Training and Orientation 
There was little enthusiasm for training among the pro tems. Four pro 
tems said they had reread the continuing legal education chapter on 
summary judgment motions, but thought there was no need for the court 
to include this chapter as part of an orientation or training packet. 

The area that was most in need of some sort of explanation or 
training was the question of how to handle paperwork. Do the judge's 
notes go into the file?Where and how do they record the disposition? Are 
future calendar events reported? Beyond these mechanics, two pro tems 
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suggested that itwould assist new adjuncts if they were given the names of 
a couple of experienced pro terns to call and ask for a general overview of ser
vice, what problems might be expected, and what they would need to know. 

Time Commitments 
At least one of the adjuncts reported that he had staffwithin his firm do 
research for him. The median time spent in preparation for one day's 
hearings was between seven and eight hours. The hearings themselves 
were scheduled in a range from ten to fifteen minutes apart to two every 
five minutes, depending on the preference of the pro temjudge. 

There was a great variety of attitudes and responses when the 
adjuncts were asked about taking motions under advisement. One pro 
tern had taken only one of his 40 cases under advisement. Another took 
75 percent of his calendar under advisement. Most pro terns prefer to do 
this in as few cases as possible; five commented that motions taken under 
advisement create a lot of extra work. 

Two pro terns who had taken cases under advisement indicated they 
were somewhat concerned because the Oregon Supreme Court had 
appointed them to serve for one day. One might assume that pro terns 
have power to take cases under advisement and rule at a later date, but 
whether or not their appointment extends to setting a subsequent time 
for further argument or further filing was unclear when these situations 
arose. The current indefinite appointments remove this concern. 

Attorneys' Fees 
A significant number of interviewees are uncertain whether they can rule 
on attorneys' fees and costs. Thpre are a variety of solutions used: some 
pro terns refer the case to the presiding judge for consideration of this 
matter; others do rule on attorneys' fees and costs, but if there is any 
objection they refer the question to the presiding judge for deciSion; a 
third group rules without referring cases to the presiding judge. 

Costs and Administrative Issues 

Costs 
Virtually all costs for the program have been absorbed by existing staff 
and resources. The presidingjudge and court administrator have devoted 
considerable amounts of time in the development of the systems for 
recruiting, scheduling. and overseeing the use of pro terns. As noted, L~e 
presiding judge employed his considerable stature to develop the pro
gram. Since the use of pro terns has become more and more institution
alized, the efforts of the presiding judge and court administrator have 
been reduced, but one should not discount the time initially required. 
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The major support for the pro terns hearing summary judgment 
motions was provided during the evaluation pertod by the presiding 
judge's administrative assistant and law clerk. It is estimated that they 
devoted up to 20 percent of their time to the pro tem program. These two 
staff members are officially classii1ed, respectively, as Judicial Assistant 
and Court Operations Specialist II. 1\'i'enty percent of their annual 
salaries plus a 35 percent fringe benefjt rate totals $9,878. This is the 
Indirect cost of the program, since no extra budget funds are committed 
to it. The pro terns serve without compensation, and courthouse facilities 
are used for the heartngs. 

As stated previously, 1,040 cases were scheduled in 1984 for 
summary judgment motions (see Table 7). Of those cases analyzed by the 
National Center, 58 percent (603) were heard on the ortginal day 
scheduled. The median review time per case was 30 minutes, plus ten 
minutes for the actual motion. Time spent postheartng varied greatly for 
the vartous pro terns, but estimating an additional 20 minutes per case 
totals one hour of pro tern time per case. Multiplying the time per case by 
the number of cases heard suggests a savings of 603 hours of judge time 
through the use of pro tern judges. This is approximately one-third of a 
full-time judge's hours annually. 

Administrative Issues 
There was one mechanical element of the summary judgment motion 
procedure that was a problem for ten of the interviewees. Most pro terns 
like to pick up their files a couple of days in advance of the healing, so they 
will have adequate time to prepare without cutting too much into their 
normal business day. The problem with prepartng in advance is that the 
Oregon Ru1es of Civil Procedure previously allowed the opposing party to 
file his or her affidavit as late as the day before the hearing. Therefore, the 
pro tern often did not receive the response until late the day before, or 
sometimes not at all. With a change in the rules as of January 1, 1986, this 
problem shou1d be eliminated. 

Other problems with the mechanics of the program were singled out: 
(;I Initially, there was aproblemwith attorneys imowingthat they had to 

send copies of their filings to the pro terns' offices. This problem 
seems to be under control and attorneys are receiving filings at their 
offices. 

c Papers that shou1d have been in a case file had not found their way 
into the case file when the pro terns received it. 

o There was a problem with communication; when a case had been 
taken off the calendar or reset, the pro tern often was not informed. 

o Some felt the court should call pro terns further in advance so that 
they cou1d block out time from their trtal schedules. 
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$ One pro tem expressed the opinion that an actual courtroom is not 
necessary, that a conference room in the courthouse could be used, or 
the pro terns might be able to hear motions at their own offices. 
Another objected to using a conference room, however, because he felt 
it did not give a proper impression to clients who might be present. 

o A couple of pro terns suggested having a checklist in the file indicating 
the disposition and any issues that might remain regarding attorneys 
fees. costs. the right to replead. and other issues. The pro tem would 
lceep one of the copies of this form and the other would stay in the file. 

I.) One attorney said resetting cases turned his one day of service into 
two or three. He feels cases should be reset to be heard by whichever 
pro tem is Sitting for the new date. 

Overall Assessment 
The pro tempore judges provide a service to the court and the litigants. 
About 600 hours of circuit judge time were saved in oneyearjust through 
the use of pro temporejudges to hear summary judgment motions. In the 
sample of cases studied. 51 percent of the motions heard by pro tem 
judges were granted either in full or in part. It is not possible to determine 
cost savings in time and expenditure realized by the litigants, butitis not 
insignificant. 

Judge Time Saved 
Summary judgment motions are viewed by the circuit judges as partic
ularly time consuming. They also present a difficult scheduling problem. 
In theory. for each judge-hour saved. ajudge should be able to devote an 
hour to trial-related work One might expect. therefore. that the trial 
disposition rate would have increased after pro tempore judges began 
hearing all summary judgment motions. In fact. the equation is not so 
simple. Circuit court judges may not have spent as much time per case as 
the pro terns have been able to. Also. when there are small blocks of time 
freed that previously had bf'en c' nsumed by one event, e.g .. summary 
judgment motions. there is a tendency for extraneous matters to fill up 
that time. In fact, there was a slight decrease in the number of trials 
conducted per judge between 1983 and 1984. There are three possible reas
ons for this: the court was not able to schedule as muchjudge time to civil 
trials as ithas in the past;lO the trials themselves were oflongerduration; 
or judges were required to spend more time on other nontrial duties. 

Another unmeasurable is the quality of time available to circuit 
judges. Without the necessity of hearing summary judgment motions the 
judges can devote the energy that was used preparing for. hearing. and 
deciding summary judgment motions to other matters. The trial rate or 
the number of dispositions may not increase proportionate to the time 
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served by the pro terns, but there may be an increase in the quality 
of justice. 

Benefit to Litigant 
Since pro terns began assisting the court, resolution of summary 
judgment motions has occurred at a much earlier date. This is a great 
benefit to litigants who get their "day in court" much earlier than if pro 
terns were not available. There is a possibility that the quality of decisions 
may be better from pro terns than from circuit judges. Many judges did 
not have much or any experience with summary judgment motions when 
they practiced, since the procedure has only been allowed in Oregon since 
1975. There may have been a natural tendency for judges to del'.y or avoid 
summary judgment motions. Lawyers practicing now have had ten years' 
experience with this procedure, so summary judgment motions are more 
accepted by them and, possibly, granted more readily by them. 

Wi th the pressures of increasing caseloads, Circuit judges do not have 
the freedom to spend as much time as they might want on each case. 
Within the limitations of their practices, pro terns do. For circuit court 
judges, a summary judgment motion is one step in the overall judicial 
process and the tendency may be to prefer to resolve disputes at trial; 
attorneys do not have the same concerns. The judge hearing the motion is 
not the judge who will try the case. Therefore, when the case is a close call, 
the circuit judge may tend to let the decision go to the trial judge. In 
addition, it is often said that judges in general are concerned about the 
rate at which they are overturned at the appellate level. This concern 
might influence their rulings on summary judgment motions. 

Both bench and bar have grown into the use of summary judgment 
motions in the last ten years. Appellate courts have had time to interpret 
and refine the rule authorizing the procedure. A consequence of this 
maturation may be better prepared and better presented motions. 

All of these factors tend to foster a slightly better atmosphere for the 
pro tems to make decisions on summary judgment motions. The 
statistical analysis of summary judgment proceedings reinforces this 
possibility. 

Bench·Bar Relations 
Compared with other pro tern programs, the use of pro tems in the 
Multnomah County Circuit Court is quite limited. There are only 32 
attorneys on the pro tern panel and they hear only motions. Nevertheless, 
the benefit to bench-bar relations should not be overlooked. The attorneys 
are proud to serve, do so without compensation, and can see the benefit of 
their service. Attorneys who argue their motions before the pro terns also 
appreciate the aid the bar is providing the court. In tum, the court is 
grateful for the relief the pro terns provide. 
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Problems with the Program 
The presidingjudge's administrative assistant and law clerk initially and 
now the court's calendaring office have been able to deal effectively with 
the administrative aspects of the program, but the court has not 
developed an effective monitoring process. 

In our opinion, the court should make a commitment to develop 
information about the program similar to that presented here. Such 
information would provide a picture of how the program is working and 
also would help identifY problem areas before they become exacerbated. 
Areas that might be monitored are the following: the type of decision, the 
number and delay of cases taken under advisement, tracking of cases 
denied summary judgment through trial, tracking of appeal rate for cases 
granted summary jUdgment, continuances, cases withdrawn, challenges 
of pro tems, and other significant characteristics. MonitOring of indi
vidual pro tem performance also could be developed. 

With a limited number of pro tems serving and with general 
knowledge of how the calendaring system operates, there is the possibility 
of pro tem shopping by the litigating attorneys. It was suggested in 
interviews that this is occurring. The court should investigate this 
possible practice and develop calendaring methods that do not allow pro 
tem judge shopping. 

Issues to Be Addressed and Items to Be Changed 
if Program Is Continued 
There have been a few additions to and deletions from the list of 32 pro 
terns over the past two years but the list remains relatively constant. The 
court should decide how long attorneys should be asked to serve, the 
frequency of their service, and how additional attorneys should be 
recruited. 

Inviting pro terns to meet to discuss the program could be very 
worthwhile. It not only would help the court chart the future use of pro 
tems, but would allow the pro tems to discuss problems they might 
behaving. 

If the program is to continue indefinitely, the court should also 
conSider a combination of training and evaluation of individual pro tems. 
A sitting or retired judge could be enlisted to sitin on a critique of each pro 
tem. This would help the pro temjudges improve their demeanor or style, 
if necessary, and provide positive reinforcement to those doing well. 

The Oregon Bar Association is conSidering requiring pro bono public 
service of its members. If this requirement is adopted, the court should 
encourage the bar to accept pro temservice as meeting this reqUirement. 
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Notes to Chapter Eight 

1.A motion for summary judgment argues that there is no genuine issue of 
material fact in the case and contends that as a matter oflaw the facts require a 
final judgment in favor of the moving party. 

2. "Summary Judgment Procedure in Oregon: The Impact of Oregon's 
AdoptionofFR 56," 13 WillametteL.J. 73 (1976). 

3. Approximately one-half the time of a full-time-equivalent employee is 
assigned to this task. 

4. Oregon Revised Stat. §§ 14.250-14.270 allow filing an affidavit of prejudice 
against two assigned judges. In no event has the presiding judge allowed this 
device to result in assignment to a regular judge. 

5. Oregon Revised Stat. §18.105. On January 1, 1986 this statute was 
amended to provide that the summary judgment praecipe must be filed 45 days 
before the date set for trial, with all papers pertinent to the motion filed within 21 
days of the praecipe. 

6. Reference judge cases are limited to nonjury cases. It has been the court's 
policy to encourage the use of reference judges only in cases projecting very 
long trials. 

7. When the court had funds to pay pro temjudges (before 1980), attorney pro 
temjudges from other counties were used to preside over jury trials, since they 
normally would not practice in Portland and the court could reimburse them for 
their expenses as well as their time. When funds for pro tempore judges were 
eliminated, the practice of importing pro tem judges from other counties ended. 

8. The data were analyzed usingx2 goodness-of-fit tests. This statistic is not 
dependent on the type of underlying distribution, so may be used to compare the 
distributions for variables about which few specifics are known, such as the data 
analyzed here. 

The X2 value computed for each set of data was converted into a probability value 
(p-value) using a table of computed values. The number of categories of data are used to 
calculate the" degrees of freedom" of the x2• In general, larger computed X2 values leacj to 
smaller p-values, meaning that the differences observed in the data are unlikely to be due 
to chance. The p-values are commonly expressed as a range because the calculated X2 

values usually fall between the figures reported on an X2 table. 
The X2 values computed for different combinations of data are as follows: 
1. Entire table 1-; = 7.89 .90 > p .75 

2. Regular judges alone 

3. Pro temjudges alone 

x~ = 14.37 

x~=9.68 

.Ol>p.005 

.05>p.025 

The firstx2 value above is converted to ap-value of between .90 and .75; we expectap2 
value this large between 75 and 90 percent of the time and therefore it is unlikely that 
there are any real differences when the entire table is analyzed. But because the table is 
actually "nested," that Is, it is really two sets of two columns rather than four individual 
columns, we can proceed further and analyze each pair of columns separately. When this 
Is done, the analysis shows there are significant differences in the way that regular 
judges and pro temjudges treated plaintiffs and defendants. 

9. See also "Benefits to Litigants," p. 81. 
10. When the new Multnomah County Justice Center was opened in 1983, 

an additional judge was assigned to criminal cases, for example. 



CHAPTER NINE 

The Arizona 
Court of Appeals 
Pro Thm Judge Program 

The Arizona Court of Appeals was created in 1965. The court has 
two divisions: Division One in Phoenix with a chief judge and eleven 
associate judges, and Division Two in Tucson with a chief judge and five 
associate judges. The 18 judges serve six-year terms. Division One has 
four panels with rotating membership consisting of one presidingjudge 
and two associate judges each (Departments A, B, C, & D). 

Background 
The Arizona Court of Appeals has appellate jurisdiction in all actions and 
proceedings originating in or permitted by law to be appealed from the 
general jurisdiction courts except Criminal cases in which the death 
penalty or life imprisonment has been imposed. In 1965, fewer than 500 
cases were filed. By 1975 filings had tripled. In the next ten years, filings 
almost doubled over 1975. In 1984, the two divisions of the Arizona Court 
of Appeals had 2,803 filings. Division One in Phoenix accounted for 1,904 
of those filings, with 858 criminal, 605 civil, and 441 other appeals. 

Between 1983 and 1984, Division One filings rose 6.7 percent, from 
1,784 in 1983 to 1,904 (see Table 9). Most case categories recorded 
increases in filings during the year. Civil filings increased from 553 in 
1983 to 605 in 1984, a 9.4 percent increase. The court had a record 
number of terminations in 198·1, increasing from the previous record of 
1,833 in 1983 to 1,907 in 1984. 

The pattern of growth continued in 1985, although at a slower pace 
(see Table 9). Civil filings rose to 636, while total filings rose 2.7 percent to 

84 
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1,955. Total terminations again set a record, at 1,951 terminations by the 
court plus 64 additional cases transferred to other courts. Although civil 
terminations increased in 1985 over 1984, for the first time since 1983 
total civil terminations were less than total civil filings (626 to 636). 

The Arizona Court of Appeals has actively sought ways to process its 
increasing caseload efficiently. Although the court has expanded to two 
divisions with 18 judges, increasing the number of judges has not been 
the only way the court has responded to its increased caseload. 

In 1975 and 1976 Division One (Phoenix) participated in an 
experimental study to improve its productivity. New procedures were 
tested, modified, and adopted by the court. Some ofthese procedures have 
been discontinued, oth;:;rs remain available today but are not used often 
by attorneys. The court tried more new procedures in 1985. These 
attempts to stem the increasing backlog and delay in Division One were 
able to slow, at best, the increasing case inventory. Nevertheless, the 
court's \villingness to test new procedures continues today. 

Because of these efforts plus the addition in mid-1982 of three more 
judges to Division One, in 1983. for the first time in ten years, more cases 
were terminated than filed in Division One. Over the last ten years botll 
the number of cases filed and those terminated have increased dramat
ically, but they have remained relatively close. Over this same period, the 
pending caseload has grown until it is almost equivalent to the number of 
cases filed and terminated annually. If at the beginning of a year the court 
has a pending caseload equal to the number of cases it can terminate that 

TABLE 9 
Filings and terminations, Division One, 1983 through 1985 

1983 1984 1985 

Percent Percent Percent 
No. change No. change No. change 

Civil only 

Filings 553 4.1 605 9.4 636 5.1 

Terminations 651 34.0 616 -5.4 626 1.6 

All cases 

Filings 1.784 -.03 1.904 6.7 1,955 2.7 

Terminations 1.833 18.2 1.907 4.0 1.951* 2.3 

·Plus 64 cases transferred out of the court. 
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year, there is a built-in one-year delay for the typical case. This built-in 
one-year delay for all types of cases is dwarfed by the delay experienced in 
the court's civil caseload. 

Developing the Progrcun 
Despite its efforts to improve its case processing and reduce the time to 
disposition, civil cases requiring oral argument were taking approxi
mately two years from at issue to arg)..lment in Division One in 1984. 
Further efforts to improve civil appeals case processing without adding 
more judges were perceived to be critically needed by the judges of 
Division One.! Consequently, the court decided to form the Ad Hoc 
Committee on Judges Pro Tem in Appellate Courts to discuss the 
possibility of using pro tempore judges. 

Arizona is the only state that currently authorizes the general use of 
judges pro tem in an intermediate appellate court.2 The generaljurisdic
tion court in Phoenix, the Superior Court of Maricopa County, has used 
pro tempore judges for a number of years to assist its judges with their 
"fast track" civil delay reduction program.3 The program in Maricopa 
County has been very successful in reducing case processing times and 
assuring firm trial dates. Because of this success and similar use of pro 
tems in Tucson (see Chapter 7) there is widespread support within the 
community for the use of pro tem judges. Therefore, it was considered 
particularly viable to develop a pro tem program for the court of appeals. 

On February 24, 1984, theAd Hoc Committee met to discuss the case 
processing delay problems facing Division One, the e..xperience with pro 
tems in the appellate courts of Oklahoma, and the possible use of pro tems 
in the Arizona Court of Appeals. The committee was composed of one 
Arizona Supreme Court justice, two Court of Appeals judges, one trial 
judge, three practicing attorneys, one law professor, one staff attorney for 
the Arizona House of Representatives, and a National Center for State 
Courts representative. 

Following the February 24 meeting, the committee members pursued 
the task of developing a pro tem program. On March 21,1984, Division 
One of the Court of Appeals unanimously approved the idea of using pro 
tempore judges. The committee then began to draft an outline of the 
contemplated program. 

At the request of Division One. the Supreme Court approved the 
establishment of the judge pro tem program in April 1984. (See Appendix 
B.) Byadministrative order Division One created anew department of the 
court, Department E, conSisting of panels of one regular judge and two 
pro tem judges. The administrative order was filed on May 7, 1984 (sp.e 
Appendix B). It provides that the regular judge of the court is the 
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presiding judge of the panel and that the panels will hear only civil 
appeals in which oral argument has been requested. All cases assigned to 
Department E are disposed of by a memorandum decision that is 
unpublished and does not have precedential value. 

The court has an internal grading system for cases. Cases are marked 
from one, indicating the least degree of difficulty and amount of new 
material, to ten. indicating the most complex and novel cases. Cases 
assigned to Department E are supposed to be cases with a grade between 
three and seven that do not appear to involve an issue requiring 
publication.4 The judges of the court agreed that even if a case turned out 
to be one in which the opinion should be published, the opinion from 
Department E would remain an unpublished memorandum opinion. 
This decision was made to enlarge the appearance of justice and 
minimize feelings of conflicts of interest among litigants based on 
practicing attorneys' possibly creating law useful in their practice. 

TheProgram 
DiviSion One adopted a set of "Internal Operating GUidelines" (see 
Appendix B) that established the following timetable for development of 
the pro tem judge program by September 1984: 

Activity 

Each Division One 
judge recommends 20 names 
to Chief Judge 
Invitations sent by Chief Judge 
Invitations to serve as judges 
pro tempore accepted 
Chief justice appoints judges 
pro tempore 
Cases for Department E identified 
(to be heard Sept.-Dec. 1984) 
List of cases and counsel 
sent to judges pro tempore 
to identify conflicts 
List of pro tempore judges sent 
to parties for disqualifications 
Panels set and cases for 
Department E calendared internally 

Completion Date 

April 1, 1984 

May 1 
May 15 

July 1 

July 1 

July 1 

July 1 

July 15 

The process repeated itself for cases heard in later periods. 
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When attorneys were invited to serve as pro tem judges they were 
asked to agree to the following conditions of service. First, they would sit 
on one calendar containing three cases. Second. they would read all the 
briefs and be prepared to rule on the issues presented upon the 
conclusion of oral argument. Third. they would attend a preargument 
conference, oral argument, and a postargument conference. Fourth, they 
would write a proposed memorandum opinion in one of the cases and 
distribute a draft of that memorandum to the other panel members 
within 30 days of the argument. Fifth. they would serve without 
compensation. Sixth, they would observe the relevant provisions of the 
Code of Judicial Conduct during their term of service. (See Appendix B 
for the court's letter.) 

The chief judge of Division One maintains the master list of pro tem 
judges. The list was established from nominations of each of the judges 
on the court. The goal was to obtain highly qualified. respected members 
of the bar. All judges pro tem must have at least the minimum 
reqUirements established by the Judicial Qualifications Commission.5 

Judges pro tem were provided with a list of all cases being assigned to 
Department E. The list showed the parties, the attorneys, and the trial 
judges. Judges pro tem identified those cases in which they had conflicts 
ofinterest. The parties were sent a list of all 50 judges pro temand allowed 
to strike up to five names from the list. Judges pro tem and cases then 
were matched based on the absence of conflicts and strikes, three cases 
for each three-member panel. The chief judge, an additional judge, and 
the clerk of the court checked on and marked conflicts on a chart and 
assigned cases. In a few instances after cases were assigned, pro tems 
identified conflicts from the briefs, which required further juggling 
of panels. 

There was an unexpected and potentially disruptive development 
regarding the initial list of 50 lawyers. The original list of names 
submitted by the court's 12 judges was fairly evenly balanced between 
plaintiff and defense lawyers. The 50 names, which were selected at 
random from those submitted, turned out to be unbalanced toward 
defense lawyers; there were five lawyers from one insurance defense firm 
and two lawyers from the same corporation's law department. The Trial 
Lawyers Association wrote the court a letter expressing concern. 

The court had two meetings and agreed that the next time lawyers 
were selected the judges would check the balance between plaintiff and 
defense lawyers more carefully. They also agreed not to have two lawyers 
from the same firm on the same panel, but they decided, further, not to 
start the process over again. Subsequentlists were screened by the entire 
court to avoid this problem thereafter. 

Three cases are scheduled for argument before a new panel of 
Department E each week. The first panel sat on September 13, 1984; a 
panel sat each week thereafter and except for Christmas and New Year's 
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weeks continued to do so through June 1985. Department E resumed 
operations in September 1985 and continued through June 1986, at 
which time the use of pro tem judges was terminated. 

The actual operation of Department E went very much as planned. 
The process of matching cases to pro temjudges used 28 of the 50 lawyers 
for cases heard from September 13 to December 13, 1984. The 28 finally 
selected represented a better balance between plaintiff and defense 
lawyers than the original fifty. 

Oral argument in Department E is conducted as in any other 
department in Division One. A calendar is prepared listing the cases set 
for oral argument and the judges hearing the oral argument. There is no 
mention on the calendar that two ofthe three judges on the panel are pro 
tem judges, except that the Division One judge is designated as the 
panel's presidingjudge. 

The panel meets about an hour before arguments are to start to 
discuss the cases. (The panel often is provided a bench memorandum 
prepared by the presidingjudge's law clerk.) At the argument, usually the 
presiding judge introduces him-/herse1f and the other judges and briefly 
deSCribes the delay reduction go~ of the pro tem program. In those panels 
observed by project staff, all three judges shared equally in questioning 
the attorneys.6 

The presidingjudge's clerk attends the argument and the proceedings 
are recorded electronically. The presidingjudge tells the argUing attorneys 
what their time allotments are and keeps track of the time limitations for 
each case. 

Following oral argument the judges retire to conference, make final 
deciSions on each appeal, if pOSSible, and make writing aSSignments. 
Although project staff did not attend actual conferences, in joint inter
views with pro tem and court of appeals judges, we observed a very 
collegial attitude. 

Goals 
The November 1984 case aging study indicated that the median time 
from at-issue to decision was twenty-five months for civil cases. The 
Division One judges who helped develop the pro tem program set the goal 
of the program at bringing at-issue-to-argument time down to twelve 
months for all cases requiring oral argument. After the first eight months 
of the program, the court deCided to extend the program for one year to 
June 1986 with a goal of reducing to six months the time from at-issue 
to argument. 

Some involved with the program were less concerned about exact 
goals and were not as optimistic, indicating that the program would be 
beneficial if it did no more than assist the court to avoid falling further 
behind. 
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To other judges the major project goal was a qualitative one: to 
maintain a work environment in which judges could devote appropriate 
time to the decision-making process while statistically improving case 
processing times. A litigant who has to wait well over two years in the 
appellate process to reach a final disposition of his o.r her dispute maybe 
understandably critical, but speed of resolution is not the primary 
concern of these judges. If appellate judges have pending caseloads so 
burdensome that they adopt shortcuts solely to increase dispositions, 
some appeals may not be given the attention they deserve. Department 
E's goal for this group, therefore, was to reduce the time to final 
disposition without reducing the amount of "quality time" the DiviSion 
One judges have to apply to the decision-making process. 

Quantitative Evaluation 
The National Center initially collected data on all civil memoranda cases 
with and without oral argument disposed between July 1983 and June 
1984 to provide a baseline against which any improvements in case 
processing time attributable to Department E could be measured. The 
dates of five possible case processing events were collected: filing of the 
record, at-issue, under advisement, deciSion, and mandate. 

Table 10 provides a complete review of time intervals between all the 
above events for cases that resulted in memorandum deciSions. The 
median time from filing of the record to mandate was 798 days (26.2 
months),1 The 90th percentile was 1,071 days (35.1 months), meaning 
that one in every 10 of these civil cases did not reach mandate until 
almost three years after the notice of appeal was filed. 

From September 1984 to June 1985, 146 cases were scheduled in 
Department E. In general terms, if Department E sits 40 weeks ayear, and 
three cases a week are assigned, it should be able to hear and dispose of 
120 cases per year. Actual scheduling is somewhat greater, as seen by the 
146 total cases for the first nine months. Since Department E panels have 
one judge, and preparation of memorandum opinions is distributed 
equally, two-thirds, or 97 of the 146 dispositions for the first group of 
cases, can be assigned to the pro terns' participation. 

On average, in calendar year 1984 each Division One judge was 
responsible for about 51 civil terminations. In 1985 this increased 
slightly to an average of 52 civil terminations per judge. (In 1984 and 
1985, the division produced an average of about 160 total terminations 
per judge each year.) If the pro temjudge pOSitions in Department E 
represent almost 100 of that department's civil terminations, they 
together produced very close to the average number of civil terminations 
of two regular judges in 1984 and 1985 (approximately 50 per judge per 
year). Of course, each of the regular judges had to partiCipate in the cases 
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TABLE 10 
Time interval statistics for 
memoranda cases disposed, July 1983 to June 1984 

90th 
Number Median Percentile 
of cases (in days) (in days) 

FUedto 

At-issue 191 123.5 258.0 

Under advisement 175 665.0 885.5 
Decision 193 737.0 983.0 

Reconsideration 3 825.5 
Review 69 848.0 1,148.0 

Mandate 192 798.0 1,071.0 

At-issue to 

Under advisement 173 573.5 680.0 
Decision 190 627.5 764.0 
Reconsideration 3 728.0 
Review 67 750.0 904.0 
Mandate 189 678.0 872.0 

Under advisement to 

Decision 175 41.5 205.5 
Reconsideration 3 76.5 
Review 65 169.5 331.0 
Mandate 173 132.0 335.0 

- = No value is reported for the 90th percentile for intervals with 
too few values (three or fewer for 90th percentile). 

assigned to his or her regular department in addition to the Department 
E work, but this one rough measure of productivity indicates the court 
gained about two full-time-equivalent positions to address civil cases. The 
number of cases included in the evaluation of the Department E program 
is shown in Table 11, classified by their method of disposition and 
whether they belonged to the comparison group (cases argued before the 
start of the Department E program) or the study group. 

Countering this very positive .view of the effect of the pro tem judges 
are two perspectives on the bottom line, total civil terminations: (1) in 
1985, when Department E operated all year, there were only 10 more civil 
terminations than in 1984; and (2) 1985's 626 civil case terminations do 
not equal the court's record of 651 in 1983, which was the first full 
calendar year of a fourth department in Division One (Department D 
started operation in July 1982). Some ofl983's record terminations may 
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TABLEll 
Number of civil appeals disposed 
by court, July 1983 through September 1985 

1. By opinion 

WIthout oral argument 
With oral argument 

2. Bymemo 

Without oral argument 
With oral argument 
Department E only 

3. By order / stipulation/ 
supplemental memo 

Without oral argument 
With oral argument 
Department E only 

Comparison Study period 
period {argued {argued after 

before 9/13/84} 9/13/84} 

33 

107 

119 

187 

8 

2 

16 
34 

67 

160 
117 

3 

5 

1 

Note: Cases were identified as belonging to either the comparison 
group or the study group according to when the case was 
argued or placed under submission. Dispositions for some of 
the cases in the comparison group occurred after September 
13. 1984. Data collection for Department E cases continued 
through June 1986.All other data given fOf cases in the study 
period groups run through October 1985 only. since after 
that date it could not be determined which disposed cases 
had been argued. 

have been "housecleaning" terminations, but in 1983 the division was 
able to produce 281 memorandum opinions, compared with the 1985 
total with Department E of 274 memorandum opinions. It appears that 
the gains in time to argument and to termination did not translate into 
equally dramatic improvements in the nurnberof dispositions. The effect 
of sitting in Department E on the regular judges seems to have been to 
lessen the output they could achieve in their regularly assigned depart
ments, so that the net impact of the extra department using pro tern 
judges is quite small.s 

Slightly more DepartmentE cases were reversed and remanded than 
were cases in the comparison group; slightly fewer were affirmed. Neither 
of these differences is statistically Significant. More Department E cases 
were deCided by unanimous vote.9 Except for these minor differences (see 
Tables 12 arId 13), Department E cases and similar cases handled during 
the previous year by panels made up only of judges were disposed in 
Similar patterns. 



ARIZONA COURT OF APPEALS PRO TEM JUDGE PROGRAM 93 

TABLE 12 

Disposition of civil appeals with oral argument, by percent 

Per,,;eut til memo Percent br o12inion 

Comparison Study Dept. Eonll 9omparison Studr 

1. Vote 

Unanimous 

2-0 0 0 0 1 0 

3-0 89 97 93 86 94 

Dissent 

2-1 2 1 7 12 6 
Other 1 0 0 0 

Per curl am 9 2 0 0 0 

2. Result 

Affirmed 64 65 61 51 53 
Reversed 11 5 10 14 12 
Reversed & remanded 21 21 27 31 35 
Remanded 1 3 17 0 0 
Dismissed 2 1 17 2 0 
Other 1 5 0 2 0 

3. Reconsideration 

Requested 36 24 37 35 21 
Granted 2 0 0 3 0 

4. Review 

Requested 51 21 23 64 24 
Granted 3 0 4 10 3 

Note: See note on Thble 11 for a description of cases included in each category. 

The rate at which requests for review were filed was cut in half for 
cases disposed by memo, and by two-thirds for cases disposed by opinion. 
This change between the comparison and study time periods can be 
attributed to a change in court procedures and is not directly related to 
the implementation of Department E panels. Some cases decided by 
Department E panels requested reconsideration and review, but not at a 
rate that was higher than before the implementation of the Department 
Eprogram. 

How do these same groups of cases compare in the length of time 
needed for disposition? The median times for four major intervals for 
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these cases are shown in Figure 3. The a<:;soclated data are contained in 
Table 14. The zero line in Figure 3 was chosen to enable the reader to 
compare the time intervals before and after submission of cases to the 
court. The bars in Figure 3 are grouped by whether or not the case had an 
oral argument and how it was decided, i.e., by opinion or by memo. Within 
these four groups are two or three bars, one for the comparison period, a 
second for L'1.e study period, and a third-in the with-oral-argument-by
memo group-for Department E cases. 

TABLE 13 
D;.sposition of civil appeals without oral argument, by percent 

Pe.rcent bl memo Pe.rcent bl opinion 

Comparison Studl Comparison Studl 

1. Vote 

Unanimous 
1-0 0 0 3 0 

2-0 1 0 0 0 

3-0 76 97 76 100 

Dissent 
2-1 2 1 18 0 
Other 0 0 3 0 

Per curIam 21 1 0 0 

2. Result 

Affirmed 69 78 58 50 
Reversed 16 9 6 6 
Reversed & remanded 8 13 33 31 
Remanded 5 0 0 0 
Dismissed 2 0 3 6 
Other 0 0 0 6 

3. Reconsideration 

Requested 36 17 33 31 
Granted 0 0 0 0 

4. Review 

Requested 29 18 45 31 
Granted 5 0 13 25 

Note: See note on Thble 11 for a description of cases Included in each category. 
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FIGURES 
Median time-to-disposition for 
civil appeals, CourtofAppeais, Division One. 
Arizona (days), July 1983 through September 1985 
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Cases with oral argument have much longer median times to 
disposition than those submitted without. Most of this difference is 
accounted for by the longer interval from at-issue to oral argument. 
Almost none of the difference in time to disposition appears to be the 
result of the distinction between the manner of disposition-by opinion 
or by memo. Cases disposed during the study period. were processed 
faster than similar cases disposed during the previous year for all four 
major case groupings. The interval that was reduced proportionately the 
most during the study period was the time from decision to mandate, 
primarily because of the rule change that made motions for reconsidera-
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TABLE 14 
Change in time-to-dispositionfor civil appeals (median days) 

Fillngof At-issue to oral Oral ar~ent/ Fillngof 
record to argument/under under a visement record 
at-issue advisement to decision to decision 

With oral Percent Percent Percent Percent 
argument Days change ~ change Da~ change ~ change 

By memo 

Comparison 
cases 140 640 86 964 

Study cases 128 -9 548 -14 62 -28 842 -11 
Department E 

512 cases 123 -12 -20 106 +23 755 -22 

By opinion 

Comparison 
cases 146 609 148 1,034 

Study cases 115 -21 608 0 84 -43 864 -15 

Without oral 
argument 

By memo 

Comparison 
.::ases 124 244 41 532 

Study cases 110 -11 162 -34 28 -32 374 -34 

By opinion 

Comparison 
274 119 614 cases 108 

Study cases 122 +13 158 -42 44 -63 341 -42 

Note: See note on Table 11 for a description of cases included in each category. 

tion and for review tess attractive rather than because of any differences 
between Departmeilt E and the court's other departments. 

The largest reductions in the number of days occurred in the time 
from at-issue to oral argument/under advisement. The median time for 
this interval for Department E cases was more than four months shorter 
than for Similar cases processed the preceding year. All cases with oral 
argument decided by memo (this includes the Department E cases as well 
as cases decided by panels made up of three regularjudgesJ had a median 
time for this interval that was three months shorter than that for the 
comparison group. The difference was large also for cases submitted 
without oral argument. It was almost three months shorter for cases 
decided by memo and almost four months shorter for cases decided 
by opinion. 
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The time interval from at-issue to oral argumen t for cases decided by 
memo was reduced during the study period because of increased 
capacity; Department E had the same effect as opening up a new service 
line: all the lines get shorter. When the Department E program was 
proposed, there was some concern that requiring each judge to sit on 
some additional panels would delay the work of regular departments of 
the court. Contrary to this fear, cases processed in the other civil 
departments are reaching disposition more rapidly than those processed 
during the comparison period. The median time from at-issue to under 
advisement for cases decided without oral argument was between three 
and four months shorter during the study period. The court has been able 
to speed the processing of all four major groups of civil appeals, not just 
Department E cases. 

The impact of the "Hawthorne effect" is most apparent from these 
data. Parts of the process independent of Department E showed reduced 
processing time, The time from filing of the record to at-issue-a period 
entirely controlled by attorneys-went down for each category except 
cases decided by opinion but without oral argument One Phoenix 
attorney ascribes at least part of this improvement to the court's 
tightening up on time extensions granted to lawyers to conclude their 
work. The time from argument to decision for cases before the four 
regular departments of the court went down dramatically, especially for 
cases without oral argument deCided by opinion. The reduction in time 
for this category of cases more than offset the extra time the att01neys 
took to prepare their briefs, so overall there was a 42 percent reduction of 
time for this category, the highest of the groups of cases evaluated. All the 
no-argument cases stayed in Departments A-D. The extra work of the 
regular judges is apparent from the data shown in Table 14 and chartj:!d 
in Figure 3; the pro tern judge program may have been an important 
catalyst in spurring the court to achieve these gains, but Department E 
alone cannot be given all the credit for the court's improvements. The 
interval from oral argument to decision for Department E cases was 
longer than in the comparison group (see Table 15). It also was longer 
from deciSion to reconsideration. The longer interval for oral argument to 
decision indicates that Department E cases as a group required more 
time in the decision writing process. Judges and pro terns interviewed 
indicated that some pro tern judges took substantially longer than 
expected to complete their draft opinions. Each adjunct's invitation to 
serve on Department E expliCitly stated that the adjunct would be 
"required to write a proposed disposition in one of the civil cases heard, 
and distribute that proposed draft within 30 days of the argument." 
There should not have been any misunderstanding of the writing time 
reqUirements. In a few cases the adjuncts ignored the court's deadline. In 
some cases the pressure of earning a living squeezed out the adjunct's 
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"free" time to write an opinion; writing and reviewing opinions is not 
quite as glamorous or compelling as hearing arguments. 

TABLE 15 
Change in time-w-disposition for chril appeals 
with oral argument disposed by memo (median days) 

Percent Dept. E Percent 
Comparison Study change onlr change 

Filing to 

At-issue 140 128 -9 123 -12 
Oral argument 774 705 - 9 704 - 9 
DecIsion 862 786 - 9 755 -12 
Mandate 964 841 -13 841 -13 

At-issue to 

Oral argument 640 548 -14 512 -20 
Decision 720 632 -12 620 -14 
Mandate 816 704 -14 723 -11 

Oral argument to 

Decision 86 62 -28 106 +23 
Mandate 198 130 -34 158 -20 

Decision to 

Reconsideration 47 55 +17 61 +30 
Review 104 108 + 4 118 +13 
Mandate 88 42 -52 79 -10 

Note: See note on Table 11 for a description of cases included in each category. 

A third explanation for the increased decision-writing time may be 
that it is more difficult, and therefore more time consuming. for the 
regularjudge and the pro temjudges on a Department E panel to discuss 
and revise the drafts of the memos written for the cases they heard and to 
discuss the action to be taken on motions for reconSideration. Regular 
judges of the court are all located in the same building and can usually 
communicate with one another without difficulty. It is relatively easy for 
all-judge panels to meet to review draft opinions or resolve differences 
among themselves as to how a motion for reconSideration should be 
disposed. The coordination involved in maintaining contact between the 
pro tem judges and the regular judge on each panel should not produce 
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significantly slower times for completion of memoranda, but it may 
contribute a few days of extra time. 

Even with these longer time intervals included, however, the median 
time from filing of the record to mandate for Department E cases was still 
13 percent (123 days) shorter than that for similar cases that were 
disposed during the comparison period. Had the court's original schedule 
for completing memorandum opinions been adhered to, the reduction in 
time might have been even more dramatic. 

Cases disposed between January and June 1986 showed continued 
improvement. Cases disposed by opinion had a median time from filing to 
decision of577 days; cases disposed by memorandum had a median time 
of 586 days. These are both shorter than the medians measured for these 
same groups of cases over the entire study period. The ninetieth 
percentile from filing to decision for cases decided by memo was 794 days, 
considerably shorter than the 983 days for this same interval for cases 
disposed during the comparison period (see Table 10). 

Qualitative Evaluation 
A qualitative evaluation of the DiviSion One pro tern progr->....rn was 
conducted through on-site interviews with six of the twelve judges of the 
court, fourteen pro temjudges, and thirteen attorneys who argued cases 
before Department E. The latter group was included in an effort to obtain 
the perspective of litigants and the general bar on the program. 

In general, the judges, pro temjudges, and litigating attorneys had a 
very positive response to the program. With the exceptions noted below, 
almost all of those interviewed praised the court for undertaking the 
program and believe that the effort has been and will continue to be of 
benefit to the court and to litigants. 

Quality of the List and 91J.!ili.ties that Pro TemJudges Should Have 
Views on the lawyers appointed as pro tem judges are fairly closely divided 
between those who think everyone on the list is of high quality and those 
who feel that the list contains "by and large" high-quality lawyers. Among 
the regular judges of Division One, the maj ority view is that some lawyers 
on the list do not possess the skills and quality the judges would desire. 
Perhaps not unexpectedly, however, some of those on the list who were 
mentioned explicitly as not being the "best" lawyers were viewed as 
having performed well as pro tems. One litigating attorney had very 
favorable comments to make about a pro temjudgewho was identified by 
another pro tem as being less qualified to be on the list than he would 
have expected. Perhaps the pro tem judges thought to be not highly 
qualified rose to the occasion or others' opinions of these lawyers are not 
fully informed. 
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Despite this division about the lawyers selected. there is virtual 
unanimity that lawyers who serve as pro temjudges should be regarded 
as highly qualified by1:>othjudges and the bar. This perception of quality 
is thought to be needed to assure acceptance of the program by the 
litigating bar and clients. Some argued that a lawyer highly qualified to be 
a pro tem judge in a trial court is not necessarily going to be a good 
appellate judge and that the criteria for the two shocld be different. but 
everyone agreed that quality should be the first criterion. Several lawyers 
mentioned indicia of quality to be the number of years lawyers have 
practiced and their trial or appellate experience. 

Selection and Screening of Pro TemJudges 
The quality of the list is determined by the selection and screening 
process used. The judges seem to be the only ones capable of commenting 
on this aspect of the process. as no pro temknew how he or she had come 
to be invited. Several of the judges feel that the court needs to improve its 
selection and screening process. with one judge proposing that active, 
respected members of the bar join two or three Court of Appeals judges on 
a screening committee. Except for a minimum requirement of years at the 
bar. none of the judges proposed specific criteria for selection. 

Wby Lawyers Agree to Serve as Pro TemJudges 
There was substantial agreement among the pro tem judges on why they 
agreed to serve. The foremost explanation was a sense of professional 
responsibility to the court and the community at large. associated with an 
effort to help the court reduce its backlog of cases. Several pro tems said 
they were flattered and pleased to be invited to join a list they regarded as 
relatively e,,'(ciusive. A few lawyers thought that it would be a useful 
opportunity to learn more about the appellate process. although about 
the same numberindicated they had no expectation of gaining any useful 
experience. Only three lawyers indicated they were interested in being an 
appellate judge. 

The reaction among the pro tem judges to their service has been very 
positive. Three of the pro tems used the word "fun," Another said it was 
"real enjoyable." Another said that it had refreshed his interest in law; he 
wished he could have had the experience earlier in his career. 

Time Spent by Pro TemJudges 
Quite a wide rarlge of hours spent on the program was estimated by the 
pro tem judges. One pro tem estimated he spent as few as 9 hours. Two 
said they were unable to estimate their hours but thought they spent 
more than a judge would have spent. One pro tem estimated he spent 
between 11 and 15 hours. three estimated between 16 and 20 hours. two 
estimated between 26 and 30 hours. three estimated between 31 and 40 
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hours. and two estimated they will have spent about 100 hours before 
they are finished. The latter clearly are unusual. In one of the 100-hour 
cases. the pro tem judge felt he had to review all of the seven volumes of the 
case record and analyze it carefully in order to provide guidance to the 
trialjudge for the next trial. In the other case. the pro temjudge indicated 
that he had taken his service very seriously. He predicted his case would 
go to the Supreme Court. and thus he was being extraordinarily 
conscientious in preparing his opinion. 

Lawyers as Appellate Judges 
No one interviewed questions the propriety of using lawyers on an 
appellate court to address a Significant delay problem. Some pro tem 
judges and litigating lawyers feel that if the backlog problem is resolved. 
the public is entitled to have only regular judges determine their appeals, 
but no one questioned either the current effort or the underlying concept 
of using lawyers to help the court. All but one of the judges interviewed 
also thought that the program was sufficiently positive-even with its 
additional administrative burdens and problems--that other appellate 
courts should consider adopting the program. 

As indicated above. judges. pro tem judges, and litigating attorneys all 
were pleased with and sometimes very impressed with the level of 
attorney participation during oral argument. Only two litigating attorneys 
said the pro tem judges on their cases did not ask any questions. In most 
cases. the litigating attorneys indicated that the pro tem judges went 
directly to the important and difficult issues and asked challenging 
questions. One attorney said the questions were a little like law school. 
but he did not think they were inappropriate. 

Several suggestions were made for modifying the composition of 
panels. A few lawyers suggested that three-lawyer panels would be as 
effective as two-Iawyer-and-one-judge panels and would save the judges 
the time needed to sit on those panels. Another liked the composition in 
the present program but suggested that only two cases be assigned to the 
panels so that the regular judge would not have to take the time to write 
an opinion. One judge and one pro tem suggested that a panel of two 
judges and one pro tem would resolve the problem of conflicts of interest 
and lawyers making law. 

The import of these alternative suggestions may be that the bar is 
sufficiently pleased with the addition of lawyers to the appellate bench 
that they are trying to identity ways to preserve attorney participation 
while relieving the court of some of the burden of having the extra panel. 

Compensating Pro TemJudges 
None of the pro tem judges interviewed thinks that compensation is 
necessary. Several said they would have been insulted had the court 
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offered compensation. Several said that compensation, if offered, would 
be minimal (especially compared to their usual billing rates) and 
therefore was inappropriate. 

One litigating attorney felt that it was importantfor the system to pay 
for lawyers' services, but he had no inherent problem with attorneys 
volunteering. His concern about attorneys not being compensated was 
tied to his concern that too few lawyers do pro bono work for the system 
and that not paying lawyers causes the court to draw from the same 
relatively limited pool oflawyers who already volunteer their time. 

Orientation and Training of Pro TemJudges 
When the pro tem judges were asked if the orientation or training 
provided by the court was suffiCient, almost all said it was. In response to 
more specific questions, however, some of the pro tems had some 
suggestions to offer about additional information that would have been 
useful. 

The principal area of uncertainty appears to be what resources of the 
court are available to the pro tem judges. For instance, several pro terns 
mentioned that they did not know whether they could use the regular 
judges' law clerks. Several were not aware that the judges' law clerks 
would be preparing bench memoranda prior to argument. Five pro tem 
judges mentioned that theywere not clear in advance what would go on in 
the preargument meeting or that a preliminary decision would be 
reached during this meeting. 

The court's style sheet on opinions was made available to all pro tems, 
but according to some of the judges, some of the pro tems followed the 
court's style and some did not. Some ofthe regularjudges told the pro tem 
judges on their panels that they would prepare the final draft of the 
opinion and that their law clerks would do the final cite checking. Other 
judges apparently did not, since some of the pro tems expressed 
uncertainty about who would do the final cite checking. 

It appears that the interest in orientation of the pro tern judges 
focuses on the "nitty-gritty" procedural aspects of their service. They feel 
comfortable with the preargument discussions and writing opinions, but 
might have felt a little more comfortable if some of the above items had 
been discussed or covered in a memorandum prior to their appearance 
at court. 

What Lawyers Tell Their Clients and the 
Litigating Attomeys' Reactions to the Program 
One of the key concerns of the court has been how litigants react to the 
use of pro tern judges at the appellate level. In most cases the litigating 
attorneys did not feel compelled to advise their clients that the appellate 
panel would include pro tem judges. When the clients were advised, it 
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appears that they were given a relatively proforma description without 
the type of "sales pitch" for the program that seems to occur regularly at 
the trial level. This could be considered a tribute to the lawyers selected 
and attorney confidence in the system operating properly. It also may 
reflect a different attitude among lawyers about appellate practice or 
about the degree of client involvement appropriate in appellate cases. 
None of the respondents was able to offer any insight into why this 
apparent confidence is greater at the appellate level than at the trial level. 

Costs and Administrative Issues 

Costs 
It is often very difficult to estimate costs of a program because most costs 
are personnel costs and most court employees are not employed exclus
ively for a particular program. There were many employees who assisted 
in the operation of the pro tem judge program. The clerk of the court was 
involved \\YUh the program from its inception; one staff attorney screened 
cases for assignment to Department E; judges' law clerks in some 
instances wrote briefing memoranda; all levels of clerical employees were 
involved in the processing of Department E cases. '!\vo of the judges of 
Division One gave considerable time and effort to the development and 
operation of the pro tem program. Without their continued participation, 
the program certainly would not have nm as smoothly as it has. 

The selection of pro tem judges, selection of cases for Department E, 
and aSSignment of cases to particular panels consumed conSiderable 
clerical time. Table 16 lists the tasks required during the pro tem program 
and the number of hours devoted to each task for the development period 
September 1984 through June 1985. 

The total amount of time spent by clerical employees in program 
support was 1624.5 hours. or 203 person-days. A work-year for clerical 
employees averages around 230 days. so 203 person-days represents 88 
percent of a full-time-equivalent pOSition. 

Assuming the average employee involved with the program, excluding 
the judges. earns $23.000 a year and that the fringe benefit rate is 30 
percent of salary, plus general overhead at 60 percent of salary and fringe. 
the clerical cost of the program is estimated to be about $42.100. 

Salary 
Fringe benefits 
Overhead 

88% of $23,000 
30% of$20.240 
60% of$26.312 

$20.240 
$ 6.072 
$15.787 

TOTAL $42,099 
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TABLElS 
Department E program 
personnel requirements in start~up year* 

A. Special Pro Thm Program Processes 

TIME 
________________ =D=ES~C~RDnIT~==O~N _____________ (hoUffi) 

1. Staff attorney review 
2. Initial preparation and devising set-up procedures 
3. Invitation to serve (1st & 2nd panels) 
4. Thankyou's and requests to check 

conflicts (lst & 2nd panels) 
5. Creating pro tern attorney strike form 

(Document # II-never used) 

6. Letters to case attorneys re 
disqualification (lst & 2nd panels) 

"I. Letter re selection and request 
to extend participation 

8. Preparation of case list by month 
9. Preparation January!June 1985 mailllnglist 

lO. Time and evaluation letter to pro ternjudges 

11. Preparation of monthly calendar 
12. Reviewdatabase 
13. Preparation of oral argument notice notifications 
14. Preparation of weekly motion calendar 
15. Preparation of petition for review for transfer to 

Supreme Court (approximately 10 cases) 
16. Preparation ofDepartrnent E time use report 

Subtotal 

B. Dally Processing 

275.0 
38.5 
22.0 

20.0 

28.0 

49.0 

30.0 
18.0 

2.5 
24.0 
60.0 
15.0 
75.0 
55.5 

25.0 
6.0 

743.5 

TIME 
________________ ~D~ES~C~HiPT~~I~O~N~ ___________ (hoUffi) 

L Receipts fOr records by pro temjudges 

2. Docketing (each item) 

3. Process an order 
4. Process a decision 

5. Mandates & distribution 

6. Processing. handling. and maintenance of appeal file 

Subtotal 

TOTAL 

*Tlme estimates provided by the Arizona Court of Appeals 
Clerk of the Court. 

150.0 
60.0 

110.0 
120.0 
60.0 

381.0 

881.0 

1624.5 
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To calculate the expenditure of judge time for Department E, it is 
estimated that the Division One judges spent the same hours per case as 
did the pro terns, who estimated an average of 11.2 hours per case. For the 
146 cases, therefore. it took approximately 1,635 hours of judge time or 
204 days (97 percent of a 21O-day work-year). Arizona Court of Appeals 
judges' annual salary was approximately $60,000 in 1984. Calculating 
judges' costs in the same manner as clerical costs results in the following 
total: 

Salary 
Fringe benefits 
Overhead 

97% of$60,000 

30% of $58,200 
60% of$75,660 

The combined clerical and judge costs total $163,155. 

$58,200 

$17,460 
$45,396 

TOTAL $121,056 

During the period that the personnel hours for program support 
were recorded, some 146 cases were scheduled. In this very rough cost 
analysis, each appeal cost about $1,100 to complete. Costs should have 
been considerably less in the second year of the program, as some of the 
costs would not be repeated and some of the start-up time should be 
greatly reduced for subsequent panels. It also is important to acknowledge 
that none of these "costs" involve cash expenditures by the court. Staff 
and judges devoted the hours indicated and were paid, but the program 
was implemented by everyone working harder; additional budget-item 
expenditures were incurred only for postage and copying (see Table 16). 

The cost-per-case for all Arizona Court of Appeals cases can pe 
averaged by taking fiscal year 1983-84 expenditures of $3,297,545 and 
dividing by 1,869 terminations (the average of calendar-year temlinations 
for 1983 and J.984). The average expenditure-per-case for all court of 
appeals cases was $1,764. 

Two major factors are not taken into account in this analysis. First 
and foremost, the development time of the chief judge and other judges of 
DiviSion One is not considered in the cost-per-case for the pro temjudge 
program. Second, of all the appeals handled by the court, the civil 
memorandum decision cases are probably considerably above the average 
in time required. To the extent that civil cases are more time consuming 
than the average court of appeals case, the pro tem program appears to be 
even more cost-effective. 

The above analysis pOints out two facts to be kept in mind. First, even 
if a program uses pro tem judges who donate their services, there will be 
conSiderable indirect (Le., noncash) costs. Second. it is nonetheless 
possible to develop and implement an innovative and comprehensive new 
program without incurring costs that are out of proportion. 
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Administrative Matters 
During the interviews the administrative concerns discussed related to 
the court's handling ofthe provision of robes, the availability of court files, 
and courtroom and office space. The interviews revealed hllother area 
that might be considered administrative, however: the timelyproduction 
of opinions by pro tem judges. Both areas are discussed in this section. 

The pro tem judges indicated that the administrative aspects of the 
program were handled very- well. Judges reported some delay initially in 
having case files ready for the pro temjudges to take with them following 
argument, but that matter appears to have been dealt with satisfactorily 
and without much difficulty. It appears that the time and care the court 
took prior to September 1984 to plan for the administrative aspects of the 
program were well spent. 

As stated previously. the court advised the pro temjudges in writing 
that draft opinions were to be produced within 30 days of the argument. 
Some pro tems apparently have overlooked this. It was apparent during 
interviews that at least some have not been as diligent in producing 
opinions as they or the judges would desire. Even some of the litigating 
attorneys noted that they were surprised at how long it took to get their 
decisions from Department E, since they assumed that one of the 
advantages of using attorneys in Department E would be that the 
attorneys would produce their decisions more quickly than the regular 
judges are able to. One pro tem judge suggested that the court did not 
have a clear perception of how long pro tem judges would be allowed to 
take to produce memoranda al1d what procedures would be followed if a 
pro tem judge exceeded the limits. The expectation was that the presiding 
judge of each panel would remind pro tem judges that their decisions 
were still outstanding after 30 or 60 days. But even when this happened, 
some pro temjudges did not respond by producing a decision. It has been 
suggested that the pro tems take additional time preparing their 
decisions because they lack experience in writing appellate opinions or as 
a result of the demands of their practices. To the extent that this is a 
factor, it can be said that if pro tems serve another time in Department E. 
they may be able to complete their decisions in a shorter period of time. 

Overall Assessment 

Positive Aspects of and Gains from the Program. 
The most obvious way to assess a court program is to observe whether the 
program has met its clearly stated and realistic goals. When Department 
E was established. the Arizona Court of Appeals stated that Division One 
was" currently facing a substantial delay in the disposition of civil appeals 
where oral argument has been requested."lo The court set as its goal 
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reducing the time to oral argument to 12 months. As of January 1986. 
civil cases being orally argued were at-issue 8 to 10 months earlier. The 
court, therefore. has not only met but surpassed its goal. By June 1986 the 
time from at-issue to oral argument had been reduced to 4 months. In 
addition. the program has been operated cost-effectively. with consider
able support and approval from the legal community and without any 
apparent diminution in the quality of justice. 

There was a broad range of comments regarding the use of pro tern 
judges in the court of appeals in interviews conducted by National Center 
staff. Even with this range of views. the most common response by far to 
the pro tern program in Division One is very positive. It is the belief of 
almost all that the number of cases deCided by the pro tern panel has to 
have a beneficial effect upon the civil caseload of the court. The following 
two paraphrased comments describe the range of thought about the 
Division One program: 

o The benefits of the program are dramatic in assisting the court to 
reduce its bacl-dog. 

Q This program adulterates the court's function to declare the law. The 
court operates as an institution and it should remain as such. 
Those who have served as pro terns, those who have litigated before 

Department E and. indeed. some of the judges on the court of appeals do 
not know the exact impact of the program, but it is clearly understood 
that the pro tern judges are disposing of cases that the regular judges 
would not have heard and deCided for a significant period of time. It was 
noted by some of those interviewed that this impact might not be 
discernible in the caseload data. because the court's caseload is 
continually increasing. 

Several litigating attorneys felt that their Department E cases had 
been argued and decided more quickly than other cases that were before 
regular departments of the court. The quantitative analysis contradicts 
this belief; it indicates that the cases before the regularjudges were being 
decided more rapidly than the Department E cases. The litigating 
attorneys were probably comparing Department E case processing times 
with the amount of time it used to take to reach decision in one of the 
other departments prior to the start of the pro tern program. 

A number of those involved with the pro tern program thought that 
the impact of the program on the court's backlog and whether the court 
achieved its goals with the program would determine their final view of 
whether the program should be temporary or permanent. Some thought 
that if the court is unable to achieve its goal of reducing the time from 
at-issue to mandate to one year dming the designated trial period. the 
program should continue until the court has lowered the time to one year. 
Others believed that if the court is unable to achieve its goals through the 
pro tern program. the court should use the extra time and energy the 
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regular judges are committing to I.he program on other caseload experi
ments. As the quantitative analysis illustrates, the court is reducing the 
time to process civil appeals. The statistics, however, tend to reinforce an 
opinion expressed by one person who described the pro tem program as 
"whittling away at a piece of granite, not demolishing the granite; the 
court will have a continuing need to whittle at the granite." 

The delay in civil appeal processing time has been reduced and this 
reduction has had a beneficial effect on both litigating attorneys and the 
judges of Division One. Litigating attorneys now feel that their cases can 
be argued before a panel and decided in a much more timely fashion. The 
general attitude of the litigating bar has improved greatly, even though 
there was no indication that before the start of the program the judges of 
the court of appeals were held in anything but the highest regard. 

It is often difficult to maintain an atmosphere within a court where 
the judges are willing to try new and innovative procedures for dealing 
with increased and complex caseloads. The judges of Division One who 
have reviewed reports containing data on case processing times have 
been able to see the success of the pro tem program in reducing the civil 
backlog. This success has fostered a cooperative and innovative spirit 
within Division One. 

As we have pointed out several times, the data show more mixed 
results from using pro tem judges than is reflected in participants' 
opinions. The data also suggest that greater effort by the regular judges 
contributed as much or more to the gains as the use of judicial adjuncts. 
Yet it also seems clear that even with the court's interest in and 
commitment to reducing case processing times and its backlog, the pro 
tem judge program provided both a specific impetus and a focus for the 
effort expended. The court may have made gains without Department E, 
but Department E generally is credited as being the catalyst within the 
court. It also was viewed very positively by the bar. Department E was a 
highly visible symbol of the court's commitment. The fact that the court 
chose to extend the program's life six months beyond its projected end 
reflects the court's understanding of the impetus Department E provided. 
So despite the mixed statistical results, Department E is seen as a 
worthwhile endeavor by the court. 

Problems with the Program 
The decision that all of the Department E opinions would be memoran
dum opinions was tied directly to concern about possible conflicts of 
interest and attorneys "making" law that might affect their practices. 
Some of the regular judges and the court's advisory committee believed 
thatlitigants would be concerned about the appearance of justice in these 
circumstances. 



ARIZONA COURT OF APPEALS PRO TEM JUDGE PROGRAM 109 

There was some division between the judges and attorneys on this 
question. The judges thought that even though the screening process is 
not foolproof and that some of the cases assigned to Department E might 
warrant published opinions, the appearance of justice issues are sub
stantial enough that the court should not change its mind on any of the 
cases. They believed that if publication really was important, the supreme 
court could accept the case and see that the decision is published. In at 
least one instance, the supreme court has accepted a case and adopted 
the memorandum decision of Department E. 

The general consistency of judges' opinions about nonpublication is 
not found among attorneys. The pro temjudges appear to understand the 
court's reasoning and to accept it more generally than litigating attorneys. 
This may reflect the effect of pro tem judges' informal exchanges with the 
regular judges or a different quality of understanding among the 
attorneys selected to be pro tem judges. Whatever the basis for the 
difference, even the pro tem judges are not uniform in their view about 
whether the potential for appearance-of-justice problems justifies the 
decision that all cases will resultin unpublished memorandum opinions. 

Some of the reactions regarding the decision not to publish were 
institutional and some personal. The institutional perspective is reflected 
by three attorneys who felt that the screening process of the court was not 
perfect and thus some cases appropriate for publication might be 
assigned to Department E. The personal perspective was expressed by 
four pro tem judges who expressed in varying degrees their disappoint
ment that their opinions will not be published. One of these four 
attorneys indicated that he might not have been so eager to volunteer had 
he known in advance that none of the cases assigned his panel would be 
published. 11 Another said he had lost his "zest" for writing his opinion (he 
had not yet written that opinion when interviewed approximately five 
months after argument). 

Litigating attorneys for the most part did not have Significant 
concern about opinions from Department E being published. One 
litigating attorney. upon being told tha t the opinion for which he was still 
waiting would be a memorandum opinion rather than a published 
opinion, said that he could understand the court's reasoning behind the 
decision but nonetheless was disappointed that publication would not 
even be considered. Another litigator. who also understood the court's 
reasoning, thought that the court was being overly cautious, since either 
two attorneys or an attorney and a judge would have to agree before a 
lawyer could write an opinion establishing law. He thought the parties 
would not have an appearance-of-justice problem and that the need for 
agreement by at least two people lessens the risk of one attorney trying to 
"create" law that would benefit his or her practice. 
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The initial reaction of most li tigating attorneys was that they had no 
problem with Department E cases being published. Those lawyers who 
were upset that the cases would not be published agreed with or accepted 
the court's decision after being told the reason. 

lfthe pro tem program were to be reactivated and the pool of pro tems 
renewed, the court should remember the expelience when the first pool of 
pro tems was selected. The plaintiffs bar was upset at the perceived 
defense orientation of the pool. The major concern that the court has to 
conSider is that high-quality attorneys continue to be seler.ted to serve as 
pro tems. This does not mean that only the best-known attorneys should 
be chosen, but the principal consideration should be the ability to serve 
as a pro tem judge in an appellate court. The court need not assume a 
reactive position to criticism by the bar when selecting attorneys for its 
pool. Nevertheless, the criteria used must be well chosen and stated 
clearly. 

The court also might conSider expanding the information provided 
to pro temjudgeR about the mechanics of the program (use of judges' law 
clerks, the purpose of the preargument conference, and whether lawyers 
should or should not use associates in their firms, among others). The 
information could be provided during a meeting with the pro temjudges, 
in written form, or both. 

Notes to Chapter Nine 

1. It was not until November 1984 (well after Division One had begun its pro 
tem program to reduce delay) that delay in Division One was documented in a 
case aging study conducted by the court with the assistance of the Arizona 
administrative office of the courts. The median time from filing of the record to 
deciSion for all civil cases without oral argument requiring a decision was 13 
months; for cases requiring oral argument the median time was 31.5 months. 

2. The Arizona Court of Appeals pro tempore judges are authorized by 
Arizona Rev. Stat. §12-146. Between 1981 and 1983, Oklahoma allowed its 
Supreme Court to make temporary assignments of lawyers to additional 
divisions of the Court of Appeals under §30.14 of Title 20 of the Oklahoma 
Statutes. The prOvisions of that section terminated on December 31. 1983. 
Mississippi. Tennessee, and Texas allow their governors, upon notification of the 
disqualification of appellate judges, to mal~e temporary appOintments of "like," 
"competent lawyer," and "learned in the law" persons, respectively, to the 
appellate court bench. (Mississippi Code 1972 Ann. § 9-1-13; Tennessee Code 
Ann. § 17-2-102; Civil Statutes of the State of Texas, Title 39, Article 1815.) This 
use of attorneys is more limited than Arizona allows and Oklahoma used to allow. 

3. See L. Sipes et al., Managing to Reduce Delay (Williamsburg. Va.: National 
Center for State Courts, 1984), pp.41-61. 

4. Department E did not receive all the mid-difficulty cases in the court, but 
the effect of this transfer of cases to Department E was to change the general mix 
of cases left for the regular departments of the courts. The cases remaining for 
DepartmentsA-D generally were the "easiest" and "hardest." 
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5. The pro tem must be a United States citizen, have a law degree, have been a 
state resident for ten years, be over 30 years of age, and have ten years legal 
experience (even though Arizona Rev. Stat. § 12-146 only requires five years of 
legal experience). 

6. There were discernible differences in the degree to which each judge 
participated, but this was attributed more to individual style than to ajudge's 
being a pro tem or not. Interview results confirmed staffs obsenrations. 

7. Half the cases are faster and half slower than the median case. The 
National Center's figure differs by 3.8 months (30 months to 26.2 months) from 
that calculated by the Arizona administrative office of the courts. The AOC 
sample included all civil cases, not just those concluded by memorandum 
opinions. 

8. ThIs result may reinforce the argument of some that appellate courts have 
much less flexibility in judicial productivity than trial courts and that adding 
judges may have to be a response to delay and growing backlogs more often at the 
appellate level than at the trial level. q. P. Carrington, D. Meador, & M. Rosenberg, 
Justice on AppeaZ (St. Paul, Minn: West Publishing Co., 1976). 

9. Time intenral figures and type of disposition figures for this study were 
calculated from data supplied by the court of appeals. As a result of a computer 
problem during the course of this study, the court was not able to indicate which 
cases disposed after October 1985 had oral argument. As a result, figures 
reported for the study groups were calculated from cases that were argued 
or submitted after September 13, 1984, and disposed before November 1, 1985. 
Data were available for all Department E cases that were disposed through 
June 1986. 

10. Arizona Court of Appeals, Administrative Order, May 7,1984. 
11. The Administrative Order establishing Department E states that all 

cases will be disposed of by memorandum decisions as provided for in Rule 28, 
Arizona Rules of Civil Appellate Procedure. 



CHAPTER TEN 

The Connecticut 
ilial Referee Program 

The trial courts of Connecticut are highly unified. All cases except 
those involving estate matters are heard in the Superior Court. The 
portion of the Superior Court's caseload that is comparable to that of a 
generaljurisdiction court in other states is heard in the 'Judicial district" 
(JD) locations of the court. The state is divided into 12 judicial districts, 
with at least one JD court location in each. There were 125 judges at JD 
locations when the program began; six more were approved by the 
legislature during its course.! 

In the early 1980s the growing backlog of civil cases aWaiting trial in 
the JD courts, causing waits of 5 to 6 years for jury trials in some courts, 
was generating concern both inside and outside the legal community. In 
an effort to reduce the backlog and delay in the court. the then Chief 
Justice, John A Speziale, announced a program to use attorneys as trial 
referees to conduct non jury trials. A trial referee program was proposed 
rather than a judge pro tern program because of state constitutional 
limitations on the exercise of judicial power. Referees conduct civil, 
nonjurytrials in cases seeking damages in excess of$15,000. The current 
Chief Justice, Ellen Ash Peters, has continued and vigorously pursued 
the program. 

Experienced lawyers were encouraged to participate in the program. 
They were divided into two groups, depending in part on how much time 
they were expected to be willing to devote to the program. Retired lawyers 
were asked to participate up to full-time as trial referees. Active lawyers 
were asked to serve as cases arose that involved their legal specialty (for 
example, medical malpractice). The lawyers were to supplement the 
judges already hearing nonjury civil cases. 

112 
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Refereed trials are conducted in a manner similar to regular court 
trials. Referees are called "your Honor" or "Mr. Referee" by the litigating 
attorneys. Following trial, the referee decides the case, writes amemoran
dUIll of decision, and the judgment is rendered accordingly by a superior 
court judge. There are provisions in the enabling rules for litigating 
attorneys to file motions with the referee to correct the memorandum and 
also to present objections or exceptions to a superior court judge at a 
"short calendar" hearing. The judge then reviews the memorandum of 
decision and the objections or exceptions filed and makes his or her 
deciSion whether to accept the memorandum and enterjudgment on the 
case. Those few cases in which the memoranda of decision are not 
accepted initially may be referred back to the same or another referee or to 
another judge for additional proceedings. Once judgment is entered on a 
case, any further objections are handled as appeals in the appellate 
courts. (See Appendix C for the rules of the program.) 

Goals 
The program was implemented with the following goals in mind: 

1. Reduce the size of the civil court-triallist2 by using trial referees to 
conduct additional nonjury trials. 

2. Once the non jury trial list has been reduced to an acceptable size, 
reduce the size of the civil jury-trial list by transferring judges to the 
jury side of the court from the nonjury side. 

3. Accomplish the above at no greater cost to the judicial system than 
processing the cases with judges. 

Each goal is quantitative in nature, and progress in meeting it can be 
measured using caseload management and court finanCial data. Speedier 
dispositions were expected to follow from achieving these goals, but there 
were no explicit goals regarding a reduction in the time to trial. 

The program also had some qualitative goals that were understood 
but not explicitly stated: 

1. The quality of decisions on the cases heard by referees should not be 
perceived to be less than that of decisions in cases tried by judges. 

2. The program should enhance the already good relations between 
bench and bar. 

At the beginning, the program was recognized as having certain 
risks: 

1. The provisions for objections and exceptions might be used by 
litigating attorneys in a large number of cases, resulting in large delays 
between the end of the refereed trial and final disposition. 
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2. Delay had the potential for eliminating any gains made by the program 
in shortening the interval between being placed on the trialHst and the 
start of trial. 

3. Attorneys might try to avoid the program by requesting a jury trial 
more often. 

Operation of the Program 
The program was announced on October 25. 1983, and implemented 

soon after. Trial referees were nominated by the administrative judge of 
each JD location and appointed by the chief justice. The first group of 
lawyers selected to be trial referees were sworn in for a one-year term on 
February 1. 1984. The program was established in all twelve JD courts 
across the state at the same time. with general guidance from the state 
court administrative office as to how it was to be implemented. Each JD 
court was allowed to operate its own version of the program to fit with its 
already established procedures. 

In order to obtain a broad view of program operations while confining 
the time and cost of the evaluation to reasonable limits, it was decided to 
conduct the project evaluation at three sites, two large courts (New Haven 
and Bridgeport) and one medium-sized court (Waterbury). Because of the 
nature of the program and available data, the quantitative evaluation 
used a "before-and-after" model in which the situation before implemen
tation of the program was compared with the situation during and after 
the program's start. 

Bridgeport uses a master calendar system for its civil cases. Cases are 
assigned by the presidingjudge to a trial referee at the calendar call on the 
morning of the scheduled trial date. The referee takes all the time he or 
she needs to review the file. in part to determine that there is no conflict of 
interest, and then the trial begins. The distribution of the types of cases 
disposed by refereed trial in Bridgeport and the two other study sites 
during FY 1985 is given in Table 17. Ninety-five percent of all cases 
assigned to trial referees in each of the study sites involve either tort or 
contract disputes. 

In Waterbury, the litigating attorneys in each case participate in the 
selection of the trial referee. Once a referee is assigned, the litigating 
attorneys work with the referee to schedule the trial when all are available. 

The presidingjudge in New Haven personally assigns all cases to trial 
referees. Once assigned, the judge's court clerk works with the referee and 
the litigating attorneys to select a trial date. 

The program has been used in differing degrees by the three sites. 
The presidingjudge in Bridgeport assigns all court-trial cases either to a 
trial referee or to a factfinder; thus he can assign all judges to hear jury 
trials. The factfinder program is another judicial adjunct program, 
implemented in Bridgeport, New Haven, Hartford, and Stamford in July 
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TABLE17 
Distribution of types of cases disposed by 
refereed trial, with state totals, fiscal year 1985 

TOTAL 
Bridgeport New Haven Waterbury STATE 

Contracts 35 13 lO 154 

Torts 21 4 12 72 

Property 1 0 0 18 

Eminent domain 0 0 0 2 

Wills 0 0 1 2 

Miscellaneous 2 1 0 21 

TarnLCASES 59 18 23 269 

TABLE18 
Changes in the court~tria1list. 1983 to 1986 

Bridgeport New Haven Waterbury 
Courl-triallist 

July 1983 1.237 2.164 664 
July 1984 1.lO4 1.530 414 
July 1985 495 909 306 
July 1986 355 275 169 

Percentage change from 
July 1983 to July 1986 -71% -87% -75% 

Number of cases 
disposed by 

Referees 

Januruy 1984 to July 1985 120 52 45 

Refereed trials 

Januruy 1984 to July 1985 58 24 29 

Factfinders 

After full hearing. July 1984 
to July 1985 54 50 16 

1983, to dispose of civil cases with a demand of $15,000 or less. Through 
the use of the two judicial adjunct programs, Bridgeport has been able to 
reduce by more than one-half the size of its court-trial list in two and a 
half years, from 1,315 cases in Januruy 1984 to 355 cases in July 1986. 
Table 18 shows the impact the two judicial adjunct programs have had on 
the court~triallist at all three study sites. 
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In New Haven the presiding judge assigned cases to trial referees 
through early 1985, but then temporarily discontinued the use of 
referees. When we visited the court in the summer of 1985 there were 
indications that he once again was assigning cases to trial referees. Only 
longer court trials (estimated to last two days or longer) are assigned to 
referees. No judges were reassigned from court to jury trials in New Haven 
during the course of the study. 

The court in Waterbury assigns a few court-trial cases each month to 
referees. Its court-trial list was considerably smaller than either Bridge
port's or New Haven's when the program started, so the need to use 
referees was not so great. 

Quantitative Evaluation 
Despite the differences in implementation of the program at each JD 
court and the extent to which it has been used in each of the three sites 
evaluated, the caseload data from each court are quite Similar. 

From January 1984 through June 1985, from one-quarter to almost 
one-half of all cases referred to referees were disposed before the start of 
trial (see Table 19).3 Of those disposed before trial, most were disposed by 
settlement or stipulated judgment. Most cases that continued to trial 
were disposed by judgment. Only in Waterbury did the number of cases 

TABLEl9 
Manner of disposition of cases assigned 
to trial referees, January 1984 through June 1985 

Brldgt:port New Haven Waterbury 

Disposed before trial No. Percent No. Percent No. Percent 

Default 0 0 2 4 0 0 

Settled/stipulated judgmen t 37 31 9 17 5 11 

Dismissed 0 0 8 15 0 9 
Withdrawn 8 7 4 8 6 13 

Subtotal 45 38 23 44 11 24 

Disposed after start of trial 

Judgment 58 48 24 46 29 64 
Stlpulatedjudgment 6 5 1 2 0 0 

Settled/withdrawn/dismissed 11 9 4 8 5 11 

Subtotal 75 62 29 56 34 76 

TOTAL 120 100 52 100 45 100 
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disposed by judgment make up over half (64 percent) of the cases 
originally referred to trial referees. 

The program was used more in Bridgeport and Waterbury than in 
New Haven. During FY 1985 refereed trials accounted for 4.7 percent of all 
cases removed from the court-trial1ist in Bridgeport. In Waterbury. 5.5 
percent of the court-trial list removals were by refereed trial. The 
comparable figure for New Haven was 1.3 percent. 

The discussion that follows focuses on data from Bridgeport, unless 
otherwise indicated, as Bridgeport of the three courts studied best 
demonstrates the impact a program of this type can have on case 
processing. We understand that Bridgeport is representative of what 
happened in a number of other JD courts that were not included in 
our study. 

Figure 4 shows the size of the court-trial list and the jury-trialllst 
from July 1978 to July 1986. There has been a gradual decline in the 
number of cases awaiting court trials since mid-1980, before the 
implementation of either the factfinder or the trial-referee program. The 
decline was much steeper after the start of the trial referee program. The 
jury-trial list case10ad increased slightly until mid-1983, but it has been 
headed down since. 

Figure 5 shows the number of cases added to and removed from the 
court- and jury-trial lists. The number of cases added to the court-trial list 
has been declining gradually in Bridgeport since early 1979. DispOSitions 
from the court-trial list peaked in 1981, seesawed for the next three years, 
but increased dramatically, far surpassing tlle number of cases filed, in 
late 1984. after the start of the trial referee program. This graph suggests 
that LlJere is a six-month lag before the benefits of a new program become 
visible in the caseload data. Dispositions from the court-trial list 
increased in the period that began six months after the start of the 
factfinders program and again in the period that began six months after 
the trial referee program began. Dispositions from the court-trial list 
exceeded additions to ~t from January 1984 at least through July 1986. 
The effect of this increase in disposed cases is seen in the dramatic 
decline in the court's pending caseload between January and July 1986. 

Figure 6 shows the median age of all cases on the court -trial list for all 
three study sites. The median age has been decreasing gradually since 
before the start of the program in all study sites and for the entire state.4 

Because of the prior introduction of the factfinderprogram, the impact of 
the trial referee program on the decreasing time to disposition is 
uncertain. but it appears that the referee program contributed to an 
acceleration in the rate of decline in time to disposition. Without 
question, the combination of the two programs was powerful.5 

The number of cases added to the jury-trial list in Bridgeport has 
been increasing gradually since 1981, closely shadowed by the number of 
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FIGURE 4 
Pending trla11isthistory. 1979-1986 
Bridgeport Superior Court 
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cases disposed from it. The net result of these two factors has been a slight 
decrease in the number of cases awaitingjurytrials (seen in Figure 41. It is 
the view of t..1Je litigating attorneys interviewed that the referee program is 
not causing any demonstrable additions to the jury-trial list. 

The bars in Figure 7 represent the median case processing times for 
major types of cases disposed by judges and trial referees. (So few eminent 
domain and wills cases were disposed by them that these case types were 
not included in this graph.) The portion of the bar below the zero-line 
represents the median time from case filing to being placed on the trial 
list; the portion above the zero-line represents the median time from 
being placed on the trial list to disposition-the portion of time during 
which the case is under the active control of the court. As indicated 
previously, 95 percent of the cases assigned to attorney trial referees in 
Bridgeport were either torts or contracts; the sets of bars for these cases 
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FIGURE 5 
Cases added to and disposed from trial lists. 
1979 through 1986. Bridgeport Superior Court 
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FIGURES 
Court-trial list median age of 
pending cases (months), Connecticut Superior Court 
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show that the median time from being placed on the trial list to 
disposition decreased from 1983 to 1985. (It should be added that the 
factfinder program deals exclusively with contract cases, so the decrease 
for contract cases represents a combination of the effects of the 
two programs.) 

The bars for contract and tort cases demonstrate another change 
that is occurring in the court. At the same time that the portion of the 
bars above the zero-line (time from trial request to disposition) is 
decreasing, the portion of the bars below the zero-line is increasing. 
although not by as much. This suggests that in 1984 attorneys Waited 
longer before requesting that a case be placed on the court-trial list than 
they did in 1983. and that the same result followed in later years. One 
explanation for this shift is that the attorneys wp.re adjusting to the 
quicker trial dates each successive year by waiting longer (possibly until 
discovery was more complete) to request a trial.6 

Figure 8 shows what happened to cases on the jury-trlallist for the 
same time intervals~filing to being placed on the jury-trial list and being 
placed on the jury-trial list to disposition. Most jury cases are vehicle torts. 
other torts. or contract cases. In 1984. the time from being placed on the 
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FIGURE 7 
Court-trial list cases disposed FY 1983 through 
FY 1986*, Bridgeport median time-to-disposition (days) 
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jUly-trial list to disposition increased for all types of cases except 
"miscellaneous." It decreased for torts and "miscellaneous" cases in 1985, 
but increased again for contracts. By January 1986 the time from being 
placed on the jury-trial list to disposition was lower for all but "miscel
laneous" cases. If the courts continue to use mal referees and more judges 
continue to hear jury trials, the jury-tIial list should soon be brought 
under control (Goal 2, above). 

VelY little use was made by attorneys of the provisions in the rules to 
file motions to correct, objections, or exceptions in any of the three sites 
studied (see Table 20). Motions to correct (filed with the referee) ranged 
from a low of3 percent of all cases disposed by judgment in Bridgeport to a 
high 0[20 percent in New Haven. But only one case in New Haven followed 
up the motion to correct with exceptions that had to be resolved by a judge 
at the short calendar healing. Objections to the referees' memoranda of 
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F1GURE8 
Jury-trial list cases disposed I<"Y 1983 through 
FY 1986*, Bridgeport median time-to-disposition (days) 
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decision were filed somewhat more often than were motions to correct, 
ranging from 9 percent of all cases disposed by judgment in Bridgeport to 
25 percent in Waterbury. No memoranda of decision were rejected at the 
short calendar hearing at any of the study sites, so the "double trial" 
problem that was a concern at the start of the program did not develop. 
'!\vo cases disposed by trial referees were appealed to the supreme court 
challenging the constitutionality of the trial referee program, however. 
The Supreme Court has upheld the constitutionality of the program but 
has required consent of the parties to conduct refereed trials? 

Some of the differences between the way the program was imple
mented at the three study sites are reflected in their time-interval data In 
Bridgeport, where the case is assigned to the referee at the calendar call 
on the morning of the scheduled trial date, trials start normally on the day 
they are assigned. In New Haven, where the trial date is scheduled only 
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TABLE20 
Motions to correct, 
exceptions, and objections filed at the 
three study sites, January 1984 to June 1985 

Bridgeport New Haven Waterbury 

TOTAL CASES DISPOSED 
BY REFEREES 120 52 45 

TOTAL DISPOSED BY 
TRIAL JUDGMENT 58 24 29 

Cases with motions 
to correct 2 5 2 

Cases with exceptions filed 0 1 0 

Cases with olljections filed 6 5 6 

Cases in which memoranda 
of decision were rejected 0 0 0 

after the case has been assigned to a referee, the average time from 
assignment to start of trial is 19 days. As mentioned above, the court in 
New Haven has made it a policy to assign cases with longer expected trials 
to referees, Average referee trial length in New Haven is approximately 
one-half day longer than in either Bridgeport or Waterbury. and a lower 
percentage of New Haven's trials lasted one day or less (48 percent. versus 
58 percent in Bridgeport and 67 percent in Waterbury). 

The entire process from assignment to short calendar hearing is 
much faster in Bridgeport than in either New Haven or Waterbury. Part of 
this is due to the faster start cases get in Bridgeport. but most of the time 
savings in Bridgeport comes after the hearing starts. 

Table 21 shows the amount oftime referees devoted to the program 
per case at each ofthe three study sites. Referees in New Haven report that 
they spend almost twice as much time on specific tasks related to the 
trial-referee program as referees in either Btidgeport or Waterbury. Again. 
this may be a result of the stated New Haven policy of assigning cases with 
longer expected trials to referees. It may also be an indication of a 
difference in the way lawyers practice law in the three sites. 

In all three sites the presiding judge of the court handled all of the 
referee program short calendar hearings. Most short calendar hearings 
were reported to have lasted one minute or less. The longest reported in 
each site lasted less than thirty minutes. 

At the beginning of the second year of the program the number of 
cases disposed from the jury-trial list for the whole state was larger than 
the number of cases added to it. The court still needs the extrajudicial 
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TABLE 21 

Distribution of time referees spend disposing of one case 

Bridgeport New Haven Waterbury 

Reviewing record 

Mean 1.5 hours 2.2 hours 1.1 hours 

Median 1.0 2.0 1.0 

Range 0-10 .3-8 0-4 

Preparing findings 

Mean 2.0 5.2 2.0 

Median 1.0 3.0 1.5 
Range 0-19 .5-44 .5-6 

TOTAL NONTRlAL TIME 

Mean 4.0 12.5 4.8 

Median 3.9 7.0 4.0 

Range 0-40 1.5-102 1.2-13.5 

Average trial length 1.4 days 2.0 days 1.3 days 

Note: The "mean" Is the result of dividing the sum of all Instances by tile number of 
Instances. In this setting. it Is the sum of all time spent on all cases divided by the 
number of cases. The sum of the mean time reviewing the record and preparing 
findings does not equal the mean total trial time because different numbers of cases 
were used in the calculation of these figures. 

The "median" value Is the value in the exact middle of the range. when all the 
cases are ranked In ascending order by that variable. In this settIng. it Is the amount 
of time for which half the cases require more and half require less time. 

resources the trial referees provide. but at the end of this evaluation it is 
clear that the court has made substantial progress toward solVing its 
backlog problems in both the civil court-trial and j ury-trial lists. 

The contribution of the trial referee program is apparent. but as in 
the PhoeniX court of appeals pro tempore judge program. all of the 
improvement cannot be attributed to the adjunct program alone. Con
necticut's judicicd leadership emphasized the need to reduce delay in 
processing civil cases; the trial referee program was one part of the effort. 
Its impact was significant, but not the sole basis for the fairly dramatic 
results achieved. 

Qualitative Assessment 
Two related tasks were undertaken at each of the three study sites to 
assess the attitudes of the participants in the program (court administra
tive personnel. judges. attorneys serVing as trial referees. attorneys 
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litigating cases before trial referees, and their clients.) The first task was 
to interview a sample of members of the first four groups. The second was 
to sample the opinions of judges, referees, litigating attorneys, and their 
clients through questionnaires. 

Questionnaire Response Rate 
The response rate for the questionnaires was best for judges and trial 
referees; between 70 and 80 percent of the questionnaires sent to these 
groups were returned. The response rate for litigating attorneys was 
approximately 45 percent and for parties. approximately 10 percent. 
Results of the interviews and questionnaire responses are combined here 
to give an overall assessment of the reactions of each of these groups to 
the program. 

Overall Assessment 
Although the vast majority of the respondents of each group support the 
program, there was a small but vocal minority of judges and litigating 
attorneys who strongly oppose it. SUpp0rt from the trial referees them
selves is the most positive. In: their questionnaire responses. they rate the 
program as being very worthwhile (4.8 on a scale of 1 to 5 with 5 being 
"very worthwhile" and 1 "definitely not worthwhile"). On this same scale, 
litigating attorneys give the program a rating of 4.25 and judges a 3.7 
(close to the neutral position of3). 

Figure 9 contains the judges', referees'. and litigating attorneys' 
reactions to some specific statements about the program. 

Comments of Litigating Attomeys 
All participants agreed that the one element that is most critical to the 
continuing success of the program is that the quality of the attorneys 
serving as trial referees remain at its current high level. There was some 
concern that if the program were to be made permanent, the continUing 
time demands on the referees would force some to withdraw from 
the program. 

Although the litigating attorneys are predominantly supportive, 
their support is not without some reservations. Many of the litigating 
attorneys offered suggestions for improving the program. 

They prefer that their trials be scheduled for a day certain and do not 
like the practice in all three sites of overscheduling court trials in the 
belief that not all the cases will proceed to trial.B Some would prefer a more 
formal atmosphere for the refereed trials but the majority think that the 
facilities used for them are comparable to those used forjudge-conducted 
trials. They believe that the trials themselves are appropriate in tone and 
demeanor. Some mentioned that the powers of the referees should be 
clarified. Some litigators would like referees to be able to accept stipula-
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FIGURE 9 
Opinions of program 
participants toward referee program 
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tions of judgment. which they cannot do at the present time because of 
the state constitutional restrictions on the exercise of judicial powers, 
and to impose sanctions on litigating attorneys who do not abide by the 
time frames for submitting documents established for the program. 

One attorney noted that even though the program is reducing the 
backlog. he believes it is not doing anything to correct the underlying 
problems that had caused the backlog to develop originally. He hoped the 
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energy and resources used to run the program would not take away from 
the effort needed to solve the continuing, underlying calendar problems. 

Comments of Referees 
Attorneys who serve as referees are even more supportive of the program 
than are litigating attorneys. Most are willing to serve the court, some for 
lengthy periods of time, for little or no compensation so long as they feel 
that their service is benefiting the court. Although few expressed any 
interest in becoming a judge, they enjoy the experience of serving in a 
judicial capacity. 

Some noted that they had learned some things while Sitting on the 
bench that would improve their practice of law. (This was a common 
observation in the Tucson and Portland judge pro tem programs, too.) 
Most said that they would continue to serve if the program were 
continued. The only referees expressing some reluctance are either solo 
practitioners or those who have already been called on extensively. Some 
indicate that serving has cost them or their partners lost business and 
income. but so long as the time commitment is kept witbin reasonable 
limits, they are willing to continue. 

Costs and Administrative Issues 
The major cost of the program has been paying the fees requested by some 
ofthe trial referees. Referees are permitted to be paid $20 per hour up to a 
maximum of $1 00 per day of trial. Payment is made only on request. 

In all three sites some trial referees have requested to be paid. A total 
of $32. 778 was requested by trial referees serving in fiscal years 1984 and 
1985 for the entire state. During FY 1985, the average fee for each case 
disposed by trial at each of the three study sites, including dispositions by 
referees who did not request payment, was: Bridgeport, $209.01; New 
Haven, $90.26; and Waterbury, $196.74. As stated previously, referees 
s~rving in New Haven spent almost twice as much time on each case as 
referees in the other two sites, but they requested less than half the fees 
per case. 

There were other costs incurred at each of the sites as a result of the 
program. Some costs actually represented the reallocation of already 
existing resources. such as the portion of the salaries of the administrative 
staff at each court location who were responsible for administering the 
program.9 Other costs represented shifting costs of court support staff 
such as court reporters. who would have been needed eventually. None of 
these costs involved spending any "new money." "New money" costs 
included the cost of making duplicate copies of the file of each case for the 
referee. the cost of preparing necessary notices for the refereed trial. ~d 
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postage for sending them. Neither the reallocation nor the "new money" 
costs has been estimated by court officials, but they are all believed to be 
insignificant when compared to the referees' fees. 

A not-insubstantial indirect administrative cost involved the time of 
the civil caseflow manager ofthe state Judicial Department. He estimates 
spending an average of about 10 hours per week on this program 
assisting trial courts throughout the state with administrative and 
calendar questions, supervising data collection, and coordinating with 
the National Center. His time represents an annual indirect cost, 
including fringe benefits and associated overhead, of about $16,125. 

At the outset of the program it was thought that there might be a 
need to construct facilities and convert courtrooms. The presidingjudge 
at one of the s~udy sites said that he would like to acqUire a portable 
bench for his court that could be carried to one or another of the hearing 
rooms to add a measure of formal atmosphere to refereed trials, bu t there 
were other items his courthouse needed more. Through mid-1985, no 
money had been spent by any of the three evaluation courts on capital 
improvements for the trial referee program. 

Overall Assessment 
In the past three years, the court-trial list has been reduced in size at all 
three study sites and across the state as a wholt. Time from being placed 
on the court-trial list to disposition has decreased, dramatically in some 
court locations. It is not possible, however, to state how much of this 
reduction is the result of the implementation of the trial referee program, 
how much is an extension of a trend started in the early 1980s and how 
much was caused by the factfinding program implemented in two of the 
study sites apprOximately one year before the trial referee program began. 
The trial referee and the factfinder programs are targeted at different 
portions of the civil caseload; the combination of the two appears to have 
been very effective. 

The improvement noted in the three sites seems to be greater than 
can be attributed to the trial referee program alone or in combination 
with the factfinder program. Nonetheless, one Connecticut observer 
pointed out that the results of the trial referee program were the most 
dramatic and were needed statewide to convince some judges that 
calendar management might be effective in reducing delay. We under
stand that the trial referee program was managed more tightly in some 
courts than the general calendar. Their combined success demonstrated 
that the court could assume general calendar control. Once it became 
apparent that delay was not inevitable, improvement accelerated and 
gained a momemtum of its own. As in other sites the judicial adjunct 
program was only part of the reason for the magnitude of improvement, 
but it seems to have been a critical catalyst. 
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A majority of the legal community. both attorneys fu~d judges. 
support the program. Some of the problems that were anticipated at the 
start of the program. such as excessive challenges to the referees' reports 
and conflicts of interest that would not be identified and would result in 
tainted proceedings, have not developed. 

The program has brought about significant reductions in the size of 
the pending court-trial caseload in courts. like Bridgeport, that have 
made extensive use of it. There have been associated reductions. albeit 
not yet as large. ip the jury-trial-list pending case1oad. as well. Nonetheless. 
there are some modifications in the program that might improve it. 

1. An orientation program was offered to the trial referees at the start of 
the program. but many said that additional training would have been 
helpful. For example, one referee found it necessary to review the rules 
of evidence before making some rulings. This and other topics could be 
covered briefly in an expanded training program. Orientation of 
litigating attorneys also could be expanded. Descriptions of the 
program and how it was designed to operate were printed in local bar 
publications. The procedures that were to be followed in refereed cases 
had been specified as early as 1969 in an opinion of the Supreme 
Court. to But this was not sufficient. Court staff reported that there still 
is some confusion concerning what options are available for objecting 
to a trial referee's report. This confUSion might be eliminated byfurtber 
efforts to educate litigating attorneys about the program. 

2. The powers of the trial referees need to be specified with regard to 
accepting stipulated judgments and imposing sanctions on litigating 
attorneys who do notfile their required papers on time. If these powers 
were clarified. trial referees probably would have less trouble complet
ing cases and dispositions would be more timely. 

3. The court needs to clarify the priority of refereed trials in relation to 
other court business. Both trial referees and litigating attorneys stated 
that judges from other judicial districts have refused to acknowledge 
that the litigating attorneys were in trial when the trial in question was 
being conducted by a referee. This is a particular problem in larger 
jurisdictions. 

4. Some attempt should be made to simplify the procedures for accepting 
the referee's memorandum of deciSion. The current potentially three
stage procedure is unnecessarily cumbersome and could be modified 
to eliminate some of the redundancy, especially since eh.-perience shows 
it is not being used frequently. 

Trial referees will continue to be a Significant part of Connecticut's 
effort to bring the civil caseload under control. When the National Center's 
involvement in the evaluation of the program at the three court locations 
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ended, there were indications that thf' size of the pendingjury-triallist had 
leveled off (Waterbury) or begun to decrease (Bridgeport and New Haven). 

Notes to Chapter Thn 

1. In 1986 the Governor recommended an additional six judgeships for 
1987. 

2. Within twelve months ot case filing the litigating attorneys notity the court 
that the case is ready for trial by requesting that it be placed on either the 
court-trial list or the jury-trial list. The court monitors whether and when 
attorneys place matters on a trlallist; it concentrates its attention on monitoring 
the size and age of these two trlallists. 

3. Even more ('ases were disposed by being threatened with being referred to 
a trial referee. These cases do not appear in the caseload data as referee 
dispositions but they could be attributed to itwere data-gathering capacity more 
sophisticated. 

4. ByJanuary 1985. the court-trial list in Bridgeport had been reduced so 
much (see Figure 4), that the proportion of older cases in the pending caseload 
increased. From this list the court tended to dispose of newer cases. so the 
median age of the cases remaining on the court -trial list began to increase. By the 
end of 1985 the median age of the pending caseload was back to the same low 
leveli t had been inJanuary 1985. indicating that during 1985 the older pending 
cases were disposed. 

5. The rate of decrease was even greater in New Haven (as shown by the 
greater negative slope of the New Haven line in Figure 6) yet New Haven did not 
use the referee program as much as Bridgeport. This suggests that the statewide 
effort to reduce delay through general improvements in calendar management 
as well as speCial programs such as the trial referee program contributed to the 
improvements seen in the three evaluation sites and in the state. 

6. Cj.. B. Mahoney, L. Sipes, & J. Ito. Implementing Delay Reduction and 
Delay Prevention Programs in Urban Trial Courts: Preliminary FindingsJrom 
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CHAPTER ELEVEN 

The Minneapolis 
Mandatory, Court
Annexed Arbitration 
Program 

The Fourth Judicial District Court in Hennepin County (Minneap
olis) is the largest general jurisdiction court in Minnesota. It has original 
civil and criminal jurisdiction and also appellate jurisdiction from the 
limited jurisdiction county courts. In Hennepin and Ramsey (St. Paul) 
counties the district court also has jurisdiction in probate and juvenile 
cases. In these two counties only, the limited jurisdiction courts are 
municipal courts \vith jurisdiction in civil actions under $15,000, forCible 
entry and unlawful detainer, misdemeanors, and ordinance violations. 

There are 25 district court judges in Hennepin County. SiXjudges are 
assigned to criminal cases, two to juvenile, one to probate, one to family 
court. and one to mental commitments. The remaining 14 judges are 
assigned civil cases on an individual calendar basis when the case is filed 
with the court'! All but she of the judges rotate between the civil and 
criminal divisions, spending siX weeks on criminal cases and twelve 
weeks on civil cases. At present. a municipal court judge serves as chief 
judge of the judicial district, including the district court. 

Developing the Program 
In 1983 a special task force was created to review the civil court-trial 
calendar in Hennepin County. The 12-member task force was composed 
of a retired chief judge of the Hennepin County district court, a retired 
Minnesota Supreme Court justice, seven attorneys, and three nonlawyer 
public members. Its final report was made January 31, 1984. Following 
are some of the major conclUSions reached by the task force: 

131 
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1. The elapsed time from filing of the note of issue2 to the time of final 
disposition of a civil court case in Hennepin County increased 
substantially from 1980 to 1983. According to statistics of the state 
court administrator. this time increased from 310 days to 475 days. 

2. The number of pending civil cases in Hennepin County also incleased 
substantially from 1980 to 1983. Table 22 shows the number of 
pending cases in Hennepin County as of September in the years 1980 
through 1983. 

3. Neither the number of civil complaints filed nor the number of notes of 
issue filed increased significantly during the period 1980 through 
1982 (see Table 23). 

4. iill increase in judicial time needed for the criminal. juvenile, family, 
and mental health divisions of the court together with the growing 
complexity of civil litigation in the district also contributed to delay in 
civil case processing. 

TP.BLE22 
Trend in pending civil cases, 
September 1980 through September 1983 

Year Civil cases pending 

1980 2,136 

1981 2,600 

1982 3.619 

1983 3,566 

TABLE 23 

Civil filings, 1980 through 1982 

Year 

1980 

1981 

1982 

Civil complaints 
filed 

13,828 

14,033 

14,000 

Percent increase 
over previous year 

22 

39 

-1 

Notes of issue 
filed 

3,404 

3,852 

3,370 

The major task force recommendation was to switch from master to 
individual calendaring for the civil judges. It was also suggested that the 
court consider adopting an altertlatlve dispute resolution mechanism 
such as mandatory. nonbinding. court-a...'Ulexed arbitration. 

District court judges began immediately to plan for implementation 
of the major task force recommendations. By mid-1984. the Minnesota 
state legislature had passed Minnesota Statutes. section 484.73, author-
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izing the establishment, on a local-option basis, of nonbinding, manda
tory arbitration programs in the state's district courts, allowing the 
Hennepin County district court to proceed with development of its 
arbitration program. 

Under the auspices of the Hennepin County Bar Association. rules 
were drafted for the arbitration program. National Center for State Courts 
project staff reviewed the rules and offered suggested forms for use in 
operating the program. The rules were submitted to the supreme court 
for approval in January 1985. 

The district court set July 1, 1985, as the date it would s"Witch to 
individual calendaring and the offiCial beginning of the arbitration 
program. It was announced to the local bar members that applications to 
serve as arbitrators were open to all attorneys who had been admitted to 
practice in Minnesota for a minimum of five years. About five hundred 
attorneys applied to be arbitrators; 396 were placed in the available pool. 

DeSCription of the Program 
The arbitration program was designed to accept the referral of civil cases 
Within 30 days of the filing of the note of issue or after the expiration of 
the 90-day nonreadiness period, allowed if a party files a certificate of 
nonreadiness for trial when the opposing party has filed a note of issue. 
All civil cases are eligible for the program With some exceptions: 

o Those within the money-damage jurisdiction limit of the Hennepin 
County Conciliation Court ($2,000) 

o Those asking more than $50,000 in money damages3 

It Those that include a claim for equitable relief that is neither 
insubstantial nor frivolous 

It Those removed from the conciliation court for a trial de novo 
It Class actions 
III Those involvIng family law matters4 

o Unlawful detainer actions 
III Those involving title to real estate 

The arbitration hearing is to be conducted within 60 days of a case's 
referral to arbitration (or upon expiration of the discovery period when a 
certificate of nonreadiness has been filed). HearIngs are conducted by a 
single arbitrator in courtrooms provided by the court, With the rules of 
evidence construed liberally in favor of admiSSion. (The rules of the 
arbitration program are reproduced in Appendix D.) 

The arbitrators have the following powers: 

(I To administer oaths or affirmations to Witnesses 
o To take adjournments upon the request of a party or upon his or her 

own initiative when deemed necessary 
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• To permit testimony to be offered by deposition 
6) To permit evidence to be offered and introduced as provided in the 

rules 
4) To rule upon the admissibility and relevancy of evidence offered 
I) To invite the parties, on reasonable notice, to submit prehearing or 

posthearing briefs or prehearing statements of evidence 
I) To decide the law and facts of the case and make an award accordingly 
Q To award costs, not to exceed the statutoI}' costs of the action 
e To view any site or object relevant to the case 
6) Any other powers agreed upon by the parties 

The last item is used liberally to grant arbitrators powers that parties 
believe would assist their arbitration. The arbitrators have lO days after a 
hearing within which to file their awards with the court administrator 
unless an extension is granted. In practice, many arbitrators file their 
awards immediately after the hearing. If no party files a request for trial 
wi thin 20 days of the award, the court administrator enters the award as 
ajudgment in the case. 

Either party may without penaltyappeal the decision of the arbitrator 
for ajuI}' or nonjuI}' trial. The trial is conducted as originally scheduled, 
that is, cases sent to arbitration do not "lose their place in the line" of 
cases wai ting for trial. A record of the arbitration hearing is to be made 
only upon request of the arbitrator. Such record is deemed the arbitrator's 
personal notes and is not subject to discoveI}'. Information stemming 
from the arbitration hearing is not put in the case file until after final 
disposition of the case. 

Arbitration hearings were first conducted on Tuesdays and Thurs
days with four or five arbitrators hearing a total of eight to ten cases per 
day (two cases per arbitrator). Referrals to the arbitration program were 
greater than initially expected, and hearings are now conducted Monday 
through Friday, with each arbitrator ini tially assigned three cases. 

The court has limited computer support for civil case management. 
The arbitration program is therefore monitored through a manual 
system integrated with the existing manual civil case processing system. 
Information collected on a face sheet by the court includes: 

Case number 
Date of filing 
Type of case 
Dollar amount requested 
Type of trial requested 
Estimate of trial time 
Date of filing note of issue/certificate of readiness 
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Date of filing certificate of nonreadiness 
Date case sent to arbitrator 
Date of arbitration hearing 
Date arbitration award filed 
Amount of arbitration award and for whom 
Date of subsequent request for trial 
The party making the trial request 
Type of disposition 
Date of disposition 

When the case is sent to arbitration, a copy ofthe face sheet is sent to 
the arbitration office. This office enters relevant information and when 
the arbitration process is complete, sends a copy of the face sheet, 
including the results of the arbitration, back to the court administrator. If 
the case has been disposed of. the arbitration information will be 
transferred to the original face sheet contained in the case file. For cases 
that go to trial, the arbitration information will be added to the court file 
only after the case has been disposed of. The purpose of this delay is to 
limit the possibility that the judge to whom the case is assigned will learn 
the outcome of the arbitration hearing. 

Program Goals 
As noted, the court implemented the arbitration program at the same 
time that it changed from a master to an individual calendar (locally 
referred to as "the Block") system for its civil cases. Both changes were 
being made in order to reduce case processing times, reduce the backlog 
of civil cases, and introduce more court control over the civil caseload. The 
extent of improvement in processing times and the amount of backlog 
reduction were not quantified by the court. 

Quantitative Evaluation 
Figure lOis a graph of the caseload of the arbitration program from its 
inception in September 1985 through June 1986. when data collection 
for this evaluation ended. "Cases added" includes all cases referred to the 
program by the blockjudges. "Cases removed" includes cases disposed by 
settlement before or during the arbitration hearing or as a result of the 
arbitrator's award and cases returned to the court either before the 
arbitration hearing or after completing arbitration with a request for a 
trial. The "pending"line indicates the number of cases awaiting arbitra
tion or the arbitrator's decision at the end of each month. 
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This graph shows that the program was eventually effective. Al
though the average number of cases added per month is higher than the 
average number removed, by January 1986 the program had achieved 
enough momentum to show that more cases were removed than added 
for four ofthe first five months ofl986, and the number of pending cases 
was reduced. 

FIGURE· 10 
Arbitration caseloadhistory. September 1985 
through June 1986, Hennepin County District Court 
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This evaluation will concentrate primarily on the cases removed from 
the arbitration caseload by any of the means of disposition listed above 
between September 1985 and end of June 1986. 

What Kinds of Cases Have Been Assigned to Arbitration? 
Half of the cases referred for arbitration from September 1985 through 
June 1986 had originally requested ajury trial; the other half originally 



MINNEAPOLIS MANDATORY, COUlIT-ANNEXED ARBITRATION PROGRAM 137 

requested a court trial. More than half the jury-trial cases involve a 
personal injury; one-quarter involve a contract dispute. Almost three
quarters of the nonjury cases are contract disputes. Table 24 gives alist of 
the types of cases that were referred to arbitration during the period. 

In 75 percent of these cases the requested amount was $50,000 or 
less, and in 90 percent it was less than $60,000, The median original 
dollar demand was less than $20,000. 

How Are Cases Disposed Of? 
The majority of cases removed through arbitration during the study 
period (56 percent) reached a final disposition either by settlement before 
or during the arbitration hearing (38 percent) or by accepting the 
arbitrator's award at the end of the hearing (18 percent) (see Table 25). A 
small number of cases were returned to the court before arbitration 
hecause of bankruptcy, or an appeal being filed in a related matter, or for 

TABLE 24 
'J.Ypes of cases referred 
to arbitration, September 1985 through June 1986 

TOTAL CASES Jury demand Nonjury demand 

Number Percent Number Percent Number Percent 

Contract 582 49 149 
Personal 

injuty 349 30 329 
Property 

damage 103 9 46 
Other/ 

unknown 148 13 60 

TOTAL 1,182 100 584 

TABLE 25 
Results of arbitration, 
September 1985 through June 1986 

Settled before or during arbitration 

Accepted arbitrator's award 

Requested trial after arbitrator's award 

Other (bankruptcy. returnecl to court, etc.) 

26 425 

56 

8 

10 

100 

19 

55 

69 

568 

Percentage 

38 

18 

36 

6 

75 

3 

10 

12 

100 

Unknown 

8 

2 

19 

30 
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some other reason the case being no longer thought suitable for 
arbitration. Slightly more than one-third of the cases removed from 
arbitration (36 percent) appealed for a trial de novo. 

What Factors Are Related to Arbitration Results? 
The amount qf money in controversy. As the original dollar amount 
demanded increased, case outcomes shifted from accepting the arbitra
tor's award for the "smallest" cases, to settlement for "medium-sized" 
cases, to requesting a trial for the "largest" cases (see Table 26). For all but 
the "more than $50,000" group of cases, more than halfwere disposed by 
arbitration or settlement. 

As Table 27 shows, the type of disposition shifts from arbitration to 
settlement to trial requests as the average dollar amount of the demands 
increases. Defendants demand a trial at a lower threshold of claimed 
damages than plaintiffs. 

Differences this large between the four outcome groups in Table 27 
can be expected to be caused by chance only 5 percen t of the time (usually 
expressed as a "probability value" of .05) when there are no differences 
between the underlying populations these groups represent. 

TABLE 26 
Arbitration program results comp91."cd with original 
dollar demand, September 1985 through June 1986 

Accepted 
arbitmtor's Trial 

award Settl",ment re9uest Other 

Original demand Percent Percent F~rcent Percent 

Less than $1.000 44 36 16 4 

$1,000 to $10,000 25 45 25 5 

$10,000 to $50,000 16 35 44 5 

More than $50,000 9 35 47 9 

TABLE 27 
Average original dollar demand for various outcomes 

Cases disposed by arbitration 

Cases disposed by settlement 

Trial request filed by defendant 

Trial request filed by plaintiff 

$21,294 

24.190 

33,561 

47,042 
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The type qf case. The percentage of cases removed from the 
court's list of active cases varies with the type of case and whether ornota 
jury trial is demanded. See Table 28. 

Property damage cases, both jury and nonjury demand, had the 
highest percentage of final dispositions; personal injury cases had the 
lowest. Generally, a larger percentage of non jury cases were finally 
disposed by arbitration than jUly-demand cases. 

TABLE 28 
Percent of cases with final 
disposition in arbitration process 
Case outcomesfor casetype/trial-type pairs 

Jury demand Arbitration 
Case type o!'nonj~ award accepted Settlement 

Property damage nonjuI}' 40 38 

Property damage juI}' 20 54 

Contract nonjuI}' 24 41 

other/unknown nonjuI}' 19 41 

Contract juI}' 14 38 

Personal InjuI}' JUI}' 10 37 

Other/unknown juI}' 12 30 

Personal InjuI}' nonjuI}' 20 16 

TABLE 29 
Settlement figure as a percent 
of original demand for 10 percent of cases 

Percent of Percent of 
original demand cases settled 

<0 (costs to defendant) 4 

0-20 to plaintiff 31 

>20-40 to plaIntiff 19 (median)" 

>40-60 13 

>60-80 15 

>80-<100 4 

100 6 

>100 8 

"Half the cases received a higherpercen t and half were awarded less. 

Tctal 

78 

74 

65 
60 

52 

47 

42 

36 
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Case age. The time between filing and assignmen t to arbi tration 
affects the type of result from the arbitration process. Cases that accepted 
the arbitration award were referred to arbitration an average of 8.2 
months after filing. Cases that were settled before or during arbitration 
had been referred an average of 9 months after filing. Cases that 
requested a trial after arbitration were an average of 11.6 months old 
when theywere referred to arbitration. This third group was Significantly 
older than the other two groups.5 

Compalison oj the arbitration award to the anginal demand. 
The dollar amount agreed to at settlement was known for approximately 
10 percent of all the cases that were settled. Comparing this figure to the 
original dollar demand produces the numbers in Table 29. 

A settlement figure or arbitrator's award of more than 100 percent of 
the original dollar amount demanded indicates that either the original 
demand was expressed as "in excess of$50,000," as personal injury-cases 
are in this court, or that there were additional figures such as interest and 
attorneys' fees added to the award. 

The pattern of arbitrators' awards to the original dollar demand is 
similar to but slightly higher than the pattern of settlements. Arbitration 
award figures were available for all cases that went through arbitration 
(see Table 30), 

As larger percentages of the original demand were awarded by the 
arbitrators, the percentage of plaintiffs who requested a trial de novo 
decreased and the percentage of defendants who requested a trial 
increased. An anomaly in the data is that 7 percent of the plaintiffs 
awarded 100 percent or more of the amount they originally demanded 

TABLE 30 

Arbitrator's award as 
a percent of the original demand 

Percent of 
original demand 

<0 (costs to defendant) 

0-20 to plaintiff 

>20-40 to plaintiff 

>40-60 

>60-80 

>80-<100 

100 

>100 

Percent of all 
cases arbitrated 

3 

32 

12 (median) 

10 

7 

10 

7 

19 
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nevertheless filed a trial request. We can only speculate as to why. They 
may have expressed their original demand as "in excess of $50,000" and 
when they were awarded $50,000-or less than they thought the case was 
"worth"-filed a trial request in the expectation that they could get more 
either in a later settlement or as the result ofajury'sverdict orjudge's de
ciSion. Similarly, some defendants who were awarded costs, with no recov
ery by plaintiff, requested a trial. The rationale in these cases is unknown 
to us, unless the defendants had counterclaims on which they did not 
prevail and so appealed to pursue these counterclaims (see Table 31). 

When one examines the four possible ways arbitration cases can be 
resolved, relates each of these to the average amounts awarded, and 
compares the results in percentages of the onginal demand, there are 
statistically sIgnificant differences, as shown in Table 32. 

TABLE3l 
Actions of parties in response to arbitrator's awards 

Both parties Plaintiff Defendant 
accept award; requests requests 
case disEosed trial trial 

Percentage of original 
demand awarded Percent Percent Percent 

<0 (costs to defendant) 41 55 5 

0-20 to plaintiff 31 52 17 

>20-40 23 24 53 

>40-60 29 11 60 

>60-80 43 2 54 

>80-<100 38 9 53 

100 51 2 47 

>100 36 5 59 

TABLE32 
Average percent awarded of original demand 

Percentage of recovery 

Plaintiff requests trial 

Cases disposed by settlement 

Cases disposed by arb! tration 

Defendartt requests trial 

(mean contained in range) 

>10-20 

>30-40 

>50-60 

>60-70 

TOTAL 

Percent 

100 

100 

100 

100 

100 

100 

100 

100 
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The average percent of recovery for cases in which the plaintiff filed a 
trial request was significantly lower than the average percent for all 0 ther 
groups; the average percent for cases with a trial request filed by the 
defendant was significantly higher than the average percent for all other 
groups. (The probability value ... ?as once again .05, or less than 1 chance in 
20 that these differences are only statistical aberrations.) 

Estimated tJiallength. The estimated trial length is an indication 
of the complexity of a case, as perceived by the litigating attorneys. The 
estimated length of trial is related with strong significance statistically to 
the disposition achieved, except for tlle differences between cases with a 
trial request and miscellaneous cases With other types of disposition (see 
Table 33). 

ConclUSions. The above analyses allow construction of profiles of 
cases more likely to be disposed by arbitration or setilement, and those 
more likely to file a trial request (see Table 34). 

TABLE 33 
Disposition compared with estimated trlallength 

Disposition 

Cases disposed by arbitration 

Cases disposed by settlement 

Trtal requested after arbitration 

Other manner of disposltlon 

TABLE 34 

Estimated 
trial length 

1.3 days 

1.6 days 

2.0 days 

2.2 days 

Likelihood of arbitration or trial request 

More likely to be ~osed 
bl arbitration or se ement 

Case types Con tract. property damage 

1yPe of trial requested Nonjury 

Level of dollar demand Lower 

Estimate oftrJallength Shorter 

Age of case at assignment 
to arbitration Younger 

More likely to 
request a trial 

Personal Injury 

Jury 

Higher 

Longer 

Older 
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Outcome of cases with a trial request filed 
Outcome qf cases. In the firstfive months of arbitration hearings, 

September 1985 through January 1986, requests for a trial were filed in 
145 of the 374 cases processed.6 By the end of June 1986,80 percent of 
these 145 cases had been disposed? Their dispositions were distributed 
as indicated in Table 35. 

The trial rate for this first group of cases processed is at least 5.9 
percent (22 trials in 374 cases processed). This trial rate will probably rise 
somewhat after the 29 cases that were still pending at the end of June 
have been disposed. Even if all the pending cases were disposed by trial, 
the highest the trial rate could be is 13.6 percent ((22 + 29) into 374). The 
trial rate for the total civil caseload before the start of the arbitration 
program was 5 percent.Although the trial rate for cases passing through 
arbitration appears to be somewhat higher than before the program. the 
post-arbitration trial rate also may reflect the possibility that the post
arbitration caseload now contains more cases that are "hard" from the 
standpoint of needing a trial to be disposed. 

The median tort disposition times for the court in 1983, 1984, and 
1985 were 23.2, 26.0. and 18.5 months, respectively.BThe cases that went 
through arbitration and then filed trial requests were disposed of 
considerably sooner than this. Half the cases that were settled after 
filing a trial request were disposed 'V'j~ thin 10.7 months of being filed; the 
75th percentile for this group was 1 'j',4 months. The significance of the 
comparisons between cases disposed between 1983 and 1985 and those 
in 1986 is limited, however, because' the court was operating under two 
different case management systems during the two time periods. In 1983, 
1984, and part of 1985, the court used a master calendar system; it 
changed to the individual calendar "block" system during the summer of 

TABLE 35 
Outcomes of requests for trial 
between September 1985 and July 1986 

Settled or dismissed 
llial 
Accepted arbitration award 

Summary Judgment granted 

TOTAL DISPOSED 

Stlll pending on 6/30/86 

TOTAL REQUESTS FOR TRIAL 

~CASESPROCESSED 

Number of cast:s Percent of cases 

91 62.8 

22 15.0 
2 1.4 
1 0.7 

116 80,0 

29 20.0 

145 100.0 

374 
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1985. The effect of this change cannot be separated from the effect the 
implementation of the arbitration program had on cases referred to 
arbitration or on the rest of the caseload. 

The time to disposition for cases disposed by trial after arbitration 
cannot be estimated accurately because there were only 7 cases for which 
filing-to-disposition figures are available, but all but one of these cases 
were disposed in less time than the trial list figures available from the 
National Center's separate, independent delay studies. In 1983 the median 
time to disposition from the civil trial list was 26.8 months; it had been 
reduced to 19.8 months by 1985. The time-to-disposition-by-trial figures 
for the 7 trial cases that went through arbitration are 5.5, 6.6, 6.9, and 8.0 
months for court trials, and 7.9,10.6, and 30.3 months forjurytrials. 

Half of the cases with a trial request filed through January 1986 and 
s till pending at the end of June 1986 were already at least a year old. This 
mirrors the trend found among the cases disposed after arbitration. Most 
cases tend to be settled or otherwise disposed early, while a small, select 
group of older cases tends to put off disposition. 

Relationship between original dollar demand and case out
come. One reason hypothesized for putting off disposition is that 
parties with more at stake (I.e., with a higher amount of money in dispute) 
may want to prolong the case until they are convinced that they have 
achieved the most favorable or least unfavorable result possible. If cases 
wi th larger amounts of money in controversy are prolonged, they may not 
be appropriate for arbitration. We lmow that parties in cases with a 
demand of $50,000 or more are more likely to request a trial after 
arbitration. Are these requested trials pursued? In large measure they are 
not, whether the original dollar amount sought is more or less than 
$50,000 (see Table 36), The trial rate for cases with an original demand of 
$50,000 or more was slightly lower by the end of June 1986 than itwasfor 
cases with a demand less than $50,000. The $50,000 or more group had a 
higher settlement rate and also had a slightly larger percentage of cases 
still pending by June 1986, but none of these differences is statistically 
significant. 

Trials occurred both for cases involving as little as $2,017 and for 
those iJl excess of $50,000. One case with an original demand of more 
than $600,000 was settled. These results suggest that money is a relative 
commodity. Parties to these cases use factors other than or in addition to 
the absolute number of dollars at stake when deciding how to proceed 
with their individual cases. For this reason it appears thatifthe court has 
the resources to arbitrate cases demanding more than $50,000, it can 
continue to include these cases in tlle program without increasing the 
final trial rate. Those cases demanding more than $50,000 that request a 
trial do not behave differently from cases with smaller dollar demands 
that request a trial. 
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TABLE36 
Outcomes of cases requesting trial 
according to original dollar demand, by percent 

Demand less than Demand of 
$50,000 $50.000 or more 

Case outcome 

Settled or dismissed 59 65 

TrIal 17 12 

Other 3 0 

TOTI\LDISPOSED 79 77 
SUll pending 21 23 

TOTAL CASES 100 100 

Outlook for the Future 
Although data collection officially ended on June 30. 1986. the members 
of the project visited the court for the last time in July 1986 and were 
given some information on the way the court anticipated using the 
arbi tration program during the following year. 

When the arbitration program was introduced in Hennepin County. 
there were a number of other reforms under way as well. The court had 
recently converted to an individual calendar system and was in the 
process of deciding whether to unify the jurisdiction of its general and 
limited jurisdiction courts. Additionally, it was requiring that all active 
civil cases either file a certificate of readiness by July 1. 1986. show reason 
why such a certificate could not yet be filed. or be dismissed. The court 
expected that this third reform would -result in tne filing of a substantial 
number of readiness documents as the July 1 cutoff date approached. and 
their expectations were met. During the month of June more certificates 
of readiness were filed than had been filed during a whole year in the past. 
The cases were immediately assigned to their block judge, who then 
referred many of them to arbitration. The number of cases referred to 
arbitration in June (263) was more than twice the number of cases that 
had been assigned in each of five of the last six months. The number of 
cases removed through the arbitration process maintained its recent 
level, so the number of cases pending at the end of the month shot up. 
During July another 1.119 cases were referred and the pending total 
reached a level almost three times as high as it had been in recent months. 

The arbitration staff reacted quickly to the increased demand, 
planning to increase the number of arbitration hearings each day and 
thus increase their capacity~ The court assigned them temporruy staff 
from the clerk's office to help keep up with the paperwork. But as a result 
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of the increased demand for service, the dynamics of the program may 
have changed. 

We were able to observe this program during its organization and 
start-up phases. Before a final evaluation of its work can be made we 
recommend that another study be done at the end of its second year of 
operation to see whether it was able to continue to give satisfactory 
service to litigants as it matured and, in particular, under the new 
pressures brought about by the substantial increase in its caseload. 

QUalitative Evaluation 
Project staff visited Minneapolis three times to interview people involved 
with the arbitration program. The first visit, in September 1985, was 
made one month after arbitration hearings began; the second was four 
months later, in January 1986, followed by a final visit in July 1986. The 
interviews in September 1985 provided an initial impression of the 
arbitration program. Three arbitrators, two litigating attorneys, two 
judges, the court administrator, and the arbitration administrator were 
interviewed during this visit. In addition, project staff attended a day and 
a half of arbitration hearings. In January, six judges, sixteen arbitrators, 
nine of whom had litigated cases before other arbitrators, and seven 
litigating attorneys were interviewed. These interviews included return 
visits to those people interviewed during the September site visit. During 
the final site visit fivejudges, thirteen arbitrators (seven of whom had had 
hearings before other arbitrators), and ten attorneys who had not served 
as arbitrators were interviewed. 

In general, those interviewed were very supportive of the arbitration 
program. DUring the first two site visits, they recognized that it was too 
early to analyze statistically what the long-term effect of the arbitration 
program on the caseload would be. so support of the program was, in 
some cases. slightly guarded. 

In July, those interviewed were still uncertain of the quantitative 
value of the arbItration program. Some statistics had circulated through 
the local grapevine about the percentage of awards accepted, cases settled, 
and cases appealed; but statistically. at least, there remained a question 
whether the program was successful. There was now a sIgnificant shift in 
attitude, however. Most considered arbitration to be a permanent, 
valuable program within the court. The early reviews of the program 
during the first two site visits were favorable but tentative. By July, this 
tentativeness had disappeared. 

Quality of the Pool of Arbitrators 
Most arbitrators favored a pool of arbitrators representing a competent 
cross-section of the local bar. It was thought the current pool fulfilled 
these criteria. There was a minority opinion that the pre3ent pool was not 
experienced enough and that although a "blue-ribbon" pool was not 



MINNEAPOLIS MANDATORY, COURT-ANNEXED ARBITRATION PROGRAM 147 

necessaty, a cro:'3s-section of attorneys with significant litigating experi
ence was needed. 

Strict qualifications for arbitrators were seen by some to be undesir
able, that the draw of an arbitrator for one's case should be more like the 
draw of a jury-high expertise should not be sought and is not desirable. 
A slightly larger number of interviewees expressed exactly the opposite 
position, the belief that arbitrators should be experts in specific areas of 
the law and should be matched to case types. One arbitrator thought that 
even though the pool of arbitrators is four hundred strong it is a "blue 
ribbon" pool because it represents attorneys who care enough about the 
system to offer their services and who meet the selection criteria 

Why Lawyers Agree to Serve as Arbitrators 
As noted, almost four hundred attorneys were placed on the original list of 
available arbitrators. With a group of judicial adjuncts so large, it is not 
quite the honor to serve as it might be in a program where a select number 
of attorneys are personally asked to serve as judicial adjuncts. It becomes 
increasingly interesting to assess why attorneys volunteer to p1ace their 
names on the list of available arbitrators when there is such a large group 
and the prestige of serving may thus be lessened. 

Those serving were virtually unanimous in saying that they offered to 
serve as a public service. Most recognized that the district court calendar 
was backlogged and needed help. The court was taking the initiative in 
developing programs and systems to reduce the backlog and speed case 
processing. Rather than being resistant to change within the system, 
these attorneys saw their participation as an offer to help make the 
system work more efficieni:ly. Some were not optimistic that the arbitra
tion program would improve case processing. but felt a duty nonetheless 
to do their part. 

Although a few arbitrators have aspirations to become judges, none 
acknowledged a belief that his or her service as an arbitrator would be a 
stepping stone to appointment. 

Many arbitrators also recognized that helping the court reduce its 
backlog would speed their own cases. There is a general feeling of 
frustration with the delay in Minneapolis, as many attorneys find it more 
and more difficult explaining delay to their clients. 

The opportunity to learn from the experience as an arbitrator was not 
widely recognized as a significant motivating factor in service; yet most 
arbi trators, after serving, were surprised at the value of the experience in 
learning about the presentation of a case from the judge's perspective. 

Positive and Negative Aspects of Serving as an Arbitrator 
The vast majority of arbitrators interviewed thought that the knowledge 
they had gained from serving as arbitrators was the most positive aspect 
of service. 
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Certain aspects were mentioned particularly: 

(> More sensitivity to the client's needs 
o Being able to analyze more: clearly how facts are presented 
G Quick recognition of "the spine of the case" 
o The amount of "effluvia" presented 
o Greater understanding ofajudge's decision-making process 
o Seeing younger lawyers litigate 

The arbitrators who did not include learning as the most positive aspect 
of the program to them concentrated on the resolution of disputes. There 
was considerable pleasure in knowing that "their" awards were accepted 
or that "their" cases had settled. A significant number of arbi trators took 
pride in their ability to facilitate settlements. Invo!vement in the settle
ment process was also considered an important experience to some 
arbitrators. 

Negative aspects of the program were not so clearly defined as 
positive ones. Certain cases presented problems of time. either because 
they could not be adequately argued in the three hours allotted or they 
took too much time to prepare for and decide. Some cases are too complex 
and thus unsuited for the arbitration program as it is structured. Most 
other problems noted dUling the first two site visits were associated with 
the newness of the program. It is believed that some attorneys were 
testing the program. others did not know what to expect. and some were 
not preparing for their hearings. There was also some concern expressed 
by arbitrators about the ease with which continuances were granted by 
judges (but not by the arbitration administrator. to whom the initial 
decision on continuances was later delegated). In July. attorneys con
tinued to test the program to see how it might be manipulated to their 
benefit. but problems related to their being unfamiliar with the program 
no longer existed. 

Case Assignment and Selection 
There was a broad range of opinion regarding which cases are most 
appropriate for arbitration and which are clearly inappropriate. The 
arbitrators have heard a great variety of cases: personal injury, contract, 
medical malpractice. property damage, landlord/tenant. tax, employment, 
and slander. They feel that arbitrators can hear most civil cases, 
particularly if the cases are matched to each arbitrator's legal specialty, as 
the court is trying to do. Most arbJtrators think child custody issues 
should not be arbitrated, but there was a split regarding dissolution 
cases-some think dissolution is particularly appropriate, others are 
opposed to including any family law matters. Similarly. there are a few 
persons who would exclude personal injury cases in the belief that these 
cases should go before ajury. Others think they can arbitrate personal 
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injury cases as well as other civil cases, especially given the relaxed rules 
of evidence. 

A few interviewees mentioned some types of cases that they thought 
were not appropriate for arbitration, either because the cases tend to be 
too complex and require more time than is available, or because the 
issues raised are sensitive and should be handled by judges. In the first 
category are complex multiparty suits, construction, condemnation, and 
cases with a dollar demand in excess of$50,000. (This last was a minority 
view. When asked specifically in another context, many arbitrators said 
that the $50,000-dollar limit was artificial and should be eliminated. They 
would rather have the judges screen an the cases for complexity and 
assign those to arbitration that they think are appropriate. Cases in this 
jurisdiction are directed to be pled as "in excess of $50,000" in order to 
eliminate some of the notoriety that large dollar-demands bring to some 
cases. Some over-$50,000 cases are actually simple; some under-$50,OOO 
cases are very complex.) Cases that should not be assigned to arbitration 
because of their sensitive nature include slander, defamation of character, 
and paternity cases. 

Compensating Arbitrators 
There was only one person interviewed who thought arbitrators should 
not be paid. Half of the arbi trators commented that the $150 a day that is 
paid makes the service essentially pro bono and that the pay does not 
affect the court's ability to attract qualified attorneys to serve. The 
overwhelming majority, thus, believed that pay was appropriate, even if 
the amount of pay was like a recognition for service rather than adequate 
compensation for services rendered. It was thought that pay legitimizes 
the service, makes it a profeSSional obligation, and makes lawyers more 
"honest" about their commitment to the program. Three attorneys said 
the pay made no difference whatsoever to their willingness to volunteer 
their time. 

Without pay for services there is a fear that arbitrators from small 
firms and sole practitioners would be less likely to serve. The pool of 
arbitrators would then be made up of attorneys from larger firms. 

Training and Orientation 
After the pool of arbitrators was selected, the court conducted an 
orientation and training session. The arbitration program administrator 
and staff also developed an arbitration manual, commonly known as the 
"blue book." Interviews With arbitrators confirmed that the initial 
training session was very well run and was useful. Even more positive 
marks were given to the blUe book, a number of arbitrators noting that 
they have read it more than once and refer to it to familiarize themselves 
With rules and regulations of the arbitration program. The single 
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criticism of the blue book is that it could be more precise and should be 
updated to incorporate changes in the arbitration program. 

Since the orientation session took place before arbitration hearings 
were actually held, some of the changes in operations and procedures 
were not included. It was suggested by at least three arbitrators that the 
court should hold another, updated orientation session. One arbitrator 
thought that the orientation program should be extended from about 
three hours to a full day's session. A few arbitrators thought training was 
not necessary for themselves, based on their experience with the court 
and other arbitration programs. Even these arbitrators did not discount 
the possible value of training for others, however. 

Conduct of the Hearings 
There was unanimous approval of the level of judicial decorum aSSOCiated 
with arbitration hearings. As noted, the arbitrators wear judges' robes, 
the hearings are held in counrooms, and arbitrators are most commonly 
referred to as "your Honor" during the proceedings. A number of 
arbitrators initially did not like the formality of the arbitration hearing, 
felt uneasy wearing judges' robes, and would rather have conducted the 
hearing in an informal manner. In every instance they came to recognize 
that it is important to have a Significant degree of formality in order to 
have an appropriate atmosphere for arbitration. The arbitrators felt that 
courtroom-style decorum increased respect and credibility for the pro
gram. Litigating attorneys agreed. Finally, the emphasis on formalitywas 
said to allow parties to perceive that they were receiving a "day in court" 
through the arbitration process. 

Before the start of the hearing the arbitrators ask the litigating 
attorneys to meet with them in chambers. Some ask the litigants if it 
would be helpful for the arbitrator to partiCipate in settlement negotia
tions, If the answer is yes, the litigants sign a form stating that they have 
requested the arbitrator to help with settlement. Some arbitratorS also 
ask the parties if they would like to stipulate that the arbitration be 
binding. If the parties agree, they sign another form to that effect (few 
have done so to this point). 

The degree to which arbitrators partiCipate in settlement discussion 
varies considerably. Some are reluctant to partiCipate and do little more 
than tell the attorneys that they have an opportunity to talk settlement 
before the hearing if they so desire. The majority of arbitrators have 
recognized that settlement is more likely jf the arbitrator takes an acttve 
role in bringing the parties together. These arbitrators view the settle
ment discussion process as an increasingly important part of the 
arbitration procedure. Some feel that they are only successful when they 
are able to settle the case before the hearing. 
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Before the hearing some arbitrators ask for a review of the evidence 
that will be presented. For the most part. testimony dUring the hearing is 
limited to facts, skipping foundation. Many of the cases in arbitrationflTl' 
estimated to need three days for trial, but they can be arbitrated in thi.: 
two-hour period available if the testimony is limited to the central 
witnesses and foundation is eliminated. 

Normally there are no closing statements. If the arbitrator has some 
questions remaining after completion of the hearing he or she may 
request the litigants to submit letter briefs focusing on particular paints 
of their case. Some arbitrators are able to decide cases immediately; 
others must wait for the submission of additional materials or do 
additional legal research themselves before they make their award. 

Most arbitrators give their deciSion only in the form of an award. This 
may include alist of the components of the award, such as so many dollars 
for medical CA'}Jenses and Jost wages, and interest to be paid at a certain 
percent from a certain date until the award is satisfied. A few arbitrators 
said they also write brief memos explaining the rationale behind their 
awards, even though the court does not favor this practice. In one case 
involving multiple issues, the arbitrator felt he had to write such a memo 
so that the parties would know how he had decided each issue and how he 
had arrived at the award. 

Time Required of Arbitrators 
Time demands on arbitrators vary considerably, depending upon the 
complexity of their cases and the amount of time they are willing to 
commit. Some arbitrators took as little as one-half hour to review two 
cases before the hearings and others as much as twelve hours to review 
one case. 

Most arbitrators report spending between four and four and a half 
hours on each case: between one-half and one and one-half hours 
prehearing, approximately two hours in hearing, and one hourposthear
ing. One reported reqUiring as little as two-and one-half hours to 
complete the total case; the longest time reported was between twenty and 
twenty-five hours on each case. (This was one of the semi-retired 
attorneys.) Arbitrators are normally assigned three cases; in most 
instances at least two will settle before arbitration and the arbitrator will 
be left with one case to hear. 

Conflicts ofInterest 
None of the arbitrators has had any problems with conflicts of interest; 
none is aware of being challenged. One arbitrator said she would recuse 
herself if she were assigned to arbitrate a case in which ner husband, also 
an attorney, represented one of the parties, but if a member of her 
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husband's law firm was involved, she would disclose this relationship but 
not recuse herself unless she had a close professional or social relation
ship with that attorney. This was typical of the way the arbitrators said 
they handle situations with the potential for an appearance of a conflict of 
interest. They review the names and associations of all attorneys and 
parties to all cases upon assignment to them and disclose any relation
ships that they find. When appropriate they withdraw completely fn'm 
the case. It was noted that there is a very active board of professional 
responsibility that has educated the bar well. Actual conflicts of interest 
and the potential for conflict are not seen as a major problem 
area, therefore. 

Costs and Administrative Issues 

Costs 
The court administrator of the Hennepin County district court, in a 
report prepared in September 1986 on the arbitration program, reviewed 
the costs of the program as follows: 

The cost of the arbitration program [or' a first 12 months was $75,750, 
which translates into $110.58 per disposition. From a productivity stand
point. it appears that the arbitration program is equivalent to twojudges at 
the cost 0[$75.000 versus $400,000. 

The bases for this conclusion are as follows. 
The arbitration program recorded 685 dispositions during its first 

year of operation. The cost per case was figured by dividing the $75,750 
cost of arbitrators by the 685 dispositions. 

The statement that 685 dispositions is roughly eqUivalent to two 
judges is based on a district court judge's responsibilty for an average of 
342.5 civil dispositions annually. An average cost of ajudge of the district 
court of $200,000 includes salaries and benefits for the judge, a court 
reporter, and a law clerk. 

The following comments add further perspective to the court ad
ministrator's analysis. 

Disposition data during ten months in 1985 and 1986 show that the 
district court disposed of2.867 civil cases through means other than the 
arbitration program. Projecting this number to a full year, the district 
court would dispose of 3,440 civil cases. Dividing this number by the 14 
judges assigned to hear civil cases results in a figure of 246 civil case 
disposi tions per judge per year. The 685 arbitration program dispositions 
in this analysiS thus equal the work of 2.78 district court judges. 

If a district court judge costs $200,000 ayear. then the cost savings to 
the court would be $557,000 (the dollar eqUivalent of 2,78 judgeships 
annually), less the cost of the arbitration program. Using the admin
istrator's figure of $75.750 (the total dollar amount paid to arbitrators 
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during the first year of operation of the arbitration program), the first
year cost savings equal $481,250, even more than the administrator 
indicated. 

The court in its September 19861"eportdid notinclude the cost of staff 
of the arbitration program, as the figure used for ajudge's annual cost of 
$200,000 did not Int: ude any clerical support or administrative costs. 

There are two reasoriS these support costs were not included. First, 
although technically possible, the calculations that would be required to 
factor the dollar amount of clerical and administrative support provided 
by the clerk's office and the court administrator's office in support of each 
individualjudge would be overly time-consuming to justify their inclusion 
in this cost analysis. Second, it is asserted that the staff assigned to the 
arbitration program were existing court employees who would be 
assigned elsewhere if they were not running the arbitration program; 
thus they do not represent additional expense to the court for purposes of 
running the arbitration program. It is also noted that in jurisdictions 
with smaller caseloads, particularly rural jurisdictions in Minnesota 
where judges ride circuit and courts have sitting judges only on a part
time basis, the administration of an arbitration program could be 
assumed by existing clerical employees, typically those clerks who 
perform calendaring duties for the court. 

The project team recognizes the limitations that led to the court's 
first-cut cost comparison in September 1986. We have the luxury of time 
not available to court staff. Furthermore, the project team's perspective in 
all project sites has been to determine costs from an accountant's rather 
than a budget analyst's perspective. Therefore, we ascribe costs to the 
program beyond those included in the court's preliminruy analysis. 

Some arbitration staff members are full-time court employees as
signed exclusively to the arbitratio'1 program. The arbitration program 
has a director and deputy whose combined annual salaries, including 
fringe benefits at a rate of 35 percent, equal approximately $76,000. The 
arbitration program also has four contract and part-time employees 
whose annual costs would be $33,000, if their employment remains as it 
is now. For the first year of the arbitration program the costfor these four 
employees was approXimately $15,000, as two of them did not work with 
the program from its inception. 

The arbitration staff notifies litigants of their assignment to the 
arbi tration program. Annual costs for production of forms, notification of 
litigants, and other correspondence are notinsignificant. Paperwork that 
uniquely involves the arbitration program as a separate part of the 
processing of civil cases through the court should be attributed as a 
direct cost of the program. 

The Hennepin County district court has housed its arbitration 
program in unused courtrooms of the Minneapolis City Hall. The cost of 
these facilities has not been included in our cost analysis of the 
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arbitration program. Jurisdictions that do not have space to house an 
arbitration program might have to factor in costs for such facilities. 

The National Center project staff would include the following direct 
costs for ti'1e arbitration program: 

$75,750 
76,000 
15,000 

fees paid to arbitrators 
salaries and benefits for full-time staff 
part-time staff 

5,000 project team estimate of approximation of mailing, 
notification costs 

$171.750 Total annual arbitration program direct costs 

Even With these additional costs ascribed to the program. it is cost ef
fective. The $171 ,750 costs compare to projected judicial costs of$500.000, 
even 'without clerical and administrative costs factored into the cost of a 
judge. The net fiscal savings exceeds $300.000 a year for the first year. 

Program Administration 
The administration of the arbitration program is highly commended. 
Most arbitrators report that there are absolutely no administrative 
problems in conducting their hearings. The two administrative problems 
identified are not attributed to those administering the program. First, 
arbitrators note that files they receive for their cases are sometimes 
incomplete. This appears to be a relatively common phenomenon in the 
court, at least partially due to the lack of clarity in the rules for filing 
documents with the court and also to the local practice of filing a 
certificate of readiness without having completed all discovery and 
motions. Arbitrators also note some concern with the procedures for 
allowing continuances of arbitration hearings. In addition, there was 
some early confusion as to what they should do with exhibits that had 
been entered during the arbitration hearing. 

Overall Assessment 
The arbitration program has proven itself statistically to be disposing of a 
significant number of cases either through settlement or acceptance of 
the arbitration award at a demonstrably lower cost to the court. The 
progratil has achieved widespread acceptance by the bench and bar. Most 
notably. the court has enthusiastically supported the program, and 
remains flexible enough to institute minor modifications to improve 
its operations. 

The vast majority of judges, arbitrators, and litigating attorneys 
interviewed in Minneapolis think that arbitration should be made a 
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permanent fixture in the court. Should the court ever have more judges 
than it actually "needs," they still think that arbitration can play an 
important role. One arbitrator thinks that the arbitration program will be 
more important to the court in the coming year than it was during its first 
year of operation because of the large number of cases that have been filed 
in response to the new certificate of readiness rule. 

All but one of the arbitrators is happy with the concept of arbitration 
and is satisfied with the way it has been implemented. They see it as 
providing a great benefit to the court in a cost-effective manner. They 
have no negative comments to make about it from the perspective of 
arbitrators. Some, who represent mostly plaintiffs in their own practices, 
complained that toe defense bar does not take the program seriously and 
does not present a defense at hearings, since their strategy is to appeal; 
the defense attorneys complain that some plaintiffs' attorneys use the 
program as a dress rehearsal for trial and plan to appeal any decision that 
is not entirely favorable. (Note that the quantitative data do not support 
either view.) 

One arbitrator said he has changed his mind since fonning his 
original, favorable opinion. He now thinks that the program is a waste of 
time and money and only adds another, unnecessary step to his cases, 
since all the awards he has won as a litigator have been appealed and are 
still pending before judges. He wishes the court would put more emphasis 
on binding arbitration. He would be much happier knOwing that cases he 
arbitrated were going to be disposed of at the end of the arbitration 
process. But his was a singular view. All the other arbitrators and 
litigating attorneys are moderately to ecstatically satisfied with the 
current program. 

In March 1986 (after nine months of operation) the court adopted 
amended rules that addressed problem areas. (See Appendix D.) There 
was a problem with attorneys who did not appear for their hearingr.:, and 
simply appealed the award. The new rules impose reasonable costs on a 
nonappearlngparty. There was a problem withjudges granting too many 
continuances; the new rules allow continuances to be granted only by the 
court administrator. There was a problem with the timing of exchange of 
evidentiary documents between the parties; the new rules shorten the 
time allowed. 

It could be counterproductive if a court changed its rules every time a 
small problem developed. There could be considerable confusion and 
reSistance to change. The changes made by the Hennepin County district 
court were all made at one time, were well publidzed, and reflect the 
continued support of the program by the court. There is every reason to 
believe that if the court continues to support the program as it has to this 
point, the arbitration program will continue to serve it well. 
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Notes to Chapter Eleven 

1. In Minnesota, a civil complaint is commenced when a summons and 
complaint are served or are delivered to the proper officer for service upon the 
defendant. The court does not know that a civil case has been commenced until 
some document is filed with the court. Ordinarily, this first document is a 
pretrial motion or the note of issue requesting a trial date. 

2. When a note of issue/certificate of readiness is filed with the court, 
certifying that the case is ready for trial, this places the case on the active trial 
calendar. 

3. Cases seeking more than $50.000 in damages may be referred to the 
program at the discretion of a trial judge or by stipulation of the parties. Between 
the start of the program and the end of June 1986.23 percent of the cases 
assigned were seeking damages in excess of $50.000. In early January 1986. 
because the program was being used beyond its capaci ty, the judges agreed to 
temporarily reduce the number of referrals of cases seeking over $50.000 
in damages. 

4. A few exceptions have been referred to the program for all case categories 
except for family law matters. 

5. The probability value that this difference is no more than a chance 
difference is .005 (5 chances in 1.000). In other words, the older the case the more 
likely I t is to request a trial de novo. 

6. Cases processed include those settled before or during the arbitration 
hearing or that completed the arbitration process. They do not include cases 
removed from arbitration before their hearing and returned to the blockjudge. 

7. Cases with trial requests filed after Janual}' 1986 are not included in the 
following dlscusshm because too small a percentage of them had been disposed 
by the time data collection ended. 

8. All comparable time-to-disposition data referenced here were collected 
and analyzed by the Implementation of Delay Reduction Programs in Urban Trial 
Courts project funded by the National Institute of Justice and conducted by the 
Institute for Court Management of the National Center for State Courts.Areport 
on this project will be published in 1987. 



CHAPTER TWELVE 

The Seattle Early 
Disposition Program 

The Superior Court of King County, Washington, serves the largest 
city in the state, Seattle. It is a general jurisdiction trial court, with 
jurisdiction over all types of civil cases,l felonies, and appeals of civil and 
criminal cases from lower courts. Thirty-nine judges serve the court. 

The court has used mandatory settlement conferences in domestic 
relations cases and mandatory and voluntary settlement conferences in 
ct\lil cases. When it instituted its Early DispOSition Program (EDP), 
settlement conferences for general civil cases were voluntary and available 
anytime before trial upon request. In 1983, the court became concerned 
about the growing number of civil cases ready for trial that did not yet 
have a trial date assigned, so it implemented the Early Disposition 
Program in an effort to make up for some of this shortfall. 

Description of the Program 
Programs similar to EDP have been implemented in several courts, each 
with its own distinctive characteristics. Seattle's program is based on the 
program that has been operating successfully for several years tn the 
Superior Court of Alameda County (Oakland), California. 

Alameda County's EDP is held several times a year. The original 
design in Seattle was for a one-time effort in the fall of 1983 to reduce the 
number of cases ready for trial to a more manageable size. Civil cases on 
the jury-trial. calendar were identified as candidates for the early disposi
tion program. Cases were selected that within the follOWing two months 
were due to be assigned a date for jury trial. Half of these cases were 
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randomly identified for inclusion in the EDP e'q)erimental group. 'fhe 
remainder were used as a comparison group; their processing continued 
to follow the procedures normally used by the court. In addition to the 
assigned cases, the court also allowed attorneys to volunteer their cases 
for participation. Approximately 25 percent of the total cases included in 
the 1983 hearings were "volunteered" into the program. These also were 
distributed approximately half to the EDP and the balance to the 
comparison group. The EDP hearings were held during the short 
Thanksgiving week The majority were scheduled for Monday and 
Tuesday, leaving Wednesday free to finish hearings that were left over or 
continued from the previous two days. 

Conferences were conducted by three-member panels made up of a 
judge and two attorneys. Panels were established for four major case 
types: personal injury (torts), medical malpractice, contracts and com
mercial. and domestic relations. When the bar normally is divided into 
plaintiffs and defense bar (torts, medical malpractice, and to a lesser 
degree commercial), there was one plaintiffs attorney and one defense 
attorney on the panel wi th the judge. In domestic relations cases 
attorneys normally represent both husbands and wives in separate cases, 
so the court tried only to place two well-regarded and experienced 
attorneys on the domestic relations panels. The attorneys from among 
whom the panels were established were named by an advisory group of 
senior bar members; they were highly ex-perienced and respected mem
bers of the bar whose opinions regarding the value of a case for settlement 
would be respected by their peers. 

Six to twelve cases were scheduled in 1983 for each of 14 panels 
sitting on two days.2 (Although it was expected that these panels could 
hear only 192 cases, 250 cases were scheduled for settlement conferences 
either by specific time or on a "stand-by" list to accommodate for 
preconference settlements and other expected fall-out.) Hearings were 
held on 226 cases in 1983. 

Each 11 tigating attorney was req uired to submit a memorandum one 
week prior to the settlement conference containing the following: 

o Designation of the trial attorney 
o A statement of facts, including agreed factB, agreed issues, and an 

itemized statement of medical bills, loss of income, and other special 
damages claimed 

(j All police, medical, and 0 ther reports on 'which any attorney wished to 
depend 

o The date when the last face-to-face settlement discussion was held 
o The nature and extent of injury in personal injury cases 
o Any special barriers to settlement 

The court's local rules for settlement conferences applied to the EDP 
program. The parties or, in the case of an insured party, an authorized 
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representative of the insurance company, were required to appear at the 
panel hearings. 

The panel reviewed the memoranda prior to the settlement confer
ence. In the hearings observed. each case was informally presented to the 
three-member panel. The hearings normally took place in the courtroom 
of the judge presiding. Most panels allowed each side about ten minutes 
to present its case. The panel then questioned the attorneys on key issues. 
All panel members participated actively. The panel retired and discussed 
the case, normally in the judge's chambers. It returned with its shared 
view of the probable outcome of the case and of an appropriate settlement 
figure. If the panel disagreed. normally the views of each panel member 
were presented along with their reasoning. or. in the case of disagreement 
on amount of damages only, an average figure might be given. The 
Ii tigating attorneys were then encouraged to settle the case in light of the 
panel's opinions. Some panels asked the parties to meet immediately to 
discuss settlement based on the panel's comments. Other panels allowed 
the parties to disperse, but asked them to advise the court if settlement 
were achieved. ' 

Attorneys volunteered their time to sit on the panels. Some adminis
trative and suppport personnel costs were incurred. 

In the spring of 1984, after the court had obtained opinions about the 
program directly from attorneys and after reviewing memoranda from the 
National Center for State Courts on opinions about the program gained 
through interviews and questionnaires. the court deCided to have a 
second EDP in Thanksgiving week of 1984. The 1984 EDP was set up to 
mirror the 1983 program in structure and the -Wes of cases eligible for 
the program. In 1984,149 cases were assigned to EDP, 43 of which (29 
percent) were volunteered for the program. 

In June 1985. the court reviewed its two years of experience with 
EDP. It had available to it a statistical analysis completed by the 
Washington office of the administrator for the courts on both the 
eh"Perimentalandcontrolcasesfrom 1983 and 1984. the results from the 
National Center for State Courts' questionnaires and interviews, and the 
National Center's supplementruy thoughts regarding the statistical 
analysis. Upon reflection and for reasons discussed more fully below, the 
court deCided to terminate the program. 

Goals 
When the program was implemented, the court enumerated five goals: 

1. Provide an expeditious, cost-effective manner of providing disposition 
to noncriminal cases. 

2. Reduce the pending caseload of the Superior Court. providing quicker, 
more accurate trial dates. 
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3. Settle cases as soon in the process as possible, reducing costs to the 
taxpayers. 

4. Reduce the number of civil jury cases going to trial. 
5. Reduce the time to dtsposition for cases with EDP hearings. 

The principal qualitative goal specified at the beginning of the program 
was to create a positive exchange between attorneys and judges, providing 
attorneys with a first-hand, behind-the-scenes look at the problems faced 
by the judiciary in dealing with thousands of attorneys and pro se 
lItigants on a varIety of different issues and cases. More generally, the 
court also hoped for improved relations between the bench and bar and 
an enhanced recognition within the bar and in the community at large of 
its efforts to improve its efficiency. 

Quantitative Evaluation 
The participation of the National Center for State Courts in evaluating 
EDP began only after the design of the program and its companion 
caseload data evaluation had been planned. The Washington office of the 
administrator for the courts agreed to use its computerized, statewide 
data processing system, SCOMIS (Superior Court Management Informa
tion System), which collects statistical caseload data from each superior 
court location in the state, and additional data provided by the court in 
King County to evaluate the impact that EDP had on the court's caseload. 

The National Center agreed to offer its perspective on the quantitative 
evaluation but to focus its resources on the qualitative and fiscal aspects 
of an evaluation. 

The Washington office of the administrator for the coucts prepared 
its evaluation for the June 1985 meeting of the court. At the request of the 
National Center, it extended the collection of data and its analysis 
through July 1986. It also expanded its evaluation report in response to 
requests by National Center project staff. The expanded analysis and 
evaluation of data is Appendix E. The discussion that follows reflects the 
National Center project staffs analysis of data provided by the office of the 
administrator. 

A "controlled" evaluation was planned. As indicated, cases were 
selected as eligible for the program and then randomly assigned to either 
the EDP hearings or to the control group. Volunteer cases were also 
randomly assigned, half to EDP and half to the control group. The number 
of cases in each group for the 1983 and 1984 hearings is given in Table 
37. Following the EDP hearings, cases in both the EDP and the control 
groups were followed by the evaluation staff at the state office of the 
administrator. and the date and type of disposition for each case were 
noted. The results must be examined against the court's two key 
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TABLE37 
Distribution of cases in EDP evaluation. 1983 and 1984 

Civil case type 

Assigned 
Volunteer 

Subtotal 
Domestic relations case type 

Volunteer 

TOTAL 

Number of cases 

1983 Program 
EDP Control 

142 
56 

198 

28 

226 

166 
46 

212 

212 

1984 Program 
EDP Control 

104 
37 

141 

6 

147 

199 
48 

147 

147 

quantitative goals: to reduce the number of trials and to improve the time 
to disposition for cases assigned to the EDP. 

Number and Rate of Trials 
The court was most interested in learning whether the EDPwould reduce 
the trial rate substantially. After two programs, no clear conclusions 
emerge. 

Thirty-two months after the 1983 EDP hearings, the trial rate for 
control cases was 12.3 percent and for EDP (exclusive of domestic 
relations cases) 9.6 percent, a total reduction of more than 20 percent. 
Less than 10 percent of the cases remaining in each group had not yet 
been disposed. Most of the reduction in the trial rate was attributable to 
the volunteered cases-EDP volunteer cases had a trial rate that was 77 
percent lower than control-volunteer cases (see Table 38).3 The trial rate 
for cases assigned to EDP was higher than for control-assigned cases. 

Twenty months after the 1984 EDP hearings, the overall trial rate was 
3 percent lower for EDP cases than for control cases. In contrast to 1983, 
the trial rate was lower for cases assigned to EDP than for control
assigned cases (8.7 percent versus 11.8 percent), but it was substantially 
higher (almost 50 percent) for volunteered cases put through the EDP 
(24.3 percent for EDP-volunteer cases versus 16.7 percent for control
vo!unteers).Alargenumberofthetrialsforthe 1984 EDP cases were held 
within six months of the EDP hearing; this pattern is very different from 
1983. During the following 14 months, more trials were held for control 
group cases. The relationship between trial rates for 1984 EDP and 
control group cases may change further as the remaining cases are 
disposed. (Between 13 and 20 percent of each group was still active when 
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TABLE 38 
'liials in EDP and control cases 

Percent Percent of cases 
1983 TOTAL CASES Trials held tried remaining active 
PROGRAM 

EDPcases 

Volunteer 56 3 5.4 1.8 

Assigned 142 16 11.3 4.2 

TO'D\LFOREDP 198 19 9.6 3.5 

Domestic relations 28 3 10.7 0.0 

Control cases 

Volunteer 46 11 23.9 2.2 

Assigned 166 15 9.0 6.6 

TOTAL FOR CONTROL 212 26 12.3 5.7 

1984 
PROGRAM 

EDPcases 

Volunteer 37 9 24.3 13.5 

Assigned 104 9 8.7 13.5 

TOTAL FOR EDP 141 18 12.8 13.5 

Domestic relations 6 0 0.0 16.7 

Control cases 

Volunteer 48 8 16.7 18.7 

Assigned 119 14 ll.B 19.3 

TOTAL FOR CONTROL 167 22 13.2 19.2 

the trial rates were calculated for the 1984 cases.) All of these rates are 
likely to rise. Questions remain. however. why there were so many trials so 
soon after the 1984 EDP hearings. 

In considering this question, the age distrtbutions of the cases in each 
of the four 1984 groups were compared. Cases in the EDP and control 
groups in 1983 were "younger" than cases in the 1984 hearings (see 
Table 39). Trials in this court usually occur about 540 days after filing; in 
1984 there were more cases in three of the four groups at or beyond this 
critical age than there had been in 1983. When cases were scheduled for 
EDP. they did not lose their place on the trial calendar. As a result, older 
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cases might have had more time (and money) invested in the case when 
fhe EDP hearing occurred and thus be more willing to test the value of the 
case at trial.4 When data collection for this evaluation closed (July 1986) it 
was too early to estimate what the final difference between the trial rates 
for the 1984 EDP and control cases will be. 

TABLE39 
Age at EDP hearing date for EDP and control cases, 1983 and 1984 

1983 1984 

No. Percent No. Percent 

EDP volunteer 

540 days or less 37 66 20 54 
More than 540 days 19 34 17 46 

EDP assigned 

540 days or less 87 61 67 63 
More than 540 days 55 39 39 37 

Control volunteer 

540 days or less 31 67 27 56 
More than 540 days 15 33 21 44 

Control assigned 

540 days or less III 67 56 47 
More than 540 days 55 33 63 53 

The court hoped that the reduction in total trial time would be 
sufficient to offset the time the judges devoted to the EDP. Judges spent 
23 judge days in EDP hearings in 1983 and 27 judge days in hearings held 
in 1984. According to the jury clerk, most civil j ury trials last three days. 
The number oftrial days saved by the 1983 EDP can be estimated. Almost 
5.5 trials probably were avoided as result of the EDP hearings. If each had 
reqUired the average three days, the EDP saved about 16.5 days of trial. By 
Similar calculations, there was a savings of almost two days from the 1984 
program. It is not known whether the trials held for EDP cases were any 
shorter than other civil jury trials. If they were. this would add to the 
savings, helping to further offset the time judges spent preparing for and 
participating in the EDP hearings. 

In 1983 the trial rate appears to have been lower for EDP cases but 
not suffiCiently to offset fully the days spent by judges in EDP hearings. 
The 1984 data must be conSidered preliminary, but they show only a 
small tIial-rate saving through the tnd of the data collection period. At the 
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,time that data collection ended, it does not appear possi.ble that the 
reduction in the trial rate for EDP cases in either 1983 or 1984 will be 
sufficient to offset the time judges spent in preparation for the program, 

Time to Disposition 
The time to disposi tion for the EDP and control cases was measured from 
the date the case was assigned to either the EDP or control group to the 
date of filing the document that finally closed the case in the court's 
records, The rate of disposi lion is determined by dividing the number of 
cases disposed at a given point by the total number of cases in the group 
(EDP or control. assigned or volunteer), 

Figure 11 gives the cumulative disposition rates for the four groups 
of cases for the 1983 program; Figure 12 gives these rates for the 1984 
program, For both 1983 and 1984, cases that went through the EDPwere 

FIGUREll 
EDP and control cases disposed 1983. 30-day periods. all cases 

100 

90 . 

80 

70 

30 

20 

10 

, " , ,-... ,-'-

," ," 
" ,-, , 

: ,. , 
: , 
, , 

, " .. ~ ... 
" ,", ,', 

" ... 
,,'/' 

, ... 
, ; ... 

................ , ........... . 

.. 
'" : ,..",--; 

.... ",,'" 

, , .... 
,,----------

.... " " 
, '" " , 

" , 
" ;" ,," 

-==-EDP volunteer 
- EDP aSSigned 
" •• ,Control volunteer 
---Control assigned 

O~~,-~,-,-,-,-,-;-,-,-,-~~~-.-.-.-.-.-.-r~ 

pre'30 90 150 210 270 330 390 450 510 570 630 690 

Day~ after date of hearing 

'Some cases were disposed after assignment to the study but prior to BOP hearings. 



SEATTLE EARLY DISPOSITION PROGRAM 165 

d.isposed of in less time than cases in the control group. The time savings 
are indicated in Table 40. 

Comparisons of cumulative disposition rates between the EDP- and 
control-assigned groups and between the EDP- and control-volunteer 
groups are both statistically significant for 1983 data5 Cases that had 
EDP hearings were disposed at a faster rate than those that did not have 
hearings. The effect of the EDP program was most pronounced shortly 
after the EDP hearing. The effect decreased over time. but it lasted until 
390 days (almost 13 months) after the hearing for cases volunteered into 
the program, and for more than 540 days (17 months) for cases aSSigned. 
although by that time the reSidual effect was small. The same positive 
advantage for cases going through the EDP is apparent from examining 
how long it took 50 percent. 75 percent. and 90 percent of each group to be 
disposed. In each instance, the 1983 EDP groups reached the 50th. 75th. 
and 90th percentlevels for disposition markedly sooner than their related 

FIGURE12 
EDP and control cases disposed 1984, 30-day periods, all cases 
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TABLE 40 
Comparison of days 
to reach disposition. by percentiles 

1983 cases 

SOth percentHe 
7Sth percentile 
90th percentile 

1984 cases 

SOth percentlle 
7Sth percentile 
90th percentile 

1983 cases 

50th percentile 
75th percentile 
90th percentile 

1984 cases 

SOth percentile 
7Sth percentlle 
90th percentile 

Assigned cases 

EDP Control 

17S· days 24.0 days 
340 days 410 days 
55S days 800 days 

l~O days 21S days 
420 days 440 days 

(not yet reached) 

Difference 

6Sdays 
70 days 

245 days 

35 days 
20 days 

Volunteer cases 

EDP Control Difference 

60 days 190 days 130 days 
130 days 360 days 230 days 
390 days 410 days 20 days 

150 days 270 days 120 days 
470 days 570 days 100 days 

(not yet reached) 

"Days were estimated from the lines plotted on Fjgures 11 and 12. 

control group. Similar results were achieved for the cases included in the 
program in 1984. These results are summarized in Table 40. 

For the cases included in the 1983 program. the lines on Figure 11 for 
the' volunteer cases are very different from those for the assigned cases. 
On Figure 12 (for the 1984 data). the roles of volunteer and assigned cases 
appear to have been reversed. Initially. the disposition rates for the 1984 
cases most closely resemble those for the EDPand control-assigned cases 
from 1983. After 180 days. disposition rates for assigned cases are higher 
than for volunteer cases. 

It is possible that the attorneys who volunteered cases for the 
program in 1983 were all anxious to dispose of their cases and wanted the 
court's assistance to accomplish this. The EDP hearing provided suf
fiCient assistance for most of these EDP volunteer cases; most of the 
volunteered cases put in the control group were resolved by the opposing 
attorneys on their own. but not as fast as the volunteer-EDP cases were 
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resolved.6 Other courts may also find that there is a substantial difference 
in disposition rates between volunteer and assigned cases the first one or 
two times EDP hearings are held. as was the case the first year in Seattle. 
This effect dissipated in Seattle, replaced by a much clearer distinction 
between disposition rates for EDP- and control-group cases, whether or 
not volunteered. 

The increased disposition rates for cases that had EDP hearings were 
found for all types of cases. The biggest disposition-rate differential 
within 90 days of theEDP hearing was found for vehicle torts (dispOSitions 
for EDP cases were 37 percentage points higher than for control cases in 
1983; EDP dispositions were 27 percentage points higher in 1984), but 
smaller differences were also found in both 1983 and 1984 for personal 
injury, medical malpractice, commercial, and "other" cases (see Table 41). 
There was no comparison possible for domestic cases-all were assigned 
to the EDP program-but their rates of disposition during the first 90 
days after the hearing were substantial, at 36 percent in 1983 and 67 
percent in 1984. 

The increased disposition rate for EDP cases was also found for cases 
grouped by age (see Table 42). Cases between 18 and 21 months 0ld7 (541 
to 630 days) had the largest difference in disposition rates between EDP 
and control cases-a 36 percent difference in 1983 and 25 percent in 
1984-but the disposition rate for EDP cases was higher for all other age 
groups, as well. Differences were larger for the groups in 1983. 

TABLE 41 
Percentage of all cases disposed 
within 90 days ofEDP hearing dates, by case type, 
1983 and 1984, compared with dispositions in control group 

1983 Program 1984 Program 

Percentage Percentage 
points mif,oints 

difference • erence 
Case type BDP Control (BDP·Control) BDP Control (EDP-Control) 

Motor vehicle tort 51 14 37 35 8 27 
Personal injury 28 11 17 28 11 17 
Medical malpractice 19 8 11 18 10 8 
Commercilo11 34 21 13 26 12 14 
Otherclvil 0 50 

Domestic relations 36 67 

ALL CASES 35 13 22 28 10 18 

-=No cases of this type included in this group. 
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TABLE 42 

Percentage of all cases disposed 
within 90 days ofEDP hearing dates, by age of case, 
1983 and 1984, compared with dispositions in control group 

1983 Program 1984 Program 

Percentage Percentage 
points points 

difference difference 
Days from filing EDP Control (EDP-Co.ntroIJ EDP Control (EDP-ControIJ ----
to EDP hearing 

360 days or less 27 '1 20 30 a 30 
361 to 450 days 34 lO 24 16 4 12 
451 to 540 days 39 16 23 26 14 12 
541 to 630 days 50 14 36 28 3 25 
631 days or more 28 15 13 38 15 23 

ALL CASES 35 13 22 28 10 18 

Qualitative Evaluation 
We conducted an assessment of the atti tudes of the program participants 
to\vard the program. Questionnaires were sent out to all judges, attorney
panelists, and litigating attorneys and their clients from the 1983 
hearings and a sample of these same groups from the 1984 hearings. In 
addition, we observed a selection ofEDP hearings in 1983 and in 1984, 
and interviewed members of each group of participants-judges, attor
ney-panelists, litigating attorneys, parties who attended the conferences, 
and court administrative staff-in the course of our site visits. The 
questionnaire responses will be reviewed first. 

Questionnaire ReSiponses 
Response rates. Response rates for both mailings of question

naires were similar. Th~ highest response rates were achieved for judges 
and attorney-paneHsts, 79 percent and 78 percent, respectively (once 
VOided questionnaires had been removed).8 The response rates for 
litigating attorneys and their clients were much 10wer-47 percent and 
16 percent, respectively. Many of the returned clients' questionnaires 
were attached to those of their attorneys, so there is some question about 
the independence of the clients' and litigating attorneys' responses. 

Participants in the 1983 implementation were given the option of 
signing their questionnaires. Sixty-three percent of the clients, 66 
percent of the litigating attorneys, and 80 percent of the judges and 
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attorney-panelists signed them. As a result of this high volun taIyreturn it 
was decided to reduce the number of questionnaires for the evaluation of 
the 1984 program, identify those who had returned them, and increase 
follow-up of the judge and attorney returns in an effort to improve the 
response rate. Despite a reminder letter to nonrespondents to the 1984 
questionnaires, the overall response rates for the two years were 
apprOximately the same. 

Analysis of the questionnaires is based only on those questionnaires 
returned. Items left blank have not been included in the percentages 
reported unless specified (i.e., "of all questionnaires returned, ... "). 
Therefore, all percentages should be conSidered as, "of those answering 
this item, _percent agreed," unless specified otherwise. 

Expressions qf support In both years all groups were largely 
supportive of the program. Judges and attorney-panelists rated the 
program 1.6 on a 5-point "worthwhileness" scale (I-very worthwhile, 
3-neutral. 5-definitely not worthwhile). Litigating attorneys and their 
clients were less enthUSiastic. but still rated the program as worthwhile 
(2.1 and 2.2 scores respectively. both on the worthwhile side of neutral). 
Attorneys and clients who volunteered to participate in the program and 
attorneys and clients whose cases were settled as a result of the program 
thought the program was more worthwhile. Client representatives of 
insurance companies thought the program was more worthwhile than 
did private clients, perhaps because the insurance company representa
tives had more experience with traditional court procedures and likely 
case outcomes. 

All respondents thought that for the most part the program had lived 
up to their expectations. Over half (54 percent) of the litigating attorneys 
reported that their cases had settled before. duling. <>r after the hearings 
as a direct result of the program. Many of those whose cases were not 
disposed reported that the program had helped to narrow issues and. as a 
result, would probably save some trial time, estimated at approximately 
11h. days per case. The general attitudes of the three groups toward 
fourteen statements about the program are given in Figure 13. All three 
groups of respondents shared the same opinions about the program
their answers are all on the same side of the neutral pOSition for each 
statement-but they hold these opinions with varying degrees of convic
tion. The judges and attorneys who served as panelists usuallyrepresented 
the most supportive position, requiring the fewest restrictions on the 
program. For example, they agreed most strongly of the three groups that 
the program worked best with cases ready for trial, but were closest to 
neutral on whether discovery should be complete prior to the conference. 

Perhaps not surprisingly, Since their experience is most limited, 
parties held the least strong opinions. Their answers went in the same 
direction as those of the panelists and litigating attorneys, but not as far. 
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]!"1GURE13 

Opinion chart 
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On most items. the pattern of responses showed the panelists farthest 
away from neutral. then the litigating attorneys. with clients closest to a 
neutral position. 

Interview Responses 
Composition qf the panel. The interviews with the panelists and 

litigating attorneys retlected much the same information that was 
collected on the questionnaires. The program participants all continued 
to make supportive statements. They liked the design of the program. in 
particular the composition of the panels: one judge. one plaintiffs 
attorney. and one defense attorney. This arrangement was thought to 
strike agood balance, increasing the credibility of the recommendation of 
the panel to both sides of a case. One of the panelists said that he thought 
an opinion about weaknesses or problems with a case carried more 
weight when it came from an attorney on the same side. The composition 
of the panels was cited as the reason for many of the settlements 
that occurred. 

Quality oj attorney-panelists. All participants were satisfied on 
the whole with the quality of the attorneys who served on the panels. They 
were described as being well qualified and. by some. as a "blue ribbon" 
group.9 

Presence qf aju.dge on the panel.. Litigating attorneys stated that 
it was important to them to include ajudge on the EDP panels to help 
"sell" the opinion of the panel to their clients. The judge served as a 
balance and in many instances was a key to settlement. Judge-panelists 
echoed this view. The presence of the judge on the panel. they said. 
requires that the participants take the recommendation of the panel 
seriously. 

Preparation time and materials submitted The panelist-attor
neys spent varying amounts of time preparing for the EDP hearings. One 
attorney estimated that he spent up to two hours preparing each case for 
the conference. Most found the materials submitted by the opposing 
sides to be helpful, although in some cases they also were thought to be 
too voluminous. A few of the panelists indicated that they were dismayed 
at the quality of the briefs submitted and the oral presentations of some of 
the attorneys at the EDP hearings. This is a concern that was echoed at 
most of the study sites in this project. This increased awareness by 
experienced attorneys of the work prod uct normally provided to the court 
is one of the incidental positive aspects of improved relations between 
bench and bar from this type of program. 

Litigating attorneys reported that preparing materials and briefs for 
the hearings had helped them focus their thinking about their own cases. 
The materials prepared by the upposing side had been helpful to them 
and they assumed that what they had prepared was useful to their 
opponents. as well. 
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Conflicts qf interest Resolving conflict of interest situations did 
not constitute the major problem that program participants had antici
pated it might be. There were many instances of potential conflicts of 
interest, but when major relationships between panel attorneys and 
litigators or parties surfaced, they were resolved by transferring the case 
in question to another EDP panel. There were a few instances in medical 
malpractice panels, because the medical malpractice bar is fairly small, 
where a junior member of a law firm sat on a panel that heard a case 
presented by one of the fjrm's senior members, but neither the panelists 
nor the other litigating attorneys reported any undue discomfort with the 
situation. JO 

Rciflections qf parties. Clients who attended the EDP hearings and 
were interviewed appeared to have benefited from the experience. Their 
observation of the process and their hearing the presentation of the panel 
were instrumental in convincing many clients to accept a settlement offer. 
Many cases settled at or near the figure recommended by the panel. 

Perceived grect qf program Litigating attorneys whose cases 
were settled after the EDP hearings were unable to say whether they 
thought that without the program their case would have gone to trial. 
Even before the EDP program this court had a reasonably low trial rate, so 
most of these cases would have been expected to be disposed without trial 
anyway. 

Secondary f!{fect qf EDP. One proposition tested in both the 
questiofl110.ires and interviews was that settlement conferences may have 
a beneficial effect on cases that are not settled by narrowing the issues to 
the dispute and, as a consequence, saving trial time. Although the 
questionnaire responses indicated that some trials might have been 
shortened, few of the litigating attorneys interviewed whose cases were 
not yet disposed at the time of their interview thought that this had taken 
place. The EDP hearings may have been scheduled too far in advance of 
the scheduled trial date (four to six months) for this type of effect to 
be apparent. 

DUferences between 1983 and 1984 programs. Panelists and 
litigating attorneys who had partiCipated in both the 1983 and 1984 EDP 
hearings noted that the cases heard in 1984 seemed to be less "mature" 
and to some extent not as Significant in terms of dollars at issue as those 
heard in 1983.11 The interviewers also sensed that partIcipants in the 
1984 program felt it had not been as successful as the one in 1983. There 
seemed to have been f("wer cases reported as settled immediately after the 
hearings and many of the cases presented did not seem to be as prepared 
to discuss settlement as in 1983. 

Concerns qf judges. Although the judges of the court were ve.ry 
supportive of the program in thetr questionnaire responses, they identi
fied some of their concerns about and objections to it during interviews. 
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These objections surfaced particularly in interviews conducted at the 
conclusion of the hearings held in 1984. The judges thought that fewer 
cases had been disposed immediately after this set of hearings than they 
had observed the previous year and they were beginning to question 
whether the amount of time they were taking away from their regular 
duties was producing any real benefit. They recognized that disposing of 
cases earlier might save the litigants money and might be appreciated by 
the litigants, but thought that the number oflitigants and the amount of 
money saved was inSignificant in relation to the size of the civil caseload 
of the court and the amount of time they had devoted to the program. One 
judge pointed out that any litiga....'1t who wants a judge to conduct a 
settlement conference can get one without the EDP. 

The judges thought that some of the unique features of this 
program-the three-member panel, the requirement that the litigants 
report back to the court if they arrived at a settlement, and the 
aSSignment of cases to the program-were valuable, but not suffiCient to 
meritits continuation. At the end of the second set ofEDP hearings, most 
of the judges interviewed were opposed to it in varying degrees. The 
questions included in the questionnaire did not elicit these negative 
responses, probably because they did not focus on the relationship 
between the benefits and costs of the program. 

Costs and Administrative Issues 
In designing a program like this, many decisions must be made on how 
the program is to be implemented. Although they are administrative in 
nature, they have a direct effect on the outcome of the program. 
PartiCipants in the program were asked for their opinions on how the 
program had been designed. 

Costs 
Project staff asked the partiCipants involved in the planning, implemenia
tion, and monitoring of the 1984 EDP to estimate the amount of time they 
spent to support the program. 

Attorney-panelists served without compensation, so this potential 
cost was not incurred by the court. 

Probably the major cost to the court, in terms of time spent, was the 
time the judges devoted to reviewing documents submitted and partici
pating on the panels. In 1983,judges ofthe court spent approximately 23 
days on the program; they spent 27 days in 1984. Some of this time was 
offset by the trial days that are assumed to have been saved as a result of 
the reduced trial rate in 1983 and length of mals brought about by 
the program. 
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The chief judge estimated he spent between 20 and 30 hours in 
program administration each year. inel uding participation in the initial 
discussions of establishing the program and formulating its design. 
reviewing the necesscuy forms and notices. and responding to individual 
requests from litigants to be excused from participation. The trial court 
administrator estimated that he spent between 20 and 30 hours 
performing tasks related to EOP administration in 1983 and 10 to 15 
hours in 1984. 

The arbitration supervisor coordinated the attorney-panelist list and 
supervised the distribution of all necesscuy notices and forms to judge
and attorney-panelists and litigating attorneys. After the hearings. she 
coordinated the distribution of the questionnaires and follow-up re
minders to a sample of each group of program participants. She also 
served as a liaison for the court with the staff at the state office of the 
administrator for the courts who prepared the case10ad analysis. These 
tasks took 618.5 h/mrs. including 36.5 overtime hours. She was supported 
in these tasks by tv(O temporcuy clerical employees who spent a total of 
625.3 hours. The combined costs of the salaries for these three was 
$11.062. Staff of the administrative office spent between 50 and 60 days 
each year helping to set up the program and conduct t.1J.e caseload portion 
of the evaluation. (These are not out-of-pocket expenses. as the salaries 
would have been paid anyway. but they represent the cost of deferring 
other tasks.) The court also spent $212 for postage and $177 for printing 
and copying. 

There was no estimate of the amount of time the arbitration 
coordinator. the arbitration secretcuy. and court bailiffs contributed to 
program support. 

Administrative Issues 
Timing qf the hearings in relation to the trial date. Cases 

selected for EOP could be expected to have a jury trial sched1.ued for a date 
within the next 12 months. Several of the attorneys interviewed said that 
they had not yet begun to prepare for trial before the EOP hearing. 
Discovery was complete for a larger prop' ·riion of cases assigned to EDP 
in 1983 than in 1984. Some attorneys in both 1983 and 1984 said that 
their case was not appropriate for the program because of the absence of 
substantial discovery and. therefore. the absence of a basis for making a 
reasoned settlement deciSion. Some for whom discovery was only par
tially complete had found the conference to be worthwhile nonetheless. 

Mandatory vs. voluntary participation. Timing of the confer
ences is related to whether participation should be voluntary or manda
tory. Most attorneys interviewed thought that EDP should continue to be 
a mandatory program. Some thought that attorneys whose cases have 
been assigned to the program should be permi tted to remove their cases if 
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they think that the conference is not appropriate at that time because 
discovery is not sufficiently complete. This outlet, if strictly monitored, 
could add to the "appearance of justice" aspect of EDP, Few attorneys 
thought tllat the progr~m would be effective if it became entirely 
voluntary. The majority 01 judges agreed. 

Time qfyearconference held. Most attorneys andjudges thought 
that holding the hearings once a year was sufficient. There were a few 
suggestions to move the program to the summer, when attorneys usually 
are less busy, but most preferred to keep to the fall schedule. One attorney 
said he thought that Thanksgiving week was a good time for the 
conferences because people are in a more "generous" and "giving" mood 
at that time of the year. 

Types qf cases assigned. There were some perceived differences, 
mentioned above, between the types of cases assigned to the program in 
1983 and 1984. Beyond those observations, there were twn contrasting 
views on what types of cases should be emphasized, One group wanted to 
concentrate EDP hearings on complex cases that are expected to require 
lengthy trials. In contrast, several attorneys suggested that simpler cases 
be assigned to the program since they make up the bulk of the court's 
caseload. This question can be answered only by new research, in which 
each case is identified by its degree of complexity. 

Notifying the bar. A few of the lawyers did not think that there 
had been adequate information given to the bar about the program. 
Many, even some attorney-panelists, were unaware that cases could be 
volunteered. 

Overall Assessment 
The program met one of its caseload-related goals, reducing the average 
time from at-issue to disposition, but it did not result in enough of a 
reduction in the number of trials held to offset sufficiently the time 
required of the judges to conduct the EDP hearings. In the course of their 
discussions about whether to continue the program in 1985 and beyond, 
it became clear that significantly reducing the number of trials was the 
judges' main goal for the program. Because that goal was not achieved. 
the program was discontinued. 

The program provided some positive effects on case processing, 
however. The time to disposition for cases participating in the program, 
especially in 1983, was shortened materially. Attorneys report that they 
and their clients view this improvement as a positive achievement. A 
number of attorneys also believe clients saved some money as a result. 
Relations between the bench and bar, as represented by the attorney
panelists, were fosten::;d. The bar was almost universally supportive of the 
program and was happy to see it continued after the first year. Even those 
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who were not happy initially to have their cases assigned to the program 
felt that they had received some benefit from participation-an increased 
understanding of their case, anticipated reduced trial time for some, and, 
in some instances, disposed cases. 

The experience of this court demonstrates that, in addition to setting 
goals for a program before it is implemented, it is equally important to 
establish priorities among those goals. All the goals for EDP in 1983 and 
1984 were met, but after the program had been in use it became clear that 
one goal, reducing the number of trials, had not been met suftlciently. The 
goals of reducing time to disposition, improving bar relations, and 
improving efficiency were important to the program partiCipants, but 
reducing trials was most important to the judges and this was not fully 
understood-perhaps even by some of the judges-until after the second 
EDP. When the program was extended into 1984, this heightened 
expectations among the bench and bar. The court may have experienced a 
slight complacency or diminution in bar support during the program's 
second year specifically because the question of priorities among goals 
was not fully addressed at the outset. 

If improved time to disposition has a higher priority in other courts, 
the use of adjuncts in an early settlement program may be more 
attractive. Other courts might benefit, however, by keeping the following 
in mind: 

L EDP may not reduce trial rates fiignificantly. The trial rate for 1983 
cases had been reduced at the time this report was written (fall 1986) 
from 12.3 to 9.6 percent and for 1984 cases from 13.2 to 12.8 in this 
court. Most cases settled as a result of an EDP hearing probably would 
not have gone to trial anyway. Other cour,'s (notably, the Superior 
Court of Alameda County, California) have noticed a substantial drop 
in the number of trials for cases exposed to EDP. 

2. EDP has the greatest impact on "mature" cases and cases that ask to be 
included in the program. 

3. The program can foster improved relations between the bench and bar 
and enhanced regard for the court both among litigating attorneys and 
attorneys who serve as panelists. 
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Notes to Chapter'I\velve 

1. Civil jurisdiction is concurrent with the limited jurisdiction courts up to 
$7,500 and exclusive above. 

2. There were 9 panels for personal injury, 2 for medical malpractice, 2 for 
commercial, and 1 for domestic relations cases. 

3. EDP in other courts has resulted in reduced trial rates as well. The trial 
rate for EDP cases in the Superior Court of Alameda County (Oakland). 
California, was half that of the trial rate for control cases. 5 percent and 10 
percent. respectively. ("Early Disposition Program." a memorandum prepared by 
Stanley Collis. Executive Officer. Alameda County Superior Court, page 5.) 

4. See. e.g .• D. Dodge & S. Hathaway, 'Waiting, Waiting for the Court." Judges 
Journal, vol. 24, no. 3 (Summer 1985), at p. 22. 

5. The Kolmogorov-Smirnov test statistic produced a probability level of 
between.1 and .05 for the assigned cases and less than .001 for the volunteer 
cases. This test is not distrib.1tion-specific and is used to measure differences 
bet.ween cumulative distribution functions like those graphed here. 

6. We note, too, that the rate of disposition prior to the hearing was higher for 
both groups of volunteer cases than it was for either the EDP- or control
assigned cases, cases that the attorneys presumably were not as anxious 
to dispose. 

7. Most civiljurytrials occur in this court when the case is between 18 and 
21 months old. 

8. Questionnaires were voided for two major reasons-lost in the mail prior 
to delivery to the potential responder and case dropped from the program or 
disposed before the settlement conference. 

9. One attorney objected to the use of the term "blue ribbon" because he felt 
that this suggested that all or most of the participants were from larger law firms. 
Most respondents understood the term to mc:'an "highly qualified and more 
respected" attorneys. 

10. This occurred in 1983. It was reported after the 1984 program by an 
attorney notin the firm involved that there was "talk" thatthis situation caused 
problems within the firm after the 1983 EDP hearings. 

11.1n fact, the age distribution of cases in the two years indicates that 1984 
cases generally were older than 1983 cases. 
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The Use of Judges Pro Thnlpore 
as Mental Health Judges in the 
Pima County (1Ucson, Arizona) 
Superior Court 
A paper prepared by Roberta L. Tepper 

Introduction and Background 

The use of judges pro tempore to conduct mental health hearings in the 
Pima County (Tucson, Arizona) Superior Court lasted six months, from 
January through June 1984. Previously, ajudge pro tem would be used 
occasionally to conduct mental health hearings, but strictly on an 
emergency basis. The use was relatively uncommon, despite the fact that 
the superior court made frequent use of (and continues to use) judges pro 
tempore for other matters. 

Shortly before January 1984 the superior court was faced wi th both a 
temporary shortage of court commissioners and a period of budgetary 
constraint that made appointment of any new court commissioners 
impossible. The fiscal outlook made it obvious that the judicial ranks 
would not be replenished until at least July 1984. 

With this in mind, Judge Alice Truman. a probate judge (who, 
pursuant to local rule. was responsible for mental health adjudications), 
and Judge William Sherrill proposed the use of judges pro tempore to 
conduct mental health hearings on a more regular basis. Though the use 
was planned. it was never intended for the judges pro tem to become an 
integral part of the judiciary of the superior court; the use of the judges 
pro tempore was minimal and only temporary. ending With the appoint
ment of a new court commissioner. 

Judge Sherrill was a court commissioner prior to his appointment to 
the superior court bench, had served as a mental health judge on many 
occasions, and was familiar With the needs an.d requirements of those 
hearings. Mter his elevation to the bench, Judge Sherrill continued to 
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conduct a large number of the mental health hearings because of his 
familiari tywith tlle area and the lack of a replacement. This burdened the 
superior court bench. which was already relying on the services of judges 
pro tem to take up the slack in the other areas. Even after the 
implementation of the judge pro tem program for mental health hearings, 
Judge Sherrill continued to hear a substantial number of the mental 
health matters. 

The then presiding judge. William Druke. gave his consent to the 
proposed use. Judges Truman and Sherrill then selected a number of 
attorneys who had already been approved and appointed as judges pro 
tempore for other matters and requested their assistance. Some other 
attorneys, also already serving as judges pro tem. volunteered for this use 
and were accepted. 

This use of judges pro tem. though necessruy at the time. was viewed 
with some reservations by Judge Truman on account of the complexity of 
the law in the area This hesitancy may explain why the use of judges pro 
tempore was always viewed as merely a temporary solution and not the 
creation of a new and continuing jUdicial resource, as well as why the 
judges pro tem were never used as frequently as possible. Despite her 
resen:ations. the use was begun and continued until July 1984. when 
Margaret Houghton (one of the judges pro tem) was appOinted as the 
newest court commissioner. 

Actual Use 
In <Januruythrough June 1984, a total of 41 mental health commitment 
hearings were actually conducted. A varying number of cases each month 
were set for hearing; some scheduled hearings were canceled (also in 
vruyingnumbers). usually after the voluntruycommitment of the patient. 

TABLE A-I 
Mental health hearings, January-JWle 1984 

Total number Hearlngsby Hearlngsby 
Month ofhearlngs judges/commissioners judges pro tem 

January 12 7 5 

February 10 4 6 

March 2 1 1 

April 2 1 1 

May 8 5 3 

June 7 6 1 

TOTAL 41 24 (59%) 17 (41%) 
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Superior cuurt judges or commissioners conducted a total of 24 
hearings (69 percent of the 41 total) and judges pro tempore conducted 
the remaining 17 (41 percent). Of the 24 hearings conducted by judges or 
commissioners, Judge Sherrill conducted 9. 

Time spent in preparation for each case varied with the complexityof 
the case and the size of the client's file. Some judges pro temreviewed the 
statutes before each hearing. others did not. Preparation time for those 
pro tems conducting their first mental health hearings ranged from 30 
minutes to a few hours. Those pro tems who had experience were able to 
review a case and prepare in an average of 16 minutes per case. 

Selection 
Selection of pro tem judges was made informally from among those 
attorneys already appointed and serving as judges pro tem for the court. 
Judge Truman and Judge Sherrill recrui ted those pro temjudges they felt 
had some familiarity with either the probate field or mental health law, 
and/or could quickly gain the required knowledge-in other words, 
attorneys they had confidence in. Two of the judges pro tem volunteered 
once they leamed of the proposed use for mental health matters. 

AlUlOugh experience in probate or with mental health law was a 
factor in the judges' decision. it was not determinative. In fact. a number 
of pro tem jUdges interviewed had neither exposure to nor experience in 
mental health law prior to conducting these hearings, although some had 
done a bit of probate work. All of the attorneys selected had practiced law 
locally for a number of years in private or government practice. 

Only two of the pro tem judges had substantial experience in the field 
of mental health law. One had been the Pima County public fiduciary 
before returning to private practice. The other had been a magistrate in 
the Tucson City Court and had been exposed to competency detennina
tions. In that context, however, her determinations had been based on 
reports and recommendations submitted by the court clinic or local 
mental health services. 

Training 
Minimal training was provided to some of the judges pro tem at a lunch
time meeting with Judges Truman and Sherrill. It covered mostly 
administrative matters: how to complete the reqUired forms, minute 
entries, the use of the tape recorders used to record the proceedings, and a 
brj.ef revIew of the applicable statutes. Other pro tem judges serving 
in this capacity received no training. All found their own "st.yle" 
with experience. 

All judges pro tem reviewed the applicable statutes and law prior to 
conducting their first hearings and felt competent in the area. Of course. 
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since they were already serving as judges pro tern for other matte:rs in the 
superior court. they were not inexperienced in filling the judicial role. The 
time each pro tern judge spent in preparing varied with each case. 

As all the judges pro tern had previous experience in serving ajudicial 
function, they all had experience in decision-making under pressure and 
in relatively short periods of time. None expressed concern over his or her 
ability to make fair and equitable decisions regarding the client's status 
or continued commitment. 

Though the minimal training was considered sufficient overall by the 
judges pro tern, some expressed their initial discomfort in serving the first 
time. One pro tern judge suggested that a walk-through of a simulated 
hearing would have been helpful. It is a matter of speculation, however, 
whether additional training would have alleviated the feelings of initial 
discomfort. 

Why They Volunteered or Agreed to Serve 
Most of the pro tern judges were flattered to have been asked to serve for 
mental health hearings; that sense of flattery played a large role in their 
acceptance. Similarly, most were already interested in the field. A number 
of the judges pro tern have or had ambitions to the judiciary in the future 
and this was seen as a way of "auditioning" and gaining some valuable 
experience. Some were in need of time away from the grind of practice and 
this was an in teresting break. A number cited their belief that attorneys 
should provide some kind of service to the community. 

Benefits in the Use of Judges Pro Tempore 

To the Court and System 
Obviously, the most immediate benefit of using pro tern judges was the 
extension of the limited judicial resources of the court. This extension 
could have been greater, however, had the deciSion been made to 
integrate the judges pro tern into the regular assignment for mental 
health hearings rather than use them solely as an emergency resource. A 
number of the pro ternjudges expressed some frustration at having been 
underutilized during this period. They felt that had a more organized 
scheduling mechanism been established. with each judge pro tern 
assigned to a different day or a certain time slot, their utilization might 
have increased. Of course. this betrays the pm terns' erroneous assump
tion that they were to be an integral part of the judiciary, much the way 
judges pro tern are used for other matters in the court. As it was, only 
when a judge or commissioner could not be scheduled to conduct a 
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hearing would the judges pro tem be called upon. As most of the pro tem 
judges were willing to volunteer larger amounts of their time, this would 
seem to be a waste of a potential (and permanent) resource. 

Another benefit to the system in general was cited by one of the pro 
tem judges, who felt that not having been routinely exposed to the mental 
health adjudication process, and therefore not "hardened" to it, the 
judges pro tem were more likely to view their role as problem-solving 
rather than adjudicative. This "fresh perspective" was viewed as a benefit, 
not only by a number of the judges pro tempore but also by the other 
attorneys involved in the process. 

It was the general consensus that the judges pro tem tended to be less 
of a "rubber stamp" for the state and truly addressed the merits of the 
petition and the client's presentation, rather than giving the client's 
claims perfunctory attention before granting the action requested in the 
peti tion. Related to this was the perception that pro tem judges tended to 
be more concerned and conscientious regarding the client's civil liberties 
and due process rights. This perception was that the judges pro tem were 
more likely to "put the state to its proof' than the judges or commis
sioners. One wonders whether this was not a kind of "honeymoon," as 
none of the judges pro tem served more than a couple of times. 

An interesting observation by one attorney interviewed was that 
commissioners were generally viewed as taking the "better-safe-than
sorry" route and tended to commit patients more easily. One of the pro 
tem judges cited an example that brought great satisfaction and 
illustrates a problem-solving approach. At the pro tem's request, the 
hospital staff drew up an alternative treatment plan to avoid committing 
the patient. The plan of supervised therapy was so successful that the 
patient was released to an outpatient treatment facility. 

The number of mental hearings conducted during the period pro 
terns were used is too small to provide a basis for a reliable statistical 
analysis of the dispositions of the cases. Nevertheless, the dispositions do 
not indicate, on their face. an inclination on the part of the pro tems to be 
any less likely to commit the clients than the judges and commissioners. 
The dispositions of the 41 hearings held for January through June 1984 
show Similar patterns between pro tems and judges/commissIoners. 

In almost all cases, the clients were not told of the status of the judge 
pro tem Most of the attorneys felt that even if the client had been 
informed, it would not have made a difference. for a number of reasons. 
Among the reasons were clients' generally tenuous mental state and their 
lack of knowledge about the court system. The only problem was 
encountered when clients did not believe that the women pro temjudges 
were judges because tl1ey were women. This is a problem not limited to 
judges pro tem, however, nol" to mental health hearings. 
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TABLEA-2 
Mental health hearing dispositions 

Guardian appointed. 
Dispositions no commitment 

Protems 1 

Judges/ 
CommIssioners 4 

Length of commitment ordered 

Petition 
disntissed 

2 

1 

Commitment 
ordered ~ 

14 17 

19 24 

--------------------------------------------------_.-----

Pro terns 

Judges/ 
Commissioners 

60 days 
orIess 

3 

1 

To the Judges Pro Thm 

90 days 180days 
or less or less 

4 5 

7 6 

1 year 
or less Undetermined 

2 o 

4 1 

This utilization of judges pro tern enabled the individuals involved to get 
either their flrst or increased exposure to this area of the law, an area 
most private practi tioners do not get the opportunity to be involved in; it 
was also seen as an opportunity to be involved in the area. It was seen, too, 
as a way to get training toward ambitions of eventually entering the 
judiciary. One pro tern judge found it useful in gaining perspective into a 
judge's role. Another cited being a pro tern judge as an acceptable way to 
get away from the daily grind of private practice yet remain legally active. 
Most continued to hear other matters as judges pro tern during this time. 

Problems in the Use of Judges Pro Tempore 

The C-ourt's View 
There were no major problems in the use of the judges pro tem in 
conducting mental health hearings. The minor problems encountered 
were difficulty in contacting the judge pro tern when necessary regarding 
follow-up approval of treatment plans. and in completing additional 
paperwork. This meant that Judge Truman usually had to complete that 
extra work, rather than delay processing of the case. Thus, additional 
work was created for Judge Truman. though in general the system 
benefited. Occasionally a pro tern judge would take a case under 
advisement, causing a delay in either releasing or committing the 
individual. This was rare, however, and not much of a problem. 
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The Attorneys' View 
The judges pro tem were criticized by the attorneys involved on a limited 
number of grounds. Perhaps feedback by the attorneys or the court could 
have solved these relatively minor problems. One attorney felt that the 
judges pro tern had control problems, both in controlling the flow of the 
heaIing and in controlling their own reactions when faced with the 
aberrant behavior of the clients. The same attorney felt that the pro tem 
judges were not sufficiently removed from their role as advocates and 
found that they would criticize the participating attorneys or tend to 
"take sides," This was seen not necessarily as a deliberate decision but 
rather as an unconscious inability to relinquish the role of advocate. One 
attorney felt that in that way the judges pro tem tended to interfere with 
one parly's presentation and handling of the case. Had there been more 
supervision or feedback to the judges pro tern, these nondeliberate 
mannerisms possibly could have been eliminated, 

The Pro TemJudges' View 
There was no feedback from the court on the perfonnance of pro tem 
judges. either positive or negative, making improving their perfonnance 
or changing their "style" diffkult. For some, with little prior experience in 
the mental health area, that would have been helpful. Usually the judge 
pro tem had no later infonnation about the progress of a case he or she 
had presided over, and this lack was mildly frustrating for some of them. 
The problems of scheduling were more troubling to some of the pro terns. 
A request to be scheduled on a specific day was usually ignored or 
forgotten. As most of the pro tems understood the last-minute nature of 
some of the hearings, however, this was a minor irritant. 

None of the judges pro tem felt that cases were "dumped" on them. 
Had they been used more often, perhaps that perception might have 
arisen. With their minimal use, though, no one felt that the only reason 
they were being used was to get rid of unpopular cases. 

Administrative Problems 
A number of the recurring problems have already been discussed in 
previous sections. Since most of the judges pro tem had relatively flexible 
schedules, the lack of advance notice of need for their service nonnally 
was not a problem. Because of the small number of judges pro tem being 
used, only 5 out of a possible 8 to 10, the scheduling clerk was able to call 
the attorneys to confinn availability before scheduling them to conduct 
a hearing. 

Neither the county attorney, public defender, nor the public fiduciary 
ever objected to the scheduling of a pro tem judge, other than some 
nonserious, idle complaining. Filing for a change of judge never occurred, 
according to the scheduling clerk. As cases were rarely, if ever, continued, 
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notice problems did not occur. The staff of the court administrator's office 
had no problems with the paperwork completed by the pro temjudges or 
with contracting them for any necessary revisions. 

lrre Lawyers Especially Good 
or Bad for This Purpose? 
As discussed previously, most attorneys involved had relatively few 
complaints about the performance of the judges pro tem. In fact, for most, 
a pro tem judge would be as good as, if not preferable to, a judge or 
commissioner, for the reasons discussed above, complaints notwith
standing. The general perception was that pro tem judges tended to take 
the proceedings very seriously and gave them their total concentration, 
perhaps because they were inexperienced in the field. The "fresh 
perspective" of the pro terns, their willingness to hear the clients out. and 
their enthusiasm were considered advantages. Despite the misgivings of 
Judge Truman. it seems that pro tem judges helped the court and the 
process and were positive factors in these matters. 
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Administrative Orders of 
Division One of 
the Arizona Court of Appeals 

IN THE COURT OF APPEALS 
STATE OF ARIZONA 

DMSIONONE 

IN RE THE USE OF JUDGES PRO 
TEMPORE INDMSION ONE. 
ARIZONA COURT OF APPEALS ADMINISTRATIVE ORDER 

1. Preamble. The Court of Appeals. Division One. is currently 
facing a substantial delay in the disposition of civil appeals where oral 
argument has been requested. In order to relieve this backlog and to 
expedite the diSposition of such appeals, the Court has determined to 
enlist the assistance of state bar members to serve as judges pro tempore. 
This procedure is authorized by AR.S. § 12~ 146. By administrative order 
dated April 13. 1984, the Arizona Supreme Court has authorized a 
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temporary department of Division One for this purpose. This department 
has been designated Department E. 

2. Composition. Department E shall be composed of one judge 
currently serving on Division One and two judges pro tempore. Assign
ments of judges and judges pro tempore to Department E shall be made by 
the Chief Judge. The Division One judge shall be the presidingjudge. 

3. Cases. Department E shall consider only civil appeals in which 
oral argument has been requested. A normal weekly calendar for 
Department E shall consist of three such civil appeals. 

4. Meetings. Department E shall hear cases once a week for the 
period September, 1984, through December, 1985. Department E may 
meet more or less frequently as the Chief Judge deems necessary. 

5. Memorandum Decisions. All cases assigned to Department E 
shall be disposed of by memorandum decisions as provided for in Rule 28, 
Arizona Rules of Civil Appellate Procedure. 

S. Selection of Judges Pro Tempore. The Chief Judge shall be 
responsible for maintaining a list of qualified individuals to serve as 
judges pro tempore. Requests for appointment as a judge pro tempore 
shall be made by the Chief Judge to the Chief Justice of the Arizona 
Supreme Court who shall, in his discretion, make the appointment. 
Judges pro tempore shall have the qualifications required by AR.S. 
§12-146A and shall have the appropriate demeanor, reputation and 
knowledge of the law Which, in the opinion of the Chief Judge and Chief 
Justice, qualify them to serve. 

7. Disqualification. Judges pro tempore shall disqualify them
selves from cases in accordance with Canon 3(c) of the Code of Judicial 
Conduct. In addition, judges pro tempore shall otherwise comply with the 
Code of Judicial Conduct where applicable. Prior to permanent assign
ment of a judge pro tempore to an individual case, a proposed list of pro 
temporejudges shall be submitted to all the parties to that appeal. Within 
ten days after mailing of the list to the parties, any party to the appeal may 
disqualify a specified number of the judges pro tempore submitted by so 
advising the Court in writing. 

DATED this 7th day of May, 1984. 

EINO M. JACOBSON. Chief Judge 
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ARIZONA COURT OF APPEALS, 
DMSION ONE TEMPORARY DEPARTMENT E 

INTERNAL OPERATING GUIDELINES 

Introduction. In accordance with administrative orders of this 
Court and the Arizona Supreme Court, effective with the Court's 
September 1984 calendar there shall be established a temporruy Depart
ment E. The administration of this Department shall be governed by 
these gUidelines and this Court's administrative order of May 7, 1984. 

Timetable. In order for Department E to be operational by 
September 1984 the following timetable is established. 

Activity 

Each DivIsion One 
judge recommends 20 names 
to Chief Judge 
Invitations sent by Chief Judge 
Invitation to serve as judges 
pro tempore accepted 
Chief Justice appoints judges 
protempore 
Cases for Department E 
identified (September-December) 
List of cases and counsel 
sent to judges pro tempore to 
identify conflicts 
List of pro tempore judges 
sent to parties for disqualifications 
Panels set and cases 
for Department E calendared 
internally 
The process repeats itself for the 
period Januruy 1985 through June 1985 

Completion Date 

April 1 

Mayl 
May 15 

July 1 

Julyl 

July 1 

July 1 

July 15 

Selection of Judges Pro Tempore. The primary means which 
will be used to select pro tempore judges will be through recommendation 
by present Division One judges. By April 1, 1984, each Division One judge 
should suggest twenty attorneys to the Chief Judge. In making these 
recommendations, judges should consider the statutoIY qualifications of 
ARS. §12-146A as well as the attorney's demeanor, reputation and 
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knowledge of the law. These names, and others which may be received by 
the Chief Judge, will be screened by him and invitations sent to such 
attorneys by May 1, 1984. Invitations shall be accepted by May 15, 1984. 
Appointment will be made by the Chief Justice effective July 1, 1984, for a 
six-month period in accordance with ARS. § 12-147.B. 

Selection of Cases. Cases to be assigned to Department E shall 
be evaluated by the following criteria First, cases should be those which 
would likely be disposed of as memorandum deciSions. Second, cases 
should be of moderate difficulty, according to our internal weighting 
gUidelines. In this way, the more difficult cases will be heard by panels of 
three judges as well as the relatively Simple matters which should be 
handled pursuant to our" decision by the court." Third, cases should be 
chosen from the "oldest" on our at-issue list. The staff should identify 
these cases byJuly 1,1984. 

Disqualification. In order to assure maximum acceptance of this 
project, liberal procedures for disqualification v,.ill be followed. This will be 
true both from the standpOint of pro tempore disqualifications and 
disqualifications requested by the litigants. 

By July 1, 1984, the judges pro tempore will have been identified and a 
list of such individuals will be mailed to counsel for cases calendared for 
Department E. Each party separately represented shall be entitled to 
peremptorily challenge any pro tempore judge appearing on the list. When 
the list is returned to the Court, the paneifor each case shall be made up of 
individuals who have not been challenged by any party. 

Similarly, judges pro tempore shall be sent a list of all cases to be 
calendared during September through December. The list will include 
names of parties and counsel appearing. Each pro tempore judge shall 
indicate each case in which he or she should be disqualified. Judges pro 
tempore shall disqualify themselves in accordance with the same 
standards applicable to judges. 

Presiding Judge Duties. The presiding judge for each Depart
ment E panel will be a Division One judge. Each judge will serve on 
Department E once every twelve weeks. By June 15, the clerk shall advise 
each preSiding judge of the proposed date for his or her panel and the 
tentatively assigned pro tempore judges. The presiding judge shall 
confirm with each pro tempore judge his or her availability to sit on the 
date in question. Once confirmed, that information will be forwarded to 
the clerk who will then prepare the calendar by July 15. The presiding 
judge will be responsible for sending one set of the briefs to the pro 
temporejudge prior to argument. The presidingjudge will be responsible 
for scheduling conferences, monitoring the post-argument procedures 
and distributing all post-decision motions. Pro tempore judges who 
desire to review the record prior to oral argument should do so in 
the clerk's office. Judges pro tempore may take the record with them after 
oral argument. 
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Clerk's Responsibilities. The clerk will cany out all functions in 
support of Department E as is currently done ",ith respect to existing 
departments. In addition, the clerk will be responsible for distributing 
invitations to attorneys, receiving responses and preparing supreme 
court appointments. doing all mailings necessary to identity disqualifica
tions and calendaring panels so as to avoid conflicts. 

IN THE SUPREME COURT OF THE 
STATE OF ARIZONA 

INRE THE USE OF JUDGES PRO TEMPORE 
IN DMSION ONE, ARIZONA COURT 
OF APPEALS ADMINISTRATIVE ORDER 

84·3 

Pursuant to Article 6, §3 of the Arizona Constitution and ARS. 
§ 12-147 A (Supp. 1983), itis 

ORDERED, there is established a temporary department of the 
Arizona Court of Appeals, Division One. This temporary department shall 
be deSignated as Department E and shall be convened as of September 1. 
1984, and shall remain convened until December 31, 1985. 

Upon request of the Chief Judge of the Court of Appeals, Division 
One. the Chief Justice may appoint judges pro tempore to Department E 
in accordance with ARS. § 12-146. 

DATED this 13th day of April, 1984. 

WILLTAMA HOWHAN, Chief Justice 
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Letter to 
Prospective Pro TemJudges 

Dear __________________ _ 

Division One of the Arizona Court of Appeals, in an attempt to reduce 
the backlog of civil cases in which oral argument has been requested, has 
decided to enlist the aid of the State Bar through the use of judges pro 

tempore. 

This effort has been approved by the Arizona Supreme Court and has 
been implemented by the attached administrative order. In order for this 
program to succeed, we need the assistance of members of the State Bar 
to serve as judges pro tempore in the Court of Appeals. 

Because I believe that you meet the qualifications described in the 
enclosed administrative order, I cordially invite you to serve as such a 
judge pro tempore and participate in this national demonstration project. 

Befure accepting this invitation, please consider the following: 

1. That you will be asked to sit on one court calendar, consisting of three 
civil cases. 

2. You will be e.xpected to read all the briefs for your calendar and be 
prepared to rule on the issues presented. 

3. You will be required to attend a pre-oral argument conference. oral 
argument and a post-oral argument conference. These conferences 
will all be scheduled on Wednesday of each week. 

4. You will be required to write a proposed disposition in one of the civil 
cases heard. and distribute that proposed draft within 30 days of the 
argument. 

5. You will be performing this service pro bono and the court will be 
unable to reimburse you for any expenses incurred, including travel 
expense. 

6. While serving as a judge pro tempore, you will be bound by the 
applicable provisions of the Code of Judicial Condud. 
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If you are still with me after reading the above and if you desire to 
accept this invitation, the court is enthusiastic about the prospect of 
using judges pro tempore and looks forward to sitting with you. All 
participants will receive a certificate refiectingthe court's appreciation; a 
reception will be held at the conclusion of the program to further 
acknowledge the 8Gsistance of all attorneys participating. 

Will you please notify me by returning the attached acceptance letter 
by May 21. 1984. If you accept this invitatjon, your expected participation 
would be during the period September through December, 1984. 

Cordially yours, 

EINO M. JACOBSON 

Chief Judge, Division One 
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Rules and Guidelines for the 
Connecticut llial Referee Program 

Connecticut Practice Book, 
Superior Court-Civil 

Sec. 431. AppOintment of Committee or Referee 

It is the function ofthe court or judge to determine and appoInt the 
person or persons who shall constitute a committee. or the referee to 
whom a case shall be referred. Recommendations by counsel shall be 
made only at the request of the court or judge. If more than one person 
shall constitute the committee, the first person named by the court shall 
be the chairman of the committee. 

Sec. 432. Effect of Reference 

When any case shall be referred to a committee. no trial will be had by 
the court unless the reference be revoked upon stipulation of the parties 
or order of court. Any reference shall continue in force until the duties of 
the committee thereunder have been performed or the order revoked. 

In making a reference in any domain proceeding. the court shall fix a 
date not more than sixty days thereafter, unless for good cause shown a 
longer period is required. on which the parties shall exchange copies of 
their appraisal reports. Such reports shall set forth the valuation placed 
upon the property in issue and the details of the items of. or the basis for, 
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such valuation. The court may, in its discretion and under such 
conditions as it deems proper, and after notice and hearing. grant a 
further extension of time, beyond that originally fixed, to any party 
confronted with unusual and special circumstances requiring additional 
time for the exchange of appraisal reports. 

Sec. 433. Pleadings 

No case shall be referred until the issues are clo~ed and a trial list 
claim filed. Thereafter no pleadings may be filed except by agreement of all 
parties or order of court. Such pleadings shall be filed with the clerk and 
by him transmitted to the committee. 

Sec. 434. Report 

The report of a committee shall state. in separate and consecutively 
numbered paragraphs. the facts found and the conclusions drawn 
therefrom. It should not contain statements of evidence or excerpts from 
the evidence. The report should ordinarily state only the ultimate facts 
found; but if the committee has reason to beliew~ that his conclUSions as 
to such facts from subordinate facts \ViII be questioned. he may also state 
the subordinate facts found proven; and if he has reason to believe that 
his rulings will be questioned, he may state them with a blief summruyof 
such facts as are necessary to explain them; and he should state such 
claims as were made by the parties and which either party requests him 
to state. 

The committee may accompany his report with a memorandum of 
decision including such matters as he may deem helpful in the deciSion of 
the case. and. in any case in which appraisal fees may be awarded by the 
court. he shall make a finding and recommendation as to such appraisal 
fees as he deems reasonable. 

Sec. 435. Requestfor Finding 

Either party may request a committee to make a finding of subor
dinate facts or of his rulings. and of the claims made, and shall include in 
or annex to such request a statement of facts, or rulings, or claims, he 
desires the committee to incorporate in the report. 

Sec. 436. Alt.ernative Report 

If alternative claims are made before the committee, or he deems it 
advisable. he may report all the facts bearing upon such claims and make 
his conclUSions in the alternative, so that the judgment rendered will 
depend upon which of the alternative conclusions the facts are found 
legally to support. 
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Sec. 437. Amending Report 

A committt::e may, at any time before a report is accepted, file an 
amendment to it or an amended report. 

Sec. 438. Motion to Correct 

If either party desires to have the report or the finding corrected by 
striking out any of the facts found, or by adding further facts, or by stating 
the claims of the parties made before the committee, or by setting forth 
rulings upon evidence or other rulings of the committee. he shall within 
two weeks after the filing of the report or finding file with the court a 
motion to correct setting forth the changes and additions desired by him. 
He shall accompany the motion with a brief statement of the grounds of 
each correction asked, with suitable references to the testimony. The file 
shall then be returned to the committee for consideration of the motion to 
correct. As soon as practicable the committee shall file with the court the 
motion to correct, together with his decision thereon. 

Sec. 439. Exceptions to Report or Finding 

If a committee fails to correct a report or finding in compliance with a 
motion to correct, the moving party may, within ten days after the 
decision on the motion to correct, file exceptions seeking corrections by 
the court in the report or finding. The court will not consider an exception 
unless its subject matter has. been submitted to the committee in a 
motion to correct, provided that this requirement shall not apply to 
exceptions taken to corrections in the report or finding made after it was 
filed; nor v.1ll the court correct a finding of fact unless a material fact has 
been found without evidence or the committee has failed to find an 
admitted or undisputed fact, or has found a fact in such doubtful 
language t..;'at its real meaning does not appear. A party excepting on 
these grounds must file with his exceptions a transcript of the evidence 
taken before the committee, except such portions as the parties may 
stipulate to omit. 

Sec. 440. Objections to Acceptance of Report 

A party may file objections to the acceptance of a report on the ground 
that conclusions of fact stated in it were not properly reached on the basis 
of the subordinate facts found, or that the committee erred in rulings on 
evidence or other rulings or that there are other reasons why the report 
should not be accepted. 

If an objection raises an issue offact the determination of which may 
require the consideration of matters not appearing in the report or 
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stenographic notes of proceedings before the committee, the adverse 
party shall, within two weeks after the filing of the objection, plead to it by 
a motion to strike, answer or other proper pleading. 

Sec. 441. Time to File Objections 

Objections to the acceptance of a report shall be filed within two 
weeks after the filing of the report or finding, or if a motion to correct the 
report or finding has been made, within two weeks from the filing of the 
decision on the motion. 

Sec. 442. Judgment IOn the RepGrt 

After the expiration of two weeks from the filing of the report, if no 
motion to correct and no objections to the report have been fIled and no 
extension of time for filing either has been granted, either party may, 
without written motion, claim the case for the short calendar for 
judgment on the report of the committee, provided, if the parties file a 
stipulation that no motion to correct or 'lbjections will be filed, the case 
may be so claimed at any time thereafter. If exceptions or objections have 
been seasonably filed, the case should be claimed for the short calendar 
for hearing thereon; and the court may, upon its decision as to them, 
forthwith direct judgment to be rendered. 

Sec. 443. FunctiGn Gfthe CG'i..~ 

The court shall re-nder such judgment as the law reqUires upon the 
facts in the report as it may be corrected. If the court finds that the 
committee has materially erred in his rulings or that by reason of material 
corrections in his findings the basis of the report is subverted or that 
there are other sufficient reasons why the report should not be accepted, 
the court shall reject the report and refer the matter to the same or 
another committee for a new trial or revoke the reference and leave the 
case to be disposed of in court. 

The court may correct a report at anytime before judgment upon the 
written stipulation of the parties or it may upon its own motion add a fact 
which is admitted or undisputed or strike out a fact improperly found. 

Sec. 444. F..x:tensiGns GfTime 

The committee for good cause shown may extend the time for filing 
motions to correct with him, and any judge of the court in which the 
report 1S filed may for good cause shown allow extensions of time for filing 
such motions to correct and for taldng any of the other steps herein 
provided. 
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January 31, 1984 

Guidelines for Attorney State Trial Referees 

You have been appointed a state trial referee by the Chief Justice 
under General Statutes Section 52-434. Initial appointments to this 
office will be effective untilJ'uly 1,1984, and thereafter will be made;'Jna 
yearly basis. You will be involved in either the semi-retired attorneys 
program or the practicing attorneys program outlined below. 

Goals of Programs 

The goals of the programs are to accelerate the disposition of cases on 
the court trial list and to free judges assigned to the Civil Division Part C 
(court matters) so that they can adjudicate a greater number of civil jury 
cases than is now possible. 

Oath of Office 

Because of the importance ofthis pOSition you will be required to take 
the follOwing oath of office: 

"You do solemnly swear (or affirm, as the case may be) that you will 
support the Constitution of the United States, and the Constitution 
of the State of Connecticut, so long as you continue a citizen thereof; 
that you will faithfully discharge, according to law, the duties of the 
office of state trial referee to the best of your ability; and that you will, 
in addition to complying with the provisions of the Code of 
Professional Responsibility, comply with the proviSions of Canons 1, 
2, and 3 of the Code of Judicial Conduct concerning the matters 
in which you serve as a state trial referee. So help you God." 
(See attached) 

Semi-Retired Attomeys Program 

Semi-retired attorneys, who should be able to serve for a continuous 
period of not less than one month, will be assigned by the Chief Court 
Administrator to Judicial District court locations. During the period of 
their aSSignment, they will be available to the Presiding Judge of the Civil 
Division for trials in much the same manner as an additional judge would 
be available. 

When cases are reached on the assignment list for trial, the PreSiding 
Judge, subject to the procedure set forth below, will refer as many cases as 
feaSible to the assigned attorney referee for immediate trial. Contract 
cases, which fall within the purview of the fact-finding program, as 
defined in General Statutes Section 52-549n, however. generally will not 
be referred to attorney referees. 
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The consent of the parties is not required for a case to be referred to 
an attorney referee. If the parties agree to the appointment of a particular 
attorney referee, the Presiding Judge may order the case referred to said 
referee. If there is no such order, the presiding civil judge will give the 
parties the names of three attorney referees who may hear the case. Each 
party, starting with the plaintiff, will reject one of the three. In cases 
involving multiple parties each side will strike one. 

PracticingAttomeys Program 

The attorney referees serving under this program have agreed to set 
aside periods of time within their schedules to hear cases which have 
been referred to them. Because such attorneys are full-time practitioners, 
they may have difficulty in devoting full and continuous days to the trial 
of these cases. Thus, unlike the semi-retired attorneys. they will not be 
assigned full-time to a particular Judicial District for a specific period of 
time. Rather. working within their schedules. they will set aside time, 
which should be as continuous as possible, to hear and decide cases as 
soon as possible after they have been referred. After receiving notice of a 
reference, the attorneyreferee'should consult promptlywith the parties to 
set an early date certain for the commencement of the trial and to 
establish a trial schedule. Once a date certain has been fixed, it should not 
be changed unless there are compelling reasons to do so. The referee 
should also arrange with the administrative judge to have a courtroom 
made available. 

Generally, the types of cases to be referred under this program are 
those civil nonjUIY trial list cases which are not within thepurviewofthe 
fact-finding program and which fall into the follOwing categories: 

MAJOR DESCRIPTION MINOR DESCRIPTION 

Contracts 

Torts (Other than 
Vehicular) 

Construction-State or Local 

Construction-All Other 
Insurance Policy 
Specific Performance 
Collections 

Defective Premises-Frtuate-Snow or Ice 
Defective Premises-Frtvate-Other 
Defective Premises-Public-Snow or Ice 
Defective Premises-Public-Other 

Products Liability Other Than Vehicular 
Malpractice-Medical 
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Vehicular Torts 

Wills, Estates 
and Trusts 

Malpractice-Legal 
Malpractice-All Other 
Assault and Batte:ry 
Defamation 
Animals-Dogs 
Animals-Other 
False Arrest 
Fire Damage 

Motor Vehicles * -Driver and/or Passenger(s) 
vs. Driver{s) 

MotorVehicles*-Pedestrian vs. Driver 
Motor Vehicles * -Property Damage Only 

Motor Vehicles * -Products Liability 
Including Warranty 

Motor Vehicles * -All Other Motor Vehicles 

Boats 
Airplanes 
Railroads 
Snowmobiles 

Construction of Wills and 'nusts 

* (Motor Vehicles include cars, trucks, motorcycles, and motorscooters). 

Cases which require a flexible trial schedule to accommodate out-of
state and expert witnesses or have complex, specialized issues are 
particularly suitable for reference to attorney referees under the practic
ing attorney program, but any trial list case may be referred to such 
a referee. 

There are three sources from which cases can be referred under this 
program. Although cases on the assignment list should normally be 
referred under the semi-retired attorneys program. special circumstances 
may exist when a case cannot go forward immediately and itis prudent to 
make the reference under this program. Most references under this 
program will be made. however, from speciallyprepared lists of particular 
types of cases as deSCribed above. A list of such cases would be prepared by 
the clerk and sent to counsel together with a notice that the court on a 
date certain would conSider referring such cases to attorney referees 
under this program. The notice should encourage the attorneys to agree 
upon an attorney referee (not a semi-retired attorney) to whom the 
reference could be made and announce that a list of attorney referees 
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would be available in the clerk's office. Motions for reference to an 
attorney state trial referee constitute the final source from which 
reference can be made under this program. 

The consent of the parties is not required for a case to be referred for 
trial to an attorney referee. If the parties agree to the appointment of a 
particular attorney referee, the Presiding Judge may order the case 
referred to said referee subject to the referee's acceptance. 

A list of attorney trial referees serving under this program will be 
available in each Judicial District clerk's office. Parties are encouraged to 
stipulate to the appointment of a particular attorney referee after having 
ascertained that the referee is available. If no order is entered to refer the 
case to a particular attorney referee pursuant to an agreement, the 
Presiding Judge of the Civil Division will give the parties the names of 
three attorney referees who may hear the case. Each party, starting with 
the plaintiff, will reject one of the three. In cases involving multiple parties, 
each side will strike one. 

Guidelines Applicable to Both Programs 

The Practice Book rules concerning references to committees shall be 
followed (Practice Book Sections 434 through 444) except that the 
attorney referee shall file a memorandum of decision in each case. Harbor 
Construction Corporation v D. V. Frione & Company, 158 Conn. 14 (1969), 
is an informative case concerning this procedure. 

As a general proposition, it is anticipated that many of the practicing 
attorneys who serve as referees will serve pro bono. However. payment for 
services to an attorney referee under both programs may not exceed $20 
an hour up to a maximum of$100 a day. Invoices must be approved by the 
Administrative Judge or the Presiding Judge of the Civil Division. 

Attorney referees shall have a court reporter or court recording 
moni tor in the courtroom during trial proceedings. 

The disqualification of an attorney referee shall be for cause only. The 
procedure shall be that set forth in Practice Book Sections 546E and 
5460 concerning the disqualificati()ll of fact-finders and arbitrators. 

The Presiding Judge shall establish time standards for the revocation 
of a reference. References will be subject to revocation by the court when 
there has been excessive delay in completing a trial. 

MAURICEJ. SPONZO, Judge 
Chief Court Administrat.or 
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Fourth Judicial District Court 
(Minneapolis, Minnesota) 
Rules Regarding Mandatory, 
Nonbinding Arbitration 

Effective July 1, 1985 

RULE 5. ARBITRATION 

RULE 5.01. Authority 
Pursuant to Minn. Stat. § 484.73, the Fourth Judicial District has 

authorized the establishment of a system of arbitration for civil cases. 

RULE 5.02. Actions Subject to Arbitration 
(a) All Civil actions are subject to arbitration except: 

1. Actions for money damages in excess of $50,000.00; 
2. Actions for money damages within the jurisdictional limit of 

the Hennepin County Conciliation Court; 
3. Actions that include a claim for equitable relief that is neither 

insubstantial nor frivolous; 
4. Actions removed from the Hennepin County Conciliation 

Court for trial de novo; 
5. Class actions; 
6. Actions involving family law matters; 
7. Unlawful detainer actions; or 
8. Actions involving the title to real estate. 

(b) The Chief Judge or the judge that the case is assigned to shall 
have authority to order that particular actions otherwise excluded shall 
be submitted to arbitration. 
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(c) Any action otherwise excluded above may be submitted to 
arbitration by agreement of all parties. 

RULE 5.03. Qualifications of Arbitrator 
Unless otherwise ordered by the Chief Judge or his/her designee or 

agreed to by all parties, an arbitrator must be admitted to practice in the 
State of Minnesota for a minimum offive years and must sign and file an 
Oath of Office with the Chief Judge of the District Court. 

RULE 5.04. Selection of Arbitrators 
(a) Arbitrators shall be selected from members of the Bar who reside 

or practice in Hermepin Counwand who are qualified in accordance 'with 
Rule 5.03. 

(b) The CourtAdministrator shall randomly assign arbitrators from a 
list of qualified arbitrators maintained by the Court. 

(c) Any par1}r or his attorney may file with the Court Administrator 
within five days of the notice of appointment and serve on the opposing 
party a notice to remove. Upon receipt of a notice to remove, the Court 
Administrator shan immediately assign another arbitrator. After a par1}r 
has once disqualified an arbitrator as a matter of right, a substitute 
arbitrator may be disqualified by that par1}r only by making an affirmative 
showing of prejudice to the Chief Judge or his/her designee. 

RULE 5.05. Arbitrator's Fees 
(a) The arbitrator's award or a notice of settlement signed by the 

parties or their counsel, must be tlmelyfiled with the Court Administrator 
before a fee may be paid to the arbitrator. 

(b) On the arbitrator's verified ex parte application, the court may for 
good cause authorize payment of a fee when the award was not timely 
filed. 

(c) The arbitrator's fee statement shall be submitted to the Court 
Administrator promptly upon the completion of the arbitrator's duties, 
and shall set forth the title and number of the cause arbitrated, the date of 
the arbitration hearing, and the date the award or settlement was filed. 

(d) The arbitrator's fee will be set by the court with a maximum of 
$150.00 per day. 

RULE 5.0S. Communication with the Arbitrator 
No disclosure of any offers of settlement by any par1}r, other than 

contained in the court file, shall be made to the arbitrator prior to the 
filing of the award. There shall be no ex parte communication by counsel 
or the parties with the arbitrator or a potential arbitrator except for 
the purpose of scheduling the arbitration hearing or requesting a 
continuance. 
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RULE 5.07. Arbitration Hearing 
(a) Thirty (30) days after filing of a Note of Issue/ Certificate of 

Readiness. or 120 days after the filing of a Certificate of Non-Readiness. 
the Court Administrator shall schedule an arbitration hearing. which 
hearing shall be set for not more than 60 days thereafter at a specified 
time and place. No further extensions for discovery shall be allowed unless 
granted by the Chief Judge or his/her designee on motion. 

(b) By agreement of all parties. an action may be submitted to 
arbitration before the filing of the Note ofIssue/Certificate of Readiness. 

(c) Failure to appear at the arbitration hearing may subject the 
nonappearing party or counsel, or both. to imposition by the assigned 
judge of reasonable costs to the party who did appear at the arbitration 
hearing. 

RULE 5.0B. Continuances 
A continuance of the arbitration hearing may be granted only by the 

Court Administrator. 

RULE 5.09. Rules of Evidence at Hearing 
(a) All evidence shall be taken in the presence of the arbitrator and all 

parties. except where any of the parties has waived the right to be present 
or is absent after due notice of the hearing. 

(b) The Rules of Evidence. construed liberally in favor of admisSion, 
apply to the conduct of the arbitration hearing. except: 

1. Any party may offer. and the arbitrator shall receive in evidence 
written medical and hospital reports. records and bills (in
cluding physiotherapy. nursing and prescription bills), docu
mentary evidence of loss of income, property damage, repair 
bills or estimates, and police reports concerning an accident 
which gave rise to the case, if copies have been delivered to all 
opposing parties at least 10 days plior to the hearing. Any other 
party may subpoena the author of a report, bill or estimate as a 
witness and examine that person as if under cross-examina
tion. Any repair estimate offered as an exhibit. and the copies 
delivered to opposing parties. shall be accompanied by a 
statement indicating whether or not the property was repaired 
and if it was, whether the estimated repairs were made in full or 
in part. and by a copy of the receipted bill showing the items 
of repair made and the amount paid. The arbitrator shall 
not consider any opinion expressed in a police report as to 
ultimate fault. 

2. The written statement of any other witness, including written 
reports of expert witnesses not enumerated above. and in
cluding statements of opinion which the witness would be 



RULES FOR MANDATORY. NONBINDING ARBITRATION. MINNEAPOLIS 205 

qualified to express if testifying in person, may be offered and 
shall be received in evidence if: (i) they are made by affidavit or 
by declaration under penalty of peIjury; (ii) copies have been 
delivered to all opposing parties at least 10 days prior to the 
hearing; and (iii) no opposing party has, at least 5 days before 
the hearing. delivered to the proponent of the evidence a 
written demand that the witness be produced in person to 
testifY at the hearing. The arbitrator shall disregard any 
portion of a statement received pursuant to this rule that 
would be inadmissible if the witness were testifYing in person. 
but the inclusion of inadmissible matter does not render the 
entire statement inadmissible. 

3. The deposition of any witness may be offered by any party and 
shall be received in evidence. subject to objections. notwith
standing that the deponent is not "unavailable as a witness" 
and no exceptional circumstances exist. if: (i) the deposition 
was taken in the manner provided for bylaw or by stipulation of 
the parties and within the time provided for in these rules: and 
(ii) not less than 10 days prior to the hearing the proponent of 
the deposition serves on all opposing parties notice of his 
intention to offer the deposition in evidence. The opposing 
party, upon receiving the notice. may subpoena the deponent 
and jfhe does so, at the discretion ofthe arbitrator, either the 
deposition may be excluded from evidence or the deposition 
may be admitted and the deponent may be further cross
examined by the partywho subpoenaed him. These limitations 
are not applicable to a deposition admiSSible under the terms of 
MinnRCiv.P.32.0 1. 

(c) Subpoenas shall issue for the attendance of witnesses at arbitra
tion heatings as provided in Minn.RCiv.P.45. It shall be the duty of the 
party requesting the subpoena to modify the form of subpoena to show 
that the appearance is before an arbitrator, and to give the time and place 
set for the arbitration hearing. At the discretion of the arbitrator, 
nonappearance of a properly subpoenaed witness maybe aground for an 
adjournmment or continuance of the hearing. If any 'witness properly 
served with a subpoena fails to appear at the arbitration hearing or, 
having appeared. refuses to be sworn or to answer. proceedings to compel 
compliance with the subpoena on penalty of contempt maybe had before 
the court. 

(d) Notwithstanding any other provisions in these rules, a party 
offering opinion testimony in the fonn of an affidavit or other statement. 
or a deposition, shall have the right to withdraw such testimony. 
whereupon the attendance of the witness at the hearing shall not 
be required. 
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RULE 5.10. Conduct of the Hearing 
(a) The arbitrator shall have the following powers: 

1. To administer oaths or affinnations to witnesses; 
2. To take adjournments upon the request of party or upon his 

own initiative when deemed necessary; 
3. To pemlit testimony to be offered by deposition; 
4. To peIDlit evidence to be offered and introduced as provided in 

these rules; 
5. To rule upon the admissibility and relevancy of evidence 

offered; 
6. To invite the parties, on reasonable notice, to submit pre

hearing or post-hearing briefs or pre-hearing statements 
of evidence; 

7. To decide the law and facts of the case and make an award 
accordingly; 

8. To award costs, not to exceed the statutory costs of the action; 
9. To view any site or object relevant to the case; and 

10. Any other powers agreed upon by the parties. 

(b) The arbitrator may, but is not required to, make a record of the 
proceedings. Anyrecords of the proceedings made by or at the direction of 
the arbitrator shall be deemed the arbitrator's personal notes and are not 
subject to discovery, and the arbitrator shall not deliver them to any party 
to the case or to any other person, except to an employee using the records 
under the arbitrator's supervision or pursuant to a subpoena issued in a 
criminal investigation or prosecution forpeIjury. No other record shall be 
made, and the arbitrator shall not peIDlit the presence of a stenographer 
or court reporter or the use of any recording device at the hearing, except 
as expresslypeIDlitted by this rule. 

RULE5.I!. TheAward 
(al The award shall be in writing and signed by the arbitrator. It shall 

deteIDline all issues properly raised by the pleadings, including a 
determination of arlY damages and an award of costs if appropriate. The 
arbitrator is not required to make findings of fact or conclusions oflaw. 

(b) Within ten (10) days after the conclusion of the arbitration 
hearing. the arbitrator shall file his award with the Court Administrator, 
with proof of service on each party to the arbitration. On the arbitrator's 
application in cases of unusual length or complexity, the court may allow 
up to 20 additional days for the filing and service of the award. Within the 
time for filing the award, the arbitrator may file and serve an amended 
award. 

(c) The Court Administrator shall enter the award as ajudgment 
forthwith upon the expiration of twenty (20) days after the award is filed if 
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no party has, during that period, served and filed a request for trial as 
provided in these rules. Promptly upon entry of the award as ajudgment, 
the Court Administrator shall mail notice of entry of judgment to all 
parties who have appeared in the case and shall execute a certificate of 
mailing and place it in the court's fUe in the case. The judgment so entered 
shall have the same force and effect in all respects as, and is subject to all 
provisions oflaw relating to, ajudgment in a civU action or proceeding, 
except that it is not subject to appeal and it may not be attacked or set 
aside except as provided in subdivision d. The judgment so entered may 
be enforced as if it had been rendered by the court in which it is entered. 

(d) A party against whom a judgment is entered pursuant to an 
arbitration award may, within six months after its entry, move to vacate 
the judgment on the ground that the arbitrator was subject to a 
disqualification not disclosed before the hearing and of which the 
arbitrator was then aware. or upon one of the grounds set forth in the . 
Uniform Arbitration Act, Chapter 572. Minnesota Statutes. and upon no 
other grounds. The motion shall be heard by the court upon notice to the 
adverse parties and to the arbitrator, and may be granted only upon clear 
and convincing evidence that the grounds alleged are true. and that the 
motion was made as soon as practicable after the moving party learned of 
the existence of those grounds. 

RULE 5.12. Trial after Arbitration 
(al Within 20 days after the arbitration award is filed with the Court 

Administrator, any party may request a trial by filing with the Court 
Administrator a request for trial, with proof of service of a copy upon all 
other parties appearing in the case. The 20-dayperiod within which to 
request trial may not be extended. 

(b) The case shall be restored to the civil calendar in the same pOSition 
on the list it would have had if there had been no arbitration in the case, 
unless the court orders otherwise for good cause. 

(c) The case shall be tried as though no arbitraUon proceedings had 
occurred. No reference may be made during the trial to the arbitration 
award. to the fact that there had been arbitration proceedings, to the 
evidence adduced at the arbitration hearing. or to any other aspect of the 
arbitration proceedings, and none of the foregoing may be used as 
affirmative evidence, or byway of impeachment, or for any other purpose 
at the trial. 

RULE 13.01. Objection to Referee Hearing Case 
Unless otherwise provided by law, the objection to a referee con

ducting a particular hearing shall be filed in writing with the judge to 
whom the case has been assigned or the judge who presides over the 
division at least one court day before the time set for the hearing. 
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Background of Analysis 

In order to examine the efficacy of the two Early Disposition Programs 
(EDP) undertaken by the King County Superior Court bench and the 
King County bar, a classic experimental design was used. Specifically, 
cases that were assigned or volunteered for the program were compared 
with a randomly selected set of comparable cases. Cases that participated 
inEDPareconsidered the "experimental group" and those that continued 
in the normal court processing routine, which were used as acomparison 
group, are termed the "control group." Using a random selection of cases 
to either EDP or the control group from both assigned cases and 
volunteers permits an evaluation of the effectiveness of EDP relative to 
normal case processing procedures. 

The effectiveness of EDP is to be determined by two indicators: (1) 
earlier time of dIsposition after the EDP hearing and (2) the avoidance of 
subsequent trials. Three characteristics of cases are examined to deter
mine their impact on the effectiveness of EDP. They are: (1) volunteer vs. 
assignment status, (2) cause of action, and (3) age of case. 

Since the program was conducted for two consecutive years, 1983 
and 1984, and since control groups were established in both years, it is 
possible to examine the effectiveness of EDP for a fairly substantial 
number of cases (see Table E-1). Although the number of panels used and 
the number of cases participating in EDPwere reduced in 1984 relative to 
those in 1983, no substantial change was made in the operation of the 
program between the two years. 

208 
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TABLEE-l 
Distribution of cases included in study 

Type of case 

Civil case type 

Assigned 
Volunteer 

Subtotal 

Domestic case type 

Volunteer 

TOTAL 

1983 Program* 

EDP Control 

142 

56 

198 

28 

226 

166 
46 

212 

212 

1984 Program** 

EDP Control 

104 119 
37 48 

141 167 

6 

147 167 

*Excludes four EDP and eight control cases selected for the 1983 program that were 
disposed prior to the mailing of assIgnment notices. Also excludes slX cases excused from 
the 1983 EDP program. 

""Excludes three EDP and two control cases selected for the 1984 program that were 
disposed prior to the mailing of assignment notices. Also excludes eleven cases excused 
from the 1984 EDP program. 

Data were collected throughJuly31, 1986. TWs allowed 32 months of 
follow-up for cases in the 1983 program and 20 months of follow-up for 
those in the 1984 ?rogram. During this period 95.7 percent of cases 
involved in the 1983 study and 83.4 percent of cases involved in the 1984 
study reached disposition (see Table E-2). 

Evaluation of Early Disposition Effect 

ISSUE #1: Are cases participating in EDP disposed of sooner than 
those exposed to normal court processing procedures'? 

Discussion 
Cases that participated in EDP tended to be disposed of earlier than those 
that did not participate. The effect ofEDP on dispositions appeared to be 
greatest within the 90-dayperiod immediately following the EDP hearing. 
In 1983. 35 percent of the civil cases in the program were disposed of 
within this period compared with only 13 percent of the civil cases in the 
control group. In 1984, the respective percentages were 28 versus 10. 

The early disposition effect is demonstrated graphically by Figures 
E-l and E-2. which show the cumulative percent of cases disposed after 
the asSignment to EDP was made and the dispositions in 30-day 
increments follO\.ving the EDP hearings. 
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TA9LEE-2 
Distribution of dispositions by end of study period 

Tctal Percent 
TOTAL cases cases 

1983 CASES disfosed disfosed 
PROGRAM: 

Volunteer 56 55 98.2 

Assigned 142 136 95.8 

Subtotal 198 191 96.5 

Domestic 
Volunteer 28 28 100.0 

Control group 

Volunteer 46 45 97.8 

Assigned 166 155 93.4 

Subtotal 212 200 94.3 

TOTAL 438 419 95.7 

1984 
PROGRAM 

EDPgroup 

Volunteer 37 32 86.5 

Assigned 104 90 86.5 

Subtotal 141 122 86.5 

Domestic 
Volunteer 6 5 83.3 

Control group 

Vnlunteer 48 39 81.3 
Assigned 119 96 80.7 

Subtotal 167 135 80.8 

TOTAL 314 262 83.4 

Note: Data on case activity were analyzed through July 31, 1986. 

The degree to which disposition is hastened by participation in EDP 
can be determined by comparing the number of days bywhich 50 percent 
of the cases in each subcategory were disposed after the dates ofthe 1983 
and 1984 hearings. This comparison results in the difference between 
the median disposition times of the EDP and the control groups and can 
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FIGUREE-l 
EDP and control cases disposed 1983, 30-day periods. all cases 
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be calculated directly from Figures E-l and E-2 for 1983 and 1984. 
respectively, 

For 1983. approximately 50 percent of the volunteer cases that went 
to the EDP hearings were disposed within 60 days. Fifty percent of the 
volunteers placed in the control group were disposed within 210 days 
after the hearing, The difference between these figures indicates that 
EDP saved 150 days. or five months, for litigants who voluntarily 
participated in the hearings. Comparable calculations for cases assig!ted 
to the project revealed that the amount of time saved for 50 percent of'the 
cases was 55 days, or just under two months. 

A Similar but somewhat weaker pattern emerges for the 1984 cases, 
F'ifty percent of volunteer cases that went to the EDP hearings were 
disposed within 160 days. Since it took 270 days for 50 percent of the 
volunteers placed in the control group to be disposed, EDP saved 110 days 
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F1GUREE-2 
EDP and control cases disposed 1984. 30-day periods. all cases 
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'Some cases were disposed after assignment to the study but prior to EDP hearings. 

Uust under four months) for litigants who voluntarily par':lcipateu in 
the hearings. For cases assigned to the project, EDP saved 30 days 
(one month). 

Conclusion 
EDP results in earlier disposition of civil cases than would normally 
occur. Volunteers in EDP were disposed between four and five months 
earlier than volunteers in the control group. Cases assigned to EDP were 
disposed one to two months sooner than they would have been under 
normal case processing procedures. 

ISSUE #2: Do volunteers differ from cases assigned to EDP in the time 
required for their dispositions? 
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Discussion 
A marked difference in the time-to-disposition was found between 
volunteer and assigned cases in the 1983 program but not in the 1984 
program. In the 1983 program, 54 percent of the volunteer civil cases were 
disposed of within the first 90 days following the EDP hearing, compared 
with only 28 percent of the assigned cases. In the same period following 
the 1984 EDP hearings, only 32 percent of the volunteers reached 
disposition relative to 26 percent of the assigned cases. (See Table E-3 for 
more detailed statistics.) 

TABLEE-3 
Cases disposed by time of disposition and volunteer /assignmentstatus 

Time of disposition 

Post-hearing 

'Ibtal 
TOTAL Assignment 1-90 91-180 disposed 
CASES to hearing days days by180da~ 

1983 
No. Percent No. Percent No. Percent No. Percent PROGRAM 

EDPgroup 

Volunteer 56 7 13 30 54 10 18 47 84 
Assigned 142 10 7 40 28 23 16 73 51 

Subtotal 198 17 9 70 35 33 17 120 61 

Domestic 28 6 21 10 36 9 32 25 89 

Control group 

Volunteer 46 6 13 5 11 10 22 21 46 
Assigned 166 14 8 22 13 30 18 66 40 

Subtotal 212 20 9 27 13 40 19 87 41 

1984 
PROGRAM 

EDPgroup 

Volunteer 37 1 3 12 32 7 19 20 54 
Assigned 104 8 8 27 26 17 16 52 50 

Subtotal 141 9 6 39 28 24 17 72 51 

Domestic 6 0 0 4 67 1 17 5 83 

Control group 

Volunteer 48 4 8 5 10 8 17 17 35 
Assigned 119 10 8 11 9 27 23 48 40 

Subtotal 167 14 8 16 10 35 21 65 39 
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The differential effect ofEDP 011 volunteers relative to assigned cases 
is shown clearly in Figure E-1. Particularly evident is the rapid rise in the 
cumulative percentage of dispositions for volunteers following the 1983 
hearing. In contrast, the rise in dispositions for volunteer cases after the' 
1984 hearing shown in Figure E-2 closely parallels the disposition rates 
shown for the asSigned cases. 

Conclusion 
EDP hearings may have a greater impact on cases that volunteer than on 
those that are mandated to participate in settlement conferences. This 
conclusion, however, is supported more strongly by the data for the first 
enactment of the program than by the second. As a result, restructuring 
the project to use only volunteers could be considered but should be 
monitored carefully. Other factors, such as cause of action and age of case, 
might be useful to include in screening prospective cases for EDP. 

ISSUE #3: Does the cause of action affect the impact of EDP on the 
lengtb of time to disposition? 

Discussion 
Torts arising from motor vehicle accidents were more likely to reach 
disposition in the 90 days following the EDP hearing than cases involving 
other causes of action. The proportion of motor vehicle torts disposed of 
in this period was 51 percent after the 1983 program and 35 percent after 
the 1984 program. [These figures combine volunteer and assigned cases.1 
A summary of the percentages disposed by cause of action is shown in 
Table E-4, and a detailed presentation appears in Table E-5. 

TABLEE-4 
Percent of cases disposed within 
90 days ofEDP hearings by type of case 

1983 Program 1984 Program 

Percent Percent Percent Percent 
Cause 'of action EDP control EDP control 

Tort. motOr vehicles 51 14 35 8 

Personal injury 28 11 28 11 

Medical malpractice 19 8 18 10 

Commercial 34 21 26 12 

Other 0 50 

Domestic 36 67 
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Cases involving personal injuxy were the next most likely to result in 
an early disposition following the EDP hearing when the data for both 
years are considered. The percentage of personal injuxy cases reaching 
disposition in the 90-daypost-hearing period was 28 following both the 

TABLEE-5 
Civil cases disposed by time of disposition and type of case 

Time of disposition 

Total 
TOTAL Assignment 1-90 91-180 disposed 

1983 
CASES to hearing days days by 180 days 

PROGRAM No. Percent No. Percent No. Percent No. Percent 

EDPgroup-
volunteer 

Tort. motor 
vehicles 42 6 14 22 52 7 17 35 83 

Personal Injury 6 1 17 4 67 0 0 5 83 
Medical 

malpractice 0 0 
Commercial 8 0 0 4 50 3 38 7 88 

EDPtouP-
ass ned 

Tort. motor 
vehicles 21 3 14 10 48 3 14 16 76 

Personal Injury 59 4 7 14 24 10 17 28 47 
Medical 

malpractice 32 2 6 7 22 6 19 15 47 
Commercial 30 1 3 9 30 4 13 14 47 

Control 
group-
volunteer 

Tort,motor 
vehicles 31 3 14 4 13 8 26 15 48 

Personal Injury 4 1 25 0 0 1 25 2 50 
Medical 

malpractice 5 1 20 1 20 0 0 2 40 
Commercial 3 1 33 0 0 1 33 2 67 
Other 3 

Control 
group-
assigned 

Tort, motor 
vehicles 32 6 19 5 16 12 38 23 72 

Personal Injury 71 4 6 8 11 10 14 22 31 
Medical 

malpractice 31 1 3 2 7 6 19 9 29 
Commercial 31 3 10 7 23 2 7 12 39 
Other 1 0 

continued 
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TABLE E-5, continued 
Civil cases disposed by time of disposition and type of case 

Time of disposition 

Total 
TOTAL Assignment 1-90 91-180 disposed 
CASES tohearinL days days br180days 

1984 
No. Percent No. Percent No. Percent No. Percent PROGRAM 

EDPgroup-
volunteer 

Tort. motor 
vehicles 20 1 5 8 40 4 20 13 65 

Personal injury 10 0 0 3 30 2 20 5 50 
Medical 

malpractice 1 0 
CommercIal 3 0 0 1 33 0 0 1 33 
Other 3 0 0 0 0 1 33 1 33 

EDPtouP-
ass gned 

Tort, motor 
vehIcles 35 3 9 11 31 6 17 20 57 

Personal injury 22 2 9 6 27 6 27 14 64 
Medical 

malpractice 27 2 7 5 19 1 4 8 30 
Commercial 20 1 5 5 25 4 20 10 50 

Co,ntrol 
gcoup-
volunteer 

Tort,motor 
vehicles 16 0 0 2 13 3 19 5 31 

Personal Injury 9 0 
Medical 

malpractice 5 0 0 2 40 2 40 4 80 
Commercial 9 2 22 0 0 1 11 3 33 
Other 9 2 22 1 11 2 22 5 56 

Control 
group-
assigned 

Tort,motor 
vehicles 37 7 19 2 5 12 32 21 57 

Personal injury 28 1 4 4 14 7 25 12 43 
Medical 

malpractice 26 2 8 1 4 1 4 4 15 
Commercial 28 0 0 4 14 7 25 11 39 

1983 and 1984 programs. Although commercial cases evidenced a 
disposition rate of 34 percent in this period after the 1983 hearing, the 
rate for these cases dropped to 26 percent follOwing the 1984 program. 

All types of cases experienced a higher disposition rate in the early 
post-hearing period than comparable cases in the control group. Dlsl?osi-
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tion rates for the control group remained roughly similar for both years. 
More than one-third of the domestic relations cases that were 

voluntarily included in the 1983 program were disposed within 90 days 
after the EDP hearing. Four out of the six domestic cases in the 1984 
program also settled in this period. Since comparable data for a control 
group are not available. it is not possible to draw a firm conclUSion from 
these numbers. Relative to other civil cases included in EDP. the 
settlement rate for domestiC cases appears to be substantial. Further 
comparison of regularly processed domestic cases would be warranted 
before making deciSions about including domestic cases in future 
EDP efforts. 

Conclusion 
Motor vehicle torts are likely to be more receptive to settlement following 
an EDP hearing than other types of cases. Settlement rates for personal 
injury cases also appear to be sufficiently high to merit inclusion in future 
programs. 

Medical malpractice and commercial cases also settle at a higher rate 
for those participating in EDP than for those serving as controls. but at a 
somewhat smaller advantage. More information should be examined 
before deciding to include domestic relations cases. 

ISSUE #4: Is the age of a case related to the time-to- disposition 
following an EDP hearing? 

Discussion 
The age of a case appears to have a limited effect on the likelihood of 
settlement in the early post-hearing period. As shown in Table E-6. there 
is a tendency for the proportion of cases settling in this period to increase 
with the age ofthe case. Also. disposition rates are clearly higher for cases 
that participated in EDP than for those in the control group at each 
age level. 

The higher rate of disposition for 1983 EDP cases overall relative to 
those in 1984 reflects the higher rates of disposition for cases between 
361 and 630 days old in 1983. The disposition rates for the youngest 
cases were equal between 1983 and. 1984. 

One cautionary note is necessary based on the 1983 program's data. 
in general. and on assigned cases in particular (see Table E-7). The oldest 
cases may not always settle at the highest rates. The highest settlement 
rate follOwing EDP in 1983 was found for those aged 541 to 630 days 
[including volunteer and assigned cases] at the time of the hearing. The 
disposition rate was somewhat lower for those in the oldest category in 
that year. This pattern emerged for both years for cases assigned to EDP. 
while extremely old volunteer cases evidenced a rather high settlement 
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TABLEE-6 
Percent of cases disposed 
within 90 days ofEDP hearings by age of case 

1983 Program 1984 Program 

Percent Percent Percent Percent 
Age of case EDP control EDP control 

360 days or less 27 7 30 0 

361-450 days 34 10 16 4 

451-540 days 39 16 26 14 

541-630 days 50 14 28 3 

631 days or over 28 15 38 15 

ALL CASES 35 13 28 10 

Note: Age of case eq uals the number of days between the filing date 
and the date EDP hearings began-November 21, 1983. for 
the first program and November 19. 1984. for the second. 

rate. Possibly. the oldest cases that did not ask to be included in the EDP 
hearings contain complex issues not readily resolved at a settlement 
conference. In contrast, older cases that did volunteer for the programs 
may have reached a point at which they were ready to settle. Insufficient 
data exist for comparing the complexity of issues or other aspects of the 
volunteer and the assigned cases. 

Conclusion 
As a case matures, it may become more amenable to settlement through 
an intensive hearing Similar to those used in EDP. The oldest cases are 
more likely to settle after such a hearing iftheir participation is voluntruy 
rather than compulsOly. 

Evaluation of Trial Avoidance 

ISSUE #5: Are cases that participated in EDP less likely to 
require trials than those exposed to normal court 
processing procedures? 

Discussion 
In the 32 months following the 1983 EDP hearings, the total number of 
trials recorded for civil cases in the EDP program equaled 19. Trials for 
the 1983 control group totaled 26. As a result, 9.6 percent ofthe EDP cases 
resulted in trial compared with 12.3 percent of the control group. 
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TABLEE-7 
Civil cases disposed within 90 days ofEDP hearing by age of case 

1983 Program 1984 Program 

Disposed Total Disposed Total 
Age of case 1-90 days cases 1-90 days cases 

EDP group-volunteer No. Percent No. Percent 

Under 360 days 1 20 5 5 42 12 
361-450 days 10 53 19 0 0 5 
451-540 days 8 62 13 1 33 3 
541-630 days 3 60 5 2 20 10 
Over 631 days 8 57 14 4 57 7 

EDP group-assigned 

Under 360 days 8 32 25 1 13 8 
361-450 days 7 23 31 3 21 14 
451-540 days 9 29 31 11 26 43 
541-630 days 11 48 23 7 32 22 
Over 631 days 5 16 32 5 29 17 

Control group-volunteer 

Under 360 days 0 0 1 0 0 13 
361-450 days 0 0 14 0 0 6 
451-540 days 1 6 16 1 13 8 
541-630 days 1 11 9 0 0 6 
Over 631 days 3 50 6 4 27 15 

Control group-assigned 

Under 360 days 2 7 28 0 0 4, 

361-450 days 5 14 36 1 6 17 
451-540 days 9 19 47 5 14 35 
541-630 days 3 15 20 1 4 23 
Over 631 days 3 9 35 4 10 40 

Note: The age of a case equals the number of days between the filing date and the date EDP 
hearings began. The 1983 program began hearings on November 21, 1983. The 1984 
program began hemings on November 19, 1984. 

The 1984 data reveal approximately equal trial rates for the EDP and 
the control groups. In the 20 months after the EDP hearings. 12.8 percent 
of the EDP cases had gone to trial compared with 13.2 percent of the 
control group. 

Conclusion 
PartiCipating in EDP hearings does not seem to result in a strong trial 
avoidance effect 
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TABLEE-8 
Cases in which trials were held, by EDP involvement 

Average age Total Percent 
TOTAL of case at trials cases 

1983 CASES EDPhearlng held tried 
PROGRAM 

EDPgroup 

Volunteer 56 559.5 3 5.4 

Assigned 142 531.9 16 11.3 

Subtotal 198 19 9.6 

Domestic 

Volunteer 28 344.5 3 10.7 

Control group 

Volunteer 46 506.2 11 23.9 

Assigned 166 525.9 15 9.0 

Subtotal 212 26 12.3 

TOTAL 438 48 11.0 

1984 
PROGRAM 

EDPgroup 

Volunteer 37 478.4 9 24.3 

Assigned 104 527.0 9 8.7 

Subtotal 141 18 12.8 

Domestic 

Volunteer 6 249.2 0 0 

Control group 

Volunteer 48 538.4 8 16.7 

Assigned 119 621.8 14 11.8 

Subtotal 167 22 13.2 

TO'D\J., 314 40 12.7 

Note: Average age of case at EDP hearings is measured as the 
number of days between the filing date and the date EDP 
hearings began. The 1983 program began hearings on No-
vember 21. 1983. The 1984 program began hearings on 
November 19,1984. 

ISSUE #6: Did voluntarypllrticipation in EDP hearings affect the 
likelihood of avoiding trials any more than compulsory 
participation? 
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Discussion 
Volunteers to the 1983 EDP had far fewer trials in the 32 months after the 
hearing than their counterparts in the control group. Specifically, 5.4 
percent of the volunteers to EDP resulted in trials relative to 23.9 percent 
of the volunteers that were placed in the control group. Trials were not 
avoided by cases assigned to EDP in 1983; 11.3 percent of those assigned 
to EDP subsequently required trial relative to 9.0 percent of those 
assigned to the control group. 

In contrast, during the first 20 months following the 1984 hearings 
24.3 percent of the volunteers to EDP had trials in contrast to only 16.7 
percent of the volunteers in the control group. For assigned cases, the 
pattern reverses: 8.7 percent of those assigned to EDP had trials, in 
contrast to 11.8 percent of those assigned to the control catego:ry. This 
highest trial rate for volunteers in EDP is particularly surprising since 
these cases were younger at the time of the EDP hearings than cases in 
any of the other civil categories. 

Conclusion 
Volunteers were considerably more likely to avoid trials afterpartJcipating 
in the 1983 program. This pattern was reversed for volunteers in the 20 
months following the 1984 program. The reason for the different results 
for the volunteers in the two programs is unclear. 

ISSUE #7: Does cause of action affect the likelihood of avoiding trials 
8J.1.:er ps-t1icipation in EDP'? 

Discussion 
Torts involving motor vehicle accidents were considerably less likely to 
require trials after participating in the 1983 EDP than those that did not. 
Only 9.5 percent of motor vehicle torts included in the EDP subsequently 
had trials while 20.6 percent of these tort cases in the control group had 
hials. Medical malpractice and commercial cases also appeared to require 
fewer trials after experiencing EDP hearings in 1983 (see Table E-9). 

A simUar effect was not found for motor vehicle torts in the first 20 
months following the 1984 EDP hearing. Rather. 9 of the 18 trials held 
for the cases that had partiCipated in these hearings were motor 
vehicle torts. 

Conclusion 
Motor vehicle torts that partiCipated in 1983 EDP hearings were less 
likely to require trials than similar cases that experienced normal 
processing by the court. In contrast, motor vehicle torts that participated 
in the 1984 EDP program had a higher trial rate than did their 
cOl1nterparts. 
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TABLEE--9 
Cases in which trials were held, by type of case 

Total Percent 
Total trials cases 

1983 cases held tried 
PROGRAM 

EDPgroup 

Tort. motor vehicles 63 6 9.5 
Personal injUry 65 9 13.8 
Medical malpractice 32 2 6.3 
Commercial 38 2 5.3 

Subtotal 198 19 9.6 

Control groU;? 

Tort, motor vehicles 63 13 20.6 
Personal injury 75 3 4.0 
Medical malpractice 36 5 13.9 
Commerclal 34 5 14.7 
Other 4 0 0 

Subtotal 212 26 12.3 

Domestic dissolution 28 3 10.7 

TOTAL 438 48 11.0 

1984-
PROGRAM 

EDPgroup 

Tort, motor vehicles 55 9 16.4 
Personal Injury 32 2 6.3 
Medical malpractice 28 4 14.3 
Commercial 23 0 0 
Other civil 3 3 lOO.O 

Subtotal 141 18 12.8 

Control group 

Tort. motor vehicles 53 8 15.1 
Personal injury 37 4 10.8 
Medical malpractice 31 5 16.1 
Commercial 37 4 lO.8 
Other civil 9 1 11.1 

Subtotal 167 22 13.2 

Domestic dissolution 6 0 0 

TOTAL 314 40 12.7 
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Comparison of 1983 and 1984 
Early Disposition Programs 
ISSUE #8: Why did the results for the 1983 program differ from those 

for the one held in 1984? 

DISCUSSION 
The following results emerged from the analysis of the 1983 program: 
1. Volunteer cases to EDP experienced both a stronger early disposition 

effect and trial avoidance than those assigned to EDP. 
2. Motor vehicle torts experienced a much stronger early disposition 

effect and trial avoidance than other types of cases. 
3. In general, early disposition following EDP hearings increased with the 

age of the cases. 
None of the preceding results were found as strongly or as con

clusively for the 1984 program. Some of the results, such as those for 
Issues 6 and 7, were actually reversed in the early analysis following the 
1984 hearings. 

Based on the characteristics of the cases examined in this report and 
shown in Tables E-1 and E-2 and in E-lO, E-ll, and E-12, there is 
relatively little difference between the types of cases included in either 
EDP or the control groups in the two years. The two most noticeable 
differences are the smaller number of cases overall and the somewhat 

TABLEE-I0 
Distribution of cases among case types 

1983Pro~ 1984 Program 

Cause of action EDP Control EDP Control 

Civil case type 

Tort, motor vehicles 63 63 55 53 
Personal injury 65 75 32 37 
Medical malpractice 32 36 28 31 
Commercial 38 34 23 37 
Other ciVil cases 0 4 3 9 

Subtotal 198 212 141 167 

Domestic case type 

Dissolution 28 6 

TOTAL 226 212 147 167 
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older age of the control group in the 1984 program. The distributIons of 
cases by cause of action and volunteer/assignment status remained 
similar between the two years. 

Conclusion 
There is no known reason for the differences found beween the results of 
the 1983 EDP and those of the one held in 1984. Results from 1983 would 
provide rather clear direction as to the types of cases mostlikelyto benefit 
by participation in EDP hearings. Volunteers and motor vehicle torts 
would be the most likely candidates for future programs if EDP were 
to be continued. Results from the 1984 program do not sustain the 
1983 findings. 

TABLEE-ll 
Distribution of cases 
between case types and volunteer lassignmentstatus 

Cause of action 1983 Program 1984 Program 

EDP group-volunteer 

Tort. motor vehicles 42 20 
Personal injury 6 10 
Medical malpractice 0 1 
Commercial 8 3 
Other civil cases 0 a 
EDP group-assigned 

Tort, motor vehicles 21 35 
Personal injury 59 22 
Medical malpmctice 32 27 
Commercial 30 20 

Contral group-volunteer 

Tort, mol.orvehicles 31 16 
Personai irliury 4 9 
Medical malpractice ~; 5 
Commercial 3 9 
Other civil cases 3 9 

Control grcup-assigned 

Tort, motor vehicles 32 37 
Personal injury 71 28 
Medical malpractice 31 26 
Commercial 31 28 
Other 1 
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TABLEE-12 
Cases included in study. by age of case 

1983 PJ:ogram 1984 Program 

!!:J!"eofcase EDP Control EDP Control 

Civil 

Under 360 days 30 29 20 17 

361-450 days 50 50 19 23 

451-540 days 44 63 46 43 

541-630days 28 29 32 29 

Over 631 days 46 41 24 55 

Subtotal 198 212 141 167 

Domestic 

Under 360 days 20 5 

361-450 days 2 1 

451-540 days 2 0 

541-630 days 1 0 

Over 631 days 3 0 

Subtotal 28 6 

Note: The age of a case equals the number of days between the filing 
date and the date EDP hearings began. The 1983 program 
began hearings on November 21. 1983. The 1984 program 
began hearings on November 19, 1984. 
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