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PREFACE

The explosive growth Of prison populatiens in the.past.deeade and the
crowding.that‘hasvaceompanied it are matters of concern to prison
‘administrators, jndges and many others in the United States. Correctional
admlnlstrators strive to stretch llmlted resources; prisoners cone with
"difficult and.sometimes inhumane conditions of confinement; trial judges and
nrosecutors are faced with capacity constraints when deciding on senteneeS'
leglslators and taxpayers are faced with the costs of bu11d1ng new. facilities.
The concerns and pollcy issues in this area involve not only 1mportant value
.choices--who should go to prlson?--but emplrlcal questlons as well: What has
_caueed the recent surge in prison ponulations?- Whatlwill happen in the:future
and are there techniques available to'help predict future trends? What are-the
conseduences‘of the crowding for theiprisoners7‘ Will various strategles that
have been pronosed to deal with increased prlson populatlons and crowdlng have
thelr 1ntended effects? What are the 11ke1y effects~on levels of crime in our '
socrety of reliance upon 1mpr150nment as opposed to other sentenc1ng alterna—

tLves7 These are but a few of the vexing questions that surround our under-
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standing and response to the doubling of our prison populations that has
occurred in recent years.

This volume reports on a conference designed to bring tégether correctional
administrators aﬁd other céncerhed policymakers andlresearchers to discuss.the
importaﬁt issues surroundiﬁg prison crowding. The often spirited discuséion at
the ctherence revealed Both thevlimitations of our knowiedge,and the extent
towhich many of the eﬁpirical issues are intertwined with value qﬁestions in
ways that are difficuit to disent#ngle. Yet the presentatioﬁs aﬁd discussionsg
did serve the goals of the Nétional Reséarch Council and the National Institﬁte
Qf Justice, the convener and the sponsor of the conference: pragtitionérs were

able to 1earn abdut and become more discriminating consumers of the findings of -

. fesearchers; at the same time, the,préctitioners sensitized scholars to the

many nuances of the world they study and to the perspective of practitioners.
The Working Group-was assisted in its efforts to organize and present the

conference by the foilowihg staff: Jeffrey A. Roth, senior staff officer; Dale

: K.'Sechrest,-¢onsu1tant; and Gaylene J. Dumouchél,Aadministrative secretary.

'We are greatly appreciative of their efforts..

Jonathan D. Casper, Chair
Working Group on Prison and

Jail Crowding






THE WORKSHOP

On October 15-16, 1986, a wofkshop for criﬁinal justiqe researchérs and
policymakérs-on the subject of prison and jail crowding was hela in Chicago,
Illiﬁois. It was convened under the aegis of the National Research Council's
Cémmitfee on kesearch_on‘Law Enforcement and thé Administration of Justice |
(CRLEAJ), with financial support from the National Institute of Justice. The
~workshop was planned by a workiqg group of the committee (see.Appendix C for

_ biographical sketches) .
The workshop had four major purposes: -

(1) To 1nform the criminal justice research and policy communities about
the extent of prison crowding and to share perspectlves about the

future course of the problem;

(2) To disseminate and discuss insights based on recent analyses of the
dynamics of prison populations, the consequences of crowding, and the

role of population forecasts in policymakihg;






(3) To share scholarly and policymaking perspectives on the origins and
outcomes of prison conditions/crowding litigation and on strategies to

alleviate crowding; and

(4) To share perspectives on ways in which future research might help
correctional administrators deal with institutional crowding more
effectively, and to encourage collaborative strategies between

researchers and practitioners for encouraging the needed research.

) ﬁorkshop p;esentations and &iséussions were fogused pn'five papets prepared
espécially for the workshép,'five previously published papers, two.court cases,
and a report on prisén and jai} érowding in Washingtop,.D.C; . The papers‘wefe
intended to stimulate.thoughﬁ aﬁd_discussion; and served thét purpose
efﬁectively. The wqushoﬁ was organized in,eight‘working";essidns,‘ﬁhich are
described in>the.program'at Appendix A. As shown in the parficipant list in

Appendix B, there were 104 attendees, including 34 presenters. Spéakers

included researchers, criminal justice planners, state and local criminal

justice practitioners, and federal officials. Attendees included nine current

~directors of corrections, four former directors, and superintendents of

correctional .institutions, members of parole and probation agencies, and state

criminal justice planning and research units.. Partiéipants also included the

‘executive director of the American Correctional Association and private-sector

correctional. administrators.
- In the first session, "The Dynamics of Prison Populations," data were

presented on the mégﬁitude of the crowding‘problemL American and British dat

were presented on the level and composition (by race, ethnicity, length of.






sentence, crime type, etc.) of the incarcerated population (S. Gottfredson,

this volume; R. Tarling, this volume). Foilowing Gottfredson, alternative

theories of variation in prison population were discussed, including

demographic explanations, theories relating prison population to the prevalence

~of participation in serious crime, "homeostatic" (i.e., constant fraction of

the population) ;heories of incarceration, and explanations in terms of
increasing harshness of.punishmenp. -Population data were dichsSed in relation
to the SOQial and political choices that appear to conﬁrol chaﬁges in prisén
ana jail populations. Evidence in'thevGottfrédson paper was discusSea that
sugggsted that criminal justice policymakers may overestimate the harshness of

punishment desired by the_public--a possibility that could lead to prison

populations that are higher than would occur under policies that more

.accurately reflected the public will.

Measures of punitiveness in the United States were discussed in relation i:
other countries. The issue of whether alternative punishment structures could

be designed that might achieve social goals was discussed. Concern was

- expressed about properly evaluating the effectiveness of new'strategies for

- punishment.

~In the second session, "Measuring Crowding and its Consequences," research

on the consequences of crowding for inmates and staff was presented and

discussed (Gaés, 1985, was inclﬁded as.backgrbund for this session).

Controversies in this area seemed to reflect differences in interpretation of

data rather than questions about data validity. However, the discussion made

clear the need for researchers in this area to attend to administrative
practices in the facilities they study, and also the limitations of

self-reports compared to physiological measures of consequences of crowding.






In the third ("How Do Courts Make Policy?"),’fourﬁh ("Case Study of Court
Policymaking--Tekas: Ruiz v. Estelle"), and geventh ("Jail Crowdiné:AA Case
Study of_the District of'Cplumbia") sessions, the origins'of prison conditions
'litigation and tﬁe fplé_of litigation in reducing'c;owding were addressed,
-using Texas aﬁd the District of Colﬁmbia as case étudiés. Béckgrdund materials
- included: a commissioned paper (Feeley and Hanson, this volume); dourt
opinions in'Ruiz 2. Estelleland in Iﬁmaﬁes of D.C. Jail,“et al;{ v. Jackson, et
al.; and excérpts froﬁ'Mcébnville.(IQSS); The discussioﬁ brought out“Stfong'
evidenée that court orders hgvéxled to.improved conditions in prison,'suéh éé
‘Stronger administrative structures, improved ﬁediéal services; and improved
inmate'access to'legéi services. There was debate over whether litigation‘and
. court orders also prodﬁce unintended COnseqdences inVsuch areaé as stéff morale
and éuthérity over inmatés.

The_femaining sessions were concerﬁed'with.ré@edies for prison crowding.
in the fifth sessioﬁ ("Forecastiﬁg: Policy Uses of Population fredictioh
Médels"), population forecésts by-Rich and'Bafnett (19855 and others.were
discussed.: These indicated that for statés wiﬁh steady or rising‘populétions,
prison populatioﬁs could be expected,toicbntinug incfeasing weli into the qexﬁ
centufy,-fdllowing‘a pgusebduring the 1990'5. The aﬁpfépriate ﬁses of models
for fofecasting.and policy analysis were discussed. Questions were raised
.about fhe accﬁracy'of forecasting procedurés, the potentiai pses 6f forecasting
inbreducing facility‘popﬁiations,,and’how corréectional administrators can best
Qsé forecésting techniques’ or models ia poiicy planning. Additional data needé

.of administrators were also considered.






Two major themes emerged from thé discussion. First, the proper criterion
for evaluating prison forécasting models is only rarely the accuracy of their
‘predictions for somevfuture date. Forecasts are generally made under certain
assﬁmptions abouf criminal justicé policy and praét;cgs, as baseiines for
policy analysis; to the extent}that the forecasts,gtimulate policy changes that
affect populaﬁion growth patﬁerns, the policy changes will cause a;tﬁal future
-populationsbto differ from thé:forecasts_regardless.of the acquraéy of the
@odel. Secbnd, a ﬁodel's.fqrecas;ing horizon'défines a trade-off between
'fdfecaéting accuracy ap§ poliéy flexibilityﬂ With horizons ekceeding a decade,
forecasting accuracy will be relatively poor, but a wide range of policy
options, even gddiﬁg capaéity, is available. With shorter horizons, accuracy
: Will.be‘somewhat gréater, but policy optioﬁs that involvé long 1éad ﬁimes or
major.changes in practice;maybbe foréclosedT
| The sixth ("Sgntencing and Release Strategies") and eighth ("Responses to
Crowding") sessions were'devoted to other remedies béing proposed énd.tested to
relieve prison crowding{ _ The discuésion of seqtencing and release:strétegieé
' was foéused 6n the‘ﬁaper by Austin (this volume) and provided an opporfuﬁity to
sﬁaré state'experiencesiwith these strategies. The discussion of respohses to
crowding was f;amed by the-papér by‘Michael_Go;tfredsonl(this volume), which
presénted a frémeWork for compariﬁg altérnati&e remedies. Besides sentenéing
and releése strategies aﬁd capacity expansion, thé remedieé discussed included
tﬁé fo11owing postjihcarceration‘reléaée alternatives: wofk.release and homé
fﬁrlbugh;_?eentry_and'prereleasé’centers;‘community correc;ion progr#ms;
> inten§ive probation supervision; electronic monitoring to limit the activities
of'offenders-who ére under-supervisioﬁ; énd.probation subsidiés.._fhére‘wés

disagreement on the consequences of these strategies for reducing prison






crowding. Most alternatives, including electronic monitoring, were seen more
as supplements than alternatives to incarceration.

it was concluded that fhere are many unresolved social, political, and
empirical issues'regarding prison crowdipg that‘would benefit from additional
research. 'These include: cross:cﬁltural measures and ;omparisons of
pqnitiVeneés; médeling.thé-dynamics of:priéon populatioﬁ change and,using:such,
models to test alternative theories of pdpulation growth; the effects of
crowding on staff and prison administfétion, aé well as inmates; improving
medium- and long-range pfison bopulation forecasts; and the potentials and

limitations of litigation as a force for change in the prison context.
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BACKGROUND PAPERS

The five papers included here were either commissioned or invited by the

working group for presentation and discussion at the Workshop on Prison and

Jail Crowding. All were drafted, distributed to the working group for comment,

~and revised by theif authoré in light of the working group members' comments.

The papers were presented to the workshop as secbnd drafts repfesentiﬁg‘the

~views of their authors rather than the working group, and they succeeded in

stimulating discussion and’inforﬁing workshop participants. Following_the
workshoﬁ, the working group decided not to seek support for further publication:
and therefore released the draft papers back to their authors for their own use

and possible pdblicatién in other forms. Inclusion of the papers’herevdoes not

'necéssarily imply that they represent the views of the working group.






Draft - September, 1986

The Dynamics of PEison"Populations

Stephen D. Gdttfredsan'

Tample'University

_ﬁaper prepared for the Working Group on Jail and Prison Crowding

"of the Commiitee on Reseérch on La&- Enforcement and 'the,

Administratiqn of “Justice, National Academy of Sciences/National
Research Council. This draft ié for dis:ussioh purposes anly,
and should not be quoted .or['citéd without  permission of the

author;‘



Introduction

Prison populations are how‘higher - than they.haVe ever béén.
and_they are gfowing' ét an extraordinary rate. At ,bresent,,

-inmété,populations exéeéd' ;ellvcépacity in almost,ail states——in -

. most ;éseé by a Qery substantiél aﬁount. In ,addition' to béing

extremely :rbwded, mahy’prisons and'jails_éré old and in absiate

- of physical decay; The average (médian)' prison in the Unifed

States was built in 19461  One prisoner in ten is housed in a

prison built_before 1875; and'almostione—quafter_are‘incarcerated

in prisons built before 1925 (Bureau of Justite, Statistigs,

1986b). - America’s pr;sons often are inédequate}y staffed;:"

routine medical care, adequate nutritional requirements, and

prqtectipn from physiCalrabuse often are - lacking. Educationai,

vdcationél, and other rehabilitative - programs fypidally are no

longer available or.have been curtailed sharply.

As  of Februafy 1986, 446 states ahde.Sﬁ terfitbrieé ‘either

were under court order, or were inyblVed'in litigation likely to

result in court orders, concerning prison conditions (American

Civil Liberties Union Foundation, 1986). ‘Issues of extreme

Crowdihg"and .other_atrccioué' conditions are -central to  the

overwhelming majority of these suits, and under present

intefpretatibn, the. U.S. Constitution <forbids fhe _kind bf

'tréatment prison-ihmates vin almbst”all states hresenfly receive.

The principal focus of this essay is a discussion of what is

known = concerning the “causes" of the unprecedented prison

."



populations now facing this country. In the first section, I
briefly describe the extent of the,'recenf growth ‘in prison
populatidns. ‘Remaining sections of the pdper focus on a varieﬁy

of‘presumed causative factors, such '‘as increases in crime,

changés  in population demqgraphy; 'changes in sanétioning
practices, and  changes in attitudes toward,sancticning. I will
vshow that although some of these factors readily can be described

~and modéled ehpirically;‘ aother _factors' also felt to influence

brisonApopulations‘cannot easily be modeled ialthough‘théy easily

may be described). . The extent of impact of these other_?actors.

remains to be investigated well.
Case Study: The State of Maryiand

‘Data . from the state of Maryland will provide
illustration of many of the points to be made in the
paper. ‘Two of Maryland’'s largest institutions are
antiquated relics of the past: The Maryland State
Penitentiary originally was constructed in 1811, and
the House of Correction was constructed in 1879. At
present, almost cne-quarter (23%) of Maryland’'s male

- inmate population is housed in these institutions. .

Maryland ranks high in. the rate of reported
violent crime among states in this nation, and has a
history of making substantial use of incarceration.
According to a recent report made by a Johns Hopkins
University study committee, in 1984, the State ranked
third in the United States in the percentage of its

- population in prisons (behind Nevada ' and Louisiana)
(Task Force on Criminal Justice Issues, 1984). As
prison populations have increased, so has the number of
persons on probation. Maryland ranked second (bahind
-Georgia) in its use of probation. Approximately two
percent of the State’s adult population was then either
incarcerated or on probation. (This does not include
the number of men and women confined in local jails.)
In the same vyear, Maryland ranked third (behind New
York and Florida) in the rate of violent crime. Thus,
data from this ' jurisdiction should suffice to
illustrate the problems encountered, in somewhat less
severe form, by most states.

%Y
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The Dimensions of the Prison Population Crisis

Population Increases

-Prison _nopulations in the United States ere ndw higher than

',they-habe ever been. Since 1925 Amerzca s prison populatlon has

"experienced an overall annual growth.rate-that is thce that for

:the‘general populat;cn_ '(Crlminal'-Justice Newsletter, 1983) .

During the iqbdsi-the adult prlson population was vrelatiyely

Stabie'(Mullen,‘et al., 1?80 at 17 —15) Beginning in the 1970s,

~however,-'thie population began a dramatic ‘rise, growing‘ from

196,441 in 1970* to 503,601 in - 1985 (Bureau of Justice

- Statistics, 1986a)% (Figure . 1). Since 1972, ‘the state and

federal' prison populatlcn has e&perienceqe a compound 1average

jannual grnwth rate of 8 percent per year (Blunstein; 1986) .

. An additional'rQES,S;l persons were confined in local jails

as cf‘June ';983 (Bdreau_ of Justice Statistics, 1984) up from-

160,863 in 1970 (Mullen, et al., at 151). Thus, there are now
" about tnree—quarfers'of ‘a million persener in jail or prieon in

this country.

»Tne 'groﬁtn of 'Ameriea;s ‘punishment systems has not been

'limited"to increases in imprisonment (Harris;i198é). According

1 Thiswdiscuesion excludes the states of Alaska, Arkansas, and

Rhode Island, and reflects federal prisoners, and state prisoners

- sentenced . to  more than one year. Data are from Mullen et al.
(1980), at pg. 151... '

= Th1s figure includes 21, 985 persons sentenced to less than one

year ‘s confinement. Thus, the more strictly comparable figure is

481, 616 prlsoners in 198E.
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to Steven R. Schlesinger, Director of the Bureau of JQétice .
'Statistics,_"Throughbut' the 1980'5 the probation populatidn in

this country. grew faster than -the prison population did"

(Philadéighia Inguirer, 1986). Schleéinger reports that at;
yearend 1984, more than 2.3 ‘million men and.zzz,ooofwcmen were
under the .controi of éofréctionall syste@s, ‘with i.7 ,miliibn_
people an‘probatioﬁ; 268,500  on ﬁarole,‘ 464,000 inA étate and
”féderal p;isons,.éndAabbut balf that Humber in  10:31 jails. Iin
1984, tﬁen, about one‘oQt,of eQery '35 ~adult men'rin.the.Uﬁited

States was under saome form of correctional control.

This dramatic growth has placed an extraordinary burden on
our inadequate and antiquated prison systems. Prison populations

in most jurisdictionSISO severely strain fhe_fiscal,‘structural,

and pérsonnel resources o?_ tqrrectional agencies fhat courté
incréasihgly, héve exahihed  the operation of correctional
institutions in light of the Eighth hmendment's prohibition
against'cruél and unusual punishment (Iﬁgrahams' and Well%ord;
A1986)."Based'on a sQrvey :ondﬁctéﬁ in 1978, t&o thirds'of this
. natibp'szprisoners are-'cbhfiﬁed’ in less than &0 square féet.pf'
{floor sﬁ;:g. (Mullen, et al., p. Bl)r? EQéh'tﬁough about 700 new
cbunty,' state, and federal prisons ~fepor£édlyv have. been

cnnstrdcted in the last 'few‘Ayéars, (or are in planning), with

estimated X capital costs totalling $8 billion (Philadelphia

R}

F - This 1is the American Correctional Association’'s minimum
standard.. According to Mullen et al. "no standard setting bady
has recommended less than &0 square feet of floor space per
inmate" (pg. 80).




‘

Inguifer, 1982), and appro%imately_ibS,OOO beds ‘have.been added
at the statev prison level' alone since 1978 (Bureau of Justice
Statiétics, 1986a). our prlsons reméln well over capac1ty. >In
1985, the Federal pr1son system opefated at 171 of capacity; and
our state -systems were at 119Z of_capacity (Bufaau'of Justice

Statistics, 1986&a).

Case Study: 'Maryland'slPrison Population_

Since 1973, the prison population in Maryland has
- more than doubled - (Figure 2): between Fiscal Years
- 1980 and 1985, the average daily population in the
Division of Correction increased 58%, from 7,923 to
12,545 inmates. The latter exceeds the deszgned
~capacity of the Division’s secure institutions by
“almost 140 percent (Figure 3). Dnly Maryland s
pre-release system operates below design capacity. All
of Maryland’'s more secure institutions operate with
popul ations exceeding that for which they were
designed, and often by dramatic numbers. '

Crowding in Maryland’'s Division of Correction has
resul ted in wide-spread double-celling of inmates
({including doubla—cellxng of segregation units), caused
conversion of program . space to inmate housing,
increased idleness among inmates due to both the lack
of program  space and staff, and made prisons more
dangerous .for both staff and inmates by severely
increasing the potential for violence. :

Since 1980, Maryland has completed construction of

» three major institutions (two medium security prisons,

and one minimum security facility), with a combined

design capacity of 1,482. By December 1983, these

three facilities housed 2,559 inmates. Thus, shortly

~ upon opening, these new prisons operated at 173% of

"their design capacities. A fourth major prison
currently is under construction. - '

:AImprisonment Rates

Historicaily, the  United States has an imprisonment rafa
that is high relative to other western cultures. Indeed,
Doleschal (1977) estimates the United Stateéf-.imprisonment rate
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to be the highest in the entire world. In contrast, he estinates».
the Netherlandfs “to be the lowest, about 1/12 of the U.S. rate.
whether-thisAresolts from -the application of a diF+erent."sociaf
.catouldsF (Biumetein and Nagin; 197@’ or from other phenonenon-fe:
unciearf.yetdthe faot renaine that the average 1mpr15onment rate
over ewtended perxods of time in the United States is over tw1ce
dthat of Norway andllabout ‘75 t1mes that of Canada (Blumstein,
| Cohen andtNagln, 1979 . | |

It may be that over extended’periodedof time; imprisonment
‘ratee (that is, f the Aiproportion‘ of lthe popdlation ‘under
incarcerative eanction) are relatiQeLy ‘stable, despite rather
iarge' short*terMAAfidctdations (Blumstein} and Cohen, 1??3? cf.

however, Rauma,~1981; Berk Rauna, Messinger; and Cooley, 1981) .

Relatlve stab111ty over extended perlods, however, does not be11e
the immediacy of_problems concomitant with relatively short-term
shifts -—- particularly in an upward abberation in the trend of

imprisonment rates.

The past'-fifteen yearsb_have”eeEn an_ unprecedented ‘and-
etartlindly dramatic rise in imprisonment rates. 'For exampie, in
1970, our state and federal prison 1ncarceration rate per 100 000
.A‘c1v111an populatlon was,97 {Mullen et al., L?BO),?V,In 1978, the
statenand federal prtson 1ncar;eratlon rate was 136 per IQ0,000}'

persons - (Mullen et al., 1980). By 1985, this rate had risen to

a This excludes cons1derat1on of the states of Alaska, Arkansas, .
and Rhode Island. v -



201: a 107% increase in the imprisonment rate in just a decade

and a half (Bureau of Justice Statistics, 1986a).

-These figures are based on persons sentenced to perlods of
cnn+1nement of at least one year,_and ex:lude con51derat1on also
*of those confined in local jails. when these are included, the

rates are substantlally h1gher.. In 1970, the conbined state,

Federal, ‘andu local Ja11 conf1nee 1ncarcerat1on rate per 100 000

c1v111an populat1on was 177 (Mullen et al., . 1980). By 1978, this
had c11mbed to 207 (Mullen et al., 1980) and by 1985, to about
294 per 100 000 persons - (Bureau 04 Justxce ‘Statistics, 1984;

1986a)# (Fxgure 4)._
Case Study: State Variations

The national figures discussed above mask
considerable variation, both on a state by state and a
‘regional basis. For example, in 1970, Maryland had a
state and 1local Jaxl‘ imprisonment rate of 20S per
100,000, making it the 10th highest ranked state in the
nation in terms of incarceration (while it ranked 22nd
in civilian . population). By .far the highest rate was
that for the District of Columbia: 629 per 100,000
persons were incarcerated by the District in 1970. . In
contrast, Vermont and Connecticut had quite low

incarceration rates (41 and S2 per 100,000,
respectively). By 1978, Maryland (among the top ten
states for both time periods) had increased

incarceration from a rate of 205 to 271 per 100,000

pPersons. Vermont and Connecticut had increased to

rates of 69 and 70 respectively. (All data discussed

‘are from Mullen et al., 1980, or Bureau of Justice

Statistics, 1986.) Considering just those sentenced to
. state and federal institutions and serving terms of at

least one year, by 1985, 1& jurisdictions had an

incarceration rate of over 200 per 100,000 civilian

population: - these ranged from 738 (District of

=  The latter figure is based on a) extrapclat1nn of the civilian
population from data presented in Bureau of Justice Statistics,

1984, and b) persons incarcerated in local jails in June 1983

(Bureau of Justice Statistics, 1984).
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Columbia) to 204 (Virginia). = Only ten jurisdictions
had an incarceration rate of 100 or less: these ranged
from 352 (North Dakota) to 99 (Rhode Island).
Maryland‘'s rate, with over 13,000 persons incarcerated,
. was - 279 per 100 000 civilian populatxon.

Dausatxve Factors

This section discusses ~ a number of _factors felt to
contribute to  the recent unprecedented increase in prison

pqpulations.
Theories of a Homeostatic .or Oscillatory Punishment Process

Séﬁe'évidencev(slumstein ahd Cohen, (973; Blumstein et ai.,
1977; vCoﬁén,- 19%8) ‘suggests that when considered over extended
periods bfltime, imprisonment ratés reméiﬁ féirly. stable. This
evidence, however, is subject to ‘debaté (Rauma, 1981a; bs
Blumste‘in; et al., 1981; Berk et. al;, 1981). For the United
States, the average imprisbnment 'ratev (excluSivé_ofjthe local
jail population) from 1930 through 1970 was 110.2 (per 100,000)
with a standard deviation of 8.9 (Blumstein and Cohen, 1973).
Thus, about 95% of tﬁe time we would ekpéct.the annual rate to be
éumewhere between ‘about - 93 to 128 per 100,000 persons. Until
very.recghtly,-then,'rates were not +far above the éxpected; and
cerﬁainiy, were> wifhin statistically anticipatable. boundaries.
. Thus, one interpretation is that untill around 1980, we_simpiy
were in the midst of éﬁ expectable. aberration from fﬁcfmal"

levels of incarceration.

Observation and modeling of the imprisonment series from

1930 to 1970 led Blumstein and colleagues'to posit a theory of



the stability - of punishment (Blumstein and éohen, _i??ﬁ), and
their subseouent model ing e+forts attempted toh describe.‘theA‘
dynamics of:thisf homeostatlc.vor self—regulatfng'orocess} Very.
briefly, the. theory »is-:a direct extension of Durkheim's‘thesis‘
thatvcrime ‘;é»g nornal, rather.than pathological,'vcomponent of
tsociety; pﬁt that it js bregolated AthroughA'the collective
consc;ence"of‘ that society.‘ Thus, both the occurrence of crime
rand its. regulat1on are seen as: normal self—regulating phenomena.’
'fA‘corollary'to,thelargument is that'fthe'extent of crime inyany
'particolaru.social ‘group will genera11y~ be naintained at a'-
specific level“. (Blumste1n and Cohen, 1973:198), ,The'Blumsteinl
and‘Cohen advance was to posit anq; test not a theory of the‘
-stabiiity of crime, but of(punishment——that ;s, the collective

responsei ato .'crime——andA to bmodel this' homeostatic .Df

V_self—regulat1ng phénomenon using only parameters of the criminal

1ust1ce svstem (Blumste1n, Cohen and Nagzn, 1977).

"'Attenptedb‘ repiications'v‘ustng 'data“from the statev of;
California failed to support the”Blomstein et'ai.Amooel'(Eerk et
al.,x198i;‘Rauma, 1981a;‘see also Blumstein etAal;; 1981- RaUma,;
19816); “honever, it may' weli ‘be that state—spec1f1c processes
';Ee oifferent from the national processes descr1bed bbelumsteln
,and'colleaoues,"and, in testlng. the.' app11cabilitv of the'
homeostat1c process 1n 47 states, 81umste1n and Moxtra (1979) d1d
41no,broad,_ ifl not’ un1»ersa1; support for the hypothes1s (as,

more recently, has Tremblay; 1986) .

A competing theory is that' punishment is not homeostatic,

-10-




but cstillatcry: that is, that punishment cycles with oﬁher
;ocial phénoména such as unemployment or nétional productivity
-(G_reénbei—g, 19773 Fox, 1979; Berk et a1.,' 1981) . These &mdels
also.tend to fi£ rather well, and it is not’ entlrely clear thCh

-— the homeostat1: or. the D5c1llatory -- is "best."

It is the case that there aré limitatiqns to both the
hdmeostatic‘ and the oscillétory hﬁdels of»punishment, and that
both are 1mportant theoretlcal propos1txons which could have very
._dxfferent explanatpry and‘pract1cal-consequences. vProbably the

maJor limitation is that both are expléﬁatory in a'rather
post—hoc way: the ability of either model to predict‘ the future

1s limited.

Now, for example, only 15 years have been added to the
series ekamihed by 'Blumstein and colleagués; and the current

imprisonment rate is over 10 standard deviations above the mean

rate for the first 40 years of the . series. Clearly, ;t'is
unreasonable to ¢onc1ude that we are experiencing a "normal"
abberafionv. in the .punishment process. As Blumstein and

éol;eagueé have noted - (Blumstein et ai., 1981), it is possible
-tﬁat sb;ieties _méy chanée pﬁﬁishment levels, and perhaps our
soéiety Has done that. However,vourAundersténding of how_and why
this has occﬁrred (if iﬁ féct it.has;.is tenuﬁgs at bgst.»'ﬁnless
_ the thenfy can pradict these kindé of dramatic changes, .it is-o?n
'  1itt1é_ value 1in préd1ct1ng other thlngs of dinterest, such as

+uture prison capac1ty requlrements.



The Dséillatory model similarly is  limited, im that it

typically relies on eétimates of things which may be fully as
probiematic as imprisonment rafes' to predict well (e.g.,
unemploYmeht rates, GNP).

Crime

Some argue thatrprison populatiqns reflect simply a response

"to increases . in - crime. The U.S. crime rate rose almost

ﬁﬁntinuously fhrdqgﬁ the 19505, and precipitdusly'in'thexl9705.
vThé'Cfiﬁevrafe peéked iﬁ 1980, an&:h;s déclinéd éincev(Blﬁﬁstein,
1986). AS aiready,‘aescribed,' prison popuiaiions were stabie
'Ju?ihg fhe 19605; beg§nAc1imbing in the 1970s, and are continuing
to rise dfamatiqélly in tﬁe 1980<. 'For the past seQeral vears,

then;icrimeArates have'decreaséd, while the prison population has

" increased.

To many,jthe interpretation o{ theée facts isvcleér: . since
“more crjminéis are'inﬁarcerated; there !are fewer'of’thém in'the
;tbmmunity,.whete they_ might othefwiSE' cnmmit :rimeé. Because
more offe;ders..aré incapétitated through‘imprisonméht, tﬁe crime
Vfafe dfops, ‘ Scﬁe - may feel that iﬁcréasihg tﬁe ‘use | o%
imprisonment (as evidenced by the prpppftibnAo¥ thé pgpulétioa

sghctiohéd) may " have a general detérrEnce_effect:ﬁ'thatlis,>fear

of the imprisonment- consequence”’ currently = deters a-largerf

proportion of potential offenders, thereby also reducing thé

crime rate.
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As compelling as this causal argument may appear, other

explanatory}_mechanisms are a) more pbwer%ul,' and b} more

‘reflective of the systemic nature of the'?attors Eontributing'to_
.brison crowding. jThus} ihjinterpretihg’the;vfacts of. a riéing

- prison population and a decreasing crime rate as causally

related, the hbssibiiity of a third common - cauée (such. as

demogfaphic éhanges) is igndred. ‘Further, given recent estimates

made concerning the prebabiliﬁy of arrest for a.given b+¥ense,

conviction if arrested, and incarceration if convicted {Greenwood

and Abrahamse, 1982) ~— and given that these probabilities are
multiblicétive —— we would have to see an extraordinary incréase
in prison populéfions {(far beyond that currently expérienced) to

see any substantial effect on the crime'rate.;
Population Demography

As 7;5 well-known, the age distribution of our society is

changing dramatically. Partitularly dramatic among these changes

'is_that associated with the post-World War II "baby bqoms" these

are persons born in the years 1947 - 1961.° fFollowing 19461,

birth rates in the United States declined until ;977, when the

children of the "baby bodm" generafion appeared as = a new

population gfowth factor. Thié simple demographic fact has had
dramétic consequehces on our society, -and as this generation has

matured, major societal accomodations . have -been made. For

éxample,’in the 1950’s and 1960 °'s, severe shortages of classroom

® This discussion, and the data cited are from Blumstein, 198&4).



space and teachers were encountered. Many thousands of schools

WEfE built. and Eeachérs trained; now that the bocmvgenefatipn -

longer requires these, teachers are unemployed, universities are

dismantlihg Departments‘of’Education, and schools are closed.
As this ‘genératidn 'cpntinués" matdfing,: many_.qthé? majdr
social institutiohs.iikely will'require adjustment (e.g., health

care institutions, . social security systems, etc.).  Not

surprisingly, this. popuiétidn bulge also has had a dramatic

effect on crime rates and prison populations.

In _pafticular, President s Com@ission . (1967), Sagi -and

‘Wellford (1968), Ferdinand (1970), and Wellford (1973) all showed

that the increases in. reported index .ckime experienced in the

1960s and 1970s could be ‘explained well by changes in thé'agé
'compusitioﬁ'of the population.

'Biumstein and cclleagues‘have extended this work by showing
that, since:the ages during whicﬁ offenders are most Likely‘to be

‘incar:erated iag-by éeyeral years those during which they may be

most criminally.acﬁive,‘ prison populatidns'also mayzbe‘explained

rather well by dembgraphic chénges (Blumstein, Cohen ahd Millefg

1980a, b; Blumstein, 1986).

_ﬂTHa.agé structure of our society continues to do a good job
of prediétfﬁg crime. In particular, projections that crimefrates”

wauld decline as the boom generation aged out of the years during

" which pecple are most criminally active (the "peak" crime-prone

- years are abodt ages 16 - 173 see Hirschi and,Gottfredson, 1983)

.
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have, és already noted, been borne out (Fox, 1976; Toby, 1977;"

Blumstein, 19B86).

_Projectidns of prisnn'”pchIatioﬁs  baséd on demdgraphic 
factbré,thWEver, have fared rather less well. Sin;e the "peak®
ihpriéqnment age is about 23 (BLumstein,‘1986), estimates made in
the.1970's'for the state of Pénnsyivania éuggeéted thét the
prison‘vpopulation would peak approx1mately in 1990 (Blumst91n,_
Cohen anq Miller, 1980a; b). It may_well be that the populat1on'

will peak in or close'to that vear. However, the Pennsylvan1a

prison populatxon proJected for .1990 was about 10 200: for 1985,

it was estxmated ta be’ about 9 500.7 At yearend 1985, the.actual

-Pennsylvan1a prison population was 14, 277 -—-about 67% abové that

expected.

Clearly theh‘(and as anticipated by the models developed‘ahd_

used to estimate the Pennsylvénia prison population),

démographic. Factofs,' of coufse, cannot élpng-explain
éfihe' rates or imﬁrisonment rates, but they do
repﬁesent.an imﬁortant prajected baseline from which
'qthEr factofs can stillv mer prison populations up or
down. It is important that they be cons1dered because
’they clearly have a strong effect; for example, tﬁe
age—specific arrest rate for rpbbery'reééhes a peak”af

" age 17, falls off with age to a level of half the peak

-

This fxgure is estxmated from visual inspection of Flgure 8 in
Blumstein, Cohen and Mlller, 1980b.



by age 23, and continues to decline exponentially wlth

increasing age.

Aiéo, :it is  impofténf " to  account  for the
demogfapﬁic effegt‘mbecagsé ?E represents 6ﬁe of the
vefy‘few windows .ﬁhfoqgh which 669. cahv have any
Areaéoﬁéble__éisipn of the futuré,‘for" tﬁe” crimihal

»;justice éystém; of thg_maﬁy tandiaété causal factors
‘influencing crime (qu Iexamp1e; %amily struétu?e,
A'}econbmic condit;pns, gnempiqyment, :soci51 Amores) or
prison popqlétionéA(fof examp1e, crime rétes, political
and'judi:ial-“moﬁd,v reéources), the Iafge méjofity are'
no less dif*icult to anticipate for the future than are
| crime rates and_' ﬁrisoh populations themselves. ”Nit'h ep
.demography,  hﬁwevef, we. can know the future @u&ﬁ
betfer;7 Vi?tuéily everyone of ihtereét to the criminal
_jﬁstice;'éystem .unfil the end of the twentieth ¢enturyi
has aiready;bééh borng; even 'beynnd .thaég démograph;c
trends aré,réasonably foreéést; N
| | (Blumstein, 1#86f
. Increasing Puniti Yenes;’ .
 In addi£i9ﬁ to thé increaéed numbers:cf.peféons sentenced to
ihcartérativefsanc£;éné, fhé .tybés of ihcartéfative sénctibhéy
employed have changed.  In 1970, half of all those incarcerated’

were in state prisons (Figure S). By 1985, almost &4% of those

incarcerated were in state prisons (Figure &). Thus, our use of .



Fioure 5

Inmate Populations, 1970
By Type of Incarceration .

Federal (6.6%)

State (40.4%)
Local (48.0%)

. Fioura A

Inmate Populations, 1985
By Type of Incarceration

Faderal (4.8%)

Looal (31.7%)

State (63.7%)
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local jail sanctions has decllned relat1ve to the generally
‘harsher state prlson sanctlon. Further; and suggestiVE'that this

trend reflects an 1ncrea51ng punltlveness; there 15 ev1dence that

margxnal" offenders ~-— that is, those whose offenses -and offense

\histories‘ are nbt terribly serlous ée' are receiving harsher
sanctions _(Blumétéin, Cohen, Martin and’Tonry,.i983; Ku, 1980;

Sparks, 1981; Brewer, 1980;  Casper et al., 1982). - Thus,

ihcreésihg punitiveness (as suggésted also by fhe.enormous growth'

in the overall rate _64 incércafation [recail"Figure” 41
uhdoubtédly'H;ontributes' to the growth of pfisdn populétions.
Alsp, there is evidence that there has been an aQEfspécific

change  in the incarceration rate.v_In Pennsylvania, for example,

- the ra£9'o4'incarceration for those persons in the ”prison¥pf0nefg

age grbup (defined as 20 - 34) rose 12 percent during the period

1977 - 1983 (Pennsylvania Commission, 1985).

Further, almost all states in this country have experienced

an increase in the proportion of adults arrested for serious

‘offenses committed to prison (Bureau of Justice Statistics,

1986a). Thus, and again‘suggesti;e_ofia trend toward in:reééind'

punitiVeneSs, the prbbability of imprisbnméﬁt given—arfeét.fof a

" serious offense has increased..

Finally, another factor ’contributihg to the problem of

prisbn' c%owding is that those -sentehééd, to state +acili€igs“

appear to be serving longer terms (Joint Committee, 1978; Beha,
1977§ Rubinstein et al., 19803 Heumann and Loftin, 1979; Bureau

- of Justice Statistics, 1986b). As noted by Mullen (1986),
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Sméll changes. in tihe served can’ resﬁlt ‘in  large

changes in iﬁcarcerafed popﬁlations. +In a state with a
-_fwofyear'average term of i@prisonmeﬁt, eéchlﬂéek added

to or ;subfracted f;om the sentence will changg the .

,inmate-pppulation by 1 percent.

Although not  much is known, it does appear that states vary.
widely in the . severity of sanctions imbosed (Bureau of Justice

 .Statistics, 1984; 1986b). Mullen points out that:

- [tdhe mosf important factor in determining time served
for many offenses may be the side of the state border

on which the ‘bffense wasﬁ committed. Thus, for

‘ins;an&e, in 1982, sérious ‘property criminals were
confined an aVeraée of.abqut 10 mﬁnths in Delawara, bﬁt
s£éyea ~over> twice és long”(zz months) in Maryland’s
prisons. Ib Dregon,A robbers served an éverage of 25
months, while.the same offense in Washington was worth

about 39 months.

. Case Study: Prison Terms in Maryland

In recent years, Maryland's prisons have witnessed
an increase in the number of persons who have entered
the Division of Correction and a decrease in the number
leaving the Division (indeed, this must be - true for
growth to occur). For example, in Fiscal Year 1982,
the year in which the greatest  disparities occurred,
the average number of monthly intakes was 508 persons;
the average number of releases was 337. Were that rate
of increase to continue (an average growth of 171
persons per month), Maryland could build a new 1,000
bed prison every year, and, every vyear, fall further
behind in its ability to house inmates in conditions
that meet constitutional standards.



As illustrated in Figure 7, the‘average " length of
‘stay in Maryland‘s prisons increased . from 16. 8 months
in 1980 to 26.4 months in 1985--a S7% increase in just
six 'years. . Over the  decade 1975 - 1985, . this
percentage increase in 'average time served"is_ a
phenomenal 89%. : - ST o

, It is possible, of course, that this is a simple
reflectxon of the types of persons (or _the types of
. offenses committed by those persons) sanctioned “through -
incarceration having changed over time. At present,
almost .62Z of Maryland’'s priscn population.is serving
time on ‘convictions.  for . assault, kidnapping,
manslaughter, murder, rape, or robbery (Office of
Research and Stat1st1cs, 1983) .- o o ‘ '

 Legis1ative1Y Mandated Changes in Sentencing Pfactice.:

© As noted by Gottfredson and Taylor (1983),  to limit

discussion of a correctional ‘“crisis" to crowding alone is’

-simplistic. In' addition tb rising inmate populations, the past

1S5 years has seen rising concern over the objectives of our

correctional sysfems. At issue are thé very foundations of
‘cprrEctibhél ' treatment; = and  the  relative merits of
’rehabilitatioﬁ, deterréqcé, ~punishment, “and‘ incapacitétion_

increasingly are subjéct to debate.

In part, concern over goals and  objectives arises from

' debatef bver_‘the- effectiveness  ”0¥* correctional treatment.

Althbugh” the problem | of asséssingv the efféctiveness' of

:Drrectlonal ‘treatment is d1fflcu1t 1ndeed mény have ‘not  found

'the avallable ev1dence encouragzng - partiéularly with respéct“.

to the goal of rehabilitation. The indetérminate sentence
‘ represented’ a central aspect 64 the rehabilitative strategy, and

dissatisfaction with the strateqy partly is responsible for
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recent shifts:toward_the determinate sentence.

o

Accerdingly, changes in,legislation‘gqvernihg sentencing and

. release decisions haVe’occurred inpthe paet 15 yeérs;

. Twelve states -have adopted' determinate ' sentencing
legislation, eliminafing'_‘the. discrefionary pdwer of a
paroling authority to release prisoners prior- to the

expirationvoF'tHEir full terms (Bureau of Justice Statistics, -

1986c) 3

A number of states as well as'the‘federalAsyetem have adopted
or are developing sentencing guideline systems (Bureau of

Justice Statistics, 1983).

Most states have adopted mandatory sentencing laws in recent

years. 'Prison terms ere maﬁdatory for specified violent

crimes. in 43 jurisdictions, for "habitual" offenders in 30

jufisdictions; for drug offenses in 30 jurisdictions, and for

violations inVoIving firearms in 38 jurisdictions (Bureau of

Justice Statistics, 1983).

. Some Q(alﬁhough ' certainly not definitive). information

'concerning formal changes in sententing practices and their

impacts on impfisoned . populations is available. This includes

work on determinate'sentehcing laws (e.g., Casper et al., 1981;

Casper, 1984; Loftin and colleagues, 1979, 1981), hahdetcry“

minimum statutes (Joint Committee, 1978; Beha; 1977; FRubinstein

et'al., 19803 Heumann and Laoftin, 1979}, and prescriptive
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sentencing guidelines (Knapp, in préss). Much of this is
reQiewed in Cohen and Tonry (1983); in general, the evidence
appears inconclusive or, where effects éré demonstrated, they

 appear transitory (Knapp, in press).

Réviewing this evidence, the Panel on Sentencing Research of

the National Academy of Sciences concluded that

Ltlhe substantial increases in prison populations in
"jurisdictions .that have adﬁpted éentencing reforms
continue preexisting trends in senténcingv and do not
_appear to be substantiaily causéd by these sentencihg

reforms.

Blumstein et al., 1983, at 31.

It should bé noted, however, that studies reviewed cnnce?n;ng
mandatory sentenciﬁg legislatiqn principally wereiconcerned with
estimating the deterrent effects d‘. these laws; the impact on
prison populations was ﬁot of.paramount coﬁcern. It is the césa
that both the probability of conviction and terms given increased
where studied (Heumann and Loftin; 1979; Loftin and McDowall,
1981). The‘Pennsylvania ;egislatufé récently authorized the new
construction or renovation of almost 3,000 éelis based on
expeﬁted'increases in inmate popul ations ﬁoncomitant with passage
Df'that' sfate's mandatory sentencing law [Act 5S4 of 19821

(Fennsylvania Commission, 1985).

In 1983;'C0hén and Tonry expfessed‘ considerable skepticism

about any substantial impact of mandatory séntencing laws:



Polemitally and politically ' speaking, mandatbry
sentencing = laws have much fD offer. .As a means‘qfwgunv
control, tﬁey sidestep the gun lobby, They areUsimple
'and:easy to unaérstand. j They sound sevefe} It makes
iﬁtuitive'sense tHat crime will abate if miscreénts are’
'_inexorably_.convicted énd imprisqned. ., Practically
_spéakihg, £he case fof mandatory séntenciﬁg is~mofe
ambiguous. Prosecutors cén always and éverywhere elect
whether'rto file ;harges bearing m;ndgtbfy minimum
'sentencés or some 6ther cﬁarge, and whether to dismiss
‘charges. As under any seQere but rigid rule,
sympathetic cases céusé decision makers tao seek ways to
'avoid vthe rule. ~Juries, judges, and lawyers have ' g}
rdutinely evaded mandatory sentencing " laws for 300
years (Hay ef é}., 1975:Chapter 13 Michael and
Nechéler, 1940) . Finally, if literally ‘applied,

mandatory sentence cases would engqrgé the prisonél‘

V_.‘. . Mandatory laws can bé seen as only
political theater: The purposes are rhetorical and are
achieved at the moment of passage.

Cohen and Tonry, 1983:340-341

That such laws always can be circumvented certainly is true; and
it is almost certainly true that they always will be. It also is’

true that i+ the_law'is there, 1t almost certainly wili‘be useds:

undnubtedl‘y sélectively. Since such laws generally specify .
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. o ‘rather harsh sentences, they almost certainly will ccptribute to

 the grdwth of the imprisoned population. (For example, the
Supreme CDurt-rECEntly rulea'that a senteﬁte of life imprisonment
Qithout possibility D{, pard;e‘was not én-inapﬁropriaie sanctiﬁh
for a histofy of  three felony larceﬁiéé,,the total loss from
wﬁich'amounﬁed to -about #500 [Rummel -V. Estellel). To date,
hbwever, the issuerhas been undersfudied. o |
CagevSthy: Mandatory Séntancing in Haryland'

Maryland’'s  mandatory sentencing statute (Article
27, Sec. 643B, Annotated Code of Maryland) specifies
terms to be served, without possibility of parole, for
a variety of "crimes of violence" {including burglary).
For three prior convictions, a person must be sentenced
to a term of 25 vyears; for four, the penalty is life:
imprisonment. ’ :

: Given the offense history of Maryland’s current
- - inmate population, subsequent convictions of releasees
.' under the Statute could necessitate the building of one.
new S00-bed facility a year for each of the next ?
years - just to handle inmates sentenced .under ' the
statute, were the law to be applied in full
{Tamberrino, 1985). ‘ ‘ ' :

It is unlikely that the law ever will be applied:
in. full, although undoubtedly it will be applied
increasingly. =~ Although the: judiciary (by and large)
either is not supportive of, or is agnostic toward, the

statute, . there exists a strong and  effective
police/prosecutor coalition that actively is supportive
of this legislation, and which, . in  several

jurisdictions, has organized programs designed to
ensure  that offenders eligible for sanctioning under
the statute in fact are so sanctioned. :

Other Changes in the Punishment Process

In  addition to legislatively mandated changes in
. : sanctioning, other less formal change .meéhanisms élso, may be

T
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théught ,to.'a4fect- prison bpﬁulations;‘ Volunﬁary sentehcing
guideliﬁes may bé.adbpted, parole boafds may chanée politiés
éhd/dr»aﬂopt detiéion guidelineé, prosecutbrs‘m;y adopf "Ho—plea?
pdlities; ¢brrections;administrators éhangé;”{énd gﬁberhatbriél

éhd legislative task forces may be ﬁommiéSicned;

Where studied, plea bargain_bans dd_not appéar‘to have had a

"substantial oVeEall'impact" on prison populations (Blumstein et

Aal., 1983; Cohen and Tonry; 1983) other than, as noted earlier,

‘to increase the severity of sanctions metéd out to less serious

offendefs (Rubenstein et a1.;.1980;-Church, 1976; Heumann ”and.ﬂ

Loftiﬁ, 1979). Similarly, Voluntéry‘ descriptive sentencing

guidelines, where adobted, are unlikély to have a considerable
effect _on‘.prisbn populations (cf.  Cohen and Tonry, 1983;

Gottfredson and 'Gottfredson,' . 1986a, 1986b). ‘ Prescriptive

' sentencing guidelines, as in the case of Minnesota, ‘héd_a.

contrbllihg effect on prison populations: soon - after thgir
. .2 T . ) . Fi

- implementation, but the effect:may,havé'been transitory (Knapp,

in press). -

As - ‘discpssed - earlier, :dissétisfactibn - with =~ the

rehabilitative ideal (whether this is warranted ' or not) has

" resulted in increasing attention being given to other sanctioning -

»purposésﬁ such_ias-deterrence (general or sbécifi;), desert, and

intapécitatibn. The movement . toward 'detékminécy,, with

concomitant reduction of paroling mechanisms, generalfy.-is
codified'by law and  in some cases is aided by the establishment

 of a sentencing commission. Mandatory sentencing laws of. the




three or four-time loser type often are justified on the grounds
of desert, general deterrence, and incapacitation (Rummel v.

Estelle).

Recent popular but controversial crime control strategies
suCh as selective  (Greenwood and Abrahamse,_ 1982) and collective
(Cohén, 1983) in:épacitatioh have received wide attention in the

public press (Newsweek, 1982; The New York Times, 1982a, 1982b;

U. S. News and World Report, 1982) and also have'st;mulated much
sﬁhblarly debate -about both the scientific and ethical issues
-involved (von Hirsch and Gott¥redson, 1984; Cohen, 1983;

Gréénwood' and von Hirsch,'1984;-Cohen, 1983b; Gottfredson andg

‘Gottfredson, 1985; 1986).

Ubder a cnllectivé incapaéitation»strategy, the same 6r very
similér.~sanctioﬁ wpuld .be->app1ied to all persons convicted of
commoﬁ offenses;‘ a selective 'incapaﬁitation strategy inﬁblveé
-genten;eé pésed on predictions ' of future rates of'Aoffending;
Studies o+>cnliective inéapacitation effects are rare and‘report
wideiy varying potentiai_ effects (fanging  in estimatéd crime
reductibn effects of Ffom_oné.tohzs ﬁer;ent,'dépending upon cride
rate'as;umptians aﬁd.crime tyﬁes Cbhsidered) (Cohen; 1983). When
mandatory terms ére considered, éxpected crime reduction efforts
are somewhaf Larger, but prqbaﬁle impé&ts.on vprispn populations

- appear unacceptable given the modest impatt on crime.

Studies of selective incapacitatidn-strategies also are rare

and also report varying potential impacts on crimé and prison



pru}atiDhsv (Biumsfein and Cohen, 4579; Greeﬁwoqd.;hd Abrahamée,
1982;: Cohen, 1982); In genekal, selective biﬁcapacitaﬁiéhf
Vstrategies‘vare “of two types: ‘thbsé .tHatf ﬁake use only. of
infofmation coﬁcefnihg crimihalihisfoéy ahd“:qrrent o%fenée (ag_
in th35CoHéh‘énd.Bluhéteih ‘étudigé)landftﬁoss théf make use bf é.
wider varieEY of,informatioh thought tobbe pfeaittive of rafes oib
offeﬁdiné (as in the~Greénwbod and -Ab;aﬁamse studyf. As already
Anﬁted,bthe lattefl has' béén critfcised on‘ethicalvand eﬁpirital
grounds;' the fbrmér. requirestﬁcomplex est{maiesv Df :average
individﬁal arrest and crime’ rafé% Iand- estimates vof. aQérage,
'lgngths. of :riminai careers,'Either géneral ”strategy' qepends
heaviiy‘fupon (1) predicﬁive pqwer,' énd (2)'the a:cgrécy of
estimates made. Considerably m@re research wi}l be ”réquired
before either . hgyi be applied in practice .wifh  sufficieﬁt'
p;edictive‘véliaity and with equity. The scientific énd‘eﬁhicai
problems are inﬁertwined, - and bétﬁ p?eseht‘fdfmidable obstacies

to utilization in policy-fdrmulatiah. 

.Althbugﬁ‘ to my kﬁowledéé. no juriédidtion> has formally
‘adopted either of thése'incaﬁaéitét;qn strategies, it is clear
ffom;discu;sion with _jqdéés,-'pr@secutofs,;.and other“ publi;
officialthhat~thé ;onéeété é?e;épp;ied'in bré;tice.' Many state
and ioéal jurisdictiohs:have‘"éareef crim{haif-ﬁrqgféms'fusuéliy,
”but‘not . always,l preratiné’>'ib ’prééééQ£ind; agencies in .-
collaboration with leiﬁing_agén:ies).' The extént to which these
programs mayv Se contkibuting to prison population increases is

not known.




Changes in Public/Official Attitudes

It widely is assumed that, recent vyears 'have seen a "get
. tough" apbfoach on érime, and that éhis hay-be'partly reéponsible
for thé dramatiﬁ recent‘incfgase in prison:populatibns. The ﬁdet
_tough“ attifude is présuméd .to be fueled in part by public
sentiment and in part by the efforts of spec1a1 1nterest groups.
Although.wit is tfue that some op1n10n polls show an increasing
'punitiveness on the part of the ‘pub11c, there also is  ‘some
evidéncef-tq éuégesf that ;the..publié‘is not és retribu£ivg or

puhitive as commohly is assumed (Gottfredson and Taylor, 1983;

1984) .

Riley _énd:Rose have summarized'various characterizatioﬁS'of
the general public’s attitudes téward,‘_cnrrections and
cﬁrréctionél issues as (1) ambivalent, (2)  vague, (3)
uncoﬁcerned,‘(4)lapathét;c' and _uﬁinforméd, (S) uncertaih and
laékiﬁglconsensus, (&) disinterestea,'(7) punitiye, ) igncrant,
and, infreéuently; (?) optimistic (Riley and'_Rose, 1950).
However (énd as‘ noted by Riley and Rose) the sources of thése_
'sentlments typlcally prov1de -11ttle, if any, datalsﬁppdrtive,of
the1r rather gloomy characterizations. GiVEﬁ: the rélative
'pgucity of information available concefn1ng the general pub11c s
. actual att1tudes toward éorrect1cns, it. is surpr1s;ng thatA
. correctibnal ﬁolicymakers éov readily ,claiﬁ knoﬁledge of what .

. these views are.

In 19732, Berk and Rnssi‘condqcted a“study of éofrectionél



'pollcymakersiln threevstates (Florida, Illlnois, and Nashington).
d¥ principal lconcernrlwas. the  understanding of_Joolicymakers;
attitudee toward correctional: goals fandy proposalsA 4or change.
whileiiBerk and R0551 noted 1mportant var1at1ons in op1n1ons of

and recept1v1ty “to d1fferent change strategies among the members

. of dszerent _groups within the sample, more striking were the B

differences they . observed'between the opinions and attitudes of

the policymakers and their‘assessments of - the public Vview on

.these ' issueés. "I general _iti~appeared that the. correctional

'Apolicymakere held personal views that could be characterlzed as

,liheral ,reform—orlented and rehab111tat1ve. In stark contraet,
they saw the general public as. punltxve and generally concerned

only with lts'own protection and safety.

Berk and Ross1, although clearly concerned with the accuracy

of polxcymakers views of pub11c'op1nxon, were unable to examine

it with'their‘data.":However, in 1975 Rxley and Rose conducted a'

flarge-sample survey of re51dents of washzngton State, one~o+ the

'statesﬁ_whose policymakers were suryeyed_by’Berk and Rossi in

'1973. : In' the ‘maint their findinge'tdo indeed suggest (1)

correspondence between the views of the pollcymakers and those of:

"the general publxc,1 but‘ (2) 1mportant misperceptions of the .

r”publxc view on the part of,the‘policymakers.

.jCase Study:‘ Maryland‘s Policymakers~and Public

“In a study conducted in the State of Maryland, we
observed this same. pattern of findings Gottfredson and
Taylor, 1983; 1984). Our sample of correctional
pol:cymakers appeared to hold relatively liberal views
of the. proper goals. ‘¥or correctional systems: they
stressed’ rehabxlxtatxon, they opposed. the abolition of

e



parole, and they typically did not favor simple
retributive punishment. Also clear was that they
perceived the positions of the general publxc to be
very different from their own views. :

_ As noted above,, 1t _usually- is assumed that the
general public is not only uninterested in correctional
issues, but ignorant of these issues as well. We know
" from our survey that this is not the case-—at least in
Maryl and. We found that the vast majority of our
sample were very . interested in corrections and
correctional  issues. . They were quite aware of the

.major problems facing the state corrections system, and

they followed these issues rather regularly in the
media. Finally, they held strong opinions concerning
the‘proper‘goals:of a :nrrectional'system.

Contrary to general belxef, we found the general
public not to be especially punitive--rather, they
stressed more -utilitarian ' goals, such = as
- rehabilitation,  deterrence, and 1ncapac1tat1on. Thase -
attitudes were reflected in the public’'s views of the

various proposals for correctional reform. The reform
strategies that received most support stressed
rehabilitation and increasing localization = of

correctional  programs and facilities. The majority of
the general public in Maryl and felt that more
- institutions are needed, but unfortunately it cannot be
determined from our data whether this stems from a
simple concern over a lack of space, or from knowl edge
of the conditions in Haryland s present fac111tzes {or
both). : . .

Almost without axception, these attitudes were
echoed by our sample of policymakers. In no important
respect did ' the attitudes of the policymaker. sample
dxfferA from the attitudes of the publiec. In fact,
where they did differ, the views of the policymakers
v uould appear more lxberal and more reform-orxented.

. We also discovered that our polxcymakers felt that
they knew the public mood<—and that the public’s

- attitude concerning correctional @ issues  is at
substantial = variance with their own. When we
systematically assessed  the accuracy of - that

perception, we observed almost completa congruence
between the public and the. policymakers with respect tao
.most key corrections issues, but severe misconceptions
. among policymakers of the public will with respect to

these same issues. . . : e
, Concerning correctional system goals, we found a
str1k1ng lack of correspondence between the policymaker
group ‘s assessment of pub11c opinion and the reality of
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that opinion. While the po11cymakers reported that the
general public would strongly support the goal of
retributive punishment and would offer ‘only very weak
support to the goal of rehabilitation, this was not the
case.  However, we found relatively good agreement
between the policymakers’ own goals.for corrections and
those of ‘the general public. Both groups assigned high
priorities to the goal of rehab111tat1on or treatment-
"and agreed that simple retributive punishment is the
least desirable goal for a correctional. system. Thus,
-both the public and those who are- charged w1th setting
~and implementing correctional policy appear to support
utxlxtar1an, as opposed to retrlbutxve, goals.

'we ‘observed v1rtua11y this same pattern,in the
- assessment of various proposals for correctional.
reform. . Virtually no important differences existed
between the policymakers’ assessment of various change
- strategies and the public assessment of these same
strategies. Yet with the exception of whether or not
to build prisons, the policymakers consistently
misperceivee the public sentiment. While the attitudes
of both the public and the policymakers can be
- characterized as, rather liberal, nonpunitive, ‘and
reform—oriented, the po11cymakers attrzbuted almost the
revaerse to the publx:. :

Qne _cou1d ;take 1£he Aposition that \fne ‘poiioimeking_ano
impIEmenting groups studieo in Meryland ere failing.to méef the
responsibilitiesﬁhithf&hich they are ohergeo.‘.é'basic.assumpfion
- of represenfatiQe demooracfb'is thet _pub1ic polioQ 'snould- be

responsiv;. to tne pub11c' will-v and -one  can argue that this

Hpr1nc1p1e applles to both admxnlstratlve and’ 1eg1slat1ve branches

of government. "Dur .data clearly suggest' not only that our

polid?mekers are poor judges of the public’'s wants, bot that'£he'

‘system - thev are éharged‘with'operafing is not responsive to the

pr1or1t1es as ass1gned bv the publlc. To this point, then, the”

‘evidence would seem to -suggest that with respect to correcticnal

’ _system goals and their implementation, those whom we charge with




public responsibilitv are failing to meet that charge.

I prefer'a less cynical interpfetétion, and " in fact #eel
that the data better fit a model of[;pluralistic ignqrancef——'gv
ﬁérm commoniy used' to déécribe situatiqns in whicﬁ persons
underestihéte _the extent to which others éhare-their_be;iefs and
sentiments (Mertbﬁ? 1968; Dfécrman,” 1975; ‘O'Gorman “and Gafry,
19765,' wev also examined tﬁe relat}oﬁ betwéén poliéymakers'
perception of the publié will and their perception of the
Functipning of the correctional system.  This relation waé ét?cﬁg“
aﬁd:positive. It appearé that éorrectionaliﬁbiicy'may indeéd be

made and'implementedvih accordance with the public will as: the

policymakers perceive that wiil. This, vof -coursé, is the

critical issueé_the extent to which policymakers misperceive or

misunderstand the views of thé publit may détermine the extent to

which public policy will be non-responsive to the public will.
As noted by Hedlund and Friesma:

Represehtétive' democracy requires at’ ie;st a‘fairly

hiéh'level 'of-.acturate ihformation about constituency

attitudes and opinion. ﬁWifhdut ﬁhatv... [policymaking]i.
institutions may provide the' stamp of legitimacy and.
pér#orm other functions, but théy‘>do not provide 5

decision-making 4system that reflects fhe views and

values of the citizenry. | |

Hedlund and Friesma (1972:736).

As noted earliér, some have posited that societies may adjust
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otherwise rather stable levels of punishment (Blumstein et ai},.

1981).  Although more Evidenée is needed, it may well be that

part of the.problem of increasing prison populations represeﬂfé
‘an administrative responée, to,-percéivedf public pressure to

‘inéreaéé~puhit19ehess.' To the ‘extent.thatfthis perception is fn_A

tgrror; our soéiéty may be chaqging punishmenf- levels

inappropriately.
- Summary and Pdlicy Impii:ati@ns;

An- un#okfunately"short‘ éummary. o%Athe dynaﬁits of priséh
populations ‘oVeF.'tﬁev past 15 years can be pfovidedsA.They_haVE
:gnnévup dramatically. " Prison populations have in:reaéediwell
-Abeybﬁd‘expectationé baéed - an 'prior'experience (history), cfihg
'ratéé, vp;pulaticg. Cﬁéﬁges '(demngraph?),,_br other presumed

'cauéatiVe factors such as national productivity or unehployment;

In part, thié_appears to be 'bécauSE_of increaéingly harsh

treafﬁent of those who offend against society. Tﬁe'rate,at which

we imprison has increased, and we ~increasingly - make use -of

prisons réther than jails . ‘when we incarcerate. Not only do. we

Aincar:érate. more people than ever in our history,'and a Iargéf

prﬁpbrtionAoonur' popglation,» but we imbrisoﬁ thém_¥or longer

.termé..‘Sbme of this tendency toward increasing punitiveness is

‘reflected in law, but where studied, preexisting trends'cculd not

'be_ruiéd out as plausible alternatives to changes in sanctibning’

patterns.

Oi.tﬁe ..various factors discussed as contributing to the




dramatic recent increases in prison -pqpﬁlations—-crime,
demagraphy, ' fncreas;ng punitiveness, legislative and other
changes 'in tﬁe punishménf prpcéss—-it is ?émptingbtd ask which is
mostfimqutant,'or:to attéhﬁt ‘soﬁe Eelat;vé ordering of these

factors. Unfortunétely, the dpestioh cannot be answered well.

In- simplest expression, prisbn popuiations only are a
function of the numbers of pérsons ‘sentenced to prisoh and the

length of time they stay there. That is:
Priéon Pbpulatioh_= quber Sentenced x Length of Stéy

The'diffigulty a;iges in the‘estimatioﬁ'qf.the terms on the right
‘hand side‘.of the equatioﬁ. In geﬁeral,rwe'might expect that
diffefgnt~ q+>.£he presumptive "ﬁauses“ diéchsed in _this paper
would be important in eétihating each of these terﬁs'(that 'is,
the number sentenced and the.leﬁgth of stay). For example, the
crime rata. and population demography.presumably are criticalltw
estimating the term, "number sentén;ed.; . Of these, current
evidence“would suggest that ‘demogfaphic éffects. afe more
critical:.« this is 'becausel of their4 effeét also on crime.
Howevér, many otﬁer factors m#y bé presumed aiso'to contribgfe to
the.crihe rate (e.g., unémployment, sociél ;onditions,_etc;), énd

these are either difficult to measure or to predict.

Further, the variable of interesf——number éentenced4—may”
itself have an effect on crime Eates, be this through prntesses
of deterrehce, incapécitation,- or - rehabilitation. As is

'weilfkndwn; ‘however, the - estimation of these effects is

-
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difficult.

Con51der the second of our’ two terms, "iength o+ stay." At
:f1rst blush, 1t would appear that 1ncreas1ng pun1t1veness, and/or
'leglslat1ve and other changes in the pun1shment process would be
cr;t1calA in. est1mat1ng how long ‘people spend'in-prison once
sentenced there. However,' as dlscussed in prev1ous .seotione,

these factors also have been d1f41cult to assess[

Finmally, it.ie not at all clear that’ the'_two terms on the

right side o# our 'simple‘equation are independent. For example,

increasing punitiveness could' as easily- affect the number

.sentenced as the length of pr1son stay.A;The situation is further
comp11cated by the fact that,. in attemptlng to deal with the
deterxoratlng 51tuat1on in the nation‘s prisons and Jaxls, ‘public

off1c1als have fl1rted with a variety of strategies deSigned to

_melioratebthe situation. ~A1thoogh few tif any sueh-strategies
rhave been successful in alleviating :rowdino, it is difficult to.

. _model their effects, .given  their typically haphazard

administration,i. Still,vthese,must be seen as confounds in other

' explanatory schemes.’

In a real sense; it is incorrect to dis:uss issues su:h as
cr1me or populatlon demography as "causes" of prison populat1ons.

Imprlsonment is an adm1n1strat1ve response to certa1n behav1ora1

acts;'lt is in no direct sense "caused" by the acts, or by the'
numbers of persons available to perfcrm them. The true causes of

prison populations are to be ,found in social policy——that is, in:

e




the administrative response to criminal acts.

?rpm thié framework, 1t réadily may be seen that the amount
64 crime, or the-numbers of persons évéilable to commit( cEimés,
only shoﬁld be construed -as the baseline from which to
inveStiéaté tﬁe_role_of social ‘and administfativé policies—fwhiéh
are the true‘causés of prison.bopulétjoné. v This is no# to dény,‘
éfﬁ&ourse, éﬁat changes in sbéial policy_ ﬁay‘ be partly'af§ected
by_crime and demcgraphic.factors, but to'assért ‘simply ,fhaf»the
Cause$ of prison ﬁépulatioﬁs ‘lie in socia1 policy rather than in:
some externaliireality. Pfisqn pobula£ibns do nat reflect a
‘séméle natural pﬁenbmenan which rgspondg éolely to.the dynamics
of pést trends: 4they are subjéct ﬁotvbnly to crime trends and
populgtion" demography shifts, but to éocial and“political

- inluences and constraints on resources as well.

Already noted were the projections made #or*thé Pennsylvania
prisdn population. - Full Aatfention_was given to concerns of
popglation vdEmography and to flow characteristics of the justice
system.  The. mode1 .nggested thét the prison pdpulation'.wquld
peak'approximatelyf in 1990, _with  about 10,200 Ap'ersons

incarcerated. By yearend 19835, {five vyears earlier than the .

gresqmgtive-'geak, the population stood at over 14,000,Aand was

about &77%-above the'expectation for that year.

Changes in the punishment process that were not included in
the projection modeling Effortsvaccount for the inaccuracy of the

prédictions made. When these factors are known, ‘they can of



course be included in the deelQ;_For'example, current estimateé
‘afe that the Fennsylvania .prison population still will peak

approximately 'in_.1990, but with about 16,000 (rather than

slightly over  10,000) persons inéafterated  .(PeﬁnsyLQania,

Commissian, 198%). The revised estimate takes_into account the

‘facts‘that: (é) a‘ﬁandatory,sentencing law .waé passedg (b) fhe
' -populatioq: uﬁdef_‘iifeiseniencés'i;~gfcwiﬁg (3"692 inﬁréaée over
the pefiod>1977 — 1983); . and (c)'thefé>has been an increase in
'tﬁe‘}ate,of incarcéraﬁion fér the brison;prdne'agérgrbﬁp"(a ‘122

inéféaéé ovef the period 1977 - 1983).

Each pf :these factors éppears to réflect4 an incfeaéing
hafshnéss of sanctioning: a phenomenon that to date is little
Qnde;stnod; However, .there  can be 1ittle doubt thétnperceived
public’ éentiheﬁt is‘ respon;ible, af"least in part, for this
~ihcréésing punitiveness. The adm;nistratibn oi.our puniéhmept
systems is the reébonsiﬁility o% elécte& 6Ffi&iéls from all thfee
bféﬁcﬁes 6# governﬁeﬁt"(altﬁouéh 4oniy ﬁHé éXecutive 'éctually

i

shouldérs the buraen, and'bears responsibility for a¢tiqns of the

legislative: and the judiciary):. In .theif_study D*'dorfectiohal*

$ystem policYmakers, Berk and Rbssi {1977) noted that many weré

rather sensitive to thégpassibilify of boiitical_iosses.

-resulting  from: support of reform. Were strong
anti-reform sentiment to'arise.;.—f perhaps led byvlaw
=nforcement intereét groups - many of our

[policymakers] would probably back off...




Case Study: Reform Failures in Maryland

, In our studies in Maryland - (Gottfredson and
- Taylor, 1983; 1984), we observed exactly this.
Although there existed strong support for correctional
reform efforts, that .support was widely scattered
throughout the criminal Justxce system. B

'For one ser:es of analyses, we reclassified

'members of our system—wide survey samples based on (a):

the priority which they would personally assign to the
goals of rehabilitation, deterrence, and punishment,
and .(b) their assessments of the prxorxtles which the

corrections system actually assigns these goals. One.
- important finding that resulted from this analysis was .

-.that the various subsamples contacted { judges,
prosecutors, legislators, police officers, etc.) are
not as homogeneous with respect to correctional goals
as one  might have thought. In fact, the relation
between position in the criminal justice system and

personal and perceived goals is so weak as to be

indicative of considerable differences of opinion among

persons functioning in similar roles within  the

eriminal justice system.

Six -groups were .identified in this analysis, and
we labeled these groups “satisfied" if their personal
goal priorities and the priorities under which they
felt that the system actually functioned were
consonant. - Groups whose personal and per:eived
priorities were not consonant we called "dissatisfied.
Fully 60%Z of the sample fell into one or another of the
"dissatisfied" groups. - Regardless of personal goal
preference, the majority of persons in the criminal
justice system reported that. the correctional subsystem
functloned in opposxt1on to the goal deszred.

The heterogenexty of attitudes that we observed
suggested, with the exception of law enforcement
.groups, that coalitions would form with considerable
" difficulty. During the period of our study, Maryland’s

" law enforcement community was very  active in .

correctional policy debates. Thus, in addition to a
serious misperception - of = public support for

correctional reform, Maryland‘'s policymakers were also.

-faced with a criminal justice system which in the
aggregate was rather ‘sympathetic to proposed change
strategies, but in which coalition formation along
traditional, functionally-defined system roles was

difficult. Finally, one effective coalition repeatedly

stressed the dangers and failures of proposed reforms.
The result was the “"retreat" predicted by Berk and

Rossi and an ‘enormous increase in the prison

popul ation.
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fyIfiin_facf ouf' societyv~démands  thé .CUrfenf exﬁraordinary :
:1évels of puﬁisﬁﬁent,'then that 5hqul¢ be known éna ackhoﬁlédged,
;aﬁd.sufficient  reéourées:shbuidjbeumade availéﬁlé to éc;émpdate
théulevgl : o?_ punishment reQuired.. ’ Houaver, if curren£
admin;strative hesppﬁse% dn'hot ref1éct the aétual.publit will,
then‘that ‘too_ should be kﬁdwn; 'énd.AfHé punishmént process

adjusted accordingly.

’TDJ daﬁe;'.litflé 'is known about the causes underlying our
incréasingly hérsh , treatﬁent of offéndefé; ‘or, about its
.;coﬁsequénces.' That we ﬁ§w are @ore pﬁnitive than ever in history
is clear, and whetﬁer théflis appropriate .is a ﬁolitical,’réthér
thénva sciénti*ic, - question. fq'in%ﬁrm the po£itica1 argument,
howévef, information FCDncerning the hature - of therchénge is

needed.
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** DRAFT NOT FOR PUBLICATION OR CITATION #**

IHPRISONHENT, THE PRISON POPﬁLATION AND OVERCROWDINC: THE EXPERIENCE OF
ENGLAND AND WALES

Reger Tarling

Deputy Head, Home ffice Rescarch and Planming Unit. Leonden. England,

The-purpo:e of *thiz ﬁaper 12 to dizcuszs 3ome_of the main Lssues surrouﬁdxng
the use of impricorment and the si1ze of tﬁe tricon population in England
and wWal=s. irn z3 dz1ng 1tvprﬁvides tnz1ghts which may he useful in
contrast1ng'practlccs and pclicies 1n other jurizdictions in the Unxtgd -
States. In addition to presentlnq basic information and'chahges over time,
the paper outlines the réscarch that has been. or is being, undertaken and

discussec the policies and legislation that have been .implemented or enacted

in the recent past. or are currently under censideration.

The si1ze and compss:ition 275 the prizon popuiation

Ovcrcrowdihg n prison 1s cssentially a qUQSthhAQf ':ppply' and ‘demand”:

a bhalance betweéa the‘numbér of places available comparsd with thc numper

of prizcners. In 1984 the average oricen ocpulaticn was 43 296, «In 1935 +he

évefaqe pricon popuiatlon rSSe to 4b . 300 dun 4 full dctaris have not Vet bacr
publishcd, 1984 data arc orecented:. The 1934 gopulation was in cxczss of

the authorised certified normal accommedatisn CNX. an 30 June 1334 of 39 033,
However, the exfcnt of overcrswding varicd by tvoe of cztabllshment as can oe

Lo

oty
M

seen <rom Tabl

—



- Table | Average population in 934 and certified nermal acoommodat::n
. on 30 June 1334

Txpe'oﬁ Avorage pooulation ’ Cartitiad normai
ectablishment in 1984 : accommodaticn
on 30 June 1334

Malec establishmentz

Remand centres

-;416 9437
Local prizong L3219 10,934
Open pricons 2,971 3,281
Clogaed training oriz:ins 12,09 11.321
Youth custody oIntres . ni4 6.910
Detentizn coantrer S A <.a5%%
Female establizhments 1,473 1,391
All establizhment:z 42.2% 39,033 -

Overcrowding 1c not soread uniformly across the system and the problem is

most acute in thc remand centres (which contain dcféndants awaiting trial e
or zsentence - discucssed further below: and i-cal prizens (which also s
contain rcomand prisoncrs and cfrfenders zcrving ZROrt DClson scntences!,

Manv trainine oriconc, vouth custady cantres and demantizn Zontrae (the

latter tws ocing TA3TItUTLANS for juvaniic and woung adult srffcnders) are
ilttle atfectad bv asvercrawding,

’

The qovernmcnt 1s committed to onding cvcfcrﬁwﬁzw; Trd 1T :t:atﬁqy L3
de:igncd both t5 1ncreasc prizon capacitv ard =- zontain the demands an
_thc'prison system.,  Several NGW O IONG WErE fpefed i 134S and mere arce at
various stages of conctruction. In addition accimmodat;zn 13 nelng

expanded at cxizting aotablichments,

A starting polnt Zaor concidsring the factars inilue~cing the demand on

it



- -

reagons for their being therc. Table < :howﬁ'the cempositicn of the orizon
population in 1984. The second =alumn of the rable zhows the avarage
population by each categery. lowever. as the population Ln‘prLSJh at any
oné time 1= a function of how many prisoncrs ars zent to prféon and the
length of time thev stay, the tirst column shows the nUmbérs recelved :ntc:
priion during the v=ar, A3 Le:: ~rhan 4 per ~znt 3f the prizon populatisn

and abogﬁ S per cent 7f‘fCCCpthﬁS are f;malc:,.dlsaqqreqaticn of the data
by zex 13 omitted from thiz zaper wnlvy totals are precented. but thiz snouid
not he Lntcrp;ctcd as mlnxmislnq the roncern about rhe females rzceiving
prisen c'e'mtz_m:'e., or their Ltreatment and ssntainment Lln prisen,

°

Types of custody ‘ Rcceptions Average Population

Frisons on rﬂmand

~Untried crim n8/ OrIS000rS S1.940 7:173
~lonviorad 'Aﬁ;:fr:h;:k’

.“:a,‘:,jﬂt;;ma B : .

SONEINTE ST 2O 18.156 1.514

Prisoners undor centence 92.310 J4.321
-/mmedIats 1mbrisonmont - - ‘

rovcluaine Jioe dc.ild 22.542
-L1f? , ‘ : 197 : 1330 )
~Youthk Justoav : 17,149 ’ 7833
-sentanced o detention L

centre O Cob 4]
-committed in derault or o

ament or a4 rine S-S U ) L3
Non-criminal prisoners A 3,683 - 238
Total * 43 .295

Source: Prison stat:i:stics Enaland ‘and da'e:, Pra

* A total numpsr o7 SorsSong *a::Lvsd in =3 sustady -tannct be calculated ov
adding together cicoptiing . 10 cash catecgcry . hecausce therc ic
-~ ol 0

dsuble-count:ng: <-- zuwampls Whi L3 £3Ze 12 procogding TArsugn Tal TnirTS
an i1ndividua: fav o Loolonsd L7 et Tme Iroavrs Ifothe fategories.



[t can be secn thch that *herg ares three broad categoriec If perzcons -

- custody. Firzt. there ArS pria2oners sSn rzmand-who may ode AWalTING trial
or. having been tried and convicted. arc aWalting thc’prcparatxon Nk
psychiatric or social Lnquiry reporté perore being sentenced. The éocand
‘major category compriscs vtronders zentencad to impriconment cr. 1n the

case of juvenilas and soung adulrnz . vouth cugtody or detentisn centre

[¥e

orders. This Catcunry ales includes rreze offonders committed ro orison

»

because they are 1r Adafanir -f aving 2 rime proviousiy 1mpoced by the

)

court, The third catcgory comprizes “1vi] franders and persoeng held under
the Immigratisn x-t (37 Th,= third categorv. which is numer:ically much
smaller. will not be sonsidered further In this paper. Attention will

‘tocus on the first tws categories, , e

" By comparing thc two columns of Table 2 'rzceprisns and average pcpulation;
1t 13 pezsible =5 =z2 rhe LMDSCTAnCE ot .gngrth CF 3ray o1n prizon, Two
gatreme cxampleos- tilustrate rhis sointt L1 Tel prizzrers wers roecerved Inte

se thev staved on

@]
1]
(R}
w
[

orizon 1n 1964 1n default of paymert I 1 fime,  Hur
average 1ust under 2 wecks. thev zzmorized - n AViicags, T3 of the gricon

population. Obviously for otfenderz zentenead - 1ifa LMorLionment rhg

relationship 1s the other WAy round: averads pechiatier freatly excciding

receptions in any one year.

changes 1n reccptions and the pricon pooulatisp [ ==° =3 1384/,5¢
Lhandes :

Figura 1 shows fosr %7 lase ' 7 -a v LRI Tn4 tmarIas inonho -~umber
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group both thosc awaiting trial and'those tricd and ~onvicted but awartirg
sentence). Figure o shows. for the zame period. the annual averaq:
population. In addition to thls-informatlon, honthly data arc collected

by the Statistical Department of the Home Office and revcal

scasonal variation in hoth rcceotions and the priscn population, Seasonraliv

adijusted figures arc produccd and presented \n Arzoes Srabrsriony Enolang

and ws.=2s .

Remand priscnecs

-From Table 2 1t can be seen that 3.087 persons on average Wwerc 1n prison on
remand on anv 5né day 1n l§64. Thiz represeﬁts about 20 per cent of %hc
prison population: l6.o pcr cent are priconers awaiting trial while 3.5 per
cent have been Eonvlcted and arc waiting for reports to be prepared prior
to being sentenced. Refcrence to Fiaurces | and - show more clearly the
changes that have taken place. The number of percons rocolved intd prison
havinq been cenvicted but awaiting sentence has remalncd conctant over mug
of the last decade and has cven declinad recently. fhe rapid incr=acse.
since aboutr 1920, 1n the remand pcpulaticn e cntircly zttriputable to thé
\ncrease in the number of defendants recoivad int: TuTtody £S5 oawat rroal
and an increasec in the lecngth ¢f time they wait pefore coming to trial.,  The
estimated average numbcr of days in custodv awaiting trial for male:A_hSJA

risen from 36 in 1380 to Sl in 1984,

Morgan (19331 examined in graater detall the Lncreascs 1n the remand
populaticn to 198c. However. before summarlising the rccults <t her

ressarch 1t 1o nectscary rooavplain brieclv the Thurct zwvstem in England and

N



Wales., Offenders charged with vwery Icriouc crimes such as murder :r -ac

»
-
o

must be tried on indictment zofors a udge and cure At Cne rsun

Court. However. th¢ remainder tand vast majority: of ‘notifiapic’

otfences, (princivally sther vioslence and zcxual o»ffances. ribberv. burglary

ruy

thett and handling ctolen gocds. fraud and forgerv and criminal damage: can

be tried either "at magiztrates’ ~ourts or the Crown Court., Maglstrates can
commit these zases to =he Jrown Court and if they do not defendants hauc

tne cugnn to sloct Irown Court trial,

Returning to Merzan o rczearsh. zhe tound that ccveral factors were
contributing t¢ the sizc of the ramand oopulation, First. as shounnln
Figure |. there has been an increase SLﬁcc 1979 i1n the number remanded in
custody which .= 3‘reflectlon, 1n =ome vears., of the increased numper of

persons presecuted. In 1981 and [982. in particular. therc was a sharp e’
’

Lncrease 1n Ao numhear 3f sffernders pracecded avalnst £or dffences ot

burzlarv and r-bber and rhese arc the kinds »f crffences which are more likelv

t= attract a custodral ramand rather rhan oait oonding COUCT appearance,

A zecend causal'factcr nas been the 1ncreoase = wailm.ng —imes at the Crown
Court, Betwsen 1973 and 1954 the numper =2 aduin :ffsrdsrs 72 oo nriad at
the Crown Court rose by about 49 per =znt and :his mAaD ineviTaniy
contrlbpted to the deterioratisn in waiting tlme:.r horhlrd tach noted by
"Morgan was the consxdcgablc variation betwecn reaicrnz »f the ccuntry.  Much
greatcrAanrcascs 1n tha remand population wors <incri:inced 1n Zome parts

of the country and Crown Court walting times arc much grcater in Londen and

the reozt of the Tounn-Zazs ragion »f the Tuntry,

JAnalyses zuech ag thoro Gicounsed ansuvs nave premersd futher quesTioTs

[{ep]



several recent policy 1nitiatives and additicral rozczcon, in osrler s- o«

casec dcalt:wlth morce cxpediflousily the Jowirnment Lo Iintomoian: o3

p §

introducing time limits analcgeus ©2 rthose inm.rhe Federal a

(1]

d Statc pesdv

Trial Acts 1n the U.3.. Fio:id Trl3lZ hav Tour-arzas 7 the

iy
[
o)
()
-4
]
(@]
-
[
(a]
3

country and the Rescarch and Flannning Urit 1o menitoring their imgact.

Examining a zampls 27 -3zos 1n ©ach arza. nating SNE Doint At whish koo

decisions ars faken and.fhe rcascrz for delay will orovide now inzight

The government 1z a@so planmirg £o alicuvianc crozzure at the Crown Zourt oy
redistributing court bu:xﬁaa:. Fgooarch 13 also underway Ln-an'attcmpt to
discover why scmé detendants clcct tc have their casc tried by a ]udgg and
Jufy a£ the Crown Court wnilc otherz clect for summary trial at the |
magistrates’” courts. Jther policics have also becn i1nitiated. cuch as the'
presecution guving advanc:s disclczours of 1ta ca:zs b hhic defoneo. uhlix, 17
13 hoped. will ciiminats zome churt adtcurrmentz and unncocssary ccurt time

in trying tazes.

collecting new data on walting simcz oo codoc That T oIam o¢ menitorcd

—

more closc

Attention s far has focusscd tn Crs £EIITTY TRECTIET RWnAT LT L

interesting to note that

"

accetior
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higher in thc first hairf ot the %703 scspesrzily 1574 and 127S. as thev
"have becen in recsnt wcar>. although the cariis<r goag Ard not hass Thc came

impact on the orizen gpeoulaticn, The zharg dziiirl » rroechoinz Cf comand

prizoners in 137 F was rlLariy Tho o cErult Do omne Dal loe 13To miomouacl
tmplementod irn Aol -0 f althoiwr coFmpTizanaos 7 R Toromgn nawn
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resulted 1n some decline carlicry. Under nhe oo a crozumoficn in favour
of bail for the accuced became a ruic 2f law Dy rhe crIatisn o o3 IIfsca.
right to grant bail cxcept 1n certain c1réumstancos. The recent rise in
the rcmand populatlgn has lod to renewed interest 1in factors intluencing
courts’ bail decisicns and variaticn in bail fatcs petween diffcrent arcas

of the country (Jonez. 13£3). Further rosecarsh 1= in hand.

3entenced prisoncrs

[t can be seen trom Tablc . that offcnders sentenced to 1mprisonment arc;
not sUrpr151ngl§. the largest éroup 1N Drison \79.} per ccntj. TheAnumbeE
1n prison at any one timc will be a function of the number sent therc.- the
lcngfh of sentcnce imposod by tha sourts and the length of time prisoners

serve in custeody beforc bcing relcascd.

With regard to the first of these tash:irs (t ~as been the policy of
successive governmments to divert icss sericus trtanders fram custody and
to reducc thz use of custody for offsnrd2rz whnt Tan Zaf<:v and cultaply oc
dcalt with in the cohmunyty, Legizlaticn, particliarly  in respect of

znders. has emphacised that cust:dy chouid oo used az a lacr

(A N

Yyoung Ot
resort and several non-custodial zentcnccs nave 2ecn intriduccd CroIxpandc:

by the provision of extra cxpenditurs and rosourssz,

Courts in England and Walcs now have a wide rangz 52 Zonfoncing DTisng
avaliable to them. Non-cuctodial optione inciude dizcharges ' f:r thc Loazs
serious otfendcrz wncce the sourt melicves Shar v 1z iroxpedliint nooinfillt

punishment /. financial penalti<a fine and csmoanfanion rderas. ST7E

superviziaon orders onr Aty mRoocoUIitileo iguivaient of Caonromatiin o

NS




community service orders ta rcquircment ko perform umpald work cn ochal

p—-
re,
[}

r

- the communityJ, and attendancc centrao srders ravailable for vourg iffsnders -
under 21 - who are rcqu1rcd to attcnd avery Saturday for a fiscd number :é
weeks ), Several of these options have been expanded. For‘baamolc thc numbcr
of attendancc_ccntres has been incrcased. the community service order has becr

. madc available for younger cffznders - those aged 1é or aver., and
: additional funds have becn made available for intcrmediate treatment

schemcs (which rform an ad,u ct t3 a zcupcrvizion srdef and previde 3 wids
varicty of rccreatlcnal, zduratiiral or zocially valuable activitics in a

u

community contoxt

Ih addition to non-custodial alternatives. courts have the power to suspend
_scnteonces oé.imprlsonmont of not mors than two yecarc., The Suspended prlif
. term 1g not scrved at all unicss the .offernder s=mmits a further |

imprisonable sccance Wlthin *he period et by zhe court ‘betwesn sne and
two ycars;.' More czeontly partly zucoonded zentcncis have becn intrcduced
wnich, ac the namo implics. requlre: Th: Stiznder o zerve zart ot the

sentence 1n prizon. the remainder ccing zugperdll,

Attention 12 alzo oeing given £ ?ﬁc_;c ELEL: SIIAT 30 TSrT ALY TYDEelT ol
offdndcré: thcze with drlnk, druqs or mental noainn groiolems.  Mnother
tarécf group are tinc detfaultsrsz, Jcfonders &R at Ant o Say & find
previously lmposed By thc <ourt =—an be 3enmt bz grizen, The numpber rocsived
into prison tor d¢ It naz ricer sharply - mcyﬁ,;o than aertenced
cftenders gercrally., 1.7l werc received ints :;zé;n N =4 ownuon
cdnstltutas apsul 3 yuartar 1f o all acmtancad rozestion® intt oo,

. Although their conmrirurre 77 r= woozon gopuilaf:ion 1z mUch LoE3 . apoun
¥

L



per cent of the sentcnced population: because their stay 1s chort . ke

present an adhlnlstratlve burden and contribute dizproportiinatsly, --
iovercrowdinqlas they serve thelr sentences 1n the most'OVG:crouded secrir -
the local prt:ons.' TO’dcal with this problem cert: have béen £ncouraged
to take account of offcnders’ mecans when deciding the level of the fine to
be 1mpozed and t: Fakc accaunt of cnangcs in the offcnders’ circumstances
during %hc pericd of payment Lflncs arc stten paid i1n installment). [n the
case ot default, sther stzps snould be trxéd, imprizsonment should onlv be

used as a last resort for thosc whe will not pay rather than thosc whso carnct.

The cxtent to which >ffenderz have been diverted from custody is difficult
to assess as 1t 1s not possible to measurc how many would have becen .

sentenced to prison otherwise. Figure 1 shows that the number reccived

1nto custody has gonc up considerably over thc last 13 years suggesting e'
that strategies to divert sffenders Srom custady may have had limited meactg'
However the picture 1s much more complex and thcse data have to be

considerad 1n contcxt, First, much of tha increase 1= attributabie ts the
LNcreasc Lﬁ the number <f finc defaulters raccived 1nto custody. Zceond.
1ncreases havé tc be considered in ths Light of ;ahcral_xncraasc: Lni
offendxmq'and the number of offenderz acpearing =0c:rc She ~zurts.  For.
cxample,_the sharp 1ncrease in (531 and 1352 132 vartly attrlbu;able ts a
sihliarly large increase in thc'numbcr 5 offenders tound guilty of

offences of burglary in thosc years 'which alss ~antributad o the Lncreas:

In remand priscrers. discusscd eariicrs.

The increase i1n cffsnding zan Se taksrn Lan. ac~s.mr v Trnsidering the

proportion or-ail rifseders Eontinciiowhl wirs ontonced o oimprisonment - .



although cven this will be arfected :ligﬁtly by policiez teo divert
~serious offenders from court proceedirngs.  Thiz proportion has ci-on
slightly but not uniformly across all cub-groups when the data arc
disaggregated by offence. age and zex of the offender and by the type of
court - magistrates’ court or the Crown Court, For some combinations the
proportion has remained constant sr has tallen, Anothct:pcrspcctlvc can e
. obtaincd.by looking at cffcnderz reccxvzng‘non—custodial alternatives,
Rescarch into community zervice zuggested that inm about half 2f all =zascs
offenders would have otherwise reccived a cuztedial centence. The most

likely conclusion from this limited analysi1s. therefore. 1s that some -

diversion has taken placc. at least for cortain types of offender.

Despiﬁc the increase i1n receptions the average population under sentence
has risen less sharply (see Figure 2) and this is because the length of
prison sentences impcsed and the time sorved befors relcace have fallen,
For éxample. the average sentence length of malez aged 21 and over received
tnto custody fell from 16,6 months 1nm 1976 to 13.2 menth= 1in 1954, Thiz
decline reflects an intention. cxpresscd by governments and the Court
of'Appeal. to keeﬁ prison sentences for non—vxolgnt et offénder: short .
rescrving longer sentences for more serious sttenders.  The morc recent
decline in sentence lenaths may also be'assoc13£ed with the introductiosn of

partly suspendcd sentences i1n 1982,

Prisoners in England and Walcs can reccive one-third remission of thelr
scntence tor good conduct. in addition. releasc =n garcic liccnes can aizc

time served, Since the intraductizn of parzic in 1367 -

r1,

atfect the lenath o

the shortest sentcncc for whi~h garclz zculd be considercd was about 20



months. but thlS was reduced to about | months tollowind changcz in %he
rules governing parole cligibility introduced in Tuiv {?84. From an
analysis of those discharged 1t was cstimated that this change 1n golicy

had the ctffect of releaszing about 2.500 addltlonal prlsoners ard raﬁulted n
a declinc of 1.200 1n nhe average zcntenced priscn population frem 1333 to

1984.

The rapid rise 1n the scntéenced oopulation in 13585 waz assoclatcd with
substantial incrfazcs from the fourth auartoc € Pai4 1n The numbers coceived
intc priscns rctlecting mainly incrcasced numpers given custodial cscntonces by

the Crown Court,

Prociecting and modclling the prison populatisn

In order to anticipate dcmand as much as gossiriic and to provide a basis e‘
for asscs3zing the :mplicatic é_of policies. the ZFtatistical Department of

the Home Jfticc ororaiucs 2ach /;ar oraectizng St long herm teends in the

priscn gcpulatisrn.,  Tho latcst projectlons..t; {994 zre Ji1ven 1n HOMC

Otfice 1380 from whic n tnc folicwing iumrach Lo makIn,

The methed used to praducs the prolechions 18 1 2l il "he Sopuiation Lntd
:ubsct; defincd by type of custady oo ummediat: cmprliasomant . ountrisds

age and length of 3cnteﬁcc. For most =f *he zupsstz, rotuding all thc
larger ones. prOJectL:nﬁ st hiztoriczal serters on =he cumesrs cocoived ars

produced and then converted to prelections of pepularnizn oy means <t hime

served’ factorz - FRS 3verags sime Zpent 0o sustody doronhose inofach oot

the subsets. prorer-:d Zrom past data, For zome f thio zmallor subscts
there ars %o7 £2w - - vs oo~ Zoo osols wekhod o ooe zmplovsd and histncrical .




population data arc projected directly, Past trends whether in riccenionz
time scrved or populatign do not alwavs €911 1 cleoar sarrorr arnd thers L
the;ofore considerable scope for judgement 1in éclectlng the estlmatgé 13
past trends to be prejected 1nto the future. This occasionaliy lcad:s +5 a
marked Chanqc In The grolectisons £or a particular sories with the addition

of only one voar s daza,

A zecend grojection g croducsd Lrocroirating dcmograchlc thanges.
Demoqrapth factocs h;vs e ;f ‘antage trnat ccliatle praiectisns of the age
and scx compositicn ;f the gereral population are available and they demand

ericus consideratisn since the rate of 1mprisonment varies widely between
diffcrent age 3ﬁd cex groups and the age and sex.distribution of the
general population will have changed significantly by 1994, However.ithe
number ¢f rccepticns is vers zmali 1n ceclatior -2 the s1ze of the gencral
populatisn abcout | per éenc Of maiss ages 1T-17 and a lower prooortion far
@thcr Age3/ 30 that 2 zimplc oroocrnticral rolatisnzhnie 13 uniikely to

represent adequatcly a complex realisy or £3 comain thabi: sver many vears.

Aostudy of fatx fir 1340-37 carriedd cun toodet:irmire whather past chanages
1n the numpcr of recaprians in diffsrsnt 338 IrouSs wior narbor <~xplalned
by asgsuming a non-demegraphic mod:i  -mam I tmat LmorcaIGE cr AACroazes

occurred pnly ac a result of time “cends i3 demcarzohic model :that iz
that changes occurred both becauzz rumbers in ths 14C Jroups <changed and
because of time trendz) brcvcd Lnconciusive., .CL;:e meritoring of recent
roceptions data zirtinucz and qercralyy dces nImozoinat Roooither concluzion.,
Although the numpsr i 1T-00 214D wn o nho genifal acculaticn poaked in i?6§4

there was 11thlc 2lackenind in ShG :oor3AsSC Lh TR TumMbccs 1T oretiptliing in



this very important age group in 1324 and 1345, it 15 oniy for juveriics .
" (10 to 17 year olds) that come svidence 12 now cmeraing that a Jimograchio

model may be better: the numbers of juveniles roccoived undcr zentence

started to fall after 1930 when their numbers in the.qeneral'populatlon

peaked, Despite =vidence for this group which 13 2 rclaﬁlvoiy smali

scament of the pricon populatizn. 1f 12 3t1li net zliar Which model

generally gives the behbtor goroirmance.

The two sets 2t proicchiinz ara :r:duc:d snd -an oe zeen as the range within
which the best cztimate <f The proizenid vopuliation tovel licz, It is
around the cnd »f rhe decads trat -he sxcepti:inal failz in the general -
population start ts wcrk through te the age arcups most likely to be

ccceived into prizcn and dcmographic factors may nave an appreciable eftfect.

The projecticns te 1394 are shown :n Figure : :nd the 1994 projections are

sot out in Tabiz 3.

Table 3 Projccted average annual copulatien (#3234 thousands Jf Cerssns

Tvpe of priscner ' Hon-demecaraphic madc . szmograpnic Model
: 1934 CoAnIrLans R ; Lncrease
19&4-34 1334-34
Remand population le, ! % . td 4 -3
Sentcnced population B 24 RN i
Total Population g&, 3 ) TILE o

In addition to the annuai rroissoisns. *ho Resgarth oand Flanrming Umit havs
developed a comoutcr similation medzl 2f the Irimini; JuETLICCL ZWSTEm

L e

N 4 .

(Morgan. 1935:. Tri- m~d<. 12 'nersasingily Deing uted nl IHELITE

i)




~

options. Morgan top cit: has cvaluatid the iikelv csnseguencrs f-p “he
remand population azsuming different court workicads and rzzourcss.
Subscquent work has comparcd the cffects on the prizon populaticn of
diverting from custody oftfenders recs1ving §hort sentences and of
alternative reductions 1n the length of zentences awarded by the courts,

conclusiong

'This papcr has attcmpted to dezeribe rhc uzc Qf.merlsonmCht. the s1z2 .t
the‘prlson oopulatizn, :oﬁe 2t the panCLpai ::ntrlbutxng factorz and the
policzies that have bcen initiated :n trgland and Walas. Inevitably there
are many nuanccc to this 1zsue and detatied anaivzes have been smitted.
The intenticn has pecn to concentrate on generai aspects which may be. .
useful 1n any crszs-national comparison. Inevitably. come features are
only relecvant tc the situation in England and Walcs. Nevertheless the main
conclusion t5 be drawn from the caper 1: rhat rrere 13 no one zumple
cxplﬁnatlon tcr charges in the si1z¢ of tho zrio-n ocpuiaticon,  Varicus
torcec and Lnfiuenca:'can;rtbute T2 itz zize and their relative
contributicn can varv over time. By the came tcoken thCECFLS no <ne simpic

nCiderad,

solution tor all time. rather a ramge 5f opoilcies havs & B o

O

Furthcrmcre, cffective solutloné may oo mooded an ovarioug garts of she
criminal justice system. Most of the ricont rizé in the orizon opoouiation
In England and Wales. for cxampic. iz att:::u:able_tc ThC INCroase In the
remand population - whtcﬁ had cemained fairiv stacis untii =he 1330z, *n
important influcnce herc 1s'the lncreagc In the Lingth f time deferdantz
spend awalting trial. oo any 29fcchlve IiLumion must addrass sac
difficuitics cupericnced in 5r1nq1nq TA2EE o frian, }cher‘zxampies ara

Ilven 1n ChiZ 0apoc WhiIh LLarTrEts s TIiaclustao,

15§



Because of the fluctuaticns and Ehangc: In zopuiation nhar :anA:ccur, 3r
rclatlvély short notice. regular monitoring is .requirad ﬁnd this Tarn niv
be échlcvcd by zsmorehencive and up-to-darc lnformatldn. Steos ar: im nand
‘to 1mprove the quality 2t kthe Ln'ormat;on.avaxlabl: 1n the nttad Firadem
and t¢ prcduce routline managament mformaticon so that 1nltlatives can be

impiamentod as carly iz posolcle,

Home drtfice., 'Armmual., Pricon Ztatictics England and Waies., London: HMSG,

Home wttice, (1986:., FProlactione of Long Term Trends 1n the Prison .

Jones . F. 193 ‘Pemand deciziong ant magizicatce’ csurts’,  In DL Moxe

2d, Managing Criminal Justics, Londsrn: HMIO,

Mcrgan. P.M. 1333y, ‘Thc Remand Pepuiabicn’ . Pescaccn Bulletin No. (6.

28-31. London: Home Jffite Rescarch and 2lanning ‘Inif,

Morgan. P.M. (198%), Modelling the Soimimal Tusmac: Surszm. Roscarsn
and Pianning Unit Paper No 25, GLondon: Home Jffiae S:zszarch and fiannirg

Unit,
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FIGURE 1 NUMBER OF PEFSONS' RECEIVED INTG CUSTOLY, 1972-84
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| FIGURE 2(1i) POPULATION IN CUSTODY,

1972-85 (TOTAL AND SENTENCED FOPULATION)
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* FIGURE 2(ii) POPULATION IN CUSTODY, 1972-85 (REMAND POPULATION)
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ABSTRACT

In sharp contrast to the past, federal court decisions
resulting from prisoner litigation have placed prisons and
‘jails on the national policy making agenda. Prison and jail
‘crowding highlights the complexity of this issue; the policy
~debate surrounding this topic involves multiple . ' -
consideration of alternative theories of punishment, the
merits and limitations of incarceration, competition for
scarce resources, evolving meanings of the Eighth Amendment,
and the appropriate spheres of state responsibility and '
federal court jurisdiction. ' :

The purpose of this paper is to focus on one aspect of
‘these discussions. Specifically, it examines what we know, .
do ‘not know, and need to know concerning the effects of
court orders on prison conditions and jail crowding. Our
review of the literature seeks to determine the effects of
court orders on the organizational structure, policies, and
service delivery of prisons. Although we recognize that
current research is exploratory and tentative, four basic
‘themes emerge from the literature. They are:

(1) Litigation has increased centralization in and
greater oversight by correctional administration. However,
it remains to be seen if the goal of maintaining
‘constitutionally acceptable facilities has been incorporated
into the basic correctional mission. 1In the short term,
court orders have been associated with a decline in staff
morale and inmate violence. : :

(2) Court restrictions on crowding have affected _
correctional policies in a variety of ways ranging from
early release tactics to thinking about alternatives to
incarceration. The most striking response, however, has
been prison and jail construction. Yet, expansion of
facilities has not always proven successful because of the
increasing rate of incarceration: ‘ :

(3) Uncertainty exists as to whether the quality of .
life or the service rendered. to prisoners has changed except
in the cases involving the most extreme conditions.
Reductions in crowding have not been shown to enhance
availability and accessibility of services and in some cases
state prisoners are worse off when they are transferred to
substandard jails that are already filled.

(4) Courts have adapted to the work involved in
bringing about changes in prisons and jails. Special
masters are used effectively although some observers
question whether this strategy undermines the court's



lndependence and ultlmately its authorlty

Flnally, thlS paper identifies problems of- lnference,
measurement, and conceptualization which limit. what we know

ii

about courts and prisons. Hence, we recommend that several

'complementary approaches be used to refine .working.
hypotheses 'in order to achleve ‘a more complete and correct

understandlng
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EXECUTIVE SUMMARY

The American civil rights movement began as an effort
to break down racial barriers blocking equal access to
public services and ultimately was extended to other areas
including the quest for prison and jail reform. ~In the
correctional context, the movement sought to define and
protect the rights of prisoners against conditions that were
unduly restrictive, cruel, and .threatening to inmate safety
and well-being. Beginning in the mid-196ds, the federal"

- courts became a leading forum for creating and securing

. prisoners' rights. Through a series of decisions, the U. §.
. Supreme Court set standards for correctional performance;
the lower courts, in turn, determine appropriate remedies
for specific institutions on finding violations of prisoner
rights. . : -

_ Normative arguments have been advanced by scholars and
policy makers on both sides of the question whether the
- federal courts should establish correctional standards,
design and impose affirmative obligations on state and local
officials to change prison and jail conditions, and monitor
implementation of desired objectives. Despite the '
importance of that debate; it is equally important to know -
what actually may be attributed to court intervention and
how the courts have adapted in trying to introduce
innovations in complex organizations such as prisons and
jails. Knowledge of the impact of court orders can
contribute to the debate about the appropriate involvement
of federal courts in making social policy.

. The objective of this paper is to pull together what
has been reported concerning the complexities of federal
court involvement in shaping the state and local
correctional enterprise. Specifically, we propose to
examine existing literature on the effects of court orders
at three different levels of analysis: (1) the
organizational structure of prisons and jails, (2) the
~policies of prisons and jails, and (3) the service delivery
system or practices of prisons and jails. . _

We are particularly interested in court orders that
seek to influence the population density of prisons and
Jails. For a variety of reasons, jail and prison crowding
has become a focal point of attention among state policy
makers, correctional practitioners, attorneys for inmates,
and federal judges. Although overcrowding generally refers
to an excessive ratio of prisoners to a given unit of
available space, it affects the quality of many other
conditions of prison life such as the availability of
medical, food, and recreational services, the maintenance of
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physically secure facilities, and the avoldance of negllgent
practices. This intricate web of overcrowding with other -
conditions makes it virtually impossible to isolate the ‘ .
effects of court orders settlng population standards from

those requiring changes in other conditions. For this o
reason, our literature review encompasses many studies not’
’exclu51vely or directly related to condltlons of crowdlng

Court orders, dlrected at prlsons and jails, :first and
- foremost, have been characterized as affecting the
organlzatlonal structure of prisons. Recurrent themes are
"that staff authority is weakened, prison administration is
changed, and morale is lowered in the wake of court mandated
- reforms. The most corroborated flndlng is that these '
changes have led to increases in- prlsoner violence against’
. other prisoners and increases in prisoner hostility toward
correctional officers (Engle and Rothman; Haas and
Champagne; Jacobs, 1977; Marquart and Crouch; UCLA Law
- Review). However, this observation is tempered by the.

reported decrease in brutality by officers (Jacobs, 1977,

- 1984; Spiller and Harris; Turner; and Yarbrough).

In addition to these specific organlzatlonal changes,
critics (e.g., Glazer) and proponents (e.g., Fiss) of court
. involvement have addressed the nature of broad scale
institutional changes wrought by court orders. The research
literature has not yet responded to this critical issue, in
part, because of the short length of time that has elapsed
"since major court involvement began. However, the field of
“law enforcement suggests a potential parallel. Court
decisions dramatically affected the police as a profession,
in addition to modifying specific police practices. The
decisions shaped how police officers viewed defendants,
constitutional rights, and their own behavior in
fundamentally new and enduring ways -- police administrators
and officers see the functions of apprehension and
prosecution in a manner consistent with social values behind
the court decisions affirming certain protections for the
criminally .accused (Skolnick and Simon). It is 1mportant to
see if-a similar pattern of sweeping changes develops 1n the
correctlons fleld.

At the level of spec1f1c policies, the ‘courts have

exercised influence in shaping state actions in regard to
- overcrowding. Early release pollc1es have been tried in

-several states as .a means of coping with institutional

limits and in ant1c1patlon of court intervention. 1In some
jurisdictions, the pOSSlblllty of alternatives of

incarceration has been discussed and urged as a way of.

relieving crowding. ‘It remains to be seen if viable
‘alternatives to incarceration can be put in place. If the

public is w1lllng to pay for new prlsons, the long -term ,
result of prison litigation may be that more prisons, which ‘
satisfy constltutlonal criteria, are built, as long as
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alternatives to lncarceratlon are not shown to be sultable
forms of punlshment. ,

One of the courts' distinctive modes of adapting to the
process of issuing decrees that affect prisons and jails is
the appointment of special masters. These individuals are
to gather and relay information to the court concerning the
intricate aspects of designing and 1mplement1ng remedial
relief. The literature contains several alternatlve :
prescriptions for effective mastering. ~ Some say that the
tasks of masters should be specific and detailed while
others claim that the tasks should be general and open
ended. Some advocate a sharp delineation .of functions such -
as fact finding versus monitoring and the use of separate
masters to perform each function. Others doubt both the
ability and the wisdom of making such divisions of labor. A
more open question concerning mastering goes beyond
managerial concerns over the appropriate dutles and
reSpOHSLbllltleS of special masters. Brakel raises the
issue that the monitoring process itself may undermine the
position of the court. In fulfllllng the goal of providing
information to the court, the master and the court may get
so bogged down in details that they eventually become
absorbed into the conflict surrounding the case. This
absorption may, ultimately, trivialize the court's and
master's role and contribute to a deterioration in the :
prison climate, with unexpected negative consequences. A .

_ . In summary, research on courts and prisoner litigation
has made considerable progress in a short period of time in
demonstrating- that very serious and complex policy problems
are a suitable and fruitful area for systematic inquiry.
Our own review indicates that initial studies have raised
theoretically important and policy relevant gquestions at
"multiple levels of analysis and produced working hypotheses
for future research. However, the character of future
research must take into account the methodological
limitations in the exploratory studies. Problems of
inference and measurement exist because the effects of
extraneous factors have not been siphoned off, unusual court
cases have been the focus of study rather than a
representative sample of litigation, and key concepts of
success and failure are seldom operationalized. These and
-other limitations make it difficult to attribute observable
changes in correctional organizations, policies, or
practices to court orders in a clear, confident and
" convincing manner. , '

We offer two basic recommendations in order to resolve:
-uncertainties and conflicting findings concerning the o
‘process through which courts make policy concerning prisons’
and jails and to refine the association between court orders
and the short-term and.long-term operations of correctional
lnstltutlons. Flrst, there should be greater attention

-
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given the selection of central research questions that : ..
direct the gathering, analysis, and interpretation of _ .
~ information. Many studies frame questions in an quasi- : ' ’
adversarial manner and appear to be looking for only those

data that will confirm the observer's preconceptions --
‘proponents. of court involvement find positive results and

critics uncover negative side effects or- warn against the
decreasing legitimacy of the courts.. To remedy this
situation, we pose several questions that we think take

different perspectives in the literature into account and
. are of interest to a broad audience. . Refinements in this
. 'list of questions will ensure a more complete and correct

research agenda. ' : . I

- . 'Second, several -different' approaches to answering key
questions should be encouraged and supported  in order to
build a cumulative body of testable propositions. The
-convergence of different,methodologies‘will overcome the:
liabilities inherent inh relying on a single approach, which
necessarily is limited in perspective and time frame. Thus,
the paper calls for the continuation of particular
institutional studies through participant observation and
" the development of more controlled natural experiments that

- 'seek to screen out contaminating factors by the application . .

of appropriate research designs. Finally, a historical and
sociological approach is essential to chart the general -
trends in the correctional profession that are produced by ' e
court decisions. Because court ordered change may alter the J‘
basic nature of social institutions, and how the people
-within those institutions view constitutional values, such
potential modifications warrant careful observation.
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%% DRAFT NOT FOR PUBLICATION OR CITATION **

IMPRISONMENT, THE PRISON POPULATION AND OVERCROWDINC: THE EXPERIENCE OF
ENGLAND AND WALES

Roger Tarling

Deputy Head, Home ffice Rescarch and Planning Unit. Lendon. England.,

The purpoce of thiz paper 18 to diccuss zome of the maln i1Ssues surrounding
the use »f wmprisonment and the size of the pricon peopulation in England
and Waless., (rn z3 d21ing lt_prﬁvades inzwghts which may be useful in
contrasting gractices and policies 1n other jurisdictions in the United .
States. In addition to presentlng basic information and changes over time,
the paper outlines the réscarch that has been. or is being, undertaken and

diccuscec the policiec and legislation that have bcen impleomented or enacted

1in the recent past. or are currently under consideration.

The z1ze and composition of £he pricon pobulatian

Overcrowding i1n prison 1S cssentially a guestion cf 'sppply' and ‘demard’:

a halance betweéﬁ the number of places available ccmpa:ad with the number

of priczcrers, In 1984 the average prizen populaticn was 43,295, «In 1935 *the
average pricon population rcce to 46,300 bun as full dctarls havs nst Vit basn
‘publishcd, 1984 data are opreccented:. The 1954 population was i1 cucsss of

the authorised certitied normal aceommsdatisn - ONA . ar 20 June 1334 of 39 033,

However, the extent of overcrswding varicd bv tvpe of cstaplichment as can ce

-



Table | Average populaticn 1in 1984 and zertified nermal acTImmodaty cn
on 30 June (334

Type of Average popularisn Certitiad ncrma;
ecstablishment 1n 1934 accommodation

on 30 June 1324

Malec establishments

Remand centras 418 <. 437
Local prizons 5. 219 10,934
Open pricons <.971 3.28!
Closad training orizznz 12,198 11.521
Youth custody el ol & offat £ori4 6.910
Detenticsn conftrer RS 2.a2%9
Female ceot anll-nmcnt; 1,473 1. 391
All establizhment:z 43,29 39,033 - -

Overcrowding 1 not spread uniformly across the system and the problem is

most acute in thc remand centres (which contain dcféndants awalting trial e
or centonce - discucsed further beiow: and Lacal prizcns (which also J
contain remand oriszoncrs arnd offenders ZCrvitg ZRort Orisdn scntences .

Manv training orizanc wouth custady zantres and detantizn zsontras Cthe

latter tw: zcirg nzritutions for juveniic and voung adult sffsnders) are

little atffectad by svercrswding,

The qov crnmcnt 1s committed to onding cveror-wdi-g amd itz JTTAtay L3
de:igncd both t5 1ncreasc prizon capacitv ard - soerain the demands on
thc prison system, Several new orizons wers tremrd i 135S and more are at
various stages of conctruction. In addition acv:mm*qat 15 nelng

expanded at cxisting cotablichments,

starting point Jar I3ncidering the factars tnilugnct g the demand an

prison coystem 13 v o orttuif whe 1o o OrLECn zzmazZliirmments and the .

it



reasons for their being therce. Table 2 :howﬁ the compocition ot the prizon
population in 1984, The zecond aclumn of the table shows the ivarage
population by each categery. lHowever. as the gopulation Ln.prL::n It zny
oné fLime 12 a function >f hoWw manmy prizoners ars zent to pr{son ind the
length of time they stay, the first calumn shows the numbérs received inte
oricon during the vsar, A3 less than 4 per ~znt 3£ the orizen poprulat:sn
and abogt S per cent cf recceptions arz femalcz . disaggregaticon of the lata
by zex 1z omitted from Shiz zapcr nlv k2tals are precented. but thiz znouid
not be intcrprcted a2z minmy L-lld the roncern about the fomales roceiving
prigon sentences or theilr treatment and contalnment Ln pricen,

=

Tablce 2! Recepticne and populaticn in prison department establishments by
type of custody. 19334
Number of percons”

- - —— ——— " _— — —— T~ —— — — — — — —— " - — — ——— . i - " WP W W} s T - -

Types of custody : Receptions Average Population
Frisons oan comand ’
=Untried crimingl OrlSoners 51.940 7.173
=Convr o ‘,':ffsﬁ:xf

K WL SONLrsS Fadl il /',"0' .

SONTINTO S BAS 18.156 1.514
Prisoners under ::nt‘nce 92 . 310 34 321
=~ /mmealIte 1mpriSonmoent

coxSSuadi e Sile dc.ili Z2.%4.
~L1F 197 1330 ,
=Youth ustoay : 17149 7533
~sentancead ro Fetention .

centre [ L. 4rt
—committed [n Jerulr of

aayment or d rine Y| K|
Non-criminal prizeners 3,683 288
Total * 43 .295

Source: Prison Statistics tnagland and Walics 1734

* A rtotal numpsr o7 Corzins raclived an T cuznidy tannat be caleculated o

adding togethes coocptisne in cach catcucry. because -herc o
Asuple-courting: -7 fxampis Wno L 3 CaZe 12 prococding througn Thl TourT T
an individua: =a o0 Loolnizdo o wm Tné e oo of the categories

o)



[t can be secn then that *herﬁ arz three brosad categories if gerzons 1
-custody. First. there Ar2 prioners sn ramand- who May D& awalting rria;
or.’ having been tried and convicted. are awalting the preparation -7
psychiatric or s0c1al LAQULIry c2ports pefsre being sentencoed, The second
major category COMPr L33 Ufronderz =¢ntenced to impriconment Sr. 1n FRhC
cace of juvenilas and Soung adulrs  vayth :ustde or detention centre

orders. This Catcusry 3lse inciudes rnoze ofrfenders committed tn prizon

)

o

because thev are . r defauirn of 2aVINT 3 fpe arrvidusiy 1mposed by the

4y

court, The third catcgory cempriszs vyun g ‘tfenders and perscns held under
the Immigqrarizrn a-+ L3700 Thiz rhird Tategorv. which 1z numerically much
smaller. will not pe considered further 1n thys Daper., Attention wil}l

'tocus on the first two catogories, e

" By comparing the rus ¢olumng of Taple o 'rzeeprions and average pcpulation)
1t 12 pezzibie =4 ~-- TN importance of LENQTH CF sTay A prizon,  Two
GAtreme cuamploz o liustrate this ocoinee 20 ey DhlItrers were rocelved 1nte
Prizon in 1984 1n default of paymert s 3 Jins, Ao S2cause they staved on
average just under 2 wecks. they zzmorizci  n wirage . "3 af rthe oricon
population, Ubviously for offenders Jentanesd =s ida Lmor L senment rna
relationship 1s the other way rcurd: WErAge pepuLation ireatiy excecding

receptions 1n any one YCar,

Changes 1n receptions and the pricen populatin 13T -5 1334/ 8¢

Figure 1 shows rf.-r Thoolasm Ll oea Ui ovsass ThY tnarzas oin orA- number

of offenders roceived LRt orisan dlzaugrigancs TUOTRe marnn

categoriss: zent - TTrandars anmd g FULTTTICS Cfar the larteor



group both thosc awaiting trial and.thosc rricd and ~onvicted but awalting
sentence). Figure 5 showg, for the zame period. the annual avarags
population. In addition to this 1nformation. monthly data arc collectcd

by the Statistical Department of the Home Offi1ce and revcal

scasonal variation in both reccotions and the prison population. Zeasonally

adjucted figures arc produced ard oresented wn Arzso” Sratrstins Enalant

and wa.2s .

Remand priccners

.From Table 2 1t can be seen that 5.087 persons on average werc 1n prison on
romand on anv one day 1n 1924, Thiz represents about 20 per cent of %hc
prison population: 16.5 per cent are priconers awaiting trial while 3.5 per
cent have becn ﬁonvxcted and arc waiting for reports to be prepared priotr
to being sentenced. Referonce ho Figures | and - chow more clearly the
changes that have takan place. The number S TCroons rocoived Lnto pricon
having becen convicted but awalting sentcence has remained conctant over mud
af the last dccade and hasz cven doectinad récently. The rapid incrzase.
since apout 1920, 1n the remand pcpulaticn o cmtirclv zttriputable to the
increae 1n the number st defendants racoived AT ~aonady T oawant rrial
and an increasec in the length of time thew walt pefore coming Tl rrial, The
estimated average numbcr of‘days 1n custody awaiting trial  far maiss . has

risen from 36 in 1380 to Sl 1n 19&4,

Morgan (1983 cxamined 1n graaterc detaill the Lncrgasas n tne remand
populaticn to 1982, However. betore summarising the recults st her

ressarch 1t 1o necoatary TS syplain brietly the ~aurt Zwvstom n England anc

{
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Wales. Offenders charged with very zcrious crimes -uch as murder ir rage
must be tried on indictment zcfora a Tudge and 1er at s Tosun

chrt. However. thc remainder tanrd vast ma)orifyl or 'notxglabic'

otfences, (principally sther vislence and scgual »ffances. rabbery ourglary
thett and handling ctolen goeds, fraud and forgerv and criminal damage; can
be triad cither at magiztrateos’ ~ourts or the Crown Court, Magistrares can
commit these cascs "o the Jrown Jourt and 1f they do not defendarts ~avc

the cuahn to 2loct Crown Court rrial,

Returning to Mcrwan s roczear~h  che found that scveral factors were
contributing t¢ the sizc of the romand oopulaticen, First. as shounutn
Figure |. thers has been an i1ncrease since 1979 1n the number remanded in
custody which i= a-rcflectlon. 1N some vears, of the increased number of

persons presecuted. In 1981 and 1982, in particular. therc was a sharp e’
[

InCrease 1n tne numbor 3t sffenders praocecded 27alnst far osffences of
buralary and rsbbery and rhese arc the kinds of arfences which are more likeiv

T3 attract a cuztodral remand rather rhan oa:t sonding Tourt apvearance,

A sczond causal.factcr nas been the 1ncrecase - - ﬁaxt;nq Times at the <rawn
Court, Betwoan 1973 and 1934 the number -7 adyir frerdsrs Ty oe triad ar
the Crown Court rose by about 49 ocr int and thiz nag irevitacis
contributed to the deterioratisn in walting tzme:.. Aonhied fact ncted by
"Morgan was the con51dcfablc variation betwecn reaicrz of rhe ccuntrv.,  Much
greater increases in tha remand population were Tunicvinced 1n zome parts

of the country ard Crawn Court Jalting times arc much grcater i1n Lsrden and

Il

the rezt of the Jiurs-Easzs r231on of the Tauntr,

Analvees zuch g mhozo o disounzed ancuvs nave promerad futher queztiors .

I



zeveral recent policy initiatives and additicral rcozcacon., Inoorder oIl

cases decalt with morc cxpcdiflousiy fhc F2wirnment Lo Io0TIMD

introducing time limits analogcus ©3 rhose in.the Federal ard ctatc Jpcedy

\
Or
o

Trial Acts in the U.2.., Ficid %riall have Dcer 3% WD LD [OUC 3Arcas =i the
country and the Rescarch and Plannning Unit 1o menifiring thoir imgact.
Examining a zampls 22 Zascl 1m Sach arla, nItung =ne goint at whizh KIv

decisions ars raken and.the rcasscns for delay will provide now inEld

Inte the factors detormiring Rnc Timlo o lasco oo

The government 12 a@sa planmirg %o allowviate gcrczzurs at the Crown Zourt v
rcdistribuﬁlnq ssurt Dusirezs, Essocarch o alao underway 1noan attompt Lo
discover whv scmé defendantz clcch to have their casc tried by a judge and
ry at the Crown Court whilc otherz clect for summary trial at the
maglstrates’ courts. other policics have also been initiated. cuch as the
prosecution qiving advanc: disclosurs of 1t~ ~3zs bo Rno defoncs., Whish, Ln
13 hoped, will Ciiminans zome TTurt ad curmment @ and unnCcIcssary court time

in tryina tasel.
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resulted 1n some decline carlicri. Under rhe ST A OraIUmETIicnh in faaur
of bail for the accused became a ruic f law by The <SrIatiin If o3 IIinaca:
right to grant bail cxcept 1in certain c1r¢umstanccs. The retent rise in
the rcmand populatlgn has led t3 renewed intercst in factors Intluencing
courts’ bail decisicns and variaticn in bail fatcs petween different arcas

ot the country (Jonez. 1325), Further rczearch 1o 1n hand.

Sentenced priscncrs

[t can be zeen from Tablc < that cricnders sentonced to 1mprisonment arcf
not surpt1:1ngly. the largest @roup 1N prison t79.; per cent), The numbef
ln prison at any one time will be & function of the number sent therc .- the
length of sentence imposed by ths courtz and the length of time prisoners

serve 1n custody betorc bcing relcascd,

With recgard to the first of fhese tashirs 1t ~az beoen the policy of
3uccessive gyovernments to divert lczs zer:sus -cffzarders frem custody and

to reducc thz usc of custody tor offondsrz who arn saf<iv oand cultaply be

(8

decalt with in the community. Loyizliaticn, CaArtiCliariy  in reIpect of
voung >tcinders. has emphasized that custsdv zhouid oo uzed 3z a fasrt

resort and several non-custodial zenrtcnccz nave nccn irtreduccd or Lxparde s

Courts in England and Walcs now have a wide ranas ¢ Zontoncing Spricns

availiable to them, Non-custodial options inciude dischargzz 'f:r the laas-

",

erioug scrende NOCIC RRC ITurt Zelicvos than itoiz ncxpadiint o oimiloon

0]
"y
D]

punishment ;. financial genalfi<s "fing and compansarisn srders: SroDatior
supervizisn ordcrs cnrcadl tRo s ees-iin TqUlvalent of 3 probatuon crder

e
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community service orders ¢a rcqulrement to pertor™ unpald wirk cn ochailf of

i
the community), and attendance centre :rdar: cavarlable for vourg cif:irderz -
under 21 - who are required to attend cvery Zaturday for a fixcd numbcr
wceks). Several of these sptions have been expanded. Fgr‘éxamplc. the number
of attendancec ccntres has been incrcased. the community 3ervice ordcr has becn
made available for younger ctfonders - these aged le or over. and

additicnal funds have been made available for intcrmcdiate treatment

schemes ¢which form an ad;unct t> a supcrviston scder and previde 3 wids
varicty of ccerzzticral. =ducatizrai tr zocially valuable activities in a

u

community contoxt.,

In addition to non-custodial altcrnatives. courts have the power to suspend
scntances of imprizomment of not mors than two yecars. The cuspended pri:.
term 1s not scrved at all uniess tho'cffender --mmits a further
imprizonable atrence within *he period cot oy the court tbetwein one and
two ycarSJ.' More rzcornhly parnly sucuended séptcnc:s have becn intrcduced
wnich. as the namc lmpllcs. requices “n: sfliindec ho 2crve zart 5t the

sentence 1n prison. the remainder ceing suzperddl .

Attention 12 alzo Dolng guven t5 RAd Z29CLIll norls 30 TSrTaln TYDES ]
offéndcrs: thcese with drink. drugs or mental noainn criblems.  nothilr
targot group are finc dcfault:irs, Jffonders Who 4t AT pary a inl
previously imposed oy thc Icurt <an oc zent Y grizon, The numper toceived
into prison for dcfault has risen sharply - mrs. s than sertancad
cffenders gercrallv, 11 7ol werc raceived ints Dflé;ﬁ tn L chd RRLIn
cdnstltutes apsut 3 Tuartac tfoatl aomtancad rIzETiions LntT Drialn,

Although their comrrirurior 77 rol T0lEMN ocpilaftiin 1z much L1133 - apcut

e
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per cent of the sentenced population: because theyr stay 1 shert o they
present an gdmlnlstratlvc burden and contribure dizpraportiznatsl, - -
overcrowdinq_as they serve their s¢ntences 1n the most overcrowded zoctor -
the local prizons. To deal Wwith this problem courts have béen SNCouraged
to take account of cffenders” means when deciding the level of the fine to

be 1mpozed and t: take account 9t changes in the offcnders’ circumstancsaz

e

during the peried of payment (fincs arc often paid 1n installment . [n th
=
cate ot default, sther stops snould o¢ ftried. imprizonment should onlv be

used as a last cesort for thozce whe will not pay rather than thosc who carnct,

The cxtent to which sffenders have bcen diverted from custody is difficult

to assess as 1t 13 net possible to measurc how many would have becen .

sentcnced to prison otherwise. Figure 1 zhows that the number récc1vcd

Into custody has gonc up considerably over the last |3 years suggesting e'\
.

that stratcgiez ts divert stfenders from cu tody may have had limited impact .,

However the opicture 1s much more complex ard these data have to be

considered 1n context., First, much sf rha INCreace 13 attributabie £5 the
INCreasc 1n +the number <f fine defaulters racocived 1nts custody. Zceond.
increases have to be considered in the Liaht of zermcral lnercases in

tfending ‘and the number of offenderz a ACpGECIng SCIIT1 The ~szurts.  Foar.
cxample, the sharp increase i1n 1531 and 135> 12 vartly attributacis ts 3
simiiarly large increase in the number of srrenders found guilty

offehces of burglary i1n thosc 7e€ars 'which alsc coantributad t§ the increaz:

in remand priscrcrs. discusazcd eariicr, : .

The 1ncreasc 1n 2fizrding ran Se taksrn Len: oacesuer Sv otinsidering the

Proportion of ail ffcrder: ICNTINCIN WA wEr zontonced ke IMprlionment - .
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although cven this will be affected clightly by policies fo divers |
“serious offenders from court vroccedings. Thiz proportion has cizen
slightly but not uniformly across all sub-groups when the data arc
disaggregated by offence. age and zcx of the offender and by the type of
court - magistrates’ court or the Crown Court, For zome combinations the
proportion hac remaincd comstant or haz fallen., Ancther perspectiva can oe

obtaincd. by lcoking at ctffcnderz raceiving nom-custodial alternatives,

D]

Rescarch into community cervice suggested that in about half <f all zascs
cffenders would have otherwise roccived a custzdial centence.  The most
likely conclucion from this limited analysiz. theretore. 1S that come

diversion has taken placc. at lcast for certain types of offender.

Despiﬁc the increase 1n receptions the average population under sentence

has risen less sharply (scc Figure 2) and this i3 because the length of Tow
prison scntences impcsed and the time served befors relcace have fallen,

For example. the average sentcnce length of males aged 2l and over received

into custody foll from 16,6 months i1n 1976 to 13.< menths in 1934, Thic

decline reflects an intention, cxpressed by govermmentz and the Court

of Appeal. to keeﬁ prison sentences cfor nom-vidlent oetiy offénder: short.
rescrving longer sentences for more serious sfferndcrz. The mere recent
decline in sentconce lengthc may also ke assocxaéed with the introduction of

partly suspendcd sentcnces in (98¢,

FPrisoners in England and Walcs can roccive one-third remission ot thelr
scntence tor goocd conduct., Inm addition. releasc <n parcic liccncs can alis

arfect the lonagth zf time served., Sinc2 the introductisn ot partic in [3el =o

tnc shortest scntence tor whi~h warsls tculd be considercd was about 20



months. but this was rcduced to about ] months tollswing changcz in *he
rules governing parole oligibility intraoduced in Juir 1924, From an
analysis of those discharged 1t was cstimated that this change in golicy

had the crtect of relecazing about 2.500 additional prisoners and resultsd in

Jto

Cn

a declinc of 1.20C 1n the average zentenced priscn population frem L3

1984.

The rapid rise i1n the zcntemced population i1n 1355 was asso ciratced with
Subctantial 1ncrfazis from tho CLurth o Juartoe of 1944 1n tne Tumbers raceived
Inte prisons rcricoting nainly incrcascd numbers given custedial zentences by

the Crown Court.

Projecting and modclling the prison populaticn

In order to anticipate domand as much as possir i and to provide a basis %
tor asscssing the :mplicaticns of policies. the Itatistical Department of

the Home Jfcicc orwriucs 2ach vear orslostizns oF

1

t:ng term trends in the
criscon oopulaticrn,  Tho latcst protections. ©o 994 =ra JLIVEN Ln Home

Office 1386 from whicn the folizwing [umrach w3 mapsn,

The methed used to product the orolechions 12 <: iioidc =Re SODLILATILn INntD
subsets defincd by type of custady g uMmMediat: Lmprizooment . untrieds
age and length of 3cntenc;. For most of the zubzcts, noiuding all fhe

larger ones. pro1;ct;-n, st histicical seriis on <n: rumesrs cocsivod ars

served’ factors - Kho AVETAZS TIM2 IDEMT N JUSEC v Sir rRASE L SacA SE

the subsets. proco-:d Zrom past data. For zome f th: zmaller subscts
mhere ars tor f2w oo ot os S0 o-e - oasthad tcooe ampicvsd and histcriczal ‘



population data are proltected dirzctly.,  Past trends whether in roccemiinz

time scrved or population do nct 3lwavs tolizw i clcar canticr and ther: oo
thercfore considerable scope for judgement in szclecting the gstimatos of
past trends to be projected 1nto the future., This occacionally leadz ns a

3 particular scrices with the addition

-y
(@)
~

marked changc 1n the crolectisns

of only one veoar' s daza,

hi

A zecond oro

~

cotion 12 croducsd 1rocroorating demoarachis Thanges.
Demcograpnis factars nave Tho advartage that ccoliabls proiections of the age
and scx compositicn ;E the gemeral population arce avallable and they demand
sericus conziderat:isn since the rate of imprizonment varies widely between
different age and cex groups and the age and sex distribution of the
general population will have changed zignificantly by 1994, However . the
number ¢f recepticns is very smali in rclatiorn -2 the size of the gencral
populatisn tabout | per zent df mals> ages 1T-17 and a lower proportion tor
cther ages, 30 that a zimplc groperntioral colationzhip 13 uniikely te
reprasent adcguatcly a complex realisy or £3 comairn 1tabil OVEr many vearcs.

N oztudy of data fir [350-37 carried tun -oodetIiomire whither past chanaes
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1N the numpcr 26 Cocaphilin
by assuming a non-demegraphic moditi ThAT LI TnaT InIrDAaZeE 1T dclreazes
occurred only ac a result of time “rends: ic a3 demcgraphic model - that 2.

that changes occurred both becauze rumbers in th: e groups changed ard

-

because of time trendz) proved inconciucsive, Ciile monitoring of recent

receptions data continuce and scrceraliy dees nitogsoint o oithor Tonclusion.

Although the numbor -f 17-10 oidz 'n nho geniral aoculatitn ooaked 1noi3al

1]

there wasg L1thlo ZLacKsming in tRG LSOTIASC AN TRO rumbacs ff C&Tlptilog Ln



this very important age group in 19¢4 and 13¢5, [t 15 only for tuveriics ‘
T (10 to 17 year olds) that come 2vidence 13 now <meraicg tharn i demograpn: o

model may be better: the numbers of juveniles roceived under senmtence

started to fall atter 1980 when their numberz 1in thevqeneral'populatlon

peaked., Despite -vidence for this group which 13 a rclatlveiy smalil

ar which model

[\l

1

segment of the pricon pepulation, 1 17 St1il Aet =

generally gives rthe behtor oscrfsrmance.

The two setz of prozlectiinz are craducsd and -an e ceen as the range withtin

which thc best cstimate of the orozsetid oopulation level licz, It 1s
around thc e¢nd >f thc decade that the zxcepticral fallz in the genmeral

population start ©s werk throuah to the age arcups most likely to be

rccelved 1nto prisen and demographic factors may nave an appreciable 2ffect.

The projections tc 1994 are shown in Figure > :~d the 1994 projections are

set out in Tabls 3.

Table 3 Projccted avoragc annual gopulation (234 -houzands of cerscns

Tvpe of priscner Non-demcgrapnic nede . Jzmograpnlc Model
1334 CoAmIrLans R 5 Lncrease
195434 1934-34
Remand population te s I -3
Sentenced population il 24 KR i
Total Population g&, 3 0o Tl o

In addition to the annual rroiccfione. *he Rescarss and Slanring Unts Ravs
developed a comoutcr simulation medz! tf the crimisa; wuztice Zvstom

(Morgan. 1985, Trhi- mad-i 1z inersacingly being usad noosuglirs oolioy ‘



options. Morgan (op cit: has cvaluat:d the Llkelv ssnseguencs = for the
remand population azcuming different court workicads and rzzourc:s-,
Subscquent work has comparcd the cffects on the prizon populaticn of
diverting from custody offenders recelving shert zseontencos and of
alternative reductions 1n the length of zontences awarded 5y the courts,

gconclusions

This papcr has attempted to dezcribe the uce of tmprisonment . the si12o -of
the prizon onopulartisn, :oﬁe >t LNC UCUNT10a) csntributing factars and the
policies that have bcen initiated n Srgland and Wales. Inevitably there
are many nuanccs to this izsue and detailed anaivzez have been omitted.
The intenticn has becn to concentrate on general aspects which may be
useful 1in any crozs-national comparizon. Inevitably. some features are
only relevant tc the situation in England and Walcs. Nevertheless the main
conclusion to be drawn from the vaper 1: that rrcere 13 no one zimple
cxplanaticn fecr charges 1n the 312¢ of "ho zrioon ocpuiaticn, Varicus
forcoes and Lnfiuences'cantrtbute T2 1tz zize and their relative
contributicn can vary cver time. By the same tcoken FhRers 1z ro <ne simplc
solution far all time. rather a range 5f opoiilciss havs 5= e conciderad,
Furthcrmere. cffcctive zolutions may o¢ ~c-ded ar car:-us Zarts o the
criminal juctice system., Most of the cicont risé 1r the Orizon popuiation
in England and Wales. for exampic. 12 attrisuranmls - sRe incrcase In the
remand population - which had cemained fairiv ztaci: untii =he !3:i0°z. *n
important influcnce here 1s'the 1nCFO'$O in the i<rath of time defcndants
spond awalting trial, sooany 29fccfivs 31iunisn muss addross rac

N OCINGLNG ©3A33% T3 RriaL,  JTher sXampics are

difficuitics cxgsricnced
Jiven 1n tRiZ gapoc Wwhilf LS TrEts ot ssacloasor



Because of the fluctuaticns and changcz in zooulation nhar zan -eoour, ar
rclatively short notice. regular monitsring 1s requiraed and this -ar niv

be achicved by zaimprchengive and up-to-dafc infermation,  Steo

(]

ars in o nand
to 1mprove the gquality ot the information availahls in the Unitad ingdem
and tc preduce rounine management informaticon oo that 1mitlatives can oe

impiementsd az carly iz posopie.
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FIGURE 1 NUMBER OF PEFSONS RECEIVED INTO CUSTOCY, 1972-84
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FIGURE 2(1)> POPULATION IN CUSTODY, 1972-85 (TOTAL AND SENTENCED FOPULATION)
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FIGURE 2(1i1i) POPULATION IN CUSTODY, 1972-85 (REMAND POPULATION)
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1GURE 3 :

VERAGE POPUL/\TION OF PRISON DEP/\IQTMENT
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ABSTRACT

In sharp contrast to the past, federal court decisions
resulting from prisoner litigation have placed prisons and
jails on the national policy making agenda. Prison and jail
crowding highlights the complexity of this issue; the policy
debate surrounding this topic involves multiple
consideration of alternative theories of punishment, the
merits and limitations of incarceration, competition for
scarce resources, evolving meanings of the Eighth Amendment,
and the appropriate spheres of state responsibility and
federal court jurisdiction.

The purpose of this paper is to focus on one aspect of
these discussions. Specifically, it examines what we know,
do not know, and need to know concerning the effects of
court orders on prison conditions and jail crowding. Our
review of the literature seeks to determine the effects of
court orders on the organizational structure, policies, and
service delivery of prisons. Although we recognize that
current research is exploratory and tentative, four basic
themes emerge from the literature. They are:

(1) Litigation has increased centralization in and
greater oversight by correctional administration. However,
it remains to be seen if the goal of maintaining
constitutionally acceptable facilities has been incorporated
into the basic correctional mission. In the short term,
court orders have been associated with a decline in staff
morale and inmate violence.

(2) Court restrictions on crowding have affected
correctional policies in a variety of ways ranging from
early release tactics to thinking about alternatives to
incarceration. The most striking response, however, has
been prison and jail construction. Yet, expansion of
facilities has not always proven successful because of the
increasing rate of incarceration.

(3) Uncertainty exists as to whether the quality of
life or the service rendered to prisoners has changed except
in the cases involving the most extreme conditions.
Reductions in crowding have not been shown to enhance
availability and accessibility of services and in some cases
state prisoners are worse off when they are transferred to
substandard jails that are already filled.

(4) Courts have adapted to the work involved in
bringing about changes in prisons and jails. Special
masters are used effectively although some observers
question whether this strategy undermines the court's



independence and ultimately its authority.

Finally, this paper identifies problems of inference,
measurement, and conceptualization which limit what we know
about courts and prisons. Hence, we recommend that several
complementary approaches be used to refine working
hypotheses in order to achieve a more complete and correct

understanding.
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EXECUTIVE SUMMARY

The American civil rights movement began as an effort
to break down racial barriers blocking equal access to
public services and ultimately was extended to other areas
lncludlng the quest for prison and jail reform. In the
correctional context, the movement sought to define and
protect the rights of prisoners against conditions that were
unduly restrictive, cruel, and threatening to inmate safety
and well-being. Beginning in the mid-196ds, the federal
courts became a leading forum for creating and securing
prisoners' rights. Through a series of decisions, the U. S,
Supreme Court set standards for correctional performance;
the lower courts, in turn, determine appropriate remedies
for specific institutions on finding violations of prisoner
rights. :

Normative arguments have been advanced by scholars and
policy makers on both sides of the question whether the
- federal courts should establish correctional standards,
design and impose affirmative obligations on state and local
"officials to change prison and jail conditions, and monitor
implementation of desired objectives. Despite the
importance of that debate, it is equally important to know
what actually may be attributed to court intervention and
how the courts have adapted in trying to introduce
innovations in complex organizations such as prisons and
jails. Knowledge of the impact of court orders can
contribute to the debate about the appropriate involvement
~of federal courts in making social policy.

~ The objective of this paper is to pull together what
has been reported concerning the complexities of federal
court involvement in shaping the state and local
correctional enterprise. Specifically, we propose to
examine existing literature on the effects of court orders
at three different levels of analysis: (1) the
organizational structure of prisons and jails, (2) the
policies of prisons and jails, and (3) the service delivery
system or practices of prisons and jails.

We are particularly interested in court orders that
seek to influence the population density of prisons and
jJails. For a variety of reasons, jail and prison crowding
has become a focal point of attention among state policy
makers, correctional practitioners, attorneys for inmates,
and federal judges. Although overcrowding generally refers
to an excessive ratio of prisoners to a given unit of
available space, it affects the quality of many other
conditions of prison life such as the availability of
medical, food, and recreational services, the maintenance of
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physically secure facilities, and the avoidance of negligent
practices. This intricate web of overcrowding with other

conditions makes it virtually impossible to isolate the .
effects of court orders setting population standards from

those requiring changes in other conditions. For this

reason, our literature review encompasses many studies not
‘exclusively or directly related to conditions of crowding.

Court orders, directed at prisons and jails, first and
foremost, have been characterized as affecting the
organizational structure of prisons. Recurrent themes are
‘that staff authority is weakened, prison administration is
changed, and morale is lowered in the wake of court mandated
‘reforms. The most corroborated finding is that these
changes have led to increases in prisoner violence against
. other prisoners and increases in prisoner hostility toward
correctional officers (Engle and Rothman; Haas and
Champagne; Jacobs, 1977; Marquart and Crouch; UCLA Law
Review). However, this observation is tempered by the
reported decrease in brutality by officers (Jacobs, 1977,

- 1980; Spiller and Harris; Turner; and Yarbrough).

In addition to these specific organizational changes,
critics (e.g., Glazer) and proponents (e.g., Fiss) of court
~involvement have addressed the nature of broad scale
institutional changes wrought by court orders. The research
literature has not yet responded to this critical issue, in
part, because of the short length of time that has elapsed
since major court involvement began. .However, the field of
law enforcement suggests a potential parallel. Court
decisions dramatically affected the police as a profession,
in addition to modifying specific police practices. The
decisions shaped how police officers viewed defendants,
constitutional rights, and their own behavior in
fundamentally new and enduring ways -- police administrators
and officers see the functions of apprehension and
prosecution in a manner consistent with social values behind
the court decisions affirming certain protections for the
criminally accused (Skolnick and Simon). It is important to
see if a similar pattern of sweeping changes develops in the
corrections field. '

At the level of specific policies, the courts have
exercised influence in shaping state actions in regard to
overcrowding. Early release policies have been tried in
several states as a means of coping with institutional
limits and in anticipation of court intervention. 1In some
jurisdictions, the possibility of alternatives of
incarceration has been discussed and urged as a way of
relieving crowding. It remains to be seen if viable
alternatives to incarceration can be put in place. If the
public is willing to pay for new prisons, the long-term
result of prison litigation may be that more prisons, which .
satisfy constitutional criteria, are built, as long as
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alternatives to incarceration are not shown to be suitable
forms of punishment.

One of the courts' distinctive modes of adapting to the
process of issuing decrees that affect prisons and jails is
the appointment of special masters. These individuals are
to gather and relay information to the court concerning the
intricate aspects of designing and implementing remedial
relief. The literature contains several alternative
prescriptions for effective mastering. Some say that the
tasks of masters should be specific and detailed while
others claim that the tasks should be general and open
ended. Some advocate a sharp delineation of functions such
as fact finding versus monitoring and the use of separate
masters to perform each function. Others doubt both the
ability and the wisdom of making such divisions of labor. A
more open question concerning mastering goes beyond
managerial concerns over the appropriate duties and
responsibilities of special masters. Brakel raises the
issue that the monitoring process itself may undermine the
position of the court. In fulfilling the goal of providing
information to the court, the master and the court may get
so bogged down in details that they eventually become
absorbed into the conflict surrounding the case. This
absorption may, ultimately, trivialize the court's and
master's role and contribute to a deterioration in the
prison climate, with unexpected negative consequences.

» In summary, research on courts and prisoner litigation
has made considerable progress in a short period of time in
demonstrating that very serious and complex policy problems
are a suitable and fruitful area for systematic inquiry.
Our own review indicates that initial studies have raised
theoretically important and policy relevant questions at
multiple levels of analysis and produced working hypotheses
for future research. However, the character of future
research must take into account the methodological
limitations in the exploratory studies. Problems of
inference and measurement exist because the effects of
extraneous factors have not been siphoned off, unusual court
cases have been the focus of study rather than a
representative sample of litigation, and key concepts of
success and failure are seldom operationalized. These and
other limitations make it difficult to attribute observable
changes in correctional organizations, policies, or
practices to court orders in a clear, confident and
convincing manner. ‘

We offer two basic recommendations in order to resolve
uncertainties and conflicting findings concerning the '
process through which courts make policy concerning prisons
and jails and to refine the association between court orders
and the short-term and.long-term operations of correctional
institutions. First, there should be greater attention

-
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given the selection of central research questions that
direct the gathering, analysis, and lnterpretatlon of .
information. Many studies frame questions in .an quasi- ‘ ‘
adversarial manner and appear to be looking for only those
data that will confirm the observer's preconceptions --
‘proponents of court involvement find positive results and
critics uncover negative side effects or warn against the
decreasing legitimacy of the courts. To remedy this
situation, we pose several questions that we think take
different perspectives in the literature into account and
are of interest to a broad audience. Refinements in this
list of questions will ensure a more complete and correct
research agenda.

Second, several different approaches to answerlng key
questions should be encouraged and supported in order to
build a cumulative body of testable propositions. The
convergence of different methodologies will overcome the
liabilities inherent in relying on a single approach, which
necessarily is limited in perspective and time frame. Thus,
the paper calls for the continuation of particular
institutional studies through participant observation and
the development of more controlled natural experiments that
seek to screen out contaminating factors by the application.
of appropriate research designs. Finally, a historical and
sociological approach is essential to chart the general )
trends in the correctional profession that are produced by e
court decisions. Because court ordered change may alter the j!
basic nature of social institutions, and how the people
within those institutions view constitutional values, such
potential modifications warrant careful observation.




I. INTRODUCTION

The federal courts are the primary forum where
contemporary reformers seek changes in pfiébns and jails.
Court orders have mandated standards of correctional
performance across a wide range of areas of institutional
life including religious practices, communication, privacy,
medical care, physical security, diet and_nutrition,'
discipline, recreation, access to the courts, and inmate
population density.' Findings of constitutional violatioﬁs
have prompted courts to issue orders that impose afflrmatlve
obl1gatlons on state and local off1c1als to remedy

deleterlous conditions.

Because ‘the orders require state and local communitigs
to allocate their resources in specific ways and the
implementation of the orders frequently is accompanied by
detailed monitofing, federal court involvement takes on the

character of policy making and mahagement normally

- associated-with legislative bodies and correctional

agencies, respectively. Additionally, it is generally
reéognized that the creation of prisoner rights, the design
of complex relief, and the lengthy monitoring, taken

together, constitute a sharp break with traditional court

- doctrine and action.

One reaction to these legal changes is a lively debate



over whether the courts should act in this matter. Questions-
that revolve around this .proposition involve ,issueé.‘whether ‘
such federal court activity violates estabiished prihciples
and values of the separation of powers, federalism, |
équitablé relief, and so forth, (see e.g., Howard, 19849;

' McDowell; 1982;'Nage1, 1978, 1984). Degpite the intrinsic
.importance of this/debéte, including the fact that aspects
of it are reflected in shifting court decisions, it equally
is vital to assess what iﬁ is that we know and do not know
concerning how the courts try to shape the corrections
enterprise and the consequences of those efforts on the

character of correctional institutions and their prisoners.

Wwhat happens to prisons and jails that are subject to Q
‘ !

court -orders? Is their organizational structure affected?
To what degree are correctional policies changed? 1Is the
change in policies paralleled_by more specific changes in
service delivery? And how do courts go about making policy?
Does this agtivity strain the competence of the courﬁs?

What role dg special masters play in fact finding,
implementation, and ﬁonitoring? Does thisvactivity threateﬂ
the independence of the courts, and ultimately their |

authoritative status?

The objective of this paper is to review the literature
in the.fieldvin order to indicate what issues have been

- addressed, what propositions about consequences have been ‘



put forward, and what questions remain unanswered. Because
systematic inquiry into the nature and effects of prisoner
litigation is still in the developmental stage, unambiguous
conclusions are impossible. However, if partial and
tentative studies point to the same conclusions, we can have
some confidence in the validity and'reliébility of their
findings. Thus we begin our review by trying to exﬁract
sﬁch generalizations, if any, and to treat them as working
hypotheses to be examined more systematically in more
complex and controlled future research. In a later 5éction
(V) we return to these generalizations to consider the
problems of inference that beset reéearch in th;s field and

to suggest ways to overcome them in future research.

Thus this paper is a stocktaking of what law reviews,
social science journals, and other publicationé have
produced on the subject of the impact of court policy making
on correctional institutions. Section II is a brief
description of'the legal and analytical frameworks guiding.
our review of the literature. Section III examines the
effects of court policies on.the organizational structure of
correctional agencies, prison and jail policies, and
correctional services; Section IV explores the process of
formulatiﬁg and implementing court orders. Sectionh V
recapitulates the major findings and discusses problems in
attributing changes in corfecﬁional institutions to court

orders. Section. VI outlines an agenda for future research,



and Section VII includes the review. ‘ . ' ~-

II. LEGAL AND ANALYTICAL FRAMEWORKS

A. Scope of the Review.

In reviewing the literature on ﬁhe impact of court
orders on prisons and jails, we have cast our net broadly.
’(Tﬁroﬁghoup,the paper we use .the term'“priSon“ to refer to
‘'both prisons and jéils. However, when warranted, we make
specific reference to‘jails.) This is fdr three reasoné.
First, the available literature lacks an agreed upon
conceptual framework around which central questiohs are
add:essed in a unified way. As a result, we sdught to be as

inclusive as possible, drawing on a wide variety of studies e}

which offer empirical evidence on the issues at hand.
Because of the 1imited and tentative nature of much of this
fesearch, we have reviewed individual studies first for
bsubStantive relevancy and treated them as more or as equally
valid. Becausé.almost-all of the students have common
problems inﬁmaking causal'inferences In a later section of
the paper we assess the field overall for its methodologiéél
status. Secénd, most éburts employ a “"totality of
circumétances“ or "cénditions" standard when asseséing
Eighﬁh Amendment claims. Because'overcrow&ing is freguently
a separate complaint and is a contributor to the

deterioration of other conditions, it is difficult and

perhaps unproductive to try to isolate the impact of



crowding orders from other related orders. Hence, we have
not restricted our literature search or subsequent

discussion strictly to orders dealing with crowding.

Finally, it is important to note that the impact of
court orders can be assessed on’many different levels,
ranging from assessment of the implementation of specific
remedial decrees to assessment 6f court rulings on the
character of entire spheres of the public sector. Although
here we afe inclusive by necessity, as information about the
details of particular court orders accumulates, it would be
valuable to focus more narrowly on the variability of

responses to individual court orders.

B. Proposed Areas of Inquiry.

' Because policy initiétives can have consequences on
different levels, we have examined the impact of court
orders on prisons on three different levels: 1) the impact
on organizational structure, to determine if corfectional
systems and institutions have undergone transformations in.
their chafacter'and in tﬁeir relationship.to the broader
governmental process; 2) the impact on state correctional
and ;ocal jail policies, to determine if court orders have‘
led to general policy changes which are designedvto provide
a continuing reéponse to the objectives of the court orders;

and 3) impact on service delivery, to determine how

institutions have complied with the specifics of court



orders.

Although,there.is no firm line dividing these three.
sets df concerns from each other, it is nevertheless
valuable to focus on each separately. Each points to a
differeht set of aétivities ahd entails a different focus,
methodolégy, and perhaps theory of adjudicatioh. |
Examination.of the effects on organizational structure and
polidy requires a broad.inquiry, because impact is likely to
" be generalized béyond institutions directly affected by
court orders, intermingled with other factors, and
.anticipatory in nature. For instance, there is no guestion
that due prodess concerns have penetrated deeply into
corrections;departments in recent years, and that this
changé has beenAstimulated.by court orders. But it has been
_foste:ed by a variety of other sources as well; professional
organizations, state leéislatures; Congress, and
correctional officials themselves. Similarly, in recent
years to cope with probléms of overcrowding, legislatures
have appropriated money for new prisons and enacted
- statutory schemes for triggering early fgleéée of prisoners
once’populations éxqeéd specified levels. 'Clearly court
orders on..chWAing have provided an impeéﬁs for these.
'péliCies, but so too have legislatures and the public's

changing views of the nature of parole.

C. Alternative Theories of "Adjudication.




An assessment of the consequence of court orders is
also shaped by the observer's theory of adjudlcatlon For
someone holding a "structural reform" view of litigation,
court orders are likely to be viewed as effbrts to imbue an
institution with a new set of operational values, the
transformation of an institution's ehareeter (e.g. Fiss,
1985). Fiss is a well known spokeéperSon for the view that
the courts'.legitimate function is to protect individuals
rights agaihst threats by institutions such as prisons and
jails. He describes the nature of appropriate remedies to
these potential violafions in the broadest of terms =-- the
aim of remedies inlinstitutional reform litigation is
primarily if not exclusively, to change the character of
institutions. Hence his use of the phrase, "structural
reform" litigation. In‘the'case of correctional
institutions, tﬁe objective‘is to promote a richer and
deeper understanding among correctional officials, for
example, of the "fundamental values" inherent in the Eighth
Amendment rights of prisoners. For Fiss the intended
emphasis of-court orders is to infuse the organization with
therapeutic relief rather than remedial relief for the |
immediate grievances of the inmates filing suit. This view
implies a sweeping embrace when trying to assess the

consequences of court actions.

In contrast someone helding a "dispute resolution" view

of litigation-would see a court order as a list of specific



objectives, and the research agenda as an assessment of'the 
degree to which these orders are complied wiﬁh. This v .
perspective, as expressed by Fuller (1978), Horowitz (1977)

and others views ¢ourt ordered relief as a corrective to an
otherwise stable and harmohious world. It sees no need for
structural reform because disputes themselves arisé out of.

conflicts between individuals. And when policy issues

arise, thianview advocates judicial deference to other

.branches or agencies of government. th surprisingly many
plaintiffs tend to take the former view and m&ny defendants

‘the latter, with reséarchers falling iﬁto both camps. Both

. positions have some considerable claims to acceptance since

court orders tend to be fobuéed and specific, thereby giving

support to ,g:hé dispute resolution perspective, but are ;lso o g/
frequently amended, thereby suggesting that underlying goals'

are something more than the sum of the particulars.

These alternative points of view are nicely illustrated
by cqurt orders affecting Fourth and Fifth Amendment,
provisionsgand the police, an area with a longef history
than’prison law. Although some researchers report that
‘major Supreme Court decisions broadening the rights of
suspects have only limited consequences (e.g. Becker and
?eéley, 1973) or produce undesirable side éffects (e.g. -
National Institute of Justice, 1982; Schlesinge;, 1975),

others have cast wider nets and are more positive in their

assessment of the impact of the Court-initiated "due process. .



revolution" on the police; These observers argue that the
impact has been profound, far more widespread and
significant than is likely to be captured by simply summing
up compliance with the specific decisions of the courts (see
e.g..Skolnick and Simon, 1985). Thus in prison litigation,
‘some might argue that even though the courts have been
bogged down in lengthy oversight of prisons and jails, their
very entry-into the area has fundamentally altered the ways
priéoners, prison officials, legislatures and the public
think about prison conditions. Court orders have placed
prison crowding on the agenaas of policy makers and
administrators in.a way that it was not before. This may be
the most penetrating and pervasive impact of litigation in
this area'%Scheingold, 1974). kepofts on compliance to
individual court orders simply cannot capture this
transformation. We emphasize this not to argue for the
abandonment of the study of the consequences of individual
prison conditions suits, buﬁ to point out that in orde; to
appreciate the full impact of the courts on institutional

conditions and crowding a broader perspective is required.
III. 1IMPACT OF COURT ORDERS ON PRISONS AND JAILS
A. Consequences for the Organizational Structure of

Corrections.

The organization of correctional departments poses

distinctive challenges to administrators, external change
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agents, and researchers who attempt to trace the

cohse'quences of policy changes on prisons. Formally .
organiied along the lines of an ideal Weberian bureaucracy,v |
quaéi-military in command structure and hierarchical in

form,  the distribution of authority and exercise of

discretion, in even the formally centralized sysﬁems, is

dispersed. Corrections commissioneré exercise only limited

control over the operations of indi?idual institutions, and

in turn prison superintendents have difficulty supervising
théi:,staff (Clear and Cole, 1986). Like so many other

"streét level” bureaucracies‘(Lipsky, 1989), prison

orgaaizations have an inverted pyramid of authority and

discretion. Lower level line staff possess vast

discretionary powers that are extreme in form (physical 9’
coercion), highly contextual and largely invisible to !
others, and hencé extremely resistant to systematic

supervision and change.

One of the cénsistent findings of studies of the
organization of prison life is that the norms governing the
behavior of prisoners is a consequénce of an informal
symbibtié relationship among prisoners and between prisoners
and Staff.members (sykes 1958, Sykes and Messinger, l96b:
Jécobs, 1977). The rules governing the society of captives
are formulated and enforced in large by the captives

themselves. This means that externally generated policies

are likely to be aimed at a hierarchical organization, but ‘ :
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in fact received by a decentralized institution in which
much power is in the hands of prisoners. Under these
circumstances response to innovation from a court or
elsewhere is highly problematic. Even the least
controversial new policieé iﬁ prison administration generate
ripple effects throughout the prison organization that are

not easily anticipated in advance.

Despite these problems that the correctional context
pose fbr policy makers, studies of the impact of court
orders tend to be in agreement on how courts have affected
ée:taih aspects of.organizational life of correctional
systems and prisons. For the most part these reports agree
that court orders have affected changes in the nature and
distribution of authority at all levels, and that these
changes have affected substantially the nature of prison
administration and staff morale. Many of these findings
parallel the observations of those who have examined the
impact of courts on social policy generally (e.g. Hanson and

Chapper, 1986).

Alterations.in Staff Authority. Nathén Glazer (1979)
offers the assertion that court-ordered due process
requirements on large-scale public institutions weaken the
authority of leaders and staff members because they increase
the costs of acting decisively. His view is general: 'in

the aftermath of court-ordered changes, police are more



12

likely to tolerate obsgrved criminal behavior, teachers are
more accepting of unruly pupils, an@ social workers more
tolerant of welfare fraud. By extension, ﬁe might argue,
that bécause increased constitutional constraints impose new
bufdéhs on prison administrators and staff, they are likely
to increase inmate-to-iﬁmate violence and inﬁate—to-staff
fecaléitrance. Several studies of the effects of prison
-conditionsﬁ%itigation support this basic proposition.
Indeed the cléims that'cburt orders have weakened the
ability of correctional officials to control violence among
prisqners and have ihcreased inmate hostility towafd

- correctional officers are perhaps the most frequently
corroborated assertions among reports’sysﬁematically
chronicling: the effects of court-ordered changes on prisons
and jails. (Engle and Rothman, 1984; Haas and Champagne,
1976; Harris and Spiller, 1977; Marquart‘and Crouch, 1985;

UCLA Law Review, 1973).

However there is disagreement'as to why incfeased
violence has occurred. Alpert, Crouch, and Huff (1984)
argﬁe that:increased vioience is a consequence of the
general Phenomenon of rising and unfulfilled expectations
bamong prisoners. Others (e.qg. Engle and Rothman, 1984)
argué that increased procedures foisted on the institutions
by the courts hamper staff ability to act decisively and
makes staff more fearful of inmateS'(Marquar£ and Crouch,

1985). As a consequence the ‘staff members ' ability to
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maintain secure and safe institutions is restricted.
Additionally, Marquart and Crouch (1985) contend that in the
absence of staff control, inmates become more violent toward

one another as a means of self-defense.

Other researchers would temper the ev1dence on the
unant1c1pated increase in inmate violence by draw1ng |
attention to the decline of'violence by correctional
officers. They note that-court'orders have caused
correction's‘departments to promulgate written procedures
governing decision making at all levels and for specifying
.standards of acceptable administration. The§ have made the
activities of prison officials more-visible to the public
and increased the availability of legal access to prisoners.
These changes have dramatically altered the formal control
structure of prison systems, and this has led to a
significanﬁ reductioh of major and widespread physical abuse
of prisoners byicorrectional staff (Spiller and Harris,

1977; Yarborough, 1981; Jacobs, 1977: Turner, 1979).

Changes in Prison Administration. Nathan Glazer (1979)
and others have noted that court intervention affects in
substantial ways the distribution of authority within large
scale institutions. All things equal, Glazef holdé,
litigation propels people with "theoretical knowledge" and
training into positions of power at the expehse of those

with "practical experience" and training. He argues that
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this involvement takes several forms, which in combination

affect in significant ways the charactér of an institution.
During and immediétely after a court order, the court is
likely to rely extensively on "experts," whose views are
inevitably based den tentative and speculative knowledge:
("theoretical knowleége“) and who may not have practical
experience within the institutions affe;ted by the court
order. Similarly, it requires new leadership in these
institutiohs‘whidh poSsesses the ability to deal with these
"experts}"‘ Thus‘court orders affect the fecruithent of
leaders in ways that disrupt existing patterns and give

prominence to “"theoretical learning," formal educational

experience and knowledge.

()

Available evidence on prison administration, although
sketchy on this issue, is consistent with Glazer's
hypothesis. When selecting masters, experts and monitors to
Vaid them, courts oftén-have turned to lawyers with limited
experience in corrections, and correctional experts who havé
not had experience within the institution or system which is
the focus of the:court's ofder, and whose credentials are
likély to inclﬁdeAextEnsive formal training. Similarly in
trying to identify factors that would overcome deficiencies
in the conditions they observed courts turned to experts who
have tried to determine what space requirements were

necessary to reduce aggressiveness among prisoners. Glazer

generaliy thinks such expertise is gquestionable because it .



is tentative and based on abstractions or limited
experience. As such, he argues it ignores the weaiéh of
contextual and pfactical experience that only line staff at
particular institutions can have. Furtherhbre, he
continues, thrusting these new types of authority into an
organization is likely to be viewed as a slap in the face by
the verybpeople who will be charged with administering court
ordefé. ALl this, Glazer claims, has resulted in a decline
in the quality of leadership, a preoccupation with
procedures, and a shift away from substantive concerns,
which in the prison context would be the maintenance of safe
and secure facilities. Recent writing by Jan Brakel about
the effects.of prison litigation on the concerns of inmates
and staff members seems to support Glazer's observations

(Brakel, 1986a, 1986b).

James Jacobs (1977, 1980) notes similar patterns but is
more positive in his assessment. He maintains that the
prisoners'vrights‘movement--of which litigation is the
centerpiece--has_produced a new géneration of
administrators. .He.argues that the despotic wardens of the
0ld regimes were neither temperamentally nor |
administratively suited to operate in the more complex
environment.fostered by court judgments and.that gradually
they have been replaced by a new administrative elite, which
1s better educated and more managerially minded, and

Presumably better able to administer prisons without

15
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recourse to staff coercion.

Several studies of recruitment support this view. The
trend towards professionalizaﬁion of the leadership of
correctional administration was begun long before the rise
of the pfisoners' rights movement. Criminal justice "
programs and correctional programs have been in existence
for yéars;g@ut~itvappears that tﬁese programs have
accelerated in recent years and thatbgovernors and the
pﬁblic generally expect more trained and managerially
sensitive adminis;ratbrs to he?d individual prisons and

‘correctional systems (Alexander, 1978).

Finally, court orders may have widened the gap betwee