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Office of the Assistant Attorney General Washington, D. C. 20531 

"That night I changed from a law-abiding citizen, with a childlike belief in the justice 
system, to someone awakened to the reality of crime, criminal rights and injustice for 
the victim." 

These words of an innocent victim of crime manifest a serious crisis in the American 
criminal justice system. The United States is a nation of laws. If laws are to be obeyed, 
they must be respected; to be respected, they must be just. A system that fails to be 
equitable cannot survive. Our system was designed to be the fairest in history but in 
recent years, it has lost the balance that has been the cornerstone of its wisdom. 

In the wake of a violent crime, a person naturally turns to the justice system for help. 
Too often he has instead been met by further harm. Frightened by the potential for 
future attacks, many victims have not felt adequately protected. Confused by a complex 
system, often they have neither been informed nor consulted about their case. Anxious 
to put their lives back to some semblance of what they were before the crime occurred, 
victims frequently have been made to endure endless questioning, intimidation and 
harassment. If they have survived the ordeal to see the offender convicted and 
sentenced, victims have often been shocked to learn by accident that the criminal has 
been released without having served his full sentence. 

By the end of this process, the victims have felt more despair than justice. Many vow 
never to cooperate again, and they tell their friends and families to stay away from the 
courts. More than half of all violent crime victims never report the offense to law 
enforcement. The system is absolutely dependent upon the victims' cooperation to hold 
criminals accountable, thereby preventing future crimes as well. In return for their 
great sacrifice, the victims of crime deserved to be treated with dignity and compassion. 

With this understanding, the President's Task Force on Victims of Crime made 68 
recommendations to improve the treatment of victims. Some proposals require only 
common sense and courtesy. Others require changes in the law. The desire to enact 
these changes is growing in the states, and the need for careful analyses of the related 
legal and public policy issues is needed. The model statutes which follow were written to 
provide that assistance. In general they meet three basic needs of innocent citizens 
stricken by crime: to be consulted, to be respected, and to be protected. If enacted, 
these laws specifically would: 

--maintain the confidentiality of a victim's discussions in counseling 
--require that the effect of the crime on the victim be considered at the 

defendant's sentencing 
--open parole hearings 
--permit hearsay at preliminary hearings 
--limit the disclosure of victim addresses and phone numbers 
--extend the statute of limitations for offenses against children 
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PRIVILEGED VICTIM/COUNSELOR COMMUNICATIONS 

President's Task Force Recommendation 

Legislation should be proposed and enacted to ensure that designated victim 
counseling is legally privileged and not subject to defense discovery or subpoena. 

Proposed  Leg i s l a t i on*  

SECTION 101. FINDINGS AND PURPOSE 

A. The  l eg i s l a tu re  

l .  

. 

. 

and people  of  this  S t a t e  f ind  and  d e c l a r e  t h a t :  

4. 

The e m o t i o n a l  and p sycho log i ca l  in jur ies  t h a t  a r e  i n f l i c t ed  on 
v i c t i m s  of  fami ly  v io l ence  and sexua l  a s s au l t  a re  o f t e n  m o r e  se r ious  
t h a n  t h e  phys ica l  in jur ies  s u f f e r e d ;  

. 

Counse l ing  is o f t e n  a s u c c e s s f u l  t r e a t m e n t  to  ease  t he  r ea l  and 
p ro found  psycho log ica l  t r a u m a  e x p e r i e n c e d  by t h e s e  v i c t i m s  and 
the i r  fami l ies ;  

In the counseling process, victims of family violence and sexual 
assault openly discuss their emotional reactions to the crime. These 
reactions are often highly intertwined with their personal histories 
and psychologica l  p ro f i l e ;  

Counsel ing  of  f ami ly  v io l ence  and sexua l  a s sau l t  v i c t i m s  is m o s t  
succes s fu l  when  t h e  v i c t i m s  a re  a s sured  the i r  t h o u g h t s  and  fee l ings  
will  r e m a i n  c o n f i d e n t i a l  and will  no t  be d i sc losed  w i t h o u t  the i r  
permiss ion ;  and 

Conf iden t i a l i t y  should  be a c c o r d e d  all v i c t i m s  o f  f a m i l y  v io l ence  and 
sexual  assaul t  who r equ i r e  counse l ing  w h e t h e r  or  n o t  t h e y  a re  able  
to  a f f o r d  the  s e rv i ces  o f  p r i v a t e  p s y c h i a t r i s t s  or psycho log i s t s .  

B .  
T h e r e f o r e ,  t he  l eg i s l a tu re  and peop le  of  th is  S t a t e  d e c l a r e  t he  pu rpose  o f  th is  Ac t  is 
to e x t e n d  to all  v i c t ims  of  f ami ly  v io l ence  and sexua l  a s s au l t  a t e s t i m o n i a l  p r iv i lege  
e n c o m p a s s i n g  the  c o n t e n t s  of  c o m m u n i c a t i o n s  wi th  a v i c t i m  counse lo r  and to  
r e n d e r  i m m u n e  f rom d iscovery  or l ega l  p roces s  t he  r e c o r d s  o f  such  c o m m u n i c a t i o n s  
m a i n t a i n e d  by t he  counselor .  

*Drafted with the assistance of the American Bar Association Criminal Justice Section 
Victim Witness Project. 
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SECTION 104. SCOPE AND APPLICATION 

[This Act  shall  not  be cons t rued  to r e l i eve  v ic t im 
suspec t ed  chi ld abuse or neg lec t  r equ i red  u n d e r  
about  to c o m m i t  a cr ime.]  

counselors  of any duty  to r e p o r t  
or any ev idence  t h a t  the  vic t im is 

SECTION 105. NO COMPULSORY DISCLOSURE OF COMMUNICATIONS 

A. A v ic t im,  a vict im counselor  wi thou t  the  consen t  of  the  vic t im,  or a minor or 
i n c a p a c i t a t e d  vic t im wi thout  the  consen t  of  a cus todia l  guardian or a guardian  ad 
l i tem appointed  upon appl icat ion of  e i t he r  pa r ty  canno t  be compe l l ed  to give 
t e s t i m o n y  or to produce  records  conce rn ing  conf iden t i a l  communica t ions  for any  
purpose in any cr iminal  act ion,  suit ,  or o t h e r  judicial ,  legis lat ive,  or admin i s t r a t i ve  
proceeding .  

B. A vic t im counselor  or a vict im c a n n o t  be compel led  to provide t e s t i m o n y  in any 
civil or cr iminal  proceeding  t h a t  would iden t i fy  the  name ,  address,  locat ion,  or 
t e l ephone  number  of a safe  house,  abuse she l te r ,  or o the r  fac i l i ty  t h a t  provided 
t e m p o r a r y  e m e r g e n c y  she l te r  to the  v ic t im of  the  o f fense  or t r ansac t ion  tha t  is the  
sub jec t  of  the  proceeding unless the  f ac i l i t y  is a pa r ty  to  the  proceeding.  

SECTION 106. WAIVER 

A. A v ic t im does not  waive the p ro tec t ions  a f f o r d e d  by this Act  by t e s t i f y ing  in cou r t  
about  t h e  cr ime.  

. However,  if the  v ic t im par t ia l ly  discloses the  c o n t e n t s  of  a 
conf ident ia l  c o m m u n i c a t i o n  in the  course  of tes t i fy ing ,  then  e i t h e r  
pa r ty  may reques t  the  cou r t  to rule  t h a t  jus t ice  requi res  the  
pro tec t ions  of this Act  be waived,  to the  e x t e n t  t hey  apply to  t h a t  
portion of the  corn munica t ion .  

. Any waiver shall apply only to  the  e x t e n t  neces sa ry  to requ i re  any  
witness to respond to counsel 's  quest ions concern ing  the  conf iden t i a l  
communica t ion  t h a t  a re  r e l e v a n t  to the f ac t s  and c i r c u m s t a n c e s  of  
the case.  

B. A v ic t im counselor  cannot  waive the  p ro tec t ions  a f f o r d e d  to a v ic t im under  this  
Act .  However,  if a vict im brings suit  aga ins t  a v ic t im counselor  or the  agency ,  
business, or organizat ion in which the  v ic t im counselor  was employed  or se rved  as a 
vo lun t ee r  a t  the t ime  of the counsel ing re la t ionship  and the  suit  a l leges  m a l p r a c t i c e  
during the  counseling relat ionship,  the  v ic t im counselor  may t e s t i f y  or p roduce  
r eco rds  regarding conf ident ia l  commun ica t i ons  with the  vict im and is no t  l iable for 

doing so. 

I-3 
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Commentary 

The December 1982 Final Report of the President's Task Force on Victims of 
Crime recommended that legislation be enacted making designated victim counseling 
legally privileged and not subject to defense discovery or subpoena. 

This legislation seeks to address this goal by creating a testimonial privilege for 
certain confidential communications between victims of sexual assault or family violence 
and their counselors. The privilege prevents either party in a criminal or civil case from 
compelling disclosure of the communications without the victim's consent. 

Institutionalization of crime victim counseling resulted from the 1960's and 
1970's efforts of the women's movement to ameliorate social and psychological injuries 
of rape victims. By the end of the 1970's the success of such efforts had spread to the 
family violence arena, which began offering similar counseling for victims of that 
crime. Today hundreds of programs around the country offer counseling to victims of 
sexual assault and family violence. 

Unfortunately, however, counseling may not benefit victims and, in fact, may 
add to their trauma if the confidential communications exchanged between victims and 
counselors during treatment are able to be utilized as evidence in criminal proceedings. 
As pointed out by the President's Task Force on Victims of Crime, victims often speak to 
their counselors about their fears and feelings arising from the crime. Such reactions 
may be related to their personal histories and psychological make-up. Victims who are 
under the impression that they are revealing such information solely for therapeutic 
purposes are often dismayed and feel betrayed when their counselors are compelled to 
disclose their communications before the public at an open trial. Victims who realize in 
advance that their communications may be subject to disclosure may avoid counseling 
altogether. 

To further the truth-finding process, the general rule in American jurisprudence 
is that anyone called upon by either party in a case must testify as to any knowledge 
which may bear on the case. United States v. ~ 418 U.S. 683 (1974); United States 
v. Dionisio, 410 U.S. l (1973); Branzburg v. Hayes~ 408 U.S. 665 (1972). However, there 
are certain narrowly defined exceptions or "privileges" which exempt some information 
from this general rule. These include, for example, communications between attorneys 
and their clients, physicians and their patients, and priests and penitents. 

John H. Wigmore, noted evidence scholar, has identified four elements necessary 
for establishing a privilege. These are: (1) the communications must originate in 
confidence; (2) confidentiality must be essential to the proper maintenance of the 
relationship; (3) the relationship must be one society deems worthy of protecting; and (4) 
disclosure must injure the relationship more than it benefits the litigation. To determine 
the appropriateness of extending the testimonial privilege to the counselor-victim 
relationship, the relationship might therefore be examined in the light of these 
elements. See 8 Wigmore, Evidence section 2285 et. seq. (McNaughton Rev. 1961), and 
authorities cited therein. 

I-5 
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investigations to legal issues, the legislature is able to consider additional factors. 
Moreover, a legislative privilege removes the uncertainty surrounding a judge-made 
privilege. One court's extension of legal principles to a particular fact situation may not 
be found persuasive by other courts in different or even similar circumstances. 

SECTION l O 1 .  FINDINGS AND PURPOSE 

A. The legislature and people of this State find and declare that: 

. The emot ional  and psycholog ica l  injuries tha t  a re  in f l i c ted  on 
v ic t ims  of fami ly  v io lence  and sexual  assaul t  are  o f t e n  more  ser ious 
than  the  physical  injuries s u f f e r e d ;  

. Counseling is often a successful treatment to ease the real and 
profound psychological trauma experienced by these victims and 
the i r  famil ies ;  

. In the counseling process ,  v i c t ims  of  f ami ly  v io lence  and sexua l  
assaul t  openly discuss the i r  emo t iona l  r eac t ions  to the  c r ime .  These  
r eac t ions  are  o f t en  highly i n t e r t w i n e d  with  thei r  personal  h is tor ies  
and psychological  prof i le ;  

4. Counseling of  fami ly  v io lence  and sexual  assaul t  v ic t ims  is mos t  
successfu l  when the  v ic t ims  a r e  assured  the i r  thoughts  and fee l ings  
will r emain  conf iden t ia l  and will no t  be disclosed wi thout  the i r  
permission;  and 

. Confidentiality should be accorded all victims of family violence and 
sexual assault who require counseling whether or not they are able 
to afford the services of private psychiatrists or psychologists. 

B .  Therefore, the legislature and people of this State declare the purpose of this Act is 
t o  e x t e n d  to  al l  v ic t ims  of fami ly  v io lence  and sexual  assaul t  a t e s t imon ia l  pr iv i lege  
encompass ing  the  con ten t s  of commun ica t i ons  with a v ic t im counselor  and to  
r e n d e r  immune  from discovery or legal  p rocess  the r eco rds  of such communica t ions  
ma in t a i ne d  by the  counselor.  

This section provides guidance to courts which may have occasion to interpret the 
legislature's intent in enacting this legislation. 

Sexua] assault and family violence can have a devastating impact on victims, 
inflicting both physical injuries and psychological trauma. Many victims of these crimes 
experience a series of symptoms known as "post-traumatic stress." Counseling is a very 
effective treatment for these symptoms and their underlying causes. However, for 
counseling to be truly effective, victims need assurance that their discussions with their 
counselors will remain confidential unless they authorize disclosure. Confidentiality 
provides a foundation for trust, thus encouraging open, uninhibited discussions. There 
may also be a therapeutic value to empowering victims to decide whether or not what 

I-7 
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E. 

F. 

Vict im Counseling: 
Assessment ,  diagnosis, and t r e a t m e n t  to  a l l ev ia te  the adverse emot ional  or 
psycholog ica l  impact  of  a sexual assault  or fami ly  v io lence  on the v ict im.  Vict im 
counsel ing includes,  but is not l imited to,  crisis  intervent ion.  

Vict im Counsel ing Center: 
A private  organization or unit o f  a government  agency which has as one o f  i t s  
primary purpeses the treatment  o f  v i c t ims  for any emot iona l  or psychological  
condit ion result ing from a sexual assault  or fami ly  v io lence .  

G. Vict im Counselor: 
[Any employee  or supervised volunteer  o f  a v ic t im counsel ing center  or other 
agency,  business, or organization that  provides counsel ing to  v ic t ims  who is not 
a f f i l i a t ed  with a law enforcement  agency  or a prosecutor's  o f f i c e  and who has 
success fu l ly  comple ted  ~ hours o f  academic  or other formal  training or has had a 
minimum of  years of  exper ience  in providing vict im counseling,  and whose 
duties  include treating vict ims for any emot iona l  or psychological  condit ion 
result ing from a sexual  assault or fami ly  violence.]  

o r  

[Any person not  af f i l ia ted  with a law e n f o r c e m e n t  agency or a prosecutor's  o f f i c e  
who m e e t s  such standards as may be se t  by the  S ta te  for v ict im counselors.]  

Conf ident ia l  Communicat ion 

This definition recognizes as privileged any communications between a victim and a 
victim counselor made in confidence in the course of a counseling relationship for 
counseling purposes. The definition sets forth six objective elements necessary for the 
privilege: (1) an exchange of information, (2) between a victim (3) and a counselor (4) not 
affiliated with a law enforcement agency, (5) in private or in the presence of a third 
party who is present to facilitate communication or to further the counseling process, 
and (6) in the course of counseling the victim. The elements pertaining to the victim and 
victim counselor are discussed under the separate definitions of those terms. 

A communication is any transmission or conveyance of information. See In re 
Walsh~ 623 F.2d 489 (7th Cir.), cert. denied 449 U.S. 994 (1980), Gulf Oil Corp. v. Harris~ 
425 P.2d 957 (Okl. 1967). Information can be conveyed by any manner of medium, 
including speech, writing, and physical gesture. In a counseling setting, body language 
and other non-spoken forms of expression are frequently relied on by counselors for 
insight into a victim's true feelings. 

The broad definition of communication does not, however, protect all facts about 
the victim nor all communications between the victim and the counselor. As is the rule 
with other privileges, "independently observable" facts of which non-privileged persons 
are aware or can easily become aware are not protected. These are objective 
manifestations never intended to be conveyed exclusively to the counselor nor intended 
to form the basis for treatment. For example, the fact that the victim's arm is in a cast 
and sling is an independently observable fact, presumably known to persons other than 
the counselor. The legislation does not exempt counselor testimony about such facts. 

I-9 
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Victim Counseling 

The emotional reaction of a victim to crime has been described as a normal 
response to an abnormal situation. Victim counseling is the process whereby the adverse 
effects of that normal response on the victim's future life are identified and treatment 
to ameliorate them is provided. 

Victim Counseling Center 

A victim counseling center is an organization or unit of a larger institution which in 
whole or in part provides psychological counseling for victims. Rape crisis centers, 
victim service centers, or rape trauma teams in large, urban hospitals are among the 
types of organizations intended to be covered by the definition. 

Victim Counselor 

Traditionally, individuals with whom communications are privileged (e.g., attorneys, 
psychiatrists, physicians, priests) have been easily identified in terms of their academic 
or professional qualifications.. To date, there are no comparable widely recognized 
objective standards by which to identify individuals as victim counselors. Persons who 
counsel victims range from trained psychiatrists, psychologists, and social workers to 
"peer" counselors (victims who--at least initially--rely primarily upon their personal 
experience with victimization in counseling other victims). Some jurisdictions which 
have adopted a sexual assault counselor privilege and/or a domestic violence counselor 
privilege do specify certain qualifications, primarily consisting of hours of training in 
certain areas (California, Connecticut, Illinois, Iowa, Massachusetts, Minnesota, New 
Hampshire, New Jersey, Pennsylvania, Utah, and Wyoming). 

It is not the function of this proposed legislation to identify specific qualifications 
appropriate to designate individuals as qualified victim counselors. Nevertheless, it is 
necessary that those individuals to whom the counselor-victim privilege applies be 
identified either statutorily or administratively; otherwise, any relative, friend, or even 
stranger who seeks to advise the victim may later attempt to assert the privilege on 
behalf of the victim. Obviously, this would defeat the purpose of the legislation, which is 
to pro tec t  (designated) victim counseling by qualified counselors. 

The proposed legislation distinguishes between victim counselors who are aff i l iated 
with victim counseling organizations and those not affi l iated with such organizations. 
Depending on the circumstances in their  own s ta tes  with respect  to the need for 
counselors, the availability of various types of counselors, and the availability of 
counseling centers,  legislators may wish to include one or both of these. (Enactment  of 
any provision for s ta te  agency action may also require amendment  of other legislation 
pertaining to the duties and responsibilities of that  agency.) Whether one or both 
provisions are enacted,  the legislation will require persons who hold themselves out as 
counselors under the act to have taken the necessary aff i rmat ive action to be designated 
victim counselors prior to establishing counseling relationships for which the privilege is 
claimed. 
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obtain advice in furtherance of a future intended crime or fraud (See McCormick on 
Evidence, section 95). This of course would also be true in the victim-counselor situation 
should victims seek such advice from their counselors. 

SECTION 105. NO COMPULSORY DISCLOSURE OF COMMUNICATIONS 

A, A v ic t im,  a v ic t im counselor w i thout  the  c o n s e n t  o f  the  v i c t im,  or a minor or 
i n c a p a c i t a t e d  v ic t im wi thout  the consent  o f  a cus tod ia l  guardian or a guardian ad 
l i tem appointed  upon a p p l i c a t i o n  of  e i ther  party  c a n n o t  b e  compe l l ed  to g ive  
t e s t i m o n y  or to produce records concern ing  c o n f i d e n t i a l  c o m m u n i c a t i o n s  for any 
purpose in any cr iminal  act ion,  suit ,  or o ther  judicial ,  l eg i s la t ive ,  or adminis trat ive  
proceeding .  

B. A v ic t im counse lor  or a vict im cannot  be c o m p e l l e d  to  provide t e s t i m o n y  in any 
c iv i l  or cr imina l  proceeding that  would i d e n t i f y  the  name ,  address,  locat ion,  or 
t e l ephone  number of  a sa fe  house,  abuse she l ter ,  or other  fac i l i ty  that  provided 
temporary  e m e r g e n c y  shel ter  to the v ic t im o f  the  o f f e n s e  or t ransact ion  that  is the 
subject  o f  the  proceeding  unless  the  fac i l i t y  is a party  to  the proceeding .  

This section establishes two actual privileges--one to protect confidential 
communications between the victim and the victim counselor; the other to protect 
identifying information about victim counseling centers. The subsection (A) privilege 
attaches solely to the victim, and may be invoked or waived solely by the victim. See In 
re Grand Jury Proceedings~ Detroit~ Michigan~ August 1977j 434 F. Supp. 648 (E.D. MichT. 
1977 aff'd per curium 570 F.2d 562 (6th Cir. 1978)). In the case of a minor victim, the 
privilege may be invoked by a person in a responsible adult position. Where there is no 
clearly established responsible adult custodian, either party may request the court to 
appoint a guardian ad litem to protect the victim's interests. The privilege applies in 
both civil and criminal proceedings. 

To invoke the privilege, a victim must affirmatively assert it and establish a proper 
foundation for it. See In re Walsh~ supra., p. 6, and United States v. Gurtner~ 474 F.2d 
297 (gth Cir. 1973) holding that failure to raise a timely assertion of a privilege 
constitutes a waiver of the privilege. As with other privileges, this may be done through 
a simple voir dire of the victim. 

Subsect ion (B) defines the l imi ted  ex ten t  to which the legis la t ion c r e a t e s  a privilege 
for v ic t im counselors.  It permits  vict im counselors  to keep conf iden t ia l  the locat ion of 
sa feheuses  or shel ters  for vict ims or in fo rmat ion  which may be used to discern thei r  
locat ion.  General ly ,  these are ba t t e r ed  wife or inces t  she l te rs  in tended to be 
inaccess ible  to the perpe t ra to r .  This privilege can be l ikened to a privilege which 
p ro t ec t s  t r a d e  sec re t s  or ma t te r s  of nat ional  secur i ty .  It is disclosure of the  in format ion  
i t s e l f - - r a t h e r  than of a communica t ion- -which  may  not  be compel led .  Informat ion  about  
the loca t ion  of shel ters  in most instances is of l i t t le  value to a cr iminal  prosecut ion,  so 
allowing counselors  to refuse to disclose it will not  ser iously injure most  cr iminal  
l i t igat ion.  However ,  where the informat ion  is made a ma te r i a l  f ac t  of l i t igation,  its 
disclosure may be compelled.  
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the facts, are protected. See also 8 Wigmore, Evidence section 2327 (McNaughton Rev. 
1961). However, if the victim provides partial information about a confidential 
communication, he may be required to provide additional information discussed in the 
communication. For example, on the one hand, were a victim questioned as to whether 
or not the assailant used a gun during the Commission of the crime, the victim could not 
claim the privilege even if the fact of a weapon was discussed in a counseling 
relationship, since the question relates specifically to the facts and circumstances of the 
crime. Thus by answering the question, the victim does not imply a waiver concerning 
discussions with the counselor about the presence or absence of a gun. On the other 
hand, if the victim were asked if he told his counselor the assailant had a gun, the 
privilege could be claimed since the question relates to the broader issue of the 
counselor-victim relationship. Thus, if the victim fails to claim the privilege and instead 
answers the question, the court, upon application of either party, must decide whether or 
not justice requires the privilege be considered waived in whole or in part. If waiver is 
found to be total, the court may require the victim or the victim counselor to respond to 
all questions about the facts and circumstances of the case discussed during the 
counseling relationship; if partial, it may require response only to facts and 
circumstances relating to specific facts (e.g., to the absence or presence of a gun). In no 
event, however, may the court require disclosure of information not directly related to 
the facts and circumstances of the crime. 

By precluding the victim counselor from waiving the privilege, subsection (B) makes 
clear that the privilege belongs to the victim and not to the counselor. Nevertheless, if 
the victim initiates a civil action against the counselor or the counselor's employer, the 
counselor may for defense purposes disclose information which he or she would otherwise 
not be free to disclose. 

Subsection (C) provides that the counselor-victim privilege should not be construed 
as limiting any other privilege which may be available to the victim (e.g., 
attorney-client, physician-patient, priest-penitent). 
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VICTIM IMPACT STATEMENTS 

Pres iden t ' s  Task  F o r c e  R e c o m m e n d a t i o n  

Legislation should be proposed and enacted to require victim impact statements at 
sentencing. 

Proposed  Leg i s l a t ion*  

SECTION I01. FINDINGS AND PURPOSE 

A. The legislature and the people of this State find and declare that: 

. P r o t e c t i o n  of  the  public,  r e s t i t u t i o n  to  t h e  c r i m e  v i c t im  and t he  
c r i m e  v ic t im ' s  fami ly ,  and jus t  p u n i s h m e n t  for  t he  ha rm in f l i c t ed  a re  
p r i m a r y  ob jec t ives  of  t he  s e n t e n c i n g  p roces s ;  

. The f inancial ,  emot iona l ,  and phys ica l  e f f e c t s  of  a c r im ina l  ac t  on the  
v i c t im  and t he  v ic t im ' s  f ami ly  a re  a m o n g  t h e  e s s e n t i a l  f a c to r s  to be 
cons ide red  in the  s e n t e n c i n g  o f  t h e  pe r son  respons ib le  for t he  c r ime ;  

. In o rder  to  impose  a jus t  s e n t e n c e ,  t he  c o u r t  m u s t  ob ta in  and cons ider  
i n f o r m a t i o n  about  t h e  adve r se  i m p a c t  o f  t h e  c r i m e  upon t he  v i c t im  
and the  v ic t im 's  f ami ly  as wel l  as i n f o r m a t i o n  f rom and about  t he  
d e f e n d a n t ;  and 

B .  

4. The v ic t im of  the  c r i m e  or a r e l a t i v e  o f  t h e  v i c t i m  is usual ly  in t h e  
bes t  pos i t ion  to provide  i n f o r m a t i o n  to  t h e  c o u r t  abou t  t he  d i r e c t  
i m p a c t  of  t he  c r ime  on the  v i c t im  and t h e  vietimLs fami ly .  

T h e r e f o r e ,  t he  l eg i s l a tu re  and t he  people  of  th is  S t a t e  d e c l a r e  t h a t  t he  purpose  o f  
this A c t  is to  r equ i re  the  s e n t e n c i n g  c o u r t  to  so l ic i t  and  cons ide r  a v i c t im  i m p a c t  
s t a t e m e n t  pr ior  to  s en t enc ing  a c o n v i c t e d  o f f e n d e r  who  has  caused  physical ,  
e m o t i o n a l ,  or f inanc ia l  ha rm to  a v i c t im  as de f i ned  he re in .  

SECTION 102. SHORT TITLE 

This Act shall be known and may be cited as "The Victim Impact Statement Act." 

*Drafted with the assistance of the American Bar Association Criminal Justice Section 
Victim Witness Project. 
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B .  Prior  to  impos i t i on  of  s e n t e n c e  in b o t h  fe lony  and  m i s d e m e a n o r  cases,  t h e  v i c t im  or  
v i c t im  r e p r e s e n t a t i v e  may  also s u b m i t  a v i c t i m  i m p a c t  s t a t e m e n t  in one  or  bo th  o f  
t he  fo l lowing  ways:  

. By p r e s e n t i n g  an ora l  v i c t im  i m p a c t  s t a t e m e n t  a t  t h e  s e n t e n c i n g  
hear ing .  However ,  w h e r e  t h e r e  a r e  m u l t i p l e  v i c t ims ,  t h e  c o u r t  m ay  
l imi t  t he  n u m b e r  of  o r a l  v i c t im  i m p a c t  s t a t e m e n t s .  

. By s u b m i t t i n g  a w r i t t e n  s t a t e m e n t  to  t h e  p roba t ion  d e p a r t m e n t ,  
which shal l  append  such  s t a t e m e n t  to  the  p r e s e n t e n c e  r e p o r t  of  t he  
d e f e n d a n t .  

SECTION 106. ACCESS TO WRITTEN VICTIM IMPACT STATEMENTS 

The c o u r t  shall  m a k e  ava i lab le  copies o f  t he  s t a t e m e n t  to  t h e  d e f e n d a n t ,  d e f e n d a n t ' s  
counsel ,  and t h e  p ro secu t i ng  a t t o r n e y .  These  p a r t i e s  shal l  r e t u r n  all  cop ies  of  t he  
s t a t e m e n t  to  t he  c o u r t  i m m e d i a t e l y  fo l lowing  t h e  impos i t i on  o f  s e n t e n c e  upon t he  
d e f e n d a n t .  

SECTION 107. CONSIDERATION OF THE VICTIM IMPACT STATEMENT_ 

Any victim impact statement submitted to the court under section 105 shall be among 
the factors considered by the court in determining the sentence to be imposed upon the 
defendant. 

SECTION 108. LIMITATION 

This s t a t u t e  shal l  no t  be cons t rued  to  r equ i re  a v i c t i m  or v ic t im r e p r e s e n t a t i v e  t o  submi t  
a v i c t im  i m p a c t  s t a t e m e n t  or to c o o p e r a t e  in t h e  p r e p a r a t i o n  o f  a v i c t i m  i m p a c t  
s t a t e m  e nL  
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defendant, there is logic in at least allowing the sentencing court to consider "collateral" 
adverse consequences which flowed from the crime--particularly if they could or should 
have been foreseen. No matter how persuasive, such information will not result in a 
sentence outside the range legislatively or otherwise authorized for the crime. 
Moreover, consideration of the impact on the victim need not result in harsher 
punishment. In certain instances, however, it may result in a more appropriate 
sentence--e.g., restitution to the victim or the victim's family instead of incarceration. 

SECTION 101. FINDINGS AND PURPOSE 

A. The leg i s la ture  and the  people  of  this  S ta t e  f ind  and  dec lare  that:  

. Protec t ion  of  the public,  re s t i tu t ion  to the  cr ime  vict im and the  
cr ime  v ict im's  family ,  and just  pun i shment  for the  harm inf l i c ted  are 
primary object ives  of  the  s e n t e n c i n g  process;  

. The f inancial ,  emot ional ,  and phys ica l  e f f e c t s  of  a c r i m i n a l  act  on the  
v ic t im and the  v ict im's  fami ly  are a m o n g  the  e s sen t ia l  factors  to  be 
cons idered in the s e n t e n c i n g  o f  the  person respons ib le  for the cr ime;  

. In order to  impose  a jus t  s e n t e n c e ,  the  court  must  obtain and consider 
in format ion  about the  adverse  i m p a c t  o f  the  cr ime  upon the  v ic t im 
and the victimLs fami ly  as we l l  as in format ion  from and about the  
defendant;  and 

4. The vict im of  the cr ime  or a re la t ive  o f  the  v ic t im is u sua l ly  in the  
b e s t  posit ion to provide in format ion  to the  court  about the  d i r e c t  
impac t  of  the cr ime on the  v ic t im and the  v ic t im's  fami ly .  

B. Therefore ,  the  leg is lature  and the people  o f  this  S ta t e  dec lare  that  the  purpose o f  
this Act  is to require the  s e n t e n c i n g  court  to  so l i c i t  and cons ider  a v ic t im i m p a c t  
s t a t e m e n t  prior to s en tenc ing  a c o n v i c t e d  o f f e n d e r  who  has caused physical ,  
emot iona l ,  or f inanc ia l  harm to a v ic t im as de f ined  herein .  

In establishing the rationale for the legislation, this section declares three primary 
objectives of the sentencing process which require the court to have information about 
the impact of the convicted defendant's conduct on the victim, the victim's family, and 
potential victims in the community at large. Nothing in the declaration precludes 
sentencing courts from setting additional objectives--for example, to address defendants' 
needs; however, such additional objectives may not displace the objectives of the statute, 
nor relegate them to less than primary status. 

The section recognizes that existing criminal justice procedures intended to 
establish the guilt or innocence of a defendant may not elicit information about the 
crime's impact. The overwhelming majority of cases are plea bargained. In such cases, 
victims are sometimes not interviewed by the prosecutor, rarely allowed to participate in 
the negotiations, and virtually never given the opportunity to speak to the court. When 
cases do go to trial, victim participation is limited to responding to questions of counsel 
or the court pertaining to the crime and rarely to its consequences to the victim. Thus, 
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Families of victims, particularly seriously injured or homicide victims, may suffer 
tremendously as a result of the crime. Consideration at sentencing of the impact of the 
crime on the family of a homicide victim has been looked upon with favor by at least one 
court (Cleman s v. Alaska~ 680 P.2d I179 (1984)). 

The fact that a victim is cleceased, physically or mentally incapacitated (whether as 
a result of the crime or for other reasons), or unable because of age to provide a victim 
impact statement does not diminish the importance of making information about the 
crime's impact available to the sentencing court. Thus the legislation provides for a 
victim representative to serve in such a victim's stead. Where the victim has a spouse or 
other close relative, such persons may represent the victim. At the court's discretion, a 
non-family member who has had a close personal relationship with the victim may be 
appointed for this purpose. 

SECTION 104. NOTICE TO VICTIM OR VICTIM REPRESENTATIVE 

A. If a d e f e n d a n t  is conv ic t ed  of  a fe lony  involv ing one  or more  ident i f iab le  v i c t ims  
who s u f f e r e d  death  or physical ,  emot iona l  or f inanc ia l  injury, the probation 
depar tment  (prosecut ing attorney)  s h a h  no t i fy  the  v ic t im or the  v ic t im 
representa t ive  in wri t ing  of  the date ,  t ime ,  and p lace  o f  the  s e n t e n c i n g  hearing and 
advise  him or her o f  the  opportunity  to present  a v i c t im i m p a c t  s t a t e m e n t .  

B. A copy of  any re l evant  rules and regulat ions  per ta in ing  to the  v ic t im impact  
s t a t e m e n t  and the hearing shah  a c c o m p a n y  the  no t i ce .  

C. The not i ce  and the copy of  any  re levant  rules and regula t ions  shal l  be s en t  to the 
last  known address  of  the  vict im or the  v ic t im r e p r e s e n t a t i v e  at  l e a s t  days prior 
to  the s e n t e n c i n g  hearing.  

Providing the opportunity to present victim impact statements would be of limited 
value if no responsibility were assigned for informing victims of the opportunity or the 
date of the sentencing. Many victims are not present when the sentencing date is set. 
This is particularly true when the case involves a negotiated plea or plea of nolo 
contendere. Moreover, it would be unrealistic to expect the average victim to be aware 
of the legislation. Therefore, the proposed legislation designates a specific agency to 
provide appropriate victim notification. Since written victim impact statements are 
usually appended to the presentence report, in jurisdictions where the probation 
department is responsible for developing the presentence report that agency is likely to 
be the logical one to undertake this additional responsibility. Where this is not feasible, 
the prosecutor's office might be a suitable alternative. 

The section also recognizes the court's authority to make rules governing the 
submission of impact statements, and requires whatever rules are adopted to be included 
with the notice of the sentencing hearing. For example, to expedite the sentencing 
process, the court may require that written statements be postmarked or delivered to the 
courthouse within a specified number of days before the sentencing hearing. For 
scheduling and organizational purposes, the court may require victims or victim 
representatives who wish to provide oral statements at the hearing to make their wishes 
known several days in advance. Where there are numerous victims, it may provide that 
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Where this is not possible, the legislation requires the department to submit a victim 
impact statement affirming that an effort has been made, albeit unsuccessfully, to 
consult with the victim or victim representative and containing relevant factual 
information available from other sources. The extent to which the department is 
obligated to seek out and verify such information should be specified in its own rules and 
regulations. 

Under most circumstances, the victim or the victim representative may appear 
personally to speak to the sentencing judge (or jury). A number of courts already allow 
this informally. Several states, including Arizona (Ariz. Rev. Stat. Section 12-253 
(1982)), California (CaL Const. art. I, section 283 (1982)), and Connecticut (1981 Conn. 
Acts 324), specifically provide for it by law. Objections to oral victim impact 
statements have been raised on the grounds that they may be highly emotional and 
therefore unduly influence the sentencing court. While it is true that the statute may 
result in some emotional presentations by victims or their representatives, these are 
unlikely to be more emotional or in greater numbers than the widely accepted 
presentations by defendants and their families and friends at sentencing hearings. In 
neither case is there reason to fear that the judge--whether imposing sentence or 
presiding over a sentencing jury--cannot discern relevant information or will be so 
swayed by emotional appeals as to be unable to apply the law faithfully. Of course, if a 
victim or victim representative is disruptive or threatening in the delivery of the 
statement, the court may decline to continue hearing it, just as it may decline to 
continue hearing a disruptive or threatening statement by or on behalf of the defendant. 

A victim unable or not wishing to present an oral statement is provided the 
opportunity to have written comments about the crime's impact attached to the 
presentence report ordered by the court prior to sentencing. The comments may be 
prepared by the victim or victim's representative. 

SECTION 106. ACCESS TO WRITTEN VICTIM IMPACT STATEMENTS 

The court shall  make available copies of  the s t a t e m e n t  to the defendant ,  defendant's  
counsel,  and the prosecuting attorney.  These parties shall  return al l  copies of  the 
s t a t e m e n t  to the court immediate ly  fol lowing the imposit ion of  s en tence  u p o n  the 
defendant .  

Providing the defendant access to the written impact statement is fair to both 
defendant and victim. From the defendant's point of view, such a provision will ensure 
that the victim's contentions will be as subject to scrutiny and challenge as other 
sections of the presentence report which might contain information detrimental to the 
defendant. F rom the victim's point of view, information submitted in light of 
possibilities for challenge--and particularly information which is challenged but stands up 
to the challenge--is likely to be accepted with less skepticism by the court than 
information not subject to challenge. Authority to provide access beyond that required 
under this section resides solely in the victim or victim representative, except insofar as 
disclosure is required by the state's privacy laws or the Freedom of Information Act. 
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OPEN PAROLE HEARINGS 

President's Task Force Recom mendation 

Legislation should be proposed and enacted to open parole release hearings to the 
public. 

Proposed Legislation* 

SECTION I01. 

A. 

B .  

FINDINGS AND PURPOSES 

The legislature and people of this State find and declare that :  

1. The criminal justice system functions best when it is accountable to 
the public through open proceedings; 

. 

. 

Only the most compelling reasons justify the closing of criminal 
justice proeeedings in a free society; 

Closed parole hearings insulate parole boards from accountability to 
the public and from their special obligations to the victims of crimes 
commit ted  by the inmates seeking parole; 

4. The public's interest  in protecting victims from further harm 
outweighs parole applicants' interests  in having parole board 
proceedings closed; and 

. Factual information submitted to parole boards by victims will 
enhance the ability of parole boards to make informed decisions about 
the danger posed by criminals seeking early release from 
incarceration. 

Therefore, the legislature and the people of this State declare the purposes of this 
Act are: 

I. To promote parole board accountability by opening parole board 
hearings to the public; 

2. To reduce the incidence of crimes committed against prior victims 
and other innocent members of the public by criminals granted 
unwarranted early release from incarceration; 

*Drafted with the assistance of the American Bar Association Criminal Justice Section 
Victim Witness Project. 
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H. Vict im R e p r e s e n t a t i v e :  
A spouse, pa ren t ,  child, sibling, or o the r  r e l a t i v e  of a d e c e a s e d  or i n c a p a c i t a t e d  
v ic t im or of a v ic t im who is under  y e a r s  of  age ,  or a person  who has had a close 
persona l  re la t ionsh ip  with the  victim----~d is de s igna t ed  by the  cour t  to be a v ic t im 
r e p r e s e n t a t i v e .  

SECTION 104. 

A. 

OPEN HEARINGS 

Genera l  

1. [In a cco rdance  with sec t ion  _ _  of  the  code  (governing open meetings)],  
paro le  hear ings  and parole  r evoca t i on  he---a~ings shal l  be open to  the  public, 
excep t  as provided in subsect ion  (B). 

. 
The vote  of each  board member  on e a c h  fo rma l  a c t i on  of  the  beard  shall  be 
no ted  in the  public record .  Fo rma l  ac t ions  include,  but  a re  not  l imi ted  to, 
ac t ions  t aken  under (B) of this  sec t ion .  

B .  Except ions  and Limi ta t ions  

. The board may r e s t r i c t  the  number  of  individuals  a l lowed  to a t t e n d  parole  or 
parole  r evoca t ion  hearings in a c c o r d a n c e  w i t h  physical  l imi ta t ions  or 
secur i ty  r e q u i r e m e n t s  of t he  hear ing  fac i l i t i es .  

. The board may deny admission or con t inued  a t t e n d a n c e  at  paro le  or parole  
r evoca t ion  hear ings to individuals who: 

a .  t h r e a t e n  or p resen t  danger  to the  s e c u r i t y  of  the  ins t i tu t ion  in 
which the  hear ing  is being he ld ;  

b. t h r e a t e n  or p resen t  a danger  to  o the r  a t t e n d e e s  or par t i c ipan ts ;  or 

. 

c. disrupt  the  hear ing.  

Upon fo rma l  ac t ion  of a major i ty  of  the  board m e m b e r s  presen t ,  the board 
may close parole  and parole  r evoca t ion  hear ings  in o rde r  to: 

a. de l ibe ra te  upon the ora l  t e s t imony  and any o the r  r e l evan t  
informat ion  r ece ived  f rom appl icants ,  pa ro lees ,  v ic t ims ,  or o thers ;  
o r  

4. 

b. provide appl icants  and paro lees  t he  oppor tun i ty  to cha l lenge  
conf ident ia l  informat ion  which  they  be l i eve  d e t r i m e n t a l  to the i r  
applicat ions or r evoca t ion  proceed ings .  

Upon wr i t t en  reques t  of the [ a t to rney  general]  [chief  law e n f o r c e m e n t  
of f ic ia l  responsible for an ongoing c r imina l  invest igat ion]  and fo rmal  ac t ion  
of  a major i ty  of the  parole  board m e m b e r s  p resen t ,  the  board may hold 
closed parole  or parole  revoca t ion  hear ings  to p r o t e c t  ongoing invest igat ions .  
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D. 

F. 

. 

whom t h e  board  fa i led  to  n o t i f y  as r e q u i r e d  in (B)(1) o f  th is  s e c t i o n  has t he  
o p p o r t u n i t y  to  have  a w r i t t e n  v i c t i m  i m p a c t  s t a t e m e n t  c o n s i d e r e d  by t h e  
board,  p u r s u a n t  to  (D)(2) o f  th is  s ec t i on .  

No later than days after a parole hearing resulting in parole of an 
applicant or a parole revocation hearing resulting in continued parole of a 
parolee, the board shall cause to have its decision published in a newspaper 
of general circulation in the city or county where the crime was committed, 
together with a notice that any victim whom the board failed to notify as 
required in (B)(1) of this section has the opportunity to have a written victim 
impact statement considered by the board, pursuant to (D)(2) of this section. 

Fai lure  to  Prov ide  Requ i r ed  Advance  No t i ce  

I. Prior  to  a pa ro le  hea r ing  or  pa ro le  r e v o c a t i o n  hea r ing ,  a p a r t y  t o  whom t he  
board  fa i l ed  to  provide  t h e  n o t i c e  r e q u i r e d  in s u b s e c t i o n s  (B)(1) and (13)(2) 
may request the board to postpone the scheduled hearing. Upon that 
request, the board shall postpone the scheduled parole or parole revocation 
hearing in order to provide a reasonable opportunity for the party to attend 
the hearing and, if that party is a victim, to submit a victim impact 
statement. However, in no event shall the hearing be postponed more 
than days nor less than __ 

. 
If  wi th in  days a f t e r  a pa ro l e  or pa ro le  r e v o c a t i o n  dec i s ion  has  been  no t ed  
in t he  publ ic  r eco rd ,  t he  board  r e c e i v e s  a w r i t t e n  v i c t i m  i m p a c t  s t a t e m e n t  
f rom a p a r t y  to  whom t h e  board  fa i l ed  to  p rov ide  t h e  n o t i c e  r equ i r ed  in 
(B)(1) o f  this  sec t ion ,  the  boa rd  shal l  cons ider  the  s t a t e m e n t .  I f  t he  board  
f inds t h a t  t he  v ic t im i m p a c t  s t a t e m e n t  w a r r a n t s  a new hear ing ,  it shal l  
s c h e d u l e  such  a hear ing ,  sub j ec t  to  all n o t i f i c a t i o n  r e q u i r e m e n t s  under  (B) o f  
this  sec t ion .  However ,  in no e v e n t  shal l  t he  new h e a r i n g  be s chedu l ed  for  
m o r e  t h a n  days a f t e r  t h e  or ig ina l  hear ing .  

Notice Sent to Last Known Address 

Any n o t i c e  r e q u i r e d  to  be p rov ided  to the  v i c t im  or v i c t im  r e p r e s e n t a t i v e  by th is  
s e c t i o n  shal l  be mai led  to  the  l a s t  known address  o f  t h e  v i c t i m  or the  v ic t im 
r e p r e s e n t a t i v e .  I t  is t he  respons ib i l i ty  o f  t h e  v ic t im or v i c t im  r e p r e s e n t a t i v e  to  
provide  t he  D e p a r t m e n t  of  C o r r e c t i o n  and the  board  a c u r r e n t  ma i l ing  address .  

SECTION 107. PAROLE BOARD RULES 

Within 90 days of  t he  e f f e c t i v e  d a t e  of  this  Act ,  the  board  shal l  deve lop  ru les  
gove rn ing  a t t e n d a n c e  at  board  hea r ings  and submiss ion  and  use  o f  v i c t i m  i m p a c t  
s t a t e m e n t s .  The  ru les  shal l  govern:  

. t he  r e q u i r e m e n t  t h a t  t hose  r e q u e s t i n g  n o t i f i c a t i o n  of  pa ro l e  and pa ro le  
r e v o c a t i o n  hear ings  keep  t h e  board  advised  of  t he i r  c u r r e n t  addresses  and 
t e l e p h o n e  numbers ;  
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Commentary 

The December 1982 Final Report of the President's Task Force on Victims of Crime 
recommends that legislation be proposed and enacted to open parole release hearings to 
the public. Commentary accompanying the recommendation suggests several premises 
for it. One is that parole boards less "insulated" from public scrutiny would make more 
responsible decisions. Another is that open parole hearings would increase public 
confidence in the criminal justice system. In addition, the Task Force pointsout that the 
potentially serious implications which parole board decisions present to victims in 
particular and to the public at large outweigh the secrecy interests of parole applicants. 

A separate but related Task Force recommendation urges that victims of crime, 
their families, or their representatives be allowed to attend parole hearings and inform 
the parole board of the effects of the victimization. The report states that victims have 
a legitimate interest in seeing that their attackers are appropriately punished, and are 
not released prematurely to harm others. Acknowledging that a prisoner's behavior while 
incarcerated should be a factor in parole decisions, the Task Force points out that the 
nature of the prisoner's conduct while at large is vital--and the victim is in the best 
position to know just how dangerous and ruthless the parole applicant was when he or she 
was in the community. 

Policies and practices regarding public attendance at parole hearings..vary 
~ i l  and considerably from s t a t e  to s ta te .  Parole s t a tu t e s  in some s t a t e s - - such  as Floriuu-- 

Nevada--~--specify that  the hearing~ are to be openf lp  the publicu/  Parole hear~igs in 
other  s t a t e s - - inc lud in~  Nebraska, ~-/ North Dakota,L/ Oklahoma,2J Tennessee,  L~ and 
Utat~-f---are governed ~)y the general  open meet ings  acts  which open up most,  if not all, 
admin is t ra t ive  meet ings  and hearings to the public. Colorado has open meet ings  as a 
resul t  of a Parole Board ruling, ra ther  than as a resul t  of legislat ion.  Other  
s t a tes - - inc lud ing  Idaho, 8-/ Louisiana, 9 /  Maryland, 10/ and P e n n s y l v a n i a ! l / - - s p e c i f y  or 
allow that  the hearing be closed. At least  one s t a te - -Wes t  Virg in ia l~ / - -a l lows the  
inmate  to decide  whether  the hear ing should be open or closed. Another - -South  
Dakota13/ - -has  wide discret ionary power and, al though not  legis la t ive ly  required to do 
so, holds public parole board meetings.  Wyoming s t a t u t e s / and  rules ar~5s)lent o n t h e  
quest ion of open parole hearings. Parole boards in Georgia ~ "' and Virginia ~ '  do not  hold 
hearings; instead,  parole board members  individually conduct  "desk reviews"  of the  
inmate 's  file. 

Policies and practices regarding victi~{~ttendance and participation also vary from 
state to state. Some states (e.g., Missouri 2-~QI) which do not generally or necessarily hold 
open hearings nonetheless allow specific persons to attend. Others not only provide that 
victims ~ y  attend thigh,earing, but ~l~q that certain ~c~ims may~afticipate in it (e~gr 
Arizona, l~/ Arkansas, I~/ California, i--~ ~/ Connecticilt. ~u/ Florida,~--L / Massachusetts,~-~- / 
Missouri, 23/ New IIampshire, 24/ and Rhode Islander). The Georgia Board, whiq~oes 
not hold for n12~I/hearings, allows victims to speak to individual board members. ~w In 
West Virginia---' attendees may speak if granted permission of the Board. Some states, 
either in addition to or in lieu of allowing direct victim participation at the hearing, 
provide statutorily or by rule for information about vi~i~ns to be brought to J~h.e parole 
board's attention. For example, Arizona, 28/ Nevada, ~ and South Dakota -au/ provide 
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. Factua l  information submit ted to parole boards by vict ims will enhance the 
abili ty of parole boards to m a k e  informed decisions about the danger posed 
by criminals seeking early re lease  from incarcera t ion .  

B. Therefore, the legislature and the people of this State declare the purposes of this 
Act are: 

. To promote parole board accountability by opening parole board hearings to 
the public; 

. To reduce the incidence of cr imes commi t t ed  against prior victims and other 
innocent  members of the public by criminals granted unwarranted early 
re lease  from incarceration; 

. 

4. 

To fac i l i ta te  the a t tendance of victims and members  of the public at  parole 
hearings; 

To ensure that  victims have the opportunity to provide re levant  information 
to parole boards; and 

. To require parole boards to consider and give appropriate weight to 
information presented by vict ims about inmates '  and parolees'  crimes and 
other  factors  relevant  to their  parole and parole revocat ion proceedings. 

These findings and purposes draw heavily from the commentary accompanying the 
President's Task Force recommendations relating to parole hearings. Their purpose is to 
clarify to the legislators and courts who may later have reason to analyze the legislation 
that it is intended to open parole board hearings to the public, facilitate the opportunity 
for victims and members of the public to attend parole board hearings, and enable 
victims to provide relevant information to parole boards. 

SECTION 102. SHORT TITLE 

This Act shall be known and may be ci ted as "The Open Parole Hearings Act." 

SECT[ON 103. DEFINITIONS 

As used in this Act, the following words and phrases shall have the meanings indicated, 
unless the contex t  clearly indicates otherwise.  

A. Applicant: 
An inmate  whose parole application is before the parole boarcL 

B .  Board: 
The parole board as established in A r t i c l e  of the [state code]. 

C. Parolee:  
The subject  of parole revocation proceedings. 
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B .  

. The vote of each board member  on each formal  act ion of the board shall be 
noted in the public record.  Formal  actions include, but are  not l imi ted to, 
actions taken under subsection (B) of  this section.  

Exceptions and Limitations 

. 

. 

The board may res t r i c t  the number of individuals allowed to a t tend  parole or 
parole revocat ion hearings in accordance with physical l imitat ions or 
securi ty  requirements  of the hearing facili t ies.  

The board may deny admission or continued a t t endance  at  parole or parole 
revocation hearings to individuals who: 

8 .  threa ten  or present  danger to the securi ty  of the inst i tut ion in 
which the hearing is being held; 

b .  threa ten  or present  a danger to other  a t tendees  or part icipants;  or 

. 

c. disrupt the hearing. 

Upon formal action of a majori ty  of the board members  present ,  the board 
may close parole and parole revocat ion hearings in order  to: 

a. del iberate  upon the oral test imony and any other  re levant  
information rece ived  from applicants, parolees,  victims,  or others;  
o r  

4. 

b. provide applicants and parolees the opportunity to challenge 
confidential  information which they believe de t r imen ta l  to their  
applications or revocat ion proceedings. 

Upon wri t ten request  of the [at torney general] [chief law enforcement  
official  responsible for an ongoing criminal investigation] and formal  act ion 
of a majority of the parole board members present,  the  board may hold 
closed parole or parole revocat ion hearings to pro tec t  ongoing investigations. 

Section 104 provides that  parole hearings shall be open to the public, subject only to 
specified limitations. Since a number of states already have open meet ing or 
"government in  the sunshine" laws, language is provided for the legis la ture  to tap into 
such existing statutes.  If the s tate  does not have such a law or if the subsequent 
provisions of the proposed legislation require substantially greater  public access than 
existing law, the legislature may omit r e fe rence  to existing legislation by disregarding 
the bracketed material.  

Both subsections (A)(1) and (A)(2) are intended to ensure public access  to the parole 
decisionmaking process. Subsection (1) applies to public access to the hearings 
themselves;  subsection (2) applies to the creation of a record which members of the 
public may examine subsequently. 
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subsection (B)(2) is expected to be instrumental in reducing the number of unnecessary 
closed hearings or portions of hearings. The provision is similar to provisions in state 
open meeting laws such as Nebraska's (Section 84-1410), which requires that the vote to 
hold a closed session must be taken in open session and that the vote of each member on 
the question of holding a closed session and the reason for the closed session must be 
recorded in the minutes. 

Public access to some parole or parole revocation hearings may jeopardize ongoing 
criminal investigations. This might be the case, for example, when the subject of a 
hearing is a government informant or when the alleged violation is part of a larger 
criminal scheme. Subsection (B)(4) therefore authorizes the board to make an exception 
to the open hearing policy if requested to do so by high-level officials with jurisdiction 
over investigations involving subjects of hearings as potential witnesses or suspects. 
However, in these instances or in instances where an inmate has cooperated with 
authorities in the past, the board may decide that closing the meeting would, in itself, be 
an indication of the inmate's cooperation. When this is the case, the parole board might 
instead receive and consider a confidential written statement concerning such 
cooperation outside the public parole hearing, in the same way it might receive 
confidential information about the inmate's emotional or mental health. Such statements 
would not be public under this statute, though explicit exemption from public access may 
be necessary if all or a portion of the inmate's file is public under existing state policy. 

SECTION 105. FINALITY OF BOARD DECISIONS 

A board dec i s ion  to  grant  parole or to not  revoke  parole  shal l  b e c o m e  f ina l  30 days  
a f ter  it  has been  noted  in the public record unless  wi thin  that  t ime  the  board schedu le s  a 
new hearing,  pursuant  to sec t ion  106(D)(2). A beard dec i s ion  to  revoke  parole shal l  
b e c o m e  f ina l  immedia te ly .  

Finality of board decisions is delayed for several purposes. The delay ensures that 
the notification of the release required under section 106(C)(1) and (2) is made prior to 
the release itself so that victims, law enforcement officials, and other members of the 
community may take whatever steps they feel are necessitated by the release decision. 
For example, victims may wish to move, upgrade the security of their homes, or obtain 
unlisted telephone numbers. Law enforcement officials may wish to make plans to 
provide extra protection to either the inmate or individuals who claim they have been 
threatened by the inmate. The delay also provides victims who learn of the inmate's 
parole application only after the hearing has been held the opportunity to make a 
meaningful written victim impact statement, as provided in section I08(D)(2). 

SECTION 106. NOTIFICATION 

A. N o t i c e  o f  Future  Parole  Eligibil ity 

Within 90 days of an inmate's incarceration for a felony offense the (Department 
of Correction) shall notify the victim or the victim's representative of the earliest 
possible date the inmate will be eligible for parole consideration. A copy of the 
rules developed under section 107 shall be included with the notice. 

III-I 3 



. 

and, i f  that  party is a v i c t i m ,  to submit  a v ic t im impact  s t a t e m e n t .  
However ,  in no event  shall  the  hear ing  be postponed more  t h a n  days nor 
less  than . 

If wi th in  days a f ter  a parole  or parole  revoca t ion  dec i s ion  has been  noted  
in the  public  record,  the  board r e c e i v e s  a wr i t t en  v ic t im i m p a c t  s t a t e m e n t  
from a party to whom the  board fa i l ed  to provide the  n o t i c e  required in 
(B)(1) o f  this sec t ion ,  the  board shal l  cons ider  the s t a t e m e n t .  If  the  board 
finds tha t  the v ic t im i m p a c t  s t a t e m e n t  warrants  a new  hearing,  it shal l  
s chedu le  such  a hearing,  subject  to  all  no t i f i ca t ion  r e q u i r e m e n t s  under (B) o f  
this  s ec t ion .  However ,  in no e v e n t  shal l  the  new hearing  be s chedu led  for 
more  than  days a f ter  the  or ig inal  hearing.  

E. Not i ce  Sent  to  Last  Known Address  

Any n o t i c e  required to be provided to  the  v ic t im or v ic t im r e p r e s e n t a t i v e  by th i s  
s e c t i o n  shal l  be mailed to the  l a s t  k n o w n  address  of  the  v i c t im or the v ic t im 
representa t ive .  

It is the  responsibi l i ty  of  the  v i c t im or v ic t im representa t ive  to provide the  
D e p a r t m e n t  of  Correct ion and the board a current  mai l ing  address .  

Section 106 requires the parole board to provide cer ta in  notices about scheduled 
parole and parole revocation hearings and about parole decisions once these are 
rendered.  It also provides limited remedies when such requirements  are not met.  

There is considerable confusion on the part  of the general  public about the 
relationship between sentencing and parole eligibility. Knowledge of the sentence 
imposed by the court  may give a victim or victim representa t ive  the wrong impression of 
the length of t ime an inmate will actually be confined, resulting in a false sense of 
securi ty  or a missed opportunity to a t tend  or part ic ipate  in the parole process. 
Subsection (A), therefore,  requires that shortly af ter  an inmate is incarcera ted ,  the 
Depar tment  of Corrections or other responsible s ta te  agency inform the victim or the 
victim's representa t ive  of the earliest  possible date the inmate will be eligible for 
parole. Receipt  of such information allows the victim to live in re la t ive securi ty  for the 
period preceding the parole eligibility date  and to make whatever  plans appear warranted 
in anticipation of a release once the possibility of parole is imminent .  (For example, the 
victim may wish to move or obta in  a new, unlisted, telephone number prior to the 
inmate's re lease--but  may not wish to take such actions until they are necessary.)  

To ensure that  victims or victim representa t ives  are informed of their own 
responsibilities with respect  to future notif icat ions from the parole board, subsection (A) 
also requires that  early on they be sent the parole board rules in which these are set  
forth. 

A somewhat  different  "up front" approach to linking the victims and the parole 
process has been taken by New Jersey. Legislation (S.B. 1095) signed in January of 1984 
requires prosecutors at the time of sentencing to notify the victims that  they will be 
given the opportunity to present oral or wri t ten  s ta tements  at the parole hearing, 
provided they keep the parole board apprised of their mailing address. 
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Subsection (B)(3) requires the parole board to give advance notice of forthcoming 
hearings to a newspaper of general circulation in the city or C~P/nty where the crime was 
committed. This is somewhat broader than a Nebraska ='/ statute that requires 
reasonable efforts to notify news media which request notification of forthcoming 
hearings. Like the Nebraska statute, however, the decision whether or not to publish the 
notice is left to the discretion of the newspaper. Requiring publication would entail 
substantial cost to the parole board since space in the paper would have to be purchased 
for this purpose. It is expected that the public demand for such information may exert 
sufficient pressure on newspapers to publish it as news. Some states may wish to go 
further, however, and req~}~ the parole board to publish the notice. This is the approach 
taken by New Hampshire .  -~ '  

Many--probably most--victims will not attend parole or parole revocation 
hearings. Time, distance, and financial cost will undoubtedly discourage many. Some 
will feel emotionally unable to attend. Others will fear reprisal. Still others will not 
wish to renew their involvement with the criminal justice system. And, of course, some 
simply will not have the interest. 

Whatever their particular reasons for not attending parole or parole revocation 
hearings, most victims will want to know the outcome. Subsection (C)(1) requires that all 
victims or victim representatives who have met the board's requirements (e.g., provided 
current address and telephone numbers) for notification and have not waived the notice 
shall be notified of the board's decision. The subsection also requires that the 
prosecutor's office which prosecuted the case and the branch of the court which 
sentenced the inmate or parolee receive this information. Some jurisdictions already 
require notification of parole decisions when the decisions will result in release. For 
example, the Federal Bureau of Prisons' policy requires notice to victims whenever the 
inmate is released to the community (as well as when the inmate escapes or dies). 
Florida 4~9/ requires the county law enforcement agency where the inmate will be 
released to be notified of the release date. 

Subsection (C)(2) concerns publication of the board's decision in a newspaper of 
general circulation. Unlike publication of notices about forthcoming hearings, 
publication of decisions is not discretionary with the board. Mandatory publication is 
intended to provide an objective means of keeping the community advised of the parole 
board's activities. Moreover, in addition to providing notice about parole decisions, this 
subsection and preceding subsection (C)(1) are intended to act as double-checks to ensure 
that victims who for one reason or another did not know they were entitled to submit a 
victim impact statement for consideration at the hearing are informed that they may 
submit one prior to the decision's becoming final. 

Section 106(D) provides certain remedies for victims who did not receive the 
required advance notice of parole or parole revocation hearings. Under subsection (1), 
victims who learn about a scheduled hearing after the required notice was to have been 
given but before the hearing has taken place may require the board to postpone the 
hearing to give them a reasonable opportunity to attend and, if they wish, to submit 
victim impact statements. Under subsection (2), victims who do not learn of the hearing 
until after it has taken place may submit a written statement which the parole board 
must consider, provided it is received before the decision has become final. If the board 
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impact statements and potential challenges to the information provided. The knowledge 
that impact statements will be accessible to the inmate or parolee may inhibit some 
victims from submitting statements or from being as forthright as they might otherwise 
be. Nevertheless, it is only fair that they are aware in advance of the rights of inmates 
and parolees. Otherwise, they may put themselves in potential danger or subject 
themselves to unwanted and unintended publicity concerning personal matters. Similarly, 
information about verification and challenges to impact statements should be included. 

Information about electronic and print media is extremely important. Victims and 
others wishing to attend or participate in parole hearings should have advance knowledge 
of potential coverage. Those who have been caught unaware and photographed, 
televised, questioned, and even followed home by eager press persons have on occasion 
been extremely unnerved--and embittered--by the experience. 

SECTION 108. VICTIM IMPACT STATEMENTS 

A. Receipt  and Consideration 

The board shah receive and consider victim impact  s ta tements .  

B. Availabi l i ty  o f  Written Victim Impact  S t a t e m e n t s  

1. Written victim impact s t a t e m e n t s  shall  not  be made avai lable  to  the public 
wi thout  writ ten consent  of  v i c t ims  or their representat ives .  

. The board shah make wr i t ten  victim impact s t a t emen t s  available to 
applicants or parolees no l a t e r  t h a n  days before the hearing. However, 
in no event  shall applicants, parolees,  or their a t torneys  be provided the 
resident ia l  or business address of vict ims or victim representa t ives  or any 
information which, if disclosed, might result  in harm, physical or otherwise, 
to any person. 

C. Investigation and Challenge of Assertions 

1. Assert ions made in a victim impact  s t a t ement  may be invest igated and 
verif ied by the beard. 

2. In parole hearings an applicant, parolee,  counsel for an applicant or parolee, 
or any other person on behalf  of an applicant or parolee may provide the �9 
board information challenging assertions made in a vict im impact  s t a t emen t  
and present witnesses at the hearing to give tes t imony challenging the 
assertions in a victim impact  s t a tement .  Only members  of the board may 
question the victim concerning assertions made in the  s t a t ement .  

3. In parole revocation hearings, the parolee shall have the opportunity to 
respond to the victim impact  s t a t emen t  ei ther  orally or in writing. 
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Moreover, arguments for keeping other types of reports confidential from the 
inmate do not apply to victim impact statements. Diagnostic, evaluative, and 
correctional progress reports are prepared by professional, disinterested parties. Their 
quality or accuracy is not likely to be enhanced by inmate access, and their release may 
result in emotional or psychological injury to the inmate or inhibit the inmate's 
rehabilitation. Impact statements, on the other hand, are prepared by interested 
parties. Inmate access may help ensure that they do not contain inaccurate or 
misleading information. In addition, the fact that the inmate has access to the 
information and, as provided in section I08(C) below, may challenge it, not only is 
expected to encourage accurate and complete statements in the first place, but to 
increase the credibility of that information which is not challenged or which is 
unsuccessfully challenged. 

The above notwithstanding, section I08(B)(2) denies for all purposes access by 
applicants, parolees, or their attorneys to information that would identify the victim's 
business or residential address. This approach is taken in the Federal Bureau of Prisons 
Victim and Witness Notification Policy section 551.152. On the one hand, the victim's 
address is unlikely to add much to the hearing or further the purposes of an open 
proceeding. On the other hand, precluding its disclosure will protect tile victim from 
real or perceived intimidation or harassment. The provision does not, of course, prevent 
the applicant or the applicant's attorney from seeking the assistance of an intermediary 
such as the parole board in setting up a meeting with the victim at a mutually agreed 
upon "neutral" site if such a meeting is considered desirable. 

Parole hearings are not adversary hearings and do not require that defendants have 
the opportunity to cross-examine victims and representatives who submit impact 
statements. (See  Wolff v. McDonnell~ 418 U.S. 539 (1974).) Nevertheless, section 
108(C)(1) provides that information in impact statements is subject to investigation and 
verification by the parole board. Moreover, under section 108(C)(2), applicants and 
persons on behalf of applicants may provide the board information to challenge the 
assertions made in the statements, and may present witnesses at the hearing to challenge 
such assertions. These provisions are expected to encourage the submission of factual 
and true impact statements, as well as to provide safeguards when inaccurate statements 
are intentionally or unintentionally submitted. They are in conformity with the 
requirements of Wolff which recognized that prisoners facing loss of good behavior 
credits should be allowed to present documentary evidence and witnesses on their own 
behalf when doing so does not jeopardize safety or correctional goals. The opportunity is 
limited, however, to witnesses who voluntarily testify on behalf of the inmate; subpoenas 
to compel testimony are not authorized. Cross-examination of the person who submitted 
the statement is not intended by this provision though, of course, tile board may ask 
whatever questions it wishes of the individual, including questions submitted to it by the 
applicant or the applicant's attorney. Finally, no right to state-appointed or 
state-provided counsel is intended by this subsection. 

While section 108(A) and (B) concern consideration of parole for inmates still 
incarcerated, section 108(C) concerns potential revocation of paroles previously 
granted. The scope of parole revocation hearings is considerably narrower than that of 
parole hearings since only two questions are at issue: were the conditions of parole 
violated and, if so, was tile violation sufficiently serious to warrant revocation? The fact 
that many victims will not be able to provide statements relevant to these questions 
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FOOTNOTES 

i. Fla. Stat. Ann. section 947.06 (West 1983). 

2. Nev.  Rev. Stat. section 213.130. 

3. Neb.  Rev. Stat. section 84-1408. 

4. N.D. Cent. Code section 44-04-19. 

5. Okla. Stat. Ann. tit. 25, section 301 (West 1977). 

6. Tenn. Code Ann section 8-44-i02. 

7. Utah Code Ann. section 52-4-I. 

8. Policies and Procedures of the Idaho Commission for Pardons and Paroles. 

9. Rules, Regulations, Criteria, Policies, Procedures and ~quidelines of the Louisiana 
Board of Parole. 

I0. Code of Maryland Regulations, section 12.08.01.18C(i) (1975). 

ll. Board of Pardons, Clemency in Pennsylvania. 

12. West Virginia Board of Probation and Parole Procedural Rules, section 506. 

13. S.D. Codified Laws Ann. section 23-58-7 (1977). 

14. February 10, 1984, Letter from Chairman of the Georgia State Board of Pardons 
and Paroles to tile Director of the American Bar Association Criminal Justice 
Section Victim/Witness Project. 

15. Virginia Parole Board Policy Manual. 

16. Missouri Hearing Procedure Policy. 

17. Ariz. Rev. Stat. Ann. section 31-411(F). 

18. Ark. Stat. Ann. section 43-2819 (1983). 

19. Cal.  Penal Code section 3043 (Deering 1982). 

20. 1983 Conn. Acts 83-416. 

21. Fla. Stat. Ann. section 947.06 (West 1983). 

22. Mass. Gen. Laws Ann. ch. 127, section 133A. 
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47. Neb. Rev. Stat. section 84-141 I. 

48. N.H. Rev. Stat. Ann. section 651-A:ll 

49. Fla. Stat. Ann. section 947.175 

50. Nev. Rev. Stat. section 84-1410. 

51. Cal. Penal Code section 3043 (Deering 1982). 

52. Neb. Rev. Stat. section 84-1408. 

53. Rules, Regulations, Criteria, Policies, Procedures and Guidelines of the Louisiana 
Board of Parole. 

54. 501 KAR l:011, section (7)(13). 

55. S.D. Codified Laws Ann. section 23-58-7 (1977). 
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HEARSAY IN PRELIMINARY HEARINGS 

Pres iden t ' s  Task  F o r c e  R e c o m m e n d a t i o n  

Legislation should be proposed and enacted to ensure that hearsay is admissible 
and sufficient in preliminary hearings, so that victims need not testify in person. 

P r o p o s e d  Leg i s l a t ion*  

SECTION 101. FINDINGS AND PURPOSE. 

A. The  l eg i s l a tu r e  and t he  people  of  th is  S t a t e  f ind  and  d e c l a r e  t h a t :  

1. Requ i r ing  the  v ic t im to  appea r  and t e s t i f y  a t  a p r e l i m i n a r y  hea r i ng  is 
an impos i t i on  tha t  should  be e l i m i n a t e d  to  the  e x t e n t  t he  ends  o f  
j u s t i c e  a l low; and 

2. For  a jud ic ia l  d e t e r m i n a t i o n  a t  a p r e l i m i n a r y  hea r ing  of  w h e t h e r  
p robab le  cause  exis ts  to  be l i eve  a d e f e n d a n t  c o m m i t t e d  a c r i m e ,  i t  
should  be s u f f i c i e n t  t h a t  a law e n f o r c e m e n t  o f f i c e r  or o t h e r  
a p p r o p r i a t e  pa r t y  t e s t i f y  c o n c e r n i n g  t h e  f a c t s  as p rov ided  by t h e  
v i c t im .  

B. T h e r e f o r e ,  t he  l eg i s l a tu re  and t he  peop le  o f  th is  S t a t e  d e c l a r e  t h a t  t h e  pu rpose  o f  
this  Ac t  is to  ensure  the  admiss ib i l i ty  and s u f f i c i e n c y  of  hea r s ay  e v i d e n c e  o f  
v i c t i m s  in p r e l imina ry  p roceed ings  to  d e t e r m i n e  p robab le  cause  in c r i m i n a l  
p rosecu t ions .  

SECTION I02. ADMISSIBILITY OF HEARSAY IN PRELIMINARY PROCEEDINGS 

In any pretrial or preliminary proceeding, hearing, or examination in connection with a 
c r i m i n a l  case ,  w he re  t he  issue to  be d e t e r m i n e d  is w h e t h e r  p robab le  cause  ex is t s  to  
be l i eve  a d e f e n d a n t  has c o m m i t t e d  t h e  c r i m e  wi th  which  t he  d e f e n d a n t  is a c c u s e d ,  
hea r say  e v i d e n c e  shall  be admiss ible ,  and the  f ind ing  o f  p robab le  cause  may  be based  
upon he a r s ay  e v i d e n c e  in whole  or in par t .  No v i c t i m  or w i tnes s  shal l  be r e q u i r e d  to  
appea r  un less  t h e  cour t ,  in l ight  of  t he  e v i d e n c e  and  a r g u m e n t s  s u b m i t t e d  by t he  pa r t i e s ,  
d e t e r m i n e s  t h a t  t he  a p p e a r a n c e  of  t he  v i c t im  or  w i tnes s  l ike ly  would l ead  to  a f ind ing  
t h a t  t h e r e  is no p robab le  cause ,  or unless  o t h e r  c o m p e l l i n g  c i r c u m s t a n c e s  exis t .  

*Drafted with the assistance of the Crime Victims Project of the National Association of 
Attorneys General. 
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The Supreme Court has ruled that though the Fourth Amendment requires a "fair 
and reliable" judicial determination of probable cause as a condition for any sig~)ficant 
pretrial detention, the finding need not be made at an adversary hearing.--~' The 
determination that there are facts and circumstances sufficient to warrant a prudent 
person in believing that a suspect has committed an offense can be made using written 
testimony and hearsay, without recourse to formal rules of evidence, since the 
preliminary hearing is not a minitrial on the issue of guilt, but is rather an investigation 
into the reasonableness of the basis for the charge. ~--/ The Court has emphasized another 
reason why full-scale preliminary hearings should not be required: 

Criminal justice is already overburdened by the volume of 
cases and the complexities of our system. The processing of 
misdemeanors, in particular, and the early stages of 
prosecution generally are marked by delays that can seriously 
affect the quality of justice. A constitutional doctrine 
requiring adversary hearings for all persons detained pending 
trial could exacerbate the problem of pretrial delay. 4/ 

The Federal Rules of Criminal Procedure explicitly authorize the use of hearsay 
at preliminary pr~)able-cause examinations, and the practice is well-established in tile 
Federal ~ystem. ~' Present practice in the states varies, but more than half permit 
hearsay of victims in preliminary hearings; approximately one-fourth require an 
adversarial preliminary examination in which hearsay is not generally admissible to 
support a probable cause finding. (Some states permit preliminary ~aring hearsay only 
from children, certain experts, or to prove ownership of property.)- 

It should be noted that grand juries, in returning indictments charging individuals 
with crimes, traditionally have not been bound by technical rules of evidence. Normally, 
an individual indicted by a grand jury is denied a preliminary examination, since the 
function of both proceedings is the same: to determine whether there is probable cause 
to believe the individual has committed a crime. There is, therefore, no practical reason 
to require more stringent evidence standards in a preliminary hearing than in a grand jury 
proceeding, and to do so may e~/courage prosecutors to make use of grand juries rather 
than preliminary examinations.--' 
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Federal Rules of Criminal Procedure, Rule 5.1: Preliminary Examination: 

(a) Probable Cause Finding. If from the evidence it appears that 
there is probable cause to believe that an offense has been 
committed and that the defendant committed it, the federal 
magistrate shall forthwith hold him to answer in district 
court. The finding of probable cause may be based upon 
hearsay evidence in whole or in part. The defendant may 
cross-examine witnesses against him and may introduce 
evidence in his own behalf. Objections to evidence on the 
ground that it was acquired by unlawful means are not 
properly made at the preliminary examination. Motions to 
suppress must be made to the trial court as provided in Rule 
12. 

States allowing victims' hearsay at probable cause hearings include: Arizona (Rule 
of Cr.P. 5.4(c)); Colorado (People v. Williams~ 628 P.2d 1011 (Colo. 1981) and 
People v. Quinn, 516 P.2d. 420 (Colo. 1973)); Delaware (Super. Ct. Cr. Rule 5.1); 
Florida (Rule of Cr.P. 3.133(b)); Georgia (Super. Ct. Rule 26.2(B)(1)); Hawaii (Rule 
of Cr.P. 5); Illinois (Peo_~p_le v. Jones~ 221 N.E.2d 29 (Ill.App. 1966) and ~ l e  v. 
Blackm_~an 414 N.E.2d 246 (Ill.App. 1980)); Indiana (no authority speci i c ~  on 
point but source contacted stated victim hearsay at preliminary hearings is 
permitted); Iowa (Rules of Cr.P. section 813.2 rule 2(4)(b)); Kentucky (Ky. Rev. 
Stat.Rule of Cr.P. 3.14(2)); Louisiana (La. Code of Cr. P. art.29~ see also. State 
v. Sterling, 376 So.2d 103 (La. 1979) and State v. Antoine~ So.2d 6 6 6 - ~ .  
l ~ ,  ~--M--aryland (59 Op. Att'y. Gen. 182 (1974)); Minnesota (State v. ~ 359 
N.W.2d 573 (Minn. 1984), Minn.Rule of Cr.P. ll.03, 18.06 subd. l~ Mississippi 
(Beard v. State~ 369 So.2d 769 (Miss. 1979), quoting Gerstein v. Pugh language 
concerning hearsay at preliminary hearings, 420 U.S. 103 (1975)); Montana (Rules 
of Evidence section 101); Nebraska (Delay v. Brainard~ 156 N.w.2d 14 (Neb. 1968), 
Neb. Rev. Stat. 27 section ll01(4)(b)); New Hampshire (State v. Arnault~ 317 A.2d 

(N.J. 1 789 (N.H. 1974)); New Jersey (State v. Engle, 493 A.2d 1217 985)); New 
Mexico (Rule 16(c) Magis. Ct., Rule 18 Munic. Ct., Rule 53(c) Metro. Ct.); North 
Dakota (Rule of Cr.P. 5.1(a), State v. Morrissey~ 295 N.W.2d 307 (N.D. 1980)); 
Oregon (Or. Rev. Stat. section 135.173); Pennsylvania (Commonwealth v. Branch~ 
437 A.2d.748 (Pa.Super. 1981); Rhode Island (State v. Brown~ 488 A.2d 1217 (R.I. 
1985)); South Carolina (State v. Jones~ 259 S.E.2d 120 (S.C. 1979)); Utah (Utah 
Code Ann. section 77-35-7(d)(I); Vermont (Rule of Cr.P. 5(c)) (preliminary 
hearings in Vermont are nonadversarial and affidavits showing probable cause are 
read to determine if state has made out its prima facie case); Washington (court 
rules substantially follow Federal Rules of Evidence; see also, Wash. Rev. Code 
Ann. section 9A.44.120 which says a statement made by a child under the age of 
l{} describing any act of sexual contact is admissible as evidence in criminal 
proceedings when certain conditions are met); West Virginia (Rule of Cr.P. 
5.1(a)(1) to (3)); Wyoming (Rule of Cr.P. 7(b) and Rule of Evidence ll01(3)); 
District of Columbia (Rule of D.C. Super. Ct. 5(d)(1)). 

States not permitting victims' hearsay at probable cause hearings include: 
Alabama (Ala.Code section 15-11-6); Alaska (Rules of Evidence apply to trials and 
preliminary hearings, but preliminary hearings are very rarely held due to the 
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purpose of the preliminary examination should be to determine whether there is 
sufficient evidence to justify subjecting the defendant to the expense and 
inconvenience of trial. (Weinberg and Weinberg, the Congressional Invitation to 
Avoid the Preliminary Hearing: An Analysis of Section 303 of the Federal 
Magistrates Act of 1968, 67 Mich. L. Rev. 1361, 1369-1399 (1969).) But Rule 5.1 
"rejects this view for reasons largely of administrative necessity and the efficient 
administration of justice," according to the committee. Further, the committee 
pointed out, the preliminary examination is not the proper place to raise the issue 
of the admissibility of evidence, since that is for the trial court to decide. 
Giordenello v. United States, 357 U.S. 480, 484 (1958). (Federal magistrates are 
not required to be lawyers, and may not be able to deal with the technical rules of 

hearsay.) 
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VICTIM AND WITNESS ADDRESS CONFIDENTIALITY 

Pres iden t ' s  Task F o r c e  R e c o m m e n d a t i o n  

Legislation should be proposed and enacted to ensure that addresses of victims and 
witnesses are not made public or available to the defense, absent a clear need as 
determined by the court. 

Proposed  Leg i s l a t ion*  

SECTION I01. FINDINGS AND PURPOSE 

A. The l eg i s l a tu re  and peop le  o f  this  S t a t e  f ind and  d e c l a r e  t h a t :  

. The  full  c o o p e r a t i o n  of  v i c t i m s  and w i t n e s s e s  in r e p o r t i n g ,  a iding in 
t h e  i nves t i ga t i on  of, and t e s t i f y i n g  c o n c e r n i n g  c r i m e s  is v i ta l  to  t he  
e f f e c t i v e  work ing  of  t h e  c r i m i n a l  j u s t i c e  s y s t e m ;  

. 
F e a r  of  i n t i m i d a t i o n  and  invas ion of  p r i v a c y  a re  m a j o r  r easons  for t h e  
l a ck  o f  c o o p e r a t i o n  of  v i c t i m s  and w i t n e s s e s  in t h e  c r i m i n a l  j u s t i ce  
p roces s ;  

. Vic t ims  of  and wi tnesses  to  c r i m e  can  be e x p o s e d  to  t he  r isk o f  be ing 
t h r e a t e n e d  and ha rassed  by s o m e  d e f e n d a n t s  i f  t he i r  w h e r e a b o u t s  a re  
m a d e  known to  those  d e f e n d a n t s ;  ' 

4. The  p r ivacy  of  v i c t ims  and wi tnesses  can  be i n v a d e d  unneces sa r i l y  by 
u n w a r r a n t e d  d i sc losure  o f  the i r  add re s se s  to  t h e  publ ic ,  which 
n o r m a l l y  has no over r id ing  n e e d  to  know such  p e r s o n a l  i n f o r m a t i o n ;  

. 
Helping  to ensure  the  c o n f i d e n t i a ! i t y  o f  v i c t i m  and  wi tnes s  addresses  
wil l  i nc rease  c o o p e r a t i o n  in t he  c r i m i n a l  j u s t i c e  process ,  and 
t h e r e f o r e  i m p r o v e  public  s a f e t y ;  and 

. 
To the  e x t e n t  possible,  law e n f o r c e m e n t  o f f i c e r s ,  p r o s e c u t o r s ,  and t he  
c o u r t s  should  ass is t  in th is  e f f o r t  by ho ld ing  c o n f i d e n t i a l  t he  addresses  
and t e l ephone  number s  o f  v i c t i m s  and wi tnes se s .  

B. Therefore, the legislature and the people of this State declare the purpose of this 
Act to be to protect victims of and witnesses to crime from risk of harassment, 
intimidation, and unwarranted invasion of privacy, by prohibiting the unnecessary 
disclosure of their addresses and telephone numbers to the defense and the public. 

* D r a f t e d  wi th  the  a s s i s t ance  of the  Cr ime Vic t ims  P ro j ec t  of  the  Na t iona l  Assoc ia t ion  of 
A t t o r n e y s  Genera l .  
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any person or agency,  upon w r i t t e n  consen t  of  t he  v ic t im or wi tness  
or the  paren ts ,  spouse,  or o the r  person lega l ly  respons ib le  for  the  c a r e  
of  the  v ic t im or wi tness  e x c e p t  as may  o t h e r w i s e  be requi red  or 
provided by the  order  of  a cour t ;  or 

any  person who, e i the r  prior to  or a f t e r  the  t r i a l  of  the  case  involving 
the  v ic t im or witness,  makes  appl ica t ion  to a c o u r t  having jur isdic t ion 
over  the  a l leged c r ime ,  and is au thor i zed  by c o u r t  o rde r  to r ece ive  
such in format ion .  The cour t  o rder  shall  issue only  a f t e r :  

a .  the  person making  the  appl ica t ion  d e m o n s t r a t e s  to t he  
sa t i s f ac t ion  of  the  cour t  t h a t  good cause  exis ts  for  disclosure  
to t h a t  person;  

b. the cour t  is r easonab ly  assured by t h e  p rosecu t ing  a t t o r n e y  
tha t  the  v ic t im or wi tness  is known no t  to be a t  risk of  
personal  harm resu l t ing  f rom the  d isc losure ,  or is adequa t e ly  
p r o t e c t e d  f rom such risk; and 

C. not ice  has been given to the  vic t im or wi tness  a f f e c t e d  by the  
order ,  or the  parents ,  spouse, or o t h e r  person legal ly  
responsible for the  c a r e  of t h a t  v ic t im or witness ,  and to the  
prosecut ing  a t t o r n e y  a t  l ea s t  120 hours b e f o r e  the  signing of  
such order .  The vic t im or witness,  or t he  paren ts ,  spouse, or 
o the r  person lega l ly  responsible  for the  c a r e  of t h a t  v ic t im or 
witness,  a f f e c t e d  by the  order  may appea l  to the  appropr ia te  
cour t  the  decis ion to o rder  disclosure,  and t h e r e  shall  be no 
disclosure until  such appeal  is heard  and dec ided .  

SECTION 105. DEFENSE INTERVIEWS 

Prior to trial ,  upon r eques t  of  counsel  for the  d e f e n d a n t  to in t e rv iew a v ic t im or witness,  
the  prosecu t ing  a t t o r n e y  shall  ensure t h a t  the v ic t im or wi tness  sought  to be in t e rv i ewed  
is i n fo rmed  of  t h a t  r eques t  and of the  r igh t  of  the  v ic t im or wi tness  to e i the r  g ran t  or 
r e fuse  tha t  reques t .  The prosecu tor  shah  ask if  the  v ic t im or wi tness  will consent  to 
such an in te rv iew,  and shah  ensure t ha t  the  de fense  counsel  is i n f o r m e d  of  the  response  
of the  v ic t im or witness.  If the v ic t im or wi tness  consents  to be in te rv iewed ,  the  
prosecu t ing  a t t o r n e y  shag  so inform the de fense  counsel,  and shall  o f f e r  to  the  vict im or 
wi tness  space  for a mee t ing  in the  prosecu t ing  a t to rney ' s  o f f i ces  or, a t  the  option of  the  
prosecut ing  a t t o r n e y ,  some o the r  appropr ia te  neu t ra l  s i te .  The p rosecu t ing  a t t o r n e y  
shall not  be requ i red  to but may  a t t e n d  the  meet ing .  The v ic t im or wi tness  shall  be f r e e  
to make  o the r  a r r a n g e m e n t s  to c o n t a c t  or m e e t  with counsel  far  the  de fense ,  and the  
prosecu t ing  a t t o r n e y  shall not  i n t e r f e r e  wi th  nor impede  those a r r a n g e m e n t s .  Nothing in 
this sec t ion  shall  be cons t rued  as prohibit ing de fense  counsel  f rom c o n t a c t i n g  the  vic t im 
or wi tness  d i r e c t l y  far  the  purposes of in te rv iewing  the  vic t im or wi tness ,  if the  de fense  
counsel  has ob ta ined  lawful ly  the  address  or t e lephone  number  of  the  v ic t im or wi tness  
f rom a source  o the r  than the  prosecutor .  
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B. 

C. 

C o m m e r c i a l  a g e n c i e s  or compan ies  and f o r - p r o f i t  o r g a n i z a t i o n s  a re  no t  to be 
c o n s i d e r e d  o r g a n i z a t i o n s  whose p r i m a r y  and  bona  f ide  pu rpose  is to  provide  
se rv ices ,  counse l ing ,  or o the r  a s s i s t ance  to  v i c t i m s  of  c r i m e .  

A p r i v a t e  v i c t i m - s e r v i c e  o rgan iza t ion  which  is den ied  a c c e s s  by t he  p r o s e c u t i n g  
a t t o r n e y  or o t h e r  de s igna t ed  o f f i c i a l  to t he  add re s se s  and t e l e p h o n e  n u m b e r s  of  
v i c t i m s  may  r e q u e s t  rev iew by t h e  s t a t e  a t t o r n e y  g e n e r a l  o f  t he  decis ion .  The 
s t a t e  a t t o r n e y  g e n e r a l  may  order  the  r e l e a s e  o f  addres ses  and t e l e p h o n e  n u m b e r s  of  
v i c t i m s  and w i tnes se s  i f  in the  opinion of  t he  a t t o r n e y  g e n e r a l  t he  o rgan iza t ion  
m e e t s  t he  c r i t e r i a  s e t  fo r th  in subsec t ions  A(I),  A(2), and  A(3). 

Publ ic  and p r i v a t e  v i c t i m - s e r v i c e  agenc ie s  or o rgan i za t i ons ,  and  t he  e m p l o y e e s  or 
v o l u n t e e r s  who work  for  t hem,  who a r e  p rov ided  or o t h e r w i s e  ob t a in  t h e  addresses  
or t e l e p h o n e  n u m b e r s  of  a v ic t im or wi tness  o f  a c r i m e  shal l  k e e p  such  i n f o r m a t i o n  
c o n f i d e n t i a l  I t  shall  be unlawful ,  e x c e p t  for  pu rposes  d i r e e t l y  c o n n e c t e d  wi th  the  
provis ion  of  s e rv i ces  to  the  v ic t im or w i tnes s  or wi th  t he  a d m i n i s t r a t i o n  of  the  
agenc ie s '  or o rgan iza t ions '  p rog rams  or  se rv ices ,  for any  v i c t i m - s e r v i c e  a g e n e y  or 
o rgan iza t ion ,  or any person e m p l o y e d  or a f f i l i a t e d  wi th  sueh  a g e n e y  or 
o rgan iza t ion ,  e i t h e r  as an employee ,  v o l u n t e e r ,  or o t h e r  worke r ,  to  d isc lose ,  sol ic i t ,  
r e c e i v e ,  make  use of, or au tho r i ze  or knowing ly  p e r m i t  t h e  use  or d i sc losure  of  t he  
addresses  or t e l e p h o n e  number s  of  t h e  v i c t im  or  wi tness ,  a b s e n t  w r i t t e n  c o n s e n t  o f  
t h e  v i c t im  or wi tness .  
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If the defense counsel petitions a court prior to trial for address information, the 
court may release the information only if good cause for disclosure exists and the court 
is reasonably assured by the prosecuting attorney that the victim or witness is known not 
to be at risk. Further, notice of intended disclosure must be given to the affected victim 
or witness at least 120 hours before release, and the victim or witness may appeal the 
court's decision. No disclosure will take place until the appeal is heard and decided. 

When victims or witnesses testify, they are frequently asked for their home 
address, sometimes by the prosecutor. The proposed legislation directs prosecutors to 
stop soliciting this Sensitive information; they should object to defense efforts to obtain 
it. Only when the defense is able to establish that the address is clearly relevant to 
credibility or to the facts of the case should the question be allowed. 

Private victim and witness service organizations frequently request the addresses 
and  telephone numbers of victims for the purpose of offering assistance to them. The 
vast majority of victims should have no objection to being contacted by these 
organizations, particularly if those organizations are required to keep address 
information confidential. Since the most crucial time for a victim to receive aid may be 
in the first few days after a crime, and since some victims may be in no condition then, 
emotionally or physically, to seek help, it is important that assistance groups are able to 
make known promptly the availability of services. The statute stipulates that only 
nongovernmental victim-service groups who are approved by the prosecuting attorney 
shall receive victim and witness information. The prosecuting attorney shall base his or 
her decision on whether the private group is bona fide and offers services that will be of 
benefit to victims. A negative decision by the prosecuting attorney may be appealed to 
the state attorney general. 

This proposed legislation cannot assure complete privacy of victims and 
witnesses. Often, address and telephone information is available from other public 
sources, most notably the telephone book. But the statute does make clear that the 
government will not be the instrument for invading the privacy of victims and exposing 
them to harm or unwanted publicity. Victims and witnesses are brought into the criminal 
justice system through no choice of their own. They place their trust and hopes for 
justice in a government that is supposed to protect and serve them. There is no 
justification for further victimization on the government's part through release of 
sensitive identifying information. 

SECTION 101. FINDINGS AND PURPOSE 

A .  The legis lature and people of  this State  find and declare  that:  

. The full cooperation of  v ic t ims  and wi tnesses  in reporting,  aiding in 
the invest igation of,  and tes t i fy ing  concerning  cr imes  is vital  to the 
e f f e c t i v e  working of  the criminal  just ice  sys tem;  

. Fear of int imidation and invasion of  privacy are major reasons for the 
lack of  cooperation of  v ict ims and wi tnesses  in the  criminal  just ice  
process; 

V-7 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

SECTION 104. CONFIDENTIALITY OF VICTIM AND WITNESS ADDRESSSES 
AND TELEPHONE NUMBERS 

The r e s i d e n c e  and business  addresses  and t e l e p h o n e  n u m b e r s  o f  any  v i c t im  of  or  wi tness  
to  a c r i m e  shal l  be c o n f i d e n t i a l  No r e p o r t ,  paper ,  p i c t u r e ,  p h o t o g r a p h ,  c o u r t  fi le,  or 
o t h e r  d o c u m e n t  t h a t  r e l a t e s  to  a c r ime  and eon t a in s  t he  r e s i d e n c e  or bus iness  address  or 
t e l e p h o n e  n u m b e r  of  a v i c t im  or wi tness ,  and t h a t  is in t h e  c u s t o d y  or  possess ion  of  any 
publ ic  o f f i c e r  or e m p l o y e e ,  inc luding the  p r o s e c u t i n g  a t t o r n e y ,  t h e  pol ice ,  and any c lerks ,  
o f f ic ia l s ,  or. e m p l o y e e s  o f  any  s t a t e  cour t ,  shal l  be m a d e  ava i l ab le  for publ ic  inspec t ion ,  
unless  the  r e s i d e n c e  and business  addresses  and t e l e p h o n e  n u m b e r s  o f  t he  v i c t im  and 
wi tness  have  been  deletecL No s u c h  publ ic  o f f i c e r  or e m p l o y e e  shal l  d i sc lose  t he  
r e s i d e n c e  or bus iness  address  or t e l e p h o n e  n u m b e r  o f  such  a v i c t i m  or wi tness  e x c e p t  to:  

. t h e  public  o f f i ce r s  and e m p l o y e e s ,  inc lud ing  pol ice ,  p r o s e c u t o r s ,  
p roba t ion  and pr ison o f f i c e r s  and e m p l o y e e s ,  and c o u r t  o f f ic ia l s  and 
emp loyees ,  not  to inc lude  counse l  for  t he  d e f e n s e ,  who a re  cha rged  
wi th  the  du ty  of i nves t iga t ing ,  p r o s e c u t i n g ,  or k e e p i n g  r eco rds  
r e l a t i ng  to  the  c r i m e  or the  d e f e n d a n t ,  or w i th  p e r f o r m i n g  any o t h e r  
a c t  when  done pu r suan t  to  the  l a w f u l  d i s cha rge  o f  the i r  du t ies ;  

. 
any g o v e r n m e n t  a g e n c y  or e n t i t y  which  prov ides  c o m p e n s a t i o n  or 
s e rv i ces  to  v ic t ims  or wi tnesses ,  or which  i n v e s t i g a t e s  or ad jud i ca t e s  
c l a ims  for such c o m p e n s a t i o n  or  s e rv i ce s ;  

. 
any o rgan iza t ion  or g roup  wh ich  has  as i t s  p r i m a r y  purpose  t he  
provis ion of  counsel ing ,  se rv ices ,  or o t h e r  a s s i s t a n e e  to  v i c t i m s  of  
c r ime ,  and which r equ i r e s  t he  addres ses  or t e l e p h o n e  n u m b e r s  of  
v i c t im s  to o f fe r  such  se rv ices ,  and  which  is a p p r o v e d  for  r e c e i p t  of  
such  i n fo rma t ion  in a c c o r d a n c e  wi th  the  provis ions  of  s e c t i o n  106, 
except that under no circumstances shah a victim's or witness' 
residence or business address or telephone number be disclosed to 
entities who seek this information for commercial purposes; 

4. 

. 

any person  or agency ,  upon w r i t t e n  c o n s e n t  o f  t he  v i c t i m  or wi tness  
or t he  pa ren t s ,  spouse ,  or o t h e r  pe r son  l ega l ly  r e spons ib le  for  t he  c a r e  
o f  the  v ic t im or w i tnes s  e x c e p t  as may  o t h e r w i s e  be r equ i r ed  or 
p rov ided  by the  o rde r  of  a c o u r t ;  or  

any person who, e i the r  pr ior  to  or  a f t e r  t he  t r i a l  of  t h e  case  involv ing  
the  v i c t im  or wi tness ,  makes  a p p l i c a t i o n  to  a c o u r t  hav ing  ju r i sd i c t ion  
over  the  a l leged c r ime ,  and is a u t h o r i z e d  by c o u r t  o rde r  to  r e c e i v e  
such  in fo rma t ion .  The  c o u r t  o rde r  shal l  issue only  a f t e r :  

a. the  person mak ing  t he  app l i ca t i on  d e m o n s t r a t e s  to  t h e '  
s a t i s f ac t ion  of  t he  c o u r t  t h a t  good  cause  exis ts  for  d i sc losure  
to tha t  person;  

b. the  cou r t  is r e a sonab ly  a s su red  by t he  p r o s e c u t i n g  a t t o r n e y  
t ha t  the  v ic t im or w i tne s s  is known no t  to  be a t  r isk o f  
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survey,  "fear  of repr isa l"  was c i t ed  b~y / 28 p e r c e n t  of  the  w i t n e s s e s  who r e f u s e d  to 
c o o p e r a t e  in the  p rosecu t ion  of  c r ime.  ~--' Th i r ty -n ine  p e r c e n t  of  t he  wi tnes ses  prepar~c~ 
to t e s t i f y  in cases  in ano the r  j u r i s d i c t i o n  r e p o r t e d  t ha t  they  had  the  s a m e  fear .  ,_/ 
I n t im ida t i on  is more  tl~8}n a c r ime  in i t se l f ;  it " i nhe ren t ly  t h w a r t s  the  p rocesses  of  t he  
jus t i ce  s y s t e m  i tse l f ."  ~'  The ABA has wa rned  t ha t  "this can have  a d r a m a t i c  e f f e c t  on 
the  c r imina l  j u s t i ce  process ,  s ince thoQu]sands of  cases  mus t  be d r o p p e d  annual ly  when 

, 1  ~ ]  �9 witnesses  fail to" appear  or c o o p e r a t e .  -- This c o n c e r n  was c i t ed  by the  U.S. Congress  in 
adop t ing  Fede ra l  Rule of Cr imina l  P r o c e d u r e  16, which makes  the  n a m e s  and add re s se s  
of wi tnesses  nond i scoverab le :  " D i s c o u r a g e m e n t  of wi tnesses  and i m p r o p e r  c o n t a c t  
d i r e c t e d  at in f luenc ing  thai}" t e s t i m o n y  were  d e e m e d  p a r a m o u n t  c o n c e r n s  in the  
fo rmu la t i on  of this pol icy."  ~ v, 

P r o t e c t i n g  the  pr ivacy  of  v i c t ims  and wi tnesses ,  even when i n t i m i d a t i o n  or ha rm 
is no t  a t  issue, is also a major  reason  for  l imi t ing  d isc losure  of  a d d r e s s e s  and t e l e p h o n e  
numbers .  Such disc losure  has been  r e s t r i c t e d  in seve ra l  s t a t e s  wi th  r ega rd  to v i c t i m s  of  
sexual  c r imes .  11/ Many newspape r s  fol low pol ic ies  no t  to d i sc lose  the  i d e n t i t i e s  or 
r e s idences  of s ex -c r im e  v ic t ims ,  because  of  the  poss ible  s t i g m a t i z a t i o n  or 
e m b a r r a s s m e n t  of  the  v ic t im.  Pr ivacy  is a l e g i t i m a t e  c o n c e r n  of  o t h e r  v i c t i m s  as well ,  
who may n o t  wish to be exposed  to med ia  and public  a t t e n t i o n  as a r e su l t  of an e v e n t  

over  which they  had no cont ro l .  

C r imina l  even t s  are ce r t a in ly  m a t t e r s  o f  l e g i t i m a t e  publ ic  conce rn .  But 
d isc losure  of i n f o r m a t i o n  of l i t t l e  or no public i m p o r t a n c e ,  t h a t  also t ends  to expose  an 
individual  to h a r a s s m e n t ,  danger ,  and loss of persona l  p r ivacy ,  s e rves  no usefu l  soc ia l  
purpose .  The public  r ight  to know m u s t  be ba l anced  aga ins t  t he  indiv idual  r igh t  to  
pe r sona l  s ecu r i t y  and pr ivacy.  The addresses  and t e l e p h o n e  n u m b e r s  of v i c t ims  and 
wi tnesses  are  m a t t e r s  of t r iv ia l  public  conce rn  c o m p a r e d  to the  poss ib i l i ty  of  ha rm 
resu l t ing  from the i r  disclosure  or publ ica t ion .  The full and v igorous  r e p o r t i n g  of c r i m e s  
and the i r  i n v ~ t ) g a t i o n  and p rosecu t ion  will not  be h a m p e r e d  by r e s t r i c t i n g  access  to this  

i n f o r m a t i o n .  "~' 

Some s t a t e s  have a t t e m p t e d  to p r o t e c t  the  c o n f i d e n t i a l i t y  of  pe r sona l  i n f o r m a t i o n  
r e l a t i n g  t c r ime  v i c t ims  by prohib i t ing  its publ ica t ion ,  even t hough  a c c e s s  to it may  be 
ga ined ,  lt~/ Such a t t e m p t s  have been ru led  u n c o n s t i t u t i o n a l  by the  U.S. S u p r e m e  Cour t ,  
however ,  a t  l eas t  when the  i n f o r m a t i o n  is legal ly  obtained-4e/ i ther  t h rough  i n spec t i on  of  
public  r ecords  or a t t e n d a n c e  at  public t r ia ls  or hear ings .  I4 /  The  Cour t  has s u g g e s t e d  
t ha t  the  p roper  way to p r o t e c t  con f iden t i a l i t y  would be t h rough  2 m e a n s  which  avoid  

�9 ,, l o /  . f  
public  d o c u m e n t a t i o n  or o the r  exposure  of p r iva te  i n f o r m a t i o n .  - -  In o the r  words,  l 
c o n s t i t u t i o n a l  g u a r a n t e e s  of  f reedom of  press and express ion  will no t  c o u n t e n a n c e  
r e s t r i c t i o n s  on publishing in fo rma t ion  a l r eady  made  public,  t hen  the  i n f o r m a t i o n  mus t  be 
p r e v e n t e d  from becoming  public.  Sec t ion  104 re sponds  to  the  Cour t ' s  sugges t ion ,  by 
p lac ing  s t r i ngen t  r e s t r i c t ions  on access  to v ic t im and wi tness  addres ses  and t e l e p h o n e  
numbers .  It makes  no a t t e m p t  to r e s t r i c t  pub l ica t ion  of i n f o r m a t i o n  lawful ly  o b t a i n e d  
t h rough  any means ,  including inspec t ion  of public r ecords  or a t t e r i d a n c e  at  publ ic  t r ia l s  

or hearings. 

Three states r~}ntly have passed legislation providing substantial address 
protection to victims, i vi Michigan law provides that the address and telephone number 
of the victim shall not be in the court file or ordinary court documents unless contained 
in a transcript of the trial or used to identify the place of the crime. In addition, based 
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Discovery poses special  problems in the  disclosure of vict im and witness 
ident i fy ing  informat ion .  As noted above, names  and addresses  are  not  d iscoverable  under 
the Federa l  rules. Only in excep t iona l  cases,  upon a showing of ma te r i a l i ty ,  
r easonab lene~9  o r  pa r t i cu la r i zed  need,  will a F e d e r a l  cour t  order  the r e l ea se  of this 
informat ion .  '~/~/ The Federa l  rules are in accord  with t r ad i t iona l  common law principles,  
which hold tha t  a de fendan t  is not  en t i t led ,  as a m a t t e r  of  r ight ,  to inspect ion or 
disclosure of ev idence  in the possession of the P rosecu t ion .  The rule has been re laxed in 
some r e c e n t  cases,  though, and it is well es tabl i shed tha t  a t r ia l  cour t  has the 
d i sc re t ionary  power to pe rmi t  discovery when the ev idence  r e q u e s t e d  is r e l evan t  and 
material to the case, favorable to the accushend, or necessary to ensure a fair trial or 
protect a defendant's constitutional rights. 30/' Moreover, a number of states have 
statutes or rules that specifically require tha~t~e accused be notified prior to trial of 
the witnesses to be c~l/ed by the prosecution, ~.i and some require disclosure of address 
information as well. o~/ "Open-file" policies are also in ~f/ect in some states, e,ther as 
mandated by statute or as established by local practice, oo/ Prosecutors In these states 
routinely provide victim and witness information to defense counsel. California, for 
example, requires that the prosecutor make accessible for inspection and copyirj~/by the 
defendant or defense counsel copies of police, arrest, and crime reports. ~ But 
California, by a law passed in 1984, specifically exempts from the requirement of 
disclosure to the defendant the addresses and telephone numbers of any victim or 
witness. 35/ This information need only be provided to counsel for the defendant, absent 
a finding of good cause by a court, or unless the defendant is self-represented. 
(California also excepts "privileged information~ai~ the defendant or defense counsel is 
notified that the information has been withheld, ou/) 

Jurisdictions with open disclosure laws or practices are forced to rely on 
protective orders when intimidation, tampering, or the safety of a witness is at issue. 
Some observers have conc.l~d~d that these states have not experienced unusual problems 
of witness intimidation, v , As a practical matter, though, protective orders are 
resorted to only in unusual circumstances, such as cases involving organized crime, major 
drug deals, or undercover government agents or informants. Protective orders generally 
are not used to address the vast majority of intimidation situations, and the large 
percentage of witnesses who fear reprisal have never been able to rely on special court 
action to ensure their protection or privacy. When 7,500 witnesses in one jurisdict~o~r~ 
alone (Brooklyn, an admittedly large jurisdiction) may be intimidated each year, vv~ 
reliance on protective orders would be an inefficient waste of court and prosecutor time 
and resources. 

Section 104 chooses instead to rely on initial statutory protection of the addresses 
and telephone numbers of victims and witnesses. To the extent that rules of discovery or 
open-file policies conflict with the provisions of section I04, they must be repealed or 
changed. Although oth~j~nodel pretrial standards call for disclosure of the addresses of 
prosecution witnesses, vv, it can be argued that these standards fail to recognize the 
severity of the witness intimidation and safety problem. According to the ABA, "existing 
state statutes are largely inadequate to.deal with intimidation, as are procedures utilized 
by law enforcement and prosecutors." 40/ Section I04 evinces a belief that instances of 
threats and actual harm to witnesses and victims are prevalent enough that a policy of 
nondisclosure is justified and necessary. The policy of treating those instances as 
exceptions requiring extraordinary remedial measures (protective court orders) should be 
reversed, so that nondisclosure is the norm, and disclosure occurs only in those situations 
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interview in the prosecutor's offices or at another appropriate site. The victim or 
witness, absent a court order to the contrary, may decline to be interviewed. The victim 
or witness is also free to make his or her own arrangements to meet with defense 
counsel, without interference from the prosecuting attorney. 

Proceeding on constitutional due process grounds, or using statutory, ethical, or 
other rationales, courts have recognized almost invariably a defe~}~]~ right to interrogate 
witnesses prior to trial without interference by the prosecution. "~' The general rule is 
that the state cannot compel or prohibit any of its witnesses from speaking to defense 
counsel because therb is no4~P~operty right in any witness on the part of either the 
prosecution or the defense. ~ /  In some instances, courts have held that a prosecutor 
was guilty of misconduct, amounting to prejudicial error, by refusing to divulge or 

by ordering~ i s t ruct ing ,  or i nco r rec t ly  divulging witnesses '  addresses  or whereabouts ,  or ~ 6 ~  
advising a witness  against  the advisabil i ty of consent ing  to an in te rv iew.  

One cour t  has c i t ed  e th ica l  and p rac t i ca l  au thor i ty  in speaking not only of t h e  
right,  zP~/ also the duty of defense  counsel to a t t e m p t  to in te rv iew a witness prior to 
trial .  - -  But while the r ight  of the defense  to a t t e m p t  to in te rv iew a witness without  
i n t e r f e r e n c e  is well .established, so is the r ight  of a witness to re fuse  to submit  to 
pre t r ia l  questioning.  48/ Criminal  d iscovery  in most  s t a t e s  does not allow for deposit ions 
of prospec t ive  witnesses,  excep t  for the l imi ted  purpose of p reserv ing  the  t e s t imony  of 
witnesses ~1}o are  likely to be absent  from trial ,  or where jus t i ce  would othe.~v)se be 
de fea ted .  - -  Only a few s ta tes  allow deposit ions solely for d i scovery  purposes. ~ -  

Section 105 codifies these rights, and places no restrictions on defense attempts 
to interview a witness or on the witness' freedom to speak freely to any party. The 
section aids pretrial discovery and contact between the defense and prosecution 
witnesses, by affording an opportunity for the witness to be interviewed at a site other 
than his or her residence, thus alleviating any fears on the part of the witness that the 
interview could expose him to a risk of harassment, harm to person or property, or 
unwanted publicity. Defense counsel is also spared the inconvenience, expense, and even 
danger of locating the witness and making an attempt to interview. 

Section 105 places the burden on the prosecutor to ensure that the defense- 
witness interview procedure is implemented correctly. This  may be seen by some 
prosecutors as an undesirable increase in their pretrial responsibilities, but all of the 
required work may be performed by other personnel under the prosecuting attorney's 
supervision. The prosecutor is not required to attend the interview. 

SECTION 106. DISCLOSURE OF ADDRESSES AND TELEPHONE NUMBERS 
DURING TRIAL 

During a t r i a l  or hear ing  r e l a t ed  to a c r imina l  prosecut ion,  the  cou r t  shah  require  t h a t  
the  r e s idence  and business addresses and te lephone  numbers  of  any vic t im o f  or witness  
to  the  c r ime  shall not  be disclosed in open cour t ,  and t h a t  a v ic t im or wi tness  shall not  be 
requ i red  to provide the  addresses or t e l e p h o n e  n u m b e r s  o f  the  v ic t im or wi tness  in 
response  to defense  or p r o s e c u t i o n  quest ioning,  unless the  cour t  d e t e r m i n e s  tha t  t h e r e  is 
a c lear  need  for such disclosure because  the  in fo rma t ion  is n e c e s s a r y  and r e l e v a n t  to  the  
f a c t s  of  the  case  or to the credibi l i ty  of  the  witness.  The burden  to establ ish the  n e e d  
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intent of this section is to provide the judge the discretionary power to take actions 
necessary to ensure victim and witness safety and confidentiality. 

d 

SECTIOtI 108. PUBLIC AND MEDIA ACCESS; DEFENSE DISCOVERY] RIGHT 
TO REPORT 

Nothing contained in this Act shall be construed to require the cour t  to exclude the 
public from any stage of the cr iminal  proceeding or otherwise in te r fe re  with a 
defendant 's  discovery rights, the public's r ight of access  to governmenta l  records,  or the 
right of news media to report  information lawfully obtained. 

One means to guarantee that at least the press and public at large would not be 
privy to personal information revealed at trial would be to restrict access to criminal 
proceedings. But two recent Supreme Court cases have firmly established th~ithe press 
and general public have a constitutional right of access to criminal trials, vv, Though 
the right of access is not absolute, the denial of that right must 6~  justified by a 
compelling state interest and tailored narrowly to serve that interest. - -  Given "that a 
presumptiona~ openness inheres in the very nature of a criminal trial under our system 
of  justice," v.~ the instances in which trials could be closed permissibly are infrequent at 
best. 

SECTION 109. 

A. 

B .  

VICTIM AND WITNESS SERVICE ORGANIZATIONS 

The prosecuting at torney,  or his designee, in the distr ict  in which a pr ivate  vic t im- 
service organization makes a request  for the addresses and te lephone numbers of 
victims and witnesses may authorize the release to the v ic t im-serv ice  organization 
of such information by the prosecutor 's office, law enforcement  agencies,  or other  
public officers or employees, if the prosecuting a t torney concludes: 

. the organization's primary and bona fide purpose is to provide 
services, counseling, or other  assistance to vict ims of cr ime;  

. such services are of suff icient  quality so tha t  it  will be in the best 
interests  of victims and/or witnesses to be of fe red  such services by 
the organization; and 

3. the organization is not seeking the information for commerc ia l  
purposes. 

Commercia l  agencies or companies and for-profi t  organizations are  not  to be 
considered organizations whose primary and bona fide purpose is to provide 
services, counseling, or other assistance to victims of cr ime.  

A private viet im-serviee organization which is denied access  by the prosecuting 
a t torney or other designated official  to the addresses and telephone numbers of 
victims may request  review by the s ta te  a t torney  general  of the decision. The 
s ta te  a t torney  general may order the release of addresses and te lephone numbers of 
victims and witnesses if in the opinion of the a t torney general  the organization 
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FOOTNOTES 

Amer ican  Bar Associat ion Criminal  J u s t i c e  Sect ion,  C o m m i t t e e  
Reducing Vict im/Witness  Int imidat ion:  A Package  (Washington, D.C.: 
at 1. 

on Victims~ 
ABA, 1979), 

Davis, Russell, and Kunreuther ,  "The Role of the  Complaining Witness in an Urban 
Criminal  Court"  (Report  of New York's Victim Services  Agency and the Vera 
Ins t i tu te  of Jus t ice ,  1980). The Victim Services  Agency conc luded  tha t  as many as 
7,500 v ic t ims  are  t h r ea t ened  each yea r  in the Brooklyn Cr iminal  Courts  alone. 

Connick and Davis, "Examining the Problem of Witness In t imidat ion,"  66 Jud i ca tu r e  
439, 442 (1983). 

One witness, Bobby Edwards, was murdered within seven hours of his name being 
released by a New York County Court in 1983. 

ABA, supra note I, at i and 2. The ABA noted that the survey conducted by New 
York's Victim Services Agency (see note 2 supra) involved only witnesses actually 
participating in the court process and that therefore "data was limited to cases in 
which the crime was reported and an arrest was made, and did not cover the many 
cases in which - whether because of intimidation or other reasons - an incident was 
not reported to police, or no arrest was made." (p. 3.) 

Cannavale and Falcon, Witness Cooperation (Lexington: D .C.  Heath, 1976), 
reporting on a study performed by the Institute for Law and Social Research. 

Davis, Russell, and Kunreuther, supra note 2. 

ABA, supra note I, at I. 

Id__., at 2. 

Conference Committee Notes, House Report No. 94-414. 

Conn. Gen. Stat .  Ann. sect ion 54-86e: "The name and address  of a vict im of a 
sexual  assault  . . or of an a t t e m p t  t h e r e o f  shall be conf iden t i a l  and shall be 
disclosed only upon order of the Superior Court ,  excep t  tha t  such in format ion  shall 
be avai lable  to the accused." Ohio and South Dakota  suppress,  upon r eques t  of the 
v ic t im,  the  name of a sex-cr ime v ic t im unti l  the accused  is a r ra igned,  the cha rge  is 
dismissed,  or the case is o therwise  concluded,  whichever  comes first .  S.D. Codif ied 
Laws Ann. sect ion 23A-6-22; Ohio Rev. Code Ann. sec t ion  2907.11. Wyoming 
r e s t r i c t s  p re ind ic tmen t  re lease  of the  iden t i ty  of a vict im of a sexual  assault .  Wyo. 
Star.  sec t ion  6-4-310. In providing the same p ro tec t ion  to minor v ic t ims  of sex 
offenses ,  the New York s t a tu t e  covers  any "report ,  paper,  p ic ture ,  photograph,  
cour t  file or other  (document) in the  cus tody  or possession of any public o f f i ce r  or 
employee"  which identifies the v ic t im,  but allows the accused  access  to the 
in format ion .  N.Y. Civ. Rights Law sec t ion  50-b(1). Minnesota au thor izes  law 
e n f o r c e m e n t  agencies to withhold public access  to da ta  tha t  would revea l  the 
iden t i ty  of a vict im of cr iminal  sexual  conduc t  or i n t r a fami ly  sexual  abuse. The 
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20. 

McGrath~ I04 Mont. 490, 497, 67 P.2d 838, 841 (1937). The common law right of 
inspection, even as liberalized by the courts, is quite narrow and contains many 
technical and often arbitrary limitations. 73 Mich. L.R. 971, I164. Statutory 
language and court rulings in a few states take the position that the passage of an 
open-records law does not abrogate the common law right of access. (See, e.g., 
N.Y. Pub. Off. Law section 88.10 (McKinney's): "Nothing in this article shall be 
construed to limit or abridge any existing right of access at law or in equity of any 
party to public records kept by any agency or municipality"); Irval Realty Inc. v. 
Board of Pub. Util. Commrs.~ 61 N.J. 366, 373, 294 A.2d 425, 429 (1972) ("the 
statute clearly was not intended to diminish or in any way curtail the common law 
right of examination. That right remains unaffected by this legislation"); People ex 
rel. Gibson v. Peller~ 34 Ill. App. 2d 372, 374-75, 181 N.E.2d 376, 378 (1962). Tex. 
Atty. Gen. Open Records Dec. No. 25, at 3 (March 7, 1974), states that although 
records of the judicial branch are exempted from the Texas open-records act, the 
papers of the justice of the peace that were sought were required by law to be kept 
and thus were subject to the common-law right of inspection. See also An 
Overview of the Law Governing Access to Information Held by Public Agencies in 
the State of Illinois and the City of Chicago, 68 Nw. U. L. Rev. 223, 237 (1973) in 
Research Study, Public Access to Information, 68 Nw. U. L. Rev. 177 (1973). 

The purpose of the Federal Freedom of Information Act, 5 U.S.C. section 552 et 
seq., a prototype for such statutes, was given by the  United States Supreme Court 
in National Labor Relations Board v. Robbins Tire and Rubber Company, 437 U.S. 
214, 242, 98 S.Ct. 2311, 2327, 57 L.Ed.2d 159(1978): "The basic purpose of FOIAis 
to ensure an informed citizenry, vital to the functioning of a democratic society, 
needed to check against corruption and to hold the governors accountable to the 
governed." See also GTE Sylvania t Inc. v. Consumers Union of the United States~ 
445 U.S. 375, I00 S.Ct. I194, 63 L.Ed.2d 467 (1980). That sense of purpose also 
informs the numerous state enactments that include a declaration of policy in the 
legislation, e.g., Ark. Stat. Ann section 12-2802 (as amended 1976): "Declaration of 
Public Policy - It is vital in a democratic society that public business be performed 
in an open and public manner so that the electors shall  be advised of the 
performance of public officials and of the decisions that are reached in public 
activity and in making public policy . . . .  "; Me. Rev. Stat. Ann. tit. I, section 401 
(1975): Declaration of public policy, etc.: "The Legislature finds and declares that 
public proceedings exist to aid in the conduct of the people's business . . . .  " 

A typical exemption is 5 U.S.C. section 552(b)(7) of the Federal Freedom of 
Information Act, which excludes from public disclosure the following: 
"investigatory records compiled for law enforcement purposes, but only to the 
extent that the production of such records would (A) interfere with enforcement 
proceedings, (B) deprive a person of a right to a fair trial or an impartial 
adjudication, (C) constitute an unwarranted invasion of-personal privacy, (D) 
disclose the identity of a confidential source and, in the case of a record compiled 
by a criminal law enforcement authority in the course of a criminal investigation, 
or by an agency conducting a lawful national security intelligence investigation, 
confidential information furnished only by a confidential source, (E) disclose 
investigative techniques and procedures, or (F) endanger the life or physical safety 
of law enforcement personnel." 
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25. 

26. 

27. 

28. 

29. 

30. 

31. 

32. 

public right of access to public records "except in cases in which the demand of 
individual privacy clearly exceeds the merits of public disclosure." An Illinois 
provision states: "nothing in this section shall require the State to invade or assist 
in the invasion of a person's right to privacy." Ill. Rev. Stat. ch. ll6, section 43.6 
(1973). Other records excepted by various states include juvenile records, medical 
and public health records, income tax returns, scholastic records, personnel files, 
welfare records, records of adoption, circulation records of public libraries, credit 
histories, and personal information regarding prisoners, probationers, parolees, or 
employees of public agencies. 

Houston Chronible Publishing Co. v. Houston~ 531 S.W.2d 177, 82 A.L.R. 3d (1975); 
Black Panther Party v. Kehoej 42 Cal. App. 3d 645, I17 Cal. Rptr. i06 (1974). 

Support for this position can be found in Hyde v. City of Columbia~ supra note 12, a 
1982 case in Missouri, a state whose open public records act did not contain at that 
time a police-records exception. The facts showed that after a victim of an 
attempted abduction reported the crime to police, her name and address were 
released to and published by a newspaper, and she was subsequently terrorized 
repeatedly by the assailant, who was still at large. The court concluded that 
despite the lack of a police-records exemption, "the name and address of a victim 
of crime who can identify an assailant not yet in custody is not a public-record 
under the Sunshine Law." The court said its ruling was "to avoid an absurd - even 
unlawful - application of the statute as w r i t t e n . . . "  

Hyde~ supra note 12, at 263. 

Cavallero v. U.S., 553 F.2d 305 (1977). 

United States v. Hearst~ 412 F.Supp. 863 (N.D. Cal. 1975); United States v. Holmes~ 
346 A.2d 517 (D.C. 1975). 

Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, l0 L.Ed.2d 215 (1963); State v. 

~ 101 Idaho 192, 610 P.2d 551 (1980); Lowe v. Commonwealth~ 239 S.E.2d ll2 
977); People v. Wilken~ 89 Ill. App. 3d 1124, 45 Ill. Dec. 489, 412 N.E.2d 1071. 

States requiring names of witnesses to be disclosed prior to trial include Alaska, 
Arizona, Arkansas, California, Colorado, Florida, Idaho, Illinois, Indiana, Iowa, 
Kansas, Kentucky, Michigan, Minnesota, Missouri, Montana, Nebraska, Oregon, 
Tennessee, and Utah. Most states allow courts to modify this requirement in 
instances of intimidation or danger. 

Arizona, for example, has long required the disclosure of witness names and 
addresses. Ariz. Rule of Cr. P. 15.1(a)(1). Other states requiring address disclosure 
are Florida (Fla. Rule of Cr. P. 3.220), Illinois (Ill. Code of Cr. P. art. 38 
section I14.9), Indiana, Oklahoma, Nevada (Nev. Rev. Stat. section 74.087), and 
Utah. 

V-23 



r -  I Criminal Justice, "The Prosecution Function," provides that a prosecutor should not 
discourage or obstruct communications between prospective witnesses and defense 
counsel, and that it is unprofessional conduct for a prosecutor to advise any person 
to decline to give to the defense information that the person has the right to give. 
Cases citing these standards as a basis for a prosecutor's failure to cooperate in 
making witnesses available to the defense include: Gregory v, United States~ 125 
App. D.C. 140, 369 F.2d 185 (1966); United States v. Fink~ 502 F.2d l (5th Cir. 
1974), rev'd on other grounds, 425 U.S. 80, 47 L. Ed. 2d 592, 96 S. Ct. 1330; State v. 
Hammler~ 312 So.2d 306 (La. 1975); State v. Reichenberger~ 289 Minn. 75, 182 
N.W.2d 692 (1970). 

45. Barnett v. State~ 8 Md. App. 35, 257 A.2d 466 (1969); State v. McDevitt~ 297 A.2d 
58 (Del. 1972); State v. Williams~ 91 N.C. 599 (1884) (cited in Gallman v. State~ 29 
AIa.App. 264, 195 So. 768 at 770 (1940)): "It is competent for the prisoner or his 
counsel to converse with anyone supposed to have knowledge of the offense imputed 
and ascertain the facts so known. A party, even when the state is such, cannot by 
first summoning a witness deprive the other party, or the accused, of the testimony 
of the witness when favorable, nor of an opportunity of ascertaining what 
information he may possess, before putting him on the stand, as he might do should 
the state decline to introduce and examine him. His information ought to be sought 
and obtained voluntarily and fairly from the witness and not by what he may deem 
to be a constraint." 

46. Gregory v. United States, 125 App. D.C. 140, 369 F.2d 185 (1966); State v. 
Hammler~ 312 So.2d 306 (La. 1975); State v. Burri~ 87 Wash.2d 175, 550 P-~2-d-~ 
(1976). In Illinois, courts have relied on a state statute entitling criminal 
defendants to a list of prosecution witnesses to declare that a prosecutor cannot 
direct witnesses not to speak with the defendant or his counsel, or otherwise 
deprive them of a fair opportunity for an interview in the preparation of the 
defense. People v. Jackson~ I16 Ill. App. 2d 304, 253 N.E.2d 527 (1969); People v. 
Silverstein, 19 Ill. App. 3d 826, 313 N.E.2d 309 (1974) (rev'd on other grounds, 60 Ill. 
2d 464, 328 N.E.2d 316). In Indiana, failure on the part of a prosecutor to produce 
an informant and two police officers in compliance with a court order was 
considered a denial of a defendant's right under statute to take depositions of the 
state's witness. Dorsey v. State, 254 Ind. 409, 260 N.E.2d 800 (1970), citing Ind. 
Code Ann. section 9-1610. 

47. Gallman v. State~ 29 Ala.App. 264, 195 So. 768, 770 (1940): "It is a mistake of a 
serious nature for a trial court, or opposing counsel, to assume or intimate that 
counsel for the defendant is not at full liberty to question, whenever he sees fit, 
any person who knows or is presumed to know the facts attendant upon the 
commission of the offense with which his client is accused. It is his solemn, sworn 
duty to ascertain, as far as he can, what the evidence is, and his duty is not at an 
end when he has examined, no matter how exhaustively, his client; he must see and 
talk with the witnesses. Sherwood's Legal Ethics, p. 121; Elliott's General Practice, 
Chap. l, Sections 1-5; Chitty's Practice, Vol. 2, pages 21 and 53." See also State v. 
Will iam s~ supra  no te  45. 

48. "The  wi tness  is f ree  to  decide w h e t h e r  to g r an t  or r e fuse  an i n t e rv i ew ,  a n d . . ,  i t  is 
no t  i m p r o p e r  for the  g o v e r n m e n t  to  inform the wi tness  of  t ha t  r ight . "  Un i t ed  
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invasion of his consti tut ional  protect ion from self- incrimination,  
properly invoked. There is a duty to protect  him from questions 
which go beyond the bounds of proper cross-examination merely 
to harass, annoy or humiliate h i m . . .  But no such case is 
presented here . . . .  

Smith v. Illinoisj 390 U.S. 129, 138, 88 S. Ct. 748, 19 L.Ed.2d 956 (1968): 

Yet when the credibility of a witness is in issue, the very starting 
point in "exposing falsehood and bringing out the truth" through 
cross-examination must necessarily be to ask the witness who he 
is and where he lives. The witness' name and address open 
countless avenues of in-court examination and out-of-court 
investigation. To forbid this most rudimentary inquiry at the 
threshhold is effectively to emasculate the right of cross- 
examination itself. 

One reason for eliciting a witness' residence is to show that  the witness is in the 
custody of law enforcement  authorit ies and thus may have a motivation to test i fy 
favorably for the state.  Johnson v. State~ 30 Md.App. 512, 352 A.2d 371 (1976). 
The Supreme Court in Alford was careful  to point out that  the witness in question 
might have been i n c a r c e r a t e d h i m s e l f  at the t ime of his testimony, obviously a 
significant ref lect ion on his credibility. 

52. See Afford v. U.S.~ id__. 

In Connecticut ,  a victim of a sexual cr ime need not divulge address or telephone 
information during a trial or pretrial  evidentiary hearing if "(1) such information is 
not mater ia l  to the proceeding, (2) the identi ty of the victim has been sat isfactori ly 
established, and (3) the current address of the victim is made available to the 
accused." Conn. Gen. Stat. Ann. section 54-86(d). 

53. United States v. Alston, 460 F.2d 48, at 52 (1972): 

We think that  a reasonable interpreta t ion of this area of 
exception, acknowledged by Smith and Alford~ to the usual 
requirement  that the witness divulge background information 
would include an instance in which the physical safety of the 
witness or his family might be endangered by disclosure. Accord~ 
United States v. Caldarazz% 444 F.2d 1046 (7th Cir. 1971); 
United States v. Palerm% 410 F.2d 468 (7th Cir. 1969); United 
States v. Daddan% 432 F.2d 1119, (7th Cir. 1970) cert .  denied~ 
402 U.S. 905, 91 S.Ct. 1367, 28 L.Ed.2d 645; United States v. 
Lawler~ 413 F.2d 622 (7th Cir. 1969) cer t .  denied~ 396 U.S. 1046, 
90 S.Ct. 698, 24 L.Ed.2d 691; United States v. Lee~ 413 F.2d 910 
(7th Cir. 1969) cert .  denied~ 396 U.S. 1022, 90 S.Ct. 595, 24 
L.Ed.2d 515; United S ta tesv .  Tellerj 412 F.2d 374 (Tth Cir. 1969) 
cert .  denied~ 402 U.S. 949, 91 S.Ct. 1603, 29 L.Ed.2d 118; United 
States v.  Baker~ 419 F.2d 83 (2nd Cir. 1969) cert .  denied, 
De Norscio v. United States~ 397 U.S. 976, 90 S.Ct. 1096, 25 

V-27 



I 
I 
I 
I 
I 
I 
I 
I 
I 
i 

I 
I 
I 
II 
I 
I 
I 
II 

55. 

56. 

Shepardson and that she might be receiving something in return 
for her testimony. The court did not prevent such questioning, 
and cross-examination along these lines was in fact conducted. 
See United States v. Bennett~ supra, 409 F.2d at 901. Moreover, 
cross-examination of Shepardson demonstrated considerable 
familiarity with her background and acquaintances, undoubtedly 
because Cavallero had personally been acquainted with her for 
approximately one year prior to the kidnapping. See United 
States v. Persico, ~ 425 F.2d at 1384; United States v. Baker~ 
supra, 419 F.2d at 87. 

Courts that have upheld restrictions on cross-examination as to a witness' residence 
have emphasized that the address is not essential information as long as the cross- 
examiner is able to elicit enough information otherwise to place the witness "in his 
proper setting." Alford, supra note 51, at 692. "The substance of Smith and Alford 
is to assure the a-d-missio~ackground that is an essential step in identifying the 
witness with his environment." U.S.v. Alston~ supra note 53, at 51, quoting 
at 693. Courts have emphasized that the seminal Alford and Smith cases involved 
witnesses whose backgrounds, occupations, and general identity were unclear, and 
have limited address inquiries where witnesses were more well-known and facts 
about their association and background were disclosed. McGrath v. Vinzant~ 528 
F.2d 681 (lst Cir. 1976), cert. denied~ 426 U.S. 902, 96 S.Ct. 1221, 48 L.Ed.2d 827. 

Smith~ supra note 51, concurring opinion of Justice White, joined by Justice 
Marshall: 

In Afford v. United States~ 282 U.S. 687, 694, 51 S.Ct. 218, 220, 
75 L.Ed. 624 (1931), the Court recognized that questions which 
tend merely to harass, annoy, or humiliate a witness may go 
beyond the bounds of proper cross-examination. I would place in 
the same category those inquiries which tend to endanger the 
personal safety of the witness. But in these situations, if the 
question asked is one that is normally permissible, the State or 
the witness should at the very least come forward with some 
showing of why the witness must be excused from answering the 
question. The trial judge can then ascertain the interest of the 
defendant in the answer and exercise an informed discretion in 
making his ruling. Here the State gave no reasons justifying the 
refusal to answer a quite usual and proper question. For this 
reason I join the Court's judgment and its opinion which, as I 
understand it, is not inconsistent with these views. I should note 
in addition that although petitioner and his attorney may have 
known the witness in the past, it is not at all clear that either of 
them had ever known the witness' real name or knew where he 
lived at the time of the trial. 

Alston~ su__uuuuuuu~ note 53, at 53: "Of course, it should be the Government that comes 
forward with an explanation of its objection to the divulging of an address by any 
witness." 
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STATUTE OF LIMITATIONS FOR OFFENSES AGAINST CHILDREN 

Recommendation of the At torney  General 's  Task Force 
on Family Violence 

States  should enact  laws to extend the s ta tu te  of l imitat ions in criminal cases of 
child sexual assault.  

Proposed Legislation* 

SECTION 101. FINDINGS AND PURPOSE 

A. The legislature and people of this Sta te  find and dec lare  that :  

1. The children of this s ta te  face a serious th rea t  of becoming victims of child 
abuse or of sex offenses d i rec ted  against  children; 

. 

. 

Frequently,  a child does not repor t  a c r ime  of this nature when it occurs for 
a var ie ty  of reasons, including the child's ex t reme youthfulness; the child's 
lack of knowledge that  cer ta in  acts  are  cr iminal  or that  they can and should 
be reported;  and the dominating or coerc ive  influence of the perpet ra tor ,  
who may be a parent, family member ,  or close acquaintance;  

Limitations on the t ime within which to bring a cr iminal  action, which may 
be justified for most offenses, serve to hinder unjustifiably the prosecution 
of those who prey on part icularly young children, and thus endanger potent ia l  
future victims; and 

B .  

4 .  Because of the special nature of abuse and sex offenses against children, and 
the particularly heinous na ture  of these crimes, efforts  to prosecute  
perpetrators  should not be hampered  by the normal  s ta tu tory  l imita t ion 
period applicable to crimes against  adults. 

Therefore,  the legislature and people of this Sta te  find and declare  that  the purpose 
of this Act is to protect  the children of this S ta te  from child abuse and sex abuse by 
enabling prosecutions to be brought against  perpet ra tors  within a reasonable but 
more lengthened period of t ime than tha t  which applies to other  offenses. 

*Draf ted with the assistance of the Crime Vict ims Projec t  of the National Association of 
Attorneys General. 

VI-1 



Commentary 

It is understandable that children who have been sexually victimized often do not 
report the offense until some length of time has passed. A child may repress the 
incident, feel somehow responsible, or feel too ashamed to reveal it. If very young, they 
may not understand that the activity they are being subjected to is criminal, or that they 
can or should report it to someone. And if the offender is a member of the victim's 
family, a family friend, or an individual in some position of control or authority over the 
child, reporting may be difficult, if not impossible. Threats against the child to 
discourage reporting also are common. Because of these reasons, an offender can escape 
prosecution, since statutes of limitations in most states require that the government 
normally must bring a criminal action within a set period of time from the date of the 
offense. 

In most  s ta tes ,  the s t a tu to ry  l imi ta t ion  period b e y o n d w h i c h  prosecut ions  or civil 
lawsuits  cannot  c o m m e n c e  varies accord ing  to the  genera l  type or seve r i ty  of the c r ime  
or a l leged injury. Misdemeanors  may c a r r y  only a one -yea r  s t a t u t o r y  l imit ,  while 
felonies  may requ i re  prosecut ion within up to four years  of the da te  o f  the offense .  
Capi ta l  o f fenses ,  such as murder,  usual ly ca r ry  no t ime  l imi ta t ion  at all, and 
mans laughter ,  arson, and forgery  also may  be exc luded  from l imi ta t ion  periods. For 
c r imes  or to r t s  involving decept ion or profess iona l  ma lp rac t i ce ,  the  t ime  l imit  may not 
begin to run unti l  the decept ion  or profess ional  m a l p r a c t i c e  is ac tua l ly  d iscovered  or 
should reasonably  have been discovered through the  exerc i se  of due di l igence.  The 
ra t iona le  in those cases  is tha t  it is, of course ,  impossible to bring an ac t ion  when t he r e  
is no knowledge an of fense  has occurred .  The s i tuat ion of child sexual  abuse is 
analogous. Jus t  as an adult  who has been de f r auded  may not be aware  a c r ime  or injury 
has taken  place until  years  later ,  so a child may not r ea l i ze  his or her sexual  
v i c t imiza t ion  is an of fense  until  some t ime  has passed. And just  as a pa r t i cu la r ly  
successfu l  d e f r a u d e r  could escape prosecut ion  or l i t igat ion unless the s t a t u t o r y  l imi t  was 
extended, so could a child molester, particularly one who preys on very young victims or 
victims he can easily intimidate, be safe in knowing that many would not report his 
transgressions until no prosecution could proceed. 

Section 104 of this act is substantially similar to section 775.15(7), Florida Statutes, 
effective October l, 1984. Under that statute, the applicable limitation period for 
sexual offenses involving a child victim, including incest, begins to run when the offense 
is reported, or when the child turns 16, whichever comes first. In Alaska, prosecutions 
for sex Offenses against children under the age of 16 must be commenced within a year 
of either the report of the offense or the time the child turns 16, so long as no more than 
five years have elapsed since the time of the offense (Alaska Stat., section 
12.10.020(c)). Colorado recently lengthened to 10 years the time within which 
prosecutions for non-misdemeanor sex offenses against children can be initiated; the 
limitation period is five years for misdemeanor sex offenses (Colo. Rev. Stat. section 18- 
3-411). Minnesota and Washington lengthened their limitation periods from three years 
to seven years for any criminal sexual conduct involving a minor (Minn. Stats. Ann. chs. 
496, 588; Wash. Rev. Code section 9A.04.080); Idaho has increased its limitation period 
from three years to five years for any felony committed against a child (Idaho Code Ann. 
section 19-402); Iowa has lengthened applicable periods one year if a child is the victim 
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COMPETENCY OF CHILD WITNESSES 

R e c o m m e n d a t i o n  of  the  A t t o r n e y  Genera l ' s  Task  F o r c e  
on Fami ly  Vio lence  

Judges should adopt special court rules and procedures for child victims. 
should include.. ,  a presumption that children are competent to testify. 

These 

Proposed  Leg i s l a t ion*  

SECTION 101. FINDINGS AND PURPOSE 

A. The l eg i s l a t u r e  and people  of  this S t a t e  f ind  and  d e c l a r e  t h a t :  

. The t e s t i m o n y  of  chi ldren who a re  v i c t i m s  of  or  w i tnes ses  to  c r i m e s  needs  to  
be h e a r d  in cour t ,  in order  for  t h e  c r i m i n a l  j u s t i c e  s y s t e m  to  func t ion  
p rope r ly ;  

. The t e s t i m o n y  of  a child should n o t  be c o n s i d e r e d  l ack ing  in c red ib i l i ty  
s imp ly  because  o f  t he  f ac t  o f  a chi ld 's  age ;  and  

. Ju r i e s  or judges  ac t ing  as t r i e r s  o f  f a c t  in c r i m i n a l  p r o c e e d i n g s  should  be 
a l lowed  to d e t e r m i n e  the  c red ib i l i ty  o f  ch i ld  w i tnes se s  in l igh t  o f  al l  t h e  
c i r c u m s t a n c e s  of  t he  case ,  r a t h e r  t h a n  by any p r e c o n c e i v e d  not ions  t h a t  
ch i l d r en  a re  less  c red ib le  or c o m p e t e n t  t han  o t h e r  wi tnesses .  

B .  
T h e r e f o r e ,  t he  l eg i s l a tu re  and people  of  th is  S t a t e  f ind  and d e c l a r e  t h a t  t he  purpose  
of  this  Ac t  is t o  ensure  t h a t  ch i ldren  will  be a l l owed  to  t e s t i f y  in c r i m i n a l  cases  in 
which t h e y  m ay  be ca l led  as v i c t ims  or wi tnesses ,  and  t h a t  t he i r  t e s t i m o n y  will no t  
be c o n s i d e r e d  less  c red ib le  s imply beeause  o f  t he i r  age .  

SECTION 102. COMPETENCY OF CHILD VICTIMS AND WITNESSES. 

N o t w i t h s t a n d i n g  any  o t h e r  provis ion of  law or  ru le  o f  ev idenee ,  a chi ld ,  as de f i ned  by 
S t a t e  law, who is a v i c t im  of  or a wi tness  to  a c r i m i n a l  o f f ense  is c o m p e t e n t  to  be a 
wi tness ,  r ega rd l e s s  o f  age,  and shall  be a l l owed  to  t e s t i f y  in any jud ic ia l  p r o c e e d i n g  
r e l a t e d  to  t h e  o f f ense .  The  t r i e r  of  f ac t  shal l  be  p e r m i t t e d  to  d e t e r m i n e  t he  we igh t  and  
c red ib i l i ty  t o  be g iven  to  t he  t e s t imony .  

*Drafted with the assistance of the Crime Victims Project of the National Association of 
Attorneys General. 
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Commentary 

All the states recognize the centuries-old principle originating in Englishcommon 
law that there is no fixed age below which a child is incapable of testifying.i/ Almost 
half of the states, however, subje~ children below a certain age to special tests in order 
for them to qualify as witnesses, ~_z and a number of others require all witnesses to meet 
some qualifying criteria.-- In these states, children may be required to prove that they 
understand the nature of an oath or their duty to tell the truth, or they may be asked to 
demonstrate some capability for receiving impressions or remembering and relating facts 
accurately. Some children, particularly the youngest, though perfectly capable of 
relating the details of their own victimization, may be unable to understand or articulate 
unfamiliar or abstract concepts having to do with an oath or the truth, or initially may 
appear incapable of testifying competently because of fear or confusion concerning the 
proceedings. The result may be that the child is barred from testifying. And since the 
child victim is nearly always the only w]tTness in cases of child molestation or abuse, the 
prosecution may not be able to proceed.~1 

Competency provisions in the Federal Rules of Evidence and more than a fourth of 
the states declare, with limited exceptions, every witness competent t~ztestify in any 
judicial proceeding, regardless of age or any other special qualification.ml Under those 
provisions, all witnesses, except those expressly deemed incompetent under the rules (as 
in Rules 605 and 606 barring the judge and jurors as witnesses in a case), are allowed to 
testify, and it is up to the trier of fact to determine the weight and credibility to be 
given the testimony. This is the most comprehensive means of removing obstacles to 
children testifying, since it eliminates not only age disqualifications, but such other 
grounds of incompetence as ment~ capacity, religious belief, conviction of a crime, and 

interest in the outcome of a case. 

Several states with qualifying tests for child witnesses have chosen instead to 
create special exceptions for child victims of abuse or sexual offenses. These statutes 
recognize the seriousness and special circumstances of those crimes, and the inherent 
and pressing need for the child's testimony. Missouri and Utah provide that childre~ 
under ]{} years of age are competent to testify about their own sexual victimization," 
and Colorado's statute allows chil~l~en to testify in sex-offense cases without specifying 
they must be victims themselves.~Z (In all of these states, children l0 years of age and 
older are presumed competent. States in which the age of competency is higher would 
have to except children up to that higher age to accomplish the same objective of 
ensuring their testimony in sex-offense prosecutions.) Minnesota, while declaring 
incompetent those children under 10 who lack capacity to remember or relate facts 
truthfully, specifically allows qualifie~d, child sex-offense victims to use language 
appropriate for their age in testifying.~/ Alabama, Delaware, Illinois, Iowa, Maryland 
and Tennels~e also �9 laws eliminating the presumption of incompetency for child 

witnesses.=-=' 

Leading legal scholars have agreed that  children should be allowed to testify in 
court and that any question of the credibility and weight to be g've a child's testimony ~vle/n shown 
should be left to the jury or judge determining the facts in a case .  Studies have 
that young children have sufficient mental capaci~Y21and memory to testify to factual 
events, and that they have a high level of veracity. ~--v-~ Many experts are convinced that 
this is particularly true in cases of sexual abuse, since children generally have no 
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FOOT OT S 

More than 200 years ago the leading English case of Rex v. Brasier t i i  Leach 199, 
168 Eng. Rep. 202, 203 (1779), enunciated the following principle: 

. . . that an infant, though under the age of seven years, may 
be sworn in a criminal prosecution, provided such infant 
appears, on strict examination by the Court, to possess a 
sufficient knowledge of the nature and consequences of an oath 
. . . for there is no precise or fixed rule as to the time within 
which infants are excluded from giving evidence; but their 
admissibility depends upon the sense and reason they entertain 
to the danger and impiety of falsehoods, which is to be 
collected from their answers to questions propounded to them 
by the court; but if they are found incompetent to take an 
oath, their testimony cannot be received. 

In 1895, the U.S. Supreme Court held that a 5-1/2-year-old son of a murder victim 
was competent to testify (Wheeler v. United States~ 159 U.S. 523, 524-525): 

That the boy was not by reason of his youth, as a matter of 
law, absolutely disqualified as a witness, is clear. While no one 
would think of calling as a witness an infant only two or three 
years old, there is no precise age which determines the 
question of competency. This depends on the capacity and 
intelligence of the child, his appreciation of the difference 
between truth and falsehood, as well as of his duty to tell the 
former. The decision of this question rests primarily with the 
trial judge, who sees the proposed witness, notices his manner, 
his apparent possession or lack of intelligence as well as his 
understanding of the obligation of an oath. 

In seven states, a child above the age of l0 is presumed competent, while the court 
must determine the competence of those below that age: Ariz. Rev. Stat. Ann. 
section 12-2202; Idaho Code section 9-202; Ind. Code section 34-I-14-5 (applied to 
criminal matters via section 35-37-4-1; section 35-I-31-3); Mich. Stat. Ann. section 
27A-2163; Minn. Stat. section 595.02(1) (f); Ohio Rev. Code Ann. section 2317.01; 
Wash. Rev. Code section 5.60.050; Wyo. R. Evid. 601 and ll02. In two states the 
age of presumed competence is 12: La. Rev. Stat. 15:469; N.Y. Crim. Proc. Law 
section 60.20 (Consol.). Five states use the common-law standard presuming 
competence for children at least 14: New Hampshire, Rhode Island, South Carolina, 
Virginia, and West Virginia. Other statutes subjecting child witnesses to special 
qualifying tests include Ga. Code sections 24-9-1 and 24-9-5; Hawaii Rev. Stat. 
section 621-16; and Texas Code Crim. Proc. Ann. art. 38.06. 

Cal. R. Evid. 701; Kan. Stat. Ann. section 60-417; Ky. Rev. Stat. section 421.200; 
Me. R. Evid. 601; Mass. Gen. Laws ch. 233, section 20; Mont. R. Evid. 601; N.J. 
Rev. Stat. section 2A-Sl-1 and R. Evid. 17; N.C.R. Evid. 601; Vt. R. Evid. 601. 
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Code Ann. section 76-5-410. 

Ii. Wigmore, Evidence section 509, at 601: 

A rational view of the peculiarities of child-nature, and of the 
daily course of justice in our courts, must lead to the 
conclusion that the effort to measure a priori the degrees of 
trustworthiness in children's statements, and to distinguish the 
point at which they cease to be totally incredible and acquire 
some degree of credibility, is futile and unprofitable.. . 
Recognizing on the one hand the childish disposition to weave 
romances and to treat imagination for verity, and on the other 
the rooted ingenuousness of children and their tendency to 
speak straightforwardly what is in their minds, it must be 
concluded that the sensible way is to put the child upon the 
stand and let the story come out for what it may be worth. 

McCormick, supra note 4, at 140-141. 

12. B.V. Marin, D.L. Holmes, M. Guth, and P. Kova, The Potential of Children as 
Eyewitnesses: A Comparison of Children and Adults on Eyewitness Tasks, 3 Law 
and Human Behavior 295 (1979); Cohen and Harnick, the Susceptibility of Child 
Witnesses to Suggestion, 4 Law and Human Behavior 201, 202-3 (1980); Melton, 
Children's Competency to Testify, 5 Law and Human Behavior 73 (1981); Johnson 
and Foley, Differentiating Fact from Fantasy: The Reliability of Children's 
Memory, Journal of Social Issues 40:2, pp. 33-50 (1984); Goodman, The Child 
Witness: Conclusions and Future Directions for Research and Legal Practice, 
Journal of Social Issues 40:2, pp. 157-175 (1984). 

13. In State v. Manlovej 441 P. 2d 229, at 231 (N.M. 1968), the court ruled that "a child 
that has an adequate sense of the impropriety of falsehoods, does understand the 
nature of an oath in the proper sense of the term even though he may not know the 
meaning of the word oath and may never have heard that word before." 

14. Pattern Criminal Jury Instructions: Report of the Federal Judicial Center 
Committee to Study Criminal Jury Instructions, Federal Judicial Center (June 
1982). Pattern Jury Instruction No. 28 and its accompanying commentary read as 
follows: 

TESTIMONY OF A CHILD: CAUTIONARY INSTRUCTION 

You have heard the testimony of ~ and you may be 
wondering whether his young age should make any difference. 
What you must determine, as with any witness, is whether that 
testimony is believable. Did he understand the questions? 
Does he have a good memory? Is he telling the truth? 

Because young children may not fully understand what is 
happening here, it is up to you to decide whether ~ under- 
stood the seriousness of his appearance as a witness at this 
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BAIL REFORM 

President's Task Force Recommendation 

Legislation should be proposed and enacted to amend the bail laws to accomplish 
the following: 

a. Allow courts to deny bail to persons found by clear and convincing evidence to 
present a danger to the community; 

b. Give the prosecution the right to expedited appeal of adverse bail 
determinations, analogous to the right presently held by the defendant; 

c. Codify existing case law defining the authority of the court to detain 
defendants as to whom no conditions of release are adequate to ensure 
appearance at trial; 

d. Reverse, in the case of serious crimes, any standard that presumptively favors 
release of convicted persons awaiting sentence or appealing their convictions; 

e. Require defendants to refrain from criminal activity as a mandatory condition 
of release; and 

f. Provide penalties for failing to appear while released on bond or personal 
recognizance that are more closely proportionate to the penalties for the 
offense with which the defendant was originally charged. 

Proposed Model: The Bail Reform Aet of  1984" 

The recommendations of the President's Task Force with regard to bail were made 
to address what the Task Force termed the "imbalance between the legitimate and 
necessary interest of the victim in protection and the interest of the accused in 
procedural safeguards.. ." I__/ This imbalance is nowhere more apparent than in the area 
of bail, according to the Task Force: 

The legal system exists to protect both the accused and the 
community. However, the bail system, as it currently operates 
in many jurisdictions, addresses only the protection of the 
defendant, and completely ignores the victims. To be just, a 
syste .must be devised that serves the rightful needs of 
both.~-_ / 

*Analysis prepared with the assistance of the Crime Victims Project of the National 
Association of Attorneys General. 
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The broad base of support for giving judges the authority to weigh risks to 
community safety in pretrial release decisions is a reflection of the deep public concern 
about the growing problem of crimes committed by persons on release. The President's 
Task Force emphasized that this concern is particularly acute among victims: 

Victims who have been robbed or raped, and the families of 
those murdered by persons who were released on bail while 
facing serious charges and possessing a prior record of 
violence, simply cannot understand why these persons were 
free to harm them. When that same person is again released 
and returns to threaten or intimidate, these victims frequently 
lose al~f~ith in a justice system so obviously unable to protect 
them. o /  

While such measures as restricting the movement and/or activity of a defendant if 
released and providing for revocation of release upon the commission of a crime during 
the pretrial period may serve to reduce the rate of pretrial recidivism, it appears that 
there is a small but identifiable group of particularly dangerous defendants as to whom 
neither the imposition of stringent release conditions nor the prospect of revocation of 
release can reasonably assure the safety of the community or individual people. It is 
with respect to this limited group of offenders that legislatures are giving courts the 
power to deny release pending trial. The laws of 23 states and the District of Columbia 
now allow for pretrial detention when certain conditions indicating defendant 
dangerousness are met, 14] and a total of 32 states and the District of Columbia 
specifically recognize that defendan~djangerousness is an appropriate consideration in 
setting conditions of pretrial release. "--:~' 

These pretrial detention provisions vary considerably among the states, principally 
with regard to the circumstances under which detention is permitted. For example, only 
five states and the District of Columbia permit pretrial detention simply at the 
discretion of the judge in cases involving iv~lence or a dangerous crime, with no record 
of prior criminal involvement necessary..v~ Just one state accepts a finding of likely 
future dangerousness as sufficient grounds for detent~r), regardless of the defendant's 
prior record or the nature of the current charge, ""  and two other states permit 
detention of defendants charged with specific nolr~-~apital crimes (forcible rape, armed 
robbery, or kidnapping for purposes of extortion). 2-~~ The alleged commission of a felony 
by a defendant already on bail for another f ~ n y  charge is specific grounds for detention 
in ten states and the District of Columbia. 2-~I 2~ne jurisdictions authorize detention of 
defendants with a prior criminal conviction..uj Procedures for implementing these 
provisions are similarly diverse, with regard to whether special hearings are ~u i red ,  
what standard of proof is to be applied, and the length of permissible detention. 

The Federal Bail Reform Act of 1984 is designed to assure a forthright means of 
detaining dangerous offenders, as well as offenders likely to flee, pending trial and during 
appeal. Specifically, the provisions: (1) allow pretrial detention of a defendant if no 
condition of release will assure his appearance or the safety of specific individuals or the 
community; (2) allow judges and magistrates to consider danger to the community or 
individuals in setting pretrial release conditions other than financial conditions; (3) 
permit the imposition of additional types of release conditions, including probationary- 
type supervision; (4) provide procedures for revoking the release of a defendant who has 
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those offenses while on pretrial release, and no more than five years have elapsed since 
the date of conviction or the defendant's release from imprisonment for the offense, 

b 

whichever is later. 
r 

The second rebuttable presumption for pretrial detention arises in cases in which 
the defendant is charged with a drug-trafficking felony punishable by ten years or more 
of imprisonment, or with the use of a firearm to commit a felony. Obviously, the use of 
guns in committing a crime is a clear indication of dangerousness. Persons charged with 
major drug felonies also pose a significant risk of pretrial recidivism, since drug 
trafficking is carried on to an unusual degree by persons engaged in continuing patterns 
of criminal activity. Furthermore, flight to avoid prosecution is particularly high among 
persons charge d with major drug offenses because of the extremely lucrative nature of 
drug trafficking, and the fact that drug traffickers often have both the resources and 
foreign contacts to escape to other countries with relative ease to avoid prosecution for 
offenses punishable by lengthy prison sentences. Even the prospect of forfeiture of bond 
in the hundreds of thousands of dollars has proven to be ineffective in assuring the 
appearance of major drug traffickers. 

(An amendment to add federal explosives and felony firearm offenses as another 
category of offenses for which pretrial detention on g~p~nds of danger to the community 
is authorized is now under consideration by Congress. ~-2-~I) 

A detention hearing must be held, upon motion of the government, if the 
defendant is charged with a crime of violence, an offense for which the maximum 
sentence is life imprisonment or death, a drug-trafficking offense punishable by at least 
ten years, or if the defendant has two prior convictions for those offenses and is charged 
with any felony (section 3142(f)). The hearing also must be held if the government claims 
or if the judicial officer believes that there is a serious risk the defendant will flee, 
obstruct justice, or injure or intimidate a prospective witness or juror. 

The detention hearing is to be held immediately upon the person's first appearance 
before the judicial officer unless a continuance is sought by either the defendant or the 
government. Since the defendant will be detained during such a continuance, the period 
of a continuance sought by the defendant and of one sought by the state is confined to 
five and three days, respectively. An extension of the continuance may be granted, 
however, for good cause. 

The procedural requirements for the pretrial detention hearing are based on those 
of the District of Columbia statute which2v~}re held to meet constitutional due process 
requirements in United States v. Edwards.. ~-~-w The accused has a right to counsel, and to 
the appointment of counsel if he is financially unable to secure adequate 
representation. He is to be afforded an opportunity to testify, to present witnesses on 
his own behalf, to cross-examine witnesses who appear at the hearing, and to present 
information by proffer or otherwise. The presentation and consideration of information 
at a detention hearing need not conform to the rules of evidence applicable in criminal 

trials. 

The fact that a defendant is charged with any particular offense is not, in itself, 
sufficient to support a detention order. The judicial officer is required to consider the 
nature and circumstances of the offense, including whether it involved violence or drugs; 
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resources than others (well-to-do defendants buy their release, while poorer persons 
remain in jail). As the Senate Judiciary Committee pointed out: 

Providing statutory authority to conduct a hearing focusing on 
the issue of a defendant's dangerousness, and to permit an 
order of detention where a defendant poses such a risk to 
others that no form of conditional release is sufficient, would 
allow the courts to address the issue of pretrial criminality 
honestly and effectively. It would also be fairer to the 
defendant than the indirect method of achieving detention 
through the imposition of financial conditions beyond his 
reach. The defendant would be fully informed of the issue 
before the court, the state would be required to come forward 
with information to support a finding of dangerousness, and the 
defendant would be given an opportunity to respond directly. 
These b a i l  procedures promote candor, fairness, and 
effectivene~ for society, the victims of crime--and the 
defendant. ~-2-~ / 

Under the Bail Reform Act, financial conditions of release are specifically limited 
to the purpose of assuring the appearance of the defendant. A defendant who is a danger 
to the community remains dangerous even if he has posted a substantial money bond. In 
addition, the statute expressly provides that a judicial officer may not impose a financial 
condition of release that results in the pretrial detention of the defendant (section 
3142(c)): 

The purpose of this provision is to preclude the sub rosa use of 
money bond to detain dangerous defendants. However, its 
application does not necessarily require the release of a person 
who says he is unable to meet a financial condition of release 
that the judge has determined is the only form of conditional 
release that will assure the person's future appearance. Thus, 
for example, if a judicial officer determines that a $50,000 
bond is the only means, short of detention, of assuring the 
appearance of a defendant who poses a serious risk of flight, 
and the defendant asserts that, despite the judicial officer's 
finding to the contrary, he cannot meet the bond, the judicial 
officer may reconsider the amount of the bond. If he still 
concludes that the initial amount is reasonable and necessary, 
then it would appear that there is no available condition of 
release that will assure the defendant's appearance. This is the 
very finding which, under section 3142(e), is the basis for an 
order of detention, and therefore the judge may proceed with a 
detention hearing pursuant to section 3142(f) and order the 
defendant detained, if appropriate. The reasons for the 
judicial officer's conclusion that the bond was the only 
condition that could reasonably assure the appearance of the 
defendant, the judicial officer's finding that the amount of the 
bond was reasonable, and the fact that the defendant stated 
that he was unable to meet this condition would be set out in 
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APPEAL OF ADVERSE BAIL DECISION S 

Release of potentially dangerous defendants is a matter of grave public concern~ 
and bail decisions by individual judicial officers should be subject to review in the 
interest of public safety as well as the interest of defendants. The Bail Reform Act 
grants the government specific authority to appeal bail decisions to the same extent the 
authority is given defendants (section 3145). The appeal is heard by a court one step 
higher than the judicial officer who issued the original order. The statute stipulates that 
the appeal is to be heard promptly. 

PRESUMPTION AGAINST POST-CONVICTION RELEASE . 

Ther~5~is clearly no constitutional right to bail once a person has been 
convicted, ~-2-~I and the Bail Reform Act creates a statutory presumption against post- 
conviction release (section 3143). Once guilt of a crime has been established in a court 
of law, there is no reason to favor release pending imposition of sentence or appeal. The 
Act separately treats release pending sentence, release pending appeal by the defendant, 
and release pending appeal by the government. 

To release a defendant who is awaiting sentence, or has filed an appeal or a 
petition for a writ of certiorari, a judicial officer must find by clear and convincing 
evidence that the defendant is not likely to flee or pose a danger to the safety of any 
other person or the community. In the case of an appeal, the court must also 
affirmatively find that the appeal is not taken for the purpose of delay and that it raises 
a substantial question of law or fact that if decided in the defendant's favor is likely to 
result in reversal or an order for a new trial. In overcoming the presumption in favor of 
detention the burden of proof rests with the defendant. 

Appeals by the government from orders of dismissal of an indictment or 
information and for suppression of evidence involve situations in which the defendant has 
not been convicted. In these instances, the defendant is to be treated under section 
3142, the general provision governing release or detention pending trial. This means that 
the defendant may be detained if found to be a danger to the community or if no- 
conditions of release will assure his appearance in court. 

REFRAINING FROM CRIMINAL ACTIVITY AS A MANDATORY CONDITION OF 
RELEASE 

The problem of crime committed by defendants on release was addressed again by 
the President's Task Force in recommending that all d e f e n d a ~  be required to refrain 
from criminal activity as a mandatory condition of release, vv, The Bail Reform Act 
enacts this recommendation into law (section 3142(b)). The importance of the provision 
is twofold: first, to stress to released defendants that they must remain law-abiding 
during the term of their release; and second, to provide a basis for revoking release to 
return offending individuals to jail. 
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National Association of Attorneys General, Resolution, Winter Meeting (1983). 

American Bar Association, Standards Relating to the Administration of Criminal 
Justice:  Pretrial  Release, Standards 10-5.2, 10-5.8, and 10-5.9 (1978). 

National Conference of Commissioners on Uniform State Laws, Uniform Rules of 
Criminal Procedure, Rule 341 (1974). 

National District Attorneys Association, National Prosecution Standards: 
Pretrial  Release, Standard 10.8 (1977). 

National Association of Pretrial Services Agencies, Performance Standards and 
Goals for Pretrial Release and Diversion, Standard VII. 

President's Task Force Report, supra note 1 at 22-23. 

Lazar Institute, Pretrial Release: An Evaluation of Defendant Outcomes and 
Program Impact 48 (Washington, D.C., August 1981). 

Insti tute for Law and Social Research, Pretrial  Release and Misconduct in the 
District of Columbia 41 (April 1980) (hereinafter cited as the INSLAW Study). 

President's Task Force Report, supr_____~a note l at 22. 

Arizona, Arkansas, California, Colorado, Florida, Georgia, Hawaii, Illinois, 
Indiana, Iowa, Maryland, Massachusetts, Michigan, Nevada, New Mexico, New 
York, Rhode Island, Texas, Utah, Virginia, and Wisconsin. Many more states 
allow detention for offenses where the penalty is execution or life 
imprisonment. South Dakota and Washington require a finding of dangerousness 
even in capital offenses in order for pretrial detention to be allowed. 

Alabama, Alaska, Arizona, Arkansas, California, Colorado, Delaware, Florida, 
Georgia, Hawaii, Illinois, Indiana, Iowa, Maryland, Massachusetts, Michigan, 
Minnesota, Nebraska, Nevada, New Mexico, New York, North Carolina, South 
Carolina, South Dakota, Texas, Tennessee, Utah, Vermont, Virginia, Washington, 
and Wisconsin. 

Arizona, California, District of Columbia, Michigan, Virginia and Wisconsin. 
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28. 

29. 

30. 

31. 

32. 

33. 

34. 

35. 

36. 

The Iowa and Vermont Constitutions are typical: 

Iowa Constitution t art. I~ section 12: All persons shall, before conviction, be 
bailable, by sufficient sureties, except for capital offenses where the proof is 
evident, or the presumption great. 

Vermont Constitution~ ch. II, section 40: Excessive bail shall not be exacted for 
bailable offenses. All persons, unless sentenced, or unless committed for 
offenses punishable by death or life imprisonment when the evidence of guilt is 
great, shall be bailable by sufficient sureties. Persons committed for offenses 
punishable by death or life imprisonment, when the evidence of guilt is great, 
shall not be bailable as a matter of right. No person shall be imprisoned for 

debts. 

Arizona, California, Michigan, Nebraska, Texas, Utah, and Wisconsin are 
examples of states that amended their constitutions to permit pretrial detention 
of dangerous defendants. 

See S. Rep., ~ n o t e  26 at 10-11. 

Id__., at I 1. 

Id., at 16. 

Inquiries into the source of property used to secure release are commonly 
re fe r red  to as Nebbia hearings. United States v. Nebbia~ 357 F.2d 303 (2d Cir. 
1966). The judicial officer may also decline accept ing the property if the 
defendant  refuses to explain its source. See United States v. DeMorchena~ 330 
F. Supp. 1223 (S.D. Cal. 1970), in which the court  refused to accept  a $50,000 
surety bond secured by $55,000 delivered in cash to the bondsman until the 
defendant  presented evidence as to the source of the money. 

President 's  Task Force Report, supra note l, at 23. 

United States v. Baca~ 444 F. 2d 1292, 1296 (10th Cir.), cer t .  denied 404 U.S. 979 

(1971). 

This concept was endorsed in the commentary to the Uniform Rules of Criminal 
Procedure, supra note 7 at 64, citing an Arizona case to the effect that it is 
permissible to condition the pretrial release by a requirement that the defendant 
conduct himself as a law-abiding citizen, State of California v. Cassius 2 II0 

Ariz. 485 (1974). 
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BAIL REFORM ACT OF 1984 
H.J. Res. 648 

Comprehensive  Crime Control  Act  o f  1984 

CHAPTER I- -BAIL 

SEC. 202. This chapter  may be cited as the "Bail Reform Act of  
1984". 

SEC. 203. (a) Sections 3141 through 3151 of title 18, United States  
Code, are repealed and the following new sections are inserted in 
lieu thereof: 

"w 3141. Release and detention authority generally 
"(a) PENDING TRIAL.--A judicial officer who is authorized to order  

the arrest  of a person pursuant  to section 3041 of this title shall  
order that  an arrested person who is brought before him be released 
or detained, pending judicial proceedings, pursuant  to the  provisions 
of this chapter. 

"(b) PENDING SENTENCE OR APPEAL.--A judicial officer of a cour t  
of original jurisdiction over an offense, or a judicial officer of a 
Federal  appellate court, shall order that, pending imposition or 
execution of sentence, or pending appeal of conviction or sentence,  a 
person be released or detained pursuant  to the provisions of tl=~ 
chapter. 

"w 3142. Release or detention of  a defendant pending trial 
"(a) IN GENERAL--Upon the appearance before a judicial officer of 

a person charged with an offense, the  judicial officer shall issue an 
order that, pending trial, the person be-- 



i 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
! 

I 
I 
I 
I 

H. J. Res. 648--142 

"(K) execute an  agreement to forfeit upon failing to 
appear as required, such designated property, including 
money, as is reasonably necessary to assure the appearance 
of the person as required, and post with the court such 
indicia of ownership of the property or such percentage of 
the money as the judicial officer may specify; 

"(L) execute a bail bond with solvent sureties in such 
amount as is reasonably necessary to assure the appearance 
of the person as required; 

"(M} return to custody for specified hours following 
release for employment, "schooling, or other limited pur- 
po~,, s; and 

'(N) satisfy any other condition that is reasonably 
necessary to assure the appearance of the person as re- 
quired and to assure the safety of any other person and the 
community. 

The judicial officer may not impose a financial condition that results 
in the pretrial detention of the person. The judicial officer may at 
any time amend his order to impose additional or ctttlerent conal- 
tions of release. 

"(d) Tm~PORARY D ~ O N  TO PZR~rr REVOCATION OF CoNDrrmN- 
AL R~z, DEPORTATION, OR EXCLUSmN.--If the judicial officer 
determines tha t - -  

"(1) the person-- 
"(A) is, and was at the time the offense was committed, 

o n - -  
"(i) release pending trial for a felony under Federal, 

State, or local law; 
"(ii) release pending imposition or execution of sen~ 

tence, appeal of sentence or conviction, or compm~mn o, 
sentence, for any offense under Federal, State, or local 
law; or 

"(iii) probation or parole for any offense under Fed- 
eral, State, or local law; or 

"(B) is not a citizen of the United States or lawfully 
admitted for permanent residence, as dei'med in section 
101(a)(20) of the Immigration and Nationality Act (8 U.S.C. 
1101(a)(20)); and 

"(2) the person may flee or pose a danger to any other person 
or the community; 

he shall order the detention of the person, for a period of not more 
than ten days, excluding Saturdays, Sundays, and holidays, and 
direct the attorney for the Government to notify the appropriate 
court, probation or parole official, or State or local law enforcement 
official, or the appropriate official of the Immigration and Natural- 
ization Service. If the official fails or declines to take the person into 
custody during that period, the person shall be treated in accord- 
ance with the other provisions of this section, notwithstanding the 
applicability of other provisions of law governing release pending 
trial or deportation or exclusion proceedings. If temporary detention 
is sought under paragraph (1XB), the person has the burden of 
rOVing to the court that he is a citizen of the United States or is 
wfully admitted for permanent residence. 
"(e) DzrEN~ON.--If, after a hearing pursuant to the provisions of 

subsection (f), the judicial officer finds that no condition or combina- 
tion of conditions will reasonably assure the appearance of the 
person as required and the safety of any other person and the 
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a t to rney  for the Government,  seeks a continuance.  Except  for good 
cause, a continuance on motion of the  person may not exceed five 
days, and a continuance on motion of the  a t torney  for the  Govern- 
men t  may  not exceed three days. During a continuance, the  person 
shall be detained, and the judicial  officer, on motion of the  a t torney 
for the  Government  or on his own motion, may order that ,  while in 
custody, a person who appears  to be a narcotics addict receive a 
medical examination to de te rmine  whe the r  he is an addict. At the 
hearing, the person has the right to be represented by counsel, and, 
if  he is financially unable to obtain adequate  representat ion,  to have 
counsel appointed for him. The  person shall be afforded an opportu- 
nity to testify, to present witnesses on his own behalf, to cross- 
examine witnesses who appear  at  the  hearing, and to present  
information by proffer or otherwise.  The rules concerning admissi- 
bility of evidence in criminal t r ia ls  do not  apply to the presentat ion 
and consideration of information at  the  hearing. The facts the 
judicial officer uses to support  a finding pursuant  to subsection (e) 
tha t  no condition or combination of  conditions will reasonably 
assure the safety of any other  person and the communi ty  shall be 
supported by clear and convincing evidence. The person may be 
detained pending completion of the hearing. 

"(g) FACTORS TO Bz CONSIDEREI).--The judicial officer shall, in 
determining whether  there  are  conditions of release tha t  will rea- 
sonably assure the appearance of the  person as required and the 
safety of any other person and the communi ty ,  take into account  the 
available information concerning--  

"(1) the nature and c i rcumstances  of the offense charged, 
including whether  the offense is a cr ime of violence or involves 
a narcotic drug; 

"(2) the weight of the  evidence against  the person; 
"(3) the history and characteris t ics  of the person, including--  

"(A) his character,  physical  and mental  condition, family 
ties, employment,  financial resources, length of residence in 
the community, communi ty  ties, past  conduct, history relat- 
ing to drug or alcohol abuse, criminal  history, and record 
concerning appearance at court  proceedings; and 

"(B) whether, at  the t ime of the  current  offense or arrest,  
he was on probation, on parole, or on other  release pending 
trial, sentencing, appeal, or completion of sentence for an 
offense under Federal,  State,  or local law; and 

"(4) the nature and seriousness of the  danger to any person or 
the community that  would be posed by the person's release. In 
considering the conditions of release described in subsection 
(c)(2)(K) or (c)(2XL), the judicial  officer may upon his own 
motion, or shall upon the motion of the  Government,  conduct an 
inquiry into the source of  the  proper ty  to be designated for 
potential forfeiture or offered as collateral to secure a bond, and 
shall decline to accept the designation, or the use as collateral, 
of property that, because of  its source, will not reasonably 

,, assure the appearance of the  person as required. 
(h) CONTENTS OF RELEASE ORDER,pin a release order issued 

pursuant to the provisions of subsection (b) or (c), the judicial officer 
shall-- 

"(1) include a written statement that sets forth all the condi- 
tions to which the release is subject, in a manner sufficiently 
clear and specific to serve as a guide for the person's conduct; 
and 
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"(2) that  the appeal is not  for purpose of delay and raises a 
substantial  question of law or fact likely to result  in reversal  or 
an order for a new trial. 

If the judicial officer makes such findings, he shall order the  release 
of the person in accordance with the  provisions of section 3142 (b) or 
(c). 

"(C) RELEASE OR DETENTION PENDING APPEAL BY THE GOVERN ~ 
MENT.--The judicial officer shall t rea t  a defendant in a case in 
which an appeal has been taken by the United States pursuan t  to 
the provisions of section 3731 of this title, in accordance with the 
provisions of section 3142, unless the  defendant  is otherwise subject" 
to a release or detention order. 

"w 3144. Release or  detention of  a material  witness 
"If it appears  from an affidavit filed by a par ty  that  the  tes t imony 

of a person is material  in a criminal proceeding, and if it is shown 
that  it may become impracticable to secure the presence of the 
person by subpena, a judicial officer may  order the ar res t  of the 
person and t rea t  the person in accordance with the provisions 
of section 3142. No material  witness may  be detained because of 
inability to comply with any condition of release if the tes t imony of 
such witness can adequately be secured by deposition, and if fur ther  
detention is not necessary to prevent  a failure of justice. Release of a 
material  witness may be delayed for a reasonable period of t ime 
until  the deposition of the witness can be taken pursuan t  to the 
Federal  Rules of Criminal Procedure.  

"w 3145. Review and appeal of  a release or detention order 
"(a) REVIEW OF A RELEASE ORDER.--If a person is ordered released 

by a magistrate, or by a person o ther  than a judge of a court  having 
original jurisdiction over the offense and other  than a Federal  
appellate cour t - -  

"(1) the a t torney for the Government  may  file, with the  court  
having original jurisdiction over the offense, a .motion f o r  revo- 
cation of the order or amendment  of the conditions oi release; 
and 

"(2) the person may file, wi th  the court  having original jur'.m.- 
diction over the offense, a motion for amendment  of the  condi- 
tions of release. 

The motion shall be determined promptly. 
"CO) REVIEW OF A DETENTION ORDER.--If a person  is o rde red  

detained by a magistrate, or by a person other  than a judge of a 
court  having original jurisdiction over the offense and other  than  a 
Federal  appellate court, the person may i'fie, with the court  having 
original jurisdiction over the offense, a motion for revocation or 
amendment  of the order. The motion shall be determined promptly.  

"(C) APPEAL FROM A RELEASE OR DETENTION ORDI~...---An appe. al  
from a release or detention order, or from a aecLsmn denying 
revocation or amendment  of such an order, is governed by the 
provisions of section 1291 of title 28 and section 3731 of this title. 
The appeal shall be determined promptly. 

"w 3146. Penalty for failure to appear 
"(a) OFFENSE.--A person commits an offense if, after  having been 

released pursuant  to this chap te r - -  
"(1) he knowingly fails to appear  before a court as required by 

the conditions of his release; or 
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filing a motion with the district  court. A judicial officer may  issue a 
war ran t  for the arrest  of a person charged with violating a condition 
of release, and the person shall be brought before a judicial officer in 
the  district in which his arres t  was ordered for a proceeding in 
accordance with this section. To the extent  practicable, a person 
charged with violating the condition of his release tha t  he not 
commit  a Federal, State, or local crime during the period of release 
shall be brought before the judicial  officer who ordered the release 
and whose order is alleged to have been violated. The judicial officer 
sha l l  en ter  an order of revocation and detention if, af ter  a hearing, 
the judicial officer--  

"~1) finds that  there  is--  
"(A) probable cause to believe that  the person has com- 

mitted a Federal ,  State, or local crime while on release; or 
"(B) clear and convincing evidence tha t  the person has 

violated any other  condition of his release; and 
"(2) finds t h a t - -  

"(A) based on the factors set forth in section 3142(g), there  
is no condition or combination of conditions of release that  
will assure that  the person will not flee or pose a danger  to 
the safety of any other  person or the  community;  or 

"(B) the person is unlikely to abide by any condition or 
combination of conditions of release. 

If  there  is probable cause to believe that,~ while on release, the  
person committed a Federal,  State, or local felony, a rebut table  
presumption arises that  no condition or combination of conditions 
will assure that  the person will not pose a danger  to the  safety of 
any  other  person or the community.  If the judicial officer finds tha t  
there  are conditions of release tha t  will assure tha t  the person will 
not flee or pose a danger to the safety of  any o ther  person or the 
community,  and that  the person will abide by such conditions, he 
shall t reat  the person in accordance with the provisions of section 
3142 and may amend the conditions of releaseaccordingly.  

"(c) PROSECUTION FOR CONTEMPT.--The judge may  commence a 
prosecution for contempt, pursuant  to the provisions of section 401, 
if the  person has violated a condition of his release. 

"w 3149. Surrender  o f  an o f f e n d e r  by a surety  
"A person charged with an offense,  who is released upon the 

execution of an appearance bond with a surety,  may  be arres ted by 
the surety,  and if so arrested, shall be delivered promptly to a 
Uni ted  States marshal and brought  before a judicial officer. The 
judicial officer shall determine in accordance with the  provisions of 
section 3148(b) whether  to revoke the release of the  person, and may  
absolve the surety  of responsibility to pay all or par t  of the  bond in 
accordance with the provisions of Rule 46 of the Federal  Rules of 
Criminal  Procedure. The person so committed shall be held in 
official detention until released pursuant  to this chapter  or another  
provision of law. 

"w 3150. Applicabi l i ty  to a case  removed  f r o m  a State  cour t  

"The provisions of this chapter  apply to a criminal case removed 
to a Federal  court from a State  court.". 

(b) Section 3154 of title 18, United States Code, is a m e n d e d -  
(l) in subsection (1), by striking out  "and recommend appro- 

priate release conditions for each such person" and inserting in 
lieu thereof "and, where appropriate,  include a recommenda- 
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"detained or conditionally released pursuan t  to section 3142 of this 
title". 

(c) Section 3043 is repealed. 
(d) The following new section is added af ter  section 3061: 

"w 3062. General arrest  au thor i ty  for violat ion of release condit ions 
"A law enforcement  officer, who is authorized to arres t  for an 

offense committed in his presence, may  arrest  a person who is 
released pursuant  to chapter  207 if the  officer has reasonable 
grounds to believe that  the person is violating, in his presence, a 
condition imposed on the person pursuan t  to section 3142 (c)(2)(D), 
(c)(2)(E), (c)(2)(H), (c)(2)(I), or (c)(2)(M), or, if the violation involves a 
failure to remain in a specified insti tution as required, a condition 
imposed pursuant  to section 3142(c)(2)(J).". 

(e) The section analysis is a m e n d e d - -  
(1) by amending the i tem relat ing to section 3043 to read as 

follows: 

"3043. Repealed."; and 

(2) by adding the following new item after  the i tem relat ing to 
section 3061: 

"3062. General arrest authority for violation of release conditions.". 

Szc. 205. Section 3731 of ti t le 18, Uni ted States Code, is amended 
by adding after the second paragraph the  following new paragraph: 

"An appeal by the United States shall lie to a court  of appeals 
from a decision or order, entered by a district court  of the United 
States, granting the release of a person charged with or convicted of 
an offense, or denying a motion for revocation of, or modification of 
the conditions of, a decision or order  grant ing release.". 

S~.c. 206. The second paragraph  of section 3772 of title 18, United 
States Code, is amended by str iking out "bail" and insert ing in lieu 
thereof  "release pending appeal." 

Sv.c. 207. Section 4282 of title 18, United States Code, is 
a m e n d e d -  

(a) by striking out "and not admit ted  to bail" and substituting 
"and detained pursuant  to chapter  207"; and 

(b) by striking out "and unable to make bail". 
Sv.c. 208. Section 636 of title 28, Uni ted States Code, is amended by 

striking out "impose conditions of release under  section 3146 of title 
18" and inserting in lieu thereof  "issue orders pursuant  to section 
3142 of title 18 concerning release or detention of persons pending 
trial". 

Szc. 209. The Federal Rules of Criminal Procedure are amended 
as follows: 

(a) Rule 5(c) is amended by striking out "shall admit the defendant 
�9 ,, �9 . . to ball and inserting :n lieu thereof "shall detain or conditionally 

t" release the defendan . 
(b) The second sentence of rule 15(a) is amended by striking out 

"committed for failure to give bail to appear to testify at a trial or 
hearing" and inserting in lieu thereof "detained pursuant to section 
3144 of title 18, United States Cede". 

(c) Rule 40(f) is amended to read as follows: 
"(f) RZJ~ASZ OR DZTZN~ON.--If a person was previously detained 

or conditionally released, pursuant to chapter 207 of title 18, United 
States Code, in another district where a warrant, information, or 
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SENTENCING REFORM 

President's Task Force  Recommendat ion  

Legislation should be proposed and enacted to abolish parole and limit judicial 

discretion in sentencing. 

Proposed Model: The Sentenc ing  Reform Act  of  1984" 

Noting that victims consistently express anger and frustration with most current 
sentencing and parole systems, the President's Task Force deplored the virtually 
unlimited discretion given judges in imposing sentences and the authority granted parole 
boards to shorten drastically the amount of time served. The Task Force urged that 
legislatures create sentencing commissions that would establish a set of sentencing 
guidelines, taking into account variations in types of offenses, the degree of harm caused 
victims, and the prior convictions and background of each defendant. The result would 
be reduced sentencing disparity and increased certa~r)ty in knowing the actual time a 

" " C "  ,,.~ . u . /  particular offender will serve ( truth-ln-senten mg j. -- 

Studies have shown that ~]~nilar offenders committing similar offenses often were 
given very different sentences, z__! Such disparity is unfair not only to the defendant, but 
also to victims and the public, who cannot depend with any certainty on how an individual 
judge's own philosophy and predilections will affect the sentence handed down. Further, 
traditional parole practices ensure that the sentences imposed rarely come close to being 
the actual time served, and critics view parole boards as much too ready to release 
prisoners early. The impetus toward change has been bolstered by a number of studies 
concluding ~ a t  rehabilitative treatment has little discernible effect on offenders' 

recidivism. -- 

The past decade has seen significant changes to traditional sentencing practices in 
a number of states, as well as the Federal system. Sentencing is no longer dominated by 
adherence to a discretionary and rehabilitative model, whereby judges are allowed wide 
latitude in imposing sentences, and parole boards actually determine the amount of time 
served according to some judgment of a defendant's ,,rehabilitation." A number of states, 
often through legislatively created sentencing commissions or advisory committees 
formed by the judiciary, have developed guidelines setting sentence ranges based on the 
type and4}severity of the crime and the offender's individual background and criminal 
history. -- In addition, many states either have abolished parole release for the majority 
of offenders or have set definite limits on its use. ~/ Altogether, more than half the 
states have introduced a predominantly determinate sentencing strategy, and more than 

*Analysis prepared with the assistance of the Crime Victims Project of the National 
Association of Attorneys General. 
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The Senate Judiciary Commit tee  pointed out tha t  there  are several goals any 
sentencing reform legislation should meet:  

First, sentencing legislation should contain a comprehensive 
and consistent statement setting forth the purposes to be 
served by the sentencing system and the kinds and lengths of 
sentences available for offenders. 

Second, it should assure that sentences are fair both to the 
offenders and to society, and that such fairness is reflected 
both in the individual case and in the pattern of sentences in 
all criminal cases. 

Third, it should assure that the offender, the government 
personnel charged with implementing the sentence, and the 
general public are certain about the sentence and the 
reasons for it. 

Fourth, it should assure the availability of a full range of 
sentencing options f rom which to select the most 
appropriate sentence in a particular case. 

Fifth, it should assure that each stage of the sentencing and 
corrections process, from the imposition of sentence by the 
judge, and as long as the offender remains within the 
criminal justice system, is g e ~ d  toward the same goals for 
the offender and for society. 

The Committee concluded that current Federal law failed to accomplish any of 
these goals. The Sentencing Reform Act's solution was to revamp completely Federal 
sentencing procedures. 

Authorized sentences under the Act are a term of probation, a fine, or a term of 
imprisonment (18 U.S.C. section 3551). A fine may be imposed in addition to any other 
sentence. The sentencing court, in determining the particular sentence to be imposed, 
must consider the nature and circumstances of the offense; the history and 
characteristics of the defendant; the need for the sentence imposed to reflect the 
purposes of sentencing; the kinds of sentences available; the guidelines established by the 
Sentencing Commission, as well as any pertinent policy statement issued by that body; 
and the need to avoid unwarranted sentencing disparity (section 3553(a)). 

The court  is instructed to impose a sentence  within guideline ranges, absent some 
exceptional  aggravating or mitigating c i rcumstance  not considered by the Commission 
(section 3553(b)). The reasons for a part icular  sentence  must be s ta ted  in open court at 
the t ime of sentencing, and any deviation from the guidelines must be justified (section 
3553(c)). If rest i tut ion to the victim is not ordered, the court must s ta te  its reasons for 
not so ordering. An order of forfeiture in cer ta in  drug cases is required (section 3554). 
The court also may order a defendant to give notice to any victims of a fraudulent 
offense (section 3555). 
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Fines (sections 3571-3574) 

The Act sets maximum monetary fines that may be imposed for the various levels 
of criminal offenses, specifies the criteria to be considered before imposition of fines, 
and provides for the subsequent modification or remission of fines previously imposed. In 
so doing, it promotes the mechanism of fines as an effective sanction for white-collar 
crime and other highly profitable criminal offenses. There are no offenses for which a 
fine may not be imposed, and a fine may be imposed alone or in addition to any other 
sentence. Payment of a fine also may be made a condition of probation so that 
revocation of probation is available as a means of enforcing the fine. 

The fine levels set forth in the Act are considerably higher than those generally 
authorized by most current statutes, and are designed to establish an effective scale for 
pecuniary punishment and deterrence that will reflect current economic realities. 
Penalties for organizations are set at higher levels than those for individuals, taking 
cognizance of the fact that a sum of money that is sufficient to penalize or deter an 
individual may not be sufficient to penalize or deter an organization, both because the 
organization is likely to have more money available to it and because the sentence for an 
organization obviously cannot include a term of imprisonment. 

According to the Senate Judiciary Committee, it is intended that the increased 
fines permitted by the Act will help materially to penalize and deter white-collar crime 
and other highly profitable crime: 

Certainly no correctional aims can be achieved where the 
maximum sentence imposable is set at such a low level that 
it can be regarded merely as a cost of doing business - a 
cost that may in fact be more than offset by the gain from 
the illegal method of doing business. The need for such 
increased penalties is particularly apparent with regard to a 
corporate defendant which today can often divide a minor 
burden of payment among its many stockholders, or pass it 
on to consumers as a cost of doing business, with the result 
that lesser penalties may not be l ~ l t  either by the 
corporation or by its multiple owners. 

In determining the amount of the fine, the court is specifically required to 
consider the ability of the defendant to pay in view of the defendant's income, earning 
capacity, and financial resources, and if the defendant is an organization, the size of the 
organization. The court also is required to consider the burden that the fine will place on 
the defendant and on his dependents, any payment of restitution by the defendant or any 
requirement that the defendant make reparation to the victim, any effort by an 
organizational offender to discipline the persons responsible for the offense or ensure 
against recurrence of the offense, and any other equitable considerations that are 
pertinent. 

The court may authorize payment within a specified period of time or in 
installments. Clearly, if the defendant can earn the money to pay a certain fine over a 
period of time, there seems little justification for choosing imprisonment or a lesser fine 
if the higher fine would otherwise be clearly the most appropriate sentence. 
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jeopardy clause of the  U.S. Const i tu t ion  p rec ludes  inc rease  of a s e n t e n c e  once  imposed,  
the U.S. Supreme Cour t  has ruled tha t  such a p rocedure  under  Ti t le  X of t h~cg rgan ized  
Crime Control  Act  of 1970 (18 U.S.C. sec t ion  3576) is cons t i tu t iona l ly  sound. ~-2-u/ 

SENTENCING COMMISSION 

The Presidentially appointed U.S. Sentencing Commission established by the 
Sentencing Reform Act in 28 U.S.C. sections 991-998 bears the responsibility for 
establishing a uniform sentencing system to accomplish the statutory purposes of just 
punishment, deterrence, incapacitation, and rehabilitation. The Commission is instructed 
by the Act to examine the offense and offender characteristics that judges now consider 
in making sentencing determinations, and decide which of those should be reflected in 
the guidelines, which might justify a departure from the guidelines, and which ones 
should not affect the sentence at all. The guidelines should serve to structure, rather 
than eliminate, judicial discretion in sentencing, by enabling judges to make decisions in 
individua] cases in an informed, rational manner. 

For each offense, the guidelines will specify a variety of appropriate sentences, 
including probation with minimal or stringent conditions, fines of various levels, and 
imprisonment for various terms, depending on the particular history and characteristics 
of the defendant and the circumstances of the offense. Consequently, a particular 
offense might have a dozen or more suggested sentencing ranges, only one of which 
would fit a given case. If the guidelines recommend a term of imprisonment for a 
particular category of offense committed by a particular category of offender, the 
maximum of the sentencing range recommended may not exceed the minimum of that 
range by more than 25 percent (section 994(b)). (Proposed amendments provide that if 
the ma~f~um of the range is life imprisonment, the minimum shall not be less than 30 
years. ~__LJ) For a particular penal offense, therefore, while there might be numerous 
guideline ranges, each keyed to one or more variations in relevant factors, no one 
particular guideline range may vary by more than 25 percent from its minimum to its 
maximum. All the ranges together for that offense, however, would be expected to 
cover the spectrum from no, or little, imprisonment to the statutory maximum, or close 
to it, for the applicable class of offense. The breadth of the sentencing range provided in 
each guideline is a matter for the Commission to decide so long as it is within the 25 
percent limit. 

The statute lists a number of offense and offender characteristics that the 
Sentencing Commission is required to consider in fashioning guidelines (section 994(c) and 
(d)). The Commission must consider circumstances that would aggravate or mitigate the 
seriousness of an offense; the nature and degree of harm caused, including whether the 
offense involved property, irreplaceable property, a person or number of persons, or a 
breach of public trust; the community view of the gravity of a type of offense, and the 
public concern generated by that type; the deterrent effect a particular sentence may 
have on the commission of the offense by others; and the current incidence of the 
offense in the community and in the nation as a whole. Offender characteristics that 
must be considered include age; education; vocational skills; mental and emotional 
condition to the extent that such condition mitigates the defendant's culpability or to the 
extent that such condition is otherwise plainly relevant; physical condition, including 
drug dependence; previous employment record; family ties and responsibilities; 
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PAROLE 

Paro~eg/iS abolished by the Act for prisoners sentenced under the sentencir/g 
guidelines. The sentence imposed by the judge will be the sentence actually served, 
minus a small reduction for a prisoner's compliance with institutional regulations. If the 
prisoner will need post-sentence supervision, the judge shall decide at the time of 
sentencing, based on factors known then, what the conditions of the release will be. 

The Act recognizes that ,,truth-in-sentencing" can be achieved only by limiting 
parole as well as judicial discretion. In the federal system, as well as in most of the 
states, parole boards have had wide discretion to determine the actual release dates of 
prisoners, despite the sentence imposed by the court. Though existing parole guidelines 
may serve to control this discretion, they do not change the fact that a small group of 
parole commissioners, often removed from the public eye, can drastically shorten 
sentences according to their own ideas of the length particular offenders should serve. 
The credibility of the criminal justice system suffers severely as a result. As the 
President's Task Force on Victims of Crime wrote, "When victims hear the judge impose 
a life sentence, then meet the offender on the str~} a few years later because of his 
release on parole, they lose all faith in the system."-- 

One function supposedly served by parole boards has been to "even out" disparities 
in sentences imposed for similar offenses and offenders by different judges. With 
sentencing guidelines in place, the need for this function is eliminated. Sentencing 
courts, evaluating specific factors regarding the crime and the criminal, will impose 
punishment within set ranges, or explain publicly why they did not. Certainty in knowing 
the length of time a prisoner actually will serve will be the result. 
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II. 

12. 

13. 

14. 

15. 

16. 

Id__., pp. 74-75. 

S. 1236 and H.R. 2774, 99th Cong. 

Supra note 8, p. I06 

Supra note 12. 

Supr_~a note 8, p. 150. 

United States v. DiFrancesco (449 U.S. i17 (1980)). 
136-i 37): 

According to the Court (pp. 

The double jeopardy considerations that bar representation 
after an acquittal do not prohibit review of a sentence. We 
have noted ***the basic design of the double jeopardy 
provision, that is, as a bar against repeated attempts to 
convict with consequent subjection of the defendant to 
embarrassment, expense, anxiety, and insecurity, and the 
possibility that he may be found guilty even though 
innocent. The considerations, however, have no significant 
application to the prosecution's statutorily granted right to 
review a sentence. This limited appeal does not involve a 
retrial or approximate the ordeal of a trial on the basic 
issue of guilt or innocence. Under section 3576, the appeal 
is to be taken promptly and is essentially on the record of 
the sentencing court. The defendant, of course, is charged 
with knowledge of the statute and its appeal provision s , and 
has no expectation of finality in his sentence until the 
appeal is concluded or the time to appeal has expired. To be 
sure, the appeal may prolong the period and any anxiety that 
may exist, but it does so only for the finite period provided 
by the statute. The appeal is no more of an ordeal than any 
Government appeal under 18 U.S.C. section 3731 from the 
dismissal of an indictment or information. The defendant's 
primary concern and anxiety obviously relate to the 
determination of innocence or guilt, and that already is 
behind him. The defendant is subject to no risk of being 
harassed and then convicted, although innocent. 
Furthermore, a sentence is characteristically determined in 
large part on the basis of information, such as the 
presentence report, developed outside the courtroom. It is 
purely a judicial determination, and much that goes into it is 
the result of inquiry that is nonadversary in nature. 

The Court also held that there was no double jeopardy problem with the fact that 
the defendant's sentence could be increased on successful government appeal of 
the sentence, making clear that the bar against double punishments applied to a 
total punishment in excess of the statutory maximum for the offense, not to an 
increase in the sentence within statutory limits. (DiFrancesco~ at 138-139.) 
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SENTENCING REFORM ACT OF 1984 
H.J. Res. 648 

Comprehensive Crime Control Act of  1984 

CHAPTER II--SENTENCING REFORM 

Szc. 211. This chapter may be cited as the "Sentencing Reform 
Act of 1984" 

Szc. 212. (a) Title 18 of the United States Code is amended b y -  
(l) redesignating sections 3577, 3578, 3579, 3580, 3611, 3612, 

3615, 3617, 3618, 3619, 3620, and 3656 as sections 3661, 3662, 
3663, 3664, 3665, 3666, 3667, 3668, 3669, 3670, 3671, and 3672 of a 
new chapter 232 of title 18 of the United States Code, 
respectively; 

(2) repealing chapters 227, 229, and 231 and substituting the 
following new chapters: 

" C H A P T E R  2 2 7 - - S E N T E N C E S  

" S u b c h a p t e r  
3551 

" A .  G e n e r a l  P r o v i s i o n s  ............................................................ : .................................... 3561 
" B .  P r o b a t i o n  .................................................................................................................. 3571 
" C .  F i n e s  .......................................................................................................................... 3581 
" D .  I m p r i s o n m e n t  .................. : ....................................................................................... 
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H. J. Res. 648--153 

determining the sentence to be imposed. Such an order shall be 
t reated for administrat ive purposes as a provisional sentence of 
impr isonment  for the maximum term authorized by section 3581(b} 
for the  offense committed. The s tudy shall inquire into such mat ters  
as are  specified by the court and any other  mat te rs  that  the Bureau  
of Prisons or the professional consul tants  believe are per t inent  to 
the factors set forth in section 3553(a). The period of the s tudy may, 
in the discretion of the court, be extended for an additional period of 
not more t h a n  sixty days. By the expiration of the period of the 
study, or by the expiration of any extension granted by the court, 
the United States marshal  shall re turn  the defendant  to the court  
for final sentencing. The Bureau  of Prisons or the professional 
consultants  shall provide the court  with a wri t ten report of the 
per t inent  results of the study and make to the court  whatever  
recommendations the Bureau or the  consul tants  believe will be 
helpful to a proper resolution of the case. The report  shall include 
recommendations of the Bureau or the  consul tants  concerning the 
guidelines and policy staten,ents,  promulgated by the Sentencing 
Commission pursuant  to 28 U.S.C: 994(a), tha t  they believe are 
applicable to the defendant 's case. After  receiving the report  and the 
recommendations,  the court shall proceed finally to sentence the 
defendant  in accordance with the sentencing al ternat ives  and proce- 
dures available under this chapter.  

"(c) PRESENTENCE EXAMINATION AND REPORT BY PSYCHIATRIC OR 
PSYCHOLOGICAL EXAMINERS.--If the  court, before or after  its receipt 
of a report  specified in subsection (a) or (b) desires more information 
than  is otherwise available to it as a basis for determining the 
mental  condition of the defendant, it may order tha t  the defendant  
undergo a psychiatric or psychological examinat ion and that  the 
court  be provided with a wri t ten report  of the  results of the exami- 
nation pursuant  to the provisions of section 4247. 

"(d) DISCLOSURE OF PRESENTENCE REPORTS.--The court shall assure 
that  a report  filed pursuant  to this section is disclosed to the 
defendant,  the counsel for the defendant,  and the a t torney for the  
Government  at least ten days prior to the date set for sentencing, 
unless this minimum period is waived by the defendant.  

"w 3553. Imposit ion of  a sentence 
"(a) FACTORS TO BE CONSIDERED IN IMPOSING A SENTENCE.--The 

court shall impose a sentence sufficient, but not greater than neces- 
sary, to comply with the purposes set forth in paragraph (2) of this 
subsection. The court, in determining the particular sentence to be 
imposed, shall consider-- 

"(I) the nature and circumstances of the offense and the 
history and characteristics of the defendant; 

"(2) the need for the sentence imposed-- 
"(A) to reflect the seriousness of the offense, to promote 

respect for the law, and to provide just punishment for the 
offense; 

"(B) to afford adequate deterrence to criminal conduct; 
"(C) to protect the public from further crimes of the 

defendant; and 
"(D) to provide the defendant with needed educational or 

vocational training, medical care, or other correctional 
treatment in the most effective manner; 

"(3) the kinds of sentences available; 
"(4) the kinds of sentence and the sentencing range estab- 

lished for the applicable category of offense committed by the 

m 
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an t  forfeit property to the United States in accordance with the 
provisions of section 1963 of this ti t le or section 413 of the Compre- 
hensive Drug Abuse and Control Act of 1970. 

"w 3555. Order of  notice to victims 
"The court, in imposing a sentence on a defendant  who has been 

found guilty of an offense involving fraud or other intent ional ly  
deceptive practices, may order, in addition to the sentence tha t  is 
imposed pursuant  to the provisions of section 3551, tha t  the defend- 
an t  give reasonable notice and explanation of the conviction, in such 
form as the court may approve, to the victims of the offense. The 
notice may be ordered to be given by mail, by advertising in 
designated areas or through designated media, or by other approp.ri- 
ate means. In determining whether  to require the defendant  to give 
such notice, the court shall consider the factors set forth in section 
3553(a) to the extent that  they are applicable and shall consider the 
cost involved in giving the notice as it relates to the loss caused by 
the offense, and silall not require the defendant  to bear the costs of 
notice in excess of $20,000. 

"w 3556. Order of restitution 
"The court, in imposing a sentence on a defendant  who has been 

found guilty of an offense under  this title, or an offense under  
section 902 (h), (i), (j), or (n) of the Federal  Aviation Act of 1958 (49 
U.S.C. 1472), may order, in addition to the sentence tha t  is imposed 
pursuant  to the provisions of section 3551, tha t  the defendant  make 
resti tution to any victim of the offense in accordance with the 
provisions of sections 3663 and 3664. 

"w 3557. Review of  a sentence 
"The review of a sentence imposed pursuant  to section 3551 is 

governed by the provisions of section 3742. 

"w 3558. Implementation of a sentence 
"The implementation of a sentence imposed pursuant  to section 

3551 is governed by the provisions of chapter  229. 

"w 3559. Sentencing classification of  offenses  
"(a) CLASSIFICATmN.--An offense tha t  is not specifically classified 

by a letter grade in the section defining it, is classified-- 
"(1) if the maximum term of imprisonment authorized is--  

"(A) life imprisonment,  or if the maximum penal ty is 
death, as a Class A felony; 

"(B) twenty years or more, as a Class B felony; 
"(C) less than twenty years but ten or more years, as a 

Class C felony; 
"(D) less than ten years but  five or more years, as a Class 

D felony; 
"(E) less than five years but more than one year,  as a 

Class E felony; 
"(F) one year or less but  more than  six months, as a Class 

A misdemeanor; 
"(G) six months or less  but more than th i r ty  days, as a 

Class B misdemeanor; 
"(H) thir ty days or less but more than five days, as a 

Class C misdemeanor; or 
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"w 3563. Conditions of probation 
"(a) MANDATORY CONDITION$.--The court  shall provide, as an 

explicit condition of a sentence of p roba t ion- -  
"(1) for a felony, a misdemeanor,  or an infraction, tha t  the  

defendant  not commit  another  Federal ,  State,  or local crime 
during the term of probation; and 

"(2) for a felony, tha t  the defendant  also abide by at least  one 
condition set forth in subsection (b)(2), (bX3), or (b)(13). 

If the court has imposed and ordered execution of a fine and placed 
the defendent on probation, payment of the fine or adherence to the 
court-established installment schedule shall be a condition of the 
probation. 

"CO) DISCRETIONARY CONDITIONS.~The court may provide, as fur- 
ther conditions of a sentence of probation, to the extent that such 
conditions are reasonably related to the factors set forth in section 
3553 (aXl) and (aX2) and to the extent that such conditions involve 
only such deprivations of liberty or property as are reasonably 
necessary for the purposes indicated in section 3553(aX2), that the 
defendant-- 

"(1) support his dependents and meet other family responsi- 
bilities; 

"(2) pay a fine imposed pursuant to the provisions of subchap- 
ter C; 

"(3) make resti tution to a victim of the  offense pursuant  to 
the  provisions of section 3556; 

"(4) give to the victims of the offense the notice ordered 
pursuant  to the provisions of section 3555; 

"(5) work conscientiously at  suitable employment  or pursue  
conscientiously a cQurse of s tudy or vocational training tha t  will 
equip him for suitable employment;  

"(6) refrain, in the case of an individual, from engaging in a 
specified occupation, business, o r  profession bearing a reason- 
ably direct relationship to the conduct const i tut ing the offense, 
or engage in such a specified occupation, business, or profession 
only to a stated degree or under  stated circumstances; 

"(7) refrain from frequenting specified kinds of places or from 
associating unnecessarily with specified persons; 

"(8) refrain from excessive use of alcohol, or any use of a 
narcotic drug or other controlled substance, as dei'med in sec- 
tion 102 of the Controlled Substances Act (21 U.S.C. 802), with- 
out a prescription by a licensed medical practitioner; 

"(9) refrain from possessing a firearm, destructive device, or 
other dangerous weapon; 

"(10) undergo available medical, psychiatric, or psychological 
treatment, including treatment for drug or alcohol dependency, 
as specified by the court, and remain in a specified institution if 
required for that purpose; 

"(11) remain in the custody of the Bureau of Prisons during 
nights, weekends, or other intervals of time, totaling no more 
than the lesser of one year or the term of imprisonment author- 
ized for the offense in section 3581(b), during the first year of 
the term of probation; 

"(12) reside at, or participate in the program of, a community 
corrections facility for all or part of the term of probation; 

"(13) work in community service as directed by the court; 
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"w 3565. Revocation of  probation 
"(a} CONTINUATION OR REVOCATION.--If the defendant  violates a 

condition of probation at  any t ime prior to the expiration or termi- 
nat ion of the term of probation, the court may, after a hearing 
pursuant  to Rule 32.1 of the Federal  Rules of Criminal Procedure, 
and af ter  considering the factors set forth in section 3553(al to the 
extent  tha t  they are applicable-- 

"(1) continue him on probation, with or without extending the 
te rm of  modifying or enlarging the  conditions; or 

"(2) revoke the sentence of probation and impose any other 
sentence that  was available under  subchapter  A at the time of 
the initial sentencing. 

"(b) DELAYED REVOCATION.--The power of the court to revoke a 
sentence of probation for violation of a condition of probation, and to 
impose another sentence; extends beyond the expiration of the term 
of probation for any period reasonably necessary for the adjudica- 
tion of matters arising before its expiration if, prior to its expiration, 
a warrant or summons has been issued on the basis of an allegation 
of such a violation. 

"w 3566. Implementation of  a sentence  o f  probation 
"The implementation of a sentence of probation is governed by 

the provisions of subchapter A of chapter  229. 

"SUBCHAPTER C--FINES 
~'Sec, 
"3571. Sentence of fine. 
"3572. Imposition of a sentence of fine. 
"3573. Modification or remission of fine. 
"3574. Implementation of a sentence of fine. 

"SUBCHAPTER C--FINES 

"w 3571. Sentence of  fine 
"(a) IN GENERAL.--A defendant  who has been found guilty of an 

offense may be sentenced to pay a fine. 
"Co) AUTHORIZED FiNES.--Except as otherwise provided in this 

chapter,  the authorized fines a r e - -  
"(1) if the defendant is an individual--  

"(A) for a felony, or for a misdemeanor  resulting in the 
loss of human life, not more than  $250,000; 

"(B) for any other misdemeanor,  not more than  $25,000; 
and 

"(C) for an infraction, not more than  $1,000; and 
"(2) if the defendant is an organizat ion--  

"(A) for a felony, or for a misdemeanor resulting in the 
loss of human life, not more than  $500,000; 

"(B) for any other misdemeanor,  not more than $100,000; 
and 

"(C) for an infraction, not more than  $10,000. 

"w 3572. Imposit ion of  a sentence o f  fine 
"(a) FACTORS TO BE CONSIDERED IN IMPOSING FINE.--The court, in 

determining whether to impose a fine, and, if a fine is to be imposed, 
in determining the amount of the fine, the time for payment, and 
the method of payment, shall consider-- 
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"(h) STAY OF FINE PENDING APPEALS.--Unless exceptional circum- 
s tances exist, if a sentence to pay a fine is s tayed pending appeal, 
the  cour t  granting the stay shall include in such stay m 

"(1) a requirement  tha t  the  defendant ,  pending appeal, to 
deposit  the entire fine amount ,  or the  amoun t  due under  an 
ins ta l lment  schedule, during the pendency of  an appeal, in an 
escrow account in the registry of the distr ict  court, or to give 
bond for the payment  thereof; or 

"(2) an order restraining the defendant  from transferr ing or 
dissipating assets found to be sufficient, if sold, to meet  the 
defendant ' s  fine obligation. 

"(i) DELINQUENT FINE.--A fine is del inquent  if any portion of such 
fine is not  paid within thir ty days of when it is due, including any 
fines to be paid pursuant  to an ins ta l lment  schedule. 

"(j) DEFAULT.--A fine is in defaul t  if any portion of such fine is 
more than  ninety days delinquent.  When  a criminal fine is in 
default ,  the entire amount  is due with th i r ty  days of notification of 
the  default,  notwithstanding any ins ta l lment  schedule. 

"w 3573. Modification or remission o f  f ine 
"(a) PETITION FOR MODIFICATION OR REMISSION.--A defendant  who 

has been sentenced to pay a fine, and who- -  
"(1) can show a good faith effort  to comply with the terms of 

the  sentence and concerning whom the circumstances no longer 
exist  tha t  warranted the imposition of the  fine in the  amount  
imposed or payment  by the  ins ta l lment  schedule, may  at  any 
t ime petition the court  for - -  

"(A) an extension of the ins ta l lment  schedule, not to 
exceed two years except in case of incarcerat ion or  special 
circumstances; or 

"(B) a remission of all or par t  of the  unpaid portion 
including interest and penalties; or 

"(2) has voluntarily made rest i tut ion or reparat ion to the 
victim of the offense, may at  any t ime petit ion the court  for a 
remission of the unpaid portion of the  fine in an amount  not 
exceeding the amount  of such rest i tut ion or reparation.  

Any petition filed pursuant  to this subsection shall be filed in the 
cour t  in which sentence was originally imposed, unless tha t  court  
t ransfers  jurisdiction to another  court. The peti t ioner shall notify 
the  At torney General that  the petit ion has been filed within ten 
working days after filing. For the  purposes of clause (1), unless 
exceptional circumstances exist, a person may  be considered to have 
made  a good faith effort to comply with the  te rms of the sentence 
only after  payment  of a reasonable portion of the fine. 

"(b) ORDER OF MODIFICATION OR REMISSION.--If, after the filing of 
a petition as provided in subsection (a), the court finds that the 
circumstances warrant relief, the court may enter an appropriate 
order, in which case it shall provide the Attorney General with a 
copy of such order. 

"w 3574. Implementation of  a sentence  of  fine 
"The implementation of a sentence to pay a fine is governed by 

the  provisions of subchapter B of chapter  229. 
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extent  tha t  they are applicable, if it finds tha t  extraordi- 
nary  and compelling reasons war ran t  such a reduction and 
tha t  such a' reduction is consistent  with applicable policy 
s ta tements  issued by the Sentencing Commission; and 

"(B) the court  may modify an imposed term of imprison- 
ment  to the extent  otherwise expressly permit ted by s ta tu te  
or by Rule 35 of the Federal  Rules of Criminal Procedure;  
and 

"(2) in the case. of a defendant  who has been sentenced to a 
te rm of imprisonment  based on a sentencing range tha t  has 
subsequent ly  been lowered by the Sentencing Commission pur- 
suan t  to 28 U.S.C. 994(n), upon motion of the defendant  or the 
Director of the Bureau of Prisons, or on its own motion, the 
court  may reduce the term of imprisonment,  af ter  considering 
t h e  factors set forth in section 3553(a) to the  extent  tha t  they 
are  applicable, if such a reduction is consistent with applicable 
policy s ta tements  issued by the Sentencing Commission. 

"(d) INCLUSION OF AN ORDER TO LIMIT CRIMINAL ASSOCIATION OF 
ORGANIZED CRIME AND DRUG OFFENDERS.--The court, in imposing a 
sentence to a t e rm of imprisonment  upon a defendant  convicted of a 
felony set  forth in chapter  95 (racketeering) or 96 (racketeer  influ- 
enced and corrupt organizations) of this title or in the Comprehen- 
sive Drug Abuse Prevention and Control Act of 1970 (21 U.S.C. 801 
et seq.), or at any t ime thereaf ter  upon motion by the Director of the 
Bureau  of Prisons or a United States  at torney,  may  include as a par t  
of the  sentence an order tha t  requires tha t  the  defendant  not 
associate or communicate with a specified person, o ther  than his 
at torney,  upon a showing of probable cause to believe that  associa- 
tion or communication with such person is for the purpose of 
enabling the defendant to control, manage,  direct, finance, or other- 
wise part icipate in an illegal enterprise.  

"w 3583. Inclusion of  a term of  supervised release after imprison- 
ment 

"(a) IN GENERAL--The  cour t ,  in imposing a sentence to a term of 
imprisonment  for a felony or a misdemeanor,  may  include as a par t  
of the  sentence a requirement  tha t  the defendant  be placed on a 
t e rm of supervised release after  imprisonment.  

"(b) AUTHORIZED TERMS OF SUPERVISED RELEASE.--The authorized 
terms of supervised release are-- 

"(1) for a Class A or Class B felony, not more than three years; 
"(2) for a Class C or Class D felony, not more than two years; 

and 
"(3) for a Class E felony, or for a misdemeanor, not more than 

one year. 
"(C) FACTORS TO BE CONSIDERED IN INCLUDING A TERM OF SUPER- 

VISFJD RELEASE.--The court, in determining whether  to include a 
term of supervised release, and, if a term of supervised release is to 
be included, in determining the length of the  te rm and the condi- 
t ions of  supervised release, shall consider the factors set forth in 
section 3553 (a)(1), (a)(2XB), (a)(2)(D), (a)(4), (a)(5), and (a)(6). 

"(d) CONDITIONS OF SUPERVISED RELEASE.--The court  shall order, 
as  an explicit condition of supervised release, tha t  the  defendant  not 
commit  another  Federal, State, or local crime during the term of 
supervision. The court  may order, as a fur ther  condition of super- 
vised release, to the extent tha t  such condi t ion--  

"(1) is reasonably related to the  factors set forth in section 
3553 (a)(1), (aX2XB), and (aX2XD); 

i" 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
! 

I 
I 
I 
I 

H. J. Res. 648--165 

rently shall be treated for administrative purposes as a single, 
aggregate term of imprisonment. 
"w 3585. Calculation of a term of imprisonment 

"(a) COMMENCEMENT OF SENTENCV..--A sentence to a term of 
imprisonment commences on the date the defendant is received in 
custody awaiting transportation to, or arrives voluntarily to com- 
mence service of sentence at, the official detention facility at which 
the sentence is to be served. 

"(b) CREDIT FOR PRIOR Cus'rODY.--A defendant shall be given 
credit toward the service of a term of imprisonment for any time he 
has spent in official detention prior to the date the sentence com- 
m e n c e s -  

"(1) as a result of the offense for which the sentence was 
imposed; or 

"(2) as a result of any other charge for which the defendant 
was arrested after the commission of the offense mr which the 
sentence was imposed; 

that has not been credited against another sentence. 

"w 3586. Implementation of a sentence of imprisonment 
"The implementation of a sentence of imprisonment is governed 

by the pro~J~sions of subchapter C of chapter 229 and, if the sentence 
includes a term of supervised release, by the provisions of subchap- 
ter A of chapter 229. 

"CHAPTER 229--POSTSENTENCE 
ADMINISTRATION 

"Subchapter 
"A. Probation .................................................................................................................. 3601 
"B. Fines .......................................................................................................................... 3611 
"C. Imprisonment .......................................................................................................... 3621 

"SUBCHAPTER A--PROBATION 
41Seco 
"3601. Supervision of probation. 
"3602. Appointment of probation officers. 
"3603. Duties of probation officers. 
"3604. Transportation of a probationer. 
"3605. Transfer of jurisdiction over a probationer. 
"3606. Arrest and return of a probationer. 
"3607. Special probation and expungement procedures for drug possessor. 

"SUBCHAPTER A--PROBATION 

"w 3601. Supervision of probation 
"A person who has been sentenced to probation pursuant to the 

provisions of subchapter B of chapter 227, or placed on probation 
pursuant to the provisions of chapter 403, or placed on supervised 
release pursuant to the provisions of section 3583, sh .all, during the 
term imposed, be supervised by a prooation omcer to me aegree 
warranted by the conditions specified by the sentencing, court. 

"w 3602. Appointment of probation officers 
"(a) APPOXNVMENT.--A district court of the United States shall 

appoint qualified persons to serve, with or without compensation, as 
probation officers within the jurisdiction and under the direction of 
the court making the appointment. The court may, for cause, 
remove a probation officer appointed to serve with compensation, 

! 
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"w 3605. Transfer of jurisdiction over  a probationer 
"A court, af ter  imposing a sentence,  may  t ransfer  jurisdiction 

over a probat ioner  or person on supervised release to the district  
cour t  for any other  district to which the person is required to 
proceed as a condition of his probat ion or  release, or is permit ted to 
proceed, with the  concurrence of such Court. A later  t ransfer  of  
jurisdict ion may  be made in the  same manner .  A court  to which 
jurisdict ion is t ransferred under  this section is authorized to exer- 
cise all powers over the probationer or releasee tha t  are  permit ted 
by this subchapter  or subchapter  B or  D of chapter  227. 

"w 3606. Arrest and return of a probationer 
"If  there  is probable cause to believe tha t  a probat ioner  or a 

person on supervised release has violated a condition of his proba- 
tion or release, he may be arrested,  and, upon arrest ,  shall be taken  
wi thout  unnecessary delay before the  cour t  having jurisdiction over 
him. A probation officer may make  such an arres t  wherever  the  
probat ioner  or releasee is found, and m a y  make  the  ar res t  wi thout  a 
warrant .  The court  having supervision of the  probat ioner  or relea- 
see, or, if there is no such court, the court last having supervision of 
the probationer or releasee, may issue a warrant for the arrest of a 
probationer or releasee for violation of a condition of release, and a 
probation officer or United States marshal may execute the warrant 
in the district in which the warrant was issued or in any district in 
which the probationer or releasee is found. 

"w 3607. Special probation and expungement procedures for drug 
possessors 

"(a) PRE-JUDGMENT PRO~AT~ON.--If a person found guil ty of an 
offense described in section 404 of the Controlled Substances Act (21 
U.S.C. 844)--- 

"(1) has not, prior to the  commission of such offense, been 
convicted of violating a Federal  or Sta te  law relat ing to con- 
trolled substances; and 

"(2) has not previously been the subject of a disposition under 
this subsection; 

the court may, with the consent of such person, place him on 
probation for a term of not more than one year without entering a 
judgment of conviction. At any time before the expiration of the 
term of probation, if the person has not violated a condition of his 
probation, the court may, without entering a judgment of conviction, 
dismiss the proceedings against the  person and discharge him from 
probation. At the expiration of the term of probation, if the  person 
has not violated a condition of his probation, the  court  shall, wi thout  
enter ing a judgment  of conviction, dismiss the proceedings against  
the  person and discharge him from probation. If  the  person violates 
a condition of his probation, the court  shall proceed in accordance 
with the  provisions of section 3565. 

"(b) RECORD OF DlsPosrrIoN.--A nonpublic record of a disposition 
under  subsection (a), or a conviction tha t  is the  subject of an 
expungement  order under subsection (c), shall be retained by the 
Depar tment  of Justice solely for the  purpose of use by the courts  in 
determining in any subsequent proceeding whether  a person quali- 
ties for the disposition provided in subsection (a) or the expunge- 
men t  provided in subsection (c). A disposition under  subsection (a), 
or  a conviction that  is the subject  of an expungement  order under  
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of restitution, pursuant to section 3556, does not create any right of 
action against the United States by the person to whom restitution 
is ordered to be paid. 

"(d) NOTIFICATION OF DELINQUENCY.--Within ten working days 1 
after a fine is determined to be delinquent as proviae~ in sec~m~ 
3572(i), the Attorney General shall notify the person whose fine is 
delinquent, by certified mail, to inform him that  the fine is 
delinquent. 

"(e) NOTIFICATION OF DEFAULT.--Within ten working days after a 
fine is determined to be in default as provided in section 3572(j), the 
Attorney General shall notify the person defaulting, by certified 
mail, to inform him that the fine is in default and the entire unpaid 
balance, including interest and penalties, is due within thir ty days. 

"(f) INTEREST, MONETARY PENALTIES FOR DELINQUENCY, AND DE- 
FAULT.--Upon a determination of willful nonpayment, the court 
may impose the following interest and monetary penalties: 

"(1) INTESEST.--Notwithstanding anY other provision of law, 
interest at the rate of 1 per centum per month, or 12 per centum 
per year, shall be charged, beginning the thirty-first day after 
sentencing on the first day of each month during which any fine 
balance remains unpaid, including sums to be paid pursuant to 
an installment schedule. 

"(2) MONETARY PENALTIES FOR DELINQUENT FINES.--Notwith- 
standing any other provision of law, a penalty sum equal to 10 
per centum shall be charged for any portion of a criminal fine 
which has become delinquent. The Attorney General may waive 
all or part of the penalty for good cause. 

"w 3613. Civil remedies for satisfaction of  an unpaid fine 
"(a) LIEN.--A i'me imposed pursuant to the provisions of subchap- 

ter C of chapter 227 is a lien in favor of the United States upon all 
property belonging to the person fined. The lien arises at the time of 
the entry of the judgment and continues until the liability is satis- 
fied, remitted, or set aside, or until it becomes unenforceable pursu- 
ant to the provisions of subsection (b). On application of the person 
freed, the Attorney General shall--  

"(1) issue a certificate of release, as described in section 6325 
of  the Internal Revenue Code, of any lien imposed pursuant to 
this section, upon his acceptance of a bond described in section 
6325(a)(2) of the Internal Revenue Code; or 

"(2) issue a certificate of discharge, as described in section 
6325 of the Internal Revenue Code, of any part of the person's 
property subject to a lien imposed pursuant to this section, upon 
his determination that the fair market  value of that  part of 
such property remaining subject to and available to satisfy the 
lien is at least three times the amount of the fine. 

"(b) EXPIRATION OF LIEN.--A lien becomes unenforceable and 
liability to pay a fine expires-- 

"(1) twenty years after the entry of the judgment; or 
"(2) upon the death of the individual fined. 

The period set forth in paragraph (1) may be extended, prior to its 
expiration, by a written agreement between the person freed and 
the Attorney General. The running of the perma set forth in para- 
graph (1) is suspended during any interval for which the running of 
the period of limitations for collection of a tax would be suspended 
pursuant to section 6503(b), 6503(c), 6503(f), 6503(i), or 7508(a)(1XI) of 
the Internal Revenue Code of 1954 (26 U.S.C. 6503(b), 6503(c), 6503(f), 
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"SUBCHAPTER C--IMPRISONMENT 
' 4 S ~  . 

"3621. Imprisonment of a convicted person. 
"3622. Temporary release of a prisoner. 
"3623. Transfer of a prisoner to State authority. 
"3624. Release of a prisoner. 
"3625. Inapplicability of the Administrative Procedure Act. 

"SUBCHAPTER C - - I M P R I S O N M E N T  

"w 3621. Impr isonment  of  a convicted person  
"(a) COMMZ~ENT TO Cus'rODV OF BUREAU OF PRISONS.--A person 

who has been sentenced to a t e rm o f  impr i sonment  pursuant  to the 
provisions of subchapter  D of chap te r  227 shall be committed to the 
custody of the Bureau of Prisons unti l  the  expirat ion of the term 
imposed, or until earlier released for sa t isfactory behavior pursuant  
to the  Provisions of section 3624. 

"(b) PLACE OF IMPRISONMENT.--The Bureau  of Prisons shall desig- 
nate  the  place of the prisoner 's imprisonment .  The Bureau  may 
designate any available penal or  cor rec t iona l  facility tha t  meets 
min imum standards of heal th and habi tabi l i ty  established by the 
Bureau,  whether  maintained by the  Federal  Government  or other- 
wise and whether  within or without  the  judicial  district  in which the 
person was convicted, tha t  the Bureau  de te rmines  to be appropriate  
and suitable, considering-- 

"(1) the resources of the facility contemplated;  
"(2) the nature and circumstances of the  offense; 
"(3) the history and characteris t ics  of the  prisoner; 
"(4) any s ta tement  by the  cour t  t ha t  imposed the  sen tence- -  

"(A) concerning the purposes  for which the sentence to 
imprisonment was determined to be warrant~a;, or . . . . . .  

' (B) recommending a type  of  penal  or  correctional t a c m w  
as appropriate; and 

"(5) any pert inent  policy s t a t emen t  issued by t h e  Sentencing 
Commission pursuant  to section 994(a)(2) of t i t le gts. 

The Bureau  may at any time, having regard for the  same matters ,  
direct the transfer of a prisoner from one penal  or  correctional 
facility to another. 

"(C) DELIVERY OF ORDER OF COMMITMENT.--When a prisoner, pur- 
suant  to a court order, is placed in the  custody of a person in charge 
of a penal or correctional facility, a copy of the  order shall be 
delivered to such person as evidence of  this au thor i ty  to hold the  
prisoner, and the original order, with the  re turn  endorsed thereon, 
shall be returned to the court tha t  issued it. 

"(d) DELIVERY OF PRISONER FOR COURT APpEARANCES.--The Uni ted 
States marshal  shall, without charge, br ing a prisoner into court  or 
re turn  him to a prison facility- on order  of a cour t  of the  United 
States or on writ ten request of an a t to rney  for the  Government.  

"w 3622. Temporary release of  a prisoner 
"The Bureau of Prisons may release a prisoner from the place of 

his imprisonment for a limited period if such release appears to be 
consistent with the purpose for which the  sentence was imposed and 
any pert inent  policy s ta tement  issued by the Sentencing Commis- 
sion pursuant  to 28 U.S.C. 994(a)(2), if such release otherwise a.p- 
pears to be consistent with the public interest  and if there  LS 
reasonable cause to believe that  a prisoner will honor the t rust  to be 
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of his life, shall receive credit toward the service of his sentence, 
beyond the t ime served, of fifty-four days at  the  end of each year  of 
his term of imprisonment,  beginning after  the  first year  of the  term, 
unless the  Bureau  of Prisons determines that ,  during tha t  year,  he 
has not  satisfactorily complied with such inst i tut ional  disciplinary 
regulat ions as have been approved by the  Attorney Genera l  and 
issued to the  prisoner. If  the  Bureau determines  that ,  during tha t  
year,  the prisoner has not satisfactorily complied with such institu- 
tional regulations, he shall receive no such credit toward  service of 
his sentenc~e or shall receive such lesser credit as the  Bureau  
determines  to be appropriate.  The Bureau 's  de terminat ion shall be 
made within fifteen days after  the end of each year  of the  sentence. 
Such credit toward service of sentence vests at  the t ime tha t  it is 
received. Credit tha t  has vested may not later  be withdrawn,  and 
credit  tha t  has not been earned may not la ter  be granted.  Credit  for 
the  last year  or portion of a year  of the term of impr isonment  shall 
be prorated and credited within the last six weeks of the  sentence. 

"(c) PRE-RELEASE CUSTODY.--The Bureau  of Prisons shall, to the 
extent  practicable, assure tha t  a prisoner serving a t e rm of impris- 
onment  spends a reasonable part, not to exceed six months,  of the 
last 10 per centum of the te rm to be served under  conditions that  
will afford the prisoner a reasonable opportuni ty  to adjust  to and 
prepare  for his re-entry into the community.  The Uni ted  States 
Probat ion System shall, to the  extent  practicable, Offer assistance to 
a prisoner during such pre~release custody. 

"(d) ALLOTMENT OF CLOTHING, FUNDS, AND TRANSPORTATION. m 
Upon the release of a prisoner on the expiration of  his term of 
imprisonment,  the Bureau of Prisons shall furnish him within  

"(1) suitable clothing; 
"(2) an amount  of money, not more than $500, de termined by 

the Director to be consistent with the needs of the offender and 
the public interest, unless the Director determines  tha t  the 
financial position of the offender is such that  no sum should be 
furnished; and 

"(3) t ransportat ion to the place of his conviction, to his bona 
fide residence within the  United States, or to such other  place 
within the United States as may be authorized by the Director. 

"(e) SUPERWSmN AFrER RELEASE.--A prisoner whose sentence 
includes a term of supervised release af ter  imprisonment  shall be 
released by the Bureau of Prisons to the supervision of a probation 
officer who shall, during the term imposed, supervise the  person 
released to the degree warranted  by the conditions specified by the 
sentencing court. The term of supervised release commences on the 
day the person is released from imprisonment.  The te rm runs 
concurrent ly  with any Federal, State, or local term of probation or 
supervised release or parole for another  offense to which the person 
is subject or becomes subject during the term of supervised release, 
except tha t  it does not run during any period in which the person is 
imprisoned, other  than during limited intervals as a condition of 
probation or supervised release, in connection with a conviction for 
a Federal,  State, or local crime. No prisoner shall be released on 
supervision unless such prisoner agrees to adhere to an insta l lment  
schedule, not to exceed two years except in special circumstances,  to 
pay for any fine imposed for the offense committed by such prisoner. 

! 
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(b) The chapter analysis of part II of title 18, United States Code, 
is amended by striking out the items relating to chapters 227, 229, 
and 231, and inserting in lieu thereof the following: 

"227. Sen tences  ............................................................................................................... 3551 
"229. Pos t -Sentence  Administrat ion .......................................................................... 3601 
"231. Repealed ................................................................................................................. 
"232. Miscellaneous Sentencing Provisions ............................................................. 3661". 

SEC. 213. (a) Chapter 235 of title 18, United States Code, is 
amended by adding the following new section at  the end thereof: 

"w 3742. R e v i e w  o f  a sentence  

"(a) APPEAL BY A DEFENDANT.--A defendant may file a notice of 
appeal in the district court for review of an otherwise final sentence 
if the sentence-- 

"(1) was imposed in violation of law; 
"(2) was imposed as a result of an incorrect application of the 

sentencing guidelines issued by the Sentencing Commission 
pursuant to 28 U.S.C. 994(a); or 

"(3) was imposed for an offense for which a sentencing guide- 
line has been issued by the Sentencing Commission pursuant to 
28 U.S.C. 994(aX1), and the sentence is grea ter  t h a n m  

"(A) the sentence specified in the applicable guideline to 
the extent that the sentence includes a greater  f'me or term 
of imprisonment or term of supervised release than the 
maximum established in the guideline, or includes a more 
limiting condition of probation or supervised release under 
section 3563 (b)(6) or (b)(11) than the maximum established 
in the guideline; and 

"(B) the sentence specified in a plea agreement, if any, 
under Rule 11 (e)(1)(B) or (e)(1)(C) of t he  Federal Rules of 
Criminal Procedure; or 

"(4) was imposed for an offense for which no sentencing 
guideline has been issued by the Sentencing Commission pursu- 
ant  to 28 U.S.C. 994(aX1) and is greater  than the sentence 
specified in a plea agreement, if any, under Rule 11 (e)(1)(B) or 
(e)(1)(C) of the Federal Rules of Criminal Procedure. 

" ( b )  APPEAL BY THE G O V E R N M E N T . - - T h e  Government may file a 
notice of appeal in the district court for review of an otherwise f'mal 
sentence if the sentence-- 

"(1) was imposed in violation of law; 
"(2) was imposed as a result of an incorrect application of the 

sentencing guidelines issued by the Sentencing Commission 
pursuant to 28 U.S.C. 994(a); 

"(3) was imposed for an offense for which a sentencing guide- 
line has been issued by the Sentencing Commission pursuant to 
28 U.S.C. 994(a)(1), andthe sentence is less t h a n w  

"(A) the sentence specified in the applicable guideline to 
the extent that the sentence includes a lesser f'me or term 
of imprisonment or term of supervised release than the 
minimum established in the guideline, or includes a less 
limiting condition of probation or supervised release under 
section 3563 (b)(6) or (b)(11) than the minimum established 
in the guideline; and 

"(B) the sentence specified in a plea agreement, if any, 
under Rule 11 (e)(1)(B) or (e)(1)(C) of the Federal Rules of 
Criminal Procedure; or 
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"(3) was not imposed in violation of law or imposed as a result 
of an incorrect application of the sentencing ,~uidelines, and is 
not unreasonable, it shall affirm the sentence.. 

(b) The sectional analysis of chapter 235 of title 18, United States 
Code, is amended by adding the following new item after the item 
relating to section 3741: 
"3742. Review of a sentence.". 

SEc. 214. Chapter  403 of title 18, Uni ted States Code is amended as 
follows: 

(a) Section 5037 is amended- -  
(1) by redesignating subsection (c) as subsection (d); and 
(2) by striking out subsections (a) and (b) and insert ing the 

following new subsections in lieu thereof: 
"(a) If the  court  finds a juvenile to be a juveni le  delinquent,  the 

cour t  shall hold a disposition hear ing  concerning the  appropriate  
disposition no later  than  twenty court  days af ter  the  juvenile  delin- 
quency hear ing unless the court  has ordered fu r the r  s tudy pursuan t  
to subsection (e). After the disposition hearing,  and af ter  considering 
a n y p e r t i n e n t  policy s ta tements  p romulga t ed  by the Sentencing 
Commission pursuant  to 28 U.S.C. 994, the  court  may suspend the 
findings of juvenile delinquency, en ter  an order  of rest i tut ion p.ursu- 
an t  to section 3556, place him on probation, or commit  h im to 
official detention. With respect to release or detention pending an 
appeal or a petition for a writ  of cert iorari  af ter  disposition, the 
court  shall proceed pursuan~ to the  provisions of chapter  207. 

"(b) The term for which probation may  be ordered for a juvenile 
found to be a juvenile delinquent may not ex t end - -  

"(1) in the case of a juvenile who is less than  eighteen years  
old, beyond the lesser of__ 

"(A) the date when the juvenile  becomes twenty-one 
years  old; or 

"(B) the maximum te rm tha t  would be authorized by 
section 3561(b) if the juvenile had been tried and convicted 
as an adult; or 

"(2) in the case of a juvenile  who is between eighteen and 
twenty-one years  old, beyond the lesser of - -  

"(A) three years; or 
"(B) the maximum te rm tha t  would be authorized by 

section 3561(b) if the juvenile had been tried and convicted 
as an adult. 

The provisions dealing with probation set forth in sections 3563, 
3564, and 3565 are  applicable to an order  placing a juvenile on 
probation. 

"(c) The term for which official detent ion m a y  be ordered for a 
juveni le  found to be a juvenile del inquent  may  not ex tend- -  

"(1) in the case of a juvenile who is less than  eighteen years  
old, beyond the lesser of-- 

"(A) the date when the juvenile becomes twenty-one 
years  old; or 

"(B) the maximum te rm of impr isonment  tha t  would be 
authorized by section 3581(b) if the  juvenile  had been tried 
and convicted as an adult; or 

"(2) in the case of a juvenile who is between eighteen and 
twenty-one years old-- 

"(A) who if convicted as an adult  would be convicted of a 
Class A, B, or C felony, beyond five years; or 
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(3) in subdivision (a)(2), by adding ", except tha t  the court 
shall advise the defendant of any right to appeal his sentence" 
after "nolo contendere" in the second sentence; 

(4) by amending the first sentence of subdivision (c)(1) to read 
as follows: 

"A probation officer shall make a presentence investigation and 
report  to the court before the imposition of sentence unless the court 
finds that  there is in the record information sufficient to enable the 
meaningful  exercise of sentencing authori ty pursuant  to 18 U.S.C. 
3553, and the court explains this finding on the  record."; 

(5) by amending subdivision (c)(2) to read as follows: 
"(2) REPORT.--The report of the presentence investigation shall 

conta in--  
"(A) information about the history and characteristics of the 

defendant, including his prior criminal record, if any, his finan- 
cial condition, and any circumstances affecting his behavior 
tha t  may be helpful in imposing sentence or in the correctional 
t rea tment  of the defendant; 

"(B) the classification of the offense and of the  defendant  
under  the categories established by the Sentencing Commission 
pursuant  to section 994(a) of title 28, that  the probation officer 
believes to be applicable to the defendant 's  case; the  kinds of 
sentence and the sentencing range suggested for such a category 
of offense committed by Such a category of defendant  as set 
forth in the guidelines issued by the Sentencing Commission 
pursuant  to 28 U.S.C. 994(a)(1); and an explanation by the  
probation officer of any factors that  may indicate tha t  a sen- 
tence of a different kind or of a different length than  one within 
the applicable guideline would be more appropriate under  all 
the circumstances; 

"(C) any pert inent  policy s ta tement  issued by the  Sentencing 
Commission pursuant  to 28 U.S.C. 994(a)(2); 

"(D) verified information stated in a nonargumentat ive  style 
containing an assessment of the financial, social, psychological, 
and medical impact upon, and cost to, any individual against 
whom the offense has been committed; 

"(E) unless the court orders otherwise, information concern- 
ing the nature and extent of nonprison programs and resources 
available for the defendant; and 

"(F) such other information as may be required by the court."; 
(6) in subdivision (c)(3)(A), by deleting "exclusive of any rec- 

ommendations as to sentence" and inserting in lieu thereof 
", including the information required by subdivision (c)(2) but 
not including any final recommendation as to sentence,"; 

(7) in subdivision (c)(3)(D), delete "or the Parole Commission"; 
(8) in subdivision (c)(3)(F), delete "or the Parole Commission 

pursuant  to 18 U.S.C. w167 4205(c), 4252, 5010(e), or 5037(c)" and 
substitute "pursuant  to 18 U.S.C. w 3552(b)"; and 

(9) by deleting "imposition of sentence is suspended, or dispo- 
sition is had under 18 U.S.C. w 4205(c)," in subdivision (d). 

(b) Rule 35 is amended to read as follows: 

"Rule 35. Correction of  Sentence 
"(a) CORRECTION OF A SENTENCE ON REMAND.--The court shall 

correct a sentence that is determined on appeal under 18 U.S.C. 3742 
to have been imposed in violation of law, to have been imposed as a 



i 
I 
I 
I 
I 
I 
I 
I 
I 
i 
I 
I 
I 
I 

H. J. P~. 648--181 

appropriate official of a ~te or subdi~ion of a state for 
the purpose of e~o~mg such law.". 

~) The Table of Rules that precedes Rule I is amended as follows: 
(I) The item relating to Rule 35 m amended to read as follows: 

"35. Correction of Sentence. 
"(a) Correction of a sentence on remand. 
"Co) Correction of a sentence for changed circumstances.". 

(2) The item relating to Rule 38 is amended to read as follows: 

"38. Stay of Execution. 
"(a) Death. 
"(b) Imprisonment. 
"(c) Fine. 
"(d) Probation. 
"(e) Criminal forfeiture, notice to victims, and restitution. 
"(f) Disabilities.". 

SEC. 216. (a) The Rules of Procedure for the Trial of Misdemeanors 
Before United States Magistrates are amended by adding the follow- 
ing new rule at the end thereof: 

"Rule 9. Definition 
"As used in these rules, ' ,pe, t ty offense' means a Class B or C 

misdemeanor or an infraction..  
(b) The Table of Rules that precedes Rule 1 is amended by adding 

at the end thereof the following new item: 
"9. Definition.". 

Szc. 217. (a) Title 28 of the United States Code is amended by 
adding the following new chapter after chapter 57: 

" C H A P T E R  5 8 - - U N I T E D  S T A T E S  S E N T E N C I N G  
C O M M I S S I O N  

*'Sec. 
"991.-United States Sentencing Commission; establishment and purposes. 
"992. Terms of office; compensation. 
"993. Powers and duties of Chairman. 
"994. Duties of the Commission. 
"995. Powers of the Commission. 
"996. Director and staff. 
"997. Annual report. 
"998. Definitions. 

"w 991. United States Sentencing Commission; establishment and 
purposes 

"(a) There is established as an independent commission in the 
judicial branch of the United States a United States Sentencing 
Commission which shall consist of seven voting members and one 
nonvoting member. The President, after consultation with repre- 
sentatives of judges, prosecuting attorneys, defense attorneys, law 
enforcement officials, senior citizens, victims of crime, and others 
interested in the criminal justice process, shall appoint the voting 
members of the Commission, by and with the advice and consent of 
the Senate, one of whom shall be appointed, by and with the advice 
and consent of the Senate, as the Chairman. At least three of the 
members shall be Federal judges in regular active service selected 
after considering a list of six judges recommended to the President 
by the Judicial Conference of the United States. Not more than four 

i 
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"w 993. Powers and duties of Chairman 
"The Chairman shall-- 

"(a) call and preside at meetings of the Commission, which 
shall be held for at least two weeks in each quarter after the 
members of the Commission hold part-time positions; and 

"(b)direct-- 
"(1) the preparation of requests for appropriations for the 

Commission; and 
"(2) the use of funds made available to the Commission. 

"w 994. Duties of the Commission 
"(a) The Commission, by affirmative vote of at least four members 

of the Commission, and pursuant to its rules and regulations and 
consistent with all pertinent provisions of this title and title 18, 
United States Code, shall promulgate and distribute to all courts of 
the United States and to the United States Probation System n 

"(1) guidelines, as described in this section, for use of a 
sentencing court in determining the sentence to be imposed in a 
criminal case, includingn 

"(A) a determination whether  to impose a sentence to 
probation, a fine, or a term of imprisonment; 

"(B) a determination as to the appropriate amount of a 
fine or the appropriate length of a term of probation or a 
term of imprisonment; 

"(C) a determination whether a sentence to a term of 
imprisonment should include a requirement that  the de- 
fendant be placed on a term of supervised release after 
imprisonment, and, if so, the appropriate length of such a 
term; and 

"(D) a determination whether multiple sentences to 
terms of imprisonment should be ordered to run concur- 

, rently or consecutively; 
'(2) general policy statements regarding application of the 

guidelines or any other aspect of sentencing or sentence imple- 
mentation that in the view of the Commission would fur ther  the 
purposes set forth in section 3553(aX2) of title 18, United States 
Code, including the appropriate use of-- 

"(A) the sanctions set forth in sections 3554, 3555, and 
3556 of title 18; 

"(B) the conditions of probation and supervised release 
set forth in sections 3563(b) and 3583(d) of title 18; 

"(C) the sentence modification provisions set forth in 
sections 3563(c), 3573, and 3582(c) of title 18; 

"(D) the authority granted under rule ll(eX2) of the 
Federal Rules of Criminal Procedure to accept or reject a 
plea agreement entered into pursuant to rule ll(e)(1); and 

"(E) the temporary release provisions set forth in section 
3622 of title 18, and the prerelease custody provisions set 
forth in section 3624(c) of title 18; and 

"(3) guidelines or general policy statements regarding the 
appropriate use of the probation revocation provisions set forth 
in section 3565 of title 18, and the provisions for modification of 
the term or conditions of probation or supervised release set 
forth in sections 3563(c), 3564(d), and 3583(e) of title 18. 

"(b) The Commission, in the guidelines promulgated pursuant to 
subsection (aX1), shall, for each category of offense involving each 
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"(e) The Commission shall assure that  the guidelines and policy 
statements, in recommending a term of imprisonment or length of a 
term of imprisonment, reflect the general inappropriateness of con- 
sidering the education, vocational skills, employment record, family 
ties and responsibilities, and community ties of the defendant. 

"(f) The Commission, in promulgating guidelines pursuant to 
subsection (aX1), shall promote the purposes set forth in section 
991(b)(1), with particular attention to the requirements of subsection 
991(b)(1)(B) for providing certainty and fairness in sentencing and 
reducing unwarranted sentence disparities. 

"(g) The Commission, in promulgating guidelines pursuant to 
subsection ~a)(1) to meet the purposes of sentencing as set forth in 
section 3553(a)(2) of title 18, United States Code, shall take into 
account the nature and capacity of the penal, correctional, and other 
facilities and services available, and shall make recommendations 
concerning any change or expansion in the nature or capacity of 
such facilities and services that  might become necessary as a result 
of the guidelines promulgated pursuant to the provisions of this 
chapter. The sentencing guidelines prescribed under this chapter 
shall be formulated to minimize the likelihood that  the Federal 
prison population will exceed the capacity of the Federal prisons, as 
determined by the Commission. 

"(h) The Commission shall assure that  the guidelines will specify a 
sentence to a term of imprisonment at or near the maximum term 
authorized by section 3581(b) of title 18, United States Code, for 
categories of defendants in which the defendant is eighteen years 
old or older and--  

"(1) has been convicted of a felony that  is--  
"(A) a crime of violence; or 
"(B) an offense described in section 401 of the Controlled 

Substances Act (21 U.S.C. 841), sections 1002(a), 1005, and 
1009 of the Controlled Substances Import and Export Act 
(21 U.S.C. 952(a), 955, and 959), and section 1 of the Act of 
September 15, 1980 (21 U.S.C. 955a); and 

"(2) has previously been convicted of two or more prior felo- 
nies, each of which is-- 

"(A) a crime of violence; or 
"(B) an offense described in section 401 of the Controlled 

Substances Act (21 U.S.C. 841), sections 1002(a), 1005, and 
1009 of the Controlled Substances Import and Export Act 
(21 U.S.C. 952(a), 955, and 959), and section 1 of the Act of 
September 15, 1980 (21 U.S.C. 955a). 

"(i) The Commission shall assure that the guidelines will specify a 
sentence to a substantial term of imprisonment for categories of 
defendants in which the defendant-- 

"(1) has a history of two or more prior Federal, State, or local 
felony convictions for offenses committed on different occasions; 

"(2) committed the offense as part of a pattern of criminal 
conduct from which he derived a substantial portion of his 
income; 

"(3) committed the offense in furtherance of a conspiracy with 
three or more persons engaging in a pattern of racketeering 
activity in which the defendant participated in a managerial or 
supervisory capacity; 

"(4) committed a crime of violence that  constitutes a felony 
while on release pending trial, sentence, or appeal from a 
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observations, comments, or questions pertinent to the work of the 
Commission whenever they believe such commun.icat~on would be 
useful, and shall, at least annually, submit to the wommmmon 
written report commenting on the operation of the Commission's 
guidelines, suggesting changes in the guidelines that  appear to be 
warranted, and otherwise assessing the Commission's work. 

"(o) The Commission, at or after the beginning of a regular session 
of Congress but not later than the first day of May, shall report to 
the Congress any amendments of the guidelines promulgated pursu- 
ant  to subsection (a)(1), and a report of the reasons therefor, and the 
amended guidelines shall take effect one hundred and eighty days 
after the Commission reports them, except to the extent the effec- 
tive date is enlarged or the guidelines are disapproved or modified 
by Act of Congress. 

"(p) The Commission and the Bureau of Prisons shall submit to 
Congress an analysis and recommendations concerning maximum 
utilization of resources to deal effectively with the Federal prison 
population. Such report shall be based upon consideration of a 
variety of alternatives, including-- 

"(1) modernization of existing facilities; 
"(2) inmate classification and periodic review of such classifi- 

cation for use in placing inmates in the least restrictive facility 
necessary to ensure adequate security; and 

"(3) use of existing Federal facilities, such as those currently 
within military jurisdiction. 

"(q) The Commission, within three years of the date of enactment  
of the Sentencing Reform Act of 1983, and thereafter  whenever it 
finds it advisable, shall recommend to the Congress that  it raise or 
lower the grades, or otherwise modify the maximum penalties, of 
those offenses for which such an adjustment appears appropriate. 

"(r) The Commission shall give due consideration to any petition 
filed by a defendant requesting modification of the guidelines uti- 
lized in the sentencing of such defendant, on the basis of changed 
circumstances unrelated to the defendant, including changes i n -  

"(1) the community view of the gravity of the offense; 
"(2) the public concern generated by the offense; and 
"(3) the deterrent effect particular sentences may have on the 

commission of the offense by others. 
Within one hundred and eighty days of the filing of such petition 
the Commission shall provide written notice to the defendant 
whether or not it has approved the petition. If the petition is 
disapproved the written notice shall contain the reasons for such 
disapproval. The Commission shall submit to the Congress at  least 
annually an analysis of such written notices. 

"(s) The Commission, in promulgating general..policy .statements 
regarding the sentencing modification provlsmns m section 
3582(cX1XA) of title 18, shall describe what should be considered 
extraordinary and compelling reasons for sentence reduction, in- 
cluding the criteria to be applied and a list of. specific examples. 
Rehabilitation of the defendant alone shall not be considered an 
extraordinary and compelling reason. 

"(t) If the Commission reduces the term of imprisonment recom- 
mended in the guidelines applicable to a particular offense or 
category of offenses, it shall specify by what amount the sentences of 
prisoners serving terms of imprisonment that are outside the appli- 
cable guideline ranges for the offense may be reduced. 
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time to time require and as may be produced consistent with 
other law; 

"(9) monitor the performance of probation officers with 
regard to sentencing recommendations, including application of 
the Sentencing Commission guidelines and policy statements; 

"(10) issue instructions to probation officers concerning the 
application of Commission guidelines .and policy statements; 

(11) arrange with the head oz any other Federal agency for 
the performance by such agency of any function of the Commis- 
sion, with or without reimbursement; 

"(12) establish a research and development program within 
the Commission for the purpose of-- 

"(A) serving as a clearinghouse and information center 
for the collection, preparation, and dissemination of infor- 
mation on Federal sentencing p.ractices; and 

"(B) assisting and serving m a consulting capacity to 
Federal courts, departments,  and agencies in the develop- 
ment,  maintenance, and coordination of sound sentencing 
practices; 

"(13) collect systematically the  data obtained from studies, 
research, and the empirical experience of public a n d  private 
ag,encies concerning the sentencing process; 

'(14) publish data concerning the  .sentencing process; .. 
"(15) collect systematically and "_di~_semm_a_ve miorm.a~mn. COon ~ 

cerning sentences actually imposed, and the reia~mnsmp o 
such sentences to the factors set forth in section 3553(a) of title 
18, United States Code; 

"(16) collect systematically and disseminate information re- 
garding effectiveness of sentences imposed; . .  , 

(17) devise and conduct, in various geograpmcai locations, 
seminars and workshops providing continuing studies for per- 
sons engaged in the sentencing field; 

"(18) devise and conduct periodic t ra ining programs of in- 
struction in sentencing techniques for judicial and probat!on 
personnel and other persons connected with the  sentencing 
process; 

"(19) study the feasibility of developing guidelines for the 
disposition of juvenile delinquents; 

"(20) make recommendations to Congress concerning modifi- 
cation or enactment  of statutes relating to sentencing, penal, 
and correctional matters that  the Commission finds to be neces- 
sary and advisable to carry out an effective, humane  and 
rational sentencing policy; 

"(21) hold hearings and call witnesses tha t  might  assist the 
Commission,, in the exercme" of its" powers or dutms,." �9 a n d  

(22) perform such other functions as are reqmred to permit  
Federal courts to meet their responsibilities under  section 
3553(a) o f  title 18, United States Code, and to permit  others 
involved in the Federal criminal justice system to meet  their  
related responsibilities. 

"(b) The Commission shall have such other powers and duties and 
shall perform such other functions as may be necessary to carry out 
the  purposes of this chapter, and may delegate t o  any member  o r  
designated person such powers as may ve appropriate o~ner ~nan ~ne 
power to establish general policy s tatements  and guidelines pursu- 
an t  to section 994(a) (1) and (2), the issuance of general policies and 
promulgation of rules and regulations pursuant  to subsection (a)(1) 
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REPEALERS 

Szc. 218. (a) The following provisions of t i t le 18, Uni ted States 
Code, are repealed: 

(1) section 1; 
(2) section 3012; 
(3) sections 4082(a), 4082(b), 4082(c), 4082(e), 4084, and 4085; 
(4) chapter 309; 
(5) chapter 311; 
(6) chapter 314; 
(7) sections 4281, 4283, and 4284; and 
(8) chapter 402. 

Redesignate subsections in section 4082 accordingly: -- -- . f 
(b) The item relating to sec~lon i m t.ne .sec~1onaa analysm 

chapter I of title 18, United States Code, m amenaea to reaa: 

"1. Repeaaed.". 

(C) The item relating to section 3012 in the sectional analysis of 
chapter 201 of title 18, United States Code, is amended to read: 

"3012. Repealed.". 

(d) The chapter analysis of Par t  III_of title 18, United States Code, 
is amended by amending the items relating to- -  

(l) chapters 309 and 311 to read as follows: 
"309. Repealed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  , ............................................. , .  
"311�9 Repealed .................................................................................................................. 

and 
(2) chapter  314 .to read as follows: 

"314. Repealed .................................................................................................................. 

(e) The items relating to sections 4084 and 4085 in the sectional 
analysis of chapter 305 of title 18, United States Code, are amended 
to read as follows: 
"4084. Repealed. 
"4085. Repealed.". 

(f) The sectional analysis of chapter 315 of title 18, United States 
Code, is amended by amending the items relating to--  

(l) section 4281 to read: 
"4281. Repealed."; and 

(2) sections 4283 and 4284 to read as follows: 
"4283. Repealed. 
"4284. Repealed.". 

(g) The item relating to chapter  402 in the chapter analysis of Par t  
IV of title 18, United States Code, is amended to r ead  as follows: 
"402. Repealed ................................................................................................................. 

SEC. 219. (a) Sections 404(b) and 409 of the Controlled Substances 
Act (21 U.S.C. 844(b) and 849) are repealed. 

(b) Section 404(a) of the Controlled Substances Act (21 U.S,C. 
844(a)) is amended by deleting the designation "(a)" at the beginning 
of the subsection. 

TECHNICAL AND CONFORMING AMENDMENTS 

SEC. 220. The Immigration and Nationality Act (8 U.S.C. 1101 et 
seq.) is amended as follows: 

I 
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(2) in paragraph (2), by deleting "not less than ninety days 
and". 

(h) Section 3156(b)(2) is amended by deleting "petty offense as 
defined in section 1(3) of this title" and substituting "Class B or C 
misdemeanor or an infraction". 

(i) Section 3172(2) is amended by deleting "petty offense as defined 
in section 1(3) of this title" and substituting "Class B or C misde- 
meanor or an infraction". 

(j) Section 3401 is amended--  
(1) by repealing subsection (g) and redesignating (h) to (g); and 
(2) in subsection (h), by deleting "petty offense case" and 

substituting "Class B or C misdemeanor case, or infraction 
c a s e ,  o 

(k) Section 3670 (formerly section 3619) is amended by deleting 
"3617" and "3618" and substituting "3668" and "3669", respectively. 

(1) Section 4004 is amended by deleting "record clerks, and parole 
officers" and substituting "and record clerks". 

(m) Chapter 306 is amended as follows: 
(1) Section 4101 is amended--  

(A) in subsection (f), by adding ", including a term of 
supervised release pursuant to section 3583" after "supervi- 
sion"; and 

(B) in subsection (g), by deleting "to a penalty of imprison- 
ment the execution of which is suspended and" and substi- 
tuting "under which", and by deleting "the suspended" and 
substituting "a". 

(2) Section 4105(c) is a m e n d e d -  
(A) in paragraph (1), by deleting "for good time" the 

second place it appears and substituting "toward service of 
sentence for satisfactory behavior"; 

(B) in paragraphs (1) and (2), by deleting "section 4161" 
and substituting "section 3624(b)"; 

(C) in paragraph (1), by deleting "section 4164" and sub- 
stituting section 3624(a)"; 

(D) by repealing paragraph (3); 
(E) by amending paragraph (4) to read as follows: 

"(3) Credit toward servme of sentence may be withheld as 
provided in section 3624(b) of this title."; and 

(F) by redesignating paragraphs accordingly. 
(3) Section 4106 is a m e n d e d -  

(A) in subsection (a), by deleting "Parole Commission" 
and substituting "Probation System"; 

(B) by amending subsection (b) to read as follows: 
"(b) An offender transferred to the United States to serve a 

sentence of imprisonment shall be released pursuant to section 
3624(a) of this title after serving the period of time specified in the 
applicable sentencing guideline promulgated pursuant to 28 U.S.C. 
994(a)(1). He shall be released to serve a term of supervised release 
for any term specified in the applicable guideline..The provisions of 
section 3742 of this title apply to a sentence to a term of imprison- 
ment  under this subsection, and the United States court of appeals 
for the district in which the offender is imprisoned after transfer to 
the United States has jurisdiction to review the period of imprison- 
ment  as though it had been imposed by the United States district 
court."; and 

(C) by repealing subsection (c). 
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(2) in subsection (g)(3), by adding ", supervised release," after 
"parole", and by adding "supervised release," after "parole,". 

SEc. 229. Section 504(a) of the  Labor Managemen t  Reporting and 
Disclosure Act of 1959 (29 U.S.C. 504(a)) and section 411(a) of the 
Employee Retirement  Income Security Act of 1974 (29 U.S.C. 
1111(a)) are a m e n d e d -  

(a) by deleting "the Board of Parole of the United States 
Depar tment  of Justice" and subst i tut ing "if the offense is a 
Federal offense, the sentencing judge or, if the  offense is a State 
or local offense, on motion of the United States Depar tment  of 
Justice, the district court of the  United States for the district in 
which the offense was committed, pursuan t  to sentencing guide- 
lines and policy statements issued pursuan t  to 28 U.S.C. 
994(a),"; 

(b) by deleting "Board" and "Board's" and substi tuting 
"court" and "court's", respectively; and 

(c) by deleting "an administrat ive" and substi tut ing "a". 
SEC. 230. Section 411(c)(3) of the Employee Ret i rement  Income 

Security Act of 1974 (29 U.S.C. llll(cX3)) is amended  by adding "or 
supervised release" after "parole". 

SEc. 231. Section 425(b) of the  Job Training and Par tnership  Act is 
amended by deleting "or parole" the first place it appears and 
substi tuting ", parole, or supervised release". 

SEC. 232. The Public Health Service Act (42 U.S.C. 201 et seq.) is 
amended as follows: 

(a) Section 341(a) (42 U.S.C. 257(a)) is amended  by deleting "or 
convicted of offenses against the United States and sentenced to 
t rea tment"  and "addicts who are committed to the custody of the 
Attorney General pursuant to provisions of the Federal Youth 
Corrections Act (chapter 402 of title 18 of the  United States Code),". 

(b) Section 343(d) (42 U.S.C. 259(d)) is amended  by adding "or 
supervised release" after "parole". 

SEC. 232A. Section 902 of the  Federal Aviation Act of 1958 (49 
U.S.C. 1472) is amended by inserting "notwithstanding the  provi- 
sions of 18 U.S.C. 3559(b)," before the t e rm "if" in paragraphs 
(i)(1)(B) and (n)(1)(B). 

Sv.c. 233. Section 11507 of title 49, United States Code, is amended 
by adding ", supervised release," after "parole". 

SEC. 234. Section 10(b)(7) of the Military Selective Service Act (50 
U.S.C. App. 460(b)(7)) is amended by deleting "parole" and substitut- 
ing "release". 

EFFECTIVE DATE 

SEC. 235. (a)(1) This chapter shall take effect on the first day of the 
first ca lendarmonth  beginning twenty-four months  after the date of 
enactment ,  except t h a t -  

(A) the repeal of chapter 402 of title 18, United States Code, 
shall take effect on the date of enactment;  

(B)(i) chapter 58 of title 28, United States Code, shall take 
effect on the date of enactment  of this Act or October 1, 1983, 
whichever occurs later, and the United States Sentencing Com- 
mission shall submit the initial sentencing guidelines promul- 
gated to section 994(aX1) of title 28 to the Congress within 
eighteen months of the effective date of the  chapter; and 

(ii) the sentencing guidelines promulgated pursuant  to section 
994(a)(1), and the provisions of sections 3581, 3583, and 3624 of 
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(BXi) subject to supervision on the day before the  expiration of 
the  five-year period following the effective date of this Act; or 

(ii) released on a date set pursuant  to paragraph (3); 
including laws pertaining to terms and conditions of release,  revoca- 
tion of release, provision of counsel, and payment  of t ransporta t ion 
costs, shall remain in effect as to the individual unti l  the  expiration 
of his sentence, except that  the district court shall determine,  in 
accord with the Federal Rules of Criminal Procedure,  whether  
release should be revoked or the conditions of release amended for 
violation of a condition of release. 

(5) Notwithstanding the provisions of section 991 of title 28, 
United States Code, and sections 4351 and 5002 of t i t le 18, United 
States Code, the Chairman of the United States Parole Commission 
or his designee shall be a member  of the  National Inst i tute  of 
Corrections, and the Chairman of the United States Parole Commis- 
sion shall be a member of the  Advisory Corrections Council and a 
nonvoting member  of the United States Sentencing Commission, ex 
officio, until  the expiration of the  five-year period following the 
effective date of this Act. Notwithstanding the  provisions of section 
4851 of t i t le 18, during the five-year period the  National Inst i tute of 
Corrections shall have seventeen members, including seven ex offi- 
cio members. Notwithstanding the provisions of section 991 of title 
28, during the five-year period the  United States Sentencing _Co.m- 
mission shall consist of nine members, including two ex ollicm, 
nonvoting members. 

Szc. 236. (aX1) Four years after the sentencing guidelines promul- 
gated pursuant  to section 994(a)(1), and the provisions of sections 
3581, 3583, and 3624 of title 18, United States Code, go into effect, 
the General Accounting Office shall under take a study of the gu ide  
lines in order to determine their  impact and compare the  guidelines 
system with the operation of the previous sentencing and parole 
release system, and, within six months  of the  under taking  of such 
study, report  to the Congress the results of its study. 

(2) Within one month of the s t a r t  of the. s t u d y  required under  
subsection (a), the United States S e n ~ n c m g  Uommmsmn snail 
submit  a report to the General Accoun_ tmg Office, all app.roprmte 
courts, the Department  of Justice, and the Congress deta ihng the 
operation of the sentencing guideline system and discussing any 
problems with the system or reforms needed. The report  shall 
include an evaluation of the impact of the sentencing guidelines on 
prosecutorial discretion, plea bargaining, .disparities in sen.tencing, 
and the  use of incarceration, and shall be msued by affirmative vote 
of a majority of the voting members of the Commission. 

(b) The Congress shall review the study submitted pursuant  to 
subsection (a) in order to d e t e r m i n e -  

(l) whether  the sentencing guideline system has been 
effective; 

(2) whether  any changes should be made in the  sentencing 
guideline system; and 

(3) whether  the parole system should be reinstated in some 
form and the life of the Parole Commission extended. 

S~.c. 237. (aX1) Except as provided in paragraph (2), for each 
criminal fine for which the unpaid balance exceeds $100 as of the 
effective date of this Act, the Attorney General shall, within one 
hundred  and twenty days, notify the person by certified mail of his 
obligation, within thirty days after notification, to- -  

(A) pay the fine in full; 



I 
I 
I 
I 
I 
I 
I 
I 

I O  
I 
I 
I 
I 
I 
I 
I 
I 

H. J. Res. 648--199 

"(5) any other  per t inent  consideration. 
"(b) EFFECT OF lhNALrrv OF JuDCMmer.- -Notwiths tanding the fact 

tha t  a sentence to pay a free can subsequently, b e - -  . . 
"(1) modified or remit ted pursuan t  to the  provLslOnS of section 

3592; 
"(2) corrected pursuant  to the  provisions of rule 35; or 
"(3) appealed; 

a judgment  of conviction that  includes such a sentence consti tutes a 
final judgment  for all other  purposes. 

"w 3592. Paymen t  of  a fine, delinquency and defaul t  
"(a) TIME AND METHOD OF PAYMZNT.--Payment of a fine is due 

immediately  unless the court, at  the  t ime of  sen tenc ing- -  
"(1) requires payment  by  a date  certain;  o r  
"(2) establishes an insta l lment  schedule,  the specific terms of 

which shall be fixed by the court. 
"(b) INDIVIDUAL RESPONSIBILITIES FOR PAYMENT.--If a fine is im- 

posed on an organization, it is the  duty of each individual authorized 
to make  disbursement of the assets of the  organization to pay the 
fine from assets of the organization. If  a fine is imposed on an agent  
or shareholder of an organization, the  fine shall not be paid, directly 
or indirectly, out of the assets of the  organization, unless the  court  
finds that  such payment  is expressly permissible under  applicable 
Sta te  law. 

"(C) RESPONSIBILITY TO PROVIDE CURRENT ADDRESS.--At the time 
of imposition of the fine, the court shall order the person fined to 
provide the Attorney General with a current mailing address for the 
entire period that any part of the fine remains unpaid. Failure to 
provide the Attorney General with a current address or a change in 
address shall be punishable as a contempt of court. 

"(d) STAY OF FINE PENDING APPEAL.--Unless exceptional circum- 
stances exist, if a sentence to pay a fine is stayed pending appeal, 
the court granting the stay shall include in such stay-- 

"(1) a requirement that the defendant, pending appeal, 
deposit the entire fine amount, or the amount due under an 
installment schedule, during the pendency of an appeal, in an 
escrow account in the registry of the district court, or to give 
bond for the payment thereof; or 

"(2) an order restraining the defendant from transferring or 
dissipating assets found to besu f f i c i en t ,  if sold, to meet  the  
defendant s fine obligation. 

"(e) DELINQUENT FINE.--A fine is del inquent  if any portion of such 
fine is not paid within thir ty  days of when it is due, including any 
fines to be paid pursuant  to an instal lment  schedule. 

"(f) DEFAULT.--A fine is in default  if any portion of such fine is 
more than ninety days delinquent.  When  a criminal fine is in 
default, the entire amount  is due within thi r ty  days of notification 
of the  default, notwithstanding any ins ta l lment  schedule. 

"w 3593. Modification or  remission of  fine 
"(a) PETITION FOR MODIFICATION OR REMISSION.--A person who has 

been sentenced to pay a fine, and who-- 
"(i) can show a good faith effort to comply with the terms of 

the sentence and concerning whom the circumstances no longer 
exist that warranted the imposition of the fine in the amount 
imposed or payment by the installment schedule, may at any 
time petition the court for-- 
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"(1) INTER~s~r.--Notwithstanding any other provision of law, 
interest a t t h e  rate of I per centum per month, or 12 per centum 
per year, shall be charged, beginning the thirty-first day after 
sentencing on the first day of each month during which any i'me 
balance remains unpaid, including sums to be paid pursuant  to 
an installment schedule. 

"(2) MONETARY PENALTIES FOR DELINQUENT FINES. - -No twi th -  
standing any other provision of law, a penalty sum equal to 10 
per centum shall be charged for any portion of a criminal fine 
which has become delinquent. The Attorney General may waive 
all or part of the penalty for good cause. 

"w 3596. Civil remedies for sat isfact ion of  an unpaid fine 
"(a) LIEN.--A fine imposed as a sentence is a lien in favor of the 

United States upon all property belonging to the person fined. The 
lien arises at the time of the entry of the judgment and continues 
until the liability is satisfied, remitted, or set aside, or until it 
becomes unenforceable pursuant to the provisions of subsection CO). 
On application of the person fined, the Attorney General shal l--  

"(1) issue a certificate of release, as described in section 6325 
of the Internal Revenue Code, of any lien imposed pursuant  to 
this section, upon his acceptance of a bond described in section 
6325(a)(2) of the Internal Revenue Code; or 

"(2) issue a certificate of discharge, as described in section 
6325 of the Internal Revenue Code, of any part of the person's 
property subject to a lien imposed pursuant to this section, upon 
his determination that the fair market value of that  part of 
such property remaining subject to and available to satisfy the 
lien is at least three times the amount of the free. 

"Co) EXPIRATION OF LIEN.--A lien becomes unenforceable at the 
time liability to pay a fine expires as provided in section 3598. 

"(C) APPLICATION OF OTHER LIEN PROVISIONS.--The provisions of 
sections 6323, 6331, 6334 through 6336, 6337(a), 6338 through 6343, 
6901, 7402, 7403, 7424 through 7426, 7505(a), 7506, 7701, and 7805 of 
the Internal Revenue Code of 1954 (26 U.S.C. 6323, 6331, 6332, 6334 
through 6336, 6337(a), 6338 through 6343, 6901, 7402, 7403, 7424 
through 7426, 7505(a), 7506, 7701, and 7805) and of section 513 of the 
Act of October 17, 1940 (54 Stat. 1190), apply to a fine and to the lien 
imposed by subsection (a) as if the liability of the .person freed were 
for an internal revenue tax assessment, except to the ex~n~ that tne 
application of such statutes is modified by regulations issued by the 
Attorney General to accord with differences in the nature of 
the liabilities. For the purposes of this subsection, references in the 

eceding, sections of the Internal Revenue Code of 1954 to 'the 
cretary shall be construed to mean 'the Attorney General,' and 

references in those sections to 'tax' shall be construed to mean 'fine.' 
"(d) Emc'r oN NOTICE OF LIEN.--A notice of the lien imposed by 

subsection (a) shall be considered a notice of lien for taxes payable to 
the United States for the purposes of any State or local law provid- 
ing for the i'fling of a notice of a tax lien. The registration, recording, 
docketing, or indexing, in accordance with 28 U.S.C. 1962, of the 
judgment under which a fine is imposed shall be considered for all 
purposes as the filing prescribed by section 6323(f)(1XA) of the 
Internal Revenue Code of 1954 (26 U.S.C. 6323(f)(1)(A)) and by sub- 
section (c). 

"(e) AL~RNAWVE ENFORCZMZN'r.--Notwithstanding any other 
provision of this section, a judgment imposing a fine may be 
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"He  shall keep informed concerning the conduct, condition, and 
compliance with any condition of probation, including the payment  
of a fine or rest i tut ion of each probat ioner  under  his supervision, 
and shall report  thereon to the  court  placing such person on proba- 
tion. He  shall report  to the cour t  any failure of a probat ioner  under  
his supervision to pay a ~'me in default  within thi r ty  days af ter  
notification that  it is in default  so tha t  the  court  may determine  
whether  probation should be revoked.".  

(e) Section 4209 of title 18, Uni ted  States Code, is amended in 
subsection (a) by striking out  the period at the  end of the  first  
sentence and inserting in lieu thereof  "and, in a case involving a 
criminal fine that  has not a l ready been paid, tha t  the  parolee pay or  
agree to adhere to an instal lment  schedule, not to exceed two years  
except in special circumstances,  to pay for any fine imposed for the  
offense.". 

_(f)_ Subsection (bX1) of section 4214 of title 18, Uni ted States Code, 
is amended by adding after  "p~l-e"~He-f011oWi~g~.- "o~-~-failu~-e-to 
pay a fine in default  within th i r ty  days af ter  notification tha t  it is in 
default".  

(g){1) Section 3565 of title 18, Uni ted  States Code, is repealed. 
(2) The table of sections for chapter  227 of title 18, Uni ted  States  

Code, is amended by striking out  the  i tem for section 3565 and 
inserting in lieu thereof  the following. 
"a565. Repealed.". 

(h) Section 3569 of title 18, Uni ted  States  Code, is amended b y -  
(l) striking out  "(a)"; and 
(2) striking out  subsection (b). 

(i) This section shall be repealed on the first day. of the  fn-st 
calendar  month beginning twenty-four  months  af ter  the date  of 
enac tment  of this Act. 

Szc. 239. Since, due to an impending crisis in prison overcrowding, 
available Federal  prison space must  be t rea ted  as a scarce resource 

..... ifi the sentencing of criminal defendants;:- ................................ 
Since, sentencing decisions should be designed to ensure that 

prison resources are, first and foremost, reserved for those violent 
and serious criminal offenders who pose the most dangerous threat 
to society;... ' .. 

Since, in Cases Of nonviolent and nonserious offenders, the inter- 
ests of society as a whole as well as individual victims of crime can . .... 
continue to be served through the .imposition of al~rnative sen- 
tences, such as restitution and community service; �9 

Since, in the twO years preceding the. enactment ~f sentencing. 
guidelines, Federal.: .sentencing practice should ensure, that scarce 
prison resources are available to house violent and serious criminal .~ 
offenders, by the increased use of restitution, community service, 
and other alternative sentences in cases of nonviolent and nonser- " 
ious offenders: Now, therefore, be it �9 . 

Declared, That it is the sense of the Senate that in the two years . 
precedin.g the. enactment of the sentencing guidelines, Federal 
judges,  m de te rmin ing- the ,  par t icular  sentence .to be. imposed,  ..... �9 . 
consider, , : : : ' .:"i ~. .! .. :" " 

-:_ (1). the nature and circumstances of the offense and the 
�9 h i s to ry  and characterist ics of the  defendant;  �9 . . . . . .  

(2) the  general  app.ropriateness of imposing a sentence other  
than  imprisonment  m cases in which the defendant  has not  

: . , i:- - .'r' 

�9 . -. 

~ ~ ~ g ~ a . , :  ~ ~ :  ~ ~ >,~ ~ , ~ ~ ~ ~  ~ ~ ~ �9 ,, , - ~ ~ , ~ ~ ~ , : , ~  . : . 
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-;~. " b~n ~conv~c~d of.. a-"cnme .;6f ~wolence :or ~otherwise "sei-ious �9 
�9 offense; and ~-:: " ' ~:~.~:-". .... ~..,,~o .,i,. ,, ~ .-~:;~. ~ ?.,. ,.~:~. ,~..~,~,~. 

"~" (3) the genei~al 'a~p~isria't~iiess~~6f~'imposmg a.sentence-~-of 
imprisonment in cases ;in Which-~tlie-defenclant has been con- 
victed of a crime of violence or otherwise serious~offense. --~-~- .- -.: 
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EMPLOYER ACCESS TO SEX OFFENSE 
CRIMINAL HISTORY R E C O R D  INFORMATION 

Pres iden t ' s  Task F o r c e  R e c o m m e n d a t i o n  

i] Legis la t ion  should be proposed  and e n a c t e d  to  m a k e  ava i lab le  to bus inesses  and 
o rgan iza t ions  the  sexua l  assaul t ,  child m o l e s t a t i o n ,  and p o r n o g r a p h y  a r r e s t  r ecords  of  
p r o s p e c t i v e  and p r e s e n t  emp loyees  whose work  will  br ing  t h e m  in r egu la r  c o n t a c t  wi th  
ch i ld ren .  

-% 

Proposed  Leg i s l a t i on*  

SECTION--101 . -FINDINGS-AND- PU RPOSES " 

A .  The l eg i s l a tu r e  and t he  people  of  th is  S t a t e  f ind  and  d e c l a r e  t h a t :  

1. The  ch i ld ren  o f  this  s t a t e  f a c e  a s e r ious  t h r e a t  o f  b e c o m i n g  v i c t i m s  o f  
sex  abuse;  

2~ 

3, 

Any chi ld  can b e c o m e  t h e  v i c t i m  o f  sex  abuse ;  

Pe r sons  who sexual ly  abuse  c h i l d r e n  a r e  l ike ly  t o  s e e k  o u t  e m p l o y m e n t  
s i t ua t i 6ns  work ing  wi th  c h i l d r e n  t o : p r o v i d e  a s t e a d y  s o u r c e  o f  p o t e n t i a l  
v i c t i m s ;  , ':~ .--~ v .~ 

] 

4 .  Trad i t i ona l  m e t h o d s  for  t r e a t m e n t  and  r e h a b i l i t a t i o n  o f  pe r sons  who 
h a v e  sexual ly  abused c h i l d r e n  h a v e  n o t  p r o v e n  s u c c e s s f u l  for  m o s t  chi ld  

i~ ........ : ............... abiJs~rs--wh6- hiiv-e-lmdergtine-th-em, and-some authorities believe that- -- 
._ :b~.J~-':~.i~:~ .:~-~ ,_:m e f f e c t i v e ' m e t h o d s  a r e  un l ike ly  tb  b e d e v e l o p e d  in t h e  f o r e s e e a b l e  f u t u r e ;  

5. Child sex abuse is a difficult crime to prosecute, and convictions in 
these eases do not accurately reflect_the scope, of the problem ;-~ i'lL "; 

-- 6. Present ItJ~" imped~ thh~!r'ele~Of erimin~tl arrest ~'ecor~ to non-l~w 
: ,- ;: ...... - ~: e n f o r c e m e n t  p e r s o n n e l ;  ~ '- "~ -':~,,'~-:~ " " ..... '~-. ~ ,- '~:; ~-~ ~:~:. : 

- ~ ' ~ : ' ~ " ' ; . ~  p ' - . . ~ '  h ? , ~  : ~  " , . ' V  ; ~ : , ~ '  ,~ : "  . . . . . .  . . . 

7 .  Enabl ing  e m p l o y e r s  to  l e a rn  o f  p r e s e n t  or  p r o s p e c t i v e  e m p l o y e e s '  sex  
o f f e n s e  c r imina l  h i s to ry  r e c o r d s  will  i n c r e a s e  t h e  p r o t e c t i o n s  CUl~rently 

o.':~'.~:":~:,~ -*~'~"~,~-~afforded/-to ,,'chiidre~ afid~enhance employers' awareness ~ of potential 
,,'~,'~t~Y;.'.~t:~,~ ~~ ~: ~. '~:~,~"" " "~' "~"':" 7 "~ ? "'" ..... '~"~.~ " " " -, " �9 . �9 ..: �9 ..... �9 ..... . pr.oblems, posed-b, yemp.y!o ees . . . . .  who have a hLstory of sex abuse, and - - 

~ ,  "~ ' r  r ~ ' ~  ~'" ' ~"~  " ~ - ~  " '  ~ " ~ '  ~:r ~" ~ " ~ t  "" "'~,~' " .~  " ~ ' ~ ) ~ ' ~ % " " ~ *  '" " ~ ' " i  ( ' : " - '  ~ ' ~  ~ ' ~ ; ' V ~ " " ' ~ ' " ~  ~ 

�9 D r a f t e d  wi th  theaw :the" . . . . ,  4 : - - : ,  . , . . , , ~ : . , . ; . : ;  :..,; .. . . . .  Am e r m a n  Bar AssQe~atmn, Cram real  Jffs~ti6~ See t ion  
o. v i c t i m  wi tnesw Projeefi4~. : i~ .9 '  ~:~:.' ~-~ "~": - :, :-~'~' ~'~.'; :-~'~'); ,~ ;~ ~ '; r 

. . . .  �9 :, ....... .: . . .. : :: _i 7-,,)...:" - 

, " �9 . . . .  ~ . ; . ' . , ' . , .  ~ , :  , . . 



' B e c a u s e  (of :~.thei;p0tinti~lly , a d v e r s e  e f f e c t s - , 0 f  . . r e l e~ ing  t r i m  i t o r  i:~.i! ':'~!! :.: I 
" : .... �9 r e c o r d  , i n fo rma t ion  o n i t h e  r e c 0 r d s u b j e c t s f s u c h , i n f o r m a t i o n  shou ld  n o t  'i:.!:;4i~:::ii~6: : 

b e  d i s s e m i n a t e d  un l e s s  a d e q u a t e  p r o t e c t i o n s  e x i s t : t o - . e m ~ r e ,  t h a t  o n l y  
i n f o r m a t i o n  m o s t  c r u c i a l  to  r e s p o n s i b l e  e m p l o y m e n t  d e c i s i o n s  be  t 

�9 d i s s e m i n a t e d ,  ~:,ond i:..that : i t  ~,.be., d i s s e m i n a t e  d ~under ' . c a r e f u l l y  "de f ined  
c i r c u m s t a n c e s .  ' - ..... : : ............ "":,. �9 ; ' " -- 

EL ..~,.,Therefore,. t h e  . l eg i s l a tu re  and  t h e  p e o p l e  o f  .this S t a t e  d e c l a r e  t h e l p u r p o s e s  o f , t h i s  1 
.; ~ ~::~,: ~Aet  .to be  as fol lows�9 :: ~ L ~  ~. ~..~. ~ : . . . .  ~,. ~.:, i. - ...:!!. , >,~ i~.~ ~ ,.. :i = ,=. ~@ :.- ~,i~:~"i~,,, .-,..~ .~ ~,~ ~ . ~  " . " 

1 .  To p r o t e c t  .the c h i l d r e n  o f . t h i s  s t a t e  f r o m  s e x  a b u s e ' b y  e n a b l i n g -  .... .- , [ 

�9 SECTION i02 .  SHORT TITLE . ' -  . ' . . . .  . - 

T h i s  A c t  sha l l  b e  known a n d  m a y  be  e i t e d  a s  I T h e  Sex  O f f e n s e  Cr imina l '  H i s t o r y  R e c o r d  

. . . .  e m p l o y e r s  a n d  v o l u n t e e r  o r g a n i z a t i o n s  t h a t  r e n d e r  s e r v i c e s  to  c h i l d r e n  
to  use  s e l e c t e d  cr iminal ,  h i s t o r y  r e e o r d  i n f o r m a t i o n  t o  he lp  d e t e r m i n e  i f  
a pe r son  in t h e i r  s e r v i c e  who w o r k s  w i t h  o r  a r o u n d  e h i l d r e n , " o r  a n  

"= a p p l i c a n t  for  s u c h  a posit ion, ,  wi l l  present .~a  d a n g e r  o f  s e x  a b u s e  ~ to- , the  
c h i l d r e n  s e r v e d ,  and  

2�9 To p rov ide  a m e a n s  o ~ f � 9  s e l e c t e d  c r i m i n a l  h i s t o r y  
~.~. ,, ,~:;., ~., .~:,-... i n f o r m a t i o n  = t h a t , p r o t e c t s  t h e  r i g h t s  a n d , i n t e r e s t s  o f~ the  p e r s o n s  w h o s e  

: r e c o r d s  a r e  d i s s e m i n a t e d .  ,~.~,,~. ?~ :.:::~ . 
�9 , ; : , o  L . ! .  .~ . . . . .  : : . . ~  . " .  . - . . .  . ! . 
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I n f o r m a t i o n  A c t . "  . . . .  �9 , A -  
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SECTION 103�9 D E F I N r r I O N S  .~/~,:" .-:-, ~" = . . . .  .:�9 .:.:~ .:-'.:::::..: .: . . . . .  

As  used  m this  Ac t ,  t he  fo l lowing  words  and  p h r a s e s  sha l l  h a v e  t h e  m e a n i n g s  i n d i c a t e d ,  
un less  t h e  c o n t e x t  c l e a r l y  i n d i c a t e s  o t h e r w i s e .  

A. A u t h o r i z e d  E m p l o y e r  R e p r e s e n t a t i v e :  
T h e  c h i e f  e x e c u t i v e  o f f i c e r  or  c h i e f  s t a f f  m e m b e r  o f  an  e m p l o y e r ,  as  d e f i n e d  in 
s u b s e c t i o n  (G), who has  b e e n  a u t h o r i z e d  by  t h e  a u t h o r i z i n g  a g e n c y  t o  r e c e i v e  on  
b e h a l f  o f  t h e  e m p l o y e r  s ex  o f f e n s e  c r i m i n a l  h i s t o r y  r e c o r d  i n f o r m a t i o n  a b o u t  
p r e s e n t  and  p r o s p e c t i v e  e m p l o y e e s  o f  t h e  e m p l o y e r � 9  

I 
I 

I 
B. A u t h o r i z i n g  A g e n c y :  

T h e  [opt ions:  s t a t e  H e a l t h  and  H u m a n  S e r v i c e s ,  Chi ld  P r o t e c t i v e  S e r v i c e s ,  
A t t o r n e y  Gene ra l ,  s t a t e  po l ice ,  or  a n o t h e r  a p p r o p r i a t e  s t a t e  a g e n c y  o r  l i c e n s i n g  
a u t h o r i t y ]  wh ich  r e v i e w s ,  a p p r o v e s  or d i s a p p r o v e s  a p p l i c a t i o n s  f r o m  e m p l o y e r  
r e p r e s e n t a t i v e s  for  a u t h o r i z a t i o n  to  r e c e i v e  s e x  o f f e n s e  c r i m i n a l  h i s t o r y  r e c o r d  
i n f o r m a t i o n .  

C.  C e n t r a l  R e c o r d  R e p o s i t o r y :  
A d iv is ion  o f  t h e  e x e c u t i v e  b r a n c h  o f  g o v e r n m e n t  r e s p o n s i b l e  for  c o l l e c t i n g  on  a 
s t a t e w i d e  basis  c r i m i n a I  h i s t o r y  r e c o r d  i n f o r m a t i o n  s p e c i f i c a l l y  i d e n t i f i a b l e  to  an  
indiv idual ,  inc lud ing  d e s c r i p t i o n s  and  n o t a t i o n s  o f  a r r e s t s ,  c h a r g e s ,  a n d  a l l  
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D. 

E. 

d ispos i t ions ,  i f  any, r e l a t i n g  to s p e c i f i c  s t a t u t o r y  o f f ense s ,  and  for  r e spond ing  to  
r e q u e s t s  f rom au tho r i zed  e m p l o y e r  r e p r e s e n t a t i v e s  for  sex o f f e n s e  c r i m i n a l  h i s to ry  
r e c o r d  i n f o r m a t i o n .  

Chi ld:  
Any person  u n d e r  yea r s  o f  age .  

Dispos i t ion:  
An o f f i c i a l  d e t e r m i n a t i o n  inde f in i t e ly  p o s t p o n i n g  or  t e r m i n a t i n g  f u r t h e r  a c t i o n  in a 
c r i m i n a l  p r o c e e d i n g  or an o f f i c i a l  o u t c o m e  o f  a c r i m i n a l  p r o c e e d i n g ,  inc lud ing  bu t  

n o t  l i m i t e d  to  acqu i t t a l ,  d i smissa l  o f  t h e  c h a r g e ,  f ind ing  o f  n o t  gu i l t y  or  a c q u i t t a l  
by r e a s o n  of  insani ty ,  no l le  prosequi  dec i s ion ,  p r e t r i a l  d ive rs ion  dec i s ion ,  appea l ,  or  
a d e t e r m i n a t i o n  of  gu i l t  based on a conv i c t i on ,  gu i l t y  p lea ,  or p l ea  o f  nolo 
e o n t e n d e r e ;  any  s e n t e n c e  imposed  in  c o n n e c t i o n  wi th  such  d e t e r m i n a t i o n ;  and  any 
g r a n t  o f  e x e c u t i v e  c l e m e n c y  or pa rdon .  

il F. E m p l o y e e :  
1. A pe r son  who r e n d e r s  t i m e  and  s e r v i c e s  to  an e m p l o y e r ,  and  whose  r egu la r  

cour se  o f  du t i e s  p l aces  t h a t  pe r son  in a pos i t ion :  

a. to  exe re i se  superv i so ry  or d i s c i p l i n a r y  c o n t r o l  ove r  ch i ld ren ;  or  

b. to  have  d i r e c t  a c c e s s  to  or  c o n t a c t  wi th  ch i ld ren  s e r v e d  by t h e  
e m p l o y e r ;  or 

:,~: c.. to:,. have, access to.~: information and. records, maintained by the 

employer relating to identifiable children served by the employer. 

..... . 2.~ ,.. Fo r  the;:: purposes ,  o f  this:: Act,.~.: ' e m p l o y e e ' .  i n c l u d e s  any..- v o l u n t e e r ,  any  
. . . . . . .  7 - - ~ ~ =  p r o s p e c t i v e - e m p l o y e e ,  a n d - a n y p r o s p e c t i v e  v o l u n t e e r .  ,..~.~, ..~. ~ : .  -.~ . . . . . .  

E m p l o y e r : . / . . : , ~ ; / :  / :  -: �9 . : . . " . : : : i  - .  �9 . . ' . � 9149  '~�9149 .i~ 
:i~ .~.; A .:businessi-: non-prof i t , . ,  or :  v o l u n t e e r ,  o rgan i za t i on ,  a .unit,:,. o f  such  bus iness  or  

-, : I~..;. ,. . o rgan iza t ion ,  o r a  unit~ o f : g o v e r n m e n t  n o t  r e s p o n s i b l e  f o r : l a ~ " e n f o r c e m e n t , ,  whose  
. : ~::=:-employees regularly.  �9  se rv ices  to  ch i ld ren ,  i nc lud ing  .but  n o t  f i m i t e d t o  c a r e ,  

t r e a t m e n t ,  t r a n s p o r t a t i o n ,  i n s t rue t ion ,  eompanionship,~ e n t e r t a i n m e n t , . . o r  cus tody .  

H. Employer Representative:_ i. .-., .-. : .~ .-~ ....... ~.~ . . . .  ~.:.~.~=~,~, ~.~ ~: ~,,,,: .... 
,-- The  eh ie f : . execu t ive ,  of f ieer ,  or ehief~ s t a f f  m e m b e r  of .  an employer., .  as~. d e f i n e d  in 

�9 subsecti 'o/~..(G),:who iapplies: to: the.  a u t h o r i z i n g  a g e n c y  for  a u t h o r i z a t i o n  to  r e c e i v e  
,~,~}~ on behalf ,  o f - t h e  e m p l o y e r  sex~.offense ' c r i m i n a l  history,  r e c o r d  i n f o r m a t i o n  abou t  

....... p r e s e n t  and p r o s p e c U v e  e m p l o y e e s  o f  t h e  e m p l o y e r .  :, 

I - Any of the.f011owing offenses under the state criminal code: ...... -~-.' ....... ~~ 

.... ~.~,~,o �9149 ~ a,,:, Section~ *~.~,,*,.;*~�9 to  ineest~.: sexual-  assau l t ,  s exua l  abuse ,  or 
.:~.,~? .~---:~,=-a~'. '~  m o l e s t a t i o n  of. a child,~ ~-~.: :,: . . . . .  . - ~ : .  :y~ :..~ 

~ m 



:.:, : :, ,~ . . . . .  b. ~"~Section ':*:~.*.'~, : r e l a t i n g  :to"~sexual " a s sau l t ,  i n c l u d i n g : r a p e i : ~ s t a t u t o r y  

c. S e c t i o n  * * * ,  r e l a t i n g  t o  t h e  p r o d u c t i o n ,  d i s t r i b u t i o n ,  o r  sa le  o f  
p o r n o g r a p h y  or  p o r n o g r a p h i c  m a t e r i a l s ,  " ~!~ ~ .... -:~ 

d. S e c t i o n  * * * , r e l a t i n g  t o  s o l i c i t a t i o n  o f  c h i l d r e n  f o r  t he  pu rposes  o f  
p r o s t i t u t i o n  or  o t h e r  l e w d  o r  i m m o r a l  pu rposes ,  or  ~using-lehi !dren i n  

. . . .  . .... ~'~ ::any o r g a n i z e d  p r o s t i t u t i o n : e n t e r p r ~ %  ~or ~.~ '~ '  .... ~.,,~,, ~.~,~:,~.~,,, �9 ..... 
, .,, ~:.,~ ..... , ~ ~.,.~:.C~ .~.-~<.~.'~.'~,~ r ~  ~ : ~  ~ ~:,~-,,~,~ ...~ ~ - ~  - , , : ; ~ 6 ~ : ~ ' L ~  ' ~ ' ~ . ~  ~ ' ~  .. ~'~.:": ~" :-:: ~"./,!~.. .--.',~"~,~ a= -~ ,,,,~ ~"~"~:' ~~'~".~-.~ ....... 

~~' ':~ ..... ': :"!i e,' '.,ending, ~ a b e t t m g ,  " a t t e n i ~ t i n g " o r : ~ o n s p i r i n g  :,to' ~ e n g a g e - : i h ~ n y ! o f  . the 
: ?  .::~r~u~. ~,:, i~ ..... ~ ' :Offenses  in s u b s e c t i o n : ( l a ) , : ( l b ) , ' ( l c ) , - o r  (ld)~~t:~'~:~.~':,~-'~:~ t~ :~ .~ t~~  ~: ;: .... 

2.. �9 . A n  a c t  ~eons t i t u [ i ng  a n " o f f e n s e  ~ e n u m e r a t e d  i n  :~subseet ion  :~.(I) " : t ha t  is 
c o m m i t t e d  o u t s i d e  t h e  s t a t e  is a sex.of fense=. :~:  -n :~ ::. ~ .::..z:~. ~,~,~ ::!~..":~'~':i 

J .  Sex  O f f e n s e  C r i m i n a l  H i s t o r y  R e c o r d  I n f o r m a t i o n :  :'~' ~-~ ~ -~.,' 
- ~ r m a t i o n  r e l a t i n g  to  .~any s e x  o f f e n s e  e n u m e r a t e d  : i n ~ s e c t i o n  ~ 103(I)  w h i c h  i s  
s p e c i f i c a l l y  i d e n t i f i a b l e :  to  ,an indiv idual ,  c o n s i s t i n g  o f  d e s c r i p t i o n s ' a n d  n o t a t i o n s  o f  
a r r e s t s ,  c h a r g e s ,  and al l  d i spos i t ions ,  i f  any .  

SECTION-104. sCOPE AND APPLICATION ..... ~-~-:~ ....... .,'..:~ ~ ""'" : ""~ ~,!~ .: 

A. Sex o f f e n s e  c r i m i n a l  h i s t o r y  r e c o r d  i n f o r m a t i o n  a u t h o r i z e d  f o r  d i s s e m i n a t i o n  u n d e r  
"the t e r m s  o f  th i s  s t a t u t e  s h a h  be  d i s s e m i n a t e d  .to a u t h o r i z e d  e m p l o y e r s  s u b j e c t  t o  
t h e  l i m i t a t i o n s  c o n t a i n e d  herein. . :  ~ ~ e :  ~. .... ~- , ..... . : ' .  

B. This A c t  p e r m i t s  an e m p l o y e r  to  c o n s i d e r  a n  e m p l o y e e ' s  s e x  o f f e n s e  c r i m i n a l  
h i s t o r y  r e c o r d  w h e n  mak ing  a d e c i s i o n  to  h i re ,  r e t a i n ,  su spend ,  .or d i s c h a r g e  t h e  
e m p l o y e e .  

C. This  A c t  s h a h  n o t  be  c o n s t r u e d  t o  r e s t r i c t  t h e  r e l e a s e  o f  c r i m i n a l  h i s t o r y  r e c o r d  
i n f o r m a t i o n  a u t h o r i z e d  by  o t h e r  s t a t u t e s .  C o n f l i c t s  w h i c h  a r i s e  b e t w e e n  th is  A c t  
and o t h e r  s t a t u t e s  sha l l  b e  r e s o l v e d  in f a v o r  o f  t h e  s t a t u t e  wh ich  a u t h o r i z e s  
m a x i m u m  d i s c l o s u r e  o f  i n f o r m a t i o n .  

D. E x c e p t  as  p r o v i d e d  in (E)(5) o f  th i s  s e c t i o n ,  th i s  A c t  e x e m p t s  s e x  o f f e n s e s  f rom l a w s  
o f  t h i s - S t a t e - - o r - c o u r t - o r d e r s  a u t h o r i z i n g  t h e - - d e s t r o y i n g g - e x p u n g i n g , - p u r g i n g _ o r  
s e a l i n g  o f  c r i m i n a l  h i s t o r y  r e c o r d s  to  t h e  e x t e n t  s u c h  i n f o r m a t i o n  is a u t h o r i z e d  fo r  
d i s s e m i n a t i o n  u n d e r  this  Ac t .  " 

E. This  A c t  app l i e s  to  c r i m i n a l  h i s t o r y  r e c o r d  i n f o r m a t i o n  r e q u i r e d  by  law t o  b e  k e p t  
and r e p o r t e d  by  l aw e n f o r c e m e n t  or  j u d i c i a l  a g e n c i e s  to  t h e  c e n t r a l  r e c o r d  
r e p o s i t o r y .  The  fo l lowing  a r e  e x c l u d e d  f r o m  t h e  p r o v i s i o n s  o f  th i s  A c t :  

[ 

[ 

[ 

[ 

[ 

E 

E 

li 
. inf~176 pertaining t~ law enf~  a~enciesl intel l igence Ii �84 

g a t h e r i n g  a c t i v i t i e s  and  to  o t h e r  ongo i ng  c r i m i n a l  i n v e s t i g a t i o n s ,  i f  
r e q u e s t e d  by  a l aw e n f o r c e m e n t  a g e n c y  to  b e  e x c l u d e d ,  

- 
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" ~ " ( : " > '  " ' "  S : 2 . ' ~ : i n f o r m a t i o n  obta ined f r o m a  cr imina l  ~ s t i e e  a g e n c y ; r e p o r t  or other  ' 

~--<,"~ ~.,! . ~ . ~ [ \ ' ~ ' ~ -  ~ '~[~ '~ ' , �9  ~-:~,,9~,~r ,: 2 ~ . ~  ~ ' ~ ' ~ ~ " ~ : ~ '  , ~ ' ~ ' ~ v ! ~  ' , V ~ ] ~  : L ~ ~ ] ~  " . . . . . . .  . . . . .  

,[i;~ 3. f a l s e b r  f i c t i t ious  cr iminal  h i s tory  i n f o r m a t i o n  . in tent ional ly  f a l ~ c a t e d  
- and inc luded in cr iminal  h i s tory  record  f i les ,  w h e r e  such  in format ion  is 

',:" ; . ~ , ~ .  :~'~.~', ~ ' ; ~  for u s e i n  an ongoing  undercover  c r i m i n a l i n v e s t i g a t i 0 n , :  '. 

4. in format ion  for s t a t i s t i c a l  or re seareh  purposes  in which  individuals  are " 
.'-.~],~.~,,~J,~:, .~,~-,. ~.,~not .~ ident i f ied  b,:and ~frofia~>~whieh :~ individual '~identi t ies '~  cannot  be 

.< . .~. . . . . . . . .  . . , ~ , . . , : . : .  a-scertamed) and. . . . . . . . .  . , . ~  . . . . . .  ~.  .... . . . . . . . . . . .  . .~. . . . . . .  . 

~ . 5 . - j u v e n i l e  cr iminal  h is tory  record  in format ion  wh ich  has . .been sea led  by .. 

SECTION 105. ADMINISTRATION 

: " ~  1. The [options: s ta t e  Health  and Human Serviees , - ,~hi ld: :Protect ive  Serv ices ,  
ii~;ii! ' A t t o r n e y  General ,  s ta t e  po l ice ,  o r  another  s t a t e  a g e n c y  or l i cens ing  

�9 . , ~ : ~ - ~ : ~ : , ~  ~::~ : : a u t h o r i t y ] - - - i s  aut l ior ized,  t o  <~approve <or ~ deny  employer  ~"representatived' 
~, ~. .~ ,~t~a .. . . . . . .  ~ ~,  .... reques t s  'for author izat ion  .:~to r e c e i v e  -.'Sex ::offense':~criminal"history~.record ~ : .  

2. The [central  record repository] is  au thor ized  to  d i s s e m i n a t e  s ex  o f f e n s e  
f:' c r imina l  h is tory  record in format ion  .to e m p l o y e r s  author ized  to  T e e e i v e  such 
! ! 

, .:.; in for m at ion .  

:" B. E m p l o y m e n t  
, :~ -:. , . ; - . .  ~. , ,  . .  

" -  The [options:  s t a t e  Heal th  and Human Serv ices ,  Child P r o t e c t i v e  Serv ices ,  
At torney  General ,  s ta t e  pol ice ,  or another  appropriate  s t a t e  a g e n c y  or l i cens ing  
authority]  and the  centra l  record repos i tory  may employ  t h o s e  o f f i c e r s  and 
e m p l o y e e s  neces sary  to carry out  the  purpose o f  th is  Act .  

C.  .Agreements  and Compact s  

The Attorney_ General  is author ized  to  en ter  into  c o m p a c t s  w i th  other  s t a t e s  for the  
rec iproca l  e x c h a n g e  o f  s ex  o f f e n s e  cr imina l  h i s tory  i n f o r m a t i o n t o ' f u r t h e r  the  
purposes  o f  this  Act .  . 

SECTION 106. AUTHORIZATION FOR EMPLOYER REPRESENTATIVES TO 
RECEIVE SEX OFFENSE CRIMINAL HISTORY RECORD 
INFORMATION 

A. Sex o f f e n s e  cr iminal  history record in format ion  about  e m p l o y e e s  may be 
d i s s e m i n a t e d  under this Act  only  to e m p l o y e r  represen ta t ive s  to whom the  
author iz ing  a g e n c y  has granted prior author i za t ion  to  rece ive  s ex  o f f e n s e  cr imina l  
h is tory  record  informat ion .  
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B. An employe r  r e p r e s e n t a t i v e  applying for au tho r i za t i on  to r e c e i v e  sex of fense  
c r imina l  h is tory  r eco rd  in fo rmat ion  about  employees  shall  provide to the  
au thor iz ing  agency :  

1. a plan for sa feguard ing  any  in fo rma t ion  ob ta ined  under  this Act  and for 
des t rue t ion  of  such in fo rmat ion  wi thin  30 days of  i ts  r ece ip t ;  

2. a g r e e m e n t  t ha t  if  au tho r i za t i on  is g ran ted ,  the  employe r  r e p r e s e n t a t i v e  
will  upda te  the  m a t e r i a l  i n fo rma t ion  provided  in the  appl ica t ion  
throughout  the  period of  au thor i za t ion ;  and 

3. such o ther  informat ion  about  t he  employe r  r e p r e s e n t a t i v e ,  the  employer ,  
and the  employer ' s  f ac i l i t i e s  t h a t  is n e c e s s a r y  and proper  for 
implementation_of_this_Act_ and_reques ted  by_the authorizing,  agency .  

C. The au thor iz ing  affeney shal l  p rocess  appl ica t ions  f o r  au tho r i za t i on  to r e ce ive  sex 
o f fense  c r imina l  h is tory  r eeo rd  in fo rmat ion .  The process  shall  inc lude  conduc t ing  
such inves t iga t ions  as may be d e e m e d  neces sa ry  to ve r i fy  in fo rmat ion  provided by 
the  employe r  representa t ive , : :  

D. The au thor iz ing  agency  shal l  provide au tho r i za t i on  to  r e c e i v e  sex o f fense  c r imina l  
h i s to ry  r e c o r d  in format ion  to any  employer :  r ep re sen t a t i ve ,  whose appl ica t ion  
con fo rms  to  the  r e q u i r e m e n t s  under  subsec t ion  (B) unless  the  au thor iz ing  agency  
d e t e r m i n e s  t h a t  the  employer  r e p r e s e n t a t i v e :  

.~ .~-~ .~:~, .':~ :.. :..;~ ~ ! ~.~:~:~u :.~ !:~ ~y~:~  : ~ '~ , '~: .~  "- ~ i~: . ~,,.:~ ~.-; . :  ~: .. "i~,:~.:~?~-~. - ~,.~ .....~�9 ~ -..:~ ,~ :.:~ " ~ 
~::~' ~-~;~.~ ~:. L -  does~ not  r e p r e s e n t  -an e m p l o y e r  as  de f ined  in t h i s  Act ;  or:-~,.:. 

2. has provided ma te r i a l l y  fa lse  i n fo rma t ion .  

If the  au thor iz ing  agency  approves t h e  appl ica t ion  of  t he  employe r  r e p r e s e n t a t i v e ,  
it:( sha l l ;  provide!,  t i m e l y ~ . w r i t t e n  no t i ce  of.:.,~the-i authorization~::to;,  t he  employer  
r e p r e s e n t a t i v e  ando...to~, the~:eentra l  ,:records. repositoryi-~: s u c h  notice~ to. include any 
l imitat ions: .on the  anthorization:~,~:~=:~:~:~ ~ ........... ,~ , " . . . .  

F. If t he  au thor iz ing  agency  finds t h a t  the  employe r  r e p r e s e n t a t i v e  is not  el igible for 
au tho r i za t i on  under  subsect ion  (D), the  author iz inff :  a g e n c y  shal l  r e tu rn  the  

. app l ica t ion  to  the  employer  r e p r e s e n t a t i v e  wi th  written~-reasons for i ts  disapproval ,  
~:~:~.,:~ . and provide,  t h e  employer  r e p r e s e n t a t i v e  an, oppor tun i ty  to: r e s u b m i t  the  appl ica t ion  
~.~ !~ wi th  any. additional:: in format ion :  as :.reasonably- maya:be : r equ i red  .by t h e  au thor iz ing  

~i/. ' agency .  ~::::. .. ' . . . . .  �9 :' ~ : : ~  ,-'~. 
; ~ ' - . " - "  �9 '~ " " ~ ' " , ~ ' ~ ' 3 " . " "  " ' ' " ' ' ' " : I ' ~ ~  ' ~' " ' - '  . . . .  " " ' ~ 

: : G.: . :: Au thor i za t ion  ~to !~eemve~sex=~offense, c r imina l  history:  r e e o r d  in fo rmat ion  shal l  be in 
: : / ~  e f f e c t  . f~ .~ .y `~w t h e a u t h o r i z i n g  

=,. ." " " a g e n c y  ma~ '~ -pe i l d~o r  - t e rn l ' ~a t e  aut~llo~7.ati~on ~ pri0r: .to, i ts  or ig inal  expira t ion d a t e  
, . ~, i f : .  ; . ' ~i--'..,i~ ~ ~ -'~ ~ .. ' - : :~ ~ ; .  '~ . ~ -  . ;  ."~- ,~~,,~ : :  " " . ~ :  . . . . .  , ~ ~ " ' . ; " 

�9 :,,J-~_ .-.,,,::,:~ k;. the  au thor i zed  e m p l o y e r : r e p r e s e n t a t i v e  fai ls  to  provide  t he  au thor iz ing  
.~-~3~.~ ~. :~i~;:,~y~i,- agency, ~.. w i t h ~  timely:~:,, written:~;~notiee,: o f .  m a t e r i a l  ~ changes  ; in the  

: .. . i n fo rmat ion  furnished under  subsec t ion  (B);~i~:i~.~,,,: ,:~!. ~ ",,~.~,,~.~ 
�9 ~,: :: ::i:i : " -~.::~,.~,'..- :..i ~_ . . : .  ": . .  :~:":...:,, ' , ,  . , . , :  _.' " " 

�9 ' i "  " /~i , : .  :~:;!:i~ : : . , i , ~ ; ~ ' ~ . . , ~ . : .  ~:. - ' :  , ."~i x:i6!!::~:;~,::~ : ".  ,: ~ ' 

?. 

k~ 



::~ ,'.+. : :'-,.. -:.~; . ,,'. :,.."~" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .... : ' . . ,  . ,  "'~ .... .' . . . .  .:,- ,L"'~.{.)~),~,~'-~',,,~.'.,-..'.'.~'~:~:~,~,~i ~ ' ~  ' '  ~ ~L-:' .' .-..,~-~' ,;~,;'~;i~,~.'.~,,':~ . , , '  . . . . . .  '~ ~,~.'," ~:".=." .... 

~of i ... ,. 2. ,i:~-material ~changes m t h e  m f o r m a t l o n ' f u r n , - ~ h e d  u n d e r  ~ s e c t , o n  (S) a r e  
s u c h  a n a t u r e  t h a t  t h e  e m p l o y e r  r e p r e s e n t a ~ v e  is no  l o n g e r  .e l ig ible  f o r  

'~ ~ . i u t h o r i z a f i o n ' u n d e r  s u b s e c t i o n  ' ' ~:I!..;.~." �9 

3 .  t h e  a u t h o r i z e d  e m p l o y e r  r e p r e s e n t a t i v e  o r  t h e  e m p l o y e r  has  v i o l a t e d  t h e  
i . . . .  .'~ y : ", p rovis ions  o f  t h i s  A c t .  If  t h e  a u t h o r i z i n g  a g e n c y  h a s ' p r o b a b l e  c a u s e  t o  
.~i b e l i e v e  an e m p l o y e r  has  v i o l a t e d  t h i s - A c t , ~ - i t ~ - ! m a y  s u s p e n d  t h e  

a u t h o r i z a t i o n  p e n d i n g  a d e t e r m i n a t i o n  ~ t h a t  ' t h e  a l l e g e d  v i o l a t i o n  

�9 ~ �9 ~i, .... :";~ ~: <:-~'~ :~,, ,L,'~!warrants~further~suspension~dr ~ t e r n i ~ a t i o ~ o f t h e  a u t h o r i z a t i o n .  

" , H .  If t h e  a u t h o r i z i n g  a g e n c y  suspends  or  t e r m i n a t e s l a u t h o r i z a t i o n  o f  an a u t h o r i z e d  
~ ........ . . . . . . .  ' ~ e m p l o y e r  r e p r e s e n t a t i v e , " i t .  Shall i m m e d i a t e l y : t S r d v i d e  w r i t t e n  n o t i c e b f  th i s  a c t i o n  
.~ . ,'=~:~ " , t o . t h e e m p l o y e r l i ~ e p r e s e n t a t i V e  a n d  t O ~ t h e ~ i e n t r ~ l r e d b s  r ' e ~ i t o r y .  :: , 

L To i m p l e m e n t  th is  s e c t i o n ,  t h e  a u t h o r i z i n g  a g e n c y  sha l l  d e v e l o p  ru l e s  a n d  
: , r e g u l a t i o n s  g o v e r n i n g  i u t h o r i z a t i o n ~ o f  e m p l o y e r  T e p r e s e n t a t i v e s  t o  r e c e i v e  s e x  

o f f e n s e  c r i m i n a l  h i s t o r y  r e c o r d  i n f o r m a t i o n  a b o u t  e m p l o y e e s ,  inc lud ing :  

,., - =" I. :.i-appHcation procedures and requwements; ~ .:~' .... ~- ,, 

.: 2. p r o c e d u r e s  f o r - r l v i e i i l g  " . " " "  " , , . .  
. ~ ' : . . . . . .  ~"  ~ ~ ' - ' . . . .  ' , " " ' D  " '  " - ~ "  " , ~  " - - " . "  " ' '  " '  : '  " " ) "  ~ '  " 

~ . ;i, -3 .  " H i m i t a t i o n s  On a u t h o r i z a t i o n ;  'i/i~ ~ ;.=,!I~S-.~,-.,:I::=~[~ "~: !-, ,')i : 
e , , . �9 " , �9 

4. p r o c e d u r e s  for  suspending ,  t e r m i n a t i n g ,  and r e n e w i n g  a u t h o r i z a t i o n ;  

' : : - 5 .  'pbocedures~"~for  e m p l o y e r " ' r e p r e s d n t a t i v ~ : " = t o  a p p e a l  t h e  d e n i a l  or  
~ :' r e v o c a t i o n  o f  au tho r i za t ion ; "  / " - " " - " -  . . . .  ' " , .~ i=. . . . .  , . . . . . ; . i  . 

6. t h e  s e t t i n g  o f  f e e  s c h e d u l e s  n o t  to  e x c e e d  t o  c o v e r  t h e  c o s t s  o f  
in i t i a l  a u t h o r i z a t i o n  a n d  n o t  to  e x c e e d  ' t o  c o v e r  t h e  c o s t s  o f  r e n e w e d  
a u t h o r i z a t i o n ,  and;  . �9 �9 

r 

.--E.,, 

. p r o c e d u r e s  to  a ssure  c o m p l i a n c e  w i t h  t h e  provis ions  o f  th is  s e c t i o n  a n d  
t h e  ru les  and  r e g u l a t i o n s  g o v e r n i n g  i t .  . . . . . . . .  

SECTION 107. REQUEST FOR AND DISSEMINATION OF SEX OFFENSE 

A. 

B.  

CRIMINAL HISTORY R E C O R D  I N F O R M A T I O N  

An authorized employer representative may request sex offense criminal history 
record information about any employee of the employer, provided the employee is 
within the scope of the authorization granted to the employer representative. 

The central record repository shall process requests from authorized employer 
representatives for sex offense criminal history record information about specified 
employees, provided such requests conform to the requirements of the central 
record repository, including: 

X-7 



L the name,  address, and s ignature of  the authorized employer 
representat ive  and the name and address of  the employer;  

2. the name and address of  the employer's fac i l i ty  in which the employee  is 
employed or seeking to become  employed;  

3. the name,  fingerprints, and other ident i fy ing information about the 
employee;  

4. s igned consent  .by the employee  to a sex o f f ense  criminal  history record 
information search; 

5. the mailing address of  the employee  or a signed waiver of  the right 
under this Act to be sent  a copy of  the information disseminated to the 
authorized employer representat ive  as a result  of  the record search;  and 

. signature of  the employee  indicat ing that  the employee  has been noti f ied 
of: 

a .  the types of sex  o f fense ,  cr iminal  history record information 
subject to dissemination under subsect ion (D) o f  this sect ion,  or 
a description of  such�9 information;  

b. the employer's right to require a record check as a condition o f  
employment;  

c. the employee~  right' to chal lenge the  accuracy  and 
.... , .- -.~ ~,.~.~,,~,,~ completeness,  o f  any information which may be disseminated to "~"'~ ~,;'.4~:'~2,~.. ', :} L~ . . . .  . .  , , :  . . . . . . . . . . . . . . . . . . . . . . .  

the employer under~ .~ , .  Act , ! . .~:accordance with sect ion  o f  
. . . . .  ~ . . . .  [ the  s t a t e - c o d e ] . ~  ~ - ~  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ~ . . . . . . . .  

:C...:,r~ Upon. ; re. eeipt::- of-i:a:~:request ;~om,r .an:~ authorized ~ employer.,,.: representat ive  for sex 
" o f f e n se  criminal  history-record information abeut~an_ " emPloyee, ,  the central  record 

~. repos i tory  shall  undertake a search for such information,  provided the employee  is 
. ~  . . . .  - . . .  not  outside, the. scope.~of..the employer-authorizat ion.  The search shall  be based on 

the employee's  fingerprints Provided by .the authorized employer�9 representat ive  and 
shall  include: . . . . . . . .  

L identifying~i s e w  o f f e n s e ~ i m i m i l , ,  history record in format ion  about the 
employee,  which=may-e~t . in~the lS ta te  centra l  record repository; . . . . . .  " -  

.i,~.,~o:~.~j~;[:b.~S[~2,.-~ requesting,  out-of-stat~ , . sex  offense ,  cr iminal  history record information 
'.. -'.- :. ~,~,.-.r:'.:~.~ abou~the~i~mpio~ee:~,i~--~e~Ord~i-With agreemenLs. entered, into with 

" ..... ' ":~: : " other.states;,:ineluding .those.entered-into under section.. 105(C);i .~. ,"~(~:, .~.' : ~ v ~ , ' ~ . .  . . . . . . . . .  . ~ , ~ : _ ~ , _ , : , : . . . ~  . ~:~ : . :  .~., .... . . . . . . . . . .  . . . .  

o ~  ~.:~ -i,~, ~ , . 3 ; " : ~ c . ~ , t h e ~ i n f o r m a t i o n  p e r t a i n s  t o  an  a r r e s t  r e p o r t e d  m o r e  t h a n  30  days  p r i o r  
h ~ , " ' t ~ c ~ : - ,  ~Ov :~ i .~  ~ , t . Q } . ' - . . t h e : d ' , d ~ , , t e ~ , r . , o , f . ~ - . ~ t h e ~ . m q u n ' Y  .. a n d  no~ d m p O S l h o n  has : -been- ,  r e p o r t e d ,  
i~:~-:~,~ ::5~_ ~:~ c o n t a c t i n g  a p ~ 0 p r i a t e  o f f i c ia l s  i n  the local  jurisdiction where the arrest 

or prosecution ~ e u ~ r e d  to veri fy  and update the information;  and 
. . . , : . . .  �9 . . . .  . -  " . �9 :"~" ~ . . . . . .  . : ' _  , . . ,  , ~ ! j _ - ~ : ~  ~ 

i: 
i .  

!:. 

i! 

! 
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!~, 
, .~  

i:i! 

.... ~,..~ ~ ...... ~ ..... J~ ~ - , , Z d e t e r m m m g  , w h e t h e r . t h e  s e x  o f f e n s e  c m m  m a l  h ~ s t o r y , r e c o r d  m f d r m a t ~ 0 n  ,:..  :'"~ ' ' 

...... ~ ,~:. ~.~,..~. m . s u b ~ e c t  t o ' d i s s e m i n a t i o n  u n d e r  s u b s e c t i o n  ( D ) . ,  . : . :  ~ i : ' ~ ~ " . 

D .  ! -~Sex :  o f f e n s e % C m m m a ~ " h l s t o r y  a r e c o r d  ~.mforf i i~t~on ~ i i b o u t  ' ~  ~ . e m ~ l o y e e  ~ sh~ l l  b e  
d i s s e m i n a t e d " t o  :~an ~ a u t h o r i z e d ,  e m p l o y e r  : r e p r e s e n t a t i v e  ~ ,:who::-has r e q u e s t e d  i t  in ~. 

a c c o r d a n c e  w i t h  t h e  f o l l o w i n g  p r o v i s i o n s :  . 

"~'If " t h e  T e c o r d  c h e c k  m d ~ c a t e s - - ' a - ' - c o n w e t i o n  .~ fo r~a  ~'sexl offense.~- o r  a : 
c o n v i c t i o n  b a s e d  on  a n  a r r e s t  o r  o n  a n  m ~ t ~ a l " c h a r g e  :for a - s e x  o f f e n s e ,  �9 

. . . .  �9 a l l  s e x  o f f e n s e  c r i m i n a l  h i s t o r y  r e c o r d  i n f o r m a t i o n  a b o u t  t h e  inei_den_t ........ " :.:~. 
- ' shall be released; �9 :, :... .- : ----i~:~ ;,i~:!.::.:,:~: ~!~ ..-: .i~:...~ ~ ..~,~:~:~;. : 

' ~ 2. I f  t h e  r e c o r d  c h e c k  i n d i c a t e s  a n  a r r e s t  f o r a  s e x  o f f e n s e  p e n d i n g  a 
......... -. �9 time of the mquw or-an m~t~al charge for a sex offense pending at the , 

~;~.~. ~.,.:_.~ .. r,. ~.~-"" ~ime of :the ~ inquiry,' 'alIsex 'Offense ~cmmmal~h~story~Tecord .reformat!on , 

o.snall be released,. or;. ~. ~ ........ ~ ................. ........... ~.'": ":. ~ .. ~ ~ " " 

3. If the record check indieates two or more ineidents resulting in arrest or ": 

�9 = . .  : 

W i t h i n  E. 

i n i t i a l  c h a r g e  f o r  a s e x  o f f e n s e ,  ..all s e x : o f f e ~ e . ~ c r i f i i ' i n a l  h i s t o r y ! r ' e c o r d .  -: 
i n f o r m a t i o n  s h a l l  be  r e l e a s e d .  . . . . ~' .... . . . . . . . . .  ': 

d a y s  o f  r e c e i p t  o f  a r e q u e s t  b y  a n  a u t h o r i z e d  e m p l o y e r  r e p r e s e n t a t i v e  " 
~:~'.~ ' ' ' , " " ' �9 . . . . . .  :" " : t i6n~ '~the  ~ i~eht ra l  - r eco rd  r e  i t o r y  .... ., ~for  s e x  o f f e n s e  c m m m a l - h ~ s t o r y  . record�9  r e f o r m  a , . ,  . . . . .  ~ . . . . . . . . .  Pes  
"" ~ :~shal I  s e n d  w r i t t e n  n o t i c e  %f t h e  ~results:~of t h e  f i e a r c h ! t 0 ; i t h e  ~ a u t h o m z e d  e m p l o y e r  

. . . . . . . . . .  ~ .~. r e p r e s e n t a t i v e : a n d  t o - t h e ~ e m p l o y e e , - e x c e p t - t h a t  ~-]f--'the - e m p l o y e e  -has  - w a i v e d  t h e  
=:~ " f r i gh t  t o ' r e c e i v e  t h e  r e s u l t s  ~of the.  s e a r c h , ~ n o t i c e  shall ,  .be sefit. 0 n l y  ' t o  .the.~ a u t h o r i z e d  

e m p l o y e r  r e p r e s e n t a t i v e .  T h e  n o t i c e  s h a l l m e l u d e .  . .. . . ~. 

i. ~ . . . .  ".~ 1- . a ' d e s c r i p t i o n  o f  ~ex  " ~ 0 f f e ~ e  ! c r i m i i i ~ l ; h i s t b r y - ~ i : i n f o r m a t i o n  s u b j e c t  t o  
~. ~ "~ : d i s s e m i n a t i o n  ' t rader  s u b s e c t i o n  "(D), "~hd z~ :,~r~-~.~:~ .~.,.~:~. :.:~-:,:,, '"- 

2. i f  t h e  s e a r c h  f o r  s e x  o f f e n s e  c r i m i n a l  h i s t o r y '  r e c o r d  i n f o r m a t i o n  
r e v e a l e d  no  i n f o r m a t i o n  s u b j e c t  t o  r e l e a s e  u n d e r  t h i s  A c t ,  a s t a t e m e n t  

t h a t  t h e  c e n t r a l  r e c o r d  r e p 0 s i t o r y  h a s  no  i n f o r m a t i o n s u b j e c t  t o  r e l e a s e  
u n d e r  t h e  A c t ,  o r  ~ ~:: . . . . .  ' "~" " . . . . .  " ~' 

3. i f  t h e  s e a r c h  f o r  s e x  o f f e n s e  c r i m i n a l  h i s t o r y  r e c o r d  i n f o r m a t i o n  
r e v e a l e d  i n f o r m a t i o n  a b o u t  t h e  e m p l o y e e  s u b j e c t  t o  r e l e a s e  u n d e r  t h i s  
A c t , _ a  s u . m m a r y  o f  t h e  i n f o r m a t i o n  a n d ,  i f ~ p _ I i c a b l e ,  a s t a t e m e n t  t h a t  
d i s p o s i t i o n  i n f o r m a t i o n  c o u l d  n o t  be  v e r i f i e d  f o r  c e r t a i n  n o t e d  a r r e s t ~  
A s t a t e m e n t  o f  t h e  p u r p o s e  f o r  w h i c h  t h e  i n f o r m a t i o n  is b e i n g  
d i s s e m i n a t e d , ,  t h e  p o t e n t i a l  l i a b i l i t i e s  a n d  p e n a l t i e s  fo r  i t s  m i s u s e ,  a n d  
t h e  p r o c e d u r e s  b y  w h i c h  t h e  e m p l o y e e  m i g h t  c h a l l e n g e  t h e  a c c u r a c y  a n d  
c o m p l e t e n e s s  o f  t h e  i n f o r m a t i o n  u n d e r  S e c t i o n :  ' " o f  [ t he  s t a t e  code ]  
s h a l l  be  i n c l u d e d  w i t h  a n y  s e x  o f f e n s e  c r i m i n a l  h i s t o r y  r e c o r d  
i n f o r m a t i o n  d i s s e m i n a t e d .  

�9 I m m e d i a t e l y  upon  r e c e i p t  o f  c o r r e c t e d  o r  u p d a t e d  i n f o r m a t i o n  d i s s e m i n a t e d  u n d e r  
s u b s e c t i o n  (E)(3), t h e  c e n t r a l  r e c o r d  r e p o s i t o r y  s h a l l  s e n d  w r i t t e n  n o t i c e  o f  t h e  
c o r r e c t i o n  o r  u p d a t e d  i n f o r m a t i o n  t o  t h e  e m p l o y e e  w h o  w a s  t h e  s u b j e c t  o f  t h e  
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record search,  unless the employee  has waived  the  right to r e c e i v e  such not ice ,  and 
to all employer representat ives  to whom not i ce  o f  the  results  o f  the  sex  o f f ense  
criminal  history record search under subsect ion  (E)(3) were  d isseminated within the 
three months prior to  the correct ion,  and upon reques t  o f  the  e m p l o y e e  to  any other 
employer representat ives  who previously r e c e i v e d  such information.  

G. To implement this section the central record repository shall promulgate rules and 
regulations which may include reasonable fees to cover the costs of a sex offense 
criminal history record search. 

SECTION 108. REDISSEMINATION 

SECTION 109. SANCTIONS AND REMEDIES 

A, Administrat ive  Remedies  

�9 ~,~-~ 1 . . . .  Notwithstanding any eivfl or cr iminal  remedies  provided by this  Act ,  the 
�9 rules and regulations,  o f  the authoriz ing agency  shall  provide administrat ive  

sanct ions  for authorized employers  who v io late  this Act ,  including temporary 
~.~.~ , - : : :  or permanent  revocat ion,  o f  authorizat ion  to,. r e c e i v e  ~ sex  of fense ,  criminal  

hist  y r e rd inform t i 0 n ~  i ~  ~ . . . . . . . . . . . . . . .  " o r  e .  0 a . ......... ~ ,~  ". .... : - - , :  :..;" . . :'0 ' ~:~ . ; ' " : - c ( ;  ~: : , T ~  

~:.,.~ .... ~ 2 .  ~;~ T h  e .  authorizing agency  and the~ centra l  record  repos i tory  shah provide 
. . . . . . . . . .  reasonable-  administrativeTPenalt ies~ f 0 r ~ t h c ~  employees, -: who v i o l a t e  the 

~: - �9 provisions o f  t h i s  Act. .  S u c h r e m e d i e s  may include suspension or terminat ion 
.:. - "  . ~ O - ~  .,~~176 e m p l ~  ~:~,~'."~,~"' " " ' ~ -  ~ . . . . . . . . . .  . . . . . .  " ~  . . . . . . .  

. . . . . . . .  ",, . . . . . . .  - * * , . . : . ~ : ~  '~.,~..~;~!~Y?';~" "~:-'..~':~': ":.'�9 "~t'~'.�9 ' ~:'~>~�9 ~ . ~ ( d ' ~ . ' , '  :~.~'~,.~ ! , i  ~~:~ 

~at~,-~;.3~ :,~ ~'" �9 Employer~ . . . .  representat ives  may appeal  adverse-decisions~ denying or revoking 
-~ authorizat ion in accordance  with the  rules and regulations,  o f  the  authorizing 

agency.  �9 , 

, . : ~ . ~ . . ~ ' , . ~  ~..J:.~,., i~, , : - .~. . : :~,:  . ' ~  ~ . ' ~ , ~  . . ' , ' ~ : . : ~ : ~ , : -  .~":~.~~ . . . . . .  - . .  . .  ~ :~ , . , : ,~ . -<~," '  ,-.:~.i: . . ,  .,, 
: ' j t : ~ -  . 4 % : . : . ,  E x c e p t  a s  ~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  " provided in sec t ion  107(B)(6)(e), all:he~n;ing~ h e l d  pu ;suant to the 
,~;~:,~: , ~ . : p r o v i s i o n s o f  this A c t s h a l l  he, held in accordance  with the  Administrat ive  

Act,....:'.~:...,~'i~['::" ~ :" . . . . . . . . . . . .  " . . . . . . . . . . . . . . .  

-~;~.:,:1., ~/:., The following~ rights o f  a c t i o n  shall  v e s t  in ,  the  subjec t  o f  a s ex  o f f e n s e  
~" " " - - - - ~ ; ~ < :  ' " ~;r = . c r i m i n a l  h ~ t o r y  record check- , . - - ,.. : . , . 

.. a, - a  private right o f  act ion against  an employer ,  employer 
,.~.~,...~. .., . .  -. : representat ive ,  or a n .  employee  f o r  redisseminat ion of. s e x .  o f f e n s e  

�9 ...~. ~.0 . . . . . . . . .  .-, criminal history record  informat ion,  e i ther  intenti0nally.....of~,,tllrough ; '~ - '~ i~  "~.. ~ . . . . . .  ~ - b ,  ~,,~ . .  . . . .  ~..~* . . . . . . . . . .  
- - , ,  g r o s s ,  negligence;~L~ ~",~-:~,,,r ,-i~, "~,.~., ~ . , ,  . . . . .  ~, ,~.~ ~:,,~.,. ,~, ~ . . . . '  ~.~-:~ .,..,..:.~.,,,.,_. 

" �9 . ' . ,  , ' "  . , ~ , . .  -,.. ' ' '  N ~ "  1 ~ ' t . - ~ ' ; , ~  " . ' , i ~ ' "  ; ' , . '  ,~ .?" , " -  , . .  ~ ., .". , ' . .  " �9 . . " '  

~-, 

.? 

? 

Under no c i rcumstances  shall an employer  or any individual other than the subject  o f  the ' 
record check  redisseminate  sex  o f f e n s e  criminal  histor3Lre_cor_d_information_received . . . . . . . . . . . .  :-" 
under this Ac t  e x c e p t  insofar as required to  fu l f i l l  the  purposes o f  the  Act .  



; '~J : - ,  t -  , . ?  : i~,.~, , , , ~ ' ! : - ' }  , , ~  * . ~  , ,  �9 : ~ . " ~ ,  .~ : . a .  ' ] . b  ' ' " " U ' ~ ' . ' ; ~ ' ~ W  " .  . " " ~ "  " : "  �9 ' . . . . .  

, , �9 . ~" ": t.,~', ~ ' ~ .  �9 , �9 . ~  g ~ ' , .  ~ . 

. . . =  . . . : . .  . , .  .~.,:@::. 4" , : ' " -  ~,~,~.}~~.':'~::-": 

,.:~ ::,,. ,-:,,. ,~.-.:-::,<~-, ' "  ..... , t h e  terms.,  of . , this  .,Act, .or for~.the r e l e a s e . o f , e i n f o r m a t i o n  t o  a p e r s o n  
..:,:' -:'~e<:-:~vz~ ,~,'~-.~--' ~or  . o r g a n i z a t i o n  n o t  a u t h o r i z e d  : : to-~,receive,~dnformation.  u n d e r  t h e  

-, . . . .  , ,  .-c~ 'iv .,-,s~,:<~ ~.&erms o f , t h i s  A c t ,  : e i t h e r  i n t en t i ona l l y ,  gr~*lJ!r__.oughagross n e g l i g e n c e ;  

c .  - a  P r i v a t e  right" of'" .... a c t i o n  .......... ' .......... against~'- . . . . . . .  the:eentral~"~ . . . .  "~i~ecord ............... r e p o s i t o r y  f o r  
-7~ " ~ ,~,~, ~".,-.~,..:,~.:: ,~.~.<., ' ~:failure..-.to. c o r r e c t  i n f o r m a t i o n  ::disseminated:~m!_. d e r  th..~ .A_et,~either 
; ?  

:i~ :: " " P u n i t i v e d a m a g e s  s h a h  b e  a w a r d e d  on ly  upon  a ' f i n d i n g  t h a t i , t h e  individual , -  
�9 , o r g a n i z a t i o n ,  o r  . agency  a c t e d  wi th  m a l i c e .  .... i.: . . . . . . . . . .  

2 .  f f  .an e m p l o y e e  e m p l o y e d  S u b s e q u e n t  t o  t h e " " e f f e c t i v e  d a t e  o f  t h i s " A c t  
!:~ :...: ... : - , ; . : . : eommits , . a : sex-of fense  a g a i n s t  a e h i l d  s e r v e d  .by- the , , employer , ,  t h e  e m p l o y e r  
..~ sha l l  b e  l i ab le  fo r  d a m a g e s  f o r - a n y  in ju r i e s  s u f f e r e d  b y , t h e  chi ld , .as~aT.esul t  

o f  s u c h  o f f e n s e  i f  a t  t h e  t i m e  t h e . e m p l o y e r  emI~!0Yed t h e  e m p l o y e e : .  
: : : :  

.0 8, t he  e m p l o y e r  was  a u t h o r i z e d  or,.was',~eligible ~for , -author iza t ion  u n d e r  
this  A c t  t o  r e c e i v e  s e x  o f f e n s e  c r i m i n a l  h i s t o r y  r e c o r d  i n f o r m a t i o n ;  

-..~.~.,-,-> ~.~,,,". .... ,-~.:~;vb.- .:,:the - e m p l o y e e  .was the.  s u b j e c t  .of s e x  o f f e n s e  c r i m i n a l  h i s t o r y  r e c o r d  
. . . . . . . . . . . . . . . . . .  i n f o r m a t i o n  w h i c h  ..was a v a i l a b l  e f o r ~ d i s s e m i n a t i o n _ t o , , t h e ~ e m p l o y e r  _ 

�9 under  this  A c t ;  a n d .  

' c .  t h e  e m p l o y e r  f a i l ed ,  w i t h o u t  g o o d  c a u s e ,  t o - r e q u e s t  s u c h  i n f o r m a t i o n  
p u r s u a n t  to  this  A c t .  - .  :,.. 

The  l i ab i l i t y  o f  t h e  e m p l o y e r  fo r  d a m a g e s  u n d e r  th i s  s e c t i o n  sha l l  b e  r e d u c e d  
b y  t h e  a m o u n t  o f  d a m a g e s  a w a r d e d  to  t h e  ch i ld  a s  a r e s u l t  o f  a su i t  a g a i n s t  

.~ t h e  e m p l o y e e  for  in jur ies  s u s t a i n e d  as  a r e s u l t  o f  t h e  o f f e n s e .  

C. C r i m i n a l  P e n a l t i e s  

�9 ,! 

1. It s h a h  

~L 

b. 

be  u n l a w f u l  for  a n y  p e r s o n  k n o w i n g l y  and  w i l l f u l l y  to :  

use  th is  A c t  t o  o b t a i n  or  s e e k  to  o b t a i n  s e x  o f f e n s e  c r i m i n a l  h i s t o r y  
r e c o r d  i f i f 0 - r~m~t ibh -~ -de r - f a l s~ r  e p r  e t  e n s e s ;  

d i s s e m i n a t e  or  a t t e m p t  to  d i s s e m i n a t e  i n f o r m a t i o n  r e c e i v e d  u n d e r  
this  A c t ,  knowing  t h a t  such  i n f o r m a t i o n  w a s  r e c e i v e d  unde r  th is  A c t ,  
in a m a n n e r  o t h e r  t h a n  in a c c o r d a n c e  w i t h  th i s  A c t ;  o r  

c .  d i s s e m i n a t e  or a t t e m p t  to  d i s s e m i n a t e  f a l s e ,  i n a c c u r a t e ,  or  
i n c o m p l e t e  c r i m i n a l  h i s t o r y  r e c o r d  i n f o r m a t i o n  unde r  this  A c t .  

. E a c h  v io l a t ion  o f  this  s e c t i o n  shal l  c o n s t i t u t e  a s e p a r a t e  o f f e n s e ,  and  b e  
p u n i s h a b l e  as a [Class  ] m i s d e m e a n o r .  
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D. L i m i t a t i o n s  

1. Any cause  o f  act ion brought under the t erms  o f  this Ac t  shall  be c o m m e n c e d  
within three  years o f  its  occurrence  or o f  the  t i m e  the party bringing the 
act ion should reasonably have b e c o m e  aware  o f  the  cause  o f  act ion,  
w h i c h e v e r  d a t e  is la ter .  No  a c t i o n  b r o u g h t  under  the  p r o v i s i o n s  o f  this  A c t  
shall  survive the  l i f e  o f  the injured party.  

2. An author i zed ,  e m p l o y e r  sha l l  be  h e l d  h a r m l e s s  in any  e m p l o y m e n t  
discrimination suit  claiming discriminat ion based on the provisions o f  this 
Act .  

SECTION_ 110 ._  SEVERABILITY --- 

Should  any  par t  o f  th i s  A c t  be d e c l a r e d  inva l id  or u n c o n s t i t u t i o n a l ,  s u c h  d e c l a r a t i o n  sha l l  
not a f f e c t  the  remaining provisions o f  this Act .  

S E C T ION 111.  A M E N D I N G  C L A U S E  

The f o n o w i n g  provisions o f  the s ta te  code  shall  be amended to  e x e m p t  sex  o f f e n s e  
cr iminal  history record  information from" s ta tu te s  authoriz ing  the  destroying,  expunging ,  
purging, or  Sealing o f  criminal  history record  information:  ..... - .~ - .. ' 

F !  �9 S e e .  �9 !: 

S e e .  o_;. A f,- t ,#:~ f e~ :,.,; . . . . .  ,-~,~.,.~ . . . . . .  
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

SECTIOIr 2. ~i E F F E C T I V E  D.~TE a~,'.'::~ ~;  ~-,,,.~.,~~'~.~., . . . . . . . . . .  ~ , , , ,  ~. ~-~.:~.~,~...o;'~:;~"':: ~'~'~. ~.~ "~,,~_,.~ ~ u ; ~  ?~.~.~ ,',.,~;~.~ ~ {~J 

This Act shall become effective 180_ days after the day of its enactment. 

: g l  , 

L 
'i~r, 

iT: 
? , .  

.} �9 . , ~ . 2 .  - ' ~  ' '  " " ' 

, h  

. .  , .  ; .  . - ;  . : 

�9 . . , ,  , . . 



,,ii~ " . ~  , , ~  . . . . .  : : 

. j  

,) 

. . i  ~ 

i~il 

~.~,:~. ,~Th~.Decemberr prhsident ,s iTask Force~on Vict ims of~Crime ' '  : . :  
'recom m ends :~ ~that ::-tegislation:"bbe ~enabted :'i::.to~ ?m ake,~;ravailable . to ~businh~ses ~ a n d  : 
0rgani zat  ions t h e  ~sexual assauit,"~ child :m 01estation,' 'and :.por6ography arr  est  :r e cords ~.bf 
prospect ive  and p r e s e n t  employees  whose work will b r i n g : t h e m  into regular con tac t  ."with 
children..":~ . . . . . . . . . . .  

i"~.Sexual abuse of children':by those. 'entrusted- to care '~for ' them i s : i nc reas ing lybe ing  ' 
recSgnized as 'a" t ragedy  Of'~'cbnsiderable proport ions;* z~,Recent 'reports o f  incidents~h.dve _i _' _ " 
c o m e  f rom all a r e a s  o f  the"C0untry, .Wh~t.~has Often '~ppeared  ifi-'the:~,f{rst ~instanc-~- to'~6e - - 
a n : i s o i a t e d " e v e n t  has,"upon ~investigation,- been ~shbWfi:i'to ',involVe >substan=tial numb ers":of .... : 
~hfldren and somet~mes'complex, , .soph~stmated sexual  ,abuse,rings..,.,.: :~,,,-, ......... . ...'~,,9 ,~ - ' ,  

, ~ , ~ C : , : t  ~,~, .~.~kl~.I~, d . . , "  o , : ' , ~ ] ~ , , ; ' , ' , , ~  ; . ~ . ~ i .  . . . ~ . J ~ . ~ * * * O . z  ~ - . ~ , ~ , ~ , ~  " L " ,  ~ '  ~ :" . . . . . . . . . . . .  ' ""  " " :  " "  " 

�9 Whether  the c u r r e n t  public awareness  of child sex abuse pe rpe t r a t ed  by employees  
of ch i id -6r ien ted  :facilities")is ~ r~f lect ive  o f  .,an ir/creasd~in ~:the' r&porting of. sffch incidents  
or-: of an- a~ctual mcrease : 'm ,the .,incidence :-of..such 'abu~eiis Unknown...: Probably~both "are 
t rue  to at  leas t  some ~extenti-.On .the one  hand, & v a r i e t y . o f  b~irriers to  rep0r t ing:chi id  
Sex abuse a r e  slowly being, lowered .  .Supportive serv ices  are beginning to-be provided to 
v ic t ims ,  and - . their  parents.  -~Unprecedented p u b l i c i t y  about t h e  problem'"hn8 sex abuse 
edtlcatiOn programs for':both e h i l d r e n a n d  parentsemay,also-~be'~:/'esp onsible for ~increased 
repor t ing  o f  individual '  indidenl:s." On t h e  othei': 'hand,. '--th~a'dcessi ble pool O~ p6t~fitiefl 
c h i l d v i c t i m s  in  ch i ld-or ien ted  Sacilit ies is ihcreaSing. :!~Parents-Seeking �9 educa t iona l  
and :social 0pportunit ies '$or~:their  chi ldren and Working pare.nts:~seeking child c a r e h a v e  

. . . .  con t r ibu ted  to a n - u np r e c e de n t e d  demand-for~ ou t -o f -home  ~erviceg~"There is l i t t l e !doubt  . . . . . .  
tha t  the  s i tua t ion  is being exploi ted by those looking to sa t is fy  their  p e r s o n a l s e x u a l  
desires  o r  f inancial  greed through:sexual  e x p l o i t a t i o n o f  chi ldren. '  :.: :' ~ ~" .... : 
~ ;  . "  ' . ~ i,.:_':. Ui:." " . )  ! "7 .  .:;~.~f'~': z'"~ ~.,.,~::,~'.;~,]'J~' : ' " '~"" '<,9. ' ~ ; ~ f " . ' ~ :  " : v ~ " " : ~  ~ . ~ ! : ~ ' ~ " - ~ : : ~ - ~ .  - '~  ".  " 

Few f a c t s - a r e  known �9 Child sexua l  ~buse. ,Ler0y G. ~Schultz,!editor  Of The 
Sexual Vict imology of  Youth (Charles.:C.! Thomas, 1980), h a s ' n o t e d  tha t  ,,[s]exuality a--n--d 
children,  by t h e m s e l v e s ,  have not gained their  share o f . r e sea rch  or policy resources,  but 
when c o m b i n e d h a v e  produced a nat ional  a v o i d a n c e - r e a c t i o n . "  Part ly:as  a resul t  o f  this 
his tor ic  unwil l ingness to confront  the rea l i ty  of child sexual abuse and part ly because of 
the d i f f icul t ies  in pene t ra t ing  the sec recy  surrounding it, t he re  is a not iceable  lack of 
re l iable  data  on the  inc idence  and e f f ec t s  of sexual v ic t imiza t ion  of minors. Moreover,  
until  r ecen t ly  l i t t l e  serious a t t en t ion  has been paid to the  social  and legal  barriers which 
s tand in the  way of an adequate  response to the problem. 

, i .  

*Only severa l  years  ago, chi ld  care professionals  cons idered  "child sexual abuse" a lmos t  
exclusively an in t ra fami l ia l  phenomenon.  In the p a s t s e v e r a l  years,  however ,  the te rm 
has been expanded to include ex t ra fami l ia l  abuse as well. Unless the con tex t  indicates  
o therwise ,  the term as used in this c o m m e n t a r y  re fe r s  to any sexual v ic t imiza t ion  of 
chi ldren wi thout  dis t inct ion be tween  ex t ra -  and in t ra fami l ia l  relat ions.  This may range 
from in tercourse  to illicit fondling. It also includes exploi ta t ion of children for purposes 
of pornography and prost i tut ion.  
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..~ INCIDENCE OF CHILD SEXUAL ABUSE ,.a~av~ar . ::: . . . . .  , :,.,,. ..... :,: 
- . . . - . �9 . 

' .'a ,:,~{~(The , major," e f fo r t s ;  v,t0[gestim ate7:..the": num ber ,,,of..., eases:,  of  ~ehild.-sexuiii ~ abuse. ~lre 
'discussed .by Dr.. David,Finkelhor-dn an a r t i c l e ,  "How Widespread is ,Child Sexual .Abuse? ' :  
�9 (Perspec t ives  on Child M a l t r e a t m e n t  in the  Mid '80's~ Nation.al.Centler.~on Child A b u s e a n d  
.Neglect,  .U.S. Depa! : tment  ,of Heal th  and Human-Serv ices )  .... These ;include a r e p o r t b y t h e  
Amer ican  Humane  Associat ion tha t  in 1982, 22,918 inc idents  Of c h i l d  sexual  abuse we re  
r epo r t ed  to s t a t e  child p ro tec t ion  author i t ies .  A 1979 Nat ional  C e n t e r  on  Child Abuse 
and -:.Neglect .,study e s t i m a t e d  ~ tha t  ~44,700 :eases,-:,of :~sexual:~abuse. ~e re .  r e p o r t e d  or 
o t h e r w i s e ,  known :to,,:p~ofessionals ,in ,the ,year:  beginning :~,April, ,,1 ~79..~.} Insofar  <as ,these 

- s t a t i s t i c s  were! :0btained,:from ,chi!d ~proteetion aagen,ciesr t h e y  do.(not -address 
e x t r a f a m  ilial abuse . : (s inee  unti l  o.i 984 t h e s e  agenc ie s  .rarely~)reeeived or ; recorded  .:~eports 
of abuse occur r ing  ou ts ide  ~the.:family) or :,an~} ,~'other>unrep0rted 'abuse.  -,}"This :::abuse,., 
a cco rd ing  to Finkelhor ,  "may well  cons t i tu t e  the  ma jo r i ty . "  (Ibid., p. 1 8 . )  ;. . , 

, . . . . . . . . . . .  �9 , . . ~ - . .  ' 3 a , g  ', . P %  ' V  - : ~ :  ' . . . .  ' ~ ' "  . . . . . . . . .  :'~Eq4'~,.:3"g.:.~',:,'v , " ~ ' ! [ " , ' : , f i L '  _. . : ' r ) ,  .:.. , .  % a , e , : q , : , . . ,  

.... <-7.:To obtain : informat~0n .about unreportedcas::~well as, r e p o r t e d  .child abuse,.!:several 
s tudies  surveyed..the~ gen.eral population .or  s e l e c t e d  .targe.t; groups. .of; the poPUlatiom ..Dr. 
F inkelhor  himself, under took  a ,s tudy of co l lege  s tuden t s  which ind ica ted  t h a t 1 9 % - o f � 9  
women and 9%.of  the  .men had been s exua l l y ,y i c t im ized~as  children..~ ,Another F i n k e l h o r  
s tudy found.~that _15% 0 L , t h e  women,  a n d  5,%~of ~the. men i n t e r v i e w e d  i n  a r e p r e s e n t a t i v e  
sample  hadbeen~sexual ly : . :abused .as ,children. ->Sociologist Diana. ,Russell  apparent ly ,  has 
.found the �9 highest  r .at  e pf:child. .sexual;abuse.;  Through in te rv iews  of a r andom.sampl ing  of  
San Franc i sco : :women,  ,:she, repor t s  that..:38% of the  iwomen !had(had-a  sexua l ly . abus ive  
physical  . c o n t a c t  ,before -,they �9 were . .18 ~years o ld . . :  I f .~non-con tac t  .exper:iences ~...,w, e r e  
ine luded , , the  f igure rose to 54%.~[-(Ibid.) ,~, .... , _:. ._~. :_,> , ; ~ .- 

To da te ,  all of t e s tudies  of the : inc idence  ~of chi ld sexual  Vic t imiza t ion  have  
buil t- in l imi ta t ions .  These include r ep re sen t a t i venes s ,  the qual i ty  of the  ques t ions :asked,  
the source  of  the in format ion  , and t h e  r a n g e . o f  sex o f fenses  c o v e r e d . ( e , g . ,  mos t  
e s t ima te s  of  the  inc idence  of child sexual  ,v ic t imizat ion do not  include ins tances  of 
pornographic  exploi ta t ion  a n d  child prost i tut ion) .  ,Despi te  thei r  l imi ta t ions ,  however ,  the  
s tudies  have  es tabl ished tha t  the problem is r e a l  and cons iderab ly  more  ex tens ive  than 
once thought .  , .  

- : . { 3  , r  . . . . .  : . . . .  , :  ! . "  -: , 

As di f f icu l t  as it has been to develop a c c u r a t e  e s t i m a t e s  of the  number  of child 
sexual  of fense  incidents ,  i t  is even more d i f f i cu l t  to d e t e r m i n e  p e r c e n t a g e s  eonce rn ing  
the re la t ionship  of the  pe rpe t r a to r  and v i c t i m .  Various e s t ima te s  have held tha t  parents ,  
paren t  subs t i tu tes ,  or r e la t ives  are  the p e r p e t r a t o r s  in 30% to 80% of all cases;  t ha t  
non- fami ly  member s  p e r p e t r a t e  20% to 30% of all child abuse eases;  and tha t  only 3% to 

. . . . . .  -10% of - the -o f fenders  a re - to ta l - s t r angers :  -(Se-e-Child Se -x -u~ l - -hb~In~s t ,~As- -gg~l~  a-nd- 
Sexual E~ploi tat ion,  Nat ional  Cen te r  on Child Abuse and Neglec t ,  U.S. D e p a r t m e n t  of 
Hea l th  and Human Services,  Revised April, 1981.) 

d 

E 

E 
E 
L 

E 
I! 
[ 

[ 
EFFECTS OF CHILD SEXUAL ABUSE 

Little information is available about the seriousness and nature of the long-range 
effects of child sexual abuse. While a few victims may suffer no adverse effects and 
some may recover relatively quickly from any adverse effects, it is also clear that many 
children suffer lasting psychological injury. In addition, it has been noted by many who 
have worked with child sex offenders that often the offenders themselves were abused as 
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children; ~A~ading ~:to :~speculati0m ~that ~i~there'~i~!may ~be ~Jsom'e csor~t~ ~ of~ ~a~eause,effect ,.~:~: .... .:~ 
}relationship between~ being~sexually abused as:a~?!child 'and sexually ~ abusing ~children:as an ':= . . . .  :~ 
:adult. c Shorter-range effects~are,~!of~eourse,~more -reddily :dbs~er.vable. '~) T hew ~ 
physical trauma : (genital and anal !injuries), venereal diseases,~pregnancy,:;~ahd 
psychological symptoms (e.g., withdrawal, sleep disorders, inability to concentrate). 
Moreover, sexual abuse ~is often�9 accompanied by severe physical abuse; resulting in 
non-gen i ta l  in jur ies  or .even death . , . : . :~  ~.~: . . . . .  - "  " '~ " ~ ' }~::=: 

.BARRIERS TO AN ADEQUATE RESPONSE :.~.~ac,'; ~ ~ : :~. e:i~,:'.~ r ~:;~/::' ~, :?~:~i~ ~ '"~",~"~ "~ "':~'~' 

,~ ..:~. T h e  a lmos t :neg l ig ib l e  a t t en t ion  which  .child sex .abuse: r.ecei.ved ~until , r ecen t ly ' cgn  be  ,. 
a t t r i b u t e d , t o  a number ,o f  fac to rs : , ,Soc ia l  a t t i t udes  h a w  [~layed a-,'significant: role~'::,:.'Even 
qui te  young chi ldren. : .are  a w a r e  :of . the,  special .mature . , :0f  the i r .  ~sextial ana~tomy- ~and t h e  
:social: taboos. .against ,  displaying-:or i l e t t ing  ::others see �9 or t o u c h  the i r  {private",par t s :  ~ Thus 
many :children;.who ~have been. a b u s e d : a r e  �9 "to .:tell the i r  . : pa ren t s - - e i the r  because  
they.~themselves believe,  they have v io la ted  these-prohib i t ions  or because~chey f e a r t h e i r  
pa ren t s ; .wi l l  :believe .it.-~:~-Moreover,~:fif:.:,their:.:molesters%were !:',kipd'.';~((i.e?,:~...~eductive), 
c h i l d r e n : m a y  not  w a n t  to  ge t  them in' t roub le .  ~-.if thelr:":m})leste}s were" aggressive:~or 
cruel ,  they  may simply be too scared  to tel l .  This is pa r t i cu l a r ly  l ikely  when the abusers  
are  au tho r i t y  f igures,  and even more l i k e l y  when the abuse is a c c o m p a n i e d  by expl ic i t  

Ahrea t s  not  -to , t e l l :  Such :wa rn ings . a r e . . ex t r eme ly in t imida t ing~ : to  ~chi ldrem~fM0reover ,  
they  r e i n f o r c e  the i r  .:belief, that ,{they :have, p a r t i c i p a t e d  .~in ,::something , ' , bad . "~ !The  end 
resu l t  i,,is : tha t  �9 : u n c o u n t e d ,  numbers  ~ :,:of :} childr,en ~.carry i-:the~ s e c r e t  'burden ~.of-::.their 

)vic t i rnizht iof i  thrbughout  thei r  en t i r e . ch i ldhood:and  Of ten  the i r  e n t i r e  lives..:,~,~-:~}: .:-., '~ ~ , : :~ :  

The children who do try to tell a parent or other adult about their victimization 
often find it difficult to articulate the problem. Not only do they lack the necessary 
vocabulary, ~they also areconfused.about what really did happen to them.,:If.they discern 
-their .parents' .discomfort at their attempts to explain, they may be discouraged from 
continuing. Some parents may even tell their children to stop talking "nonsense." 

Parents '  fa i lure  to take  ac t ion  on r epo r t ed  abuse may be due to any of a n u m b e r  of  
fac tors .  Some paren t s  simply do not  be l ieve  thei r  chi ldren.  -They may know the abuser  
and find it incredib le  tha t  he or she would c o m m i t  such acts .  They may be convinced  
tha t  the r epu ta t ion  of the ins t i tu t ion gua ran t ee s  agains t  such abuse.  They may bel ieve  
the chi ldren  a re  fantas iz ing  (without  quest ioning where  they  l e a rned  the basic sexual  
in fo rmat ion  on which their  s tor ies  a re  based). An u n d e t e r m i n e d  number  of parents  may, 
in fact ,  be l ieve  thei r  chi ldren,  b u t  fear  t he re  is some th ing  p rovoca t ive  or promiscuous 
about  them which "asked for" the abuse.  Probably a g r e a t e r  number  of parents  who 
bel ieve  the i r  chi ldren  simply want  to spare  them (and perhaps  themse lves  as W~ll )~he  
social  s t igma  of having been v ic t imized  by child sexual  abuse.  Also weighing heavy  on 
m a n y  parents '  minds is the  t r a u m a t i c  psychologica l  and emot iona l  impac t  which is l ikely 
to occur  when  chi ldren  become  involved in the  c r imina l  jus t ice  process.  Often this is 
judged to be worse than the e f f ec t s  of the c r ime  i tself .  (See Brunold, The Sexual  
Vict imolog ~] of Youth,  Ibid.) 

In addi t ion to  these and o ther  social  bar r ie rs  which undoubted ly  a f f e c t  the  repor t ing  
ra tes  for child sex abuse, legal  and p r ac t i c a l  barr iers  in the c r imina l  jus t ice  sys tem 
discourage  success fu l  prosecut ion  of r epo r t ed  cases.  Physica l  ev idence  is d i f f icul t  to 
obtain.  Of ten  t he re  simply was none. When the re  was, it may no longer exist  by the  
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:~time~the., ~.r is.. Called ~to ,~the~dn~estigator's ~ ~att~ntioh:~(e:g~}brUises,~A~enital,=trauma, 
~presence ~ of, :semen), ~} Even,:if the investigators mg.e'Lcalled in ~:rel~/ticely:soOn i they~,imay ~'be 
untrained ~,in' the:~sophisticated '~techniques ,,necessary~}toa.obtain }and. "analyze?: relevant 
:~physical ,e~idence.  a,~,: .:~:~ib ' " ' ' . . . . . .  

:: :-.., While over.' half~;0L: the:~states  ~now ::!allow.~:ithe~.weight and , : c red ib i l i ty  ~of ch i ldren ' s  
t e s t i m o n y  to be dec ided  by the  judge or jury,  t h e  Others. s t i l l  require- : tha t  :children under  a 
c e r t a i n  age be found c o m p e t e n t  wi tnesses  pr ior  to p rov id ing  t e s t i m o n y :  Where  
c o m p e t e n c y  is no t  found to exis t ,  t he  result:~isfi_!ike!y to. :be.~exclusioniof t_est!monY ,from 
the  only wi tness  who knows the  f ac t s  of  t he  case .  T h e  d e t e r m i n a t i o n  of  w h e t h e r  or no t  

,~such.ch~ldren .are, competent~to~.,testffy~ ~s: made, ,by: the:  courts, on ~the~bams :of~.~,the :children's  
. -  _ - . . . . . .  , ~ . . . .  

~r, e sponses ,  to:~questi.ons~ i n t ended  vto! e s t ab l i sh  the i r?ve rac i ty , i ! - in te l l igence ,  " .mgm0ry;"and 
~:verbal ~capacity.  ;Thus "ethe:~ability=~of:~ the'. c o u r t  to'  $ o r m u l a t e m n d  .'.,ask :quest ions~in a Way 
~children -unders tand  ~them rand :to e v a l u a t e  r e s p o n s e s  ~ in . ' a .~way/chi ldren; in tend, : them:to  be 
~evaluated,~is. ~ crucial:  ,:to '~ the. o u t c o m e  :off,.the "exam ination~.~.~.Inapprop~;iate~.,'questions or 
�9 .invalid :~interpreta t ions  of  responses  ~may:, e a s i l y : s k e w  c~the r e l e v a n c e  !"of the  : examina t ion �9  
~(See .'Child Sexual  Abuse and ~.the :Law:,~".Competdhcy ~of,::Children.:~/s :Wit/iesses,-":American 
Bar ,.:Association. Na t iona l  ~�9 ~Resource;~Center  :for':JChild cAdvocacy . .and  P r o t e c t i o n ,  

,~.:.,.vo,:.Fur t h e r m o r e ; d n - : c h i l d  "sex :~offense-caseS: ,corroborat ive ~evidence is !usually; r equ i r ed  
t to . s t r e n g t h e n  ..the: child 's  tes t imof iy .  ,=:. ffhis . m a y  f o r m  ally be  r e q u i r e d  b y ' s ' t a t u t e  o/'. jud ic ia l  
dec i s ion .  ~It may  also be r equ i r ed  simply':a~-h �9 p r a c t i c a l , m a t t e r . : ~  (See Child Sexual  Abuse 
and t he  Law~ YThe Cor robo ra t i on  Of Sexual  .:.Victimization": by David  W. ' .Lloyd, , ;American 

. . . . . . . . .  Bar A s s o c i a t i o n  Na t iona l  L e g a l - R e s o u r c e  C e n t e r - f o r - C h i l d - A d v o c a c y - a n d  PrOtect i0n,-  
,'t981 ) . . . .  " ; ,  . . . . . . .  " :.':~:,~', ","..~~-. *' t - ' :  ": ~ ' e  ':~ r , . ~ ,  . - ..-}'; 
'#,'~,~ .:~:~:,7~ ,c! �9 �9 ~ . ~  j " ' ~ ' . , : ~ , ' : ( , . ) c ? , ~ - ~  . ~ ,  ~ " ' �9 ~ . , - ; ~  " , i  ! -  " ~ z . . ! ' . ' ,  ~ "~ . ~ - ' ~ , ' , , :  % :  .:.~ f ; i L  ~ "  . : ; ' ~ � 9  ( ,  " "! '~'  ~ ' ~  ' 

:; :~,~.:,~!Corroboration "is d i f f i cu l t  to  '6btain.,~w Bece/use"-of the" . 'nature  .of ~ t h e  .offense ,  
e y e w i t n e s s e s  are  rare �9  When t h e r e  are  eyewitnesses ,~: they, ,  too,  m a y ; b e  ch i ld ren .  A s  
no t ed  above,  phys ica l  e v i d e n c e  is o f t en  no t  ava i lab le ,  . pa r t i cu la r ly  when  the  abuse com es  
to l ight  subs t an t i a l l y  a f t e r  the  t i m e  it o c c u r r e d .  The " e x c i t e d  u t t e r a n c e "  e x c e p t i o n  to 
the  h e a r s a y  ru le  is o f t e n  no t  appl icable  in t h e s e  eases ,  s ince  the  v i c t im  ra re ly  r e p o r t s  the  
i nc iden t  i m m e d i a t e l y  a f t e r  it occurs .  . ,  : ,'. :-. 

Cons ide rab le  e f f o r t s  to improve  m e t h o d s  of  i n v e s t i g a t i n g  and p r o s e c u t i n g  chi ld  sex 
abusers  have  been p r o m p t e d  by the  r e c e n t  publ ic  ou t c ry .  For example ,  spec ia l  chi ld 
abuse uni ts  a re  be ing  c r e a t e d  in a n u m b e r  of  po l ice  d e p a r t m e n t s  and p rosecu to r s '  
o f f ices .  Techn iques  for co l l e c t i ng  and p r e s e r v i n g  e v i d e n c e  are  being improved �9  

. . . . . . . .  S e_nsit_i_vi~ty_tp__Specific p rob lems  ._of_child_witnesses_is_being_encouraged,_thus_r_esulting i n _ _  
more  and b e t t e r  wi tnesses .  Some  cour t s  have l i be ra l i zed  t he  " e x c i t e d  u t t e r a n c e "  hea r say  
exce p t i on  to  a l low a longer  per iod  of  t i m e  b e t w e e n  the  i n c i d e n t  and the  s t a t e m e n t  of  a 
child abuse v i c t im  than  would normal ly  be a l lowed.  While i nc r ea sed  i n c a r c e r a t i o n  will 
t e m p o r a r i l y  s e p a r a t e  chi ld sex abusers  f rom f u t u r e  p o t e n t i a l  v i c t ims ,  it is un rea l i s t i c  to 
be l ieve  t h a t  this  will in i t se l f  be s u f f i c i e n t  to  d e t e r  o t h e r s  f rom c o m m i t t i n g  chi ld sexua l  
abuse.  Spec ia l  p rob lems  i n h e r e n t  in these  cases  a re  l ike ly  to p r ec lude  ever  ach iev ing  
s a t i s f a c t o r y  conv i c t i on  ra tes .  In those  r e l a t i v e l y  few in s t ances  in which t h e r e  is a 
conv ic t i on  fo l lowed  by i n c a r c e r a t i o n ,  the  o f f e n d e r  may  be f r ee  in a sho r t  per iod  to 
r e s u m e  his previous  l i f es ty le .  The sad f a c t  is t ha t ,  a t  l e a s t  for the  fo r e seeab l e  fu tu re ,  
s o c i e t y  mus t  look for add i t iona l  p r e v e n t i v e  s a f e g u a r d s  to  p r o t e c t  i ts  ch i ldren  f rom those  
individuals  s eek ing  to  prey  on them�9  
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As a resul t  of these  and other  obstacles ,  convict ions  in child sex off  ense~cas.es~are .;'A~.!:!~. 
r a r e .  Offenders  are le f t  re la t ive ly  free to cont inue  their  abuse over  an ~tdh~ded'~ei~i6d ( .... " " 

. ,  . . . . . .  Y 

. . . .  ~ : x ~ ,  }:>.'aJ ~ .~ ,a [ ) .  . . . . .  f~,~:,9-'J e . , : .~  ~ . "  ; ~ - ~ : 1 : ' ~ - ~ [  ~)-,~)~0,~30' , . . :2-:~. i~,. i  ~ r } ~  : ! "  " "  " 

',:.~ ,/, '.- ~ ' "-.~'i ,:...' , :.- . : - . ' . : ; . .  ,..)~ ~ , r~  ~'~ ; . n " '  {'.~' !~S~.,~Z:i " ~,.-.~..-i, -: . . . .  ?.~,~.~! ~'~'~ ,c.~i'-~:9 �9 ~ : , z ; q ~ , .  o:~.~'U:~$:~i ~. ~'~"._: ;b .~.~! : f~ ' 

CHILD SEXUAL,ABUSE BY EMPLOYEES ,~:.)~v,:~: ~-'-.~.~':~l'~'Jq, . 9s :~:t~ ::,v :~:~"~ ~ .". ' " '~:''" ~'".: 

.... in public hearings around the country,  convincing Levi.de.n.ce .t:W.as;.~,repeate,dly 
p resen ted  to the President 's  Task Force on Vict ims of Cr ime �9 ex tens ive  ex t ra fami l i a l  
~child sexual  abuse-is ~perpetrate.d~by..ip.di_viduals ~who Lse_ek e m p l o y m e n t  i n  or ,:volunteer. for 
,.pqsitions. that ,  pr.ovide.~.hem~ready:~d~ess tg.~children;~.(j.iWhiley~th,e :y.ast-,.majority !.off, those 
jwho .work ,with L-.the:~y, oung ~ e  .,~dedicated. and r!aw,-abiding~i~a ..dangerous ,.few i~who,.:chb0se 

. .occupations such .as: recrea~tion:,~director,ischo01 .busdriv.er,::Lteacher~#ahd coach  h~ive ibhly" ": 
..their s exua lg ra t i f i c a . t i on  or.:greed,in :mind..i.~By.,:engaging:]n. conduct~..Lexpr:.essly forbidden , . 
by  soc i e ty ,  they.:_causecunto!d~:harm:.~to.,spme, p.f its mos.t . .vulnera.ble.members.  ~-.Ma.ny.~of 

�9 .these . individuals,have-pr,eviously ..been .~arrested,,for: v iolent  .,0r, exp lo i ta t ive  acts~:against 
c h i l d r e n - - s o m e  -:a: number,. ,  of::: t imes .  :Howev.er,:. if e~they~ hay e: not:: .been.!conyicted (ands:in 
some  jur i sd ic t ions :even  if :.they have been .convicted),-privacy laws~deny~ their . ;emPloyers 
or po ten t ia l  employers  access to their r ecords .  . .~~d~.-; r:~ :'a ,.,'~-;, - ......... 

. . . . .  

�9 ~,~., ~ :,~: Laws. prohibi t ing Private ,access ..to:.,arrest"r.ecords re lymph ithe :firmly .established and 
commendab le  presumpti0n: .of  innocence u n t i l g u i l t  ispr-oven. ,~:Difficulties �9 ho.wev,er, 

,-,in �9 this .principle .to.,child sexual abuse,.;~in ~which:laws, r .elat ing to: child .testim0ny, �9 
. . insti tutional disinterest-!in~br cpr.actical ba r r i e r s  to prosecut ing  : these;~ases,  ,an.d p.ar.ental 

. . . . .  :.desire =to- spareLthe:~chi ldren :the :ordeals- iof~test i fying! ,have= corn bined-:to .:produce .-an . . . . . . . . .  
abundance .-of arrests ,  :bu t  precious few convictions.[-;,,.As.,a r esult , : .even if a jur isdic t ion 

. pe rmi t s  e m p l o y e r s  .to check c o n v i c t i o n  records,/-~the.Yast m a j o r i t y i o f - a r r e s t e d  ch i ld  sex 
�9 abusers,  are  .:able .to .go:;:from job to -job .,with .-:little ?fear~]that arrests~,in .(connecti0nL ~ i t h  
.previous e m p l o y m e n t  ~,will!~ever: be discov.ered ~by ~:future,::employers.,~! .In. allowing. .. the  
s i tuat ion to persist ,  socie ty  is, in e f fec t ,  holding a record  subject ' s  r ights  to p r e v e n t  
disclosure of records  whose re levance  is t r igge red  by their  seek ing  work with chi ldren 
above children's  r ights to protec t ion  from very l ikely possibil i t ies of Sexual abuse. The 
President 's  Task Force on Victims of Cr ime has r e c o m m e n d e d  tha t  leg is la tures  reverse  
this order of pr ior i t ies  by legislat ion carving out a narrowly def ined  excep t ion  to pr ivacy 
laws by making sexual assault, child moles ta t ion ,  and pornography a r res t  records of 
prospect ive  and present  employees  avai lable  to businesses and organiza t ions  who hire 
persons to work with or around children. 

CONSIDERATIONS 
~ '  . ,  

In draf t ing legis lat ion to imp lemen t  the  Pres ident ' s  Task Force  r ecommenda t ion ,  a 
number of issues must be borne in mind. The d isseminat ion  of cr iminal  his tory record  
informat ion  is a sensi t ive  and complex m a t t e r  even when its purpose is as laudable as the  
pro tec t ion  of chi ldren from sexual abuse. Cons t i tu t iona l  issues per ta in ing  to f reedom of 
informat ion,  privacy, due process, and equal  p ro tec t ion  all come into play. Moreover,  a 
number of federa l  s ta tu tes ,  including the  Civil  Rights  Act,  the  Omnibus Cr ime Control  
and Safe S t ree t s  Act, as well as s ta te  s t a tu t e s  are  re levant .  (These are discussed in some 
detail in the appendix to this commentary.) Neither alone nor together are they 
insurmountable obstacles. However, they will of necessity greatly influence the shape of 
an appropriate legislation response. _ . . . . .  
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The p roposed  leg is la t ion  has been  d r a f t e d  wi th  t he  fo r ego ing  c o n s i d e r a t i o n s  ~in 
m i n d .  As a resu l t ,  g r e a t  e f f o r t  h a s b e e n  t a k e n  to m a k e . t h e  l eg i s l a t ion  as na r row as 
possible  to a ch i eve  its sole purpose--providing:~.m.echanismi~by~-~-. 'which.empl0yers may  
make  more  i n f o r m e d  decis ions  l ikely to  r e su l t  in r e d u c e d  inc iden t s  o f  e m p l o y e e  sex  

".,"' ~:: Some �9  c o m p l a i n  t h a t  t he J l eg i s l a t i on  ds:~too' :!narr0w~that;-~itdoes,  no t  --include a l l  
- a r r e s t  i n f o r m  a t ion~or  :'inforih a t ion  a b o u t  :~all'. Of f-~-ses.;~whicl~",:~n~ay"~'indieate 'a" p r o p e n s i t y  ..: 

t o w a r d  �9 ~hi ld �9 sexua l  ~abuse,~:nor "! ~oes--i t " m an*dat~Mm~pl6yee:(:record cheekds:~v.The'"drafters 
\:;were ' minclful,: however,", ;that":su'eh a , :broadening $'of',.the:,i~iegislati0n ~would be ' - i ike ly '  to  
, , inere'ase g r e a t l y " t h e , d i s s e m i n a t i o n  of- :cr iminal~his t0ry- . record  informationnotindicative 
~. of  c h i l d  . sexual  -:abuse~ .but, r e su l t  in; (~ery .~few ' : �9  o f  : 'child sex 
: a b u s e r s .  ~Of.~'eo'UrSe the  leg is la t ion  is , no t . t he  ~sole :mechanism 'for p r e v e n t i n g  Child sexua l  
~,abuse by. e m p l o y e e s ~ a n d  , does! n o t  e l i m i n a t e  " the . . need  i for.:: o t h e r  .~mploye r  c h e e k s  on 

e m p l o y m e n t � 9  -Nevertheless ,  it ' i s  e x p e c t e d  : t o :be  an : eno rmous ly  ~ e f f e c t i v e  
means  o f  c o m b a t t i n g  such abuse.  " . . . . . . . . .  ~ ~ " ~ : :  . . . . . . . . . . . . . . .  

. - .  . . :  

-,-::- " : :Others ~ Wilico'rh plain ~that . the  l eg i s l a t ion  i s  too':broad-&*"that-.it ,will deny  e m p loym en t  
. 'of  the i r  choiee- : to ' :persons  who ~are,; in f a c t ,  sui table" : for :  (vorking w i t h  c h i l d r e n .  �9 
' u n f o r t u n a t e l y ,  ~ this i may  be'~true':in c e r t a i n  i n s t ances ,  -~. t h e  : leg is la t ion  ..has b e e n , d r a f t e d  to  

�9 !;.:reduce.. such.  : instances .:to ; a~min imum.  :-'It n e i t h e r :  m a n d a t e s  ~that e m p l o y e r s  u n d e r t a k e  
. . . .  '~record : c h e c k .  nor~-~that-employers., deny e m p l o y m e n t - b e c a u s e : : o f  ~the r e su l t s  o f : a  r e c o r d  - - 

":check. ,  ,~Where ~a.person is denied  a j o b  because  : o f : a  r e c o r d ,  'he or  s h e ' m a y  .apply to  
:.:another e m p l o y e r  .who m a y  n o t  u n d e r t a k e  t h e  c h e c k  Or, if t he  c h e c k  is u n d e r t a k e n ,  may  
�9 ~dec ide  i t ' i s ' i r r e l e v a n t  t o  the  'job.: :The a p p l i c a n t  may, . :of  c o u r s e ; a l s o  seek  . e m p l o y m e n t  
w h i c h  does  no t  involve working wi th  ch i ld ren  whe re  the  l e g i s l a t i o n - - a n d  h e n c e  the  r e c o r d  
;cheek--is not applicable. " 

Thus, the proposed legislation attempts to provide maximum employer access to 
relevant information with the least amount of resultant harm to employees or potential 
employees who present no threat of child sexual abuse. �9 it is not to be 
viewed as a "take it or leave it" proposition. Each state should review the legislation in 
the context of its own needs and concerns, and where appropriate, adapt it to meet 
these. 
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SECTION 1 0 1 .  F I N D I N G S  A N D  P U R P O S E S  

A~ The l eg i s l a t u r e  and t he  peop le  of  th is  S t a t e  f ind  and  d e c l a r e  t h a t ;  

1. The ch i ld ren  of  this  s t a t e  f a c e  a se r ious  t h r e a t  o f  b e c o m i n g  v i c t i m s  o f  
sex  abuse;  

. Any chi ld can  b e c o m e  t h e  v i c t i m  o f  sex  abuse ;  
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. !  

�9 - :~-~,.~3., . : ~ j lPe r sons  ~.y~who.~;~sexuallyTi]~abusei~'chfldren:,.,are:-.~like!y ~:~t0~.se.e.k o u t  
:,..-: . . . .  :. �9 :, ~i.i,~. i:~i~;i,,. i ~ e m p l o y m ~ t  : ~ t u a t i o n s  ;~i~0rkingi~with-,,~ehildren~i-to.~}provide~ia. . ., s t e a d y  

. , . >  

4. . . T r a d i t i o n a l  m e t h o d s  f o r  t r e a t m e n t  a n d  r e h a b i l i t a t i o n  o f  p e r s o n s  w h o  
.. �9 h a v e  s e x u a l l y  ~ a b u s e d :  e h i l d r e n  h a v e  . n o t  , p roven .  s u c c e s s f u l  ,for.: m o s t  

e h f l d  a b u s e r s  w h o  h a v e - t m d e r g o n e  t h e m ,  a n d  "some authorities_~.believ_e 
. " . . . . .  ' ' ~  ~.i:~hat e f f e c t i v e . m e t h o d s  a r e  u n l i k e l y  t o  b e  d e v e l o p e d  in . . the  f o r e s e e a b l e  

-, .,.~,~ ~,.~<.: : ..~,,,~'. ~,: .:., :: ~ these  e a s e s  .do no t :  ,a.cc.mat. e l y  r e f l e e t , ~ t h e  s c o p e  o f  : the  ' p r o b l e m ;  v,~ !.-'., ~,~: 

6. P r e s e n t  l a w  i m p e d e s  t h e  r e l e a s e  o f  c r i m i n a l  a r r e s t  records. ,  t o  n o n - l a w  
:~<- -~. . . . .  . ; e n f o r c e m e n t  p e r s o n n e l ;  ii~: :- :....~=, ~ ~-,: ,+: ~,::. -- -. �9 " ~ ' " 

;~7. ::. -, ~:~ E n a b l i n g  e m p l o y e r s  t o  l e a r n o f  ; p r e s e n t  or.  p r o s p e c t i v e - e m p l o y e e s '  s e x  
~-. ~...; :.:;. ~ o f f e n s e  , c r i m i n a l  ~,.hist0ry ~ r e e o r d s  ~iwill : . i n c r e a s e  ~,:~:the:-proteetions.  

. . �9 . . . . . . .  .. ~ ~ e u r r e n U y  a f f o r d e d ,  t o  , c h i l d r e n  a n d  e n h a n e e .  ~_ ~.. employers'~..~_awareness ...~'~ 
,, : .:::. , . .  p o t e n t i a l  p r o b l e m s  -posed  b y -  e m p l o y e e s : , w h o ,  h a v e  ~ia h ~ t o r y  o f  - sex  

....releaslng ..~cr~mmal -:.:~ ~,:~:~,~.:.::~.:.,,8. .?.- :Became of.<~the potentially ~adverse ,effects .of ~~ .... " "" ~"< 
, .~ ;:- ;.: 7 !., ~i.. :~ ~. ..~- ;. :history record, information..:on the record, subjects, ,,sue h.~fOrmation 

.... ~_~.:__ ....... ~_,~should.not be disseminatedunlessadequate protections exist-to ensure 

- .. .i �9 t h a t  o n l y  . i n f o r m a t i o n  . m o s t  ";e~ucial ~to r e s p o n s i b l e  ~ . . employment  
~ . . .  .: 7~. d e c i s i o n s  be  d i s s e m i n a t e d ,  a n d  . t h a t  i t  b e  d i s s e m i n a t e d . u n d e r  c a r e f u l l y  

d e f i n e d  c i r c u m s t a n c e s .  ~ .:: . . . .  ;, ~ - ::,:. ~..~.I-.~'-i/~,~-.,':'~ ~: . . '  ...'-: ,, . ~. ~.:~ .. ~. 

B. T h e r e f o r e ,  t h e  l e g i s l a t u r e  a n d  t h e  p e o p l e  o f  t h i s  S t a t e  d e c l a r e  t h e  p u r p o s e s  o f  t h i s  
, A c t  t o  b e  a s  f o l l o w .  . . .  : :.. . , . . ,  :~, �9 r . .  ~.�9 

1. To  p r o t e c t  t h e  c h i l d r e n  o f  t h i s  S t a t e  f r o m . s e x � 9  a b u s e  b y  e n a b l i n g  
e m p l o y e r s  a n d  . v o l u n t e e r  o r g a n i z a t i o n s  . t h a t  r e n d e r  . s e r v i c e s  t o  
c h i l d r e n  t o  u s e  s e l e c t e d  c r i m i n a l  h i s t o r y  r e c o r d  i n f o r m a t i o n  t o  h e l p  
d e t e r m i n e  i f  a p e r s o n  in t h e i r  s e r v i c e  w h o - w o r k s  w i t h  o r  a r o u n d  
c h i l d r e n ,  o r  a n  a p p l i c a n t  f o r  s u c h  a p o s i t i o n ,  w i l l  p r e s e n t  a d a n g e r  o f  
s e x  a b u s e  t o  t h e  c h i l d r e n  s e r v e d ,  a n d  

. 
To p r o v i d e  a m e a n s  o f ~ d i s ~ s - ~ l ~ g ~ s e l e c t e d ~ c r i m i n a l - - h i s t o r y  
i n f o r m a t i o n  t h a t  p r o t e c t s  t h e  r i g h t s  a n d  i n t e r e s t s  o f  t h e  p e r s o n s  
w h o s e  r e c o r d s  a r e  d i s s e m i n a t e d .  

The findings and purposes outline the reasons for the legislation and purposes it 
serves. They are intended to be guideposts for courts that may interpret the substantive 
sections of the act. 
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.;~},~ ' Findings I ~and 2 recognizethe ubiqu{tous an'd :indiscriminatle"~a~~'e Of child sexual 
�9 abuse..; As~'discussed,i~n~the,IntrOducti0n;-~here . . . . . . .  ' are no':statistics :on} the full extent of the 
problem; however, it �9 appears clear, that :~any "-child, ~ regardless~:0f,~race, - geographical 
situation, creed, sex, or social or economic status, is a potential victim. 

~ :':' Child sexual abuse is rarely a sp6ntane6us event. ~:Finding 3 notes that sex offenders 
affirmatively seek out employment Which provides the opportunity~tb be around children 
on a regular basis. ~ Such employmentprovides both a mask of:respectability behind which 
child sex abusers may hide - often for years - and a ready pool.}0'f potential victims. 
While pedophiles unquestionably constitute an extremely low.percentage of employees 
who work �9 children, the ;dispropo}tionate'hA'rm resulting from their unfettered access 
to employ/~ ent '~with ~}children ~iS ~cbnsidere~l ~ufficien~ 'to~iwarrant' the~special protections 
o f  t h i s  p r o p o s e d  l e g i s l a t i o n .  . . . . . . . .  , ~  " ."- . . . . . .  

Finding 4 concerns the limited success which has ~been~achieve'd,in treating child sex 
offenders. According to Dr. Ronald M. Costell ("The Nature and Treatment of Male Sex 
Offenders," Sexual::'Abuse of;Children:~i::Selected Readings~, ~ U.S.,dDepartment Of Health 
and ~" Human - Services, November, �9 ~1980), therapeutic. "intervehtion via traditional 
[ssychotherapy or behavior modification techniques rarely works~even' with non-aggressive 

/ . , .  �9 

pedophiles and virtually never with:;aggressive or sadistic ~offehde'rsJ Moreover, only a 
small percentage of aggressive offenders have responded :,to�9 long-term incarceration, 
with psychotherapy directed toward impulse control and the learning of �9 
social and ~ sexual behaviors �9 ~itoward'~adult ;'partners. ~Except for :;medical treatments to 
reduce libido; :Dr.; Costell ;reported no:available ~treatment methods for the sadistic 

. . . . .  offender, -~In~ the -:past ~several'-uyears.Lthere;:have ~"been- severaL~treatment-programs 
experimenting;:with ~.rehabilitation of pedophiles. ,'Nevertheless,;,'it is apparent that 
extra-family, child sex offenders are,highly resistant to change,'.~and that recidivism is the 
norm, rather than the exception. ,:~..',~,,~:.~::~:,~!.~ ~',.. :~ ~. 

C 

| 

E 

�9 Findings 5 and 6 identify�9 aspects of the legal system which contribute to 
the problem. The first concerns prosecutorial difficulties which result in relatively few 
convictions for child sex abuse. While formal corroboration requirements are no longer 
widespread barriers to prosecuting such cases, informally, corroboration is still a major 
factor in charging decisions in virtually all jurisdictions. .Children are generally not 
considered credible witnesses. Parents are reluctant to allow their children to become 
involved in �9 court proceedings' likely to be frightening and traumatic in 
themselves, and perhaps to have longlasting social as well as psychological implications. 
�9 Tangible evidence is often difficult to obtain. Thus in many instances, no charges are 
brought, or if brought, are dismissed. In others, the case is plea bargained to a non-sex 
5f feh~-(e~, g., a ~ I t ) .  

That convictions do not accurately reflect the scope of the problem has been 
recognized by Dr. A. Nicholas Groth, one of the first to attempt to treat child sex 
offenders. In a study of 148 offenders who sexually assaulted underage persons, Dr. 
Groth found that "it was a rare exception where the first conviction constituted the first 
such incident in the offender's life." (Men Who Rape: The Psycholo~ of the Offender~ 
A. Nicho]as Groth and Jean Birnbaum, Plenum Press, New York, 1979.) 
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!i~ All s t a t e s  a cknow ledge  the  r e l e v a n c e  of  an~individual ' s  b a c k g r o u n d  to  c e r t a i n  t y p e s  , .  
!~ of employment and, in fact, exercise their power to protect the pubiie'~ heali:h, ~safety, ' 

'~morals, and ~welfare by~ controlling access r:to~{certain Occupations. ~,{As }noted in its 
~ .introduction," a: ~ 1973 : American, Bar Association survey on :Laws~ Licenses3and :,,the 
i~ Offender's Right to �9 identified almost 2,000 statutory provisions which affect the 

licensing of persons with an arrest or conviction record. ~ :' I{owever, relatively few 
pertained to occupations involving access to children. , Moreover, these statutes did not 
address the issue of disseminating informationto private employers. ~- .=".... 

i ~ , ' } ~  ?: "% ~, ~ 0  ~ ~ ! '  ~~:'~'~ '.~ " ' ~-'.,~ ! -  ~ J ~ ; ~ . ' - ~  > ~ : :~  

=: P r iva t e  emp loye r s  who seek  b a c k g r o u n d  i n f o r m a t i o n . o n  e m p l o y e e s  or p o t e n t i a l  
�9 ~ e m p l o y e e s  a re  o f t e n  t h w a r t e d  by pr ivacy  laws and c o u r t  dec i s ions  p roh ib i t i ng  r e l e a s e  of  
"~ arrest record information. The reasons for such prohibitions are laudabler-indiscriminate 

release of arrest information may adversely affect the employment opportunities of 
~ f a c tua l l y  as wel l  as lega l ly  i n n o c e n t  individuals. .  ?The  e f f e c t  is less b e n e f i c e n t ,  h o w e v e r ,  
,~ as i t  e l e v a t e s  the  p r ivacy  r ights  of individuals  wi th  a r r e s t  r e c o r d s  over  the  r igh ts  o f  

e m p l o y e r s  to  p r o t e c t  the  ch i ldren  e n t r u s t e d  to the i r  ca re  f rom sex abuse .  Many cons ide r  
::,~ such a ba lance  s o m e w h a t  lops ided in l ight  Of the  publ ic  n a t u r e  ...of o r ig ina l  a r r e s t  
-~i i n f o r m a t i o n ,  t he  t e n d e n c y  of  child sex o f f e n d e r s  to  r e p e a t  the~r a b u s e / t h e  d i f f i cu l t i e s  in 
= obtaining convictions in sex offense cases, the seriousness �9 of child sex abuse, and the 

r i g h t  i d ' " ~ " ~ ,  . . . .  "" " ' " ' " ' ' ~ '  . . . .  " ~~ nar row e m p l o y m e n t  s nvolve  . ' . . . . . . . . . . . .  ~, , : . . . .  ~ :. 

�9 ~ F ind ing  7 no te s  t h a t  t he  oppo r tun i t y  for  e m p l o y e r s  to  ob ta in  c r i m i n a l  h i s to ry  r e c o r d  
i n f o r m a t i o n  will  i n c r e a s e  the  p r o t e c t i o n s  c u r r e n t l y  a f f o r d e d  t o  c h i l d r e n .  For  s o m e  

.:~i e m p l o y e r s  in s o m e  jur i sd ic t ions ,  ava i lab le  p r o t e c t i o n s  may  , include acces s  to  chi ld  
~ , : ~  abuse /neg lec t~ . ! reg i s t r i es .  ,, However ,  such  ,..checks are  done  by n a m e ,  r a t h e r  t h a n  
~ . . . . . . . . . .  f i nge rp r in t , -  anti--consequently- a r ~  of no -value i f - a h  indi-v-idual has c h a n g e d  h i s  - 5 r  h~r . . . . . .  
�9 .~ n a m e .  P robab ly  the  mos t  c o m m o n  p r o t e c t i o n  c u r r e n t l y  u t i l i zed  by e m p l o y e r s  is s eek i ng  
.~ pe r sona l  r e f e r e n c e s  on p o t e n t i a l  emp loyees .  However ,  e m p l o y e r s  who have  d i s c h a r g e d  

e m p l o y e e s  on the  basis Of a l l ega t ions  of  chi ld sex abuse m.ay be unwi l l ing  to pass t h a t  
. i n f o r m a t i o n  a long  for fea r  of being sued.  ' ' .- " ' : 

Undoub ted ly ,  e n a c t m e n t  of  the  l eg i s l a t ion  i t s e l f  will  ra i se  t h e  consc iousness  o f  
e m p l o y e r s  to  the  problem of  child sex abuse,  t h e r e b y  mak ing  t h e m  m o r e  a l e r t  to  
susp ic ious  a c t i v i t y  which t hey  migh t  o t h e r w i s e  have  no t  no t i c ed .  Moreover ,  as d i scussed  
above,  chi ld  abusers  are  o f t en  r e p e a t e r s  who s e e k  out  o p p o r t u n i t i e s  for the i r  c r ime .  
Knowledge  t h a t  the i r  r ecords  may  be c h e c k e d  is e x p e c t e d  to  d i s c o u r a g e  m a n y  of  t h e s e  
p o t e n t i a l  r e p e a t  o f f ende r s  f rom apply ing  for c h i l d - o r i e n t e d  jobs. Those  bold enough  to  
apply  a re  un l ike ly  to be h i red  if p o t e n t i a l  e m p l o y e r s  f ind the i r  r e c o r d s  i n d i c a t e  a d a n g e r  
to  ch i ld ren .  Of course ,  for o f f ende r s  who have  e s c a p e d  a r r e s t ,  l e t  a lone  conv ic t ion ,  t h e  

. . . . . . . . .  p roposed- l eg i s l a t ion -  w i l l - h a v e - l i t t l e - i m m e d i a t e - d e t e r r e n t  - e f f e c t . - - - T h e r e - m a y - b e  f e w e r  . . . . . . . . .  
such  individuals ,  however ,  as r epo r t s  of  chi ld sex abuse i nc r ea se  and i nves t i ga t i on  and 

. 

p r o s e c u t i o n  t echn iques  are  improved .  Some  may  fea r  t h a t  r e s t r m t e d  o p p o r t u n i t y  for 
e m p l o y m e n t  wi th  ch i ldren  will  only dr ive o f f e n d e r s  to  look ou t s ide  t he  job s i t e  for 
p r o s p e c t i v e  v i c t ims .  However ,  even in t he  un l ike ly  e v e n t  t h a t  t he  p roposed  l eg i s l a t ion  
should r e su l t  in a s l ight  inc rease  of sex o f f enses  ou t s ide  the  e m p l o y m e n t  c o n t e x t ,  t h e  
r e s t r i c t e d  o p p o r t u n i t y  for c e r t a i n  individuals '  r egu la r ,  e x t e n d e d  c o n t a c t  wi th  p o t e n t i a l  
v i c t i m s  is e x p e c t e d  to r e su l t  in a s ign i f i can t ly  l a rge r  d e c r e a s e  of  o f f e n s e s  which  will  
m o r e  than  j u s t i f y  its e n a c t m e n t .  
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.~'.~" :~ A l l o f  ' the above,:  f ind ings  ~. n o t w i t h s t a n d i n g , . ' F i n d i n g ~ 8  r e c o g n i z e s . : t h a t -  u n l i m i t e d  
publ ic  a c c e s s  t o . s e x  o f f e n s e  c r i m i n a l  h i s t o ry  record �9  i n f o r m a t i o n  m i g h t  r e s u l t  .in .hardship 
for  i n n o c e n t  pe r sons  and  o f f e n d e r s  whose  o f f e n s e s  b e a r  .no r e l a t i o n s h i p  to  s e x u a l  abuse  o f  
ch i ld ren .  S i n c e  r e p u t a t i o n s  and  l ive l ihoods  a r e  l ike ly  to  be a d v e r s e l y  a f f e c t e d  by the  
r e l e a s e  o f  any  c r i m i n a l  h i s t o r y  r e c o r d . i n f o r m a t i o n ,  t h e  l eg i s l a t i on  l im i t s  t h e  r e c o r d s  
wh ich  m a y  be d i s s e m i n a t e d  and t h e  p u r p o s e s  for  w h i c h  t h e y m a y  h e , d i s s e m i n a t e d  to  t hose  
most essential for the protection of children. 

This A c t  sha l l  be  known  a n d  may. be  }cited a s . " T h e  S e x . O f f e n s e - . C r i m i n a l  H i s t o r y  R e c o r d  
~ I n f o r m a t i o n  A c t . "  " ..~ :::~: :,.!'i:~. ~'~:. ~-, ' .-:~ ~- �9 .~,~..-;, ~ ~.~'.:i:~ o ~,-: :. . . . . . . .  

" S E C T I O N  1 0 3 .  D E F I N I T I O N S  ..~:. "~c " i: ' '~ ":' " " :~ ~~ ': ':.'";' - ' :>~ -:~-~~: ' .  : ' 

As used in th i s  A c t ,  t h e  fo l l owing  words  and  p h r a s e s  sha l l  h a v e  . the m e a n i n g s  i n d i c a t e d ,  
un le s s  t h e  c o n t e x t  c l e a r l y  i n d i c a t e s  .o therwise  . . . . . . .  ~ :. ..... -.~ 

A .  -.. A u t h o r i z e d  E m p l o y e r  R e p r e s e n t a t i v e :  �9 .: .: :- : ~  . - ,  ..... : :,:...~~ ~:- i.,:~ ~ : ",,;~!:..~ :'.,'~ 
T h e  c h i e f  e x e c u t i v e  o f f i c e r  o r  c h i e f  s t a f f  m e m b e r  o f  a n  e m p l o y e r ,  a s  d e f i n e d  in  

.. s u b s e c t i o n  (G) ,  w h o  h a s  b e e n  a u t h o r i z e d  b y  t h e  a u t h o r i z i n g  a g e n c y  t o  r e c e i v e  o n  
_ b e h a l f  o f  ~ t h e  _ � 9  _ s e x  _ _ o f f e n s e _ . _ c r i m i n a l . ~ h i s t o r y  _ . r e c o r d  i n f o r m a t i o n  a b o u t  
p r e s e n t  a n d  p r o s p e c t i v e  e m p l o y e e s  o f  t h e  e m p l o y e r .  '~. *.~ ":5". ." ' " . " 

- . . . ~ ~ - . %  ' .  , . ' , ~ ,  . , 

Employers may be businesses, organizations, or units o f  government as well as 
individuals. This definition provides for an individual who will be responsible for specific 
activities under the legislation. While the authorized employer representative may 
delegate activities or, if necessary, redisseminate sex offense criminal history record 
information to associates involved in employment decisions for the employer, he or she is 
the sole individual authorized to request and receive such information directly from the 
central record repository. 

B . .  A u t h o r i z i n g  A g e n c y :  
T h e  [opt ions:  s t a t e  H e a l t h  and  H u m a n  S e r v i c e s ,  Chi ld  P r o t e c t i v e  Se rv i ce s ,  
A t t o r n e y  G e n e r a l ,  s t a t e  po l ice ,  or  a n o t h e r  a p p r o p r i a t e  s t a t e  a g e n c y  or  l i c e n s i n g  
a u t h o r i t y ]  w h i c h  r e v i e w s ,  app roves  or  d i s a p p r o v e s  a p p l i c a t i o n s  f r o m  e m p l o y e r  
r e p r e s e n t a t i v e s  - f o r - - a u t h o r i z a t i o n - t o -  r e c e i v e - s e x - o f f e n s e - - c r i m i n a l - - - h i s t o r y  r e c o r d  
i n f o r m a t i o n ,  

The authorizing agency is the state entity responsible for determining which 
employers may receive criminal history record information. It is to be distinguished 
from the central record repository which identifies the information to be released and 
releases it to authorized employers. Since the governmental entity serving as the 
authorizing agency will vary from state to state, it is bracketed in the proposal. 
Generally, it will be an already-existing state agency with responsibility for overseeing 
child protective services (e.g., Department of Human Resources; Department of Children 
and Youth; Bureau of Child Protection). It might also be employment related (e.g., 
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Division o f  Employmeht  Serv ices )  or law r e l a t e d  (e.g.,  A t t o r n e y  General  or  s t a t e p o l i c e ) ,  
t h o u g h  such agencies?are  less l i k e l y t o  h e f t s  k n o w l e d g e a b l e  about ~the PrOblem Of child 
sex abuse as agenc ies  with child protect ive:resp6nsibi l i t iew '. ~ . . . . . . .  

- .  . -  : ' ,  . . 

�9 Considerable judgment iis "required o f  t h e  authorizing' a g e n c y . ,  On the one hand, it  
must be vigi lant  against indiscriminate approval o f  employers ,  thus authorizing 

u n w a r r a n t e d  access  to �9 history record information.  On the other hand, it must 
be su f f i c i en t ly  f lexible  t o  qualify those  e m p l o y e r s ' w i t h  a l eg i t imate  need for the 
information.  " . ' " ' " " ~ : :  " ,,,~: .... . .~., .:. ;::~.::~,~::~ ~ ! . - i , , . ! : . . , : . ~ .  �9 ::/.~..,.~; . . . . . . . . . . .  ~: ~= ., ,,.,:,:..~0~. ~ .,.,:~ ::- , 

~C. ~TCentral Record-Reposi tbry: '  :~ ~i~:;,: , '~ ~*~,~ :i~i;:-= ~ 
A division o f  the e x e c u t i v e  branch o f  governmei i t  :responsible for c o l l e c t i n g  on a 
s t a t e w i d e  basis criminal  history record in format ion  s p e c i f i c a l l y  ident i f iable  to an 

individual, including descriptions and notations o f  ~arrests, charges, and all 
dispositions, if any,~ relating to specific statutory offenses, :and for .responding to 
requests from authorized employer representatives for sex offense criminal history 

�9 {~ record i n f o r m a t i o n : . : : '  .: :.,:.~,~.~ ' : :": :~:~ "~" :~"~ " - " ~  ~ " :  . " 

Virtually all s ta tes  have  a central  record repos i tory  responsible  for managing State  
criminal history records.  Th i s  i s  the logical  agency tO rece ive  requests  for information 
about particular ',individuals':'reeords and, w h e n  appropriate,  to d isseminate  i t . .  The 

:agency s t a f f  is presumably already trained in the t echn ica l i t i e s  o f  the records and the 
:recordkeeping system,  and is :familiar with conf ident ia l i ty  requirements  surrounding 
them. Moreover,  in addition to administrat ive  and f i sca l  advantages  o f  ut i l iz ing an 

. . . . . . .  ' :exist ing_agency for dissemination purposes, con ta i n i ng  t h e  respons ib i l i ty  for the r e c o r d s  
rather than decentral iz ing  it �9 is l ikely to reduce both intent ional  and unintentional  abuse 
by s t a t e  employees .  ' . . . .  

�9 D . .  Chi ld:  ~ " ~: ' : 
Any person u n d e r  years of  age.  �9 

The age which defines a child under this leg is lat ion  is e x p e c t e d  to conform with the 
age which def ines  a child under other s ta t e  acts  recogniz ing  spec ia l  vulnerabil i t ies  o f  
young persons and extending them special  protect ions .  For uniformity  and administrat ive  
ease,  it is suggested  that this age be the outside age at which a person may be the v ict im 
of  s tatutory rape or other statutory o f f enses .  As this varies from s ta te  to s tate ,  no age 
is spec i f i ed  in the proposed legislation.  

E. Disposit ion: 
. . . . . . . . . . . . . . . . . . . . . . .  An o f f i c i a l  de terminat ion- indef in i te ly -pes tponing  or--terminating f u r t h e r - a e t i o n i n - a - -  

cr iminal  proceeding or an o f f i c i a l  o u t c o m e  o f  a cr iminal  proceeding,  including but 
not  l imi ted  to acquittal ,  dismissal  o f  the  charge,  f inding o f  not  gui l ty  or acqui t ta l  
by reason o f  insanity, nolle  prosequi decis ion,  pretr ia l  diversion decis ion,  appeal,  or 
a determinat ion  o f  guilt  based on a convict ion ,  gui l ty  plea, or plea o f  nolo 
contendcre;  any s e n t e n c e  imposed in connec t ion  with such determinat ion;  and any 
grant o f  e x e c u t i v e  c l e m e n c y  or pardon. 
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,:,,-': '*., 1..,~ .,r A person,who renders .time.and services, to,.~an ,employer,~ a n d :  _whose..regular:, 
course of duties places that person m a posltion; ; .... .... :": ",::i-~. ,. ;:~ -;~.~ ~,~ :~::~ 

a. -;:;.~,to exercise supervisory Or disciplinary control over children; or 

b. -to have direct access  to or contact  with children served by the 
. ~ i  ~.:~.~ : : e m p l o y e r ;  o r  ....... ~:- ~ " ~ ,  ",~ "',~' :, ~-~i - �9 .'--- 

c. to have access  to information and records maintained by the 
employer relating to identifiable~;;children served . ,  by the 

,. 2. For t.]ie-purposes of;:this Act, 'employee'.,d;includes any volunteer,., any 
.., p r o s p e c t i v e  employee, andanypros .pe ctive-volunteer. , . . . .  ~ . : .  :. ,~ 

. , ' : .  . ,  .." . ; , , . ,  . : ~ . i ' i , : ~  . ; .~, ; :  ' ~o ,  : / , ! . ; , ~ '  . . . . .  r ~ , : . ' :  ~, :~: ,V' , r ,~": . :~ '~ ~:~.:,-..:~.:~'.::.."~ ~,!." . . . .  : ' - : . , . : :~b ;~':~ : 

Employees are paid staff members or volunteers whose responsibilities either entail 
direct access to the children served by their employers or facilitate access to the 

-children served by their employers. The �9 nature of certain work requires direct 
contact with children. For example, teachers, camp counselors, .and daycare providers 
must have regular, extended access, to children. - Other employees may have considerable 
access to children, too, even though the nature of their job �9 not in itself require 
it--for example, maintenance personnel in child care faci l i t ies .  The responsibilities of 
still others, such as administrative and clerical personnel, ' may. not entail "on the job" 
access-to children but d o  provide-opportunities to obtain-information-(e.g.;addresses) . . . . .  
which facilitates "after hours" access. Since direct or indirect access to children is the 
crucial concept in determining if a person working for an employer is covered by this act, 
a person's status (i.e., paid or volunteer, full-time or part-time, exempt or non-exempt 
under the Fair Labor Standards Act) is irrelevant to this definition. Nonetheless, the 
legislation leaves to the discretion of the employer those employees for whom criminal 
history record information will actually be sought. (See section 107(A).) 

G.  Employer: 
A business, non-profit or volunteer organization, a unit of such business or 
organization, or a unit of government not responsible for law enforcement,  whose 
employees regularly render services to children, including but not l imited to care, 

E 
E 

[ 

[ 

Ii 

El 

treatment,  t r a n s p o r t a t i o n ,  i n s t r u c t i o n ,  c o m p a n i o n s h i p ,  entertainment, or custody. [i?, 

L 
. . . . . . . . . .  E_m_p loye r s  _c_overed und_er t h i s_ps  l e g i s l a t i o n  may_  b e p u b l i c  o r  p r i v a t e ,  p r o f i t  . . . . . . . . . . . . . . .  

or non-profit. The regular services provided under their auspices must involve direct or 
indirect access to or contact with children. Thus babysitting services, daycare centers, 
schools, day or overnight camps, etc., would generally qualify as authorized employers 
under the act. Short-term services which do not involve substantial or prolonged contact 
with individual children generally would not--e.g., movie theaters offering Saturday 
matinees for children, fast food restaurants. However, even in these cases, individual 
employers should be given the opportunity to make a case for authorization. A fast food 
restaurant may, for example, make a convincing argument that the neighborhood 
character of the facility provides its employees continuing access to specific child 
clients generally unaccompanied by adults. The definition of employer explicitly 
excludes law enforcement units, not to deny them the limited access to records afforded 
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this. proposed!leglslatlon bdt~'i'rather t6~-~su/'e"~that~the:wider access whlch they,-.now 
,-en]oy is not restricted by the l e g i s l a t i o n . : ~  ': ~"~ ' " .i ' " ". "."i 
�9 - . . . .  ' :  :,",i .:.-~,~ :~:,F~'?!~:~; ' ' '  ,~-'.".'..~"~:~,~ ' ;?. },',,. ~'~'?.',. _. ~.i~{" '.!~ '.'~-":' , ":~'"~'~:, ,~-' ~ " , " ' " " ~ " " ~  . . . . .  ~";~ 

, . . Legislators may.wish to :..consider ~including ;under this~(and related) definitions 
employers who exercise supervisory control .over children in the course of.providing them 
employment as well as services. Young employees are often,vulnerable to the advances 
of older supervisors and co-workers who exercise authority and/or financial control Over 

. t h e m .  . 

-H.'.:-~::Emplo~er Representative: +'" -.-:-'~':~ ~'~i.~.~ ~ ~d '~'~ >~-~ }~~q~,~ , ~:';<~:~ ~::~:-' ..~v~ ' ~,,. . 
~... The chief executive officer or :chief :St~iff .imemberof-an i employer, .as defined in 

.' subsection (O), who applies to the authbrizing"~gency:for authorization to receive 
on behalf of the employer sex offense ~ crim'.m~.:-~_history.Tecord information about 
p r e s e n t  a n d  p r o s p e c t i v e  e m p l o y e e s  . o f  t h e  e m p l o y e r ~ ' .  '~ , :i :~ ,~.,:, : . . .  ~"~i. - ,"'.~ ".: ~.~ .:~-', 

; �9 �9 . .  ~ . .  : " , : :  ~ ' ~ ,, ~."~ . . ~ ' ~  ,,. ,~~:'~': :.{ , ; .~!: ' .~ L : . . ~ F , ' _ : ' , : .  , : ' : " ~ C }  i ~ . ~ < ' , ; , "  ~ , .  ~ " 

;~Employment or other association~.".with:'an -~employer is mot'~sufficient .;for an 
individual to request 'authorization t o  TeceiVe".sex �9 ~criminal~"history record 
information onbehalf  of the employer. ~The :individual must"be the chief executive 
officer or the ~chief :.staff .member. , -The .provision ,limits,.the number of..individuals 
associated with any one employer who might be authorized t0.receive ithe information, 
thus reducing the potentialfor abuse. It also requires that those who are ultimately 
a u t h o r i z e d  a r e  i n  p o s i t i o n s  o f  r e s p o n s i b i l i t y . w i t h i n  t h e  o r g a n i z a t i o n . . : . :  . .~:.: : : . . :~ ,~ 

_. ,.~ >~ �9 .... ,.:.. ~.. !. . . . . . .  .,~ . . . .  -....,~. ..=,:,-.,.~ .~. ~ ...:~ . �9 . . . . .  ,. - . . .  , .., :~-. . i .  

L .... Sex Offense: :' /:-~�9 , 'o ". ,;. - :x: .. ,, ~.,., . ~,, ~,;',:, :~,.~,, .,;v..~ ,~- .. ,. ,�9 ~,~ ~?,.,:.. ~,l~,..,.~ ~. �9 

...... I. .... Any of the following offenses under the-state-criminal code: ~--=~'~ .... 

" : a .  S e c t i o n  * * *, r e l a t i n g  t o  i n c e s t ,  s e x u a l  a s s a u l t ,  s e x u a l  a b u s e ,  

�9 - o r  m o l e s t a t i o n  o f  a c h i l d ,  . :~ , . ~  , . . . .  ~'- " -" . '~  

b .  S e c t i o n  * * * , r e l a t i n g  t o  s e x u a l  a s s a u l t ,  i n c l u d i n g  r a p e ,  

s t a t u t o r y  r a p e ,  a n d  s o d o m y ,  

C .  S e c t i o n  * * *, r e l a t i n g  t o  t h e  p r o d u c t i o n ,  d i s t r i b u t i o n ,  or  s a l e  
o f  p o r n o g r a p h y  o r  p o r n o g r a p h i c  m a t e r i a l s ,  

cL S e c t i o n  * * *, r e l a t i n g  t o  s o l i c i t a t i o n  o f  c h i l d r e n  f o r  t h e  
p u r p o s e s  o f  p r o s t i t u t i o n  o r  o t h e r  l e w d  o r  i m m o r a l  p u r p o s e s ,  o r  

u s i n g  c h i l d r e n  in a n y  o r g a n i z e d  p r o s t i t u t i o n  e n t e r p r i s e ,  o r  

e. a i d ing ,  a b e t t i n g ,  a t t e m p t i n g  o r  c o n s p i r i n g  t o  e n g a g e  in a n y  Of . . . . .  
t h e  o f f e n s e s  in s u b s e c t i o n  ( l a ) ,  ( lb ) ,  ( l c ) ,  o r  ( l d ) .  

2. An a c t  c o n s t i t u t i n g  a n  o f f e n s e  e n u m e r a t e d  in  s u b s e c t i o n  (1) t h a t  is 
c o m m i t t e d  o u t s i d e  t h e  s t a t e  is  a s e x  o f f e n s e .  

The offenses covered by the legislation pertain to certain proscribed acts against 
children and certain sex-related acts which pose a threat to the population in general. 
To limit the legislation's scope to "child crimes" would preclude dissemination of a great 
deal of relevant information. Those who commit sex or sex-related offenses involving 
adults may also pose a danger to children. Moreover, state codes do not always provide 
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s e p a r a t e  S t a t u t o r y  ~ o f f e n s e s  based  ,0n::.~victims!.:ages:.~Where.-this is t r u e ; c o m i t t i n g  t h e  
g e n e r a l  o f f e n s e s  would  .of cou r se  p r o h i b i t  d i s s e m i n a t i o n  :o f :any  r e c o r d  i n f o r m a t i o n  a b o u t  
t h e  o f f e n s e ,  r ega rd less ,  of  t h e  a g e  of  a �9 v i c t i m  in a s p e c i f i c c a s e .  F ina l ly ,  e v e n  w h e r e  n 
s e p a r a t e  s t a t u t e s  do exis t ,  sex  .of fenses  . invo lv ing  c h i l d r e n  a r e  o f t e n  p r o s e c u t e d  under~  
g e n e r a l  s t a t u t e s .  This is p a r t i c u l a r l y  so in ~more  se r ious  cases ,  ~,and.,in~cases w h e r e  
s u b s t a n t i a l  e v i d e n c e  is ava i l ab le  for  t h e  g r e a t e r  o f  s e v e r a l  poss ib le  c h a r g e s  ( e . g . , - r a p e ,  
r a t h e r  t han  s t a t u t o r y  rape) .  : / .  :.~ :.~i ::~:,.,:.:~.. -. . . . . .  ~ : , - - ~  . . .~ ~ . ~ : ;  . ~ - ~ : : . .  .,~.~',: . �9 | ~  

m ~  

The d e f i n i t i o n  o f  "sex o f f e n s e "  d o e s  no t  i nc lude  s t a t u t o r y  o f f e n s e s  which  do n o t  
inherently involve sexual exploitation or abuse, although many other acts may of course ~. 
pose considerable,,physical ,or=~psych0!ogical :danger to ~children-Zand some may have 
sexual gratification~as the i r  objective.:: The purpose of the legislation is to authorize 
dissemination of sex ,offense-related cr, iminal history record information. To include all 
offenses which in certain instances~might ~be committed ~- for purposes of sexual 
gratification would immeasurably and, �9 in view of the limited purposes of this proposed 
legislation, unwarrantedly expand�9 the scope of :the legislation. :- ,Including '!assault," for 
:example, would result :in a tremendous increase in the number of records authorized for |~ 
release, the great number of which would :have no relationship to sex abuse of children. 
Nonetheless, legislatures may�9 to include certain other offenses, particularly if these 
a r e  iden t i f i ab le~ in  t h e  s t a t e  c o d e  a s . c h i l d - s p e c i f i c . .  : ~...~. -~::. , . : . -  . ~, ~ 

J .  Sex  O f f e n s e  C r i m i n a l  H i s t o r y  R e c o r d  Informat ion:  �9 -:-  . ,- . . . . . .  : . . . .  
I n f o r m a t i o n  r e l a t i n g  to  a n y  s e x  o f f e n s e  e n u m e r a t e d  in s e c t i o n  103(I) w h i c h  is ~ 
s p e c i f i c a l l y  i d e n t i f i a b l e  to  an  individual ,  c o n s i s t i n g  o f  d e s c r i p t i o n s  and  notation~s 0 f  ~ - . . . . . . .  L~;~: 

. . . . . . . . . .  arrestS,  c h a r ~ ,  and all  d i spos i t ions , - i f  any .  ~ ~. . . . .  =~ . . . .  -: - - --. i; : ~  

Sex offense Criminal history record information ~is information which may be 
available to authorized employers under this act. It is collected and maintained by law 
enforcement agencies, and pertains to specific arrests, charges, and related dispositions 
for sex offenses covered by the act. The information may be maintained manually or by 
computer. Generally it is entered onto official forms or into computers for uniformity 
and facility of use by law enforcement agencies. 

SECTION 104. S C O P E  AND APPLICATION 

E 
E 

A. Sex o f f e n s e  c r i m i n a l  his tory  record  i n f o r m a t i o n  a u t h o r i z e d  for  d i s s e m i n a t i o n  under 
t h e  t e r m s  o f  this  s t a t u t e  sha l l  be  d i s s e m i n a t e d  to  a u t h o r i z e d  e m p l o y e r s  s u b j e c t  t o  

. . . . . . . .  t h e  l i m i t a t i o n s - c o n t a i n e d  here in .  

Subsection (A) mandates the release of individual employees' sex offense criminal 
history record information to authorized employers who request it. Such release is not 
discretionary with the centralized record repository or any other individual or agency. 

B. This A c t  p e r m i t s  an e m p l o y e r  to c o n s i d e r  an  e m p l o y e e ' s  s ex  o f f e n s e  c r i m i n a l  
h i s t o r y  r e c o r d  when  m a k i n g  a dec i s ion  to  h i re ,  r e t a i n ,  suspend ,  or  d i s c h a r g e  t h e  
e m p loye  e.  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  [i 
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':"!,~ . . . .  ""; '}  " : i ' '  . i ' . ' . . . . . . . . . .  " '  ..7" ~ . . '  " :~ " ~ '  ' ' . - 

-' "'".~ ' ~ itfing'}:'iemployers ~to.,eohSfder:~.~t}/ei:~!iriformation in m a k i n g  . . . .  ~a~:~:Subsect lon: . (B) ,  pe rm 
~ m p l o y m e n t  ~.~deeisions, ~explici t ly '~;states '  ~the .-legislative:~{!intenti, o f  : t h e  ,PrOPosed 

:' l eg i s la t ion .  The w e i g h t  a s s igned  to=the i n f o r m a t i o n  is l e f t : t o ) t h e , e m p l o y e r ' s  d i sc re t ion ,  
-~i jus t  as t he  we igh t  ass igned  to  mos t  o the r  i n f o r m a t i o n  a v a i l a b l e t o - t h e  e m p l o y e r  is l e f t  to. 

t he  employe r ' s  d i sc re t ion  (excep t ions  a r e , ; o f  c o u r s e ; : s e x , " r a c e ,  e t c . ) .  : ~:: 

: C. This  A c t  shall not be construed to restr ict  the re lease  o f  cr iminal  history record 
:'i,,;. ' information authorized by o t h e r  s tatutes .  C o n f l i c t s  which arise be tween- th i s  A c t  

a n d  other s ta tutes  s h a l l  b e  resolved in f a v o r  'of,  the s t a t u t e  which author izes  
i~ j ~ C i : ~ m a x i m u m  disclosure'of  information..~:~ ~:",: '. : .  :'~:'~ '.~ a, :~ ~ ;  .... 

~~Y :Subsec t ion  (C) , r ecognizes  ~ the  p o t e n t i a l  ~for  c o n f l i c t  :~between~ this  l eg i s l a t ion  .and 
-~ o t h e r s t a t e  s t a t u t e s  r e l a t i n g  to  �9  of  c r i m i n a l  h i s to ry  r e c o r d  i n f o r m a t i o n ,  a n d  
.~i provides  t h a t  such conf l i c t s  shall  be r e so lved  in f avor~of : ; the , l eg i s l a t ion  p e r m i t t i n g  the  

g r e a t e s t  d i s s emina t ion  ,of  c r imina l  h i s to ry  r e c o r d  i n f o r m a t i o n  .to emp loye r s .  .The 
.~ p roposed  legis la t ion,  i s : ' i n teh 'ded . to  e n s u r e . t h a t  .employers '~haVe~access  to  sex  o f f e n s e  
:.i c r imina l  h i s to ry  i n f o r m a t i o n  where  this may  no t  a l r e a d y . b e '  ava i lab le ;  it  is n o t  i n t ended  
- to r e s t r i c t  a cces s  to this or o the r  c r imina i  h i s to ry  i n f o r m a t i o n  which the  l eg i s l a tu r e  has 

e l s e w h e r e  made  ava i lab le  .... ,~:-. :~!,-, ,,.~:., ..... :,' -~ ;~ ....... -~ " 

.::,~ D. E x c e p t  as provided in (E)(5) o f  this sect ion,  this Ac t . exempts  sex o f f enses  from laws 
' of  this State  or court 6Pders authorizing the destroying,  expunging,: purging,  ~or . :  

-~ sea l ing  o f  criminal  history records to the e x t e n t  such information is authorized for 
:~:,', disseminat ion under th is  Ac t .  :,.~. ~., ~ ~::~. , , .  . . . .  �9 ~ , i . . . . . . .  . , .  

:~ ~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  , . _ . . . . . . .  

S u b s e c t i o n  (D) e x e m p t s  the  sex o f f e n s e  r eco rds  under  the  p roposed  l eg i s l a t ion  f rom 
�9 :!! the  d e s t r u c t i o n  or sea l ing  which  migh t  o t h e r w i s e  be r e q u i r e d  or a u t h o r i z e d  under  o t h e r  
:; s t a t e  s t a t u t e s .  Most s t a t e s  e i the r  a u t o m a t i c a l l y  d e s t r o y  or sea l  r eco rds  a t  a g i v e n p o i n t  

or d e s t r o y  or seal  t hem a f t e r  a c e r t a i n  po in t  if r e q u e s t e d  to do so by the  s u b j e c t  of  t he  
7 record. (See Privacy and the Private Employer~ SEARCH Group, Inc., p. 33, 1981.) The 
' pu rpose  of  purging  and sea l ing  laws is l audab le .  P e r s o n s  a c c u s e d  but  no t  �9 Of 

~ o f f e n s e s  and persons  who have  been c o n v i c t e d  but  have  s e r v e d  the i r  s e n t e n c e  may  be 
�9 . adve r se ly  a f f e c t e d  in e m p l o y m e n t  and o t h e r  a s p e c t s  of  the i r  l ives if i n f o r m a t i o n  about  

the i r  r eco rd  b e c o m e s  known.  Thus where  such r eco rds  se rve  no l e g i t i m a t e  purpose ,  the i r  
d e s t r u c t i o n  or sea l ing  makes  sense .  It  is the  c o n t e n t i o n  of  the  leg is la t ion ,  howeve r ,  t h a t  
c o n t i n u e d  ava i lab i l i ty  of c e r t a i n  sex o f f e n s e  r e c o r d s  does se rve  a l e g i t i m a t e  and 
c o m p e l l i n g  p u r p o s e - - t h e  p r e v e n t i o n  of chi ld sexua l  abuse .  Re l i ance  on the  ava i lab i l i ty  of  
r e c e n t  c r imina l  h i s to ry  r eco rds  to provide  i n f o r m a t i o n  abou t  the  p o t e n t i a l  dangers  of  

. . . . .  _em_ployees _is  un_r_e_a!istic. While _ped_o_philes a re  _generally r e p e a t e r s ,  a r r e s t s  and 
'- pa r t i cu l a r l y  conv ic t ions  are  rare .  Therefore ,"  it  is c ruc i a l  to this p roposed  l e g i s l a t i ~  t h a t  

such  r eco rds  as do exis t  r e m a i n  avai lable  so tha t ,  if and when a p p r o p r i a t e ,  t hey  may  be 
r e l e a s e d  to p o t e n t i a l  employe r s .  Sec t ion  111 of  the  p roposed  l eg i s l a t ion  provides  an 
a m e n d i n g  c lause  by which these  excep t ions  may  be m a d e  to sea l ing  and e x p u n g e m e n t  
laws. 

E. This Ac t  appl ies  to  c r i m i n a l  h i s to ry  r e c o r d  i n f o r m a t i o n  r e q u i r e d  by law to  be kept 
and r e p o r t e d  by law e n f o r c e m e n t  or jud ic ia l  agenc i e s  to  t he  c e n t r a l  r e c o r d  
r epos i to ry .  The  fo l lowing a re  exc luded  f rom the  provis ions  of  this  Ac t :  
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, �9 L. -informatiOn ;pertainiag law, ie.toreement agencies' -intelligence 
.. :.,- - ga ther ing . ,ac t iv i t i e s  and t o  o ther  . tongoing,cr iminal  . invest igat ions ,  .~-if 
.... '. ., reques ted  by a law e n f o r c e m e n t  a g e n c y  to  be e x c l u d e d  , -, .-. ~!. 0; 

2 .  i n f o r m a t i o n  obta ined  from a c r i m i n a l  jus t i ce  a g e n c y  report  or o ther  
inves t igat ion  report ,  

3. fa l se  ~!or--.,,fictitious ..-criminal -:~..history .~-~information ~:intentionally 
.-, fabr ica ted  and inc luded in c r i m i n a l - M s t o r y  record  f i l es ,  where  such 

in format ion  is for use in an ongoing  undercover  cr imina l  inves t iga t ion ,  

"i .:.~- 4. .: ? i n f o r m a t i o n  for s t a t i s t i c a l  .or r e s e a r c h  purposes  i n  which  i n d i v i d u a l s  

'. a re  not  ident i f i ed  and from ~ w h i c h  indiv idual  ident i t i e s  c a n n o t  ,be 
.:- -.~ .... ,, ~-:" .ascertained, and ~:' " ~-,", .... . ,.J ,. :. ...:i:. .. -,~ .... . .~,. ~.. 

.. - 5. :-,...~, juveni le  cr imina l  history, record  i n f o r m a t i o n  which  has b e e n  s ea l ed  by 
,.. ~ ..... �9 ' ";. ~-order of the court. ..:, . ~!.~-,:-. .o...;~---.~, ,.-. ,-...~:. ~ :.~..,.~ .... ,..~ , . ..~,~..:.:,.~ 

." ~~ �9 .: '~'i ' ..' i , ', ... :~ 

Subsection (E) provides that information governed by this legislation :is limited to 
that which is required by law to be kept. Such information generally includes arrest, 
.charges,�9 pretrial status, and �9 'The legislation:does not address the release of 
certain other information which~-presumably could .be released if authorized or at least 
not proscribed by other statute or case law. This might include descriptive or narrative 
accounts of the crime, presentence, reports, etc. ..... �9 ~ , . . .  ~..., ~ .- 

The release of false or fictitious criminal history information or statistical or 
research information is irrelevant to identifying individuals potentially dangerous to 
children. Thus, it is specifically excluded from the information to be released under this 
a c t .  ' . 

Information contained in investigative reports is not obtainable through this 
legislation (unless, of course, the information has been forwarded to and released by the 
central record repository). This provision is to ensure that information disseminated 
under the legislation is the most accurate and current official version. 

During the course of an investigation likely to be jeopardized by release of certain 
criminal history record information to authorized employers, law enforcement may 
temporarily bar its release. However, as soon as the investigation is completed, the bar 
on the information release should be affirmatively liftedand_ the in__f0rmatio_oprovided to 

. . . . . . .  -employers Who-had requested it. 

The last exception to the information to be released to private employers under this 
proposed legislation pertains to sealed juvenile records. Under state laws, most juvenile 
records are automatically sealed or destroyed at a given point to ehsure that the spectre 
of crimes committed by juveniles does not follow them throughout their lives. Insofar as 
this is the public policy in a given state, it is recognized by the proposed legislation. 

The American Bar Association/Institute of Judicial Administration Juvenile Justice 
Standards (Juvenile Records and Information Systems, Standard 17.3) call for destruction 
of _adjudicated delinquents_' records when:_ _{A)n_o_su_bs_e_qu_ent_proce_edi_ng is pe_nd_ing__a_s _a 
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resul t  of the : f i l ing  :of a del inquency or c r i m i n a l . c o m p l a i n t a g a i n s t  .the jqveni le ;  ;(B) the  
�9 juveni le  has -been  discharged from the  supervision of the  court  or t he~s t a t e  ' juveni le  

~i cor rec t iona l , agency ;  (C):two years �9149 e lapsed from .the da te  of  such d i scharge ;  ( D ) t h e  
,~ juveni le  has n o t  been ~adjudicated del inquent  as a resul t  o f  a charge  tha t  ~wo:i~l~d cons t i tu t e  
" :~a felon~ for an adult.A~;.~:,,~,~, . : '.. -- ~.~.-~ :~,.~.,.~.~:~.. ~::~ ~, . . . .  " ~ ~, :i~i~ ,~:,'~:~"::~:~ 

, Subsection (E)(5) does n o t  exempt  f r6m disseminat ion  re levan t  juveni le  records  
.i which would not  be sealed or des t royed under . s t a te . sea l ing  or purging laws r e f l e c t i ng  the  

,except ions  conta ined  in the  ABA/IJA s tandards .  :,Nor does i t  exempt  from disseminat ion  
~:i r e l evan t  juveni le  records which would l ikely be s e a l e d  o r  des t royed  in t h e  future,  but 
i have not  yet  met  the necessary  cr i ter ia .  As a p rac t ica l  mat te r ,  however ,  regard less  of 

their  seal ing or purging s ta tu tes ,  most  s t a t e s  will not  allow emp!oyer :access  to �9 
records.  If legis la tures  in tend for  employers  to be g i v e n  access,  addi t ional  legis la t ive  

:i ac t ion wi l l ,probably.be  necessary,  ~e!ther ~to r epea l  statu,tes p r0hibiting~ ~!sseminat ion or 
to provide expl ic i t  au thor iza t ion  for d i s semina t ion  whe re  au thor iza t ion  is required.  

:~ SECTION 105. ADMINISTRATION 

!~i .. :,: Ji.' :":::' The  [options: s t a t e  Heal th  and Human : se rv i ce s ,  Child P ro t ec t i ve  Services,  
:~ ~ ,::Attorney General:,- s t a t e  ,police, or ano the r  appropr ia te  s t a t e  agency  or 
~: l i c ens ing  authority] is au thor ized  to ~ approve o r ,  deny e m p l o y e r  
:~::,~ r ep resen ta t ives '  reques ts  for au thor iza t ion  to  r ece ive  sex o f fense  cr iminal  
-; . . . . . . . .  : :~ . . . .  : ; -~historyrecord informat ion.  =,~ ~., : : : ~ , ~ - ~  - ~ : - ~ , . , . ~ : . = - - : . ~  . . . . . .  

: 2. The [central  record  repository] is au thor ized  to d i s semina te  s e x  ~offense : - :  . . 

, c r iminal  his tory record  in format ion  to  e m p l o y e r s  au thor ized  to  r e ce i v e  such 
. i n f o r m a t i o n . :  ~ . . . .  

Subsection (A)(1) of this section delegates to one agency the authority for 
designating employers who are eligible to receive Criminal history record information. 
Subsection (A)(2) delegates to another agency the authority to disseminate information to 

:: au thor ized  employers .  While the names of the agencies  and perhaps to some ex t en t  their  
pr imary functions will vary from s ta te  to s ta te ,  in most  cases a l ready-exis t ing  agencies  
will be given added responsibil i t ies  ra ther  than new agencies  establ ished.  

In addition, the subsect ion addresses at leas t  one federa l  r equ i r emen t  for 
d isseminat ion  of s ta te  and local records  to pr ivate  employers  of ch i ld -or ien ted  

. . . . . . . . .  -facil-it ies~ l~egulat-ions-impiementing the Omhibhs-C~ii~e--Cb~t~r-01-ah-d-Saf~ S t ree t s -Act -of  . . . . . . . . . . . . .  
1968, amended  1973 (28 CFR 20.21(b)(2)), prohibit  s ta tes  from disseminat ing  
non-convic t ion  informat ion  co l lec ted  with federa l  support  to individuals or agencies  
unless "author ized  by s ta tu te ,  ordinanace,  execu t ive  order,  or court  rule, decis ion or 

�9 order . . ."  (Disseminat ion of convict ion informat ion  and non-convic t ion  informat ion  less 
than one year old requires no such author izat ion.)  E n a c t m e n t  of this proposed legis la t ion 
would appear to m e e t  that  r equ i remen t  in s t a t e s  not  a l ready providing s t a tu to ry  or o ther  
au thor iza t ion  for such access.  
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: ""~The [options.- ' " state Heaith".and .-Human Servle~, ,-'Child" Protective: :Servie~, 
Attorney General, state police, or 'another appropriate :state~ageney or Hcensing 
authority] and the central record repository may employ , :those ' officers and 

.- e m p l o y e e s  necessary  t ~ carry out  the  purpose o f  this  Act .  

Subsec t i on  (B) r e c o g n i z e s  the:  p o s s i b i l i ' s  t h e  i m p l e m e n t a t i o n  o f  th is  pr-oposed 
�9 " legis la t ion m a y  r e q u i r e  add i t iona l  e m p l o y e e s i n  t h e  :agencies  , involved,  ~and p r o v i d e s  t h e  
a u t h o r i t y  for  t he i r  r e t e n t i o n .  :~f.~ c ~!~... ~ v :: V!-'.i. >i~ .b~.~z.~, ~,~ , "~"~,..~:~: :. :~' ~.-~. ~ ,=~-,~, . , .- v.. , 

-CJ/~n, ei~mentSand Compacts , ,  ~.:,.~ ff.t':'...-.,. ..... :~.e:~... *~.b~:,; ,.o,:~,-:u:t~:.. ~;~,'~-:,,~;,,~:~ :,. '::~',~:[%::.. - ~ . . :  

.... : ' T h e - A t t o r n e y  G e n e r a l  is author ized . to  enter  into  c o m p a c t s  w i t h  o t h e r s t a t e s  for the  
rec iproca l  e x c h a n g e  of  s ex  . o f f e n s e  :cr iminal  history',  i n f o r m a t i o n  t o : f u r t h e r  ' the 
purposes  o f  this  Act  . . . . .  : .  - ,  " 

Subsect ion (C) author izes the A t t o r n e y  Genera l  to enter  in to  compacts  w i th  o the r  
states for the reciprocal exchange of sex offense criminal history record:information. 
Such compacts will extend the range of the record search on a given individual beyond 
the borders of the state in-which'he or she is seeking work. They would be particularly 

~'appropriate~:with :contiguous or~nearby states,  though some:states may find that the 
transient nature of some pedoPhiles merits 'a wider network of state compacts. 

�9 , ' , " ~ ,  ' .~  " ; ~ : :  .' -~ ' .  " . ' o ' . .  ~ , .,.,: . .  . . :  . j : . ? , ' ,  , . : ~ - ~  . . ~ ' ~  ; ~ ' ~ p .  " ~ . ~ ~  .~-  - . .  " . , : ~ ; f : ! ~ .  : ,  

. . . . . . . . . .  R e c i p r o c a l  c o m p a c t s - a n t i c i p a t e d  b y - t h i s  s e c t i o n ~ w o u l d  enable- - infdr tn-a t i6n-which-  . . . . . . . . .  
o r i g i n a t e d  and  is m a i n t a i n e d  in one  p a r t i c i p a t i n g  s t a t e  t o  be f r e e l y  e x c h a n g e d  wi th  
a n o t h e r  p a r t i c i p a t i n g  s t a t e ,  Sub jec t  only  t o  l i m i t a t i o n s  of  t h e  c o m p a c t , ' ~ t h e  laws  of  t he  
two  s t a t e s ,  arid c e r t a i n  f e d e r a l  r e g u l a t i o n s  g o v e r n i n g  d i s s e m i n a t i o n  o f  r e c o r d s  c o l l e c t e d ,  
s t o r ed ,  or d i s s e m i n a t e d  by a g e n c i e s  r e c e i v i n g  f e d e r a l  funds  for  s u c h  purposes .  (See 23 
CFR s e c t i o n  20.20-25.)  I n f o r m a t i o n  r e c e i v e d  f rom o t h e r  s t a t e s  would  be ava i l ab l e  for  
d i s s e m i n a t i o n  to  p r i v a t e  (as well  as publ ic)  e m p l o y e r s  wi th in  t h e  s t a t e .  

~ _ 

[ 
[ 

E 

E 
E 

A state which has compacts with several states could also provide one of these 
states information which originated in, is maintained by, and was obtained from the 
other, if such third party redissemination is not prohibited by any of the relevant 
compacts. As with information which originated within the state itself, this information 
could be redisseminated to private employers. 

. . . . . . . . . . . .  ___Exc_hange of i_nf_o_!i_mation_ob_tained frp_m federal_criminal history records_repositories 
is, of course, subject to restrictions of federal law, in addition to state law and 
compacts. At present, federal law prohibits states from exchanging criminal history 
record information which they obtained from federal record repositories. Under P.L. 
92-554, the federal government may disseminate record information to officials of state 
and local governments for purposes of employment and licensing. However, such 
exchange is conditioned on non-redissemination of the information outside the receiving 
departments or related agencies. Redissemination for any purpose (including employer 
record checks) could result in the cancellation of a state's authorization to receive 
federal records not just for that purpose, but for all purposes (including law 
enforcement). Therefore, it is essential that all information received exclusively from 
federal sources be deleted from_the information one state provides- to another. -For most 
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~ . . . ~  - . ,  � 9  . . . . . .  . . . . .  . . . . ~  . . .  ~ . - l a~ , , } ~ l ~ . , : , , ' . . ~ . . ~ .  , ~ . - . .  

s t a t e s  : t h i s  s h o u l d  be a . r e l a t i v e l y " e a s y  ; task  t o  p e r f o r m  : s i n c e  f e d e r a l l y  r e c e i v e d  
-~. in for mation...:, is ~:igenerally z~clearly.~,,,~distinguishable ~'~from: i~state-gene~ated.~.i in for m a t i o n .  
"i~Nevertheless, i r i s  �9 t h a t . t h e , n e e d  t o  t r e a t  f ede ra l l y  ~'eceived , information -di f ferent ly  
- than  s t a t e - g e n e r a t e d  in format ion  :because  , o f - - the : r ed i s semina t i0n .~ res t r i c t i on .  of P.L.  
,-:92-544 m a y  produce var ious  burdens  at  ~times.~ iHowever,  ~.the s a f e t y  �9 this proposed 
-,-legislation will provide a s ta te!s :chi ldren  w i l l a m p l y  jus t i fy  the  t ime  and-ef for t .  - .' 

. �9 ' ~ ' ~  ~-- . , ~ - ~ -  . . .  . : ~ , . - . .  - , , 

., SECTION 106.. AUTHORIZATION FOR EMPLOYER REPRESENTATIVES TO .. Z ?. ...... 

RECEIVE SEX OFFENSE CRIMINAL HISTORY RECORD :,:- 7 ~:'ii: ' :J-, 

INFORMATION , �9 " :, ~-~ 

,~-:~ ~- . �9  .... :~.: t ,~:,1.,:: '~,.,~ , , ~ o i . . ~ - : : ~ J , ~ . . ~ " ~ , ' - ' - ' > ~ n ~  ~-~-~ ! ~ O d ~ L d ,  ~} ~'~-e ".t~,~.~ ,-,~.~,~:~,~;~,::~.:~i~ :~: ~ 

..',A..,',:.Sex , , o f f e n s e  . e r i m i n a l . , : . ' . h i s t o r y  , : r eco rd  : i n f o r m a t i o n : . - ~ a b o u t - e m p l o y e e s , : � 9  m a y  ~ibe 
,., .; ,..: , ! d i s s e m i n a t e d  under..~ , th is  :; ~ A c t  !:,-only t o  ~-:. e m p l o y e r  : ~ r e p r e s e n t a t i v e s  :: to.  '~ w h o m - :  ~the 
~"..u, J :..: : . ~ u t h o r i z i n g  a g e n c y h a s  g r a n t e d  . p r i o r  a u t h o r i z a t i o n  ~.to : . rece ive :  s e x  . .o f fense  c r i m  i n a l  

his to ry  r e c o r d  in fo rmat ion .  , " �9 - : v~:~'".~~;~.'P~.i~'~ 

:. ',By l imi t ing d isseminat ion  o f .  s e x  ,o f fense  ::criminal h i s t o r y  r eco rd  -inform:ation.:to 
::previously au thor i zed  employer : .~epresenta t ives ,  ~this subsec t ion  subs tan t ia l ly  r educes  the  
risk.,..~of.;the~4nformation's: .being d is t r ibuted  to :, individuals  :.or o rgan iza t ions  w i t h o u t  a 
l e g i t i m a t e  need for i t .  Ks' provided in subsec t i on ' (D) ,~be low , , , i f , ~ ' - t he : emp loy  er  
r e p r e s e n t a t i v e  does not  r e p r e s e n t  an employer  as def ined  in the  leg is la t ion  or if the  
employer  r e p r e s e n t a t i v e  h a s p r o v i d e d  m a t e r i a l l y  fa lse  in fo rmat ion  to ~ the  ' -authorizing 

~agency, au thor i za t ion  will  not  b e g r a n t e d .  ~: ;:~',.., ...... ~ . . . . . .  ,,-,..:-~ ...... '~,~ . . . . . . . . . . . . .  

B. An employer  r e p r e s e n t a t i v e  applying for  a u t h o r i z a t i o n  to  r e c e i v e  sex o f f e n s e  
c r imina l  h is tory  r e c o r d  in fo rmat ion  about  employees  shal l  provide  to  t he  

1. a plan for  sa feguard ing  any i n fo rma t ion  ob ta ined  under  this" Act  and 
for des t ruc t ion  of  such i n fo rma t ion  wi th in  30 days of  i ts  r ece ip t ;  

2. a g r e e m e n t  that  if  authorizat ion , 4 s  granted, the employer  
r e p r e s e n t a t i v e  will  upda te  t he  m a t e r i a l  in fo rmat ion  provided  in t he  
appl ica t ion  th roughout  the  per iod  of  au thor iza t ion ;  and 

3. such o the r  in format ion  about  the  employe r  r e p r e s e n t a t i v e ,  the  
employer,  and the employer's fac i l i t i e s  that  is necessary  and proper 
for implementat ion  of  this Act  and requested by the authoriz ing 
agency .  

Cer t a in  prerequis i tes  must  be sa t i s f ied  by the  employer  r e p r e s e n t a t i v e  prior to 
au thor iza t ion .  The first  per ta ins  to submission of a plan for responsibly main ta in ing  any 
in format ion  which may be r ece ived  if au tho r i za t ion  is g ran ted .  The a f f i r m a t i v e  du ty  
which this places upon appl icants  is in tended  to impress  upon them the  i m p o r t a n c e  of 
secur i ty  with respec t  to r e l evan t  records .  At the same  t ime,  the provision 
a c c o m m o d a t e s  d i f f e ren t  approaches  from d i f f e r en t  employers .  Regard less  of the  
e l e m e n t s  of their  speci f ic  plans, employer  r e p r e s e n t a t i v e s  are  l ikely to be held 
accoun tab l e  if their  fa i lure  to adhere  to the submi t t ed  plans resul ts  in unlawful  or 
neg l igen t  d isseminat ion of r eco rd  in format ion  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
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�9 ~,-i~: ;':i ~ :iThe :~subsection "also- e m p o w e r s ,  t he  au tho i ' i z ing  ~agency\,~to " require  ~applica'nts Lf0r 
,, au thor iza t ion �9  to. provide  any in fo rma ' t i on  "neces sa ry .  and  proper"�9 for  'ira p l e m e n t a t i o n  ~'bf 
�9 the  act. .-~,This would include ! informat ion  . to  .he lp  ; the - :au thor iz ing  a g e n c y  d e t e r m i n e  
~,whether o r  n o t " t h e  employer ,  in ques t ion  . i s ; an  e m p l o y e r : u n d e r  the  d e f i n i t i o n ~ s f  this  

a c t - - f o r  example ,  a desc r ip t ion  of  the  s e r v i c e s  t h e ~ m p l o y e r p r o v i d e s  .to children:(~It  may  
also inc lude  i n f o r m a t i o n  to  f ac i l i t a t e  e n f o r c e m e n t  Of the  l eg i s l a t ion  and i d e n t i f i c a t i o n  of  
t hose  in t he  pos i t ion  to  v io la te  the  l eg i s l a t i on - - fo r  e x a m p l e ,  n a m e s  and addresses  of  each  
fac i l i ty  t h e  r e q u e s t e d  ~authorization would 7cOver,~ and ~.the~nameS .0 f , i each  : r e levan t  
fac i l i ty ' s  pe r sonne l  who:would  have acces s~ to i l : he~~co rd in f0 rma t ion~  ~ :~:';.;':"- :;: " 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ~,~,r-  . . . . . . .  ~ " T ' ~  : ' - - ' .  . . . . . . . . . . . . .  

In r e c o g n i t i o n  t ha t  an au tho r i zed  employer"s  sitLiat'{on ~may'-change, i~he !subsect ion 
. : a l s6  enables  ; the  : au thor iz ing  ~ a g e n c y  to r equ i re  " t h a t ; ; ~ n c e '  !authorized,!~:~the ' e m p l o y e r  
r e p r e s e n t a t i v e  :;,keep .'the agency-up:~to d a t e  r e g a r d i n g  a n y " m a t e r i a l  changes  'which m a y  

' . a f f ec t  e l i g i b i l i t y - f o r  a u t h o r i z a t i o n  :or=~the agency ' s : . , ab i l i t y~ to  :enforce  t he  l eg i s la t ion  �9 
e f f e c t i v e l y  . . . .  ~-~:.;:. ~,:.: ~-~-::.~/~ :. ~ ,,r~: ,:: ,.... :,:7 

C. The  a u t h o r i z i n g  a g e n c y  shal l  p roces s  a p p l i c a t i o n s  for  a u t h o r i z a t i o n  t o  r e c e i v e  sex  
o f f e n s e  c r i m i n a l  h i s to ry  . record information.". :~The p r o c e s s  shal l  inc lude  c o n d u c t i n g  
such  i n v e s t i g a t i o n s  a s  m ay  be d e e m e d  n e c e s s a r y  to  v e r i f y  i n f o r m a t i o n . p r o v i d e d  by 

-. " :: t h e  e m p l o y e r  r e p r e s e n t a t i y e .  .~ ";- ~= ~~; ':,~!:~'~;~ ;:.z~ ~ ~ .~ ~~ . ~,-~~;: ; 

- S u b s e c t i o n  (C) g ran t s  the  au tho r i z ing  a g e n c y  bo th  t he  r e spons ib i l i t y  and power  to  
p rocess  app l i ca t ions .  Spec i f i ca l ly  inc luded  is t h e  r i gh t  to  m a k e  w h a t e v e r  i n v e s t i g a t i o n s  

. . . . . .  - t h e - a g e n c y - d e e m s  n e c e s s a r y - t o - e n s u r e  t h a t  the- app l i ca t ion -  i n f 0 r m a t i o n  -is aCCUrate a n d -  - 
. , comple te .  ,:r. ~,..:~ .. ~- .::'. . : : .  ~,.: + .  {., : .~ . . . . . . .  . .~ .~ . 

r - , . ,  

D. The  a u t h o r i z i n g  a g e n c y  shal l  p rov ide  a u t h o r i z a t i o n  to  r e c e i v e  sex  o f f e n s e  c r i m i n a l  
h i s to ry  r e c o r d  i n f o r m a t i o n  to any  e m p l o y e r  r e p r e s e n t a t i v e  whose  app l i ca t i on  
c o n f o r m s  to  t he  r e q u i r e m e n t s  unde r  s u b s e c t i o n  (B) un less  t he  a u t h o r i z i n g  a g e n c y  
d e t e r m i n e s  t h a t  t he  e m p l o y e r  r e p r e s e n t a t i v e : . ,  

E 

[ 

E 

E 
E 

L does not represent  an employer  as de f ined  in this Act;  or |~,! 

2. has provided mater ia l ly  false  in format ion .  

E. If  t he  a u t h o r i z i n g  a g e n c y  approves  the  app l i c a t i on  o f  t h e  e m p l o y e r  r e p r e s e n t a t i v e ,  [ 
i t  shal l  p rov ide  t i m e l y  w r i t t e n  n o t i c e  o f  t h e  a u t h o r i z a t i o n  to  t he  e m p l o y e r  

. . . . . .  r ep resen ta t ive_ ,  and __ to_. the e e n t r a l . _ r e c o r d  _repos i to ry ,  _such _notice ~to Anclude-  any . . . . . . . . . . . .  
l i m i t a t i o n s  on t he  au tho r i za t i on .  ~ .... 

F. If  t he  a u t h o r i z i n g  a g e n c y  f inds t h a t  t he  e m p l o y e r  r e p r e s e n t a t i v e  is n o t  e l igible  for 
a u t h o r i z a t i o n  under  subsec t ion  (D), t he  a u t h o r i z i n g  a g e n c y  sha l l  r e t u r n  t he  
a p p l i c a t i o n  to  the  e m p l o y e r  r e p r e s e n t a t i v e  w i th  w r i t t e n  r easons  for  i t s  d i sapproval ,  
and  prov ide  t h e  e m p l o y e r  r e p r e s e n t a t i v e  an  o p p o r t u n i t y  to  r e s u b m i t  t he  app l i ca t i on  
w i th  any  add i t i ona l  i n f o r m a t i o n  as r e a s o n a b l y  m a y  be r e q u i r e d  by t he  a u t h o r i z i n g  
agency .  
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�9 r 

i,i~ . . . . . . .  r e p r e s e n t a t i v e  : to.  p e r m i t  . t he  : authot ' iz ing,  agency,  ~ ~to . unde r t ake  � 9  . . . the :r, ecord,..., check, . :~This.  _ . . . . . . .  
wou ld  be p a r t i c u l a r l y  i m p o r t a n t - i f  t he  cheek;  we r . e . t o  i n e l u d e a r r e s t . : a s  w e l l  a s . c o n v i c t i o n  
i n f o r m a t i o n .  �9 o f .  f i n g e r p r i n t s  ,for purposes:.-of, ,~-the" s e a r c h ,  m a y  i.also :be 

:i:;~ r e q u i r e d .  ,;-a:~i.~ :,~, :ce,..,.~, ~:.:,~. :', :. .., ~~..::. % ..,n~ .~~ ' :a- �9 . . . . . . . . . . .  -J-"~., ~-?' "::::: 

�9 If  t h e  a p p l i c a t i o n  i s  approved , . i the  a u t h o r i z i n g  a g e n c y  shaU n o t i f y  b o t h  t h e  e m p l o y e r  
.... : r e p r e s e n t a t i v e  and  the  c e n t r a l  r e c o r d  r e p o s i t o r y  ( s u b s e c t i o n  (E)) , so  t h a t  r e q u e s t s  for  
.... ! i n f o r m a t i o n  a b o u t  s p e c i f i c  e m p l o y e e s  m a y  b e  m a d e  ,and a p p r o p r i a t e l y  h a n d l e d .  , H o w e v e r ,  
.... if t h e  a u t h o r i z i n g . a g e n c y  :finds g rounds  ,for: d e n i a l  ex i s t ,  ,it shall , ,  unde r  s u b s e c t i o n  (F). 

r e t u r n  t h e  a p p l i c a t i o n  to  t he  i nd iv idua l  who  s u b m i t t e d  it ,  t o g e t h e r  w i t h  w r i t t e n  r e a s o n s  
ii- for  i ts  d i s a p p r o v a l .  The  e m p l o y e r  r e p r e s e n t a t i v e  wil l  t h e n  h a v e  t he  o p p o r t u n i t y  to  
-- exp la in  or p r o v i d e  a d d i t i o n a l  i n f o r m a t i o n  w h i c h  m i g h t  w a r r a n t  a p p r o v a l  of  t he  

a p p l i c a t i o n .  If  t h e  t h i rd  p r e s u m p t i o n  d i s c u s s e d  in t h e  p a r a g r a p h  a b o v e  is i n c l u d e d  and  t h e  
i'i a p p l i c a t i o n  is d e n i e d  b e c a u s e  of  t he  e x i s t e n c e  of  a c r i m i n a l  h i s t o r y  r e c o r d ,  s u b s e c t i o n  (F) 
~.., should also allow the employer representative to try to convince the agency that the 

record is false, incomplete, or irrelevant to the purposes of the act. Obviously an 
employer representative should not be denied authorization on the basis of incorrect or 
incomplete information about himself or herself. Moreover, certain prior records may 

' not pose any threat to sexual abuse of children--for example, a conviction for failing to 
.................... ~-g i S-t e-r--f 6t--t h~--d r-af t or--an--un expunged -but--"dat e d"-shopli fting--conviction~-The 

authorizing agency should be given the discretion to determine the potential relevancy of 
i.~ such records. 

Since  ifie:pu pose of t h e  p r o p o s e d  l e g i s l a t i o n  is t o  p r o t e c t  chi ldr~n~:;b~i!making " ' 
r e l e v a n t  sex  o f f e n s e  c r i m i n a l  h i s t o r y  r e c o r d  i n f o r m a t i o n  a v a i l a b l e / ! i t 6 ~ e m p i o y e r s ,  c '  '.<~% .: 

~ s u b s e c t i o n .  (D) . p rovides :  t h a t : : a l [ : c o m p l e t e  a p p l i c a t i o n s  . s h a l L b e  a p p r o v e d  ~ .~  a m a t t e r  o f  
~.:Course .~unless t he  a u t h o r i z i n g  a g e n c y : d e t e r m i n e s  ~that t h e  ~individual  who  s u b m i t t e d  t h e  
i ' a p p l i c a t i o n  does  n o t  r e p r e s e n t ~ a n ~ e m p l o y e r  as  :def ined~in  s e c t i o n  ,103 o r  t h e  a p p l i c a t i o n  

c o n t a i n s  m a t e r i a l l y  f a l se  i n f o r m a t i o n ,  i .e . ,  i n f o r m a t i o n  w h i c h  s u b s t a n t i a l l y  and  w i t h o u t  a 
= l e g i t i m a t e  f o u n d a t i o n  a f f e c t s  t h e  v a l i d i t y  of  t h e  a p p l i c a t i o n . - , I f  t he  ~individual  who  

submits .an application does.,not .truly ,represent~.~an..organization-~he or she claims to 
represent,"the application shall of course.:be-denied,::~,iIt..,~shall/als0_.b.e.ldenied if the 
organization the individual represents does not qualify as-an "employer"=_._~_.:_:under . . . . . . . .  the act's 

' d e f i n i t i o n .  :~,5..Z~.C :;. ..:.:. ~.::: .... ~.~.~,a~,,o. : ........ .-:a . . . . . .  ~,.-~'-.<~-~ . -  

�9 ,!, S o m e  :~:.legislators:}.,may,,;.awish ~.to . c o n s i d e r  ~ i n c l u d i n g  ,oin?,,..~:.subsection (D) a tidied ' 
~presumption .for denial of.authorization-r.the existence of,.a .criminal history record by the 
emploYer~:rePre.s,e.ntative. ,....-Ma}ing (sensiti..v.e....~eecgrds i.available:,~tQ.;:individuals themselves 
the subject of records appears to some a potential source of abuse, possibly leading to 

~, blackmail-~ of  employee..applicants or intentio.nal: recr_.uitment ~of,;employees ,who.:�9 a 
history of sexual abuse for purposes of furthering, or protecting. .illicit ' activities -_by- the 

.~:.employer�9 or. em ployer representative.�9 If such a ,provision .is include.d, in this subs~ection, 
-: appropriate, language would also be required, in Section .106(B)to.-,require..,the;employer 

G. Author iza t ion  to rece ive  s ex  o f f e n s e  cr imina l  h i s tory  record in format ion  shal l  be in 
e f f e c t  for years  from the  date  o f  author iza t ion .  However ,  the  author iz ing  
a g e n c y  may suspend or t erminate  author i za t ion  prior to i t s  original  expirat ion  date  
if: 

i 
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~:":" ';~'~?~::~:'""~' ~;L-~;~;~";"~-~;'~,the ~ - a B t h 0 r i z e d - ; : ~ e m p l o y e r  ~ ' ~ r e p r e s e n t a t i v e  ~ : . ~ f a i l s ~ " - ! t o ~ ~ p r o v i d e  " t h e  
' ' .~'authorizing agef icy with t ime ly  wri t ten  not ice  o f  mater ia l  changes in 

,-, i ~ ;~; : the information,  furnished under subsect ion (B); :. : .- : . . . .  

. . . . . .  - :  2 .  m a t e r i a l  c h a n g e s  i n  t h e  informat ion furnished under subsect ion (B) are 
. . . .  . . . .  . , of  such a nature t h a t  the  employer  representat ive  i s n o  longer  e l i g i b l e  

. ,  i > .  - '  ~ :~ 'for authorizat ion under'subsect ion (D); " . ~  : , : ' - .  ,:',~. "> , ' . i  . ; ~v : ,  : - ~  - , 

3, the authorized employer . representa t ive  or the."~mpio~,er h a s  Violated 
the provisions o f  t h i s  Act .  : If  the  authorizing" a g e n c y  has probable 

-~',.~; ,~ , i '  ,*~. ;. .. ~e :cause t o  bel ieve  an employer  has v i o l a t e d  t h i s A c t ,  it  may  suspend t h e  

. . . .  ~, . . . . .  ~ -  . . . .  authorizat ion !pending a determinat ion  ; that  the  a l l e g e d  ..violation 
:!" :- ; ~ :  ~ : ~  '~.'w .arrants~further'sousPensionor terminat ion  o f  .the authorizat ion.  ~ :~ 

,~; " ~:~r~'~":'.;~.~..,.,~ ~ . " ' ~ i . "  . . , : ~ '  : , ~ ~ , ' ~ ; ~  { ~ ~ , ~ ' ~ . ~ : * , : ~ ' : . ~  : ; . . : " ~ ; , ~  .~.~ ~: . . . . .  "..':V;,,'~ ~ - ! ~ ;  i ~ : . , .  ' . ..'..~ / . ..',.~ 

-' ~' Once authorized, 'an emPloyer ShOuld Be able t0  obtainrelevant Sex offense criminal 
;history rec0rdinformatioh forl a given period of time unless authorization is expressly 
withdrawn for one or more of three specific reasons. �9 The period Of authorization�9 not 
"specified in the legislation since there is unlikelyto be any one "ideal" period for .all 

-states. In determining an appropriate period, legislatures should consider a number Of 
' factors including cost of re'authorization to the state and to the employer; ability of the 

authorizing agency to ~enforce the updating requirements, and anticipated differences 
among rates of abuse during longer and shorter periods of authorization. 

-;' ;' J-ust as Original authorization iscontingent on pr0viding-the authorizing agency with 
certain information :concerning .:the status of .the employer or the employer 
representative, continued authorization is contingent on keeping the authorizing agency 
advised of fundamental changes in their status. : I f ,  on the basis of the updated 
information �9 , the authorization is no longer warranted it should be revoked. Moreover, if 
the authorized employer representative fails to bring the updated information to the 
attention of the authorizing agency but the agencY learns about it from another source, 
authorization shall be revoked. Violation of the provisions of the legislation is the third 
reason for authorization revocation. Unwarranted redissemination or use of the 
information received for purposes not intended by the legislation are among the possible 
violations. 

In addition to ensuring the continued eligibility of authorized employer 
representatives, the updating requirements are intended to facilitate investigations if 

E 

E 
E 
| 

r 
E 

E 

E 
. . . .  unlawful redissemination--occurs. 

H. I f  t h e  a u t h o r i z i n g  a g e n c y  s u s p e n d s  o r  t erminates  authorizat ion o f  a n  a u t h o r i z e d  
e m p l o y e r  r e p r e s e n t a t i v e ,  i t  s h a l l  i m m e d i a t e l y  p r o v i d e  w r i t t e n  n o t i c e  o f  t h i s  a c t i o n  
t o  the  employer  representat ive  and to the centra l  record r e p o s i t o r y .  

It is essential that the centralized record repository be informed as soon as the 
authorizing agency suspends or terminates an employer representative's authorization so 
that it can temporarily or permanently remove that individual from its list of individuals 
authorized to receive sex offense criminal history record information. The employer 
representative must also receive prompt notification so that he or she knows that further 
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requests for record information ,will not.be hgnoreds the period of s Uspi~n~ion.expires 
:.i0 r. un les s  the  s u s p e n s i o n  . or t e r m i n a t i o n  i s . s u c c e s s f u l l y  c o n t e s t e d .  It i s , a n t i c i p a t e d ) t h a t  a 
~Copy of theyiules:f0r appea ! Qf,authorizat.ion ,-revocat]0n will ~accompanY ~n~otice ~to the 
,:~employer representdt i~;e . .  , ,  . f , ;  },i~. ,~-,  i,, ,~--~]'~,:;;~i' :,-: , . : ,- . . . .  ,r,,Qi<.~-..../.:ji~,. :-~ 

I. To  i m p l e m e n t  t h i s  s e c t i o n ,  t h e  a u t h o r i z i n g  a g e n c y  s h a l l  d e v e l o p  r u l e s  and  
. r e g u l a t i o n s  g o v e r n i n g  author izat ion . . . .o f  e m p l o y e r , - r e P r e s e n t a t i v e s  t o _ r e c e i v e  s e x  

. . . . .  .. o f f e n s e  - c r i m i n a l  h i s tory  record  i n f o r m a t i o n  about. .~emp!oyees,  i n c l u d i n g :  .., . ~!:-':~ _<. 

proc du es -= , " ~ L , . ~ , , ~ / a p p l i c a t i o n  e e m e n t s ;  .j~-..-~. ,,~, ~.- p~:,~i ,~,-:, ~ ~.c. ".;~,,s~ ' ,. ' 

"2. p r o c e d u r e s  for  r e v i e w i n g  a p p l i c a t i o n s ;  , 4  
':~ " . 2  .~.~s ,' . / (M:~a"  .'~ ,i ~ } ' . .  > ~ ~5~: ~ , ' $ ~ .  , . : ' ~ . ~ L O ~ s  ~. . . . . . . . . .  ,~ i~. E 

...<: ~,~; , 3 .  ~ a l i m i t a t i o n s  on a u t h o r i z a t i o n ;  :..,.~ ,~, ~ :  ~ , .  7 :�9 

4. 'procedures  for  suspe nd ing ,  t e r m i n a t ~ g ,  and r e n e w i n g  a u t h o r i z a t i o n ;  

�9 . . . .  5. . v p r o c e d u r e s  for  e m p l o y e r  r e p r e s e n t a t i v e s  ,to ,%~peai  t h e  d e m a l  o r  

�9 r e v o c a t i o n  o f  a u t h o r i z a t i o n ;  .. 
.. .., 

f . "  

ii?~ 

f {-., 
[. '5 
i. ! 

, - 

! , 

, ,  6 .  , ~ . :  the  s e t t i n g  o f  f e e  s c h e d u l e s  n o t  to  e x c e e d  ~ } . . . .  to  c o v e r  t h e  c o s t s  o f  
in i t i a l  a u t h o r i z a t i o n  a n d  n o t  ~t0. e x c e e d  . . . . . .  t o  c o v e r  t h e  c o s t s  o f  

~ .: r e n e w e d  a u t h o r i z a t i o n ,  and; " . ... ' �9 

_ _ _ 7 .  _ _ _ p r 0 c e d u r e s  t o  ~s tw_e  c o m P l i a n c e  w i t h  __th e_pro_v'Lsion s O f  th i s  s e c t i o n  _ _ 
and the  ru les  and r e g u l a t i o n s  g o v e r n i n g  i t .  

The s u b s e c t i o n  requires  the  a u t h o r i z i n g  a g e n c y  to  deve lop"  rules  and r e g u l a t i o n s  
governing applications for authorization and review of applications. These are intended 
to provide uniformity to the process and to give advance notice about the process to all 
concerned. Not all authorizations need be absolute; subsection (I)(3) enables the 
authorizing agency to reserve the right to specify certain limitations--for example, to 
restrict authorization to the employer's employees in certain facilities. In recognition 
that additional duties--and additional expenses--will be imposed on the �9 by this 
act, subsection (I)(6) allows rules to contain legislatively-set fees to be passed along to 
the employer or employer representative. 

, !. 

SECTION 107. REQUEST FOR AND DISSEMINATION OF SEX OFFENSE 
CRIMIN ALHISTORY -RECORD INFORM ATION 

Section 107 sets forth certain requirements which must be met before an employer 
representative's request for criminal history record information may be processed. 

A. An authorized employer representative may request sex offense criminal history 
record information about any employee of the employer, provided the employee is 
within the scope of the authorization granted to the employer representative. 
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Authorized employer representatives may request sex offense criminal history 
record information on some, all, or none of their employees who come within the scope 
of authorization. This discretionary approach may be questioned by some who feel that 
if record checks are to be undertaken at all, they should be mandatory. States may 
choose to take this route. However, the recommendation on which the proposed 
legislation is based does not mandate employers to initiate record checks; it merely 
mandates that they have access to relevant records. A requirement that employers who 
check any records check all records may result in unwarranted administrative and 
financial hardship for both the employer and the disseminating agency. Nevertheless, the 
potential for liability under section I09(B)(2) of the proposed legislation will be a strong 
incentive for record checks on most, ~f not all, employees. 

B. The central  record repository shall  process  requests  from authorized employer  
representat ives  for sex  o f f ense  criminal  history record informat ion  about spec i f i ed  
employees ,  provided such requests  conform to the  requirements  of  the  central  
record repository,  including: 

L the name,  address, and s ignature  o f  the  authorized employer  
representat ive  and the  name  and address of  the  employer;  

2. the name and address of  the  employer's  fac i l i ty  in which the  employee  
is employed or seeking  to b e c o m e  employed;  

3. the name,  f ingerprints,  and other ident i fy ing  information about the  
�9 '- . "  employee; " '  : ': " " ~ "  

. . . . , ~  ".: , , . . : . . , : ~ : ~ = " :  ~ . . . ~ . .  . 

signed consent  by the  e m p l o y e e  to a s ex  o f f e n s e  cr iminal  history 
reeord informat ion  search;'  ' " 

t h e - m a i H n g ~ a d d P ~ b f - ~ t l ~ : : e m p l o y e e ' 0 r : a  s igned w a i v e r  o f  the  right 
under this A c t  to be s~nt :a  copy o f  the  informat ion  d i s seminated  to 

" : ..... " ' :  .... the  authorized" employer  representa t ive  as a result  o f  the  record 

: . . . .  ~ '~:'~i~ "~' .~:~" L"~ .... .: ~,,~ ~ .-..,.. }-:.-..: ~c.~;,f.~: " �9 " " " - " "~ ~ ~ �9 : i ~ - ~ .~: 

" ' .- . 6.:. -~ signature of-the' employee indicating that the employee has been 
not i f ied  of: �9 ':' " ' - :  . . . . .  :"~ ~ ' 

4. 

~.~.~, .~;,: ; . ; :~ ' - . - ,  :~�9 L.:'.~: �9 ( b ) : , , .  
~ ' ~  : ~ . . ~ . ~  ' : ' , , .  , ~ - , , :  , .  , . , : .  , . : . .  

~';~.., ~ , " : ' ~ . V ~ . ~ : - :  ' " .  ". ~ , ' : i  , ' '..~ ~ ' ~ ,  . : ~  ' ,. ; ' - ' ;  ' "  ' 

( a )  the  types:  o f  s e x  o f f e n s e  cr iminal  h i s tory  record  
=c:: ..:.:..:=,=,~...: mformat lon ,  su j e e r  tO'., d i sseminat ion  :tmddr. Sul~s'ection 
. . . .  J!!~(i!!~i. ~ ( D )  o f  this:~s~ctidn, 'or a descript ion o f  such information;  

1~hei'employ~r's~'Hgh~i t6 requ ire  a record/e l~eek  as a 
condit ion:of  e m p l o y m e n t ;  ' ;:~ ~ ~"~"'~ . . . . . . . . .  ~ ~ . . . . .  

the  empl0yee~s=right~: to I~ chal lenge" t h e  accuracy  and 
completeness'~-':~'0f." a n y  informat ion  w h i c h - ' m a y  be 
d i s seminated~  t o :  the  ~ employer  : Under this:- Act ,  in 
a c c o r d a n c e  wi th  s e c t i o n  o f  [ the s t a t e  c o d e ] .  

, , �9 . : .  , , J  " :  r 
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, ~ , ,  =~ ..;,~:::,., , -  : . "  

~ ~ ~:~ iThe central record ~epository must ~undertake a r ecord~check~oh:a given employee if ~ 
requested to do so by anauthorized employer represent`ativ~whose;request meets certain = 
requirements. : These ~:include �9 information about =the~ employer :representative, the 
employer, and the employee, i=Certain assurances :that :~the~{employee knows about the 
na tu re  of the sea rch  and has consented  to it a re  also requi red .  ~;.?}: 

�9 Whether  those w i t h  sex: ;offense  cr iminal  , h i s t o ry~reco rds  : :consent :or  r e fuse  to  
consen t  to  r eco rd  checks ,  the~purpose o f  t he  proposed legis la t ion wilLbe me t - - i . e . ,  a c c e s s  
to chi ldren by employees  who portend a subs tan t ia l  t h r e a t  to them will be s ign i f i can t ly  
r e d u c e d . - : U n d e r  the a c t , : r e f u s a l  :is per  se Sufficient~,'reason::to deny �9  Thus  " 
t h o s e  who do not c o n s e n t  t o  ~the check  :would seldom~be hired,~,~ Those who do consen t  and 
who have  a discloseable  record:wi l l  also ~likely:be d e n i e d ' e m p l o y m e n t  unless they  ~ e  a b l e  .... 
t o  convince  the  employer  tha t  the r eco rd  is not  indicative',of.~a t h r e a t  to children:~'~.~ ~ 

On the Other hand, the fact that [hersons applying for employment mustbe informed 
of the nature of the record information which can be disseminated will substantially 
reduce the reluctance ~which those with arrest and'conviction records might otherwise 
experience, Moreover, �9 notification required by this subsection that record subjects 
may review and challenge disseminated information may~be-similarly reassuring to those 
who have  reason  to bel ieve their  r e c o r d  is i n a c c u r a t e  or incomple te .  . . . . .  :~ ~ ~ :  .% ~ ~: 

The f ingerpr in t  requireme-nt of (B)(2) ensures  the  employee ' s  consent  to the r e c o r d  
check.  It also ensures  t h a t  the record  c h e c k  is, in ' fact ,  unde r t aken  on the  e m p l o y e e ,  
r a t h e r  ~than o n  a f ic t i t ious  �9 or someone  else whose name  or iden t i f i ca t ion  the  

. . . . .  applicai~t provides t o t h e  employer .  . . . . . . .  : ~ - ~ : ' ~ : - ~ : . ~  . . . .  ~ - ~  . . . .  : = -  ~ : ~ - - :  . . . . . . . .  

�9 The r e q u i r e m e n t  tha t  the mailing address  of t he , , emp loyee  be included in the  
reques t ,  unless spec i f ica l ly  waived by the  employee ,  is to  e n s u r e  tha t  the  c e n t r a l  r e c o r d  
repos i to ry  knows where  to send the employee  a copy of t h e  in fo rmat ion  d i s semina ted  to 
the employer .  If an employee  does not want  the  i n fo rma t ion  to be mailed,  he or she may  
expl ic i t ly  waive tha t  r ight.  (An employee ,  for example ,  may not  want  such in fo rma t ion  
to be sent  to his home since his wife who is unaware  of the  r e c o r d  may r ece ive  the mail .)  

C. Upon receipt  of a request from an authorized employer representative for sex 
offense criminal history record information about an employee,  the central record 
repository shah undertake a search for such information, provided the employee is 
not outside the scope of the employer authorization. The search shall be based on 
the employee's fingerprints provided by the authorized employer representative and 
shall include:  

L ident i fy ing sex o f fense  c r imina l  h i s to ry  record information about  t he  
employee  which may  ex is t  in t he  s t a t e  c e n t r a l  r eco rd  repos i to ry ;  

. requesting out-of-state sex offense criminal history r e c o r d  

information about the employee in accordance with agreements 
entered into with other states, including those entered into under 
section I05(C); 
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. �9 i f  the  in format ion  per ta ins  to  an a r r e s t  r e p o r t e d  m o r e  than 30 days  
prior to  the  d a t e  o f  the  inquiry and no d i spos i t ion  has b e e n  reported ,  
c o n t a c t i n g  appropr ia te  o f f i c i a l s  in t h e  l o c a l  jur i sd ic t ion  where  the  
arres t  or prosecut ion  o c c u r r e d  to  v e r i f y  and update  the  in format ion;  
and 

4. de termin ing  w h e t h e r  the  s e x  o f f e n s e  cr imina l  h i s tory  record  
in format ion  is subjec t  to  d i s s e m i n a t i o n  under s u b s e c t i o n  (D). 

To d e t e r m i n e  if  the e m p l o y e e  is a record  s u b j e c t  o f  one  or more  sex  o f f e n s e s  
c o v e r e d  by this proposed leg i s la t ion ,  the cen tra l  record  r e p o s i t o r y  must  conduc t  a search  
of  all  i n - s t a t e  records  and, insofar  as poss ib le ,  o u t - o f - s t a t e  records .  To ensure  a c c u r a c y ,  
the s e a r c h  is to  be based on the e m p l o y e e ' s  f ingerpr ints .  To ensure c o m p l e t e n e s s ,  "old" 
arrest  records  showing  no disposi t ion must  be c h e c k e d  with the  loca l  jur isdict ion to  
dgt ermin~if  there_is__additi~nal relevant in for_m ation . . . . . .  

Informat ion  about i n - s t a t e  records  is genera l ly  ava i lable  from the repos i tory  
i t se l f .  Loca l  records  of  the employee ' s  las t  p lace  o f  r e s i d e n c e  might  also be c h e c k e d  for 
r e c e n t  in format ion .  O u t - o f - s t a t e  in format ion  wil l  probably only be ava i lable  if  the  s t a t e  
has e n t e r e d  into a g r e e m e n t s  with other  s t a t e s ,  as provided for by s e c t i o n  105(C) o f  this 
.proposed l eg i s la t ion  or other laws.  

D. S e x  o f f e n s e  cr iminal  h i s t o r y  r e c o r d  i n f o r m a t i o n  about  an e m p l o y e e  shal l  be 
d i s s e m i n a t e d  to  an author i zed  e m p l o y e r  r e p r e s e n t a t i v e  who  has r e q u e s t e d  it  in 
a c c o r d a n c e  wi th  the  f o l l o w i n g  provis ions:  ,. 

i 

~:.~i:~ ~:i ,.e.e~.:,.::Lc~! ~ If .  t h e ~  record  c h e c k  i n d i c a t e s  a c o n v i c t i o n  for  a s e x  o f f e n s e  or a i !J 
o , ~ - ~ . ~  . ~ ~ . ~ . : ~ . ~ : ~  e..,.:~ conv i c t i on  based  on an arres t  or on an in i t ia l  charge  for  a s e x  o f f e n s e ,  ,-~ 

r 2 [:~'.;-.,';~.~.~t.'~e~-~ ~,::~: al l  s e x  o f f e n s e  cr imina l  h i s tory  r e c o r d  i n f o r m a t i o n  about  t h e  inc ident  

, , ~  . : , , ,  , : , .  ~ .2, "~ . ,  If~ the  record  c h e c k  ind icates ,  an a r r e s t  for  a s e x  o f f e n s e  pending a t  
the  t i m e  o f  the  inquiry or an in i t ia l  charge  for  a s e x  o f f e n s e  pending 

:,:::~:~, ",.: %~:~ ~i::,:";:.  at  ~the: t i m e  o f  t h e ,  inquiry&, a l l  sex~ o f f e n s e  cr imina l  h i s tory  r e c o r d  
. . . . . . . . . .  ~ in format ion  shall be r e l e a s e d ,  or;---.-:>-: , .  . . . . . . . . . .  . :: �9 

. . . . .  ,.,.,-.-., -.~ 3.~::,,, ~:..If the  r e c o r d  c h e c k  i n d i c a t e s  t w o  or, m o r e  i n c i d e n t s  r e s u l t i n g  in a r r e s t  
..... �9 ..~ ~,,-:;,, ~~'-" . . ,  ~...=~::,, :, ~.-.~,? -~ or- in i t ia l~  charge~ for  a s e x o f f e n s e ,  : a l l  s e x  ~ o f f e n s e  cr imina l  h i s tory  

-" record  in format ion  shal l  be r e l e a s e d .  ' :.. ~- .. 

�9 - '~,~.~ : " . T h ~ s " ~ s u b s e c t i 0 n ' : ' :  i d e n t i f i e s  " three  I types  ~ of~: , Sex :.:'offense' cr iminal  h i s tory  record  
inform atiOn:.which ~ e  .to-be. .released to authorize~employers<. . : . . . :  ,.. :. 

".~':~i:,:SThe f irstdrelates~to?.convict ion information.-.:-This.:is i n f o r m a t i o n  about  a c o n v i c t i o n  
and.. r e l e v a n t  precedings. (e.g~;~. arrest ;  or'i in i t i a l  charge):=:and"succeeding (e .g . ,  s e n t e n c i n g )  
events';:  Since" conv ic t ions  ,represent  the  j u s t i c e : s y s t e m ' s : d e t e r m i n a t i o n  that  the  subjec t  
of  the  record  has, in  fac t ,  c o m m i t t e d  the  a l l eged  o f f e n s e ;  �9 the  concern  over d i s seminat ion  

- o f  c o n v i c t i o n  in format ion  is l ess  t h a n  the  concern  o f  d i s seminat ion  o f  n o n - c o n v i c t i o n  
data.  This is part icular ly  true when a l e g i t i m a t e  nexus  can be shown to e x i s t  b e t w e e n  
t h e  record,  in format ion  and the  purposes  for  which  it  is be ing  s o u g h t .  
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"~%~:~;.l~ederal' ~regulatmns. . !~govermng -.~estate .~ { r e c o r d  ~ dis~em' |nat ion ~do ~.~d6t ~dd{Ze~s .- 
d i s semina t ion  Of :convict ion ' i n fo rma t ion  ~to ~private/: individuals:  ~.:Current ~?state : i aws  
con ta in ,  virtually..~ho ~:restrictions o n  ~disseminat ing . conv ic t ion  '~information: for ~law 
e n f o r c e m e n t  purposes :or  ~for ' e m p l o y m e n t  ~checks wi thin  law ~ e n f o r c e m e n t  ;agencies.  
Convic t ion in fo rmat ion  :is ~often made avai lable  ~-to~ public agenc ies  for  e m p l 0 y m e n t ~ a n d  
l icensing purposes:  Other  s t a tu t e s  au thor ize  access  to ~private individuals ~vith a "need to 
know." Severa l  s t a t e s  expl ic i t ly  include employers  p rov id ing  serv ices  .to Children among  
~those ,persons for whom access-is  a u t h o r i z e d . ~ '  ~ ' ~ " " ~ J ~  ;~ ~= ..... ~ ~ '  ~ ~ :  

~": .The .proposed ~iegislation ~provides ~for . :authorized e~nployer  access  ~to "conviction 
, information (1) where  the . .convict ion ~Was~for~ ~'s6~ ~,offense, covered.~by!-,the ~act; ~and (2) 
w h e r e . t h e  convictio~i~Was ~for an~offense ~ S temming  f ron~an  ar res t 'o}~ini t ia l  Charge fo r ' a  
sex of fense  covered  .by the  act.'~}~The purpose of (2).,~s t o ' p r e c l u d e c e r t a i n  individuals from 
escap g the intent :of the act for example, those who' p}ead  uilty to'}/.o? sex  offense 
"in exchange",  for the  dismissal  Of a sex offenses;charge.5 ~.~!.i~~,,(;:: ~. "i~" . , ; : : ~ , ' = ~ : ~  ~ ~.. .,:r~,':? 

~ ~ :Subsect ion �9 (Di(2)-pe~{ains t o  re lease  Of"pendin'g~'e~iminal higtor~ red'o'rd~infbrh~ation 
(i.e., a r r e s t  in fo rmat ion  which is less .than a year  O l d a n d  which  is ho't a ccompan ied  by a 
final disposition).  There  are  severa l  bases for its r e lease .  Firs t ,  a r res tsare '~publ ic  events  
genera l ly  e f f e c t e d  by public employees .  In fo rmat ion  about  them is a l ready  publicly 
a v a i l a b l e ,  from po l i ce"  d e p a r t m e n t  "rap" ~ shee ts  m a i n t a i n e d  .�9 chronologica l ly  .in .v i r tual ly  
every  j u r i s d i c t i o n . .  Second is the recogni t ion  t ha t  the  r e l a t i v e l y . r e c e n t  ac t iv i ty  a l leged  
to have been  c o m m i t t e d  by the  person  a r r e s t e d  may p re sen t  an imminen t  and e x t r e m e l y  
dange rous . . . t h r ea t  _to....children. ~:~ (In , f fact , '~Utah.  : l aw  .:~has :_imposed_ ~an . (a f f i rmat !ve  . . . . . . .  
responsibi l i ty  on a r res t ing  of f icers  and county  sher i f f s  to inform'  loca l  school  of f ic ia l s  
wheneve r  school  employees  are  a r r e s t ed  fo r . o f f ense s  involving sexual  c o n d u c t . )  I n  the  
absence  of in te rven ing  findings to the con t r a ry  or o f f i c ia l  dismissal  of the  case ,  the 
probable cause  on which the a r res t  was based is su f f i c i en t  jus ' t i f icat ion of the  r e l ease  to 
au thor i zed  employers .  .~: . . . .  :::-"'" . . . .  "- ' ~ !~  ' " ' ~' 

Subsect ion (D)(3)es tabl ishes  c r i t e r i a  for d i s semina t ion  of in format ion  �9 per ta in ing  to 
a r res t s  or ini t ia l  charges  for speci f ied  offenses ,  i r r e spec t i ve  of the  o u t c o m e  of the  
cases.  If the  r eco rd  r e f l ec t s  two or more  inc idents ,  each  resu l t ing  in an a r r e s t  or an 
ini t ia l  cha rge  for a des ignated  offense,  the  i n fo rma t ion  on all sex offenses  must  be 
re leased .  If only one inc ident  resul t ing in an a r r e s t  or in i t ia l  charge  is ind ica ted ,  r e l ease  
of in fo rmat ion  about  it is not  au thor ized  under  the  leg is la t ion  (unless, as provided in 
subsect ion  (D)(1), the case has resu l ted  in a conv ic t ion  or, as provided in subsect ion  
(D)(2), the case  is pending at  the t ime  of the  r eques t  for the  r eco rd  informat ion) .  

Fede ra l  regula t ions  (28 CFR sect ion 20.21(b)) prohibi t  the  s t a t e s  from d issemina t ing  
non-convic t ion  in format ion  to individuals and non-c r imina l  jus t ice  agenc ies  unless the 
s ta tes  spec i f ica l ly  au thor ize  such d isseminat ion .  Unders tandably  because  of its 
non-conc lus ive  na ture ,  the s t a t e s  have been much more  r e l u c t a n t  to au thor ize  r e l ease  of 
a r res t  r eco rd  in format ion  than they  have  r e l ease  of convic t ion  in fo rmat ion  which,  as 
noted  above,  indica tes  a fo rmal  conclusion of  guil t .  S ta tu tes  la rge ly  r e s t r i c t  
d isseminat ion  of a r res t  in format ion  to law e n f o r c e m e n t  agenc ies  for law e n f o r c e m e n t  
purposes, including employmen t  of law e n f o r c e m e n t  personnel .  Few pr ivate  employers  
have access  to the  informat ion .  (While a r epor t  of SEARCH Group, Inc.,  (SEARCH 
Group, Inc.,  and Pr ivacy  and the  Pr iva te  Employer~ Sep tember  1981 draf t ,  p. 33) 
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indicates that as of mid-1981, ten states plus the Virgin Islands provided statutory 
authority for private employers to obtain arrest as well as conviction data, the survey 
appears to include those statutes which authorize access if additional, independent 
authorization is provided. In fact, however, such independent authorization is rarely, if 
ever, granted. Moreover, private employers who work with children are not necessarily 
among those private employers who are able to obtain access to the information.) 

The subsection is a compromise. Those seeking maximum protection for children 
may find it too restrictive concerning the arrest data which may be released. Such 
individuals point to the difficulties in obtaining even one arrest of a given sex offender, 
despite mounting evidence that sex offenders are generally repeat offenders. Others who 
fear misuse or unjustified use of arrest information may argue that the state's 
dissemination of information about arrests not accompanied by convictions officially 
encourages a presumption of guilt of individuals whom the justice system theoretically , 
presumes ihn~ce~t~ The- middle--g}bund fak~n--b-y- th-e-le-gisl~tib-fi, on the-6he h-ah-d.av-oids 
the widescale release of uncorroborated information which would be possible if all arrest 
information were to be disseminated. On the other hand, it requires release of 
considerably more information than would be released if the legislation were limited to 
conviction information. 

E. Within days  o f  r e c e i p t  o f  a r e q u e s t  by an a u t h o r i z e d  e m p l o y e r  r e p r e s e n t a t i v e  
for  s e x  o ~ n s e  cr imina l  h i s tory  r e c o r d  i n f o r m a t i o n ,  the  c e n t r a l  r e c o r d  r e p o s i t o r y  

�9 , sha l l  s end  w r i t t e n  n o t i c e  o f  the  r e s u l t s  o f  the  s e a r c h  t o  the  a u t h o r i z e d  e m p l o y e r  
�9 r e p r e s e n t a t i v e  and to  the  e m p l o y e e ,  e x c e p t  t h a t  i f  the  e m p l o y e e  has  w a i v e d  the  

, ,  r ight  t o  r e c e i v e  the  re su l t s  o f  the  s e a r c h ,  n o t i c e  sha l l  be  s e n t  only  to  the  a u t h o r i z e d  
: employer ,  r e p r e s e n t a t i v e . ,  The  n o t i c e  shall inc lude:  ,: , . . .  . . . .  �9 

. :.' :.- L a descr ip t ion  o f  s e x  o f f e n s e  c r i m i n a l  h i s tory  i n f o r m a t i o n  s ubjec t  to  
_ _~ d i s s eminat ion  under s ubs e c t i o n - ( D) ,  and . . . . . . . .  ~ . . . . . .  7 ~  ~ ~-~ . . . . . . . . . . . . . . .  

: : 2 .  i f  the  s e a r c h  for  s e x  o f f e n s e ~  c r i m i n a l  h i s tory  r e c o r d  i n f o r m a t i o n  
~*.i ' ,  -., :,",,-, r e v e a l e d :  no;: i n f o r m a t i o n : ~ s u b j e c t ,  t o .  r e l e a s e ;  under:i this:~ Act,, .  a 
:,~ "~) :! ..~,, ', ~: . ,  s t a t e m e n t  :. that  the  :~ c e n t r a l ,  record,,  r e p o s i t o r y  has:  no: i n f o r m a t i o n  
. - ' , .  .~ : ~ ' , ~ , : , : / ~ : � 9  subjec t  to  r e l e a s e  under  t h e  A c t ,  or..~ :~,;.,~ : : . : :  , : :  ~': ~,':: - ,  . . , , , - , ~ ,  - 

. . . ) ~ - - d  .~:~.-.~ 3, . .~ i f  the search for sex .  offense.,- c r imina l  history, record informat ion 
~,.-,. H ,,,, ,.: :~,~:~,, �9 ~:. (, = i-revealed information about the~ em ployee subject to release under this 

.,,;~,.: :~-,, : :~:Aet ,"a s u m m a r y  o f  the  i n f o r m a t i o n  and,  i f  app l i cab le ,  a s t a t e m e n t  
that  d i spos i t ion  i n f o r m a t i o n  c o u l d  no t  be  v e r i f i e d  for  certain,  n o t e d  

, ~ . ,  :,~. ~- =, ~:~ ,-~::,,: arrests . -~' ,A ' s t a t e m e n t ,  o f  L t h e  purpose  foe' w h i c h  t h e  i n f o r m a t i o n  is 
~.,~:, .- .~,.~ . :..~. ~.;- :0;. being. ,  d i s s e m i n a t e d , ,  the  .~ p o t e n t i a l :  l iabi l i t ies~ a n d  p e n a l t i e s  f o r  i t s  
~.~.!'~ ';.~ ~- ::,~, , ~ , ~  .L, misuse ,  ~ and the  procedures:: by w h i c h  the.  e m p l o y e e  m i g h t  c h a l l e n g e  
~c ,,~.. - ,',." - :. :,~ ~L the  a c c u r a c y  and . c o m p l e t e n e s s  of:  t h e  i n f o r m a t i o n  under s e c t i o n  :=_ o f  
~::. ':.-F ~ : ~=,)T~ff::i[the state~, code] ,  shall~ b e s i n e l u d e d :  w i t h  a n y , s e x ,  o f f e n s e : c r i m i n a l  
. . . .  : :  , .  ~ : ~ . . ' . - ' -  " h i s tory  r e c o r d  informat ion:  d i s s e m i n a t e d .  - ' ~  : : . - ,  d ' -. 

�9 Subsection(E) requires that results of therecord search be reported within a given 
time period determined reasonable by. the legislature.,.~ In determining anappropriate 
period, ,]egislators should be .mindful of the- needs; of, both potential,, employee and 
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:~i~ pore nt ia l  ',em p loyer  ~with :~ respect '~to'~a.Telat[vely, fast; ~turnaround ~t~ m e, on . r e q u e s t s .  They 
should als6* be'~+awai'e Ithat;~too :sh0rt ia  ! turnaround. 'per |od tnay prove~impract ichlnfrom" the~ 

' �9 . > . : .  . . ~ .  : . , . ~ ~ J ,  + . ,  . , - ~ , .  " , . ~  ' . + - , - : "  , ~  �9 " ' 7 .  ~;:~i~ , . ,  :~, i~'~ - . ~  : ' . . " ~  ~ " " : . ; ~ . " ~  
po,n t ,of  ulew~of, the record  reposltory.'.q,:: vb~.~L~z~-:.,o.s:-u ~ m . . ~  ~ ,,~.vv (~q~1~ bw s~,,~ -..,..�9 

!:~ ~;i.~.i',if the  - rec0rd ;searCh ~i;eveals no'.Sek o f f e n s e  c r i 'mina l  ,history.';recOrd ~;inf0i-mation: 
s u i t a b l e  for d isseminat ion  under sec t ion  "~i03(I)and s e c t i o f f " 1 0 7 ( D ) : O f - t h i s : p r o p o s e d  

:i legislation, the authorized employer representative and the employee must be notified of 
,~ this fact. If the search does uncover such information, a summary of it must be prov_i_ded 

to each  of these  individuals.  Disposit ional  mfo rma tmnmus . t . ! be :mc luded  ~ h e r e  avmlable ; :  
~, w h e r e  not  avai lable ,  the f ac t  of  its unavai labi l i ty  must  be a f f i r m a t i v e l y  s t a t ed .  R e c o r d  
;':i-~ infor'm-ation ",must :~also "~;be ',:~dccompanied-'-~by a~.~statement~'-~-of ,the ; :ourposes '~for ~:- the  
::~ infor mation disse minated~'~the?iidbilities~&n"d ~penalties ~fOr jts~misuse~.~and ~.:pr 6cedur es 

whereby  the  employee '  Thay challenge'~:it.:".+~With r e s p e c t . t o . t h e  l a s t , qeve ry  �9 ,has in - 
..?! place procedures for record subjects to challenge the accuracy and completeness of their 
; ~ records and the legislation m er~ly':references those exisfing'~)rovisi'ons; it,:does. ~nOt�9 'create 

new es, ";'.'-;~- "-:~:~ :::-:. ~,.c.~.r~.:~.~.~.~.~}~.): ;..'i:.~ '\~; .'~.~.:.;-.~;? ".;,~}'~ ,.L:,o~.,..~.~J~.. t;~ '' ~-~:(~ :~:: ;:q~.X~:. ' ...... 
. . . . . . .  ~.,:., ;.,.,. ..... ~~ .... ~ ...... .!,./. ~-,';~;-.F,;~'~,-~.,:;~'.~'~ .":~q ~,-...,n~-,.-i :~. ~.?; y:-,:',.'i'.~'i.~j~, ': ;~ 

.;!!~ ' ;F .  I m m e d i a t e l y  upon r e c e i p t  of  c o r r e c t e d  o r  upda t ed  ~information clisseminated under 
subsec t ion  (E)(3), the centra l  record repository shal l  send wri t ten not ice  of  the 

~ c o r r e c t i o n  or upda ted  in fo rmat ion  to the employee  who was the sub jec t  o f  the 
.?i record search,  unless the employee  has waived the r ight  to  rece ive  such n o t i c e ,  and. 
. . . . . .  .-to all  employer representat ives  to whom not ice  o f  the results  of  the  sex  o f f ense  

i . "criminal his tory record search under subsect ion (E)(3).were disseminated within the  
~:~! "..:~ : .  three months prior to the correction,  and  upon request  of  the 'employee to any other 
I.';,, !'V~ '~ "~' " 'J':) ,.;~ . . . . . . . . . . .  ;_ .~-~employer_representativeswho previously received_such_information. '2  -c  . , .... :', ,~.,~. 

::] This subsec t ion  is to ensure  tha t  both the  e m p l o y e e  and employer  r e p r e s e n t a t i v e s  
.~ who have recently received incomplete or inaccurate sex offense crimina! history.record 

information about the employee receive updated information as soon as possible. 
Whether the record changes are prompted by the employee's challengeto the information 
originally disseminated or whether they are the result of a subsequent event (e.g., a 
trial), additional information ,brought to the recordkeeper's attention, or simple 
administrative "catch-up," is irrelevant to the section. Thus the corrected information 
may either be favorable or disfavorable to the employee. 

?r 

The three-month period is somewhat arbitrary, but is expected to be sufficiently 
broad to provide relevant information to employers who may still be considering or 
perhaps have recently hired record subjects while at the same time sufficiently narrow to 
restrict unnecessary dissemination to employers who are unlikely to have a present need 
-for it. Shoui-d-the employee request-~h-at e-mplOyyeJ.~-Who-r-e-c-eive-dthe-record-information 
prior to the three months of its correction receive the corrected version, it must be sent 
to them. Some employees may feel the corrected information will bear favorably on 
their reputation, if not on an immediate job. - Others may feel such additional 
dissemination--even if favorable--may serve as an unnecessary and potentially harmful 
reminder of the subject's contact with the criminal justice system. 

To i m p l e m e n t  this sec t ion  the  c e n t r a l  r e c o r d  r epos i to ry  shal l  p romulga t e  rules  and 
regu la t ions  which may  include r easonab le  fees  to  cove r  the  cos t s  of  a sex o f fense  
c r imina l  h is tory  r e c o r d  sea rch .  

G. 
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Rules anticipated under this subsection include procedures for authorized employer 
representatives to request sex offense criminal history record information about 
designated employees. They may also include procedures for the centralized record 
repository to use in responding to such requests. Since the volume of record requests 
generated by the legislation may be substantial, the agency's rulemaking powers extend 
to the setting of fees to cover processing costs. 

SECTION 108. REDISSEMINATION 

Under no c i rcumstances  shall  an employer  or any individual other  than the  subject  o f  the  
record c h e c k  redisseminate  s ex  o f f ense  cr iminal  history record informat ion r e c e i v e d  
under this Ac t  except  insofar as required to fu l f i l l  the  purposes o f  the  Act .  

This section explicitly prohibits redissemination of information received under the 
act, ~X~ppf by th~Tec~r-d-shbj~ct_-The purpose of th~-l~gisl-atibn is-e-xtrenleiy harrow, 
and will not be furthered by redissemination. Moreover, redissemination portends 
significant potential for unwarranted harm to the record subject. 

i'" 

SECTION 109. SANCTIONS AND R E M E D I E S  ~.. 

Section I09 provides a number of specific sanctions and remedies for violations of 
the act.- These protections are provided in light of the potential for serious harm, both to 
children and to criminal history record subjects , if th e requirements of the legislation are ~,. 
not ful ly  met .  .. .. 

A,:~,:~, Administrative Remedies,:. ,}.-i.~-~.~,..:. �9 - :. ~.:... :~-...~: .., .. . . . . . . .  , ..;-~, ~.. . . . . . . . .  ~ (~. 

............. �9 ~!-~ .... Notwithstanding~ any:-civil- or- criminal., remedies provided by this- Aet,- the ................. ,~:~ 
' .  :., rules and' regulat ions o f  the a u t h o r i z i n g  agency  shah  provide adminis trat ive  :~ 

. sanct ions  for  authorized employers  who v io late  this  Act ,  including t e m p o r a r y  
, - ~ ;  . . . . . . .  or permanent  revocat ion  of, author iza t ion  to  r e c e i v e  s e x  o f f e n s e  criminal~, 

history record information. , : - :~  ~ , : ~  .= ,~ ,~, .  ~ . ~ ; ~ . ~ : ~ : ~  . ; ~  . ~  . . . . . . . .  . -  , : : ~  ;.~:, : :  . , ,  

":.il/:' 2 .  :'~- -The a u t h o r i z i n g  agency:  and; t h e  cen tra l  r e c o r d  repository shall  provide 
-:, . ;-,:�9 reasonable  administrat ive  penal t ies  f o r  their~. .employees who v io late  t h e  
,~: . . . . : . ~  ::, provisions of  this~Aet.:  Sueh remedies  may include suspension or t erminat ion ,  

~i~:~ 3.~.., :. Employer representatives may appeal adverse decisions denying or revoking 
~:~:~ ~.:,~'~..;~, ,: authorization "m aeeordanee with the .rules and regulations of the authorizing~ 

4. " Except as p~vided iw section 107(B)(6Xc),. all hearings held pursuant to the 
provisions of this Act shall be held in accordance with the Administrative 
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�9 . . . . .  i<~,';'~.?~'"", <" ' .  : < : . . . ' . ? , . : . :  %;�9 .-~}(~?- . , . - " �9 , i �9 . ~,;~/.,-. : . . . .  ' " ' %  �9 ~ L 

~ ,  = , ~ . , . ~  .. S u ~ e c t m n  ,, (A)(1)-. em p o w e r s  ~.the ~ a u t h o r ~ z m g  �9149 ~�9  and  pur sue  <�9 .~..~.~, < .. 
~r-;admlnlstrat lve r e m e d i e s  a g a m s t - ~ a u t l i o n z e d  . employer s '  w h o ~ v l o l a t e f p r o v m o n s  o f  t i le  a c t . "  �9 ' 

�9 Vio la t ions  wh ieh  r e s u l t  in u n a u t h o r i z e d  . . . . . . . .  "~'~" �9 " d i s s e m i n a t i o n S , o f  ~:~riiiainhl h i s t o r y  :~reeord 
i n f o r m a t i o n ,  e i t h e r  t o  t h e  e m p l o y e r  or  to  t h i rd  p a r t i e s ,  a r e  p a r t i c u l a r l y  s e r ious  and  m a y  

�9 "be . the b a s i s f o r  . te rminat ion~or  s u S p e n s i o n o f  au thor iza t ion : ' : , :  ~:~-~. '":- . o-'~ 
. .  �9 : { ~ . . , . ~  . .~ . ' .  .:, 

U n d e r  s u b s e c t i o n  (A)(2), t he  a u t h o r i z i n g  a g e n c y  and  t h e  c e n t r a l  r e c o r d  r e p o s i t o r y  
. : a r e  ~required to  ,. deve lop  ~admin i s t r a t ive" ' pena l t i e s  . fo r  . ; their ":empl0yee:s ~who v i o l a t e  t h e  
a c t .  < Suspens ion  o r  t e r m i n a t i o n  o f  e m p l o y m e n t w o u l d  b e i ~ p p r 6 p H a t e S a n e t i 6 n s  for  se r ious  

::~'~-:: ;"Subs6etiofi (A) (3) ; , exphe l t ly :mhthor~zes :~employer~ '~r ' epreSen ta t lv~s  to  u t i l i ze  the .  
:. pr-oeedures  d e v e l o p e d  b y  t h e  a u t h o r i z i n g ' a g e n c y  u n d e r  s e c t i o n  1 0 6 ( I ) ( 5 ) ' t o a p p e a l  a d v e r s e  

dec i s ions  d e n y i n g  or  r e v o k i n g  a u t h o r i z a t i o n . .  ; ,  :" ~ < ~ : . : .  :;,~..,;~ . . . ~ ,  , , ,  ,'~ ' " . . . .  : . . . . . . . . . .  

, i , : . . : : : ! i v i r t u a l l y  ; e v e r y  S~tate has .  i n  place~:.laws g o v e r n i n g  ' a d m i n i s ' { r a t i v e  p r o c e d u r e s ' w h i e h  
�9 ~would be a p p l i c a b l e  'to r e m e d i e s  b e i n g  sough t  for .  Vio la t ions  o f  ."this p r o p o s e d  l eg i s l a t ion .  

�9 i E x p l i c i t r e f e r e n c e  to  t h e c i t a t i o n  m a y  b e ' p r o v i d e d  in:subse~eti0 n :(A)(4).'::: i : ~:::. :;:..~.:,:. 
: . , . , - ; =~ ,  ~ , : ' : i . : :  ~ : '~  . ' : - ' . . .  " " ', . r  7%" ~'+-~ d $ ; ~ : : A " - .  ' , . . . .  , . , ' . ; -  , ; . .  ~ ' ~ ' , .  t . ' : : . .  . : .  ;' . : ' : :  , .  �9 . . . . . .  -~ ~ '  ~ '<  ~ ~ . 

B. c i v i l  R e m e d i e s  .. . -  ,~<:. 

..-~ '~":."t, ! ~ :TheTo l lowing  .r ights ' o f  a c t i o n  sha l l  v e s t  ",m":the" s u b j e c t  ' o f  a s ex  o f f e n s e  
- :."'~"" ::'.. ::',eriminalhistory record cheek:", ' ~ : ,"- . . . .  " o:." ~ ". .; ~ ' - :.~:. ~ " :~ 

. . . . . . . . . . . . . .  : ..... :~- ....... a;  . . . .  a :;.Aprivate : - : r ight  - : o f - ~ a c t i o n  . : aga ins t  ~: ~an  - e m p l o y e r ~ : e m p l o y e r  . . . . .  
, r e p r e s e n t a t i v e  or an  e m p l o y e e  fo r  r e d i s s e m i n a t i o n  o f  s ex  o f f e n s e  

. . . .  c r i m i n a l  h i s t o r y  r e c o r d  i n f o r m a t i o n ,  e i t h e r  i n t e n t i o n a l l y  or  t h r o u g h  
�9 : . . ,  , " '  . " ~gross n e g l i g e n c e ;  ..~:: . ".. ' " ~":7~. ~ :- ."~.,: ' :  ~ .:- ":: 

b .  a p r i v a t e  r i g h t  o f  a c t i o n  a g a i n s t  t h e  c e n t r a l  r e c o r d  r e p o s i t o r y  fo r  
d i s s e m i n a t i o n  o f  i n f o r m a t i o n  n o t  a u t h o r i z e d  fo r  d i s s e m i n a t i o n  u n d e r  
t h e  t e r m s  o f  th is  A c t ,  or  fo r  t h e  r e l e a s e  o f  i n f o r m a t i o n  t o  a p e r s o n  o r  
o r g a n i z a t i o n  n o t  a u t h o r i z e d  t o  r e c e i v e  i n f o r m a t i o n  u n d e r  t h e  t e r m s  o f  
t h i s  A c t ,  e i t h e r  i n t e n t i o n a l l y  or  t h r o u g h  g ross  n e g l i g e n c e ;  and  

C .  a p r i v a t e  r i gh t  o f  a c t i o n  a g a i n s t  t h e  c e n t r a l  r e c o r d  r e p o s i t o r y  fo r  
f a i l u r e  to  c o r r e c t  i n f o r m a t i o n  d i s s e m i n a t e d  u n d e r  th is  A c t ,  e i t h e r  
i n t e n t i o n a l l y  or  t h r o u g h  g ross  n e g l i g e n c e .  

. 

P u n i t i v e  d a m a g e s  shal l  be a w a r d e d  on ly  upon a f ind ing  t h a t  t h e  individual ,  
o r g a n i z a t i o n ,  or  a g e n c y  a c t e d  wi th  m a l i c e .  

If  an  e m p l o y e e  e m p l o y e d  s u b s e q u e n t  to  t h e  e f f e c t i v e  d a t e  o f  th i s  A c t  c o m m i t s  
a s e x  o f f e n s e  a g a i n s t  a ch i ld  s e r v e d  by  t h e  e m p l o y e r ,  t h e  e m p l o y e r  sha l l  be  
l i ab le  for  d a m a g e s  fo r  a n y  in jur ies  s u f f e r e d  by  t h e  ch i ld  as a r e s u l t  o f  s u c h  
o f f e n s e  i f  a t  t h e  t i m e  t h e  e m p l o y e r  e m p l o y e d  t h e  e m p l o y e e :  

a.  t he  e m p l o y e r  was  a u t h o r i z e d  or  was  e l ig ib le  for  a u t h o r i z a t i o n  u n d e r  
th is  A c t  to  r e c e i v e  s e x  o f f e n s e  c r i m i n a l  h i s t o r y  r e c o r d  i n f o r m a t i o n ;  
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b. the e m p l o y e e  was  the  subjec t  o f  s e x  o f f e n s e  cr imina l  h is tory  record 
in format ion  which  was  avai lable  for d i s s eminat ion  to  the  employer  
under this  Act;  and 

C. the employer  fa i led,  w i t h o u t  good cause ,  to  r eques t  such  in format ion  
pursuant to this  Act .  

The l iabi l i ty  o f  the  employer  for d a m a g e s  under this  s e c t i o n  shal l  be reduced  
by the  amount  o f  damages  awarded  to the  chi ld  as a resu l t  o f  a su i t  aga inst  
the  e m p l o y e e  for injuries sus ta ined  as a resu l t  o f  the  o f f e n s e .  

The c iv i l  remedies  provided in subsec t ion  (B)(1) are for the subject  of  the s ex  
o f f e n s e  cr iminal  history record check.  The subject  may seek  damages  from an employer  
or e m p l o y e e  for any vio lat ion of  sec t ion  108. The subjec t  may sue  the  centra l  record 
repos i tory  for re leas ing  informat ion  not authorized  for re l ease  under the l eg i s la t ion  or _ _ 
for re l eas ing  in format ion  to persons not author ized  to r e c e i v e  it. A cause  of  act ion  is 
also available against the central record repository when that agency willfully fails to 
make corrections to sex offense criminal history records. However, only if malice is 
shown can the responsible individual, organization, or agency be required to pay punitive 
damages. 

.> --~' - :  . , , :  a~=~.: u s e t h i s  A c t  to obtain or seek. to:  obta in  s e x  o f f e n s e  cr imina l  h is tory  
. . . . .  7.: ~>.:  record in format ion  under fa l se  p r e t e n s e s ; . ,  ~. 

~" Xe44  ' .  "' 
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Potential liability of employers who do not request record information is provided 
for in subsection (B)(2). Its purpose is to encourage employers to request record checks 
and t o  make those who fail to do so financially responsible when record subjects ; 
s u b s e q u e n t l y  injure children,:~,:. The subsec t ion  provides,  a .  "middle ground" b e t w e e n  '-.. 
mandat ing  r e c o r d ,  c h e c k s - - w h i c h  .-would, e x c e e d  the  scope:  .of  the Task Force  
r e c o m m e n d a t i o n - - a n d  a l lowing ,employers  to d isregard,  the-. l eg i s la t ion  wi th  c o m p l e t e  i ,  
impunity .  On the one hand, employers  who f ee l  s u f f i c i e n t l y  conf ident  of  other means  of  :.~: 
c h e c k i n g  employees '  backgrounds (e.g. ,  r e c o m m e n d a t i o n s  from trusted co l l eagues )  are 

- - - -~-not .  compe l l ed - to -under take  record- checks:.- On- the o ther ,  where  there  � 9  about the-- ~ ~;,/: 
re l iabi l i ty  of  a l t ernat ive  means ,  e m p l o y e r s  wil l  probably dec ide  that  it is in their bet ter  ":~-, 
in teres t  to r e q u e s t  record che,cks~ .~ ~;,;::: ,, ~ ~,~ .,;.,~ ::~, :..~e, .:. .~  ~:-..~ ~.~,:; .":, '&~ 

The, legislation. ,  d o e s ~ n o t ~ e x p l i c i t l y  make ,. l iable: :employers, . ,who reques t  records,  :,;::: 

rece ive  adverse  informat ion ,  and nonethe le s s  hire e m p l o y e e s  who ' subsequent ly  injure ~: 
., chi ldren. :  T o , d o . s o  would:: considerably  expand the regula tory  nature  of  the leg is lat ion ,  
�9 :: and s igni f icant ly ,  reduce~employer  d iscret i0n .to we igh  a v a i l a b l e  in format ion .  Pract ica l ly  i! ~- 

speaking,  however ,  it is unlikely~.ithat .many.employers~: once,  they  have  the in format ion  ~i 
be fore  them,  wi l l  fa i l  to  take  it into account .  In the  f ew  ins tances  where  this might  

�9 occur,  there  is nothing,~in the: leg is lat ion to preclude~.the ...bringing o~-other tort  act ions  ~: 
against  the .  employers .  Depending..:.on .'the :~:weight.:-~ of::.~the ~ e c o r d ,  informat ion ,  the  ~', 
employers  may. be found neg l igent .  , " 

' "  : ~ , ~ , ; ~ � 9  : ~ ' ~ 5  ~ ,~  ,~-,~.:~:~, ' : : , : : ~ u ~ i " ~ :  ' ~{~ ~'~ ~t~:~.,~,,~:~,~:.~ ,.,.~';~?~::~'�9247 ~;~"., ' . '~ '-~-~,,  �9 :~.:~ ~ i:: 

�9 C. C r i m i n a l  Penalt ies .  ~ ~ ' ~  , -' - .. '~ 

1. It shal l  I~_ unlawftt [  for a n y  person knowing ly  and wi l l fu l l y  to: 



. '  . . .  

, ~ " ' - ~ I~ " : [ ' L ' ~  : ~ - ' ' ~  C ,  ~ ' ! " : ! : ~  " : ' "  . . . .  " . . . . .  ' "~ " ' ! ~ '  ~ " . . . . . .  " ~  " *  " "  " " '  ' ~  ~' . . . . . .  ' ~ ' " ~  *~  ~ . . . .  ' k~ ' "  ' " * "  ~,'! " "~ . . . . . . . . . . .  :', , b. =.-,, 'disseminate ..or -at tempt  -to -disseminate  ,reformation r e e m v e d  ~under 
- ~ : ~ ' "  ',,r']"-~-' ~ ~'-~ :this:Act, knowing that  such mformatzon was recezved under this-:Aet, 
,,,-~', .'-, ."~=.,.~ ~ :in ,~ =~,~in ' a ' m a n n e r  Other  t h a n  in a c c o r d a n c e  w i t h ' t h i s  A e t ; ' 0 r  :! ~':]~0>~. ~a :  _!~ 

"~=; -"~r"~ " ~ ' " . " e . : - : ~ d i s s e m i n a t e  ~) o r  a t t e m p t  - to  S d i s ~ s e m i n a t e  ~faise, ..... m a e e u r a t e ~  .:,or 
.~, - : ' i n c o m p l e t e  c r i m i n a l  history record informat ion  under this Act .  . . . .  , - 

.'L 

:~ 2. E a c h  violation of  this sect ion  sha l l  c o n s t i t u t e  a separate  o f fense ,  and be 
punishable as a [Class  ] m i s d e m e a n o r .  

"~!:i : S u b s e c t i o n  (C) s p e c i f i e s  c e r t a i n  a c t s  Or o m i s s i o n s  w h i c h  c o n s t i t u t e  c r i m i n a l  
{/ iolat ions 'df "the ~dct: ~-%}iolations a r e  to'~:be ~rdat~:d ~ : m i s d e m  e a n o r s ,  :~ { h o d g h  co f i s i de rab l e  

g r a  :,,~ ........ ::~-~ d i s c r e t i o n  is l e f t  t o  t he  l e g i s l a t u r e  as to  t h e  cle o f  misdemeanS~r .  -!' . . . . . . . . . . . . .  ~ "~ .......... ~ ...... :~= . ,%, 

.]i 
D. ' L i m i t a t i o n s  

,~ l .  Any cause  of  act ion brought under the t erms  of  this Act  shall  be c o m m e n c e d  
L~ : c  : w i t h i n  three :years of  its occurrence  Or "of the t i m e " t h e ' p a r t y  bringing the 

a c t i o n  should reasonably have become  aware  o f  the cause  of  action,  whichever 
:~;; d a t e  is later .  No act ion brought ~under the provisions of  this Act  shall  survive 
~;~i the l i f e  of  the  injured party. :A,~ 

.,; 2. An authorized employer shall  be held harmless  in any employment  
},;:~ discrimination suit  c la iming discr iminat ion based on the provisions" o f  this Act.  
: .k! . . . . . . . . . . . . . . . . . . . . . . . .  ~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

S u b s e c t i o n  (D)(1) p r o v i d e s  t h a t  t h e  s t a t u t e  of  l i m i t a t i o n s  on su i t s  b r o u g h t  un.der .the 
legislation be three years in most circumstances. However, states may wish to vary this 
to bring it in line with comparable provisions in other statutes. While situations in which 
employees learn of violations of the propow legislation considerably after "the vi01ations 

~ have occurred are expected to be few, the legislation takes them into account by 
allowing actions within three years of when the individual should "reasonably" have been 
aware of the violation. 

! 
Subsection (D)(2) explicitly states the legislature's intent that employer use of sex 

' offense criminal history record information lawfully obtained under this proposed 
legislation as the basis for adverse employment decisions is not to be considered 

: d i s c r i m i n a t i o n .  A s im i l a r  ( t hough  n o t  q u i t e  as b r o a d )  r e p u d i a t i o n  of  d i s c r i m i n a t i o n  is 
~ contained in the section of the Wisconsin code (111.335) relating to employment 

�9 1 ,  �9 �9 _ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  , . . . . . . . . . .  ~ela tmns._I t_s ta tes ,  ...... it ~snot employment discrimination because of conviction record 
to refuse to employ or license, or to bar or terminate from employment or licensing, any 
individual who: (I) has been convicted of any felony, misdemeanor or other offense the 
circumstances of which substantially relate to the circumstances of the particular job or 
licensed activity..." The validity of the section is not affected even if the legislation 
results in the release of more criminal history record information about certain classes 
of individuals than about other classes of individuals (e.g., by race or sex). The nexus 
between the type of employment covered by the legislation and the type of sex offense 
criminal history record information covered by the legislation is sufficient to justify 
whatever disparities may result. Hawaii is among the states which include employer 
refusal to hire on the basis of arrest and court record as unlawful discrimination. 
However, an exception may be recognized if the refusal were based on "bona fide 
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occupational qualifications reasonably necessary to the normal operation of a business or 
enterprise, and which have a substantial relationship to the functions and responsibilities 
of the prospective or continued employment." Subsection (D) will not, of course, deny 
remedies available to employees or potential employees through other sources (e.g., the 
Equal Employment Opportunity Act). A suit alleging that an employer seeks criminal 
history record information only for certain classes of individuals would not, for example, 
be barred under this proposed legislation. 

SECTION 110. SEVERABILITY 

Should any part of this Act be declared invalid or unconstitutional, such declaration shall 
not a f fec t  the remaining provisions of this Act.  

SECTION 111. AMENDING CLAUSE 

The following provisions of the state code shall be amended to exempt sex offense 
criminal history record information from statutes  authorizing the destroying, expunging, 
purging, or sealing of criminal history record information: 

See. 

See. 

SECTION 112.: EFFECTIVE DATE . . . . . . . . .  

This Act  shall become ef fecUve 180_days afterl the flay, .0f its enactment.  
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~v : ' ~ -~  ~ �9 ~ ,  ~ #  ~ " ; i ~  ~ ) ~  ~ ' " ~ f " : ~  ~ " ~  ~�9 ~5,~ ' ~ , - : ~  . ~ ; . i . ~ S  '= ~ : ~ } ~ : ~  (~-~-~J~ ~ :-~ : : " . - , .  '~.~ ' ' ' ,~:-.., 

�9 :~ CONSTrruTIONAL 'CONSIDERATIONS ~:' " ~': ' : ' ;~ "" . . . . . . .  '-~ ~':~::':~" " 

Public Right t o  O b t a i n  I n f o r m a t i o n  r r  " ; ' : ~ ' "  " :~ . . . . .  ; ~ " ' ' "  . . . .  " " " : ' " ; 

.:~ - '~ The Supreme Courthas  found the First Amendment  t o  establish.an:individual's right 
to public information, especially relating to ma t t e r s  Of public eoneern.~'.Rosenbloom v. 

,~ Metromedia,: '403 U.S. "29 (1971). "..This right, however, ~is :not 'absolute 'and is subject to 
,i i certain limitations. See: for example,.~Adderle~" I v.Floridai::385 U.S. 39(1966);"Estes v. 

Texas, 381 U.S. 532 (1965); Branzburg v..Hayes,. 408 U.S. 665:(!972). Nonetheless, once 
~ information has been placed in the public record, res t r ic t ions  ~on.access to it _will.likely 
i be in violation of the First Amendment. Cox  Broadcasting Corp. v.:Cohn, 420 U.S. 469 
'~ (1975). In Houston ChroniclePublishing C~). v . C i t y  of Houston;~.531,: S~:W. 2d.177 (Tex. Ct. 

App.;~.1975) the cou r t  found a First  A m e n d m e n t  :right:to inform~/tion:contained in court 
~:~ dockets and on po l i ce  blotters.;:  According to a 1 9 8 i  report  ~by SEARCH Group, :the issue 
�9 �9 i sno t  whether  this information should or should nbt be considered 'publ ic;but  rather  when 

and under .what c i rcumstances. this  in fo rmat ionshould  be r e l eased  or included in the 
,:i public record. "And here," continues the: report, ~"the: Constitution�9 does not provide 
.:.:, definitive answers." (Privacy and the Private Employer~ SEARCH Group, Inc., p. :20 

( 1 9 8 1 ) . )  ' ~ :  " : ' : :"~" " ~  ' ' ~ ' ' :  . . . . . .  - " ~ " " ~'~:""'~" '~';" ~'~ ~:~'~ :~ '~; :~ '  " :"~"":'~ 

;~ R i g h t t o  P r i v a c y  " . : . , ,..:~;,,. :,.;~. - '  i:,~.. ..; ..,.. , ~ :  . : . . ,  . =  : . . . .  : . : : : ' -~, : ' :  
% �9 , , . .  _ _ _  

T h e  right to privacy is not explicitly mentioned in the .Const i tu t ion.  However, the 
courts have  recognized the right on the basis that  it :is necessary to p r o t e c t  o t h e r  
constitutional rights. : (See Stanle}/ v: Georgia, ~394 U.S. 55 7 (i 969) regarding right to 
privacy as an essential component of  First A m e n d m e n t r i g h t s  (freedom Of speech); Terry 
v. Ohio. 392 U.S. 1 (1978); Katz v. United States~ 389 U.S. 347 (1967); Payton v. New 
Yor ~-k--~45 U.S. 573 (1980) regarding rights to privacy a s n e c e s s a r y  to protect  Fourth 

'~ Amendment (freedom from unlawful searches and seizures) and Fifth Amendment 
(freedom from deprivation of life, �9 and pursuit of happiness without due process 

i of law) rights.) 

The courts have also found the right to privacy in highly personal mat ters  of 
marriage, procreation, and lifestyle inherent  in the Ninth Amendment  which states, "The 
enumeration in the Constitution, of certain rights, shaU not be construed to deny or 
disparage others retained by the people." (See Olmstead v. United States, 237 U.S. 439 

-(1928)-(t~ran-cleis,-~l.,-dis~nti-ng) r e ~ c l i h g  the right to be-l~ft alone; Lovin~ v. Vii'-gihia, 
388 U.S. 1 (1967) regarding the right to choose one's spouse; Mayer v. Nebraska~ 262 U.S. 
390 (1923) regarding the right to work in one's profession; Griswold v. Connecticut,  381 
U.S. 271 (1965) regarding a married person's right to receive information about 
contraception; Roe v. Wade, 410 U.S. 113 (1973) regarding the right to abortion.) 

The courts have not found privacy interests  in arrest  records necessary to protect  
specified constitutional rights, nor have they found such interests  inherent in the Ninth 
Amendment.  In fact, the Supreme Court has recognized no constitutional right to 
privacy in arrest records. 
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In Paul v. Davis, 424 U.S. 643 (1976), Paul had been arrested for shoplifting. Over a 
year later, Davis, a local police chief, included Paul's name and mug shot on a flyer 
identifying persons arrested and convicted of shoplifting. The flyer was distributed to 
merchants in the metropolitan area. Paul, who was never convicted of the offense, sued, 
claiming a violation of the federal statute (42 U.S.C. 1983) which makes it unlawful to 
deprive a person of his constitutional rights under color of state law. Among the 
constitutional rights Paul claimed were violated was his constitutional right to privacy. 
The Court, however, refused to reco~ize a constitutional right to privacy, stating that 
an arrest is a public event and dissemination of information about the fact of the arrest 
is not violative of any right akin to those enumerated in the privacy cases or included 
among rights considered fundamental to the concept of ordered liberty. 

Due I ~ o e e s s  

The Fq~teenthAm_e_ndment_pft_heCgn_s_titutign.requires t ha t  no person_ _b e deP_riY~ed . . . . . . .  :_ 
of l ife,  l iber ty ,  or proper ty  wi thout  due process  of law. Due process  includes the  
oppor tuni ty  to be heard and to have an individual ized,  fair ,  and a c c u r a t e  d e t e r m i n a t i o n  
of the  l e g i t i m a c y  of the t h r e a t  to life,  l iber ty ,  or p roper ty .  In addi t ion to c la iming  
depr iva t ion  of cons t i tu t iona l  pr ivacy  r ights ,  Paul  in Paul v. Davis~ supra,  also c l a imed  
dis t r ibut ion of the  f lyer  injured his r epu ta t ion ,  t he reby  depr iving him of " l iber ty"  
p r o t e c t e d  by the  due process  clause.  In address ing Paul 's c la ims,  the Cour t  dec l a r ed  the  
issue a quest ion of de famat ion  to be se t t l ed  in the  s t a t e  cour t s  r a the r  than a quest ion of 
violat ion of the  due process clause of the  F o u r t e e n t h  Amendmen t .  Accord ing  to the 
Court ,  a previous line of cases recogniz ing  the  f r equen t ly  d ras t i c  e f f e c t  of the  "s t igma" 
which may resu l t  from de famat ion  by the g o v e r n m e n t  in a va r i e t y  of con tex t s  "does not  
es tabl ish the  proposit ion tha t  repu ta t ion  alone,  a p a r t  f rom some more  tangible  in te res t s  
such. a s - e m p l o y m e n t ,  is e i ther  ..liberty or p rope r ty  by i t se l f  su f f i c ien t  to invoke the 
p rocedura l  p ro tec t ion  of the: D u e  Process  Clause ."  Since Paul's due  process  c la im was 
g r o u n d e d  upon the  assertion, that: t he~damage  to his r epu t a t i on  depr ived  him of some 
-" l ibe r ty" :p ro tec ted-by- the  F o u r t e e n t h - A m e n d m e n t ,  the  Cour t  did no t - fu r the r  consider  the  
d i f f e r e n c e  which employmen t  or o t he r - accompany ing  " tangib le  in te res t s"  might  have had 
on, its~ decision�9 we re  these  issues in question.:, (See also Board of Regen t s  v. Rothj 408 
U.S, 564(1972).) .  .. . :~ . "  ~ . . . . .  ~, ;' ;~:Ji.~.~....~-,.; ~:, 

Were the Cour t  to consider  the case  of an individual  who Successful ly  es tabl ishes  
tha t  d i sseminat ion  of his c r iminal  his tory r eco rd  adverse ly  a f f e c t e d  his oppor tun i ty  for 
e m p l o y m e n t  and, hence,  his fundamen ta l  p rope r ty  in t e re s t ,  : it is st i l l  far f rom ce r t a in  
t h a t .  t h e .  Cour t  would find. a due process  v iola t ion.  C i r c u m s t a n c e s :  surrounding the  
purpose:, and �9 o f  the d i s s emina t i on  would undoubtedly,  b e : . e x a m i n e d . . .  If the 
d i ssemina t ion  se rved  a l eg i t i ma t e  and  Compell ing s t a t e  goal  in a : r a t i o n a l  manner ;  the  
Cot/rt  would be:Unlikely to find it cons t i tu tes  an a rb i t r a ry  or capr ic ious  ac t ion  v io la t ive  
of the  due process  r equ i rement s .  �9 (See Morrissey. v. Brewer~ 408 u .S .  47.1 (1972) and Wolff 
v . .McDonnel l  t 418 U.S. 539 (1974).):.. ;: ~, . ~i~:,;,:~::~ : . . ~ '  ' .=.~ 

The purpose of the proposed legis la t ion is to p r even t  sexual  abuse of c h i l d r e n  by 
providing employers  r e l evan t  in format ion  on which  to base sound e m p l o y m e n t  decisions.  
P r o t e c t i n g  ch i l d r en - f rom child sexual abuse c e r t a i n l y  falls within the  s ta te ' s  genera l  
power  to p ro t ec t  the  hea l th  and wel fa re  of the  populace .  In l ight of the  pa r t i cu la r  
vu lnerab i l i ty  of chi ldren and the fac t  t ha t  individuals  who s e x u a l l y  abuse chi ldren  a re  
f r equen t ly  r epea t e r s ,  screening�9 employees  who work with  chi ldren for indications,  of 
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, relevant �9 :beh~/vior',~appears 'a~,ratmnalmpproach.to'meetmg thls,goal. (See ~/ilhamson 
v " v . "Lee ' -Op t i ca l  of"0kl~{lloma, 348 U.S. 483 (1955) . ){~Moreover , ' the  n a r r o w  scope  of  the  
",i p roposed  l eg i s l a t ion  and the  s ign i f i can t  p r o t e c t i o n s  it  p rov ides  to  p r e v e n t  r e l e a s e  of  
' : :~  i r r e l e v a n t  in fo rm ati6n,:, -release o f A n f o r m a t i o n , t o  u n a u t h o r i z e d  pe r sons ,  ' and  r e l ea se  of  

i n f o r m a t i o n  w i thou t  t h e  expl ic i t  approva l  o f : t h e ' r e c o r d  sub j ec t  a re  a p p r o p r i a t e  and 
effective safeguards against arbitrary and caprici0us government actions. 

A second  c o n s t i t u t i o n a l  cons ide ra t i on  under  the  due p rocess  c l au se_c0nce rns  the  
c r ea t i on  o f  " i r r ebu tab l e  p r e s u m p t i o n s . "  : : P r e sdmpt ions  :which may  . p r o v e  val_i_d in  s o m e  
s i t ua t i ons  may  p rove  inva l id  in o thers .  'By  de f in i t ion ,  " , i r rebutab le  p r e s u m P t i o n s "  p r ec lude  
t h e  o p p o r t u n i t y  for i nd iv idua l i z ed  .de terminat iqns :*and i thereby; v io l a t e  due  process." (See 

::~ Stanley v. lllinois~ 405 U.S. 645 (1971) in which a statute denying unwed fathers Custody 
:~i~ of their children was,found to constitute.:an irrebutablepresumptionbecause ;itiprecluded 
' t h e  o p p o r t u n i t y , f o r ' ~ s p e c i f i c  unwed  f a t h e r s , t o  ; d e m o n s t r a t e  t he i r , , f i t ne sS  to  r a i s e  ,their 

c h i l d r e n . ) ,  %e ~, :~, ~:~v~:~-.::-,:.~ }' :., :~ ~.'-~'~. ,~.~ ,-~ ~i~'~i:~~;~<t~,~~'::~ �9 ~' ~,<: :~,; ~:,:~i .:,:,=,~:~ ,: .... , ,, _,.-, .... 

' : Disseminaf ion~6f  a r r e s t  and Convic t ion i n f o r m a t i o n  u n d e r : t h e " p r o p o s e d  l e g i s l a t i 0 n i s  
not expected to create an irrebutable presumption that the record subjects are unsuitable 
for employment �9 children. The legislation ,merely ,informs authorized.:employers 
about ..sex �9 offense ::criminal history �9 of !potentiaL+ and current!~employees. 
E m p l o y e r s  a r e f r e e  to eva lua t e -and  assess  this  i n f o r m a t i o n  on a .ease-by 'case 'bas is , ' :~ :~/~:  

: .  ; , ;  , . ; . : S . f ~ {  " .~:. ~ .,  .~', , i ,~ . . :  F " ~ ' ~  i q : ; i .  :~:.:  : ~ , : , " r : - ~ ~ , , v c ' ,  :,..~ " ~ ' .  ::~ ~ ' : ~ b ~ ' ,  ' 

Equal  P r o t e c t i o n  , : ,  : ' 

', The  F o u r t e e n t h  A m e n d m e n t  provides  ' that  n o  s t a t e s h a l l  "deny to any person  wi th in  
its j u r i sd i c t i on  the  equal  p r o t e c t i o n  of  the  laws. ' ,  :The provis ion  does  no t  r equ i r e  t h a t  all 
l aws  apply  u n i v e r s a l l y , t o  all people  or t r e a t  a l l . p e o p l e  e q u a l l y . .  Indeed,  :by t he i r  very  
na tu r e ,  mos t  laws impose  on some  individuals  burdens  no t  imposed  .on .others ,  o r  confe r  

:! s pec i a l  b e n e f i t s  on Some ind iv idua l s .no t  c o n f e r r e d  on o the r s .  C o m p l i a n c e  wi th  the  Equal  
Protection clause does require, however, that such classifications as do exist be "based 
upon some reasonable ground--some difference which bears a just and proper relation to 
the attempted classification--and is not a mere arbitrary selection." (Gulf~ Colorad% 

": and Santa Fe Railroad v. Ellis, 165 U.S. 150 (1897).) 

In reviewing legislation under the Equal Protection clause, the courts apply one of 
two standards of review. One is "strict scrutiny" and is the most rigid standard of review 
a court can apply. To survive judicial review under the strict scrutiny standard, 
legislation must be found to address a compelling state interest through the least drastic 
means. The second standard is the "rational basis" s-~ahc]~Fd,~hich-is~plie-dwhehever . . . . . . . .  
strict scrutiny is not. To survive judicial review under this standard, the legislation need 
only be found to address a legitimate state interest through means that are rationally 
related to that interest. (New Orleans v. Dukes~ 427 U.S. 297 (1976).) 

Z3 

-..,: 

There are three situations in which a court will apply strict scrutiny: 

if the legislation directly infringes on a fundamental constitutional 
right (e.g., the right to vote, Gray v. Sanders~ 372 U.S. 368 (1963), 
Reynolds v. ~ 377 U.S. 533 (1964); freedom of interstate travel, 
Shapiro v. Thompson~ 394 U.S. 618 (1969); rights of a unique personal 
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nature,  Doe v. Bolton~ 410 U.S. 179 (1973),  Roe v. Wade, 410 U.S. 113 
(1973); rights secured by the First  A m e n d m e n t ,  Will iams v. Rhodes,  
393 U.S. 23 (1968); or 

O if the legislation overtly discriminates against a class of persons 
identified as deserving special attention by the court (i.e., because of 
race or alienage) (e.g., Korematsu v. United States~ 323 U.S. 214 
(1944); Strauder v. West Virginia~ 100 U.S. 303 (1880)); or 

O if the application and administration of the legislation discriminates 
against such a class of persons, even though the legislation appears 
neutral on its face (e.g., Yick Wo v. Hopkins~ I18 U.S. 356 (1886)). 

It is highly unlikely that the proposed legislation would be found subject to strict 
. . . . . . . . . .  SCy_utiny . . . .  The l_egislation d o e s ~ o t  infringe on a f u n d a m e n t a l  c oostit_utio_nal_right to 

privacy,  s ince  there has not been establ ished a f u n d a m e n t a l  privacy interes t  in cr iminal  
history records (see Paul v. ~ supra.,  and a c c o m p a n y i n g  discussion) .  Nor can it be 
said that  the proposed legis lat ion either overt ly  or indirect ly  d i scr iminates  against  
c lasses  recogn ized  by the courts  to warrant spec ia l  protec t ions .  The proposed leg i s la t ion  
does not  s ingle  out any racial  or ethnic  groups for spec ia l  t r e a t m e n t .  Moreover,  the 
avai lable  s ta t i s t i c s  do n o t  establ ish that  persons  of  any race  or nat ional i ty  are 
d isproport ionate ly  arrested or prosecuted  for s exua l  o f f e n s e s .  Thus, none of  the three 
condi t ions  that  trigger s tr ict  scrut iny  are present  in the  proposed leg i s la t ion . �9  

The proposed legislation is expected to survive review under the "rational basis" 
standard as well. The interest at stake in �9 this proposed legislation is protecting children 
from' sexual abuse. : There �9 can be little doubt that this is at least a legitimate, if not 
compelling, state interest. Nor can there be much doubt that identifying persons working 
with children who have criminal records for sexual offenses is at least a rational, if not 
t h e - l e a s t  drastic~-means- for=addressing-this  - interest : -  The l eg i s la t ion  conta ins  procedures  
for l i m i t i n g  who is en t i t l ed  to r e c e i v e  what  in format ion  about  whom,  and when.  
Informat ion  re leased  to employers  under the l eg i s la t ion  is l imi ted  to that  involv ing s ex  or 
s ex -re la t ed  c r i m e s :  I t  must  be veri f ied for a c c u r a c y  prior to r e l e a s e .  The subject  must  
be in formed and give  c o n s e n t  to the  search�9 beforehand,  and there  a r e c i v i l  and. cr iminal  
remedies  for improper d isseminat ion,  ~. " �9 �9 

The end resul t  is that  a l imi ted  amount  of  in format ion  about  a l imi ted  number of  persons 
m a y . b e  re leased  to a res tr ic ted  group Of rec ip i en t s  who may use i t  for one  spec i f i ed  

FEDERAL STATUTORY CONSIDERATIONS: ; ~ . . . . . .  , : ,  , . ~ .  " 

-. . ( i . : : :~ '~ :  .. ~ . : ~ . :  ~ "  ' ~ . . . . .  ~ - - "  " ~ , j ~  : ~ :  ~ . ~ : i , . ,  :: ( .  , ,.~ b , , " ,  

Tit le VII  Civil  Rights Act  �9 . .  : "  " :  ' :  ':~ . . . . . . . . . . . . . . . . . . . .  

2. ,  ' :  ; .  , " ' :  ;" " ,,.3 ~ ; "  " 

Title VII of the Civil Rights Act of 1964 (42 USC 2000e-17 (1970) r as amended 
(Supp. IlI 1973)) prohibits  private e m p l o y e r s  from. d i scr iminat ing  wi th  re spec t  to terms 
and condi t ions  of  e m p l o y m e n t  based on race,  color,  r e l i g i o n ,  sex,  or na t iona l  origin. The 
Equal E m p l o y m e n t  - Opportunity A c t - 0 f  1972  ex tends  the  prohibi t ion-to  public  employers  
as w e l L ~ §  . . . . . .  . ~ . .  : : : ,  ' . .  , .  , 
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~ ~practices" is ~ subject to, the :same censure under the !ACtors are ~deliberate attempts to 
/! ,treat certain employees differently�9 than others (see Grig~ vJDuke Power Company, 401 
'~'~ .U.S. 424 (1971)). ,Thus  whi le  ,Title VI I ,makes  no r e f e r e n c e  , t o , a r r e s t  r e c o r d s ,  i t  has  b e e n  

u s e d  .as a u t h o r i t y  f o r  p roh ib i t ing  e m p l o y e r s  f r o m  d e n y i n g  e m p l o y m e n t  on t h e  basis  o f  
'arrest information since proportionately more blacks than whites are arrested. For 

:i example, in Gregory V. Litton Systems, Inc.!:~(472 F.2d�9 ~(9th Cir.::1972)), the court 
-found that an employer who refused to hire applicants :with arrest records discriminated 
racially--even though the practice was applied, uniformly~to all applicants regardless of 

~ their race. Of particular relevance to the proposed legislation, however, the court in 
Gregory  app l ied  to  .the ar res t  r e c o r d  s i t ua t i on  an excep t i on  to  the  genera l  p roh i b i t i on  

..... , against factually discriminatory employment practices which ~ recognized in 

..... , !another con tex t .  ~ i t �9 ,..~. : ~-,. ,:,~ ~, . �9  ~:~,~.,,~,.~:,,, 

::,: . . . .  The intentional ~use of a policy~which~,in-~fact ,discriminates ~:~} ~ : . -  

~,~ ~ between applicants ~of different races and can reasonably ~, be Seen as : .~,: ~ ,~-"  ~,. 
~ ~ . . . . .  so to  d i s c r i m i n a t e  is r e s t r i c t e d  by t h e  s t a t u t e , ~ u n ! e s s  t h e  e m p l o y e r  ~ ,  ~:~:'~ �9 

, , c a n  showi~a  b u s i n e s s , n e c e s s i t y  for  i t .~.  In th is  c o n t e x t ,  bus iness  �9 
~-! necessity .means.cthat the,:practice :~is :essential to the safe and ~ ~:~ 
t~'~! :~..: . e f f i c i e n t  o p e r a t i o n  o f  t h e  business .  /:~..,~{~.ii : ~ :  i . . ~  :: ~ . . : , !  ~ , ~ ,  . z  

~'~ ' ~  ' � 9  " -  �9 : ~ ' : ~ ' : ' i ' : ~  ~..~. "~: : .  ~"7 "',, ~ ' ~ .  -'~,~[~i~}~.~.~ � 9  /~/.~')~',�9 ~.: '  �9 ~U ~ - : ~  ~ . / ' ~ " ~ , ~ ; ~ ~ ' : ~  

�9 -. .Thus, w h e t h e r  or no t  b lacks ,  in f a c t ,  :are a r r e s t e d  p r o p o r t i o n a t e l y  m o r e  o f t e n  , than 
!~)i whites for the sex offenses addressed by the proposed legislation, ~Title VII appears to 

. . . . . . . . . . . .  offer no roadblocks_to_its enactment. In'light_of_the_evidence oL_widespread employee 
child sex abuse, it is�9 any court would find employer access to selective arrest 

~�9 record information not "essential to the safe...operation of the (child-oriented) business. �9 

Other court �9 decisions based on Title VII have applied the ',business necessity" 
~-~ exception of Griggs and Gregory to conviction records. I n  Green v. Missouri Pacific 
: Railroad Company, 523 F.2d 1290 (8th Cir. 1975), the practice of denying employment to 
~ virtually all persons with convictions was found to violate equal opportunity when no 

business necessity could be established. Withdrawal of an offer of employment as a 
~ bellhop on the grounds that the applicant had been convicted for theft was upheld in 
i�9 Richardson v. Hotel Corporation of America, 332 F. Supp. 519 (E.D. La. 1971). In Lane v. 

Inman~ 509 F.2d 187 (5th Cir. 1975), the court sustained the denial of a taxi permit to an 
applicant who had been convicted for marijuana offenses. 

Omnibus Crime Contro l  and Safe  S tree t s  Act  

O 

At least one federal statute relating directly to dissemination of state and local 
records is pertinent to the proposed legislation. Regulations implementing the Omnibus 
Crime Control and Safe Streets Act of 1968, amended 1973 (28 CFR 20.21(b)(2)), prohibit 
states from disseminating non-conviction information collected with federal support to 
individuals or agencies unless "authorized by statute, ordinance, executive order, or court 
rule, decision or order." (Dissemination of conviction information and non-conviction 
information less than a year old requires no such authorization.) Enactment of this 
proposed legislation would appear to meet that requirement in states not already 
providing statutory or other authorization for such access. 
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The Omnibus Cr ime Control  Act  of 1968 would appear  s ign i f i can t  on another  f ront  
as welL It is this ac t  which provides au tho r i t y  for such c e n t r a l  repos i to r ies  as the FBI's 
Na t iona l -Cr ime  Informat ion  Cen te r  and Iden t i f i ca t ion  Division to ga the r  and d i ssemina te  
Fede ra l  and s t a t e  c r iminal  h is tory r ecord  in fo rmat ion .  NCIC's I n t e r s t a t e  Iden t i f i ca t ion  
Index (HI) provides for decen t r a l i z ed  s to rage  and i n t e r s t a t e  exchange  of informat ion .  
However ,  its use is l imi ted  to cr iminal  jus t i ce  agenc ies  for c r imina l  jus t ice  purposes. 
The Iden t i f i ca t ion  Division record  may be used for c e r t a i n  e m p l o y m e n t  and l icensing 
purposes if au thor ized  by Federa l  s t a tu tes ,  regu la t ions ,  and e x e c u t i v e  orders .  Even this 
reposi tory ,  however ,  is p rec luded  from d i ssemina t ing  records  outs ide  Federa l ,  s ta te ,  and 
local  g o v e r n m e n t  agencies .  (See discussion of 28 USC 534 and P.L. 92-544, below.) 

Other  

There are federal statutes which require or authorize use of federal criminal 
...... hi_story records for non-governmental employment or registration_ purpos_es. For_example, 

under 7 USC 12a(1), the Commodity Futures Trading Commission may require certain 
applicants to submit fingerprints to the Attorney General for identification and 
appropriate processing. Such applicants include persons applying for registration as 
futures commission merchants, associated persons of commodity trading advisors, 
commodity pool operators, associated persons of commodity pool operators, and floor 
brokers. Similarly, under 15 USC 78q(f)(2), every member of a national securities 
exchange, broker, dealer, registered transfer agent, and registered clearing agency must 
require each of its partners, directors, officers, and employees to submit fingerprints to 
the Attorney General for identification and appropriate processing. 

�9 ~ ,  ,~ =.: ' . . . .  . ~  . ~ : ~ . : - ' . ~ , ~  : j  : : ~  . ,-~ . .: ~ - 

._..-�9 C e r t a i n . o t h e r  federal,  s t a t u t e s  and regu la t ions  may  appear  at  f i rs t  blush to provide 
s ta tes  the  au thor i ty :  to .extend the  r eco rd  checks  a n t i c i p a t e d  by the  proposed legis la t ion 
beyond s t a t e  r eco rd  repos i tor ies  to f ede ra l  ones. Upon examina t ion ,  however ,  it  becomes  
clear ,  t h a t  d i f fe r ing  r e q u i r e m e n t s  o f  the  proposed leg is la t ion  and f ede ra l  law prec lude  

. . . . . . . .  Usuch: .an...jextension,~For the-purpose of the  ~ proposed leg is la t ion , - - theref0re ,  r e c o r d c h e c k s -  
must :be  l im i t ed  to s t a t e - o r i g i n a t e d  and s t a t e - m a i n t a i n e d  records.,". .~5:~ ~ �9 : .,. �9 

�9 , , ,  U n d e r  28 USC 534, . the Attorney~ Gene ra l  may exehange ' . .c r iminal  h i s t o r y  r eco rd  
i n f o r m a t i o n  with "au thor ized  off ic ia ls  of �9 F e d e r a l  Government , :  the  S t a t e s ,  the ci t ies ,  
and:. p.enal and, o the r  inst i tut ions." ,-  In' 1971;~however, ,  ..the ~ U.S. :Dis t r ic t~  : C o u r t  for the  
Dis t r i c t  of Columbia  in Menard V;~..Mitchell~.328 F.~ Supp. 718, held  tha t  t h e s t a t u t e  does 
not au tho r i ze  the  .Bureau to d i s s e m i n a t e  records :  outs ide  t he  ~. FederaL,  Go.vernment for  
employmen t ,  l icensing,  or r e l a t e d  purposes.  .~  : . . ~ . . - .  : . � 9  . : 

In response  t o  Menard v. Mitchell~ Cor{~e-s's~passed-P:L. 9 2 : 5 4 4 ( s e c t i 0 n 2 ,  86;Stat :  
1109 (1972));:;~ This, s t a t u t e  "~ a l lowed:  federa l . , -d isseminat ion  of -criminal  h is tory  r eco rd  
information~ to:  o f f i c i a l s  of::. f e d e r a l l y  c h a r t e r e d :  or i n s u r e d  banking ins t i tu t ions  and~"if  
a u t h o r i z e d  b y , s t a t e  s t a tu t e "  and approved by t h e ' A t t o r n e y  Genera l r  to~officials  of  S ta t e  
and loca l  g0vernd~ents,  for purposes, of. e m p l o y m e n t  and licensing.:,'-., A l though  P.L. 92-544 
was3 an, appropriation~;.for,~.fiscal!'.year~q973,..the. Off ice  of  ~. Legal:: Counsel  :of the U.S; 
�9 D e p a r t m e n t  of Jus t i ce  has  i n t e r p r e t e d  it to  g ran t  the  D e p a r t m e n t  p e r m a n e n t  au thor i ty  
to.: exchange  c r imina l ,  r e c o r d s  u n d e r  the- c i r c u m s t a n c e s  it provides.~: ~.This, posit ion is 
r e f l e c t e d  in 28 C.F.R.  sec t ion  20.33(a)(3). . . . .  , , ~ . . . .  �9 : , , : ;  i :  e 

A number  of s t a t e s  have "ac t iva ted"  P.L. 92-544 through enac t i ng  laws author iz ing  

..... X:':-52: 
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~.record checks for,,empioyment &rid ,licensing ,purposes;..Someof thes~:lawsmre specific, 
:bothas~:to:relevant:vcrimes and relevant ;.employment. .,':For .example,~the ,Alaska statute 
pertains �9 to "convictions involving contributing to the'delinquency of a minor and any 
sex crimes of a person who holds or applies for a position in which the person has or 
would.have- supervisory.or disciplinary rpower;-pver a -minor.", Other statutes,are more 
general,, authorizing ,record checks for employment .or .licensing purposes, regardless of 
the type of employment or licensing.',-�9 the scope ,of such state laws, their 
.enactment -and subsequent , approval : by ~ ~the.'_-Attorney General authorizes ~,the :federal 
.government.~to provide ...designated ~state and-local �9 officials �9 ,on ~:eertain 
.employees' , ,or ,:applicants'..; state .,.and ,~.federal ,records ~,~maintained ~:in ~.~federal r.reeord 
repositories. Recipient officials may utilize the information fo r  employmehtT:~and 
licensing purposes of their own agency or related agencies. ,However, providing it .to 
.private employers �9 not feasible since the federal statute specifies :that,redissemination 
of inform at;on outside the,.receiving ~depar tments ~of ~ageneies,.is .grounds' for cancellation 
of  f u r t h e r  i n f o r m a t i o n . e x c h a n g e . .  " , ~. ::~;..; . . .  ~'~:,:.~.~c~ ..... ' " ~ . .  '.~ " - :  

...... , In October,~ 1984,.Congress enacted P.L. 98-473,-g eontinuing~appropriation '',for 
,'fiscal year :1985. Included in that~legislation,was authorization:~for an"additional$25 
,,million under Title.XX of. the Social Security Act for training providers of licensed..or 

~ t . ~iregistered:child. care .services (as ,.well as state licensing.:enforcemen officials :'and 
,;parents) in child abuse prevention.:.iStates eligible for.allotments,under P.L. �9149 :.were 
~to have in place by September -30,. 1985 %..' provisions of state law~enacted in accordance 
with the provisions of Public Law 92-544 ... requiring nationwide criminal record checks 
for all operators, staff or employees, or prospective operators, staff or employees of 

:child-care facilities ,..=,_::juvenile_detention,_correction .or_tr_eatment_facilities, with_the 
�9 ..objective of protecting the children involved and promoting �9 children's safety and 
welfare while receiving service through such facilities or programs." , �9 '- ~;~ . ,-. 

, .  ' ~ ' ~  .' " , ' : i  " ; I t , "  , . . .  , ' .  ' ,  ; :  . . . .  r ' , .  . , ,  ':_ .... " , ,  ' / '~ . '  

�9 Like the proposed legislation, ~P.L..:98-473 promotes use of criminal history record 
checks to prevent child sexual abuse by employees. However, since P.L. 98-473 and the 
proposed legislation vary in a number of important aspects, they should be viewed as 
complementary, not mutually exclusive, means to the same end. 

Public Law 98-473 record checks must be "nationwide" and "in accordance with the 
provisions of Public Law 92-544." 

Because of the P.L. 92-544 restrictions discussed above, the proposed legislation 
pertains to state-originated and maintained records. 

% .  ' , > -  

. . . . . . . . . . . .  -The- - range  of-re-lev-a-n-t--~hil-d-~ridnt-ed-f~icilitie~--ig r~a-rrower under---PiL7-98;473 . . . . . . . .  
s t a t u t e s  t han  under  t hose  m o d e l e d  on the  p roposed  l e g i s l a t i o n .  The f a c i l i t i e s  c o v e r e d  
under  t he  f o r m e r  s t a t u t e s  a r e  l i m i t e d  to  t h o s e  p rov id ing  chi ld  c a r e  or j uven i l e  d e t e n t i o n ,  
c o r r e c t i o n ,  or t r e a t m e n t  s e rv ices .  The p roposed  l e g i s l a t i o n  p o t e n t i a l l y  e m b r a c e s  any  
type  o f  f a c i l i t y  whose  e m p l o y e e s  r e g u l a r l y  c o m e  in to  c o n t a c t  w i th  or h a v e  a c c e s s  to  
ch i ld ren .  In add i t i on ,  the  f a c i l i t i e s  under  the  P .L.  98-473 s t a t u t e s  mus t  be l i c ensed  or 
r e g i s t e r e d ,  w h e r e a s  the  proposed l e g i s l a t i o n  inc ludes  p r i v a t e  n o n - l i c e n s e d  or 
n o n - r e g i s t e r e d  f a c i l i t i e s  as well .  
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Criminal history record checks under P.L. 98-473 are mandatory. Under statutes 
based on the proposed legislation, they are permissive, to be undertaken at the discretion 
of employers on all, some, or none of their employees. O 

Statutes based on the proposed legislation and those enacted to comply with P.L. 
98-473 can also differ with respect to the offenses for which records may be sought and 
used. The proposed legislation authorizes dissemination of records only if they pertain to 
sex-related offenses. Public Law 98-473 statutes are not required to include such 
restrictions. When they authorize broader dissemination, the recipient agency, rather 
than the legislature, determines the relevancy of the offense to the employment in 
question. 

Finally, disposition requirements for information authorized to be disseminated 
under P.L. 98-473 statutes are more stringent than those for information authorized to 

. . . . . .  be disseminated ~un_d_er the pr_oposed legislation_ ...... con_viction information and pending . . . . . . . . .  
arrest information may be disseminated under either. However, the federal regulations 
governing dissemination of federal records prohibit dissemination of arrest data more 
than a year old if no active prosecution is pending and the data is not accompanied by 
disposition information. Under the proposed legislation, infor[nation about two or more 
arrests may be disseminated to employers regardless of whether or not an active 
prosecution is pending or whether or not the data is accompanied by disposition 
information, provided the recipient is informed if disposition information cannot be 
verified. 

,:,~: .,~'A final federal statute which might appear relevant to the proposed statute is the - : 
Privacy.Act, 5~I.U.S.C. 552a, which prohibits federal agencies from disclosing individuals' 
records, including their~ criminal history:~records, except: under �9 specified {: 
conditions. An exception is provided, however, for instances when the record subject- !~,~ 
consents in writing to the dissemination -- a condition which would be met under section 

- ~ I 0 7 ( B ) ( 4 )  o f  t h e  p r o p o s e d  s t a t u t e : ~  . . . . . .  ~ - - -  . . . .  ~ -  ~---=-~ ~: ~ . . . . . .  : i :  ~ - . ~ ~ : ~ -  ~ ,  . . . .  ~ - . . . . . . . . . . .  ~,~ 

~ : " " ~  ~ '~ ~,~:~ : = . ~ .  ..":~ . . . .  ~" '~.. " ..'" ~ , " �9 . ' . :  ,�9 . �9 .~ �9 ' .~ :  ii  ' - i  ~ : /:7: 

S T A T E  S T A T U T O R Y  C O N S I D E R A T I O N S  .. . ~ 
;: ' - .~!  ~'. ." . : . � 9  :'~ " ,.~.'~', i~ i i ~  ~ ~ n  ' : ~ . : . . _ . . ' ~ " :  , ~ (  . ' ' .%' .  ~"~, . '~:!  "~'.",'.),:~,?, ' , - : ~ = ,  -:'.-, ,...,'~:. ,' "~:.. " . , { . ' ~ i .  

Public access to certain types of criminal history�9 information isgenerally , ~,!:: 
available in all jurisdictions; access to other types varies considerably from jurisdiction 

,:~to. j u r i s d i e t i o m , . . .  On ly . . one .~  s t a t e ~  r e q u i r e s , ~ . t h a t  . the . .  c r i m i n a l  j u s t i c e  s y s t e m  i n i t i a t e  t h e  ~? 
d i s s e m i n a t i o n  o f  s e x  o f f e n s e  c r i m i n a l  h i s t o r y :  r e c o r d  i n f o r m a t i o n - t o  c e r t a i n  i n d i v i d u a l s  ~:'. 
w h o s e  e m p l o y e e s  w o r k  w i t h  c h i l d r e n .  In  U t a h ,  p o l i c e  a r e  r e q u i r e d  t o  i n f o r m  s c h o o l  
o f f i c i a l s ,  w h e n e v e r  " a s c h o o l  e m p l o y e e ,  i s  a r r e s t e d  ~,- f o r  .': a n  �9 o f f e n s e  i n v o l v i n g  l s e x u a l  ~..:, 

. v~:?, '~,~ V i r t u a l l y  e v e r y ,  j u r i s d i c t i o n :  : a l l o w s  p u b l i c  a c c e s s . t o  i n f o r m a t i o n  i n  i t s  o r i g i n a l  f o r m  
,, from, the particular agency, in: which it originated.: For example, police arrest blotters :i 
~ . a r e ~ . ~ a v a i l a b l 6  f r o m  t h e : :  p o l i c ~  s t a t i o n  ' r e s p o n s i b l e  f o r  t h e  a r r e s t . ,  D a i l y  c o u r t  ~ d o c k e t  i,~ 

i n f o r m a t i o n  i s : a v a i l a b l e  f r o m .  t h e  c o u r t :  i n  , , w h i c h  . t h e  c a s e  w a s  p r o s e c u t e d . .  In  m o s t  
jurisdictions, however, such information is maintained chronologically, and the ease with !~: 
which it may be obtained is dependent on knowledge of when a particular event ~_ 
occurred. With few exceptions, cross-reference indices developed to facilitate internal 
access are not available for external record checks. 
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~!il ' ~f.~~.~C~�9 , c r i m i n a l � 9  : h i s t o r y : i r e c o r d " ~ i n f o r m a t i o n t i t b Y : i t c e n t r a l ~ i r e P S ~ i / 6 t i e  s "~' ~:i~iii: 
�9 ~,.-~idepends~.in, large ~part-~on ,,whether ~.the .::jurisdiction:is ~more ~cdncerned with:~the~ipublic's Lt ..... 

~:i ,~J'freedom .of information!5or~with the privacy of the record subject,~Some states take t.he 
�9 . p o s i t i o n  . t h a t  . c r imina l i -~ .h i s to ry  : r e c o r d s  . a r e  . , r e c o r d s  o f  p u b l i c  . e v e n t s  ~ w h i c h  s h o u l d . : b e  
i~i~ : a c c e s s i b l e  ~.to. t h e  ~publ fe i - , . absen t  t o m  p e U i n g  r e a s o n s '  t o  ~,the r  .~;Others ~fo l low ? the  ~- 

�9 a p p r o a c h  o f  t h e  N a t i o n a l  A d v i s o r y  C o m m i s s i o n  S t a n d a r d s  ~and .Goa l s  w h i c h . , w o u i d  l i m i t  
i!:~ criminal history record dissemination t o  public ~agencies which have both .a i"need ,to 
- ~. know" and a "right to~know.'!~ (See NAC Standards and Goals Criminal Justice System, 

S t a n d a r d  8 . 3 ( I )  : ( 1 9 7 3 ) . )  .~  ~ . . ~  ' -~.,. ~ .... . . .  ;-~J.~# ~ '~ : ' ~  " - ' ~ ~  ~.}~,~ ~ ...... ~:f",~ ~~.:~~':.~"~- 

~... :~' Pending criminal~.~justice mattersi~.are.~generally considered tolbe those less than~a 
~:: ~:.year o l d  .in. w h i c h  t h e r e  ~has , b e e n  n o  . -d isposi t ion, .~pr j  t h o s e  p v e r  ~,a y e a r  .o ld  :iri w h i c h l . t h e r e  
',~i ~,. h a s  b e e n  no  d i s p o s i t i o n , b u t . w h i c h ,  a r e  activr149 ,~-~o .. p r o s e c u t e d . . .  �9 ~ . . : ~ e : , ~ - ~ o ~  . , ~ .  . ~i~i,~i~.~.,~. '~i~ 

~ . ~ I n f o r m a t i o n  �9162 c r i m i n a l  . j u s t i c e  .~ ,mat te rs  ::is u s u a l l y . ~ a v a i l a b l e . ~ f r 0 m : / t h e  
~t.~ p o l i c e  d e p a r t m e n t ,  . p r o s e c u t o r ' s  o f f i c e  a n d  o f t e n ~ , f r o m  t h e  . c e n t r a l r e c o r d  ~ r e p o s i t o r y m s  

. .... ; . w e l l  ,-.~-~,.~., . .,.~:.~.t~:. ~ ~.,. ~. ~ . .  ;-, .- ...~. :i- -.~:~ �9 ~-.~ "~. ~.~;..r ~: " ' " 

Ltl 

..~ C o n v i c t i o n  i n f o r m a t i o n  i s  i n f o r m a t i o n  a b o u t  a n  a r r e s t . w h i c h  h a s .  r e s u l t e d  i n  a 
~ finding of guilt through a trial, a plea of guilty, or a plea of nolo contendere. According 

..:~ 

. . . . . . . . . . .  to--the-~SEARCH~Group's-~-Privacy ~ and ~Security -of_= Criminal-~History -Information 
Compendium of State ~Legislation: 1981 Supplement, in 1980 virtually all states allowed 

.: dissemination of conviction information between law enforcement agencies, generally for 
internal employment purposes as well-as for direct law enforcement purposes.i~.~While 
several states explicitly, prohibited non-criminal justice agency access-to conviction 

~ records (including for public employment and licensing purposes), most allowed 
dissemination to such state agencies. Similarly, while the SEARCH Group's survey found 
seven states which expressly prohibited dissemination to the private sector {including 
employers), well over half allowed at least some private sector access (though not always 
to employers in child-oriented businesses)..It might be noted, however, that a number of 
statutes are worded similarly to Utah's which limits access unless "authorized by statute, 
executive order, court rule, court order or local ordinance." .It appears that the survey 
included these states among those authorizing private access though, in fact, additional 

�9 �9 independent authorization is necessary before employers may actually obtain access to 
the records. - 

Often legislation under which employers may gain access to conviction information 
is broad legislation which makes conviction information available to the general public or 
legislation which makes conviction information available to all employers who meet 
certain qualifications. In the past several years, however, more narrow statutes have 
been enacted to make certain conviction information available to employers whose 
employees work with children. For example, recently enacted statutes in Alaska, 
California, and Kentucky make sex offense conviction records available to certain 
employers whose employees provide care to children. An Indiana statute makes available 
all conviction (as well as pending case) information to employers if the record subject has 
"volunteered services that involve contact with, care of or supervision over a child who is 
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being placed,  matched  or monitored by a soc ia l  serv ices  a g e n c y  or not - for -prof i t  
corporation." In addit ion to its broad a c c e s s  s t a t u t e ,  C o n n e c t i c u t  provides that  any 
youth s erv i ce  a g e n c y  approved by the D e p a r t m e n t  of  Children and Youth Services  may 
obtain  conv ic t ion  in format ion  for appl icants  whose  primary duty is the care or t r e a t m e n t  
of chi ldren.  New York provides "authorized" a g e n c i e s  a c c e s s  to conv ic t ion  records of 
persons being cons idered for e m p l o y m e n t  if the e m p l o y m e n t  enta i l s  d irect ly  caring for or 
supervis ing  children.  (New York also requires  author ized  agenc ies ,  the s ta te  youth 
division,  and l i censed  day care centers  to inquire of  the s t a t e  Depar tment  of  Soc ia l  
Services '  Central  Regis ter  for Child Abuse and N e g l e c t  regarding child abuse and neg l ec t  
reports  on prospect ive  adopt ive  and fos ter  parents ,  chi ld care  workers ,  and l i censed  day 
care center  employees .  Current employees  may also be checked . )  

As noted above, certain states which may or may not provide private employers 
access to conviction information provide it to public agencies for employment and/or 

. . . . . . .  licensing purposes._ A_1973sur_vey of Laws, _ Licenses_ and= the_Offender~'s Right-to Work- 
(American Bar Association National Clearinghouse on Offender Employment 
Restrictions) found most licensing statutes which authorize record checks fall in one of 
three categories: (I) provisions which specifically refer to criminal offenses (e.g., 
"conviction of a felony") as grounds for denying a license; (2) provisions which phrase 
restrictions or requirements in such a manner as to give licensing agencies wide 
discretion to refuse a license to an applicant, such as the requirement that the applicant 
possess "good moral character"; and (3) provisions which bar licensing because of offenses 
involving , m o r a l  turpitude." - . . . .  -, ~, ~ . . 

The ABA survey identif ied�9 ! , 9 4 8 " s t a t u t o r y  provis ions  a f f e c t i n g  the l i cens ing  of  
persons with  cr iminal  history records~L? R e l a t i v e l y  . few. o f  t h e s e s t a t u t e s  s p e c i f i c a l l y  
addressed o c c u p a t i o n s  involv ing ,  work; with  children.' For.: example ,  �9 three  s ta te s  
(Montana; Pennsylvania ,  and W y o m i n g ) w e r e  shown as requiring licenses~ for child day 

. care  operators ,  Only t w e n t y - e i g h t  required l i censes  for teachers:~:~{~,::::. :: -,:; ;. .... : . ::;. 
. . . . . . .  ~ : - - -  ~ : ~ : .  . . . . . .  . .  . ~  - . . . . .  �9 ~ '  . . . . . .  J : . .  " . : - - ~  X : ' , ~ ' ~ - : ~ ~ " : ' v C ~ ' : " ~  . . . . . . . . . .  . .  , ,  . . .  ; - :~ : -2~ ~ . . . .  ~' ~ :-:~---,,':~ : - . , w - T : ~ 2 ~ " , " i ~ 7 - -  ~ : ~ ! - ! - : 2 :  . . . . . . . . . . .  

:;~�9 , S ince  t h e  ABA surveY was  undertaken, .  s o m e  addi t ional  a c t i v i t y  has' occurred to  
�9 ' -  allow,: broader  governmenta l  access~:to~ recordS, which  might ,  bear on  an individual's  

~).suitability;:: for-  working .with-" childrem::,::...,For example ,~  s t a t e  "'' agencies_  responsible  for 
'~ l icens ing�9  child-related.bcCupations~,  in : Cal i fornia ,  Georgia; a n d  New. Hampshire are now 
~.',required t o  under take -record . checks  �9 o f  l i c ense  appl icants ,  Similar a g e n c i e s  .in Iowa and 

New York may ut i l i ze  i~ec0rds f0r~employment  checks  if  t h e y  choose  to do so. Colorado 
�9 law prohibits  the~ l i cens ing  of. child :care:-:icenters if  the  p e r s o n a p p l y i n g  for. a. l i cense  has 

been, c o n v i c t e d  ~'0f 'child ̀ �9 abuse"-or am:unlawful  s e x u a l  offense~(:L.Moreover;~ the or ig ina l  
l i cense  may be denied,  suspended,  revoked,  or made  probat ionary if  the l i censee , -persons  
employed  by the l i c ensee ,  or persons who reside wi th  the  l i c e n s e e  have  been conv ic t ed  of  
any. f e l on y ; - ch i ld  abuse,  or unle/wful~, sex: .o f fense: .  T h e  Colorado l i cens ing  �9 s ta tu te  also 

/ :  prov ides : for  the ~ denial~ ( though n o t r e v o c a t i o n )  o f a  l i c ense  i f  the~record subject  has been 
+ charged wi th  "'child~ abuse..:or~'..: unlawful,  z s e x u a l  o f f e n s e s  'and. the  ind iv idua l  admits  

~. c o m m i t t i n g t h e  act  or'a. hearing'of f icer ,  f inds that  the charge is supported by subs tant ia l  
:-~:'evidence:,::!'.:'~.-:, ~.: ~..;'~:~.~-~'.,::. ' " "  '~ . . . . . .  

" ' " ' " : " "  . . . .  . :, L ,~ " , 

, .  . : . . .  . ~  ~ " :  ~ : .  . , ~  . ~ , ~ : , ~  - .  , , .  . . . 

�9 : ~�9 N o n : c o n v i c t i o n  informat ion  consis ts :  of  informat ion .  �9  to .�9 charges  which  
~: have  ~resulted in acquittalS: which  have been d ismissed  , or.zwhich~ are :over a.year- old and 

, , - ' :  

Z 
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,:;,} are  n o t  being a c t i v e l y  prosecuted .  S i n c e  non-conv ic t ion  in fo rma t ion  r ep re sen t s  an 
i~i accusation without a subsequent finding o f  guilt, it is extremely sensitive. Federal 

regulations (28 CFR 20.21(b)) require that states which have received federal funds for 
recordkeeping systems disseminate non-conviction information only t o  certain agencies 

�9 i~ and individuals including "individuals and agencies for any purpose authorized by statute, 
: ordinance, executive order, or court rule, decision or order, as construed by appropriate 

state or local officials or agencies., Since private employer access to state records is 
-~ not  o the rwise  addressed by the  f e d e r a l _ r e g u l a t i o n s ,  any :~':dissemin~ition to p r i v a t e  
~ employers  requires  such independent  s t a t e  or loca l  au thor iza t ion :  T h e  regu la t ions  do not  S 

t h e r e f o r e  per s__ee l imit  d isseminat ion  of non-conv ic t ion  in fo rmat ion .  TheY do, h o w e v e r ,  
z seek  to ensure tha t  wha teve r  d isseminat ion  as does occur  is t h e l r e s u l t  of de l i be ra t e  a n d  
:~ a f f i r m a t i v e  ac t ion  by the l eg i s la tu re  or o ther  au thor i ty .  . . . . .  :~ 

Perhaps  as a resu l t  of the fede ra l  regula t ions ,  over ha l f  of the  :s tates  have  e n a c t e d  
:! statutes precluding dissemination of non-conviction information in the absence of "{~ 
=: expl ic i t  independen t  au thor i ty .  Some of these  s t a t e s  requ i re  s t a t e  or f ede ra l  s t a t u t o r y  

au thor i za t ion  before  non-convic t ion  in fo rmat ion  may be d i s semina ted .  For example ,  
~- Illinois prohibits  the re lease  of in format ion  , 'other t h a n a s  p rov ided . . . ( in )  s t a t e  l aw, -o r  
~} when a governmental unit is required by state or federal law to consider such information 

in the performance of its dut ies ."  Others provide a wide range of independent 
~ authorization. For example, Hawaii allows access to non-conviction information if 
::~ "authorized by statute, ordinance, executive order, court rule, decision or order as 
~}.:~ . . . . . . . . . . .  cons t rued-by  appropr ia te  s t a t e  officials_or agenc ies  J" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

il According to the 1981 Supplement (supra), in 1980, 35 jurisdictions authorized 
government non-criminal justice agency access to non-conviction information, and ten 
prohibited such access. Twenty-five authorized access to at least some individuals in the 
private sector; 14 prohibited access to the private sector (at least one of these - Kansas - 
has since repealed this prohibition). 

As a practical reality, however, it is extremely difficult for private employers 
whose employees work with children to obtain access to non-conviction information. No 
jurisdictions have enacted implementing legislation for this purpose. In states where less 
stringent implementing authority is statutorily authorized, it is rarely invoked. 

Non-conviction information is much more likely to be used by state agencies than 
by private employers to deny or revoke licenses of persons working with children. Such 
use has been sa-ncti6ne-d b y t h e  courts. For example, an arrest unaccom0h-hied by a 
conviction for engaging in homosexual conduct was found sufficient to support the 
revocation of a teaching certificate in California (Board of Educators of the El Monte 
School District of Los Angeles County v. Calderon~ II0 Cal. Rptr. 916, 35 Cal. APp. 3d 
490 (1977); accord Governing Board of Mountain View School District v. Metcalf~ I l l  
Cal. Rptr. 724, 36 Cal. App. 3d 546 (197zI) and Petit v. State Board of Education, i09 Cal. 
Rptr. 665, 10 Cal. App. 3d 29 (1973)). At least one state, however (New Mexico), 
explicitly excludes from consideration in connection with applications for public 
employment, license, or other authority records of arrest not followed by a valid 
conviction or misdemeanor convictions not involving moral turpitude. 
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