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1ST PAGE OF PEXY AREICLE

FBI’s Expanding Role
in International Terrorism
Investigations

By
D.F. MARTELL, J.D., M.B.A.

Supervisory Special Agent and Legal Adviser

American experience with terror-
Ism is not new. In the late 18th and
early 19th century, the United States
was confronted with Barbary Coast pi-
rates who were selzing U.S. vissels
and kidnapping seamen, After much in-
action and payment of ransom de-
mands on the patrt of the United States
to these pirates, Thomas Jefferson took
action to end this relgn of terror against
our ships and seamen, In 1805 on the
shores of Tripoll, the U.S. Marines
forced the relgning pasha to stop terror-
Ist actions against U.S. ships and
seamen, It had taken 11 years of terror-
Ism before America listened to the
warning of Thomas Jefferson in 1784,
after the first hijacking of & U.S. vessel,
“an Insult unpunished Is the parent of
others,” While this Is not to suggest that
force Is the only method to combat ter-
rorism, it does suggest that all legal
means avallable must be used to pros-
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ecute terrorists,

Today, the United States is meking
new inroads in Iis fight against interna-
tional terrorism, Intelligence capabliities
have never been more strategic, and
Congress has given new impetus to law
enforcement efforts to stem terrorism.
This article addresses the new role of
the FBI and its expanding investigative
Jurisdiction with regard to terrorism,
This Jurisdiction presents new demands
and challenges for the FBI and the intel-
ligence community,

Until recently, on-site FBI inves-
tigation of terrorist incldents abroad
was rare,! Extraterritorlal application by
the FBI In Federal criminal law st be-
gan to expand in 1978 with the FB! In-
vestigation and eventual prosecution of
Larry Layton for the death of Congress-
man Leo J. Ryan and the wounding of
Deputy Chief of Misslon Richard Dywer
while they were visiting Jonestown,

Guyana.? On appeal from his Indict-
ment, Layton argued that he was not
within the territorial jurisdiction of the
United States at the time of the alleged
acts. The district court concludad that a
Federal crime was committed if the vic-
tim was an internationally protected
person who, at the time of the offenss,
represented the United States In a for-
eign country, every though the offender
was not within the “tarritorial jurlsdic-
tion" of the United States at the time of
the offense and even where the crimes
were committed outside the territorial
boundaries of the United States, The
Layton case provided some authority
for the FBI to investigate crimes over-
seas and proceed with seeking an in-
distment, even in the absence of any
reasoh to believe that any U.S. citizen
was Involved in the commission of the
offense?

By 1982, the U.S, Government's




“In distinguishing between actions in furtherance of legitimate
national liberation movements and individual/group acts of ter-
rorism whose soje aim is the indiscriminate killing of civilians....”

response to terrorism rested largely on
the lead agency concept and the U.S.
Department of State (USDS) was the
lead agency responsible for managing
terrorist incidents abroad, while the FBI
had similar responsibilities for manag-
ing the response to incidents In the
United States.? This lead agency con-
cept took into consideration the fact that
the lead agency would coordinate the
U.S. Government's response to terror-
ism and recognized that many Federal
agencies, plus local and State au-
thorities, have responsibilities in the
counterterrorism area.

However, a major difficulty in de-
terring terrorism by bringinig terrorist
fugitives to justice remained in dis-
tinguishing between actions in fur-
therance of legitimate national libera-
tion movements and individual/group
acts of terrorism whose sole aim is the
indiscriminate Killing of civilians. Histor-
ically, this lack of agreement between
nations prevented the extradition of
known terrorists for trial,5 and in some
cases, led to an accommodation to {er-
rorist demands.

Despite these limitations, a variety
of statutes did exist which gave the FBI
some exiraterritorial authority to Investi-
gate terrorist crimes committed over-
seas. Chief among these statutes were
the following:

~Aircraft Piracy and Related Of-
fenses (Title 49, U.S.C., App. 14721-n)
wherein pursuant to the Hague Con-
vention, the Federal Aviation Act of
1958 prohibited the selzure, by force or
violence, of any alrcraft within the spe-
clal aircraft jurlsdiction of the United
States, interference with the fiight crew
while aboard such aircraft, the carrying
of concealed weapons or explosives
aboard such aircraft and the commis-
sion of certaln crimes while aboard
such aircraft, (Murder - 18 U.S.C. 1111;

Manslaughter - 18 U.S.C. 1112} Maim-
Ing - 18 U.8.C. 114; Rape - 18 U.S.C.
2031; Assault - 18 U.S.C. 113; and
Robbery - 18 U.S.C, 2111)

This act gave the United States the
authority to prosecute aircraft piracy
outside the special alrcraft jurisdiction
of the United States as long as the of-
fender is later found in the United
States. The Federal Aviation Act au-
thorized the government to seek the
death penalty if the death of anothey
person resulted from alrcraft piracy ¢
defined in this statute.®

—Crimes Against Internationally
Protected Persons (18 U.S.C, 112,
878, 11186, 1201 (a)(4) wherein anyone
who murders, kidnaps, assaults, or
threatens certain internationally pro-
tected persons could be prosecuted by
the United States, regardless of the na-
tionality of efther the victim or the of-
fender, if the offender is present in the
United States. The internationally pro-
tected person was limited to any Chief
of State, head of government or For-
eign Minister and their families when
they are out of their own country, as
well as any diplomatic personnel pro-
tected by the Vienna Conventions while
they are overseas.

—Crimes Against Select United
States Officials (18 U.S.C. 111, 351,
1114, 1201 (a)(5), 1751) The United
States has jurisdiction to prosecute the
murder, kidnapping, or assault of Its
major Government officlals (The Presi-
dent and his staff, the Vice President
and his staff, Members of Congress,
Supreme Court Justices, the heads of
Executive Departments and their sec-
onds in command, the Director and
Deputy Director of the CIA, and desig-
hated law enforcement officials).

—Crimes Committed Within the
Special Marltime Jurisdiction of the

United States (18 U.S.C. 7, 113, 114,
1111, 1112, 1201, 2031, 2111) These
statutes authorize the United States to
prosecute the crimes of murder, man-
slaughter, maiming, kidnapping, rape,
assault, or robbery committed on the
high seas or any other watets within the
admiralty and maritime jurisdiction of
the United States that is outside of the
jutisdiction of any particular state. This
prosecutive authority exists regardless
of the hatipnality of the persons com-
mitting the enumerated crimes if the
crimes are committed against United
States citizens or are commniitted on
1J.S, clvil or military vessels.

—Plracy (18 U.S.C. 1651) Since
1819, the United States has had jurls-
diction to prosecute anyone who com-
mits the crime of piracy, as defined by
the law of nations, on the high seas and
is later brought to or found in the United
States,

The foregoing statutes are still law
and a faw of these statutes have been
used ity indictments pending against the
perpetramrs of several recent interna-
tlonal atiacks against U.S. persons.

During 1988, several violent terror-
ist acts acourred, directed specifically at
U.S. personnel overseas. On April 18,
1983, tive American Embassy, Belrut,
Lebanyn, was bombed by an im-
provised explosive device deployed in a
pickug: truck killing 89 people, 17 of
whom were Ameticans. On October 23,
1983, the 24th Marine Amphibious Unit
which was assigned as part of the multl-
national peace-keeping force was
bombed in Beirul, killing 255, 241 of
whom were U.S. millitary personnel.

The Attorney General authorized
explosives specialists from the Labora-
tory Division of the Federal Bureau of
investigation te provide on-site assist-
ance In the collection and analysis of
debris from these bombings. The tech-
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“The United States has jurisdiction to prosecute the murder,
kidnapping, or assault of its major Government officials....”

nical assistance had been provided at
the request of the military. Materials re-
covered from the scene currently are in
the FBI Laboratory for further examina-
tion and testing. The purpose of this fo-
rensic examination was to develop in-
formation concerning the perpetrators
and the construction and deployment of
the explosive devices used in the
bombings. Experience gained from
these Incidents has revealed the impor-
tance of investigations in an effort to ob-
tain evidence for prosecuting terrorists.

By 1984, the President and Con-
gress reacted to these and similar acts
of terrorism by passing new legislation,
which was signed into law. On October
12, 1984, the President signed the
Comprehensive Ctime Control Act
(CCCA) of 1984 establishing a new
Federal statute, the Hostage Taking
statute,” to implement the International
Convention Against the Taking of Hos-
tages,® which was ratified by Congress
in 1981. The statute became effective
on January 6, 1985, when the United
States became a party to the conven-
tion after having deposited its instru-
ments of ratification with the United Na-
tions on December 7, 1984,

The statute provides that
“whoever, whether inside or outside the
United States, seizes or detains and
threatens to kill, to injure, or to continue
to detain another person in order to
compel a third persori or a governmen-
tal organization to do or abstain from
doing any act as an explicit or implicit
condition for the release of the person
detained, or attempts to do so, shall be
punished by imprisonment for any term
of years or for life." If the conduct of the
offense occurs outside the United
States, one of the following factors
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must be present:

1) The offender or the person
seized or detained is a national of
the United States,

2) The offender is found in the
United States, or

3) The goverrmental organization
sought to be compelled Is the Gov-
ernment of the United States.?

New Era ~

As a resuilt of the new legislation, a
new era began for the FBI of expanded
Involvement in the investigation of inter-
national terrotism because of congres-
sional application of extraterritorial ju-
risdiction to these statutes. Within 2
years, FBI personnel were investigating
a serles of international terrorism inci-
dents abroad In which exttaterritorial ju-
risdiction was exercised. Among the
most noteworthy were the following:

1) June 1985: Hijacking of TWA

Flight 847 (Hostage Taking, Crime

Aboard Aircraft, Alr Piracy),

2) October 1985: Hljacking of

Achille Lauro {Hostage Taking, Pi-

racy),

3) November 1985: Hijacking of

Egypt Air Flight 648 (Hostage Tak-

ing, Crime Aboard Aircraft, Air Pi-

racy),

4) April 1986: Bombing of TWA

Flight 840 (Ctime Aboard Aircraft,

Destruction of Alrcraft),

5) September 1986 Hijacking of |

Pan Am Flight 73, (Hostage Tak-
ing, Murder of U.S. National, At-
tempted Air Piracy, Aircraft Sabo-
tage).

In many of the foregoing investiga-
tions, Indictments are pending against
the persons allegedly responsible for
the tetrorist acts.

On August 27, 1986, the Prasident
sighed into law the Omnibus Diplomatic
Security and Antiterrorism Act (OD-

SAA) of 1986 (Public Law 99-389).10
This act consists of 13 titles and is di-
rected at providing enhanced diplo-
matic security, as well as combating in-
ternational terrorism. Title 12 of this act
creates extraterritorial jurisdiction for in-
vestigating any terrotist murder or man-
slaughter of and serious bodily injury on
any U.S. national abroad. To ensure
that this statute Is used only for its in-
tended purposs, this act requires that
the Attorney General certlfy that in his
judgment, such offense was intended to
coerce, Intimidate, or retaliate against
the U.S. government or civillan popula-
tion, !

All of the above statutes provide
that where specified conditions are sat-
Isfied, charges can be brought against
a perpetrator and arrest warrants is-
sued, regardless of where in the world
the particular violation occurs and that
prosecution by the United States can
take place in the event that the per-
petrator can be brought within the ter-
ritorlal jurisdiction of the United States.
Once a warrant is issued, it will con-
strain the movements of the subject of
the warrant by preventing him or her
from entering countries with which the
U.8. Government has judicial assist-
ance treatles. Consequently, should the
stubject ever be located in a country will-
ing to extradite him, the legal mecha-
nisms will already be in place. Once lo-
cated, attempts would be made to bring
the fugitive to the bar of justice in the
United States through legal means,
such as extradition proceedings.
However, if the fugitive Is brought within
the jurisdiction by means other than ex-
tradition, the U.S, Government is not
precluded from prosecuting the sub-
ject.12

It is recognized that the United
States would probably not be able to
extradite the perpetrators of terrorism
offenses from some countries;




Bombing akoard TWA Flight 840.
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however, it is possible that the United
States would subsequently lccate them
in another country which would agree to
release them to the United States either
formally (i.e., pursuant to a bilateral or
multilateral extradition treaty) or infor-
mally,?

The fact that the United States has
laws granting extraterritorial jurisdiction
does not imply that the FBI can become
operational in a foreign country without

the permission of that government. Nor-
mal procedure in these matters is to ob-
tain permission to deploy a team of FBI
investigators through the State Depart-
ment, Once permission has been re-
caived and the team Is deployed, rela-
tions with authorities of the host country
are normally effected through the U.S.
Embassy. In all cases, the FBI carrles
out the investigation in these matters

with the support and the cooperation of
the host government,

What is significant regarding the
CCCA of 1984 and OSDAA of 1986 is
that these laws provide for the prosecu-
tion of violators of Federal law In crimes
committed outside the territorial jurls-
diction of the United States. As such, in-
vestigations conducted considerable
distances from our shores present
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“This new legislation, for the first time, presents a situation
where efforts can be made to prosecute individual terrorists of
any nationality located in any country.”

unique problems entirely different from
those previously ehcountered by the
FBI. The FBI is now placed in the deli-
cate position of establishing functional,
logistical, and operational liaison be-
tween the investigative foreign law en-
forcement agency, the American Em-
bassy, the Central Intelligence Agency
and often, U.S. military intelligence in
the country{s) in which these incidents
occur. Often during these investiga-
tions, the FBI's duties and obligations
mandated by law in criminal pracedural
matters are not fully understond by
agencies outside the FBI,

The FBI's role in terrorism matters
abroad is to investigate criminal acts
found to be in violation of Federal ¢rimi-
nal laws, to include collecting evidence
which will ultimately bring a suspect to
trial. This new legislation, for the first
time, presents a situation where efforts
can be made to prosecute individual
terrorists of any nationality located in
any country, The FBl is tasked with in-
vestigating these terrorist incidents
abroad with the goal! of building a case
for prosecution. This has caused new
chailenges In the intelligence com-
munity, in that, no longer is our over-
seas mission only for intelligence
gathering but also for prosecution. In
this vein, certain constitutiona! pro-
cedural rights apply which previously
were not applicable when only collect-
ing intelligence information. For exam-
ple, searches conducted by U.S.
agents require fourth amendment
restrictions; the fifth amendment seli-
Incrimination provisions may attach to
confessions; the CIA and U.S, military
intelligence agencles have had to be
apprised of the possible ramification of
the Jencks Act' and the Bruton Rule,'s
wherein the possibility exists that the
notes of Interviews of subjects and wit-
nesses, as well as the individuals mak-
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ing the notes, could be subpoenaed by
the defense for trial. U.S. intelligence
agencies are understandably con-
cerned at having the thrust of their
questions and the Intelligencs on which
these questions are based revealed in
open court and possibly examined by
hostile forsign intelligence services,

Conclusion

It is clear that violent acts of inter-
national terrorism in the Middle East,
Europe, and possibly the United States
will continue at an iiicreasing rate as
the United States solidifies its position
of not negotiating with terrorists and en-
acts antiterrorism legislation, Libyan
and Iranian support of terrorism through
surrogate groups has demonstrated
that they have no hesitation In causing
massive loss of life. The taking of Amer-
ican hostages for political gains will
likely continue as long as any foreign
government uses international terror-
ism as an important part of thelr foreign
policy, and/or refuse to exiradite the
persons responsible for making war on
U.S. citizens. o

Footnotes

1Evidence developed by loreign police agencies in
Bl cases had been, on occasion, successlully introduced
in courts of law in the United States, but generally that ovis
dence collaction effort was striclly voluntary on the part of
the foreign local police and conductod within the params
eters of both their willingness and ability to perform that
effort as requested by the FBI. This voluntary assistance
of foreign police created diflicultits, since the method of
evidonca collection could neither be controlled nor supers
vised by the FBI,

2United States v. Layton, 509 F. Supp. 212 (N.D. Cal.
1981), appeal dismissed, 645 F.2d 681 (3th Cir. 1881),
cert, don‘ed, 452 U.S, 972 (1981),

9in Luyton, the court stated that the Crime. Against
Internatisnally Protected Peraon statutes were enacted to
implement the Convention of the Prevention and Punish»
ment of Crimes Against Internationally Protected Persons,
28 U.8.T, 1875, T.LA.S. No. 8632, That convention indi-
cates that the contracting states are to have jurisdiction
over crimes against internationally protected persons
when the victim is a representative of that country. (See
Paragraph 1(c), Aricle 3 of the Convention.) The cour
concluded in Layton that in enacting legislation implemant.
ing the convention, Congress infended to meat all its obli-
gations under the convention's lerms.

4The baslc authority for the conduct of investigations
by the FBI is 28 U,8.C, Section 533 which providas, in por-

tinont part:
“The Altorney General may appoint officials—
(1) to dotect and prosecute crimes against the
United States;

...40n
(3) to conduct such other investigations regarding
official matters under the control of the Da-
parimant of Justico and the Departmant of
Slate as may be directed by the Attornay
General.”

This section is implemented by 28 CFR Section 0.85,
which provides:

“The Director of the Federal Bureau of Investigation
shall: (a) Investigate violations of the laws, including the
criminal drug laws, of the United States and collect evi«
denge in cases in which the United States is ormay be a
party in interest, except in cases in which such respon-
sibility is by statute or otherwise specifically assigned to
another invesligative agency. . ..”

National Security Decislon Directives designale the
FB1 ag the lead agency within (ne Depariment of Justice
for operational response for terrorist incldents which take
placo within U.S, tetritory. The lead agency concept was
firol implemented in 1982,

5From the early League of Nations resolutions In the
1830'g to the reports and conventions drawn up and de-
bated during the United Nations Sixth (Legal) Committes
throughout the 1970's, the International community has
hoen unable to define terrorism. See 29 U.N. GAOR 6th
Comm, (14715t Mig,) at 42. See also, Bouthoul, “Dofini-
tions of Terrarism,” in Internationat Terrerism and World
Security (D. Carlton and C. Schaer! ed. 1975). The FBI de-
fines torrorism as the untawful use of force or vivlence
agains! persons to intimidate or ccarce a government, the
civilian popuation, or any segment thereof, in furtherance
ol political or social objectives,

0As to the doath penalty iscue, the Supreme Court
struck down the death penalty provisions of many laws in
Furman v. Goorgla, 408 U.S, 238 (1972) and Gregg v.
Goorgra, 428 U.S. 153 (19786), Following the decisions of
Furman and Gregg, Congress enacted the death penally
provision ol the qir piracy staiute, taking into conslderation
these constitutional challenges to the death penally stat-
utes. To implement the death penally provisions of the air
piracy statute at this tima, it is necessary to prascribe ade-
quate progedures or guldelines for its enforcement, To
dale, no Fedoral guldetines have been established for the
uge of the death penalty in Federal cases, However, there
is some impetus 10 have tho U.S, Sentencing Commission
draft standards for the imposition of the fedetal death
penalty.

718 U.8.C. Sac, 1203,

8{ntemational Convention Against the Taking of Hos-
tages, 17 Dacember 1979, U.N. GAOR (XXXIV), A/34/819,

018 U.8.C. Sec. 1203.

1018 U.S.C. Seo, 2331,

Wig,

12Tho Ker-Frigbie doctrine holds that regardless of
the manner in which the agcused Is brought within the Ju-
risdiction of the court, the court will still exarcise is juris-
diction over the accused. (See Kor v. llinofs, 119 U.S, 438
(1888); Frisbfo v, Colling, 342 U.S, 618 (1962) conlra,
United States v. Toscanino, 500 F,2d 267 (2d Cir. 1974)
{suggosting that outrageots means of bringing a defend-
antinto a court's lerritorial jurisdiction might constitute a
violation of “due process rights”).

131t is not unusual for persons wanted in this country
1o be obtainod from foreign nations by means less formal
than extradition, .., deportation. indeed, Larry Laytort
{supra) wag not oxiradited, but rather merely placed by the
Guyanese govetnment oh &n alrplane bound for the
United Statos.

1418 U.8.C. 8500 Joncks v. Unitsd States, 353 U.S.
657 (1957)
oUnitod States v, Bruton, 391 U.S, 123 (1868).






