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PREFACE 

When this study began in 1983, there was great national 
concern about the problem of pretrial dangerousness. This was 
reflected in speeches by such notable public figures as President 
Ronald Reagan and Chief Justice Warren Burger and in the daily 
news accounts around the country of instances of crime-on-bail. 

Since 1983, that concern has in no way diminished--indeed, 
it has increased. This is shown, for example, by the enactment 
of the Federal Bail Reform Act of 1984 which provides--for the 
first time in the nation's history--for the pretrial detention 
at the federal level of selected defendants who are considered 
likely to endanger community safety, if released. This statute, 
and the case law that is developing from it, is having widespread 
impact on the pretrial processing of defendants in federa.l courts 
and can be expected to have a major impact on state laws concerning 
pretrial dangerousness as well. In fact, some-states are already 
considering revisions in their atate danger laws to pattern 
them more closely on the federal model. 

Because of the continued legislative activity and public 
concern over pretrial dangerousness, the topics covered in the 
present study are particularly timely. The study reviews existing 
state laws regarding pretrial dangerousness, looks at how selected 
dangerous defendants are now being handled before trial, assesses 
a variety of important issues posed by danger laws--such as 
our ability accurately to identify dangerous defendants and 
the legal issues posed by laws targeted at such defendants--and 
presents a series of recommendations for consideration by legislators 
and other policy-makers who are trying to preserve both community 
safety and defendants' civil liberties as they deal with the 
difficult problem of pretrial dangerousness. 

Completion of a project of this magnitude and scope required 
the considerable efforts of a great many people. As Principal 
Investigator, I would especially like to thank the staff at 
Toborg Associates and the pretrial practitioners involved in 
the study through the National Association of Pretrial Services 
Agencies (NAPSA) for their hard work on behalf of the project. 

As we look to the future, we can expect continued legislative 
activity, additional research efforts and further attempts by 
criminal justice practitioners to improve current practices 
regarding the handling of dangerous defendants before trial. 
Those of us who worked on this study hope that it will provide 
insight about the many issues posed by pretrial dangerousness 
that will help in the development of enlightened policies in 
this important--and evolving--area of criminal law and criminal 
justice administration. 

Mary A. Toborg 
Principal Investigator 
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INTRODUCTION 

Crime-on·-bail has been of increasing concern to the general 

public and criminal justice policymakers alike in recent years. 

A defendant arrested for a second offense while awaiting trial 

on another charge is widely viewed as a person who has successfully 

flouted the law and perpetrated a preventable crime on an innocent 

victim. To much of the public, the first crime was perhaps 

unavoidable, but the second (if it was indeed committed by the 

defendant) would clearly have been avoided by detaining the 

defendant on the first charge. 

The extent to which crimes are committed by defendants 

awaiting trial has been decried by many public officials and 

criminal justice practitioners, including President Ronald Reagan 

and Chief Justice Warren Burger. Concern about pretrial dangerous­

ness has also been reflected in the "standards" for pretrial 

release developed by such organizations as the American Bar 

Association (ABA) and the National Association of Pretrial Services 

Agencies (NAPSA); those standards recommend assessment of community 

safety risk as part of the pretrial release process and pretrial 

detention for certain categories of defendants for whom no conditions 

of release will adequately protect community safety. 

In response to the widespread concern about crime-on-ba.il, 

most jurisdictions have passed laws permitting the consideration 

of pretrial "dangerousness" when pretrial release or detention 

decisions are made. Before enactment of such "danger laws," 

the sole consideration underlying pretrial release decisions 
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had been whether a defendant was likely to return to court for 

trial. Thus, in the past, defendants who posed little risk 

of pretrial flight could not legally have been denied release 

because they posed risks of endangering community safety. 

Currently, 32 states and the District of Columbia have 

enacted laws that permit the consideration of pretrial dangerousness 

when release decisions are made. Moreover, with the passage 

of the Bail Reform Act of 1984, defendants in federal courts 

are now assessed for risks of pretrial dangerousness as well 

as flight. 

Although there has been widespread concern for some time 

about pretrial dangerousness, there has been little systematic 

analysis of the responses to it or the impact from those responses. 

The present study, funded by the National Institute of Justice, 

partially fills this gap by considering a broad range of issues 

relating to pretrial dangerousness and ways of protecting the 

public from crime-on-bail, while preserving defendants' civil 

liberties. The study was conducted by Toborg Associates, Inc., 

a Washington, D.C.-based research firm, which subcontracted 

with NAPSA--the professional association for the pretrial services 

field--for assistance with several important tasks. Thus, the 

study reflects both researcher and practitioner perspectives 

on the problem of pretrial dangerousness. 

The results of the study, entitled Public Danger As a Factor 

in Pretrial Release, are presented in a three-volume Final Report. 
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A separately bound Summary of major findings, conclusions and 

recommendations is also available. 

The remainder of Volume I consists of five monographs 

prepared during the course of the project. The first, "A Comparative 

Analysis of State Laws," examines the provisions of the IIdanger 

laws ll passed in 32 state~ and the District of Columbia. It 

considers the ways those 1i2\:'H5 def ine dangerousness, the types 

of restrictions they permit on the pretrial releas~ of defendants 

so defined, and the procedural steps required before those restric­

tions can be imposed. 

The next three monographs consider the perspectives of 

various groups about pretrial dangerousness issues and the imple­

mentation of the state danger laws. "Newspaper Coverage of 

'Pretrial Danger'" summarizes nationwide newspaper coverage 

of pretrial dangerousness issues over a two-and-one-half-year 

period. This is considered a good overall barometer of public 

opinion about these issues. 

liThe Dynamics of State Law Development" examines the legis­

lative history of 10 recently enacted danger laws. It looks 

at the perceptions and expect~tions that surrounded these laws 

at the time of their development as well as at the key factors 

leading to their enactment. 

"Practitioner Perspectives" presents the findings from 

50 in-depth telephone interviews with criminal justice practi­

tioners, located in 11 cities where danger laws are in effect 

around the nation. These practitioners were asked to assess 
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the impact of the local danger law and to describe its implemen­

tation. They were also asked for their views on such matters 

as how dangerousness should be defined and what restrictions 

should be placed on the pretrial liberty of defendants found 

to be dangerous. 

The last monograph in Volume I is entitled "Crime-on-Bail 

and Pretrial Release Practices in Four Cities." It presents 

the results of detailed analysis of four cities (Phoenix, Tucson, 

Milwaukee and Memphis) regarding the ways in which defendants 

charged with robbery, rape or felony crime-on-bail--chargeS 

that are often specified by state laws as indicative of dangerous­

ness--were handled before trial (that is, whether they were 

released or detained and through what mechanisms) as well as 

the extent of crime-on-bail by those defendants who were released 

to await trial. 

Volume II consists of a "Digest of State Laws." This summarizes 

the provisions of the danger laws passed by 32 states and the 

District of Columbia. Originally intended to cover only laws 

passed through the end of 1982, the volume was updated to include 

the 1983 Iowa law as well as an appendix on the Federal Bail 

Reform Act of 1984. Each danger law summary describes (1) the 

types of defendants who are not entitled to pretrial release; 

(2) the types of defendants to whom the danger provisions of 

the law apply; (3) special conditions that may be imposed on 

dangerous defendants, including whether such defendants may 

be detained before trial; (4) special procedures that are necessary 
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in order to invoke the dangerousness provisions, including the 

required findings, factors to consider, standard of proof, burden 

of proof, hearing requirements and speedy trial rules~ and (5) 

the review/appeals procedure. (Recall that the provisions of 

these individual laws are compared in the Volume I monograph 

entitled "A Comparative Analysis of State Laws.") 

Volume III consists of a series of issues papers, commissioned 

through NAPSA by practitioners in the pretrial field. "What 

Is 'Public Danger' in Pretrial Release?" considers the various 

definitions that have been proposed for pretrial dangerousness--by 

state laws; public officials; the news media; criminal justice 

researchers and practitioners; the courts (through judicial 

pronouncements in leading cases); and the general public, as 

articulated through public opinion polls. 

"Alternatives for Reducing the Risk to Community Safety 

Posed by Pretrial Release of the Dangerous Defendant" looks 

at restrictive release conditions--short of preventive detention-­

that might be imposed on defendants to enhance public safety 

during the pretrial period. Such options as intensive supervision, 

drug testing and electronic surveillance are among those discussed. 

"Accommodating Victim Interests in the Pretrial Release 

Process: Alternative Strategies" considers ways that victims' 

rights and defendants' rights can be balanced at the pretrial 

stage. By way of illustration, two theoretical models for doing 

so are presented and described. Also discussed are key policy 
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issues that would arise in the development and implementation 

of each model. 

"Experience to Date Under the state Danger Laws: Reasons 

for Underutilization and Possible Ways to Increase Their Use" 

discusses the problem posed by the fact that state danger laws 

are seldom invoked; instead, the setting of high money bail 

is commonly used to try to detain defendants who are considered 

dangerous. The paper points out that the experience at the 

federal level has been sharply different since the enactment 

of the Federal Bail Reform Act of 1984--i.e., the detention 

provisions of that statute are used frequently--and discusses 

the reasons for this. Finally, the paper offers a series of 

recommendations for increasing the use of the existing state 

laws regarding pretrial dangerousness. 
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CHAPTER I. INTRODUCT ION 

I 
I "Crime-on-bail"--the comnission of crimes by defendants who are out 

on bail or other forms of pretrial release--has in recent years become 

I a nationwide concern. Thirty-t~ states, the District of Colwnbia and 

the Federal Gbvernment have passed laws that permit judges, when setting 

I bai 1 or othE~r pretr ial release condi tions, to cons ider whether a released 

I defendant mJtght pose a danger to the coommity. Such "danger laws" mark 

I 
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a departure from the traditional practice of basing release decisions solely 

on the likelihood that a defendant will return for court proceedings. 

This monograph examines the state danger laws, including their cUfferent 

definitions of dangerousness, the types of restrictions they permit on 

pretrial release, and the procedural steps required before those restrictions 

can be imposed. 1 Originally intended to cover only state danger laws passed 

through the end of 1982, the monograph was updated to include the 1983 

Iowa law as well as a brief description of the Federal Bail Reform Act 

of 1984. 

Prepared as part of a broader study of pretrial danger, the analysis 

presented here is based solely on a review of the relevant sections of 

state constitutions, statutes and court rules. 2 It does not address the 

1Earlier ~rk to identify and categorize the danger laws appears in Elizabeth 
Gaynes, 1Ypolo~y of State ~ Which Permit consideration of Dan~er in 
the Pretrial Release Decision, Pretrial Services Resource Center, Washington, 
D.C., May 1982; and John Gbldkamp, Two Classes of Accused (cambridge, Mass.: 
Ballinger Publishing COmpany, 1979), Chapter 4. 

21n addition to the comparative analysis of the danger laws presented in 
this paper, a separate report has been prepared that summarizes the laws 
of the individual states. See Barbara Gbttlieb and Phillip Rosen, Public 
Dan~er as a Factor in Pretrial Release--Swmmaries of State DaD~er Laws, 
Tbborg Associates, Inc., Washington, D.C., April 1985. 

1 
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development of case law on the subject, nor does it attempt to evaluate 

the implementation or impact of danger laws. For these reasons, no jud~nts 

are made in this paper about the efficacy of the various laws tor handling 

dangerous defendants before trial. The laws are not labeled as "good" 

or "bad"; neither are they rated relative to one another as "better" or 

"worse" at dealing with problems concerning pretrial danger. Rather, the 

range of provisions in the laws is presented and compared. 

For ease of reading, no statutory citations appear in the text. HOwever, 

the full citations to all state danger laws are provided in Appendix A. 

TWo closely related types of laws are excluded fram the analysis. 

The first consists of laws that deny pretrial release to persons charged 

with capital crimes (or, in same cases, crimes punishable by life imprisonment), 

when the proof is evident or the presumption great. This or similar wording, 

found in the majority of state constitutions, is widely interpreted as 

addressing the potential not for dangerousness but for flight, as a defendant 

facing death for a crime may find little incentive to appear for trial. 

The second exclusion is of laws that restrict the pretrial release of defendants 

who pose a threat of immediate physical harm to self or others. Such statutes 

appear to be designed to protect (or to protect society fram) intoxicated 

or mentally disturbed defendants or to protect potential victims of spousal 

or parental abuse. The detention authorized by these laws amounts to a 

"cooling-off" period, after which the defendant is released with a minimum 

of restraints while awaiting trial. The targets of these laws are not 

widely considered to be defendants who are dangerous to the general public. 
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CHAPTER I I. DEF IN ITIONS OF DANGEROUSNESS 

Existing laws exhibit three major approaches to defining dangerousness; 

the first is based on the offense for which arrested and charged, the second 

considers the defendant's prior criminality, and the third relies solely 

on judicial discretion to determine whether a defendant is likely to commit 

a crime if released before trial. Many laws use some combination of more 

than one of these approaches, as shown in Table 1. (See Appendix B for 

more detailed information about specific criteria for each state.) 

A. Offense Char~ed 

Twenty states and the District of Cblumbia3 screen defendants for 

danger based at least in part on the offense with which they are charged; 

statutes in these states commonly list specific offenses as threshold indicators 

of dangerousness. MOst laws refer to physical violence in the commission 

of the alleged crime or to the commission of a felony, usually with aggravating 

circumstances (e.g., prior convictions, on bail, etc.). Only three 

states--Alabama, Nebraska and in certain instances Michigan--rely solely 

on the current charge as the determinant of danger; the others require 

that a judicial finding of dangerousness or a record of prior criminality 

accompany the current eharge. 

Be Prior criminality 

Prior criminal involvement, a second criterion for defining danger, 

is used by 22 states. rfhis may refer to prior convictions or to probation 

or parole status at the time of arrest; it may also encompass the alleged 

commission of a crime by a defendant awaiting trial, i.e., crime-on-bail. 

3Por ease of exposition, the District of Cblumbia will be considered a state 
in subsequent counts of jurisdictions. 

3 
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TABLE 1. STATE APPROACHES TO THE DEFINITION OF PRETRIAL DANGEROUSNESS 

Prior Criminality 

Prior Convic- Discretionary 
Arrest Charge Alleged Crime tion (or Parole Predictive 

State Against Defendant on Bail or Probation) Finding 

Alabama X 

Alaska X X 

Arizona X X X 

Arkansas X X X 
California X X 

Colorado X X X X 

Delaware X 

District of 
Columbia X X X X 

Florida X X X X 
Georgia X X X 
Hawaii X X X 

Illinois X X X 

Indiana X X X 

Iowa y -
Maryland X X X 

~-

Massachusetts X X 

Michigan X X X 

Minnesota X X 

Nebraska X 

Nevada X X 

New Mexico X X X X 

New York X X 

North Carolina X 

Rhode Island X -
South Carolina X 

South Dakota X 

Tennessee X 

Texas X X X 

Utah X X X 

Vennont X X 

Virginia X 

Washington X 

Wisconsin X X X X 

4 
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As Table 1 shows, 21 states consider an alleged crime-on-bail to indicate 

that a defendant is dangerous. Seven of these states can base a designation 

of dangerousness on any instance of crime-on-bail; the rest specify that 

either the pending charge or the charge for which the defendant was arrested 

while out on bail be of a certain severity. TWelve states consider prior 

convictions or active parole or probationary status at the time of arrest 

to be a ~ ~ indicator of dangerousness. MOst of these laws apply 

where the current charge is a felony or a serious, violent or dangerous 

crime, and where the prior offense was of equal severity. 

C. Judicial Discretion 

The third approach to defining dangerousness asks judges to decide 

which defendants are likely to commit a new crime if released. This is 

accomplished by means of a formal finding which a judge must reach based 

on assessment of the defendant's alleged offense, background, and circ~ 

stances. Typical of the requirements for a judicial finding of dangerousness 

is the following fram the Massachusetts law: " ••• the court shall then 

determine, in the exercise of its discretion, whether the release of said 

prisoner will seriously endanger any person or the cornmunity."4 

Same danger findings refer only to danger to persons; others apply 

to persons and property. A danger finding may specify that it refers to 

the risk of 'future felonies (as in Georgia's law), or that the threshold 

of danger would be the defendant's unconditional release (as in Illinois) • 

. Regardless of variation in terms, these findings differ fram definitIons 

based on current charges or prior criminal acts in that they are based 

not on concrete or enumerated criteria but rather on subjective assessments 

~ss. Gen. Laws Ann., Chap. 276, Sec. 58, as amended Acts of 1981, Chap. 802. 
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by the judge. In addition, rather than responding to past acts, they attempt 

to predict future ones. In all, 21 states include this type of discretion 

-------~--I 

in their la~, most frequently in conjunction with other definitional elements. 

As this chapter documents, the parameters that are accepted as indicating 

dangerousness vary greatly from state to state. At one extreme, a judge's 

exercise of discretion may be all that is needed to authorize special restraint~ 

on a defendant during the pretrial period. At the other extreme, sanctions 

against dangerousness may be reserved for defendants charged with committing 

a violent felony while on pretrial release from a separate, pending violent 

felony charge. 
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CHAPTER I I I. OONTROLLING DANGEROUS DEFENDANTS PRIOR TO TRIAL 

A. Restrictiye conditions of Release 

Once a state has determined that a defendant is dangerous, it may 

apply a variety of legal sanctions to forestall dangerous or criminal acts 

during the pretrial period. The most extreme such sanction is preventive 

detention. MOst states, however, also provide a range of sanctions far 

less severe. Typically, state statutes enumerate various conditions that 

the court may impose on the dangerous defendant's release from jail, and 

allow substantial judicial discretion in deciding which ones should be 

set in any individual case. Table 2 displays the 21 states whose laws 

specify conditions of release for dangerous defendants, along with the 

conditions they permit. 

Among the range of release conditions applied to dangerous defendants, 

two distinct tendencies may be seen. One is to restrict the defendant's 

movement and/or activity during the pretrial period; the other, to rely 

on a monetary incentive for good behavior. Seventeen states have established 

behavior-related conditions of release. Same states also make "good behavior" 

an explicit condition of release; violation of this condition (i.e., by 

committing a crime when on bail) may be made a separate criminal offense, 

as may violation of any release condition. This creates an additional 

legal lever by which the state may hope to discourage--or, after the fact, 

to punish--crimes committed while on pretrial release. 

Cbntrol of dangerous defendants through the use of monetary incentives 

(surety bond, deposit bond, etc.) is allawed in 14 states. Mbnetary conditions 

are sometimes coobined with the behavior-related restrictions described 

above. 

7 
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TABLE 2 •. CONDITIONS Of RELEASE FOR 
• DANGEROUS DEFENDANTS 
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J,. '0 .g I: .. , 
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11 
0 I: U c:. 0 G:I e U Q.I Q.I III .c 0 01 G:I ~ VI > 'C 01 0 0. J,. 0 ... ::I IG III 0 ~ U .., Q.I U .... .... u il", 

l- s,.; III ~ 
,... CI.I ... CI.I .... till ~ 11:1' Q.I I- < Q < ;& .... ex: oa G:I "CJ $< I G:I 1..01 I: .., ... ... ... ... .., 

! Q.I Oe: ::l U U U .... .... .... 
I:~ f '" f .... .... .... - .J:I .0 .c 10 Q.I'O 

CI.I I.. I.. I.. .... .... .... '-0 .... f .... 01::1 
U .., .., ... .c .r: .c: :1.., ~ ::I ::I C:.-
10 III' '" &II e e e ..,'" Z' U 0' IOU 

State ,... Q.I Q.I aJ Q.I::I 8 I: ·aJ .t::c: 
Q.. ex: ex: 0:. Q. Q.. Q. o:.u ex: ... ex: u .... 

Alabama X 

A 1 as ka X X X X X X X X 

Arizona X 

Arkansas X X X X X X ~ 

Colorado X X X 

Delaware 1/ X X X X X X X )( 

District 01 
X X X X X X X X Columbia 

Hawaii X X X X X X X 

Illinois 11 X X X X X X .X oX 

Iowa 1 1 X X ! X X 

Maryland X 

Minnesota X X X X __ X X .1 

New Mexico X X 

North X 
Carolina 

South 
X X X X X Carol1na X X X 

South 
X Dakota X X X X X X X X 

Tennessee X 

Vermont X X X X X X X X 

Virginia X X 

Washington X X X X X X X 

Wisoonsin X X ~ X X X X X 

JJ Delaware and ll11np15 ~ require defendants to obtain medical or psychiatric 
treatment and to s~ppprt their dependents. Il11n01s maY Also require treat­
ment for drug or alcohol oddictfon; work or study;.res1dence in or attendance 
at a designated facility; and. for minors. attendance at school or other 
program and contribution to their own support. 

8· 
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Many statutes also list a series of factors for the court to consider 

when selecting conditions of release that will reasonably assure the public 

safety. Typically, these factors include the nature and circumstances 

of the offense charged; the defendant's frunily ties, length of community 

residence, employment and financial resources, character and mental condition; 

and record of prior convictions, failures to appear in court, or flight 

to avoid court proceedings. The same factors are often used to assess 

the likelihood that a defendant would flee, if released; in fact, in many 

cases the same list serves both functions. 

This apparent inconsistency of purpose seems to reflect the development 

of danger laws in the broader context of bail reform since 1966, when the 

Federal Bail Reform Act was first passed. Many states enacted legislation 

in the late 1960's that established release conditions to reduce the likelihood 

of flight. The inclusion of dangerousness as a valid consideration has 

been a more recent addition, and many states seem to have amended their 

existing, flight-oriented laws without clearly distinguishing between danger 

and fl ight. 

B. Preventive Pretrial Detention 

Apart from applying restrictive conditions of release for same dangerous 

defendants, 25 states have enacted danger laws that authorize preventive 

detention for dangerousness. Because preventive detention is the most 

extreme form of state power wielded over a defendant who has not been found 

gui lty, it is examined here in some detai 1. Of part icular interest are 

the circumstances under which detention is permitted. 

This study has identified seven categories of offenses for which pretrial 

detention is authorized. Table 3 shows these categories and the states 

that perini t detention in each. As the table suggests-~' there is no widely 
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TABLE 3. STAlES 4UTHOlUZlNG PRETRIAL DETENTION. SHOWING CATEGORY· 
OF DETAlNABLE ALLEGED OFFENSE . . 

, 
Prior Crimin~11ty-Based Discretion-Based Other 

I 
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I.. 
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STATE ,,-OOQ,! 'iii ... ~ cucu .... -Uoo 
~g2:. 

:::Sue: :::s 
u OlU '- 14. Q..a '-u.c: '"=>ClO U 

14. 0 '" "-IOU 

Arizona X X 
Arkansas X 

California X 

Colorado X X 
District of X X X X X Columbia 
Florida X 

. Georgia X X X 
Hawaii X X X 
III i n01 s X X 
Indiana 2.1 X 
Maryland X X 
Massachusetts X 
Michigan Y X X X X 
Nebraska 1J X 

Nevada X 
New Mexico X X 
New York X 
Rhode Is 1 and X X 
South Dakota !!J X 
Texas X X 
Utah X X 

Vennont X 
VirQinia X 

\Jashington Y X 

Wisconsin X X X 

11 La. may specify that the post-r,lease felony be of a particular type or cla~s, e.o. a violent felony. 

11 La~ ~ specffy the nature of tpe f~lony In the current CAse, In the pending case, or both. 

JI Law ~y refer to prior convfctfpns pr may specify that the defendant was on,parole or. probation from I 
prIor convIction .t the tla. of ~he current charge. It ~y also specify the type or class of crIme 
tn thp prc$ent Qr the Pilar !!,!sf'ne •• or IIlA.Y estabHsh I time frame within which the prior cr·11N 
!lUst /live I>&.n cOQllIHtell.", . 

JI Law "1 sp.ctfy the 04t~ri of tit chArge. ,.g. felony, violent felony, enumerated f.lony. 

j/ Indiana ptnD1t$ r,voclttah af btl1 for cOAnj5stan of I felony or of I ClIs5 A misdemeanor on bitl. 

it Michigan penllts denial of ball to defendants charged with first-degree criminal sexual conduct 
(t ••• rape), I~d robbery, or kIdnapping for the purpose of extortion. unless the defendant shows 
by cl,ar and convincing evtdence that he/she ts ~ likely to present. danger to any other person. 

11 He~r!!ka ptnnlts dental of batl to defendant5 charged with forclbl. rape. 

!V South Da.kota and Washington pennlt detention for capital charges only. While defendants In capital 
clses are generally excluded from the study. they are Included for these $ta(~s because detention 
Is penaltted only If a predictive fln~ing of danger (or flight) 15 made by the couP1. 

10 
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shared consensus among the states as to the type of infraction that merits 

detention. For example, the alleged commission of a felony by a defendant 

with a pending felony case is grounds for detention in 10 states. At the 

same time, it is not grounds for detention in 23 other "danger" jurisdictions, 

to say nothing of the 18 states without danger laws. 

Four of the detention categories shown in Table 3 involve same history 

of prior criminal involvement, either prior conviction or a pending case. 

The broadest of these is the alleged commission of a crime during pretrial 

release, i.e., crime-on-bail. This alone may be grounds for detention 

in Rhode Island, where all released defendants are instructed to "keep 

the peace and be of good behavior,1I thus making rearrest on bail a violation 

of the terms of release. Other states permit detention for crime-on-bail 

under more limited circumstances: the alleged commission of a felony on 

bail, or alleged commission of a felony while on release from a Dending 

felony char~e. Nine states authorize the detention of defendants having 

a prior criolinal conviction; this includes defendants on parole or probation 

at the time of arrest. 

Another widely established basis on which states may deny or revoke 

pretrial release is a discretionary judicial findin~ that the defendant's 

release would pose a danger to another person or the community. Ten states 

permit pretrial detention following such findings alone. Normally, these 

findings apply as the threshold for detention only where the defendant 

is charged with a violent felony or a dangerous crime; no record of prior 

criminal involvement need exist. Four states authorize detention on the 

basis of a judicial finding of danger applied in conjunction with a history 

of prior convictions or crime-on-bail. Hawaii and Virginia aru!1otable 

among the IIdetention" states in that they accept a finding of likely future 
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dangerousness as sufficient grounds for detention, without regard to the 

defendant's prior record or the nature of the current charge. 

Finally, both Michigan and Nebraska amended their state constitutions 

to permit detention of defendants charged with specific non-capital crimes. 

The charges which are grounds for detention are forcible rape in Nebraska 

and first-degree sexual assault (i.e., rape), armed robbery, or kidnapping 

for purposes of extortion in Michigan. 

In short, variation among state danger laws arises not only in regard 

to their definitions of dangerousness, but also in regard to the restraints 

that may be imposed once a determination of dangerousness has been made. 

The following example illustrates the range of responses authorized under 

state laws. Cbnsider a defendant arrested on a first offense and found 

potentially dangerous by a judge. Ten states can detain this defendant 

until trial. Eleven others will recognize the defendant as dangerous but 

apply much milder sanctions, such as conditional release or a secured bail 

bond. TWelve other states, although they have danger laws on the books, 

will not restrict this defendant's pretrial release because they do not 

consider first offenses, in the absence of any prior criminal record, to 

be adequate predictors of dangerousness. 
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The final dimension along which the state danger la~ are compared 

is the nature of the procedures required to find a defendant dangerous 

and to apply restrictions to that person's pretrial release. Procedural 

elements that are frequently specified in the danger la~ include: 

o the standards of proof for establishing defendant dangerousness; 

o requirements for special hearings to determine defendant dangerousness 
or to determine what release restrictions to impose; and 

o limits on the length of pretrial detention. 

The states' use of these elements is summarized in Table 4 and discussed 

below. 

~ Standards of Proof 

The standard of proof represents the level at which danger-related 

findings rust be substantiated in court. In over too-thirds of the danger 

states, this standard is "judicial discretion." Only 10 states set a IOOre 

rigorous standard; for example, Indiana requires that the evidence presented 

be "clear and convincing," and Florida requires "proof beyond a reasonable doubt." 

B. Special Hearin~s 00 Dan~erousne~ 

Special hearings are required in 15 states to determine defendant 

dangerousness or to revoke or alter bail. 5 In the most elaborate of these 

Swhere special hearings are QQi required, release decisions for potentially 
dangerous defendants are made in routine bail determination hearings. 
For more information on special hearings and other procedural requirements 
see John P. Bellassai, Pretrial Detention of l)uwerous Defendants Under 
Existing State Laws: A Statutory Reyiew, with Particular Emphasis on Ways 
to Increase the Use of Such Laws in ApDropriate cases, a paper prepared 
under the sponsorship of the National Association of Pretrial Services 
Agencies (NAPSA) as part of the study, "Public ranger as a Factor in Pretrial 
Release," presented at the 1984 Annual Cbnference on Pretrial Services 
(New Orleans, Louisiana, July 1984). 

13 
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TABLE 4. STATE US\ OF KEY PROCEDURAL ELEMENTS .-

State Standard of Proof Special Hearings Um1t on 
on Danaerousness Detention 

Alabama Discretion No . N.A. 1 

Alaska Discretion No N.A. 1 

Arizona Clear and convincing 
evidence Yes 60 dalls 

Arkansas Discretion No 9 /IIonthsl 

California Clear and convincing 
60 days' evidence No 

Colorado Discretion Yes 90 days 
Delawilre Discretion No N.A I 
Uistrict of Substantial probability of 
Columbia guilt; clear and con- Yes 60-90 di\ys 

vincinQ evidence 
Florida Substantial probability of 

guilt; proof beyond a Yes 90 days 
reasonable doubt 

Georoia Discretion Yes 3 2 court tenns 
Ha~/a i 1 

Discretion 6 months2 No 
III inois Clear and convinci~g 

evidence Yes 60.days .-
Indiana Clear and convincing 

6 months2 
evidence No 

Iowa Discretion No N.A 1 
tJaryl and Discretion Yes 3 180 davs? 
Massachusetts Discretion Yes 60 days 
Michigan Clear and convincing 

Yes3 
90 days evidence 

Minnesota Discretion No N.A.' .' 

liebraska Discretion No 6 months2 

Nevada Discretion Yes 1\0 rlilVC;? 

New Mexico Discretion Yes 60 days 4 
Ne\~ York Reasonable cause to believe Yes 90 davs 
rL Carolina Discretion No N.A. 1 

Rhode Island Discretion Yes 6 months 
!;. Carol ina Di scret.i on No N.A. 1 

S. Dakota Discretion No None 5 

Tennessee Discretion No 1 N.A. 
Texas Subs tant i a 1 shc1rIi ng of guil t No 60 days 
Utah Discretion Yes l ~n rlilvc:2 

Vennont Discretion No !l0 days2 

V1rainia Discretion No 5 monthS' 

Washinqton D16Cretion No 60 days2 

~1&CQn$il'} Clear ~nd convincing I 60 days eviden~e ' Yes 

. 
2All defendants. 

3Defendants face a pres(Jl1ption of inel1gibl1ity for release. hearings pennit attempts to 
rebyt this presumption. . 

4Sixty days for certain dangerous defendants. si~ months for all defendants. 

5Statute provides for dismissal of charges, if there is unnecessary delay. 

14 
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hearings, evidence must be presented in open court and the defendant has 

the right to confront, to be represented by counsel, to call witnesses 

and to cross-exrunine government witnesses. In most cases the defendant's 

testimony is not admissible on the issue of guilt in any subsequent judicial 

proceedings; it may be admissible for perjury proceedings and for purposes 

of impeachment, however. Same states set a limit on the length of time 

a defendant may be detained while awaiting a danger hearing; for example, 

in Wisconsin a special hearing must be held within 10 days of the defendant's 

incarceration or appearance before the court on a warrant. Wisconsin and 

five other states--Arizona, the District of Cblumbia, Florida, Illinois 

and New York--stclnd out for the degree to which they specify the details 

of danger hearing procedures. 

Four states--Georgia, Maryland, Michigan and Utah--provide hearings 

for defendants charged with crimes that usually preclude release. The 

hearings in these cases start with the presumption that the defendant will 

be detained; the burden lies on the defense to convince the court that 

the defendant can and should be released. A defendant may have to petition 

for such a hearing to be held, and a specific finding must be made that 

the defendant is not dangerous before release can be granted. 

C. Limits on Lenith of Pretrial Petentiqu 

"Speedy trial" rules stipulate that a detained defendant be brought 

to trial within a specified time frame; if not, bailor other release must 

be offered. Twelve of the 25 states that permit detention for dangerousness 

require that specific speedy trial deadlines be met for dangerous defendants 

who have been detained; the remaining 13 "detention" states apply to dangerous 

defendants the same speedy trial requirements that apply to their general 

detained populations. 
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Detention may also occur while the defendant is awaiting a hearing 

to determine dangerousness. Six states specifically limit this detention; 

these limits vary from 24 hours in Arizona to a maximum of 15 days under 

certain circumstances in Illinois. 
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CHAPTER V. PRETRIAL DANGER: A VARIETY OF RESPONSES 

A, Historical Trends in Dlnger Law DeyelQgnent 

The earliest state danger laws were enacted in the late-1960's, as 

shown in Table 5. Of these, only Maryland's law explicitly permits detention 

of dangerous defendants. Vermont's law, while it did not expressly authorize 

detention, was used for a number of years to allow detention; fulings by 

the Vermont State Supreme COurt in 1975 and 1978 limited use of the detention 

provision to bail revocation. 1ne other early danger la~ do not permit 

pretrial detention of defendants found potentially dangerous. 

This first wave of danger laws is further characterized by definitions 

of dangerousness that rely on judicial discretion rather than defendants' 

past acts, and by a minimum of procedural due process requirements. None 

sets a standard of proof more rigorous than judicial discretion, and the 

only state among them to require a special hearing on danger (Maryland) 

established it to allow defendants who met the dangerousness criteria to 

rebut a presumption of ineligibility for release. Speedy trials for dangerous 

defendants, in the two of these states that permit detention for dangerousness, 

were required in accordan.ce with the state laws that pertained to all 

defendants. In short, the earliest of these laws left danger-related bail 

and detention decisions to judicial discretion, with a minimum of guidance 

fran the legislative branch. 

The 1970's witnessed the passage of 13 new danger laws. The first 

bill of the decade, for the District of COlumbia, was passed in 1970 by 

17 
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TABLES. SUMMARY OF DANGER LAW CHARACTERISTICS 

'Acts-based ' 
Year of Definition of Detention Detailed 
Passage 1/ State Danger? 2/ Authorized? Procedures? 3/ 

Prior to 1970 
1967 Alaska No No No 

Del aware No No No 
1969 Maryland No Yes No 
1969 South Carolina No No No 
1967/£;9 Vermont No Yes4 No 

1970 ' s: 
1970 District of 

Columbia No Yes Yes 
1972/74 Rhode Island Yes Yes Yes 
1973/75 North Carolina No No No 
1975 111 i no is No Yes Yes 
1975/78 Virginia No Yes No 
1976 Alabama Yes No No 

Arkansas No Yes No 
Washington No Yes No 

1977 Texas Yes Yes Yes 
1978 Michigan No Yes Yes 

Nebraska Yes Yes No 
1979 Minnesota No No No 
1979/82 Colorado No Yes Yes 

1980's: 
1980 Hawaii No Yes No 

Nevada Yes Yes No 
New Mexico No Yes No 
South Dakota No Yes No 
Utah Yes Yes No 

1981 Indiana Yes Yes -No 
Massachusetts No Yes No -
New York Yes Yes Yes 
Tennessee Yes No No 
~/isconsin No Yes Yes 

1982 Arizona No Yes Yes 
Cal ifornia No Yes No 
Florida No Yes No 
Georgia No Yes No 

1983 Iowa No No No 
1/ Determination of a single date of passage was difficult in some cases, as laws were 
- amended and added to over the years. Shown here are the dates of the first or the 

major danger provisions passed by each State. 
£/ Definition of dangerous defendant reflects charge, pending charges, prior convictions 

or probation/parole only; judicial discretion is limited. States that use acts-based 
definitions in some but not all circumstances are shown as "no." 

-
. 3/ Provides two or more of the following: standard of proof more rigorous than judicial 

discretion; special hearing to determine dangerousness; and "speedy trial" limit on '" 
detention for dangerous defendants. 

i/ Vermont's law was initially used to allow detention. Court rulings in 1975 and 1978 
limit.pd thp C:Ollrt'~ dp.t.p.ntion DOWp.rs to cases of bail revocation. 

18 
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the U.S. Cbngress. 6 The provisions of the D.C. law were the most detailed 

that had as yet been seen. They authorize detention in a variety of different 

circumstances; they spell out extensive procedures for reaching a deter­

mination of danger, including a special hearing and rigorous standards 

of proof; and they establish a speedy trial limit on the length of pretrial 

detention of dangerous defendants. This law was passed with much fanfare 

and publicity, in part because it was drafted, debated and approved in 

a national, not a local, forum. Many observers thought that it would serve 

as a model for subsequent danger legislation, but no state has adopted 

an identical law. 

The other 12 danger laws passed during the 1970's do, however, exhibit 

sane of the elements characterizing the D.C. law. MOst striking is the 

clear predominance of states authorizing detention. The states that passed 

danger laws in the 1970's created detentive powers for their courts by 

a ratio of three to one. Another difference fran the pattern set by the 

early danger laws was a movement toward definitions of dangerousness based 

on the defendant's prior acts--either prior convictions, probation or parole 

status, or pending charges. While the earlier laws all relied on judicial 

disc:etion for identifying dangerousness, four of the 13 statutes passed 

in the 1970's used prior-acts-based criteria. A shift is also visible 

~.C. Cbde Sections 23-1322 et seg., as amended (1982 Ed.). For a thorough 
discussion of why Cbngress in 1970 decided to depart fram the provisions 
of the Federal Bail Reform Act of 1966 to allow for preventive detention 
of dangerous defendants in the District of Cblumbia, see generally Amendments 
to the Bail Reform Act of 1966, Hearings before the Subcommittee on 
Cbnstitutional Rights of the COmmittee on the Judiciary, U.S. Senate, 91st 
Cbngress, ~st Session (1969); and Preventive Detention, Hearings before 
the Subcommittee on Cbnstitutional Rights of the Cbmmittee on the Judiciary, 
U.S. Senate, 91st Cbngress, 2nd Session (1970). For a good analysis of 
the legal and constitutional issues presented by the enacbment of the D.C. law, 
see Hermine Herta Meyer, "Cbnstitutionality of Pretrial Detention," 60 
Geor~etown Law Journal 1381 (June, 1972). 
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in the degree to which the laws of the 1970's specified procedures to protect 

defendants' rights. t1Jhile seven states do not provide strong procedural 

guarantees, six others provide at least two of the following: rigorous 

standard of proof, special danger hearing, and/or speedy trial. 

A total of 13 danger laws were passed during the entire decade of 

the 1970 i s; 15 more were passed in the first few years of the 1980's alone. 

The laws enacted in the early 1980's are characterized by their extensive 

authorization of detention: 13 of the 15 permit not just the use of restrictive 

conditions of release but pretrial detention. A slight trend is noticeable 

back to the use of discretionary determinations of dangerousness in place 

of definitions based on the defendant's prior acts. As for procedures, 

10 of the 15 laws call for at least two of the three procedural due process 

elements discussed above. 

B. Tbe Deyelocment of Model Le[islatiou 

'The diversity of approaches to dealing with dangel'ous defendants exists 

despite attempts to develop "model" legislation for use by the states. 

Both the American Bar Association (ABA) and the National Association of 

Pretrial Services Agencies (NAPSA) established standards pertaining to 

the handling of dangerous defendants before trial. While both sets of 

standards have had same impact on various state statutes, no state has 

fully adopted either model. The Federal preventive detention statute, 

enacted in October 1984--and described later in this chapter--bears, as 

evidenced in its legislative history, the earmarks of both models. 

The ABA's Pretrial Release Standards define as dangerous those defendants 

shown by clear and convincing evidence to have committed a criminal offense 

while on pretrial release or to have violated a condItion of release designed 
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to protect the communlty.7 They also require a finding that no conditions 

short of detention could sufficiently protect the community. This definition 

refers exclusively to criminal acts allegedly committed during pretrial 

release. In the words of the AB.t\'s Criminal Justice Section Task Force 

on Crime: 

.... the present Standards allow preventive detention 
only where an already-released defendant has demonstrated 
his danger to the community through specific post-relense 
act ions. They eschew predictions of future dangerousness. 

HOwever, following debate and passage of the Federal danger law, the 

ABA. agreed to consider making changes in its definition of dangerousness. 

These proposed changes would expand the class of detainable defendants 

beyond those charged with crime-on-bail to include defendants charged with 

a crime of violence and having a prior felony conviction. The ABA's House 

of Delegates is expected to vote on the proposed changes to its Pretrial 

Release Standards in 1985. 

The definition of dangerousness adopted by NAPSA allows denial of 

pretrial release before crimes are committed on bail. 9 Under this definition, 

detention serves preventive purposes, not solely remedial ones. Tb invoke 

pretrial detention under the NAPSA Standard, the court first must find 

that substantial probability exists that the defendant committed the offense 

7American Bar Association, Standards Relatin" to the .Mnini~tration of Criminal 
Justice: Pretrial Release, Standards 10-5.2, 10-5.8 and 10-5.9 (1978). 

8ABA Criminal Justice Section Task Force on Crime, Rewrt to the fbuse of 
Dele~ate~ (Washington, D.C.: American Bar Association, February 1983), 
p. 13. 

~ational Association of Pretrial Services Agencies, Performance Standards 
and Obals for Pretrial Release and Diyersion: Pretrial Relea~, Standard 
VII (Washington, D.C.: National Association of Pretrial Services Agencies, 
1978), pp. 35-36. 
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for which charged. The 'court must then find by clear and convincing evidence 

that (1) the defendant is charged with a crime of violence; (2) the defendant 

"poses a substantial threat to the safety of the community"; (3) the defendant 

has been convicted of a crime of violence within the past 10 years, or 

is on probation, parole or pretrial release for a crime of violence, or 

has exhibited a pattern of behavior which poses a substantial threat to 

the safety of the community; and (4) no condition(s) of release would 

reasonably minimize the SUbstantial risk of danger to the cpmmunity. 

Under both sets vf standards, pretrial detention can be ordered only 

after a hearing is held bef~re a judicial officer. MOreover, procedural 

safeguards guarantee the defendant's right to representation by counsel 

at the hearing as well as the rights to appear in person, to present witnesses 

and evidence, and to confront and cross-exrunine witnesses. Where a hearing 

results in a finding of danger and an order for detention, both standards 

require that a written statement summarize the findings and the reasons 

why detention, not same lesser restriction, is imposed. 

In October 1984, President Reagan signed a danger law that now applies 

to criminal defendants in the Federal judicial system.10 This complex 

piece of legislation contains provisions permitting conditional release 

of certain dangerous defendants and detention, subsequent to a danger hearing, 

of specified others. 11 

10H•J • Res. 648, "The Federal Bail Reform Act of 1984," codified at 18 
U.S.C. Sections 3141-3151, as amended. 

11For a thorough discussion of the detention provisions and why COngress 
concluded they were needed, see Bail Reform, Hearings before the Subcommittee 
on the COnstitution of the COmmittee on the Judiciary, U.S. Senate, 97th 
COngress, 1st Session (1981). See also, "Final Report of the Attorney 
General's Task Force on Violent Crime" (Washington, D.C.: U.S. Department 
of Justice, August 17, 1981), pp. 50-51, for a summary of the Administration's 
view on the need for such a change in the law. 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
'I 

~ '. 

23 

Under the law, all Federal defendants are evaluated for potential 

dangerousness. If the court finds that a defendant's pretrial release 

on personal recognizance or on an unsecured appearance bond will endanger 

the safety of any other person or the community, conditions of release 

may be imposed. The conqJtions applicable to dangerous defendants are 

behavior-related, e.g., custody and supervision; restrictions on association, 

travel or place of a~je; curfew; return to custody after specified hours; 

etc, MOnetary conditions also may be set; however, the statute specifically 

prohibits setting a monetary condition that results in the detention of 

the defendant. 12 

Several types of defendants are subject to pretrial detention. These 

are persons charged with a cr ime of :~olence; with an offense punishable 

by death or by life imprisonment; with a Federal drug offense punishable 

by 10 years' imprisonment or more; or with any felony, after the defendant 

has been convicted of two or more of these other offenses. Also detainable 

is a defendant charged with any Federal offense, who has been convicted 

within the previous five years of any of the above offenses while on bail. 

Detention can be ordered only subsequent to a hearing wher.~,..the defendant 

has the right to be represented by counsel, to testify, to present witnesses, 

and to present information by proffer or otherwise. The rules of evidence 

governing criminal trials do not apply. The required finding of dangerousness-­

that no condition(s) of release will reasonably assure the safety of any 

other person and the community-~st be supported by clear and convincing 

evidence. HOwever, defendants charged with the above-described drug offenses, 

where probable cause is found, face a rebuttable presumption that no conditions 

1218 U.S.C. 3142(c). 
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will suffice to assure public safety. The same is true for defendants 

charged with any Federal offense who have prior convictions within five 

years for any of the specified charges. 

The .Federal danger law also requires that defendants released conditionally 

be provided a WTitten statement of all the conditions of release and be 

advised of the penalties for violating these conditions. Special jail 

terms are established for defendants who violate danger-related conditions 

of release or who commit additional crimes while on pretrial release under 

this law. 

C, Concludi n~ &marks 

This monograph has identified the salient features of state danger 

laws and compared their similarities and differences. As shown in Figure 1, 

a total of 32 states and the District of Columbia have enacted such laws, 

while 18 states have not. 

Although the majority of state~ have passed danger legislation, these 

laws differ widely in detail, in scope, and presumably in effect. No consensus 

exists among than as to who is dangerous, how that determination is to 

be reached, or what to do once a dangerous defendant has been identified. 

Consensus exists only in~the fact that the public concern over the risk 

posed by the release of dangerous defendants is a real one and in the fact 

that the search must continue for ways to reduce this risk. 
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APPENDIX A. 

EXISTING STATE 1Wl0ER LAWS 

41.b.IWdA ~ 
Alab~. Code 8e~ •• 15-13-2, 3, ~, 5, 6 and Rule. of 

Judicial Admin. 2 

~. 

AI.aka Conatltutlon Art. I, Sec •• II, 12 
Ala.ka Statutes Sec •• 12.30.010 11 lAQ. 

~ 
Ar I zona Con. tit u 11 on, Ar t. II, Sec. 22 
Arl&ona Bevl,ed Statute. Seci. 13-G04 A IS-3881 11 ~ 
Rule. Criminal Prooedure 7, '.lb, '.2b 

ARKANSAS 
Arkan ••• Con.tltutlon, Art. 2, 8ec. 8 
Rule. Criminal Prooeduro 8.3, 0.8 

CALIfORNIA 
Celltornla COnstitution, ~t. I, Sec. 12 
Annotated Celltornla Code, Seci. 128a 11 ~ 

COJDRAIXl 
Colorado Conatltutlon, Art. 2, SOCI. 18. 20 
Colorado Revlaed Statut •• , Seci. 18-4-101 11 ~ 

PELAWARE • 
Delaware Conltltutlcn. Art. I, Sec •• II, 12 
Delaware Code Annotatod 1853, Art. II, Sec •• 2101 11 ~ 

PI S'rn I CT OP ml.UMB I A 
DC Code Seo •• 21-1321 11 ~ 

Wlll...L.W. 
Florida Con.tltutlon, Art. I, Sec. 14 
Florid. Statutes Annotated Sec. 807,041 
Rulea ot Criminal Prooedure, Rule 3.131 

GW.llW.A 
Ortlclel Code or OGorgle, 1882, Sec. 17-8-1 

lWW..l 
Hawaii Rav. Stat. Saci. 680-30 11 ~, 804-1 11 ~ 

1!.l.INOIS 
1lllnol. State Conltltutlon, Art. I, Scc. 9 
1lllnol. Annotated Statutea, Sec. 38-110-1 11 ~ 

l.I:iIllAN.6. 
Indiana State Conatltutlon, Art. I, Sec. 17 
Indiana Code Soc. S5-33-S-1 11 t&Q. 

J.miA • IOWA Conatltutlon, Art. I, Seca. 10, 12 
lowl Code Ann •• Sec. 811.2, 113.? 
Iowa B. Crlm. Proc. 2, 3, 27. 

UARYI,AND 
Maryland Conltltutlon, Art. 25 
Annotated Cod. of Marylend, Art. 21, Seci. 818 1/2, 

838A, USB 
Maryland Rule. of Procedure 721. 777 

ItIASBAGHUSETIB .", , 
Ma •• aohUlettl.Oeneral Lawl Annotated, Ch, 278, Sec. 58 

IUCHIGAN 
Ulohlgan Con.tltullon, Art. I, Seo. 15 
Mlchl,an Court RuleD 710 

IIINNI!SOTA • 
IIlnnelot. Conltltutlon, Art. I, Sec. 7 
Mlnnelot. Statute. 828.4', 82&.52 
Mlnn'lota Rul.a Crlm. Prooedure '.02, '.03, 18.05 

NI!BBASKA 
Nebra.ka Con.tltutlon, Art. I, Seo. 8 
Revl •• d Statutea of Nebr •• ka, 1843, Sao. 21-801 

~ 
Nevada CoD.tltutlon Art. I, 8ec •• I, 7 
Nevada Revind Statute.! San. l'Ii.U' 11 U.Q... 

IiJlW Mllxlm 
New Mexloo Con.tltullon, Art II, Seo. 13 
Naw Mexloo Rule. of Crlm. Proo. tor Dlltrlct Courtl, 

Rulli U-U 

NEW YORK 
Con.olldated LaWI of N.Y. (McKinney"), 

CPL, Seci. 510.S0, 610.80, 5S0.80 

~. 

North Carolina General Statute., Art. 26, B~cl. 15A-5~3 
t.1. U.Q... 

ROOD!! I BI"ym 
Rhode hland Con.lltutlon, Art •. I, Sec •• 8, II 
General Law. of Rhode Iliand Seci. 12-1J-l t.1. U.Q... 
Super. Ct. Rul •• Crlm •• 1 

8OU11l CNlOI.JHA • 
South Carolina COnstitution, Art. I, Seo. 15 
South Carolina Code, Sao. 17-16-10 t.1. ~ 

llOUIH DAKOTA 
South Dakote Conatltutlon, Art. G, aeci. 8, 23 
South Dakota Codlt. LaWI Annotated Seo •• 2311.-43-2 ~ ~ 

TRNNESSI!I! • 
Tenne.l.e Con.tltutlon, Art. I, Seo. l1a 
T.nn •••• e Code Annotated, SDOI. 1.-11-101 LL ~ 

'mW 
Tn .. Constitution, Art. I, Seci. 15, 111 
Teza. Crlm. Procedure Code Annotated Sec •• IT.Ol 11 ~ 

UIA1I 
Utah Conltltutlon, Art. I, 8ec •• I, g 
Utah Code Annotated (1882 ed.), Ch, 20, Sec. 77-20-1 

11 u.g.,. 

'illBWliI 
Vermont Conltltutlon, Ch, 2, Sec. 40 
Vermont Statute' Annotatea, Title 13, 7551-4 

YIRGINIA 
Virginia Code Sec. 111.2-120 LL ~ 

WABH INQ'IDH 
W.lhlni ton Con.tltutlon, Art. I, Seci. 14, 20 
Reviled Code of Wa.hlngtcn Annotated Seci. 10.19.010 

t.1. ,~ 
Criminal Rule_ 213 

W1B<DiSlN 
Wllcon.ln Conatltutlon Art. I, 8ecl. 8, 8 
Wllconlln Statut •• Annotated Seci. 888.001 t.1. lAAAI 840.01 

t.1. ~I 840.481 and 8Tl.14(1). 

• ThDI. IDW. do not authorlEe pretrial detention, onl1 re.trlctl •• condltlonl of ral ••• e for daDgeroul 6.t.ndant •• 
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APPENDIX B 

DEFINITIONAL FACTORS USED TO ASSESS DANGEROUSNESS 

The three tables that follow offer more specific information on states' 

definitions of dangerousness. This information, alluded to in the text 

and summarized in Table 1, has been held in reserve for the appendix to 

avoid deluging the reader with detail while basic concepts and definitions 

were being presented. 

Table A specifies, for those states using a "charge-based" definition 

of danger, the criminal charges which each state accepts as indicating 

pretrial dangerousness. Table B shows the nature of the pending charges 

or prior criminal record utilized by states to define danger in reference 

to prior criminality. And Table C shows how states requiring a judicial 

finding of dangerousness apply that finding to different categories of 

alleged offenders. 

It should be noted that, although these elements are pre3ented separately, 

they are very often used in combination. 
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TABLE A. CURRENT CRIMINAL CHARGE AS AN ELEMENT IN THE 
DEFINITION OF PRETRIAL DANGEROUSNESS 

Note: The current charge IllAY not be the sole detenninant of a'designation as 
Udangerous." 

State 

Alabama 
Alaska 
Arizona 
Arkansas 
California 

Colorado 

District of Columbia 

Florida 

Georgia 

Hawaii 
Illinois 
Indiana 
Maryland 

Michigan 

Nebraska 

Nevada 
New Mexico 

New York 
Texas 

Utah 
Wisconsin 

" , . 

Criminal Charge 

Crimes involving violence in their commission. 
Felonies; crimes of domestic Violence. 
Felonies; felonies on bail. 
Felonies on bail. 
Felonies involving acts of violence on another person 
or accompanied by threats of great bodily harm to another. 
Crimes of violence on bail/probation/parole for a crime 
of violence or with a prior conviction for a crime of 
violence. , 
Dangerous crimes, crimes of violence on bail/probation/ 
parole for a crime of violence or with a prior conviction 
for a crime of violence, or while addicted to a narcotic 
drug. 
Dangerous crimes on bail/probation/parole for a dangerous 
crime. 
Enumerated felonies on bail/probation/parole for any of 
these crimes or with prior convictions for any of these 
crimes. 
Serious felonies; serious felonies on bail. 
Forcible felonies on bail. 
Felonies or Class A felonies on bail. 
Enumerated felonies on bail for any of these enumerated, ' 
felonies. 
Violent felonies on bail/probation/parole for a violent 
felony; violent felonies with prior convictions for violent 
felonies; first-degree criminal sexual conduct; armed 
robbery; kidnapping with intent to extort. 
Sexual offenses involVing penetration by force or 
against the will of the victim. 
Felonies on bail. 
Felonies with prior felony conv.d:.'tionsi felonies using 
deadly weapons and with prior felony convictions; serious 
crimes on bail. 
Class A or violent felonies on bail. 
Felonies on bail for a felony, felonies with prior 
felony convictions; felonies using deadly weapons and 
with prior felony convictions. 
Felonies on bail/probation/parole from a felony. 
First-degree sexual assault; violent crimes with prior 
convictions for violent crimes; serious crimes on bail. 

-
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TABLE B. PRIOR CRIMINAL INVOLVEMENT AS AN ELEMENT IN iHE 
DEFINITION OF PRETRIAL DANGEROUSNESS , 

Note: Prior criminal involvement may not be the sole determinant of a designation 
as "dangerous. II 

Threshold for Danger Determination 

Alleged crime on bail 
Charged with committing any crime while 
on pretrial release 

Charged with committing a felony or 
serious crime while on pretrial release 

Charged with committing a dangerous or 
violent crime while on pretrial release 

Charged with committing a felony while 
on pretrial release from an alleged 
felony 

Charged with committing a dangerous or 
violent crime While on pretrial release 
from an alleged felony 

Charged with committing a dangerous or 
violent crime while on pretrial release 
from an alleged dangerous or violent 
crime 

Following a prior conviction 
Charged with committing a felony or 
serious crime and having prior con­
victions for a felony or serious crime 

Charged with committing a dangerous or 
violent crime and having prior convic­
tions for a dangerous or violent crime 

Charged with committing any crime while 
on probation or parole 

J ". 

Charged with committing a serious crime 
while on parole 

Charged with committing a felony while on 
probation or parole for a prior felony 
conviction 

Charged with committing a dangerous or 
violent crime WOlle on probation or 
parole for A dA~gerous or violent crime 

Ch~rged with committing a dangerous or 
Violent crime wP11e on probation or 
parole anq hov1~g pr10r convictions 

States Using This Criterion 

Ar~ansas. Illinois. Indiana, 
Massachusetts, Minnesota. 
Rhode Island. Tennessee 

Arkansas, 1111nois. Indiana, 
Nevada, New Mexico. Wisconsin 

District of Columbia 

Arizona, Teltils. Utah 

New York 

Colorado, District of Columbia. 
Florida, Georgia, Maryland. 
Michigan 

Hawaii. New Mexico. Texas 

Florida, Maryland. Michigan, 
Wisconsin 

Indiana. District of Columbia 

Hawaii 

Utah 

Colorado, District of Columbia, 
Florida, ~eorgia. Michigan 

Colorado 
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TABLE C. USE OF DISCRETIONARY. PREDICTIVE JUDICIAL FINOINGS 
IN THE OEFINITION OF PRETRIAL DANGEROUSNESS 

Note: A judic1al finding may not be the sole determinant of a designation as Ndangerous." 

State 

Alaska 
Arizona 

Arkansas 
California 
Colorado 

Delaware 
District of 
Colwnbia 

Florida 

Georgia l 

Hawaii 

III i noi s 

Iowa 
Maryland! 

Massachusetts 
~ichiganl 

~innesota 

~ew Mexico 

North Carolina 
South Carolina 
South Dakota 

Utah1 

Vennont 
Virginia 
Washington 
Wisconsin 

Discretionary, Predictive Finding of Dangerousness 
~pplies to Which Defendants? 

All defendants. 
Defendants charged w1th felonies; special provisions for those charged 
with felony crime on bail from a felony. 
All defendants. 
Defendants charged with felonies; special provisions for violent felonies. 
Defendants charged with a crime of violence alleged to have been committed 
on probation, parole or bail from a crime of violence, or after two prior 
felony convictions or one prior conviction for a crime of violence. 
All non-capital defendants. 
All defendants; speciai provisions for dangerous cr1mes, crimes of 
violence. threatening prospective jurors or witness~s, drug addiction. 
crime on probation. parole or mandatory release pending completion of 
sentence and first-degree murder. 
Defendants charged with any of 12 specified dangerous felonies and who have 
prior convictions for a crime punishable by death or by life imprisonment. 
or who have been convicted of a dangerous crime within the last 10 years. 
or who are on probation, parole or other release pending completion of 
sentence. or are on pretrial release for a separate dangerous crime. 
Defendants charged with any of eight enumerated felonies who have prior 
convictions for any of these or who when arrested were on probation. 
parole or pretrial release for any of these charges. 
All defendants; special provisions apply to those charged with a serio~s 
crime on bail. . 
All defendants. special provisions for a crime on bailor forcible felony 
on bail. 
All defendants. 
Defendants charged with any of nine enumerated felonies while on bail 
for any of these offenses; defendants charged with any of the enumerated 
crimes after a prior conviction for one of those crimes. 
Defendants charged with crime on bail. 
Defendants charged with first-degree criminal sexual conduct, armed 
robbery or kidnapping with intent to excort. 
All non-capital defe~~nts. 
All defendants; special provisions for those charged with a· felony 
and having two or more prior felony convictions; with a felony involving 
the use of a deadly weapon and having a prior felony conviction. and charged 
~Iith cOlllUi tt i ng a seri ous crime on ba 11 • 
All defendants. 
All non-capital defendants plus those not punishable by life imprisonment. 
All defendants, including capital defendonts. special provisions for 
cr1~s cQrnmitted on personal recognizance release. 
Pefendan~' ~parged with a felony while on bail from a pending felony or 
while PO prpbation or parole from a prior felony. 
All non-cApital defendants. 
All defendants, including capital defendants. 
All defendants. Special provisions for capital cases. 
All defendants. Speci.l provisions apply to those charged with first­
degree murder; first-degree sexual assault; with cOlllUittiog or attempting 
a violent crime, having a prior conviction for a violent crime; or with 
committing a serious crime on bail. 

11 Defendants are preslJTled ineligible for release based on the cl'ime charged; they may be' 
released only if the court makes a finding of non-danger. 
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Newspaper Coverage of "Pret ri a 1 Danger" 

by 

Barbara E. Gottlieb 
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NEWSPAPER COVERAGE OF "PRETRIAL DANGER If 

The appropriate handling of defendants after arrest and prior to 

court determination of innocence or guilt is a controversial issue 

for contemporary criminal justice. Central to this controversY,'is 

the role played by bai 1 and other forms of pretri al release. 

Traditionally, bai 1 has been used to assure the appearance of the 

accused in court without necessitating detention between the time of 

arrest and the time of trial. However, in the past several years 

many prominent public officials have suggested that the pretrial 

release of various types of defendants, especially those accused of 

violent crimes, subjects the community to an unacceptable risk of 

repeated offenses by these defendants. From this concern has arisen 

the proposal that judges, in determining eligibility for bailor other 

pretrial release, be permitted to consider the danger that the defen­

dant might pose to the cOllll1unity. Prominent officials who have 

expounded this view include Chief Justice Warren ,Burger, Attorney 

General William French Smith and President Ronald Reagan. 

Rising public concern over the issue has led to trt'2 passage in 

many St ates of 1 aws exp li cit ly mandating cons; derat; on of dangerousness 

in pretrial release decisions. A recent review of State laws identified 

over 30 States that permit the potential for danger to be considered 

when pretrial release decisions are made. 

Another measure of public interest in pretr'ial release policies is 

the volume of newspaper coverage it has generated. The present paper 

sUlllI1arizes newspaper coverage of defendant dangerousness during a two 

and a half year period, from October 1980 through March 1983. It is based 
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on a review of newspaper clipping files maintained by the Pretrial 

Services Resource Center in Washington, D.C. Their files contain 

news arti cles and commentari es compi led by Press Inte 11i gence, Inc., 

a commercial clipping service, from 1,400 daily newspapers, 3,000 

weeklies and 1,000 magazines in all 50 States and the District of 

Columbia. The Resource Center's files represent the most complete 

compilation of news clippings on pretrial issues to which Toborg 

Associates had ready access. However, it is evident from the materi al 

that is present that certain coverage ism; ss;ng. Some omi s-

sions are significant, as in the case of the Colorado file, which 

includes several editorials on an upcoming public referendum on bail 

release laws, but no coverage of the referendum's outcome. And in the 

case of one State (Hawaii) w,here "dangerousness" legislation was challenged 

in the courts in 1982, coverage is mjssing completely. 

These and other problems associated with the clippings files impair 

their reliability, and thus that of the present newspaper-coverage 

survey, as a precise tool of analysis. However, from the more than 500 

art; cles we reViewed, some clear patterns emerged. These are summarized 

in the sections that follow. 

Scope of thi s Paper 

In reviewing over 570 news articles and editorials, we attempted 

to answer the following questions: 

• In which States did the issue of public danger in pretrial 
release cases receive attention in the local press? 

• What prompted local press attention? Did it come in response 
to a single, highly visible or s61sational crime? To what 
extent was it a reflection of a high incidence of crimes 
committed on bail? Were other factors involved in making the 
issue newsworthy? 
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• In states where newspapers voiced oplnl0ns on the subject of 
pretrial release, what were these opinions? What was the over­
all balance of editorial opinion? 

Volume of Coverage 

Files of all 50 states plus the District of Columbia were reviewed. 

(For the purpose of this study, the District of Columbia has been 

treated as a State.) In all, 572 articles were read and categorized. 

These were generated by newspapers in 43 States; ei ght States offered 

no coverage of the defendant dangerousnes~ issue. ~ust over half Qf 

the States (27, or 55 percent) had minimal coverage of the issue (i.e., 
. " 

there were fewer than 10 articles in the two and a half years under 

examination}. Newspapers in seven States provided moderate coverage 

(10-20 articles), while in nine States newspapers devoted sUbstantial 

coverage (more than 20 articles) to the issue. Of these latter States, 

four (California, the District of Colurrbia, Florida and New York), 

where danger legi slation was under consideration, generated 

more than fifty articles api ece. These and other statistics reflecting 

newspaper coverage may be found in Table 1. 

Types of Coverage 

Of the arti cles exami ned, 59 percent (339) are reporters I news 

accounts; the remaining 41 percent are opinion pieces, either editorials 

(182) or signed columns (51). Certain themes appear consistently in 

the news articles and the editorials. As the patterns are somewhat 

different in the two categories, they are described separately in the 

sections that follow. 

.~ . 
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TABLE 1 

Summary by State of Newspaper Coverage of Pretrial Danger Issues 

Total 
Editori a ls Topi cs Addressed 4 

News- "Hard" State Federal Paper News 
Restri ct2 Maintain 3 Legi s- Initi a-State Coverage 1 Arti cles Total 1 ati on ti ves 

Alabama 5 2 3 0 1 0 4 
Alaska 0 0 0 0 0 0 0 

Ari zona 5 4 1 1 0 0 1 
Arkans as 5 3 2 2 0 0 2 
Califomi a 53 - 29 24 6 6 43 5 
Colorado 5 2 3 2 1 3 0 
Connecti cut 8 4 4 2 0 0 2 
De 1 aware 3 3 0 0 a 1 0 

Di stri ct of 
Columbia 70 48 22 6 2 34 12, 

'---Florida 51 26 25 15 5 26 6 
Georgi a 18 11 7 4 1 1 5 

Hawaii I a a a 0 0 0 a 
Idaho 1 1 c- O a 0 a 
Illinois 38 19 19 11 -4 22 6 

Indi ana 2 2 0 1 a a 1 

Iowa 5 3 2 2 0 2 1 
Kansas 4 2 2 2 0 0 3 

Kentucky 2 2 0 0 0 0 0 

Loui si ana 4 4 0 0 0 0 0 
I II II . 2Reflects both hard news reportmg and edltonals . 
Advocated SOIre restriction of the right to pretrial release inthe interestofpubliGsafet:y. 

iAdvocated maintaini ng greatest possib le access to pretri al re lease; opposed pret ri al detentl0n 
Reflects both IIhardllnews reporting and editori als. 

3a. 
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Table 1 (Continued) 

Editori als Topics Addressed4 
Total 
News- "Hard" State Federal 
Paper News 

Restri ct2 M . t . 3 
Leg; s- Initi a-

State Coverage 1 Arti cles Total aln aln 1 ati on ti ves 

Maine . 5 5 0 0 0 0 0 

Mal"yland 21 12 9 7 0 1 8 

Mass achusetts 11 6 5 3 2 7 5 

Michigan 10 6 4 2 0 0 1 

Minnesota 1 a 1 1 a a 1 

Mississippi 3 1 2 1 a a 1 

Missouri 1 1 a a 0 a 0 

Montan a 2 1 1 0 a a 0 

Nebraska 11 .0 2 2 0 9 o .§./ ., 

Nevada 5 5 a 0 a 0 0 

New H alllls hi re 0 a 0 0 a 0 0 

New Jersey 10 5 5 0 2 1 1 

New r~exi co a 0 0 0 0 a 0 

New York 61 34 27 11 6 11 14 

· •• ~!~rth Caroline: 4 2 2 0 2 0 2 

North Dakota 0 a a 0 0 a 0 

Ohi 0 4 1 3 3 0 a 4 

Oklahoma 15 7 8 7 0 6 2 

Oregon 5 1 4 1 1 a 3 

lReflects both "hard" news reporting and editori also 
~Advocatedsome restriction of the righttopretrial release in the interest of public safety. 
4Advocated mai nt ai ni ng greatest possib 1 e access to pret ri al re 1 ease; opposed pret ri a 1 detenti 01 
Reflects both "hard" news reporting and editorials. 

5Supreme Court response t o·the Nebraska danger' 1 aw .was counted in the State legi slat; on column. 

3b. 



I 
I 
I~ 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
If 
I 
I 

Table 1 (Continued) 

·1 
Editorials Topics Addressed4 

Total 
News- "Hard" State Federal 
Paper News 

Restrict2 ~ Legi s- Initi a-
State Coverage 1 Articles Total Maintain' 1 ati on ti ves 

Pennsy1vani a 22 8 14 5 7 0 8 

Rhode Is 1 and 0 0 0 0 0 0 0 

South Caroline 9 7 2 2 O' 0 0 

South Dakota 2 2 0 0 0 0 0 

Texas 12 12 0 0 0 0 2 

Tennessee 29 17 12 7 3 3 9 

Utah 2 1 1 0 0 0 0 

Vermont 9 6 3 2 0 9 0 

Vi rgini a 7 4 3 1 1 0 0 

Washington 0 0 0 0 0 0 0 

West Vi rgi ni a 4 3 1 0 0 0 0 

Wi scansi n 28 . 18 10 2 '0 24 0 

Wyoming 0 0 0 0 0 0 0 

TOTAL 572 339 233 111 44 83 109 

lReflects both IIhard" news reporting and editorials. 
2 Advocated some rest ri cti on on the ri gilt to pret ri a 1 re lease in the interest of pub 1i c safety. 
!Advocatedmaintaining greatestpossible access to pretrial release; opposed pretrial detention 

Reflects both IIhard" news reporting and editori a1s. 

3c. 
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Reportorial Coverage of Dangerousness 

So-called "hard" news reporting focuses, by its nature, on 

events. In contemplating this study, we had anticipated that event­

oriented news coverage of defendant dangerousness would focus on 

crimes cOl1111itted by defendants releas£!d prior to trial. Coverage of 

this so-called "revolving door" syndrome, in which offenders are 

arrested for a crime only to be releas,ed, after spending minimal time 

in jai 1, to corrmit another crime, could be expected to re'inforce a 

negative public view of pretrial release. 

In fact, examination of the newspaper fi 1es revealed that arti c1es 

featuring crimes committed by defendants on bail (or otherwise released 

prior to trial) playa smaller role than anticipated. Of 339 news 

articles that discuss defendant dangerousness and pretrial release, 

only 34 reID art actual occurrences of crime-an-release. In short, the 

impetus for coverage arises in only 10 percent of the news arti cles 

surveyed from actual instances of current and locally occurring 

abuses of pretri al release. 

Instead, two other categori es account for the bulk of news 

coverage of the dangerousness issue. The most common takes the form of 

general or background articles, focusing not so much on individual 

crimes but on apparent trends in crime and prevailing philosophies 

governing local bail practices. Forty percent of the articles 

are of this sort. Many of these articles concern the release of felons 

on what is perce·; ved to be low bond. In other words, they reflect the 

concern that released defendants may commit additional crimes while 
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released; they only rarely document actual cases of such abuses. A 

sample of this type of article, from the Oklahoma City TillES, appears 

as Appendix A. In reviewing attitudes toward bai 1 release, it notes 

that IIbail has become a four-letter work to many Oklahomans-police and 

district attorneys included." At the sallE time, the article goes on 

to note that II no State or local organi zation keeps track of how many 

people are rearrested while free on bail, officials said." 

The second most frequently occurring category of newspaper article 

is that pertaining to State legis1 ati on on the defendant dangerousness 

issue. Thirty-six percent of the news articles fall into this category. 

Most of this coverage traces the legislative and public debate over 

danger bills pri or to thei r pass age. In cases where a voter referendum 

is involved, such as amendment of a State constitution, news coverage 

is especially heavy. By and large. there is very little post-enactment 

follow-up coverage. Appendix B is a representative article describing a 

constitutional amendment introduced into the Delaware General Assembly. 

A final category of news coverage accounts for about 10 percent 

of the news articles. These pieces report activity at the Federal 

level pertaining to pretrial release. For example, Senate Judiciary 

Committee hearings on pretri al detenti on of potenti ally dangerous 

defendants; activity by the Supreme Court on bai 1 reform; and speeches 

by Chi ef Just; ceWarren Burger, Attorney General Wi 11 i am French Smith 

and President Ronald Reagan all prompted coverage in many local papers. 

In total. the ne-;;spaper clipping files contain as many articles on 

Federal initiatives concerning pretrial release as they do articles on 

crimes committed by defendants on pretrial release. Coverage of Burger1s 

1981 speech to the Ameri can Bar Associ ati on-as reported in the Houston Post­

is Appendix C. 
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This finding-that leadership at the Federal level played an irrportant 

ro le in focusi,ng newspaper attenti on on issues of defendant dangerousness­

is strengthened when editorial coverage is considered. Patterns of 

editorial coverage are discussed in the following section. 

Editorial Coverage of Dangerousness 

A total of 233 opinion pi eces deal with pretri al release, defendant 

dangerousness and bail reform. Of these, over three-quarters are editorials 

represent ing the perspecti ve of the newspaper in whi ch they appeared. Th e 

remainder are signed columns (or in a few cases, letters) propounding the 

viewpoint of their author. 

Three topic areas account for virtually all these editorials and columns. 

Roughly one-third concern State-level danger legislation. While many advo­

cate a position in regard to a particular bill, a sizeable fraction are more 

purely IIpublic service ll pieces, bringing a bill to public attention or 

surrunarizing its positive and negative aspects. An editorial from the 

Grand Junction Sentinel, Appendix 0, takes a stance on a proposed amend­

ment to the Colorado constitution. 

The next largest category of editorials deals broadly with questions 

of defendant dangerousness and pretri al release. These tend to be broad 

critiques of release policies, frequently \'1ritten in response to a particular 

incident. Another third of the articles fall into this category. Appendix E, 

an editorial from the Racine (WI) Journal, discusses the value of Wisconsin's 

bai 1 amendment, passed in 1981 in response to a rape/murder case. 

The third category of editorials treats Federal initiatives on 

pretrial release issues. Like the news articles on this subject, the 

editorials cover speeches by prominent Federal officials, the introduc­

tion of bail reform legislation in Congress and'Supreme COUl~t decisions 

rel ated to dangerousness. For example, Chi ef Justice Burger's 
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speech in February 1981, calling for tighter restrictions on bail and 

pretrial detention for dangerous defendants, drew 14 editorials in 11 

States. Twenty-one editori als were written concerni ng Federal legi s­

lative efforts to make bail more difficult to obtain for violent crimes, 

to authori ze preventive detenti on in some cases and to increase the 

penalties for crimes committed on bail. In total, 64 editorials (27 

percent) refer to Federal action on dangerousness. 

Opinion Trends in Editorial Coverage 

The preceding section deals with questions on how much editorial 

coverage the dangerousness issue elicited and what events prompted 

this coverage. The questions that remain are perhaps the most essential: 

What impressions are conveyed by editori als about pretri al release? What 

concl usi ons are newspaper readers encouraged to draw about pret ri al 

re lease, and why? 

Of the 233 opinion pieces revi B'Jed, two-thirds take a clear 

positi on in regard to pretri al release. (The remai ni ng editori a ls tend 

to be informational in nature, conveying facts or data rather than 

drawing conclusions or taking a stand.) One hundred and eleven editori als 

favor restricting pretrial release in specifted circumstances, usually 

in cases of violent crimes, crimes committed on bail and/or repeated 

felonies. Forty-Jour editorials oppose IlDre restrictive use of pre­

trial release. Thus by a margin of two and a half to one, editori al 

opinion recommends, out of concern for public safety, the denial or 

limitation of pretrial release. 

The majority editorial opinion is frequently argued through appeal 

to general social perceptions about crime: that crime is pervasive in 
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society; that crime on bail accounts for a large proportion of today1s 

lawlessness; and that the right of the law-abiding majority to a safe 

comnunity justifies some restrictions on the traditional rights of 

the accused. An example of such an editorial, from the Pensacola, 

Florida Journal, appears as Appendix f. It observes that under Federal 

bail procedures, the only matter to be considered in pretrial release 

is the question of defendant appearance in court. Thi~, 'it says, 

is lIan absolutely ridiculous provision ll in regard to defendants who 

have threatened someone1s life or who are accused of committing crimes 

while on bail. In other instances. editorials opposing release may 

emphasize a particularly brutal crime. Rarely are data 

cited as the basis for an editorial position. 

The 44 editorials opposing restrictions on pretrial release generally 

base their arguments on appeals to the Constitution1s injunction against 

lIexcessivell bail and on the belief that pretrial detention may be used 

only to prevent a defendant1s flight. Any other use of detention, 

according to this line of thought,inflicts punishment prior to trial 

and erodes the Constitutional principle of lIinnocent unti 1 proven 

guilty.1I An example of this editorial position from the Albany, New 

York Kni ckerbocker News appears in Appendi x G". 

The finding that Federal-level initiatives on the danger issue 

constitute a not i ceab le proportion of newspaper coverage of the issue prompted a 

closer look at this phenomenon. This subject is addressed in the next 

secti on. 

[\i stributi on of Newspaper Coverage of Federal In;t i at; ves on Defendant 
Dangerousn ess 

Taken jOintly, editorial and reportorial coverage indicate that Federal 

initiatives in the IIdangerousness ll area have played a significant role 
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in maki ng the issue newsworthy. Together they account di rectly for 

close to one-fifth of the press attention paid to pretrial release. 

Since the opinions expressed at the Federal level called uniformly for 

limitations on pretrial release, it may be expected that a preponderant 

focus on the Federal perspective would incline readers toward a more 

negative view of pretrial release. This question comes into play in 

seven States where coverage of the Federal arena accounts for half or 

more of the articles on the danger issue. These seven States are 

Alabama, Indiana, Kansas, Minnesota, North Carolina, Ohio and Oregon. 

As a rule, these States have small populations and low population 

density. 

In contrast, more heavily urban States focused less on Federal per­

spectives on pretrial release and more on local developments. This is 

most notably true of the nine States affording extensive coverage (more 

than 20 articles apiece) to the danger issue. These are California, the 

District of Columbia, Florida, Illinois, Maryland, New York, Pennsylvania, 

Tennessee and Wi sconsin. Most of these States have large populations and 

include major urban centers. In addition, almost all were considering 

passage of legislation on dangerous defendants at some point during 1980-

83, and coverage of the issue was extensive. Not surprisingly, locally 

oriented coverage of defendant dangerousness inmost :of these St ates 

far outstripped Federal. However, the Federal Government helped shape 

local perceptions of the danger issue, even in these States, where 

Federal leadership broadly influenced the terms of State-level debate. 
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Sunmary of Findings 

This brief analysis of newspaper coverage is, of course, insufficient 

basis for conclusive statements on the role of newspapers in shaping 

public opinion about pretrial release of potentially dangerous defen­

dants. Most difficult, and not attempted in this paper, is the question 

of attribution, that is, assigning a cause and effect relationship to 

the dynamic interaction between mass media and public perceptions. 

At the same time, some factual observations can be made. The major obj ec-

tive findings of this paper may be summarized as follows: 

• Standards for pretrial release of potentially dangerous defen­
dants were a newsworthy issue around the country in the period 
of late 1980 through early 1983. Newspapers in forty-three 
States provided coverage of this issue. 

., While half of the States gave only minimal coverage to defen­
dant dan gerousness, rough ly one-th; rd provi ded moderate coverage 
(10 to 20 arti c1es) or substanti a1 coverage (more than 20 
arti cles) . 

., News coverage, as distinct from ed~torialsJ focused on two 
topics: local pretrial release practices (or court practices 
in general) and State 1egislation to restrict pretrial release. 
These topics accounted for close to 80 percent of news reporting 
on defendant dangerousness. 

• Most of the remai ni ng 20 percent of news coverage sp lit even ly 
between two other topics: actual instances of crimes committed 
by defendants released prior to trial and Federal efforts to 
rest ri ct pret ri a 1 release. 

e Editorial opinion ran two-and-a-half to one in favor of some 
restriction on pretrial release for potentially dangerous 
defend ants. 

• Crime-on-bail accounted for a smaller proportion of total 
newspaper coverage than anti c; pated. In contrast, the Federal 
role accounted for more. Taken together, editori al and repor­
torial coverage of Federal activity to tighten bail laws were 
the focus of one-fifth of all articles surveyed. 
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APPENDIX A 

Crime-on-bond 
extent unli.nown 

By Mike Carrl~r . 

Innocent until proven guilty Is a 
vilAl phrase in American society, 
and over the years the process of ob­
ta/nlng ha i! to get out of jail has M= 
come an equally Important part of a 
citIzen's civil rights. 

But with the.cllmbing crime rale 
touching one out of every three 
homes In the country, bail has be­
come a rour-Ietter word to many Ok· 
lahomans - police and district at­
torneys Included. 

Many people believe bail only lets 
• criminal out of jail to commit an­
other crime while his case Is pend­
Jng. 

I 
Oklahoma County District Attor­

. ney Robert Macy believes the num­
ber o( people committing crimes 
while on bond Is high and needs tQ 
be corrected. 

''Of courlJe, I,Inder the Constitution 
they are entitled to bond. But If 
their history or the crime has prov. 
en them to be a threat to society, 
then higher bond5 or no bonds net!d 
to be the rule." 

However, no slate or local organ­
ization keeps track of how many 

. people are rearrested while free on 
ball. offlclals said. 

Checka wHh the Oklahoma City 
Pollee Department, Oklahoma 
COt.Inty district attorney's office, Ok· 
lahoma State Bureau of Investiga­
tion and aeveral city bondsmen 
show auch t1gurea don't exist, de­
apile what several termed a severe 

(or aucb documentation. 

County and city ortlcials are hop­
ing their computer systems will al­
low them to keep track of such of­
fenders In the near future .. 

'We are going to have those fig­
ures on the computer when we get 
into the new building In September 
1982," said Jana Bagwell, Oklahoma 
City municipal court administrator. 

"We've wanted to keep a total on 
that for a long time. but we've been 
unable to for a variety of reasons." 

Assistant district attorney Clin­
ton Dennis hopes the county'li com· 
puter system will also be put to a 
simlliar use. "We need to have thoae 
figures. I don't have any figures on 
people arrested while on ban and I 
don't know anybody who does." 

Several local ball bondsmen said 
any figures that would be currently 
available would probably be inaccu­
rate, for lieveral relUlons. 

"The D.A.'a office would only ha ve 
II. select few, like alcoholics, and you 
COUldn't get an accurate count de­
pending on the records that are kept 
today," said Glenda Perry o( A-l 
ball bonds . 

Bondsman J.B. Askins .ald people 
In his Urm know 11 a person Is rea ... 
rested after being bonded, but tolala 
are not kept. 

"If it Is a serious crime especially, 
we know about it because we might 
reconsider the case. But If anybody 
in thili slate keepil figurei Uke.tbat, I 
1 don't know it." 

From: Oklahoma CitX' Times 
May 12, 1981 
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APPENDIX B 

~1~GSHEARKAN. ' 
~~wrUer 
DOVER-Penoos accused of com­

ID1tUnl violent aexuaJ crimes, armed 
robbery, kidnapping or treason could 
be denJed ball under a constitutional 
amendment the General Assembly wlll 
COOIlder In 1982. . 

Rep. Robert W. Rlddagh, R-Smyrna,­
said be Introduced the amendment 
Monday because "many a crime Is 
committed while a person Is out on ball, 
lDcludini ODeS for wb1cb they're DOt 
cauaht." 

While the amendment could prevent 
lOme crimes, It may violate tbe U.S. 
ConlUtutlon, Delaware Attorney 
General Richard S. Gebeleln said. 

"I haven't seen the leglslation yet, 
but it would Itrike me that It would 
have to be looked at carefully because 
01 the colllUtuUonallty," Gebeleln said. 

There have been several U.S. 
Supreme Court decisions concernlni 
denial of ball, Gebeleln said. ID 
Delaware, ball may be ~ed only 
wbtn a person Is charied with murder. 

Constitutional probleml allde, 
Gebeleln 1Ilid, Delaware judges are do­
lni a good job of keeping violent 
crimlnali off the Itreets UDder exlltini 
law. . 

Settln& a bJ&h dollar amount on a 
~_...,. u.- ume ef­
fect U -JUte biji. ,II the perilla II 
UDable to pay. 

, 

"I'm neit iure too many (criminalll) 
are out (011 ball) who COWd do damqe 
to lOCiety, II Gebeleln laid. 

But Riddaih claimed judges are com- ' 
pl&lnJni about not being able to deny 
ball In cases that are serioui but fall 
abort of murder. 

"U you Wk to judies and ask why s0-
meone accused of rape 19 out on ball, 
the Judges answer, 'I can't.do anyt.hlni 
elae but, '" Rlddagh sald. 

RJddagh said he expects opposlUon to 
the bill from the American Civil Llber­
UesUnJon. 

He claimed his bill would not violate a 
defendant'll constitutional rights to ball 
or due process because it would apply 
onJy to repeat oUenden IDd persoM ac:-
I:UIed of violent crime. . 

Gebeleln lJiid denial of ball to an In· 
creued number of persons could c0n­
tribute to prlaon overcrowding, a pro­
blem DelAware Is attempting to solve 
by openJrag a new prison In 1~. 

Under IUddagh'lI amendment, ball 
e:oWd be denied to perIOns accuaed of: 

eyW'der. 
eTrtuon .. 
-Violent IeXUal crimes, such as rape. 
-Armed robbery. . 
eKidnapplai· 
eA violent felony .. hUe on ball for a 

prevklul olfenle. 
-Any crime If the delendant bu been 

CCIIlncted ot . two or· more v60kmt 
b'n". 

From: Dover Delaware State News 
December 22, 1981 
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APPENDI X C 

·Swi.ft and certain' 
Chief justice urges get-tough stance on suspects 

Chief Justice Warren Burger Sunday called for "swift 
nd certain consequences" for criminals as a means of 
ombattlng the nation's rise In crime. 

He said the nation's concern for protecting the rights. 
t the accused Is leading to an Impotency in Its ability 
) deal with crime, wben what Is needed III "swift ar· 
est, prompt trial, certain penally and - at some polJ1t 
- !lnallty of justice." 

Burger making his 12th "state of the judiciary" me&­
age to the American Bar Association's midyear meet· 
19, oftered suggestions ranging from larger and better· 
rained police forces and more money for law enforce­
lent to the jailing of defendants pending trial based on 
.redlctions ot "future dangerousness." 

Burger's 35-minute speecb In the regal·red ballroom 
f the Hyatt Regency was interrupted several times by 
pplau.se, especially when be stressed basic values and 
asic protections against crime. 

Afterward, Leon Jaworski, former Watergate proee­
utor and fonner ABA president, lauded the speech u 
'bold, very courageous and somefl1l.at innovative." But 
lruce Enn.Is, national legal director of the American 
:Ivll Liberties UnIon, sharply criticized several 01. 
lurger'lIldeas. . • 

Burger mentioned several reasons tor the country'. 
'approaching the status of an impotent .socIety wbo8e 
apabll1ty of rnainta!ning elem~tary aecurlty ••• Ii in 
loubt." . 

"Is a SOCiety redeemed U it provides massive safe­
~ for accused persons Including pre-trial freedom 
Or most crimes, defense lawyers at publJc expense, 
rials and appeals, retrials and more appeals - almost 
vithout end - and yet falls to provide elementary 
Jrotection for Its law.abldlng citizens?" 

Burger questioned state and federal laws that pro­
i .... paWrieJ ',uMa, tor defendants awaiting trial, 
aying: "It is clear that there Is a startling amount ?! 
rime committed by persons on release awaiting trial. 

Burger asked the bar assoclation to work to "restore 
o aU ball release laws, state and federal, the crucial 
lement of future dangerousness based lin a combina· 
tion 01. the particular crime charge, the evidence then 
before the court and past record." , 

EnnIs of the ACLU, In a news conteren<;e after the 
-Burget- address said be has extensively surveyed ~ 
search in predi~ting "future dangerousness" a,~ "00 
ODe II able to predict future dangerous behavi~. 

~, he said, indicated that attempts ,~t predic­
tions are "wrong about 95 percent of the time. 

"It turm the presumption of Innocence entirely on Ita 
bead." EnnIs said. . 

.' Burger's second controversial suggestion would con­
line all legal review of convictions, after the appellate 

I level, to questions of "miscarriages of justice" rather 
than technical questions in'elevant to gullt. 

''The judicial process becomes a mockery of justice U 
it is forever open to appeals and retrials for errors in 

the-arretrt, the searcb or the trial," Burger said. 
''Our search tor justice. • . must not be twisted into. 

an endless quest for tecbnical errors unrelated to gUJlt 
or JnDocence," he said. 

EnnJs criticized the concept, saying "misca.rria~ of 
Justice" was "an extremely vague and ambiguoua 
phrase. II Additionally, the concept would lead to a 
situation when "even U the government Itself broke the 
la .... or violated constitutional right. at an individual. U 
the lDdlvidual is gullty. that would not be considered a 
mJacarriage at justice." 

I Leon Jaworski said he believed the chief justice, in 
raising the issue of error, WI.B alerting local oUicla.ls to 
Avoid "senseless elTOrS u.ed u reuona for review." 

Many ot Burger's suggestlooa were roundly applaud­
ed. Burger called for praon reform, including rehabili. 
tation at taclllUes and Institution of educational, voca. 
tional and recreational programs for inmates. He alao 
ciued tor trials "within weeki of lUTeIlt" for accused. 

SwItt action was neces­
sary, Burger said, "to dI­
vert the next generation 
from the dismal paths 01. 
ruin." Jaworski said of 
Burger's appeal, "r think 
be'll get a response." 

In a semInar earlIer 
Sunday, ACLU· oftlciala 
said the 1980s may be 
"omloous" for lndlv1dual 
freedoms. One Indication 01. 
problems Is "fear 01. for­
eigners and foreign domJ· 
nation," said Ira Glaaer, 
ACLU executive director. 

Economic IsaueI, be 
&aId, are creating condi­
tions where the mIddle 
ciuaea "are afraid for 
their own economic lie- • " •• , lot· 
curity" - which nWtea for a "tJme of aca.pegoat~~:f~ 
. .- - .. .'.; -...;;...~ 

From: Houston, Texas Post 
february 9, 1981 
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I\PP ENOl X 0 

Yes on bail reforl11 

P eople are innocent un­
til they have been prov­
ed guilty. That's one of 

the basic tenets of our soci­
ety. And until guilt is proved 
at a trial, a person can secure 
his freedom by bailing out of 
jail. This year there's an 
amendment on the ballot that 
would deny bail to some peo­
ple and, some say, erode that 
historic presumption. 

But there's another right in­
volved in this issue - the 
right innocent people have to 
be safe from tho.':le who have a 
history of acts of violence or 
anti-social behavior. Lately, a 
significant number of of­
fenses have been committed 

· by people for whom crime 
· seems to be a career. Often, 
these people are free to roam 

: the streets despite their 
record. 

Those are the kind of peo­
ple targeted by Amendment 
2, a carefully drafted consti­
tutional amendment which 
would provide the courts with 

· the authority to deny baH to 
: violent, repeat offenders. 
: Under the proposal, a per­
· Bon accused of a crime of vio-

i~nctcouldte denied bail in 
ifhe or she: 

- was on probation or 
parole resulting from a con­
viction of a crime ofviolenc~; 

- was on bail pending dis­
position of a crime of vio­
lence charge; 

- had two previous felony 
convictions, or; 

- had one previous felony 
conviction for a crime of vio­
lence. 

In all of those situations 
which bail could be denied, 
the rights of the accused 
would continue to be protect­
ed. A bail hearing would have 
to be held within four days of 
defendant's arrest and a find­
ing would be required that 
the accused represented a 
significant threat to the com­
munity. In addition, the judge 
would have to find that "the 
proof is evident or the 
presumption is great" that 
the new crime was committed 
by the person accused before 
denying bail. I 

So the denial of bail will be I 

far fromautomatic.Voteyes on 
Amendment 2. 

From: Grand Junction, Colorado Sentinel 
October 22, 1982 
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APPENDIX E 

• • Inion 
Bail amendment 

It comes as good news to Wis- across the state. 
consin voters that their over- But there are times it's benet 
whelming recommendation to that Ihe whet'ls of justic{' move 
allo'v holding without bail sus- slowly. In this case, il indicatps 
pecu of serious crimes may soon the State Supreme Court gave 
come to be. The Wi?Consin Su- careful thought to an issue which 
preme Court has uphe,ld - unani- has raised a question: does the 
mllus~y;·tt should be notN! - the-._ no-bail provision reprf'sent a 
constitutionality of the April 1981 chipping away at tht' conc(.'pt 
referendum amending the Wis- that an individual is innocent 
cons in Constitution and authoriz- until proved gUilty'? 
ing the Legislature to authorize However, Justice Donald 
judges to allow withholding bail Steinmetz, who wrote the deci­
for defendants considered too sian. summarized it well. The 
dangerous to be freed while purpose of the amendment, he 
walling trial. wrote, is to guarantee bail to 

. those entitled to it, to allow re-
The timing of tht' court deci-

sion is interesting. It was an- lease of some persons without 
requiring money bail and to ena­

nounced the day after the State ble authorities to hold others for 
Senate passed, by a 30-3 vote, a 
bill to put the consitutional limited periods without the op­

tion of bail "when a court deter-
changes into effect. mines that such action is neces-

It's been a lor.g wait for Wis- sary to protect the communi­
conslOites, who voted 505,902 to ty ... " 
185,405 in favor of the amend- Protect the community -
ment last April. It's been an that's the issue. The citizenry 
even longer wait for Mr. and has shown its concern about via­
Mrs. Robert Esser. Racine par- lent crime, habitual criminals 
ents of 22-year-old Joanne Esser, and people who resort to viol- . 
whose tragic death started the ence while they are out on bail 
move to amend the State Consti- awaiting trial for other violent 
tution. Miss Esser was rnped crimes. 
and murdered by a man who had An amendment designed to 
been free on low bail after being protect the community is a good 
charged with several sex.ual as- amendment. The concern now -
saults. providing the Assembly also pas-

"!t's justice delayed," said ses the bill and the governor 
State Sen. James Rooney. signs it - is that courts don't 
"Thank God, it wasn't justice de- abuse the amendment and use It 
nied." as a vehicle to deny individual 

His sentiments are echoed rights. 

From: Racine, Wisconsin 
Journ a 1-Ti mes 
March 31, 1982 
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APPENDIX F 

Justice for public· 
must be considered 

(First of two parts.) 

MAYBE, just maybe, the 
nation will now begin to 
move toward a justice system 
geared a little less in favor of 
the "rights" of the accused 
and more toward protection 
of the public. 

This was implicit in Presi· 
dent Ronald Reagan's anti­
crime speech in New Orleans 
this week, especially in two 
areas which these editorial 
pages have long contended 
abuses are rampant: 

- The matter of bail. 
' .. 

- The matter of the exclu­
sionary rule. 

Federal bail procedures 
fail in one major respect. 

And that Is in'the fact that 
the only matter supposed to 
be considered in the Betting 
ot bail for the accused - or 
even someone who has been 
convicted and is appealing -
ta the question of whether he 
will appear In court to an­
swer the charges. 

No matter that he's threat· 
ened someone's life, no mat­
ter that he has once again 
been accused of a crime 
while on original bail, if the 
prosecutor can't show the de­
fendant is likely to skip town, 
the judge must under federal 
law grant bail. 

It's an absolutely ridicu­
lous provision. 

And President Reagan, in 
line with the just-rel~ased re­
port of the Attorney Gener­
al's Task Force on Violent 
Crime, calls for the amend­
ment of the law to provide 
that the court can refuse to 
set bond if the accuaed is 
found to be dangerous or i. 
lijtely to comz:n\t W)other 
crime. 

Particularly should this be 
so, said the Task Force, when 
the accused has been found 
guilty and is simply waiting 
on the results of his appeal. 

As to the second matter, 
the Task Force found: 

"The fundamental and Ie­
gitimat.e purpose of the ex­
clUSionary rule - to deter 
illegal police conduct and 
'promote respect for the rule 
of law by preventing illegally 
obtained evidence from being 
used in a criminal trial - has 
been eroded by barring evi­
dence of the truth, however 
important, if there is any in­
vestigative error, however 
unintended or trivia1." 

Hear! Hear! 
Murderers have gone free, 

rapists unpunished, robbers 
released because some police 
officer during the course of 
an arrest or thereafter ne­
glected to dot some "i" or 
cross some "t" of investiga­
tive rules. 

The truth is what's wanted. 
And in pursuit of the truth, 

as the Task Force says, such 
evidence should be consid­
ered if the officer obtained it 
while "acting in the reason­
able, good faith belief' that 
he was following constitu­
tional principles. 

Many of the other things 
President Reagan said Mon­
day are important as well, 
principally his strong asser· 
tion that individuals must be 
held responsible for their ac­
tions and that justice must be 
"swift and sure." 

But the reform of both ball 
practices and the exclusion­
ary rule are absolutely vital 
to the success of any anti­
crime program. 

From: Pensacola, Florida Journal 
Septembe r 30, 1981 . 
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APPE1WIX G 

ViqJ~nf sij'~pecJ.s: 
{~'. j~Jl or '~on bail? . 
. . we live, in .an increasin~ly yiolent society, or sa it : .. : But, how ca~ w~ possibly justify tilt! ar?itrary jailing of 
~ms. How wlll we deal Wl~ It? ev~ryon~ who might be dangerous, the mnocent and the 
~ "One of the stickiest problems of a sorry lot invQ.lves gu!lty ahk~? We can't. Each small encroachment on the 
pr~ial detention of accused cri~inals:.ls'it just to1ock :: pe~sonal hberty of some eats away at the freedom of :up auspects thought dangerous to protect society from : everyone. '\ 
:cr:imes they might commit if they were freed on bail?:" :P~rt of the solution may be to speed up the system of 
'" Warr~n Burger, chief justice, of the United States, :' justic~:. Fewe~ crimes would be crimmi~ted by those out 
'thmks It IS. lie has sa10 "preventive aetenuon" '5 . on1>ad If the time between arrest and tnal were shorter. 
necessary, and laws involving bail should be changed tQ It is only a short step from jailing an accused armed 
~r:mit it. . . robbe~ to jaili~g. a dissident. suspected of plotting 
: The way things work' now of course de facto te~~onsm. And It IS an even shorter step after that to 

;preventive detention is a reality _ if a judge thinks a jallIng anyone who would speak out in opposition to thos/ 
:sijSpect might be a danger to others, the judge simply m power. 
;setS bail so high there's no practical chance the 
::def.endant can come up with the money. That's of shady 
:: legality; hail is only supposed to be high enough to insure 
:: the defendant's appearance at future court sessions, not 
:' impossibly expensive. But Mr. Burger would go even 
:; farther and permit judges and police officers to openly 
~ det~rmine who goes free. and who doesn't 
: We don't agree. We suspect that if police and courts 
:begin nibbling away at the inconspicuous edges of rights 
:guaranl.eed each of us by the Constitution, the nibblers 
:won't stop. and we won't be able to stop them. The 
'presumption that everyone is innocent until proven 
. guilty is a cornerstone of our freedom. And to jail 
: presumably innocent persons - for months, even for 
: years, considering the deplorable state of our court 
. system -merely because someone, somewhere suspects 
- they may commit another crime while out on bail is to 
:: trample on inviolable rights. 
:' There i.$ a problem with our argument that must be 
:. faced. We separate. human emotions from idealistic 
: justice. but that is easy to accomplish in intellectual 
;. terms. What happens when you or someone you know - a 
:: husband, mother, good friend, boss, neighbor - is hurt or 
:~ killed by an accused defendant out on bail, possibly {or 
:. the very offense he was first charged with? How can the 
: court system turn dangerous men and women loose to 
; continue their depredations while awaiting excruciating-
:.~ 11 ~low justice? I 

FY'~m: Albany, New York 
KIl; ckerbocker News 
March 4, 1981--
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CHAPTER I. INTRODUCTION 

The handling of defendants after arrest and before trial has become 

a controversial issue facing our criminal justice system. Central to this 

controversy is the question of how to treat defe~dants who are perceived 

to be dangerous. Release of such defendants on bail has been met in recent 

years with strong criticism from sectors of the criminal justice system, 

the public and the mass media. 1 Inherent in their criticism is a profound 

challenge to this country's traditional view of bail. 

1raditionally, courts have held that all defendants except those charged 

with capital crimes have a right to bai I, unless they are found likely 

to flee if released. The emerging view on dangerousness holds that a separate 

finding--that a defendant's release would endanger an individual or tha 

community--should also be grounds for denial of bail. This point of view 

is gradually working its way into the fabric of American law. Since the 

mid-1960's, 32 states and the District of Columbia have passed legislation 

allowing same degree of restriction on the pretrial release of defendants 

who are considered "dangerous".2 These restrictions range from conditions 

imp~sed on that release to outright detention without possibility of bail. 

ISee, for example, Warren E. Burger, "Annual Report to the American Bar 
Association," February 8, 1981 and Attorney General's Thsk Force on YiQlent 
Crime; Final Rewrt (Washington, D.C.: U.S. Department of Justice, 
August 17, 1981). 

2These states are Alabama, Alaska, Arizona, Arkansas, california, Colorado, 
Delaware, Florida, Georgia, Hawaii, Illinois, Indiana, Iowa, Maryland, 
Massachusetts, Michigan, Minnesota, Nebraska, Nevada, New Mexico, New York, 
North carolina, Rhode Island, South carolina, South Dakota, Tennessee, 
Texas, Utah, Vermont, Virginia, Washington, and Wisconsin. 

1 
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The provisions of these laws and their impact on crime and the criminal 

justice system are the focus of the present study, conducted by Tbborg 

Associates and commissioned and funded by the National Institute of Justice, 

U.s. Deparbnent of Justice. 

Another part of this study summarized the major provisions of the 

33 state "danger laws".3 This monograph examines the major legislative 

development of 10 danger laws, the 10 enacted or significantly modified 

during the years 1981-1982. It looks at the perceptions and expectations 

that surrounded these laws at the time of their development and seeks to 

answer the following questions: 

• What events, problems or needs prompted the introduction 
and passage of recent danger laws? 

• 

• 
.. .. 

Who supported the passage of danger legislation? Who opposed 
it? What arguments were raised on either side? 

What was the role of public opinion? HOw did public opinion 
manifest itself? 

What factors influenced the final wording of these bills? 

What impact was anticipated to result from their passage? 

'This report does not attempt to provide quantitative answers to the 

questions it poses. Rather, it illustrates in case study fashion both 

the common elements that underlay the development of this legislation and 

some of the particularities that characterized the legislative process 

in individual states. It is based on interviews with two or three key 

legislators or criminal justice personnel in each state who helped to draft, 

influence or oppose. local danger legislation. (The questionnaire used 

3Public Danger as a Factor in Pretrial Release: A CbmDaratiye Analy~i~ 
of State Laws, Tbborg Associates, Inc., Washington, D.C., April 1985. 
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to guide these interviews appears as Appendix A.) Where available, testimony, 

legislative records and other written documents were also consulted. The 

10 states exrunined are Arizona, california, Cblorado, Florida, Georgia, 

Indiana, Massachusetts, New York, Tennessee and Wisconsin. 

It should be noted that the focus on states which significantly changed 

their laws in 1981-1982 limits the universality of the findings. States 

that enacted pretrial release laws in recent years were probably not responding 

to the same factors that influenced earlier danger legislation. ~ime 

rates may have changed, the political climate altered or new circumstances 

arisen, such as jail and prison overcrowding, that did not impact earlier 

policies concerning detention and release. In addition, later laws were 

written in the light of prior experience; they had the benefit of earlier 

efforts, both successful and unsuccessful. For all these reasons, the 

findings presented in this monograph do not reflect the whole spectrum 

of debate and law;naking about pretrial release. HOwever, they do represent 

a distillation of recent experience. 

The 10 states examined in this monograph present an interesting variety 

of features. They are geographically diverse and include both urban centers 

and predominantly rural areas. States pursued different approaches to 

passing danger legislation, with same utilizing voter referenda while others 

worked solely through their state legislatures. In same cases the laws 

examined here represent a first attempt to deal legislatively with the 

issue of pretrial dangerousness; in others, they constitute a revision 

of existing law. While this diversity strengthens the study, in fact a 

more pragmatic concern guided the selection of states. Reliable data on 

.legislative efforts could be obtained only on relatively recent events, 
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due to the volume of issues handled each year by legislators and the inadequacy 

of legislat~ve archives in some jurisdictions. The years 1981 and 1982 

were chosen for this reason, and selection of the states was dictated by 

selection of the time frame. 

A brief summary of the legislative changes enacted in each state follows, 

to orient the reader to the subsequent discussions. 
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II. CHANGES ENACTED IN STATE DANGER LAWS, 1981-1982 

This chapter provides a brief summary of the changes in pretrial release 

la~ that were enacted in 1981 and 1982 in the 10 states under study: 

Arizona, california, Cblorado, Florida, Georgia, Indiana, Massachusetts, 

New York, Tennessee and Wisconsin. 

Arizona: A constitutional amendment passed in 1982 modifies earlier 

release practices. Prior to the amendment, the right to bail was denied 

where defendants were charged with capital offenses or with felonies committed 

on bail fram a prior felony charge. The 1982 runendment adds the provision 

that bail can be denied to persons charged with a felony if there is sufficient 

evidence that the person has committed the offense, if the person poses 

"a substantial danger to any other person or the coommity ••• " First-offense 

felony arrests are thus subject to pretrial detention if a finding of danger 

is made. A special hearing is required, and pretrial detention is limited 

to 60 days. 

california: california passed a constitutional amendment in 1982 

expanding the state's right to detain dangerous defendants pretrial. The 

california runendnent permits denial of pretrial release to persons charged 

with violent (elonies, or with any felony when the defendant has threatened 

another person with great bodily harm, and where the court has found substantial 

likelihood that release would result in great bodily harm. "Clear and 

convincing evidence" is required; however, no special hearing is convened 

to hear arguments on the question of dangerousness. 

COlorado: Cblorado's danger law allo~ the denial of bail to defendants 

charged with crimes of violence when the court finds (1) that proof is 
5 
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evident or the presumption great that the crime was committed; (2) that 

"the public would be placed in significant peril" if the defendant were 

released on bail; and (3) when the defendant allegedly committed this crime 

of violence while on probation or parole from a prior conviction for a 

crime of violence; while on bail for a prior crime-of-violence charge for 

which probable cause has been found; or subsequent to two prior felony 

convictions, or one such conviction if it was for a crime of violence. 

An initial hearing must be held within 96 hours of arrest and with public 

notice, and the defendant must be brought to trial within 90 days after 

the denial of bail. This amendment to the COlorado State COnstitution 

was passed by the electorate in 1982. 

Elorida: A constitutional amendment passed ~n 1982, enabling legislation, 

and changes in the court rules all became effective during the course of 

1983. Their effect is to permit the detention of defendants charged with 

dangerous felonies, when several danger-related findings are made. These 

findings are: (1) substantial probability that the defendant committed 

the felony charged; (2) the circumstances of the crime indicate "disregard" 

for the community's safety; (3) no conditions of release could protect 

the community from the risk of physical harm to persons; and (4) the defendant 

has a prior conviction for a crime punishable by death or life imprisonment, 

or a prior conviction within 10 years for a dangerous crime, or was on 

probation, parole or bail for a dangerous crime at the time of arrest. 

The court rules require that the need for detention be shown "beyond a 

reasonable doubt." 

Geor~ia: Georgia's danger law, enacted by the State Legislature in 

1982, denies persons charged with any of eight enumerated felonies the 
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right to bail, if the person has previously been convicted of one of the 

enumerated felonies or if the present arrest occurred while the defendant 

was on parole or probation, bailor own-recognizance release fram one of 

the enumerated charges. Defendants meeting these criteria may petition 

the SUperior COurt for release; in order to be granted release, they must 

demonstrate that they pose no significant threat or danger to any person 

or to the community or to any property in the community. 

Indiana: The State Legislature in 1981 passed an act that allows 

bail to be revoked if a defendant is charged with a felony or a Class A 

misdemeanor while on pretrial release fram any pending charge. Bail may 

also be revoked for defendants who, while on bail, violate any condition 

or their release order; thus, if good behavior is a condition of release, 

rearrest on any charge can become grounds for detention. "Clear and convincing" 

proof is needed for revocation of bail, but no special hearing on dangerousness 

is required. 

Massachusetts: Defendants charged with any offense while on pretrial 

release may be detained for up to 60 days, if a finding of dangerousness 

is reached and detention is found necessary to "reasonably assure the safety 

of any person or the community." A special probable cause hearing is required. 

The law was passed by the legislature in 1981. 

New York: Bail denial and detention for up to 90 days are permitted 

where a defendant is charged with committing a Class A or violent felony 

while on pretrial release. Class A felonies include murder in the first 

and second degree and arson, kidnapping and drug sales in the first degree. 

MOre than 35 crimes are categorized as violent. A special hearing is required; 

findings of future dangerousness are not. The law was enacted in 1981. 
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Tennessee: Tennessee's danger law, passed by the State Legislature 

in 1981, calls for bail to be set in all cases of crime on bail at not 

less than twice the customary level. No special procedures are required. 

Wisconsin: All defendants are assessed for potential danger to the 

community; dangerous defendants may be released on monetary or non~netary 

conditions. Special provisions apply to defendants charged with first-degree 

murder, first-degree sexual assault, or with committing or attempting to 

commit a violent crime, when the defendant has previously been convicted 

of committing or attempting to commit a violent crime. Release may be 

denied in these cases, after a hearing and a finding of dangerousness. 

In addition, good behavior is always a condition of pretrial release; a 

violation--that is to say, rearrest-;nay lead to an increase in bailor 

other alterations in the conditions of release. If the alleged violation 

is a commission of a serious crime, release may be revoked. These provisions 

were authorized by a constitutional amendment in 1981 and were spelled 

out in enabling legislation passed in 1982. 
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III. ORIGINS OF DANGER LEGISLATION 

In seeking to understand the significance of recently passed danger 

laws, this study looked first at the events and the forces that put pretrial 

dangerousness and crime-on-bail onto the legislative agenda. Legislators 

and other respondents interviewed were asked to rate the impact of public 

opinion, news media coverage, and special-interest lobbies such as victims' 

rights groups in initiating danger laws. In addition, open-ended questions 

were raised about the origins of and support for this type of legislation. 

A variety of answe~s were received. Pressure fram constituents in response 

to specific incidents of crime-on-bail was frequently cited as a contributing 

factor; so was constituent pressure on issues of crime in general. High 

public awareness of crime and of specific crimes also reflects the media's 

indirect role. Other commonly cited factors were the initiative taken 

by an individual legislator and leadership fram other government officials, 

including mayors, governors and state's attorneys. 

In three of the 10 states examined--Arizona, Indiana and Wisconsin-­

danger legislation was drafted in direct response to a specific instance 

of pretrial crime. Several common elements characterize these cases. 

All involved crimes committed by defendants on bail. The crimes were brutal 

murders committed as the CUlmination of rape or robbery. All were widely 

publi~ized in the news media, and all led to an outpouring of public protest 

that clearly impacted on the passage of danger 1~6islation. 

The decisive impact of public opinion is most vividly illustrated 

in the passage of Wisconsin's danger law. There a young v.anan was raped 

and then murdered by a defendant at liberty on pretrial release fram two 
9 
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pending rape charges. The victim's parents undertook a cwnpaign to change 

the state's pretrial release laws, a cwnpaign whicb evolved into a drive 

to wnend the State Cbnstitution. The fwnily's efforts received extensive 

media coverage, not only in Wisconsin but nationally, and are widely credited 

as the determining factor in putting pretrial detention on the ballot and 

securing its passage. 

Even where no specific incident of crime-on-bail galvanized the public, 

a more diffused sense of concern about crime appeared to influence the 

passage of danger legislation. COmments to this effect were made by legis­

lators, prosecuting attorneys or members of judiCial reform committees 

in almost every state polled. In the words of a Georgia legislator who 

authored a successful danger bill, "the populace at large is very concerned 

about crime. The increase in crime and the apparent inability of the criminal 

[justice] system to stem the flood is one issue that gets an immediate 

and intense reaction from voters." 

This public concern about crime led in California to a "grass roots" 

movement for legislative reform. Former tax crusader Paul Gans organized 

a voter initiative campaign there to put on the ballot a constitutional 

amendment proposing sweeping changes in the criminal law. One of these 

changes would have made "public safety" the pr imary cons ideration in sett ing 

bail. Amore limited bail denial amendment, drafted in the State Legis­

lature, was also placed on the ballot. While the more moderate version 

out-polled the Gans proposal, the Gans-Ied initiative was successful in 

assuring that one bail-denial measure, if not another, 1NQuid bec~~e law. 

The role played by the state legislature is another variable in the 

development of danger legislation. In same cases, a single legislator 
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has been instrumental in raising the issue of defendant dangerousness or 

in securing the passage of a bill. This seems to have been the case in 

Georgia, where a first-term representative raised the issue of bail denial. 

He did so as a result of his door-to-door electoral campaign, which revealed 

vehement citizen concern about perceived leniency of judges. While the 

subsequent development of the Georgia bail-denial law c~ to be influenced 

by other sources, the efforts of this one legislator appear to have initiated 

the debate. Similarly, in Tennessee, a single legislator appears to have 

played a major role by drafting danger legislation in a form that the State 

Legislature found palatable. Bills had been introduced into several earlier 

legislative sessions to deny the right to bail for crime on bail, but none 

had progressed beyond the Judiciary COmmittee. This legislator, working 

fran his personal belief that bail "was never intended for lIllltiple offenses," 

authorized a bill requiring that bail for a defendant with a pending case 

be set no lower than twice the customary level. The bill passed handily. 

Other government entities may also provide influential guidance to 

legislative bodies. It is not unusual, for example, for a state's attorney's 

office to draft crime-related legislation. Ari zona's constitutional amendment 

on pretrial dangerousness was submitted by the State's Attorney's Office. 

Indiana's danger law was drafted by a praninent district attorney; COlorado's, 

by the State District Attorney's Association. Appointed study commissions . 
on judicial reform may also fOrlIlllate legislative proposals: the GOvernor's 

Task Force on ~iminal Justice Reform in Florida took the lead in designing 

danger legislation and submitting it to the State Assembly. In Georgia, 

the ~iminal Justice COordinating Cbuncil picked up a legislative effort 

introduced by a neophyte legislator and lobbied on its behalf. 
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Finally, prominent elected officials may press for bail legislation 

as part of their own agendas. This was the case in Massachusetts, where 

then-Gbvernor Edward King proposed a danger law as part of his electoral 

"anti-crime" platform; the danger bill was drafted by his legal counsel. 

Similarly, Mayor Edward KOch of Now York ~ndorsed the concept of preventive 

detention as part of his criminal justice platform. The bail revocation 

statute passed by the State Assembly was, according to one legislator, 

"the closest thing he [Koch] was able to wring out of the legislatul·e." 

Public perceptions concerning bail and dangerousness seem to be both 

reflected and intensified by the mass media. Newspaper coverage of the 

issue of defendant dangerousness was the subject of an earlier monograph 

in this study ~nd so is not addressed here; however, two observations bear 

inclusion. 4 One is that media coverage of specific instances of crime-on-bail, 

especially sensational crimes, was rated frequently in the legislative 

history interviews as having a "moderate" to "high" impact on the develoJ;ment 

of state danger legislation. 

The other point--one raised by a state legislator who opposed his 

state's (~nger la~-is that the news media more frequently discuss the 

sensational aspects of' a crime than the canplex issues that under lie its 

4pyblic LBn~er as a Factor in Pretrial Release; ~paper Cbver~e 
of IIPretri~l PaD~errt, 'Ibborg Associates, Inc., Washington, D.C., 
April 1983. Among its conclusions: The issue of pretrial release 
of potentially dangerous defendants received newspaper coverage 
in 43 states during the time period examined (late I980-early 
1983). Local pretfial release practices and state legislation 
to restrict pretrial release together accounted for almost 80 
percent of this coverage; actual documenta:tion ot cases of 
crime-an-bail comprised only about 10 percent. Editorial opinion 
ran t\\t)-and-a-half to one in favor 01 some restriction on pretrial 
release for potentially dangerous defendants. 
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disposit ion. As a result, news coverage can contribute to the perception 

that sensational crime is beyond control. A contributing factor in this 

regard is that criminal justice systems are not featured in the news media 

\Y.hen they function routinely, for example, when a defendant is released 

on bail and does not commit a crime. After all, systems are not newsworthy 

if they work as planned. In addition, news media rarely seek out opportunities 

to discuss issues such as the right to bailor other topics that might 

influence public debate on criminal justice reform. 

While support for danger laws has been widespread among legislators, 

the general public and the news media, there has been opposition. This 

opposition has been JOOst consistently raised by defense attorneys and civil 

liberties' advocates; where active pretrial services agencies exist, they 

too have often played an active role testifying against detention or other 

pretrial restrictions. Essentially, opponents of pretrial detention raise 

three arguments. The first is constitutional: that committing a defendant 

to jail without a judiCial finding of guilt erodes the presumption of innocence 

which is at the heart of Anglo-American law. This argument challenges 

the assumption that future crimes can be predicted and calls for defendants 

to be incarcerated only as punishment for crimes proven to have been c~~itted, 

not in anticipation of future acts. The second argument is both humanitarian 

and pragmatic. It notes that restrictions on pretrial release add to the 

already serious problems of jail overcrowding and increase the burden on 

already overworked courts. Finally, opponents of danger laws point out 

that existing research has failed to demonstrate that more stringent pretrial 

release measures will result in a decrease in crime. 
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The following section scrutinizes IOOre closely the legislative process 

in four states, focusing on the period between introduction of a bill and 

its passage into law. It exrunines who supported danger legislation, who 

opposed it, and what were the results in Indiana, Massachusetts, Wisconsin 

and Colorado. 
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IV. THE ROLE OF LEGISLATIVE DEBATE: FOUR CASES 

The process of advancing legislation from proposal to law is a crucial 

stage in the formulation of policy, and one wh~re the public often has 

little direct say. Rather, it is an arena ~~re legal specialists and 

key political figures lock horns over the technical details that actually 

determine the content of a law. In the development of legislation concerning 

pretrial release, states' attorneys, public defenders, judges, legal aid 

lawyers and advocacy groups such as ACLU chapters and victims' rights groups 

may playa role. HOwever, these forces can array themselves in a variety 

of coobinations and with differing results. The follO'.~ing examples are 

selected to illustrate the point. 

Indiana's danger law was drafted by the elected prosecutor of Marion 

Cbunty, the county which encompasses Indianapolis, the largest city in 

the state. The prosecutor reportedly played a major role in securing the 

law's passage. He worked closely with the criminal Law Study COmmission, 

an advisory body ~nose members are citizens, legislators, judges and lawyers 

appointed by the governor. The Cbmmission's Executive Director is politically 

close to the Marion Cbunty prosecutor and works part-time under him as 

a Deputy Prosecutor. The COmmission finnly backed the bill. Also supporting 

the danger bill were a victims' rights organization and the local newspapers. 

Opposition to the bill was raised by the Public Defender Cbuncil, whose 

Executive Inrector also sat on the criminal Law Study Cbmmission; he himself 

assessed his opposition as having little impact, given the conservative 

climate of the st!lte. 

15 
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Indiana's law makes revocation of bail subject to a finding that the 

alleged crime "daronstrates instabi Ii ty and a disdain for the court's authori ty 

to bring [the defendant] to trial." This unusual language is not found 

in any other state's danger law. It was drawn from an Indiana Supreme 

Cburt case and was incorporated into the danger statute as a means of bolstering 

the bill's likelihood of passage. The law in its final form calls for 

revocation of bail for defendants charged with a felony or serious misdemeanor 

committed while on bail, or with any bailable offense committed while on 

probation or parole. The State Legislature is said to have wanted to deny 

bail entirely to violent offenders, but the State Cbnstitution permits 

denial of bail only in cases of murder; thus, constraints established by 

the State COnstitution were a major determinant of the wording of the law. 

The GOvernor of Massachusetts, Edward J. King, sponsored that state's 

danger law, which permits detention for up to 60 days for crime-on-bail 

offenses. 'The Chvernor, known for being "tough on crime," proposed this 

law to the State Legislature as part of an election-year platform which 

included a nwroer of "anti-crime" planks. Extensive research was devoted 

to the bill's formulation. Federal proposals for preventive detention 

were reviewed, as were existing statutes from other states and the pretrial 

release standards established by the American Bar Association (ABA) and 

the National Association of Pretrial Services Agencies (NAPSA). Input 

in drafting the bill was sought from the Pretrial Services Resource center 

(PSRC) as well as from the Massachusetts Civil Liberties Union. The Chvernor's 

support played a major role in the bill's passage; other influential support 

came from a retired chief justice of the Superior COurt, from other judges 

and from district attorneys. 'The Chvernor's legal counsel, who actually 
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drafted the bi 11, noted that outspoken support from Olief Justice Burger 

of the U.S. Supreme Cburt for preventive detention helped create a more 

receptive atmosphere for danger legislation. 

Opposition to the bill, mounted by the Massachusetts Civil Liberties 

Union, the Association of Criminal Defense Lawyers, and the Office of Bail 

Administration, concentrated on efforts to strengthen procedural protections 

for defendants, as efforts to defeat the bill seemed totally unrealistic. 

Wisconsin's constitutional amendment to restrict pretrial release 

was ratified directly by the voters. HOwever, the precise parameters of 

the law and its required procedures were established by the state Legislature 

through implementing legislation. This legislation was shaped by an unusual 

coalition of liberal legislators, judges, district attorneys and private 

attorneys, who set out to draft the danger law in terms as narrow as possible. 

They were led by the District Attorney of Milwaukee, President of the Wisconsin 

District Attorneys' Association. Dncam[ortable with the concept of preventive 

detention but recognizing that a detention bill faced inevitable passage, 

he spearheaded a suc~essful attempt to limit the law's scope. The result 

is a law which applies to only a small number of dangerous or violent crimes~ 

requires a high level of proof and utilizes a complex hearing process. 

According to a high-·ranking member of the Wisconsin judiciary, the final 

draft of the bill was passed ssa "law-and-order" measure that Y.Ould permit 

judges to impose preventive detention; yet, apparently because it is both 

so narrowly drawn and so complex, it is almost never used. 

Cblorado's constitutional amendment, in contrasts generated little 

controversy and sailed through both houses of the Legislature almost unnoticed. 

In fact, in the words of the Executive Director of the Cblorado Civil Liberties 
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Union, "those of us who resisted this [danger legislation] were not at 

all organized •••• We were not properly alert. We missed it." The Civil 

Liberties Union and the Public Defender's Office ultimately testified against 

the bill at its final hearing, but without effect. The danger amendment 

was sponsored by a State Representative who believed that "there were people 

who committed violent crimes who were being released •••• l felt they shouldn't 

be out on the streets." The bill attracted numerous co-sponsors in the 

Legislature, including the Speaker of the BOuse, and passed and was present.ed 

to the voters in its original forrn. The amendment was adopted in the popular 

vote by a huge margin. 

These case studies illustrate the variety of ways in which laws to 

reduce pretrial dangerousness have been proposed and enacted. The next 

section considers the impact from their passage. 

I 
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V. IMPLEMENTATION OF THE DANGER LAWS 

Finally, to conclude the legislative history interviews, the 

question of impact was raised. Once la~~ are enacted to restrict the pretrial 

release of dangerous defendants, what is achieved? The question, in fact, 

encompasses many issues: lbw frequently are the "danger laws" invoked? 

Does their use actually result in detention? If so, have they caused a 

measurable change in detention rates? In crime rates? In jail overcrowding? 

.In court ~rkload? What is the public response, once these laws are passed? 

Do the laws provide added protection or a sense of security to those they 

are designed to protect? Although the interview results do not provide 

definitive answers to these questions, the responses were sufficiently 

uniform to permit some generalizations. 

First, it should be noted that inquiries to legislators about implemen­

tation of the bills they sponsored provided little information. The average 

legislator apparently had little involvement with the legislation after 

it became law and received little feedback as to its effect. As a consequence, 

legislators by and large were unable to evaluate the effectiveness of the 

legislative remedies they had created and helped to enact. 

When questions of impact were posed to criminal justice practitioners, 

they often resulted in conflicting responses. Persons who had been involved 

in drafting legislation or lobbying for it tended to believe that the product 

was a useful and utilized tool. People who had opposed the same legislation 

tended to believe that it was neither. HOwever, an overall consensus did 

emerge, that spanned the states surveyed and that united persons holding 

differing philosophi.n.~l and institutional perspectives. This consensus 
19 
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is that, for better or for worse, the danger laws are not being used on 

a consistent basis in any of the 10 states exrunined. In fact, they are 

used only sporadically in those states where they are invoked at all. 

This perception was reinforced by spot checks with district attorneys and 

pretrial personnel, who generally reported that the laws, where they are 

being utilized, are called upon infrequently, perhaps two or three times 

a month at most. 

A variety of reasons were suggested to explain why these laws--passed 

in the midst of intense public concern and often by substantial or landslide 

margins--today remain virtually unused. One reason is that some of these 

laws were intended to be used infrequently. As a district attorney in 

california explained about california's danger law: "you use it in those 

one or two cases a year where you need it •••• Abuse of a statute like that 

leads to its demise; denial of bail is contrary to centuries of legal think­

ing." ~afted so that they apply to a limited range of offenses, requiring 

high levels of proof, and sanctioning a severe infringement on the liberty 

of a person not yet convicted, these laws are kept in reserve for extremely 

grave cases, according to this respondent. 

Another reason commonly cited for lack of use of the danger laws is 

inertia: the slowness of institutions to change established ways of operating. 

As a staffperson for Georgia's ~iminal Justice Cbordinating Cbuncil observed, 

"once a law has been passed, for it really to be implemented in this state, 

if there's not sane sort of public outcry about it, takes two to four years. 1I 

The difficulty of keeping up-to-date on new legislation and the absence 

of training programs to help prosecutors identify and implement new laws 

were among the reasons he suggested to explain this time lag. Besides 
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lack of familiarity, simple resistance to change may inhibit the adoption 

of the danger laws. In Indiana, according to a prosecutor there, judges 

are reluctant to revoke bond on dangerous defendants; instead, they continue 

to set bond according to a bond schedule, reflecting the nature of the 

charge and not the particular characteristics of an individual charge or 

defendant. According to this informant's pessimistic assessment, the most 

likely means of introducing change into his state's judiciary is "attrition." 

Another reason given for lack of use of the danger laws is that many 

of them involve invoking procedures which are perceived to be cumbersome 

and time-consuming. For instance, where a hearing is called for to establish 

a defendant's dangerousness, a number of findings may be required that 

may be difficult to prove. The state may be required, for example, to 

demonstrate with clear and convincing evidence that the defendant poses 

a substantial danger to the community such that no conditions of release 

would reasonably assure the community's safety. The hearing may also be 

viewed as disadvantageous to successful prosecution of the case, in that 

prosecutors must first obtain and then disclose substantial amounts of 

evidence far earlier in the judicial process than would otherwise be required. 

This can lead to unwillingness to invoke the danger law, if some simpler 

means of detaining dangerous defendants can be found. 

Herein lies M1at may be the fundamental answer to the question of 

non-use of the danger laws. A simpler means of detention does exist, and 

has been in use in most jurisdictions for decades. It is the use of high 

money bond. In virtually every state surveyed, respondents voiced the 

observation that judges continue to do "what they have always done": set 

high bond to detain defendants they think are dangerous. 
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Prosecutors as well as judges often take the srune approach. A district 

attorney in california, asked whether he would seek to apply california's 

constitutional runendment to achieve denial of bailor push for high money 

bond, replied that he would "use whichever is n~st advantageous." A colleague 

noted that in cases where he was unable to demonstrate a defendant's dangerous­

ness clearly enough to persuade a judge to set a high bond, it would be 

unlikely that he would be able to demonstrate it to satisfy the danger 

law either. Given that situation, and given the reluctance of judges to 

invest the time required for a danger hearing, he would opt for requesting 

high bail, knowing that in most cases he would be "able to get bail set 

at a high enough level to obviate the need" for more involved proceedings. 
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VI. OONCLUDING REMARKS 

!he danger laws passed in 1981 and 1982 illustrate the variety of 

origins, of pathways and even of content that such legislation can assume. 

Beneath this variety, however, lies common ground: a willingness to set 

new limits on the rights of defendants' pretrial release. While different 

viewpoints on the issue still contend for public acceptance, it seems clear 

that the viewpoint in the ascendance is that represented by the growing 

body of danger laws. !his view holds that the likelihood of future crime 

is so great, and so apparent, for certain defendants that it warrants denial 

of the traditional right to presumption of pretrial release. It also implies 

that a definition or description of who and M1at is truly dangerous at 

the pretrial stage can be drawn with enough accuracy that the rights of 

the non-dangerous are not impaired. 

Legislative support for this point of view has been enhanced when 

restrictions on pretrial release are accompanied in the law by procedural 

safeguards for defendants' rights. Such elements as required findings 

of probable cause or of potential danger, special hearings, and a specified 

stand~rd of proof are credited by a number of legislators with removing 

the legislative designation of dangerousness frOOl the stigma of arbitrariness. 

In addition, a limit on the time a defendant may be detained pretrial is 

seen as assuring due process. With the incorporation of these and other 

procedural safeguards, lawmakers frOOl a variety of philosophical backgrounds 

have found danger bills to be suitable lor their support. And voters have 

shown themselves to be at least as enthusiastic as their lawmakers in their 
23 
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support for pretrial danger laws. 

Despite the strong feelings that surround the issues of pretrial release 

and detention, and the high degree of public and legislative support for 

danger laws, a constructive response cannot automatically be assumed-to 

lie in the direction of legislating "more of the srune." The authors of 

existing laws cannot assess their respective laws' efficacy; in fact, legis­

lators were quite frank in admitting that they have little idea what impact 

their legislative remedies actually now provide. Hence, there is a need 

for objective evaluation of the practices that courts apply to potentially 

dangerous arrestees. Only then can reasonable conclusions be drawn, either 

about what is being done or what should be done to control the problem 

of pretrial crime. 
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LEGLSLATLVE HISTORY OF DANGER LAWS 

TELEPHONE INTERVIEW GUIDE 

Hello .. My name is Barbara Gottlieb; I work with TobQrg Associates in 
Washington, D.C.; and we are conducting a study on b~il reform and 
pretrial release. 

I understand that you played a major role in the draft.ing/enactment of 
(State) 's pretrial release law in (Year). I would like to ask you 

about this law, how it was developed and why. 

1. The first question asks about your involvement in the drafting and 
passage of (State) 's pretrial release law. 

-At what point in the process did you first become involved? 
-What was your position at that time? 
-How did you, personally, get involved with the danger issue? 
-How major a role did you play in the l~w's drafting? 

2. How familiar would you say you are now with the provisions of the current 
pretrial release law? 

3. The law in your State affects the following types of defendants: 
(A brief synopsis follows of law's scope.) 

-Why was that pool of defendants chosen? 
-Were other defendants considered for inclusion under the law? tIf yes: 

Why were they ultimately dropped?) 
-Were other types of restrictions considered for controlling dangerous 
defendants? (If yes: Why were they ultimately dropped?) 

-(Where appropriate, ask:) 
--Was any enabling legislation enacted to implement the constitutional 

amendment? 
--Were any court rules or Rules of Crlminal Procedure also adopted? 
--Please clarify the section of the law that reads: _______ _ 

4. What were the major factors that influenced the flnal wording of the 
pretrial release law? 

5. I am going to read a list of factors that have influenced pretrial release 
laws in other States. For each factor, please tell me if you think it had 
hi:h, moderate or low impact on the development of the 1egislation in 

iState) . 

a. Media attention to specific incidents of crime on bail; sensational cases. 
b. Media attention to Cflme on bail in general. 
c. Testimony before legislative committees. (Whose?) 
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d. Laws of other States, used as models. 
e. Pretrial release standards developed as models by National Association 

of Pretrial Services Agencies, American Bar Association, or other 
organizations. 

f. Views of national leaders such as Chief Justice Burger, President Reagan. 
g. Views of particular legislators or other State officials. (Wh01) 
h. Views of criminal justice personnel withln the State. (Wh01) 
i. Views of organizations within the State. {Who?) lVictims' groups, bar 

associatlon, ACLU, sheriffs' association ... ) 

6. Who or what was responsible for introduCing danger legislation in the 
first place? 
Who were the major individuals or groups advocating this legislation? 
Who were the major individuals or groups opposing this legislation? 
What were the major points made for and against the law? 
Which seem to have been the most persuasive? 
How did the controversy affect the law in its final form? 

7. While the pretrial release danger law was being developed, how concerned was 
the public about the danger issue? 
How did public concern express itself? 

8. Do you think local newspaper coverage of the danger issue accurately 
reflected public concern about it? If not, why not? 

9. Since passage of this law, has public concern about dangerous defendants 
increased, decreased or stayed about the same? 
Did passage of the law itself affect public fear about crime on bail? 
If so, how? 

10. While the pretrial release law was being developed, was there much concern 
about possible legal challenges to the law? lIf yes: What efforts were 
made to avoid possible legal challenges? ) 
Has the law been challenged Slnce it was passed? On what grounds? What was 
the outcome? 

11. I am going to read a list of concerns that have been raised about pretrial 
release laws in various States. For each one, please tell me if it received 
high, moderate, low Or no concern from the legislature in drafting your law. 

-Need to avoid excessive bail. 
-Erosion of presumption of innocence. 
-Inabil ity t.o predict dangerousness accurately. 
-Standard of proof should be more demanding than "judicial discretion." 
-The law would increase jail overcrowding. 
-The law would lncrease the workload of the criminal justice system. 
-The law provides inadequate due process for defendants. 

12. I am gOing to read you a list of statements that mayor may not reflect the 
impact of the pretrial release law in your State. For each statement, tell 
me if you agree or disagree; and if you agree or disagree strongly or slightly. 
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a. Before the law was passed, the courts in {State) were releasing too 
many dangerous defendants prior to trial. 

b. Today the courts in ~tate) are releasing too many dangerous 
defendants prior to trial. 

c;. As a result of the law, many defendants who are not dangerous are being 
unnecessarily detained prior to trial. 

d. Jail overcrowding is a bigger problem than crime on bail in this State. 
e. Because of passage of the law, pretrial crime in this jurisdictlon has 

declined. 
f. Judges in {State) still set the amount of bail high so as to detain 

dangerous defendants. 

13. The next questions ask you to rate your level of satisfaction wlth the 
current pretrial release law. Flrst, concerning the wording of the law 
itself: Would you say you are very satisfied, somewhat satisfied, somewhat 
dissatisfied or very dissatisfied with it? 
Specifically, what points are you (dis)satisfied with? 

14. Concerning implementati0n of the law, would you say you are very satis­
fied, somewhat satisfied, somewhat dissatisfied or very dissatisfied with 
how it is carried out? 
Specifically, what aspects of implementation are you ldis)satisfied with? 
Do you think the law is used frequently enough? 
Are the appropriate sanctions imposed on dangerous defendants? 
Do judges rely on high money bond to avoid invoking the pretrial 
release law? 

15. Do you think any changes are needed in the pretrial release law or its 
implementation? What would you recommend'? Is anything pending, or 
likely to happen, in the State legis1ature1 
Is there anything else we should know on this subject? 

Thank you very much for your assistance. 

I 
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I. INTRODUCTION 

The professionals who enforce criminal law -- judges, police, pretrial 

services personnel, prosecutors and defense attorneys -- offer an essential 

perspective on pretrial release policy. As criminal justice practitioners, 

they make decisions that determine which defendants will be released prior 

to trial, and which detained. They may do this indirectly, by offering 

testimony or recommendations when criminal justice legislation is formulated 

or policies reviewed. They also do it directly, in the course of their 

professional practice, where they determine for individual cases how the 

existing pretrial release law is enforced. Their impact on policy implementa­

tion is both immediate and concrete. 

The perspectives of criminal justice practitioners are equally vital 

in evaluating pretrial release policy. Their views are informed by experience; 

their judgment results from first-hand, operational knowledge of a criminal 

justice system in action. 1~us, their input is an important component 

in any assessment of pretrial release. 

1bis report presents the findings of in-depth telephone interviews 

with 50 criminal justice practitioners. These interviews were conducted 

in the first half of 1984 as part of a larger study, comnissioned by the 

National Institute of Justice, U.S. Department of Justice, to assess the 

impact of state "danger" laws: statutes which restrict the right to pretrial 

release in an effort to minimize the danger to the community posed by potential­

ly recidivistic defendants. ~iminal justice practitioners were interviewed 

in 11 cities in 8 states, selected to represent a wide range both geographically 

and in tern~ of th2 type of state danger law they have. All eight states 

1 
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permit pretrial detention of "dangerous" defendants; however, the criteria 

for defining dangerousness, the procedural aspects of the laws, and the 

standards of proof required to invoke the laws vary widely. Brief synopses 

of the laws of the relevant states are presented in the next section.1 

The cit i'es where interviews were conducted are Buffalo and Rochester, 

NY, and Miami, FL, in the east; Detroit, MI, and Omaha, NE, in the Midwest; 

Bbuston and Dallas, TX, in the southwest; and Denver, 00, Seattle, WA, 

and San Francisco and Los Angeles, ~, in the west. Paired cities were 

selected in three states to allow us to examine the extent to which local 

legal culture, and not the formal framework of the state's danger law, 

shaped practitioner outlooks. 

We attempted to interview in each city the chief of police, the district 

attorney, a senior public def~nse attorney, the head of the pretrial services 

agency, and the chief judge of the criminal court. Same respondents, notably 

among police chiefs, referred our questions to public relations spokespersons 

or staff attorneys. A few declined or were unavailable to be interviewed; 

hence the total number of interviews was 50 instead of 55. 2 Respondents 

were asked to assess the impact of the existing danger law in their state 

and to describe its implementation. They were also asked how they would 

1Mbre complete summaries of all the existing state danger laws, as well 
as the Federal Bail Reform Act of 1984, may be found in Barbara Gbttlieb, 
Public Danger as a Factor in Pretrial Release; Di~est of State ~, Tbborg 
Associates, Washington, D.C., April 1985. Key components of the laws are 
c~~pared in Barbara Gbttlieb, Public Panger as a Factor in Pretrial Release; 
A Cbmparatiye Analysis of State Laws, Tbborg Associates, Washington, D.C., 
April 1985. 

2TWo public defenders, two police chiefs and one district attorney could 
not be interviewed. 
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define a "dangerous" defendant, and what restrictions they would place 

on such a defendant's pretrial release. 

OUr overwhelming finding in regard to existing state law was that 

traditional bail practices, rather than the relatively recent danger laws, 

provide the mechanism for pretrial detention or release. Most practitioners 

felt that their states' danger laws were invoked rarely and had minimal 

impact. For this reason, the impact of existing danger laws is discussed 

only briefly. Later sections present practitioner views on the dangerous 

defendant independent of the framework of existing law. 

-~I 
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I I. PRACTITIONER VIEWS OF THEIR OWN STATES' LAWS 

While it is generally true that little impact was found from state 

danger laws, same differences do exist among states, and some between different 

cities operating under the srune state law. For that reason, we present 

a brief state-by-state review of the major features of each law and its 

overall use. While we focus on states' powers to detain defendants prior 

to trial, many of the danger laws also provide the option of conditional 

release or other sanctions less severe than pretrial detention. 

NewYorkL The law allows bail revocation where defendants are charged 

with committing a violent or a class A felony while on pretrial release 

from any pending felony. A hearing must be held in which the defendant 

may cross-exrunine witnesses and may testify on his or her own behalf. 

If the court finds "reasonable C8~se to believe" that the defendant comnitted 

a specified felony on bail, the defendant may be detained for 90 days. 

MOre than 35 crimes are classified as violent; they include robbery, rape, 

burglary, and use or threatened use of a gun or knife in the commission 

of a crime. Class A felonies include first and second degree murder, arson, 

kidnapping, and first degree drug sales. 

The consensus among practitioners in both Rochester and Buffalo was 

that their court systems rarely use this law. The most commonly cited 

reason was the relative ease of imposing a high money bond on the defendant 

for the second charge, achieving the desired detention without necessitating 

either the increased workload or the exposure of evidence required by a 

hearing. Practitioners also cited the relative infrequency of serious 

felony crimes on bail. 

4 
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Texas; The law allows denial of bail and detention for up to 60 days 

of any defendant charged with a non-capital felony cannitted on bail from 

a pending felony, or involving the use of a deadly weapon, if the defendant 

had a prior felony conviction. (The law also includes a "habitual criminal" 

clause that applies to felony defendants with two prior felony convictions; 

this category of offenders is not addressed in our study.) In the probable 

cause hearing, the prosecution Illlst prove a "substantial showing of guiltlf 

in the currently charged offense. 

Practitioners in Dallas agreed that the danger law is applied infrequently 

there. In fact, several practitioners were unfamiliar with the law, despite 

the fact that it was established by constitutional amendment, not by statute. 

OUr findings were noticeably different in HOuston. There, practitioners 

seemed familiar with the law and indicated that it was used "frequently." 

They referred, however, not only to denial of bail but also to the use 

of higher bail as a response to defendant dangerousness •. Respondents may 

have been referring, in fact, to the "habitual criminal" law. Regardless, 

the interviews in Ibuston suggested a higher level of concern over potential 

defendant dangerousness and more frequent use of danger-based restrictions 

on pretrial release. 

OlliforniaL "Proposition 4," a constitutional amendment passed sirrul­

taneously with the highly publicized "Victims' Bill of Rights" in 1982, 

applies to defendants charged with a violent felony, or with any felony 

acc~~nied by a threat of violence. It incorporates a prediction of future 

violence as one element of its definition of dangerousness, in that release 

may be denied if the court finds, by clear and convincing evidence, a "sub-
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stantial likelihood" that the defendant's release would result in great 

bodily harm to another person. 

Despite the publicity that surrounded the popular-vote passage of 

this constitutional amendment, San Francisco practitioners report that 

the law is virtually never used in their city. As one respondent observed, 

''Nobody ment ions it any Irore." In Los Angel es, on the other hand, the 

spirit if not the letter of Proposition 4 is Irore apparent. Persons interviewed 

in Los Angeles reported "bail deviation" hearings to be a frequent response 

to perceived defendant dangerousness, with the existing bail-setting schedule 

being set aside and higher bail, or no bail, imposed instead. One practitioner 

estimated the number of bail deviations in Los Angeles to be about 10 to 

20 per week, with perhaps 15 bail denials being granted in the course of 

a year. 

washin~ton; All defendants are assessed for potential pretrial danger. 

Defendants charged with capital offenses may be detained if the court finds 

the defendant to "pose a SUbstantial danger to another [person] or to the 

comrunity." Defendants charged wi th lesser crimes may be released on restric­

tive conditions, if the court finds "substantial danger that the defendant 

will commit a serious crime" if released unconditionally. Authorized conditions 

include restrictions on travel, association and activities; bans on possession 

of weapons or on use of alcohol or drugs; and supervision by the court 

Qr another agency or person. 

Practitioners in Seattle indicated that the danger law serves mainly 

to codify practices that already existed. Judges and prosecutors considered 

danger when making pretrial decisions even prior to passage of the law, 

we were told. The law does serve to establish 8. preswnption of release 
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for the non-dangerous. HOwever, it appears that little use is made of 

release on conditions, reportedly because inadequate resources are .available 

for the supervision of released defendants. In short, the law seems to 

have had little direct or noticeable impact. 

CbloraQQi This is a complex law that takes into account the potential 

for pretrial dangerousness in a murber of situations. The state's 1982 

constitutional amendment permits the denial of release to defendants charged 

with a crime of violence allegedly committed on ball, probation or parole 

from a prior charge of (or conviction for) a separate crime of violence, 

or having a prior record of felony convictions. TWo findings are required: 

proof evident or presumption great that the defendant committed the current 

charge, and "significant peril" should the defendant be released prior 

to trial. Defendants must be given a special hearing within 96 hours of 

arrest to determine if such "significant peril" (Le., future dangerousness) 

exists. 

In addition, statutory law passed prior to the amendment allows the 

courts to revoke, increase or alter bail bonds in cases of alleged felonies 

where the defendant is subsequently charged with committing anothe: felony 

while out on pretrial release from the first. 

~iminal justice practitioners interviewed in Denver were unanimous 

in their assessment that the state's new law, though passed by constitutional 

amenanent, is virtually never used. This may be due to the str ingency 

of its requirements, especially the requirement for a hearing within 96 

hours; one practitioner noted that such basic information as the police 

report cannot be made available within this time, making it impossible 

to hold a meaningful hearing. 
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COnflicting assessments were offered on the lack of use of the statutory 

provision concerning felony crime on bail. MOst of the practition~rs with 

wham we spoke shared the perceptions of the respondent who said: 

As a practical matter, the statute involving 
an increase in bond in the first case is of 
no benefit. D.A.'s don't use, it. When asking 
for bond on the second case, they just bury the 
guy. 

Others observed that district attorneys do not always coordinate 

the prosecution of a pending case with that of an alleged crime on bail, 

especially if the two are heard in different courts; hence, no move is 

made to revoke bail on the first offense. Also, if bond is raised or revoked 

in the pending case and the defendant does not secure release, then the 

defendant is \entitled to a trial within 90 days. 'This pressure for speedy 

prosecution reportedly deters district attorneys fram seeking to implement 

the law. 

With such sporadic use, no noticeable impact is thought by practitioners 

to have resulted from these danger laws. 

Nebraska: A 1978 constitutional amendment provides that defendants 

charged with forcible rape, in addition to persons charged with Ill.lrder 

or treason, may be denied pretrial release at judicial discretion. Proof 

evident or presumption great must be shown that the defendant committed 

the crime; no further findings or procedures are required. 

This law apparently is used, although the Omaha District Attorney's 

Office, the Public Defender's Office and a judge provided three quite different 

estimates of the extent of its use. Despite this discrepancy in perceptions, 

all respondents agreed that the bail-denial law had little impact on detention 
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rates, because prior to its passage rape suspects were held on high money 

bail. In addition, cases of forcible sexual assault are reportedly relatively 

rare in Onaha. 

Note that this type of blanket exemption from the right to pretrial 

release is applied by virtually every state to capital offenses, which 

are not discussed in our study of danger legislation. Nebraska's law was 

included because its passage -- in response to a highly publicized, brutal 

crime committed by strangers on an essentially randomly selected victim 

typifies the development of danger legislation in many states. 3 

Michi~an; Defendants may be detained up to 90 days if charged with 

a violent felony allegedly committed on probation, parole or pretrial release 

from a prior violent felony, or if charged with first degree criminal sexual 

conduct, ar~ robbery or kidnapping for extortion. In regard to the latter 

charges, the defendant can win release only by rebutting by clear and convincing 

evidence a presumption that he or she presents a danger to any person. 

Practitioners in Detroit agreed that denial of release is seldom imposed 

for danger. In the words of one respondent, "In Detroit, there's no one 

who can't get bail, even [if charged with] homicide." This reflects the 

local legal culture, the source noted, adding that higher bail is frequently 

required for lesser crimes in other parts of the state. 

FIQrida: Danger provisions apply to defendants charged with an enumerated 

"dangerous crime" allegedly committed on probation, parole or pretrial 

release from a separate dangerous crime, or to defendants convicted of 

3See historical notes in GOttlieb, Di~est of State Laws, OQ. cit. See also 
Barbara GOttlieb, Public Den~er as a Factor in Pretrial Release: lbe I&nruuics 
of State Law DeyelQ~nt, Tbborg Associates, Washington, D.C., April 1985. 
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a dangerous crime within the previous 10 years, or previously convicted 

of a capital offense. These defendants may be detained prior to ~rial, 

if the court finds in a formal hearing and beyond a reasonable doubt that 

"the defendant poses a threat of harm to the comrunity" and that "no conditions 

of release can reasonably protect the community from risk of physical harm 

to persons." Should this latter finding not be reached, the court can 

release the defendant subject to specified conditions. 

The four practitioners interviewed in Miruni all reported that the 

danger law is not being used. Among the reasons cited: (1) a low rearrest 

rate among defendants charged with dangerous crimes; (2) the extremely 

high standard of proof required, equal to that required for conviction; 

(3) severe jail overcrowding and a federally-imposed "cap" on the jail 

population that militates against non-essential detention; and (4) the 

use of a less formal preliminary hearing (the "Arthur" hearing) that can 

be used in capital cases or when the charge is punishable by life imprison­

ment to deny release wi th a mininum of due process '. 

Our interviews indicate, overall, that criminal justice practitioners 

in a number of the cities selected have only spotty fruniliarity with their 

respective state's danger law. For this reason and because frequent use 

of the laws may seem disadvantageous from a prosecutorial perspective, 

these laws -~ passed with a great deal of public scrutiny and debate 

remain largely unused. 
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I I I. IDENTIFY ING THE POTENTIALLY DANGEROUS DEFENDANT 

One object i ve of the pract i t ioner interviews conducted unde,,' this 

study was to determine how criminal justice practitioners assess the potential 

dangerousness of a criminal defendant. Practitioners were asked in a variety 

of ways to indicate which defendants they thought would, if released prior 

to trial, commit crimes during the pretrial period. First, they were asked 

whether crime-on-bail could be predicted on the basis of the offense with 

which the defendant was currently charged. Later in the standard interview, 

they were asked about the predictive value of such factors as the defendant's 

prior criminal record, age, drug or alcohol use, and prior acquaintance 

with the victim. 

A. current Cbarge 

Three out of every four respondents (39 out of 50) cited at least 

one criminal charge in the latest case as grounds for anticipating future 

crime-on-bail. TWo charges burglary and robbery -- were selected by 

a majority of practitioners as predictive; in both cases the margin of 

selection was 28 out of 50, or just over half the respondents. The tally 

refers, for burgla~y, to both residential and commercial burglaries. The 

robbery count includes aggravated, armed and simple robberies, although 

some practitioners specified that they were referring to armed robberies 

only. 

11 
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Three other types of charges were singled out as crime-on-bail indicators 

by a substantial, if less than majority, number of respondents. $exual 

assault charges (including rape, sexual battery and related crimes) received 

a "positive" prediction rating frem about one-third of the practitioners 

in all categories. Serious assaults -- another composite category, consisting 

of aggravated assault charges plus any charge involving use of a weapon, 

violence or serious injury to a victim -- was cited as having predictive 

value by one-fourth of the respondents. 

Finally, almost one-half of the respondents singled out the presenc~ 

of a current charge of crime-on-bail as a legitimate basis for predicting 

future commission of crime-on-bail. Because crime-on-bail is defined in 

reference to a pending criminal charge, it is discussed more fully in the 

subsequent section on defendants' prior criminal record. 

Rivalling all these findings, however, was the response volunteered 

by almost half of the respondents (23 out of 50): no particular criminal 

charge ~ provides an adequate basis for predicting future crime-on-bail. 

These practitioners rejected the concept that behavior during pretrial 

release can be predicted from the offense charged alone. They proposed, 

instead, that prediction be based on knowledge of multiple factors. Those 

most frequently recommended were prior criminal record, drug use, and the 

particular circumstances of the new case and/or a defendant's background. 

The remarks of a judge more fully articulate this perspective: 

The charge is not a fair basis for prediction 
[of future crime]. For example, murder may be 
the result of passion, or may be an internal 
family affair. In either case, it's not likely 
to repeat ••• The nature of the crime comes 
into consideration in regard to the potential 
length of the sentence and, therefore, the 
likelihood that the defendant will jump bail. 
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But it doesn't tell us much about the danger 
of repeat crime. For that, it makes more 
sense to look at [the defendant's] prior record. 

This view, propounded by almost half the respondents overall, was supported 

by at least half of the judges, public defenders and pretrial services 

agency directors interviewed. 

On the face of it, this finding -- 23 respondents rejecting current 

charge as a basis for predicting future crime-on-bail -- contradicts the 

finding reported above that 39 respondents accepted at least same current 

charges as valid indicators of future crime. The discrepancy reflects 

specific distinctions that respondents made in formulating their answers. 

For example, 13 of those who cited robbery or burglary as predictive of 

future crime-on-bail added the Droyi~Q that other factors (e.g., drug use, 

prior offenses) accompany the charge; they rejected total reliance on the 

charge alone. Similarly, same respondents who in general rejected the 

predictive value of the current charge qualified their position by making 

exceptions for specific cha~ges (e.g., twI, burglary). The range of opinions 

may be summed up by saying that the majority of practitioners thought that 

being charged currently with certain criminal offenses indicated a high 

risk of future crime-on-bail; a sizeable minority expressed discom[ort 

with laws and practices that would restrict pretrial liberty solely on 

the basis of the current charge. 

B. PriQr crimjnal RecQrd 

Almost all respondents (46 out of 50) agreed that a defendant's prior 

criminal record is key to predicting future crime-on-bail. But beyond 
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that general consensus, practitioner views on haw to assess prior record 

diverged on all but one point. 

The sole element of a defendant's prior criminal history that was 

commonly cited (by 24 respondents, or almost half of those interviewed) 

as a reliable indicator of future crime-on-bail was ~ commission Qi 

a crime while on bail. Cbmments made by practitioners holding this view 

reflected a depth of feeling elicited by few other questions. A district 

attorney, for example, argued that committing a crime-on-bail "shows complete 

disregard for the criminal justice system and for the predicament [the 

defendant] is in." This view was closely echoed by a public defender, 

who stated: 

~ime on bail shows disregard for the court's prior 
conditions [of release], implied if not stated; to 
issue those conditions again seems meaningless. Also, 
it suggests a complete lack of fear of the system. 

While crime on bail was widely cited, practitioners differed over 

the predictive value of other prior record elements. The length and seriousness 

of the prior record, the frequency of offenses, and the number of charges 

for specific crimes or types of crimes (for example, violent offenses) 

were cammon concerns. So were patterns in an individual's criminal 

past: defendants whose records showed repeated assaultive crimes, or repetition 

of any single offense, were judged by many respondents to be likely future 

offenders, and thus more likely to commit crimes while out on bail. So 

were those with prior criminal involvement for the currently charged offense. 

A checkered history, showing charges for a variety of crimes, or showing 

a first-time involvement for the current charge, was felt to defy prediction 

of repeat offenses; sentiment was correspondingly stronger in such cases 

to refrain from predicting future behavior while on bail. 
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Same controversy emerged over the propriety of basing assessments 

of future dangerousness on prior records of arrest, as opposed to convictions. 

The argument for using arrest data is illustrated by a district attorney 

who noted, "there are many, many reasons other than innocence why a defendant 

is not convicted." He suggested that the total number of contacts a defendant 

has with the criminal justice system indicates with some accuracy whether 

that defendant is crime-prone. 

Other practitioners favored exclusion of arrest data on the grounds 

that its cons.ideration violates the presumption of innocence. One pretrial 

services director, for example, cautioned that reliance on arrest data 

was unfair in his jurisdiction, because police arrests of minority youth 

were disproportionately high and the police tend~d to rearrest suspects 

they had arrested previously. Another district attorney, underscoring 

the differences between jurisdictions, noted that "you've got to know your 

police department to be able to canpare arrests to convictions" when assessing 

the significance of prior arrests. 

Judges, on wham the responsibility ultimately falls to assess prior 

records, were divided. Same emphatically rejected the use of arrest data, 

calling it improper; others acknowledged that they find such information 

useful, like to have access to it, and factor it in when determining pretrial 

release. As one judge remarked, "Judges look at arrests.l.although un­

officially." Another stated that he consults prior arrest records, even 

though he is more concerned about prior convictions, because arrGst data 

in his city are more canplete. 
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C. Other Factors of Cbncern 

Respondents' answers to our questions point to a need to consider 

a wide variety of factors in reaching pretrial decisions for detention 

or release. The particular circumstances of an alleged crime; the pattern 

of a defendant's prior behavior; changes in the defendant's attitude, resources 

or material conditions these and other case-specific factors are weighed 

when courts make pretrial danger assesmnents. The following sections describe 

practitioner views on three defendant-based factors: age at arrest, abuse 

of drugs and alcohol, and prior acquaintance between defendant and victim. 

1. Age at Arrest and Juvenile Record 

The role of age in predicting crime on bail split the respondents, 

with about half stating that youth makes crime-on-bail more likely. The 

spli t extended through pract it ioner categor ies almost as neatly, wi th most 

categories split down the middle. Only among pretrial services agencies 

did one outlook predominate, with twice as many a~ency directors accepting 

age as a significant factor as rejecting it. Those who viewed age as a 

significant factor targeted the adult age range of 18 to 24 as the highest 

risk. 

While many practitioners felt that age at the time of arrest was not 

a predictor of crime-on-bail, the majori ty felt that a history of juvenile 

arrests was. In general, respondents evaluated a juvenile record much 

as they did an adult one, with particular attention to the types of offenses 
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charged, the frequency of charges, the presence of weapons charges and 

a history of violence. Among practitioner categories, judges had the highest 

sentiment for utilizing juvenile histories to assess an adult defendant's 

propensity for future crimes. 

2. Substance Abuse 

TWenty-nine of the 50 practitioners queried, or 58 percent, cited 

drug use as a defendant characteristic indicating a likelihood of future 

crime on bail. Half of those 29 persons noted that they were referring 

to addictive drugs specifically, and many cited the underlying financial 

link between these drugs and crime: addicts need a high income to support 

their drug dependency. The crimes that practitioners most frequently associated 

with drug addiction were property crimes -- such as burglary, theft, car 

theft and robbery -- and drug-related charges such as possession and traf­

ficking. As one respondent noted about defendants charged with burglary 

or robbery, "[w]e assume they're trying to support a family or feed a [drug] 

habit." 

Judges, police and public defend~rs ware tho most consistent in the 

view that drug use is a reliable pretrial crime indicator. The most frequent 

opposition to this view came from district attorneys, the majority of whom 

felt that drug addiction in and of itself was an inadequate barometer of 

behavior and needed to be assessed in conjunction with other factors. 

Alcohol use was rejected by more than two-thirds of the respondents 

as a basis for predicting future crime. Reasons cited for this included 

the widespread use of alcohol by non-offenders, and the incompetence of 
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habitual alcoholics to commit many types of crime. A frequently noted 

exception was drunken driving, which by definition involves alcohol abuse 

and often involves repeat offenses. Other charges associated with 

alcohol-abusing defendants were panhandling, family abuse, assaults and 

drunkenness. 

3. Relationship Between Victim and Defendant 

If an alleged crime involved a defendant and a victim m10 already 

knew each other, then prediction of future crime rrust reflect knowledge 

of the particular circumstances; the charge alone is not enough. This 

was the consensus of the 29 respondents who discussed the role of prior 

acquaintance in predicting crime on bail. 

Respondents stressed that most conflicts between prior acquaintances 

are si tuational: they arise frern a rooment or' circumstance, they are not 

planned, and most (with the exceptions noted below) will not be an integral 

or on-going part of the defendant's daily life or livelihood. Such conflicts 

are not generally associated with professional criminality, and their recurrence 

ranges frern unpredictable to unlikely. Thus, even though these crimes 

can result in serious harm to the victim, respondents tended to view them 

as less menacing than stranger-on-stranger crime, especially in regard 

to dangerousness while on pretrial release. Even nurder, arguably the 

most dangerous crime, may be a poor predictor of future crimes; several 

respondents suggested that defendants charged with murder in crimes of 

passion could be released prior to trial with relative certainty that they 

would not pose further danger to the coommi ty. 
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Charges of rape, domestic violence and assault on an acquaintance 

were viewed with particular wariness by many practitioners, who warned 

against generalizing about these charges. Charges of rape between adults 

who had previously been sexually involved, for example, were not generally 

viewed as predictive of future sex crimes; rather, they were seen as acts 

stemming from complex but not always dangerous interpersonal relMtions 

where the criminal justice system need not in all cases playa role. 

HOwever, physical abuse within a frunily, either incest or violent 

assault, while viewed as a poor predictor of generalized "criminality," 

was considered a dangerous si tuation where such crimes of abuse were likely 

to recur. Many practitioners stressed the need in those cases for the 

courts to take preventive action, such as removal of the defendant or the 

victim from the home. MOre extreme pretrial measures, such as detention, 

were not advocated. Cbnflicts between neighbors, another common source 

of criminal charges among acquaintances, must also be evaluated individually, 

according to respondents, who identified threats and prior conflict as 

more valuable indicators of potential danger than the charge alone. 

In short, practitioners identified a range of defendant-related and 

situational elements that they felt enhanced the ability to predict future 

crime-on-bail~ HOwever, our interviews did not 'reflect any internal consensus 

among the practitioners as to what elements (other than charge-related 

ones) were the most reliable predictors. In addition, some of the elements 

cited -- for example, the prior relationship between defendant and 

victim -- call for case-by-case assessment rather than adherence to a rule. 

This camplexi ty renders more diff icult the attempt to codify legal def i nit ions 

of dangerousness. 



I 
I 
I 
I 
I 

il 

I 
I 
I 
I 
I 
I. 
I 
I 
I 
I 
I--
I 
I 
I 

--- - - -------~---

IV. PRETRIAL DETENTION OF DANGEROUS D.~FENDANTS 

A. Viewpoints Favorin~ Detention 

The principle of preventive detention -- jailing defendants charged 

with but not convicted of a crime, on the grounds that their pretrial release 

would subject the comnmi ty to the danger of future crimes -- was widely 

accepted by the criminal justice practitioners interviewed. Thirty-five 

of the fifty respondents, or 70 percent, agreed that pretrial detention 

is appropriate in same circumstances. 

The overall acceptance of pretrial detention masks notable differences 

among practitioner categories. All 10 of the district attorneys interviewed, 

and all nine of the police spokespersons, cited situations in which they 

would condone preventive detention. Eight out of 11 judges indicated that 

they would opt for detention to preserve public safety. HOwever, only 

five out of eleven pretrial services agency personnel and three of nine 

public defenders endorsed the principle of pretrial detention. 

Most practitioners who acc,epted the concept of pretrial detention 

were very specific about the circumstances in which they would use it. 

MOst common was the sentiment to detain defendants currently charged with 

"dangerous" crimes; this v'.ew was voiced by a majority of police representatives 

and judges, usually in regard to violent crimes, armed offenses and 

robbery. Hbwever, as the preceding chapter suggests, many practitioners 

would take a number of other factors into consideration in deciding which 

defendants to detain. 

20 
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Sentiment for pretrial detention based on other factors was mixed. 

Prior record was considered an important element to weigh in deciding for 

or against detention. Other grounds cited were, for the most part, complex 

criteria requiring individualized assessment. For example, one respondent 

urged that all defendants be considered for pretrial release, with a decision 

to detain being based on the defendant's prior criminal history, community 

ties, personal attitude and potential danger to the community. 

Judges' opinions about the dangerousness of crime-on-bail, and their 

views on detention in such cases, varied considerably. One judge stated 

that, when faced with defendants charged with pretrial crime, "I hold them 

uniformly." Another remarked that he would detain someone charged with 

coomitting a felony on bail, "assuming the defendant had been duly warnedl! 

at the time of release about the consequences of rearrest. '~ot all defendants 

grasp the court's values, or the implications of their own actions within 

the system," he observed. Yet a third perspective was voiced by a judge 

who called pr ior cr imes whi Ie on pretrial release "an indicator" of potent ial 

future crime-on-bail, but insisted that "it wouldn't stop us from setting 

baill! on a defendant, depending on other factors in the case. 

Perhaps the concern voiced most frequently by practitioners was that 

the courts be able to detain defendants whose release might expose the 

community to impersonally motivated physical violence. Self-evident as 

this may seem, it is a significant finding, because the problem of pretrial 

crime is often discussed only as a concern over crime-on-bail generally. 

'That violent crime, Rl1d not solely the blatant lawlessness of crime-on-bail, 

is the focus of practitioners' concern becmne apparent in two ways. First, 

respondents were asked to list those crimes that were considered "dangerous" 
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because they indicated a likelihood of additional crime-on-bail. MOst 

practitioners answered only in ter~ of the violent crimes they thought 

would recur. A comprehensive answer to the question presumably would have 

included all charges that manifest high rearrest rates, including prostitution, 

shoplifting and driving while intoxicated. Instead, it appears that respondents 

heard the expression "dangerous defendant" and replied in ter~ that reflected 

their own definition of the term. This definition for most practitioners 

was violence-based, not recidivism-based. 

Additional evidence of the concern over violence was found in judges' 

discussions of pretrial release decisions. With jail overcrowding making 

detention for lesser crimes an impossibility in many cities, prioritization 

of defendants for pretrial detention becomes a necessity. Many judges 

to wham we spoke indicated that they would opt to detain defendants with 

a history of physical violence, even when this meant releasing defendants 

they expected would commit additional but non-violent crimes. 

This was most clearly stated by a judge who discussed his handling 

of defendants charged with burglary. In this judge's eyes, burglary represents 

"high odds to reoffend but low odds that anyone will get hurL" Therefore, 

in this judge's court, "a burglar is more likely to get bail" than to be 

detained. Same practitioners believe that the possibility of face-to-face 

confrontat ion between resident and intruder makes hane burglary a potent ially 

violent crime, and thus they might dispute his assessment of the crime. 

But this issue aside, the essential point remains; it is physical danger, 

not the risk of any offense against the law, that determines "danger" in 

the minds of the majority of the practitioners surveyed. 
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B. viewpoints QDposin~ Detention 

certain criminal justice practitioners expressed much greater levels 

of support for pretrial release. Public defenders, as a group, took a 

strong stand for a presumption of pretrial release, based in most cases 

on the constitutional presumption of innocence. In the words of one public 

defender: 

I favor release [for potentially dangerous defendants]. 
There's always a risk involved; it's a guess by the 
system. But now what they're doing is presuming someone 
guilty based on a particular charge, and not releasing 
him. I don't like it. I believe in the presumption 
of innocence. 

Pretrial services agency representatives tended to favor making all 

release decisions based on individual evaluation of defendants, with the 

goal of releasing as many defendants as possible on the least restrictive 

terms. As one agency director put it: 

I don't see any charges where I would deny release 
on the face of the charge alone •••• You could release 
someone charged with murder, depending on the person. 
In regard to violent crimes in general, it ~uld depend 
on the prior criminal record. And while some charges 
may have a high likelihood of coming back into the 
system as crime on bail, I still wouldn't detain them: 
bad checks, for example; burglary, for another. 

A few of the judges indicated hesitancy on constitutional grounds 

to detain defendants prior to trial. One asserted that, "in most cases, 

if we go by the presumption of innocence, a defendant should be released 

on bond in an amount to assure his return to court." This position, he 

noted, "is not what I think, it's what the Cbnstitution requires." At 

the same time, this judge acknowledged setting high bond as a means of 

effecting detention in cases that he considered dangerous. In short, while 
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same judges shared a philosophical objection to pretrial detention, they 

also had recourse to it in cases where they thought community safety was 

at stake. 

, -
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v. THE USE OF HIGH BAIL TO EFFECT DETENTION 

One goal of legislation allowing courts to consider public danger 

in pretrial release decisions is to make the outcome -- detention or release 

-- independent of the defendant's access to money for bail. Our interviews 

suggest that this goal is not attained in many court systems in states 

where pretrial danger laws are on the books. 

A. Views Favoring Use of Bail to Effect Detention 

Thirty of the practitioners interviewed (60 percent) endorsed the 

practice of using high money bail purposely to detain dangerous defendants. 

These practitioners found it an appropriate and effective means of assuring 

incarceration prior to trial, either generally or in specific circumstances~ 

Perspectives correlated closely with practitioner category: 10 of 11 judges 

found the practice acceptable, as did seven of },O district attorneys and 

eight of nine police spokespersons. Yet only two of nine public defenders 

and three of 11 pretrial services agency officials subscribed to this view, 

and then only with certain reservations. 

Acceptance, however, should not be read as enthusiasm. A number of 

practitioners sounded the therr~ that using high money bail as a means of 

detention was only acceptable for want of a. better [nettod of keeping dangerous 

defendants off the streets. Because the decision to impose high money 

bail lies ultimately with the court, the viewpoints expressed by judges 

are of particular interest. In this regard, nine of the 11 judges interviewed 
25 
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stated that it was common, in the cities where they served, for judges 

to set high m:>ney bai I in order to keep dangerous defendants off .the streets. 

Five acknowledged doing so themselves. As one candidly explained: 

Technically, judges are not supposed to consider dangerous­
ness in setting the amount of bail. In fact, they 
do. I set high bai 1 openly for danger; if you want 
to appeal me, go ahead •••• I would be very reluctant 
to P.R. [personal recognizance release] someone for 
a crime of violence, and if a weapon is involved, forget 
it: I run not going to P.R. someone, and I run going 
to set a high bail. It may be turning the presumption 
of innocence around, but I'm not going to take the 
risk of releasing such a defendant into the community. 

Several judges expressed reservations about using a wealth- or assets-based 

system for determining who goes free prior to trial and who stays in jail. 

One noted, "If there were a non~netary way to restrain or control defendants, 

I would favor it. n He called the money bai 1 system "hypocri tical" because 

it "puts a premium on personal wealth." However, lacking other means to 

obtain detention in all the cases where he thought it necessary, he too 

would employ the money-based means at his disposal to effectuate detention. 

Another judge cited certain advantages of a cash-dependent release 

system: 

It allows for more individual attention, more judicial 
discretion. I don't like mandatory legislative dictates 
to the discretion of the court. [Bail] is a judicial 
ruse, if you like; we set bail we know they can't make. 
But things can develop: the individual facts of the 
case, or what we know. And each month, bail is reviewed; 
we can reconsider the bail status of the detained defendant. 

B. Views O[;lDOsing Use of Hi~ Money Bail to Effect Detention 

Eleven respondents, about a fifth of the total, held the view that 

money bond should ~ be used as a means of denying release to dangerous 
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defendants prior to trial. MOst of the practitioners holding this view 

were public defenders, who took a strong position in support of the constitu-

tional right to pretrial release. In the words of one public defender: 

In my opinion, we should take the Cbnstitution literally 
when it says excessive bail shall not be required. 
Bail should be for appearance; it is not a preventive 
measure. We should set bail commensurate with what 
is required to see that the defendant appears for trial. 

Another grounds for objecting to the use of bail as a determinant 

of detention is its discriminatory effect in favor of those with money. 

While bail laws in most states instruct judges to set bail levels which 

reflect, among other things, the financial means of the defendant, numerous 

practitioners pointed to the high levels of de facto detention on bail 

in their jurisdictions of indigent defendants charged with such 

non-life-threatening crimes as shoplifting or public drunkenness. 

A very different outlook underlies the opposition of certain other 

practitioners to the use of high money bail to achieve detention. Their 

concern reflects the view that pretrial release under any terms is not 

appropriate for the truly dangerous defendant, and that the option for 

a dangerous defendant to achieve release through posting a bond -- even 

a high money bond -- should not be allowed to arise. The following statements 

articulate this perspective with striking similarity: 

Either they are [dangerous], or they're not. Either 
they are not a danger and you should let them out under 
less restrictive conditions, or they are a danger and 
should not be released at all. 

-- District Attorney 

Either a defendant is reliable enough to be released, 
or he's not. The money amount [of bond] doesn't have 
much effect on court appearances or on the commission 
of additional crimes. 

-- Pretrial Services Agency Director 
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l~ny practitioners sharing this view called on the judicial system to make 

explicit designations of danger, and to respond with terms of release designed 

to deal specifically with dangerousness. To jail a dangerous defendant 

on high bond under the guise of preventing flight, when in fact the concern 

is over dangerousness, as one prosecutor put it, "perpetuates myths in 

the criminal justice system." In the view of these practitioners, setting 

money bond does not guarantee detention and therefore does not adequately 

protect the community from the risk posed by the dangerous defendant who 

is able to post bail. 

I 
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V I 0 SUMMARY AND OONCLUS IONS 

This report has presented the findings of in-depth telephone interviews 

with 50 criminal justice practitioners. These interviews were conducted 

in early 1984 as part of a larger study that assesses state "danger" laws, 

i.e., statutes that allow restrictions on pretrial release so as to minimize 

the danger posed to community safety by the release of defendants determined 

to be likely to commit crimes while on bail. 

Respondents were asked to assess the impact of the existing danger 

law in their state and to describe its implementation. They were also 

asked how they would define a "dangerous" defendant, and what restrictions 

they would place on such a defendant's release before trial. 

Interviews were conducted in 11 major cities in eight states, selected 

for their geographic diversity and the variation in the types of danger 

laws they have. All of these states permit pretrial detention of "dangerous" 

defendants; however, the criteria for defining dangerousness, the procedural 

aspects of the laws, and the standards of proof required to invoke the 

law vary widely. 

The selected cities were Buffalo and Rochester, NY; Miami, FL; Detroit, 

MI; Omaha, NE; HOuston and Dallas, TX; Denver, 00; Seattle, ~; and San 

Francisco and Los Angeles, ca. Whenever possible, interviews were conducted 

with the chief judge of the criminal court, the district attorney, a senior 

public defense attorney, the director of the pretrial services agency and 

the chief of police. 

Several salient findings emerge from the interviews conducted. 

29 
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The majority of the 50 practitiQners interviewed think that crime 
on bail can be predicted. Three-fourths of the practitioners 
cited at least one criminal charge as predictive of future crimes. 
Robbery and burglary were each identified by more than half the 
respondents as predictive of future crime. MOreover, a current 
charge of crime on bail was considered strongly predictive of 
future crime on bail. 

Despite the predictive value practitioners gave to the current 
charge, most coomented that the CUrrent char"e, viewed alone, 
dQes nQt prQvide adeQuate informatiQn fQr predictin" future crimes. 
Forty-six of the 50 practitioners interviewed urged that the 
defendantts criminal record also be considered. HOwever, there 
was little consensus on how best to assess a prior record. Prior 
commission of crime on bail and the existence of a juvenile record 
were generally thought most significant. Also cited were the 
length and seriousness of the record, the frequency of offenses, 
patterns of repeated offending, defendant age and use of addictive 
drugs. 

A variety of responses suggested that the underlyin" cQncern 
Of practitiQners is viQlence. The majority of criminal justice 
practitioners want the option to detain defendants whose release 
may subject the community to violence, especially random, 
stranger-on-stranger violence. Qf mych less cQncern is non-viQlent 
crime on bail. Practitioners generally opposed the pretrial 
jailing of defendants charged with such frequently recidivating 
crimes as prostitution, forgery and shoplifting. 

Most practitiQners fQund pretrial detentiQn tQ be acceDtable 
in specified circurnstancesJ Although the option exists in most 
states for sanctions less severe than detention, practitioners 
had little to say about such programs as supervised release, 
third party custody or release on restrictive conditions. In 
many cities, inadequate resources fQr supervision prevented widescale 
use of alternatives tQ detent.~ 

Practitioners stated that the relatively new danger la~ are 
rarely used, even where they were passed with much public attention, 
for exmnple, where a state constitution was amended by popular 
referendum. Consequently, money bail continues to be the primary 
mechani~m fQr pretrial detentiQn. 

Where defendants were labelled as da~erous, most respondents 
were willin" to see money bail used to effect detentiQn, although 
many voiced ambivalence over their reliance on a money-based 
apparatus for determining who would be free prior to trial. 
Practitioner perceptions of dangerousness often extended to defendants 
not covered by state danger laws, and high money bail was viewed 
as a way to detain those persons. In addition, money bail was 
also considered a simpler mechanism to effectuate detention in 

I 
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also considered a simpler mechanism to effectuate detention in 
many instances. 

~ime-on-bail remains a problem without a neat solution for most of 

the criminal justice practitioners interviewed. Those interviewed indicated 

that, in their ci ties at least, state "danger laws" that permi t pretrial 

restrictions on defendants who might commit crimes if released -- including 

pretrial detention wi thout chance for bail ... - are not being used. Why 

are these 1§W5 so rarely used in dealing with a problem of such great concern? 

Practitioners suggest several reasons for this. First, many say they 

are not concerned with crime-on-bail Qer se, but with pretrial (or other) 

occurrence of yjoleDt crime. Many of the danger laws do not apply to all 

violent crimes. Of the eight states considered here, for example, only 

california's law would permit pretrial detention for a first-offense charge 

of armed robbery. While other states' laws do address violent felonies, 

same establlsh pretrial detention powers only in cases of felony charges 

while on bail, probation or parole. Numerous practitioners indicated that 

they want the power to detain armed robbery defendants, not only after 

an alleged offense on bail, but at the first charged offense. Second, 

practitioners want a system that permits them to operate with a maximum 

of flexibility. Charge-based danger statutes are widely considered too 

rigid to accommodate the complex nature of the realities in many arrest 

situations: such statutes don't apply to same charges where practitioners 

want the power to detain, and do apply to others where practitioners think 

detention is unnecessary. Examples of the latter situation arose when 

practitioners talked about criminal charges, even such violent charges 

as rape or serious assault, brought among prior acquaintances. 
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Also, those danger laws that Jrost carefully protect defendants' r ig'hts, 

by requiring a special hearing, special findings, etc., were perceived 

by same practitioners -- correctly or not -- to be cumbersome and inefficient 

to use. As a result, ~lere detention could be effected by more expeditious 

means, i t was. 

MOney bail generally provides a Jrore encompassing, efficient and flexible 

means to insure pretrial detention. It can be used to detain all or virtually 

all releasable defendants with no predetermined limitations based on charge, 

etc. It can be imposed for a first offense as well as on a repeat 

crime-on-bail. Where crime-on-bail does occur, the court does not need 

to hold a special hearing to increase or revoke the existing bail on the 

pending charge; no additional court resources are required to set even 

a prohibitively high money bail in the new case. No specified findings 

of future dangerousness must be reached or stated for the record, and if 

challenged, a judge or bail commissioner can maintain that the high Jroney 

bail was set in response to fears that the defendant \'X)uld flee. 

Given the existence of such a familiar and flexible option as money 

bail already in place, it may seem unlikely that practitioners will choose 

to invoke their states' danger laws often. One new development suggests 

that this need not be so. A federal pretrial detention law aimed at dangerous 

defendants was enacted several months after the conclusion of our interviews. 

This law sPe~ifically forbids the use of money bail to detain dangerous 

defendants. According to initial data on the frequency of federal detention 

hearings gathered by the U.S. Department of Justice, the law received rapid 

implementation and frequent use across the country. This occurred even 

though the law is fairly narrowly drawn in terms of its definition of who 
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is a dangerous defendant, requires a special due process detention hearing, 

and can preventively detain only on a finding of dangerousness sUbstantiated 

at the level of clear and convincing evidence. The frequency and success­

fulness of the federal courts in utilizing their new danger law may lead 

to more frequent use by the states of their own preventive detention statutes. 
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I. INTRODUCTION 

A, Be ck2'rQund 

This monograph is one in a series prepared by Toborg Associates 
as part of the study, Public Dan~er as a Factor in Pretrial 
Release. Funded by the National Institute of Justice, U.S. Depart­
ment of Justice, the study considers a broad range of issues 
relating to protecting the public from crimes committed by defendants 
awaiting trial on other charges, while preserving the civil 
liberties of those defendants. 

Crime-on-bail haF bc~n of increasing concern to the general 
public and criminal ju c 1 ~ce policymakers alike in recent years. 
A defendant arrested f0~ a second offense while awaiting trial 
on another charge is widely viewed as a person who has successfully 
flouted the law and perpetrated a preventable crime on an innocent 
victim. To much of the public, the first crime was perhaps 
unavoidable, but the second (if it was indeed committed by the 
defendant) would clearly have been prevented by detaining the 
defendant on the first Charge. 

The extent to which crimes are committed by defendants 
awaiting trial has been decried by many public officials and 
criminal justice practitioners, including President Ronald Reagan 
and Chief Justice Warren Burger. Concern about pretrial danger­
ousness has also been reflected in the "standards" for pretrial 
release developed by such organizations as the American Bar 
Association and the National Association of Pretrial Services 
Agencies; those standards recommend assessment of community 
safety risk

2
as part of the pretrial release process for certain 

defendants. 

In response to the widespread concern about crime-on-bail, 
many jurisdictions have passed laws permitting the consideration 
of pretrial "dangerousness" when pretrial release or detention 
decisions are made. Before enactment of such "danger laws," 
the sole~~onsideration underlying pretrial release decisions 
had been whether a defendant was likely to return to court for 

lIn a speech to the American Bar Association, meeting in Houston, 
Texas, on February 8, 1981, Chief Justice Burger stated, "[i]t 
is clear that there is a startling amount of crime committed 
by persons on release awaiting trial •••• lt is not uncommon for 
an accused finally to be brought to trial with two, three, or 
more charges pending." President Reagan expressed similar sentiments 
in a speech to the International Association of Chiefs of Police 
on September 28, 1981. 

2The American Bar Association standards are discussed in the 
ABA Journal, Volume 71 (1985), p. 128; the National Association 
of Pretrial Services Agencies' standards were published as Perfor­
mance Standards and Goals for Pretrial Release and Diyersion; 
~elea§e (Washington, D.C.: National Association of Pretrial 
Services Agencies, 1978). 

1 
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trial. Thus, in the past, defendants who posed little risk 
of pretrial flight could not legally have been denied release 
because they posed risks of endangering con~unity safety. 

Momentum for changing pretrial release policies to reflect 
Q.Q.1.h rUg-ht and danc:er risks grew after 1970, when the U.S. 
Congress enacted a law permitting the pretrial detention of 
certain defendants arrested in the District of Columbia whose 
pretrial release might endanger public safety. This highly 
controversial law stimulated widespread debate--in the U.S. 
Congress and elsewhere--about the overall merits of detention 
as a response to concerns about pretrial dangerousness and about 
sgecific provisions of the law, including its definition of 
dangerous defendants and the procedural requireTents that must 
be met before their detention could be ordered. 

Currently, in addition to the District of Columbia, 32 
states have laws that pernlit the consideration of pretrial danger­
ousness when release decisions are made. Moreover, with the 
passage of the Bail Reform Act of 1984, defendants in federal 
courts are now ass~ssed for risks of pretrial dangerousness 
as well as flight. 

Although there has been widespread concern for some time 
now about pretrial dangerousness, there has been little systematic 
analysis of the nature of the responses to it or of the impact 
of those responses. The present stUdy partially fills this 
gap by reviewing the provisions of the state laws that have 

3See , for example, Sam J. Ervin, Jr., "Foreword: Preventive 
Detention--A Step Backward for Criminal Justice," Haryard Civil 
Rights--Civil Liberties Law Review, Volume 6 (1971), p. 297; 
Frederick D. Hess, "Pretrial Detention and the 1970 District 
of Columbia Crime Act--The Next Step in Bail Reform," Brooklyn 
Lew Reyiew, ~olume 37 (1971), p. 277; Wayne H. Thomas, Jr., 
Bail"Reform in America (Berkeley, CA: University of California 
Press, 1976); U.S. Senate, 91st Congress, 1st session, AmendmentS 
to the Bajl Reform Act of 1966, Hearings before the Subcommittee 
on Constitutional Rights of the Committee on the Judiciary (1969); 
and U.S. Senate, 91st Congress, 2nd session, Preventive Detention, 
Hearings before the Subcommittee on Constitutional Rights of 
the Committee on the Judiciary (1970). 

4The Bail Reform Act of 1984 was enacted October 12, 1984, as 
part of the Comprehensive Crime Control Act of 1984, Public 
Law 98-473. It is codified at 18 U.S.C. g~ 3141 et seQ. Enactment 
of this law marks the first time in the nation's history that 
dangerousness can legally be assessed when pretrial release 
decisions are made in federal courts; under previous law, those 
decisions were governed solely by flight considerations. 
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been passed to deal with pretrial dangerousness, assessing the 
impact of those laws, and considering the various ways in which 
corrmmni ties have attempted to reduce the public saKety risk 
posed by the release of defendants to await trial. -

To implement the study, a variety of tasks were undertaken, 
including: 

• analysis of the provisions of the various state danger 
laws, in which summaries of each state law were prepared, 
and a comparative analysis of all laws was developed; 

• 

two monographs resulted from this phase of the project: 
Diiest of State Laws and A Comparative Analysis of 
State Laws; 

assessment of the development of the danger laws, 
including a short description of newspaper coverage 
of the pretrial danger issue (~~~~ CQy~t~ge of 
"Pretrial pang'er ll

) and a brief legislative history 
analysis for several states (The Dynamics of State 
Law Deyelopment); 

a small-scale telephone survey of 50 criminal justice 
system practitioners in 11 cities to assess their 
views about the danger laws and the manner of the 
laws' implementation (summarized in Practitioner Per­
spect i yes); and 

development of a set of issues papers discussing 
(1) definitions of "public danger"; (2) alternative 
strategies for reducing the risk posed by the pretrial 
release of selected dangerous defendants; (3) alternative 
ways to accon~odate victim interests in the pretrial 
process; (4) the scope of current danger laws and 
possible ways to increase their use; and (5) legal 
challenges to the stat~ danger laws. 6 

5Impact from enactment of the federal Bail Reform Act of 1984 
is excluded from this study, because decisions about study design 
and scope were made well before that law was passed. Unlike 
many state laws, the federal law is being widely used: data 
compiled by the Criminal Division of the U.S. Department of 
Justice show that as of October, 1985, more than 1,600 motions 
for use of the detention provisions of tIle law had been reported 
from the field and that more than 1,300 of those motions had 
resulted in detention orders. Moreover, these figures are widely 
considered to underreport the true extent of use of the law. 

6These issues papers will be published in the Justice System 
Journal, forthcoming issue, 1986. 
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In addition, detailed analysis of four jurisdictions was undertaken 
to provide an in-depth assessment of the pretrial danger issue 
and the response to it in those jurisdictions. This analysis 
included field data collection from court records for ~ sample 
of cases as well as limited interviews with a few key criminal 
justice practitioners in each area. 

Although originally intended to assess the impact from 
enactment of selected state danger laws, the four-site analysis 
was restructured when we found that danger +aws had been used 
only rarely in virtually all jurisdictions. This lack of use 
of the state danger laws, in view of the intense public concern 
that often led to their enactment, raises important questions: 
how are "dangerous" defendants now being processed prior to 
trial, and how "dangerous" are those defendants when they are 
released before trial? Are they being inappropriately released 
and endangering the public? Alternatively, are they being detained, 
due to inability to make bond? Or are they being released but 
only rarely causing public harm before trial, as others maintain? 
Because the appropriate public policy response will vary, depending 
on which of these alternative views is correct, the four-site 
analysis was designed to address these issues. 

B • S e 1 e c t ion 0 f " Da ng e r Q us" De fen dan t s for Stu d Y 

In each site a sample of "dangerous" defendants was selected, 
and data were collected on their release outcomes, pretrial 
rearrests, case dispositions, etc. The definition of "dangerousness" 
used ~or sample selection was derived from the analysis of the 
specific provisions of the state danger laws. In those laws 
a common criterion of dangerousness is the presence of crime-on­
bail. The danger laws of twenty states and the District of 
Columbia specify that arrested defendants who have a pending 
case of some sort can be considered dangerous. As a result, 
we decided that one part of the study sample would consist of 
crime-on-bail cases. 

We selected the specific crime-on-bail criterion of a defendant 
arrested on a felony charge while having a pendin~ felony case. 
Although state laws vary considerably in terms of specific crime-on­
bail criteria, few states allow the current charge to be less 
serious than B felony for a dangerousness finding. The states 
are about evenly split concerning whether the pendin~ case must 
be a felony or can be any charge, including a misdemeanor. 
We selected the felony criterion for the pending case because 
it reflects the more serious crime-on-bail situations. 

In addition to crime-on-bail, state laws often specify 
certain arrest char~es as indicators of dangerousness. Consequently, 
we also selected two felony arrest charges--rape and robbery--for 

7See the discussion in Barbara Gottlieb, The Dynamics of State 
Law DeyelQoment (Washington, D.C.: Toborg Associates, Inc., 
1985), pp. 19-22. 
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inclusion in the study sample. These charges are both of serious 
concern to the public and likely to occur frequently enough 
to permit quantitative analysis. 8 

C. Site Selection 

The study sites were selected to provide variation in geographic 
location, type of danger law, and extent of use of the danger 
law. Sites also had to meet such pragmatic criteria as ease 
of access of the data required for analysis and willingness 
to participate in the study. Four sites were chosen: 

• Memphis, Tennessee; 

• Milwaukee, Wisconsin;9 

• Phoenix, Arizona; and 

• Tucson, Arizona. 10 

Memphis, Tennessee, is broadly representative of much of 
the southern and central regions of the country. Tennessee's 
danger law, passed in 1981 but not widely used, provides for 

8A defendant who had an arrest charge of rape or robbery rulll 
had a pending felony charge could be selected for ~ the rape/ 
robbery sample ~ the felony crime-on-bail sample. 

9Milwaukee was substituted for Chicago, where data collection 
was interrupted when cases from the study period were subpoenaed 
by the federal government in connection with its investigation 
("Operation Greylord") of corruption in the Cook County courts. 
It appeared unlikely that these cases would become available 
for use in our research before the end of the data collection 
period, so Chicago was dropped as a site. Chicago had been 
chosen because it is a large, northern city, where the use of 
deposit bond has eliminated bail bondsmen. Also, Chicago has 
not been included in recent studies of pretrial release practices. 
Moreover, the danger law in IllinoiS, passed in 1975, provides 
for different responses, depending on the extent of dangerousness 
shown by the defendant's crime70n-bail status and whether the 
charges are for forcible felonies or other offenses. 

10Technically, the samples were chosen from the counties within 
which these cities are located: Pima County (Tucson), Arizona; 
Maricopa County (Phoenix), Arizona; Milwaukee County (Milwaukee), 
Wisconsin; and Shelby County (Memphis), Tennessee. For ease 
of exposition, and because their respective cities account for 
most of the arrests in these counties, the cities' names are 
used in this monograph. 
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setting bail that is at least twice the "customary" amount for 
defendants who are rearrested while awaiting trial. This is 
a particularly interesting response to pretrial dangerousness, 
in view of the fact that laws permitting detention before trial 
are often not used because it is apparently easier to s"et hJ.gb 
money bond and attempt to dIlain dangerous defendants through 
their inability to post it. 

Milwaukee was chosen for study, because it is a northern 
city in a state that allows Beither surety (posted through a 
bondsman) nor deposit bond. 1 Hence, any bond set in Wisconsin 
must be posted in full by the defendant (or the defendant's 
family or friends). Wisconsin's danger law, although rarely 
used, was highly publicized when pasi§d and contains very detailed 
procedural due process requirements. 

Phoenix and Tucson share the same state law regarding dangerous 
defendants, but the two jurisdictions leportedly have implemented 
t hat 1 a w <] u i ted iff ere n t I Y • Th us, a n a I y sis 0 f the s e sit e s s h 0 u I d 
provide a useful comparison of the effects of different approaches 
to implementation of a danger law. Arizona's danger law has 
two parts. The first, passed in 1970, permits denial of release 
to defendants charged with felonies while having pending felony 
cases. The second part, resulting from a constitutional amendment 
passed in 1982, permits denial of release to any defendant charged 
with a felony offense who Doses "a SUbstantial danger to another 
person or the community. 1t 171 According to local sources contacted 
before data collection began, Phoenix was using the earlier 
law on a routine basis and had also used the later law in a 
few cases, while Tucson had not used either law. 

D. Sampling Period and Sample Size 

Because data collection began in the fall of 1983, and 
because we wanted to allow sufficient time for cases to have 

11See Barbara Gottlieb, Practitioner Perspectives (Washington, 
D. C.: To bo r g As soc i ate s, Inc., 1985), p p • 25 - 28 • 

12Under deposit bond, a percentage of the bond must be posted 
with the court (usually 10 percent), and most of that deposit 
(usually 90 percent of it) is returned if the defendant appears 
in court as required. 

13 See Barbara Gottlieb and Phillip Rosen, Digest of State Laws 
(Washington, D.C.: Toborg Associates, Inc., 1985), pp. 76-79; 
and Barbara Gottlieb, The Dynamics of State Law Deyelopment 
(Washington, D.C.: Toborg Associates, Inc., 1985), p. 17. 

14Constitution of the State of Arizona, Article II, Section 22. 
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reached disposition, we chose the first six months of 1982 as 
the period from which to select the sample of arrests. We antic­
ipated having sample sizes of 300 crime-on-bail cases and 300 
rape or robbery cases. These numbers were approximated in Memphis, 
by extending the sampling period to the first seyen months of 
1982, but not in the other sites. Consequently, in the other 
sites we extended the sampling period to include ~ of calendar 
year 1982 and selected all relevant cases. As Table 1 shows, 
final sample sizes were 1006 cases for the rape or robbery sample 
and 628 cases for the felony crime-on-bail sample. 

Table 1. Sample Size by City and Type 

Rape or Felony 
Robbery Crime-an-Bail 

City Charges Charges 

TLlcson 130 156 

Phoenix 294 109 

Milwaukee 297 107 

Memphis 285 256 

, 

r TOTAL 1006 628 

E. Data Collection 

In each site extensive data were collected on the sample 
(or "study") case; the pending case, if any; and the pretrial 
rearrest case, if any. For each case information was collected 
about the offense charged, the nature of the victimization that 
occurred, the release conditions set by the court, whether the 
defendant met those conditions and secured pretrial release, 
and the disposition of the case. Additionally, information 
was obtained about the defendant's socio-demographic characteristics, 
prior criminal record, drug and alcohol use, and the extent 
of failure-to-appear for court. 
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The major source of data was court records, usually the 
individual case files. However, this information was supplemented 
in some sites by data maintained by pretrial services agencies, 
prosecutors' offices or other organizations. 

The data collection process was implemented in two different 
ways. In Tucson, Phoenix and Milwaukee the data collection 
activities were coordinated through the National Association 
of Pretrial Services Agencies (NAPSA), the subcontractor for 
the study. Individual data collectors were recruited through 
NAPSA's network of contacts in each of these cities. The data 
collectors were then trained by key project staff from both 
NAPSA and Toborg Associates. 

On-site coordinators were selected in each city to review 
the completed data forms before forwarding them to project head­
quarters in Washington, D.C., where they were double-checked 
for consistency and completeness. Any problem cases were returned 
to the on-site coordinators for follow-up. When all problems 
with a case had been resolved, it was added to the computerized 
data base for that city • 

In Memphis data collection was done under the overall direction 
of the Consulting Investigator for Data Analysis, who lives 
there. He recruited, trained, and supervised students from 
the local university where he teaches in the acquisition of 
the needed data. 

F. Characteristics of Defendants in the Sample 

Table 2 presents a brief summary of selected information 
on defendant characteristics in each site (for more detailed 
information, see Appendix A). As shown in Table 2: 

I» M.ore than 60 percent of the defendants in eadt site 
were 25 years of age or younger. 

• Defendants studied in Memphis and Milwaukee were primarily 
black; the samples in Tucson and Phoenix had substantial 
percentages of Hispanics and whites as well. 

The defendants studied were overwhelmingly (more than 
90 percent) male. 

Most defendants (from 54 to 71 percent) were unemployed 
in the three cities where this information was available 
(Tucson, Phoenix and Milwaukee). 

From 13 to 19 percent of the defendants were on probation 
when arrested for the study case, and from 5 to 8 percent 
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Table 2. Selected Defendant Characteristics for All Cases 
Studied in Each City 

Characteristic Tucson Phoenix Milwaukee 

Percentage 25 years of age 
or younger 61% 61% 61% 

Percentage black 21% 29% 68% 

Percentage Hispanic 31% 28% 7% 

Percentage male 93% 94% 92% 

Percentage unemp]oyed 54% 61% 71% 

Percentage on probation 13% 15% 19% 

Percentage on parole 5% 8% 7% 

Mean number of prior arrests: 

For ull elltlq!u:; 4.2 5.7 2.8 

For v:lolent feloniL'!;l 0.7 -0.9 0.4 

No. of cn~ws ** '207 385 378 

* This ,information was not availaLIe in Memphis. 

Memphis 

64% 

8L.% 

0% 

92% 

* 
* 

* 

2.8 

0.3 

493 

** The numbers shown here are less than would be derived by adding the number 
of cnses for each sample from Table 1. This is because the same case was 
included in both the rape/robbery and the felony crime-an-bail samples, 
if it met the criteria for both samples. See Appendix for information 
on the defendant characteristics for cases in each sample. 

'" 
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were on parole (this information was available only 
for Tucson, Phoenix and Milwaukee). 

Defendants in Tucson and Phoenix had longer p~ior records 
than those in Milwaukee and Memphis, as reflected in higher 
mean values for the number of prior arrests for all charges 
and for violent felony charges. 

G. Questions AddresseQ 

Based on analysis of this sample of defendants, the rest of this 
monograph considers such questions as the following: 

e How were "dangerous" defendants handled prior to trial? 
Were there important differences for defendants considered 
dangerous because of felony crime-on-bail, as compared to 
those charged with rape or robbery? Were there important 
differences across the four sites studied? 

--What release conditions were set? 

--Were special release procedures (e.g., special 
hearings) used? 

--How many of these defendants secured release prior 
to trial? 

What were the pretrial rearrest rates for the defendants 
charged with felony crime-on-bail or rape/robbery who secured 
release? What were the pretrial rearrest charges? 

• To what extent were "dangerous" defendants processed under 
danger law provisions as compared to other 
mechanisms? 

Analysis of these questions in turn permits consideration of the broader 
issue of whether additional legislation or changed criminal justice 
procedures are needed to respond to problems posed by the pretrial 
release of dangerous defendants and, if so, the nature of such legislation 
or other changes. 

These and related issues are discussed in the following chapters 
of this monograph. Chapter II considers release practices and outcomes; 
Chapter III, the pretrial criminality of released defendants; Chapter 
IV, several special issues regarding pretrial dangerousness (e.g., 
the extent of victimization reflected in the crimes studied and the 
use of drugs and alcohol by the defendants arrested for them); and 
Chapter V, conclusions and recommendations. 
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II. RELEASE PRACTICES AND OUTCOMES 

A. Rates and Types of Release 

The impetus behind many state danger laws is to pr~vent 
the pretrial release of certain defendants and to impose restrictive 
release conditions on others, so that the risk they present 
to public safety will be reduced. Hence, a threshold question 
regarding the defendants studied concerns the extent to which 
they were released or detained before trial. As shown in Table 3, 
rates of release in the four cities ranged from 42 percent to 
54 percent for defendants charged with rape or robbery and from 
39 percent to i~ percent for defendants charged with felony 
crime-on-bail. 

The highest release rates for each sample were found in 
Tucson and the lowest, in Phoenix. This great disparity between 
two cities located in the same state suggests that--at least 
with regard to the types of defendants included in this study--Iocal 
factors are more important than the state law in determining 
release or detention outcomes. 

By sample ~, release rates were higher for rape or robbery 
than felony crime-on-bail cases in Phoenix and Milwaukee, and 
the reverse was found in Tucson and Memphis. Hence, there was 
no consistent pattern with regard to release rates when the 
two sample types were compared. 

What about the type of release for these defendants: were 
they released without restrictions, or were conditions imposed 
that had to be met before release could be obtained? As indicated 

15These data suggest, as expected, that defandants charged with 
rape, robbery, or felony crime-on-bail are being detained at 
higher rates than other defendants. Although comparable data 
on release rates for ~ defendants are not available for the 
cities and time periods studied here, an evaluation of pretrial 
release practices in eight jurisdictions over the 1976-78 period 
found that overall release rates for all defendants ranged from 
73 t092 percent. See Mary A. Toborg, et a1., Pretrial Release; 
~ National Eyaluation of Practices and OutcQmes, National Evaluation 
Program Phase II Report, Series B, Number 2 (Washington, D.C.: 
National Institute of Justice, U.S. Department of Justice, October 
1981), p. 6. 

11 
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Table 3. Release Outcomes by Sample Type and City 

Rape or Felony 
Robbery Crime-on-Bail 
Charges Charges 

City No. Percentage No. Percentage 
Released Released Released Released 

Tucson 71 54% 99 64% 

Phoenix 124 42 43 39 

Milwaukee 143 48 48 45 

Memphis 143 f.9 140 55 

in Table 4, for rape or robbery cases, Phoenix had the highest 
rate (54 percent) of release on recognizance (ROR) , and Tucson 

-

had the highest rate (39 percent) of supervised release or release 
to third party custody. When one recalls that Phoenix had the 
lowest rates of overall release and Tucson, the highest, the 
following pattern emerges: in Phoenix, for the defendants studied, 
release was relatively hard to secure, but when granted, was 
often granted unconditionally; in Tucson, in contrast, release 
was obtained more easily but was often constrained by supervisory 
or custodial requirements. 

In comparison with the Arizona cities, both Milwaukee and 
MeI,lphis made greater use of secured money bail for rape or robbery 
cases. The nature of secured bail in these two cities is quite 
different, however. Because bail bonding for profit is illegal 
in Milwaukee (as elsewhere in Wisconsin), secured bonds there 
are posted by the defendants or their relatives or friends. 
In Memphis bonds may also be secured in this manner, but reliance 
on commercial bail bondsmen is far more common. 

For felony crime-on-bail cases, Phoenix once again had 
the highest rate (61 percent) of release on recognizance, and 
Tucson had the highest rate (24 percent) of supervised release 
or release to third party custody. Milwaukee and Memphis again 
relied almost exclusively on money bail--either secured or 
unsecured--as the type of release for these cases. As with 
rape or robbery cases, Memphis primarily used secured bonds 
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Table 4. Type of Release, by Sample Type and City 

Percentage of Released Defendants Released On: 

Ov.'Tl Third 
Sample Type Recog- Unsecured Secured Supervised Party 
and City riizance Bond Bond Release Custody 

Rape or Robbery 

Tucson 17% 0% 44% 25% 14% 

Phoenix 54 a 37 2 7 

Milwaukee 3 24 61 13 0 

}femphis 0 0 93 7 0 

Felony Crime-on-Bail 

Tucson 25% 0% 51% 23% 1% 

Phoenix 61 0 37 0 2 

Milwaukee 6 40 51 2 0 

Memphis 0 0 94 6 0 

Note: Percentages may not add to 100%, because of rounding. 

TOTAL 

100% 

100 

100 

100 

100% 

100 

100 

100 

No. of 
Cases 

71 

123 

143 

143 

99 

43 

47 

138 

I 

.... 
~ 
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for felony crime-on-bail cases, while Milwaukee used unsecured 
bonds as well. 

Memphis was the ~ site where not a sin~le defendant 
in either sample was released on recognizance or unsecured bond. 
Memphis relied overwhelmingly on secured bond as the release 
mechanism for the defendants studied, although a few defendants 
(7 percent of the rape/robbery releasees and 6 percent of the 
felony crime-on-bail releasees) were released with supervision. 

For the other three cities (see Table 4)J rates of release 
on recognizance or unsecured bond were higher for the felony 
crime-on-bail cases than for the rape or robbery cases. As 
shown in Table 5, this can be explained in part by the fact 
that the charges in the felony crime-on-bail samples were, on 
the whole, less serious than rape or robbery. 

Table 5. Arrest Charges in the Felony 
Crime-on-Bail Sample by City 

Charges Tucson Phoenix Milwaukee 

Rape or Robbery 12% 17% 24% 

Burglary 27 20 34 

Assault 5 8 0 

Drug possession or sale 12 20 9 

Larceny 24 10 8 

Fraud 8 7 8 

Other 12 17 16 

TOTAL 100% 100% 100% 

No. of cases 156 109 107 

Note: Percentages may not add to 100%, due to rounding. 

t-1emphis 

19% 

26 

6 

2 

34 

12 

1 

100% 

255 
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Burglary and larceny accounted for more than one-half the 
charges in the felony crime-on-bail sample in Tucson and Memphis. 
In Milwaukee the most frequent felony crime-on-bail c~arge was 
burglary, comprising approximately one-third of the sample. 
Milwaukee also showed a disproportionately high number of rape 
and robbery cases in the felony crime-on-bail sample; this was 
largely because the rape statute in Wisconsin is broader than 
in the other states studied and, hence, results in more rape 
charges. Phoenix showed the greatest diversity of felony crime­
on-bail charges; the most frequent charges were burglary and 
drug possession or sale, each of which accounted for 20 percent 
of the sample, followed by rape/robbery and "other" charges 
(e.g., vandalism

16
prostitution, disorderly conduct, etc.), 

17 percent each. 

-B. Mechanisms Used for Detention 

As indicated earlier (see Table 3), defendants were detained 
until trial in approximately one-half of all the cases studied. 
Table 6 shows that by far the mQst COmmQn reaSQn fQr detention 
in each city was that defendants did not post bond. For the 
rape Qr rQbbery sample mQre than 85 percent Qf the defendants 
detained in each city were detained because they did not post 
bQnd; less than 15 percent Qf the detentiQn occurred because 
the defendants were held withQut bond. 

Phoenix had a sharply higher rate (35 percent) of outright 
detentiQn for felQny crime-on-bail detainees than for rape or 
rQbbery cases. This finding is consistent with the reports 
we received befQre starting field data cQllectiQn that Phoenix 
was using the prQvision of Arizona's danger law that permits 
outright detentiQn of defendants charged with felony crime-on-bail 
(see the discussion in Chapter I). 

Milwaukee also shQwed greater use of outright detention 
for the felony crime-on-bail detainees than for rape or robbery 
detainees (19 percent versus 14 percent). There was no difference 

16A comparison of charges in the pending and study cases for the 
felony crime-on-bail sample shows that burglary and larceny--and, 
to a lesser extent, drug possession or sale--were more commonly 
charged in the pendin~ cases; while in the stUdy cases fraud 
and "other" charges were mQre frequent in Tucson and Phoenix, 
and rape or robbery charges were mQre likely in Milwaukee and 
Memphis. Hence, overall, the defendants in the felony crime-Qn-bail 
sample had been previously released on somewhat ~ serious 
charges than the study charges in Tucson and Phoenix and on 
~ serious charges in Milwaukee and Memphis. The Appendix 
prQvides data on the charges in the pending cases for the felony 
crime-on-bail sample. 
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Table 6. Mechanisms Used for Detention by Sample 
Type and City 

Percentage of Detained Defendants 

Held Did Not Sample Type Without Post and City Bond Bond TOTAL 

Rape or Robbery 

Tucson 12% 88% 100% 

Phoenix 4 96 100 

Milwaukee 14 86 100 

Memphis 11 89 100 

Felony Crime-
on-Bail 

Tucson 12% 88% 100% 

Phoenix 35 65 100 

Milwaukee 19 81 100 

Memphis J 97 100 

No. of 
Cases 

60 

169 

152 

146 

57 

65 

59 

116 
N_ 
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between the two samples for Tucson; and in Memphis, rates of 
outright detention were higher for the rape/robbery detainees. 

Because of the importance of bond in the overall detention 
of defendants, the effect of bond amount on detention rates 
was assessed. As shown in Table 7, detention rates tended to 
increase as bond amounts increased. However, ey;n at the hi~hest 
bond levels. some defendants still posted bond. Hence, if 
high bond is being used to attempt to detain dangerous defendants 
in these cities, it is an imperfect mechanism for doing so. 

As this chapter has shown, approximately one-half the defendants 
charged with rape/robbery or felony crime-an-bail in the four 
cities studied were released before trial. The next chapter 
considers the extent to which they endangered the public during 
the pretrial period, as reflecte~ in pretrial rearrests and 
convictions for those rearrests. 8 

17The sale exception occurred for bonds of $20,000 or more in 
Milwaukee, where the ~ bond amount must be posted by the 
defendant (or relatives or friends of the defendant). 

lSOf course, those defendants may have engaged in pretrial criminality 
that did not result in rearrests, but we have no reliable way 
to assess this possibility. 

I 
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Table 7. Detention Rates by Bond Amount 
for Each Sample Type and City* 

Sample Type and Bond Amount Tucson Phoenix Milwaukee 

Rape or Robbery 

$1,000 or less 0% 46% 15% 

$1,001 - $5,000 
, 

41 79 72 

$5,001 - $10,000 69 73 86 

$10,001 - $20,000 69 80 80 

$20,001 or more 94 94 100 

TOTAL detention rate 
for all bond amounts 64% 78% 60% 

No. of bonds set 
(secured only) 83 207 215 

Felony Crime-on-Bail 

$1,000 or less 33% 25% 35% 

$1,001 - $5,000 31 67 84 

$5,001 - $10,000 63 90 80 

$10,001 -$20,000 75 86 75 

$20,001 or more 93 80 100 

TOTAL detention rate 
for all bond amounts 50% 72% 66% 

No. of bonds set 
(secured only) 100 58 71 

Memphis 

0% 

21 

59 

72 

86 

49 

260 

29% 

38 

62 

60 

88 

46% 

243 

Note: Some of the detention rates shown are based on very small 
numbers of cases. See Appendix for this information. 

* Percentages show the detention rates for those defendants for whom 
bonds were set in the amounts indicated. 
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III. PRETRIAL CRIMINALITY OF RELEASED DEFENDANTS 

~ Pretrial Rearrest Rates in the Four Cities 

Danger laws have been passed in various states to try to 
reduce crime-on-bail, either by outright detention of dangerous 
defendants or through imposition of release conditions designed 
to lessen pretrial criminality. As the preceding chapter showed, 
about one-half of the defendants charged with rape, robbery 
or felony crime-on-bail were released before trial. Of those 
defendants, 13 percent were released under supervision or third 
party custody; 64 percent, on secured bond; and the remaining 
23 percent, without restrictions (17 percent on own recognizance 
and 6 percent on unsecured bond). 

Did the release of these defendants pose a threat to community 
safety? To answer this question requires analysis of pretrial 
rearrests for those defendants. As shown in Table 8, pretrial 
rearrest rates ranged from 9 percent to 35 percent for the rape/ 
robbery releasees and from 12 percent to 41 percent for the 
felony crime-on-bail releasees. Additionally, some defendants 
had more than one pretrial rearrest; this was most common in 
Memphis and Tucson and least common in Phoenix. For the four 
cities studied, there was no relationship between release rates 
and pretrial rearrest rates. Although one might expect that 
low release rates would be correlated with low rearrest rates, 
and yjce versa, this did not occur. For the rape/robbery sample, 
the 19west pretrial rearrest rate was f~Hnd in the city (Tucson) 
with the hi~hest pretrial release rate. 

As Table 8 indicates, the pretrial rearrest rates in Memphis 
were sharply higher than those in the other three cities studied. 
For the tLl.J:?e/r9bbery releasees, Memphis' pretrial rearrest rate 
was tW9-and-9ne-balf times that of the next highest rate; and 
for the felony crime-on-bail releasees, alm9~1 dQuble. Table 9 
shows that this disparity diminishes when only more serious 
charges are considered. When rearrests for felonies 9nly are 
analyzed, pretrial rearrest rates for rape/robbery releasees 
range from 6 percent to 25 percent, with the rate for Memphis 
approximately double that of the next highest rate. For Lel9ny 
crime-9n-bail releasees, pretrial rearrest rates range from 

19Tucson also made the greatest use of supervised and third party 
custody release, but we do not have sufficient information to 
assess whether that may account at least in part for this finding. 

19 
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12 percent to 31 percent, with Memph~B' rate about one-and-one-half 
times that of the next highest rate. 

Table 8. Pretrial Rearrests by Sample Type and City 

Sample Type and Rearrest Tucson Phoenix Milwaukee Memphis 
Information 

Rape or Robbery Char,ges 

No. of pretrial rearrests 6 15 20 

Pretrial rearrest rate 9% 12% 14% 

Felony Crime-on-B.:liJ Churges 

No. of pretrial rearrests 21 5 7 

Pretrial rearrest rate 21% 12% 15% 

Combined Samples 

No. of pretrial rearrests* 25 19 27 

Percentage of rearrested 
defendants with more 
than one_pretrial rearrest 32% 5% 19% 

* A pretrial rearrest for a defendant in both the rape/robbery and 
felony crime-an-bail samples is counted only once. 

50 

35% 

58 

41% 

102 

30% 

20Based on information provided by local sources in the four cities, 
it appears that data on pretrial rearrests for misdemeanors 
were more complete in Memphis than elsewhere. If so, the inclusion 
of misdemeanor rearrests in Table 8 exaggerated the true difference 
in pretrial rearrest rates between Memphis and the other sites. 
Nevertheless, elimination of any such bias, as shown in Table 9, 
still found Memphis with pretrial rearrest rates substantially 
higher than those of the other cities. 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

City 

Tucoon 

Phoenix 

21 

Table 9. Pretrial Rearrests for Felonies 
by Sample Type and City 

Rape or Robbery Felony Crime-on-Bail 
Charges Charges 

No. Percentage No. Percentage 

6 9% 20 20% 

15 12 5 12 

Milwaukee 9 6 6 13 

Memphis 36 25 44 31 

Although Memphis had relatively high rates of pretrial 
rearrest, Table 10 shows that many of those rearrests occurred 
in the less serious charge categories. Fully 37 percent of 
Memphis' pretrial rearrests were for larceny, as compared with 
11 percent to 24 percent of the rearrests in the other sites. 
Only 10 percent of Memphis' rearrests were for robbery and rape 
charges--the lowest percentage of any site--although the absolute 
number of pretrial rearrests for those charges was about the 
s~me as for the 2£ther sites. W~~n pretrial rear~est rates for 
Ylolent charges only are consloered, as shown In Table 11, 
Memphis' rate for rape/robbery releasees is still almost double 
that of the next highest rate (10 percent versus 6 percent); 
but its rate for felony crime-on-bail releasees--while still 
the highest found--is matched by Tucson's rate (5 percent). 

B. Possible Reasons for Hi~h Pretrial Rearrest Rates in Memphis 

What accounts for the fact that Memphis' pretrial rearrest 
rates are higher than those of the other cities studied? To 
some extent this is due to the fact that Memphis had by far 
the slowest case processing--and, hence, the longest pretrial 

21As used here, violent charges are defined as murder, manslaughter, 
arson, kidnapping, robbery, rape and assault. 
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Table 10. Percentage Distribution of Pretrial 
Rearrest Charges by City 

Charge Tucson Phoenix Milwaukee 

Rape or robbery 20% 42% 33% 

Burglary , 16 16 11 

Assault 4 0 0 

Drug possession or sale 16 16 4 

Larceny 24 11 15 

Fraud 12 5 4 

Other 8 11 33 

TOTAL 100% 100% 100% 

No. of Pretrial Rearrests 25 19 27 

Memphis 

10% 

11 

10 

11 

37 

6 

16 

100% 

102 

Note: Percentages may not add to 100 percent, because of rounding. 

City 

rrucson 

Phoenix 

~ilwaukee 

~emphis 

TOTAL 

* 

Table 11. * Pretrial Rearrests for Violent Charges 
by Sample Type and City 

Rape or Robbery Felony Crime~on-Bail 
Charges Charges 

Number Percentage Number Percentage 

3 4% 5 5% 

8 6 1 2 

8 6 1 2 

15 10 7 5 

34 7% 14 4% 

As used here, violent charges are murder, manslaughter, arson, kidnapping, 
robbery, rape and assault. 
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periods--of the sites studied. 22 As shown in Table 12, only 
4 percent of the cases of released defendants reached disposition 
in Memphis within 90 days; comparable percentages for the other 
sites were 17 percent, Tucson; 27 percent, Milwaukee; and 
58 percent, Phoenix. Indeed, only 49 percent of Memphis' cases 
had reached disposition within 240 days; in the other sites, 
the comparable percentages ranged from 78 percent (Milwaukee) 
to 91 percent (Phoenix). 

Time 

Within 

Within 

Within 

No. 

Table 12. Time to Disposition for Released 
Defendants by City 

to Disposition I Tucson Phoenix Milwaukee Memphis 

90 clays 17% 58% 27% 4% 

120 days 38 66 39 10 

240 days 79 91 78 49 

of released 
defendants 156 159 179 266 

Although Memphis' cases experienced a longer pretrial period 
than in the other sites, this does not account fully for Memphis' 
higher pretrial rearrest rates. After controlling for time-at-risk, 
as shown in Table 13, Memph~~ still had higher pretrial rearrest 
rates than the other sites. 

22Although many pretrial rearrests occur soon after release and 
thus would probably not be affected by faster case processing, 
as will be discussed in Chapter IV, a longer pretrial period 
nevertheless provides a longer time for a defendant to be "at 
risk" of rearrest; hence, reducing the length of the pretrial 
period should lead to some reduction in pretrial rearrests. 

23Note that Phoenix processed cases relatively quickly: 58 percent 
of the cases there reached disposition within 90 days. This 
is also reflected in data on the median number of days until 
case disposition: this was 72 days for the rape/robbery sample 
in Phoenix, as compared to 111 days for Milwaukee, 153 days 
for Tucson, and 253 days for Memphis. For the felony crime-on-bail 
sample, the median was 53 days for Phoenix, 109 days for ~1ilwaukee, 
125 days for Tucson, and 171 days for Memphis. 
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Table 13. Pretrial R~."?rrest Rates by Elapsed Time 
After Release) by City 

. 
Pretrial Rearrest 
Rate After No. of 
Days Shown Tucson Phoenix Milwaukee Memphis 

30 days 2% 3% 3% 7% 

60 uays 6 6 6 13 

90 dClyS 9 7 8 18 

120 days 12 9 11 21 

240 UClyS 14 11 13 30 

All 15 12 14 36 
I 

The relatively high pretrial rearrest rate in Memphis may 
result in part from the fact that judges making release decisions 
there apparently did not have as much information about a defendant 
available at the initial bail hearing as was available in the 
other cities. For example, no information about the defendants' 
drug use or whether they were on probation or parole was found 
in the Memphis bail hearing records, maintained in the court 
files used for data collection. This suggests that such information 
was not systematically available as part of the release decision­
making process, although it may have been provided in selected 
cases~ Because such factors as drug use and proBttion/parole 
status have often been associated with rearrest, the absence 
of this information--and, hence, judges' inability to consider 
It--at the release hearing may have resulted in the release 

24See , for example, William Rhodes et al •. Pretrial Release and 
Misconduct in Federal District Courts, prepared for the Bureau 
of Justice Statistics, U.S. Department of Justice, December 
1984, and summarized in the Byreau of Justice Statistics Special 
Report, "Federal Offenses and Offenders: Pretrift\ Release and 
Misconduct," January 1985; Jeffrey A. Roth and Pa~1 B. Wice, 
Pretrial Release and Misconduct in the District of Columbia, 
PROMIS Research Project Publication No. 16 (Washington, D.C.: 
Institute for Law and Social Research, April 1980); Mary A. Toborg, 
at al' l Pretrial Release; A National Eyalyation of Practices 
§nd Qutcomes, prepared for the National Institute of Ju~tice, 
U.S. Department of Justice, August 1981, 'and surrunarized in National 
E¥alyation Program Phase II Report, Series B, Number 2 (Washington, 
D.C.: National Institute of Justice, U.S. Department of Justice, 
October 1981); and Mary A. Toborg, ~l.a Pretrial Risk Assessment 
i..n the District of Columbia: The Effects of Chan~ed Procedures, 
prepared for the D.C. Pretrial Services Agency, May 1984. 
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of a higher percentage of recidivist-prone defendants in Memphis 
than elsewhere. 

One reason that Memphis' judges do not have bet~er information 
available to them when making release decisions is that the 
pretrial release program there is quite limited in scope. Unlike 
many cities, where the pretrial release program provides information 
about the vast ma~grity of defendants to the judge making the 
release decision, Memphis' program is less comprehensive. 
Defendants facing very serious charges--such as the felony rape, 
robbery or crime-on-bail charges covered in this study--are 
typically excluded from the information-gathering activities 
of the program. As a result, judges making release decisions 
for such defendants do so in Memphis without having available 
to them the sytematically compiled information that is provided 
in many other cities by pretrial release programs. 26 

Another factor that may affect pretrial rearrest rates 
in Memphis is that many offenders incarcerated in Tennessee's 
badly overcrowded prisons receive early release, including persons 
sentenced for serious offenses. As a result, dangerous offenders 
may return from prison to the community more quickly in Memphis 
than in the other cities studied. If so, this may help account 
for Memphis' higher rates of pretrial rearrest. 

The pretrial rearrest rates in Memphis may also be affected 
by the heavy reliance on surety bond as a pretrial release mechanism. 
For the defendants studied, Memphis made little use of third 
party custody, supervision, or other forms of court-ordered 
conditional release that might reduce pretrial ~7arrest rates 
by restricting defendants' pretrial activities. Although 
bondsmen may impose release conditions on defendants, those 
conditions are likely to be designed to help assure court aDDearance, 

25 For information on practices in other cities, see Donald E. Pryor, 
Practice~ of Pretrial Release Pro~rams; Reyiew and Analysis 
of the Data (Washington$ D.C.: Pretrial Services Resource Center, 
February 1982); and Mary A. Toborg, et al., Pretrial Release; 
A Nat~onal Eyaluation of Practices and Outcomes, ODe cit. 

26There is also some evidence that judges in Memphis assessed 
the information that ~ available differently than judges in 
the other cities did. For example, the defendant's prior criminal 
record seemed to have had less of an effect on the release/detention 
decision in Memphis than in the other cities. 

27This lack of use of conditional release in Memphis may well 
be related to the fact that the pretrial release program has 
such a limited role there. In other cities development of ap­
propriate conditions to reduce pretrial release risk is often 
a function of pretrial release programs. See, for example, 
Donald E. Pryor, Q..p. cit., pp. 39-47; and Mary A. Toborg, tl 
a1.. Pretrial Risk, Assessment in the DIstrict of ColIWlbia, QQ. cit" 
pp. 5-7. 
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which is typically the bondsman's major--or even sole--concern. 
Because failure-to-appear for court is the only basis upon which 
a bond can be ordered forfeited, there is no particular incentive 
for a bondsman to be concerned about the protection of community 
safety as part of the bond-writing process. Ideally, of course, 
such concern would be reflected in judges' initial release deci­
sions, so that defendants would not be given the oDtion of posting 
bond if their release would endanger community safety. 

Another possible explanation for the high pretrial rearrest 
rates in Memphis is that criminal justice practitioners involved 
in pretrial release decision-making there are less sensitive 
to the issue of pretrial dangerousness than In the other cities 
studied. In this regard it is noteworthy that Tennessee is 
the only state of the three studied in which the issues of crime­
on-bail and pretrial dangerousness had UQ1 resulted in SUbstantial 
public outcry and demands for changed criminal justice procedures 
before the time of our data collection activities. 

In both Wisconsin and Arizona public concern had resulted 
in major changes--adopted amid great public fanfare--in the 
state laws regarding pretrial dangerousness. Although Tennessee 
has enacted a danger law, it is quite limited in scope (it provides 
that bond be set for defendants charged with crime-on-bail at 
an amount at least double the customary amount) and was passed 
with little public debate over the need for it or over its content. 

The lack of public attention to the pretrial dangerousness 
issue in Tennessee--as compared to the great public attention 
the issue received in Wisconsin and Arizona--raises the possibility 
that extensive, heated public discussion of the pretrial danger 
issue itself changes the way that potentially dangerous defendants 
are handled prior to trial. Even if the specific provisions 
of the laws passed in response to the public's concerns are 
rarely used, the public debate over pretrial dangerousness may 
so heighten the awareness of criminal justice practitioners 
to the problem that they chan~e their decisionmakin~. If this 
indeed occurs, then the full impact from the enactment of pretrial 
danger laws cannot be ~ssessed by considering only the extent 
of use of those laws. 2 

C. Resgonses to Pretrial Rearrests 

In addition to analysis of the rates of pretrial rearrest, 
it is important to consider the criminal justice system's processin~ 
of the rearrests: for example, to what extent were the rearrested 

28 1t has also been suggested that the fact that the case sample 
in Memphis was selected at indictment may have resulted in higher 
pretrial rearrest rates than if the sample had been chosen at 
initial appearance, as in the other cities. We have no way 
to determine whether this is so, although it does appear that 
the cases selected in Memphis were somewhat stronger ones to 
prosecute than elsewhere, as shown by lower rates of dismissals. 
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defendants again released to await trial? Release rates for 
rearrested defendants were highest in Memphis (67 percent), 
followed by Tucson (56 percent), Milwaukee (37 percent), and 
Phoenix (16 percent)--the same ranking as had been found for 
the initial ~tudy samQle arrests (see Table 3). . 

What about the disQositions of the pretrial rearrests? 
More than three-fourths of the pretrial rearrests (77 percent 
in the rape/robbery sample and 8n percent in the felony crime-on-bail 
sample) resulted in convictions. More than 80 percent of those 
convicted (83 percent in the rape/robbery sample and 88 percent 
in the felony crime-on-bail sample) received sentences of incar­
ceration. Hence, for the defendants studied, a pretrial rearrest 
was highly likely to result in a conviction, which in turn was 
highly likely to be accompanied by a sentence of incarceration. 

A related issue concerns the extent to which the sentences 
levied for pretrial rearrests were imposed consecutively, as 
compared to concurrently, with any sentences levied for the 
original arrest. As Table 14 indicates, c02gurrent sentences 
were far more common than consecutive ones. 

Table 14. Consecutive Versus Concurrent 
Sentences for Pretrial Rearrest 
Cases 

Item Tucson Phoenix Milwaukee 

No. of defendants 
sentenced for both 
study arrest nnd 
pretrial rearrest 9 7 17 

Percentage with 
concurrent sentences 89% 100% 71% 

Percentage with 
consecutive sentences 11% 0% 29% 

Memphis 

49 

69% 

31% 

29Concurrent sentences were also far more common than consecutive 
ones for those defendants havin~ pendin~ cases when arrested 
who were subsequently sentenced for both cases. 
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D. Concludin~ Remarks 

As this chapter has shown, pretrial rearrest rates for 
released defendants charged with rape, robbery or felony crime-on­
bail ranged from 9 percent to 41 percent in the four cities 
studied. Pretrial rearrest rates were consistently higher in 
Memphis than in the other three cities, although the differences 
diminished when rearrests for only the more serious charges 
were considered. EVen so, 10 percent of the released defendants 
who were charged with rape or robbery in Memphis were rearrested 
before trial on a violent charge (defined as murder, manslaughter, 
arson, kidnapping, robbery, rape or assault), as were 5 percent 
of those charged with felony crime-on-bail; comparable percentages 
for the other sites ranged from 4 percent to 6 percent for the 
rape/robbery sample and from 2 percent to 5 percent for the 
felony crime-on-bail cases. 

These findings must be viewed within the context that only 
about one-half of the defendants charged with rape, robbery 
or felony crime-on-bail were released before trial. Because 
those defendants were presumably the best risks for release, 
their rates of pretrial rearrest show that the problem of protecting 
community safety from harm by defendants awaiting trial is still 
a cause for concern in the cities studied. 

\ r 
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IV. SPECIAL ISSUES 

Although the primary focus of this monograph was to assess 
the pretrial release and pretrial rearrest outcomes of the defendants 
studied, the data collected also permit consideration of several 
special issues related to pretrial dangerousness. These issues, 
discussed in the following sections of this chapter, include: 

A. 

• the nature of the victimization that occurred; 

• the defendants' involvement in drug and alcohol use; 

• the impact that speedier trials might have had on 
reducing pretrial rearrests; 

• the dispositions (i.e., conviction rates and sentences) 
of the arrests; and 

• the extent to which the defendants failed to appear 
for court. 

The Nature of the Victimization 

In recent years greater attention has been focused on the 
victims of crime. This concern received national prominence 
in 1982 when the Presidega's Task Force on Victims of Crime 
issued its Elnel ReDort, which documented the poor treatment 
that the criminal justice system gives to many victims and led 
to heightened awareness of the impact of crimes on their victims. 
Consideration of the nature of the victims is particularly relevant 
in the present study, because many state danger laws were passed 
in response to specific instances of particularly heinous crimes 
in which the perpetrator was found to have been awaiting trial 
on another charge. 

Tables 15 and 16 present data on victimization for the 
felony crime-on-bail and rape/robbery samples, respectively. 
As shown, the percentage of cases with victims ranged from 
71 percent in Phoenix to 98 percent in Memphis for the felony 
crime-on-bail sample; all cases in the rape/robbery sample, 
of course, had victims. For most cases in either sample there 
was only a single victim; this was so in 70-80 percent of the 
rape/robbery sample and in 67-84 percent of the felony crime-on-bail 
sample, depending on the site. 

30president's Task Force on Victims of Crime, Final ReDort (Washington, 
D.C.: U.S. Government Printing Office, 1982). 

29 
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Table 15. Nature of Victimization in Felony 
Crime-an-Bail Sample, by City 

Item Tucson Phoenix Milwaukee 

Cases with Victims 

Number 115 77 90 

Percentage of all cases 74% 71% 84% 

Number of Victims 

One 67% 81% 84% 

Two 25 16 14 

Three or more 8 4 2 

TOTAL 100% 100'% 100% 

No. of cases 49 77 87 

Relationship to Victim 

Stranger 43% 43% 49% 

Conunercial 25 39 32 

Relative or prior 
acquaintance 25 14 12 

Other 7 4 7 

TOTAL 100% 100% 100% 

No. of cases 44 72 90 

Cases with Victim Injury 

Number 20 8 16 

Percentage of Llll cLl~es 

with victims 17% 10% 18% 

-
Memphis 

237 

98% 

78% 

15 

8 

100% 

236 

43% 

43 

12 

3 

100% 

236 

18 

8% 

Note: Percentages may not add to 100 percent, because of rounding. 
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Table 16. Nature of Victimization in 
Rape/Robbery Sample, by City 

Item Tucson Phoenix Milwaukee 

Number of Victims 

One 70~~ 75% 80% 

Two 18 13 13 

Three 
, 

12 12 8 or more 

TOTAL 100% 100% 100% 

No. of cases 113 293 285 

Relationship to Victim 

Stranger 37% 52% 47% 

Commercial 44 37 21 

Relative or prior 
acqut:linranc.:e 16 10 32 

Other 3 1 0 

TOTAL 100% 100% 100% 

No. of cases 93 264 295 

Cases with Victim Injury 

Number 45 114 150 

Percentage of all cases 
with victim!; 35% 39% 51% 

. 

Memphis 

75% 

15 

10 

100% 

280 

46% 

31 

23 

0 

100% 

281 

68 

24% 

Note: Percentages may not add to 100 percent, because of rounding. 
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Typically, victims were either strangers or commercial 
establishments (e.g., convenience stores, liquor stores, etc.), 
although there was a substantial number of cases in which the 
victims were relatives or prior acquaintances. For the rape/robbery 
sample, victim injury occurred in 51 percent of the cases in 
Milwaukee, 39 percent in Phoenix, 35 percent in Tucson, and 
24 percent in Memphis. As one might expect from the fact that, 
overall, the charges in the felony crime-on-bail sample were 
less serious than rape or robbery (see Table 5), victim injury 
occurred less often than in the rape/robbery sample. Nevertheless, 
18 percent of the felony crime-on-bail cases with victims resulted 
in victim injury in Milwaukee, and 17 percent did so in Tucson 
(comparable percentages for Phoenix and Memphis were 10 percent 
and 8 percent, respectively). In each sample, approximately 
one-half of the injured victims were either hospitalized or 
treated at the emergency room for their injuries. 

Table 17 considers the way in which cases with victims 
in the felony crime-on-bail sample were handled, as compared 
with all cases in that sample. As shown, release before trial 
was somewhat less likely for cases with victims, although the 
differences were not great. Outright detention was no more 
likely for cases with victims than for other cases; instead, 
inability to make bond accounted for the sor,,~hat higher detention 
rates among cases with victims. As this fin~ing suggests, bond 
was set at somewhat higher amounts for cases with victims than 
for other cases. 

Pretrial rearrest rates were virtually identical in all 
four sites for cases with victims and for other cases. These 
rates for cases with victims ranged from 12 percent in Phoenix 
to 41 percent in Memphis. 

A related issue concerns the use of weapons. This is important 
to consider, because the possibility of serious victim injury 
is greater when weapons are involved. Moreover, even if no 
injury occurs, the fear felt by the victim is likely to be greater 
when a weapon is used in the crime. 

As indicated in Table 18, the use of a weapon was more 
likely for the rape/robbery cases than for the felony crime-on-bail 
cases. In terms of ~ of weapon, a gun was used more often 
than other types of weapons. Table 18 also shows that release 
ratcs were usually much lower for cases involving a gun than 
for other cases. Once again, the mechanism by which detention 
occurred was likely to be inability to post bond, rather than 
outright detention without possibility of release. 

Where a gun was used, victim injury resulted in 6 percent 
to 21 percent of the cases, depending on the site and sample 
type. The most likely victims in cases where guns were used 
were commercial establishments, followed by strangers. For 
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Table 17. Release and Pretrial Rearrest Outcomes for Cases 
with Victims, As Compared ~ith All Cases, in the 
Felony Crime-on-Bail Sample by City 

Cases ~ith Victims 

Mil- Mem-
Item Tucson Phoenix waukee phis Tucson 

Release Outcomes 

Released 58% 33% 41% 52% 64% 

Could not make bond 37 46 49 46 32 

Detained outright 5 22 10 2 5 

TOTAL 100% 100% 100r. 100% 100% 

No. of defendants 115' 77 90 237 156 

Ty~e of Release 

Own recognizance or 
unsecure.d bond 19% 52% 46% 0% 25% 

Secured bond 55 48 51 96 51 

Supervised release or third 
party custody 25 0 3 4 24 

TOTAL 100% 100% 100% 100% 100% 

No. of released 
defendants 67 25 37 121 99 

BOnd Amount Set 

$1.000 or less 5% 67- 32% 10% 6% 

$l,Ooi - $ 5,000 44 43 45 62 51 

$5,001 - $10,000 28 19 8 17 24 

$10.001 - $20,000 5 13 7 4 4 

$20.001 or more 18 19 8 7 IS 

TOTAL 100% 100r. 100% 100% 100% 

No. of defendants with 
bond set 79 47 62 228 100 _. 

Pretrial Rearrests 

Percentage of released 
def6ndants with pretrial 
rearrests 22% 12% 14% 41% 21% 

Number of pretrial 
rearrests 15 3 5 SO 21 

Percentages may not add to 100%. because of rounding. 

-~-----~- ---

All Cases 

Mll- Hem-
Phoenix waukee phis 

40% 45% 55% 

39 45 44 

21 10 2 

100r. 100% 100% 

109 107 256 

61% 47"/' 0% 

37 51 94 

2 2 6 

100% 100% 100r. 

43 47 138 

7% 37% 10% 

47 44 62 

17 7 17 

12 6 4 

17 7 7 --- ---
100% 100% 1007-
---

58 71 243 
----

11% 15% 41% 

5 7 58 
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I Table 113. Use of Weapons by Snmple Type and City 

I Rape or Robbery Char~e6 Felony Cr Ime-on-Bail Charl'.es 1 
Item Mil- Mem- MU- Mcm-

Tucson Phoenix waukee phis Tucson Phoenix waukel! phis 

I 
-

Ty~e of Wea~on Used 

Gun 34% ·j37. 36% 43% 9% 18% 117- 13% 

I Other weapon 33 18 17 22 6 8 8 9 

Unknown type of weapon 1 0 2 I 1 0 0 0 

I No W£'ap01l J2 39 4S J4 83 73 82 78 

TOTAL 100% 100% 1007. 1007. 1007. 100i( 100% 1007. 

I No. of cases havin!', 
information on 
weapon type 117 287 292 280 151 109 105 242 

I Rch'il!le Oulcom£'s In Cases 
I-.1lere (;lIn Wa!, Used 

I 
Releasvd 31lt. 39'7. 30% 45% 36% 25% 187. 26% 

Could not make bond 58 60 62 48 50 55 73 61l 

I 
Detained outri~ht 5 I 9 7 14 20 9 7 

TOTAL 100% 100% 100% 100% 100% 100% 100% 100% 

No. of cases where 

I 
I 

Run W.1f; used 40 12) 104 119 14 20 II 31 
'.- ---- -----

-=-r-
.-._--

Perrrntase of Defendants 
R£' leasl·d in ALL Gil:WS 54% 427.. 41\/.: 64% 39% 4~% 55% 

-
\. h-t i 01 Injun· in GasPl' 

I-.1ll're Gun 14;1<; Used 

I 
I 

Per,entar.e of l'ilSeS with I 
viet in! injllr~- 21% 177- In 14% 20% 

I 
6% 187. lilt.: 

No. of cases with vinim 
injun' 6 20 III 17 2 I 2 'j 

No. of cases havin!', 
informal ion on ~un use 

I and victim injury 28 120 104 1 I 9 10 17 11 31 
- .. 

RelationshlE to Victim in Ca::;l's 
\.Illf·fl· (;UII WilS tiSI'd 

I 
---
Sl r:lnl(c' r 13% JIZ 44'1. 407. \0% 247- 46% 29% 

Rl-Iatlve (lr prior 

I acquaintance 3 2 10 9 30 18 9 29 

Commerrial 73 66 47 51 50 53 46 39 . 

I Other 10 I 0 0 10 6 0 3 
-, 

TOTAL 100% 100i. 1007- 1007- 100% 1007. 100% 100% 
- ,-

No. of cases having 

I 'information on gun IJse 
and relationship to 
vict.lm 30 119 105 119 10 17 II 31 .-

I 
Percentages may not add to 100%, because of roundin~. 
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the rape/robbery sample, the percentage of the cases involving 
guns that had strangers for victims were Milwaukee, 44 percent; 
Memphis, 40 percent; Phoenix, 31 percent; and Tucson, 13 percent. 
The comparable percentages for the felony crime-on-bail sample 
were Milwaukee, 46 percent; Memphis, 29 percent; Phoenix, 
24 percent; and Tucson, 10 percent. 

B. Dru~ and Alcohol Us~ 

Because of the widespread interest in sUbstance abuse and 
its relationship to crime and pretrial dangerousness, we attempted 
to collect data on whether defendants were using drugs or alcohol 
when arrested. In Phoenix and Milwaukee, these data were available 
on a sufficient number of cases to permit analysis; in Memphis, 
substance abuse data were totally lacking in the court records; 
and in Tucson, such data were available for less than 15 percent 
of the defendants studied. Hence, the following analyses consider 
only Phoenix and Milwaukee. 

EVen in Phoenix and Milwaukee, as shown in Table 19, there 
was a considerable amount of missing information for both drug 
and alcohol use: more than one-third of the cases in each site 
had missing drug use information; and more than one-fourth of 
the cases, missing alcohol use information. Overall rates of 
drug use were higher in Milwaukee than Phoenix (27 percent and 
17 percent, respectively), while overall rates of alcohol use 
were the same (38 percent). Also, the rate of alcohol use exceeded 
that of drug use--by more than double in Phoenix and by about 
40 percent in Milwaukee. In each site, for the sample of defendants 
studied, marijuana accounted for about one-third of the drug 
use, while heroin and cocaine jointly accounted for about another 
30 percent. 

Table 20 shows the extent of sUbstance abuse by charge 
in the two cities. As indicated, in Phoenix defendants charged 
with drug possession or sale, larceny or fraud were more likely 
than other defendants to be drug users; however, the total number 
of defendants with such charges was relatively small. In Milwaukee, 
defendants charged with robbery, burglary, drug possession or 
sale, the "most serious" charges (i.e., murder, manslaughter, 
arson or kidnapping) and "other" charges (e.g., vandalism, prosti­
tution, disorderly conduct, etc.) were more likely than other 
defendants to be drug users; however, only the charges of robbery 
and burglary had substantial numbers of cases. 

When alcohol use is considered, defendants charged with 
rape or robbery--a substantial number of persons in each site--were 
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Tuble 19. SubYtnnce AbuYe in 
Phoenix nnd Milwaukee 

Phoenix 
-_.-

Type of SubBtance AbuBe Number Percentage 

Dru)',H 

Using drugs* 67 17% 

NoL uYing drugs 183 48 

Do not know about drug use 135 35 

TOTAL 385 100% 

A.Ic~)hol 

Drinking** 148 38% 

Not drinking 139 36 

Do not know about 
alcohol use 98 26 

TOTAL 385 100% 

Milwaukee 
---------- -...•. -.. -

Number Percentage 

100 27% 

141 37 

] 37 36 

378 100% 
1. 
i 

142 38% 

130 34 

106 28 

378 100% 

* 'l'ype of drug use In Phuenix way marijUana, 35 percent; heroi.n, 23 percenL; 
hallucinogenY, 10 percent; cocaine, 8 percent; and other, 24 percent; in 
Milwaukee, marijuana, 33 percent; cocaine, 20 percent; barbiturates, 14 
percent; heroin, JO percent; and other, 23 percent. 

** In Phoenix, 35 percent were intoxicated, and 65 percent had been 
drinking but not to the poInt of intoxication; comparable pereentages 
for Milwaukee were 39 percent and 61 percent, respectively. 

t 
I 
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Table 20. Substance Abuse by Charge in Phoenix and Nih'aukee 

Phoenix Milwaukee Phoenix 
Percentag~ Percentage Percentage 
Using . Using Lsing 

Charge Kumber Drugs Xumber Drugs Number Alcohol 

Nurder, manslaughter, 
arson or kidnapping 0 0% 2 50% 1 0% 

Rape 34 21 68 21 49 73 

Robbery 150 22 117 47 172' 56 

Assault 4 0 0 0 6 17 

Burglary 16 13 30 60 17 24 

Drug possession or sale 17 82 3 100 14 7 

Larceny 9 78 5 40 5 20 

I 
Fraud 7 43 7 14 7 0 

Other 13 8 9 67 16 50 

TOTAL 250 27% 241 42% ~ 287 52% 
- ------- ----- --

Number 

1 

71 

141 

0 

29 

6 

6 

8 

10 

272 
-----

}1ihlaukee 
Percentage 
Using 
Alcohol 

100% 

54 

56 

0 

48 

0 

33~ 

13 

70 

52% 

c;., 
""'I 
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38 
more likely than other defendants to have been using alcohol.~l 
These findings suggest that the role of alcohol use in the commission 
of rape or robbery offenses may warrant further study. 

Table 21 considers the release, pretrial rearrest and failure­
to-appear outcomes for drug and alcohol users, as compared to 
non-users. As indicated, drug llsers--when compared to non-llsers-­
are less likely to be released and more likely to be rearrested 
before trial and to fail to appear for court; indeed, the failure­
to-appear rates of drug users are approximately doubl~ those 
of non-users. Alcohol users are, like drug users, less likely 
to be released than non-users. However unlike drug users, 
they are less likely than non-users to be rearrested before 
trial and only slightly more likely than non-users to fail to 
appear for court. ' 

Although the findings presented above are provocative ones, 
they should be used with caution--as guides to identifying topics 
deserving further study, rather than as the basis for drawing 
definitive conclusions. This is because: (1) the analyses 
cover only two sites; (2) even in those two sites, there was 
a considerable amount of missing information; and (3) there 
are relatively few cases for many of the analyses (e.g., charge 
by substance abused); hence, multivariate analyses could not 
be perform~d to determine whether the differences between substance 
abusers and non-abusers were indeed due to substance abuse, 
rather than other factors, such as age, charge, prior record, 
etc. 

Nevertheless, the findings do suggest the following con­
clusionsj 

Substance abuse) particularly drug abuse, should be 
given greater attention in the release decisionmaking 
process; this finding parallels that of many other 
stUdies that have foun~2strong links between drug 
abuse and criminality. 

31 In Milwaukee defendants charged with the "moEt serious" and 
"other" charges were also likely to be alcohol users, but there 
were few cases with these charges. 

32For a review of this literature, see Robert P. Gandossy, ~ 
~r Dru~s and Crime: A Survey and Analysis of the Literature 
(Washington, D.C.: National Institute of Justice, U.8 4 Department 
of Justice, May 1980) and Eric D. Wish, et al~ "The Impact 
of Substance Abuse upon Criminal Careers," monograph prepared 
for The National Research Council, Panel on Research on C~iminal 
Careers, December 6, 1984. 
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Table 21. Release, Pretrial Rearrest ::.rd Failure-To-Appear 

by Substance Users Versu& t~!.:':i-Users in 
Phoenix and Milwauke~ 

Phoenix Milwaukee Phoenix 
Not Not Not 

Drug Users of Drug Users of Alcohol Users of 
Outcome Users Drugs Users Drugs Users Alcohol 

Release 

Number rele.ased 24 77 36 83 58 63 

Percentage released 37% 42% 36% 60% 39% 45% 

Pretrial Rearrest 

Number of defendants 
\dth pretrial 
rearrests 3 7 9 14 2 10 

Percentage of released 
defendants with 
pretrial rearrests 12% 9% 24% 16% 3% 16% 

Failure-To-Appear 

Number of defendants 
who failed to appear 8 11 11 14 10 8 

Percentage of released 
defendants who failed 
to appear 33% 15% 33% 17% 17% 14% 

Milwaukee 
Not 

Alcohol Users of 
Users Ucohol 

63 73 

45% 57% 

10 13 

16% 17% 

i 

13 15 

, 

22% 21% 

c:.:I 
co 
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• The relationship of alcohol abuse to certain types 
of crimes, especially rape and robbery, is deserving 
of greater study; public concern about abuse of such 
drugs as heroin and cocaine may? unfortunately, have 
diverted research attention from the analysis of the 
role of alcohol as a potentially criminogenic SUbstance. 

~ ___ n~S~D~e~e~d.Y-dT~r~i~aul~'_'~A~s~~a_R~e~s~D~oun~s~e~&to~~C~r.i~m~e~-~oun~-~B~a~i&l_ 

It has sometimes been suggested that an effective response 
to the problem of crime-on-bail would be to reduce the length 
of the pretrial period by bringing cases to trial more quickly. 
However, as Table 22 shows, speedier trials would only partially 
solve the crime-on-bail problem. Typically, "speedy trial" 
proposals specify a 90-day period, and in all sites at least 
half the pretrial rearrests occurred wlthin 90 days of release. 

Indeed, a SUbstantial percentage of pretrial rearrests 
occurred even sooner than 90 days: the percentage of pretrial 
rearrests occurring within 60 days of release ranged from 
36 percent to 56 percent in the four sites; and within 30 days, 
from 12 percent to 28 percent. Hence, while speedier trials 
would avoid some pretrial rearrests, the bulk of them would 
still occur under the operation of reasonable speedy trial laws, 
such as those providing for a 90-day limit--and many would still 
occur if the time limit allowed by law for going to trial were 
even shorter. 

Table 22. Percentage of All Pretrial Rearrests 
Occurring Within Specified Time Periods 
After Release, by City 

Item Tucson Phoenix Milwaukee Memphis 
. 

Percentage of Pretrial 
Rearrests Occurring 
Within: 

30 days of release 12% 28% 22% 20% 

60 days of release 40 56 41 36 

90 days of release 60 61 56 50 

, 

Number of Pretrial 
Rearrescs 25 18 27 98 
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O. Conviction and Sentencin~ Outcomes 

It is important to consider the conviction and sentencing 
outcomes of the cases studied, because those outcomes affect 
our judgments about the seriousness of the cases. As shown 
in Table 23, most of the defendants arrested for rap~, robber, 
or felony crime-on-bail in the cities studied were convicted: 
often of the most serious charge against them and, if of a lesser 
charge, usually still a felony. Overall conviction rates ranged 
from 79 percent to 85 percent in the rape/robbery sample and 
from 66 percent to 96 percent in the felony crime-on-bail sample. 

Once convicted, most of the offenders were incarcerated: 
from 69 percent to 95 percent in the rape/robbery sample and 
from 73 percent ta 98 percent in the felony crime-on-bail sample. 
Median sentence lengths for the most serious type of sentence 
imposed ranged from 36 to 60 months in the rape/robbery sample 
and from 24 to 36 months in the felony crime-on-bail sample. 

Another finding from the analyses of conviction and sentencing 
outcomes is the importance of considering all easel in which 
a defendant is involved, rather than only one. This is illustrated 
by the defendant who was detained until trial on a $50,000 bond 
for a pretrial rearrest for robbery that was subsequently dismissed. 
From this information alone, it would seem that the defendant 
was treated unfairly, because he was detained on a charge that 
was later dismissed. However, the pretrial rearrest was apparently 
dismissed as part of a plea bargain in which the defendant pled 
guilty to the stydy case (also robbery) in exchange for dismissal 
of the pretrial rearrest case (and another robbery case as well). 
The defendant was sentenced to 20 years in prison for the study 
case. 

~. F8ilure-T~Appear for CouLt 

Although the primary focus of this study was on defendants' 
pretrial dangerousness and ways to reduce it, pretrial release 
practices are also designed to assure the defendants' ~a[ance 
i..D-cQurt. For this reason, failure-to-appear rates are considered 
here. 

As shown in Table 24, failure-to-appear rates in the four 
sites ranged from 13 percent to 32 percent for the rape/robbery 
releasees and from 18 percent to 32 percent for the felony crime­
on-bail releasees. Additionally, some defendants failed to 
appear on more than one occasion: from 14 percent to 19 percent 
of the defendants who failed to appear missed more than one 
court appearance. 



-.------------------
Table 23. Conviction and Sentencing Outcomes by Sample Type and City 

Rape or Robbery Charges Felon\" Crime-On-Bail Charges 
Mil- Mem- Mil- Mem-

Outcome Tucson Phoenix waukee Phis Tucson Phoenix waukee phis 

Convictions I 

Number convicted . 105 249 236 241 127 72 79 246 

Total percentage convicted 81% 85% 79% 85% 81% 66% 74% 96% 
, 

Percentage of all 
defendants com~icted of: 

Most serious charge 44% 52% 56% 41% 55% 48% 65% 45% 

Less serious felony 
charge 35% 30% 15% 40% 19'% 13% 2% 46% 

Sentences . 
. 

Number incarcerated 72 202 180 230 96 59 58 240 

Percentage of convicted 
defendants who were 
incarcerated 69% 81% 76% 95% 76% 82% 73% 98% 

Median sentence length in 
months for most serious 
type of sentence 48 60 36 60 36 36 31 24 

.. 
t:> 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

43 

Table 24. Failure-To-Appear by 
Sample Type and City 

Sample Type and Failure-
To-Appear Information Tuc!;on Phoenix 

Rape or Robbery Charges 

No. of failures to 
appear 9 18 

Failure-to-appear rate 13% 15% 

Fugitive rate* 3% 3% 

Felon~ Crime-an-Bail . 
Charges 

No. of failures to appear 18 11 

Failure-to-appear rate 18% 26% 

Fugitive rate* 5% 2% 

Combined Samples 

No. of failures to 
appear** 27 29 

Percentage of defendants 
who failed to appear 
who had more than one 
failure-to-appear 15% 17% 

Milwaukee Memphis 

23 45 

16% 32% 

4% 1% 

14 45 

29% 32% 

8% 1% 

36 85 

14% 19% 

* Calculated as the number of defendants who never returned to court 
divided by the number of released defendants. 

** A failure-to-appear for a defendant in both the rape/robbery and 
felony crime-an-bail samples is counted only once. 
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Most of the defendants who failed to appear did,"however, 
subsequently return to court; fugitive rates ranged from 1 percent 
to 4 percent for the rape/robbery sample and from 1 percent 
to 8 percent for the felony crime-on-bail sample. Interestingly, 
Memphis--which had the highest failure-to-appear rates and, 
one will recall from the last chapter, the highest rates of 
pretrial rearrest as well--had the lowest fugitive rates 
(1 percent) for each sample. 

This chapter has discussed several special issues regarding 
pretrial release that were not critical to the study of pretrial 
dangerousness ger se but that n~vertheless merit consideration 
by criminal justice policymakers and practitioners. The analyses 
of these special issues--as well as the analyses of pretrial 
release practices and crime-on-bail that were presented in preceding 
chapters--suggest a number of important conclusions and recom­
mendations. These are discussed in the following chapter. 
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V. OONCLUSIONS AND REOOMMENDATIONS 

This monograph has presented the findings from analyses 
of crime-on-bail and pretrial release practices in four cities-­
Tucson, Phoenix, Milwaukee and Memphis. In each city two samples 
of defendants were selected for study: those charged with rape 
or robbery and those charged with felony crime-on-bail. This 
chapter discusses the major conclusions and recommendations 
stemming from those analyses. 

A. Release and Detention Practicea 

Approximately one-half of the defendants included in this 
study were detained until trial--the vast majority of them because 
of inability to post money bond. Only 10 percent of the defendants 
detained on rape or robbery charges and 15 percent of those 
detained on f\~lony crime-on-bail charges were detained outright, 
with no possibility of release (on bailor otherwise). 

Defendants facing higher bonds were less likely to secure 
pretrial release than persons with lower bonds. Nevertheless, 
some defendants posted even the highest bond amounts. Hence, 
setting high bond did not assure the detention of a defendant 
in the cities studied. 

Money bond was not only the most common mechanism for detention, 
but it was also the most frequent means of relea~e for the defendants 
studied. Only in Phoenix was another mode of release {release 
on recognizance, or ROR} used more often. Little use was made 
of conditional release as a way to prctect community safety 
by constraining defendants' pretrial activities. Of the cities 
studied, Tucson made the greatest use of supervised pretrial 
release and third party custody, but even there these conditions 
were applied to less than half the released defendants; a higher 
percentage obtained release on secured money bond. 

Although the four cities made extensive use of money bail, 
this is of questionable efficacy as a way to protect community 
safety. Because money bail has traditionally been viewed as 
a means of assuring court appearance~ the financial incentives 
for the person posting the bail--usually a bondsman--are oriented 
around court appearance. Bail may be ordered forfeited if the 
defendant fails to appear for court but not for other aspects 
of the defendant's pretrial beh§~ior, such as the commission 
of crimes while awaiting trial. 

33Nothing would preclude a bondsman from developing and running 
a conditional release program, designed to reduce defendants' 
pretrial dangerousness; however, that is not the way the money 
bail system is currently designed to operate. 

45 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

46 

Recommendationj The overwhelming reliance on money bail 
as the mechanism for determining the release or detention 
of a potentially dangerous defendant should be reconsidered. 
Setting a high bail amount will not assure detention for 
those defendants where it is warranted, nor will the possibility 
of financial loss necessarily be an adequate condition 
to protect con~unity safety from harm by defendants released 
on bail. In addition to allowing for continued use of 
money bail, most state danger laws provide a variety of 
other conditions (including outright preventive detention 
in some instances as well as a number of possible restrictions 
on pretrial behavior) that can be imposed to reduce release 
risks; greater experimentation in the use of such nonfinancial 
mechanisms to protect community safety would seem highly 
desirable. 

B. Crime-on-Bail 

Pretrial rearrest rates in the four cities studied were 
somewhat higher for released defendants charged with felony 
crime-on-bail than for. those charged with rape or robbery. 
However, the felony crime-on-bail releasees were substantially 
less likely to be rearrested for violent offenses (defined here 
as charges of murder, manslaughter, arson, kidnapping, robbery, 
rape or assault). Only 15 percent of the pretrial rearrests 
of the felony crime-on-bail releasees were for violent offenses, 
as compared with 37 per~~nt of the pretrial rearrests for the 
rape/robbery releasees. 

Recommendation; Drafters of a state danger law should 
give careful consideration to the types of pretrial rearrests 
they are trying to prevent. Although the findings from 
the four cities studied here are limited in scope and must 
be viewed as such, they suggest that focusing on defendants 
already charged with crime-on-bail may reduce oyerall rates 
of subsequent crime-oD-bail but that focusing on defendants 
charged with more serious offenses may be more effective 
in reducing pretrial rearrests for violent offenses. 

No relationship was found between pretrial rearrest rates 
and release rates in the four cities studied. Although one 
might expect low release rates to be correlated with low pretrial 
rearrest rates, because--presumably--only the best risks would 

34This occurred in part because the felony crime-an-bail releasees 
included many persons charged repeatedly with such non-violent 
offenses as larceny or inhaling toxic vapors (e.g., sniffing 
paint or glue). 
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be released when release rates were low, this did not occur. 
Indeed, for the rape/robbery sample, the lQwest pretrial rearrest 
rate was found in the city (Tucson) with the hi~hest pretrial 
release rate. 

Overall pretrial rearrest rates for three cities--Tucson, 
Phoenix, and Milwaukee--ranged from 9 percent to 14 percent 
for rape/robbery releasees and from 12 percent to 21 percent 
for felony crime-on-bail releasees. Pretrial rearrest rates 
for Memphis were sharply higher: 35 percent for rape/robbery 
releasees and 41 percent for felony crime-on-bail releasees. 
However, this disparity between Memphis and the other cities 
is reduced when pretrial rearrests only ,for mQre seriQus char~es 
are considered. For example, for rape/robbery releasees, pretrial 
rearrest rates for viQleul offenses ranged from 4 percent to 
6 percent in Tucson, Phoenix and Milwaukee, while the comparable 
rate for Memphis was 10 percent. For felony crime-on-bail releasees, 
pretrial rearrest rates for violent offenses ranged from 2 percent 
to 5 percent in Tucson, Phoenix and Milwaukee; the comparable 
rate for Memphis was 5 percent--within the range found for the 
other three cities. 

There are a variety of possible explanetions for the relatively 
high overall rat~s of pretrial rearrest in Memphis. These include: 

• 

• 

• 

slow case processing (less than half the cases studied 
in Memphis reached disposition within 1i[ days); 

the apparent unavailability on a routine basis at 
the bail-setting hearing of such key information as 
whether defendants were on probation or parole when 
arrested or whether they were using drugs or alcohol; 

the fact that the pretrial release program in Memphis 
does not routinely interview defendants charged with 
serious felonies, so no local agency systematically 
collects information that judges could use when making 
pretrial release decisions for such defendants, 

the great extent of overcrowding in Tennessee's prisons, 
which may result in returning crime-prone individuals 
to the community more quickly than in the other cities 
studied; 

the heavy reliance on money bail--which has traditionally 
been viewed as a means of assuring court appearance, 
not of protecting community safety--as virtually the 
2..Ill.Y. pretrial E'elease mechanism for the defendants 
studied in Memphis, rather than making greater use 
of third party custody, supervised pretrial release 
o~ other forms of court-ordered conditional release 
that would restrict defendants' pretrial activities; 
and 
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• the fact that Tennessee alone of the three states 
studied had not had a major public debate--Ieading 
to major legislative changes--over the issue of pretrial 
dangerousness and, hence, criminal justice decision­
makers there may be less sensitized to or concerned 
about public opinion on this issue than in the other 
two states. 

Whether these or other factors explain the higher pretrial 
rearrest rates in Memphis seems deserving of further study. 
Of particular interest to officials and citizens of Memphis 
would be analyses designed to identify the characteristics associated 
with a high likelihood of pretrial rearrest and consideration 
of ways that data on those characteristics could be systematically 
included in pretrial release decision-making. 

The widespread interest around the country in pretrial 
dangerousness suggests that at some point Tennessee is likely 
to consider revising its danger law. When that occurs, having 
a more complete explanation of the real reasons underlying our 
findings about pretrial rearrest rates in Memphis would seem 
enormously helpful in shaping an appropriate legislative response 
to the problem of pretrial dangerousness. Such analysis could 
also be useful to other jurisdictions that are trying to reduce 
pretrial dangerousness--both by providing a detailed example 
of the ways in which the nature of the problem can be systematically 
assessed and by developing a range of possible responses to 
it. 

Recommendation: Further study should be undertaken to 
assess the reasons for the relatively high rates of pretrial 
rearrests in Memphis and to suggest appropriate ways that 
those rates responsibly could be reduced. 

Another aspect of the crime-on-bail problem is the extent 
to which multiDl~ pretrial rearrests occur. This was clearly 
a problem in the cities studied, as shown by the fact that 
approximately one-fourth of the defendants w~o were rearrested 
at all before trial were rearrested more than once. 

Many pretrial rearrests occurred soon after release, and 
more than half of them occurred within 90 days of release. 
Hence, efforts to have trials tske place within 90 days (i.e., 
"speedy,trials")~-which have sometimes been proposed as the 
best solution to the crime-on-bail problem--would have no effect 
on much of the crime-on-bail that now occurs. 

When rearrested before trial, a defendant was highly likely 
to be convicted and highly likely to be incarcerated as a conse­
quence. More than three-fourths of the pretrial rearrests (77 
percent in the rape/robbery sample and 80 percent in the felony 
crime-on-bail sample) resulted in convictions. More than 80 
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percent of those convicted (83 percent in the rape/robbery sample 
and 88 percent in the felony crime-on-bail sample) received 
sentences of incarceration. 

Sentences ultimately handed down for pretrial rearrests 
that resulted in convictions were usually imposed concurrently 
with any sentences levied for the QLj~inal arre~~. This could 
result in a tendency among defendants to think they can commit 
"two crimes for the price of one"--although the high extent 
of incarceration imposed for instances of crime-on-bail may 
offset any such tendency. 

Recommendation; Further analysis is needed of the effect 
on offenders of concurrent versus consecutive sentences. 
Do concurrent sentences reduce the incentive to abstain 
from pretrial crime; or, alternatively, are overall sentences 
viewed as taking pretrial crime into account? 

The extent of pretrial rearrest found in the four cities 
studied suggests that crime-on-bail remains an important problem. 
Moreover, the pretrial rearrest rates must be viewed within 
the context that only about one-half the defendants studied-­
presumably the half who posed the lowest release risks--were 
released before trial. 

Recommendation: Efforts should continue to develop ways 
to reduce crime-on-bail. These efforts should include 
deyisin~ improved methods of risk assessment. so that more 
restrictive release conditions--and, for those instances 
where no condition or combination of conditions can adequately 
protect community safety, pretrial detention--can be imposed 
on higher risk defendants, as well as deyeloDin~ and usin~ 
new tY~H?S of conditional release designed to protect community 
safety. 

C. Nature of victimization in Cases Studied 

The cases studied reflect a considerable degree of victimiza­
tion. The overwhelming majority of the cases had victims--from 
71 percent to 98 per.cent of the felony crime-on-bail cases, 
depending on the city, and all the rape/robbery cases. Victims 
were most likely to be strangers or commercial establishments 
(e.g., convenience stores, liquor stores, etc.), although there 
were many cases in which the victims were relatives or prior 
acquaintances of the defendants. 

For the rape/robbery sample, physical injury of the victim 
occurred in one-fourth to one-half of the cases studied in each 
city. Although victim injury was not so common in the felony 
crime-on-bail sample, it still occurred in a significant minority 
of the cases (ranging from 8 percent to 18 percent across the 
ci ties studied). 
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The simple fact that a victim was involved in the offense 
apparently had little effect on pretrial release decisions--perhaps 
because the presence of a victim in the cases studied was so 
common. Although release before trial was somewhat less likely 
when there was a victim than otherwise, the comparative differences 
in release rates were not large. Additionally, outright pretrial 
detention was no more likely for cases with victims than for 
other cases; instead, inability to post bail accounted for the 
detention. If released, the defendants in cases involving victims 
posed no greater risk to community safety than other defendants: 
pretrial rearrest rates were virtually identical for defendants 
whose cases had victims and for other defendants. 

The use of weapons--usually guns--was a common occurrence 
in the rape/robbery cases but much less likely in the felony 
crime-on-bail cases: weapons were used in 55 percent to 68 
percent of the rape/robbery cases and in 16 percent to 26 percent 
of the felony crime-on-bail cases, depending on the city. Where 
a weapon was used, it was a gun in 50 percent to 70 percent 
of the rape/robbery cases and in 56 percent to 69 percent of 
the felony crime-on-bail cases, again depending on the city. 

Rates of pretrial release were usually much lower (typically, 
more than one-third lower) for cases involving a gun than for 
other cases; this difference was particularly evident for the 
felony crime-on-bail sample. Hence, while the presence of a 
victim Qer se had little effect on release outcomes, the presence 
of a gun--with its potential for increasing the harm done to, 
and the fear felt by, the victim--did apparently result in a 
notable decrease in the likelihood of release. 

It is an open question as to whether greater attention 
should be given--as some have proposed--to victims' interests 
when pretrial release or detention decisions are made. Unless 
and until the defendant has been tried and found guilty, one 
cannot assume that the defendant indeed committed the victimization; 
hence, taking it into account at the pretrial release hearing 
may be unfair and inappropriate. On the other hand, because 
the defendant could not be prosecuted without probable cause 
to believe that he or she had in fact committed the offense 
charged, it ~ be reasonable for the nature of the victimization 
to affect the release decision--at least to the extent of trying 
to set release conditions that would reduce the likelihood of 
any subseauent victimization. At a minimum, the topic would 
seem deserving of further study, including consideration of 
whether innovative new approaches to restrictive pretrial release 
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conditions might be developed that wou!g better protect the 
rights of QQ1h victims and defendants. 

llecommendation; Additional analyses should be undertaken 
of the extent to which the nature of any victimization 
affects pretrial release or detention decisions and of 
ways in which victims' interests might appropriately be 
accommodated when those decisions are made. 

D. Drp~ 80d Alcohol Use 

Although we wanted to analyze the relationship of drug 
and alcohol use to pretrial rearrest, only two of the cities 
studied--Phoenix and Milwaukee--gathered or recorded such information 
on file for a substantial number of cases; and even in those 
ci ties infl:lrmation on c1r.:Yg use was missing in approximately 
one-third ~f the cases and on alcohol use. in approximately 
one-fourth of the cases. Hence, only a very preliminary analysis 
could be undertaken--one designed to identify topics deserving 
further study, rather than one able to offer definitive conclusions. 
Despite the limitations of the analysis, the findings are never­
theless intriguing and provocative ones. 

In Milwaukee 27 percent of the defendants studied used 
drugs at the time of their arrest, as compared with 17 percent 
in Phoenix. Rates of alcohol use at time of arrest were the 
same for both cities--38 percent--and were considerably higher 
than the rates of drug use. 

Defendants charged with "economic" crimes, such as burglary, 
robbery and larceny, were more likely than other defendants 
to be active drug users. When alcohol use is considered, defendants 
charged with rape or robbery--a substantial number of persons 
in each site--were more likely than other defendants to have 
been using alcohol when arrested. This finding suggests that 
the role of alcohol use in the commission of certain crimes 
maybe underrated. 

Recommendation; The relationship of alcohol use to the 
commission of such crimes as rape and robbery should be 
given further study. Although the public is understandably 
concerned about such "hard drugs" as heroin, cocaine and 
phencyclidine (PCP), the possible role of alcohol use in 
serious criminality should not be overlooked. 

350n this point, see the diSCUSSIon in James C. Weissman, "Accom­
modating Victim Interests in the Pretrial Release Process: 
Alternative Strategies," one of the issues papers prepared as 
part of the study on Public Dao~er as a Factor in Prttrial Release. 
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When compared to non-users of drugs, drug users were ~ 
likely to be released before trial and more likely. if released, 
to be rearrested before trial and to fail to appear for court. 
Pretrial rearrest rates in Milwaukee were 24 percent for drug 
user~ and 16 percent for non-users; in Phoenix, these rates 
were 12 percent and 9 percent, respectively. Alcohol users 
were, like drug users, less likely to be released than non-users; 
however, unlike drug users, they were less likely to be rearrested 
before trial and only slightly more likely to fail to appear 
for court. Pretrial rearrest rates in Milwaukee were 16 percent 
for alcohol users and 17 percent for non-users; in Phoenix, 
these rates were 3 percent and 16 percent, respectively. 

Recommendation; Active drug use by defendants should receive 
greater consideration in the pretria! release decision-making 
process. This study--and many others 6_- have documented 
that active drug users are much more likely than non-users 
to be rearrested before trial and to fail to appear for 
court. Nevertheless, many jurisdictions--including two 
of the four that participated in this study--do not have 
~ information on past or current drug use routinely available 
when pretrial release decisions are made. 

E. Effects of Local Legal Culture 

The findings of this study illustrate the importance of 
local legal culture--that is, local crimiQal justice values, 
traditions and beliefs as well as established procedures and 
customs--in determining pretrial release practices. This is 
shown most dramatically in the study's findings for TUcson and 
Phoenix--two cities that share the same state danger law but 
have responded to the problem of pretrial dangerousness quite 
differently. 

For the cities and defendants studied, Tucson had the hi~hest 
rate of release before trial and also made the greatest use 
of supervised pretrial release and release to third party custody. 
Phoenix, on the other hand, had the lowest overall rate of release 
but the highest rate of release on recognizance. Hence, in 
Phoenix, release was relatively hard to secure but, once granted, 
was often granted unconditionally. In contrast, in Tucson, 
release was obtained more easily but was often conditioned on 
supervisory or custodial requirements. Additionally, Phoenix 
made substantially greater use of outright pretrial detention, 
without possibility of bail, than did Tucson--although detention 
in both cities was most likely to be due to inability to post 
money bail. These two approaches to pretrial release achieved 

36See footnote 32, su~ra. 
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mixed results when the two cities' pretrial rearrest rates were 
compared: Tucson had lower pretrial rearrest rates for the 
rape/robbery sample, and Phoenix had lower pretrial rearrest 
rates for the felony crime-an-bail sample. 

These vastly different outcomes in two cities that share 
the same state law show that enactin~ a law will not, by itself, 
determine the acceptance or frequency of use of the law. Instead, 
the manner of its implementation--as affected by local legal 
culture--will play an important and perhaps predominant role 
in its impact on the problem. 

Phoenix also had the shortest case processing time of any 
city studied--for released defendants, 58 percent of the cases 
reached disposition within 90 days in Phoenix, as compared to 
17 percent for Tucson, 27 percent for Milwaukee and 4 percent 
for Memphis. It would be interesting to explore the reasons 
why Phoenix is able to dispose of cases so much more quickly 
than the other cities studied. Presumably, much of the answer 
lies in an analysis of its local legal cultUre. 

Similarly, it would be interesting, as discussed previously, 
to study the reasons for the relatively lengthy case processing 
and relatively high pretrial rearrest rates in Memphis. Although 
various explanations have been suggested, again much of the 
answer is likely to lie in the nature of the local legal culture 
and the ways it affects pretrial decision-making. 

Local legal culture may also lead to a variety of indirect 
effects from enactment of a danger law. For example, in one 
of the cities studied, we were told that the passage of the 
state's danger law had had much greater impact than would be 
evident from analysis of the extent of use of its provisions 
alone. This was so, reportedly, because the prosecutor was 
now able to get high money bail set more easily--and to discourage 
defense attorneys from filing motions for bail reduction--by 
indicating that a detention hearing would be requested if high 
bail were not set. Defense attorneys did not want to risk having 
their clients precluded from any possibility of pretrial release. 
The~ reportedly did not object as much as one might expect to 
the general practice of setting high money bail--ostensibly 
to protect against flight but in fact to protect against danger-­
because of their even greater opposition to the practice of 
pretrial detention. Whether this ~ true is less important 
than the fact that it may be true--and that a variety of other 
factors, not easily observed in analyses of quantitative data 
alone, may affect the nature of the real impact from enactment 
of a danger law. 

Recommendation; Further analyses should be undertaken 
of the effects of local legal culture--that is, local criminal 
justice values, traditions, beliefs, procedures and customs--on 
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pretrial release practices. Such analyses could provide 
greater insight about the determinants of pretrial release 
decisions as well as suggest ways in which those decisions 
might appropriately be influenced and improved. Su~h analyses 
should include on-site observation of pretrial release 
decision-making and extensive interviewing of key criminal 
justice actors, as well as quantitative data analysis. 

~~ Use of Dan~er Laws 

Despite the enactment of laws designed to reduce crime-on-bail 
by taking dangerousness into account when making pretrial release 
decisions, pretrial crime remains a serious problem in the four 
cities studied. This is shown by the fact that pretrial rearrest 
rates for defendants charged with rape, robbery or felony crime­
on-bail ranged from 9 percent to 41 percent in those cities. 
The continuation of this problem may stern in part from lack 
of use of the new state laws designed to address it; in all 
cities, the most common action at a release hearing was to set 
money bail, rather than to use the danger laws' provisions for 
imposing restrictive release conditions or ordering outright 
pretrial detention. The most important task facing policymakers 
who are concerned about reducing crime-on-bail may be to develop 
incentives to encourage the use of the options already specified 
in many of the extant laws on pretrial dangerousness. 

Although the state danger laws have not been widely used, 
they ~ been used to some extent in some jurisdictions. For 
example, in Phoenix, 32 percent of the felony crime-on-bail 
cases studied resulted in the defendants' outright detention 
until trial, without possibility of baiL Additionally, ~ 
outright pretrial detention occurred in the other three cities 
studied. This shows that statE,~ danger laws ~ be used. The 
requirement of most laws that a hearing be held, on the record, 
to consider the merits of detention is not per se--as some have 
suggested--so burdensome as to preclude all use of the laws. 

ij&comrnendationj Jurisdictions should experiment with greater 
use of the various provisions of their state danger laws. 
Limited experience with use of these laws in some cities 
suggests that additional use of them could be made, without 
necessarily creating undue court delay or case backlog. 
Additionally, open use of the danger laws' provisions for 
outright (or "preventive") detention, after a hearing on 
the merits of this alternative, would seem both fairer 
to defendants and more likely to protect community safety 
than the current, apparently widespread, practice of setting 
high money bail in the hope that the defendant ultimately 
will be detained because of inability to post it. 

A related point in this regard concerns the experience 
with the Federal Bail Reform Act of 1984, which becama effective 
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on October 12, 1984. This law provides--for the first time 
in the nation's history--for the open consideration of defendants' 
pretrial dangerousness when release or detention decisions ere 
made in federal courts. Imposition of a variety of restrictive 
release conditions for "dangerous" defendants as well as outright 
pretrial detention are specified in the law for certain defendants 
under certain circumstances, once a due process hearing has 
found the defendant to be dangerous within the meaning of the 
statute. 

Unlike the situation with many state danger laws, which 
have for the most part been used only rarely, the federal danger 
law has been widely invoked--starting immediately after its 
enactment and continuing to the present day. Although no statistics 
have been compiled on the extent to which restrictive release 
conditions have been imposed to try to reduce pretrial dangerousness, 
the Criminal Division of the U.S. Department of Justice does 
collect data on the use of the detention provisions of the statute. 
During the first 12 months after passage of the law, almost 
1500 detention hearings had been held, ag9 detention had been 
granted in 82 percent of those hearings. Moreover, these 
data are widely considered to underestimate-~perhaps by as much 
as 50 percent--the true extent of use of the law, due to problems 
with the reporting mechanism used. Nevertheless, the numbers 
are impressive and demonstrate extensive use of the federal 
danger law in its first year. 

What factors led to the widespread use of the federal law, 
and what impact has resulted from it? These questions cannot 
be answered at the present time, although they are important 
ones to address in the future--and could provide great insight 
about actions states could take to increase the use of theIr 
danger laws and about the likely impact from such increases 
in use. 

Recommendation; A study should be undertaken to analyze 
both the reasons for the widespread use of the provisions 
of the Federal Bail Reform Act of 1984 and the resulting 
impact from the use of those provisions. Such analyses 
would not only shed light on the federal system but would 
also be of great utility at the state level in assessing 
the viability of reducing pretrial crime through greater 
use of the state danger laws. 

37James I. K. Knapp, "The Bail Reform Act of 1984: Our First 
Year," speech made to the National Conference of the National 
Association of Pretrial Services Agencies, Lexington, Kentucky, 
October 7, 1985. 
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G. Concludin~ R~marks 

In considering pretrial dangerousness and how best to respond 
to it--as with many other criminal justice issues--a careful 
balancing of alternative concerns is required. These include 
the protection of community safety, which is essential to the 
social fabric of the nation, from unnecessary harm by defendants 
awaiting trial; the preservation of those defendants' civil 
liberties and due process rights, which are at the core of American 
Constitutional law; and assurance to victims that their concerns, 
such as protection from intimidation and the desire to be informed 
about the progress of the case, will be appropriately addressed 
by the criminal justice system. 

This monograph has documented the ways in which issues 
relating to pretrial dangerousness have been addressed in four 
cities. The challenge for the future--for those cities and 
for other jurisdictions as well--is to improve their responses 
to the con~erns raised by pretrial dangerousness and, in the 
process, to improve the search for justice itself--which, in 
the words of Judge Learned Hand consists of "the tolerable accom­
modation of the conflicting interests of society." It is hoped 
that the findings, conclusions and recommendations presented 
in this monograph will facilitate that end by promoting thoughtful 
reflection on the issues posed by pretrial dangerousness in 
contemporary American law and criminal justice practice. 
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TaLle A-I. Characteristics of Defendants 
in the Rape/Robbery Sample, 
by City 

Tucson Phoenix 
Characteristic No. Percent No. Percent 

Age 

21 or younger 39 31% 112 38% 

22 - 25 35 28 61 21 

26 - 30 , 24 19 58 20 

31 - 40 19 15 48 16 

41 or older 10 8 15 5 .. . 
TOTAL 127 100% 294 100% 

Median age 23 24 

Ethnicit;y: 

White 63 49% 112 39% 

Black 24 19 89 31 

Hispanic .36 28 79 27 

Other 5 4 9 3 

TOTAL 128 100% 289 100% 

Gender 

Male 123 95% 277 94% 

Female 7 5 17 6 

TOTAL 130 100% 294 100% 

Emplo;rment Status 

Full-time employment 37 30% 73 25% 

Other employment* 24 20 39 14 

Unemployed 61 50 177 61 

TOTAL 122 100% 289 100% 

Probation Status 
When Arrested 

On probation 12 10% 44 15% 

Not on probation 110 90 241 85 

TOTAL 122 100% 285 100% 

Continued 

Milwaukee Memj)his 
No. Percent No. Percent 

103 35% 109 39%. 

72 24 70 25 

62 21 6C 21 

47 16 37 13 

13 4 9 3 --
297 100% 285 100% 

24 23 

:67 23% 1+8 17~~ 

2'02 70 237 83 

17 6 0 0 

3 1 0 0 

289 100% 285 100% 

275 93% '272 95% 

22 7 13 5 

297 100% 285 100% 

32 14% ** ** 
31 14 ** ** 

165 72 ** ** 
228 100% ** ** 

. 
56 19% ** ** 

235 . 81 ** ** 
291 100% ** ** 
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-Continued-

Table A-I. Characteristics of Defendants in 
the Rape/Robbery Sample, by City 

Tucson Phoenix Milwaukee 

Characteristic No. Percent No. Percent No. Percent 

Parole Status 
When Arrested 

On parole 7 6% 28 10% 21 7% 

Not on parole 114 94% 257 90% 270 93% 

TOTAL 121 100% 294 100% 291 100% 

Number of Prior 
Arrests 

None 38 38% 67 25% 96 33% 

One 15 15 39 14 58 20 

Two to five 27 27 85 31 96 33 

Six to 10 10 10 41 15 31 11 

11 or more 10 10 40 15 10 3 

TOTAL 100 100% 272 100% 291 100% 

Mean 3.4 4.8 2.4 

Number of Prior 
Arrests for Violent 
Felonies*** 

None 63 64% 174 64% 213 73% 

One 14 14 41 15 51 18 

Two to five 20 20 52 19 25 9 

Six or more 2 2 4 2 1 0 

TOTAL 99 100% 271 100% 290 100% 

Mean 0.9 0.8 0.4 

Number of Prior I 
Convictions I 
None 49 53% 90 33% 135 46% 

one 15 16 54 20 62 21 

Two to five 23 25 90 33 78 27 

Six or more 5 5 37 13 16 6 

TOTAL 92 100% 271 100% 291 100% 

Mean 1.3 2.6 1.4 -

Continued 

Memphis 

No. Percent 

** ** 
** ** 
** ** 

94 33% 

78 28 

95 34 

10 4 

6 2 

283 100% 

2.3 

215 76% 

55 19 

12 4 

1 0 

283 100% 

0.3 

121 43% 

82 29 

69 24 

11 4 

283 100% 

1.6 
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-Continued-

Table A-I. Characteristics of Defendants in 
the Rape/Robbery Sample, by City 

Tucson Phoenix Milwaukee 

Characteristic No. Percent No. Percent No. Percent 

Number of Prior 
Convictions for 
Violent Felonies*** 

None 76 82% 218 79% 239 82% 

One 10 11 34 12 39 13 

Two or more 7 8 23 8 12 5 

TOTAL 93 100% 275 100% 290 100% 

Mean 0.3 0.3 0.3 

Number of Pendi!!B. 
Cases When Arrested 

None 111 B5~~ 268 92% 249 84% 

One 14 11 20 7 33 11 

Two or more 5 4 5 1 14 4 

TOTAL 130 100% 293 100% 296 100% 

Memphis 

No. Percent 

244 86% 

34 12 

5 2 

283 100% 

0.2 

234 82% 

44 15 

7 3 

285 100% 

* Includes homemaker, student, etc., as well as part-time employment. 

** This information was not available for Memphis. 

*** As used here, vi01ent felonies are murder, manslaughter, arson, kidnapping, 
robbery, rape and assault. 

Note: Percentage.s may not add to 100% percent, because of rounding. 
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TaLle A-2. Characteristics of Defendants 

Characteristic 

Age 

21 or younger 

22 - 25 

26 - 30 

31 - 40 

41 or older 

TOTAL 

Median age 

Ethnicity 

White 

Black 

Hispanic 

Other 

TOTAL 

Gender 

Male 

Female 

TOTAL 

EmEloyment Status 

Full-time employment 

Other employment* 

Unemployed 

TOTAL 

Probation Status 
When Arrested 

On probation 

Not on probation 

TOTAL 

Continued 

in the Felony Crime-on-Bail Sample, 
by City 

Tucson Phoenix Milwaukee 
No. Percent No. Percent No. Percent 

63 41% 43 40% 46 43% 

36 23 28 26 26 24 

26 17 17 16 21 20 

21 14 18 17 9 8 

10 6 2 2 5 5 

156 100% 108 100% 107 100% 

23 23 23 

68 44% 52 48% 24 23% 

37 24 26 24 71 67 

50 32 30 28 10 9 

0 0 0 0 1 1 

155 100% 108 100% 106 100% 

143 92% 102 94% 98 92% 

13 8 7 6 9 8 

156 100% 109 100% 107 100% 

32 22% 27 25% 9 9% 

31 21 17 16 20 20 

85 57 65 60 70 71 

148 100% 109 100% 99 100% 

20 14% 11 10% 18 17% 

123 86 96 90 88 83 

143 100% 107 100% 106 100% 

Memphis 
No. Percent 

100 39% 

71 28 

49 19 

30 12 

6 2 

256 100% 

23 

34 13% 

222 87 

0 0 

0 0 

256 100% 

227 89% 

29 11· 

256 100% 

** ** 

** ** 

** ** 

** ** 

** ** 

** ** 

** ** 
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Table A-2. Characteristics of Defendants 

-Continued-

Characteristic 

Parole Status When 
Arrested 

On parole 

Not on parole 

TOTAL 

Number of Prior 
Arrests 

One 

Two to five 

Six to 10 

11 or more 

TOTAL 

Mean 

Number of Prior 
Arrests for Violent 
Felonies*** 

None 

One 

Two to five 

Six or more 

TOTAL 

Mean 

Number of Prior 
Convictions 

None 

One 

Two to five 

Six or more 

TOTAL 

I 
Mean 

Continued 

in the Felony Crime-on-Bail Sample, 
by City 

Tucson Phoenix Milwaukee 
No. Percent No. Percent No. Percent 

5 3% 4 4% 4 4% 

141 97 103 96 102 96 

146 100% 107 100% 106 100% 

30 23 15 14 22 21 

56 43 39 37 56 52 

29 22 20 19 . 21 20 

15 12 32 30 8 8 

130 100% 106 100% 107 100% 

5.0 8.1 4.3 

85 65% 55 52% 73 69% 

24 19 24 23 23 22 

18 14 24 23 10 9 

3 2 3 3 0 0 

130 100% 106 100% 106 100% 

0.7 1.1 0.5 

60 52% 27 26% 39 36% 

15 13 15 14 21 20 

30 26 38 36 38 36 

10 9 25 24 9 8 

115 100% 105 100% 107 100% 

1.7 3.9 2.1 

Memphis 
No. Percent 

** ** 

** ** 

** ** 

79 31 

141 55 

27 11 

9 4 

250 100% 

3.7 

186 73% 

57 22 

12 5 

1 0 

256 100% 

0.4 

7 3% 

106 41 

124 48 

19 8 

256 100% 

2.7 
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-Continued-

Table A-2. Characteristics of Defendants 
in the Felony Crime-on-Bail Sample 
by City 

. 
Tucson Phoenix Milwaukee Memphis 

Chara.cteristic No. Percent No. Percent No. Percent No. Percent 

Number of Prior 
Conviction!;! fal: 
Violent Felonies*** 

None 109 90% 86 82% 97 92% 205 

One 9 7 13 12 6 6 45 . 
Two or more 3 3 6 6 3 3 6 

TOTAL 121 100% 105 100% 106 100% 256 

Mean 0.2 0.3 0.1 

Number of Pending 
Cases When Arrested 

One 127 81% 92 84% 76 72% 204 

Two or more 29 19 17 16 30 28 52 

TOTAL 156 100% 109 100% 106 100% 256 

* Includes homemaker, student, etc., as well as part-time employment. 

** This information was not available for Memphis. 

80% 

18 

2 

100% 

0.3 

80% 

20 

100% 

*** As used here, violent felonies are murder, manslaughter, arson, kidnapping, 
robbery, rape and assault. 

Note: Percentages may not add to 100 percent, because of rounding. 
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Charges 

Table A-3. Arrest Charges in the Pending Case, 
Felony Crime-on-Bail Sample Only 
by City 

Tucson Phoenix Milwaukee 

Murder, manslaughter, 
arson or kidnapping 4% 1% 0% 

Rape or robbery 9 15 11 

Burglary 33 21 47 

Assault 5 9 0 

Drug possession or sale 11 23 8 

Larceny 24 14 12 

Fraud 6 2 8 

Other 9 16 14 

TOTAL 100% 100% 100% 

No. of cases 156 109 107 

Note: Percentages may not add to 100 percent, because of rounding. 

Memphis 

1% 

9 

31 

5 

4 

40 

10 

1 

100% 

256 
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Table A-4. Detention Rates by Bond Amount, 
Rape/Robbery Sample, by City* 

Tucson Phoenix Milwaukee Memphis 
Bond Amount No. Percent No. Percent No. Percent No. 

$1,000 or less 1 0% 13 46% 66 15% 

$1,001 - $5,000 27 41 81 79 83 72 

$5,001 - $10,000 26 69 48 73 29 86 

$10,001 - $20,000 13 69 30 80 20 80 

$20,001 or more 16 94 35 94 17 100 

TOTAL (for all bond 
amounts) 83 64% 207 78% 215 60% 

* Percentages show the detention rates for those defendants for whom 
bonds were set in the amounts indicated. 

19 

86 

76 

29 

50 

260 

Percent 

0% 

21 

59 

72 

86 

49% 
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Table A-5. Detention Rates by Bond Amount, 
Felony Crime-an-Bail Sample, 
by City* 

Tucson Phoenix Milwaukee 

Bond Amount No. Percent No. Percent No. :Percent 

$1,000 or less 6 33% 4 25% 26 35% 

$1,001 - $5,000 51 31 27 67 31 84 

$5,001 - $10,000 24 63 10 90 5 80 

$10,001 - $20,000 4 75 7 86 4 75 

$20,001 or more 15 93 10 80 5 100 

TOTAL (for all bond 
amounts) 100 50% 58 72% 71 66% 

* Percentages show the detention rates for those defendants for whom 
bonds were set in the amounts indicated. 

Memphis 

No. Percent 

24 29% 

151 38 

42 62 

10 60 

16 88 

243 46% 
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Table A-6. Case Processing Time, 
Rape/Robbery Sample, 
by City 

Item Tucson Phoenix 

Time from Arrest to 
Disposition 

Mean number of days 177 95 

Median number of days 153 72 

Number of cases 129 289 

Tim~ from Arrest to Release 

Me,d.TI number of days 18 12 

Median number of days 7 2 

Number of cases 69 122 

Time from Release to 
Disposition 

Mean number of days 165 105 

Median number of days 128 76 

Number of cases 68 120 

. 
Milwaukee Memphis 

147 294 

111 253 

291 281 

22 22 

9 5 

143 137 

152 323 

122 281 

137 135 
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Table A-7. Case Processing Time, 

Item 

Time from Arrest to 
Disposition 

Mean number of days 

Median number of days 

Number of cases 

Time from Arrest to 
Release 

Mean number of days 

Median number of days 

Number of cases 

Time from Release to 
Disposition 

Mean number of days 

Median number of days 

Number of cases 

Felony Crime-on-Bail Sample, 
by City 

Tucson Phoenix 

170 70 

125 53 

151 108 

17 11 

6 8 

96 42 

155 86 

121 43 

92 41 

Milwaukee Memphis 

137 213 

109 171 

104 256 

14 12 

5 3 

48 136 

169 224 

142 187 

45 136 
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Table A-8. Case Dispositions, 
Rape/Robbery Sample, 
by City 

Tucson Phoenix 

Disposition No. Percent No. Percent 

Convicted of most 
serious charge 57 44% 153 52% 

Convicted of less 
serious felony 
charge 46 35 89 30 

Convicted of 
misdemeanor charge 2 2 7 3 

Found not guilty 5 4 17 6 

Dismissed 19 15 25 9 

Case open 1 1 3 1 

. TOTAL 130 100% 294 100% 

Milwaukee Memphis 

No. Percent No. Percent 

167 56% 116 41% 

44 15 115 40 

25 8 10 4 

5 2 19 7 

49 17 22 8 

6 2 2 1 

296 100% 284 100% 

Note: Percentages may not add to 100 percent, because of rounding. 
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Table A-9. Case Dispositions, 

Disposition 

Convicted of most 
serious charge 

Convicted of less 
serious felony charge 

Convicted of 
misdemeanor charge 

Found not guilty 

Dismissed 

Case open 

TOTAL 

Felony Crime-on-Bail Sample, 
by City 

Tucson Phoenix 

No. Percent No. Percent 

86 55% 52 48% 

30 19 14 13 

11 7 6 6 

1 1 1 1 

24 15 35 32 

4 3 1 1 

156 100% 109 100% 

Milwaukee Memphis 

No. Percent No. Percent 

70 65% 114 45% 

2 2 117 46 

7 7 15 6 

3 3 2 1 

22 21 8 3 

3 3 0 0 

107 100% 256 100% 

Note: Percentages may not add to 100 percent, because of rounding. 



-------------------
Table A-10. Conviction Charges by Sample Type and City 

Rape or Robbery Sample Felony Crime-on-Bail Sample 

Conviction Charge Tucson Phoenix Milwaukee Hemphis Tucson Phoeni:x Milwaukee Memphis 

Murder, manslaughter, arson 
or kidnapping 3% 1% 0% 0% 2% 0% 1% 0% 

Rape or robbery 72 80 87 72 11 13 23 12 
. 

Assault 5 1 0 5 6 8 0 7 

Burglary 5 2 0 0 24 22 34 20 

Drug possession or sale 0 0 0 0 10 14 10 2 

Larceny 5 12 9 22 28 14 10 45 

Fraud 0 0 0 0 7 8 6 12 

Other 11 4 3 0 11 21 15 2 

TOTAL 100% 100% 100% 100% 100% 100% 100% 100% 

Number of cases 105 249 236 241 127 72 79 245 
------------- ---------- - --~ ~-------.-

Nore: Percentages may not add to 100 percent, because of rounding. 




