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INTRODUCTION

The succeeding pages contain a summary discussion on the "Use of Force",
a suggested model policy on the "Use of Force”, suggested written guidelines,
suggested state l®gislation, and information regarding the U.S. Supreme Court
decision Garmer v. Tennessee., This work was developed by representatives
from the Ohio Highway Patrol, Buckeye Sheriffs Association, Ohio Association
of Chiefs of Police, Ohioc Association of Public Safety Directors/Ohio
Municipal League, and the Governor's Office of Criminal Justice Services to
be used as reference and suggested guidelines for the establishment of
written p011c1&s and procedures governing the use of force in state and local
jurisdictions in Ohio.

The model use~of-force policy, subject areas, and recommended legisla-
tion evolved from a comprehensive review of federal and state court cases
concerning use of force as well as legislatiom from other states. Recent
court decisions have placed a heavy responsibility on police administrators
and municipal officials in insuring that their respective agencies have
properly trained personael as well as. a2 sound system of policies and pro-
cedures governing police practices. During the development of the report,
the U.S. Supreme Court made a final ruling in the case Garnmer v. Tennessee.
Some of the background discussion that follows was developed prior to this
ruling, but the decision was taken into consideration in drafting the
suggested written guidelines and legislation.

Ohio has no gemeral statute governing police use of force. Specific
guidance in Ohic for police use of force is based on case law and English
commen law. The lack of a general statute and the changeable nature of
applicable case law cause diverse use—of-force policies to be present in
Ohio's many police jurisdictions. Some agencies have no use-of-force
policies at all, :

The unwarranted application of force, especially the shooting
of a citizen, may severely damage the trust that may have taken
years to build between the police and the community. Resentment is
especially high if the police chief in the face of such action
fails to discipline the offending officers. It follows that the
issue of force, especially deadly force, has become a major concersn
of the police chief. Unless clear guidelines are developed to help
officers exercise judgment, and uanless procedures for ,
accountability are established, police use of force will continue
to present problems.

Therefore, this document has been developed in an attempt to assist
police agencies throughout Ohio in providing a legally sound framework to
develop use-of-force policies and procedures. This document should nmot be
construed as a legal opinion or as an all inclusive review. Any agency
adopting use~of-force policies and procedures should consult their respective
legal counsel for the appropriate legal review.



USE _OF WORDS

Throughout the report, the words police officer, law enforcement offi-
cer, 'police chief and law enforcement executive are used. For purposes of
this report, these words are interchangeable and meant to be used in their
general application to law enforcement agencies throughout Ohio. The model
guidelines have been written to refer to any law enforcement agency, execu-
tive, or officer.

For purposes of technical definitions, Section 2901.01 of the Ohio
- Revised Code provides the definitions used herein for force, deadly fozrce,
physical harm, seriocus physical harm, and law enforcement officer.




BACKGROUND DISCUSSION -

USE OF FORCE

The use of force by police officers occurs during the performance of a
substantial portion of their duties. ZEFach law enforcement officer can. be
reasonably expected to use varying degrees of force numerous times during
his/her career. The force used can amount to just leading a suspect to a
waiting patrol car with a comealong, or to the use of deadly force. The
demands of the citizens to be secure, the judicial system, constitutional law
and an officer’s job security dictates that appropriate force be used in the

- performance of his/her duties. The problem, therefore, becomes a question of

providing training, policy and laws specific enough to make it umequivocally
clear to all law enforcement officers what is acceptable behavior in the use
of force,

Ohio has no general statute governing police use of force. Specific
guidance in Ohio for police use of force is based on case law and English
common law. The lack of a general statute and the changeable nature of
applicable case law cause diverse use—of-force policies to be present in
Ohio's many police jurisdiections. Some agencies have no use-of-force
policies at all. )

Only cne Ohio statute specifies when a law enforcement officer may use
force, including deadly force, in the performance of his/her job. It is
Section 2917.05 of the Ohic Revised Code, justifiable use of force to
suppress riot. The law permits police officers and firemen to use force to
disperse or apprehend rioters. Deadly force is justified when and to the
extent the officer has probable cause to believe such force is necessary to
disperse or apprehend rioters whose conduct is creating a substantial risk of
serigus physical harm to persons.

Many questions arise. What conduct by rioters justifies use of deadly
force? What is sufficient probable cause or conduct creating a substantial
risk of serious physical harm to one law enforcement officer is not the same
as what another officer may consider sufficient. The exercise of deadly
force in such situations is normally sudden, reactive and irrevocable. 1Is
there not some means of providing sufficient guidance to the individual
officer so that the force he/she exercises is proper? What guidance is
necessary to protect the rights of the officer, the department, the city, the
county, the state, and above all, the citizens he has sworn to protect?

A case, Garner v. Memphis Police Department, is currently before the

U.3. Supreme Court.2 It concerns the death of a juvenile who was shot by an
officer while the boy was fleeing the scene of the burglary of an unoccupied
house. An amicus curiae brief was filed with the U.S. Supreme Court by The
Police Foundation, nine national and international associations of police znd
criminal justice professionals, the chiefs of police associations of two
states and thirty-one individual law enforcement chief executives. The brief
was filed in support of the father of the deceased and not in support of the
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police officer. The reason will become clear as the specifics of the brief
are discussed. Much of the discussion which follows is equally applicable to
the general use of force as it is to the use of deadly force.

But before we discuss the contents of the brief, there should be a short
discussion of the police use of force. Situations dictating the use of force
by police are not static, but dynamic, everchanging. Each is different and
involves different persons, never two alike. The time lapse is always short,
compared with the subsequent investigation and court proceedings. Some situ-
ations are dictated by the environmental conditions, some by the suspect.
Some confrontations can be controlled by the officer, some can't. There are
situations where the use of deadly force is at initial contact, There are
others which escalate from a simple assist to a misdemeanor violation and
finally to a felonious act and the use of deadly force. Sometimes this
escalation is not the fault of the suspect, buet of lack of training or
improper actions by the officer. In any confrontation involving the use of
force, the officer's first consideration is, and rightfully should be, his
own safety. If he doesn't comsider his safety first, can he be expected to
put the safety of his fellow officers, the department and innocent persons in
their correct place?

To begin the discussion of the amicus brief in the Garner v. Memphis
case, 3 statement of its purpose and argument should be made. The intent of
the persons and organizations filing the brief is to improve the effective-
ness of the police and to safeguard the basic rights of citizens. It states
that, "Laws permitting police officers to use deadly force to apprehend
unarmed non—-violent fleeing felony suspects actually do not protect citizens
or law enforcement officers, do not deter crime and do not improve the crime
fighting ability of law enforcement agencies.™3 The use of deadly force in
this circumstance, "is responsible for unnecessary loss of life, for friction
between police and the communities they serve resulting in less effective law
enforcement, and for an undue burdemn upon police officers who must make and
live with the consequences of hasty life~or—~death decisions." This
argument, stated by the amici, can be extended to include use of deadly force
in other fleeing felon situations with additional justification.

The brief goes em to say that, "Laws that authorize the police
to employ deadly force to apprehend all fleeing felony suspects do
not contribute to the ability of the police to fight crime or to
protect themselves. We all know the terrible costs of crime to
American society and the dangers criminals present to law-abiding
citizens and to police officers. If expansive use of police deadly
force had a measurable effect upon crime and public safety; one
would ‘expect to find some association between the breadth of police
authority to use deadly force and measurements of crime and public
and police safety. One would expect that rates of crime and
violence would be lowest in jurisdictionms in which police authority
to use deadly force was most broad, and ome would expect that
jurisdictiouns that more clearly defined and limited police
officers' authority to use deadly force would experience increased

. _s_
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¢crime rates and decreases in the safety of the public and the
police."5

All the availabie evidence indicates that expansive use of police deadly
force to apprehend fleeing suspects is in no way associated with reduced
rates of crime or with increased safety of the public or the police. For
example, in 1968, the Oakland, Califormia Police Department established an
administrative policy prohibiting use of deadly force to apprehend fleeing
auto theft and burglary suspects. In a 1971 evaluation of the effects of
that policy, then Police Chief Charles Gain reported that:

"There is absolutely no evidence supporting the proposition
that restrictive (deadly force) policies adversely affect the
arrest rate for burglary and auto-theft. Our own experience in
Oakland indicates that the institution of a policy restricting the
use of deadly force against burglars had no effect one way or the
other, upon the arrest rate for burglary . . . There is no
evidence whatever to support the contention that police authority
to shoot is a deterrent to the commission of the crime . . . . It
cannot be demomstrated that police firearms policies have had any
effect, ome way or the other, on the increase in the incidedce of
crime."

"Not a single police officer has been injured, killed or
placed in jeopardy because of the restrictions upon his authority
to fire."

A 1979 study of the effects of a New York City Police Department regula—
tion that restricted officers' authority to employ deadly force against
fleeing suspects reached similar findings. It reported that implementation
of the Police Department regulation was followed by a 75 percent decrease in
incidents in which officers fired shots at fleeing suspects who presented no
imminent threat to life, The number of people shot and non—-fatally wounded
by the police decreased by 4l percent and the number of fatal shootings
declined by 38 percent. These declines, however, had no adverse effect on
rates of crime or arrest rates. Police injuries and deaths decreased follow-
ing the directive.’

A study published just last year of police use of deadly force in
Atlanta similarly reported that restriction of police shooting discretion in
that city was accompanied by a decrease in police use of deadly force and
that there was no effect upon violent crime rates, arrest rates or police
injury and death rates.

There is no available evidence that establishes any publickbenefit flow—
ing from broad use of deadly force.8

Broad police deadly force statutes actually work against the primary
police responsibility to protect life and enforce the law. Whenever police
officers kill citizens, tensions between police and the communities they
serve are likely to increase, especially when police take the lives of per—
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sons who present no clear and present danger to officers or others. Conse~
quently, it becomes moxre difficult for the police to obtain public cooper-
ation in their daily efforts to protect life and to fight crime. Police

inability to obtain cooperation and information ultimately results in failure
to identify violent offenders and in further loss of life.9

Public reaction to instances of police use of force and deadly force has
incloded violence, public disorder and further loss of life. Police shoot~.
ings in New York City, Miami, New Orleans, Los Angeles, Atlanta, Tampa, San
Francisco and St. Louis are but a few examples of shootings which escalated
to riot or near riot conditions. The primary police responsibility of
protecting life and enforcing law is best served by reducing use of force,
including deadly force, to an absolute minimum by providing meaningful
guidelines for officer discretion. The police as well as the public will
benefit from standards which are carefully thought out and tailored to
individual jurisdictioms. '



SUMMARY

1985 -~ U.S. SUPREME COURT DECISION = GARNER CASE

See also Garner v. Memphis Police Department, 710 F.2d 240 (6th Cir.

- 1983), aff'd and remanded 53 USLW 4410 (1985). 1In Garmer, the Supreme Court
held that the Tennessee statute was unconstitutional insofar as it authorized
use of deadly force against, in this case, an apparently unarmed,
nondangerous fleeing suspect. Such force may not be used unless necessary to
prevent the escape and the officer has prebable cause to believe that the
suspect poses a significant threat of death or serious physical injury to
the officer or others. The Supreme Court agreed that the officer had acted
in good faith relidnce on that Tennessee statute and therefore was within the
scope of & qualified immunity. However, the court. left for remand whether
the Police Department and City are liable——in light of Monell-whether any
unconstitutional municipal conduct flowed from "a policy or custom” or
whether, in this instance, the city should enjoy 2 qualified immunity.l0

(Actual departmental policies are important for an additional
reason. We would hesitate to declare a police practice of long
standing "unreasonable" if doing so would severely hamper
effective law enforcement. Bui the indications are to the con—-
trary. There has been no suggestion that crime has worsemed in
any way in jurisdictions that have adopted, by legislation or
departmental policy, rules similar to that announced today.

Amici note that "after extensive research and comsideration, they
have concluded that laws permitting police officers to use deadly
force to apprehend unarmed, non-violent fleeing felony suspects
actually do not protect citizens or law enforcement officers, do
not deter crime or alleviate problems caused by crime, and do not
improve the crime-fighting ability of law enforcement agencies."
Brief for Police Foundation et al. as Amici Curiae 11. The
submission is that the obvious state interests in apprehension are
not sufficiently served to warrant the use of lethal weapomns
against all fleeing felons. = See supra, at 8~9, and n. 10.)




RESTRICTIONS TO POLICE AUTHORITY

There has beex a steady move to restrain the police ‘use of deadly force.
More‘than twenty-years ago the Model Penal Code proposed to restrict police
authority to employ deadly force against all fleeing felony suspects.

In 1967, the President’s Commission on Law Enforcement and Administra-
tion of Justice observed: :

"Deadly force should be restricted to the apprehensiom of
perpetrators who,, in the course of their crime threatened the use
of deadly force, or if the officer believes there is a substantial
risk that the person whose arrest is sought will cause death or
serious bodily harm if his apprehension is delayed.™

In 1983, the federally funded Commission on Accreditationm for Law
Enforcement Agencies, which is composed of judicial, legislative, state and
local government, academic and law enforcement representatives, adopted the
following model policy and commentsry on use of deadly force:

1.3.2 A written directive states that an officer mav use

deadly force only when the officer reasonably believes that the

" action is in defense of human life, including the officer's own

" life, or in defense of any person in immediate danger of serious
physical injury. Commentary: The purpose of this standard is to
provide officers with guidance in the use of force in life and
death situations and to prevent unnecessary loss of life. Defini-
tions of "reasonable beliaf" and "serious physical injury" should
be included in the directive.

1.3.3 A written directive specifies that use of deadly force
against a "fleeing felon'™ must meet the conditions required by
standard 1.3.2.

- A "fleeing felon" should not be presumed to pose an immediate threat to
life in the absence of actions that would lead ome to believe otherwise, such
as a previously demonstrated threat to or wanton disregard for human life.

These standards were drafted and unanimously recommended to the Commis-—
sion by the International Association of Chiefs of Police. ("IACP'), NOBLE,
the National Sheriffs' Association and PERF.

In a United States Department of Justice supported study of police
deadly force im 53 American cities with populations over 250,000, the Inter—
* national Association of Chiefs of Police reported that, as of 1980, 46 police
departments (86.8 percent) had promulgated administrative rules that pro-—
hibited officers from employing deadly force to "arrest any felon', that
four (7.5 percent) permitted such deadly force, and that the administrative
policies of three (5.7 percent) did not address this issue.
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Thus, nearly seven in eight of the major municipal police departments in
the United States did not permit officers to use deadly force to apprehend
all felons. On the basis of its analysis, IACP recommended the following
guideline on use of deadly force to effect apprehensions:

"An officer may use deadly force to effect the capture or
prevent the escape of a suspect whose freedom is reasonably
believed to represent an imminent threat of grave bodily harm or
death to the officer or other person(s)."ll

A 1982 survey of the deadly force policies of 75 police departments
whose chief executives were members of PERF by that organizatiom's staff
found that 74 prohibited use of deadly force to apprehend all fleeing felony
suspects. -

These statements and the TACP and PERF findings regarding the small
number of police agencies adhering to the rule that deadly force is
permisssible to apprehend all fleeing felony suspects demonstrate that tb~
law enforcement community generally considers this standard reprehensible.

Very few police departments actually use deadly force to stop fleeing
suspects. Only a small minerity of police firearm discharges nationwide are
for the purpose of stopping fleeing felony suspects. This use of deadly
force is insignificant to the ability of the police to make felomy arrests.

Laws and policies that authorize police use of deadly force to apprehend
fleeing felony suspects can fail to adequately guide a police officer’'s dis-
cretion. The adoption of restrictive administrative policies governing
deadly force in states with laws otherwise authorizing police use of deadly
force to apprehend all fleeing felony suspects is largely defendent upon the
individual predilections and philosophies of police chiefs.l

A logical question follows: Should this be the case in Ohio with its
many police agencies with overlapping jurisdictions and responsibilities?

Vhere there are no administrative guidelines, shooting is left to the
discretion of the individual police officer. The question of when palice
officers are permitted to take a life should no more be a matter of unlimited
administrative prercgative or unguided officer discretion than should the
imposition of capital punishment be totally at the discretion of local
juries.

The discretion given an officer to shoot to kill anytime a fleeing
suspect may have committed some felony is less tolerable in the current
society with a well-ordered system of criminal justice. Is it fair to place
the burden of this irrevocable decision on an individual officer, considering
the time and facts available to him? Or can the burden of making the deci-
gion beé removed from the officer? There can be little doubt that when there
is more restrictiom in the discretion in use of deadly force, that the
arbitrary exercise of the deadly force will be reduced.

=10-
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One scholar has conducted an experiment in which he presented hypothe-
tical fact patterns concerning three arrest situations to 25 randomly
selected police officers in Cornnecticut, a state in which the common law
allows police to use deadly force to apprehend all fleeing felomy suspects.
Although all 25 officers were making decisions on the basis of the same state
law, they split almost evenly when asked if they would be likely to use
deadly force in identical situaticns.

Another scholar found a correlation between use of deadly force and
personal characteristics of the officer based on analysis of the results of a
questionnaire administered to 151 patrol officers from two unnamed municipal
police departments in the central south and the midwest. The officers were
asked to identify eight persomal characteristics (officer's age, assignment,
sex, race, length of police service, if officer had been victim of a
felonious assault, military experience} and judge the appropriatemess of
using deadly force in twelve hypothetical podlice situations. A high degree

"of agreement among these officers was found in eleven of these situatiomns.

Of the twelfth hypothetical, a "classic fleeing felom situation (in which) an
officer sees and shoots a burglar fleeing the scene of his crime," however,
the officers' assessments of the appropriateness of using deadly force varied
significantly with seven of the eight personal characteristics analyzed.
Officers with high educational levels were slgnlflcantly less likely than
less well educated officers to regard shooting in the fleeing felon hypothe~-
tical as appropriate. The study also found that:

"0lder officers were less likely to agree with the use of a
firearm to apprehend a fleeing burglar suspect than respondents in
other age groups. Younger officers may be in the "badge is heavy"
phase of their career as police officers. They are wmost likely to
be c¢ynical, alienated and definite in their opinions. They may

also be the group of police officers most likely to shoot someone.”l4

-11-
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MODEL USE OF FORCE POLICY

Each law enforcement officer shall utilize any and all legal means
_ available to prevent or halt the commission of a c¢riminal offense or to
apprehend a criminal offender, when it is within the officer's power and
authority to do so, alone or with available assistance.

A law enforcement officer acting within the scope of his employment
shall use only that force which he reasonably believes is necessary to effect
an arrest, detention or mission.

A law enforcement officer acting within the scope of his employment
shall be justified in the use of deadly force under the following circum-
stances:

- To defend himself from what is reasonably believed to be an
imminent threat of serious physical harm or death.

= To defend another person from what is reasonably believed to be
an imminent threat of serious physical harm or death.

- When engaged in suppressing riot or in protecting persons or
property during riot whem and to the extent he has probable
cause to believe such force is necessary to dispense or
apprehend rioters whose conduct is creating a substantial risk
of serious physical harm to persons.

~ To effect the capture or prevent the escape of a suspect if
there is a substantial risk that a persom to be arrested will
cause death or serious bodily harm if his apprehension is
delayed.

~12=



SUGGESTED POLICY AND PROCEDURE

AREAS TO HAVE WRITTEN GUIDELINES

After careful research of incidents in which force was used, particu-
larly in circumstances that led to litigation, several areas were identified
that should be addressed by written guidelines. For referénce by law
enforcement eXecutives, these areas are discussed in succeeding pages,
including a listing of reference sources.

This information should be considered as an information and reference
source only and reflects minimum suggested guidelines. Law enforcement
executives should tailor written guidelines to the needs of their respective
jurisdictions and should consult with legal counsel concerning techmical
points of law.

Governor's Law Enforcement Liaison Committee

-13-



STATEMENT OF POLICY/COMMUNITY STANDARD

USE OF FIREARMS

The value of human life is immeasurable in our society. Law enforcement
officers have been delegated the awesome responsibility to protect life and
- property and apprehend criminal offenders. The apprehension of criminal o
offenders and protection of property must at all times be subservient to the

protection of life. The officer’'s responsibility for protecting life must
include his owm. ‘

~T4=-
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MODEL USE OF FORCE POLICY

Each law enforcement officer shall utilize any and all legal means
available.to prevent or halt the commission of a criminal offense or to
apprehend a criminal offender, when it is within the officer's pover and
authority to do so, alone or with available assistance.

A law enforcement officer acting within the scope of his employment
shall use only that force which he reasonably believes is necessary to effect
an arrest, detention or mission.

A law enforcement officer acting within the scope of his employment
shall be justified in the use of deadly force under the following circum—
stances:

- To defend himself from what is reasonably believed to be an
imminent threat of serious physical harm or death. g

-~ To defend another person from what is reasonably believed to be
an imminent threat of serious physical harm or death,

- When engaged in suppressing riot or in protecting persons or
property during riot when and to the extent he has probable
cause to believe such force is necessary to dispense or
apprehend rioters whose conduct is creating a substantial risk
of serious physical harm to persvms.

- To effect the capture or prevent the escape of a suspect if
there is a substantial risk that a person to be arrested will
cause death or serious bodily harm if his apprehemsion is
delayed.

—-15=
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DISPLAYING OF FIREARMS

_Every law enforcement executive should establish writtem policy pro-
hibiting unprofessional conduct in the display or use of firearms and non—
lethal defensive tools.

1. TUse of agency issued equipment should be prohibited outside the
scope of employment. )

2. Formal written procedures for the administration of internal
discipline should be establisghed,

Reference
Failure To Discipline - McKenna v. City of Memphis, 544F. Supp. 415 (1982)
Sims v. Adams 537F; 2& 829~(5th éirki976)
Smith v. Ambrogio 456F. Supp. 1130 (D. Conn 1978)
Accidental Firing Other Than During Arrest - Defénse Manual 79-3 p. 19
District of Columbia v. Davis (Horseplay at Party)
Peer v. City of Newark (Dropped Gun)
Hacker v. City of New York (Cleaning Loaded Gum)
Martin v. Garlotte (Quick Draw)
Truog v. American Bonding Co. (Shooting at Bird)

Horn v. I.B.I. Security Service of Flonda, Inc.
(Quick Draw)

..]_‘6_.
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OFF-DUTY SITUATIONS AND WEAPONS

‘Every law enforcement executive should establish written procedures for
the carrying of weapons while off duty.

. 1., Every law enforcement agency should establish written specificatioms
for agency—approved sidearms and ammunition to be carried when off
duty.

) 2. Written procedures should be developed to cover those details in
which an officer is actually off duty but may be required to .address
duty situations that occur from the off-duty assignment or occur in
close physical proximity to the officer.

Reference
AELE Defense Manual 78-6, p. 19
AELE Defense Manual 79-3, pp. 19,”22,723

Reece v. Cit¥y of Seattle, 503P24 64 (Wash. 1972)
(White officers dining with wives, assaulted by blacks who fled and were
fired upon.)

District of Columbia v. Dairs, 386A 24 1195 (DC Ct. ARP 1978)
(Unholstering at a party, employer liable due to requirement to carry firearm
at all times.)

Peer v. City of Newark, 178A. 2d 249 (N.J. Supere 1961)
(Gun dropped injuring a child in an apartment, )

Hacker v. City of New York, 261 N.Y.S. 24 751 (Hlsc. 1965)
. -~ (Cleaning a loaded firearm.)

Corridan v. City of Bayomne, 324A. 2d 42 (N.J. App. 1974)
- (Employer liable, knew officer often drumk in bar while off duty.)

McCrink v. City of New York, 71 N.E. 2d 219 (N.Y. 1947)
(Employer liable, knew officer had alcohol problem, disciplined three times.)
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EQUIPMENT REQUIREMENTS

Every law emforcement executive should specify the type of firearms,
ammunition, and suxiliary equipment to be used by the agency's lzw enforcement
officers. To enhance efficiency, personal equipment items should be inter-
changeable among all officers of the agency. Once established, these
specified standards should be maintained by frequent periodic inspections and
appropriate disciplinary action when agency regulations are viclated.

1. Every law enforcement agency should establish writtem specificatioms
for agency-approved sidearms and ammunition to be carried by officers
on uniformed duty, or plainclothes duty, or off duty. The specifica-
tions should include the type, caliber, barrel length, finish and
style of the sidearms, and the specific type of ammunition.

2. wery law enforcement agency which permits use of shotguns should
establish an easily accessible, secure location for the storing of
the weapon in vehicles. Training and qualification in use of the
shotgun should be required of any officer authorized to use the
weapon. :

3. Every law enforcement agency should designate all items of auxiliary
equipment to be worn or carried by its uniformed officers. To insure
intra-agency uniformity, the approved type, size, weight, color,
style and other relevant variables of each auxiliary equipment item,
along with the position on the uniform or belt where it is to be worn
or carried should be specified in writing.

4. Every law enforcement agency should initiate a program of frequent,
regular equipment inspections to insure that personal equipment items
conform to agency specifications and are maintained in a presentable
and serviceable condition. To insure that each officer's weapon
functions properly, firearm practice should be required for all
officers periodically and all firearms should be examined at regular.
intervals by a qualified armorer.

5. To insure shooting competency, every agency's policy relative to
fireams practice should require each officer to participate in fire-
arms qualification situationms. A minimum qualifying score in the
firearms practice course should be adopted.

Reference

National Advisory Commission on Criminal Justice Standards & Goals, Task
Force on Police, Standard 21.2 ‘

Defense Manual 79-3, pp. 19-20, Liability forquuipment

Defense Manual 75-4, p. 20, "Litigatiom Challenging the Choice of Ammuni-
tion and Lethal Weapons."
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FIREARMS SAFETY PRACTICES

; Every law enforcement executive should establish written policy
regarding firearms safety practices while at firing range, while on duty, and
while off duty.

1, Specific safety procedures should be established to govern the
operation of an agency's firing range and the officer's conduct
while on the range. :

2. Specific security and safety procedures should be written to govern

the carrying and storage and handling of weapons on duty, cff duty,
in patrol vehicles and at headquarters.

Reference
Mozingo v. Barnhart, W. Va. 285 SE 2d 497 (Lack of Training)
Harden v. United States, 688F. 2d 1025 (1982) pp. 1025, 1027
AELE Defense Manual, 79-3 pp. 18, 20
Everett v. City of New Kensington, 396A. 2d 467 (Pa. 1978) (Cocked Gun)
Bucholz v. Sioux Falls, 91 N.W. 2d 606 (S. D. 1958) (Firing Range)
Gaines v. Wyoming, 66 N.E. 2d 162 (Ohio App. 1947) (Firing Range)
Martin v. Garlotte, 270 So. 2d 252 (LA App. 1973) (Negligent Handling)
Meistinsky v. New York, 140 N. Y. S. 2d 212 (1955) (Negligent Handling)
Peer v. Newark, 176A. 2d 249 (N. J. Super 1961) (Negligent Handling)

Hacker v. New York, 261 N. Y. 8. 24 751 (N Y. Super 1965) and 275
N. Y. S. %D 146 (Ne°11gent Handling)

Truog v. American Bonding Co., 107 P 2d 203 (Ariz. 1940) (Negligent
Handling)

- Benway v. Watertown, 151 N. Y. S. 2d 485 (1956) (Controlling Access To
and Use of Firearms) ,

Bucholz v. Sioux Falls, 77 S. D. 322 (1958) (Controlling Access To and
Use of Firearms)
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USE OF SHOTGUNS AND.RIFLES

Every law enforcement executive should establish written specifications
for agency—approved shotguns and rifles and their use.

l-

Every law enforcement agency should specify gauge, barrel lenmgth, and
ammunition of shotguns that are made available in each patrol
vehicle.

Law enforcement agency policy should state that shotguns should be
uniformly loaded and immediately accessible to the patrol officer,
and in a uniform standard location.

Every law enforcement agency should prohibit the carrying of shetguns
or rifles for which there is no demonstrated proficiency,
qualifiecation procedures or periedic training.

Periodic training, inspection and qualification in the use of the
shotgun and rifle should be an established written policy of each law
enforcement agency. Training and qualification should be conducted
in a manner approaching as close as possible to real-life situatiouns.

Reference

Sager v. City of Woodland Park 543F. Supp. 282 (1982)
(Suspect spread eagled on ground with shotgun held to head with one hand.)

AELE Law Enforcement Legal Defense Manual, 79-3, p. 25
(Grudt v. City of Los Angeles) (Firing shotgun at fleeing assault vehicle.)

Clark v. Ziedonis, 368F. Supp. 344
(E. D. Wise, 1973) aff'd 513F, 2d 79 (7th Cir. 1975)

Smaltz v. Sowash, No. 39964 Richmond Co. Ct. Com. Pls. (Ohio Dec. 1964)
(Marshall fired shotgun at boy scaping police chief's car.)
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TRAINING —~~ TAILORED TO JURISDICTION

Every law enforcement executive should establish written policy requiring
documentation that all officers are thoroughly trained in the law as it
applies to the use of force, the agency's -shooting policy, and the vicarious
liability of the agency.

1. An agency should maintain complete training records on each officer.

2. Every law enforcemsnt agency should provide periodic in-service
training in the use of force. Both theoretical and practical use of
force training should be tailored to the peculiar env1ronmenta1

.aspects of the community.

3. Firearms qualification should use ammunition matching duty loads.

\ 4, Minimum qualification standards should be in written poliecy for all
firearms an officer is authorized to use, including off-duty weapons.

5. All officers should be trained irn the use of all authorized non-—
lethal weapons he/she might use.

Reference
McKenna v. City of Memphis 544F. Supp. 415 (1982)
Sager v. City of Woodland Park 543F. Supp.v282 (1982)
Garner v. Memphis Police Dept. }IOF. 2d 240 (1983)

Lo AEﬁﬁ Lz Enforcement Légal Defense Manual, 79-3, p. 21

Law_and Order, August 1983, "Qualifying Ammo, It Should Match Duty
Loads,"
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HINIMUOM QUALIFYING STANDARDS

Every law enforcement executive should establish written policy
specifying the type of firearms, ammunition, and auxiliary equipment to be
used by the agency's law enforcement officers,

1. Firearms and ammunition used in qualification should match duty
equipment.

2. Minimum qualification standards should be established in written
form. The situation the officer is placed in during qualification
should closely approximate real life situations, including lighting
conditions, stress, time and environment.

3. All officers carrying firearms, who may be exposed to an enforcement
situation, must meet the minimum qualificativn standards for each
firearm they might use, in order to continue performing their normal
duty assignment.

4. All officers must meet minimum qualification standards established by
the respective jurisdiction.

5. Minimum qualification standards must be met with a "second gun” or
"off-duty" gun before it -may be carried.

6. Qualification standards must also include training in when not to
shoot, in the law as it applies to the use of force and in the
agency's shooting policy.

Reference

Mozingo v. Barnhart, W. Va., 285 S.E. 2d 497 p. 498

McKenna v. Memphis, 544F. Supp. 415 (1982) p. 416

AELE Defense Manual, 79-3, pp. 19, 22, 23

McAndrew v. Mularchuk, 162 A, 24 820 (N.J. 1960)

Piotkouski v. State, 251 N.Y.S. 2d 354 (AD 1964)

Martin v. Garlotte, 270 So. 2d (La. App. 1972)

Peer v. City of Newark, 176 A 2d 249 (N.J. App. 1961)

City of Cumming v. Chastain, 102 SE 2d 97 (Ga. 1958)

Van Oosting v. Duber, 129 Cal. Rptr. 173 (App. 1976)

Defender v. City of McLaughlin, 228F. Supp. 615 (D.S.D. 1964)

Bates v. City of McComb, 179 So. 737 (Miss. 1938)
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MOVING VEHICLES

Every law enforcement executive should establish written policy pro-

-hibiting the-use of firearms while in a moving vehicle unless in self=-

defense or in defense of other persons in imminent threat of serious
physical harm. ’

Every law enforcement executive should establish writtem policy
prohibiting the use of firearms from either a stationary or moving
position in an attempt to disable a moving vehicle unless the officer or
other persons are in imminent threat of serious physical harm.

Every law enforcement executive should establish written policy on the
use of and participation in road blocks or rolling road blocks. Very
specific guidelines should be established to insure that other
motorists and bystanders are protected, Officers should be guided that
the use of a patrol car in an offensive posture to stop a fleeing
suspect can prox1mately result in the use of deadly force and innocent
persons exposed to injury.

Reference

Mozingo v. Barnhart, W. Va., 285 S.E. 24 497 p. 498

McKenna v. Memphis, 544F. Supp. 415 (1982) p. 4l6

AELE Defense Manual, 79-3, pp. 13, 14, 25

Arnold v. State of New York, 20 N.E. 24 774 (N.Y. 1939)

Bassinger v. U.S.F. & G., S8F. 2d 573 (8th Cir.), 287 U.S. 622 (1932)
State ex. rel., Harlen v, Dunm, 282 S.¥W. 24 203 (Tenn. 1943)

Jones v. State, 253 S.W. 2d 740 (Tenn. 1952)

Edgin v. Talley, 276 S.W. 591 (Ark. 1925)

Stevéﬁskv. Adams, 2 S.W. 2d 299 (Ark. 1930)

State ex. rel. Raercher v. Roth, 49 S.W. 2d 109 (Mo. 1932)

American Guaranty Co. v. McHiéce, 146 N.E. 77 (Ohio 1924)

. Carlton v. Geer, 203 N.W. 2d 45 (Wis. 1923)

Johnson v. Jackson, 230 S.E. 2d 756 (Ga. App. 1976)

Smith v. Jones, 379F. Supp. 201 (M.D. Tenn. 1973)

Grudt v. City of Los Angeles, 4687, 2d 825 (Cal. 1970)
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WARNING SHOTS

Every law enforcement executive should establish written policy
prohibiting the use of warning shots.

Reference
Army Regulation 190-28, Military Police, Use of Force (24 May 1971)
AELE Defense Manual, 79-3 p. l4

Barden v. United States 688F. 2d 1025 (1982)
(Warning shot from motor vehicle.)

United States v. Jasper 222F. 2d 632 (1958)
(Ricochet.)

Bernstine v. City of Natchioches 335 So. 2d 51 (LA App. 1976)

Jones v. Wittemberg University 534F 24 1203 (6th Cir. 1976)
(Errant warning shot)

Young v. Kelley 21 NE 2d (Ohio 1938)
(Bystander ecruck by warning shot meant to scare mlsdEmeanant.,

“Locke v. Bralley 50 SW 2d 240 (Tx. 1932)
(Used to frighten; ricochet.)

Havier v. Partin, 492P, 24 761 (ARIZ. App. 1972}
(Warning shot killed fleeing misdemeanant when officer's arm struck by another
, person.) ‘
Davis v. Hellwig, 1224 24 497 p. 498 (N.J. 1956)
Geiger v. Maoden, 58PA. 616 (P& Super, 1915)
State v. Cunnlngham, 65 S0, 115 (HMiss. 1914)

Edgin v. Talley, 276 SW 591 (Ark. 1925)
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AGE OF SUSPECT

Every law enforcement executive should establish written policy
concerning the use of deadly force against a person known to be a juvenile
unless that person is presenting an imminent threat of serious physical harm
to any person, Other means of force to elimimate the threat must be
reasonably believed to be inadequate. In other words, the use of deadly force
must be a last resort.

1. With respect to juveniles, an officer should protect himself and
others from what the officer reasonably believes to be an imminent
threat of death or grave bodily harm, regardless of the age of the
aggressor.

2. In addition, precautionary measures should be adopted to take inte
consideration that juveniles are many times irrational risk takers
and will resort to flight to aveoid arrest more often than adults.

Reference
Garner v. Memphis Police'Department, 710F. 2d 240 (1983)
Harden v. United States, 688F. 2d 1025 (1982)
AELE Defense Manual, 79-3, pp. 13, 14, 21
Murphy v. Murray, 241 P, 938 (Cal. App. 1925)
Smith v. Jones, 379F. Supp. ZOlY(M.D. Tenn. 1973)
> Wimberly v. Petersom, 183A 2d 621 (N.J. App.)
Walsh v. Oehlert, 508 S.W. 2d 222 (MO, App. 1974)

a,

Kenneth J. Matulia, A Balance of Forces, International Associétion of
Chiefs of Police, 1982.
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INVESTIGATION OF FIREARMS DISCHARGE

It is recommended that every law enforcement executive have writtem
policies and procedures covering the investigation of a firearms discharge.
Suggested language for initial policy could be: "Every incident of firearms
discharge by a department member will be investigated except for target
practice, ballistic examinations, and incidents involving the destroying of an
animal.”
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POST-SHOOTING TRAUMA

Under any circumstances, the taking of a life produces trauma for the
individual law enforcement officer and for his family. Use of force under
circumstances that are legally justified in Ohio under the common law, but
which subsequently raise questionms of judiciousness, fairmess and propriety,
cauge that trauma to be increased.

The lack of adequate laws, policies or standards that provide guidance
in the use of force serve to encourage excessive use of force, and subject
law enforcement officers to criticism, trauma and civil 1liability. In many
situations, the criticism, trauma and liability are far more attributable to
the inadequacy of the laws and rules under which an officer acts than they
are to his own actions. This fact has been a strong contributor to the
proliferation of recent civil litigatiom.

The Delaware Police Chiefs' Council eloquently stated the forces that
work upon law enforcement officers in use of force confrontations which
culminate in the use of deadly force:

"The decision to employ deadly force against another human
being is in all probability the most serious and difficult decision
a law enforcement officer will be faced with. The primary
respongibility of the police is that of proteeting life. This
responsibility dictates the need for consideration of not only the
legal aspect of the use of deadly force, but also the moral issues
arising from a reverence for the value of life. It is, therefore,
in the interest of both the public and the law enforcement officer
that uniformly accepted guidelines clearly govern the use of
firearms in the enforcement of the law."l5

Laws authorizing law enforcement officers to employ deadly force to
apprehend all fleeing felony suspects include no such clear guidelines.
Indeed, they place officers who serve under those statutes in the terrible
position of having to live forever with the comsequences of the instantaneous
decision, made without real legislative guidance as to where and when it is
appropriate to take the life of a fleeing felony suspect, Thus, laws that
authorize law enforcement officers to employ deadly force to apprehend all
fleeing felony suspects are likely to lead to arbitrariness in the taking of
life by law enforcement officers. This increases the exposure of officers. to
cengure, trauma and civil liability. Conversely, because such laws so
inadequately define appropriate law enforcement officer behavior, officers
who refrain from using deadly force will always be uncertain that they have
acted correctly., TIn either case, the lomg-~term effects of inadequate laws
upon both sets of law enforcement officers is bad for their understanding of
and respect for the law, The duties they perform and their general
effectiveness and morale suffer.
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Post-Shooting Trauma
Page 2

Suggested Policy

Every law enforcement agency should adopt policies and procedures
covering measures to be taken after an officer is involved in a shooting in
which a person was seriously wounded or killed. Areas to be addressed
include legal counsel, counseling services available, and administrative
leave. -

1. Based upon research in the field and recent trends, it has been
found helpful for officers involved in shootings to be provided
with supportive counseling.

=28~
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NOTES CONT.

~—

15J. Kienoski, "Administrative Police Statements: Deadly Force™
(May 21, 1981). '



MODEL LEGISLATION

FOR ADOPTION BY

THE OHIO GENERAL ASSEMBLY




iODEL LEGISLATION

FOR ADOPTION BY

TEE _OHIO GENERAL ASSEMBLY

Current state statutes and case law, including the Garnmer decision, may
be sufficient for the purpose of regulating use of force in Ohio.

However, in response to inquiries-as to potential mew legislation that
could be adopted, a suggested draft law has been prepared for reference.
This work reflects the principle elements of the Garner decision as well as
points recommended by representatives of the Ohio Chiefs of Police Associa-
tion, Ohio Highway Patrol, Buckeye Sheriffs Association, Ohio Association of
Public Safety Directors and the Ohio Judicial Conference.
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A BILL

' To enact sectiom 2901,25 of the Reviséd Code
to regulate the use of force or deadly
~force by law enforcement officers and provide
.l for an affirmative defense.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:
Section 1. That section 2901.25 of the Revised Code be enacted to read’
as follows:
Sec. 2901.25. {A) Each law enforcement officer shall utilize any and
all legal means available to prevent or halt the commission of a criﬁinaL

offense or to apprehend a person whom he has probable cause to believe is a

criminal offender, Vhen it is within the officer’s power and authority to do

80, alone or with available assistance.

(B) A law enforcement officer acting within his power and authority
shall be justified in using only that force which he reasonably believes is
necessary to effect anm arrest or detentiom.

(C) A law enforcement officer acting within his powet and authority
shall be justified in the use of deadly force under the following circum-—
stances:

(1) To defend himself from what he reasomably believes to be an
imminent threat of éerious physical harm or death;

' (2) To defend another person froﬁ what he reasonably believes to be an
" imminent threat of.serious physical harm or death; or
’(3) If there is probable cause to believe that the suspect has com-
mitted a crime in;olving the infliction or threatened infliction of serious ’
physical harm, and the law enforcement officer believes deadly force is

necessary to prevent escape.
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(4) 1If there is a substantial risk that a person to be arrested will
cause death or serious bodily harm if his apprehension is‘delayed.

(D) When and vhere possible, a law enforcement officer shall give 3 yerbal
warning before using deadly force.

(E) This section shall be in addition to any other provisions of the

Revised Code relating to the use of force and deadly force.:

(F) It shall be an affirmative defemse to any action, criminal or
civil, against a law enforcement officer, mumicipality, university, or other
political subdivision where force was used in accordance with this section

2901.25.

~31-
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Chapter 2901 R L

GENERAL PROVISIONS

Note: . Former Ch.agtu 1901, 230101 w0 2501.45, repealed
by 1972 H 511, 1973 H 716, «1. 1-1-74.

i} LEGISLATIVE SERVICE COMMISIION NOTE (1970)

Chapter 2901. deals with a varicry of marters applicable to
the.cruninal law w general includifg penal provisions found w
: the _acv{s_re%Cg?e outnide the c'mn.s inal code proper, from Tide ]
- thro e 61. g
#g;m which recur {requently are defined, 2ad offenses ire
classfied into=degrees according to a undorm schéme. A num-
ber of conczpts tasic o the cnminal law are covered, including -
the declarabon that common law cnimes do not exist in Ohio,
the rquirements for statutorily definiug a2g offense, rules for
construing subsuantive zad procedural provisions, the
burden and degree of prool; and the burden of going [orward
with the evidence of an affirmative defense. Br es oa jue
rsdicuon .aad venue are provided as well as a sutute of hmita-
uons whick includes limitations on ution of felomes of
the first or lesser degrees. not formerly subject to limitadon.
The fundamental requirements foe criminal lLability are
. stated, and four d of guity mund are defined, i.e:“‘g.:-
pose, knowledge, reckiessness, negligence. Rulex !crulﬁl ing
out,

N

3
an organization ¢rirdinaily liable for any offease are
togedier with rules for b):)}di:gg u:d.ma{uh
an organization.

fenses committed by
; IN GENERAL
290101  Definutions '
2901.02  Cassificauon of offgnses
2901.03 Cowmmon law offetises abrogated: offense defined;

coptempt Of sanclion powers of cours o general
issembly got affected
Ruies of construction

2901.05 . Presumpuon of wuinocence; proof of offense: of af-

firmauve Jdefense: 25 to each: reasonable doubt
{JURISDICTION., VENLE. AND

LIMITATIONS OF PROSECUTIONS

296111 Criminal law jurisdiction

390112 Venue o :

7901.13 - Limstation of crizminal prosecunons

CRIMINAL LIABILITY

290121  Requrements for crimns} liabuity

290122 - Culpable mental states

'2901.23  Organizationa! criminal Babthity

290124 Personal accountabuity for organizaticnal conduct

CROSS REFERENCES

Se= Chio Administrative Code, rule 5120:1-1-01

23 Clev St L Rev | (1974). Several irticles on the 1974
Criminal Code. -

. © IN GENERAL

2991.81 Deflnitons
As used in the Revised Code:

aqaou’.nu te for of

{A) “Force™ means any viclence, compulsion, or con-
straint physically exerted by any means upon or against
4 person. of thing.

(B) ~Deadly force™ means any force: which carries a
substantial nsk that it will proximately result in the
death of any person.

(C) ~Physical harm to persons™ means any injury, ul-

pess. or other physiological impairment, regardless of its

gravity or duration.

{D) ~Pbysical harm to property™ means any tangible
damage to property which, in any degres, results in loss
to its -value or interferes with its use or enjoyment
*Physical harm to property” does not include wear and
tear occasioned by normal use.

(E) “Serious physical harm o persons” weans any of
the following:

(1) Any mental illness or condition of such gravity as
would normally require hospitalizanon or prolonged psy-
chuatne treatment: : :

(2) Any physical harm which carries a substantial nsk
of death:

{3) Any physical harm which involves some per-
manent incapacity, whether partial or total, or whuch. in-
vOives seme temporary, substannal incapacity;

(4) Any physical barm which involves some per-
manent disfigurement, or which involves some tempo-
rary, serious disfigurement; L .

(5) Any physical harm which involves acute pain of

_such duration as 1o result in substantal suffenng or

which involves any degree of prolonged or intractable

(F). “Serious physical harm 0 property™ means any
physical harm to property which does either of the fol-
lowing: :




-~
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(1} Results in substantizl loss to the value of the
roperty. or requires a substantial amount of tme, ef-
frt,or moucy o repair of r lace;

(2) Temporarily prevents the use or enjoyment of the
property. or substantially interferes with its use or enjoy-
ment for an extended period of tme.

(G) “Risk™ means a significant possibility, as con-
trasted with a remote possibility, that a certain result
may occur, or ‘hat certan’ ciccumstances may exist

(H) “Substintial risk™ means 2 strong possibiliry,
contrasted with a remote or sigmificant possibility,

. ain result may occur or that certain cxrcuxmunca
miay exist.

(1) “Offense of violence™ means any of the following:

(1) A violation of sections 2903.01. 2903.02, 2903.03,
2903.04, 2903.11, 2%03.12. 2903.13, 290321, 2903.22,
2905.01, 2905.02, 2905.11. 2907.02, 2507.03, 2509.0%
2905.03, 2909.04.. 2509.05, 2911.01. 2911.02, 291L.11,
2911.12, 2917.01, 2917.02, 2917.03, 2917.31, 2921.03,
2921.34, 2921.35, 2923.12, and 2923.13 of the Revised
Code;

(2) A violation of an existing or former municin or-
dinance or law of this or any other state or the Un
States, substantially equivalent to any section listed in
division (IX1) of this section;

(3) An offense, other than 2 traffic offense, under an
existing or former municipal ordinance or law of this or
any other state or the United States, committed pur.
posely or knownngly, and involving paysical harm to per-
sons or a risk of serious physical harm to persons;

(4) A conspiracy or attempt lo commit, or complicity
n com:muxng any offense under division (IX1), (2), or
(3) of this section.

(J) “Property” means any property. real or personal,
tangble or mta.nzzblc and any interest or license ia such
property.

(K) "Law enforvement officer”™ méans aay of the [ol-
lowin

(1)g A sheriff, deputy sheriff, coustable, marshal,
deputy marshal, municipal police officer, or state high-
way patrolman;

(2) An officer. agent. or employee of the suate or any
of its agenciey, instrumentalities, or political subdivisions,
upon whom, by starute, 2 duty to conserve the peacz or
to enforce all or certain laws is im and the author-
ity 1o arrest violitors s conferred, withun the Hmits of
such statutory duty and authority:

{3) A mayor, m his capaatv as chief conservatocr of
the peace within hu municipality;

(4)Amr:mbcro(xnaunhuy ice force
by county, township, or municipal law enforczment au-
thorides, withun the scope of such member’s appointment
or comumission;

(5) A lawfully called pursuant to section
311.07 of cRcvuedCodetoudxsbcnﬂmkecpmg
the peace, for urposes and during the time when
such person is aﬂaﬂi

(6) A perso mt bz myor pursuant o sec-
don 737.01 o( Lbc special patrolman
or officer during riot or emergency, for the purpoess and
during the time when such person is appointed;

(7) A member of the o milica of this state or
the armed forces of the United States, lawfully called to
duty to aid civil authorides in keeping the peace or
protect zgainst domestic violence;

%

General Provisiuns

_tial disabadity, such a3 aa
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(8) A proseculing attorney, assistant pmsecutmg ittor-
aey, secret service officer, or municipal prosecutor.

(L) ~Privilege™ means in immunity, license, or right
conferred by law, or bestowed by express or implied
grant, or arising out of status, position, office, or rela-
tionship, or growing out of necessity.

HISTORY: 1972 H 51! eff. 1-1-74

Nots: Former 2901.01 repujedzg% 1972 H 511, eff. 1-1-74;
1953 H 1; GC {2399, 12400 01 for provisions analo-
gous 10 Iormer 7901.01.

LEGISLATIVE SERVICE COMMISSICN NOTE (1970)

s O 5 St e s o s, oy
coercive icts somenmes loosely called force, such as the com-
pe ety el g o oo Dy
that it wall result in

oal, P‘h)“‘

“Physical harm W0 persons” is coaccived as
tcal hurm including, but oot limited to, injury. In
cont:xto(u"&lx-pemona]m; mebaamumx.bmmnbc
eonuxxo(thecnmmﬂ wapmc.ndemmumunotvwwdu

a pecesary requircmest before it can be bedd that persomal
barm is caused or threatened, such as when an offender deliber-
alely, through otber than waumatic means, sets out 0 dnve his
vicum mad or wurzpges for his vicim W0 coamact pocumcaia.

It should be noted that while physical illnesx i3 included ia
the copcept of pliymeal harm to us. mentad ilness i oot
Sericus mental coaditions are reserved for the definition of sen-
ous physical harm w0 persons, but the milder mental dis-
turbances cannot be pupanied with sufficient precision for use
in the crimunal bw

The definition ol phvs»czl barm 1o pr " includes any
tangible damage to property ao matter how slight, but exciudes
intangible imjurie, such 2 loss of value o secunues because of
market fluctuavons.

The defiminon of “seious physical harm to persoos™ in-
cludes: mental xllna.: requinog bospitalizavon or prolonged pcv-
chiatne treatment; E}:u} barm carrying a substagual nak

anolvmg :m lbo
bili ty, such u lows of wl we of
a limb: any physical h:.nn mvo{runﬁht:mpmtry though substan-
=2 requuring more or lexa
rolonged  hospualizaton or bed rest which lemporanly inter-
eres wmth the victim’s abdity to work. a8 with 2 brokea limb o

mononudoom any ph harm invoivicg perma.ncnl Lhou.@
m temporary though senous disfigurement
repunBe

surgcry; “which is unbearable or
-lived, and palx.’:wh)chmlong-lunngcr
d.xlf'cm:mr:hmthougbno(ukm
‘Senompbvnaihamtopmpcﬂgludcﬁnedmindude
physical harm fesultng in substantisl o vajue or mrmg
considerable time, labor, crs;jnuncatorrpurcx
dlems of value or repars readers the pmpa'xylzm-
gnrﬂyunmbkcrmudauﬂ its use
“Offense of viokence™ includes 31 bsted offenses, ar well 23
substanti equxvtknt offenses, offenses co:gdmmed
or involving personal harm, conspiracy, al-
tempR, m@mqmmmwmm
“Law enforcement officey”™ includes. various persons having
mtbdysa'zlar:pcadh'enlommlm
" i broadly defined o include immunity, b-
ccme.crnghtsaqmadmnmhswdm)xm

CROSS REFERENCES

See Schroeder-Karz, Ohic Criminal Law, Crim R 24,
Author’s Text (4); Crim R 31, Author’s Text (1)

Sex Mcmckkxppnd Chio Probate Law (3rd Ed) Tem
253.11

Sece  Ohio Administagve  Code, rula 5120:1-1-37,
5120:1-1-3% .

October 1979 Replacement Unnt
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‘Nos. 83-1035 AND 83-1070

TENNESSEE. APPELLAN?
83-1035 o :
CLEAMTEE GARNER, E1C., ET AL

ON AFPEAL FROM THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

 MEMPHIS POLICE DEPARTMENT, ET AL,
PETITIONERS
&-1070 1
' CLEAMTEE GARNER, ETC., ET AL,

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS YOR THE SIXTH CIRCTUIT

Sylabus
No. 83-1085.  Argued October 30, 1984—Decided March 27, 1885*

A Termessee statute wovides that if, after a police offeer hag given notice
of an intent to arrest a creoainal suspect, the suspect Bees or forcbly re
sxta, “the officer may use al the pecessary means to effect the arrest.”
Acting under the authanty of this stacvte, 2 Memphis police ofcer shot

ard illed appelles-respondent Garner’s son is, after being told to hait,

the son fled over 2 fence a2 might in the baciyard of 2 house he == suis-
pected of burglarming, The odicer used desdly force despite being “rea-
sonably sure” the suspect was unar=ed and thinking that ke was 17 or 18
yesrsold and of siigit buid. The ther subsequenty brought n action
in Federal Distret Cours, seeking damages under 42 C.'S. C. §1983 for
asserted violationy of hus son’s consuritional rights.  The Distnicr Court
beid that the statute and the ofScer's actions were consttutional. The
Cowrt of Appeais revérsed.

Held: The Tennessee statute is unconstitutional insofar as 1t authorizes the
uae of Geadly force agazinst, 23 in this case, an apparently anarmed.
nondangerous feeing suspect: sueh force may not be used unless neces-
sary to prevent the escape and the ofiosr has probable cause to believe
that the suspect poses +"¥gnrficant threar of death ar sericus physicl
tmjury to the officer or others.

(8) Apprehension by the use of deadly farce is a setnze subject to the
Fourth Amendment’s reasopableness requiremenz, To determune
whether such 3 seizuve is reasonable; the extent of the inusicn on the
sugpect’s rights under thaz Amendment must be balanced aginst the
governmental interesty in effecive law enforvement. This balancing
proceas demonstrates that, socwithstanding probzble cause to seize 2
Ruspect, 10 offcer may not 2fways do so by kiling kim.  The use of
dessily force ta prevent the escape of all felony suspects, whataver the
eiroumstances, is conyomutonaily unreasonahle.

(b) The Fourth Amendment, for purposes of this case, should sot be
eoostrued in light of the comman-law ruls allowing the use of whatever
forez {3 naceasary to effect the arrest of a fleeing feloa. - Changes in the
Segal and technological context mean that that rule is distorted almost
beyond recognition when Grarally applied. - Wharesa felogies were for-
merty capizal crimes, [ew are now, or z1a be, and many crimes classified
M misdemeanars, or Donaxistent, it common law ire tcow felonies,
Alzo, tha common-lavz rule developed at a time when waapons were rudi-
mentary. And, in light of the varied rules adopted in <he States indicaz-
ing & long-term movement away (rom the common-law rule, pardeulariy
in tne police departments thamseives, that rule is a3 dubjous indidum of
tha consututonalicy of the Tennesses statute.  There is 5o indicaton
that holding 2 pouce practice such s that Juthorized by the stacute un-
ressonable will seversiy hamper effective law enforcement.

“Together ®ith Ne. 33-1070. Memohry Police Deparoment ot al, v,
. Garner ot ¢f,, 90 certionin 1o the ame court.

(¢) While bargiary ts 2 serious crime, the officer in this case could nat
ressonably hive bebered that the surpect—young, slight, and un-
armed——posed any threst.  Nor does the fact thit an wnarmoed suspect
has broken into s dwelling 2t night sutomincally mesn he is dangerous.

TI0 F. 2d 240, 18rmed and remanded.

WEITT. J.. delivered the opnion of the Court. in which BRENNAN, Max-
SHALL, Bracketn, PowrLL, and STEVENS. J.. janed. - (’Convox, J.,
fled a2 dizsenting opwica. tn which BurcE. C. J., and REHMQUIST, J.,
joined. -

JUSTICE WHITE delivered the opinion of the Court.

This case requires us to determine the consttutionality of
the use of deadly fores to prevent the escape of an apparently
unar-ned suspected felon. We conclude that such force may
not ba used unless it is necessary to prevent the escape and
the officer has probable cuse to befeve that che suspect

poses 3 significant threat of death or serjous phvsical Injury

toThe officer or athecs—
I

At about 10:45 p. m. on October 3, 1974, Yemphis Police
Officers Elton Hymon and Lesiie Wright were dispatched to
answer a “prowler inside call.” Upon arriving at the scene
they saw a woman standing on her porch and gesturing to-
ward the adjacent house:'! She told them she had heard
glass brealdng and that “they” or “someone” was brezking in
next door. While Wright radiced the dispatcher to say that
they were on the scene, Hvmon went behind the house. He
heard a door slam and saw someone run across the back yard.
The fleeing suspect, who was appellee-respondent’s dece-
dent, Edward Garner. stopped at a 6-{eet-hizh chain link
fence at the edge of the yard., With the aid of a fashlight,
Hymon was able to see Garner’s face and hands. He saw no
sign of 2 weapon, and. though not certain, was “reasonably
sure” and “figured” that Garner was unarmed.  App. 41, 36;
Record 219. He thought Garner was 17 or 18 vears ald and
abour 55’ or 5’ 7" tall? While Garner was crouched at the
base of the fence, Hymon called out “police, halt” and took a
few steps toward him. Garner then began to climb over the
fence, Convinéed that if Garner made it over the fence he
would elude capture,’ Hymon shot him. The bullet hit Gar-
per in the back of the head. Garner was taken 5y ambulance

'The owber of th hocse testifed that no Eghts were on in the house,
but that 3 back door Eght was on. Record 180. - OfScer Hymon. though
uncertain, stated in his depogtion that there wers kghts on in the house.
Recard 209,

'{r fact, Garoer, an eghth-grader, wax 15 He wma §' 4" tall and
weighed somewhere arvand 100.0¢ 110 pounds.  App. to Pet. for Cart. AS.

'When askad at trial why be fired, Hymon stated:

“Well, St of 20 it was spparent to me from the e kit thae | kresr about

the arex at the tme that he way going to get away because, number 1, T

couldn't get o him, My partner then coulda't nd where be wus becase,
you know, he was late coomng arvund.  He didn't koow where [ was talk-
ing about. | eonlda® get to him becauss of the fence here, [ couldn't have
Jjumped this fencs and come wp, wosequantly jumped this fence and cught
him before be got away beczmae be was aiready Gp ca the fesce, jus one
leap and he wzs wiready over the fence, and sa there is o way that [ eould
have canght him.” App. 52,

He also suated that the ares Beyand the fense was dark, that be could not
hxvezomnovath:(muxﬂybecmuebemmrrm(xbcc{equip-
ment and weanng heavy boots, and that Gamer, bang younger and more
energetie, could have outrom um. . [d., at 5354

Published ‘cach Tuesday cxwept 2ost Tuesda in Nentembder and last Tudsdiy e Devember by The Bureau of Natianat Affairs, lnc.,
1231 Tuenrydaith Serdets NW 0 Woashsagtan, DO 20017 Subseription rates tpasabie s advance) $31200 tiest vear and $396.00 per |
year thercaticr Sevend vlass pontape paid a1\ sshinptun, D C L and gt addinonag mashing uthices
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1o a hospital, where he died on the operating table. Ten dol-
lars and 2 purse taken from Lhe house were found on his
body.*

In using deadly force to prevent the escape, Hymon was
acting under the authority of a Tennessee statute and pur-
suant to Police Department policy. The statute provides
that “{i}f, after notice of the intention to arrest the defendant,
be sither flee or forcibly resist, the officer m2y use all the
pecessary means to effect the arrest.” Tenn. Code Ann.
§ 40-7-108 (1382).,* The Department policy was slightly
more restrictive than vhe statute, but still allowed the use of
deadly force in cases of burglary. App. 140-144. The ind-
dent was reviewed by the Yemphis Police Firearm's Review
Board and presented to a grand jury. Neither took any ac-
ton.  App. 37.

Garner’s father then brought this action in the Federa] Dis-
trict Court for the Western District of Tennessee, seeking
damages under 42 U. S. C. §13883 for asserted violations of
Garner's constitutional rights. The complaint alleged that
the shootng violated the Fourth, Fifth, Sixth, Eighth. and
Fourteenth Amendments of the United States Constitudon.
It named as defendants Officer Hymon, the Police Depart-
ment, its Director, and the Mayor and dty of Memphis.
After 2 3-day bench trial, the District Court entered judg-
ment for all defendants. It dismissed the claims against the
Mayor and the Director for lack of evidence. It then con-
cluded that Hymon's actions were authorized by the Tennes-
see statute, which in turn was constitutional. Hymon had
employed the only reasonable and practicable means of pre-
venting Garner’s escape. Garner had “recklessly and kheed-
lessly 3t‘uempted ro vault cver the fence to escape, Lhereby
assuming the risk of peing dred upon.” App. to Pet. for
Cert. AlO.

The Court of Appeals for the Sixth Circuit affirmed with
regard to Hxmnon, dnding that he had acted in good-faith reli-
ance on the Tennessee statute and was therefore within the
scope of his gualified immunity. 600 F. 2d 52 (1979). [t re-
manded for reconsideration of the possible liability of the
dty, however, in lighs of Monell v. New York City Dept. of
Social Services. 436 U. S. 638 (1978), which had come down
after the District Court’s decision. '~ The District Court was
directed to consider whether 3 dty enjoyed 2 qualified immu-
nity, whether the use of deadly force and hollow point bullets
in these drcumstances was constitutional, and whether any
unconstitutional munidpal conduct fowed from « “policy or
custom” as required for liability under Yonell. 600 F. 2d, at
5433,

The District Court concluded that Monell did not affect its
decision. While acknowledging some doubt as to the poasi-
ble immunity 'of the city, it found that the statute. and
Hymon's actions, were constitudonzal. Given this conclu-
sion, it declined to conaider the “policy or custom™ quesdon.
App. to Pet. for Cert. A37-A39.

The Court of Appeals reversed and remanded. 710 F. 2d
240 (CA6 1983). It reusoned that the killing of a fleeing sus-
pect i3 3 “seizure” under the Fourth Amendment,* and is

‘Garper had rummaged through one room i the house, in which, in the
wards of the owner, *{2]ll the stufl was out oa the foory; all the drawers
was pulled out. and stufd was scattered all over.”  App. 34, The owner
teznfied that his valusbles were untouched but that, in addidoa to the
purse and the 10 dollars. one of his wife's rings wuz missing, The riog was
20t recovered.  App. 34-35.

* Although the stactuta doe:nacuymc:phaﬂy Tennessee law fochids
the ose of deadly force in the wrest of a misdemesnint. . See Jodrsom v,
State, 173 Term, 134, 114 S. W. 24 819 (1538).

'fhcnthtulmcpeophmbemm'mthmpemm.. againsg
wmkmnzndmnmmuubemhmd LU ELS
Const,, Amdt. 4.

~35-

ther=fore constitutional only if “ressonable.” The Tennessee
statute failed as applied to this case because it did not ade-
quately limit the uss of deadly force by distinguishing be-
tween felonies of different magnitudes—"tlhe facts, as found.
did not justify the use of deadly force under the Fourth
Amendment.” [d., at 246. Officers canriot resort to deadly
foree unless they “have probable cause ., . to believe that
the suspect (has committed a felony and] poses a threat to the
safety of the officers or a danger to the community if left at
large.,” [lAd.

The State of Tennessee. which had intervened to defend
the statute, see 28 U, S. C. §2403(b), appealed to this Court.
No. 83-1035. The dty fled a petition for certorari. No.
&-1070. We noted probable jurisdiction in the appeal and
granted the pedtion. 465 U. S. —— (1984).

i1

Whenever an officer restrains the freedom of a person
to walk away, he lias seized that person. United Siates v.
Brignoni-Ponee, 422 U. S. 873, 878 (1973). While it is not
always clear just when minimal police interference becomes a
seizure, sees Uniled States v. Mendenhall, 446 15, 8. 344
(1880), there can be no question that apprehension by the use
of deadly force is a seizure subject to the reasonableness
requirement of the Fourth Amendment.

A

A police officer may arrest a person if he has probable
cause to believe that person commitied a crime. £.g.,
United States v. Waison, 423 U. S. 411 (1976). Peritioners
and appellant argue that if this requirement is satisged the
Fourth Amendment has nothing to say about Aow that sei-
zure is made. Tkis submission ignores the many cases in
which this Court. by balancing the extant of the intrusion
against the need for it, has examined the rezsonabieness of
the manner in which 2 search or seizure is conducted. To de-
termine the constitutionality of 3 seizure “{w]e must balance
the nature and quality of the intrusion on the individual's
Fourth Amendment interests against the importance of thé
goverrunental interests alleged to justify the ingusion.”
United States v, Place, 462 U. S. 656, 703 (1883); see Dela-
ware V. Prouse, 440 U. S. 648, €34 (1979); Unifed States v.
Martines-Fuerts, 428 U. S. 343, 5335 (1976). We have de-
scribed “the balancing of compating interests” as “the key
principle of the Fourth Amendment.” Micigan v Sum-
mers, 452 U S, 692, 700, n. 12 (1981). See also Camara v.
Hunicipal Court, 387 U. S. 523, 336-337 (1967). Because

'Toe Court of Appeals conchuded that the rule set out in the Model
Pensi Code “accurataly states Fourth Amerdment limitations on the usa of
deadly force avzins Aeeirg felons.” 710 F. 2d, az 247. Ths relevant por-
doa of the Model Penal Code provides:

“The use of deadly {oree is oot juscizble , . . unless (i) the urrestis fora
felony; and (i) the person eifecting the arrest is autharized to act x3 2 peace
officer or is asxiztng a person whom he believes to be autharized toact as 2
pexce officer: and (iii) the actor believes that the force employed ceates no
substantial risk of injury to inpocent persons: and (iv) the actor beliaves
that (1) the crime {or which the arrest is made involved conduct including

the use or threatened use of desdly force; or'(2) there is a2 substanna] risk’

thaz the persos to be arrested wnll cause death or serious bodily harm if his
wpprehension is delayed.” Amerian Law Insutute, Model Penal Cade
$3.07(2Xb) (Proposed Offcal Draft 1962),

The court 80 found that “{2ln analysis of the Lsots of this case ander the
Due Process Clause” required the 3ame result, because the staruts was oot
narrowly drawa to. further 2 compelling state interest. 710 F. 2d, at
2i6~-247. The court comsidered the generalized interwst in effecdve law
enforcement suficently compelling only wben the Uie suspect is danger-
our. Firally, the court beld, reiying on Owen v. City of Indrpendence, 1S
U. S. 622 (1960), that the dty was oot immune.



33 LW LY

The United States LAW WEEK

3-26-83

one of the factors is the extent of the intrusion, it is plain that
reasonableneas depends on not only when a seirure is made,
but also how it is carried out. United States v. Ortiz, 422
U. S. 891, 895 (1975); Terry v. Ohio, 392 U. 8. 1, 28-8
(1968).

Applying these principles to particular facts, the Court has
beld that governmental interests did not support a lengthy
detention of luggage, United States v. Place, supra, an air-
port seizure not “carefully tailored to its underlying justifica-
tion.” Florida v. Royer, 460 U. S. 491, 500 (1883) (plurality
opinion), surgery under general anesthesia to obtain evi-
dence, Winston v. Lee, —— U. S. —— (1985), or detention
for fingerprinting without probable cause, Davis v. Missis-
sippi, 394 U. S. 721 (1969); Hayes v. Florida, — U. S,
——— (1985). On the other hand. under the same approach it
has upheld the taking of fingernail scrapings from 2 suspect,
Cupp v. Murpay, 412 U.S. 291 (1973), an unannounced
entry into a hove to prevent the destruction of evidence, Ker

* v. Californig, 374 U. S. 23 (1963), administrative housing in-

spections without probable cause to believe that a code viola-
tion will be found, Camara v. Yunicipal Court, supra, and a

. blood test of a drunk-driving suspect, Schmerber v. Califor-

“ig, 384 U. S. 7537 (1966). In each of these cases. the ques-
1on was whether the totality of the circumstances justified a
particular sort of search or seizure.

B

The same balancng process applied in the cases cted
abave demonstrates that, notwithsianding probable cause w
seize 3 suspect. an officer may not always do so by Killing
him. The intrusiveness of a seizure by means of deadly foree
isunmatched. The suspect’s fundamental interest in his own
ife need not be elaborated upon. The use of deadly force
also frustrates the interest of the individual, and of society.
in judicial determination of guilt and punishment. Against
these interests are ranged governmental interests in effec-
tive law enforcement.* It is argued that overall viclence will
be reduced by encouraging the peaceful submission of sus-
pects who know that they may be shot if they flee. Effec-
tiveness in making arrests requires the resort to deadly
force, or at least the meaningful threat thereof. “Being able

arrest such individuals is 3 condition precedent to the
state’s entire system of law enforcement.” Bidef for Ped-
tioners 14.

Without in any way disparaging the importance of these

goals, we are not convinced that the use of deadly force is a

sufficdently productive means of accamplishing them to jus-
tify the killing of nonviclent suspects. Cf. Delauwgre v.

'The dissent emphaczes that subsequent investigation canoot replace
mmediate appreheczon. We recognize that this is so, see mfrg, o, 13
indeed, that is the resson why there is any dispute.  [f subsequent arrest
were assured, bo ooe would irgue that use of deadly force was justified.
Thus, we proceed oa the wasumption that subssquent arrest is not likely.
Nonetbeless, it sbould be remembered that Qilure to apprehend at the
scene doea not necessarily mean that the yuspect will never be caught

In lamenung the nadequacy of later investigation, the dissent relies ca

- the report of the President’s Cornmisnon on Law Enforcersent and Admin-

istration of Justice. [t i1 worth noting that, notwithstanding its aware-
neds of this problem, the Commixsica itself proposed a1 palicy for use of
deadly force arguably even more stringent than the formulanon we adopt
*oday., See President’s Commisaion on Law Enforcement and Administra.
.on of Justice, Task Force Report: The Police 189 (1937,  The Commis-
sion proposed that deadly force be used only to apprehend “perpetrators
wha, 1n the course of their crime threatensd the use of deadly force, or if
the officer believes there is a substantial risk that the person whose arrest
is sought wll cause death or serious bodily harm uf his apprebension ts de-
Liyed.”  In addition, the officer would have ~:a know, 23 2 vutual cere
tunty, that the suspect comsruttad an offense {or which the use of deadly
force is permussidle.”  /id.

Prouse, supra, at 659. The use of deadly force is a self-
defeating way of apprehending a suspect and so setting the
criminal justice mechanism in motion.  If successful, it guar-
antees that that mechopism will not be set in motion. . And
while the meaningfir! threat of deadly force might be thought
0 lead to the arreat of more live suspects by discouraging
escape attempts,' the presently available evidence does not
support this thesis.® The fact is that a majority of police de-
partments in this country have forbidden the use of deadly
force against nonviolent suspects. - See infra, at 16-17. If
those charged with the enforcement of the eriminal law have
abjured the use of deadly force in arresting nondangerous fel-
ons, there is a substantial basis for doubting that the use of
such force is an essential attribute <f the arrest power in all
felony cases. See Schumann v. McGinn, 307 Minn, 448,
472, 240 N. W. 24 525, 540 (1976) (Rogosheske, J., dissenting
in part). Petitioners and appellant have not persuaded us
that shooting nondangerous feeing suspects is so vital as to
outweigh the suspect’s interest in his own life.

The use of deadly force to prevent the escape of all felony
suspects, whatever the dreumstances, is constitutionally un-
reasonable. It is not better that al felony suspects die than
that they escape. Where the suspect poses no immediate
threat to the arficer and no threat to others, the harm result-
ing from failing to apprehend him does not justify the use of
deadly foree to do so. It is no doubt unfortunate when a sus-
pect who is In sight escapes, but the fact that the police
arrive a little late or are a little slower afoot does not always
Justify killing the suspect. A police officer may not seize an
unarmed, nopdangerous suspect by shooting him dead. Tre
Tennessee statute is unconstitutional insofar as it authorize
the use of deadly force against such eeing suspects.

It is not, however, unconstitutional on its face. Where the
officer has probable cause to believe that the suspect poses a
threat of serious physical harm, either to the officer or to
others, it is not constitutonally unreasonable to prevent es-
cape by using deadly force. Thus, if the suspect threatens
the officer with 3 weapan or there is probable cause to belizve
that he has eommitted a crime involving the infliction or
threatened inffiction of serjous phyzical harm, deadly foree
may be used if necessary to prevent escape, and if, where

*We note that the azsual manner of detarring egal conduct—through
puanishment—has been largely ignored in connecticn with flight from ar-
rest. © Arkanszs for example, specfally excepes Sight fom wrrem fom
the oifense af "cbazruetion of governmental operadons.” The commentary
totes that this “reflecss the basic policy judgment that, abeent the use of
force ce viclencs, 3 mere attempe 0 2void apprehension by 2 aw enforee-
ment offfcer does not give rise 0 in independent offerse.”  Ark Stat
Ann, 341-25022%a) (197T) aod commentary,  [n the few States that do
outlaw fight from an arrestng offcer, the rime is only 2 misdemesnor,
See, ¢. g., [nd. Code § 354433 (1982). Even foreefu] resistance, though
geperally 3 separaze offense, is clasufled ax 2 misdemesxcor. £.g., UL
Rav. Stat,, c 38, §31-1 (1984); Moot. Code Ann. §45-7-301 (1884); N. H.
Rev. Stxz. Ann. §6422 (Supp. 1883); Ove. Rev. Staz. 1162.315 (1983).

This lenient approach does avoxd the inomaly of automaucally oans.
forming every fecing muisdemeansat ints 2 feeing ‘elon—subject, under
the common-law rule, to apprehention by deadly force—sclely by virtue of
his fight.” However, it is in real tension wth the harsh consequences of
fight in cases where deadly foree is employed.  Fer example, Tennessee
does not outlzw Beeing from arrest. The Yemphis City Code does,
§ 30-15, subjectmg the ofander to 1 maximum fpe of $50, § 1-8. Thus,
Garper's utempred escape subjected him to (a) a $50 fbe, and (b) being
shot,

»Ses Sherman. Reducing Police Gun 1i3e, ia Cantrol in the Police Qrya-
nization 94, 120-173 (M. Punch, ed. 19%1%: Fyfe, Observations on Police
Deadly Farce, 27 Crime & Delinquency 376, 378381 (1881); W, Geller &
K. Karales. Split-3ecood Decnoms 67 (1581 App. & (Afidavit of William
Bracey, Chief of Pacrol, New York City Police Depantroent).  See gener-
ally Brief for Police Foundanioa et al a8 Amia Curas,
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feaxible, some warning hay been given. As applied in such
dreumstances, the Tennessee statute would pass constitu-
tional muster.

m

A

It is insisted that the Fourth Amendment must be con-
strued in light of the common-law rule, which allowed the use
of whatever force was necessary to effect the arrest of a flee-
ing felon, though not 1 misdemeanant. As stated in Hale's
posthumously published Pleas of the Crown:

“(I}f persons that are pursued by these officers for felony
or the just suspicion thereof . .. shall not yield them-
selves to these officers. but shall either resist or fly be-
fore they are apprehended or being apprehended shall
rescue themselves and resist or fly, 3o that they cannot
be otherwise apprehended. and are upon necessity slain
therein, because they cannot be otherwise taken, it is no
felony.” 2 M. Hale, Historia Placitorum Coronae 85
(1736). See also 4 W. Blackstone, Comrentaries *289.

Most American jurisdictions also imposed a flat prohibition
against the use of deadly foree to stop a fleeing misde-
meanant, coupled with a general privilege to use such foree to
stop a fleeing felon. E. g., Holloway v. Moser, 133 N. C.
183, 136 S. E. 375 (192D); State v. Smith, 127 lowa 334, 3335,
103 N. W. 844, 45 (1903); Reneau v. State, 70 Tenn. 720
(1879); Brooks v. Commonwealth, 61 Pa. 352 (1869); Roberts
v. State, 14 Mo. 138 (1851) see generaly R. Perkdns & R.
Boyce, Criminal Law 1098-1102(3d ed. 1982); Day, Shootirng
the Fleeing Felon: State of the Law, 14 Crim. L. Bull. 285,
286287 (1978); Wilgus. Arrest Without 2 Warrant, 22 Mich.
L. Rev. 798, 807-816 (1924). But see Storey v. State, 71 Ala.
329 (1882); State v. Bryant, 65 N. C. 327, 328 (1871); Ceald-
well v. State, 41 Tex. & (1874). .

The State and city argue that because this was the prevail-
ing rule at the time of the adoption of the Fourth Amendment
and for some time thereafter, and is still in force in some
States, use of deadly forcz against a fleeing felon must be
“reacsnable.” It is true thar this Court has often looked to
the common law in evaluating the reasonableness, for Fourth
Amendment purposes, of police activity. See, ¢. g., United
States v. Watson, 423 U. S. 411, 418419 (1976); Gerstein v.
Pugh, 420 U. S. 103, 111, 114 (1973): Carroll v. United
States, 267 U. S. 132, 149-133 (1525). On the other hand,
it “has not simply frozen into constitutional law those law
enforcement practices that existed at the time of the Fourth
Amendment's passage.” Payton v. New York, 445 U. S.
573, 581, n. 33 (1380). Because of sweeping change in the
legal and technological context, reliance on the common-law
rale in this case would be 2 mistaken literalism that ignores
the purposes of a historical inquiry.

B

It has been pointed out many times that the common-law
rule i3 best understood in light of the fact that it arose at a
time when virtually all felonies were punishable by death.®

? The roots of the concept of a ~felony” lie not in capital punishment but
o forfature. 2 F, Pollock & F. Yautland, The History of English Law 453
2d ed. 1909) (hereinafter Pollocx & Matland).  Not all felonies were
always punishable by death.  See «d., 3t 46667, n. 3. Nonetheleas, the
link was profeund. - Blackstone w23 able to wmite that “[the idex of felnny
is deerd 30 generally connected with that of capital punishment, that we
&nd 1t hard to separate them: and to this usage the interpretacons of the
law do now conformn.  And therefore ff 2 starute makes any new offence
feloay, the law implies that is shall be punished with death, viz. by hang.
ing, 1 well as =th forfesture . .. ." { W, Blackstone 38, See w30
R. Perkins & R. Boyce, Crisunal Law 14-15 12 ed.. 1982): 2 Pollock &
Mauthrd 511,
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“Though effected without.the protections and formalities of
an orderly trial and conviction, the killing of 2 resisting or
fieeing felon reaulted in no greater consequences than those
authorized for punishment of the felony of which the individ-
val was charged or suspected.” American Law Institute,
Model Penal Code §3.07, Comment 3, p. 36 (Tentative Draft
No. 8, 1958) (hereinafter Model Penal Code Comment).
Courts have also justified the common-law rule by emphasxiz-
ing the relative dangerousness of felons.  See, e. g., Schu-
mann v. McGinn, 307 Minn., at 438, 240 N. W. 2d, at 532:
Holloway v. Moser, supra, at 187, 136 S, E., at 376 (1927).

Neither of these justifications makes sense today. Almost
all crimes formerly punishable by death no longer are or can
be. See, e. 9., Enmund v. Florida, 458 U. S. 782 (1882); -
Coker v. Georgia, 433 U. S. 584 (1977). And while in earlier
tirnes “the guif between the felonies and the minor offences
was broad and deep,” 2 Pollock & Maitland 467, n. 3: Carroil
v. United States, 267 U. S. 132, 158 (1925), today the distine-
tion is minor and often arbitrary. Many cimes classified as
misdemeanors, or nonexistent, at common law are now felc-
nies. Wilgus, 22 Mich. L. Rev,, at 372-373. These changes
have undermined the concept, which was questionable to
begin with, that use of deadly force against a fleeing felon is
merely a speedier execution of someone who has already for-
feited his life, They have also made the assumption that 3
“felon” is more dangerous than a misdemeanant untenable,
Indeed, numerous misdemeanors invelve conduct more dan-
gerous than many feionies.™

There is an additional reason. why the common-law rule
cannot be directly transiated to the present day. The com-
mon-law rule developed at a time when weapons were rudi-
mentary. Deadly force could be infliczed aimost solely in 2
rand-to-hand struggle during which, necessarily, the safety
of the arresting oijcer was at risk. Handgzurs were not car-
ried by police orficers undl the latzer half of the last century.
L. Kennett & J. Anderson, The Gun in America 150-131
(1973). - Only then did it become possible to use deadly force
from a distance as a means of apprehension. As a practeal
matter, the use of deadly force under the standard ardculs-
tion of the common-law rule has an altogether different
meaning—and harsher consequences—now than in past cen-
turies. See Wechsler & Michael, A Rationale for the Law of
Homicide: I, 37 Colum. L. Rev. 701, 741 (1837).%

One other aspect of the common-law rule bears emphasis.
It forbids the use of deadly force to apprehend 2 misde-
meanant, condemning such action as disproportonately se-
vere. See Holloway v. Moser, 193 N. C., 2t 187, 136 S. E..
at 376; State v, Smith, 127 Iowa, at 535, 103 N. W., az 45,
See generally Annot., 83 A. L. R. 3d 238 (1973).

* White collar crime, for example, poses a less signideant phyvical threas
than, say, drunken driving. See WelsA v Wisconsm, 466 U. S. —
(1984); id,, 2t —— {BLACKMUN, J., concurring). See Model Pena] Code
Comment. at 57,

11t has been arzued that sochisticated technigues of apprehension and
increased communication between the police in diferent junsdiccors have
wade it more likely that an escapee wnll be caught than was coee the case,
ind thut this change has also reduced the “reasonablenesa” of the use of
dezdly force to prevent escape. £, g., Sherman, Execution Without Trial
Police Hormucide and the Construdon, 33 Vaad, L. Rev. 71, 76 (1380). We
are unaware of any data that would permit senuble evaluation of this
dairn,” Current arrest rates are sufficendy low, however, that we have
same doubt whether in past centuries the failure to arrest g the scene
meant that the police had missed their only chance in 2 way that is nox
presendy the case.  [n 1983, 21% of the ofensed in the FBI auve index
were eleared by arrest.  Federa Bureau of Invesnganon, Unuorm Crize
Reoarw, Crime in the Cnuted States 159 11984).  The clearance rate for

burgiary was 15%. [hd
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In short, though the common law pedigree of Tennessee's
rule is pure on its face. changes in the legal and technological
context mean the rule is distorted almost beyond recognition

B

In evaluating the reasonableness of police procedures
under the Fourth Amendment, we have also looked to pre-
vailing rules in individual jurisdictions. See. e. g., United
States v. Watson. 423 U, S., at 421-422, The rules in the
States are varied. See generally Comment. 18 Ga. L. Rev.
I37. 140-144 (1983). Some 19 States have codified the com-

} mon-law rule.” though in two of these the courts have signifi-

_[t"

cantly limited the statute.® Four States, though without 2
relevant statute, apparently retain the common-law rule.¥
Twao Stites-have adopted the Model Penal Code’s provision
verbatim.” Eighteen others allow. in slightiy varying lan-
guage, the use of deadly force oniy if the suspect has commit-
‘ted a felony invelving the use or threat of physical or deadly
force. or is escaping with a deadly weapon, or is likely to en-
danger life or inslict serious physical injury if not arrested.
Louisiana and Vermont, though without statutes.or case law

wAls Code §13A-3-27 (1582); Ark. Stac. Ann. §$41-310 (1970); Cal
Peral Code Ann. § 196 (West 1970); Conn, Gen. Stat. §332-22 (1972); Fla.
Stat. §776.05 (1983); [daho Code § 13-610 (1979); Ind. Code §35—41-3-3
(1982); Kan, Staz. Ann. §21-3215 (1881) Miss. Code Ann. § 97-3-15d)
(Supp.. 19843 Mo. Rev. Staz, §3563.046 (1979); Nev. Rav. Star. §200.140
€IS83): N. M. St Ann §30-2-5 (1884); Okla Star, Tiz. 21, §732
(1381%: R. I. Gen. Laws §12-7-9 (1881): S. D. Codified Laws §§ 22-16-32,
~33 (1979 Tean. Code Ann §40-7-108 (1982% Wash. Rev. Code
$94.16.040(2) {1977). Oregon iimits use of deadly force to vielant fajons,
1t aisa allows i1ts use against any felon if “necessary.” Ore. Rev, Star.
.61.229 (1983). Wisconsin's starnte is ambiguous, but should probably
ve added to this lis, Wis. Stac. §339.45(4) (1981-1882) 1oZzer may use
force necessary for “3 reasonabie accomplishment of 3 awful arrest™.
But see Clark v, Ziedonis, 368 F. Supp. 5H (Wis. 1973), ad'd on other
grounds, 313 F. 2d 7 (CAT 1375).

® Iz Californiz, the police may use desdly foree to arrest only U the
érime for which the arrest is scught was “2 forcible and strocious one which
thredtens death or serious bodity harm ® or there is 2 substangal risk that
the person whese zrrest is sought will causs desth or serious bodily harm if
apprehension 18 delayed. Koroum v Alkire, 69 Cal App. 3d 325, 333, 138

L Rptr. 26, 30-31 (1970). See also Prople v. Ceballos, 12 Cal3d 470,

~484, 326 P. 2d 241, 245-250 (1974} Long Beach Police Officers Assn. v.
Long Beach, 61 Cak App. 3d 354, 373374, 132 Cal Rper. 348, 353-354
t1976). In Indians, deadly force may be used only %0 preverz injury, the
immisent danger of injury or {orce, ar the threst of force. [t i oot permit-
ted simply to prevent escape. Rose v, State, 431 N, E. 2d 321 (Ind. App.

‘1)

8 These are Michigan, Ohio, Virginia, and West Virginia. Werner v.
Hartfelder, 113 Mich, App. 747, 318 N. W. 2d 825 (1982); Statz v. Foster,
60 Ohis Mise. 46, 5556, 396 N. E. 24 246, 255--258 (Com. PL, 1979) (dting
csesk Berry v, Hamman, 203 Va. 556, 125 S. E. 24 861 (1962); Thompson
v. Narfolk & %. R. Cs., 116 W. Va, 708, T11-712, 182 S. E. &30, 883834
£1533).

" Hxw, Rev. Stat. § 703307 (1976); Neb. Rev. Stat. §23-1412 (1979).
Mrasachisetts probably belongs in this category. Though it once rejected
distinetions between felontes, {'roneck v. Limas, 359 Mase 749, 730, 269

, M. E.2d €70, 671 (1971), it hus since adopted the Model Penal Code limita.

tions with regard to privite dtizem, Commonweaith v. Kleta, 372 Masa,
823. 3583 N. E. 2d 1313 (197T7), and seeins o have extended that decsion to
police officers, Julian v.- Randorzo, 350 Masxa, 391, 403 N, E, 24 931 (1380).
® Alzska Stat Ann §11.81.370¢(a) (1983)%; Ariz. Rev. Star. Ann § 13410
{1978Y; Colo. Rev. Star, § 18-1-707 (1978); Del. Code Ann.. Tt 11, §467
(1979) (felony involving phynicl foree gnd 2 substangal rsk that the sus-
et will cause death or serious bodily injury or il naver be recaprured);
1 Code §16-3-2Ma} (1584) ML Rev. Star., ch. 38, §7-3 (1884); lows

- Code §804.8 {1983) (suspect has used or threatened deadly fores in commis-

" sion of 3 felony, or would use deadly force  not cughty Ky Rex Stat.

§ 5(3.090 (1984) (suspect committed felony involving use or threat of physie
cal farce likely to cuse dexth or serious injury, and is likaly to endanger
life uniess apprehended without delay); Me. Rev. Stat. Ann., Tt 17-A,
3107 (1333) (commentary nHotes that dexdly force may be used anly “where

on point, do forbid the use of deadly force to prevent any but
violent felonies.” The remaining States either have no rele-
vant statute or case-law, or have positions that are unclear.®

It caninot be said that there is 2 constant or averwhelming
trend away from the common-law rule. In recent years,
some States have reviewed their laws and expressly rejected
sbandonment of the common-law rule.®  Nonetheleas, the
long-term movement has been away from the rule that
deadly force may be used against any fleeing felon, and that
remaing the rule in lesy than half the States.

This trend is more evident and impressive when viewed in
light of the polides adopted by the police departments them-
selves. Overwhelmingly, these are more restrictive than
the common-law rule. C. Milton, J. Halleck. J. Lardner, &
G. Abrecht, Police Use of Deadly Force 4546 (1977).  The
Federal Bureau of Investigation and the New York City Po-
lice Deparument, for example, both forbid the use of firearms
except when necessary to prevent death or grievous bodily
harm. /Id., at 40—41; App. 8. For accreditation by the
Commission on Accreditation for Law Enforcement Agen-
cles, 2 department must restrict the use of deadly force to
situations where “the officer reasonably believes that the ac-
tion is in defense of human life . . . or in defense of any per-
son in immediate danger of serious physical injury.” Com-
mission on Accreditation for Law Enforcement Agencies,
Inc., Standards for Law Enforcement Agences 1-2 (1983)
(italics deleted). A 1974 study reported that the police de-
partment regulations in a majority of the large cties of the
United States allowed the firing of 2 weapon only when 2
felon presented a threat of death or serious bodily harm.
Boston Police Department, Planning & Research Division,
The Use of Deadly Force by Boston Police Personnel (1974),
cited in Mattis v. Schnarr, 547 F. 2d 1007, 1016, n. 19 (CAS
1978), vacated as moot sud nom. Asacroft v. Mattis, 431
U. S. 171 (1970. Overzll, only 7.5% of deparzmental and
municipal policies explicitly permit the use of deadly force
against any felon; 86.8% explicitly do not. K. Matulia, A
Balance of Forves: A Report of the Internadonal Association
of Chiefs of Police 161 (1982). (table). See also Record
11081368 (written polides of 44 departments). See gener-
ally W. Geller & K Karales, Split-Second Dedisions 33—2
(1981); Brief for Police Foundation et al. as Amici Curige,
In light of the rules adopted by those who must actually
administer them, the older and fading common-iaw view is a

the person ‘to be arrested poses a threat to huran fe™): Minn. Stae
§609.065 (1984%; N, H. Rev. Stat. Ann, § 827:X 1D} (Scpp. 1983)%: N. J. Star,
Ann §2C3-7 (West 1982); N. Y. Penal Law $35.30 QdcKinney Supp.
1884-1385); N. C. Gen Star §15A-401 (19%3%n N.D. Cent. Code
§12.1-06—-07.2.d (1978); P2, Stat. Ann., Tit. 18; § 508 (Pwdon); Tex, Penal
Code Aan. §9.51(c) (1974); Utah Code Ann. § 75~2-04 (1973).

®See La. Rev. Stat. Ann. § 1420(2) (West 1974); Vb Star. Ann., T 13,
§2305 (1974 and Supp. 1984). A Federal District Cort has interpreted
the Louisiana statiite to fimit the use of deadly force igmimst fleeing sus-
pects to situations where “life itself is endangured or grear bodily harm {s
threstened.” Sauls v. Hutto, 304 F. Supp, 124, 132(ED La. 1969).

"These are Maryland, Montana South Caroling, and Wyomuing. A
Yarylsnd appellate comt has indicated, however, that deadly force may
not be used against 1 feloa who “was in the process of feemng 2nd, 3t the
tme, presected no imimediate danger to .. . wyone...." Giant Food,
Ine. v. Scherry, 51 Md. App. 586, 589, 596, +44 A. 2d 483, 486, 489 (1982).

®In adopting its curTent manme in 1979, for exarzple, Alsbama ex-

* preaaly chose the commoo-law ruls over more restrictive provisions, Ala.

Code pp. 67-68 (1382). Minsour licewtse conmdered but rejected & pro-
poeal akdn to the Hodel Pemal Code rule.  See Hartis v. Sckaarr, 47 F, 2d
1007, 1022 (CAS8 1976} (Gibeon, C. J., dissenting), vacatad 15 moot rud
Rom. Askcrot v, Mattia, 431 Ul S 1T (1977 [daba, whose current stat-
ute codifies the common-law rule, adopted the Yodel Perai Code in 1971,
but abandoned it in 1972
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dubious indicium of the constitutionality of the Tennessee
statute now before us.
C

Actual departmental policies are important for an addi-
tional reason. 'We would hesitate to declare a police practice
of long standing “unreasonable™ if doing so would severely
hamper effective law enforcement. But the indications are
to the contrary. There has been no suggestion that aime
has worsened in any way in jurisdictions that have adopted,
by legislation or deparimental policy, rules similar to that an-
nounced today. Amict note that “{alfter extensive research
and consideration, {they] have concluded that laws permit.
ting police offcers to use déadly force to apprehend unarmed,
non-violent feeing felony suspects actually do not protect
citizens or law enforcement officers, do not deter crime or al-
‘eviate problems caused by crime, and do not improve the

crime-fighting ability of law enforcement agencies.” Brief .

for Police Foundation et al. as Amiel Curiae 11. The sub-
rnission is that the obvious state interests in apprehension
are not sufciently served to warrant the use of lethal weap-

"ons against all fleeing felons. See supra, at 8-9, and n. 10.

Nor do we agree with petitioners and appellant thar the
rule we have adopted requires the police to make impossible,
split-second evaluations of unknowable facts. See Brief for
Petitioners 25; Brief for Appellant 11. We do not deny the
practical diffculties of attempting to assess the suspect's dan-
gerousness. However, similarly difficult judgments must be
made by the police in equally uncertain circumstances. See.
e. g., Terry v. Ohio, 392 U. 8., at 20, 27. Nor is there any
indication that in States that ailow the use of deadly force
only against dangerous suspects. see supra, nn. 15, 17-19.
the standard has been difficult to apply or has led to a rash of
litigation involving inappropriate second-guessing of police
officers’ split-second decisions. Moreover, the highly tech-
nical feiony:misdemeanor disunction is equally, if not more,
difficult to apply in the field. An officer is in no posidon to
know, for example, the precise value of property stolen, or
whether the crime was a first or second offense. Finally as
noted above, this claim must be viewed with suspidon in light
of the similar self-imposed limitadons of 3c many police
departments.

v

The District Court concluded that Hymon was justifed in
shooting Garner because state law allows, and the Federal
Constitution dees not forbid, the use of deadly force to pre-
vent the escape of a fleeing felony suspect if no alternagive
means of apprehension is avallable. See App. to Pet. for
Cert. A9-All, A38. This conclusion made a determination
of Garner's apparent dangerousness unnecessary. The court
did find, however, that Garner appeared to be unarmed,
though Hymon could riot be certain that was the wse.  Id.,
at A4, A23. See also App. 41, 56: Record 219. Restated in
Fourth Amendment terms, this means Hymon hid no arten-
lable basis to think Garner was armed.

In reversing, the Court of Appeals accepted the Distriet
Court’s factual conclusions and held that “the facts, as found,
did not justify the use of deadly force.” 710 F. 2d, at 2485,
We agree.  Oficer Hymon could not reasonably have be-
lieved that Garner—young, slight, and unarmed—posed any
threat.  Indeed, Hymon never attempted to justify his ac-
tons on any basis ather than the need to prevent an escape.
The District Court stated in passing that “{tThe facts of this
case did not indicate to Officer Hymon that Garner was ‘non-
dangerous.'” App. to Pet. for Cert. A34. This conclhusion is

‘not expiained, and seems to be based solely on the fact that

Garner had broken into a house at night. However, the fact
that Garner was a suspected burglar could not, =ithout re-

-39~

gard to the other circumstances, automatically justify the yse
of deadly force. Hymon did not have probable cause to be-
lieve that Garner, whom he correctly believed to be un-
armed, posed any physical danger to himself or others.

The dissent argues that the shooting was justified by the
fact that Offcer Hymon had probable cause to believe that
Garner had committed a nighttime burglary. Post, at 8, 11.
While we agree that burglary is a serious crime, we cannot
agree that it is so dangerous a3 automatically to jusdfy the
use of deadly force. The FBI classifies burglary as a “prop-
erty” rather than a “violent” crime. See Federal Bureau of
Investigation, Uniform Crime Raports, Crime in the United
States 1(1984).® Although the armed burglar weuld presest

a different situation, the fact that an unarmed suspect has ..

broken into 2 dwelling at night does not automatically mean
he is physically dangerous.  This case demonstrates as
much. See also Solem v. Helm, 463 U, S. 277, 296-297, and
nn. 22-23 (1983). In fact., the available statistics demon-
strate that burglaries only rarely involve physical violence.
During the 10-year period from 1973-1982, only 3.8% of
all burglaries involved violent crime. Bureau of Justce
Statistics, Household Burglary, p. 4 (1985).2 - See also
T. Reppetto, Residential Crime 17, 105 (1974); Conklin &
Bittner, Burglary in a Suburb, 11 Criminology 208, 214
(1973).
v

We wish to make clear what our holding means in the con-
taxt of this case. The complaint has been dismissed as to ail
the individual defendants. The.State is a party oniy by vir-
tue of 28 U. 8.'C. §2403(b) and is not subject to Labilicy.
The possible liability of the remaining defendants—zhe Police
Department and the city of Memphis—hinges on Moneil v.
New York City Dept. of Social Services, 436 U. S. 633 (1978,
and is left for remand. We hold thac the statute is invaiid
insofar as it purported to give Hymon the authority to act as
he did. = As for the policy of the Police Department, the ab-
sence of any discussion of this issue by the courts below, and
the uncertain state of the record, preclude any consideration
of its validity. :

The judgment of-.the Court of Appeals is affirmed. and th
case is remanded for further procedings consistent wich this
opinion. .

So ordered.

JUSTICE O'CONNOR, with whom TEE CHIEF JUSTICE and
JUSTICE REENQUIST join, dissenting. ,

The Court today holds that the Fourth Amendment prohib-
its a police officer from using deadly force as a last resort o
apprehend a criminal suspect who refuses to halt when dee-

®In 2 recent report, the Deparmment of Correcnena of the Distriet of
Colurnbia also noted that “there i3 pothing inkerently dangerous ar olent

about the offense,” which is 1 crime against property. D. C. Department

of Carrectians, Prisoner Screening Project 2 {1385).
®The dissent points out that three-Afths of all rapes in the home, three-
8ftha of all home robberies, and about 2 third of home 1ssauis are commu-

* ted by burglars.  Pout, it 8. These §gures mean only: thae if coe mows

that 2 suspect committed 2 rape in the bome, there {3 a good chanes thag
the suspect is also a2 burglar, That has nothing o do with the quesbon
here, which is whether the fact that someone has committed a burgiary -
dicates that he his commutted, or might commit; a violent crirne.

The dissent also points cut that thiz 31.8% sdds up to 2.8 milion violex
crimes aver 3 10-yesr pertod, 23 if to imply that todsy’s bolding will let
loose 2.8 mullion viclent burgiars., The relevant universe 1, of coarse. far
smaller. At issue is only thit dny fracden of cises where volence hig
taken place and 1n odficer who has bo other means of appredenaing the nus-
pect- 1 unaware of ity comurTeAce.



-,

b

33 LW il

The United States LAW WEEK

3-26-85

ing the scene of a nighttime burglary. This conclusion rests
an the majority’s balancing of the interests of the suspect and
the public interest in effective law enforcement. Ante, at 6.
Notwithstanding the venerable common-law rule authorizing
the use of :+adly force if necessary to apprehend a fleeing
felon, and continued acceptance of this rule by nearly half the

" States, ante, at 13-15, the majority concludes that Tennes-

see's statute is unconsytutional inasmuch as it allows the use
of such force to apprehend a burglary suspect who is nat obvi-
ously armed or otherwise dangergus. -Although the circum-
stances of this case are unquestionably tragie and unfortu-
nate. our constitutiorial holdings must be sensitive both ta
the history of the Fourth Amendment and to the general
implications of the Court's reasoning. By disregarding the
serious and dangerous nature of residential burgiaries and
the longstanding practice of many States, the Court effec-
tively creates a Fourth Amendment right allowing a burglary
suspect to flee unimpeded from a police officer who has prob-
able cause to arrest, who has ordered the suspect to halt,
and who has no means short of firing his weapon to prevent
escape, [ do not believe that the Fourth Amendment sup-
ports such a right, and I accordingly dissent.

I

The facts below warrant brief review because they high-
light the difficult, spiit-second decisions police officers must
make in these drcumstances. Memphis Police Officers
Elton Hymon and Lesiie Wright responded to a late-night
call that a burglary was in progress at a private residence.
When the oficers arrived at the scene, the cailer said that
“they” were breaxzng into the house next door. - App. in No.
81-5605 (CA6), p. 207. The officers found the residence had
been forcibly entered through a window and saw lights on in-
side the house. OfScer Hymon testified that when he saw
the broken window he realized “that something was wrong
inside,"” id., at 638, but that he could not determine whether
anyone— either a burglar or 2 member of the household—
was within the residence. [d., at 209. As Offcer Hymon
walked behind the house, he heard 2 door dam., He saw
Edward Eugene Garner run away from the house through
the dark and clutzered backyard. Garner crouched next ta 2
6-foot-high fence. OfEcer Hymon thought Garner was an
adult and was unsure whether Garner was armed because
Hymon “had no idea what was in the hand {that he could
not see] or what he might have had on his person.” [d., at
638-639. ' In facs, Garner was 13-years old and unarmed.
Hymon also did not know whether accomplices remained
inside the house. /d., at 657. The officer identified himself
as a police oficer and ordered Garner to halt. ~Garner
paused briefly and then sprang to the top of the fence. Be-
lieving that Garner would escape if he climbed over the fence.
Hymon fired his revolver and mortally wounded the sus-
pected burgiar.

Appellee-respondent, the deceased’s father, filed a 42

" U.'S. C. §1983 action in federal court against Hymon. the

~ Ann. §40-7-108 (1982).

aty of Memphis, and other defendants, for asserted viola-
dons of Garner's constitutional rights. The District Court
for the Western District of Tennessee held that Oficer
Hymon's actions were justified by a Tennessee statute that
authorizes a police oficer to “use all the necessary means to
edect the arrest,” if “after notice of the intention to-arrest
the defondant, he either flee or foreibly resist.” - Tenn. Code
As construed by the Tennessee
courts, this statute allows the use of deadly force only-if a
police officer has probable ciuse to believe that a person has

. ‘committed a felony. the officer warns the person that he
=40~

intends to arrest him, and the officer reasonably believes that
no means less than such foree will prevent the escape. See,
¢. g., JoAnson v. State. 173 Tenn. 134, 114 S. W. 2d 819
(1938). ~ The District Court held that the Tennessee statute
is constitutional and that Hymon's actions 2s authorized by
that statute did not violate Garner's constitutional rights.
The Court of Appeals for the Sixth Circuit reversed on the

grounds that the Tennessee statute “authorizing the killing of )

an unarmed. nonviolent feeing felon by police in order to pre-
vent escape” violates the Fourth Amendment and the Due
Process Clause of the Fourteenth Amendment. 710 F. 24
240, 244 (1883).

The Court affirms on the ground that application of the
Tennessee statute to authorize Officer Hymon's use of deadly
force constituted an unreasgonable seizure in violation of the
Fourth Amendment. The precise issue before the Court
deserves emphasis, because both the decision below and the
majority obscure what must be decided in this case. The
issue is not the constitutiona! validity of the Tennessee stat-

ute on its face or as applied to some hypathetical set of facts.”

Instead, the issue is whether the use of deadly force by Ofi-
cer Hymon under the circumstances of this case violated Gar-
ner’s consdrutional rights. Thus, the majority’s assertion
that a police officer who has probable cause to seize a suspect
“may not always do so by killing him,” ante, at 7, is unexcep-
Honable but also of little relevance to the question presented
here. The same is true of the rhetorically stirring statement
that “{tJhe use of deadly force to prevent the escape of all fel-
ony suspects, wnatever the circumstanees, is constiturionally
unreasonabie.” ~Ante, at 9. The question we must address
is whether the Constitution allows the use of such force to
apprehend a suspec: who resists arrest by attempting to ee
the scene of a nighttime burglary of a residence.

I

For purposes of Fourth Amendment analysis, [ agree with
the Court that Oficer Hymon “seized™ Garner by shooting
him. Whether that seizure was reasonable and therefore
permitted by the Fourth Amendment requires a careful bal-
ancng of the important public interest in crime prevention
and detectdon and the nature and quality of the intrusion
upon legitimate interests of the individual United Siates v.
Place, 462 U. S, 696, —— (1983). In striking this balance
here, it is crudal to acknowledge that police use of deadly
force to apprehend a feeing criminal suspect falls within the
“rubric of police conduct .'. . necessarily {involving] swift
action predicated upon the on-the-spot ebservations of the
officer on the best.” Terry v. Ohio, 392 U. S. 1, 20 (1963).
The clarity of hindsight cannot provide the standard for judg-
ing the reasonableness of police decisions made in uncertain
and often dangerous creumstances. Moreover, [ am far
more reluctant than is t'e Court to conclude that the Fourth
Amendment proscribes a police practice that was accepted at
the time of the adoption of the Bill of Rights and has con-
tinued to receive the support of many state legislatures. Al
though the Court Yas recognized that the requirements of the
Fourth Amendment must respond to the reality of social and
technological change, ddelity to the notion of constitu-
Hional—as opposed to purely judicial—limits on govern-
mental acton requires us to impose a heavy burden on those
who claim that practices accepted when the Fourth Amend-
ment was adopted are now: constitutionally impermissible.
See, e. g., United Slates v. Watson, 423 U. S. 411, 416-421
(1976); Carroll v. United States, 267 U. S. 132, 149-133
(1925). CL. Uniled States v. Villamonte-Marquez, 462 U, S.
579, 385 (1983) (noting “mpressive historical pedigree” of
statute challenged under Fourth Amendment).
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The public interest involved in the use of deadly force as 2
last resort to apprehend a fleeing burglary suspect relates
primarily to the serious nature of the crime. Household bur-
glaries represent not only the illegal entry into a person’s
home. but also “pos(e] real risk of serious harm to others.”
Solem v. Helm, 463 U. S. 277, 315-316 (1983) (BURGER,
C. J., dissenting). Accerding to recent Department of Jus-
tice statistics, “{t]hree-fifths of all rapes in the home, three-
fifths of all home robberies. and about a third of home aggra-
vated and- simple assaults —are committed by burglars.”
Bureau of Justice Statistics Bulletin, Household Burglary 1
(January 1985). During the period 1973-1982, 2.8 million
such violent crimes were committed in the course of burglar-
ies. Jbid. Yictims of 2 forcible intrusion into their home by
a highttime prowler will find little consolation in the major-
ity’s confident assertion that “burglaries only rarely involve
physical violence.” Ante. at 19. Moreover, even if 2 par-
ticular burgiary, when viewed in retrospect, does not involve
physical harm to others. the “harsh potentialities for vio-
lence” inherent in the forced entry into a home preclude
characterization of the crime as “innocuous, inconsequen-
tal, minor, or ‘nonviolent.”” Solem v. Helm. supra, at 318
(BURGER. C. J.. dissenting). See also Restatement of Torts
§131, Comment ¢ (1934) (burglary is among felonies that
normally cause or threaten death or serious bodily harm);
R. Peridns & R. Boyce, Criminal Law 1110 (3d ed. 1982)
(burgiary is dangerous feiony that creates unreasonable risk
of great personal harm).

Because burglary is a serious and dangerous felony, the
pubiic inzerest in the prevendon and detection of the crime is
of competling importance. Wtere a police officer has proba-
ble canse to arrest a suspected burglar, the use of deadly
force as a last resort might well be the only means of appre-
hending the suspect. With respect to a particular burglary,
subsequent investigation simply cannot represent a substi-
tuse for immediate apprehension of the criminal suspect at
the scene. See Report of President’s Commission on Law
Ernforcement and Administration of Justice, The Challenge of
Crime in 2 Free Sodety 97 (1967). Indeed, the Captain of
the Memphis Police Department testified that in his dry, if
apprehension is not imrmediate, it is likely that the sus-
pect wiil not be caught.  App. in No. 81-3605 (CA6), at 334.
Although some law enforcement agencies may choose to
assume the risk that a criminal will remain at large, the
Tennessee swtatute reflects a legislative determination that
the use of deadly force in prescribed circumstances will
serve generally to protect the public, Such statutes assist
the police in apprehending suspected perpetrators of serious
rimes and provide notice that a lawful police order to stop
and submit to arrest may not be ignored with impunity.
See. e. g., Wiley v. Memphis Police Department, 548 F. 2d
1247, 1252-1253 (CA6). cert. denied, 434 U. S. 822 (1977);
Jones v. Marshall, 328 F. 2d 132, 142 (CA2 1973).

The Court unconvincingly dismisses the general deter-
rence edfects by staung that “the presently available evi-
dence doea not support {the] thesis” that the threat of force
discourages escape and that “there is a substantial basis for
doubting that the use of such force i3 an essential attribute to
the arrest power in all felony cases.” Ante, at 8-9. Thereis
no question that the erfectiveness of police use of deadly force
{s arguable and that many States or individual police depart-
ments have decided not to authorize it in circumnstances simi-
lar to those presented here. But it should go without saying
that the effactiveness or popularity of a particular police
practice does not determine its constitutionality. CL
Spanano v, Florida, 468 U, 8. ——, —— (1984) (*The
Eighth Amendment. is not violated every time a State

reaches a conclusion different from a majority of its sistery
over how best to adminster its criminal laws™) (slip op. 16).
Moreover, the fact that poiice conduct pursuant to a state
statute is challenged on constitutional grounds does not
impose 2 burden on the State to produce social scence statis-
tes or to dispel any pessible doubts about the necessity of the
conduct. This observation, [ believe, has particular force
where the challenged practice both predates enactment of the
Bill of Rights and continues to be accepted by a substantial
number of the States.

Against the strong public interests justifving the conduct
at issue here must be weighed the individual interests impli-
cated in the use of deadly force by police officers. The
majority declares that ~{tfhe suspect’s fundamental interest
in hizs ovm life need not be elaborated upon.™ Ante, at 7.
This blithe assertion hardly provides an adequate substitute
for the majority’s Ziiure to acimowledge the distinetive man-
ner in which the suspect’s interest in his life is even exposed
to risk. For purposes of this case, we must recall that the
police officer, in the course of investigating a nighttime bur-
glary, had reasonabie cause to arrest the suspect and ordered
him to halt. The oficer’s use of force resulted because the
suspected burglar refused to heed this command and the offi-
cer reasonably believed that there was no means shorz of fr-
ing his weapon to apprenend the suspect.  Without question-
ing the importance of 2 person’s interest in his life, I do not
think this interest encompasses a right to flee unimpeded
from the scene of a surgiary.  Cf. Payton v. New York. 443
U. S. 513, 617, n. 14 11380) JWHITE. J., dissenting) (“{Tthe
policeman’s hands should not be tied mereily because of the
possibility that the suspect wail fail to cooperate with legiti-
mate actions by law enrorcement personnel™. The legiti-
mate interests of the suspect in these circumstances are ade-
quateiy accommodazed by the Tennessee statute: to avoid the
use of deadly force and the consequent risk to his 4fe, the
suspect need mereiy obey the vaiid order to halt.

A proper balancing of the interests involved suggests that
use of deadly force as a last resort to apprehend a criminal
suspect fleeing from the scene of a nighttime burglary is not
unreasonable within the meaning of the Fourth Amendment.
Admittedly, the events giving rise to this case are in retro-
spect deeply regretzabie.  No one can view the death of an
unarmed and appareatly nonvioiant 13-vear oid without sor-
row, much less disapproval. Nonetheless, the reasorable-
ness of Officer Hymon'z conduct for purpeses of the Fourth
Amendment cannot be evaluated by what later appears to
have been a preferable course of police action. The officer
pursued 2 suspect in the darkened backyard of 2 house that
from all indications bad just been burgiarized. The police
officer was not certain whether the suspect was alone or
unarmed: nor did te kmow what had transpired inside the
house. He ordered the suspect to halt, and when the sus-
pect refused to obey and attemptad to flee into the night, the
officer fired his weapon to prevent escape. The reasonable-
ness of this action jor purposes of the Fourth Amendment is
not determined by the unfortunate nature of this particular
case; ingtead, the question is whether it is constitutionally
impermissible for police officers. as a last resort. to shoot 2
burglary suspect feeing the scene of the crime.

Because I reject the Fourth Amendment reasoning of the
majority and the Court of Appeals, [ briefly note that no
other  constitutional provision supports the decision be-
low. ' In addition =0 his Fourth Amendment claim, appellee-
respondent also aileged violations of due process. the Sixth
Amendment right to wrial by ;ury. and the Eighth Amend-
ment proscription of cruel and unusual punishment, . These
arguments were recected by e District Court and. except





