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PREFACE

The National Criminal Justice Association (NCJA) is the Washington, D.C.-based interest
group representing states on crime control and public safety matters. The NCJA’s principal
purposes are to influence the development and implementation of national policy in the
criminal justice field and to aid the states in formulating solutions to their criminal justice
problems. Additionally, under a cooperative agreement with the National Governors’
Association (NGA), the NCJA serves as the staff arm of the NGA Committee on Criminal
Justice and Public Protection.

Drug trafficking control is a major concern of the governors, criminal justice
professionals, and law enforcement officials acress the country. For the past several years,
the NCJA and the NGA have worked on drug laws enforcement issues in an effort to help
state and local officials develop effective approaches to the drug problem.

One specific NCJA/NGA project was a series of four regional seminars on "State
Legislative Options for Drug Laws Enforcement" that brought together state and local
legislators, policymakers, law enforcement officials, prosecutors, judges, and other individuals
with interest or expertise in the seminar subject areas to share their states’ experiences to
date and to explore legislative and other options for improving drug laws enforcement in the
states. Individuals invited to participate were identified through contact with the governors’
offices. The four regions encompassed all 50 states, the District of Columbia, and U. S.
territories; representatives from 38 jurisdictions participated in the seminars.

The seminars were an outgrowth of an extensive NCJA/NGA study funded by the U. S.
Department of Justice that analyzed the provisions and applications of state criminal laws
and procedures related to drug trafficking control in 10 subject areas. These areas, which
provided the basis of discussion at the seminars, inciuded bail, sentencing, assets seizure and
forfeiture, conspiracy and racketeering, grand jury proceedings, electronic surveillance,
witness immunity and protection, currency transaction reporting, state revenue files access,
and intergovernmental cooperation and sharing of resources and information. Not every
subject area was covered at every seminar; specific topics for each seminar are indicated on
the seminar agendas included in the appendices of this report.

The seminars were held Oct. 30-31, 1986, in Hartford, Conn.; Jan. 22-23, 1987, in
Savannah, Ga.; Feb. 26~27, 1987, in Sacramento, Calif.; and March 26-27, 1987, in Chicago,
Ili. The seminars themselves were conducted in an informal panel format. In advance of
each program, seminar participants with expertise in the .specific topics had been asked to
lead off the discussions with brief descriptions of their states’ experiences in the subject
area. All participants were encouraged to participate in subsequent discussion. As
background for discussion at each seminar, participants received materials researched by the
NCIJA staff that described recent legislative or other developments relevant to drug laws
enforcement in states in the region.

This summary of proceedings contains an executive summary, an overview of
proceedings and findings from ail four seminars, and individual summaries of discussion at
each regional seminar. In addition, this publication includes numerous appendices and
resources, including selected federal legisiation, seminar agendas, and seminar participant
lists, that may be useful to individuals seeking additional information about seminar topics
or state activity related to seminar subject areas.
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EXECUTIVE SUMMARY

The National Criminal Justice Association and the National Governors’ Association
sponsored a series of four regional seminars on "State Legislative Options for Drug Laws
Enforcement" from October 1986 through March 1987. The seminars brought together state
and local legislators, policymakers, law enforcement officials, prosecutors, judges, and other
individuals with interest or expertise in the seminar subject areas to share their states’
experiences to date and to explore legislative and other options for improving drug laws
enforcement in the states. Representatives from 38 jurisdictions participated in one or more
of the seminars, held in Hartford, Conn.; Savannah, Ga.; Sacramento, Calif.; and Chicago, Il

The seminars were an outgrowth of an extensive NCJA/NGA study funded by the U, S.
Department of Justice that analyzed the provisions and applications of state criminal laws
and procedures related to drug trafficking control. Seminar discussions focused on the
topics of assets seizure and forfeiture, financial investigations, electronic surveillance,
racketeering and conspiracy laws, bail, sentencing, and intergovernmental cooperation and
sharing of resources. In informal panel presentations and subsequent discussions,
participants identified a number of trends in these subject areas.

Participants agreed that assets seizure and forfeiture may be one of the most effective
means of depriving drug traffickers of the profits of criminal activity, but the use of
forfeiture may be affected by statutory limitations on application, law enforcement and
prosecutorial priorities, and availability of training. An issue raised at all of the seminars
is that a state’s formula for distributing forfeited assets and proceeds can create both
motivation and conflicts for agencies involved in forfeiture actions. Participants also
pointed out that financial investigations can complement states’ efforts to increase forfeiture
activity. A few states use such tools as currency transaction reports, money laundering
provisions, and routine accounting procedures to trace the profits and proceeds of suspected
drug trafficking activity.

Anocther investigative tool that states consider potentially valuable is electronic
surveillance, although use of electronic surveillance is limited by the extensive funding,
manpower, and sophisticated technology required to carry out such surveillance, as well as
by public and legislative concerns about abuse of electronic surveillance authority.

Many states are addressing perceived limitations of monetary bail, which is not always
effective in assuring drug traffickers’ appearance for trial and which may allow these
offenders to continue their illegal activity pending trial. States have adopted, or are
considering, such alternatives as pretrial detention, non-monetary bail conditions, and
pretrial drug testing. States also are responding to drug trafficking concerns through
changes in sentencing policies. Several states have created new offenses, such as
distribution of drugs to minors near schools, distribution resulting in death, and distribution
of imitation or synthetic drugs, in state criminal codes or controlled substances statutes. A
number of states also have adopted, or are considering, sentencing guidelines, mandatory
minimum terms of incarceration, and increased penalties for drug-related offenses.

Finally, states reported that interagency sharing of manpower, intelligence, equipment,
and other resources has enabled them to carry out enforcement efforts that they could not
have undertaken alone. State officials generally expressed support for the task force
approach to drug laws enforcement and indicated that the federal Anti-Drug Abuse Act of
1986 has fostered statewide planning and cooperation.







STATE LEGISLATIVE OPTIONS FOR DRUG LAWS ENFORCEMENT
Overview of Seminar Proceedings and Findings

The series of seminars on "State Legislative Options for Drug Laws Enforcement”
brought together legislators, policymakers, law enforcement officials, judges, and other
individuals with interest or expertise in the seminar topics to discuss the effectiveness of
existing laws in aiding drug laws enforcement and options for legislative or policy changes
that might improve drug control efforts. The seminars encompassed all parts of the
country; representatives from the following states and territories participated in one or more
of the seminars: Alabama, Alaska, American Samoa, Arizona, Arkansas, California, Colorado,
Connecticut, Delaware, the District of Columbia, Florida, Georgia, Idaho, Illinois, Indiana,
Kentucky, Maine, Massachusetts, Michigan, Mississippi, Missouri, Montana, Nevada, New
Hampshire, New Jersey, New York, North Carolina, Oklahoma, Oregon, Pennsylvania, Puerto
Rico, Rhode Island, Tennessee, Texas, Utah, Virginia, West Virginia, and Wisconsin.

This overview summarizes points raised in seminar participants’ discussions of
legislative and policy options that their states have considered, or decisions that their states
have made, that affect drug laws enforcement. At each seminar, panelists provided general
presentations of states’ laws, procedures, and/or experiences in drug laws enforcement as
they relate to seminar topics. Following the panel discussions, all participants were invited
to ask questions of the panelists or offer additional comments on the topics.

Although there were some variations in subjects covered at each seminar, seminar
panels generally covered the subjects of assets seizure and forfeiture, financial
investigations, electronic surveillance, racketeering and conspiracy, bail, sentencing, and
intergovernmental cooperation and sharing of resources. Based on the remarks and
observations of seminar participants, this overview is intended primarily to highlight issues
raised; discussions are described in more detail in the regional seminar summaries that
follow this overview. :

Assets Seizure and Forfeiture

* Forfeiture may be one of the most effective means of depriving drug traffickers of
the profits of criminal activity. '

* Use of forfeiture provisions is affected by statutory limitations on application, law
enforcement and prosecutorial priorities, and availability of training.

* A state’s formula for distributing forfeited assets and proceeds can create both
mofivation and conflicts for agencies invoived in forfeiture actions.

The seizure and forfeiture of assets used in or derived from illegal activity is
authorized in some form in virtually all the states and territories. Participants in all the
seminars appeared to agree that assets seizure and forfeiture can be an important law
enforcement tool in drug trafficking cases because it deprives offenders of working capital
for, as well as profits from, their illegal activity; fines and sentences of incarceration, by
contrast, are simply a cost of doing business. Participants noted that if the financial
benefits associated with drug trafficking were eliminated, drug trafficking activity would be
curbed significantly.




State and local officials’ use of forfeiture provisions, however, appears to depend upon
such variables among the states as the scope of authority, prosecutorial priorities, and
extent of training or experience with forfeiture actions. Despite having some differing
approaches and attitudes toward forfeiture, participants seemed to-agree that in order to use
forfeiture successfully over the long term, state and local agencies should receive and
administer training and make forfeiture a routine part.of the law enforcement or prosecution
acfivity.

Factors discouraging use of forfeiture provisions in a number of states involve the
distribution of forfeited assets to state or local law enforcement agencies. Participants
pointed out that receipt of forfeited assets and proceeds can provide an important
incentive for agencies to pursue forfeiture, but forfeiture provisions in some states direct
forfeiture proceeds to funds that are unrelated to law enforcement. In other states, sharing
of proceeds among state and local agencies involved in forfeiture actions may create
conflicts, with the result that agencies sometimes refuse to cooperate or share information
with one another. Participants indicated that these conflicts raise a basic and growing
concern abont law enforcement priorities in forfeiture cases: some agencies appear to see
forfeiture as a means of obtaining additional funds for themselves rather than a means of
combatting criminal activity.

Another factor affecting the use of forfeiture is the types of assets listed as
forfeitable in a state’s forfeiture provisions. States increasingly are seeking forfeiture of
real property, and provisions in 15 states now authorize the forfeiture of such property. In
many instances, however, these provisions are new and untested or have proven difficult to
apply because of statutory requirements that the state show that proceeds of illegal drug
transactions have financed the purchase of the real estate sought. Participants generally
agreed, however, that states should adopt, or re-examine, provisions relating to the
forfeiture of real estate and other profits and proceeds traceable to drug laws violations.

Participants also cited the size and type of staff dedicated to forfeiture investigations
as a factor in agencies’ use of forfeiture provisions. Although agencies in a few states
have found it beneficial to maintain a separate staff of forfeiture experts and reported that
such a staff can pay for itself within a few years, some participants noted that forfeiture
investigations do not necessarily require such experts if officers receive training in
uncovering financial records and conducting simple financial analyses.

Although most participants agreed that officials in their respective states generally
favor civil forfeiture, when available, over criminal forfeiture because the state’s burden of
proof is less in civil cases, some participants expressed a concern that agencies may begin
to place more emphasis on pursuing civil forfeiture cases in order to obtain assets than on
seeking a defendant’s conviction on related criminal charges. Administrative forfeiture is
another option available in a few states; participants from those states indicated that it is
an effective alternative in selected cases.

A majority of states, however, pursue forfeiture through cooperative efforts with
federal agencies. Pursuant to the Comprehensive Crime Control Act of 1984, the U. S.
attorney general issued guidelines in 1985 authorizing the federal government to share
proceeds from forfeited property with state and local agencies in proportion to their
participation in cooperative enforcement activities that have resulted in forfeiture of assets.
Under the Anti-Drug Abuse Act of 1986, the attorney general has explicit authority to
permit the sharing of forfeited assets or their proceeds with state and local agencies that

4




participate with fa-eral agencies in the investigation of drug cases. States also may become
eligible to share i assets proceeds by requesting federal prosecutors to "adopt" cases
initiated by state or local agencies and applying for a share of the forfeited assets.

States appear to rely extensively on both means of sharing in assets. Seminar
participants, however, differed on the extent to which states should use federal forfeiture
provisions. Some noted that the federal forfeiture provisions are broader and more easily
applied than those in many states’ laws and that an agency that would not receive any
share of forfeited assets under its state law clearly would favor use of federal provisions.
Participants from numerous states, however, noted that their agencies had experienced
lengthy delays in receiving forfeiture proceeds resulting from joint efforts with federal
agencies.

Although some participants emphasized that forfeiture is only one part of the
investigation and prosecution of drug cases, most participants appeared to support increased
use of forfeiture as a law enforcement tool.

Financial Investigations

* Financial investigations can complement states’ efforts to increase forfeiture
activity,

* Among tools available to uncover drug traffickers’ profits are currency transaction
reports, money laundering provisions, and routine accounting procedures.

* The few states that have adopted and used such tools to date report that tracing
the profits and proceeds of suspected drug trafficking activity has become an important
component of drug trafficking invesfigations.

Because money is the primary motivation behind drug trafficking activity, a few states
have turned to financial investigations, involving the tracing of movements of drug
trafficking proceeds, to identify major drug traffickers and to initiate forfeiture actions
against assets. Although seminar participants from only a few states were familiar with
financial investigations, they said that successful forfeiture cases rely on efficient
investigation procedures, and a number of other participants expressed interest in exploring
the approach in their jurisdictions. Financial investigation seems to be an area that states
may consider more closely, but it is unclear how many agencies are willing and able to
incorporate financial investigations into more cases.

Participants indicated that successful financial investigations require effective statutes,
committed law enforcement officials, training for both police officers and prosecutors, and
cooperation of all agencies involved in investigations. If trained investigators have access
to currency transaction reports (CTR’s) and other financial reporting forms required for
transactions involving large amounts of cash, state and federal income tax forms, and other
records and information, they frequently can identify patterns of movements of large
amounts of cash, which frequently indicate drug trafficking or money laundering activity.

Few states have statutes designed to address these kinds of investigations, however,
and most agencies currently rely on federal officials to carry out any such activity under
federal laws. Only three states have adopted their own CTR statutes to facilitate financial
investigations by state officials. A few states have adopted, or are considering, state money
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laundering provisions, generally patterned after legislative proposals leading up to the Money
Laundering Control Act of 1986. Part of the federal Anti-Drug Abuse Act of 1986, the
federal money laundering statute for the first time makes it a crime for an individual or
individuals to knowingly conduct or attempt to conduct a financial transaction that involves
the proceeds of illegal activity.

According to a New York participant who has been active in drafting money
laundering legislation in his state, the advantages of such a law are that it can provide
evidence of illegal activity, expose profits of such activity to forfeiture, and provide
information helpful in further investigations. Arizona covers money laundering under its
Racketeer Influenced and Corrupt Organization (RICO) law, and California recently adopted a
state money laundering statute that covers financial institutions more broadly than does the
federal statute, Officials from both Arizona and California indicated that money laundering
laws generally are less effective than they would be if surrounding states had similar laws.

Experiential data on application of CTR and money laundering statutes is limited.
Although state CTR statutes reportedly have provided state and federal officials with faster
access to information than the similar federal provision affords, the money laundering
statutes are too new to have generated much information to date concerning their
application. Participants acknowledged that if agencies cannot trace funds to major drug
dealers, or "kingpins," law enforcement officials generally will have difficulty targeting
offenders beyond those involved in small rings.

One cited advantage of CTR requirements and money laundering statutes is that they.
may help investigators identify individuals who have violated state or federal income tax
filing requirements. Such information may allow officials to prosecute violators under tax
evasion provisions even if the officials have insufficient evidence to proceed with other
criminal charges. Participants noted the importance of cooperation among banks, tax
agencies, and law enforcement agencies in identifying and curtailing money laundering
activity; the federal Internal Revenue Service offers a course on financial investigation
techniques to encourage greater use of this tool.

Florida participants reported on another form of legislation that has been useful in
financial investigations in that state. The state’s corporate disclosure law, adopted in
response to the problem of drug traffickers’ purchasing real estate in the names of secret
corporations located in foreign countries, requires any corporation that purchases real
property in the state to identify the true owner of the property. If a corporation does not
disclose a name, the state freezes that corporation’s assets and fines the corporation $1,000
per day until it complies with the law.

A participant from Florida stated that financial investigations, conducted by a
relatively large staff of attorneys and accountant, have become a routine part of most major
cases in that state. He reported that forfeited assets obtained through such investigations
have more than covered total costs, about $3 million a year. Some participants from other
states also emphasized the importance of having lawyers, accountants, and other financial
staff devoted solely to the financial component of cases. However, other participants said
that agencies do not need large, specialized staffs to conduct financial investigations;
officers can be trained to document a suspect’s cash flow and unexplained income, a
relatively simple process that can be useful in many types of cases.




Electronic Surveillance

* Gtate officials generally consider electronic surveillance a valuable tool in the
investigation and prosecution of drug trafficking activity.

* A major limitation on states’ use of electronic surveillance is that it requires
extensive funding, manpower, and sophisticated technology.

* QObstacles to passage and use of state electronic surveillance provisions include the
public’s fear of invasion of privacy of innocent individuals.

Although approximately half of the states have no statutes authorizing electronic
surveillance, states officials who do have electronic surveillance available to them generally
view it as one of their most valuable investigation and prosecution tools, specifically in the
area of drug trafficking. A number of these states, however, rarely if ever consider using
electronic surveillance because of the extensive resources required to support the activity.
Participants from states that have electronic surveillance statutes indicated a need for
revisions to state laws to address new, sophisticated technology; increased funding for
equipment and manpower for electronic surveillance investigations; increased training for
officers who conduct such investigations; and increased public awareness, particularly about
the safeguards involved in these investigations. Participants from numerous states that do
not have electronic surveillance statutes generally appeared to favor enactment of electronic
surveillance statutes in some form.

An important consideration for officials seeking changes in existing laws or adoption of
new authority is that electronic surveillance authority is governed by federal law, and state
electronic surveillance laws must be at least as stringent as federal provisions. In light of
1986 amendments to federal law, state electronic surveillance statutes therefore are likely to
receive considerable attention in upcoming legislative sessions as states re-examine
provisions to ensure their consistency with the new federal provisions.

Modification of existing laws, or enactment of new laws, has proven difficult to
accomplish in the states in the past, however. Electronic surveillance appears to be one of
the most emotional legislative issues in the states, and law enforcement officials frequently
have encountered substantial opposition to electronic surveillance legislation because of
privacy concerns. State officials often have difficulty explaining to the public and
legislators the procedures and safeguards involved in surveillance investigations. A Florida
participant stated that "the public has a perception that police are listening to the whole
community." Some participants indicated that although safeguards and penalties for misuse
tend to make surveillance laws more complex, they are important components of such laws.
According to proponents of the use of electronic surveillance, especially in drug trafficking
cases, fears that electronic surveillance will violate innocent citizens’ privacy rights
generally are unfounded; states that have investigated electronic surveillance activity have
found very little abuse of electronic surveillance provisions.

A more concrete obstacle to states’ extensive use of electronic surveillance is the cost
for manpower, equipment, and training. Some officials noted, however, that investigations
may become cost-effective if they result in fines, forfeitures, and restitution from convicted
offenders.




Other factors affecting use of electronic surveillance provisions dre the growing
number of optional telephone companies and the increased use of cordless phones and other
sophisticated technology, some of which federal and state statutes do not address. A
Florida official said, for example, that the federal statute is unclear concerning the
interception of conversations by cordless phones; one could contend that a person using a
cordless phone has no expectation of privacy because his conversation is like a radio
transmission, but the person to whom he is speaking may be using a traditional telephone,
the use of which has an expectation of privacy.

Some officials expressed concern that, as states investigate and prosecute drug
traffickers more aggressively, the traffickers may move into states that do not have
electronic surveillance laws in order to avoid detection. According to some participants,
however, officials in states that have no electronic surveillance statutes still can conduct
investigations that do not require court orders under-state or federal law by using
techniques such as consensual monitoring and tracking devices on cars.

Another issue in the consideration of state electronic surveillance statutes is the range
of suspected offenses for which statutes authorize surveillance. Illinois officials, who have
sought unsuccessfully for several years to persuade the state legislature to enact an
electronic surveillance statute, first proposed legislation that encompassed a broad range of
offenses, including murder, kidnapping, and child sexual offenses. They now are trying to
gain the legislature’s acceptance of a narrower range that includes only four types of
serious drug offenses. Like other participants, an Illinois official emphasized the importance
of safeguards, such as a stringent reporting system and training standards for officials
conducting such investigations, to ensure that a law will not be overly intrusive.

Regardless of whether their states have state electronic surveillance statutes, however,
most participants agreed that there are numerous advantages to seeking federal agencies’
assistance and using federal electronic surveillance provisions. One advantage is that, unlike
state agencies, federal agencies have interstate jurisdiction and thus can conduct
multijurisdictional investigations or follow suspects from one state to another. Another
advantage is that states do not have to provide the total funding and manpower necessary
for investigations when they work in cooperation with federal authorities.  Finally, states
without their own statutes can benefit from electronic surveillance investigations conducted
by federal agents within the states.

RICO and Conspiracy Provisions

* RICO and conspiracy laws often can be used with, or instead of, other provisions in
prosecuting organized drug trafficking and other types of crime.

* The forfeiture provisions and higher penalties generally contained in RICO laws
make use of such laws advantageous in drug trafficking cases.

* Most jurisdictions rarely, if ever, use RICO or conspiracy laws because of statutory
complexities and the time and resources generally required to develop RICO or
conspiracy cases.

State racketeering laws, generally in the form of Racketeer Influenced and Corrupt
Organizations (RICO) statutes, and state conspiracy statutes frequently are considered a
means of attacking the underlying structures and ongoing enterprises that frequently
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support organized drug trafficking. Using such laws, enforcement officials may be able to
dismantle both the personnel hierarchy and business dealings of entire.criminal
organizations.

Although a number of states have RICO statutes or similar provisions, and although
most states have conspiracy laws, participants agreed that the complexity of such laws and
the demands of prosecuting the numerous defendants in such cases have discouraged use of
these provisions in most instances. Participants from states that have RICO provisions
stated, however, that those provisions are particularly useful in drug trafficking and other
types of cases because they not only reach criminal networks but also provide for civil
and/or criminal forfeiture and enhanced penalties for offenders who operate criminal
enterprises or infiltrate legitimate enterprises.

Arizona officials have applied that state’s RICO statute to develop several large cases
involving white collar crime and organized crime. Such cases are expensive and time-
consuming, but they often can pay for themselves through resulting forfeitures, according to
a participant from Arizona. Agencies lacking the manpower and technology required for
sophisticated cases can use RICQO provisions as a mechanism to coordinate prosecutions for
smaller cases, the participant stated. .

Bail

* Monetary bail is not always effective in assuring drug frafficking offenders’
appearance for trial, and drug trafficking offenders may continue their illegal activity
while out on bail.

* Several states have amended their constitutions to permit pretrial detention for
offenders, including drug traffickers, who pose a risk to particular individuals or to the
community.

* Other states have not considered pretrial detention provisions because of concerns
about the constitutionality of such provisions or because of impacts of such provisions
on already-crowded conditions in jails and prisons.

* Some states have explored the use of non-monetary bail conditions, pretrial drug
testing programs, or other measures as alternatives to bail.

The primary objective of bail or conditional release traditionally has been to ensure a
defendant’s appearance in court by requiring him to post a monetary sum that he forfeits to
the state if he fails to appear. However, many states have found this approach ineffective
as applied in many drug trafficking cases because a drug trafficker often has sufficient
amounts of cash at his disposal to pay bail and leave the jurisdiction and because a
trafficker can easily continue his illegal activity while on bail.

States have taken several different approaches to maintaining control over individuals
for whom bail provisions are ineffective. Several states have adopted, or are considering
adopting, legislation or court rules permitting pretrial detention; non-monetary bail
conditions instead of, or in addition to, monetary sums; and pretrial drug testing programs,
under which defendants who test positive for drug use pending trial must return to pretrial
detention. In a number of states, there is a reluctance to approve pretrial detention




provisions because of concerns about constitutional issues, prison and jail crowding, and
difficulties in setting standards for imposing pretrial detention.

Unlike the U. S. Constitution, many state constitutions guarantee offenders the right
to bail; adoption of provisions to authorize denial of bail therefore requires constitutional
amendments. At least three states--California, Illinois, and Rhode Island--recently have
adopted constitutional amendments to deny bail to offenders in certain situations; Rhode
Island’s amendment specifically authorizes denial of bail for offenses "involving the unlawful
sale, d1str1but10n, or dehvery of any contrclled substance punishable by imprisonment for ten
years or more."

Some seminar participants objected to the use of pretrial detention because of the
already-crowded conditions in states’ prisons. A participant from Maine, for example,
stated, "We don’t have room for the people we convict. How can we jail people we haven’t
convicted?" '

As an alternative to pretrial detention, a number of states have expanded the types of
factors that judges may or must consider in making bail decisions; in most cases, these
changes permit or require judges to consider the potential danger an offender s release
would pose to the community.

Judges from several states indicated that they would like to have more options when
setting bail conditions. Some states are experimenting with conditional release programs
that may involve drug testing, strict curfews, electronic monitoring, frequent check-ins, and
other conditions. Participants from a number of states commented that, in lieu of pretrial
detention provisions, judges sometimes use high bail as a means of detaining offenders who
they believe pose a threat to the community.

Sentencing

* Newly created drug offenses in a number of states include distribution of drugs to
minors or near schools, distribution resulting in death, and distribution of imitation or
synthetic drugs. .

* Many states recently have increased penalties or have adopted mandatory minimum

sentence provisions for drug-related offenses.

* A number of states that have adopted sentencing guidelines report mixed results
from efforts to ensure more predictability and consistency in sentencing.

* Judicial discretion is only one of numerous factors that affect sentencing outcomes;
prison and jail crowding, for example, reportedly has become an overriding concern in
sentencing decisions in some jurisdictions.

Seminar participants identified a number of developments in state sentencing policies
that specifically relate to drug laws enforcement. Current activity includes the creation of
additional drug-related offenses, adoption of mandatory minimum sentences, and
consideration of state sentencing guidelines systems.

Participants agreed that any changes in sentencing provisions designed to attack the
drug problem must be part of a comprehensive crime control strategy that includes
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prevention and treatment, as well as enforcement. Many participants stressed the limited
effect of changes in sentencing policy absent an accompanying change in public attitudes
toward drug use. "Tolerance is one of the biggest factors [in drug abuse]," one judge said.
"Tt is socially acceptable.”

Participants generally agreed that state and local responses to the drug control problem
are reactions to the demands of the public, which wants officials to address immediate
community crime control concerns, rather than long-term. strategies to reduce drug supply
and demand and the crime it generates. In legislatures, this reaction is reflected in the
creation of new drug-related offenses, such as distribution on or near school grounds,
distribution resulting in death, distribution of "imitation" or "synthetic" drugs, and driving
under the influence of drugs. States also have adopted, or are considering adopting,
mandatory minimum sentences of incarceration and are increasing maximum penalties and
fines for drug-related offenses.

States also have demonstrated a growing interest in developing and implementing state
sentencing guidelines. Many states have responded to demands for more precision and
consistency in sentencing decisions by adopting guidelines that judges are required or urged
to follow in determining sentences. The reported effectiveness of and response to
sentencing guidelines has varied. In numerous states, the debate continues over whether
sentences are too lenient or too severe or whether guidelines give judges toc much or too
little discretion.

Judges who attended the seminars generally do not object to provisions that set out
factors that judges must consider in sentencing decisions, but they strongly appose
provisions that limit the factors that they are permitted to consider. The judges also said
that they have little control over punishments imposed on offenders because of other
impacts on sentences served, such as parole boards, plea bargaining, good-time provisions,
and, because of prisen and jail crowding, emergency release provisions.

A legislator from Montana indicated that increased penalties and enhancements for
certain drug offenses have increased the strain on that state’s prisons and jails, Judges are
*very aware of unstated pressure to be selective in whom they send to prison,” he said.
Several state officials argued that state legislatures should not pass mandatory sentencing
laws unless they also provide space to handle additional prison inmates.

Despite the nationwide probiem of prison and jail crowding, there does not seem to be
widespread activity in using, studying, developing, or adopting alternatives to incarceration.
One innovation reportedly working well in Georgia is a program that confines first-time
offenders in "boot camps," requiring offenders to face rigid Standards and strict military
discipline. Designed to improve offenders’ chances for avoiding recidivism upon release, the
program has been quite successful with drug offenders. In many states, however, there may
be some reluctance to make non-incarcerative sentences available to drug laws offenders
because they may be able to continue their illegal activity while serving an alternative
sentence, such as home confinement.
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Intergovernmental Cooperation and Sharing of Resources

* Interagency sharing of manpower, intelligence, equipment, and other resources has
enabled many jurisdictions to carry out enforcement efforts they could not have
undertaken alone.

* State officials generally support the task force approach in drug laws enforcement.

* The willingness of agencies to share intelligence with other agencies in developing
new cases varies from state to state.

* The federal Anti-Drug Abuse Act of 1986 has fostered statewide planning and
cooperation.

States are increasing their use of intergovernmental and interagency cooperation and
coordination in cases involving drug laws violations to overcome individual agencies’
limitations in funding, manpower, intelligence, equipment, and other resources. In general,
states reported a high degree of cooperation among federal, state, and local agencies; in
some small jurisdictions, cooperation among agencies is sometimes a necessity because of
limited funding in those areas. States participate in both formal and informal agreements
and, in general, strongly support the use of task forces to address particular law
enforcement problems. In addition to state and local cooperative efforts, several states have
strong, ongoing relationships with the U. S. Drug Enforcement Administration, the Federal
Bureau of Investigation, and other federal agencies.

One prominent early example of ihtergovernmental cooperation in drug laws

-~ enforcement is the South Florida Task Force. Created in 1982, the task force formalized

interaction among federal, state, and local drug laws enforcement officials in an intensive |
attack on major drug trafficking networks in that area. A seminar participant from Florida,
however, warned that task force efforts sometimes may detract from law enforcement
agencies’ responsibilities to their respective states, counties, or cities. In other instauces,
creating a separate entity such as a task force is duplicative of other efforts or ineffective
because of inadequate support or organization, he said.

Although most seminar participants expressed willingness to share information to help
one another investigate current cases and initiate new investigations, officials from some
states reported that sharing had led to disagreements over jurisdictional authority or the
distribution of forfeited funds. Because forfeited assets are a major consideration for many
agencies, state and local agencies often develop written guidelines to cover the distribution
of these assets, as well as the participating agencies’ respective responsibilities and
jurisdiction.

Another development that participants suggested may foster further state and local
cooperation is the drug laws enforcement grants program established under the Anti-Drug
Abuse Act of 1986. Officials from several states reported substantial cooperation among
agencies to develop a statewide drug control strategy, as required under the act, to assist
their respective states in targeting available resources for activities related to their drug
problems.
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Northern Region Seminar
Hartford, Connecticut
October 30 and 31, 1986

The northern region includes the states of Connecticut, Delaware, Maine,
Massachusetts, New Hampshire, New Jersey, New York, Pennsylvania, Rhode Island, and
Yermont. .

Opening Session

William H. Carbone, under secretary for justice planning in Connecticut, welcomed
participants to the northern region seminar on "State Legislative Options for Drug Laws
Enforcement" on behalf of Gov. William A. O’Neill. - Carbone said that Connecticut officials
recognize the drug problem in the state and have taken a number of initiatives to deal with
the problem. The state is implementing new programs regarding enforcement, treatment, and
education; expanding its regional narcotics squads; hiring more state troopers; and
strengthening its drug laws, particularly for the form of cocaine known as "crack." The
most significant long-range solution to the problem of drug abuse is educating students and
the public, Carbone said; 120 Connecticut communities have established prevention and
education programs involving parents, students, police, and other interested individuals.

Stanley Twardy, U. S. attorney for Connecticut, said in his opening remarks, "It's only
through the cooperation of state, local, and federal groups that efforts against drugs can be
successful." Noting that federal guidelines adopted pursuant to the Comprehensive Crime
Control Act of 1984 provide an opportunity for joint efforis by authorizing the U. S.
attorney general to transfer seized and forfeited proceeds to any federal, state, or local law
enforcement agency, Twardy emphasized that the federal government and the states share
the goal of protecting people by arresting and prosecuting drug dealers. He called the
seminar an important forum to develop and implement policy to combat drug trafficking.

Gwen A. Holden, executive vice president of the National Criminal Justice Association
(NCJA), sponsor of the seminar, explained that the regional seminars are part of a follow-
up to the NCJA’s 1985 report, State Laws and Procedures Affecting Drug Trafficking
Control: A National Overview. While the-original study documents existing and pending laws
and procedures in the area of drug laws enforcement, the seminars provide a means for
hearing from individuals, including judges, legislators, policymakers, prosecutors, and
enforcement officials, who are developing and implementing the procedures. The purpose of

- the seminars is to provide an opportunity for participants to learn about programs and
procedures that have worked--or have not worked--in other states. Both the 1985 study
and the seminar series have been funded through grants from the U. S. Department of
Tustice.

Penny Wakefield, NCJA associate director for legal affairs, outlined the seminar agenda
and briefly summarized the major topics and issues.
Electronic Surveillance .
The panel on electronic surveillance was moderated by Nolan E. Jones, staff director of
the National Governors’ Association’s Committee on Criminal Justice and Public Protection.

Other panelists were John H. Stamler, director of the County Prosecutors® Association of
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New Jersey and a Union County prosecutor in New Jersey; and Robert L. Keuch, executive
director and general counsel of Pennsylvania’s Judiciary Inquiry and Review Board.

Jones said that an inherent problem with electronic surveillance is that the public
often views such investigations as violating constitutional provisions protecting citizens from
unreasonable searches. In a 1967 court case, Berger v. New York, the U. S. Supreme Court
determined that electronic surveillance constitutes a search and seizure subject to warrant
requirements under the Fourth Amendment, and the Court set out guidelines for the
conditions necessary for interception of wire or oral communications to be authorized.

In addition to privacy concerns, another obstacle to the use of electronic surveillance
is the high cost of the technology necessary for such investigations, Jones said.

Stamler explained that states are limited by federal electronic privacy provisions,
because while states are allowed to enact their own surveillance legislation, any state
legislation must be as strict or stricter than the federal law. In New Jersey, where officials
use electronic surveillance more extensively than other states, publicity about the extent of
organized criminal activity generated debate over the need for electronic surveillance,

- because many federal authorities have snggested that electronic surveillance may be the most

effective way to detect organized criminal activity, Stamler said.

The public’s perception of electronic surveillance often is shaped by Watergate and
unrealistic movies, Stamler said. The public often does not realize the differences between
unlawful acts by private individuals and professional law enforcement functioning in
accordance with state law, he said. Many citizens perceive electronic surveillance as
government iatrusion, but this objection generally comes from people who are not invéived
in, or informed about, electronic surveillance, Stamler said. The challenge to the states is
to balance the need to ensure individual privacy and the need to protect the public from
criminals. New Jersey is one of 31 states with electronic surveillance provisions. Stamler
indicated that as states become more aggressive in investigating and prosecuting drug
dealers, many offenders who aren’t detected may decide to operate in those states that do
not authorize electronic surveillance.

There is no question of the value of electfonic surveillance as an investigatory tool,
Stamler said. It provides "dramatic and conclusive evidence" that is valuable in prosecuting
criminal offenders. In New Jersey, more than 60 percent of intercepted communications in
1984 were related to the activity for which the order was signed--a high success rate, he
said, because the statistics include accidental interception of calls by the targeted person’s
family. Law enforcement officials who conduct electronic surveillance investigations exhibit
a high level of professionalism and do not install wiretaps on innocent citizens, Stamler
said. Because they know how to do their job, he said, "there is very little chance of an
innocent citizen being intercepted." No abuse has been found in New Jersey.

Another consideration for states using electronic surveillance is cost. States need to
budget and administer funds for electronic surveillance carefully, Stamler said. One way
that states may conduct surveillance without providiag the total funding for such
investigations is to turn over large cases to the federal government. However, Stamler
called this "a way to pass the costs of your responsibility onto someone else" and said that
it denies state law enforcement officials the "thrill of victory" associated with uncovering
criminal activity. While states can receive assistance from federal officials, states also can
help in federal cases: federal officials sometimes seek assistance from New Jersey officials
because the state officials can get an order more quickly, he said. In closing, Stamler
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urged states without electronic surveillance statutes to persuade their legislatures to adopt
them.

Keuch said that it generally is recognized that electronic surveillance is an effective,
important method of law enforcement, and that there is little abuse of surveillance. He
supports a broad inclusion of criminal activity under surveillance statutes. Some statutes
authorize interception only for the most serious crimes, he said, but people involved in
organized crime may be more vulnerable in such areas as bookmaking and loansharking.
Therefore, limiting the interception of less serious offenses is a mistake, he said.

Also, an effective statute should have a built-in review process to address concerns
and problems and to draw public support for the law, Keuch said. As a safeguard,
Pennsylvania permits the attorney general to submit to the governor reports on electronic
surveillance investigations that are open to the public. The state also limits the number of
judges who can authorize surveillance and requires training for officers who monitor such
investigations; officers must be recertified whenever there are changes in procedures, he
said.

Two current areas of difficulty related to electronic surveiliance are the growing
number of optional phone companies and the use of cordless phones, about which the law is
unclear, Keuch said. "We need to look to the federal government to make some changes [in
the federal law] so we can modify ours," Keuch said.

Contributing to the high cost of electronic surveillance are officers’ time, reports,
equipment, and training. But Keuch said electronic surveiilance often can be cost-effective,
because 90 percent of the offenders mtercepted are convicted, resulting in fines, forfeiture,
and restitution.

Law enforcement officials must continue to avoid instances of abuse, he said, because
"all you need are one or two situations where there’s an abuse, and you’re beaten over the
head with it."

Financial Investigation Tools

The panel on financizl investigation tools, including the topics of money laundering
provisions and bank and tax information, was moderated by Robert L. Keuch, executive
director and general counsel of the Pennsylvania Judiciary Inquiry and Review Board. Other
panelists were William P. Breen, of the Internal Revenue Service in Hartford; and Martin
Marcus, first assistant deputy attorney general of the New York Governor’s Organized Crime
Task Force.

Keuch said that money is one of the best pieces of evidence in the prosecution of
suspected offenders, especially those facing charges related to drug trafficking and other
organized criminal activity. Officials are using many new techniques to detect money
obtained through illegal activity and new tools for prosecuting individuals who attempt to
hide such profits, he said.

Breen said that about half of the cases involving criminal violation of financial laws
that the Internal Revenue Service (IRS) investigates involve money from narcotics and\or
organized crime. The other half involve persons who fail to file for money derived from
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legal sources. Financial investigators for the IRS usually have an accounting degrees and a
legal background, he said.

The Bank Security Act gives the IRS authority to enforce provisions related to money
laundering and currency transaction reports. In September 1986, there were more than 345
currency transaction reports filed. To date, a total of 3 million forms have been filed. The
reports can help in identifying and investigating both criminals with illegal sources of
income and people who do not file forms to the IRS. Some states require that financial
institutions file such forms with the state, and others are considering such a requirement,
Breen said.

Marcus said that the New York Governor's Drug Task Force is drafting legislation,
including provisions for money laundering, to combat the drug problem. He said that the
provisions will have three purposes: to identify criminal proceeds and trace them to target
financizl investigations or to provide evidence of related crimes; to seize illegal profits that
will support law enforcement operations; and to follow assets to third parties.

The offense of money laundering requires direct attention, Marcus said, because it
facilitates criminal conduct and hides illegal income from taxation. The federal Racketeer
Influenced and Corrupt Organizations (RICO) Act prohibits investment of criminal proceeds
into a legitimate enterprise, he said, making the investment itself a crime, in addition to the
activity from which it was obtained. Some state and federal officials are broadening this
concept by lessening the requirements for prosecution for such offenses and by shifting the
focus to people who facilitate crime.

Currently, money laundering is covered in New York by two traditional law concepts:
criminal facilitation (aiding a criminal) and hindering prosecution (assisting a criminal in
benefiting from crime). However, Marcus said, these provisions do not work very well
because both violations usually are misdemeanors; both require knowledge of the specific
crime; and neither is designed to deal with transactions that are independent of criminal
conduct. :

Marcus listed several issues that states should consider when drafting money laundering
legislation:

0 What kind of conduct should the statute include?

0 What kinds of transfers should it cover?

o Should real property be included? Should sellers be required to ask where buyers’
money is from? .

o How should the term "financial institution" be defined?

o What size of tranmsaction should be covered?

0 What kind of criminal activity should be covered?

Statutes also should address the suspected offender’s state of mind, Marcus said. A
statute can cover persons who were negligent and should have known that the money
involved was from criminal activity; persons who had knowledge that-the money was
generally of {rime origin; or persons who have knowledge of a specific crime. All these
factors are related, Marcus said, and each state must weigh the issues and determine
appropriate penalties. .

The Money Laundering Control Act, included in the federal Anti-Drug Abuse Act of
1986, addresses both monetary transactions and financial transactions. The monetary
transaction provisions contain a lesser state-of-mind requirement--knowledge of a criminal
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source--and covers transactions of at least $10,000. The financial transaction provisions
require knowledge or intent of facilitation, with greater penalties and no minimum amount,
There is some overlap in the provisions, Marcus said, and a problem he sees in the law is
that the intent to promote the crime is not treated as more serious than the intent to hide
profits. ‘ '

In discussion following the panel presentations, New Jersey Assemblyman Walter M. D.
Kern, Jr., asked if the panelists knew of any guidelines available to states drafting money
laundering statutes. Marcus said he is not aware of any such guidelines.

Assets Seizure and Forfeiture

The panel on assets seizure and forfeiture was moderated by Robert L. Keuch,
executive director and general counsel of the Pennsylvania Judiciary Inquiry and Review
Board. Other panelists were Richard T. Carley, assistant attorney general and head of the
New Jersey Narcotics Task Force; Sgt. Henry Carpenito, head of the New Hampshire Drug
Task Force; and Leslie C. Ohta, U, S. assistant attorney in New Haven, Conn,

Carley said that forfeiture unfortunately never has been regarded as a prosecutorial
tool. However, it is a natural extension of the enforcement process to take the profit out
of criminal activity, he said.

States should find ways to identify and seize assets, should -establish units for a limited -
number of cases, and shouid follow civil processes carefully, Carley said. To uncover illegal
sources of cash, a state needs good statutes, including a RICO statute and a separate
forfeiture statute, that give law enforcement officials the ability to seize property derived
from illegal activity. Because there are so many drug trafficking cases subject to forfeiture,
Carley said, it may be useful to hdve a separate staff of experts dedicated solely to
forfeiture. Such a staff can pay for itself in one or two years, he said.

Forfeiture should not be regarded as a separate process from a drug arrest case,
Carley said. Search warrants should allow the seizure of financial records, and wiretap
orders should allow the interception of conversations about where the money is going. Police
who monitor wiretaps should be instructed to intercept what appear to be legitimate
business calls, he said.

States should identify the types of forfeiture cases they want to pursue and then
should establish guidelines based on those cases that will be worthwhile and feasible, he
said. Carley said that, in his opinjon, the U. S. Constitution would allow states to draft a
statute that would make forfeitable any property used in drug-related activity.

Carpenito said that New Hampshire's forfeiture law, adopted in 1981, allows forfeiture
in felony offenses and requires seven-day notice and 30-day period in which the court can
be petitioned for a hearing. In 1985, the law was modified to allow the forfeiture of real
property, such as stocks and jewelry. In 1986, the state established a Drug Forfeiture Fund,
authorized for drug laws enforcement.

One problem the state often encounters is that money loses value as evidence once it

is invested; therefore, Carpenito said, it is often a good idea to keep money in its original
form if it is to be used for evidence.
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Ohta called the federal forfeiture system a "tremendously powerful" law enforcement
tool. For example, in federal forfeiture cases, the criminal has the burden of defense, and
the prosecutor has no burden of proof; a car found with cocaine residue or a single
marijuans seed can be subject to forfeiture if it was used to transport the substance;
innocence is not a defense; hearsay is admissible evidence; acquittal of the offender or
dismissal of the case does not affect the civil case; and informants are paid only if the case
is successful. In addition, the government has the authority to order an offender to pay
rent to a marshal while the offender remains in his house and to order an offender to make
the marshal his benefactor; if he refuses to sign an agreement, the marshal can have the
locks in the house changed.

In most cases, 90 percent of forfeited assets and proceeds go to the state and 10
percent is placed in the federal Assets Forfeiture Fund. The amount that a state receives
is based on the extent of participation of the seizing authority; sometimes the authority
receives 100 percent of the forfeited assets or proceeds, Ohta said. Agencies may use the
money for anything related to drug enforcement, excluding salaries. States may find that
incorporating-federal provisions into their own forfeiture laws will make those laws more
effective, she said.

In discussion following the panel presentations, Lincoln T. Soldati, Strafford County
attorney in Dover, N. H., told Carpenito that he thinks that a competition is being set up
between the federal government and the state. As a prosecutor, Soldati said, he sees no
incentive for a state to pursue forfeiture under its own law and he would rather use the
federal law because it's the only way for the county to benefit from the forfeiture. He
asked Carpenito about the advantages of using state law rather than federal law in
forfeiture cases. Carpenito responded by stating that although a county may not benefit
directly under a state law, forfeited assets help fund the New Hampshire Drug Task Force,
which in turn may benefit the county.

Ohta added that forfeited funds are disbursed solely on the basis of involvement of
enforcement agencies--not of any other agencies involved in the case. The attorney’s
office, as a non-enforcement authority, therefore is not entitled to such funds for its
involvement in the case. Ohta said that eligibility for such funds is based solely on the
actual seizure; successful prosecution is irrelevant to the forfeiture case. About the
incentive for pursuing forfeiture cases, Carley added that while getting money back is one
advantage to pursuing forfeiture, there also is a remedial and punitive reward to it.

Rep. Richard D. Tulisano, of Rocky Hill, Conn., asked whether the federal law requires
states to account in their budgets for forfeited funds. Ohta said that there is no federal
oversight of the process but that state authorities are trusted to use the funds properly.

Chief Carl LaBianca of the Norwalk Department of Police Services in Cannecticut, added
that he oversees budget reports in the department, and "you have to account for every
nickel you utilize. There is strict accountability."

Tulisano said that it seems that in forfeiture cases, the government is shifting the
burden to the citizen. "There may be some people who still believe in the principle of
innocent before proven guilty," he said. He added that he doesn’t understand how people
can be prosecuted without being educated of this apparent shift in the American attitude.
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Bail

The panel on bail was moderated by W. Bradley Crowther, executive director of the
Rhode Island Governor’s Justice Commission. Other panelists were Paul Brown, chief bail
commissioner of the Connecticut Superior Court Bail Commission; and Fernand LaRochelIe
deputy attorney general in Maine,

Crowther said that drug trafficking can be such a lucrative enterprise that bail is not
always effective in detaining convicted dealers or assuring that they will appear for trial.
The Rhode Island Constitution Convention proposed an amendment to the state constitution
to allow denial of bail for the unlawful sale, distribution, or delivery of controlled
substances when the offense is punishable by imprisonment for 10 vears or more and the
proof of guilt is evident or the presumption great. Although the proposal initially raised
controversy, there was little opposition after the convention recommended the change,
Crowther said. Those who opposed the amendment felt that the court would be presuming
unfairly that a suspected offender is guilty before a trial is held. (Rhode Island passed the
amendment in a statewide referendum on Nov. 4, 1986.)

Brown said that there is no statute in Connecticut allowing preventive detention; the
state is required to set bail. "I have a real problem with locking someone up because you're
afraid they might do something in the future," Brown said. "How do you define what is a
dangerous individual?" Another problem with preventive detention would be the pressure it
would place on the already-crowded jail system, he said. He would oppose jailing a person
who has not been convicted and releasing someone who has been convicted of a crime, he
said. States should focus on convicting criminals instead of jailing persons who have not
been convicted, he said. "If you can get a conviction quickly, you can lessen the time he’s
loose." ' '

Brown added that although judges are not supposed to consider déngerousness when
_ setting bail, "everyone does."

LaRochelle’s comments paralleled Brown’s. "I frankly don’t see bail as a powerful
weapon in the war on drugs," he said. A bill to amend Maine’s constitution to authorize
pretrial detention was withdrawn prior to the end of the 1986 legislative session. If the
state were to allow preventive detention, it would require another level of hearings, he said,
and the caseload already is large. One option that states may find attractive is using the
federal bail statute, under which federal officials can subpoena people all over the nation.
He encouraged states to work with the federal government to take advantage of federal
legislation and resources.

In Maine, there does not seem to be enough interest in or a perceived need for
changing the state constitution to allow pretrial detention. LaRochelle said that drug
traffickers do not pose a more serious problem prior to trial than do other types of
offenders. Drug traffickers tend to appear for trial in the state, and without evidence that
there is a problem with offenders not appearing, legislators and the public will not support
a change in the constitution. Judges set reasonable bail and will continue to do so as long
as defendants come back for trial, he said. "I don't believe in jailing people who haven’t
been convicted of anything. . . . We don’t have room for the people we convict. How can
we jail people we haven’t convicted?"

In discussion following the panel presentations, John P. McCarthy, Jr., assistant
director for criminal practice in the New Jersey Administrative Office of the Courts, asked
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the panelists about other alternatives to detention, such as curfews, wire monitoring,
frequent check-ins, and other conditions, that may not conflict with defendants’ rights
under state constitutions. Brown said that Connecticut has explored a conditional release
program, but-it would be difficult to enforce many types of conditions. Also, there is a
question of fairness and privacy: "Even if they’ve been convicted before, they haven’t been
proven guilty of the crime." '

Col. Allan Weeks, superintendent of the Maine State Police, said he doesn’t like the
idea of avoiding possible solutions because of prison crowding. "My concern is that this
attitude will work down the ladder to law enforcement" and that police will not arrest
people because there is no place to put them, he said. "Is this ever going to be corrected
if we don’t face the problem head on?" :

Sentencing

The panel on sentencing was moderated by Jay M. Cohen, deputy commissioner of the
New York Division of Criminal Justice Services. Other panelists were Theodore A. McKee,
judge in the Court of Common Pleas in Philadelphia, Pa.; and Thomas J. Quinn, executive
director of the Delaware Criminal Justice Council.

Cohen said that New York aiways will be associated with certain kinds of major drug
" cases, but mandatory and longer sentences are not as commeon as they once were,

Moreover, most people convicted under "tough" laws rarely serve the term of sentence
imposed. The New York state legislature did not accept a set of guidelines proposed by a
state sentencing guidelines commission; the sentences under the guidelines were perceived as
too short or too long. However, New York has adopted tougher sentences for selling drugs
near schools, selling or possessing crack, and other offenses, Cohen said. New York now is
seeking more creative sentencing alternatives, such as renovating two Staten Island ferries
for use as detention facilities.

McKee discussed Pennsylvania’s sentencing guidelines, which provide for indeterminate
sentencing. All drug possession offenses are misdemeanors. The provisions are similar to
the federal guidelines, McKee said, with offenses assigned a numerical value based on
severity and weighed with other factors such as prior record. Judges can deviate from the
guidelines but must give reasons for doing so. Both the prosecution and defense can appeal
the decision, which McK.ee said he thinks is an important part of the system. The rate of
conformity with the guidelines is about 80 to 85 percent, and drug trafficking cases have
the greatest degree of deviation, mostly with sentences lower than the guidelines
recommend. The state is considering increasing penalties for the most serious drug
offenses--in some cases by as much as three to four times.

McKee said that it is important for policymakers to react to the drug problem with a
logical, measured response instead of reacting to the media and public outcry without
considering their responsibility to the public. When considering drug offenses, policymakers
should ask how serious the crimes are compared with other offenses. States need to
determine for whom they want to reserve the jail and prison beds.

He said that he does not oppose legislation that tells judges what factors should be
considered when setting appropriate sentences, because a judge’s job is to consider all
relevant factors. However, he said he strongly opposes any limitation on the factors that a
judge is permitted to consider. McKee said that it could be helpful to increase penalties for
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dealers who employ persons under 18 to sell drugs. Currently, many dealers in Pennsylvania
employ juveniles because juveniles cannot be tried as adults in the state.

Quinn said that drug abuse and drug trafficking "is not a new crisis. . . . It’s an
ongoing problem and has been there for a long time." He said that states need a
comprehensive strategy against drugs to be successful; new federal resources must be used
as efficiently as possible or they will have little long-term impact. Sentencing is not the
answer to the nation’s drug problem, he said. For example, increased penalties do not
respond to problems such as the 60 percent of emergency room admissions for drug abuse
that result from misuse of legal drugs, Therefore, "we need to have an overall strategy for
drug demand reduction,” he said. "Our input through sentencing will be very small." States
should create effective education, treatment, and counseling programs to change citizens’
attitudes and to reduce the demand for drugs, he said.

States also should re-examine the role of incarceration, Quinn said. Prisons tend to
harden offenders’ attitudes rather than rehabilitating them and deterring them from further
criminal activity, he said, and states’ limited prison space should be used in the most
effective way possible. Delaware uses such alternatives as electronic monitoring, home
detention, intensive supervision, and drug testing. He said that he supports shorter
sentences in combination with creative alternatives. "We're not going to divert or cure all
of our offenders, but we should give it a shot." He said that states need to overcome the
inertia of doing things the way they’ve always been done in order to make new progress.

Following the panel presentations, Patrick M. Hamilton, executive director of the
Massachusetts Committee on Criminal Justice, said that a problem in Boston is dealers who
recruit juveniles who have no prior record and use them until they are arrested. They tell
them they will receive only a slap on the wrist from the courts, but "don’t turn on us or
you're dead meat," he said. The juveniles will not testify because the dealers "can do a lot
more harm than the criminal justice system," he said. He asked McKee if he knew of any
way to address that problem, and McKee said he does not.

Intergovernmental Cooperation, Demand Reduction, and Racketeering

The final panel was moderated by James Thomas, executive director of the Pennsylvania
Commission on Crime and Delinquency. Sgt. Henry Carpenito, head of the New Hampshire
Drug Task Force, addressed intergovernmental cooperation; Richard Carley, assistant attorney
general on the New Jersey Narcotics Task Force, spoke on demand reduction; and Martin
Marcus, first assistant attorney general on the New York Organized Crime Task Force,
discussed racketeering.

Thomas said that states could double the number of agents and supply twice as much
sophisticated equipment as they currently do, but "we won’t be in any better shape in 10
years" without a comprehensive strategy that includes drug demand reduction." A successful
plan must include prevention and treatment as well as enforcement, he said.

Carpenito said that New Hampshire recently organized a law enforcement task force,
with 11 members, including two police officers, two sheriffs, and other law enforcement
officials. The task force gives officers formal training to show them how to use laws
effectively in drug cases. The task force also is developing a drug intelligence computer
network that will provide local law enforcement officials with information about individual
drug traffickers.
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Carley said that illegal drug use is not just a law enforcement problem. Law
enforcement officials will not be able to suppress drug trafficking as long as citizens want
to use drugs, he said; therefore, anti~-drug programs should focus on the buyers as well as
the sellers. Since schools are assuming what normally would be a parental responsibility in
educating youth about drug abuse, Carley said, education programs will be more valuable if
they are implemented by the community, instead of being forced on communities by the
state. "If parents and the community demand education, the value will be greater."

Education is important but, like enforcement, will not solve the drug problem alone,
Carley said. "Until such time as demand reduction takes hold and reduces the amount of
drugs around, you'll need rehabilitation and enforcement,” he said. Educating the current
generation is crucial for the future, he said. One decision that has to be made is whether
the nation wants to stress choice or outright rejection of drugs. Availability of drugs leads
to acceptability, which leads to indulgence, which ultimately leads to moral decay, Carley
said.

In discussion following the panel on drug demand reduction, Geraldine Sylvester,
director of the New Hampshire Office of Alcohol and Drug Abuse, said that there never will
be enough money or resources to make as much change as is needed, and she’s concerned
that the federal money that is being made available will be ineffective because of a lack of
coordination and planning within the states. "I'm afraid we're going to waste the money
instead of making an impact on the nation," she said. She suggested that the federal
government work out guidelines for states to coordinate a comprehensive prevention effort
and avoid mass confusion. Now, she said, "nobody knows what the other guy is doing."

Marcus discussed the growing use of the federal Racketeer Influenced and Corrupt
Organization (RICO) law and state RICO laws. The two main concepts of RICO provisions
are enterprises-~legal or illegal--and patterns of criminal activity. These statutes are useful
because they include enhanced penalties, criminal forfeiture, and other provisions for
offenders who operate criminal enterprises or who infiltrate legitimate enterprises. An
effective statute should define clearly such terms as "criminal enterprise" and should have a
definitive purpose, Marcus said.

22




Southern Region Seminar
Savannah, Georgia
January 22 and 23, 1987

The southern region includes the states and territories of Alabama, Arkansas, the
District of Columbia, Florida, Georgia, Kentucky, Louisiana, Maryland, Mississippi, North
Carolina, Oklahoma, Puerto Rico, South Carolina, Tennessee, Texas, Virginia, the Virgin
Islands, and West Virginia.

Opening Session

Henry S. Pinyan, III, executive assistant of the Georgia Criminal Justice Coordinating
Council, welcomed participants to the southern region seminar on "Legislative Options for
Drug Laws Enforcement" on behalf of the state and introduced Hinton R. Pierce, U. S.
attorney for the Southern District of Georgia.

Pierce said that there has been a lot of cooperation in the past among federal, state,
and local drug laws enforcement agencies in Georgia, and it seems to have increased
following passage of the 1984 Comprehensive Crime Control Act, which allows the federal
government to share the proceeds of forfeited assets with the states. In 1985, states in the
southern region received more than $10.8 million in forfeiture proceeds under the federal
assets sharing program, he said.

Pinvan said that the seminar was being held at an opportune time, with funds now
available under the federal Anti-Drug Abuse Act of 1986 and states in the process of
developing comprehensive strategies against drug abuse. One of the problems with
prosecuting drug offenders in Georgia, as in other states, Pinyan said, is that "we have no
place to put them" because of jail and prison crowding.

Law enforcement officials in Georgia are effective in apprehending drug laws offenders
and have a good relationship with other segments of the criminal justice system, he said.
"We have some pretty good laws, we think," Pinyan said, but state officials would like to
make improvements in some areas.

Because three separate agencies-~the U. 8. Department of Justice’s Bureau of Justice
Assistance, the U. S. Department of Education, and the U. S. Department of Health and
Human Services’ Alcohol, Drug Abuse, and Mental Health Administration~-will distribute
funds under the federal anti-drug abuse law, there is potential for the procedure to be
divisive and ineffective, Pinyan said. He suggested that states consider creating councils to
coordinate strategies and funding for programs related to drug laws enforcement, treatment,
and prevention.

Gwen A. Holden, executive vice president of the National Criminal Justice Association
(NCJA), sponsor of the seminar, explained that the regional seminars are part of a follow-
up to the NCJA’'s 1985 report, State Laws and Procedures Affecting Drug Trafficking
Control: A National Overview. While the original study documents existing and pending laws
and procedures in the area of drug laws enforcement, the seminars provide a means for
hearing from individuals, including judges, legislators, policymakers, prosecutors, and
enforcement officials, who are developing and implementing the procedures. The purpose of
the seminars is to provide an opportunity for participants to learn about programs and
procedures that have worked--or have not worked--in other states. Both the 1985 study
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and the seminar series have been funded through grants from the U. S. Department of
Justice.

She noted that some changes in the program schedule and agenda were necessary
because bad weather had forced a number of speakers and participants to cancel or delay
their arrival. The primary agenda change was the combination of the sessions on
racketeering and forfeiture into one, longer segment of the program.

RICO and Forfeiture

The panel on Racketeer Influenced and Corrupt Organizations (RICO) legislation and
forfeiture provisions was moderated by Chief James Nursey of the Thornton Police
Department in Colorado. Other panelists were Gary L. Conover, assistant attorney general
in the Florida Department of Legal Affairs; Arzo Carson, director of the Tennessee Bureau
of Investigation; Cuyler Windham, assistant director of the North Carolina Bureau of
Investigation; and Commander Arthur Nehrbass of the Metro Dade Police Department in
Miami, Fla.

Nursey outlined some of the issues related to civil, ¢riminal, and administrative
forfeiture. Many officials prefer to use civil forfeiture, he said, because the burden of
proof--"preponderance of evidence"--is less than is needed in criminal forfeiture--"beyond a
reasonable doubt." "Many factors vary in states’ forfeiture provisions, including the types of
property that can be forfeited and types of offenses that are punishable by forfeiture. The
purpose of forfeiture often is not clear, Nursey said: is it to punish people for criminal
activity or to raise money for an agency?

States handle investigations of forfeiture and RICO cases differently, Nursey said.
Some have part-time, ad hoc groups of experts for forfeiture cases; others have full-time
professionals who deal exclusively with RICO or forfeiture cases. The Florida attorney
general has an academy of attorneys throughout the state who work solely on RICO cases.

Nursey said that it is impdrtant to keep in mind that RICO and asset seizure and
forfeiture make up only one component of the overall effort against drug abuse.

Conover opened his presentation by saying that the first question regarding forfeiture
is "Why pursue forfeiture?" The answer, he said, is that "if you don’t include that
(forfeiture) as a component of your law enforcement efforts, they will not be successful.”
Money that is funneled into legitimate businesses increases drug traffickers’ ability to
conceal and continue their illegal activity, he said. Merely placing.drug traffickers in
prison will not change their behavior, because “the profits of the crime will continue to be
a motivating factor to continue their-operations" once they are released, Conover said.

Furthermore, drug money corrupts legitimate officials and citizens, Conover said. If
drug traffickers continue to profit from their activity, communities, families, and the
economy will suffer substantially. Conover said that it is difficult to target the profits
involved in drug trafficking and offered a list of components needed for a successful
forfeiture program:

o Adequate tools. "If you don't have effective statutes, you can’t do the job," he said.

o Committed law enforcement officials.
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o Training for police officers and attorneys. Financial investigation is a new area and
requires a whole new expertise, he said. Potential law enforcement officers should be
committed and willing to learn new things. Attorneys should be willing to cooperate with
police officers on a day-to~day basis and should be willing to investigate forfeiture cases
intensively. .

o Cooperation of all people and agencies involved in financial investigations.

o Good cases. Officials need to put time and effort into investigations to develop
strong cases, he said.

Conover said that states should adopt provisions for contraband forfeiture, real
property forfeiture (provided for under RICQ), and freezing assets. Civil forfeiture is better
than other types because it is more flexible and has a lower burden of proof, and because
certain constitutional provisions do not apply in civil cases.

Officials also need to be able to monitor currency transactions, Conover said, because
"the name of the game in drug trafficking is ‘hide the money.™

Carson discussed the use of administrative forfeiture, which has been the most popular
type of forfeiture in Tennessee since the early 1970’s. While administrative forfeiture has
some advantages, Carson said, "you must keep in mind that administrative forfeiture is not a
quick fix related to forfeiture actions."

As a district attorney, Carson’'said, he handled cases for local police agencies and
found that police investigations often are inadequate as they relate to forfeiture of
" property. There is a vast difference between the type of evidence required to trace assets
and the type of evidence required to prosecute an offender, he said, and “failure to realize’
that will always result in a weak forfeiture case."

Carson contrasted administrative forfeiture with judicial forfeiture. In judicial
forfeiture, he said, judges apply strict rules of court procedures and evidence and eliminate
evidence that is not competent. Administrative forfeiture, on the other hand, involves a
less formal proceeding, and a lot of evidence that would not be accepted in a judicial case
can be presented. A disadvantage to this process is that all the evidence from the case
goes before an appeals court. If the appeals court identifies a large amount of incompetent
evidence, it may send the case back.

Another problem with administrative forfeiture is that they often are not decided for a
long time. Carson said that statutes should require a decision within 30 days, because
otherwise, forfeiture cases may be given a lower priority than other types of cases. He
added that statutes should make administrative forfeiture procedures more precise and more
strict than those involved in judicial cases.

To prevent weaknesses related to administrative forfeiture, police departments and
state agencies should write a base document of procedure to identify how forfeiture cases
will be commenced, Carson said. The document should require an early evaluation of the
items in the seizure to determine whether the action is likely to be beneficial. This should
not be determined solely by the amount of money involved, he said, because the purpose of
a forfeiture is to hurt the offender. Once an agency has decided to pursue a case, it
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should appoint one person to oversee the investigation and procedure until the case is
complete.

Officials should approach an administrative forfeiture just as they would a judicial
forfeiture, Carson said. "Don’t be deceived because it's not judicial; the same safeguards
and procedures must be followed."

Windham said that North Carolina is "the new kid on the block," as it just passed a
RICO statute in 1986. The North Carolina Justice Department has filed one case under the
new statute and probably will file more next month. State officials were not prepared for
the statute when it passed, he said, so they set up a training program. A problem with the
statute is that the state constitution mandates that all funds from forfeitures be deposited
in the state school fund. Windham said that officials in the state are expecting the school
board to file suit to receive all funds forfeited under the new statute, which could limit the
state’s ability to qualify for equitable sharing in federal prosecutions.

However, Windham said that the state attorney general is not concerned with who gets
the money, because the purpose of forfeiture is to “let the bad guys have it," he said.
State officials cannot stop the flow of drugs into the state and cannot buy all the drugs, he
said. Therefore, "the only way we’re going to get the drug trafficker is t0 go into his
pocketbook."

Following the panel presentations, Nursey added that prosecutors, law enforcement
officials, and attorneys need training, but also reorientation and redirection. Examining the
possibility of forfeiture and prosecution under RICO should be a natural response in drug
cases, he said.

H. Allen Moye, assistant district attorney in Atlanta, Ga., said that the sharing process
with law enforcement agencies often creates a severe problem: offlcers may ignore possible
drug charges and instead merely seize a suspect’s car. Nursey responded that agencies can’t
forget the need to pursue criminal charges, and they need to ask whether they are losing
focus and whether the public perceives that they are losing focus.

Nehrbass said that some agencies see forfeiture as an end rather than a means. "If
you use forfeiture, your officers can't become bounty hunters," he said. "There’s nothing
that can destroy a forfeiture statute faster than the legislature’s opinion that it’s made
officers bounty hunters.”

When the issue of paying informants and witnesses in forfeiture cases was raised,
Conover said, "If's just plain a bad idea to pay witnesses, especially on a pecuniary basis.
It destroys their credibility and the credibility of law enforcement officers."

About officers themselves becoming "bounty hunters," Conover said that seizing cars,
boats, and planes alone is not an effective way to combat drug trafficking; drug dealers
consider the loss of such items an expected expense of business. "Some (drug traffickers)
are willing to go to jail as long as they don’t have to give up their investments,” he said.

However, Ron Fields, a prosecuting attorney in Ft. Smith, Ark., said that forfeiture in
small jurisdictions is considerably different from cases in large cities. Big-time drug
traffickers in Atlanta are "far beyond my scope,"” he said. In smaller jurisdictions, it may
not be a bad idea to focus police officers on forfeitures. Seizing a car from a street-level
drug dealer can have a substantial impact on a community, he said, and such a seizuré not
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only can immediately limit a dealer’s ability to distribute drugs, but also can damage his
reputation. In addition, "a car can be an incredible asset to a small police department as
an ordinance vehicle."

Carson agreed with Fields and added that seizing a car from a street-level dealer also
hurts his chances of buying a new car, if financial institutions take note of such actions.

Conover responded by explaining that he does not think that police agencies should not
seize boats, cars, and airplanes; rather, he thinks that agencies need to go further to
become more effective. For example, officials should try to determine how much money
street-level dealers make and enhance their efforts to pursue forfeiture of their illegal
income.

Fields again stated that seizing a car is an effective way of hurting a drug dealer.
Eighty-five percent of drug offenders are given probation, and "we’ve got to hit them
somehow." Forfeiture is something an agency can show the public and use to increase
officers’ morale and confidence, he said.

Windham agreed that RICO and forfeiture statutes, when applied effectively, attract the
public’s attention. He discussed a recent case in North Carolina in which a woman reported
to authorities that her husband was distributing drugs. She said, "I worked hard to pay for
my house and I don’t want it seized because my husband’s dealing drugs." Windham said,
*That’s a credit to the RICO statute: it gets attention."

Financial Investigation Tools

The panel on financial investigation tools, including money laundering provisions and
bank and tax information, was moderated by Clifford L. Karchmer, associate director of the
Police Executive Research Forum. Also participating as a panelist was Gary L. Conover,
assistant attorney- general at the Florida Department of Legal Affairs.

Karchmer said that officials need to ask the appropriate questions when conducting
financial investigations. How much does a dealer make? What are his sources of financing?
What happens to his proceeds? Who benefits from the proceeds? Are financial institutions
or other legitimate businesses involved? Are the profits recycled?

"Without financial investigative capabilities, it’s going to be hard to be very difficult
to go beyond small rings," he said. "Any drug case can be greatly enhanced by adding some

financial emphasis,” such as.asking where the money came from and where it went,
Karchmer said.

Karchmer listed three capabilities that. are useful in financial investigations:

o Paper trail investigations. Investigators should be able to understand the basic paper
flow and investments involved in a drug case. This is not a very difficuit skill, he added.

o Careful financial analysis. Investigators should be able to document an offender’s
unexplainable income. A net worth analysis can document the individual’s legal income and
his excess income, which may be from illegal sources.

o Investigative accountants who specialize in tracing the movement of funds.
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"In general," Karchmer said, "financial investigative evidence seems to provide another
type of circumstantial evidence that can help make a strong case and will help you in an
asset forfeiture." These investigations also offer officials an opportunity to prosecute
suspects under IRS penalties if they can’t prosecute them for criminal offenses. Officials
also can prosecute an individual under both criminal charges and IRS provisions.

Conover said that in Florida, major investigations are handled by a team consisting of
members from the prosecution, the financial investigation and forfeiture process, and the
law enforcement agency involved. On the arrest day, civil attorneys seize the assets that
they can show are linked to the drug enterprise and freeze all other assets.

Every major case in Florida is opened with the.financial component, Conover said.
Officials use the same, simple procedure in every case, and any agency can use the
procedure, he said. First, officials document drug importations and compute the suspect’s
probable drug income, which requires cnly an estimate of the retail cost of the drugs
involved. Next, they identify the suspect’s assets by checking publi¢ records listed under
his name and aliases. Then they examine real estaie public records and other types of
assets. Finally, they compare all this information with the suspect’s legal income to
determine whether the suspect can explain the income legitimately.

Concerning money laundering, Conover said that no single statute can eliminate the
concealment of assets. Enacting and using money laundering statutes is a good method to
uncover income, but it addresses only currency connected with financial institutions.

Conover explained Florida’s law regarding corporate disclosure, which has been useful
in deterring drug trafficking enterprises from moving to the state. Many drug traffickers
invest in real estate under the names of secret corporations located in other countries, so
Florida’s corporate disclosure law mandates that any corporation that purchases real
property in the state must document the owner. If the corporation does not disclose a
name, the state freezes the corporation’s assets and fines the corporation $1,000 a day until
it complies with the law.

Conover said that the Department of Legal Affairs has a staff of 12 attorneys and 23
other employees and investigates about 60 cases at a time, involving 500 to 650 subjects.
The department generates from RICO and forfeiture cases more than its total cost of
operation, which is about $3 million a year.

Electronic Surveillance

The panel on electronic surveillance was moderated by Chief James Nursey of the
Thornton Police Department in Colorado. Other panelists were H. Allen Moye, assistant
district attorney in Atlanta, and Commander Arthur Nehrbass of the Metro Dade Police
Department in Miami, Fla.

Moye began by stating that many electronic surveillance tools are available to law
enforcement officials even in states without electronic surveillance statutes. "People tend to
think that if they don’t have a true electronic surveillance statute, there are certain types
of investigations they can’t conduct," he said, "and that’s just not true." Many types of
investigations involving modern technology do not require use of an electronic surveillance
statute, he said,
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One example of surveillance that does not require court authority under federal law
and Georgia law is consensual monitoring, such as the use of undercover agents with body
bugs or tape recorders, Moye said. Under the federal Electronic Communications Privacy
Act of 1986, tracking devices on cars also are allowed without a court order. However,
officials must obtain a court order before installing pen registers, devices that allow
officials to record the numbers dialed on a particular telephone.

Some areas of the federal law still are unclear, Moye said, but it appears that
computer transactions are covered in the section dealing with electronically-stored
information. If information on a transaction of currency has been stored for fewer than
180 days, officials need only a search warrant to gain access to it. If the data has been
stored for 180 days or more, officials need a court order showing the relevance of the
information.

Georgia’s electronic surveillance statute has two purposes--to protect the privacy of
citizens and to make use of modern methods to detect crime. Moye said the statute is used
often, with very little abuse. Law enforcement officials have worked closely with the state:
legislature to modify the statute to increase its effectiveness.

One problem with electronic surveillance, Moye said, is that officers using surveillance
often become complacent and often give other aspects of an investigation a lower priority.
He said that officials have to realize that electronic surveillance is only one method to
develop a case against a suspect. A problem in Georgia is that there are few officers who

~can interpret intercepted conversations in foreign languages, he said.

_ Electronic surveillance cases encourage and foster coordination among all individuals
involved in an investigation, Moye said. Police need to cooperate with each other to share
background information, and police need to cooperate with dxstnct attorneys, who head
surveillance investigations in Georgia.

Georgia has a great need for manpower in electronic surveillance mvestlgatlons
Atlanta contains one of the largest areas in the world in which individuals can call with no
long distance fee, Moye said, and one warrant can be used to develop cases in several
jurisdictions.

Nehrbass discussed issues surrounding electronic surveillance that officials have faced
in southern Florida. Surveillance operations are tremendously expensive, he said, and
sometimes police do not have support from the public, because "the public has a perception
that police are listening to the whole community." Because of the cost required, Florida
officials use electronic surveillance only when there is no other way to obtain evidence
about a suspect’s activity. Florida’s law enforcement trust fund provides overtime pay and
other costs of surveillance investigations, which often require about 30 officials, Nehrbass
said.

He also addressed the language barrier in electronic surveillance. Many intercepted
conversations in drug cases are in Spanish, and translations by Spanish-speaking police
officers often are not credible in court. Therefore, the department usually hires court-
approved translators to transcribe tapes that will be presented as evidence against an
individual.
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Interception of conversations by a cordless phone is an area that the federal wiretap
law does not address clearly, he said. One could say that a person using a cordless phone
has no expectation of privacy, because his conversation can be picked up as a radio
transmission can, but on the other hand, the person to whom he is speaking may be using a
traditional phone and therefore may have an expectation of privacy, Nehrbass said.

Several participants asked about sources of funding electronic surveillance
investigations. Some states, like Florida, allow overtime pay but not salaries to come from
the law enforcement trust fund. Some states, however, do not permit such funds to any
costs for personnel,

Sentencing

The panel on sentencing was moderated by Joseph W. Dean, secretary of the North
Carolina Department of Crime Control and Public Safety. Other panelists were Circuit Court
Judge Edward D. Cowart, of Miami, Fla.; and Superior Court Judge James E. Findley, of
Reidsville, Ga.

Dean opened the discussion by raising the issue of prison ¢rowding as it relates to
sentencing. "If you catch them, can you do anything with them?" he asked. North Carolina
has determinate sentencing, but the impact of sentences is affected by prison crowding and
a "good time" provision, which, in effect, can reduce an inmate’s sentence by 50 percent.
For each day that an inmate serves, he receives one day of "good time." Moreover, with
emergency release provisions as well, "if a judge wants an offender to serve three years, he
has to give him 10 years."

Officials in North Carolina have drafted a proposal to abolish the good time provision
so all inmates would serve between 83 percent and 100 percent of the sentences that judges
assign. Some officials also .support the creation of a mandatory parole period that would
begin after an inmate is released, Dean said. Under the proposal, an inmate could be sent
back to prison if he violated his parole provisions. For example, a judge could sentence an
offender to two years’ imprisonment and two years’ parole. If he violated his parole
provisions, he .then would serve the remainder of the two years in prison.

Cowart discussed Florida's sentencing guidelines, which have been operative since 1982,
Because of the state’s "basic" and "incentive" good time provisions, it is possible for
incarcerated offenders to spend only 53 percent of the prison time that judges impose. A
further limitation to judges is that although they may impose aggravated sentences, they
cannot use as an aggravating factor any factor that already is considered under the
guidelines. For example, the state supreme court has held that habitual offenses are
covered within the guidelines, so a judge may not impose an aggravated sentence on the
basis that an individual has been charged with previous offenses.

Cowart said that judges in Florida rarely enhance sentences and that sentences under
the guidelines should be increased. He favors abolishing the guidelines because of the
limitations they place on judges. '

Findley explained the sentencing structure in Georgia and said that since the parole
board has the final say in all sentencing decisions and has almost no limitations, trial judges
have very little control over sentencing decisions. Legislation passed in 1986 establishes
stiff mandatory minimum sentences for the trafficking of cocaine, marijuana, and other
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illegal drugs, he said. Sentences are fixed on a sliding scale, with larger monetary penalties
and longer incarcerative sentences required for larger amounts of controlled substances.

Findley said that the incarceration of drug traffickers has little impact on prison
crowding. The maximum penalty for possession of marijuana with intent to distribute is
seven years, but realistically, an offender would serve three years in prison, spend four
years on parole, and pay a fine of up to $10,000. "Mandatory sentencing doesn’t mean
mandatory service," he said. Some offenders wait up to six months in city jails before they
are admitted to prison, he added. To make more room for serious offenders, Findley said
that one option would be decriminalizing possession of marijuana. "We really don’t know
how to deal with it," he said.

Because of the perception that offenders are getting away with light sentences, many
judges, police officers, and citizens feel that offenders are serving time in prison but are
paying no real retribution, he said. The legislature is considering adding prison space, but
Findley said he does not know if more space will solve the problem.

Of the 16 categories of offenders who spend the most time in prison, four are drug
related, but this group compose a small proportion of the total number of inmates, he said..
"The parole board hasn’t given drugs as much weight as other offenses," Findley said. "It’s
my duty to make sure drugs aren’t in the community. Imposing sentences doesn’t
accomplish that." Everyone, not only judges, needs to address the problem of drug abuse,
he said.

Arzo Carson, director of the Tennessee Bureau of Investigation, agreed with Findley
about the limited impact of sentences on the drug abuse problem and said that he thinks
establishing effective statewide education programs is the only answer to the problem. Drug
trafficking is a unique criminal justice problem, Carson said, because both the offender--the
drug dealer--and the victim--the buyer--are willing participants in the crime. Therefore,
the situation cannot be treated in the same way as officials can address other areas of
criminal enforcement, he said.

Cowart added that effective education programs are difficult to establish and fund
because of a lack of support from the general public. "Tolerance is one of the biggest
factors--it (drug abuse) is socially acceptable.”

Intergovernmental Cooperation and Demand Reduction

Panelists on the topics of intergovernmental cooperation and drug demand reduction
were Irvin C. Swank, law enforcement coordinator of the Texans’ War on Drugs; and
Commander Arthur Nehrbass of the Metro Dade Police Department in Miami, Fla. Gwen A.
Holden, executive vice president of the National Criminal Justice Association (NCJA),
introduced the panelists and noted that the NCJA’s 1985 report, State Laws and Procedures
Affecting Drug Trafficking Control: A National Qverview, discusses task forces as a key part
of law enforcement, The report also acknowledges that the problem of drug abuse cannot
be solved without reducing citizens’ demand for drugs.

Swank said that states can hire people and spend money, but they can’t stop drug
trafficking if people want to abuse drugs. The Texans’ War on Drugs, under the Department
of Public Safety, forms community groups in churches and schools throughout the state and
lobbies for stronger laws against drug offenders. As law enforcement coordinator for the
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group, Swank encourages communication between law enforcement officers and citizens and
coordinates training programs for officers.

Nehrbass began his presentation by stating that he is not "anti-task force" but that he
thinks police agencies should evaluate their responsibility in their respective county, state,
or city and make that their first priority. "Anything that detracts from that is taking away
from our responsibility," he said.

Southern Florida is the center of cocaine importation and distribution for the entire
country, Nehrbass said. The U. S. Customs Service, the U, S. Drug Enforcement
Administration (DEA), and the Federal Bureau of Investigation (FBI) have primary
responsibility for controlling drug importation and inajor distribution, while the Metro Dade
Police Department is responsible for controlling retail sales, drug users, and wholesalers.
While the department has written agreements with the DEA and the FBI, "we have to look
at how we’re serving the citizens of Dade County before we get involved in other cases,”
Nehrbass said. "We try to keep away from that *big case’ syndrome as much as we can."

Task forces are good for public relations, because the public perceives that someone is
working on an existing problem, he said, but creating a new agency when there-already are
agencies capable of dealing with a problem often is not the most efficient solution. "Don’t
we have too many agencies working on the same problems already?" he asked. Another
disadvantage of police serving on task forces is that officers may lose their identity,
Nehrbass said. When officers lose their police identity, "we impact what we ought to be
doing adversely." '

The Southern Florida Task Force has been effective in reducing the amount of certain
drugs in the region, he said. Quaaludes are no longer a major problem, and the amount of
available marijuana is decreasing while the price of .that drug is increasing substantially. By
contrast, the price of cocaine is falling dramatically while the purity is rising, because other
countries are overproducing. Although seizures of cocaine have doubled, the problem still is
getting worse, he said.
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Western Region Seminar
Sacramente, Calif.
February 26-27, 1987

The western region includes the states and territories of Alaska, American Samoa,
Arizona, California, Colorado, Guam, Hawaii, Idaho, Montana, Nevada, New Mexico, Northern
Mariana Islands, Oregon, the Trust Territories of the Pacific, Utah, Washington, and
Wyoming.

Opening Session

G. Albert Howenstein, Jr., director of the California Office of Criminal Justice
Planning, welcomed participants to the western region seminar on "State Legislative Options
for Drug LAws Enforcement” on behalf of the state of California and discussed California’s
efforts to develop a statewide strategy to combat drug trafficking, Vance W. Raye,
secretary of legal affairs for the Office of the Governor, added his welcome to the
participants. He noted that California, as a diverse state, has diverse criminal justice
problems, including those related to drug trafficking.

David F. Levi, U. S. attorney for the Eastern District of California, said that drug
abuse is a major threat to the nation and is "completely inconsistent with what we believe
in." The U. S. Department of Justice views drug control as its highest priority, Levi said; it
was the main focus of a recent conference of U. S. attorneys. He said that U. S. attorneys
around the country are willing to work with organizations attempting to combat drug abuse,
but no one entity can solve the national problem. To be effective, any strategy must take
a unified approach. Traditional law enforcement is not the only way to attack the problem,
he said; other techniques, such as educatxon and forfe1ture could be used more extensively
than they currently are.

Gwen A. Holden, executive vice president of the National Criminal Justice Association
(NCJA), sponsor of the seminar, said that the seminar is 2 demonstration of the belief that
"dealing with the drug problem is an intergovernmental affair." She explained that the
regional seminars are part of a follow-up to the NCJA's 1985 report, State Laws and
Procedures Affecting Drug Trafficking Control: A National Overview. While the original
study documents existing and pending laws and procedures in the area of drug laws
enforcement, the seminars provide a means for hearing from individuals, including judges,
legislators, policymakers, prosecutors, and enforcement officials, who are developing and
implementing the procedures. The purpose of the seminars is to provide an opportunity for
participants to learn about programs and procedures that have worked--or have not
worked-~-in other states. Both the 1985 study and the seminar series have been funded
through grants from the U. S. Department of Justice.

Penny Wakefield, NCJA associate director for legal affairs, outlined the agenda and
briefly discussed the topics to be covered in the seminar.
RICO and Assets Seizure and Forfeiture
The panel on Racketeer Influenced and Corrupt Organizations (RICO) and conspiracy
provisions and assets seizure and forfeiture was moderated by Chief James Nursey, of the

Thornton, Colo., Police Department. Other panelists were Cameron H. Holmes, assistant
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attorney general in the Arizona attorney general’s financial f raud division; George J. Doane,
chief of the California Bureau of Narcotics Enforcement; Tom Gruber, district attorney and
president of the Oklahoma District Attorneys Association; and Kent Morgan Salt Lake
County, Utah, deputy attorney.

RICO and forfeiture are different processes, Nursey said, but "they are so closely
related that we need to deal with them together." Some of the factors that vary in states’
forfeiture provisions are the types of forfeiture available, types of property that are
forfeitable, asset tracking, maintenance of seized assets, and sharing of forfeited assets.
Nursey emphasized that forfeiture is only one component of an overall drug strategy, and
law enforcement officials should use it more broadly to develop other cases and to dismantle
criminal organizations.

Holmes said that law enforcement officials in Arizona have developed several large
cases involving organized crime and white collar crime since the state began its forfeiture
program in 1980. Such cases are expensive and time-consuming but often pay for themselves
through resulting proceeds from forfeitures. Officials have been successful in dismantling
organizations such as massage parlors through forfeiture actions, he said. "Forfeiture is the
secret to a real warfare against a criminal entity," Holmes said. He discussed the economic
organization of a criminal enterprise such as a drug trafficking organization and explained
that without financing outside of the structure and money laundering, individuals in the
organization cannot continue to profit from their activity.

Arizona law enforcement officials are attempting to reduce the proceeds of organized
criminal activity by concentrating on the profits rather than the low-level participants, he
said. "Instead of trying to put buyers or prostitutes in jail, we're trying to put their
support mechanisms a few steps back.”

Forfeitures in drug trafficking and other types of cases, such as trafficking of stolen
property, raise legal and ethical questions about law enforcement’s goals and priorities,
Holmes said. There is nothing wrong with law enforcement agencies using the possible
receipt of forfeited assets as an incentive, as long as they keep their priorities in mind, he
said. "If our geal is to bring down a criminal enterprise, we won’t get sidetracked by
making money on the side."

Competitiveness among agencies and questions about priorities also arise in California,
Doane said. "We need to use caution in our forfeiture," he said. "The real purpose is to
hurt the drug trafficker or racketeer--not to make money." The state has adopted a
forfeiture law, effective Jan. 1, 1987, that strengthens previous forfeiture provisions, which
previously were ineffective and enforced rarely, he said. Under the revised law, California
plans to centralize its forfeiture program to train investigators and to gather data useful in
forfeiture investigations, he said.

Doane said that he perceives a trend of decreased forfeiture actions because of the
amount of time and effort required. "We can mandate people to make forfeitures, but if
they are not motivated, they won’t do it," he said.

A past problem related to forfeiture in the state was that law enforcement agencies
received only a small share of forfeited assets. Previously, 50 percent of such funds went
to the Department of Mental Health and the remainder was distributed to agencies and state
funds. Now, however, 65 percent goes to the agency or agencies responsible for the
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seizure; 20 percent to the mental health fund; 10 percent to the prosecutor; and five
percent to a narcotics fund.

Gruber said that in 1985-86, officials in Oklahoma attempted to develop and pass a
RICO statute, but "it went nowhere," partly because "the senate is run by criminal defense
attorneys." The state’s forfeiture provisions involve civil proceedings, but the standard of
proof required to demonstrate that the property was used in connection with a drug offense
is criminal. The "beyond 2 reasonable doubt" standard resuits in many local prosecutors
turning over to federal officials many cases that they otherwise would prosecute on the
state level, he said. .

Pursuing forfeiture under federal provisions is appealing, Gruber said, because it is
easier for state officials and because state and local agencies that participate in
investigations receive a share of the proceeds. However, he added, distribution of proceeds
still sometimes creates competitiveness among agencies. Officials "argue over who gets the
Mercedes--not who will prosecute the case," he said. The receipt of forfeited assets can
serve as an incentive to agencies, Gruber said, but "if we lose sight of the drug prosecution
and the importance of putting the offender in jail," forfeiture becomes less significant.

Morgan said that forfeiture often becomes part of plea bargaining since many
jurisdictions do not have adequate personnel to pursue all potential forfeiture cases.
Forfeiting businesses involved in drug trafficking is difficult, he said, because officials must
show that the illegal activity actually funds the business. For example, a massage parlor in
which prostitution occurs may be closed because the prostitution is the source of the
business’ profit. On the other hand, a restaurant or bar that continually is involved in drug
trafficking on the premises can be sanctioned for such violations, but cannot be forfeited
unless drug sales themselves finance the organization.

Utah is a "pipeline" state, through which drug traffickers travel to distribution points,
Morgan said, and forfeiture can allow officials to seize a car even if they cannot prosecute
the offender.

Currently, all forfeited assets in the state go to the school fund, but beginning June
30, 1987, funds will be distributed to law enforcement, prosecution, and other agencies that
participate in the cases that result in assets seizure and forfeiture.

Following the panel presentations, several participants expressed concern over the time
it takes the federal government to distribute proceeds from forfeitures to state and local
agencies. Some participants said that the potential of forfeitures is extensive, but the
delays in receiving funds affects officers’ morale and lessens the incentive for pursuing
forfeitures.

Alyce H. Hanley, of the Alaska House of Representatives, indicated that Alaska is the
only state without a RICO or conspiracy statute and asked if RICO investigations require
extensive manpower and sophisticated technology. Holmes sesponded that officials can use
RICQ statutes. to develop large, sophisticated cases, but these statutes are only a tool and
may be used in other, smaller types of cases as well. Officials in Alaska probably are doing
all the investigation necessary for such cases, he said, but RICO provisions could be used to
coordinate prosecutions and could reduce the number of trials. "You need more resources
not to have the statute," Holmes said.
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Financial Investigation Tools

The panel on financial investigation tools, money laundering, and bank and tax
information was moderated by Cameron H. Holmes, assistant attorney general in the Arizona
attorney general’s financial fraud division. Also on the panel were Steven V. Giorgi, chief
of the criminal investigation division of the U. S. Internal Revenue Service in Sacramento;
and Brian Taugher, special assistant attorney general in Sacramento,

"Money laundering is the building block that is the most critical in the drug trafficking
process,” Holmes said. "Disposing of assets is the most major day-to~day headache of the
drug dealer.” If officials could brand every dollar that is used in drug trafficking as "bad
money," dealers would no longer have an incentive to continue the activity, Unfortunately,
that is not possible to do, he said, but officials still can find ways to attack the profit
motive associated with drug trafficking.

Similarly, Giorgi said that drug trafficking "is nothing more than a big business"
operated by individuals who are motivated by greed. A large portion of the $100 billion
that is not reported to the IRS each year is profits from illegal drug activity, he said.

The IRS is "more than willing to teach people how to conduct financial investigations,"
Giorgi said. Officials conducting investigations should examine records of suspects and their
associates to determine where the money involved in criminal activity is coming from and
where it is going. Giorgi called the Money Laundering Control Act of 1986, under the Anti-
Drug Abuse Act of 1986, "the most important legislation we’ve seen in a long time." Money
laundering provisions and currency transaction reporting requirements can help uncover not
only narcotics activity, but also other white collar crime and other organized crime. "It's
an extremely effective tool that we can’t wait to fully utilize," he said.

Taugher said that financial investigations are especially important in drug trafricking
cases, because high-level drug dealers are not close to the drugs but are close to the cash.
“If you find the money, you’ll find them," he said. In 1985, California officials pushed for a
state currency transaction reporting statute after a flood of cash, presumably from organized
criminal activity, was detected in the state and after a U, S. Department of Justice study
found that several California banks were not filing forms required under the Bank Secrecy
Act. Another factor in their decision to develop state requirements was the extensive time
involved in receiving federal reports for state investigations, Taugher said.

When the state first considered a money laundering statute, bank officials did not
support any further statutory regulations, Taugher said. They were worried about being
held liable in money laundering cases, about being seen as accomplices to money launderers,
and about having to complete more paperwork. Officials considered the banks' concerns and
drafted state currency transaction reporting provisions requiring banks to file with the state
the same report that they file with the federal government.

The California statute covers more financial institutions than does the federal statute.
"If‘you require some but not others [to file reports], criminals will go to places where they
can get away with it," Taugher said. To address defense attorneys’ fears of being
considered participants in money laundering by accepting payment from individuals involved
in criminal activity, the state included a provision that exempts defense attorneys from
prosecution under the law unless there is evidence that an attorney knew that he was paid
with "bad" money and attempted to disguise it.
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In Arizona, money laundering has been added to the list of offenses included in the
definition of racketeering under the state’s RICO statute, Holmes said. Money laundering
now is the most serious non-murder felony in the state. The state’s attorney general
recently requested that financial institutions file currency transaction reports on cash
transactions that employees have reason to believe may constitute money laundering. Unlike
California’s law, however, failure to file a report is not an offense itself.

Training is available for institutions that want to learn how to detect possible money
laundering violations, Holmes said. States’ statutes and regulations are most effective if
other states’ practices are similar, he said. "It is absolutely abhorrent for one of the states
to become a haven for dirty money," he said.

Bail and Sentencing

The panel on bail and sentencing was moderated by Chief James Nursey of the
Thornton, Colo., Police Department. Other panelists were John A. Dougherty, district
attorney for Sacramento County; Fred Van Valkenburg, democratic floor leader of the
Montana State Senate; David L. Nimmo, associate district judge in Ada, Okla.; and Raymond
Harding, district judge in Provo, Utah.

Nursey said that since many drug traffickers and other offenders easily can make bail
payments of $1 million or more, some officials wonder if detaining offenders before trial is
the only way to assure their appearance in court. He explained that the bail and sentencing
panel would cover pretrial options as well as sentencing in general and would attempt to
determine whether sentencing is actually a deterrent to drug trafficking.

Dougherfy discussed California’s determinate sentencing system, adopted in 1977, which
sets appropriate sentences based on the facts presented and allows prisoners to know how
much time they will serve. Under this system, there are low~-, medium-; and high-base
terms, determined by mitigating and aggravating factors. Enhancements to the base terms
exist for such factors as prior convictions and the use of a firearm in commission of an -
offense.

From 1977 to 1982, Dougherty said, the public perceived a need for tougher penalties
under the determinate sentencing law. As a result, the law has undergone more than 150
revisions since it was adopted, including increased base terms and increased enhancements.
The law also now includes new offenses, such as possession and sale of "rock" cocaine, and
enhancements for the use of minors in a drug offense, prior drug-related felonies, crimes
committed while on bail, and large amounts of drugs involved in an offense.

One result of the changes in the determinate sentencing in California, Dougherty said,
has been a large increase in the numbers of offenders who are incarcerated. Prisons in the
state currently are fiiled 30 percent to 60 percent over their intended capacity. The
number of incarcerated offenders has risen from 21,000 in 1977 to 50,000 in 1985. Some
legislators examining the crowding situation support increased use of "good time" provisions
or decreased use of sentence enhancements, Dougherty said.

Van Valkenburg said that Montana is a large, sparsely populated state with relatively
few financial resources tc address the problems associated with drug trafficking. The
state’s indeterminate sentencing structure is simple, with some minimum penalties and some
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enhancements. The penalty for the sale of any dangerous drug is a minimum of two years
and a maximum of life imprisonment. The maximum penalty for possession of any felony
drug is five years for a first offense, 10 years for a second offense, and 20 years for a
third offense.

Increased penalties for drug offenses has increased the state’s prison and jail
population, Van Valkenburg said; the state prison, with an iniended capacity of 750, now
houses 1,000 offenders, and the population of offenders in pre-release centers has doubled.
Judges are "very aware of unstated pressure to be selective in who they send to prison," he
said, and the public seems to be most concerned about violent crime.

As far as drug laws violations, judges sometimes give repeat drug offenders long prison
sentences, but they usually place first and second offenders on probation, Van Valkenburg
said. Fines sometimes are effective, he said; large fines "slow them down as much as
anything."

Legislation passed in Montana in 1985 requires judges to set bail amounts sufficient in
each case to ensure both the presence of the defendant and the protection of any person
from bodily injury, with consideration of the defendant’s family ties, community ties, and
employment status. The legislation also expands the list of conditions that judges may
require defendants to meet while out on bail; a number of these conditions restrict activities
traditionally linked with drug trafficking activity. For example, defendants may be required
to remain in the custody of a designated person, to abide by a curfew, or to abide by -
specified travel restrictions, all of which would limit severely the mobility necessary to
carry out organized drug trafficking activity. Also under the legislation, defendants may be
required to avoid all contact with potential witnesses who may testify against them, to
refrain from alcohol and/or drug use, or to undergo treatment for drug dependency.

. Bail amounts set in Montana usually do not exceed $50,000, Van Valkenburg said,
except in homicide cases, in which bail sometimes is set as high as $100,000. The state has
a severe bail-jumping statute, which officials "use every chance we get," he said. Bail-
jumping provisions are easy to enforce, he said, because if a defendant does not appear in
court as required, the court has sufficient proof that he has jumped bail.

Concerning prison and jail crowding, Van Valkenburg said that he thinks that the
states have a responsibility to help local governments explore pretrial alternatives to
detention in crowded city jails, such as house arrest.

Nimmo said that Oklahoma is a rural state similar to Montana, with similar problems
related to prison and jail crowding. The state’s sentencing provisions are adequate, he said,
with minimum penalties doubled for second offenses. Under legislation passed in 1986,
persons 18 or older who are convicted of distributing controlled substances to persons under
18 may receive sentences of twice the monetary fines and twice the incarcerative sentences
otherwise authorized by statute.

One problem in Qklahoma is that increased mandatory minimum sentences passed in
Texas for the manufacture of drugs have resulted in many offenders moving their operations
to Oklahoma. Nimmo said that he has doubts about mandatory minimums in jury trials,
because juries may find an offender not guilty because they feel that a mandatory sentence

'is too severe for the offense involved.
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By contrast, the state’s bail provisions need to be strengthened, because bail jumping
is a problem in Oklahoma, he said. There is some question whether the state constitution
permits pretrial detention; officials need clear and convincing evidence that the defendant
poses substantial danger to another person.

Farding discussed Utah’s court-adopted guidelines, which have been in effect since
December 1985. Under the guidelines, felony cases are classified as either first degree, with
a prison sentence of five years to life; second degree, one year to 15 years; or third degree,
five years or fewer. After an offense has been classified by degree, judges consider
mitigating and aggravating factors. Most first-time felonies are second degree offenses; sale
to minors is a first degree felony.

Although there are few offenses that carry mandatory minimum sentences, judges can
impose mandatory minimum sentences for second or subsequent offenses, using as a minimum
half of the minimum sentence, Harding said. For example, for a third degree offense, with
a five-year maximum sentence, a judge can impose a two-and-a-half-year mandatory
minimum,

Legislation adopted in 1986 established severe mandatory sentences for those convicted
of distributing controlled substances on or around school property or to any minor. The
offense carries a mandatory minimum of five years in prison with no parole or suspension of
sentence if the offender would have been charged with a first degree felony if the offense
hiad not involved a minor or occurred on or near school property. If the offender otherwise
would have been charged with less than a fxrst degree felony, the maximum penalty is
increased one degree.

Intergovernmental Cooperation and Demand Reduction Programs

The panel on intergovernmental sharing of resources and information and demand
reduction programs was moderated by Gwen A. Holden, executive vice president of the
National Criminal Justice Association. Other panelists were Neil W. Moloney, director of the
Colorado Bureau of Investigation; David A. Haneline, chief of the investigations division of
the Nevada Department of Motor Vehicles and Public Safety; Rollin Klink, special agent-in-
charge of the U. S. Customs Service in San Francisco; and James C. Day, spec1al assistant
to the U. S. attorney in Sacramento.

Holden explained that the final panel was to be a "catch-all" discussion covering the
need for states and agencies to share resources and information to coordinate law
enforcement efforts against drug trafficking and the need to reduce the demand for drugs
through enforcement, education, prevention, and treatment.

Moloney began by describing Colorado as a mostly rural state, with the exceptions of a
few large urban areas such as Denver and Bouider. The state has 65 counties, several one-
person police departments, and low salaries for police, which contribute to a high turnover
in the law enforcement field. Cocaine and other narcotics are prevalent and available in
the state, and there are few interdiction efforts. There are some anti-drug abuse programs
in the state, but they are concentrated primarily in the Denver area, Moloney said. Large
amounts of drugs pass through the state by highway, rail, and air with little trouble, he
said.
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In general, Moloney said, the drug trafficking business is better organized and better
funded than law enforcement because of a lack of coordination in the state. "The failure of
the state, in my opinion, to coordinate an attack accounts for our severe crime problem," he
said.

However, some interagency agreements do exist. For example, a new interdiction
program at Stapleton International Airport in Denver has resulted in the seizure of $.5
million in cash and more than 500 arrests, Moloney said. Under other agreements, the Drug
Enforcement Administration oversees a task force of six to eight agencies that deals with
narcotics and other areas; the U. S. Marshals Service works with 10 other agencies to
apprehend felon fugitives; and 20 law enforcement agencies work together under a justice
department grant to target drug smuggling by air. In addition, the Colorado Association of
Chiefs of Police is helping to initiate a drug abuse project similar to the Texans’ War on
Drugs.

Some problems have arisen in efforts that do not involve written agreements, Moloney
said. To be effective and avoid problems, officials should make sure that written '
agreements contain specific objectives; effective dates; participating agencies and their roles,
authority, and financial responsibilities; provisions relating to seizure and distribution of
assets; and information on any other areas that could cause conflicts among agencies. The
head agency of a joint project should evaluate the effort at least monthly, Moloney said.

Finally, about demand reduction, Moloney said, "The country is heading toward a ‘lock
'em up’ mentality, but unless we do something early on for prevention, we’re talking about
locking up a whole generation.™ Law enforcement’s first responsibility is to keep people out
of prison and jail, he said, and its second responsibility is to put people in jail or prison if
it fails.

Narcotics task forces in Nevada, a state with two large metropolitan areas and a lot of
rural areas, are very beneficial, Haneline said. One advantage of task force participation is
that experts in drug laws enforcement train officers, who then can assist their respective
agencies in their operations. The easiest way for state agencies to avoid jurisdictional
conflicts is to allow local agencies to participate and share any resulting assets, he said.

Task force agreements should outline salary and overtime compensation, other costs,
responsibility, liability and jurisdictional authority, Haneline said. Agencies can work out
the type of agreement that best suits their needs. He said that assets should be distributed
equally among participating agencies, regardless of manpower, to avoid disagreements.

Klink discussed federal cooperative efforts with state and local agencies and said that
local task forces are crucial to the success of national anti-drug efforts. Federal agencies
supply equipment to local agencies and share forfeited assets with them. QOther joint efforts
in California target money laundering and the smuggling of drugs by aircraft and ships.

Enforcing money laundering provisions is a key to reducing drug distribution in states
and in the country, Klink said. Currency transaction reports are current to about a week,
he said, and the information can be shared with federal and state agencies to assist
investigations of drug trafficking and organized crime.

Day discussed Law Enforcement Coordinating Councils (LECC’s), which he said can
provide useful tools to law enforcement efforts, especially to rural areas. However, he
added, the LECC is "the Rodney Dangerfield of law enforcement--it doesn’t get any respect."
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The purpose of LECC’s is to build mutual trust and respect and improve coordination and
communication among agencies. When LECC’s first were created in 1981, coordination and
cooperation generally were low, Day said, and there were not enough resources or
manpower. Since 1984, however, LECC's have had more participation and have been better
coordinated and more successful.

In California, law enforcement cooperation has improved over the last 10 years, he
said, largely because state agencies’ attitudes toward local agencies have become more
respectful. Coordinated efforts allow agencies to share resources and reduce duplicative
efforts, thereby making money available for other purposes. Each LECC is flexible and "can
be molded to address agencies’ respective needs," Day said.

The northern California LECC has subcommittees that deal with such areas as drug

abuse, white collar crime, and motorcycle gangs. Some of the programs that the LECC
sponsors include training in many law enforcement areas and a drug education summer camp.
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Midwestern Region Seminar
Chicago, Illinois
March 26 and 27, 1987

The midwestern region includes the states of Illinois, Indiana, Iowa, Kansas, Kentucky,
Michigan, Minnesota, Missouri, Nebraska, North Dakota, Qhio, South Dakota, and Wisconsin.

Opening Session

1. David Coldren, president of the National Criminal Justice Association (NCJA) and
executive director of the Illinois Criminal Justice Information Authority, welcomed
participants to the midwestern region seminar on "State Legislative Options for Drug Laws
Enforcement" and emphasized the "urgent need to deal effectively with drug trafficking and
drug abuse." He said that the seminar provided a good opportunity for officials to discuss
legislative and other options for an overall strategy against drugs. Interagency cooperation
is an important component of an effective state strategy, he said; for example, to use _
forfeiture successfully, a state needs strong legislation and specially-trained prosecutors and
other officials.

Anton R. Valukas, U. S. attorney for the Northern District of Illinois, said in his

opening remarks that drug abuse is "the largest single social problem" in the nation. He

said that drug trafficking is a "crime of greed" rather than a "crime of passion"; the only
incentive for the crime.is money. Valukas discussed the increasing use of assets seizure and
forfeiture in drug cases and said that some drawbacks to equitable sharing of resources are
the difficult process involved and delays in the distribution of forfeited assets, Cuoperation
among law enforcement agencies and other criminal justice agencies in northern Illinois is .
strong, he said. Most of the major problems in drug laws enforcement in Illinois need to be
addressed legislatively, he added.

Gwen A. Holden, executive vice president of the National Criminal Justice Association
(NCJA), sponsor of the seminar, explained that the regional seminars are part of a follow-
up to the NCJA’s 1985 report, State Laws and Procedures Affecting Drug Trafficking
Control; A National Qverview. While the original study documents existing and pending laws
and procedures in the area of drug laws enforcement, the seminars provide a means for
hearing from individuals, including judges, legislators, policymakers, prosecutors, and
enforcement officials, who are developing and implementing the procedures. The purpose of
the seminars is to provide an opportunity for participants to learn about programs and
procedures that have worked--or have not worked--in other states. Both the 1985 study
and the seminar series have been funded through grants from the U. S. Department of
Justice. She also discussed future NCJA projects, including a report describing states’
Controlled Substances Acts and a study of treatment programs for drug-dependent offenders.

Penny Wakefield, NCJA associate director for legal affairs, outlined the seminar agenda
and briefly summarized the major topics and issues. She noted that, compared with other
regions, the midwest has little activity in the area of financial investigation.

Assets Seizure and Forfeiture

The panel on assets seizure and forfeiture was moderated by William Doster,
superintendent of the Division of Criminal Investigation of the Illinois Department of State
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Police. Other panelists were Bernard Hoffman, legal advisor for the Illincis Department of
State Police; Tim Mosby, deputy prosecuting attorney in Marion County, Ind.; Mike Robinson,
inspector for the Michigan State Police; John W, Killian, director of the Wisconsin Narcotics
and Vice Bureau; Robert Wilson, chief of criminal investigations for the U. S. Internal
Revenue Service (IRS) in Chicago; and Oscar Simon, supervisor of the Divisional Intelligence
Group of the U. 8. Drug Enforcement Administration in Chicago.

Doster said that asset seizure and forfeiture is a timely issue because the federal
government is encouraging states to use forfeited proceeds to continue existing program
funding. The general attitude in Illinois concerning forfeiture is changing, Doster said;
many people used to think that pursuing forfeitures would detract from the main purpose of
apprehending and prosecuting drug traffickers, but forfeiture has been successful without
adversely affecting other areas of law enforcement. The money furthers law enforcement
efforts, and the offender loses his profits and also may_be imprisoned.

Hoffman stated that a 1982 Illinois statute enhanced the potential of forfeiture cases
by giving the claimant the burden of proving that money or other assets found "in close
proximity" to contraband at the time of arrest are not connected with illegal activity.
Significant increases in the number and size of civil forfeitures has not affected criminal
cases, as some officials had feared, he said. Criminal forfeiture cases held after an
individual has been convicted have "enormous potential," he said. Under a new law, the
Department of State Police is pursuing forfeiture of more derivative assets, such as real
estate. One problem with forfeiture is the long and cumbersome process involved in
receiving funds forfeited in joint efforts with federal agencies, Hoffman said.

Mosby discussed Indiana’s forfeiture statute, which became effective in 1981 but was
not used until about June 1986. Unlike Illinois, Indiana rejected a provision placing the
burden of defense on the claimant and did not include a requirement that assets be in close
proximity to the contraband as long as evidence shows that they are proceeds of illegal
activity. Because all forfeited proceeds go to the state’s school fund, there is little
incentive for law enforcement officers to pursue seizure and forfeiture of money and other
assets under the state provisions, he noted. Such cases require extra time and offer little

‘benefit to law enforcement. However, under federal provisions, funds are placed in a law

enforcement fund, which is used to cover the costs of training and equipment.

Doster added to Mosby’s remarks that people generally work harder when they are
rewarded. Forfeited proceeds enhance undercover investigations and the morale of the
agents involved in such cases, Doster said. Law enforcement officials should place more
emphasis on conducting financial investigations during routine questioning, he said; for
example, officials should seek initial information for future investigations by asking arrestees
about their employment, bank, and investments.

Robinson described Michigan’s administrative forfeiture law, which was patterned after
federal laws and adopted in 1985. Forfeiture cases often are delayed until the criminal case
has been completed. Under the administrative forfeiture process, officials notify the owner
that his property has been seized and that he has 20 days to respond and challenge the
forfeiture. If the owner does not respond, the property is forfeited automatically. If the
individual challenges the forfeiture, he must post bond of $250 plus surety. If he eventually
loses the case in court, he also must pay court costs. Objections that the administrative
procedure violated defendants’ due process rights have been defeated in the courts.
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All forfeiture proceeds go to the seizing agency for further drug laws enforcement;
previously, 75 percent went toward drug enforcement and 25 percent went to substance
abuse treatment services. One drawback to the increased use of forfeiture is that some
agencies focus on pursuing assets and are reluctant to share information Wlth other agencies
because they do not want to share the assets.

Killian said that under Wisconsin’s forfeiture statute, up to 50 percent of forfeitures
can be returned to the seizing agency; the rest goes to the school fund. Law enforcement
agencies may use vehicles for up to one year, sell them, and turn the proceeds over to the
school fund. Since half of the proceeds must go to the school fund, Killian said, there is
little incentive for officers to pursue forfeitures.

Occasionally, civil cases are set aside until the criminal case is completed, but having
the civil case before the criminal case probably benefits the defendant, he said, since
further sources of money and evidence may arise from the criminal case whether or not the
defendant is convicted.

Wisconsin increasingly is concentrating on the profits of illegal drug activity and using
the federal forfeiture statute, under which agencies may receive all forfeited assets, Killian
said. "We can’t believe how much money we are finding is involved in drug trafficking
because the traffickers are investing," he said. All prosecutors in the state are trained in
seizure cases, and agents are becoming more involved in money laundering cases and other
types of financial investigations. One advantage to financial investigations is that they
often identify offenders who agents previously had not suspected, he said.

Wilson said that agencies conduct financial investigations, they should identify their
goals and then determine the best method to achieve those goals. "We have to ask: ‘What
are we trying to do?™" he said. If an agency’s goal is to minimize the adverse impact of
drugs in the community, the agency should focus on the high-level dealers and attempt to
take away their profits however possible. The degree of cooperation between banks and the
IRS in criminal investigations has increased in the past two or three years, Wilson said.
Enforcement of financial regulations requires the involvement of financial institutions, he
said.

The criminal division of the federal IRS offers a one~ to two-week course on financial
investigation techniques to state and local agencies. Law enforcement agents should
consider information obtained during electronic surveillance operations for possible evidence
in forfeiture cases, Wilson said. The course also instructs officials to document the income
of suspected offenders and to use other, indirect methods of proof.

Simon said that, in addition to the problems officials have with state forfeiture
provisions, the federal provisions also have loopholes. Federal agents have the same
incentive as state and local agents to seize assets, he noted. The fedsral law offers
potentially powerful tools, but it requires trained agents to use the provisions effectively.
One potential problem with forfeitures is that a forfeiture case cannot begin until the
criminal case has been completed, giving the suspect time to transfer, sell, and otherwise
conceal assets, Simon said. He offered the following advice to law enforcement officials: -
"Grab it quick and then take him to trial."

Forfeiture is a powerful and long-term method of dealing with drug traffickers, he
said. "Before, people got out of jail, got their money from foreign banks, and were happy
and rich. Now they have to work for a living." Items that are forfeitable under the
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federal law include all controlled substances; raw materials and equipinent; property used to
transport drugs, including vehicles, boats, and airplanes; books, records, and research; and
all monies and other items eéxchanged for drugs.

Electronic Surveillance

The panel on electronic surveillance was moderated by Nolan E. Jones, staff director of
the National Governors® Association’s Committee on Criminal Justice and Public Protection.
Other panelists were Susan C. Weidel, legal counselor for the Office of the Illinois Inspector
General, in Chicago; and Peg Tarrant, assistant district attorney in Milwaukee County, Wisc.

Jones said that the topic of electronic surveillance raises many concerns over the
possible intrusion on citizens’ rights to privacy. State and local agencies must consider the
high cost of surveillance operations and the use of increasingly sophisticated technologies.
However, officials recognize that electronic surveillance can be a potent tool in penetrating
the secrecy associated with drug trafficking, racketeering, and other criminal activity.

Weidel said that electronic surveillance is one of the most emotional issues for
legislators and the public. A problem with attempting to adopt electronic surveillance
provisions and with using such provisions is a lack of understanding among people.
Electronic surveillance "is frightening for people who don’t understand the safeguards," she
said. In Illinois, officials have tried unsuccessfully for several years to adopt an electronic
surveillance statute. Proponents of such a statute initially wanted the statute to cover a
wide range of offenses, including murder, kidnapping, and child sexual offenses, but now
they have narrowed the offenses to four drug offenses in an attempt to pass legislation that
will cover one of the most secretive and important areas of law enforcement.

They also plan to include numerous safeguards, which will make the legislation longer
and more complex, but which are necessary to ensure that the law will not be overly
intrusive, Weidel said. Officials need to discuss the safeguards with groups that have raised
concerns about electronic surveillance in the past, such as the American Civil Liberties
Union, the media, and physicians, Weidel said, Since the Illinois constitution prevents
"unreasonable interception of communications,” state officials are emphasizing the
"reasonableness” of appropriate electronic surveillance investigations.

The legislation is being drafted carefully to include a stringent reporting system,
training standards and courses, and a narrow number of applicable offenses. The legislation
might be more likely to pass if state officials focused on a single electronic surveillance
bill, she said; in the past, several bills have competed against one another in the same
legislative session.

Tarrant said that Wisconsin’s statute, adopted in 1969 and based primarily on the
federal law, is not used very often, partly because such investigations require a lot of time,
paperwork, and additional effort. In order to use the statute, officials must have probable
cause that an interception will provide evidence of the commission of murder, kidnapping,
commercial gambling, bribery, extortion, dealing in controlled substances, felonious computer
crime, or any conspiracy to commit any of these offenses. They also must show that other
types of investigations have failed or are likely to fail, or that they are too dangerous to
try.
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The statute contains strict limitations on, and penalties for, the disclosure of
knowledge relating to intercepted wire or oral communications, as well as severe penalties
for unauthorized surveillance. In addition, the statute mandates that officials carrying out
the investigation must cease interception of unrelated conversations; this type of provision
should be included in any surveillance statute and enforced, Tarrant said.

Tarrant expressed concern over a clause that states that the statute does not "allow
the interception of any wire or oral communication between an attorney and a client." With
the increased number of drug cases involving professionals, Tarrant said that lawyers should
not be excluded from the statute. Under the clause, even if a client waives his
attorney/client privilege, communications between him and his lawyer may not be
intercepted.

Another problem area in the statute is a section that allows officials to place a body
wire on an informant and to listen to the informant’s communications, but does not allow
officials to use such recordings in court. Therefore, an informant may testify about the
activity that has been recorded, but the recording may not be used to show that he is
telling the truth, except in a perjury proceeding,

Bail and Sentencing

The panel on bail and sentencing was moderated by J. David Coldren, NCJA president
and executive director of the Illinois Criminal Justice Information Authority. Other
panelists included Robert H. Dierker, circuit judge in St. Louis, Mo.; Victor Manian, circuit
judge in Milwaukee, Wisc.; William A. Marovitz, chairman of the Illinois Senate Judiciary
Committee; and Sheriff Richard E. Artison, of the Milwaukee County Sheriff’s Department.

Dierker said that sentencing is only one component of the fight against drug abuse in
the United States, because "drugs have become an accepted part of society" and the demand
side also must be addressed. He said that middle-class jurors may be reluctant to support
high penalties for drug-related offenses if they themselves use drugs.

About money that will go to state and local agencies under the Anti-Drug Abuse Act

of 1986, Dierker said that agencies should be cautious, because "where federal money goes,
" federal power often goes." He said that he also is concerned about the increasing use of
sentencing guidelines, because creating a point system to determine sentences "trivializes"
the judicial process. Guidelines may achieve the opposite effect than is desired by
restricting judges who want to hand out harsher penalties than the range determined by the
guidelines allows. In.this way, guidelines may "trap" judges and reduce the potential for
rehabilitation, he said.

The state "certainly is not limp-wristed in authorizing stiff penalties” for drug
offenses, Dierker said. Missouri permits sentencing enhancements and denial of probation or
parole after a second serious drug conviction. Judges in Missouri have enough flexibility in
determining appropriate penalties for drug-related and other offenses, he said. “The goal is
to see that the law is enforced and offenders get what they deserve, and the law does not
preclude that." Dierker said that he doubts that fines are effective, but he want law
enforcement officials to tell him whether or not they are.
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created mandatory enhanced penalties for carrying weapons and selling drugs on school
property. Juveniles 15 to 16 years old who violate the act are transferred automatically to
criminal courts and are tried as adults, Marovitz said.

Artison said that the best way to fight drug abuse, which has been linked to violent
crime, burglaries, and robberies, is to adopt stiff penalties and rigidly enforce them. Too
often, state officials pass legislation increasing penalties for offenses and then congratulate
themselves for solving the problem. However, for several reasons, laws alone cannot reduce
the negative behavior targeted, he said.

First of all, laws are subjected to interpretation by the courts and legal authorities,
and if they are determined to have penalties that are too severe, the penalties often are
used only in the plea bargaining process to obtain a guilty plea to a lesser offense. In
addition, existing criminal laws sometimes immediately counter new laws that are passed.

Another factor that erodes the intent of laws is prison crowding. Under Wisconsin
law, all persons convicted of a felony and sentenced to state prisons are eligible for early
release under a "good time" provision. State law permits the department of corrections to
parole an inmate in the state prison after the inmate has served 25 percent of the sentence
impaosed or six months, whichever is greater. Therefore, actual time served may be reduced
from the sentence imposed by a judge by as much as three-fourths, Artison said.

The reasoning behind the good time provision is that correctional facilities are
intended to rehabilitate offenders and then allow them to contribute to society, Artison said.
However, he suggested that "there is little correlation between obeying prison rules and
becoming a law-abiding, productive citizen on the outside." High recidivism rates support
this view, he added. ’

Artison said that he supports adoption of a "truth in sentencing" law giving drug
dealers priority in the crowded prison system. A special provision could require that drug
dealers serve all time prescribed by trial judges and that offenders not be allowed to plead
guilty to the lesser crime of possession. All statutes and state administrative practices
providing for early release would not apply to those in custody for the sale of cocaine.
Such a measure would be costly but is necessary, Artison said. "American cities are at a
point of no return,” he said. "The cost of doing nothing or ignoring this situation will be
dramatically more if we do not seek new ideas and change old concepts."

Intergovernmental Cooperation and Mutual Aid

The panel on intergovernmental cooperation, sharing of information, and demand
reduction programs was moderated by Richard N. Harris, director of the Virginia Department
of Criminal Justice Services. QOther panelists included Major Thomas Rakestraw, of the
Kentucky State Police; Robert Taylor, Metropolitan Enforcement Group coordinator for the
Illinois Department of State Police; and Major Gene Duckworth, director of the criminal
investigation bureau of the Missouri State Highway Patrol.

Rakestraw said that enforcement of drug laws requires coordinated efforts with
sufficient resources and intelligence. There are numerous formal and informal cooperative
operations involving federal, state, county, and local agencies in Kentucky, he said, some
ongoing and some on a case-by-case basis, Rakestraw emphasized the need for formal,
written agreements for continuing task forces, largely because of the importance of
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While denying bail or probation helps assure a defendant’s appearance in court and
protect the community, state officials also must consider prison and jail crowding, Dierker
said. In order to detain more drug offenders, officials may have to release more serious
offenders, such as convicted murderers, who pose a greater threat to the community.

Manian said that Wisconsin has a lot of the same concerns as Missouri. The
sophisticated business of drug trafficking involves "enormous profits" and "corrupts entire
governments" around the nation, he said. Wisconsin is attempting to fit drug trafficking
offenses into a fair system of sentencing guidelines.

Wisconsin officials have determined that most offenders in the state abuse drugs
themselves and sell them to support their own habit. An estimated 70 percent to 80 percent
of all offenses are related to drugs, he said. Sentencing is a difficult area for state
officials, who have tried the rehabilitative approach and tough sentencing, and "nothing’s
worked yet," he said.

A pretrial detention law in Wisconsin is ineffective and has only been used twice,
according to Manian, because it requires that a full-scale pretrial hearing trial be held
within 10 days and that the actual trial be held within the next 60 days. With a large
existing backlog of cases already, "the manpower and resources needed to use the law is
- overwhelming."

As a result of ineffective pretrial detention provisions, judges in the state often set
bail at an amount higher than they think a defendant can meet in an effort to ensure their
appearance in court and/or to protect the community, Manian said. Some people have
questions about this practice, Manian indicated, but "our goal is to treat everyone fairly" by
protecting constitutional rights but punishing offenders appropriately.

Marovitz agreed that judges and legislators need to balance the interests of society
and individual liberties when considering appropriate sentences and pretrial actions. Illinois
recently passed a constitutional amendment permitting pretrial detention of persons charged
with felony offenses that carry a mandatory sentence of imprisonment when the proof is
evident and the presumption great. Previously, the state constitution mandated that no
person be detained prior to trial except in cases involving offenses punishable by death or
life imprisonment, and judges could only set high bail for "dangerous" offenders.

The legislature also is looking into the possible use of electronic monitoring as an
alternative to jail or prison; a pilot program currently is in effect in the state.

Illinois, which bases the severity of sentences on the amount of a controlled substance
involved in an offense, also adopted legislation in 1986 to lower the amount of cocaine
necessary to trigger harsh penalties for all offenses involving cocaine. Under the new law,
the trafficking of 15 grams of cocaine, rather than the former 30 grams, constitutes a Class
X felony punishable by six to 30 years in prison. Simple possession of cocaine now
constitutes a Class 1 felony if the offense involves 15 grams or more.

Illinois also has adopted legislation dealing with the problem of drug distribution
involving minors. The state has doubled the maximum sentence available for all drug
trafficking offenses in cases in which an offender over age 18 has engaged a minor in the
drug trafficking activity, in an attempt to create "safe school zones." Marovitz said that
the legislation, adopted in response to an increasing dropout rate and widespread drug
availability in the schools, "puts the emphasis where it should be." Similarly, the legislature
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designating a single official to oversee the operation. In general, task forces work best
when they involve only one federal agency, Rakestraw said, because disagreements often
occur among federal agencies involved in joint operations.

The U. S. Drug Enforcement Administration has been particularly cooperative with state
and Incal agencies in Kentucky, he said. The role and jurisdiction of agents who participate
in joint investigations are specified in formal agreements. Several joint operations in
Kentucky concentrate on drug abuse prevention and education, including the Drug Abuse
Resistance Education (DARE) program and the Governor’s Champions Against Drugs program.

Taylor outlined the structure and operations of the Metropolitan Enforcement Groups
(MEG?’s), local units of government formed under Illinois’ Intergovernmental Drug Laws
Enforcement Act. The Department of State Police now oversees 10 MEG’s and six similar
task forces, covering about 80 percent of the state. The units, which enforce only drug
laws, are cost-effective because participating agencies share the expenses of MEG
operations.

One of the benefits for agencies that participate in the MEG’s is that their officers
receive additional training in specific areas of narcotics enforcement, Taylor said, including
the use of search warrants, court documents, electronic surveillance, and informants, After
working with the MEG’s, officers can apply these skills to their respective agencies’
operations.

Taylor also discussed the Law Enforcement Intelligence Network (LEIN), a formalized
data system, based on Iowa’s LEIN, through which agencies exchange information,
concentrating on narcotics data.

Education efforts in the state include a DARE program in which uniformed police
officers meet with fifth and sixth graders and attempt to develop their confidence and
decisionmaking skills. After initiation of a DARE pilot program, vandalism and gang activity
dropped in the district. While this type of effort seems to be effective, "none of these
programs are cheap,” Taylor said. Like other law enforcement efforts, though, these joint
programs involve shared cost and often result in more effective programs,

Duckworth discussed Missouri’s statewide eradication project called Operation Cash
Crop, which is coordinated by the state highway patrol and involves the DEA, the U. S.
Forest Service, sheriffs, and police. The highway patrol operates a toll-free hotline and
coordinates efforts to identify and eradicate marijuana crops around the state. The program
has been more successful each year since it began in 1983, Duckworth said.

Missouri officials also coordinate investigations of clandestine methamphetamine

laboratories, motorcycle gangs involved in illegal drug activities, and the transport of
. cocaine, methamphetamine, and marijuana.
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AGENDA
NORTHERN REGION SEMINAR
"STATE LEGISLATIVE OPTIONS FOR DRUG LAWS ENFORCEMENT"

October 30-31, 1986
Summit Hotel, Hartford, Conn.

Sponsored by:

National Governors’® Association
National Criminal Justice Association

in cooperation with

U. S. Department of Justice
Connecticut Office of Policy and Management,
Justice Planning Division

Thursday, October 30

1:00 p.m. Welcome William H. Carbone
Under Secretary for

Justice Planning
State of Connecticut

Stanley Twardy
U. S. Attorney, Connecticut

1:30 p.m. Program Overview Gwen A. Holden
NCJA Executive Vice President

Penny Wakefield
NCJA Associate Director
for Legal Affairs

2:00 p.m. " Electronic Surveillance Nolan E. Jones, Moderator
. » National Governors’® Association

John H. Stamler
New Jersey

Robert L. Keuch

Pennsylvania
2:45 p.m. Financial Investigation Tools: Robert L. Keuch, Moderator
Money Laundering Provisions Pennsylvania

Bank and Tax Information




3:30 p.m.
3:45 p.m.

5:00 p.m.

Break

Asset Seizure and Forfeiture

No Host Reception

Friday., October 31

8:30 a.m.

9:00 a.m.

9:30 a.m.

10:30 a.m.

Coffee and Danish

Bail

Sentencing

Other Issues: Conspiracy,
Racketeering, Witness Immunity
and Protection, Grand Jury
Procedures, Intergovernmental
Cooperation, Demand Reduction
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Wiiliam P. Breen
U. 8. Internal Revenue Service
Hartford

Martin Marcus
New York

Robert L. Kexich, Moderator
Pennsylvania

Richard T. Carley

_ New Jersey

Henry Carpenito
New Hampshire

Leslie H. Ohta
U. S. Attorney’s Office
New Haven, Conn.

W. Bradley Crowther, Moderator
Rhode Island

Paul Brown
Connecticut

Fernand LaRochelle
Maine

Jay M. Cohen, Moderator
New York

Theodore A. McKee
Pennsylvania

Thomas J. Quinn
Delaware

James Thomas, Moderator
Pennsylvania

Henry Carpenito
New Hampshire




11:30 a.m.

Noon

Review of 1986 Federal Drug Law
and its Impact on States

Adjourn
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Richard T. Carley
New Jersey

Martin Marcus
New York

James K. Knapp
Deputy Associate Attorney General
U. 8. Department of Justice







AGENDA
SOUTHERN REGION SEMINAR-
"STATE LEGISLATIVE OPTIONS FOR DRUG LAWS ENFORCEMENT"

January 22-23, 1987
Hyatt Regency, Savannah, Ga.

Sponsored by:

National Governors’® Association
National Criminal Justice Association

in cooperation with

U. S. Department of Justice
Georgia Criminal Justice Coordinating Council

Thursday, January 22

1:00 p.m. Welcome Henry S. Pinyan
Georgia Criminal Justice
Coordinating Council

Hinton R. Pierce
U. S. Attorney
Southern District.of Georgia

Program Overview Gwen A..Holden
NCJA Executive Vice President

Penny Wakefield
NCJA Associate Director
for Legal Affiars

1:30 p.m. RICO and Conspiracy Provisions; Jim Nursey, Moderator
Asset Seizure and Forfeiture " Florida

Gary Conover
Florida

Arzo Carson
Tennessee

Cuyler L. Windham -
North Carolina

Arthur Nehrbass
Florida
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3:30 p.m.

3:45 p.m.

5:00 p.m.

Break
Financial Investigation Tools:

Money Laundering Provisions;
Bank and Tax Information

No Host Reception

Friday, January 23

8:00 a.m.

8:30 a.m.

9:15 a.m.

10:15 a.m.

10:30 a.m.

11:30 a.m.

Noon

Continental Breakfast

Electronic Surveillance

Sentencing

Break

Intergovernmental Cooperation
and Demand Reduction Programs

Review of Federal Anti-Drug
Abuse Act of 1986 and its
Impact on States

Adjourn
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'Cliff Karchmer, Moderator

Police Executive Research Forum

Gary Conover
Florida

Jim Nursey, Moderator
Florida

H. Allen Moye
Georgia

Arthur Nehrbass
Florida

Joseph Dean, Moderator
North Carolina

Edward D. Cowart

~ Florida

James E. Findley
Georgia

Gwen A. Holden, Moderator
NCJA Executive Vice President

Irvin C. Swank
Texas

Arthur Nehrbass
Florida

Joe D. Whitley
U. S. Attorney
Middle District of Georgia




AGENDA

- WESTERN REGION SEMINAR
"STATE LEGISLATIVE OPTIONS FOR DRUG LAWS ENFORCEMENT"

February 26-27, 1987
Sacramento Inn, Sacramento, Calif,

Sponsored by:

National Governors® Association
National Criminal Justice Association

in cooperation with

U. S. Department of Justice
California Office of Criminal Justice Planning

Thursdav, February 26

1:00 p.m.

1:30 p.m.

Welcome G. Albert Howenstein, Jr., Director
California Office of Criminal Justice
Planning

Vance W. Ray
Legal Affairs Secretary
Office of the Governor of California

David F. Levi
U. S. Attorney
Eastern District of California

Program Overview Gwen A, Holden
NCJA Executive Vice President

Penny Wakefield
NCJA Associate Director
for Legal Affairs

RICO and Conspiracy Provisions _ Jim Nursey, Moderator
Asset Seizure and Forfeiture Colorado

Cameron Holmes
Arizona

Joe Doane
California

Tom Gruber
Oklahoma
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3:30 p.m.

3:45 p.m.

5:00 p.m.

Break
Financial Investigation Tools:

Money Laundering Provisions;
Bank and Tax Information

No Host Reception

Friday, February 27

8:30 a.m.

9:00 a.m.

10:15 a.m.

10:30 a.m.

Continental Breakfast

Bail and Sentencing

Break

Intergovernmental Cooperation:
Sharing of Resources and
Information; Demand Reduction
Programs
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Kent Morgan
Utah

Cameron Holmes, Moderator
Arizona

Steven V. Giorgi
U. S. Internal Revenue Service
Sacramento

Brian Taugher
California

Jim Nursey, Moderator
Colorado

John Dougherty
California

Fred Van Valkenburg
Montana

David Nimmo
Oklahoma

Raymond Harding
Utah

Gwen A. Holden, Moderator
NCJA Executive Vice President

Neil Moloney
Colorado

David Haneline
Nevada

Rollin Klink
U. S. Customs Service
San Francisco



11:30 a.m.

Noon

Review of Federal Anti-Drug

Abuse Act of 1986 and its
Impact on States

Adjourn
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James C. Day
U. S. Attorney’s Office
Sacramento

. James Knapp

Deputy Associate Attorney General
U. S. Department of Justice
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AGENDA
MIDWESTERN REGION SEMINAR
"STATE LEGISLATIVE OPTIONS FOR DRUG LAWS ENFORCEMENT"

March 26-27, 1987
Hyatt Regency Hotel, Chicago, Ill.

Sponsored by:

National Governors’ Association
National Criminal Justice Association

in cooperation with

U. S. Department of Justice
Ilinois Criminal Justice Information Authority

Thursday, March 26

1:00 p.m. Welcome J. David Coldren
Ilinois Criminal Justice
Information Authority

Anton R. Valukas
U. S. Attorney
Northern District of Iilinois

Program Overview Gwen A. Holden
NCJA Executive Vice President

Penny Wakefield
NCJA Associate Director for
Legal Affairs

1:30 p.m. Asset Seizure and " Bill Doster, Moderator
Forfeiture and RICO Illinois
Provisions; Financial
Investigation Tools Bernard Hoffman
Illinois
Tim Mosby
Indiana

Mike Robinson
Michigan

John Killian
Wisconsin
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3:30 p.m. Break
3:45 p.m. Electronic Surveillance
5:00 p.m. No Host Reception

Friday, March 27

8:30 a.m. Continental Breakfast
9:00 a.m. Bail and Sentencing
10:15 a.m. Break

10:30 a.m. Intergovernmental

Cooperation: Sharing of
Resources and Information;
Demand Reduction Programs
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Bob Wilson
U. S. Internal Revenue Service
Chicago

Oscar Simon

U. S. Drug Enforcement. Administration
Chicago

Nolan Jones, Moderator
National Governors’ Association

Susan Weidel

- Illinois

Peg Tarrant
Wisconsin

J. David Coldren, Moderator
Illinois

Robert H. Dierker
Missouri

Yictor Manian
Wisconsin

William A. Marovitz
Hlinois

Richard Artison
Wisconsin

Richard N. Harris, Moderator
Virginia

Thomas Rakestraw
Kentucky



11:30 a.m.

Noon

Review of Federal
Anti-Drug Abuse Act

- of 1986 and Its Impact

on States

Adjourn
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Recorganization Court directed us to act
an C&E's application by June 27, 1985.

C&S petitioned for waiver of the
information requirements of 49 CFR Part
1180, Subpart B. It contends that the
proposed purchase is a minor
transaction involkving terminal track
that would be exempt from Commissicn
jurisdiction under 49 U.S.C. 10807,
However, the exemption is not available
because the transaction is governed by
the MRR. C&E requests that we treat its
proposal as if it were an exemption
request and waive the informatior
requirements of our regulations.

I will grant the waiver petition. CxE's
petition contains the information
required by our regulations.

A copy of verified statements must be
served on the Attorney General of the
United States and the United States
Secretary of Transportation.

It is ordered:

1. C&E's petition for waiver is grnated,
and the proposal is accepted for
consideration. .

1. C&E's petition for waiver is granted,
an the proposl is‘accepted for
consideration.

2. Parties must comply with all
provisions stated above.

3. This decision will be effective on
date it is served. ‘ .

Decided:June 5, 1985. .

By the Commission, Heber P. Hardy,
Director, Office of Procéedings.

James H. Bayne,

Secrelary. .

[FR Doc. 85-13982 Filed 6-6-85: 10:37 am}
BILING CODE T035-01-M .

DEPARTMENT OF JUSTICE -
Office of the Attorney General

Attormey General's Guideiines on
Seized and Forieited Property’

AceNcy: Office of the Attom;ay General.
Justice. ) )
Action: Natice of Department of
Procedures for Seized and Forfeited
Property. )

SuMMARY: This document sets forth the
Department's potlicy under 21 U.S.C.
881(e) regarding the handling of seized
and lorfeited property. It is exempt from
the notice and comment requirements of
the Administration Procedure Act, §
“U.S.C. 553(b) by virtue of 5 U.S.C.
553(a}{2}. The Department of Justice hus
determined that it is not a “major rule"
within the meaning of Executive Order
No. 12291 or a rule within the meaning.
of the Regulatory Flexibility Act, 5
U.5.C. 601(1). :

FOR FURTHER INFORMATION CONTACT:
Director, Asset Forfeiture Office,
Criminal Division, Room 916, Federal
Triangle Building, 315 9th Street, NW..
Washington, D.C. 20530. (202) 272-8420.

ATTORNEY GENERAL'S GUIDELINES
ON SEIZED AND FORFEITED
PROPERTY

L. Statement of Policy

The following guidelines are designed
to implement certain asset forfeiture
provisions of thiz Comprehensive Crime
Control Act of 1984 pertaining to the
disposition of forfeited property, the
management and use of the Department
of Justice Asaets Forfeiture Fund. and
the discontinuance of federal forfeiture
actions to permit forfeiture by State or
lacal procedures.

The statute directs, “The Attorney
General shall ensure the equitable-
transfer. . . of any forfeited property-to
the appropriate State or local law
enforcement agency so as to reflect
generally the contribution of any such
agency participating directly in any of
the acts which led to the seizure or
forfeiture of such property.”

This authority is consistent with the
Department of Justice’s purpose of
promoting cooperative law enforcement
efforts {n drug trafficking-and other -
investigations. The Department intends
to manage its asset forfeiture program in
a manner designed to enhance this
Federal, State and local cooperation.

Title 21, United States Code (U.S.C.),
section 881(e), authariZes the Attorney
General to dispase of forfeited property
by (1) retaining the property for official
use; (2) transferring custody or
ownership of the property to any
Federal, State or local agency pursuant
to the Tariff Act of 1930. Title 19, USC,
Section 18186; or (3) placing the forfeited
cash or proceeds of sale of forfeited
property in an apprapriation called the
Department of Justice Asasets Forfeiture
Fund {hereinafter “the Fund"). A
decision of the Attorney General
regarding placing the forfeited property
into official use or transferred the
property to another agency isnot -
subject to judicial review, :

The Law Enforcement Coordinating
Committee program will inform State
and local law enforcement agencies as
to the procedures for requesting an
equitable transfer of forfeited property.
help facilities the application for
transfer of such property, and see that
the spirit and letter of the forfeiture
provisions of the Comprehensive Crime
Control Act of 1984 are implemented in
each Federal district.

I1, Definitions

A. "Department of Justice
investigative bureau” refers 1o the
investigative unit within the Department
of Justice that participated in-the
investigation and seizure of property
and is responsible for the precessing of
the forfeiture arising from the seizure.

B. “Head of the Department of Justice
investigative bureau” means the head of
that bureawor his headquarters-level
designee. :

C' “Placing propesty into official use”
means use of forfeited property by a
Department of Justice bureau for any
official purpose.

D. “Property” means tangible properly
and cash.

E. “Cash” means currency, negotiable
instruments and securities.

F. “State and local agencies” means
State and local law enforcement
agencies, ]

G. “Appraised value™ means fair
market valué.

I, Uss and Transfer of Forfeited

 Property : )
. A. Retention of Property for Official Use

a. The Attorniey General has the
authority to retain any civilly or
criminally forfeited tangible property for
official use by any Department of Justice.

" bureau. -

2. No forfeited cash, nor any proceeds
from sales of forfeited property may be
transferred to. or retained by, federal
law enforcement agencies under the
provisions of 21 US.C. 881(e) for
disposition of forfeited property.

3. Payment of liens and mortgages
pursuant to an authorization to place
property into official use.

a. Liens and mortgages latively
amounting to less than one third of the
appraised value of the asset and -
totalling less than $50,000 will be paid
Trom the Fund at the request of the head
of the Department investigative bureau.

b. Payments of liens or mortgages
that, in the aggregate, total £50,000 or
greater or exceed one third of the
appraised value of the asset, will be
paid from the Fund at the request of the
Department of Justice investigative
bureau subject to the concurrence of the
Deputy Attorney General.

B. Officicl Use by Department of Justice
Investigative Bureau

1. The Altorney General's authority to
place tangible property into official use
is delegated to the head of the
Department of Justice investigative
bureau, )

a. [n making a decision concerning
placing forfeited property into official
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use, the head of the Department
investigative bureau must cansider the
financial status of‘the Department of
Justice Assets Forfeiture Fund_

b. Exercise of this delegation of
authority is subject to concurrence by
the Deputy Attorney General for all
property appraised at $750,000 or more.

C. Official Use by Other Departme:}t of
Justice Bureaus .

1. If the Department investigative
bureau does not choose to place the:
forfeited property-inta official use, the.
Director. United States Marshals Service
will determine apprapriate disposak
including screening any remaining
property suitable for official use by-
other Department of Justice bureaus.

a. A decision to place such property
into official use ia subject to
concurrence by the Deputy Attorney
General for all praperty appraised at
§750,000 or more. '

= 2 If more than one Department.of
justice component wants ta retain for
?fg_cxa:d use the sam‘g piece of seized and
arfeited praperty..the Deputy Attorney
General will determine which
camponent may place such property in.
official use.

D. Transfer of Property to State or Local
Law EnfomementAgencx‘qs

1. Attorney General's Authority for
Equitable Transfer of Seized Property

a. The Act authorizes the Attorney
General to transfer forfeited praperty to
state.or local law enforcement agencies
that directly participated in the acts
which led to the seizure or forfeiture.

b. Tangible property nof retained for
official use by the Department of Justice
investigative bureau is eligible for
equitable transfer.

c. Where & participating law
enforcement agency petitions {or u share
in the forfeited property, the Attorney
General shall determine an equitable.
transfer of the property that generully
reflects the relative cantribution of the
participating agencies.

2. Procedure for Determining
Equitable Transfer

a. Any state or local law enfarcement
agency that pacticipates in the-acts
leading to a Department of Justice
scizure for forfeiture may file a request
for an equitable transfer of the property.

b. The criteria for determining the-
cquitable transfer of the property will he
the same. for ail requests.

c. In"all cases the final decision-
making autharity rests with the Attomey
General or hia designee.

3. Requests from Participating Law
Enforcement Agencies

1. Within thicty days following the:
seizure for {orfeiture, a state or locul

agency-should submit a written request
for an equitable transfer of the praperty.
subject to forfeiture.

b. Thie request must be filed with the
logal or regional office of the
Department.investigative bureau
responsible for processing the forfeiture.

- ¢. The-request must include the
following information:. .

(1} Identificatior.of the-property
against which: the-claim is:made:

(2);Details regarding the requesting:
agency’s participation. including the:
amount of money and manpower
expended by the state orlocal agencyin
pursuing the case;

{3) A statement.of the.intended-use for
the property:

(4} A designation of the proper fiscal.
officer to whonr cash or check
disbursements:can be-made;

{5} A designation of: the proper official
to whom transfer documents.should: be
delivered by the-United:States;

{8) A designatior of the proper party
to whomnr pessession shauld-be
delivered: ) .-

(7} A statement indicating that the
transfer is ot prohibited under the '
applicable state orfocat lawr

(8} I instances of & joint application
by several state-or local’agencies, the
relative share of each state-orlocal
agency: and

(95 A statement that all fees and
expenses necessary to effect transfer of
title will be paid by or-on behalf of the
requesting agency not later than thie
time of transfer: )

d. The requesting agency must certify
that the information contained in 3(c}{¢-
7} above is true and correct.

e. Property will be transferred only in
cases wiiere the tangible property or
cash will be credited ta the budget of the
state or local agency that ditectly
participated in the seizure or forfeiture,
resulting,in an increase of law )
enforcement resources far that specific
state or lacal agency.

f. An information.copy of any request
will be forwarded to the United States.
Attorney in the district where the
transfer request originated.

4. Procedure for Processing Requests
for Equitable Transfer

a. [n all cases, the Department
investigative bureau fleld unit receiving
the request will prepare-a written report
that will evaluate the degree of
asgistance provided by the requesting
agency or agencies in the underlying
investigation.

b. The equitable share for &
purticipating state ar local agency
shoyld generally reflect the contribution
of the ngency participating directly in
uny of the acts which. led to the seizure

or forfeiture of the-property, including,
but not limited to. the following factors:.

(1) Which agency initiated the cage;; |

(2) Which agency identified the asset: .

(3) The-amount. of money-and
manpower expended by the state or
local agency in pursuing the case;

(4) Whether or not thestate or-local:
agency seized ather assets.during the
course-of the same investigation and
whether-such seizures were made:
pursuant ta-state or local laws.and'

{5) Whether-or not the*state. or focal
agency could have achieved forfeiture
under state-law; with favorable:
coasideratiorr given ta. & state-or local
agency which could have forfeited the
asset(s) onrits.own but joined forces
with the United States to make & more’
effective investigation.

¢. The head af the Department-
investigative bureaw may place tangible
property forfeited administratively or
judicially into officiaf use i casesin
which a state-orlocal agency has filed «
request for an equitable share-of that

property.

{1) In making thix decision; the head
of the Departmentinvestigative bureau
must consider the following factors:

(a) The relative needs of both the
requesting law enforcement agency and
the Department investigative bureau for
the particular asset;

(b) TEe umiqueness of the asset and
the likely ability to secure such an asset
by other sefzures in the near future; )

(c) The relative significance of the
requesting law enforcement agency's.
participation in the case, as well as all
the other factors pertinent to.the
determination of equitable distribution
as set forth in Part [[LB4.c. above;

{d) The potential of, or likelihood that,
the requestling agency will be eligible for
an equitable share of property-from.
additional seizures arising from the
same investigation or from other
seizures in the near future: and

{e) The impact that a decision to place
the property into official use might have.
on Federal, state and lacal relationa in
that District.

§. Decision-Making Authority far
Determining Equitable Transfer

"a. The equitable distribution of an
assel forfeited administratively. with an
-appraised value of $100,000 or less will
be determined by the head of the :
Department investigative bureau.

(1) The Department investigative
bureau's. field unit shall forward its
report andrecommendation to the
bureau head for decision..

{2) In making: this decision. tha head
of the Department investigative buresu
will congider the ceport and
recommendation forwarded by the flald
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unit and issue to the requesting agvm 'y a
writien ruling on the request.

{3) A copy of the decision document
will be forwarded to the United States
Attorney, or to the Criminal Division
section chief in a Criminal Division
case, and to the Director, United States
Marshals Service.

(4} A copy of the decision document
will be made available upon request to
the Director, Asset Forfeiture Office,

b. In the case of all administratively
forfeited property with an appraised
value greater than $100,000 and with all
judicially forfeited property, the |
evaluation and recommendation will be
forwarded to the appropriate Unifed
States Attorney or to the Criminai .
Division section chief in a Criminal
Division case.

(1) The equitable distribution of an
asset forfeited judicially with an -
appraised value of $100.000 or less will
be determined by the United States
Attorney or the Criminal Division
section chief.

(2} In making this decision. the United
States Attorney or section chief will
consider the reports and
recommendations forwarded by the
head of the Department of Justice
investigative bureau and will consult

_ with the United States Marshals Service.

(3} A copy of the decision documient
will be forwarded to the Department of

* Justice investigative bureau, the

Director, United States Marshals Service
and the Director, Asset Forfeiture
Office.

c. In the case of all property with an
appraised valué greater than $100,000,
the United States Attomey-or section
chief will forward the evaluation and
recommendation of the Department
investigative bureau, along with his own
recommendation, to the Director, Asset
Forfeiture Office, who will determine
the equitable distribution of those
assets.

{1) In making this decision, the
Direstor wiil consider the reports and
recommendations forwarded by the
head of the Department of Justice
investigative bureau and the United
Slates Attorney or section chief and will
consult with the United States Marshals
Service.

{2} A copy of the decision document -
will be forwarded to the Department of
Justice investigative bureau, the United
States Marshals Service and: the United
States Attarney aor section chief.

d. The Deputy Attorney General will
make the final determination of
equitable distribution of any zssei with

.an appraised value of $750.000 or

grester.
(1) The request will be processed as in
5 ¢. abave.

(2) A copy of the decision document
will be forwarded to the Director, Asset
Forfeiture Office, the Director, United
States Marshals Service, the United
States Altorney or section chief and the
Department of Justice investigative
bureau.

e. In all cases in which judicially
forfeited property is located in a judicial
district other than where the judicial
proceedings are taking place, the party
determining the equitable distribution
must consult with the respective United
States Attorney prior to determining
equitable distribution.

8. Proceeds Placed in the Department
of Justice Assets Forfeiture Fund

a. If the federal forfeiture action is not
deferred, and the property is not placed
into official use or transferred to a'state
or local agency, it will be sold and the
net proceeds of sale will be placed in

_the Assets Forfeiture Furnd.

b. Farfeited cash will be placed in the
Assets Forfeiture Fund.

c. All Department of Justice bureaus
will promptly notify the United States
Marshals Service of any facts affecting
seized property. Some relevant facts
would include bills, i invoices, orders of
mitigation and remission, orders of
sharing with statg or local agencies,
orders of designation for official use by
Department of Justice components, and
appraisals. Based upoa these and other
factors, the United States Marshals
Service should appropriately dispose of
the property.

7. Disposition of Forfeited Property

a. State or local agencies may share in
seized and forfeited tangible property,
and seized and forfeited cash.

b. Any property that cannot be used
for law enforcement purposes must be
liquidated.

¢. Where tangible property is
transferred te qualifying state or local
agencies, monies from the Assets
Forfeiture Fund will not be used to pay
liens or mortgages on the property, to
equip the property for law enforcement
purposes, or to pay salaries.

d. The recipient state or local agency
must pay the valid liens and mortgages
on the forfefted tangible property prior
to the transfer of such property.

e. The recipient state or local agency
may be required to pay direct expenses
pertaining to the seizure prior to the
transfer of tangible property.

f. In the event of an interlocutory sale
of property pending forfeiture, the
Director, United States Marshals Service
first must consult with the United States
Attorney, Criminal Division section
chief or the Director of the Asset
Forfeiture Office in the case of judicially
forfeited property, or the head of the
pertinent Departmen! investigative

buresu in the case of administrative .
forfeitures. to determine the status of
any state or local law enforcement

agency requests for equitable sharing.

IV. Department of Justice Assets
Forfeiture Fund

A. Administration of the Fund

1. The Attorney General delegates the
sdministration of the Department of
Justice Assets Forfeiture Fund to the
United States Marshals Service. It will
operate under guidelines developed by
the Subcommittee on Asset Forfeiture of
the Department's Forum for Cooperative
Strategy and in accordance with
Department of Justice financial
management polity.

2. The United States Marshals Service
will submit to the Deputy Attorney
General on a quarterly basis a financial
statement as to the current status of the
fund.

3. Copies of the quarterly Umled
States Marshals Service statement will
be provided to the Federal Bureau of
Investigation, Drug Enforcement
Administration, Immigration and
Naturalization Service and the Asset
Forfeiture Office to assist the recipients
in making decisions as to the use and
transfer of forfeited property.

B. Payments Allowable Under -
Department of Justice Assels Faq'etture
Fund

1. Forfeiture cash and praceeds from
the sale of forfeited property are to be
deposited in the Department of Justice
Assets Forfeiture Fund.

2. Money from the Fund may be used
for the following:

a. Payment of liens and mortgages
pursuant to an order of remission or
mitigation:

b. Payment of liens and mortgeges
pursuant to an order to place into
official use.

¢. Payment of liens and mortgages
pursuant to court order.

d. Payment to equip, for law
enforcement purposes, conveyances
placed into official use by the Drug
Enforcement Administration, and the
Immigration and Naturalization Service.

e. Payment of awards;

f. Purchase of evidence: and

g. Reversion to the United Slates
Treasury at the end of the fiscal year of
all amounts in excess of $5,000,000.

C. The Following, in Order of Priorilty,
Will Be the Uses of the Forfeited Cash
and the Proceeds of Sale of Forfeited
Property

1. Payment of expenses incurred by
the Department of Justice for the care,
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custody and disposal of the seized and
forfeited property;

2. Payment of expenses incurred by
the Department of Justice in the seizure
and forfeiture of the property;

3. Payment of expenses relative to the
detention, inventory, safeguarding.
maintenance, or disposal of the seized
and forfeited property incurred by state
and local agencies which assist in the
seizure and forfeiture of the property;

4. Payments of orders of mitigation or
remission; :

5. Payments for orders of equitable
sharing with state or local law
enforcement agencies;

6. Payments for liens on vehicles
placed into official use;

7. Payment of awards:

8. Payment to equip, for [aw
enforcement purposes, conveyances
placed into official use by the Drug
Enforcement Administration
Imdmigration and Naturalization Service:
an

9. Purchase of evidence.

D. Limitation on Use of the Fund

1. The Department of Justice Assets
Forfeiture Fund cannot be used to pay
any of the following: -

a. Salaries: and

b. Where property is transferred to
state or local law enforcement agencies,

(;) Liens or mortgages on the property:
an .

(2) Payments to equip the property for
law enforcement purposes.

2. Liens and mortgages shall be paid
from the Fund only.pursuant to an order
of remission or miligatian, an order of
the court, or an order to place the
praperty into official use.

V. Discontinuance of Federal Forfeiture
Actions

A. Deferral of Federal Judiciai
Forfeiture Proceedings

1. A decision to forego an federal
judicial forfeiture proceeding against
any seized asset in favor of a state or
local forfeiture proceeding requires the
personal approval of the United States
Attorney after review of the evaluation
and recommendation of the concerned
investigative bureau.

2 In making this decision. the United
States Attorney must consider the status
of the Department of Justice Assets
Forfeiture Fund.

3. Judicial forfeitures foregone in favor
of state or local proceedings are to be
reported by the United States Attarney
in writing, within five days, to the
Directar, Asset Farfeiture Office.
Criminal Division, United States
Oepartment of Justice, Washington, D.C.
20530.

B. Deferral of Federal Administrative
Forfeiture Proceedings

1. A decision to forego a federal
administrative forfeiture proceeding
against any seized asset in favorof a
state or local forfeiture proceeding
requires the approval of the head of the
Department investligative bureau.

2. In making this decision, the head of
the Department investigative bureau
must consider the status of the Assets
Forfeiture Fund and, where appropriate,
consult with the United States Marshals
Service.

3. Department of Justice investigative
bureaus must develop procedures for
recording these decisions and providing
teparts as required.

VL United States Customs Service
Forfeitures

A. Pursuant to Title 28 United States
Code, section 524(c), all proceeds from
the forfeiture of property under any law
enforced or administered by the
Department of Justice remaining after
payment of expenses for forfeiture and
sale authorized by law are to be
deposited in the Department of Justice
Assets Forfeiture Fund, except to the
extent that the seizure was effected by a
United States Customs Service officer or
that custody was maintaned by the
Customs Service, in which case the
provisions of 19 U.S.C. 1613a (Customs
Forfeiture Fund) shall apply.

B: To the extent that the United States
Marshals Service may have the capacity
to do 30, it may store and maintain
seized property for the Customs Service.

1. Where the United States Marshals
Service maintains custody of property
seized by & Customs officer, the
Customs Service will reimburse the
Marshals Service for the expenses of
such custody prior to the deposit of the
net proceeds into the Custoras Forfeiture
Fund.

2. In instances where proceeds are to
be deposited in the Department of
Justice Assets Forfeiture Fund and the
Customs Service, as a substitute
custodian, has maintaned custody of
property seized by the Department of
Justice, the Department of Justice will
reimburse the Customs Service for the
expenses of such custady.

C. Requests for transfers of forfeited
property by participating stale and local
law enforcement agencies in forfeitures
where the seizure was effected by a
Customs officer of custady was
maintained by the Customs Service
should be directed pursuant to 19 U.S.C.
1616 to the Customs Service for
evaluation and {orwarding to the
Assistant Secretary of Treasury for
Enforcement and Operations with an
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information.copy to the United Stutny
Attorney in the district of seizure.

D. In the event of an unresclved
dispute concerning whether a given
forfeiture constitutes a.Customs or - -
Departinent of Justice forfeiture for
purposes of cash or proceeds
disposition, or for state and.local
transfers. the Deputy Attorney Genayyl
and the Assistant Secretary of Trauaury
for Enforcement and Operations alyl}
resolve the issue. Where approprinta,
they may submit the issue to the
Organized Crime Drug Enforcement
‘Task Force Working Group for
recommendation.

Dated: May 24, 198S.

" Edwin Meaess II1,

Attorney General.
{FR Doc. 85-13641 Filed 6-8-85; 8:45 am|
BILLING CODE 4410-01-M




Amendments to Federal Forfeiture Provisions,
Federal Anti-Drug Abuse Act of 1986

Subtitle D—Assels Forfeiture Amendments Act of
1986
SEC. 1151. SHORT TITLE.

This subtitle may be cited as the “Department of Justice
Assets Forfeiture Fund Amendments Act of 1986".

SEC. 1152, ASSET FORFEITURE FUNDS.

(@)(1) DEPARTMENT OF JUSTICE ASSETS FORFEIT-
URE FunD.—Subsection (c) of section 524 of title 28,
United States Code, is amended—

(2) by inserting at the end of subparagraph (4) of
paragraph (1) the following: “such payments may also
include those, made pursvant lo regulalions promulgal-
ed 'by the Allorney General, that are necessary and
direct program-relaled expenses [or (he purchase or

lease of automatic dala processing equipment (not less

R $48¢ pP
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1 than 90 percent of which ;Lse will be program related),
! 2 training, printing, contracting for services directly re-
3 lated to the processing of and accounting for forfeitures,
4 and the storage, protection, and destruction of con-
5 .trolled substances;’”:
6 (3) by inserting after subparagraph (4) of para-
7 graph (1) the following new subparagraph and renum-
8 bering the subsequent subparagraphs appropriately;
9 “(B) the payment of awards for information
10 or assistance directly relating to violations of the
11 criminal drug laws of the United States;”;
12 (4) by amending newly designated subparagraph
13 (F) of paragraph (1) to read as follows:
14 “(F) for equipping for drug law enforcement
15 functions any government-owned or leased vessels,
16 vehicles, and aircraft available for official use by
17 the Drug Enforcement Administration, the Feder-
18 al Bureau of Investigation, the Immigration and
19 Naturalization Service, or the United States
20 Marshals Service; and’;
21 (6) by striking out in paragraph (4) ‘‘remaining
22 after payment of expenses for forfeiture and sale au-
23 thorized by law’' and inserting in liew thereof *, except
24 all proceeds of forfeitures available for use by the Sec-
25 retary of the Treasury or the Secrelary of the Interior

olR §484 PP
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pursuant to section 11(d)) of the Endangered Species

Act (16 U.S.C 1540(d)) or section 6(d) of the Lacey

dct Amendments of 1981 (16 U.S.C. 3375(d))": and
(6) by striking out paragraph (8) and renumber-

ing paragraph (9) as paragraph (8); and

(&) CusToMs FORFEITURE FUND.—

(1) Section 613a of the Tariff Act of 1930 (19
US.C. 1613a) as added by Pz;blic Law 98-473, s
amended—

(B) by amending paragraph (3) of subsection

(@) to read as follows: |

4“‘(3) fer equipping for low enforcement functions
any governmeni-owned or leased vessels, vehicles, and
aircraft available for official use by the United States
Customs Service; and’’; and

(C) by striking out subsection (h).
(@) Section 613a of the Tariff Act of 1930 (19
U.S.C. 1613b) as added by Public Law 98-573, s re-
pealed.
SEC. 1153. SUBSTITUTE ASSETS.

(a) Section 1963 of title 18 1s amended by adding at the
end thereof a new subsection, as follows:

“(n) If any of the property described in subseclion (a),r

as a result of any act of omission of the defendant—

all cigs pp
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“(1) cannot be located upon the exercise of due
diligence;
“(2) has been transferred. or sold to, or deposited
with, o third party;
“(8) has been placed beyonzé the jurisdiction of the
'couré;
“t4) has been substantially diminished in value;
or -
“(5) has been commingled wilh other property
which cannot be divided without difficulty; |
the court shall order the forfeiture of any other property of the
defendant up to the value of any property described in para-
graphs (1) through (5)."".
(b) Section 413 of title II of the Comprehensive Drug
Abuse Prevention and Control Act of 1975 is amended—
(1) by redesignating subsection ‘“‘(p)” as subsec-
tion “(¢)"; and
(2) by adding a new subsection (p) as follows:
“@) If any of the property described in subsection (a),
as a result of any act or omission of the defenddnt——
“(1) cannot be located upon the exercise of due
diligence;
“(@) has been transferred or sold to, or deposited

with, a third party;



1
2
3
4
5

6

35
“(3) has been placed beyond the jurisdiction of the

court;

“(4) has been substantially diminished in value;
or

“5) has been commingled with other property

which cannot be divided without difficulty;

T the court shall order the forfeiture of any other property of the

8 defendant up to the value of any property described in para-
9 graphs (1) through (5).”.




Relevant Money Laundering Px
Federal Anti-Drug 3huse Act ©

:;\'nb(iﬂ'c H—Moaey laindering Cuntrul dct of 1956
SEC, 1351, SUOKT TITLE.
& This ufblillc may be cited asg the “Mancy
Laundering Canlrol Act of 1935™,
" SEC 1352 SEW OFFESSE PUR LAUNDERING 0F MON-
ETARY [NSTRUMENTS.
fa} Chapler 35 of title 18 Uniled States
Code, it amended by adding al the end
thereof the fallowing:
“K (3538, Lanndering of minciary {nalrements

“tas1} Whoever, knawing that (he proper-
{y {ncalved {n g financial {ransaction repre-
fenls the proceeds of some form of unlaw/ful
actirity, conducts or allempls to conduct
such @ financial lransaction which in fact
{nnolves the procecds of specificd unlawful
activity—

“fA} with the {nicnt to promale the carry-
{ng on of spectfied uniawsul activity; or

“(81 knowing that (he (ransaction {s de-
sigred in whole or (x par{—

“tiJ {a conceal or dizquire the nalure, the
location, Uie source, the ownersiip, or e
control of the proceeds of spectfied unlaofid
actioily; or

“flt) lo avoid a tramsaction reporiing re-
quirement under Slale or Federal law,

shall be sentenced Lo a fine of natl more than
£500,0¢0 or (wice the value of the property
involocd (r the tremrcction, whichever iz
grealer, or {mprizonment for not more than
lwenty vears, or bath.

(23 Whoever lransporis or allempls lo
transpart a monclary (nslrumenl or funds
from a place {n the Uaited Slates lo or
through @ place oulside the United Statlcs or
{o e place {n the United States from or
through a place outs{de the United Stalez—

Al with the {ntext (o promole the carry-
i@ an.of specifled unlawful activity: or

B! knowing that! the monclary {(nefiu-
menl or fundy Involved (m the lranziparta-
lion represent the proceeds of iame form of
unlawyul actlvily and knowing thal such
lmr:zportatiou {s designed {n whale or in
part—

“t{} lo conceal or disguise the nalure, the
location, (he gaurce, the ownership, or the
con_lrol of lhe proceeds of specificd unlawful
activily: or .

"_n'u la aroid a (ransaction repocting re-
quirerten! under Slate or Federal law,
xha.ll be senlenced (o a fine of $500,000 or
tiwice the ralue of the monclary instrument
or /undx invalred in lhe (ranspoctation,
Whicherer iz greater, o {mprisonment for
rol more (han {wenly years, or ball.

161 Whoerer conducts ar allempis (o con-
duct a trarsaction deserited in subsection
lal{u or (aN), or a (ransportalion de-
seribed {n tubacction (alc2i, {3 licdle (o the
Unled States for a ciril penalty of nol mare
than the greater of —

I ke value of the property, funds. or

Hunefery tngleuments involved tn the trans-
aclion; ar

(2! £10,030,

“let As wsed {n this section—

T the tena Kuoweng thal the praperty
feralved (t a financial (ransaclion repee
rents the procecds of ome Jarm of wulawfud
acliete’ means that the persan Luew the
araperty snvalved (i the (ranadefian eefice
1enled groceeds fram same forn, theagh nal
Recessartdy whech barne, af actieily (hat con
tilutes o felouwy undee Stale e Federal laws
tergdedl,ras of wletlice e ol sucl detistfy 1

.o

“t2) the term ‘conducts' includes {nittat-
{ng, concluding, or participating i{x {niliat
{ng, or conciuding a lransaction;

137 the term ‘lransacfion’ {ncludes a pur-
chase, sale, laan, pledye, g/l tranzfer, detiv-
ery, or other disposilian, and with respect Lo
a financial institution fncludes a deposit,
withdrawal, (ransfer belween accounls, ex-
change of currency. loan, erxlernxion of
credit, purchasze or sale of any slock, bord,
cerilficate of deposil, or other manclary {n-
rumenl, or any other paymend, (ransfer, or
detivery by, through, orlo o financial {nsif-
tution, by whatever means effectedy

“t4) the lerm Yinanciel transcctlion’
means ¢ {rangacifon {nvoleing lhe mouve
ment of funds by wire or other means or {n-
volving dne or more monelary {nelruments,
wilch {n any way or devree affects {nter-
state ar foreign commerce, or a {ransacifon
{nvolving the use of a flnanctal {netf{lullion
which {s engaged {n, or the activitier of
which asfect, inlerztale or foreign commerce
{r any way or degree:

"(5/ the lerm ‘maoncfary (nsirumenis’
means coln ar currency of the Uniled Stales
or of any other counlry, lravelers® checks,
personal checks, bank checks, money orderz,
investment securities {n bearer form or olk-
erwise in such form (hat tille therelo passcs
upan dellvery, and megoliable {nstrumentis
{n bearer form or olherwise (n such form
that title therelo passes upon delivery;

{61 the term ‘financial (neiilution’® Rax
the definilian glven that term {n acciion
5312(ai2) of tille 31, Uniled Statex Code,
and the regulalions promulgaled (hereun-
diers
“(7) the lerm ‘speclfled xnlawful eclivlty’
means—

“td) any act ar ecl{vily constiluling an af-
Sense listed {r seclian [961(1) af thic title
except an act which is {ndicladle under the
Currency and Farelgn Trensacilons Reparts
{ng AeC

“(B! with regpect o @ financial (ransac-
{an occurring {n whole or in part {n the
Uniled Siales, an affense againgt & forelgn
nation {(nvclving the manufaciure, {mporia-
tion, sale, or disl{ribuiion of a confrolled
subslance (ax suck lerm (¢ deflned for the
purposes of the Conlrolled Subtlances Acti;

“(C) any acl or acis comstiluling & con-
tinuing criminal enterprise, as that term 2
defined (n seclion 408 of the Conlrolled Subd-
wtances Act 121 US.C 2431 or

“tD! an affcnse under sectlon 152 (relaling
{o concealment of assels; false galhs and
claims: briberys, secllon 21$5 (relaling lo
commissions or gifls far procuring loans),
any of scetiong 540 through $03 (relating (o
certain counterfeiling offenscsd, sectfon S11
(relating (o securilies af Slates and privale
enllticss, sectlon 543 (relaling to smugoling
goods {nis (he Uniled Stales). seclion 644
trefating o publle moaney., property, or
recordsl, secifon 6S§ (relaling (o theft, om-
berzicment, ar misapplicallon by bank off(-
cer or employeel, tectlon 856 (relaling (o
theft or bribery concerning pragrams receie-
{ng Federal fundsl, sectlon 733, 794, ar 732
trefating (o esplonagel, scctlion &75 (refaling
la {nferstale communical{onsl, scctlan 1201
teclating to kidnapingt, section 1202 (relaf-
{ng lo haslage taking/, zecton {3144 trelating
(@ bank fraud!, or seclion 2113 ar 2114 (re-
{atling lo bank and pagttal robbery and thests
aof this tille, secllon 18 of the Arms Erpar(
Cantral Act (22 U.8.C. 27781, teclioit 2 (reflal-
{ng to crim{nal penaltics) of the Export Ad-
mintg(ration Act of 1979 (S0 U.S.C. App.
24011, section 201 {relating (o eringlnal sanc:
(toust of (he {nlernalianal Emergency Eco-
wnatle Powers Aol (50 US.C. 17021, or sec
{iant J (eeflating {0 criminal cialationst of
the Trading with the Enciy Act (50 (.S.C
App 11,

L 4a da._ms aa

ovisions,
£ 1986 -

law fmposing criminal penalticz or afford.
ing cicil remedics {n addition lo those pro-
vided for in this scction

“fef Violations of this teclion may be (n-
vezligaled Sy such componenls of (lhe De-
partment of Juslice az tRe Lllormey Gesteral
may dircet, and by such compancuts of the
Departinen! of the Treasury as the Secrctlary
of the Treasury may direct, as approprialc.
Such authorily of the Sccretary of the Trecs-
ury shall be excrcised {n accordance wilh an
agreement which shall be enlered inta by the
Sceretary of the Treasury and lhe Allarncy
Gerniaral,

“tf) There is extralerriforial jurisdiction
over e canduct prokibiled by lhis secllon
(7%

=(17 the conduct {s by & Uniled Stales ctli-
zen or, {r the case of a non-Uniled Siales
ctilzen, the conduct occurs {n part {n (e
Unitled Slates; and

“t24 the trensaction or zerics of relafcd
{ransactions {nvolves funds or morelary in.
struments of a value exceeding $10,000.

~$ 1957. Engsging In moaetary transac
tions In property derived from speci.
fied unlawiul sctivity

*tal Whocver. {n any of the circumualarnces
sed forth {n subscction (i, knowingly cn-
gages or altempls (o engage {n @ monclan
tranzaction {n criminally derived properis
af a value grealer than $10,000 and {2 de
rived from specified unlawsul activily, shal
be punished as provided {n subsection (51,

.. "thit1} Except as provided in paragraph

(24, the punishment for an affense undér this
section it & fine under tlle 18, Uniled Stlalc: -
Code, or {(mprisonment for nol more thar
len years ar bath.

“2§ The cour{ may {mpase an allernal.
fine ta that {mposable under paragraph (1.
of nol more (han twice the amount of th
criminally derfved property {nvalved (n th
{rangacifon,

“te) [n & prasecution for an offcnse undc
thiz sectiaon, the Gavernmen! (s nal require
Lo prave the dafendant knew thal the offens.
Srom whick he criminally derloved propert:
toae derived was specified unlawful activily

“{d} The circums{ances referred {o {(n sut
gectfon (al are—~

“t{} that the offense under this zecilor
lakes place {n the Uniled Stales or {n th
special maritime and territorial jurisdiction
of the Unlted States; or

“r2] that the offense under this zectio
takes place outlside the Untled Slales am
auch tpectal furisdiction, bul the defendan
{2 @ Uniled Staics person las defined in 1cc
tion 3077 of this Utle, bul excluding he clas
deseribed (n paragraph (21¢DI of such scc
tianl.

~te! Violatians of hig seclian may be (n
vesllgated by such componenis of lke-D¢
partmend{ of Justice as (Ae Allormey Genera
may direct, and bdv such companen(s af th
Department of the Treasury as the Secrefar
aof the Treasury may direct, as approprialc
Such authorily of the Sccrefary of the Treas
wry shall be exercised in accordunce with a.
agrecment which shall be entered {nta by th
Scerctary af (ke Treasury and the Allorce
General

“1f! As used (n his zection—

“t{} the lerm ‘manclary (ransactior
means the depasil, withdrawal, (rarafer, o
erchange, {n wr «ffecting (nlersiale or fu
eiun cammerce, uf funds or @ monelary (r
slrumenl (as defined for lhe purposes of sul
chapler I of chapter 53 of tille 11 G-
thrauvh, or (0 a financial {nylitulion (us d.
fined tn secttan §1L2 of title JLE;

21 the term crintinally derlved propeet
means qny propecly canglituling, or derie

2 w3 it i




T {3} the lerm ‘specified uniawful cctiuvily’
-has the meaning given that term in scclion
1356 of this tille.”,

(8] The lable of sections at the beginning

of chapler 95 of fille I8 {s amended by
sdding at the end the following new tlemes:

“1956. Laundering. of monelary inslru-
wenis™,

“1957., Engaging’ in manctary transaction”
{n properly desived fram speci-
Sied unlawsul actioily™

SEC. (353 ANENOMEATS 10 TUR &ICHT 1U FINAN-
CLAL FRIVACY 4CT-

(@7 CLARIFICATION OF RICHT OF FLianciat [&-
sruTrons To Reroar Suseccteo  Viotds
11045, —-Scction 1103c) of the Righ! to Fi-
nrancia! Privacy Aot of 1378 ¢{2 US.C
3403(css {2 amended by adding at the end
theveof (Re fotlowing new senlences: “Such
{nformation may fnclude only the name or
other identifying information concerning
any (ndiridual or account {nvolved (n and
the rafure of any suspected illegal activily.
Such (rformation may be disclosed noliwith-
standing any cons{ilution, law, or regula-
lion of any Stale or political subdivizion
thereof to the contrary. Any financial {ngli-
tution, or officcr, employee, ar agenl thereof,
making a disclagure of informatior pursu-
arl to thic subsection, shall nol be liable lo
the customer under any law or regulalion of
the United Stafes ar ary constilulion, law,
or requlatian of any State or political subdi-
wisian thereof., for such disclosure or far any
Jailure Lo notify the customer of such dlaclo
sure”,

(b4 Section £11200) of the Rioht lo Finax-
clat Privacy Act of 1978 (12 US.C 1L
{s amended Sy {rserling (mmedialely before
Uie period at the end thereaf & conuma and
the following: *ercept that a cuwrt shall
kave axiharity (o arder a financial {xsii{u-
tlan, on which a grend fury subpoena for
customer meards has beew” served, ol {o
railfy the customer of the existence of the
subpocna or {nfarmation Lhatl kas been fure
wished o the grand fury, under the clroxme
stances and for the period specified and pur
sudxl ta the procedures establiched (R rec-
ton 1109 of the Right to Financlal Pdcm:v
Act af 1378 €12 US.C 34091

SOC (18L STRINTURING TRANSACTIONS TQ EYADE
:_graﬂmc AEQUIREKENTS PROKIRIT-

(ad In Generat.~Sebchapter If of chapler
$2 of tille 3, Uniled States Code (relating Lo
records and reporis ot monelary inslru-
menls (ransactions/ is amended by adding
el the end thereof the follawing now sections

“F 5324, Structuring transectience le ecade roperting
requlrement grafiblted

“Na persan thall for the purpose of ¢vad-
(g Ue reparting requirements af scection
5112al with respect Lo such lrangactlon—

"1} cause or allemp? (o cause @ domeslic
Nnancial institution to fail to file a report
required under eection 5210al;

12! cause ar allemp( lo cause o damesiic
Anancial (netitution lo file a report te-
quired under section 5313(al (hat conlains a
malerial omfssion or misstalement of fact:
or

(31 atructure or ase{el {n slrucluring, or
allempl Lo slructure ar assist {n structuring,
ary {ransaclion wilh one or more domestic
Ananctal {nelitulians, =

{61 CLERICAL AMENDMENT. -- The table of sec.
{tons for chapter §3 of title 31, United States
Code, 4 amended by addiny «t the cud
thereof (he following new {tem:

"SI Slrucluring Lranaciions fo n:adc re

POFling requircwiend arohtdel.
mef "

- geclion $I17(ds

WEC, 1357, PEXALTY PRUVISIONS

fa) Crvir. Mowey DLNALTY POR STRUCTURED
THANSACTION VIOLATION, ~Scotion §121al of
title 31, United Slates Code, i3 amended by
add{ng at the end hercaf he following new
paragraphe

“1¢} STRUCTURKLD TRANSACTION VIOLATION. —

“lA] PENALTY AUTHORIZED.—~The Sccrelary
of the Treasury may {mpose a civiéd money
penally on any persor whao willfully vialales
anry provisfon of secllon 5324,

(B MASIMUM AMOUNT (INITATION.~TAE
amournt of any clvil money penally imporcd
under sudparagraph (A shall not exceed the
amount of the cains and currency (or such
other monetary {nslruments at the Scerefary
may pretcribel {nuolved in the lranzaclion
with respect lo whick guch penally {3 im-
pozed.

“IC) COORQINATION WITH FORFEITURE PROVI- :

Stod.~~The amount of any civil money penal-
ty imposed by the Secretary under subpara-
graphk (A1 shall be reduced by the amaunt of
any Jorfcilure to the Uniled Stater under
in conmnecliorn 1oflA the
tranzaction with respect Lo which tuch pen-
ally is {mposed.”,

(b7 [eCREASE In AMOUNT OF PriaLTY FOR Ft-
NANCIAL INSTITUTIONS.~—Section $321taltl} of
litle 21, United States Code, {2 amended—

€12 by slriking aul “$10,006™ and inserting
{n leu thereof “the grecler of the amaun!
inol lo exceed £100.0004 involved in the
{rensactiion or £25.000™; and

(2} by striking oul *sccfion SIUS™ each
place guch lerm appears and {nserling {n

ey thereaf “seciiang 5314 and §315°

(c] Sceararx Crvre Mowey Pexitty ror Vio-
LATION OF Scetion $314~Section 5321t of
Ulle 31, Uniled States Cade, {3 amended by
{nserting afler paragraph (44 {2z cdded by
subzection faf af this sectiant the following
RCW paragrapi’

“t5) Forcian ENiNCIAL AGENCY TRANTLC:
170X VIOLATION. ~

“(A] Prxacyr avrnoarzen.~-The Scerelary
of the Treasury may {mpase ¢ civll moncy

penally on any person who willfully violates

any provision of seclifon SI1€

S8 MAXIMUN AMCUNT LIKITATION.—~The
emoun! of any civil money penally (mpozed
under eubparagraph (A7 thall nol excecd—

“({} {n the case of violal{on of such scction
{nvolving @ (ransactiarn, the grealer of—~

=1} the amount (not (o excceed £100.0064 of
{he (ransaction; or

“tlil £25,498; and

€{l] (r the case of violation of such section
{nvalving a failure lo repart the exialence of
an account ar any {dentifying {(nformalion
required (o be provided with respect (e such
accaunl, the grealer of—

“tll an amaunt (nol lo crcced 3100.0007
equal (o (he balance in the accaount al the
time of the wtolalion; or

“tiL} £25,090.".

(d) Scramare Civa, Mowcy Pxatte roa
Nearocat VisTion or Suacuirten, —Sec-
{aa $I2Ltas of Ulle 11, United Stales Code,
iz amended by tnserting after paragraph (51
(as aedded by subscotion tdl of this seclland
the follawing acw pararaghs

62 Neauaewcr. -The Secretary of the
Treazury iy impase a clell money penalty
af nal woce than 3500 an any financtal in-
slitution witteh neglivently violales any pro-.
wistan of U subchaplier e any regulalian
peexerbed under ik qulichapter.™,

te} EXTENSION OF Tir LIMITATIONS
sessuent oF .CIviL PenaLTY.—~Seelion
of tille 11, Uniled States Cade, lz ai
{o read as followx

“the Tise LLIAITATIONS FOR ASSESYMHE.
COMMENCEMENT OF CiVil. ACTIONS = ~

“(1} AsSSESSMENTS.~The Secretary’
Treasury may asess a civil ‘penally
subsection {af al any lime before the
the §-year period beginning on the

* the transaction with respect lo wh

. penally {g gssessed,
“t2) Cive.

commence a ciuil actwn o recouver

ACTIONS, —The Secrelar

penalty asresced under subsection (a/
Ume before the end of the 2-year per
ginning on the later of—
© “tAl the date the penally wag aisc!

“t84 the date any fudgmeént become
i any eriminal action under gectic
tn conneciion with the same tran.
with respect lo which the penally

sexged. =,

£f} CLARIFICATION OF RELATIONSHIP B
Crvit, PeNALTY AND CRIMINAL PENALT
tion $321 of tille 31. United States C
amended by adding af the end ther
follawing rew subscction:

“td) Crixwar Peaacty NotT EXCLU.
Civie Prnatre~4 ofvil money penal
be fmpoted wnder tubseclion fat)
spect o any .violalion of (Ris subx
notwithstanding the fact thal a ¢
penally (s {mposed witk respect Lo th
violation.™,

(gl ANENDKENTS TO CRIMINAL PENAL
cratun Orrexses~Section 5322084 «
31, Uniled Slales Code, {s amended—

114 by striking oul “(Uegal eclivily

{ng {ransactions of” and {nterting

thereof “any illegal activily {nvaloing

(21 by striking out ~§ vcarx and {n
in lieu thereaf ~10 years™,

) CoNroaming  AMENDMENT.—
§3286ci of Hle 31, Unlled Slates C
amended by slriking out “zection §.
and faserting {n liew thereof “subsect
ar (d} of tection SIIT™
SEC 1258 KONETARY TRANSACTION RA!
ANENONENTS,

(a! CLOSELY RELATED £veNTE.—Sectic
of title 31, United States Code, is ar
by edding af the end the following nt

section:

“td} Cumursition of CLOSELY
Evenrs.—The Scerctary of the Treasu.
preseribe regulal{ons under this sect.

Jining the lerm ‘afl one {ime’ for purp

R

subxsection (). Such regwlations may

the cumulation of closcly refaled eue
arder thal suck euveniz may collectit
cangidered (o occur af one {{me for U

poses of subsection (al,”.
54 [NCHOATE OrFfFENSE.~Section 531

of litle 31, United Statex Code, s ame

11} by striking oud “or allempls to

part or have traruportcd. and
t24 by ingeriing *

after “tranzporis™,

(C? TECUNICAL AND CONEQRMING

wenT.—Section §316tale2) of title Jj.
States Code, iy amended by :ilnk:'r
cu

“£5.000°

“£10.000".

and

{ruerting (n

, e ¢bou!. to tran

L
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ELECTRONIC COMMUNICATIONS PRIVACY
ACT OF 1986 — PUBLIC LAW 99-508

dn dct

To emsad title 18, United States Code, with respact to the (ntacveption of certain
commuaications, ethar focms of surveillance, sad for othee purposet.

Be it enscted by the Senate and House of Reprecentatives of the
UmtcdStataafzwmmCengmuammb

SECTION L SHORT TTTLE.

This Act may be cited as the “Electronic Communications Privacy
Act of 19867,

TITLE I-INTERCEPTION OF COMMUNICATIONS AND
RELATED MATTERS

SEC. 161 FEDERAL PENALTIES FOR THE INTERCEPTION OF COMMUNICA-
TI0NS,

(2} Damrrxous.—-(l) Section 2510{1) of title 18, United States

CA)byttn'hngout any communication” end inserting “ tay
m(g)lgmdez"mheuth:moﬁ

epho:

() Section 2510(2) of title 18, Unitad States Code. is unendod
inserting before the samicoloa at the end the fol!am.mz: but
term does not includs any electronic communication”.

(3) Section 2510(4) of title 18, United States Code. is amtended—

by inserting “or other” after “aural™; t.n .
(B) by inserting “, electronic,” aftar “ wire®,

W Sccb.ou 2510(5) of title 18, Umted States Code, is amended in

d:u.n (sXi) by inserting befors the secticolon the following: “or
urnished by such mbocribcr or user for coanection ta tha facilities
o{ such service and used in the ordinary course of its business™,

{S) Section 251(X8) of txtla 18, United States Code, is amended by
m!tnhnz out “identity of the parties to such communicatioa or the

nce,”.

(] Secuon 2510 o{ title 18, United States Code, ia amended—

(A} by striking out “and”™ at the end of peragraph (10%

(Bl by striking out the period at the ead of puunph (11) and
inserting a samcalon in lieg thereaf; and

© by adding st the ead the follovnnr

“(12) “electronic communication’ means any transfer of signs,
signale, writing, imugoes, sounds, data, or intelligence of any
nature tranamitted in whole or in part by & wire, radio, electra-
magnetic, photoalectronic or photooptical system that effects
interatats or t‘cx::‘fl commerce, but does not include—

“{AJ the radio portion of a cordless telephene communics-
tion that iz transmitted between the cordless talephone
handset and the base unity

“(B) eny wire or oral communicxtion;

Q) a0y communication made through a toneoaly

devics; or
(D) eny communication from a tracking davice (aa de-
fined in #eétion 3117 of this title)
“(13) ‘user’ means any person ar entity who—

*(A) uses an electronic communication service; and

“(B} ix duly authorized by the provider of such service to
engage in such use;

“(14} ‘electronic communications system’' means any wire,
radio, electromagnetic, phatooptical or photoelectroaic facilities
for the tra.mmmon of e!ocm:mc cammumauoas. and any

“('mdudmzth'unot’mchconnscuoamu. :
aftae“ .

“(15) ‘electronic communication servics’ means any service
which pravides to users thereof the abxhty,,b send or receive
wire or electrunic communications;

“(16), ‘readily gccessible ta the general public’' means, with
respect to & radic communication, that such communication is
not—

“(A) scrambled or encrypted;

“B) transmitted using modulation techniques whose
esseatial parameters have been withheld from the public
with the intention of presecying the privacy of such commu-
pication;

“(C)mmedout:ubamerorothersxgnalsubadmrytaa
radio transmission;

D) trammxtted over a communication systzm provided
b:l & common carrier, unless the communication is a tone
only eommumcahon, or

mmmdm allocated under part 25,
subpeart D, E,orFofpart'u. orpa:t%oftheauluot‘the
Federal Communications Commission, unless, in the case of
4 communication transmitted on a frequency allocated
under part 74 that ix not exclusively allocatead to broadcast

unharymc;.thacommumtxmunho-wuymme

(1T} ‘elactronic storage’ meang—

“(A) any temporary, intermediate -etorage of & wire oc

ectronic communication madental to '.ue electronic trans-
mission

“(B) any storage of such communicution by en electronic
communication service for purposes of backup protection of
such communication; and

“(18) ‘aczral tranafer’ means & transfer coataining the human
voice at any point between and including the point of origin and
the point of reception.”.

(b) Excrrrions Wiri Resercr 10 ELICTRONIC COMOMUNICATIONS. =~
(1) dsmed on 2511(2XaXii) of title 18, United States Code, is
amen

(A) by striking cut “violation of this subparagraph by a
communication common carrier oc an officer, employee. or
zgcnt thereof” and inserting in leu thereof “such disc

(B) by striking out “the carrier” and inserting in lieu
thereof “such person”; ; and
by striking out “un order or certification under this
ph" ard inserting in lieu thereof “a court order
oc ce ification under this chapter”.
(2) Section 2511(2!&) of title 18, United States Code, is amended by
stnkmg out “or for the purpose of committing any other injurious
ect”.

(3) Section 2511020 ot" title 18, United States Code, is amended-—
(A) by insecting “oc chagcer 121" after “this chapter'’; and

(B} by striking cut “by the second place it appears and
insecting in lieu thereof “, or foreign intelligence activities

conducted in sccordance with cotherwise applicable Federal®

l:.& mvolvmg a foreign electronic communications syatem,

irdng",
(4) Section 25112 of title 18, United States Code, is amended by
adding at the end the foll
“g) It shall not be unlawt \XE under this chapter gr chapter 121 of
this title for any person—

“(Q) to intercept or accesa en electronic communication made
through an electronic communication system that is configured
sa that such electronic communication is readily accessible to
the general public;

“(il ta intercept any  radic communication which is
trnmmxttcd-—-

“(I} by any station or the use of the general gublic,
::!r that relates to ships, aircraft, vehicles, or persons in
istress;

_ MM he anw cavarmmantal law anfarcamant ofvil defanes




system, including police and fire, readily acpessible to the
general public; .

* y a station operating on an authorized frequency
within the bands a{located to the amateur, citizens band, or
general mobile radio services; o L.

“(TV) by any marine or aeronautical communications
system;

“(ii}) to engage in any conduct which~

“1) is prohibited by section 633 of the Communications
Act of 1934; or

“(I0) is excepted from the application of section 705(a) of
?a Communications Act of 1934 by section T05(b) of that

oty

“(iv) to intarcept any wire or electronic communication the
transmission of which is causing harmful interference to any
lawfully operating station or consumer electronic equipment,
to the extent necessary to identify the sourcs of such inter-
ference; or .

“(v) for other users of the sumo frequency to intarcept any
radio communication made through a system that utilizes fre-
&wncia monitored by individuals engaged in the pravision or

e use of such gystem, if such communication is not scrambled
or en

“(h) It shall not be unlawful under this chapter—

“{i) ta use a pen register or a trap and trace device (as those
terms ace defined for the purposes of chapter 206 (relating to
pen registars and trap and trace devices) of this title); or

(i) for a provider of electronic communication service to
record the fact that & wirs or electronic communication was
initiated or completed in order to protect such provider, another
provider furnishing servica the completion of the wire or
electranic communication, or & user of that service, from
fraudulent, unlawfil or shusive use of such service.”.

() TxcrovrcAt, Axo Corrorsang Asaounvts.~—(1) Chaptar 119 of
title 18, United States Cods, is amended—

(A) in each of sections 251K(S), 2510(8), 2510(3Xb), 251(11), and
2511 through 2519 (except secticas 2515, 251&1) and 2515(10)),
by striking out “wire or oral” each place it & (‘mduding in
any section heading) and inserting “wire, oral, ac electrunic” in
lieu thersof; and .

@)'snsecﬁcnmlmb).byinurﬁng“ordec&unh”aﬁu

{2} Tha heading of chaptar 119 of titla 18, United States Code, is
zm.mgod by inserting “and eloctronic communications™ after

wire”.

(3} The item relating to chapter 119 in the table of chapters at the
beginning of past I of title 18 of the Urited States Code is amended
by i ing “and electronic communications”™ sfter “Wire™.

(4) Section 251(5Xa) of title 18, United States Code, is amendad by
striking out “communicationy common carrier” and inserting “
vider of wire oc electronic communication service” in lien thereof.

(5) Section 251U2Xa)D of title 18, United States Code, is
amended—

(A) by striking out “any ¢communication common carrier” and
inserting *“a provider of wire or electronis communication secv-
ice” in lieu thereof;

(B} by striking out “of the carrier of such communication”
ﬁ inserting “of the provider of that service” in Heu thereof;

(C) by striking cut *“: Provided, That said communication
comimon carriers” and inserting “, except thet a provider of
wite communication service to the public” in lieu thereof.

(6) Section 2511(2XaXii) of title 18, United States Code, is
amended——

. (A) by stxiking cut “communication common carriers” and
“prgyiders of wire or electronic communication serv-
ice” in lieu thereof;

(B) by striking out “communication common carrier” "each
place it appears and inserting “provider of wire or electronic
communication service” in liey thereof; and

(C) by striking out “if the common carrier” and inserting “if
such provider” in lieu thereol
() Section 2512(2Xa) of title 18, United States Code, is amended—
(A) b& striking out “a communications commen carriec” the
first place it appears and inserting “a provider of wire or
electronic communication service” in lieu thereof; and
(B) by striking out “a communications common castier” the
:;coudrpla%e it appesrs and inserting “such a provider” in lieu
ereofs an

(C) by striking out “communications commoa carrier’s busi-
ness” and inserting “business of providing that wire or elec-
tronic communication service” in lieu thereof,

(8) Section 2518(4) of title 18, United States Code, is amended—

{A) by striking out “communication common earrier” in both
places it appears and inserting “provider of wire or electronic
communication service” in liey thereof; and

(8) by striking out “carrier” and inserting in lieu thereof
“service provider”™. o

(2) Section 2511 of title 18, United States Code, is amended by
adding after the matarial added by section 102 the following:

“(4Xa) Except as provided in paragraph (U) of this subsection or in
subsaction (5), whoever violates subsection (1) of this section shall be
fined under this title or imprisoned not more than five years, or

bath,

“(b) If the offense is a first offense under paragraph (a) of this
subsection and i3 not for 2 tortious or illegal purpose or for purposes
of direct or indirect commercial advantage or private commercial
gain, and the wire ot electronic communication with respect to
which the offense under paragraph (a) is a radio commmunication
that is not scrambled or encrypted, then—

“(i) if the communication is not the radic portion of a cellular
telephone communication, a public land mobile radio service
communication or & paw service communication, and the
conduct is not that deseri in subsection (5), the offander shall
be fined under this title or imprisoned not more than one year,
or both; and . .

“(ii) if the communication is the radio portion of a csllular
telephone communication, a public land mobils radio service
commuanication or & paging service communication, the offender
shall be fined not more A

“(c) Conduct otherwiss an offense under this subsection that
consists of or relates to the interception of a satellite transmission
that is not encrypted or scrambled and that is tranamitted—

“(i} to & broadcasting station for purposes of ratransmission to
the general public; or .

“Aii) as an audio subcarrier intended for redistribution to
facilities open to theafublic. but not including data trans-
missions or telephone calls,

is not an offenise under this subsection unless the conduct is for the
urposes of direct or indirect commercial advantsge or private

inancial gain,

“USXaXi) If the commtinication ig— .

“YA) & private satellite video communication that is not
scrambled or encrypted and the conduct in violstion of this
chapter is the private viewing of that communication and is not
for a tortious or illegal purpose or for purpeses of direct oc
indirect commercial advantage or private commercisl gain; or

“(B) & radio communication that is transmitted on encies
sllocated under sub D of part T4 of the rules of the Fedaral
Communications Commission that i not scrambled or
eacrypted and the conduct in violation of this chapter is not for
a tartious or illegel purpose or for purpases of direct or indirect
commercial advantage or private commex?'gla&nin.

then the person who engages in such conduct be subject to suit
by the Federal Government in & court of competent jurisdiction.

“(ii) In an action under thig subsection—

“4A) if the violation of this chapter is a firat offense for the
g:x:ou under paragraph (a) of ion (4) and such persoa

no¢ been found liable in a civil action undar section 2520 of
this title, the Federal Government shall be eatitled to appro-
priata injunctive relief; and

“(B) if the violation of this chapter is a second or subsaquent
offense under paragraph (a) of suEsectw‘ a (4) oc such person has
been found lisble in any peior civil action under section 2520,
the person shall be subject to a mandatory $500 civil fine.

*“(b) The court may use any means within its authority to enforce
an injunctioa issusd under paragraph (iXA), and shall impose a civil
fine of not less than $500 for each violation of such an injunction.”.

(e} Excruscvtey or Rournxs Wnd Reserer 10 NIC
Cosamncationa.—Section 251810) of title 18, United States Code,
is arended by adding at the end the following:

“{c) The remedies and sanctions described in this chapter with
reapect to the interception of electronic communications are the
onlﬁudicial remedies and sanctions for nopconstitutional violations
of chapter invelving such copamunicationa,”.

{f) Statx or Movp.~—Paragraphs (a), (b), (c}, and (d) of subsection (1)
of section 2511 of title 18, United States Code, are amended by
striking out “willfully” and inserting in lieu thereof “intentionally’”.

(2) Subsection (1) of section 2512 of title 18, United States Code, is
amended in the matter before ph (a) by striking out “will-
fully” and inserting in lieu thereof “intentionally”.

SEC, 162, REQUIREMENTS FOR CERTAIN DISCLOSURES.
Section 2511 of title 18, United States Code, is amended by adding

at the end the following:

“(3Xa) Except as provided in ph (b) of this subsection, a
peran or entity providing an electrouic communication service to
the public shall not intentionally divulge the coatents of any
communication (other than one to such person or entity, or an agent
thereof) while in transmission on that service to any person or
entity other than an addressee or intended recipient of such commu-
aication or an agent of such addressee or intended recipient.

“(b) A person or entity providing electronic communication
secvicn to the public may divulge the contents of any such
communicatiog—

ﬁt‘l‘(i) aa otherwise authorizad in section 2511(2Xa) or 2517 of this
&
“(i) with the lawful consent of the originator or anv addreaes




SEC. 103, RECOYERY OF CIVIL DAMAGES.

Section 2520 of title 18, United Statas Code, is amended to read as
follows:

“§ 2520, Recavery of civil damages authorized
“(a} In Ganverar.—Except a5 provided in section 2511(2XaXil), an
persan whose wire, aral, or electronic communication is intercep
disclosed, or intentionally used in violation of this chapter may in a
civil action recaver from the person or entity which engaged in that
nq‘lauan such relief as may be u:jfmpriate.
) Retter.—In an action under this section, appropriate relief

includes—
“(1) such preliminery and other equitable or declaratory relief
a3 may be appropriate;
“(2) damages under subsection (¢} and punitive damages in
eppropriate cases; and
3) a reasonsble sttorney’s fee snd other litigation costs
reasonably incurred.

, “le} CoseruraTioN oF Dasacre—(1) In an action under this sec-
tion, if the conduct in violation of this chaptar is the private viewing
of u private satellite video communication that is not scrambled or
encrypted or if the communication is a radic communication that is
transmittad on frequencies sllocated under subpact D of part T4 of
the rules of the Federal Communications Commission that is not
eeal, purpe rposes of direct ar adinect omsmercisl

purpose or for purposes o ar in coom
sdvantage orr lfﬁute commsrcial gain, then the caurt shall assess
21 follows: :

“{A) If the person who engaged in that conduct has not
qul;‘g been enjoined under section 2511(5) and has not been
aund liable in & prior civil action under this section, the court
shall assesy the greater of the sum of actual damages suffered
by the plaintiff, or statutory damages of not less than $50 and

"B : i ho engeged in tha
oa oue prier occasion, the person who eng in that
coaduct has been enjoined under section 2511(5) or has been
found lable in a civil action under this section, the couct shall
assess the greater of the qum of actual damages suffered by the
plaintiff, or statutacy damages of not less than $100 and nat

“é:’xo[;e adszleg‘oo ction under this
any sction under this section, the court may scsess as
damages whichever i1 the greater of—

“{A) the sum of the actual damages suffered by the plaintict
and any profits made by the violator as a result of the violation:

" :

° ;
“(B) statutory damages of whichever is the greater of $100 &
dag for each day of viclation or $10,000.

“(d) Drroese -~ A good faith reliance on—,

(1) & court warrant or order, & grand jury subpoens, s
leggzl)auve authorization, or a statatary authocization;
& request of an investigative ocr law enforcement officer
under section 2518(7) of this title; or '
_"3) & good faith determination that section 2511(3) of this
. title permitted the conduct complained of;
i3 & complete defense aguinst aay civil or criminal action brought
under this chapter or any other lew.

“{e) Laararion.—A civil action uader this section may not be
commenced later than two years after the date upon which
vt!ilehcé::.nz.'mt first has a ressonsble opportunity to discover the

olatiga.”.

SEC. ted. CERTAN APPROVALS BY JUSTICE DEPARTWENT OFFICIALS.

Sectioo 2S1&(1) of title 18 of the United States Code is amended by
striking out “or any Assistant Attorney General” and insecting in
lieu thereof “any Assistant Attorncy General, any acting Assistant
Attorney General, or any Deputy Assistant Attorney General in the
Criminal Divisica”.

SEC. 105, ADD(TION OF QFFENSES TO CRIMES FOR WHICH INTERCEPTION
1S AUTHORIZED,

(a) Wiz axo Owar. Drexcrrrions.~Section 2516(1) of title 18 of
the United Statea Code is amended— )
(Din :)angx:nph <

(A) by inserting “section 751 (relating to escape),” after
“wagenng infocmation),”;

(B) by striking out “2314" and inserting “2312, 2313,
2314, in lieu thereo(;

(Q) by inserting “the second section 2320 (relating o
traflicking in certzin matar vehicles or motor vehicle
ch). section 1203 (relating to h taking), section 1029
refating to fraud and celated activity in connection with
access devices), section 3146 (relating to penelty for failure
to appear), section 3521(bX3) (relating to witness relocation
and sistance), section 32 (relating to destruction of air-
cruft or aircraft facilities),” after “stalen proparty),”;

(D) by insecting “section 1952A (relating to usa of inter-
state cocmmerce facilities in the commission of murder for
Limsl —actias 10299 (rwlatine_ta violent crimes in aid of

65 relating to destruction of an energy facility, and section
1341 (relating to mail fraud),” after “section 1963 (violatioas
with respect to racketeer influenced and corrupt orguniza-
tions)'’; and
@ by—
. (i) striking out “or” before “section 351" and insert-
ing in lieu thereof & comma; and
(ii) inserting before the semicolon at the end thereof
the following: “, section 831 (relating to prohibited
tranwctions involving nuclear materials), section 33
(relating to destruction of motor vehicles or motor
veh_zd?'faahhu). or section 1992 (relating to wrecking

(2) by striking ‘out “oc” at the end of P ph(gh

e Bi0Y inserting after paragraph (g) the foﬁawing:g .

. () any felony violation of sections 2511 and 2512 {relating to
interception and discloaure of certain communications and to cer-
tain intercepting devices) of this title;

“{i) any violation of section 1679a(cX2) (relating to destruction of a’
natural gas pipeline) or subsection (1} or (n) of section 1472 (relating
to aircratt piracy) of title 49, of the United States Code;

“G) any criminal violation of section 2778 of title 22 (relating to
) The Toation oF any osthve

e location of any fugitive {rom justice from an offense
dascribed in thig section; !
Q) by redaigntti&g paragraph (h) as paragraph (I;; and

(A) inserting alter “Atomic Energr*Act of 1954)," the
following: “section 2284 of title 42 of the United States Code
(relating to sabotage of nuclear facilities or fuel),”’;

(B} striking out “or” aftar “(relating to treason),”; and

(C) inserting before the semicolon at the end thereof the
following: “chapter €3 (relating to malicious mischief),
chapter 111 (rehdmi‘ ta destruction of vessels), or chapter
81 (relating to piracy)”. .

(b) InTerczrrion or Etrcizonic CommunicaTiong.—Section 2516
of title 18 of the United States Code is amended by adding at the end
the following: )

*(3) Any attorney for the Government (as such term is defined for
the purposes of the Federal Rules of Criminal *dure) way
autharize ez epplication to & Federal judge of competent jurisdiction
for, and such judge may grant, in conformity with section 2518 of
this title, an order euthorizing or approving the interception of
electranic communications by an investigative or law enforcement
officer having respansibility for the investigntion of the offense as ta
which the application is made, when such interveption may provide
ot has provided evidence of any Federal felony.”.

SELC, 166, APPLICATIONS, ORDERS, AND DMPLEMENTATION OF ORDERS.

(2} Pracz or Autiorczon INTERcxrmioN.—Section 25183) of title
18 of the United States Coda is amended by inserting “(and outside
that jurisdiction bat within the United States in the case of & mobile
interception devics authorized by a Federal court within such juris-
diction)” after “within the territarial jurisdiction of the court in
which the judge is sitting”.

(b) Renvauestnet rox AssaTanCr~Section 2518(4) of title 18 o
the United States Code is amended by striking out “at the prevail-
ing rates” snd inserting in lieu thereof “for reasonable expense:
incurred in providing such facilities or sssistanca’.

(e} Cosmmiczmayy or TrixtY-Day Prriop anD PoeTronNeMENT OF
MiozaTioN.—Section 251%(S) of title 18 of the Unitad States Code
iz amended-— .

(1) by inserting wfter the first sentence the following: “Suct
thirty-day period begins on the earlier of the day on which th
investigative or law enforcement officer first begins to conduc
an interception under the order or ten dayu after the order i
entered.”; and

(2) by adding at the end the following: “In the event th
intercepted communication is in a code or foreign language, ane
an expert in that foreign language or code is not ressonabl:
available during the interception period, minimization may b
sccomplished as scon as practicable after such interception. A
interception under this chapter may by conducted in whole or L
part by Government persoanel, or by an individual operstin
under & contract with the Governmeas?, acting under the supe:
vision of an investigative or law enforcement officer authorize
ta conduct the interception.”.

(d) ALTeanATIVE To Designative Sexcoric Facitrmes From Wie
CoMMUNICATIONS ARX 170 BE ~—(1) Section 2518(1XbX{
of title 18 of the United States Code is amended by inserting “excey
18 provided in subsection (11)," before “a particular description

(2) Section 2518(3Xd) of title 18 of the United States Code
ltn}:xmded by inserting “excapt a4 provided in subsection (11),” befo
“there is”,

(3) Section 2518 of title 18 of the Unitad States Code is amended !
adding at the end the following:

“(11) The requirements of subsections (1XbXii) and (3Xd) of ¢+
section relating to the specification of the facilities {rom which,
the place where, the communication is to ba”intercepted do n



eral, the Deputy Attorney General, the Associate Attorney
General, an Assistant Attomey General, or an acting
Asaistant Attorney General;

“(ii) the application contains a full and completa state-
ment as to why such specification is not practical and
identifies the person committing the offense and whosa
communications are to be intercepted; and

“(iii) the judge finds that such specification is not prae-
tical: and .

“(k) in the case of an application with respect to & wire or
electronic communication—

“(i) the application is by a Federal investigative or law
enforcement officer and is approved by the Attorney Gen-
eral, the Deputy Attorney General, the Associats Attorney
General, an Assistant Attorney Guneral, or an acting
Assistant Attarney General;

“(ii) the application identifies the person believed to be
committing the offense and whoee corumunications are ta
be intercepted and the applicant makes a showing of a
purpose, on the part ofntsmf. person, to thwart interception

. it

by changing facilities;
“(ii) the judge finds that yuch purpose has been ader
quately shown.,

“(12) An interception of & communication under an order with
respect to which the requirements of subsections (1XbXiD) aad (3Xd}
of this section do not apply by resson of subsection (11) shall act
begin until the facilities from which, or the place where, the
communpication is to be interceptsd is ascertained by the person
implementing the interception order. A provider of wire or elec-
tronic communicatioas service that has received an order as pro-
vided for in subsection (11Xb} may mave the court to modify oc quash
the order on the ground that ts sssistancs with respect to the
interception cannot be performed. in a timely G¢ reasonable fashion.
The court, upon notice % the government, shall decide such &
motion expeditiously.”. .

(4) Section 2519(1Xb) of title 18, United States Code, is amended by
inserting “(including whethes or not the order was an ocder with
respect to which the requirements of sections 2518(1XbKii) and
2518(3Xd) of this title did not apply by reason of section 2518(11) of
this titie)" after “applied foc”.

SEC. 107, INTELLIGENCE ACTIVITIES. R

- (&) It Gvaxaz.—Nothing in this Act or the amendments made by
this Act constitutes aatharity for the conduct of any intelligence
actinity. - .

(b)znmmiacnvnm Unoez Procroumey Arerovin BY THE
Arrorney Generar.~—Nething in chapter 119 or chapter 121 of title
18, United States Code, affect the conduct, by officers or
employees of the United States Government in accordance with
other applicable Federal law, under procedures approved by the
Attorney General of activities intended to— .

(1) intarcept or other official cvmmmunications of
United States executive braoch entities or Unitad States
Government contractors for communications securi 'tgepurposex;

(2) intercept radio communications transmitted between or
among foreign powers or agents of & foreign power as defined by
the Foreign Intelligence Surveillance Act of 1978; or

(3) access an ¢lectronic communication system used exclu-
sively by a {oreign power or agent of a foreign fower as defined
bythei'zoreignln igence Surveillance Act of 1978,

SEC. 194, MOBILE TRACKING DEVICES.

{a) Ire GevEraL.—Chapter 205 of title 18, United Statas Code, is
smended by adding at the end the following:

“$ 3117, Mobile tracking devices

“(a) Ir¢ Genrear.—If a court is empowered to issue & warrant ov
other order for the instailation of & mobile tracking device, such
order may suthdrize the use of that device within the jurisdiction of
the court, and autside that jurisdiction if the devica is installed in
that jurisdiction. ) .

“(5) Dornvrion.~~As used in this section, the term ‘tracking
davice’ means an electronic or mechanical device which permits the
tracking of the movement of 2 person or object.”. L.

(b) Cuimucar, AuryoMent.—The table of contents at the beginning
of chapter 205 of title 18, United States Code, is amended by adding
at the end the following:

“3117. Moble tracking devrices.™. ]
SEC. 109. WARNING SUBRIECT OF SURVEILLANCE.

Section 2232 of title 18, United States Code, is amended—

(1) by inserting “(a) PuygtcAL INTERFERENCE WITH SEARCH~—"
before ““Whoever” the first place it appears;

(2) by inserting “(b) Noticx or Seapcu.—" before “Whoever”
the second place it appears; and

(3) by adding at the end the follawing:

“4e) Noticz or CrrtanN Errcrromic SurvmLrAncr.—Whoever,
having knowledge that a Federal investigative or law enforcement
officer has been autharized or has applied for authorization under
chapter 119 ts intercept a wire, oral, or electronic communication,
in order to obstruct, impede, or prevent such interception, gives

“Whoever, having knowledge that a Fedaral officer has been
authorized or has applied (or authorization to conduct electronic
surveillance under the Foreign Intelligence Surveillance Act (50
US.C. 1801, st seq.), in order to aobstruct, impede, or prevent such
sctivity, gives notice or atiempts to give notice of ths poesible
activity to any person shall be fined under this title or imprisoned
not more than five years, or bothu”,

SEC. 110, INJUNCTIVE REMEDY.

() In Grvrrar—Chapter 119 of title 18, United States Code, is
smended by adding at the end the following:

“% 2521. Injunction againat illegal Interception

“Whenever it shall sppear that any person is engaged or is about
to engage in any act which constitutes or will constituts a felony
violation of this chapter, the Attorney General may initiate a civil
action in & district court of the United States to enjoin such vioia-
tion. The court shall proceed ag soon as practicable ta the hearing
and detarmination of such an action, and may, at any time before
final datermination, eater such ¢ restraining order or prohibition, or
taka such other action, ss is warrantad to pravent a continuing and
substantial injury to the United States or to any person or class of
perons for whose protaction the action is brought. A proceeding
under this section is governed by the Federal Rules ¢f Civil Proce-
dure, except that, if an indictment has been returnmed against the
respondeat, discovery is governed by the Federal Rules of Criminal
Procedure.”.

(1) CLemicAL AMENDsNT.—The table of sections at the beginning
of chapter 119 of title 18, United States Code, is amended by adding
at the ead thereof the following: .

*252L {njunction against illegal interception.”.
SEC. 111, EFFECTIVE DATR.

(a) Iv Genrpar.~Except as provided in subsection (b} or (¢), this
title and the amendments mada by this title ahall take effect 30 days
after the data of the enactment of this Act and shall, in the case of
conduct pursuant to a court order or extension, apply only with
Eepzt to court orders or extegsions mads after this title takes

() Seectas, RuLx roR STATE AUTHORIZATIONS OF INTIRCIPTIONS.~—
Any interception pursuant to section 251&2) of title 18 of the United
States Cods which would be yalid and lawfel without regard to the
amendments made by this title shall be valid and lawtul notwiil-
standing such smendments if guch interception occurs during the
period beginning on tha date such amendments take effect and
eading on tha earlier of—

(1) the day before the date of the taking effect of State law
coaforming the applicable State statute with chapter 119 of title
18, United States Code, a3 30 amended; or

(2 the date two years sfter the dats of the ensctment of thix

Act.
{¢} Errecrive Date rox Crzramy Arrwovass ay Justicr Drraxs
st Ornciats.—Section 104 of this Act shell take effect on the
data of enactment of this Act.

TITLE II-STORED WIRE AND ELECTRONIC COMMUNICA-
TIONS AND TRANSACTIONAL RECORDS ACCESS

SEC. 201. TITLE 18 AMENDMENT.

Title 18, United States Code, is amended by inserting aftar chap-
ter 119 the following:

“CHAPTER 121—STORED WIRE AND ELECTRONIC
COMMUNICATIONS AND  TRANSACTIONAL
RECORDS ACCESS

“Sec,
~2701. Ualawful access to stoced communications,
~Z102. Discloaure of contenta,

2107, Civil sction.
*2108. Exclusivity of remedies.

~2709. Counteriatellipence acoens ta telephone toll and transectional records.
~Z710. Definitions.

“§ 2701, Unlawful access to stored communiecations
*(a) Orrense.—Except as provided in subsection (c) of this section
whoever——
“(1) intentionally accesses without authorization a facili
ugh which an electronic communication sarvice is provided;

or
. “i(IZ) intentionally excéeds an authorization to access that
actlity;
and thereby obtains, alters, or prevents authorized access to a wire
or electroaic communication while it is in electronic storage in such




“(1) if the offense is committed for purposes of commercial
a&vangage, malicious destruction or damage, or private commer-
<! |

“(A) a fine of not more than $250,000 or imprisonment for
uot mare than .one year, or bath, in the case of a first
offense under this sub ph; and

“(B) a fine under this title ar imprisonment for nat more
than two years, or both, for any subsequent oiffense under
this sub 3 AR .

“(2) a fine of not more than $5,000 or imprisonment for not

.., Dore than six months, or bath, in m&:&her case,

(e} Excrrrions—Subsection (a) of this section does not apply
with pespect to conduct suthorized—

“(1) by the person or entity providing a wire or electroaic
comimunications service;

“(2) by & user of that service with respect to & communication
of or intended for that user; or

“@3) in section 2703, 2704 or 2518 of this title.

“§ 2702 Disclosure of contents
“(a) Prousserions.—Excapt as provided in subsection (b)—

(1) & person or eatity providing an electronic communication
secvice to the public s not knowingly divulge to any person
oc entity the contents of a communication while in electronic
no“:('azfe that secvice; titymd viding e

& pércn or en pro g remote computing service to
the publfcemn not knowingly divulge to any persoq ar entity
the contents of any communication which is carried or msin-
tained on that service— )

‘{A) on behalf of, and received by means of electronic

ion from {or <reated by means of eomputer
processing of communications received by means of elec-
tronic transmision from), a subscriber or customer of such

service; and .
(B} solely for the purpose of providing starage or corm-
puter processing secvices to such subacriber or customer, if

the provider is act authorized to access the contents of any
such communications for purposes of providing any secvices
cther than storuge or computer p
“®) Excrrrions.—A persan or eatity mm the contents of
8 communicatiog——

. “11) to an addresses or intended recipient of such communica-
tion or an agent of such addressee or intended recipient;
M&?dm. authorized in section 2516, 2511(2Xa), or, 2703

=
“(3) with the lawful coasent of the originator or an addressee
or intended recipient of such communication, de.the subscriber
in tha case of remate computing servics;
. *{4) ta & person employed or authorized or whosa facilities are
used to forward such communication to its destination;
*“(6) sx may be necessarily incideat to the rendition of the
"service or (o the protection of the rights or property of the
provider of that service; or
“(8) tc 8 law enforcament agency, if such coatents—
‘;(AJ were inadvertently obtained by the service provider:
an
“(B) appear to pertsin to the commission of a crime.

“§ 2703, Requirements for governmental access

“(a) Contraers or Erxcrzomic Communications ¢ Euxcrronic
SroeAGr.—A governmental entity may require the disclosure by a
provider of electronic communication service of the contents of aa
el ic communication, that is in electronic stocage in an elec-
tronic communications system for one hundred and eigt!;? é‘:f' or
m mnt to & wacrant issued under the Fede eg of

r ure or equivelent Stata werrant. A governmental
entity may require the disclogure by & provider of electronic commu-
nica sarvices of the contents of an electronic communication
that has been in electronic storage in 20 electronic communications
system for more thean one hundred and eighty days by the means
available under subsection (b) of thix section.

“(b) Contonta ar ErrcrronNic COMMUNICATIONS M A Rrmortx
Comrtring Saxvicr~—(1) A governmentsl entity may require a
provider of remota cocputing service to discloss the contents of any
electronic communication to which this paragraph is made ap-
plicable by parsgraph (2) of this subsection—

“(A) withaut required natice ta the subscriber or customer, if
the governmental entity obtains & warrant issued under the
Federal Rules of Criminal Procedurs or equivalent State war-

rant; or
(B} with prior notice from the governmental eatity to the
eubscriber or customer if the governmental entity—
“i} usea an administrative subpoena suthorized by a
Federsnl or State statuts or & Federal or State grand jury

na; or
-3m obtains a court order for such disclosure under

subsection (d) of this section;
oveant that dalaved natire mav ba eives tursuant (o section

from}, & subscriber or customer'of such remote computing serv-

ice; and

"(B) solely for the purpose of providing storage or computer
processing services to such subscriber or customer, if theppm-
vider is not authorized to access the contents of any such
mmuniaﬁom for purpcses of providing any services other
than storage or computer processing.

“(c} Rrcorod CONCERNING Eu:crxomc CoumuNICATION Srrvick
ox Remomz Comeurmvg Servicr—(1XA) Except as provided in
subparagraph (B), a provider of electronic communication service or
temota computing service may disclose a record oc other informa-
tiod pertaining to a subscriber to or customer of such service (not
including the contents of communications covered by subsection (a)
or (b) of this section) to any person othe¢r than a governmental
eality.

“(B) A provider of electronic communication service or remote
computing secvice isclose & cdkord or other information
pertaining to a subscriber to or customer of such service (mot
mcludin.g the contents of communicationa covered by subsection (a)
or (b) of this zection) to a governmental entity only when the
governmental entity-—

“(i) uses an administrative subposna authorized by & Federal
o State statute, or & Federal or State grand jury subpoens:
“(ii) obtaing & werrant issued under tha Federal Rules of
Criminal Procedure or equivalent State warrant;
*“(iii) obtains a court order for such disclpaure under subsec-
tion (d) of this section; ar t
,“(iv) has the consent of the subscriber or customer to such
osure.

*42) A governmental entity receiving records or information under
thig gubsection is nat required to provide notice to & gubscriber or
customer.

“d) Requmzarars ror Courr Ororr—A court order for disclo-
sure under gubssction (b) or (c) of this section shall issue only if the
governmental egtity showe that there is resson to believe the
contenta of & wire or electronic communication, ot the records or
other information sought, are relevant to & legitimata law enfacce-
ment m{amry. In the case of a State governmental authority, such &
court order chall not issue if prohibited by the law of such Stace. A
court issuing an order pursusnt to this section, o & motion made
promptly by the service provider, may quash or modify such arder, if
the informatioa or records requested are unusyally voluminous in
nature or compliance with such order otherwise cause an
undue burden ot such provider.

“te} No Causz or Action Acamst A Provinex Duscrosmve
Inrorscation Usoex Tits Ciarrex.—No cause of actioa shall lie in
any court u‘ﬁ%mst any p?nvider of wire or oeé;ctwniqco;mumcsﬁ(gg
servics, its officers, employees, sgents, or other specifi raons for

iding information, facilities, or assistance in agwtgnee with
the tarms of & court arder, warrant, subpoena, or certification under
thig :

“8 2704, Backup peeservation

“(e) Bacxuz Prrszzvation.—{1}) A governmental eatity acting
under section Z70M(bX2) may include in its subpoena or court ovder a
requirement that the service provider to whom the request is
directed create a backup copy of the contzats of the electronic
communications sought in order to preserve those communicationa.
Without notifying the subscriber or customer of such subpoena or
court ocder, such service provider shall create such backup copy as
s0oa s practicable consistent with its regular business practices and
shall confirm to the governmental entity that such b p copy has
been made. Such backup copy shall be created within two business
d.:js after receigt by the sarvics provider of the subpoena or court
order.

*“(2) Natice to the subscriber or customer shall be made by the
Fovcmment.d entity within three days after receipt of such con-
irmation, unless such notice is delayed pursuant to section 2705a).

*“(3) The service provider shall nat destroy such backup copy until
the later of—

“(A) the delivery of the information; or .

“(B} the resolution of any p ings (including appeals of
sny proceeding) concarning the government's subpoena or court
arder. :

“(4) The sarvice provider shall release such backup COK to the
tequesting 'governmental entity no sconer than fourteen days after
the governmental entity’s notics to the subecriber or customer if
such service provider—

“(A) has not received notice {rom the subscriber or customer
that the subecriber ar customer has challenged the gavern-
mental entity’s request; and

*“(B) hag not initiated proceedings to challenge the request of
the governmental entity. .

“(5) A governmental entity may seck to require the creation of a
backup copy under subeection (aX1) of this section if in its sole
discretion such entity determines that there iz reason to believe that
natification under saction 2703 of this title of the existence of the
subpoena ar court order may result in deatruction of or t&mﬁenng
with evidence. This determination is not subject ta challenge by th




of such challenge to the service provider. A motion to vacate a court
order shall be filed in the court which isaued such order. A motion to
quash a subpoena shall be filed in the appropriate United States
district court or State court. Such motion or application shall con-
tain an affidavit or sworn statement— .

“(A) stating that the applicant is a customer or subscriber to
the service from which the contents of electronic communica-
tions maintained for him have been soughtiand

“(B) stating the applicant’s reasons for believing that the
records sought are not relevaat to a legitimata law enforcement
inquiry or that there has not been substantial compliance with

. the provisions of this chapter in some other respect.

*“(2) Secrvice shall be made under this section upon a governmental
entity by delivering or mailing by registered or certified mail a copy
of the papers to the person, office, or department gpecified in the
fiotice which the customer has received pursuant to thix chapter.
For the purposes of this section, the term ‘delivery’ has the meaning
given that term in the Federal Rules of Civil Procedure. . |

*“(3) If the court finds that the customer has complied with para-
graphs (1) and (2) of this subsection, the court shall order the
governmental entity to file a sworn response, which may be filed in
camera if the governmental entity includes in its response the
reasons which make in camera review appropriate. If the court is
unable to determine the motion or application on the basis of the
parties’ initial allegaticns and respanse, the court may conduct such
additional p ings a4 it deems appropriate. All such proceedingy
shall be completed and the motion or application decided 1 so0u as
practicable after the filing of the governmental eatity’s response.

“(4) If the court finds that the applicant is not the r or
customer for whom the communications sought by the ern-
meatal entity are maintained, or_that thera is a reason to believe
that the law enforcement inquiry is legitimate and that the commu-
nications sought are relevant to that iaquiry, it shall deany the
motion or application end arder such process enforced. If the court
finds that the applicant is the subacriber or customer for whom the
communications sought by the governmental eatity are maintained,
and that thers is not a reason to believe that the communications
sought are relevant to a legitimate law eaforcement inquiry, or taat
there hax not been substantial complianca with the provisions of
this chapter, it shail order the process quashed. A

“45) A court order denying a motion or spplication under this
section shall not be deemed a final order and no interlocutocy
appeal may ba taken therefrom by the customer. .

“% 2705, Delayed notice

“(a) Drray or Nomirroation.—(1) A governmental eatity scting
under section 2T03(b) of this title may— . .
*“{A) where a court order is sought, include in the :ﬂpl_xcnuou
a est, which the court shall grant, for an order dets the
ification required under section 2703(b) of this title for a
period not to exceed ninety days, if the court determines that
there is reasoa to believe that notification of the existence of the
court order may have an adverse result desczibed in paragraph
(2) of this subsection; or
“(B) where en administrative subpoens authorized by a Fed-
eral or State statute oc & Federal oc State grand jury subpoena
iz cbtained, delay the notification required under section 2703(b)
of this title for a pericd not to excred ninety days upoa the
execution of & written certification of a supervisacy official that
there is reason to believe that notification of the existence of the
subpoena may have an adverse result described in paragraph (2)
of this subsaction.

“42) An adverse result (or the purposes of paragraph (1) of this

subsection is—
“(A) endangering the life or physical safety of an individual;
“(B) flight {rom prosecution; )
Ly (0] destxug‘on of or tampering with evidence;
(D) intimidation of potential witnesses; or
“E) otherwise seriously jeopardizing an investigation or
unduly deiaying a trial.

*(3) The governmental entity shall maintain & true copy of certifi-
cation under parsgraph (1XBL

“A4) Extensions of the delay of notification provided in section
2702 of up to ninety days ¢ may be granted by the court upon
application, or by certification by a governmental entity, but only in
accordance with subsection (b) of this section.

“(9) Upon expiration of the period of delay of natification under
parsgraph (1) or (4) of this s ion, the governmental endty shaii
serve upon, ot deliver by registered or first-class mail to, the cus-
tomer or subscriber & copy of the process or request together with
notice that—

“(A) states with reascnable specificity the pature of the law
enforcement inquiry; and
*“(B) informs such customer or subscriber—

“() that information maintained for such customer-or
subscriber by the service provider named in such process or
request waa supplied to or requested by that governmental
authority and the date on which the supplying or request

took place;
*“(ii) that notification of such customer or subscriber was
o

“liv) which provision of thia chapter allowed such delay,
“(6) As used in this subsection, the term ‘supervisory official’
means the investigative agent in charge or assistant investiga-,
tive agent in charge or an equivalent of an investigating agen-
cy's headquarters or regional office, or the chief prosecuting
attorney or the first aseistant prosecuting attorney or an
e?ruiva.len: of a prosecuting attorney’s headquartars or regional
office.

“(b} ParscLusion or Nemcz 1o SumsecT or GOVERNMENTAL
Accrss.—A governmental entity acting under section 2703, when it
is not required to notify the subscriber or customer under section
2703(bX1), or to the extent that it may delay such notics pursuant to
subsection (a) of this section, may apply to a court for an order
commanding a provider of electronic communications service or
remote mmputin% service to whom & warrant, subpoena, or court
order is directad, for such period as the court deems appropriate, not
to notify any other person of the existence of the warrant, subpoena,
or court ocder. The court shall enter such an order if it determines
that there is reason to belizve that notification of the existance of

the wacrant, sub or court order will result in—
“(1) endangering the life or physical safety of an individual;

“(2) flight trom prosesution;
“(3) destruction of or tampering with evidencs;
“(4) intimidation of potential witnesses; or

‘(5) otherwise seriously jeopardiring an investigdation or
unduly delaying a trial.

“§ 2706. Cost reimbursement

*“(a) PAYmENT.—Except as atherwise provided in subsection (c), 2
governmental entity ining the contents of communications,
records, or other information under section 2702, 2703, or 2704 of
this title shall pay to the persan or entity assembling or providing
such information & fee for reimbursement for such costs as are

reasonsbly n snd which have been directly incurred in
se ing for, sssembling, reproducing, or otherwise providing such
information. Such x'eunbuxugle costs shall include any costs due to

necessary disruption of normal operations of any electronic commu-
nication service or remote computing service in which such informa-
tion may be stored.

“(b) Amounr.—The amount of the fee pravided by subsection (a)
shall be as mutually sgreed by the governmental entity and the
persoa or eatd g:vndmg the information, or, in the absence of
agreement, dutﬁ as determined by the court which issued the
order for production of such information (or the court before which a
¢riminal prosecution relating to such information would be brought,
if no court order was issued for production of the informaticm).

“(c) The requirement of subsection (a) of this section does not
apply with respect to records or other information maintained by a

.communications common carrier that relate to telephone toll

records aad telephone listings obtained under section 2703 of this
title. The court may, however, arder a payment as described in
subsection (a) if the court determines the information required is
unusually voluminous in nature or otherwise caused an undue
burden on the provider,

*“§ 2707, Civil action

*(a) Causze or AcTION.—Except as provided in section 2703(e), any
provider of electronic communication service, subecriber, or cus-
tomer aggrieved by any violation of this chapter in which the
conduct constituting the violation is engnged in with & knowing or
inteational state of mind may, in a civil action, recover {rom the
g:rson or entity which engaged in that violation such relief as may

appropriate. .

} Reimr.—In a cvil action under this section, sppropriate
relief includes— .
“(1} such preliminary and other equitable or declaratary relief
as may be appropriate;
*“(2) damages under subsection (c}; and
“(3) a reasonsble attorney’s fee sand other litigation costs
ressonably incu

*“lc) Dasaces.—The court may assess as damages in a civil action
under this section the som of the actual damsges suffered by the
plaintiff and any profits made by the violator as a result of the
violation, but in nu case shall a person entitled to recover receive
lesa than the sum of $1,000.

*(d) Derenme.—A good faith reliance on—

“(1) a court warrant or arder, a grand jury subpoena, a
leg(szl)auve luthgr%atxon. or a statutory Tuthoriution;
a request of an investigative or law enforcement officer
under section 2518(7) of this title; or
“3) a good faith determination that section 2511(3) of this
title permitted the conduct complained of;
is a complete defensa to any civil or criminal action brought under
this chapter or any other law.

“(e) LimrraTion.~—A civil action under this section may not be
commenced later than two years after the date upon which the
claimant first discovered or had a ressonable opportunity to dis-
cover the violation.

“§ 2708, Exclusivity of remedies
“The remedies and sanctions described in this chapter are the




“32709. Counterintalligence access to telephonte toll and traaa-
actional records

“(a) Dury to Provide.—A wirt or slectronic communication serv-
ice provider shall comply with a request {or subscriber information
and toll billing reconis information, or electronic communication
transactional records in its custedy or ion made by the
Director of the Federal Bureau of Investigation under subsection (b}
of this section. .

“(b} Requzen Cratirication.—The Director of the Federal
Bi{xrx;au of Investigation (t‘:i a? i'.nﬁx;;idual withié: t.h!: FeDd;ergn B)ureau
of Investigation desi or this purpoas by the Di r) may
request any such i.n?:r:mﬁon and records if the Director (or the
Director’s designee) certifies in writing to the wire or electronic
comniunication service provider ta which the request is made that-—

_“1) the information sought is relevant to an authorized for-
¢ign counterintelligence investigation; and .

“(2) there are specific and articulable facts giving reason to
believe that the person or entity to whom the information
sought pertains is a foreign power or en agént of a foreign

wer aa defined in section 101 of the Foreign Intelligence

urveillance Act of 1978 (59 U.S.C. 1801 ]

4] Prouzarrion or CemraN Duscrosure.—No wire or electronic
communication service pruvider, or officer, employee, or sgent
thereof, shall disclose to any person that the Federal Bureau of
Investigation has sought or obtained sccess to information or
records under this section.

1) Dissoanation kY Burzauv.~The Federal Bureau of Inves-
tigation may disseminata information and records cbtained uader
this section oaly as provided in guidelines approved by the A&cmﬁ:{
Geaeral for foreign intelligence collection and foreign countecintel-
ligence investigations conducted by the Federal Burcau of Investiga-
tion, and, with respect to dissemination to an agency of the United
States, only if such information is clearly relevant to the authorized
m?cnn‘bdibes of such agency. .

“(e) Requuremeer Ta::gnm ConcGaresionar Boors Be In-
PORMED.—On & semiannual basis the Director of the Federal Bureau
of Inveatigation shall fully inform the Permanent Select Committee
on [ntelligence of the House of Representatives and the Select
Committee on [ntelligence of the Senate concerning all requests
made under subsection (b} of this section.

“§ 2710, Definitions for chapter
“Ag used in this chapter— -
(D) the terms defined in section 2510 of this title have,
mrctively. the definitions given such terms in that section;
an .o

“(2) the tarm “‘remote computing service’ means the provision
ta the public of computer storage or processing secvices.by
mesns of an electronic communications system.”.

(b} Cremicar, AMoosert.~The table of chapters at the beginning
ofsazt Iof title 18,-United States Code, is amended by edding at the
end the following: . ‘
~12L. Stoced W!:e and Electroaic Communications and Traasactional

coctd

.

SEC. 292 EFFECTIVE DATE.

_This title and the amendments made by this title shall take affect
ainety days after the date of the enactment of this Act and shall, in
the case of conduct pursuant to & court order or extension, apply
ﬁy wi&_h respect to court orders or extensions made after thix title

e effect.

TITLE {II--PEN REGISTERS AND TRAP AND TRACE
DEVICES

SEC. J8L. TITLE, 18 AMENDMENT,

(a) v Govemar —Title 18 of the United States Code is amended by
inserting after chapter 205 the following new chaptar:

“CHAPTER 206—PEN REGISTERS AND TRAP AND
TRACE DEVICES

“Sec. .

“3121. Generul prohibition oa pen regiscer and trup end trace dovicn wse; exception.
=22 Application (o¢ an arder (oc & pen register o¢ a trep and trace device.

~3Z3. lsauance of en order for & pen register oc A trap oc trace device,

"2 Amictance in inccallation and use of a pen register of & trap aad trece

device,
~3125. Repacta concerning pen registery and trap and truce devices.
“3126. Definitions foe chapeer.

“§3121. General prohibition on pen register and trap and trace
device use; exception

‘“fa) It Generat—Except as pravided in this section, no person

may inatall or use a pen register or a trap and trace device without

first gbtaining & court arder under section 3123 of this title ar under

the Foreign Intelligence Surveillance Act of 1978 (50 US.C. 1801 et

0N
a}‘_(b) Exczemion.—Thé prohibition of subsection (a) does not apply

usery of that service (rom abuse of service or unlawful u
servica; or .

“(2) to record the fact that a wire oc electronic communic:
was initiated or completed in order to protect such prov
another provider furnishing service toward the completic
the wire communication, or a user of that service, from [ra
lent, unlawful or abusive use of service; or (3) where the cor
of the user of that service has been obtained.

“(¢) PexaLty.~—~Whoever knowingly violates subsection (a) she
fined under this title or impn'.sone«f 1ot more than one year, or

“$ 3122, Application for an order for a pen regiater or a trap
trace device

“(a) AreicatioN.—<1} An sttorney for the Government may ¢
application for an order or an extension of an order under se
3123 of this title authorizing or approving the installation and ¢
a pen register or a trap and trace device uader this chapte
writing under cath or equivalent affirmation, to a court of
petant jurisdiction. '

“(2) Ualess peohibitad by State law, a State investigative or
enforcement officer may make application for an order or an ¢
sion of an order under section 3123 of this title authorizin
approving the installation and use of a pen register or a trag
trace device under this chapter, in writing under cath or equiv:
affirmation, to a court of competent jurisdiction of such €

“(b) ContzNTs oF ArrricaTION.—~An application under subse
(a) of this saction shall include— A

“(1) the identity of the attorney for the Government o
State law enforcement ar investigative officer making th
plication and the identity of the law enforcement ag
conducting the investigation; sad

{2) & certification by the applicant that the inform:
likely to be abtained is relevant ta an ongoing criminal i
tigation being conducted by that agency.

“§3123. I?ufnce of an order for n pen register oc a trap and ¢
evice

“(a) Iy Gexexar.—Upon an application made under section
of this title, the court eater un ex parte osrder authorizing

ustallation and use of 2 pen register or a trap and trace d
within the jurisdiction of the couct if the court finds that
attorney for the Government or the State law enforcemer
investigative officer has certified to the court that the inform:
likely to be obtained by such installation and use is relevant ¢
ongoing inal investigation., -

“tb) Contznts or Ornex—An order issued undec this secti

“(1) shall m—-
“(A) the identity, if known, of the person to who
f{eased or in whose name is 1 the tslephone lin
which the pen register oc trap snd.trace device is t

&

“(B) the ideatity, if known, of the person who is
subject of the criminal investigation; .

“(C) the number and, if known, physical location o
telephone line to which the pen register or trap and 1
device is to be attached and, in the casa of a trap and ¢
dewéioc, the geographic limits of the trap and trace o
an

(D) a statement of the offense to which the inform:
likely to be obtained by the pen registar or trap and (
device rélates; and

"(2) shall direct, upon the request of the applicant, the
nishing of informatica, facilities, and ical assistance
essary to accomplish the installation of the pen register or
and trace device under section 3124 of this title.

“(c} TiMe PeRtoo ano ExTenstong.—(1) An order issued under
saction shall autharize the installation and use of a pen register
trap and trace device for a period not to exceed sixty days.

“(2) Extensions of such ant order may be granted, but only upo
application for an order under section 3122 of this title and upor
judicial finding required by subsection (a) of this section. The pe
of extansion shall be for a period not to exceed sixty days.

“(d) NonoiscLosure oF EXISTENCE OF Pex ReciSTER O A TRAP
Tracz Device.—An order authorizing or approving the installs
aﬁi use of a pen register or a trap and trace device shall d
that—

;(l) the order be sealed until otherwise ordered by the o

“(2) the person owning or leasing the line to which the
registar or a trap and trace device 15 attached, or wha haa
ordered by the court to provide assistance to the applicant
disclose the existence of the pen register or trap and
device or the existence of the investigation to the |
subscriber, or to any other person, unless or until other
ocdered by the court,

“g 3124, Assistance In installation and use of a pen register
trap and trace device

~ *“{a) Pex Recisters.—~Upon the request of an attorney for




essary to accomplish the installation of the pen register unobtra-

sively and with a minimum of interference with the service: that

the person so ardered by the court accords the party with respect to

whom the installation and use is to take place, if such assistance is

ti.ﬁ by a court order as provided in section 312XbX2) of this
e,

“(b) TrAP axiD TrACE Drvicr.—~Upon the request of an attorney
for the Government or an officer of a law enforcement agency
authorized to receive the resuits of a trap and trace device under
this chaptar, a provider of a wire or electronic communication
service, landlord, custodian, or other person shall | such device
forthwith on the approprists line and shall furnish such investiga-
tive or law enforcement officer all additicaal information, facilities
and technica! assistance including installation aad aperation of the
device unobtrusively and with a minimum of interference with the
services that the person so ordered by the court accords the party
with respect to whom the installation and use is to taka place, If
such installation and assistance is directed by & court order as

gtnvided in section 3123(bX2) of thix title. Unless otherwise ordered

y the court, the results of the trap and trace device shall be
furnished to the officer of & law enforcement agency, d ated in
the cqurt, at reasonabla intarvaly during business hours for
the duration of the order.

e} ComrmnsaTion.—A provider of & wire or electronic commu-
tication service, landlord, custodian, or other person who furnishes
facilities or technical assistance pursuant to this section shall be
treasoashly compensated for such ressonsable expenses incurred in
p such fagilities and assistance, .

“d) No Causx or Acrion Acamsr a Provioex Discrosmie
Invomucation Unoer Trs Cuartre.—No cause of action shall lie in
aay court against any provider of & wire or electronic communica-
tior service, its cfficers, employees, 2geats, or other specified per-
soas foc p information, facilities, ot asmistance in accordance
with the terms of & court order under this chapter.

*“(e) Dernuse.~~A good faith reliance on a court order, & legislative
authorization, or & :tq.m.tag authorization is a complate defensa

eguinst any civil or action brought under thix chapter oc

any ather law,

“8312S. Repocts concerning pen registers and trap and trace
derices

“The Attorney General shall annualily report to Congress on the
aumber of pen register ordecs and orders for trap and trace devices
}3&11;1- for by law enforcement egencies of Department of

“¥ 3128, Definitions for chapter
“As used in this chapterw—

, (1} the terma ‘wire communication’, ‘electronic communica-
tica', and ‘electronic comumunication servica' have the meanings
sat forth (or such tarms in section 2510 of this title;

*{2) tha term ‘court of competent jurisdiction’ means—
A o district court of the United States (including a
zngmmteofmchncourt)or;UnitcdSthcmd

P HUly

“(B) a court of general crimiual jurisdiction of a State
suthorized by the law of that State ta enter orders authoriz-
..ing the use of a pan regi or & trap and trace device;
@) the term ‘pen register’ means a device which records or
decodes electronic or other impulses which identify the numbers
disled or otherwise transmitted on the tslephone line to which
h device is attached, but such term does not include any
device used by a provider or customer of & wire or electronic
communication service {or billing, or recording as an incident to
for communications services provided by such provider
oc any device used by a pruvider or custamer of & wire commu-

nication service for coat accounting oc other like purposes in the

ordinary course of its business;

“(4) the tarm ‘trap and trace devics’ means a device which
captures the incoming electronizs or other impulses which iden-
tify the originating aumber of an instrument or device from
which a wire or electronic communication was transmitted;

*“(5) the tarm ‘attorney for the Government' Las the meaning
given such tarm for the purpeses of the Federal Rules of Crimi--
nal Procedure; and L ..

*“(6) the term ‘State’ means a State, the District of Columbia;
g;x:m Rica, and any other possesaion or territory of the Unitad

tes.”.
() Crericar AMrnoment.—The table of chaptars for part, IL.of
title 18 of the United States Code is amended by inserting after the
item relating to chapter 205 the following new item:

“204. Pen Registere and Trap and Trace Derd F152
SEC. 302, EFFECTIVE DATE.
+ () In GenERAL—Except as provided in subsection (), this title

‘and the amendments made by this title shall take effect ninety days

after the date of the enactment of this Act and shall, in the case of
coaduct pursuant to & court order or-extansion, apply oaly with
r;pect to court orders or extensions made after this title takes
affect,

(b) Seectal RULx ror STATE AUTHORIZATIONS OF INTIRCTPTIONS.—
Any pen register or trap and trace device order or instaliation which
would be valid and lawful without regard to the am erts made
by this title shall be valid and lawful aotwithstanding ‘amend-
ments if such order or installation occurs during the period begin
enix;ig on t_the: date such amendmenta take effect and ending on the

ier of—

(1) the day before the date of the taking effact of chaoges in
State law required in order to make orders or installations
under Federal law 23 amended by this title; or

(2) the date two years aftar the date of the enactment of this
Act.

SEC 362 INTERFERENCE WITH THE OPERATION OF A SATELLITE.

() Orreuse.—Chaptar 65 of title 18, United States Code, is amend-
ed by inserting at the end the following:

“8 1367. Interference with the operation of & satellite

‘i) Whoever, without the autharity of the satallite operator, -
intentionaily or meliciously interferes with the authorized opertion
of a communications or weather sateilite or obstructs or hinders agy
satellite transmission shall be fined in secordance with thix title'or
imprisoned not more than ten years or both. :

. “b) This section does not prohibit any lawiully autharized inves-
tigative, protective, or intelligence activity of a law enforcement
agency or of an intelligeqce agency of the United States.” .

) Corrorunia u&‘m«.——m table of sections far chaptar
65 of title 18, United States Tode, is amended by adding af tha exd
the follawing new item: :
~1367. lateclenence with the operation of & satallite.”.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate,
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BAIL REFORM ACT OF 1984
(P.L. 98-473)

H.J.Res. 648140
of (a

joint resolution within thirty days after submission of the
revised filing, then the Congress may, if it deems it is in the best
interests of the participants, take any one or more of the following
actions:
“li) Retain an independent qualified public accountant on
behalf of the participants to perform an audit.
“(ii) Retain an enrolled actuary on behalf of the participants
to prepare an actuarial statement. -
The Board and the Mayor shall permit any accountant or actuary so
retained to inspect whatever books and records of the Fund.and the
retirement program are necessary for performing such audit or
preparing such statement.

“(C) If a revised filing is rejected under subparagraph (B) or if a
filing required under this title is not made by the date specified, no
funds appropriated for the Fund with respect to which such filing
was required as part of the Federal payment may be paid to the
Fund until such time as an acceptable filing is made. For pu
of this subparagraph, a filing is unacceptable if, within thirty days
of its submission, the Congress enacts into law a joint resolution
disapproving such filing.".

(n) The provisions of this section shall be effective hereafter
without limitation as to fiscal year, notwithstanding any other
provision of this joint resoluticn. )

TITLE II

f?géfi title may be cited as the “Comprehensive Crime Control Act
o -" .

Sec. 201. Section 102 of this joint resolution (FL.J. Res. 648) shall
not apply with respect to the provisions enacted by this title.

CHAPTER I—BAIL

19%5’9' 202. This chapter may be cited as the “Bail Reform Act of

Sec. 203. (a) Sections 3141 through 3151 of title 18, United States .
lCode,hare xéepealed and the following new sections are inserted in
ieu thereof:

“§ 3141. Release and detention authority generally

“(a) PENDING TRIAL.—A judicial officer who is authorized to order
the arrest of a person pursuant to section 3041 of this title shall
order that an arrested person who is brought before him be released
or detained, pending judicial proceedings, pursuant to the provisions
of this chapter.

“(b) PENDING SENTENCE OR APPEAL.—A judicial officer of a court
of original jurisdiction over.an offense, or a judicial officer of a
Federal appellate court, shall order that, pending imposition or
execution of sentence, or pendirig appeal of conviction or sentence, a
pﬁrson be released or detaired pursuant to the provisions of this
chapter.

“§ 3142. Release or detention of a defendant pending trial

“(a) In GeneraL.—Upon the appearance before a judicial officer of
a person charged with an olfense, the judicial officer shall issue an
order that, pending trial, the person be—
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‘(1) released on his personal recognizance or upon execution
of an unsecured appearance bond, pursuant to the provisions of
subsection (b);

“(2) released on a condition or combination of conditions
pursuant to the provisions of subsection (c);

“(3) temporarily detained to permit revocation of conditional
release, deportation, or exclusion pursuant to the provisions of
subsection (d); or-

“(4) detained pursuant to the provisions of subsection (e).

“(b) RELEASE ON PErsoNAL RECOGNIZANCE OR UNSECURED APPEAR-
ANCE Bonp.—The judicial officer shall order the pretrial release of
the person on his personal recognizance, or upon execution of an
unsecured appearance bond in an amount specified by the court,
subject to the condition that the person not commit a Federal, State,
or local crime during the period of his release, unless the judicial
officer determines that such release will not reasonably assure the
appearance of the person as required or will endanger the safety of
any other person or the community. :

‘(c) ReLeasE oN ConprrioNs.—If the judicial officer determines
that the release described in subsection (b) will not reasonably
assure the appearance of the person as required or will endanger the
safety of any other person or the community, he shall order the
pretrial release of the person— .

“(1) subject to the condition that the person not commit a
Federal, State, or local crime during the period of release; and

“2) subject to the least restrictive further condition, or com-
bination of conditions, that he determines will reasonably
assure the appearance of the person as required and the safety
of any other person and the community, which may include the
condition that the person— ‘

“(A) remain in the custody of a designated person, who
agrees to supervise him and to report any violation of a
release condition to the court, if the designated person is
able reasonably to assure the judicial officer that the person
will appear as required and will not pose a danger to the
safety of any other person or the community;

‘“(B) maintain employment, or, if unempioyed, actively
seek employment;

“(C) maintain or comrmence an educational program;

“(D) abide by specified restrictions on his personal asso-
ciations, place of abode, or travel;

‘“(E) avoid all contact with an alleged victim of the crime
and with a potential witness who may testify concerning
the offense;

“(F) report on a regular basis to a designated law enforce-
ment agency, pretrial services agency, or other agency;

“(G) comply with a specified curfew;

“(H) refrain from possessing a firearm, destructive device,
or other dangerous weapon;

“M refrain from excessive use of alcohol, or any use of a
narcotic drug or other controlled substance, as defined in
section 102 of the Controlled Substances Act (21 U.S.C. 802),
without a prescription by a licensed medical practitioner;

“(J) undergo available medical or psychiatric treatment,
including treatment for drug or alcohol dependency, and
remain in a specified institution if required for that

purpose;
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“(K) execute an agreement to forfeit upon failing to
appear as required, such designated property, including
money, as is reasonably necessary to assure the appearance
of the person as required, and post with the court such
indicia of ownership of the property or such percentage of
the money as the judicial officer may specify;

‘L) execute a bail bond with solvent sureties in such
amount as is reasonably necessary to assure the appearance
of the person as required; .

“M) return to custody for specified hours following
release fgr employment, schooling, or other limited pur-

ses; an

“AN) satisfy any other condition that is reasonably
necessary to assure the appearance of the person as re-
quired and to assure the safety of any other person and the
community.

The judicial officer may not impose a financial condition that results
in the pretrial detention of the person. The judicial officer may at
any time amend his order to impose additional or different condi-
tions of release.

“(d) TEMpPORARY DeTENTION T0O PERMIT REVOCATION OF CONDITION-
AL RerEase, DePoORTATION, OR Excrusion.—If the judicial officer
determines that—

“(1) the person— .

“(A) is, and was at the time the offense was committed,
on—

“(i) release pending trial for a felony under Federal,
State, or local law;

“(ii) release pending imposition or execution of sen-
tence, appeal of sentence or conviction, or completion of
?entence, for any offense under Federal, State, or local
aw; or

*(iii) probation or parole for any offense under Fed-
eral, State, or local law; or

“(B) is not a citizen of the United States or lawfully
admitted for permanent residence, as defined in section
101(aX20) of the Immigration and Nationality Act (8 U.S.C.
1101(aX20)); and

“(2) the person may flee or pose a danger to any other person
or the community;

he shall order the detention of the person, for a period of not more
than ten days, excluding Saturdays, Sundays, and holidays, and
direct the attorney for the Government to notify the appropriate
court, probation or parole official, or State or local law enforcement
official, or the appropriate official of the Immigration and Natural-
ization Service. If the official fails or declines to take the person into
custody during that period, the person shall be treated in accord-
ance with the other provisions of this section, notwithstanding the
applicability of other provisions of law governing release pending
trial or deportation or exclusion proceedings. If temporary detention
is sought under paragraph (1XB), the person has the burden of
roving to the court that he is a citizen of the United States or is

awfully admitted for permanent residence.

“(e) DereNTiON.—If, after a hearing pursuant to the provisions of
subsection (f), the judicial officer finds that no condition or combina-
tion of conditions will reasonably assure the appearance of the
person as required and the safety of any other person and the
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community, he shall order the detention of the person prior to trial.
In a case described in (fX1), a rebuttable presumption arises that no
condition or combination of conditions will reasonably assure the
s}alfety of any other person and the community if the judge finds
that— ‘
(1) the person has been convicted of a Federal offense that is
described in subsection (fX1), or of a State or local offense that
would have been an offense described in subsection (fX1) if a
circumstance giving rise to Federal jurisdiction had existed;
“(2) the offensé described in paragraph (1) was committed
while the person was on release pending trial for a Federal,
State, or local offense; and
“43) a period of not more than five years has elapsed since the
date of conviction, or the release of the person from imprison-
inent. for the offense described in paragraph (1), whichever is
ater.
Subject to rebuttal by the person, it shall be presumed that no

condition or combination of conditions will reasonably assure the

appearance of the person as recésuued' and the safety of the commu-
nity if the judicial officer finds that there is probable cause to
believe that the person committed an offense for which a maximum
term of imprisonment of ten years or more is prescribed in the
Controlled Substances Act (21 US.C, 801 et seq.), the Controlled
Substances Import and Export Act (21 U.S.C. 951 et seq.), section 1 of
the Act of September 15, 1980 (21 U.S.C. 955a), or an offense under
section 924(c) of title 18 of the United States Code.

“f) DerENTION HeARING.—The judicial officer shall hold a hear-
ing to determine whether any condition or combination of conditions
set forth in subsection (c) will reasonably assure the appearance of
the person as required and the safety of any other person and the
community in a case—

“(1) upon motion of the attorney for the Government, that
involves—

“(A) a crime of violence;

“(B) an offense for which the maximum sentence is life
imprisonment or death;

“(C) an offense for which a maximum term of imprison-
ment of ten years or more is prescribed in the Controlled
Substances Act (21 U.S.C. 801 et seq.), the Controlled Sub-
stances Import and Export Act (21 U.S.C. 951 et seq.), or
section 1 of the Act of September 15, 1980 (21 U.S.C. 955a);

or

“MD) any felony committed after the person had been
convicted of two or more prior offenses described in sub-
paragraphs (A) through (C), or two or more State or local
offenses that would have been offenses described in sub-

aragraphs (A) through (C) if a circumstance giving rise to
ederal jurisdiction had existed; or
“(2) Upon motion of the attorney for the Government or upon
the judicial officer’s own motion, that involves—

“(A) a serious risk that the person will flee; -

“(B) a serious risk that the person will obstruct or
attempt to obstruct justice, or threaten, injure, or intimi-
date, or attempt to threaten, injure, or intimidate, a pro-
spective witness or juror.

The hearing shall be held immediately upon the person’s first
appearance before the judicial officer unless that person, or the
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attorney for the Government, seeks a continuance. Except for good
cause, a continuance on motion of the person may not exceed five
days, and a continuance on motion of the attorney for the Govern-
ment may not exceed three days. During a continuance, the person
shall be detained, and the judicial officer, on motion of the attorney
for the Government or on his own motion, may order that, while in
custody, a person who appears to be a narcotics addict receive a
medical examination to determine whether he is an addict. At the

- hearing, the person has the right to be represented by counsel, and,

if he is financially unable to obtain adequate representation, to have
counsel appointed for him. The person shall be afforded an opportu-
nity to testify, to present witnesses on his own behalf, to cross-
examine witnesses who appear at the hearing, and to present
information by proffer or otherwise. The rules concerning admissi-
bility of evidence in criminal trials do not apply to the presentation
and consideration of information at the hearing. The facts the
judicial officer uses to support a finding pursuant to subsection (e)
that no condition or combination of conditions will reasonably
assure the safety of any other person and the community shall be
supported by clear and convincing evidence. The person may be
detained pending completion of the hearing. .

“lg) Facrors To Be Consiperep.—The judicial officer shall, in
determining whether there are conditions of release that will rea-
sonably assure the appearance of the person as required and the
safety of any other person and the community, take into account the
available information concerning—

“(1) the nature and circumstances of the offense ¢ ed,
including whether the offense is a crime of violence or involves
a narcotic drug;

“(2) the weight of the evidence against the person;

(3) the history and characteristics of the person, including—

“(A) his character, physical and mental condition, family
ties, employment, financial resources, length of residence in
the community, community ties, past conduct, history relat-
ing to drug or alcohol abuse, criminal history, and record
concerning appearance at court proceedings; and

“(B) whether, at the time of the current offense or arrest,
he was on probation, on parole, or on other release pending
trial, sentencing, appeal, or completion of sentence for an
offense under Federal, State, or local law; and

“(4) the nature and seriousness of the danger to any person or
the community that would be posed by the person's release. In
considering the conditions of release described in subsection
(©X2XK) or {cX2XL), the judicial officer may upon his own
motion, or shall upon the motion of the Government, conduct an
inquiry into the source -of the property to be designated for
potential farfeiture or offered as collatzral to secure a bond, and
shall decline to accept the designation, or the use as collateral,
of property that, because of its source, will not reasonably
assure the appearance of the person as required.

“th) CoNTENTS OF RELEASE ORrRDER.—In a release order issued
pﬁxr}s;xant to the provisions of subsection (b) or (c), the judicial officer
shall—

“(1) include a written statement that sets forth all the condi-

tions to which the release is subject, in a manner sufficiently

A cle;r and specific to serve as a guide for the person’s conduct;
an
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#(2) advise the person of—

“(A) the penalties for violating a condition of release,
including the penalties for committing.an offense while on
pretrial release; i

“(B) the consequences of viclating a condition of release,
including the immediate issuance of a warrant for the
person's arrest; and

“(C) the provisions of sections 1503 of this title (relating to
intimidation of witnesses, jurors, and officers of the court),
1510 (relating to obstruction of criminal investigations),
1512 (tampering with a witness, victim, or an inform-
ant), and 1513 (retaliating against a witness, victim, or an
informant).

“(i) ContenTs OF DETENTION ORDER.—InN 2 detention order issued
pgarlsluanc to the provisions of subsection (e), the judicial officer
s .

“(1) include written findings of fact and a written statement
of the reasons for the detention; _

“(2) direct that the person be committed to the custody of the
Attorney General for confinement in a corrections facility sepa-~
rate, to the extent gractimble, from persons awaiting or serving
sentences or being held in custody pending appeal;

“(3) direct that the person be afforded reasonable opportunity ~

for private consultation with his counsel; and |
“(4) direct that, on order of a court of the United States or on
request of an attorney for the Government, the person in charge
of the corrections facility in which the person is confined deliver
the person to a United States marshal for the purpose of an
appearance in connection with a court p ing.
The judicial officer may, by subsequent order, permit the temporary
release of the person, in the custody of a United States marshal or
another appropriate person, to the extent that the judicial officer
determines such release to be necessary for preparation of the
person’s defense or for another compelling reason.
“(3) PresumMpTION OF INNOCENCE.—Nothing in this section shall be
construed as modifying or limiting the presumption of innocence.

“§ 3143. Release or detention of a defendant pending sentence or
appeal

“(a) RELEASE OrR DereNTION PENDING SENTENCE.—The judicial
officer shall order that a person who has been found guilty of an
offense and who is waiting imposition or execution of sentence, be
detained, unless the judicial officer finds by clear and convincing
evidence that the person is not likely to flee or pose a danger to the
safety of any other person or the community if released pursuant to
section 3142 (b) or (c). If the judicial officer makes such a finding, he
shall order the release of the person in accordance with the provi-
sions of section 3142 (b) or (c).

“(b) ReLease or DeTENTION PENDING APPRAL BY THE DEFEND-
ANT.—~The judicial officer shall order that a person who has been
found guilty of an offense and sentenced to a term of imprisonment,
and who has filed an appeal or a petition for a writ of certiorari, be
detained, unless the judicial officer findg—

“(1) by clear and convincing evidence that the person is not
likely to flee or pose a danger to the safety of any other person
or cfihe community if released pursuant to section 3142 (b) or (c);
an
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“(2) that the appeal is not for purpose of delay and raises a
substantial question of law or fact likely to result in reversal or
an order for a new trial.

If the judicial officer makes such findings, he shall order the release
?t; the person in accordance with the provisions of section 3142 (b) or
).

“(c) ReLEASE OR DETENTION PENDING APPEAL BY THE GOVERN-
MENT.—The judicial officer shall treat a defendant in a case in
which an appeal has been taken by the United States pursuant to
the provisions of section 3731 of this title, in accordance with the
provisions of section 3142, unless the defendant is otherwise subject
to a release or detention.order.

“§ 3144. Release or detention of a material witness

“If it appears from an affidavit filed by a party that the testimony
of a person is material in a criminal proceeding, and if it is shown
that it may become impracticable to secure the presence of the
person by subpena, a judicial officer may order the arrest of the
person and treat the person in accordance- with the provisions-
of section 3142. No material witness may be detained because of
inability to comply with any condition of release if the testimony of
such witness can adequately be secured by deposition, and if further
detention is not necessary to prevent a failure of justice. Release of a
material witness may be delayed for a reasonable period of time
until the deposition of the witness can be taken pursuant to the
Federal Rules of Criminal Procedure.

“§ 3145. Review and appeal of a release or detention order

“(a) REviEw OF A RELEASE ORDER.—If a person is ordered released
by a magistrate, or by a person other than a judge of a court having
original jurisdiction over the offense and other than a Federal
appellate court—

“(1) the attorney for the Government may file, with the court
having original jurisdiction over the offense, a motion for revo-
catéon of the order or amendment of the conditions of release;
an . :

“(2) the person may file, with the court having original juris-
diction over the offense, a motion for amendment of the condi-
tions of release.

The motion shall be determined promptly. :

“(M) Review oF A DerentioN ORDER.—If a person is ordered
detained by a magistrate, or by a person other than a judge of a
court having original jurisdiction over the offense and other than a
Federal appellate court, the person may file, with the court having
original jurisdiction over the offense, a motion for revocation or
amendment of the order.. The motion shall be determined promptly.

“(c) AppeaL FrOM A RELEASE OR DETENTION ORDER.—AnN appeal
from a release or detention order, or from a decision denying
revocation or amendment of such an order, is governed by the
%ovxsions of section 1291 of title 28 and section 3731 of this title.

e appeal shall be determined promptly.

“§ 3146. Penalty for failure to appear

“(a) OFrFENSE.—A person commits an offense if, after having been
released pursuant to this chapter—
“(1) he knowingly fails to appear before a court as required by
the conditions of his release; or
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“(2) he knowingly fails to surrender for service of sentence
pursuant to a court order.

“(b) GRADING.—If the person was released—

“(1) in connection with a charge of, or while awaiting sen-
tence, surrender for service of sentence, or appeal or certiorari
after conviction, for—

‘“A) an offense punishable by death, life imprisonment,
or imprisonment for a term of fifteen years or more, he
shall be fined not more than $25,000 or imprisoned for not
more than ten years, or both;

“(B) an offense punishable by imprisonment for a term of
five or more years, but less than fifteen years, he shall be
fined not more than $10,000 or imprisoned. for not more
than five years, or both;

“(C) any other felony, he shall be fined not more than
$5,000 or imprisoned for not more than two years, or both;

or .
“D) a misdemeanor, he shall be fined not more than

$2,000 or imprisoned for not more than one year, or both; or

“(2) for appearance as a material witness, he shall be fined
no(lz)glg‘re than $1,000 or impriscned for not more than one year,

or bot. B

A term of imprisonment imposed pursuant to this section shall be
consecutive to the sentence of imprisonment for any other offense.

“c) ArFirMATIVE DEFENSE—It is an affirmative defense to a
prosecution under this section that uncontrollable circumstances
prevented the person from appearing or surrendering, and that the
person did not contribute to the creation of such circumstances in
reckless disregard of the requirement that he appear or surrender,
and that he appeared or surrendered as soon as such ¢ircumstances
ceased to exist.

“(d) DecLArATION OF FORFEITURE.—If a person fails to appear
before a court as required, and the person executed an appearance
bond pursuant to section 3142(b) or is subject to the release condition
set forth in section 3142 (cX2XX) or (cX2XL), the judicial officer may,

ess of whether the person has been charged with an offense
under this section, declare an pgg)erty designated pursuant to that
section to be forfeited to the United States.

“8 3147, Penalty for an offense committed while on release

“A person convicted of an offense committed while released pursu-
ant to this chapter shall be sentenced, in addition to the sentence
prescribed for the offense to— g

“(1) a term of imprisonment of not less than two years and not
more than ten years if the offense is a felony; or .
“(2) a term of imprisenment of not less than ninety days and
not more than ope year if the offense is a misdemeanor.
A term of imprisonment imposed pursuant to this section shall be
consecutive to any other sentence of imprisonment.

“g 3148, Sanctions for violation of a release condition

‘“a) AvAlLABLE SANcCTIONS.—A person who has heen released
pursuant to the provisions of section 3142, and who has violated a
condition of his release, is subject to a revocation of release, an order
of detention, and a prosecution for contempt of court.

“(h) RevocatioN oF RELeEase.—The attorney for the Government
may initiate a proceeding for revocation of an order of release by
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filing a motion with the district court. A judicial officer may issue a .
warrant for the arrest of a I;ierson charged with violating a condition
of release, and the person shall be brought before a judicial officer in
the district in which his arrest was ordered for a proceeding in
accordance with this section. To the extent practicable, a person
charged with violating the condition of his release that he not
commit a Federal, State, or local crime during the period of release
shall be brought before the judicial officer who ordered the release
and whose order is alleged to have been violated. The judicial officer
shall enter an order of revocation and detention if, after a hearing,
the judicial officer— .

“(1) finds that there is—

“(A) probable cause to believe that the person has com-
mitted a Federal, State, or local crime while on release; or

“(B) clear and convincing evidence that the person has
violated any other condition of his release; and

“(2) finds that—

‘(A) based on the factors set forth in section 3142(g), there
is no condition or combination of conditions of release that
will assure that the person will not flee or pose a danger to
the safety of any other person or the community; or

“(B) the person is unlikely to abide by any condition or
combination of conditions of release.

If there is probable cause to believe that, while on release, the
person committed. a Federal, State, or local felony, a rebuttable
presumption arises that no condition or combination of conditions
will assure that the person will not pose a danger to the safety of
any other person or the community. If the judicial officer finds that
there are conditions of release that will assure that the person will
not flee or pose a danger to the safety of any other person or the
community, and that the person will abide by such conditions, he
shall treat the person in accordance with the provisions of section
3142 and may amend the conditions of release accordingly.

“{c) ProsecutioN ror. ConNTEMPT.~—The judge may commence a
prosecution for contempt, pursuant to the provisions of section 401,
if the person has violated a condition ¢f his release.

“§ 3149. Surrender of an offerder by a surety

“A person charged with an offense, who is released upon the
execution of an appearance bond with a surety, may be arrested by
the surely, and if so arrested, shall be delive promptly to a
United States iarshal and brought before a judicial officer. The
Jjudicial officer shall determine in accordance with the provisions of
section 3148(b) whether to revoke the release of the person, and may
absolve the surety of respensibﬂitg to Pay all or part of the bond in
accordance with the provisions of Rule 46 of the Federal Rules of
Criminal Procedure. The persun so committed shall be held in
official detention until released pursuant to this chapter or another
provision of law.

“8§ 3150. Applicability to a case removed from a State court

“The provisions of this chapter apply to a criminal case removed
to a Federal court from a State court.”.
(b) Section 3154 of title 18, United States Code, is amended—
{1) in subsection (1), by striking out “and recommend appro-
priate release conditions for each such person” and inserting in
lieu thereof “and, where appropriate, include a recommenda-
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tion as to whether such individual should be released or de-
tained and, if release is recommended, recommend appropriate
conditions of release'’; and
(2) in subsection (2), by striking out “section 3146(e) or section
3147" and inserting in lieu thereof “section 8145".
(c) Section 3156(a) of title 18, United States Code, is amended—
(1) by striking out “3146" and inserting in lieu thereof “3141";
(2) in paragraph (1)—
(A) by striking out “bail or otherwise” and inserting in
- lieu thereof “detain or''; and

(B) by deleting “and" at the end thereof;

(3) in paragraph (2), by striking out the period at the end and
inserting in lieu thereof “; and";

(4) by adding after paragraph (2) the following new
paragraphs:

“(8) The term ‘felony’ means an offense punishable by a
maximum term of imprisonment of more than one year; and

“(4) The term ‘crime of violence’ means—

“(A) an offense that has as an element of the offense the
use, attempted use, or threatened use of physical force
against the person or property of another; or

“(B) any other offense that is a felony and that, by its
nature, involves a substantial risk that physical force
against the person or property of ancther may be used in
the course of committing the offense.”; and

(5) in subsection (bX1), b striking out “bail or otherwise” and
inserting in lieu thereof “detain or’, .
(d) The item relating to chapter 207 in the analysis of part II of
title 18, United States Code, is amended to read as follows:

“207. Relense and detention pending judicial proceedings 141",
(eX1) The caption of chapter 207 is amended to read as follows:

“CHAPTER 207—RELEASE AND DETENTION
PENDING JUDICIAL PROCEEDINGS".

(2) The section analysis for chapter 207 is amended by striking out
the items relating to sections 3141 through 3151 and inserting in
lieu thereof the following:

“3141. Release and detention authority geaerally.

“3142. Release or detention of a defendant pending trial.

“3143. Release or detention of a defendant pending sentence or appeal.
“3144. Release or detention of a material witness.

“3145. Review and appeal of a relesse or detention order.,

“3146. Penalty for failure to appear.

“3147. Penalty for an offense committed .while on release.

“3148. Sanctions for violation of a release condition.

“3149. Surrender of an offender by a surety.

“3150. Applicability to a case removed from a State court.”.

Skc. 204. Chapter 203 of title 18, United States Code, is amended
as follows:

(a) The last sentence of section 3041 is amended by striking out
“determining to hcld the prisoner for trial” and inserting in lieu
thereof “determining, pursuant to the provisions of section 3142 of
this title, whether te detain or conditionally rclease the prisoner
prior to trial”.

(b) The second paragraph of section 3042 is amended by striking
out “imprisoned or admitted to bail” and inserting in lieu thereof
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States in which there are existing court decrees, or pending litigation,

involving the entire state prison system or the majr institutions in the state
and which dedl with overcrowding and/cx the total condmors of confinement;
also inclided are states which have been relieved from prior court orders (does
noti;lclude Jails except for D.C.):

1. Alabamas* The entire state pison system Is under court order dealirlg

with total conditions ard overcrowding. Pugh v. Locke, 406 F.Supp.

318 (M.D.Ala. 1976), aff'd in substance, Newman v. Alabama, 559 F.2d

283 (Sth Cir.’ 1977), cert. denied, 98 S.Ct. 3057 (1978); Receiver
appointed, 466 F.Supp. 628 (M.D.Ala. 1979). The district court ¢ntered
an order establishing a four person committee»to monitor compliance
with previous orders (/13/83). In December 1984, district court
relinquished active supervision after agreement of substantial
compliance by t:hé partes. A possible applicaton for reopening the
case is being examined by the monitor's committee.

Alaska:* The entire state prison system is under a consent decree and a

court order dealing with overcrowding and total conditions of
confinement. (leary v. Smith, No. 3AN-81-5274 (Superior Court for

the State of Alaska, 3rd Jud.Dist. March 3, 1986). There is a stay

pending appeal to the Supreme Court of Alaska.

*Asterisks indicate states where the ACLU is invalved in the litigation.
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3. Arizona:* The state penitentiary is being operated under a series of court orders
and consent decrees dealing with overcrowding, dlassification and other

conditions. Orders, August 1977 - 1979, Harrs v.  Cardwell, C.A. No. 75185

PHX-CAM (D. Ariz.). A special maximum security unit is operating under a

consent decree with an appointed monitor. ‘Black v. ‘Ricketts, C.A. No. 84-I1L
PHX~-CZL M, consent decree, December 12, 1985.
4. Arkansas:* The entire state prison system was under court order dealing with total

conditions. Finney v. Arkansas Board of Corrections, 505 F.2d 194 (8th Cir.

1974). Special Master appointed, Finney v. Mabry, 458 F.Supp. 720 (E.D.Ark.
1978); on compliance, 546 F.Supp. 628. After a finding of full compliance, the
federal court relinquished jurisdiction in August, 1982. A new case challenging

conditions and practices was £iled in 1985.

5. California:* The state penitentiary at San Quentin is under court order on

overcrowding and conditions. Wilson v. Duekmejian, #103454 Supex:for Court,
Marin County. (Aug. 5,1983). Order includes requirement that a special master
be appainted. The segregation units at San Quentin, Falsom, Saledad and Deuel
are under oo{x:t order because of overcrowding and conditions. Touissant v.
Rushen, 553 F.Supp. 1365, aff'd in part, 722 F.2d 1490 ©th Cir. 1984). Also see

Touissant v. McCarthy, 597 F.Supp. 1388 (N.D.Cal. 1984), entering permanent

relief. Later oginion at_- F.2d , 40 Cr.L. 2066 Qth Cir. 9/30/86). Two units at
Saledad (Centxal and North) have been held unconstitutional but the imjuncton
has been stayed pending appeal. In Re Daily and In Re Rock Sup.Ct

Monterey). In addiHon, there is pending litigation at the California Medical
Facility, San Luis Obispo and the Women's Prison at Frontera..

6. Calorado:* The state ;naximum security penitentiary is under court order on total
conditions and overcrowding. The prison was declared unconstitutional and

ordered to be ultimately closed. Ramos v. Lamm, 485 F.Supp. 122 (D.Cal 1979);




aff!d in part and remanded, 639 F.2d 559 (10th Cir. 9/25/80) cert. den. 101 S.Ct.

1259 (1981), on remand, 520 F.Supp. 1059 (D. Cal 198)).
7. Connecticut:* The Hartford Correctional Center operated by the state is under

court order dealing with overcrowding and some conditions. Lareau v. Manson,

507 F.Supp. 1177 (D. Conn 1980) aff'd 651 F.2d 96 (2nd Cir. 1981). The Somers
Comrectional Center is under a consent decree desling with overcrowding and

some conditions. Letezeio v. Manson, No. H-82-252 (D. Conmn. 1984). There is

additional pending overcrowding litigation at Somers, Barikus v. Manson, Civ.

No. H80-506, and at the Montville Correctional Center, Foss v, Lopes. Niantc

Women's Prison is under a couct order. West v. Manson, #H-83-366 (D.Conn.

10/3/84).
8. Delaware: The state penitentary is under court order dealing primarily with

overcrowding and some conditions. Anderson v. Redman, 429 F.Supp. 1105

(D.Del. 1977).
S. Florida: The entre state prison system is under court order dealing with over—

crowding. Costello v. Wainwright, 397 F.Supp. 20 (M.D.Fla. 1975), affd 525 F.2d

1239 and 553 F.2d 506 (Sth Cir. 1977). See &lso 489 F.Supp1100 (M.D. Fla. 1980),
settlement on overcrowding approved. A special master has been appointed.

10. Georgia: The state penitentiary at Reidsville is under court order on total condi-
tions and overcrowding. A special master was appainted in June 1979. Guthre
v. Evans, C.A. No, 3068 (S.D. Ga.).

11. Hawaili*: The men's prison (0.C.C.C.) in Hondlulu and the women's prison on Oahu

are under court order in a totality of conditions suit. Spear v. Ardyoshi, Civ. No.

841104 (D. Hawaii). Order entered June 1985 and monitors have been appointed.
12. IHlinois:* The state penitentiary at Menard is under court order on total conditions

and overcrowding. Lightfoot v. Walker, 486 F.Supp. 504 (5.D.IIL 2/19/80). The

state penitentiary at Pontiac was under a cowrt order enjoining double celling




oy,

and dealing with overcrowding. Smith v. Fairman, 548 F.Supp. 186 (C.D. Il 1981,

rev. 690 F.2d 122 (7th Cir. 1982) ho proof of vidlence or long periods in cell).

Litigation is pending at. other institutions.

* . s o .
Idaho:™ The women's prison is under a consent decree on conditions. Witke v.

Crowl, Civ. No. 82-3078 (D. Id.) with an aépo:’nted monitor. The men's Idaho

Correctional State Institution is under a court order on conditiocns. Balla v. Idaho
State Bd. of Corr., 595 F.Supp. 1558 (D.Id. 1984).

14. Indiana:* The state prison at Pendleton was found unconstitutional on total

15.

l7§

conditions and overcrowding. French v.'Owens, 538 F.Supp. 910 (S.D. Ind. 1982),

aff'd in pertinent part, 777 F.2d 1250 (7th Cir. 1985), certden. -U.S.  (1986).

The state penitentiary at Michigan City is under a ocourt order on overcrowding
- and other conditidons. Hendrix v. Faulkner, 535 F.Supp. 435 (W.D. Ind. 198]), aff'd,

sub nom Wellman v. Faulkner, 715 F.2d 269 (7th Cir. 1983), cert.den. 104 S.Ct.

3587 (1984).

Iowa: The state penitentiary is under court order on overcrowding ard a variety of

oonditions. Watson v. Ray, C.A. No. 78~106-1, 90 F.R.D. 143 (S.D. Ia, 198]).

Kansas: The state penitentiary is under a consent decree on total conditions. Arney

v. Bennett, No. 77-3132 (D. Kan. 1980).

Kentucky:* The state penitentiary and reformatory are under court order by virtue

of a consent decree on overcrowding and some conditions. Rendrick v. Carroll,

C76-0079 (W.D.Ky.) and Thompson v. Bland (April 1980). 541 F.Supp. 2L (W.D.

Ky. 198]) (consent decree entered). On appeal the Cowt of Appeals affirmed
virtually all of the district court's orders. Kendrck v. Bland, F.2d , 35 CrL

————

2366 (pth Cir. 7/27/84). The women's state prison is under court order on a

variety of conditions. Canterino v. Wilson, 546 F.Supp. 174 (W.D. Ky. 1982) and

564 F.Supp. 711 (1983).



18. Louisiana: The state penitentiary is under court order dealing with overcrowding

and a varety of conditions. Williams v. Edwards, 547 F.2d 1206 (Sth Cir. 1977).

19. Maines* The state penitentary was challenged on overcrowding and a variety of
conditions, The trial court granted relief only as to restraint cells and otherwise

dismissed the complaint. Lovell v, Brennan, 566 F.Supp. 672 (D. Maine 1983),

aff'd 728 F.2d 560 (st Cir. 1984).
20. Maryland* The two state penitentaries were declared unconstitutional on over-
crowding. Johnson v. Levine, 450 F.Supp. 648 (D.Md. 1978) Nelson v. Callins, 455

F.Supp. 727 (D.Md. 1978), affd 588 F.2d 1378 (4th Cir. 1978), on remand
FSupp, _ (D. Md. 1/5/81), rev. and remanded, 659 F.2d 420 (4th Cir. 1981) en

band. ‘A settlement agreement and consent decree were subsequently entered
and new compliance proceedings were com menced in February 1987.
2l. Massachusetts: The maximum security unit at the state prdson in Walpale is being

challenged on total conditions. Blake v. Hall, C.A. 78-3051-T (D.Mass.). A

decision for the prison officials was affirmed in part and reversed in part and
remanded. 668 F.2d 52 (st Cir. 198]).

.22. Michigan*: The women's prison is under court order, Glover v. Johnson, 478 F.Supp.

1075 (E.D. Mich. 1979); further order entered, 510 F.Supp. 1019 (198)). The entire
men's prison system is under court order on overcrowding and other conditions,

U.S. v. Michigan, No. G84-63 and is being further challenged in Knop v. Johnson,

No. G84-65L (W.D. Mich.). (Trdal conduc::tedintermittentlysinéeJunelQ86). The
state prison at Jackson is under a consent decree on other conditions. Hadix v,
Milliken, C.A. 80~73581 (E.D. Mich. 5/13/85).

23. Mississippi: The entire state prison system is under court order dealing with
overcrowding and total conditions. Gates v. Collier, 501 F.2d 1291 (5th Cir,

1974).




24.

25.

260

27.

28.

Missouriz* The state penitentiary is under court order on overcrowding and some

conditions. Burks v. Teasdale 603 ¥.2d 59 @8th Cir. 1979), on remand, 27 Cr.L.

2335 (W.D. Mo. 5/23/80).

Nevada:* The state penitentiary is under court order on overcrowding and total

conditions. Craig v. Hocker, C.A. No. R-2662 BRT (D.Nev.) (consent decree

entered 7/18/80). New addition to state penitentiary under court order on total
conditions. Shapley v. O'Callaghan, CVR-77-221-ECR (D.C. Nev.) (consent

decree entered July 1983). A moriftor has been appointed.
New Hampshire:* The state penitentiary is under court order dea]ing} with total

conditions and overcrowding. Laaman v. Helgemoe, 437 F.Supp. 269 (D.N.H.

1977).

New Mexicor* The state penitentiary is under a court order on overcrowding and

total conditions. Duran v. Apodaca, C.A. No. 77-721-C (D.N.Mex.) (consent

decree entered 8/1/80). Special Master appointed June 1983, On June 27, 1986,
an order was entered emjoining the state from reducing staff which would have
resulted in whdlesale non-compliance with the court's order. Duran v. Anaya,

#77-07210B (D.N.M.).

New York: In 1984, the state was forced by court order to keep open the Long

Island Corectional Facility upon a finding that conditions and overcrowding in
other state prisons was uncorstitutional. This order was affirmed in the Court of
Appeals. Mitchell v. Cuomo, 748 F.2d 804 (2nd Cir. 1984).

North Caralinas* A lawsuit was filed in 1978 at Central Prson in Raleigh on

overcrowding and conditions and a similar lawsuit is pending invalving the
women's pdson. Batton v. No. Caraling, 80-0143-CRT (E.D.N.C.), see also 501

F.Supp 173 (.D. N.C. 1980)@enying motion for summary judgement. In
September 1985, a consent judgement was entered covering overcrowding, staff,

programming and medical services in the 13 units of the state system's South




Piedmont area. Hubert v. Ward, C-C-80-414-M (W.D.N.C.). A lawsuit covering

conditions and crowding has been filed with respect to the Craggy Unit outside
of Asheville, N.C. Epps v. Martn, A-C-86-162 (W.D.N.C.) (complaint filed on

May 29, 1986). Trizl is scheduled for April, 1987.

30. Ohior* The state prison at Lucasville was under couct order on overcrowding.

3L

32

33.

Chapman v. Rhodes, 434 F.Supp. 1007 (S.D.Oh. 1977), aff'd 6/6/80 (6th Cir.),

rev'd, 101 S.Ct. 2392 (198]). The state prison at Columbus is under court order
resultdng from a consent decree on total conditions and overcrowding and is

required to be dosed in 1985. Stewart v. .Rhodes, C.A. No. C-2~78-220

S.D.Ohig (12/79). The state prison at Mansfield is being operated under a

consent decree on various conditions. Boyd v. Denton, C.A. 78-1054A (N.D.Oh.
6/83). | ' |

Oklahomas* The state penitentiary is under court order on total conditions and the
entire sﬁte prson system is under court order on covercrowding, Battle v.
Anderson, 564 F.2d 388 (10th Cir. 1977). The district court's decision to retain
Jurisdiction to insure continued compliance was upheld, 708 F.2d 1523 (l0th Cir.
1983). The district court relinquished jurisdiction in mid-1984 and that decision is
on appeal. |

Oregore* The state penitentiary was under a court order on overcrowding, Capgs v.
Atiyeh, 495 F.Supp. 802 (D.Or. 1980), appeal pénding ©th Cir.), stay granted, 101
S.Ct. 829 (1981), stay vacated by dedsion in Rhodes v. Chapman {(see Ohio

above). On remand, the district court determined there was no 8th Amendment
violation. 559 F.Supp. 894 (D.Ore. 1982).

Pennsylvania: The women's prison at Muncy is being challenged on conditions and

-practices. The state prison at Graterford is being Challenged‘on total conditions.

Hassine v. Jeffes, (Trial in May 1986).
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35.

36-

37.

38.

Rhode Island:* The entire state system is under court order on overcrowding and -

total. conditions. Palmigiano v. Garrahy, 443 F.Supp. 956 (D.R.L 1977). A

Specizl Master was appointed in September 1977 New population caps were
imposed by order in June, 1986.
South Cardlina:® The state penitentiary is being challenged on overcrowding and

conditions. Mattson v. So. Car. Bd. of Corr., C.A. No. 76-318. The entire prison

system is under a consent decree on overcrowding and conditions. Nelson v.
Leeke, C.A. No. 82-876-0 (I/8/85). Release order in summer of 1986 was
affirmed by the Court of A ppeals. |
South Dakota:™ The state penitentiary at Sioux Falls is under a court order on a

vadety of conditions. Cody v. Hilliard, 599 F.Supp. 1025 (D.S.D. 1984).

Overcrowding oxder affirmed, 799 F.2d 447 @8th Cir. 1986).. Rehearing en banc
granted and argued in January 1987.
Tennessees* The entre system is under court order for overcrowding and

conditions. Grubbs v. Bradley, 552 F.Supp.-1052 (M.D. Tenn. 1982). Population

ordered reduced and a Special Master was appointed (Dec. 82). Court erfjoined
new intake because of failwe to comply with population reduction orders.
Order, m/éS/BS.

Texas: The entire state prison system has been dedlared. unconstitutional on

overcrowding and conditions. Ruiz v; Estelle, 503 F.Supp 1265 (S.D.Tex.
1M0/8d), stay granted and denied, 650 F.2d 555 (5th Cir. 198]), stay granted and
denied (Sth Cir. 1/14/82). A Special Master has been. appointed. On appeal the
district court order was affirmed in part, vacated in part and vacated without
prejudice in part for further hearings. 679 F.2d 1IIS (Sth Cir. 1982). A stipulation

was reached and a consent decree entered on the crowding issues in 1985. A
contempt order was entered by the district court on December 3, 1986. Ruiz v.

McCotter, H-78-987-CA (5.D.TX.).
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Utah: The state penitentiary is being operated under a consent decree on

overcrowding and some conditions. Nielson v. Matheson, C~76-253 (D.Ut. 1979).

40. Vermont: State prison clesed.

41.

42,

43.

Virginias* The state prison at Powhatan is under a consent decree dealing with

overcrowding and conditions. Cagle v. Hutto, 79-0515-R '(E.D. val. The

maximum security prison at Mecklenburg is under court order dealing with

. various practices and conditions. Brown v. Hutto, 81-0853~R (E.D.Va.), {consent

decree entered June 1983). The state penitentiary at Richmond is being

challenged on the totality of conditions. Shrader v. White, £.A. No. 82-0247-R
(E.D.Va.). Tral court decision dismissing the complaint in June1983. The Court
of Appeals affirmed and remanded in part, 761 F.2d 975 (4th Cir. 1985).

Mashingtons*  The state reformatory is being challenged on overcrowding and

conditions. Coliins v. Rhay, C.A. No. C-7813-V (W.D. Wash.)). The state

penitentiary at Walla Walla has been declared unconstitutional on overcrowding
and conditions and a special. master has been appainted. Hoptowit v. Ray, C-79~
359 (E.D.Wash. 6/23/80), affd in part, rev'd in part, vacated in part and

remanded, 682 F.2d 1237 @th Cir, 1982). In alater appeal, Hoptowit v. Spellman,

753 F.2d 779 (9th Cir. 1985), the Court of Appeals affirmed the findings of the
district cowrt on remand with respect to the conditions of confinement and
remanded the case for the entry of an axder.

West Virginia: The state penitentiary at Moundsville is under court order on

overcrowding and condiHons, Crain v. Bordenkircher, #81k-C320R, '(Circuit

Cowrt, Marshall County 6/21/83). Decision affirmed by West Virginia Supreme
Court in1986. A special master has been appainted. The Huttonville Correction

Center is also under court order with respect to conditions. Nobles v. Gregory,

#83-C-244 (Randdlph Co. Cir. Ct. 2/22/85).



44. Wiscorsin:* The state pcison at Waupun is under a court order on overcrowding and

46.

47.

48.

oonditﬁons. Delgado v. Cady, 576 F.Supp. 1446 (E.D. Wisc. 1983).

Wyoming:* The state penitentiary was being operated under terms of a stipulation

and consent decree. Bustos v. Herschler, C.A., No. C76-143-B (D.Wyo.). The

federal court relinquished jurisdiction in early 1983.

District of Columbia:* The DJstnct Jjails are under court order on overcrowding and

conditions. Inmates, D.C. Jail v. Jackson, 416 F.Supp. 119 (D.D.C. 1976),

Campbell v. McGruder, 416 F.Supp. 100 and 111 (D.D.C. 1976), affd and

remanded, 580 F.2d 521 (D.C.Cir. 1978). On remand court ordered limit on
period of doublecelling and increase in staff, 554 Supp. 562 (D.C.D.C. 1982). In
1985 the district court held conditions at the jail required an order that intake be
emjained. A consent decree requmng reduction in population entered August 22,

1985. Inmates of D.C.Jail v. Jackson, 751668 (D.C.D.C.). Several facilities at

the Lorton Complex, the District's prison, are under court order on overcrowding
and conditions. There are population caps in place in both the Central Facility

and the Maximum Security Facility. Twelve John Does v. Barry, #80-2136

(D.C.D.C.)). On December 22, 1986, Lorton's medium secucity Occoquan facilities

came under couct order and a population cap was imposed. Inmates of Occoguan

v. Barry, #86-2128 (D.C.D.CJ).

Puerto Rico: The Com monwealth Penitentiary is under cowrt order on over-

'ccowding and conditions. Martinez-Rodrgues v. Jiminez, 409 F.Supp. 582

(D.P.R; 1976). The entire commonwealth prison system is under court order

dealing with overcrowding and conditions, Morales Feliciano v. Barcelo, 497

F.Supp. 14 (D.P.R. 1979). A special master was appointed in 1986.

Virgin Islands: Territorial prison is under court order dealing with conditions and

overcrowding. Barnes v. Gov't of the Virgin Islands, 415 F. Supp. 1218 (D.V.L

" 1976).




ADDITIONAL RESOURCES

Individuals:

The following individuals, in addition to the seminar participants, provided information for
this report or for the background materials provided at the seminars:

Alabama
Russell Stoddard, Assistant Attorney General, Career Criminal Drug Task Force, Birmingham

Alaska
Gwen E. Byington, Special Assistant, Alaska Department of Law, Anchorage

Arizona

Terry Jackson, Pretrial Services, Phoenix

Barnett Lotstein, Assistant Chief Counsel, Organized Crime Unit, Attorney General's Office,
Phoenix

Arkansas
-Caran Curry, Prosecutor Coordinator’s Office, Little Rock
Ted Holder, Office of the Attorney General, Little Rock

California
Michael Barnes, Special Agent Supervisor, Bureau of Narcotics Enforcement, Sacramento
John Gordineer, Senior Assistant Attorney General, Sacramento

Colorado
Cliff Cronk, Special Prosecutor’s Unit, Attorney General’s Office, Denver

Connecticut

Sgt. Matthew Tyska, Jr.,, Commanding Officer, Criminal Intelligence Unit, Connecticut State
Police, Hartford

Delaware
Eugene M. Hall, State Prosecutor, Office of the Attorney General, Wilmington

District of Columbia
Burtrand Thomas, Attorney Adviser, Superior Court of the District of Columbia

Florida
John Boyle, State Senate Finance, Taxation, and Claims Committee, Tallahassee
Doug Johnson, Division of Banking, Tallahassee

Georgia ,

Robert Molar, State Department of Banking and Finance, Atlanta

Charles Olsen, Staff Attorney, Prosecuting Attorney’s Council of Georgia, Decatur
Herman Watson, Staff Attorney, Prosecuting Attorney’s Council of Georgia, Decatur




Guam
C. William Ullrich, Acting Attorney General, Agana

Idaho
Tyra Stubbs, Department of Law Enforcement, Boise -

Illinois

Christine Devitt, Senior Research Analyst, Information Resource Center, Chicago

Tom Dixon, Cook County Assistant State’s Attorney, Chicago

Richard Kozak, Deputy Superintendent, Northern Intelligence Area, Illinois State Police,
Elmhurst

Bob Repel, Legislative Counsel, Cook County State’s Attorney’s Office, Chicago

Commander John Rile, Narcotics Division, Chicago Police Department

Mark Warnsung, Legal Counsel, Senate Judici: - ¥ Committee, Springfield

Deputy Robert Williams, Bureau of Investigative Services, Chicago Police Department

Joe Woods, Office of the Attorney General, Chicago

Indiana

Cpt. Don Brackman, Commander, Special Investigations, Indiana State Police, Indianapolis

Steven Goldsmith, Marion County Prosecutor, Indianapolis

Col. James Hollingsworth, Deputy Superintendent, Data and Communications, Indiana State
Police, Indianapolis

Towa

Cpt. Dave Amisk, Field Operations Supervisor, Woodbury County Sheriff’s Department, Sioux
City .

Don Mason, Prosecuting Attorneys’ Council, Des Moines

Eugene Meyer, Assistant Director, Division of Criminal Investigation, Jowa Department of
Public Safety, Des Moines

Kansas ‘

John Bork, Assistant Attorney General, Criminal Division, Office of the Attorney General,
Topeka '

Clyde E. Bevis, LECC Coordinator, U.S. Attorney’s Office, Wichita

John Evans, Resident Agent-in-Charge, U.S. Drug Enforcement Administration, Wichita

Earl Maudlin, Supervisor, Narcotics Division, Kansas Bureau of Investigation, Topeka

Kentucky

Gary Bush, Supervisor, Administrative Section, Kentucky State Police, Frankfort
Lt. Larry Fentress, Legal Office, Kentucky State Police, Frankfort

Kathy Snell, General Counsel, Justice Cabinet, Frankfort

Louisiana

Sgt. Christian Christophe, Louisiana State Police, Baton Rouge

Cpt. Jimmie Price, Louisiana State Police, Baton Rouge

Frank Touchet, Law Clerk, Louisiana District Attorneys’ Association, Baton Rouge

Maine ,
Nicholas Guess, Special Assistant U.S. Attorney, Portland
William Stokes, Assistant Attorney General, Office of the Attorney General, Augusta

Maryland
Alexander Palenscar, Deputy State’s Attorney, Baltimore




Massachusetts
Frederick Riley, Assistant Attorney General, Office of the Attorney General, Augusta

Michigan

James Gizicki, Forfeiture Division, Wayne County Prosecutor’s Office, Detroit

Patrick O’Brien, Assistant Attorney General, Office of the Attorney General, Lansing

Tom Robinson, Assistant Executive Secretary, Prosecuting Attorneys’ Coordinating Council,
Lansing

Detective 1st Lt. Norman Smith, Narcotics Unit, Criminal Investigation Section, Michigan
State Police, Lansing

Minnesota

James Early, Special Assistant Attorney General, Office of the Attorney General, St. Paul

Marilyn Helms, Minnesota Sentencing Guidelines Commission, St. Paul

Paul Kempainen, Special Assistant Attorney General, Criminal Division, Office of the
Attorney General, St. Paul

Chris Sanft, Minnesota Department of Revenue, Minneapolis

Mississippi
Don Butler, Director, Mississippi Bureau of Narcotics, Jackson
Steve Coleman, Office of Criminal Justice Planning, Jackson

Missouri

Chip Buckner, Office of the Attorney General, Jefferson City
Jack Morris, Office of the Attorney General, Jefferson City
Sen. Harry Wiggins, State Capitol, Jefferson City

Montana
Mark Racicot, Office of the Attorney General, Helena
Joe Roberts, Assistant Attorney General, Office of the Attorney General, Helena

Nebraska
Bruce Ayers, Nebraska Crime Commission, Omaha
Ron Laners, U.S. Attorney, Omaha

Nevada )
Jackie Hollingsworth, Department of Motor Vehicles and Public Safety, Carson City
Brian Hutchins, Chief Criminal Deputy, Office of the Attorney General, Carson City

New Jersey

Victoria Bramson, Deputy Attorney General, Criminal Division, Office of the Attorney
General, Trenton

Ken Dente, Deputy Attorney General, Narcotics Task Force, Office of the Attorney General,
Trenton

Harvey Goldstein, Assistant Director of Probation, Administrative Office of the Courts,
Trenton )

Ron Susswein, Deputy Attorney General, Chief of Policy and Legislation Unit, Division of
Criminal Justice, Office of the Attorney General, Trenton

New Mexico

Robert M. Auerbach, Administrative Office of District Attorneys, Santa Fe

Robert D. Gardenhire, Legal Adviser, New Mexico State Police Department, Santa Fe

Ed Staffel, Special Agent in Charge of Investigations, Office of the Attorney General, Santa
Fe




New York

Leon Ellen, Examiner, Office of State Banking Department, New York City

James E. Overmyer, Legislative Budget Analyst, Ways and Means Minority Committee,
Assembly of the State of New York, Albany

North Carolina

Jean Benoy, Senior Deputy Attorney General for Special Litigation, Office of the Attorney
General, Raleigh

William Farrell, Special Deputy, North Carolina Department of Justice, Special Prosecutor’s
Division, Office of the Attorney General, Raleigh

North Dakota

Jack Ladbury, President, North Dakota Chiefs of Police Association, Valley City Police
Department, Valley City

Michael Quinn, Director, Drug Enforcement Unit, Office of the Attorney General, Bismarck

Ohio

Michael Caylor, Law Enforcement Coordinator, U.S. Attorney’s Office, Cleveland

Pat McMahon, "Parents Who Care,” Columbus

Robert Palombo, Resident Agent-in-Charge, U.S. Drug Enforcement Administration, Cleveland

Oklahoma

Leslie Collum, General Counsel, Oklahoma National Bureau of Narcotics and Dangerous Drugs,
Oklahoma City .

Janet Myer, Oklahoma State Bureau of Investigations, Oklahoma City

Oregon

Paul Keller, Chief Investigator, Organized Crime Unit, Department of Justice
Rep. Paul Phillips, State Capitol, Salem

Erik Wasmann, Criminal Division, Office of the Attorney General, Salem

Pennsylvania

Robin L. Lubitz, Associate Director, Pennsylvania Commission on Sentencing, State College

Richard D. Reeser, Director, Bureao of Program Development, Pennsylvania Commission on
Crime and Delinquency, Harrisburg

Marc Tenan, Senior Policy Analyst, Governor’s Office of Policy Development, Harrisburg

Steven Turner, Deputy Chief Counsel, Pennsylvania Crime Commission, Conshohocken

Puerto Rico

Mary Byrd, Intergovernmental Relations Office, Puerto Rico Federal Affairs Administration,
Washington, D.C.

Rhode Island
John E. Migliaccio, Deputy Attorney General, Office of the Attorney General, Providence
James Rinaldo, Chief, Criminal Division, Office of the Attorney Géneral, Providence

South Carolina

Ernest Euler, Office of the Governor, Division of Public Safety, Columbia
Casey Manning, Office of the Attorney General, Columbia

Donald Zelenka, Office of the Attorney General, Columbia




South Dakota

Don Gromer, Field Agent Supervisor, South Dakota Division of Criminal Investigation, Office
of the Attorney General, Pierre

Dennis Holmes, Assistant Attorney General, Litigation Division, Office of the Attorney
General, Pierre

Tennessee
Al Partee, Assistant Attorney General, Office of the Attorney General, Nashville

Texas
Judge Leon Douglas, Office of the Governor, Criminal Justice Division, Austin

Utah
John Nielson, Commissioner of Public Safety, Salt Lake City

Yermont

Christopher Leopold, Executive Director, Vermont Department of State’s Attorneys,
Montpelier

Sgt. Robert L. Vallie, Vermont State Police, Montpelier

Yirginia
William Allsbrook, Assistant Director, Bureau of Criminal Investigations, Richmond
Charles Griffith, Assistant Commonwealth Attorney, Norfolk

Yirgin Islands
Wilfred A. Barry, Director, Department of Law, Narcotics Strike Force, St. Thomas

Washington

David Fallen, Sentencing Guidelines Commission, Olympia

Bob Lasnik, King County Prosecutor’s Office, Seattle

Greg Canova, Senior Assistant Attorney General, Office of the Attorney General, Olympia

West Virginia
Anthony Serreno, Director of Legislation, Office of the Attorney General, Charleston
Thomas Trent, General Counsel, Department of Public Safety and State Police, S. Charleston

Wisconsin

Douglas Haag, Assistant Attorney General, Criminal Litigation, Office of the Attorney
General, Madison

Wyoming
Sylvia Lee Hackl, Assistant Attorney General, Office of the Attorney General, Cheyenne

Federal
Stephen Appell, Executive Office of U. S. Attorneys, Washington, D. C.




Literature:

State Laws and Procedures Affecting Drug Trafficking Control: A National Overview.
National Governors’ Association and National Criminal Justice Association, July 1985

Report of Applications for Orders Authorizing or Approving the Interception of Wire or
Oral Communications, 1983, 1984, 1985, prepared by the Administrative Office of the
United States Courts

1986 Comparative Sentencing Survey, Pennsylvania Commission on Crime and Pelinquency

"Investigation and Prosecution Under the Georgia R.I1.C.O.," published by the Prosecuting
Attorneys’ Council of Georgia, written by Chuck Olson, staff attorney

Minnesota Sentencing Guidelines Commission, Report to the Legislature, November 1986

Civil Drug Forfeiture Manual, prepared by the Office of the Attorney General, South
Carolina . «
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