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This volume, Report on Corrections, is one of
six reports of the National Advisory Commission
on Criminal Justice Standards and Goals.

This Commission was appointed by Jerris
Leonard. Administrator of the Law Enforcement
Assistance Administration (LEAA), on October
20, 1971, to formulate for the first time national
criminal justice standards and goals for crime
reduction  and prevention at the State and local
levels,

The views and reccommendatiwps presented in
this volume are those of a majority of the
Commission and do not necessarily represent
those of the Department of Justice. Although
LEAA provided $1.75 million in discretionary
grants for the work of the Commission, it did not
direct that work and had no voting participation
in the Commission.

Membership in the Commission was drawn
from the three branches of State and local
govornment, from industry, and from citizen
groups. Commissioners were chosen. in part,
for their working experience in the criminal
justice area. Poiice chiefs, judges, corrections
leaders, and prosceutors were represented.

Other recent Commissions have studied the
causer and debilitating effects of crime in our
society, We have sought to expund their work
and build upon it by developing a clear
statement of priorities. goals, and stundards to
help sct a naiional strategy (o reduce crime
through the timely and equitable administration
of justices the protection of life. liberty. and
praperty; and the efficient mobilization of
resources.

Some State or local governments already may
have equaled or surpassed standards or
recommendations proposed in this report: most
in the Nation have not. But n any case. each
State and local government is encouraged to
evaluate its present status and to implement
those <tandards and recom.uendations that are
appropriate,

The process of setting the standards that
appear in the Report on Corrections und the other
Commission volumes was a dynamic one. Some
of the standards proposed are based on program-
and projects already in operation, and in these
cases the standards are supported with
empirical data and examples.

The Commission recommends specific guidelines

for evaludting existing practices or for setting up
new programs. Inosome wreas, however, the
Commission was unable to be as specific as it
would have liked because of the tack of reliable
information. The Commission urges research
in these areas,

The Commission anticipates that as the
standards are implemented, experience will
dictate that some be upgraded, some maodified,
and perhaps some discarded. Practitioners in the
criminal justice field will contribute to the
dynamic process as they test the validity of the
Commission’s assumptions in the field.

One of the main priorities of this volume—and
of the Commission itself——Iis to encourage and
facilitate cooperation among all the elements of the
criminal justice system und with the communitics
they serve. Consequently, some of the subjects
discussed in this volume bear a close correlation
to standards in the other volumes. The ,
Commission has attempted to maintain a
consistent approach to basic problems. hut
different facets of common concerns are discussed
in the volume that seems most appropriate.

This Commission has completed its work and
submitted its report. The Commission hopes that
its stundards and recommendations will influence
the shape of the criminal justice system in this
Nation for many years to come. And it believes
that adoption of those standards and
recommendations will contribute to a measurable
reduction of the amount of crime in America.

The Commission thanks Jerris Leonard,
Administrator of LEAA, and Richard W. Velde
and Clarence M. Coster. Associate Administrators,
for their efforts in authorizing and funding this
Commission and for their support and
encouragement during the life of the Commission.

The Commission expresses its sincerest
gratitude to the chairman, Judge Joe Frazier
Brown. and members of the Task Force on
Corrections; and to the many practitioners,
scholars. and advisers who contributed their
expertise to this effort. We are also grateful to
the Commissien and Corrections Tusk Force
staffs for their hard and dedicated work,

On behalf of the Commission, [ extend special
and warmest thanks and admiration to Thomas
I. Madden, Executive Director, for guiding this
project through to completion.

RUSSELL W. PETERSON
Chairman

Washington, D.C,
January 23, 1973
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This report constitutes one of the few nationwide
studies of corrections  in the United States. Pred-
ecessors in this century number only three.

In 1931, the National Commission on Law Ob-
servance and Enforcement (the Wickersham Com-
mission) issued 14 reports on crime and law en-
forcement, including the subject of corrections,

In 1966, the Joint Commmission on Correctional
Manpower and Training undertook a 3-year study
to identify corrections’ manpower and training needs

"and propose means for meecting those needs. It

published 15 reports.

In 1967, the President's Commission on Law
Enforcement and Administration of Justice pub-
lished its report, The Challenge of Crime in a Free
Society, and the reports of its several task farces,
including the corrections task force.

All of these studies emphasized the fact that
corrections is an integral part of the criminal justice
system; that police, courts, and corrections must
work in cooperation if the system is to function
effectively. Recently, however, increased attention
has been given to the systems aspect of criminal
justice, recognizing that what happens in one part
of the system affects all the other parts,

Police, for example, are coming to agree with
correctional authorities  that as many young people
as possible, consistent with protection of the public,
should be diverted to education, employment,
counseling, or other services which will meet their
needs and thus help them avoid the stigma of a
criminal record. Police departments in several areas
have set up their own diversion programs.

,Courts have made an indelible imprint on cor-
rections through recent decisions on violations of the

civil rights of offenders, Whole State prison systems
have been declared unconstitutional as violating the
eighth amendment’s ban on cruel and uausual pun-
ishment.

In the light of these developments, this report
goes farther than any previous study in examining
the interrclationships between corrections and the
other elements of the criminal justice system. The
report includes, for example, discussions of jails,
which are traditionally a part of law cnforcement
rather than corrections; of the effects of ‘sentencing
on convicted offenders; of the need for judges to
have continuing jurisdiction over offenders they
have sentenced: and many other subjects that
previously might not have been considered. within
the realm of corrections,

The task force which made the study and de-
veloped recommendations for submission to the
Commission had among its members not only some
of the leading correctional administrators of the
country, but also representatives of the judiciary,
the bar. law enforcement, and academic - depart-
ments concerned with corrections. A committee
named by the American Correciional Association
and the membership of the Association of State
Correctional Admiinistrators assisted the Commis-
sion by reviewing proposed standards and making
suggestions for improvement.

To all these persons, who gave unstintingly of
their time and effort, as well as to those who

.contributed sections of the report, T should like to

express my appfreciation. Thanks are also due to
Lawrence A. Carpenter and the task force staff
he headed. and to those members of the Commis-
sion staff who had special responsibility for this

report,
%WW

JOE FRAZIER BROWN
_ Chairman
Task Force on Corrections

Washington, D.C.
January 23, 1973
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Chapter 1

Corrections
and the
Criminal Justice System

The pressures for change in the American cor-
rectional system today are building so fast that even
the most complacent are finding them impossible
to ignore. The pressures come not only from
prisoners but also from the press, the courts, the
rest of the criminal justice system. and even prac-
ticing correctional personnel.

During the past decade, conditions in several
prison systems have been found by the courts to
capstitute cruel and unusual punishment in violation
of the Canstitution, In its 197172 term. the U.S.
Supreme Court decided cight cases directly affecting
offenders. and in each of them the offender’s con-
tantion prevailed,

The riots and other disturbances that continue to
accur in the Nation's prisons and jails confirm the
fegling of thoughtful citizens that such institutions
contribute little to the national effort to reduce crime.
Some maintain that time spent in prisons is in fact
eounterproductive.

It is clear that a dramatic realignment of cor-
rectional methods s called for. Tt is essential ‘to
abate use of institutions, Meanwhile much can be
done to eliminate the worst effects of the institu-
fion—ity crippling idleness, anonymous brutality,
and destructive impact. Insofar as the institution
has to be relied on, it must be small enough, 0
located. and so operated that it can relate to the
problems offenders pose for themselves and the com-
manity.

Thewe changes must nat he made out of sympathy

for the criminal or disregard of the threat of crime
to society, They must be made precisely because
that threat, is too serious to be countered by ineflec-
tive methods.

Many arguments for correctional programs that
deal with offenders in the community—probation.
parole, and others—mect the test of common sense
on their own merits. Such arguments are greatly
strengthened by the failing record of prisons, re-
formatories, and the like, The mega-institution, hold-
ing more than a thousand adult inmates, has been
built in Jarger number and variety in this country
than anywhere else in the world. Large institutions
for young offenders have also proliferated here, In
such surroundings, inmates become faceless people
living out routine and meaningless lives. And where
institutions are racially skewed and filled with a
disproportionate number of ill-educated and voca-
tionally inept persons, they magnify tensions al-
ready existing in our socicty.

The failure of major institutions to reduce crime
is incontestable.” Recidivism rates are notoriously
high. Tnstitutions do succeed in punishing. but they
do not deter. They protect the community, but that
protection is only temporary. They relieve the com-
munity of responsibility by removing the offender,
but they make successful reintegration into the
community unlikely. They change the committed
offender, but the change is more likely to be nega-
tive than positive,

It is no surprise that institutions have not been
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successful in reducing crime. The mystery is that
they have not contributed even more to increasing
crime. Correctional history has demonstrated clearly
that tinkering with the system by changing specific
program areas without attention to the larger prob-
lems can achieve only incidental and haphazard
improvement.

Today’s practitioners are forced to use the means
of an older time. And dissatisfaction with correc-
tional programs is related to the permanence of
yesterday’s institutions, We are saddled with the
physical remains of last century’s prisons and with
an ideological legacy that has implicitly accepted
the objectives of isolation, control, and punishment,
as evidenced by correctional operations, policies
and programs. :

Corrections must seek ways to become more
attuned to its role of reducing criminal behavior.
Changing corrections’ role from one of merely hous-
ing society’s rejects to one of sharing responsibility
for their reintegration requires a major commitment
on the part of correctional personnel and the rest of
the criminal justice system, ;

Behind these clear imperatives lies the achievable
principle of a much greater selectivity and sophisti-
cation in the use of crime control and correctional
methods. These great powers should be reserved for
controlling persoris who seriously threaten others.
They should not be applied to the nuisances, the
troublesome, and the rejected who now clutter our
prisons ard reformatories and fill our jails and youth
detention facilities.

The criminal justice system should become the
agency of last resort for social problemis. The
institution should be the last resort for correctionat
problems. ,

Of primary importance as the pressures for change
gain force are definition of corrections’ goals and
objectives, articulation of standards ‘to measure
achievement, and establisthment of benchmarks to

judge progress. That is the purpose of this report
on corrections.

for corrections.

Juvenile Corrections

tion of corrections would seem to exclude all juve-

since that process is noncriminal and no conviction
may result from it.- Juvenile court operations are
based on the parens patriae concept in which the
state assumes responsibility for a juvenile only to
protect “the child’s best interests.,” There is no
charge or conviction; rather there is a hearing and

on a criminal charge can he be termed a “con-
victed offender.” »

But the definition is worded with full understand-
ing of the problem it creates. Juveniles who have not
committed acts considered criminal for adults should
not be subject to the coercive treatment that vague

as “minors in need of supervision,” “dependent and
neglected” children, or youths “lapsing into moral
danger.” The distinction is less clear for the group-
ings of “delinquent,” “beyond parental control,” or
“habitually unruly.” The point here, however, is
that if we are concerned with helping the child
rather than with the child’s noncriminal act, then
such help is not a proper function of the criminal
justice system, -

- To define away corrections’ role in the treatment
of juveniles, however, is not automatically to change
the current situation in which correctional systems
are deeply enmeshed in juvenile programs, both in

~the community and in institutions. Regardless of
propriety, corrections has accepted the role of
“treating” and “helping” juveniles. By so doing,
corrections has assumed a responsibility it cannot
now evade, responsibility for reforming the manner
and processes of treating juveniles, Such an assump-
tion implies that reform must be approached realis-
tically, recognizing current practice and the systems
supporting it. , ‘ : o

This report, therefore, will discuss the diversion
of juveniles from the criminal justice system, juve-
nile intake and detention, juvenile institutions, and
community programs for youth. As a long-range
objective, juveniles not tried as adults for criminal
acts should be removed from the purview of correc-
tions. However, the current investment in juvenile

corrections and the attitudes acquired by correctional
staff over the vyears indicate that the ultimate
goal is not immediately-feasible.

DEFINITION AND PURPOSES OF
CORRECTIONS

Technical terms can be defined as they arise
later in this report, but to begin with a definition
of corrections is needed, Corrections is defined here
as the community’s official reactions to the con-

victed offender, whether adult or juvenile, ~
" 'This is a broad definition and it suffers, as most
- definitions do, from several shortcomings. The impli-
cations of the definition for the management of
juveniles and for pretrial detention require further
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discussion. So does the fact that it states no purpose. |

Use of the term “convicted offender” in a defini- -

niles who pass through the juvenile court process, *

a finding as to what action is in the child’s inter-
ests, Only when the juvenile is tried as an adult

labels ‘such as “juvenile delinquency” now allow. . -
This is most obvious in the case of such categories .
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Jails and Pretrial Detention

T scond major iy sesed B 6 G0
tion used here .is that it wo S el e
jailing of cpmmted T;;den;ea;n’ O i
?Otv ;rtigrrlg.n%hig ite?;rt does %ﬁscuss the elimination
lonfejails in their present form at:d the:r g:::loc};ﬁeex:;

munit correctional centeIs.

‘jo&%nlserve 3ome functions tra\?vli?t?n;%; tp;rlf[:)crtrixéii

jai d some new Ones, un
gZixi‘igms“cZI;rectional.” 3 ails . have not trag;txsrﬁagz
been part of the correctional system butsi?u Ba e
been run by law enforcement agencies. titl, s one
as convicted offenders require servme%,'ﬁpr vielor
of those services should be the responsibility of the
correctional system, (rliegard.lt?s; of the type O

sotion or sentencing disposition. ;

Wclnr?gddition, what happens Po t_he offender tﬁzuiﬁ
gvery step of the criminal justice proc?ssd as, o
effect on corrections. If he has I?een detam%  belore
conviction, the nature and quality of that de gd o
may affect his attitude.toward the systém reel:ctions
participation in correc’tlonal. programs. . or retriai
therefore, has a very real interest in how Pncerns
detention is conducted and should make its CO
kn’?)“é?éntion before trial should be used only fiﬁ
extreme circumstances and. then only ufxder care u
judicial control. The function of detention pno§ Lo
trial is not correctional. However, as long as pre tnink
detention is used at all, it spould be c:arnea out n
the recommended community .correctxo.nal ce;\ e;é
because of the resources that' wﬂl_ be gvalgable the {1“
Thus, by implication, corrections 18 assuming hret;[:;) -
sibility for the pretrial detainee, even thoug

not properly its function as defined here.

Varying Purposes of Corrections

H L]
The definition of corrections as the comrr.mmtyls
official reactions to convicted .adult and juvenile
offenders neither states nor implies v»:hat_ corrections
should try to achieve. This is essential if realism ‘1:5—
to replace rhetoric in the ﬁelq. In Partxcular, 1cm.:re1
tions is not defined here as being dfr,‘ectc.ed exc u.sglle ly
toward the rehabilitation (or habilitation, which-18
mmore often the case) of the convicted offender. |
If correctional processes were, of could be, éruby
rehabilitative, it is hard to see why they spop e
testricted to the sonvicted. Corrections 18 h‘rmtec_i to
the convicted bascause there are _oﬂ:fer ]lfstlﬁcat'u.ms
for coercively intervening in their lives In ‘addlt}glri
to helping them. Clearly, the penal s::mctxor_lsrh.t
posed on convicted offenders serve 2 multiplicity
of purposes, of which rehabilitation 15 only one.:

- offender - contacts, experiences,

.

Even when correctional purposes are both benev-
olent and rehabilitative, there is no reason to ass.u;nfi
they are so viewed and experxenged by fhe convic! eh
offender. He may believe our intent is to pupllls. s
to deter others from crime, Of merely to sh}ltl im
up while he grows older and the fires of vio ertg;:le
or criminality die down. Furthermore, insofar as the
word *rehabilitation” suggests'compu}sory cure or
coercive retraining, there is an impressive apd groyv:
ing body of opinion that such.a purpose is a ims
taken sidetrack that carrections has too long

o follow. ‘ o
preltsmtiﬁg tnew view, crime anq d.ehnguency are
symptoms of failure and disorganization nle th;,I co;;;
munity as well as in the offender pxtmse . He o
had too little contact with the positive forces ad
develop law-abiding conduct-—among thex'n gogd
schoals, gainful employment, _adequate housgng, atal
rewarding 1eisure-tixpe activities. So a fun aixéx:nme
objective of corrections must be ;gdsegggz o
that provide a means and a stimulus .for pursulggta
fawful style of living in the co'mmumty. Thus,‘f oth
the offender and the community become thf: ocus
of correctional activity. With this thrust, reintegra-
tion of the offender into the comm}xmty comes 1o
the fore as a major purpose of corrections. _

Corrections clearly has many purposes. It is
important to recognize that correctional purposes
can differ for various types of ofenders. In sen-
tencing the convicted murderer we usually ar.c;,_ se;}'v-
ing punitive and deterrent rather. than rel}abx ita wet
purposes. Precisely the contrary 18 frue wntp respec.
to the deprived, ill-educated, voczanonally u}c;;)rg?e
tent youth who is adjudged delinquent; with him,
rehabilitative and reintegrative purposes predomin-
ate'.[‘h‘ere is no doubt that corrections can contribute
more than it does to the reduction and control oﬁ
crime, and this is clearly ‘one of its purposes. Whtzllt
is done in corrections may reduce remd‘msm. To t e
extent that recidivist crime is a substantial proportion
of all crime, corrections should lbe afble. to reduce
crime. A swift and effective crimma.l justice systemé
respectful of due process and containing & firm a;:l
humane corrections component, may provide usefu
deterrents to crime. Through these m@chqmsgns
cortections can contribute to the 9veraﬂ objective
of crime reduction. This is an entirely ’wo‘rthy ob-
jective if it can be achieved without sacrificing other

important human values to which this society is -

dedicated. L

" There are other limits to the,overarqhm.g purpose
of reducing crime and the extent to ~v{h1ch,1t cax}l{
be accomplished. The report of the President’s Tas
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Force on Prisoner Rehabilitation (April 1970) was
surely correct when it stressed that:

-« - some of the toughest roots of crime lie buried in the

social conditions, especially poverty and racial discrimina-
tion, that prevail in the nation’s inner cities, These condj-
tions not only make it difficult for millions of Amiericans
to share in America’s well-being, but make them doubt
society’s ‘good faith toward them, leaving them disposed
to flout society. Amierica’s benefits must be made accessible
to all Americans. How successfully America reduces and
controls crime depends, in the end, upon. what it ‘does
about employment and education, housing and health,
areas far outside our present mandate or, for that matter,
our particular competence. This is not to say that improve-
ments in the correctional system are beside the point . . . .
Our point is that improvements in the correctional system
are necessarily tactical maneuvers that can lead to no.more
than small and short-term victories unless they are executed
as part of a grand strategy of improving all the nation’s
systems ‘and institutions,’

It is a mistake to expect massive social advance
to flow either from corrections or from the criminal
justice system as a whole. That system can be fair;
it can be humane; it can be efficient and expeditious.
To an appreciable extent it can reduce crime. Alone,
it cannot substantially - improve the quality and
opportunity of life. It cannot save men from them-
selves. It can be a hallmark of a harmonious and
decent community life, not a means of achieving it.

There is another limitation on corrections’ poten-
tial to reduce and control crime. Corrections is only
a small part of a social control system applied to
define, inhibit, reduce, and treat crime and criminals,
It is but a subsystem of the criminal justice system.
And it is the inheritor of problems created by the
many defects in the other subsystems.

Corrections alone cannot solve the diverse, prob-
lems of crime and delinquency confronting Anmerica,
but it can make a much more significant contribution
to that task., Correctional planning and programs
must be closely related to the planning and programs
of police and courts, Corrections’ goals must be de-
fined realistically and pursued with determination by
application of achievable and measurable standards.

STANDARDS AND GOALS IN
CORRECTIONS

It may be objected: Here is still another list of up-
lifting aspirations for corrections. Will they never
learn that rhetoric is not self-fulfilling? It will be
argued: More emphatic reaffirmations of the ohvious
are not needed; the need is for implementation of

! President’s _Tas'k Force on Prisoner Rehabilitation, The
Criminal Offender—What Should Be Dovie? (Washington:
Government Printing Office, 1970), p. 7. : g
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what we already know:. The argument has force,

but it misses the distinction between general princi- 2’{,’,;
ples that abound in corrections and specific stand- -

ards  that have been dismally scarce. Precise

definition of goals, and of standards marking steps |
toward their achievement, is no waste of energy.
Operating without them invites, if it does not guar-

antee, failure,

Standards vs. Principles

A comprehensive and soundly based body of . |

guiding principles to direct correctional reform has
existed ever since the American Prison Associa-

tion’s “Declaration of Principles” in 1870. The prin-

ciples, revised in 1930 and reformulated in. more
modern language in 1960 ard 1970, still remain

- @ contemporary document. We have yet to achjeve i~

the aspirations of 1870. And there have been many

subsequent attempts in this country to guide those.

who would improve corrections. \

Both the Wickersham . Commission’s report in
1931 and the report in 1967 of the President’s
Commission on Law Enforcement and Administra-
tion - of Justice _
Commission) contain a wealth of recommendations,
Many of them continue to attract substantial support
but have yet to be implemented.. With such a
treasury of past recommendations, why should there
be further effort to articulate standards and goals
for corrections? Quite apart from the need to be
clearer in purpose and direction in a time of rapid
change, there is a compelling practical reason for

the present definition of standards and goals.

‘The reason is this: Principles and recommenda-

tions are neither self-fulfilling nor self-interpreting.
Standards and goals may be much more pretise, while
retaining sufficient flexibility to allow agencies some
freedom. When clearly formulated and precisely
stated in measurable ferms, they can serve as the
basis for objective evaluation of programs as well
as development of statutes and regulations relating
to correctional services. Lo

Standards and goals set forth in this report may
lack automatic enforcing machinery, but it has been
the Commission’s intention to minimize vagueness
in definition. Correctional administrators can readily
discern whether or not standards have been
achieved. All concerned: with running or observing
an institution, agency, or program will know whether
the standard has been applied or the goal achicved.
That was not true
Principles or of the several series of Commission
recommendations - that followed. The range " for

individual interpretation has been too great in view

(often "referred to as the Crime %

Ny e

ot et S

of ‘the 1870 Declaration of .

of endemic pqlitieal an;i;sbcial problems eOnfronting
rrectional ddministrdtors., .

Co’ri‘rtexztlc-;?éndard has adotler important practlc_:aln
advantage over the principle and the recoznn;enda—
tioit. It suppbrts more strongly and -authofntatlvely
the passage of legisilat,'i.on, promulgatlon.ok regulai
tions, and development of other quality contro
mechanisms that provide dn element of enforcement.
Tt ehcouiages public opinion to focus on and press
for correctional reform. It prevents.all of us from
concluding that what we have is right simply be-
cause we have it. It rediices room for rational-
ization. »

Achieving Standards
As a State moves from accepting these stand-

ards and goals to achieving them, new legislation
may be required. More often, merely administrative

' and regulatory expression will bé needed. The recent

promulgation by the State of Illinois of an extensive
system of administrative regulations for ednlt cor-
rectional institutions is a step of great significance
toward the introduction of an enforceable rule of

“law into a penal system: The regulations were

discussed with the staff before adoption and made
readily available to the prisoners when instituted.
THey contain what are in effect .-self-enforcement
meéchanisms. Fot example, they incliide well-defined
provisiors concernihg disciplinary_. offenses and hea:r-
ings and 4 grievance procedure avmlnble to all pris-
oners. 1ndeed, one of the most eﬁectlve:methods of
attaining standards and achieving goals is to add to
them riiechanisms fot thieir enforcement. o

Standards and . goals must be realistic and
achievable, but that certainly does not mean that
ti)ey need to be modest. The Anferican culture has
fiot orily & bursting energy but also a remarkable
capacity for adapting to change. What was unthink-
ablé yesterddy may be dccepted as common practice
today. ‘In the triminal justice system, such changes
havé been observable in receént years with respect
to the treatment of marcotics addiction and in the
law’s attitude toward & range of victimless crimes.
They hdve been seen in the remarkable sweep of the
movement toward prog‘:edlirai due process in .all
judicial and quasi-judicial hearings within the crim-
inal justice system. When the courts abandoned the
“hands-off”* doctrine that léd them to avoid inquir
into prison conditions, this was another aspect of
chanhge. g

In recent years the Federal Government and

maiiy of the States have - begun to. demonstrnée in
budgets their seriousméss of purpose in correctional

reform. For whatever reason, more money is now

beirig allocated to . this task. The low priority
traditionally assigned to budgetary support for Fhe
penal system and to prisoners general}y is being
changed, It is being supplan.ted by reahzatlon that
the quality of life depends in part on creation of
a humane, just, and efficient criminal justice system.
Coupled with this realization is the knowledge that
achievement of such a system must entail substantial
correctional reform. ) :

On the other hand, it must be recognized tl}at
the road to correctional reform is littered with
discarded panaceas. Politically, there.has been no
great incentive to ‘invest in correctlonal. reform.
IIntil quite recently, there was scant _pnbhc recog-
nition of the importance of the criminal justice
systerh to community life, and so _ﬁscal support for
corrections was little more than a pittance gmdgmgiy
doled out, These attitudes- have not dlsappear.ed
completely. Simple solutions are still offered .w1th
the promise of dramatic consequences. Correctlona]
reform has lacked both a constituency and a sonnd
political base. Such support as it is now.a}ttractln/g
flows in part from the increasing Tecognition that,
if there is to be an effective criminal justice system,
an integral part of it must be an effective, humane
correctional systém,

Formulation and specification of stan.dards and
goals can be a step of permanent sigmﬁcance.m
moving from admirable rhetoric towarq a wonklng
blueprint for correctional refonn with  built-in
quantitative and qualitative yardsticks of progress.

CORRECTIONS IN THE CRIMINAL
JUSTICE SYSTEM ;

A substantial obstacle to development of _effectwe
corrections - lies' in its relationship to Pohce and
courts, the other subsystems of. the erimmnl justice
system, Corrections inherits any inefficiency, inequity,
and improper discrimination that may hav.e oc-
curred in any earlier step of the criminal justice
process. Its clients come to it f{om the ether sub-
systems; it is the consistent heir to Fhelr defectf.

The contemporary- view is to consider society’s
institutionalized response to crime as the cnm}nal
justice system and its activitje_s as the c¢riminal
justice process, This model envisions mterdependent
and -interrelated agencies and programs that will
provide a coordinated and consistent response to
crime. The model, however, remains a model—it
does not exist in fact. Although c00peration between
the various components has improved noticeably-in
some localities, it cannot be said ’that a cnmmal
justice “system” really exists. \ :
Even under the model, each element of the system
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would have a specialized function to perform. The
modern systems concept recognizes, however, that
none of the elements can perform its tagks withotit
directly affecting the efforts of the others. Thus,
while each component must continue to concen-
trate on improving the performance of its special-
ized function, it also must be aware of its inter-
relationships with the other components. Likewise,
when functions overlap, each component must be
willing to appreciate and utilize the expertise of the
others,

The interrelationships of the various elements
must be understood in the context of the purposes
for which the system is designed. It is generally
agreed that the major goal of criminal law admin-
istration is to reduce crime through use of pro-
cedures consistent with protection of individual
liberty, There. is less agreement on thie specific
means of achieving that goal and the relative prior-
ity when one set of means conflicts ‘with another,

For example, the criminal justice system must
act in relation to two sets of individuals—those
who commit crimes and those who do not, Sanc-
tions thought to deter potential lawbreakers may be
destructive to offenders actually convicted. Long
sentences of confinement in maximum secnrity pen-
itentiaries once were thought to deter other in-
dividuals from committing criminal offenses, It is
now recognized that long periods of imprisonment
not only breed hostility and-resentment but also
make it*more difficult for the offender to avoid
further law violations. Long sentences likewise fuel
the tension within prisons and make constructive
programs there more difficult. Thus, whatever weight
may be given to the diterrent effect of a long
prison sentence, the benefits are outweighed by the
suffering and alienation of committed offenders be-
yond any hope of rehabilitation or reintegration.

Offenders, perhaps long before the reformers,

viewed the criminal justice apparatus as a system.
The “they-versus-us” attitude is symptomatic of their
feeling that police, courts, and corrections ali repre-
sent society, Thus it is critically important that all
elements of the system follow procedures which
insure that offenders are, and believe themselves
to be, treated fairly, if corrections is to release
individuals who will not return to crime,

Corrections and the Police

The police and corrections are the two elements
of the criminal justice system that are farthest apart,
both in the sequence of their operations and, very
often, in their attitudes toward .crime and criminal
offenders. Yet police and corrections serve critical

6

functions in society’s response to crime. And coop- :
eration between police and correctional personne]
justice system is to |

is essential if the criminal
operate effectively.

Police becausz of their law enforcement and
order maintensnae role often take the view that
shutting up an ¢f
ary, answer to a “police problem.” The police view
the community at large as their responsibility, and

removal of known offenders from it shifts the prob-

lem to someone else’s shoulders, ,

Police are more intimately involved than correc-
tional staff are with a specific criminal offense.
They often spend more time with the victim than
with the offender. They are subjected to and in

fluenced by the emotional reactions of the com.
munity. It is thus understandable that police may :

reflect, and be more receptive to, concepts of re-
tribution and incapacitation rather than rehabilita-
tion and reintegration as objectives of corrections.

Correctional personniel more often take a longer
view. They seldom are confronted with the victim
and the emotions surrounding him. While the police
can hope for, and often achieve, a short-range
objective—the arrest of a criminal-—the correctional
staff can only hope for success in the long run.
Corrections seeks to assure that an offender will
not commit crimes in the future,

Corrections with its long-range perspective is re-
quired, if not always willing, to take short-run risks,
The release of an offender into the community
always contains some risks, whether it is at the

end of his sentence or at some time before. These -

risks, although worth ‘taking from the long-range
perspective, are sometimes unacceptable to the po-
lice in the short run.

For the most part the released offenders whom
police encounter are those who have turned out to
be bad risks. As a result the police acquire an
imprecise and inaccurate view of the risks correc-
tional officials take. With correctional failures—the
parole or probation violator, the individual who
fails to return from a furlough—adding a burden to
already overtaxed police resources, misunderstand-
ing increases between police and corrections.

If many of the standards proposed in this report
are adopted, the police will perhaps take an even
dimmer view of correctional adequacy. If local
jails - and other misdemeanant institutions are
brought within the correctional system and removed

from police Jurisdiction, corrections will bear the

responsibility for a substantially larger number of
problems that would otherwise fall to the police.
Likewise, as additional techniques are implemented
that divert more apparently salvageable offenders
out of the criminal justice System at an early stage,

ider is an excellent, if tempor-
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those offenders who remain within the system g{)ll
be the most dangerous and the poorest msks: -
viously, a higher percen_tage of these _offendexs are
likely to fail in their rea_d]ustmen.t to society. . ;

The impact of police practices on correc 1onf,
while not so dramatic and tanglble. as the effects
of correctional risk-taking on the police, noneth.eles:;'
is important and often cmthal to thf: correcum}a
system’s ability to perform its functmns’pn')per hy
The policeman is the first pm_nt of cpx}tgct with the
law for most offenders. He is the initiator c_)f t c]a
relationship between the of.fender and the cr1mmad
justice system. He is like\yxse the ambassador an
representative of the society th,at system servesci
To the extent that the oﬂ'e_nders attltude.: .towar
society and its institutions will affgct }ns wx!hn.gr.le's§
to respect society’s laws, the police in their initia
and continued contact with an oﬁendt?r may have
substantial influence on his future behavxgr.

It is recognized widely that the police make a
number of policy decisions. Obviously, t.he'y do not
arrest everyone found violating .the cnmm-a} law.
Police exercise broad discretion in .the‘ d.emsnon to
arrest, -and the exercise of that discretion deter-
mines to a large extent the clientele of Eh’e correc-
tional system. In fact, police arrest decisions may
have a greater impact on the nature of the. cor-
rectional clientele than do the legislative de.cls‘xons
delineating what kinds of conduct are criminal.

Police decisions to concentrate on particular types
of offenses will directly affect correctional program-
ming., A large number of arrests for offenses that
do not involve a significant danger to the commu-
nity may result in misallocation and improper dis-
tribution of scarce correctional resources. The cor-
rectional system may be ill-prepared to cope with
a larger than normal influx of certain types of
offenders. ' _

The existence of broad, all-encompassing crim-
inal statutes including dangerous, nondangerops.
and merely annoying offenders assures .bro.ad' pol.lce
arrest discretion. Real or imagined discrimination
against racial minorities, youth, or other groups
breeds hostility and resentment against fhe.p.ohce,
which inevitably is reflected when these individuals
enter the correctional system, . :

Carefully developed, written criteria for ,tl}ﬁ: use
of police discretion in making arrests of cnr}llr}al
offenders would relieve the present uncertainties
and misunderstandings between police and correc-
tional personnel. If the goals and purposes of the
police in making these decisions are publicized,
correctional staff should be able to wor.k. more
effectively with police departments in arriving at

meaningful standards and policies. _

Similarly, community-based correctional pro-

grams cannot hope to be successful withou‘t police
understanding and cooperation, Offeriders in these
programs are likely to come in contact with t_he
police. The nature of the contact and t?e pghce
response may directly affect an offender’s adjust-
ment. )

Police understandably keep close survexll.anc'e on
released felons, since they are a more easily 1drfn-
tifiable risk than the average citizen. Where police
make a practice of checking ex-offenders first yhen-
ever a crime is committed, the ex-offenders may
begin to feel that the presumption .of innocence
has been altered to a presumption of guilt. o

When a felon returning to a community is re-
quired to register with the police and his name and
address are published in police j_ournals, his difficul-
ties in readjusting to community life are cgmpounded.
Mass roundups of ex-offenders or continued street
surveillance have limited or questionable advantages
for the police and significant disadvantages for cor-
rectional programs. .

Where evidence suggests that an ex-oﬁenc}er_ is
involved in criminal activity, the police obviously
must take action. However, the police shou}d rec-
ognize that the nature of their contact wr'tl} ex-
offenders, as with citizens in general, is cntlcally
important in developing respect for law and legal
institutions. To conduct contacts with the least pos-
sible notoriety and embarrassment is good police
practice and a help to corrections as well. .

It should also be noted that' the police can
make affirmative contributions to the success of
community-based programs. The po]xce officer
knows his community; he knows where resources
useful for the offender are available; he kno‘ws
the pitfalls that may tempt the offender: The pqlxce
officer ‘is himself a valuable community  resource
that should be- available for correctional programs.
This of course requires the police to take a view of
their function as one of preventing futgre crime
as well as enforcing the law and maintaining public
order. : ' i o

Bringing about a better working relationship be-
tween - the police and corrections wx_ll not be an easy
task. Progress can be made only if both.,recogmze
that they are performing mutually supportive, rather
than conflicting, functions. Corrections  has been
lax in explaining the purposes of ,.i,ts _programs to
the police. Today corrections is begmnmg to {eal.lze
that much of its isolation in the crimma} justice
system has been self-imposed. Closer working rela-
tionships are developed through mut‘ual under-
standing, and both police and corrections should
immediately increase their efforts in this regard.
Recruit- and inservice training programs for each
group should contain discussions of the other’s pro-
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grams. Police should designate certain officers to
maintain liaison between correctional agencies and
law enforcement and thus kelp to assure better
police-corrections coordination. The problems and
recommendations discussed in this section are ad-
dressed in the Commission’s report on the Police.
Standards set out in that report’s chapter on
criminal * justice relations, if fully implemented,
would materially enhance the working relationships
between police and corrections. '

Corrections and the Courts

The court has a dual role in the criminal justice
system: it is both a participant in the criminal justice
process and the supervisor of jts practices. As par-
ticipant, the court and its officers determine guilt
or innocence apd impose sanctions. In many juris-
dictions, the court also serves 'as a .correctional
agency by administering the probation system.

In addition to being a participant, the court
plays another important role, When practices of
the criminal justice system conflict with other values
in society, the courts must determine which takes
precedence over the other.

In recent years the courts have increasingly found
that values reflected in the Constitution take prec-
edence over efficient administration of correctional
programs. Some difficuties presently encountered
in' the relationship between corrections and the
courts result primarily from the dual role that
courts must play,

The relationship between courts and corrections
is clearly understood by both parties when the
court is viewed as a participant in the administra-
tion of the criminal law, Correctional officers and
sentencing judges recognize each other’s viewpoints,
although they may not always agree. Those Ppractices
of the courts that affect corrections adversely are
recognized by the courts themselves as areas need-
ing reform.

Both recognize that sentencing decisions by the
courts affect the discretion of correctional adminis-
trators in applying correctional programs.. Sentenc-
ing courts generally have accepted the concept of
the indeterminate sentence, which grants correc-
tional adminisirators broad discretion in individual-
ixing programs for particular offenders,

There is growing recognition that disparity in
sentencing - limits corrections’ ability to develop
sound attitudes in offenders, The man who is serving
a 10-year sentence for the same act for which a
fellow prisoner s serving 3 years is not likely to be
receptive to correctional programs. He is in fact
unlikely to Tespect any of society’s institutions, Some
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courts have attempted to solve the problem of
disparity in sentencing through the use of sentencing
councils and other devices, Appellate review of
sentencing would further diminish the possibility of
disparity.

The appropriateness of the sentence imposed by

the court will determine in large measure the effec.
tiveness of the correctional program. This  report
recognizes that prison confinement is an inappro-
priate sanction for the vast majority of criminal |
offenders. Use of probation and other community- -
based programs will continue to grow. The essential o
ingredient in the integration of courts and correc- - j
tions into a compatible system of criminal justice

is the free flow of information regarding sentencing

and its effect on individual offenders,

The traditional attitude of the sentencing judge -

was that his responsibility ended with the imposition
of sentence. Many criminal court judges, often with
great personal uneasiness, sentenced offenders to
confinement without fully recognizing what would

Occur after sentence was imposed. In recent years, |
primarily because of the growing number of law- ¢
suits by prisoners, courts have become increasingly -
aware of the conditions of prison confinement, Con-
tinuing judicial supervision of correctional practices -

to assure that the program applied is consistent

with the court’s sentence should result in jncreased !

interaction between courts and corrections.

Correctional personnel must recognize that they '

are to some extent officers of the court, They are
carrying out a court order and, like other court
officers, are subject to the court’s continuing super-
vision. Corrections has little to lose by this develop-

ment and may gain a powerful new force for cor-
rectional reform.

Legal Rights,
the Courts,
and
Cmmcﬁons

The United States has & strong .and  abiding
attachment to the rule of law, with a rich inheritance
of a government of law rather than men. This high
regard for the rule of Jaw has been applied exten-
sively in the criminal justice system up to the point
of conviction. Eut beyond conviction, until recently,
largely unsuperviged and arbitrary discretion held
sway. This was true of sentencing, for which criteria
were absent and from which appeals were both
rare and difficult. It was true of the discretion
exercised by the institutional administrator concern-

_ing prison conditions and disciplinary sanctions. It
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applied to the exercige byk the parcle board of
i ion to release and revoke.

dls%iettli(i)r? the last decade, however, the moverr}cnt
to bring the law, judges, and lawyers into rellatlog~
ships with the correctional system has grown dpacci
The Commission welcomes this developmen't, atl:'

many of the standards and goa}s prescnbeq int 1csi
report rely heavily on increasing spbsfantlve an

procedural due process in the autl_wptatxve exercise
of correctional discretion. Since this is a contentious
issue, introductory comments may be appropriate.

The American Law Institute took'legal mmatlv?
in the criminal justice field in drafthg the Mode
Penal Code, which has stimulgted widespread re-
codifications of substantive criminal law at the Fed-
eral and State levels. An important subsequent
step. was extension ‘of legal. aid to the mghgen;
accused, a development atheved by. a series o
Supreme Court decisions and by the Criminal Justice
Act of 1964 and similar State_legxslanon.._”l‘}.ns
move brought more lawyers of. sk{ll and sensitivity
into contact with the .criminal justice system. Then
the remarkable project- on Minimum Standards for
Criminal Justice, pursued over many years to com-
pletion by the American Bar Association, began
to have a similar widespread inﬁuence.. '

But for. the correctional system, h1§tor:ca!ly and
repeatedly wracked by riot and rebellion, the mosE
dramatic impact. has been made b_y tl'le courts
abandonment of their hands-off doctn‘ne in rela.tlpn
to the exercise of discretion by correctional adminis-

s and parole boards. ) )
traItto 1.v{/as ir?evitable that the correctional immunity
from constitutional requirements should end. The
Constitution does not exempt prisoners from its
protections, As courts began to examine many s.oc1a1
institutions from schools to welfare agencies, prisons
and other correctional programs naturally were con-
sidered. Cnce the courts agreed to review correc-
tional decisions, it was predictable that an increas-
ing number of offenders would ask the cpurt for
relief. The courts’ willingness to becomc? invelved
in prison administration resulted from intolerable
conditions within the prisons.

Over the past decade in particular, a new and
politically important professional group, .the law-
yers, has in effect been added to corrections, and
it is not likely to go away. The Sugreme Court
of the United States has manifested its powerful
coricern that correctional processes avoid- the in-
fliction of needless suffering and achieve standar.ds
of decency and efficiency of which the c.omn.mmty
need not be ashamed and by which it v;.ull be
better protected. Stimulated by the inltxatlye.of
Chief Justice Burger, the American Bar Association
has embarked on an ambitious series of programs

to involve lawyers in correctiopal processes, both in
institutions and in the community.

Federal and State legislatures t'1avev concerned
themiselves increasingly with correctloqal codes a;pgi
other correctional legislation. The National Coumgnl
on. Crime and Delinquency in .1972 draf}ed its
Model Act for the Protection of Rights of Prisoners.
But more important than all these, lawyf.:rs and
prisoners are bringing—and courts are ‘hearmg 'and
determining—constitutional and ¢ivil rlgfft‘s actions
alleging unequal protection of the law, 1mposmox}
of cruel and unusual punishments, and abuse o

inistrative discretion. )
adr/:";eries of cases hias begun to hold.c'o,rrecnqnal
administrators accountable for their decisionmaking,
especially where such decisions affect ﬁrst. ,amen}cli-
ment rights (religion, speech, communication), t t;,
means of enforcing other rights (access 'to courise
or legal advice, access to legql maten'al‘s), :cruel
and unusual punishments, denial of civil ngl}ts,
and equal protection of the la.w. 'I:he emerging
view, steadily gaining support since it was enun-
ciated in 1944 in Coffin v. Reichard? 1s.t.hat t}}e
convicted offender retains ail rights that c.mgens in
general have, except those that must be Ahmlfesi or
forfeited in order to make it possible to administer
a correctional institution or agency—and no gener-
ous sweep will be given to pleas of admln_ls_trat}ve
inconvenience. The pace and range of such litigation
recently has increased sharply. The I.lands-oﬁ‘ glo.c-
trine that used to insulate the corrc?ctlonal 'admmls-
trator from juridical accountability is fast dlsappear~
mg(E'orrectional administrators have been s[ow‘f.o
accept this role of the courts and many of the
specific decisions. It is understandabix difficult lio
give up years of unque,stigned author‘lty. Yet t e
courts, in intervening, required c;qrrectxona] adrpm-
istrators to reevaluate past pohc_xes andkpractlces’
that had proved unsuccessful. W:tl}out the courts
intervention and the resulting public awareness of
prison conditions, it is unlikely that'tbe present
public concern for the treatment ‘of crxmlngl’ gﬁen-
ders would have developed. Thus, t.he courts’ inter-
vention has provided corrections with pubhc atten-
tion and concern. In the long run, thesre cases Pnng
new and influential allies to correctxonal..rerorm.

Increasingly, these new alligs of corrections are
fitting themselves better for this co‘llz_ibor;.atlon. The
law schools begin to provide training in correc-
tional law. The American Bar Association provxfies
energetic leadership. The Law Enfor.cc?r.nept’ Assist-
ance Administration supports these initiatives. 'Tpe
Federal Judicial Center develops creative judicial

*143 F. 2d. 443 (6th Cir. 1944), Cert. denied 325 U.S.
887 (1945).
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training ‘programs, and judicial administration fi-
nally is acknowledged as an important organiza-
tional problem. Federal and State judges in in-
creasing number attend sentencing institutes. Bridges
are being built between the lawyers and corrections.
What it comes to is this: Convicted offenders
remain within the constitutional and legislative pro-
tection of the legal system. The illogic of attempting
to train lawbreakers to obey the law in a system
unresponsive to law should have been recognized
long ago. Forcing an offender to live in a situation
- in which all decisions are made for him is no
training for life in a free society. Thus the two sets
of alternatives before the judiciary in most cases
involving correctional practices are the choice be-
tween constitutional principle and correctional ex-
pediency, and the choice between an institution
that runs smoothly and one that really helps the
offender. In exercising their proper function as su-
pervisors of the criminal justice system, the courts
have upset practices that have stifled any real cor-
rectional progress. T
The courts will and should continue to monitor
correctional decisions and practices. The Constity-
tion requires it, The nature of the judicial process
dictates that this supervision will be done case by
case. A period of uneven and abrupt change and
uncerfainty will inevitably result. Some court rulings
will indeed make administration of correctional pro-
gramg more difficult. To hold hearings before mak-
-ing decisions that seriously affect an offender is a
time-consuming task. Allowing free correspondence
and dccess to the- press by offenders creates the
risk of unjustified criticism and negative publicity.
Eliminating inmate guards (trusties) requires the
expenditure of additional funds for staff. Correctional
administrators could ease the transition by adopting
on their own initiative new comprehensive proce-
dures and practices that reflect constitutional re-
quirements and progressive correctional policy. ’

The Need for Cooperation in the System
It is unrealistic to believe that the tensions and -

misunderstandings among the components of the
criminal justice system will quickly disappear. There

. are—and will continue to be—unavoidable con-

flicts of view, The police officer who must subdue
an offender by force will never see him in the
same light as the correctional officer who must win
him with reason, The courts, which ‘must retain
their independence in order to oversee the practices
of both police and corrections, are unltikely to be
seen by either as a totally sympathetic partner.

On the other hand, the governmental institutions
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designed to control and prevent crime are closely
and- irrevocably interrelated, whether they function
cooperatively or at cross-purposes. The success of
each component in its specific function depends on
the actions of the other two. Most areas of dis-
agreement are the result of inadequate understand-
ing both of the need for cooperation and of the
existing interrelationships. The extent to which this
misunderstanding can be minimized will determine
in large measure the future course of our efforts
against crime.

The Commission recognizes that correctionai
progress will be made only in the context of a
criminal justice system operating as an integrated
and coordinated response to crime. Thus corsec-
tions must cooperate fully with the other compo-
nents in developing a system that uses its resources
more effectively. If there are persons who have com-
mitted legally proscribed acts but who can be better
served outside the criminal justice system at lower
cost and little or no increased risk, then police,
courts, corrections, legislators, and the public must
work together to establish effective diversion pro-
grams for such persons. If persons are being de-
tained unnecessarily or for too long awaiting trial,
the elements of the system must work together to
remedy that situation. If sentencing practices are
counterproductive to their intended purposes, a
comprehensive restructuring of “sentencing proce-
dures and alternatives must be undertaken.

This perspective is in large measure responsible
for the broad scope of this report on corrections.
The time is ripe for corrections to provide the
benefits of its knowledge and experience to the
other components of the system. Such issues as di-
version, pretrial release and detention, jails, juve-
nile intake, and sentencing, traditionally have not
been considered within the scope of correctional
concern. But corrections can no longer aford to
remain silent on issues that so vitally affect it. Thus
this report on corrections addresses ‘these and
other issues that have previously been considered
problems of cther components of the criminal jus-
tice system. It could be said that they are addressed
from a correctional perspective, but in a broader
sense they are presented from a criminal  justice
system point of view. C

OBSTACLES TO CORRECTIONAL REFORM

‘Fragmentation of Corrections

One of the leading obstacles to reforming the crim-
inal justice system is the range and variety of gov-
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ernmental authorities—TFederal, State, and local—
that are responsible for it. This balkanization com-
plicates police planning, impedes Qcyglopment qf
expeditious court processes, and divi~s responsi-
bility for convicted offenders among a multiplicity”
of overlapping but barely intercommunicating agen-
cies. The organizational structure of the crlml.nal
justice system was well-suited to the frontier society
in which it was implanted. 1t has survived in a
complex, mobile, urban society for which it is
grossly unsuited. Accordingly, this report se_rxgmsly
addresses large-scale organizational and administra-
tive restructuring of corrections.

One set of solutions is to accept the present bal-
ianization of corrections, recognizing its strong po-
Jitical support in systems of local patronage, and. to
prescribe defined standards, buttressed by statewide
inspection systems to attain those standards. Local
jails provide a good example, At the very least, if
they are to be retained for the unconvxc.ted, they
must be subject to State-controlled inspection proc-
esses, to insure the attainment of minimum. stand-
ards of decency and efficiency. A further control and
support that might be added is State subsidy to fa-
cilitate attainment of defined standards and goals
by the local jails, the carrot of subsidy being added
to the stick of threatened condemnation and clo-
sure. However, these measures are but compromises.

The contrasting mode of organizational restruc-
turing of corrections is an.integrated State correc-
tional system. There is much support for movement
in that direction. For example, it is recommended
in this report that supervision of offenders under
probation should be separated from the courts’ ad-
ministrative control and integrated with the State
correctional system.

If prisons, probation, parole, and other con-
munity programs for adult and juvenile offenders
are brought under one departmental structure, there
is no doubt of that department’s improved bargain-
ing position in competition for resources in cabinet
and legislature. Other flexibilities are opened up; ca-
reer lines for promising staff are expanded, to say
nothing of interdepartmental inservice training pos-
sibilities. Above all, such a structure matches the
developing realities of correctional processes.

An increasing interdependence between institu-
tional and community-based programs arises as
their processes increasingly overlap; as furlough apd
work-release programs are expanded; as institu-
tional release procedures grow more sophisticated

- and graduated; and as more intensive supervisory

arrangements are added to probation and parole
supervision. Institutional placement, probation, and
parole or aftercare grow closer together and struc-

.

turally intertwine. This is true for both adult and
juvenile offenders.

Povelopment of further alternatives to the tiudi-
tional institution, and diversion of offenders from
it, will increase this pressure toward an integrated
statewide correctional system, regionalized to match
the demography and distribution of offenders in the
State. Administrative regionalization of such struc-
turally integrated statewide correctional systems
may be necessary in the more populous or larger
States to link each regional system with the needs,
opportunities, and social milien of the particular
offender group. Regionalization greatly facilitates
maintaining closer ties between the offender and his
family (as by visits, furloughs, and work release)
than is possible otherwise.

In sum, the task of achieving an effective func-
tional balance between State and local correctional
authorities is complex and uncertain, yet it offers
opportunity. It will require political statesmanship
that transcends partisan, parochial, and patronage
interests. But whatever the interagency relation-
ships may be, the enunciation of precisely defined
standards and goals for those agencies will aid in
attainment of effective and humane correctional
processes.

Overuse of Corrections

The correctional administrator (and for thq pres-
ent purposes, the sentencing judge too) is ‘the
servant of a criminal justice system quite remarkable

in its lack of restraint. Historically, the criminal-

law has been used not only in an effort to protect
citizens but also to coerce men to private virtue.
Criminal law overreaches itself in a host of “vic-
timless” crimes; that is, crimes without an effectivp
complainant other than the authoritics. This appli-
cation of the law is 4 major obstacle to develop-
ment of a rational and effective correctional system.

When -criminal law invades the sphere of private
morality and social welfare, it often proves ineffec-
tive and criminogenic. What is worse, the law then

diverts corrections from its clear, socially protective.

function. The result is unwise legislation that ex-
tends the law’s reach beyond its competence. Mani-
festations are seen in relation to gambling, the use of
~drugs, public drunkenness, vagrancy, disorderly
conduct, and the noncriminal aspects of trouble~
'some juvenile behavior. This overreach of criminal
law bas made hypocrites of us all and has confused
the mission of corrections. It has overloaded the
entire_criminal justice system with inappropriate
cases and saddled corrections with tasks it is un-
suited to perform.
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The unmaking of law is more difficult than the
making; to express moral outrage at objectionable
conduct and to urge legislative proscription is po-
litically popular. On the other band, to urge the
repeal of sanctions against any objectionable con-
duct is politically risky since it can be equated in
the popular mind with approval of that conduct.
But corrections, like the rest of the criminal justice
system, must reduce its load to what it has some
chance of carrying. Too often we are fighting the
wrong war, on the wreng front, at the wrong time,
so that our ability to protect. the community and
serve the needs of the convicted offender is attenu-
ated. Tt is for this reason that a major emphasis in
this report is placed on developing diversions from
and alternatives to the correctional system.

It is particularly urgent to evict from corrections
‘many of the alcoholics and dmg addicts who now
clutter that system, They should be brought under
the aegis of more appropriate and less punitive
mechanisms of social control. The same is true of
truants and other juveniles who are in need of
care and protection and #iave not committed crim-
inal offenses, They should be removed from the
delinquency jurisdiction of the courts as well as
corrections. L
At the same time, the rapid expansion of those
diverse community-based supervisory programs
called probation and parole is needed. Most States
still lack probation and parole programs that are
more than gestures toward effective supervision and

assistance for convicted offenders. Standards and
goals for correctional reform depend largely on. the
swift, substantial improvement of probation and
parole practices.

Overemphasis on Custody

The pervasive overemphasis on custody that re-

mains in corrections creates more problems than it
solves. Our institutions are so large that their opera-
tional needs take precedence over the needs of the
people they hold. The very scale of these institutions
dehumanizes, denies privacy, encourages violence,
and defies decent control. A moratorium should be
placed on the construction of any large correctional
institution. We already have too many prisons. If
there is any need at all for more institutions, it is
for small, community-related facilities in or near
the coramunities they serve, :
. There is also urgent need for reducing the popula-
tion of jails and juvenile detention facilities. By
using group- homes, foster care arrangements, day
residence facilities, and similar community-based re-
sources, it should be possible to eliminate entirely
12
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the need for institutions to hold young persons prior |
to court disposition of their cases. Likewise, by other |
methods discussed in this report, it will be practic .
cable to greatly reduce the use of jails for the *
adult accused. By placing limitations on deteation = :
time and by freely allowing community resources, ..
agencies, and individuals to percolate the walls of
the jail, it will be possible to minimize the social :

isolation of those who must be jailed.

Nevertheless, it must be recognized that at our
present level of knowledge {certainly of adult of- .
fenders) we lack the ability to empty prisous and =
jails entirely. There are confirmed and dangerous ©.
offenders who require protracted confinement be- -

cause we lack alternative and more effective meth-

ods of controlling or modifying their behavior. At . .

least for the-period of incarceration, they are ca-
pable of no injury to the community.

Even so, far too many offenders are classified '
as dangerous. We have not developed a means of {°

dealing with thern except in the closed institution,
Too often we have perceived them as the stereo-
type of “prisoner” and applied to all cIenders the
institutional conditions essential only for relatively
few. Hence, this report stresses the need for develop-

ment of a broader range of alternatives to the in- .

stitution, and for the input of greater resources of
manpower, money, and materials to that end.
Community-based programs are not merely a sub-

stitute for the institution. Often they will divert of-
fenders from entering the institution. But they also ¢
have important functions as part of the correc~ |

tional process. They facilitate a continuum of serv-

ices from the institution through graduated release

procedures—such as furloughs and work release—to
community-based programs.

Large institutions for adult and juvenile offenders
have become places of endemic violence. Over-
crowding and the admixture of diverse ethnic
groups, thrown together in idleness and boredom, is
the basic condition. Race relations tend to be hostile
and ferocious in the racially skewed prisons and
jails. o '

Incredsing political activism complicates inmate-
staff relations. Knives and other weapons proliferate
and are used. Diversion of the less violent and more

stable from institutions;will leave in the prisons and -

jails a larger proportion-of hardened, dangerous,
and explosive prisoners. The correctional adminis-
trator thus conironts a stark reality. While making
needed changes to benefit the great majority of in-
mates, he must cope with a volatile concentration
of the most difficult offenders, whdse hostility is
directed against the staff.. ” ’

For these reasons and others, continuing atten-
tion must be paid to conditions within the remaining
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utions. Although the institution must be used
last resort, its programs must x.mt.be
neglected. Such attention is _essential if the institu-
tion is to serve as the beginning place for remtegra-”
tion and not as the end of the ‘lme for the offender.

The principle of commun.lty-based correctxolrcxs
also extends to prisons and jails. We must maxe
those institutions smaller, for only then can they
cease to hold the anonymous. We mugt,n}ake them
more open and responsive to community mﬁgences,
for only thus can we make it possible fo; prisoners
and staff alike to see what the community expects

of them.

only as a

Lack of Financial Support

The reforms envisicned in this report will not be
achieved without substantially i,ncrez'ase.d govern-
ment funds being allocated to the criminal justice
system and without a larger portlon.of_the total
being allocated to corrections. There 1§’11ttle sense
in the police arresting more offenders 1'f the courts
lack the resources to bring them to t‘rlal and cor-
rections lacks the resources to deal w.xth thera effi-
ciently and fairly. Happily, the Feder_al Gm./e.rn-
ment, followed by many States, already is providing
important leadership here. . . .

Budgetary recognition is being given to th.e sig-
nificance of crime and the fear it produces in the
social fabric. For example, statutory provisions now
require that at least 20 percent of the queral funds
disbursed by the Law Enforcement .Assmtance Ad-
minigtration to the States to aid crime control be
allocated to corrections, 1t is clearly” a proper role
for the Federal Government to assist States by funds
and direct services to increase the momentum of
the movement toward community-based corrections
and to remedy existing organizational .inefﬁcu?nme‘s.

Two other obstacles to reform merit mention
this ‘litany of adversity and the ‘means of over-
coming it. Like the other impediments to change,
these obstacles are not intractable, but, like the rest,
they must be recognized as genuine ptoblems to be
reckoned with if they are not to frustrate progress.
They are, first, the community’s ambivalence, a.nd
second, the lack of knowledge on which planning
for the criminal justice system can be firmly based.

Ambivalence of the Community

If asked, a clear majority of the community
would probably support halfway houses for those
offenders who are not a serious criminal threat but
still require some residential control. But repeat_ed
experience has shown that a proposal to establish

.

such a facility'ih the neighborhood is Iikely‘ to rouse
profound opposition. The criminal offender, adglt
or juvenile, is accorded a low level of community
tolerance when he no longer is an abstract idea
but a real person. Planning must be done, and goals
and standards drafted, in recognition of this faqt.
Responsible community relations 'must b.e built
into all correctional plans. The antidote to ‘mtoler-
ance of convicted offenders is the active involve-
ment of wide segments of the community in support
of correctional processes. With imagination .and‘ a
willingness to take some risks, mempers of mxponty
groups, ex-offenders, and other hl_ghly mo.txvated
citizens can play an effective supporting, role in cor-.
rectional programs. S
Part of this process of opening up the 1r_15t1tutxon
to outside influences is the creation of a wider base
for staff selection. Obviously, recruitment of mem-
bers of minority’ groups is vitally important and
must be energetically pursued. Of Paranel impor-
tance, women must be employed in co.mrr}um'ty-
based programs and at every level of the institution
(for men and wormen, for adults -and you.ths) from
top administration to line guard. Corrections must
become a full equal opportunity employer. )
Correctional administrators have ten.ded to iso-
late corrections from the general public—by }'ng,h
walls and locked doors. In light of the community's
ambivalence toward corrections, lack of. eﬁf);t at
collaboration with community groups and individual
citizens is particularly unfortunate. In almost every
community there are individuals and social groups
with exceptional concern for problems of social
welfare whose energies must be called upon. A
lobby for corrections lies at hand, to be moblhtzed
not merely by public information and persuasion,
but also by encouraging the active participation of
the public in correctional work. . .
There are yet other advantages 1n suctE a deter-
mined community involvement in corrections. 0Ob-
stacles to the employment of ex-offenders will be
lowered. Probation and parole caseloads copld be
reduced if paraprofessionals and volunteers, includ--
ing ex-offenders, assist. And the “r_1me-to-ﬁve on
weekdays” syndrome of some probau.on and parole
services can be cused, so that supervision and sup-
port can be available when most needed.

Lack of Knowledge Base for Planning

In this catalog of problems in corrections to be
solved, the need for a knowledge base. must be
seriously considered. Research is the indispensable
“tool by which future needs are measured and met.
Chapter- 15 surveys present correctional knowledge
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and prescribes means to determine which of our
correctional practices are effective and with which
categories of offenders.

Lack ‘of adequate data about crime and delin-

quency, the consequences of sentencing practices,
and the outcome of correctional programs is a major
obstacle to planning for better community protec-
tion, It is a sad commentary on our social priorities
that every conceivable statistic concerning sports is
collected and available to all who are interested. One
can readily find out how many lefthanders hit triples
in the 1927 World Series. Yet if we wish to know
how many one-to-life sentences were handed out to
the 1927 crop of burglars—or the 1972 crop for
that matter—the facts are nowhere to be found.
" Baseline data and outcome data are not self-
generating; no computer is self-activating. Research
is of central significance to . every correctional
agency. It is not, as it so often is regarded, merely
a public relations gimmick to be manipulated for
political and budgetary purposes. 1t is an indispensa-
ble tool for intelligent decisionmaking and deploy-
ment of resources.

it is time we stopped giving mere lip service to
research and to the critical- evaluation of correc-
tional practices. To fail to propound and to achieve
ambitious research and data-gathering goals Is to
condemn corrections to the perpetual continuance
of its present ineptitude.

14

THE PLAN OF THIS REPORT

This report deals with the problems and prospects .
of corrections in four parts. Each part carries
standards for improving corrections.

Considered first is the setting for corrections, in-
cluding the rights of offenders, the possibilities for
diverting offenders out of corrections, pretrial re-
lease and detention, principles of sentencing, and
the classification of offenders. ;

Part II treats the need for changes in major |
program areas of corrections. Basic to this section {4
is the principle that large institutions should be
phased out and remaining institutions used only i
for dangerous offenders. Hence, programs based in b
the community will be the major methods of deal- i
ing with offenders. To make such programs work i
and to promote public understanding, of-the prob- i 4
lems of offenders and of corrections generally, con- 5
cerned citizens must play an essential role. :

Part III covers eclements basic to improve- |-
ment of the correctional system as a whole and
each of its components—effective organization and |’
administration, optimum use of manpower, acquisi~ |
tion of a knowledge base, and an adequate statu- ?
tory framework. o

Part IV sets forth priorities and strategies |
by which the Commission charts the way to making
corrections an effective partner in the efforts of the
criminal justice system to reduce crime and protect
the community.
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Sefting
for
Corrections

Chapter 2

Rights
of
Offenders

Increased assertion and recognition of the rights
of persons under correctional control has been an
insistent force for change and accountability in cor-
rectional systems and practices. Traditional methods
of doing things have been reexamined: myths about
both  institutionalized offenders and those under
community supervision have been attacked and
ofte .. proved to be without foundation. The public
has become increasingly aware of both prisons and
prisoners.

Although the process by which the courts ar¢
applying constitutional standards to corrections is
far from complete, the magnitude and pace of
change within corrections as the result of judicial
decrees is remarkable. The correctional system is
being subjected not only to law but also to public
scrutiny. The courts have thus provided not only
redress for offenders but also an opportunity for
meaningful correctional reform.

In theory, the corrections profession has ac-
cepted the premise that persons are sent to prison
as- punishment, not for punishment. The American
Prison Association in its famous “Peclaration
of Principles” in 1870 recognized that correctional
programs should reflect the fact that offenders were
human beings with the need for dignity as well as
.rcf.ormation’ The following selection of principles
is instructive:

V. The prisoner’s destiny should be placed measurably
in his own hands: he must be put into circumstances where
he will be able, through his own exertions, to continually
petter his own condition. . . .

X1, A system HOf prison discipline, to be truly reformatory,
must gain the will of the prisoner. He is to be amended;
but how is this possible with his mind in a state of hostility?

X1V, The prisoner's self-respect should be cultivated to
the utmost, and every effort made to give back to him his
maphoud. There is oo greater mistake in the whole com-
pass of penal  discipline, than its studied imposition | of

degradation as a part of punishment. . . .

More recently, the American Correctional Asso-
ciation and the President’s Commission on Law En-
forcement and Administration of Justice issued warn-
ings about respect for offenders’ rights.

In 1966, the American Correctional Association’s
Manual of Correctional Standards declared:

The administrator should always be certain that he is
aot acting capriciously or unreasonably but that estab-
fished pracedures ufre reasonable and not calculated to in-
fringe upon the fegal rights of the prisoners. . .

Until statutory and case law are more fully developed,
it is vitally important witiin all of the correctional fields
that there should be established and maintained reasonable
norms and remedies against the soris of abuses ‘that are
likely' to develop where men have great power over their
fellows and where relationships may becrme both mechan-
jcal and arbitrary. Minimurn standaids should become
more uniform, and correctional administrators should play
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an important role in the eventual formulation and enact-
ment of legal standards that are sound and fair.?

In 1967, the President’s Commission on Law
Enforcement and Administration of Justice empha-
sized the importance of administrative action.

Correctional administrators should develop guidelines de-
fining prisoners’ rights with respect to such issues as access
10 Jegal materialg, correspondence, visitors, religious prac-
ticg, medical care, and disciplinary sanctions, Many correc-
tional systems have taken important steps in this direction,
but there is a long way to go.

Such actions on the part of correctional administrators
will enable the courts to act in a reviewing rather than a
direetly supervisory capacity, Where administrative proce-
dures are adequate, courts are not likely to intervene in the
merits of correctional decisions, And where well thought-
out policies regarding prisoners’ procedural and substantiva
rights have been established, courts are likely to defer to
administrative - expertise,?

Despite the recognition of the need for reform,
abuse of offenders’ righis continued. It remained
for the judiciary to implement as a matter of con-
stitutional law what the corrections profession had
long accepted in theory as appropriate correctional
Practice,

EVOLVING JUDICIAL
REGARD FOR OFFENDERS’ RIGHTS

Until recently, an offender as a matter of law
was deemed to have forfeited virtually all rights
upon conviction and to have retained only such
rights as were expressly granted to him by statute

- or correctional authority. The belief was common

that virtually anything could be done with an of-
fender in the name of “correction,” or in some in-
stances “punishment,” short of extreme physical
abuse, He was protected only by the restraint and
responsibility of correctional administrators and
their staff, Whatever comforts, services, or privileges
the offender received were a matter of grace—in
the faw's view a privilege to be granted or withheld
by the state, Inhumane conditions and practices
were permitted to develop and continue in many
systems, ‘

The courts refused for the most part to intervene,
Judges felt that correctional administration was a
technical matter to be left 1o experts rather than to
courts, which were deemed ill-equipped to make ap-

*American Correctional Association, Muanual of Correc-
tional Standards (Washington: ACC, 1966), pp. 266, 279,
! President's Commission on Law Enforcement and Ad-
minigtration of Justice, Task Force Report: Corrections
(Washington: Government Printing Office, 1967), p. 85.
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propriate evaluations. And, to the extent that courts

believed the offenders’ complaints involved privi- -
leges rather than rights, there was no special neces- |

sity to confront correctional practices, even when
they infringed on basic notions of human rights .
and dignity protected for other groups by constitu-

tional doctrine,

This legal view of corrections was possible only
because society at large did not care about correc-
tions. Few wanted to associate with offenders or .
even to know about them. The new public con- .|

sciousness (and the accompanying legal scrutiny)
did not single out corrections alone as an object of
reform. Rather, it was part of a sweeping: concern
for individual rights and administrative accountabil-
ity which began with the civil rights movement and
subsequently was reflected in zreas such as’ student
rights, public welfare, mental institutions, juvenile
court systems, and military justice. It was rein-
forced by vastly increased contact of middle-class
groups with correctional agencies as byproducts of
other national problems (juvenile delinquency, drug
abuse, and political and social dissent). The net
result was a climate congucive to serious reexami-
nation of the legal rights of offenders. ,

Applying criminal sanctions is the most dramatic
exercise of the power of the state over individuial
liberties. Although necessary for maintaining social
order, administering sanctions does not require g:n-
eral suspension of the freedom to exercise besic
rights. Since crimiial sanctions impinge on the most
basic right—liberty—it is imperative that other re-
strictions be used sparingly, fairly, and only for
some socially useful purpose.

Eventually the questionable effectiveness of cor-
rectional systems as rehabilitative instruments, com-
bined with harsh and cruel conditions in institutions,
could no longer be ignored by courts. They began
to redefine the legal framework of corrections and
place restrictions on previously unfettered discre-
tion of correctional administrators, Strangely, cor-
rectional administrators, charged with rehabilitating
and caring for offenders, persistently fought the
recognition of offenders’ rights throughout the ju-
dicial process. This stance, combined with the gen-
eral inability of correctional administrators to dem-
onstrate that correctional programs correct, shook
public and judicial confidence in corrections.

The past few years have witnessed an explosion
of requests by offenders for judicial relief from the
conditions of their confinement or correctiona! pro-
gram. More dramatic is the increased willingness
of the courts to respond. Reflective of the new
judicial -attitude toward sentenced offenders is the
fact that in the  1971-72 term, the U.S. Su-
preme Court decided eight cases directly affecting
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convicted offenders and at 1e'ast two otpers which
have implications for corre_tctlonal practices. In all
eight cases directly invqlvmg corrections, the of—
fender’s contention prevailed, five of them by unani-
mous vote of the Court,

The Court unanimously ruled that formal proce-
dures were required in order to revoke a person’s -
parole,® that the United States Parole Board must
follow its own rules in revoking parole,* that in-
stitutionalized - offenders are entitled to access to
legal materials,® and that-offenders c_omrmt.ted undei
special provisions relating to defective delinquents
or sexually related offenses * are entitled to formal
procedures if their sentences are to be extengied.
With one dissent, the Court also ruled that prison
officials are required to provide reasonable. oppor-
tunities to all prisoners for religious wors..hlp,B and
that prisoners need not exhaust all possible St.ate
remedies before pursuing Federal causes of action
challenging the conditions of their confinement.®
The Court also held that a sentencing judge could
not use unconstitutionally obtained convictions as
the basis for sentencing an offender.?° -

Two additional cases have potential ramiﬁcatlops
for the rights of offenders. In Argersinger v. Hamlin,
407 U,S. 25 (1972), the Court held that the §tate
must provide counsel in criminal trials for indigent
defendants regardless of the seriousness‘ of the of-
fense charged where a person’s liberty.ls at sta.ke.
Throughout the correctional process various officials
may make decisions which increase the time spent
in confinement. This effect on the offender’s liberty
may require appointment of counsel and other pro-
cedural formalities.

In Jackson v. Indiana, 406 U.S. 715 (1972), the
Court held that indefinite commitment of a person
who is not mentally competent to stand trial for a
criminal offense violates due process of law. The
Court noted that the State had the right to confine
such an individual for a reasonable time to deter-
mine if he could be restored to competency by
treatment hut, if he could not, he must be releasegi.
In the course of his opinion, agreéd to by the six
other justices hearing the case, Justice Blackn}un
commented: “At the least, due process requires
“that the nature and duration of commitment b?ar
some reasonable relation to the purpose for which

*Morrissey v. Brewer, 408 U.S, 471 (1972).

Y Arciniega v. Freeman, 404 U.S. 4 (19871). ) )

* Younger v. Gilmore, 404 U.S. 15 (1871) affirming Gilmore
v. Lynch, 319 F. Supp. 105 (N.D. Cal. §970). ‘ »
“McNeil v. Director, Patuxent Institution, 407 U.S. 245
(1971).

’Wilyzordirzg v. Swenson, 404 U.S. 249 (1971).

*Cruz v. Beto, 405 U.S. 319 (1972).

*Humphrey v. Cady, 405 U.S. 504 (1972).

" U.S. v. Tucker, 404 1.S. 443 (1972).

the individual is committed.” The effect of such a
rule if applied to correctional confinement is yet to
be determined.

These cases demonstrate the distance the law
has come from the older view that courts ought
not intervene in correctional activities. However,
the real ferment for judicial intervention has come
in the lower courts, particularly in the Federal dis-
trict courts. Broadening interpretations of the Fed-
eral civil rights acts, the writ of habeas corpus, apd
other doctrines providing for Federal court ]unsc'hc-
tion have facilitated the application of constitu-
tional principles to corrections. And it is in t.hese
courts that the “hands off” doctrine has been either
modified or abandoned altogether. .

Contemporaneously with the increased Vs{lllmgness
of the courts to consider offenders’ complaints came
a new attitude toward offenders’ rights. As first
enunciated in Coffin v. Reichard, 143 F.2d 4‘43
(6th Cir. 1944), courts are more gcadily accepting
the premise that “[a] prisoner retains all the rights
of an - ordinary citizen except those g:xpressly er
Dy necessary implication taken from hkim by law.
To implement such a rule, courts ha\{e found.th.at
where necessity is claimed as justification fpr limit-
ing some right, the burden of proqf (of the nec-
essity) shounld be borne by the correctional authority.
Administrative. convenience is no longer to })e ac-
cepted as sufficient justification for c'ieprlvatlon of
rights. Additionally, correctional adnnn1§trators are
subjected to due process standards x'vl}xch require
that agencies and programs be admxmsfered w1t'h
clearly enunciated. policies and_ established, fair
procedures for the resolution of grievances.

A concomitant doctrine now emerging is that .

of the “least restrictive alternative” or “least drastic
means.” This tenet simply holds that, once the cor-
rections administrator has demonstrated that some

restriction on an.offender’s rights is necessary, he -
must select the least restrictive alternative to sat- )

isfy the state’s interests. )
This change of perspective has wprked major
changes in the law governing correctional control
over sentenced offenders. By agreeing to hear of-
fenders’ complaints, the courts were forced to evalu-
ate correctional practices against three fundamental
constitutional commands: (1) State action may not
deprive citizens of life, liberty, or property thhc‘mt
due process of law; (2) Stats action may not deprive
- citizens of their right to equal protection of the
law; and (3) the State may not inflict crue.l.and
unusual punishment. Courts have found traditional
correctional practices in violation of all threfa com:
mands. The standards in this chapter examine the
various issues which have been—or in the future
no doubt ‘will be—the. subject of litigation.
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[MPLEMENTATION OF OFFENDERS’ RIGHTS

Courts

The courts perform two functions within
the criminal justice system. They are participants
in the process of trying and sentencing those ac-
cused of crime; and at the same time they act as
guardian of the requirements of the Constitution
and statutory law. In the latter role, they oversee
the criminal justice system at work. It was this
function which inevitably forced the courts to eval-
uate correctional practices a decade before they
subjected the police to constitutional scrutiny. Thus
the courts have not only the authority but also
the responsibility to continue to judge corrections
against constitutional dictates.

Tt should be recognized, however, that the Con-
stitution requires only minimal standards, The pro-
hibition against cruel and unusual punishment has
not to date required affirmative treatment programs.
If courts view their role as limited to constitutional
requirements, litigation will merely turn filthy ‘and
degrading institutions into clean but unproductive
institutions. Courts, however, have a broader role.
A criminal sentence is a court order and like any
court order should be subject to continuing judicial
supervision. Courts should specify the purpose for
which an offender is given a particular sentence and
should cxercise control to insure that the treatment
of the offender is consistent with that purpose. A
sentence for purposes of rehabilitation is hardly ad-
vanced by practices which degrade and humiliate
the offender.

Ou the other hand, litigation alone cannot solve
the problems of corrections or of offenders’ rights.
The process of case-by-case adjudication of offend-
ers’ gricvances inevitably results in uncertainties
and less-than-comprehensive rulemaking. Courts de-
cide the issue before them. They are ill-equipped
to enter broad mandates for change. Similarly the

~ sanctions available to-courts in enforcing their de-

crees are limited. While some courts have been
forced to appoint masters to oversee the operation
of a prison, full implementation of constitutional
and correctional practices which aid rather than
degrade offenders requires the commitment of funds
and public support. Courts alone cannot implement
offenders’ rights.

Correctional Agencies
Tmplementation of offenders’ rights is consistent
with good correctional practice. Corrections has

moved from a punitive system to one which recog-
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nizes that 99 percent of those persons sentenced to
confinement will one day return to the free society.
This fact alone requires that offenders be prepared
for reintegration into the community. An important
precedent to successful reintegration is the estab-
lishment of personal rights prior to release. Thus
the judicial philpsophy which provides that offenders
retain all rights of free citizens unless there are
compelling reasons for restrictions is compatible with
and supportive of the correctional philosophy of the
reintegration of offenders into the community. And
therefore correctional administrators have a profes-
sional interest in completing the implementation of
the rights of the offender that is begun by the
judiciary.

Additionally, correctional administrators are re-
sponsible for the welfare of offenders committed to
their charge. Judicial decisions which improve the
conditions under which an offender labors should
be welcomed, rather than resisted, by correctional
officers. Maurice Sigler noted in his address as
retiring president of the American Correctional
Association in 1972:

In committing offenders to us, the courts have assigned
us the responsibility for their care and welfare. All of us
have acknowledged that responsibility. It is inconsistent and
ill-advised for us to fight every case that comes along in-
volving the rights of our clients. After all, who is supposed
to be most concerned about their welfare?

The corrections profession has a critical role to
play in implementing the rights of offenders. No
statutory mandate or judicial declaration of rights
can be effectively realized and broadly obtained
without the understanding, cooperation, and com-
mitment of correctional personnel. Corrections will
have to adopt new procedures and approaches in
such areas as discipline, inmate grievances, censor-
ship, and access to legal assistance. Traditions,
schedules, and administrative techniques will have
to be reevaluated and in many instances modified
or abandoned. Line personnel will have to be
trained to understand the substance of offenders’
rights and the reasons for enforcing them.

Corrections, at the same time, is provided with
an opportunity for meaningful progress. Most pris-
ons are degrading, not because corrections wants
them to be but because resources for improvement
have not been available, Judicial decrees requiring
change should make available additional resources.
In the last analysis, the Constitution may require
gither an acceptable correctional system or none
at all,

Legislatures

Full implemeatation of offenders’ rights will re-
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Affirmative and organized efforts must be magle
by community leaders, corrections ofﬁcgal_s, 1eils—
iti i iudees to influence public opinion. Ac-

in the courts over definition of offenders’ rights can lators, and judg p

i i ing the public’s
inimi i i mprehensive  ceptance can be fostered by improvi
be minimized it legislatures & 0 3 arding understanding of offenders' problems and of correc-

i i7es the new philosophy reg : cnt - D
code WhICth: C;g:f; gava geﬁerallypbeen slow in tional processes. This chapter’s standards og v\;ilél:rg
Oﬁe;iirisz'ing gcorrectional legislation, but pressure, and media access aim at improving suc

mo

i \ i imitations on the

i ; eeded re- standing as well as removing hrpx s on
from the couTs should stimulate badly exercise of basic rights. Correctlcn.al‘ ms,txtutmns
ot i i t and programs should be opened to citizens’ groups

i well discover that in the shor progre

Leglsi)ar:stri?fxtirggzily permissible system of correc- angl mdw:dual.s, not for amusement bué:assi: ‘tﬁ?}t‘
lt"unnsaics more costly than the traditional model. cxtlzegs may interact on a one-tg-ane
> ini ic- offenders. :

i i at only the minimal dic- © . ’ ‘
Legxslat?re.s d(igir:llmggzieé? are )rlnet, or they can In the final analyms, the oﬁender§ socxalfstz;tixrlls
tatti?iszeothéu opportunity provided to commit the may be the most important determinant of r
u

i i i ill respond with outrage,
effective correc~ tegration. Any person wﬂ‘ :
resaurees necessary to provide &1 hostility, and nonconformity to a com‘mﬁlnlty that
tional system- continually rejects, labels, and otherwise treats

him as an outlaw.

i icipati legislature. The ineffi-
re participation by‘the > ine
galncieg and uncertainties of case-by-case litigation

The Public

While the Constitution prescribes conduct by gov-
ernment rather than by private persons, the pubhc’
has not only a stake injmplementmg qﬁenders
rights but also a responsiblhty_ to help realize the;ln.t
Most people think of corrections as a system tha
deals with violent individuals—-—murdere_rs, rapists,
robbers, and muggers. To them the ph:losopl}y of
“gye for eye’ seems correctionally sound. This at-

STANDARDS FOR OFFENDERS’ RIGHTS—
AN EXPLANATION

The standards in this chapter are expressed. in
terms of the legal norm needed to protect the sub-
stantive rights under discuss}qn. Thx‘s‘norm may }Je
implemented by statute, judicial decisicn, of admin-

i i i recedent are
ttude may account for public tolerance of deploy- Istrative reguiflltlonw hgrisih;;“zylr ;rllgcklijng, e
able conditions in correctional facilities f;mddthe 1‘1§Ldt ir:h;éod S:t hseti‘rlxld Z\.rds ere thoy e withstand  sicil
RN s, Bu ’ |
disabilities imposed upon released offenders. B O e ahasis s on a L ok to define
) i ribution does not require review. P 1 or. °
gven"a phdosof?hy oc;fcéfl;tlitutioﬂal rights. the rights of oﬁer}ders subject to fcog-chorg:ll 1(;0‘:11
bla(r:;kett ;:sget:}?:;o%and many people believe minor trol, consistent with cpnc&alpts ofti:en z::gn o agm3
: : i i i d correctional practice,
iminal incid on- rights, soun
criminal incidents should be dealt with compassto | '
ately, especially where youthful ogengers are x.x;- tre?}zen:tgﬁ c?g?l[;de;:esented o meant fo cover
i t most offenders are in- ; . t ’
volved. fI‘hey -::;lzig;?sst property rather than adults, juveniles, .males, female_q, %rczba:'lgg, 5:501:11
Vol\{edt mrsggs andlthus present a smaller rsk to institutions, pretrial and posttrial Féz‘gul ’Jaliﬁed
& i Al
o it fety than those perceived as being community -programs. Unless speci i yf’fqnders o
conlmmumty satety ) general statements of rights cover offe
violent. ) . .
To the extent that the community continues to these catet'%c’flfsl-1 been made to achieve maximum
diseriminate on, (e Bet o e crimin?iht}l",hef- bré\a!clltt?ttzrgg uisiversality in defining standards.
i ation will be frustrated. ‘here : Inivers e
fort:t tg:arrci:;;rll?ttiiﬁ that society does not benefit Nevertheless, distinctions bet_w;ze:n éadu;ts t?cr)lr?vi]c .
g?luthe long run from attempts to banish, ignore, or nile offenderfj, 11:ett;,v:;rlx opf;:gcllzrs ne, r?sﬁtdtions o
: i - i and be
_In part such a response Is 2 self- prisoners, } ders o -
gflgﬁrl?g)e Offglpc‘ile;zyzl ifpan offender is considered 2 those upder community sIupeg\;séo?n;ZZ:eS o
social c%utlc):ast he will act like one. Removing legal essary in severfal cast;s. n?it \i‘re e onal con-
obstacles is c;f little benefit if individual e-rgploy?rs ieretnc?oiteemx A ;\opr{; iet are O sty 10 e
. . —offenders. Statutory provisions for —tact. ample, 1t 18 UF o
?églxgg;i?xfﬁa::doiizgrams are fo}; naught if no . rights concerning mst}tqtzgnalc j;fggnﬁ; ct‘ix:‘s othc!z‘
one wantg a halfway house in his neighborhood. of oﬁe.nd.ers’ living 1‘131 de,on e of offonder,
Efforts to improve the offender’s ability to relate  cases dlsthtI‘OIllS arct c?is;n o oo iuvehiles epn
ittle i i i not such as special prote to } . a-
wi ﬁt:lers mqartlehwtittlg Q{fmfamlly and: friends do rate from adults or limitations on controls for pre
wish to associa M.
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trial detainees as opposed to prisoners serving sen-
tences. ‘

The standards can be divided into five categories.
The first three govern the right of offenders to seek
the protection of the law within the judicial system.
Access to the courts, and the corollary rights of
access to legal services and materials are set forth.
These three are fundamental if the remainder of the
standards are to be implemented. And not unex-
pectedly, these methods of ensuring the right of
access to the courts were among the first to be
recognized as constituticaally mandated.

Standards 2.4 through 2.10 relate to the condi-
tions under which a sentenced offender lives, Since
the greater the level of confinement the more de-
pendent the offender is on the state for basic needs,
these standards have special force for institutional-
ized offenders, Whenever the statz exercises control
over an individual, it should retain some responsi-
bility for his welfare. The standards are directed
toward that end,

Standards 2.11 through 2.14 speak to the dis-
cretionary power which correctional agencies ex-
ercise over offenders and how that power is to be

regulated and controlled. No system of individual~
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ized treatment can avoid discretionary power over
those to be treated, but such power must be con-
trolled in order to avoid arbitrary and capricious
action,

Standards 2.15 through 2.17 are directed toward
implementing the basic first amendment rights of
offenders. Courts have been slow in responding to
offenders’ insistence that they retain such rights,
Freedom to speak and to associate in the context of
a correctional institution are particularly contro-
versial subjects. Communication with the public at
large directly and through the media not only are
important personal rights but have public significance,
The correctional system of the past, and too often
of the present, has isolated jtself from the public.
To enlist public support for correctional reform,
that isolation must be abandoned. Full implementa-
tion of the offender's rights to communicate not
only supports the notion that he is an individual but
likewise assists in bringing the needs of corrections
to the public’s attention.

Standard 2.18 addresses the question of remedies
for violations of rights already declared, It is di-
rected primarily at judicial enforcement.
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Standard 2.1

Access to Courts

Each correctional agency should iminediately de-
velop and implement policies and pr_ocedures to f.u!ﬁll
the right of persons under correctnona[ supervision
to have access to courts to present any issue cogmiz-
able therein, including (1) challenging the legal.lty
of their corviction or confinement; (2) see.klflg
redress  for illegal conditions or treatment while
incarcerated or under correctional. con_tr?l; 3)
purshing reinedies in connecﬁqn with cnv:nl legal
probiems; and (4) asserting against corre?tlonal or
cther governmental authority any other rlg!nt.s pro-
tected by constitutional or statutory provision or

law,

corln.m;‘:e State should make available to persons
under ‘correctional authority for each of t.he pur-
poses enumerated herein adequate re!nedles that
permit, and arc administered to prqw:lde, prompt
resolution of suits, claims, and petitions. Where
adequate remedies already exist, the?' shoul.d be
available to offenders, including pretrial detainees,
on the same basis as to citizens generally. i

2. There should be no necessity for an inmate
to wait until termination of confinement for access
to the courts,

3, Where complaints are filed against conditions

of correctional control or against the adminisirafve
actions or treatment by correctional or cher gov-
ernmeiital authorities, offer:ders may be required

first to seek recourse under established admiﬁm-sm}-
tive procedures and appeals and. to fthaust thl?ll'
administrative remedies, Administrative remc:dlcs
should be operative within 30 ‘days and not. in a
way that would unduly delay or hamper their “fle
by aggrieved offenders. Where no reasona.ble n(;
ministrative means is available for pregentmg an
resolving disputes or where past practice d'emon;
strates the fufility of suclh means, the doctrine o
ticn should not apply.
exg?u:)’tf;%i‘iers shoul("!p not be prev.el.lied by cor-
rectional authority administrative po.hc‘les or actions
from filing timely appeals of convictions or other
judgments; from transmitﬁng pleadings and engagf-
ing in correspondence with ]ud.ges,. et!:er co.urt o(;
ficials, and attorneys; or from ms:htntmg suits an
actions. Nor should they be penalized for so doing,
5. Transportation to and attendance at cquri
proceedings may be subject to reasonable regire-
ments of correctional security and schedu!m_g.
Courts dealing with offender matters and blllt s
should cooperate in formulating arrang_ements 0
accommodate both offenders and correctional man-
?g%l.nezzgcess to legal services and materialg appro-
priate to the kind of action or .remedy being purE
sued should be provided as am integral elemen! zt
the offender’s right to access to the courts. The rig
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of offenders to have access to legal materials was
affirmed in Younger v. Gilmore, 404 U.S. 15 (1971),
which is discussed in Standard 2.3.

ot
Commentary \

The law clearly acknoviledges and protects the
right of prisoners and offenders to reasonable access
to the courts. The doctring has been affirmed by
the Supreme Court, Ex pa\rte Hull, 312 U.S. 546
(1941) and is adhered to by State courts as well.
The guarantee is visibly eyvident, at least in the
area of postconviction remedies, by the dramatic
increase in the volume of prisoner petitions now
filed annually, in the Fesderal courts (from 2,150
in 1960 to more than 16, OA)O in 1570, when they
constituted 15.3 percentQ of all civil ﬁlings in the
Federal courts). Access is leé.s evident in assertions
of claims related to civil préblems of prisoners or
their treatment while under confinement or correc-
tional supervision.

The chief problem relates not to the general
principle as much as to implementation. The standard
is framed to address major problems of implemen-
tation other than those of contact with counsel and
access to legal materials, which are treated in other
stanidards.

First, the problem of adequate remedies is ad-
dressed by calling for their creation, where non-
existent, or for reasonable access by offenders when
available. Many States, for exampls, have complex
and unwieldy ‘remedies for challenging conviction
or confinement and could benefit by comprehensive,
simplified systems for postconviction review such
as proposed by the American Bar Association’s
Standards Relating to Post-Conviction Remedies
(Project on Minimum Standards for Criminal Jus-
tice—1968).

In the area of civil actions, the standard takes a
position contrary to the practice in many States
(in some cases judicially approved) preventing of-
fenders while confined from filing civil suits un-
related to their personal liberty. When offenders
must wait years to commence. actions, they are
placed under great disadvantage in ga:nering wit-
nesses and preserving evidence. The practice is a
considerable burden to the effective provision of
civil legal services to prisoners. Similarly, the pre-
vailing situation in most States that precludes pris-
oners from attackmg indictments brought under
detainer also is dlsapproved

The principle that, in asserting right of access
to courts, offenders must first use and +xhaust
administrative. remedies is incorporated in the
standard, This requirement is necessary for assuring
use of less costly, more speedy, and possibly more

24

responsive administrative grievance or negotiation -
machinery such as that suggested in these standards, #..;
It is seen as a legitimate qualification to the right '
of access to courts and an important protection to ©
maintain the integrity of correctional authority or

othier nonjudicial apparatus for remedying abuses :
and legitimate grievances. Where no such reasona: ©
ble administrative mechanism exists, the exhaus-

tion principle should not apply.

Finally, the standard affirms the impropriety, -
established in numerous cases, of restrictions on :
the right of access through administrative policy or
procedure. This would include such practices as ¢
prior staff screening of petitions for regularity or !
objectionable content, delay in parole hearings for
prisoners who seek postconviction writs, and delay .
in trznsmitting petitions or failure to do so for !

inmates in disciplinary segregation.

References
1. Almond v. Kent, 459 F, 2d 200 (4th Cir.

1972) (Prisoners may not be forced to sue b
. through a State-appomted committee rather than °

individually in presenting a claim for mistreat-
ment under the Civil Rights Act.)

2. American Bar Association. Standards Relatmq .

to Post-Conviction Remedies. New York: OﬁiCu
of the Criminal Justice Project, 1968.

3. Campbell v. Beto, 460 F. 2d 765 (5th Cxx.
1972) (Reversed lower court’s refusal to docket an

impoverished offender as defined by the Fed--

eral Civil Rights Act, which, if true, stated a good
- cause of action on its face.)
4. Cohen, Fred. The Legal Challenge to Correc-
tions. Washington: Joint Commission on Correc-
tional Manpower and Training, 1969, pp. 67-69.
5. Dowd v. U.S. ex rel. Cook, 340 U.S. 206
(1951 (Prison regulations may not keep inmate
from filing timely appeal.)
6. Ex parte Hull, 312 U.S. 546 (1941) (In-
validated regulation that all habeas corpus peti-
tions be approved by parole board lawyers as
“proper drawn.”)
7. Goldfarb, Ronald, and Singer, Linda. “Re-
dressing Prisoners® Grievances,” George Wash-
ington Law Review, 39 (1970), 231-234.
8. National Council on Crime and Delinquency.
Model Act for the Protection of Rights of Pris-
‘oners. New York: NCCD, 1972; Sec. 6.
9. Note, Washirgton University Law Quarterly,
417 (1966).
10. Smartt v. Avery, 370 F. 2d, 788 (6th Cir.
1967) (Invalidated parole. board rule -delaying
parole hearings one year for prisoners unsuccess-
fully seeking writ of habeas corpus.)
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Relafecl Standards

The following standards may be apphcable in
jmplementing Standard 2.1.

"

a

2.2 Access to Legal Services.

2.3 Access to Legal Materials.

5.9 Continuing Jurisdiction of Sentencing Court,
16.2 Administrative Justice.

16.3 Code of Offenders’ Rights.
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Standard 2.2

Access to Legal Services

Each co.rrectional agency should immediately de-
velop anq implement policies and procedures to ful-
ﬁll.the right of offenders to have access to legal
as‘sxsmnce, through counsel or counsel substitute,
with problems or proceedings relating to their
custody, contr.o}, management, or legal affairs while
ulnder correctanmi anthority. Correctional authori-
tlcs' should faciliiate access to such assistance and
a.ssmt offenders afficmatively in pursuing their legal
rights. Governmental authority should furnish ade-
qu_ate attorney representation and, where appro-
priate, lay.repxesentation to meet the needs of of-
"icnders ‘wnhout the financial resources to retain
sucr:! assistance privately.

he procecdings or matters to which thi
he p ; is stand
ap[ihes includq: the following: andard

. Postconviction proceedings testing th i
of conviction or confinement. ; E fhe legaliy
mczn.t Pr(()‘ceedin%is challenging conditions or treat-

under confinement or oth i
et & er correctional super-
3. Probation revocation and parol
x e gra
revocation proceedings. ¥ pront. and
o :ii'tpliﬁlpt““my proceedings in a correctional
ity that impose major i i
el mp jor penalties and depriva-

5. Proceedings or consultation in i i
S connection with
civil legal problems relating to debts, marital status,
property, or other personal affairs of the offender.
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In the exercise of the foregoing rights:
1. Attorney representation should be required for

:.l“ proceedings or matters related to the foregoing
items 1 to 3, except that law students, if approved

by rule of court or other proper authority, may pro-

vide consultation, advice, and initial representation :

to ?t:fenders in presentation of pro se postconviction
petitions. ‘
2. In all proceedings or matters described herein,

counsel substifutes (faw students, correctional staff,

inmate paraprofessionals, or other trained paralegal
persons) may be used to provide assistance to at-
torneys of record or supervising attorneys.

3. Counsel substifutes may provide representa- o

!ion in proceedings or matters described in foregoing
jtems 4 and S, provided the counsel substitute has

been oriented and trained by qualified attorneys.

or edu.c?tional institutions and receives continuing
supervision from qualified attorneys.

4. M?‘jor deqrivations or penalties should include
loss of “good time,” assignment to isolation status,
transfer to another institution, transfer to higher

security or custody status, and fine or forfeiture of

inmate earnings. Such proceedings should be deemed
to npclude administrative classification or reclassi-
ﬁcathn .actions essentially disciplirary in nafure;
that is, in response to specific acts of misconduct
by the offender. '

5. Assistance from other inmates should be pro-

7} pibited only if legal counsel is reasonably available

in the institution. )
6. The access to Jegal services provided for here-

in should apply to all juveniles under correctional

: control.

7. Correctional authorities should assist inmates
in making confidential contact with attorneys a'nd
lay counsel. This assistance includes visits duaring
normal institutional hours, uncensored correspond-
ence, telephone communication, and special consid-
eration for after-hour visits where requested on the
pasis of special circumstances.

Co_mmentury

Right to and availability of counsel, both in
court litigation and critical phases of administrative
decisionmaking ont offender status, has been 8 major
trend in the current expansion Of prisoners’ rights.
The presence of counsel assures that the complicated
adversary proceeding is carried out properly and
that the factual bases for decisionmaking are ac-
curate. This standard seeks to address virtually all
issues now the subject of debate and does SO with-
out distinction between the indigent and nonindi-
gent offender.

The emphasis on a full range of legal services
is consistent with the opinion of today’s correc-
tional administrators. When Boston University’s
Center for Criminal Justice conducted 2 national
survey in 1971 among correctional leaders (system
administrators, institutional wardens, and treatment
directors), majorities in' each category expressed
the view that legal service programs should be ex-
panded. Corrections officials stated this expansion
would provide a safety valve for grievances and
help reduce inmate tension and power structures.
They also said it would not have adverse effects
on prison security and would provide a positive
experience contributing to rehabilitation.

Representation of offenders in postconviction sta-
tus always has lagged considerably behind that of
the criminally accused. Although indigent defend-
ants constitutionally are entitled to appointed counsel
at their trial or appeal, lawyers have not generally
been available to represent offenders seeking post-
conviction relief or challenging prison or supervision
conditions through civil suits of administrative pro-
cedures. Where the right is asserted as part of
administrative procedure (for example, parole 1ev-
ocation and forfeiture of good time), counsel often
is flatly denied, even when the offender pas the
means to retain his own lawyer.: ,

Access to representation for those confronted by
private legal problems such as divorce, debt, or

social security claims is virtually nonexistent except
for a few experimental legal aid, law school, or
bar association programs. The offender must take
his place at the bottom of the ladder of the - still
modest but growing national commitment to pro-

" vision of legal services for the poor. In summary,

prisoners generally must represent themselves, even
though many are poorly educated and functionally
illiterate. :

The standard asserts a new right to representa-
tion for major disciplinary proceedings within cor-
rectional systems and to civil legal assistance. Here
the principle of «counsel substitute” or “lay rep-
resentation” is accepted, consistent with those
court decisions that have examined the issue, the
realities of effective correctional administration, and
limited attorney resources for such services. The
Supreme Court indirectly sanctioned ‘lay repre-
sentation, even in court actions, when it held in
Johnson v. Avery, 393 U.S. 483 (1969), that States
not providing reasonable legal service alterna-
tives could not bar assistance to other prisoners by
“jailhouse lawyers.”

Recognizing the large and probably unmanage-
able burden on existing attorney resources, the
standard validates supplemental use of lay assistance
(law students, trained correctional  staff, “jailhouse
lawyers,” or other para‘professionals) éven in mat-
ters requiring formal attorney representation. In
this regard, a recent judicial observation in-a Cali-
fornia case dealing with right to counsel in parole
revocation is instructive. The ruling, In re Tucker,
5 Cal. 3d 171, 486 P. 2d 657, 95 Cal, Rptr. 761
(1971) stated:

Formal hearings; with counsel hired or provided, for
the more than 4,000 parole suspensions annually would
alone require an undertaking of heroic proportions. But
that is only the beginning. For if there is a right to counsel
at parole revocation or suspension proceedings, no reason
in law or logic can be advanced why a prisoner, appearing
before the -Adult Authority as an applicant for parole and
seeking to have his indeterminate sentence made determi-
nate, should not also have legal representation. The con-
. clusion is inescapable that my dissenting brethren are in
effect insisting upon counsel for a potential of 32,000 ap-
pearances antaally: 28,000 parole applicants and 4,000
parole revokees. This monumental requirement would stag-
ger the imaginaticn.

This standard rejects that view. If the crimi-
nal justice system must provide legal counsel in
every instance where 2 man’s liberty may be jeop-
ardized, a clear reading of Argersinger V. Hamilin,
407 U.S. 25 (1972), would indicate that its duty
shounld not end there. The system must and can
find ways to meet the cost involved. In other gitua-
tions where liberty is not directly at stake, those
serving as counsel substitutes would be required to
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receive reasonable training and continuing supervi-
sion by attorneys. The opportunity this presents
for broadening of perspectives on the part of cor-
rectional staff and a new legitimacy and vocational
path for the trained “jailhouse lawyer” may prove
to be valuable byproducts. In addition, full coopera-
tion with correctional authorities by public defender
programs, civil legal aid systems, law schools, bar
groups, and federally supported legal service offices
for the poor will be necessary to put the standard
into practice.

Careful definition of those major disciplinary
penalties involving the right to representation has
been undertaken, There is general agreement on
the substance of these penalties, including solitary
confinement, loss of good time, and institutional
transfer. Reasonable minimums have been gstab-
lished that would permit handling limited penalties
in these categories by less formal procedure and
without counsel or counsel substitute. The Federal
system and several State systems already are making
provision for representation while considering major
disciplinary sanctions.

It will be noted that “classification proceedings”
canpot be used under the standard to avoid dis-

_ciplinary sanctions where the basic issue involved is
offender misconduct. A preferred status also has
been established for use of attorneys rather than
counsel substitute, wherever possible. -

In the juvenile area, the standard makes clear
that right to counsel applies to the “person in need
of supervision” category or other juveniles under
correctional custody for noncriminal conduct.

Finally, the right to free and confidential access
between offenders and attorneys through visits, cor-
respondence, and, where feasible, telephonic com-
munication is made clear, Beyond that, a policy of
special accommodation is suggested where the cir-
cemstances of the legal assistarice being rendered
reasonably support such a preference, as in after-
hour visits and special telephone calls. Past inter-
ference in some jurisdictions with confidential and
free inmate-attorney access is documented in recent
case law—for example, In re Ferguson, 55 Cal
2d 663, 361 P, 2d 417, 12 Cal. Rptr. 753 (1961)
(State supreme court forbids authority to censor or
screen letters to attorneys) and. Stark v. Cory,
382 P. 2d 1019 (1963) (Electronic eavesdropping
of attorney interviews banned)—and thus warrants
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that this critical facet. of the attorney-client relation.

ship be emphasized.
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implementing Standard 2.2.
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16.2 Administrative Justice.
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Standard 2.3

Access fo Legal Materials

Each correctional agency, as part of its responsibil-
ity to facilitate access to courts i(?r each peris.o:
under its custody, should 1mmed}ately establis
policies and procedures to fulfill the right of oi-ienders
to have reasonable access to- legal materials, as

. foHows:

i w i 1d be est;lb-

1. An appropriate law hbrary.s.hou d A
lished and I1,1'1aint¢uﬁm:d at each facility with a desng;\
capacity of 100 or more. A plan s.houlc} be d.e}'? -
oped and implemented for other residential facilities
to assure reasonable access to an adequate law
library. .

2. The library should include:

' a. The State constitution and State stat-

utes, State decisions, State procedural rules and -

decisions thereon, and legal works discussing
the foregoing. , .
b. Federal case iaw materials.
¢. Court rules and practice tre.eatlses\. o
d. One or more legal periodicals to facili-

tate current research. .
e. Appropriate digests and indexes for
the above.

3. The correctional authority shonld. make ar-
rangements to jnsure that persons under its supervi-
sion but not confined also have access to legal materi-
als.

Commentary

1 the Supreme Court unanirr}ously :aﬁirmed
a Ilgwlegr7 court rgling that Califor_ma’s faﬂ?re. to
provide an adequate law library 1n Sta}te mst;t;:-
tions was a denial of the equal protection of 't ::
laws guaranteed: by the fourteenth amgndmtﬁn.,
since only wealthy inmates could exercise i S:r
right of access to courts. :The. court thus setttlﬁ. de:
legal principle, although it did not r_esolve e z(xi
ministrative problem of what constitutes an ade-
library. '
qua"l‘tlelela:tlandarg in providing for an a‘ct‘u.al la\al; 'h{l
brary only at those correctional facilities wiuc
can or do house 100 or more persons, recog‘mz‘la(s1
a major dilemma. As stated, the' standarq wou ¢
include all of the prisons now 1n operation fml
one-eighth (500) of the county and muxll_lgxpa
jails, Thus, the total number of complete law E rtztilr_-
jes would approach 1,000. Estabhsl}ment o tll_s
number of law libraries will be a major an_d cosd y
undertaking, but the right to such access 18- unae-
maIbr}e'Younger v. Gilmore, 4(?4 US 15. (1971),
a library containing the following list of titles was
deemed an inadequate collection:
1. The California Penal Code.
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2. The California Welfare and Institutions Code.
3. The California Health and Safety Code.
4, The California Vehicle Code,
5, The United States and California Constitu-
tions, B

6. A recognized Jaw dictionary.

7. Witkin's California Criminal Procedures.

8. Subscription to California Wecekly Digest.

9, California Rules of Court.

10, Rufes of United States Court of Appeals
(Ninth Circuit).

11, Rules of United States Supreme Court.

12, In addition, offenders had access to other
sets of legal materials from the State Law Library

although many of the sets available for offender

usc were incomplete.

Correctional authorifies should consult with law
librarians as well as with the appropriate State law
official to determine the contents of an appropriate
law library. It is clear that a single prescription as
to what would constitutc a standard law library
will not suffice for all States. At a minimum, copies
of State and Federal criminal codes, State and
Federal procedure and pleading treatises, and re-
cent State and Federal decisions or reporters con-
taining such decisions would be nccessary compott-
ents, Tn the case of juveniles or women, modified or
augmented collections may be required to assure
that materials relevant to the individuals concerned
arc available.

A leading law book publisher has estimated the
cost of an adequate institution law library at $6,000
to $10,000. Tt must be recognized that mainte-
nance of law libraries is required to sustain their
usefulness, and- that annual new acquisitions could
total from 10 to 12 percent of the initial cost. Li-
brarians and supervisory personnel represent other
ongoing cost factors,

The standard suggests that the interests of those
incurcerated in relatively small institutions can be
met by development and implementation of a plan
for sccuring legal materials on an as-needed basis.
Such a plan could involve transporting inmates,

when necessary, to an exisling law library (county
bar association, district judge’s office, law school, |
etc.) in the vicinity of the facility in which they = |
are incarcerated. These ideas do not exhaust the .

list of possibilities. For example, mobile library fa-

cilities and master libraries with full and prompt de-

livery of materials to smaller institutions also may

be considered, The adopted plan should have the |
potential to meet the inmates’ needs and the cor-

rectional authority should be committed to its im-
plementation.
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Related Standards

The following standards may be applicable in

implementing Standard 2.3.

2.1 Access to Courts.

2.2 Access to Legal Services.

5.% Continuing Jurisdiction of Sentencing Court.
16.3 Code of Offenders’ Rights.
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Standard 2.4

Protection Against
Personal Abuse

Each correctional agency should establish iq:medi-
ately policies and procedures to fulill the right of
offenders to be free from personal abuse by cor-
rectional staff or other offenders. The following
should be prokibited:

1. Corporal punishment. .

2. The.use of physical force by correchongl staft
except as necessary for self-defense, protection of
another person from jmminent physical attack, or
prevention of riot or escape. .

3. Solitary or segregated confinement as a dis-
ciplinary or punitive measure except as a last re§ori
and then not extending beyond 10 days’ duratl.on.

4. Any deprivation of clothing, bed and i)e.ddmg,
light, ventilation, heat, exercise, balanced diet, or
hygienic necessities. .

ygs. Any act or lack of care, whether by‘w:llf.ul
act or neglect, that injures or significantly Impairs
the health of any offender. )

6. Infliction of mental distress, degradation, or
humiliation.

Correctional authorities should: o

1. Evaluate their staft periodically to identify
persons who may constitute a threat to oﬁcnd?rs
and where such individuals are identified, reassign
or discharge them.

2. Develop institution classification procedures
that will identify violence-prone offenders and

where such offenders are identified, insure greater
supervision.

3. Implement supervision procedures and other
techniques that will provide a reasonable measure
of safety for offenders from the attacks of oth.er
offenders. Technological devices such as cl?s_ed cir-
cuit television should not be exclusively relied upon
for such purposes.

Correctional agencies should compensate o!f.end-
ers for injuries suffered because of the }ntentlonal
or negligent acts or omissions of qorrechonal staff.

Commentary

The courts recently have recognized a number of
situations in which individual conditions of correc-
tional confinement (for example, use of the.s.mp
cell and beatings) or a multiplicity of conditions
under which prisoners are housed and handled can
amount to the infliction of “cruel and unusual
punishments” prohibited by the eighth amendment.

In this area particularly, standards should be more
prohibitive than judicial interpretation of the eighth
amendment, because they give creqence \‘9 the new
philosophy of corrections as @ reintegrative force,
rather than a punitive one. Thx.s'stande}rd enumer-
ates a variety of punitive activities which, at least
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on an individual basis, may fall short of the eighth
amendment ban but which should be included in
the Jegal protections available to the offender.

The list of prohibited activities in the standard
commences with the basic ban on imposition of
corparal punishment (now recognized by the stat-
utes and regulations of most jurisdictions) and
procceds to disapprove the use of any physical force
beyond that necessary for self-defense; to prevent
imminent physical attack on staff, inmates, or other
persons; or to prevent riot or escape, In these in-
stances, utilization of the least drastic means neces-
sary to secure order or control should be the rule.

The standard would fix a firm maximum limit
on the use of solitary or segregated confinement
(10 days) somewhat less than the general norm
recommended in the 1966 standards of the Ameri-
can Correctional Association. This refers to “soli-
tary” as a disciplinary or punitive imposition now
utilized in all State correctional systems, rather than
“separation” used as an emergency measure to pro-
tect the offender from self-destructive acts, from
present danger of acts of violence to staff or other
inmates, or voluntary reasons related to fear of
subjection to physical harm by other inmates. Ac-
lion of this emergency nature should be sanctioned
only with proper determinations of key institutional
administrators and, when appropriate, continuing
medical and psychiatric reviews. In all cases, soli-
tary confinement should be the least preferred al-
ternative.

Adoption of the standard would go far toward
curtailment of excessive use of the most widespread,
controversial, and inhumane of current penal
practices—cxtended solitary confinement. One re-
cent model act—NCCD’s 1972 Model Act for the
Protection of Rights of Prisoners—has refused to
recognize any disciplinary use’ whatsoever of soli-
tary confinement. Courts as yet have failed to clas-
sify solitary confinement as “cruel and unusual
punishment,” except when conjoined with other in-
humane conditions, although several decisions have
viewed extended periods of isolation with disap-
proval and some court orders have fixed maximum
periods for such punishment. The standard recog-
nizes, in selling its relatively modest maximum,
that most cases require much shorter use of puni-
tive segregation as a disciplinary measure and en-
joins correctional authorities to minimize use of the
technique,

The Commission recognizes that the field of cor-
rections cannot yet be persuaded to give up the prac-
tice of solitary confinement as a disciplinary meas-
ure. But the Commission wishes to record its view
that the practice is inhumane and in the long run
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brutalizes those who impose it as it brutalizes those
upon whom it is imposed,
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Two further prohibitions would assure offenders i
against deprivation of the basic amenities of hu.
mane institutional life. Under one, all offenders, ;
even those in disciplinary status, would be ac-:
corded the right to basic clothing, bedding, sanita- @ -
tion, light, ventilation, adequate heat, exercise, and ©
diet as applicable to the general confined popnla- |
tion. Under the other prohibition, affirmative ac- |
tion or willful neglect that impairs the physical or |
mental health of any offender would be banned. |~

Extreme abuse in these areas prompted the court |
decisions declaring that “strip cell” practices or : -

shocking isolation, sanitary, or nutritional regimes |

as a punitive denial could amount to “cruel and :

unusual punishment.”

The last prohibition recognizes that mental =
abuse can be as damaging to an offender as physi-

cal abuse. The infliction of mental distress, degrada-
tion, or humiliation as a disciplinary measure or as
a correctional technique should be prohibited.

The standard requires correctional authorities to

take affirmative steps to diminish the level of vio-

lence and abuse within correctional institutions. To. |

minimize the problem of staff-caused violence, the
correctional authority should institute screening pro-
cedures to detect staff members with potential per-

sonality problems. Staff with such problems should | ;

not be assigned to duties where they would interact
with offenders in situations that might trigger an ag-
gressive response.

Protecting -offenders from the violent acts of
other offenders is more difficult. A variety of meas-
ures undoubtedly is necessary, including physical
changes in some institutions (converting to single
rooms or cells) and changes in staff scheduling (extra
night duty staff). A precise program taking into
account the situation in each institution should be
developed. A more “normalized” institutional en-
vironment with positive inmate-staff relationships
probably is the ‘best safeguard against frequent vio-
lence. In any event, a person convicted of crime
and placed under the authority of the state should
not be forced to fear personal violence and abuse.

Existing law. does not clearly ‘establish that the
correctional authority is responsible for protecting
persons sentenced to incarceration. Most law in this
area has been developed in the context of a civil
suit in which an injured prisoner is seeking to re-
cover damages from the correctional authority. In
many cases, the prisoner has been able to recover
where negligence or intent on the part of correc-
tional authorities is shown. Correctional agencies
should be required to respond in damages to com-
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offenders for injuries suffered by the lack
; riate care. o .

o g)nﬁ;ogle correctional arsthority Is In a pogn’uolr:3 ;;)
protect inmates, and the 'nee.d to do so lihct .n:
Observers of correctional institutions agree . a 10_ )
mate attacks on one another—often sexuaby Ika
tivated—are commonplace and facilitated by ihe
of personal supervision ot lack of concern ox; fhe
part of supervisory personnel. In x.nanyf c}';lse e
tort law standard of a foreseeable risk of harm ’
volving specific individuals has not beex(xl proptean%
applie& in the face of the pervasive and cons

threat apparently existing today.
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Related Standards

The following standards may be applicable in
implementing Standard 2.4.

2.1 Access to Courts.

6.2 Classification for Inmate Management.

9.3 State Inspection of Local Facilities:

14.11 Staff Development.

16.3 Code of Offenders’ Rights.
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Standard 2.5

Healthful Surroundings

I-Each correctional agency should immed;
amine a_zynd‘ fake action ‘toyfulﬁll the zlgel?tmtt);lye::l;
person in its custody to a healthful place in which
to ln.'e. A.ftcr a reasonable time to make changes
a residential facility that does not meet the require:
ments sei forth in State health and sanitation laws
should be deemed a nuisance and abated,
The .fncility should provide each inmate with:
1. His own room or cell of adequate size. .
2, .Hen.t or cooling as appropriate to the season
to maintain temperature in the comfort range
2. glntural and artificial light. .
« Clean and decent installati i
nance of personal cleanliness, Flons for the matate
S. Recreafional oppertunitics and
when climatic conditions permit
creise in the open air, A ’
Healthful surroundings, appropriate to the pur-
pose Qf the aren, also should be provided in all
?therl n'rcns of the facility, Cleanliness and occupa-
v:*(i)t.llt" wealth and safety rules sihould be complied
i Independent comprehensive safe i
(lon_.inspections should be performgi :::uai?; ltl?-
qualificd personnel: State or local inspectors o¥
kfoodz medical, housing, and industrial safety who
are independent of the correctional agency. Cor-
rectional facilities should be subject to applicable
State and local statutes or ordinances,
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equipment;
recrestion or ex-

Commentary

Custody means more
care. When a judge grants custody over an offender

than possession; it means |

{

to the correctional authority, he is at once declar- .

ing that the correctional authorit
; y has power over
the offender and that this power must %e used to

promote the heaith of the offender. The obligation 3
a pretrial detainee— : -

of thf: correctional authority to
convicted of no crime—can be no less. Yet correc-
txonalv facilities are remarkably health-endangering
In a 1972 study, “The Contemporary Jails of the:

United States: An Unknown and Neglected Area of - |

Justice,” Hans Mattick states:

Pf:rhaps the most pervasive characteristi jai
a dxrgct consequence of their: general pl'f};(s:ic(:a)lf cj:ilxlliiitiag:ad
Is their state of sanitation and cleanliness. Some old jails,
can be kept tolerably clean and some new jails are filthy
to the point of human degradation but, in general, the
sanitary condition of jails leaves much to be desired’ The
general low level of cleanliness in jails has an immédiate
impact, not only on the health and morale of the inmates
and staff who are confined together in the jail, but has the

.
p mng

.Especia_lly in facilities for juvenile confinement,
failure to implement the highest standards may have

lifelong impact for the inmates wh > |
tive years of life. o e lp forma-
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Correctional authorities are not unmindful of
i their obligation to avoid endangering the health
1 of those they supervise. Principles and standards
of the American Correctional Association, the Na-
{ tional Council on Crime and Delinquency, and the
National Sheriffs’ Association leave no doubt about
what constitutes ggod practice. Given the general
level of sanitation and health in the United States,
the current tolerance of deficient conditions, partic-
ularly in local jails and detention facilities, is in-
explicable.

Overcrowding, which the standard implicitly pro-
4 hibits, is especially harmful. It exacerbates health
{ hazards and also contributes to tensions in the insti-
tutional context. It is recognized that the require-
< ment of the standard for each inmate to have his
own room or cell cannot be achieved immediately.
But as the use of facilities for pretrial confinement
and service of sentence declines (as recommended
i throughout this report), the goal should become
achievable. All new construction, of course, should

R N CTi

* % incorporate the requirement of this standard.

. Maedical literature indicates that recreation is es-
. sential to good health. All standard correctional lit-
erature recognizes the value of a well-designed and
comprehensive recreation program for incarcerated

. i offenders. Nevertheless, what most often stands out

about correctional institutions—especially jails—is
the amount of time when no program is being con-
ducted and no organized recreation program is
available. Courts have included recreation pro-
grams in evaluating the adequacy of institutions,
particularly access of persons in solitary confinement
to physical exercise.

The nonliving areas of the correctional facility

must be operated in accordance with the highest
standards. Vocational education., shop, and indus-
trial areas of the correctional facility should be op-
erated in accordance with Federal and State occu-
pational safety laws.

The standard recognizes that the States usually

fore, specifics are minimized in favor of a general
statement of essential factors. The standard does
state a remedy that should be available in the case
of any unhealthful institution. Courts of equity
have power to take control of, or close, buildings

also should be designed and maintained with’
"1 health and safety in mind. Kitchens, especially,

legislate comprehensively in the health area; there-

that constitute*a threat to the health or morals of
the community.
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Related Standards

The following standards may be applicable in
implementing Standard 2.5.

2.1 Access to Courts,

5.9 Continuing Jurisdiction of Sentencing Court.

8.3 Juvenile Detention Center Planning.

9.3 State Inspection of Local Facilities,

9.10 Local Facility Evaluation and Planning.

11.1 Planning New Correctional Institutions.

11.2 Modification of Existing Institutions.

16.3 Code of Offenders’ Rights,
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Standard 2.6
Medical Care

Each correctional agency should take immediate
steps to fulfill the right of offenders to medical care.
This should include services guaranteeing physical,
mental, and social well-being as well as treatment
for specific diseases or infirmities. Such medical care
should be comparable in quality and availability
to that obiainable by the general public and should
include at least the following:

1. A prompt examination by a physician upon
commitment to a correctional facility.

2. M.edical services performed by persons with
u_pproprmte training under the supervision of a
licensed physician,
lm3.. Emergency medical treatment on a 24-hour

sis.

4, A.ccess to an aceredited hospital.

N!cdlcal problems requiring special diagnosis,
services, or equipment should be met by medical
furloughs or purchased services.

A particular offender’s need for medical care
should be determined by a licensed physician or
other appropriately trained person. Correctional per-
sgn‘ncl should not be authorized or allowed to in-
hnlpt an ofiender’s access fo medical personnel or
to interfere with medical treatment. -

ﬁgmpletc and accurate records documenting all
medical examinations, medical iindings, and medical
n:cmmem should be maintained under the supervis
sion of the physician in charge. o

The prescription, dispensing, and administration
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o.t -medicaﬁon shouid be under strict medical super-
vision.

Coverage of any governmental medical or health

program should include offenders to the same ex-

tent as the general public.

Commentary

. One o.f the most fundamental responsibilities of
a f:orrectxonal agency is to care for offenders com-
mitted to it. Adequate medical care is basic, as food
and sl}elter are basic. Withholding medical treat-
ment is not ynlike the infliction of physical abuse.

Oﬁe:nders do not give up their rights to bodily in- -
tegrity whether from hyman or natural forces be- |

cause they were convicted of a crime.

With medical resources in short supply for the
free .commu_nity, it is not surprising that the level of
¥ne§hcal servgces available to committed offenders
is in many instances far below acceptable levels.

A 197(? survey conducted for the Law Enforce- ;
ment Assistance Administration showed that nearly ; :

half of all jails in cities of 25,000 or more population
have no medical facilities.

A r.ecent Alabama decision, Newman v. State,
12 Crim. L. Rptr. 2113 (M.D. Ala. 1972) docu-

mented conditions which the court found “barba-

rous” as well as unconstitutional, Medical services
were withheld by prison staff for disciplinary pur-
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poses; medical treatment, including minor surgery,
. | was provided by unsupervised prisoners without ap-
; propriate training; medical supplies were in short

supply; and few if any trained medical personnel

.1 were available.

Medical care is of course a basic human necessity.

% 1t also contributes to the success of any correctional

program. Physical disabilities or abnormalities may
contribute to an individual’s socially deviant be-
havior or restrict his employment. In these cases,
medical or dental treatment is an integral part of the

1 gverall rehabilitation program. Most incarcerated of-
| fenders are from lower socioeconomic classes, which

have a worse health status generally than more af-
fluent persons. Thus, there is a greater need for med-

1 ical and dental services than in the population at

large. Sirce “care” is implicitly or explicitly part of
correctional agencies’ enabling legislation, medical
services at least comparable to those available to the
general population should be provided. The scaridard
should not be “what the individual was accustomed
to.” Finally, unlike persons in the free community,
those who are institutionalized cannot seek out
needed care. By denying norimal access to such serv-
ices, the state assumes the burden of assuring access
to quality rmedical care for those it s0 restricts.

A clear affirmative responsibility is imposed on
the correctional authority. 1t extends beyond treat-
ment of infuries and disease to include preventive
medicine aad dentistry, corrective or restorative
medicine, and mental as well as physical health.

Medical services should be part of the intake
procedure at all correctional facilities. Regardiess of
the hour, trained practitioners should be available %9

investigate any suspicious conditions. Even relatively -

brief delays in securing medical care can have and
often do have fatal consequences.

The specific provisions of the standard should be
read against the requirement that correctional medi-
cal services should be comparable to service obtain-
able by the general public. The medical program of
each institution should accommodate private cot
sultations and privileged communications between
medical staff and inmates. In view of the usual limi-
tations on the range of staff medical specialists, the
correctional authority should be able to purchase
the services of other medical practitioners. Con-
tracts should be considered for prepayment for all
services provided over a specified period with vari-
ous practitioners or medical groups to maximize the
individual’s options for care and minimize prob-
lems of billing. Access to nonstaff physicians should
be available to all inmates, regardless of ability to
pay. :

While the use of nurses and paraprofessionals is
contemplated by the standard, they should be under

the supervision of a licensed physician. He should
also supervise the collection, retention, and dissem-
ination of medical records and the dispensing and
prescription of medicines. Infirmaries in many insti-
tutions serve as sources for illicit drugs, and strict
procedures should be adopted to avoid this possi-
bility. This may require the elimination, or reduc-
tion in the use, of offenders as staff in medical
prograrms.

Offenders should not be discriminated against in
governmental health programs. Legislation provid-
ing for government assistance should be applicable
to those convicted of crime.
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Related Standards

The following standards may be applicable in
implementing Standard 2.6.

2.1 Access to Courts.

5.9 Continuing Jurisdiction of Sentencing Court.

8.3 Juvenile Detention Center Planning.

9.3 State Inspection of Local Facitities.

9.10 Local Facility Fyaluation and Planning.

11.1 Planning New Correctional Institutions.

11.2 Modification of Existing Institutions.

16.3 Code of Offenders’ Rights,
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Standard 2.7

Searches

Each co::rectional agency should immediately da-
vel?p and implement policies and procedures go;-
erning searches and seizures to insure that the rights
of persons under their authority are gbserved, ‘

1. U'n.less specifically authorized by the court as
a cpmiltmn of release, persons supervised by cor-
rec(.mnal authorities in the community should be
su.bject to the same rules governing searches and
seizures that.are applicable to the general public

2. Correctional agencies operating insﬁtution;
s{u:uld develop and present to the appropriate judi-
cia¥ autht_)rity or the officer charged with providin
legal advice to the corrections department for ap§
g::x;: a fp:an‘l for making regular administrative

es of facilities i
ol il and persons confined in correc-
2. The plan should provide for:
. (1) Avoiding undue or unnecessary
i:;gsgdzr;?arrassmcnt, or indignity to the

(2) Using non-intensive sensors and
other technological advances instead of
body searches wherever feasible.

3) Conducting searches no more
frequently than reasonably necessary to
control contraband in the institution or to
recover missing or stolen property.

(@) Respecting an inmate’s rights in
property owned or under his control, as
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such property
O

Any search for

should be conducted in accordance wi i
) ! with specific reg.
ulations which detail the officers autllx)orized tgo

order and conduct such

in which the search is to be

a search and the manner
conducted. Only top

management officials should be authorized to order

such searches.

Commentary

Three situations should be distinguished when

discussing searches of
supervision:

e » N 13 : !
When a person is under community supervision. '
Inmate of a correctional |

[T

institution and the proposed search is of the general
to prevent accumulation | .

® When a person is an

type, routinely conducted

of contraband (administrative search).

0 i . ;
Wlﬁen a person is an inmate and the proposed |
search relates to a particular crime, incident, or =

Item of contraband (law enforcement search),
Since the respective interests of the correctional au-

thority and the person to
in eaﬂch of these situations,
sary in each case,

be searched are different
different rules are neces-

persons under correctional

1 is authorized by institu. E
tional regulations. v et ‘

Publication of the plan, ;
a specific law enforcement pur. =
Pose or one not otherwise provided for jn the glan ‘

By all accounts, even in programs with small
caseloads, the amount of direct interaction between
a correctional worker and probatiorer, parolee, or
participant in another community correctional pro-
gram is small. The paucity of these contacts elimin-
ates security as a justification for any special search
power in the correctional authority. Having few or
no contacts with the offender means that searches
of a supervised offender in the community are for
law enforcement rather than administrative pur-
poses. An entire body of law regulates the condi-
tions under which government may invade an indi-
vidual's privacy. The standard states that in the case
of these offenders, except where periodic searches
(in the case of former addicts, for example) are
specifically authorized by the court or paroling au-
thority as a condition of release, the correctional
authority must comply  with the requirements  of
the fourth amendment regarding searches.

In correctional institutions, the acquisition of con-
traband by an inmate is power. The limitation of
contraband. facilitates maintenance of control and
safety. Some contraband is inherently dangerous to
institutional security. All weapons fall into this cate-
gory. In other instances, possession of contraband
may be a source of power to manipulate other in-
mates.

Establishing this need, however, does not justify
carte- blanche searches of inmates and their prop-
erty. Indeed, since the threat is predictable and
ongoing, the correctional authority has ample op-
portunity to evaluate the security requirements of
the institution and plan and implement counter-
measures,

In view of the constitutional issues possibly in-.

volved, the standard recommends that the correc~
tions department seck judicial review or consult
the officer charged with providing legal advice to
the department. At the State level, the officer should
be a member of the attorney general’s staff, At
the local level, the appropriate person would be the
district attorney or the corporation counsel.

The recommendation of a judicially approved
plan for administrative searches is not unlike the
rules governing such searches in the free community.
In Camara v. Municipal Court of the City and
County of San Francisco, 387 U.S. 523 (1967),
and See v. City of Seattle, 387 U.S. 541 (1967),
the Supreme Court held that general regulatory
searches such as housing inspections must be con-
ducted pursuant to a judicial warrant, which can
authorize area searches if the governmental interest
“reasonably justifies” the search. The court stated:
“If a valid public interest justifies the intrusion con-
templated, then there is probable cause to issue a
suitably restricted search warrant.”

There is no doubt that weapons and contraband
are a valid interest justifying administrative searches,
The recommendation for prior approval of an
overall plan for such searches is intended to assure
that such searches are “suitably restricted.” Too fre-
quent or too intrusive searches are unrelated to
contraband; they are more often used as harassment.

Requiring judicial approval of the plan for ad-
ministrative searches in advance may at first blush
run counter to the general reluctance of courts to
give advisory opinions. However, the Camara and
See cases support the notion that a warrant for ad-
ministrative searches may extend over a wide geo-
graphic area rather than being confined to a specific
site to be searched. Judicial approval of the cor-
rectional search plan is analogous to a warrant
procedure extending not the geographic area but the
time in which the search may take place. It is also
consistent with the Commission’s recommendations
that the courts maintain continuing jurisdiction over
sentenced offenders to have a detached judicial de-
termination of whether the frequency snd manner
of administrative searches is reasonable.

Rapid progress has been made in recent years
in the development of sensors and detectors for a
variety of law enforcement purposes. Those as-
sociated with prevention of “skyjacking” and sale
or possession of narcotics are perhaps the most
heralded. These various devices generally have not
been integrated into institutional security systems.
As a result, correctional authorities continue to rely
on physical searches. }

In addition to the apparently legitimate bases
for many searches, correctional authorities some-
times have other purposes, including harassment.
The balance between proper and improper motives,
between disruptive searches and less intrusive ones,
is unknown. The correctional adminjstrator in the
past has exercised unreviewed discretion.

As ‘a condition for approval of the plan, the
reviewing authority could require periodic reviews,
outside monitoring, and incorporation of advanced
technology. It might require further that the search
plan include a means for controlling excessive zeal
on the part of employees conducting the search.

Requirements for conducting specific law enforce-
ment searches of confined offenders raise more
complicated issues. These searches, directed at solv-
ing a particular crime, involve not only correctional
interest but also the interest in a fair trial. The
offender may, as a result of a specific search, face
further criminal charges, and for persons in the free
society the fourth amendment would not only govern
such searches but also prohibit the introduction of
evidence at the trial which was illegally obtained,
Serious constitutional questions thus arise where
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specific law enforcement searches are conducted
within correctional institutions without compliance
with the fourth amendment requirements.

‘ The Commission does not make a recommenda-
tion as to the extent to which the fourth amendment
applies to these scarches within ipstitutions, The
Co‘mmission does recommend that in light of the
seriousness of the issues involved, only specific
top management correctional officials be authorized
to order such searches and that middle managers
and line officers not be allowed to conduct such
searches on their own initiative. The correctional
agency should also adopt specific regulations de-
tailing the manner in which such searches are to be
conducted and under what circumstances.
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Related Standards

The following standards may be applicable in

2.1 Access to Courts.

2.4 Protection Against Personal Abuse. ;
5.9 Continuing Jurisdiction of Sentencing Court. s
12.7 Measures of Control (Parole).
16.3 Code of Offenders’ Rights. )
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Standard 2.8

Nondiscriminatory
Treatment

Each correctional agency should immediately de-
velop and implement policies and procedures assur-
ing the right of offenders not to be subjected to
discriminatory treatment based on race, religion,
nationality, sex, or political beliefs. The policies and
procedures should assure: :

1. An essential equality of opportunity in being

considered for various program options, work as-
signments, and decisions concerning offender status.

2. An absence of bias in the decision process,
either by intent or in result. : '

3. All remedies available to noninstitntionalized
citizens open to prisoners in case of discriminatory
treatment.

This standard would not prohibit segregation of
juvenile or youthful offenders from mature offenders
or male from female offenders in offender manage-
ment and programming, except where separation
of the sexes results in an adverse and discriminatory
effect in program availability or institutional condi-
tions,

Commentary
Perhaps the most sensitive problems in the “equal

treatment” arena, at least in recent years, have re-
volved around the issue of racial discrimination

and segregation. Generally, the courts have pro-
ceeded vigorously to disapprove correctional pol-
icies clearly discriminating against racial minorities.
with the demise of the “separate but equal™ doc-
trine in the field of public education (Brown V,
Boaid of Education), it was inevitable that segre-
galed programs in correctional institutions soon
would be challenged. .

Early cases dealing with juvenile training schools,
in which the analogy to education was most obvious,
brought an end to the practice. Subsequent cascs
attacked the overall operation of segregated prisons
and jails. Here, also, the judicial response was to
require integration. Soon the Supreme Court con-
firmed this constitutional interpretation in a casc
that invalidated State legislation requiring the seg-
regation of the races in correctional institutions,
Lee v. Washington, 390 U.S. 333 (1968).

The courts have made it clear. that practices
which on the surface seem unobjectionable but
prove to be discriminatory in effect also are vulner-
able to the equal protection mandate of the four-
teenth ‘amendment (for example, limiting prisoner
literature to “hometown” mnewspapers where there
are no such periodicals for black inmates).

Factors such as racial tension, political hostility,
and treatment services tied to religious belief or
nationality may be considered when placing in-
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mates in situations where adequate supervision can-
not guarantee personal safety, but only when de-
monstrably relevant to institutional security. Until
now, courts have recognized that correctional au-
thorities, in secking to maintain institutional order
and discipline, cannot ignore the marked racial
tensions and aggressiveness frequently found in pris-
ons. The burden of demonstrating lack of bias
when such factors are taken into account, however,
would fall on the correctional authority.

Some adjustments in current separation of the
sexes is required where an adverse and discrimina-
tory effect is shown in program availability or in-
stitutional conditions. Such separation has long been
considered an important custodial requirement, but
in recent years less so, particularly for juvenile and
youthful offenders. The “equal treatment” guaran-
tees of the standard do not necessarily prohibit
separation of juvenile or youthful offenders from
mature offenders. :

Discriminatory treatment based on political views
has been discouraged in cases dealing with free
speech rights and imposition of unreasonable parole
conditions. The standard includes political belief
within its broad reach. It recognizes, in particular,
the more “politicized” character of present offender
populations and the significant impact on correc-
tional operations of those incarcerated for criminal
conduct related to social and political dissent.
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Related Standards

The following standards may be applicable in ;

" implementing Standard 2.8.
2.1 Access to Courts.

5.9 Continuing Jurisdiction of Sentencing Court. ‘

6.1 Comprehensive Classification Systems.
16.2 Administrative Justice.
16.3 Code of Offenders’ Rights.
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Standard 2.9

Rehabilitation

Each correctional agency should immediately de-
velop and implement policies, procedures, and
practices to fulfill the right of oftenders to rehabili-
tation programs. A rehabilitative purpose is or ought
1o be implicit in every sentence of an offender unless
ordered otherwise by the sentencing court, .A cor-
rectional authority should have the affirmative and

enforceable duty to provide programs appropriate -

fo the purpose for which a person was senter}ced.
Where such programs are absent, the correctional
authority should (1) establish or provide access to
such programs or (2) inform the sentencmng C()Elﬁ.
of its inability to comply with the purpose fox_' wl.uch
sentence was imposed. To further define this right
to rehabilitative services:

1. The correctional authority and the govern-
mental body of which it is a part should glve.ﬁrst
priority to implementation of statutory sp'e_cnﬁga-
fions or statements of purposc on rehabilitative
services.

2. Each correctional agency providing parole,
probation, or other community supervision, ShOl.lld
supplement its rehabilitative services by refe:mng
offenders to social services and activities avmlal?le
to citizens generally. The correctional alftih‘or.lty
should, in planning its total range of rehabilitative
programs, establish a presumption in favor of com-
munity-based programs to thie maximum extent pos-
sible.

3. A correctional authority’s rehabilitation pro-
gram should include a mixture of educational, vo-
cational, counseling, and other services appropriate
o offender needs. Not every facility need offer the
entire range of programs, except that: )

a. Every system should providc oppor-
tunities for basic education up fo high schopl
equivalency, on a basis comparable to that avail-
able to citizens generally, for offenders capable
and desirous of such programs; .

b. Every system should have a .seiectwn
of vocational training programs gvailable to
adult offenders; and

¢. A work program involving o!fcnder
labor on public maintenance, const.ructmn, or
other projects should not be considered [3art
of an offender’s access to rehabilitative services
when he requests (and diagnostic eﬁ_orts lﬂdlCi.lte
that hie needs) educational, counseling, or tfram-
ing opportunities.

4. lglgi)rrsgtional authorities regularly should ad-
vise couris and sentencing judges of the extent and
availability of rehabilitative services and programs
within the ' correctional system to permit proper
sentencing decisions -and realistic evaluation of

ent alternatives. ;
t“egfm(:‘ovemmental authorities should be !mld re-
sponsible by courts for meeting the requirements
of this standard.
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6. No offender should be required or coerced
to participate in programs of rehabilitation or freat-
ment nor should the failure or refusal to participate
be used o penalize an inmate in any way in the
institution,

Commentary

An enforceable right to “treatmient” or rehabilita-
tive services has not yet been established in the
courts in any significant measure. Although much
discussed in recent years, it remains the most elusive
and ephemeral of the offender righis being asserted.
This is so despite the firm commitment of the
corrections profession for more than a century to a
rehabilitation rather than a punishment goal (“Dec-
Jaration of Principles of the American Prison
Association,” Cincinnati, Ohio-—1870) and an ex-
pression of rehabilitative intent in most State cor-
rectional codes and virtually all juvenile court and
cotrections statutes. Perhaps the lack of an affirma-
tive, legally enforceable responsibility to provide
services accounts for the extreme inadequacy of
rehabilitative resources that has plagued American
corrections for decades. The resources found want-
ing include educational, vocational, psychiatric, and
casework services. '

Explicit judicial validation of a right to treatment
has been limited to the criminally insane or mentally
defective offender and, on a much narrower basis,
to juvenile or youthful offendexs. Even here, the
concept has been established in only a few cases.
1t has involved few jurisdictions and has in some
cases turned on interpretation of a statutory man-
date rather than a constitutional right, Although
the chief legal bulwark for an affirmative right
to rehabilitative services will remadin statutory, a
substantial due process argument is increasingly
being recognized, As Justice Blackmun noted in the
Supreme Court opinion in Jackson v. Indiana, 406
US. 715 (1972): “At the least, due process re-
quires that the nature and duration of commitment
bear some reasonable relation to the purpose for
which the individual is committed.”

Initinl suggestions of an affirmative right to re-
habilitative services for criminal offenders seem to
have stemmed from an emerging, judicially con-
firmed “right to treatment” in civil commitment
of the mensally ill. The first crossover probably was
a District of Columbia case concerning a statute
requiring mandatory hospital treatment of defend-
ants acquitted by reason of insanity. A Federal
court, Rouse v. Cameron, 373 F. 2d 451 (D.C. Cir.
1966), found that the statute created for the de-
fendant an enforceable right to treatment while
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institutionalized. This rtuling was followed by a“f'
Massachusetts decision, Nason v. Superintendent of '

Bridgewater State Hospital, 353 Mass. 604 (S. Ct.
1968), ordering a more adequate treatment pro-

gram for an offender incompetent to stand trial -

who wis receiving only custodial care.

Applicability to the juvenile justice system was
suggested by two more District of Columbia cases: :

Creek v. Stone, 379 F. 2d 106 (1967) and In re |

Elmore, 382 F. 2d 125 (1967). One involved a
juvenile in prehearing detention, the other an
adjudicatéd offender in a juvenile institution. A’
right to treatment, or release if treatment could ot :
be supplied, was enunciated here. Reliance was L
placed on the standard injunction in juvenile court @ :
acts that children removed from home shall receive =
care, custody, and discipline equivalent to that which i
should have been supplied by parents. As in the = |

other right-to-treatment cases, the deficiencies at
issug related to psychiatric and mental health care
rather than general rehabilitative programs. How-
ever, a recent District of Columbia case, Matter
of Savoy (Docket #70-4804 D.C. Juvenile Ct.

1970), enforced a more generalized program of ;

rehabilitative services against a statutory standard,

including compulsory education and recreation.

In two recent decisions, the tendency toward

carving a right to treatment from enabling legisla-

tion was continued. In one case, McCray v. State, |

10 Crim. L. Rptr, 2132 (Montgomery Cty., Md.

Cir. « 1. 1971), involving an institution for legally

sane tet mentally or emotionally deficient offenders,

treatment and rehabilitation.” It found that a total
rehabilitative  effort was missing and  treatment
should be accelerated notwithstanding budgetary
limitations imposed by the State and even for re-
calcitrant and noncooperative prisoners.

In the other case, U.S. v. Alisbrook, 10 Crim. L.
Rptr. 2185 (D.Ct, D.C. 1971), the danger to public
safety and recidivism was stressed. The court found
that failure to provide the full rehabilitative services
cr templated by the Federal Youth Corrections Act
for District of Columbia offenders barred further
commitments under the Act without a Justice De-
partment certification of treatment availability.
There was a further determination that this situation
infringed on the court’s constitutional sentencing au-
therity and justified orders to the executive branch
to provide adequate facilities as contemplated by
the Act. '

On the other hand, right to treatment claims
in adult prisons concerning general rehabilitative
programs bave not as yet received recognition. In
Georgia, Wilson v. Kelley, 294 F. Supp. 1005
(N.D. Ga. 1958), prisoners were unsuccessful in

seeking a judicial declaration that sentencing convicts
to county work camps where no e.ﬁort was made
to reliabilitdte them was unconstitutional. And even
in the landmark Arkansas case, Holt v. Sa'rger,
309 F. Supp. 362 (B.D. Ark. 1970), determining
1 {hat conditions in the Arkansas prison system
| amounted to constitutionally prohibited f‘cruel and
anusual punishment,” the court :e?r.am?d from
ordering the implementation of rehabilitative plans
and opportunities, although it did note that lack
of proper rehabilitative programs was 4 factor in
finding the prison unconstitutional. ‘
The standard has been formulated in light of the
{imited but growing legal status of the right to
treatment. The standard provides that offenders
have the right to programs appropriate to the purpose
for which they were sentenced. Where s'x.co'urt
sentences a person for rehabilitation, re:hablhtatlon
* programs should be available. Thus in the first
1 instance the duty is placed on correctional agencles
to respond to the sentencing order. If because of
lack of revsurces or other reason the correctional
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| i agency ca ot provide appropriate programs, it

sheuld then be required to report this fact to the
sentencing court. Remedies for enforcing offenders’
rights, provided in Standard 2.18, should then be
utilized.

The standard recognizes that not every program
can be available for every offender. The test to be
applied should be whether the offender has access
to some programs which are “appropriately related
to the purpose for which he was sentenced.

he! o e s i habilitative services in the parole
the conrt stated that the statute “implicitly connoted ! The right to rehabilits P

or probation context is defined. Because .the .of-
fender is at liberty in the community, his situation

to social service or other community agencies. This,
of course, does not ban special treatment programs
for probationers or parolees but recognizes that it
is equally valid to integrate them into general voca-
tiopal, educational, and counseling programs in the
community. ' )
The standard requires that courts and sentencing
judges be regularly advised of the true extent gf
| i rehabilitative services and programs available within
b+ their adult and juvenile correctional systems. This
{1 requirement is needed for sentencing officials to
1 make proper choices arnong the sentencing alter-
! natives available to them and to avoid mistaken

is equated to that of citizens generally seeking access -

ideas of what can be provided to sentenced offen-
ders. This important corollary to the right to re-
habilitative services has long been neglected in in-
teraction between courts and correctional systems.

Endorsement of the right to treatment does not

_carry with it the right of correctional authorities

to require or coerce offenders into participating in
rehabilitative programs. Considerations of individ-
ual privacy, integrity, dignity, and personality sug-
gest that coerced programs should not be permitted.
In addition, a forced program of any nature is
unlikely to produce constructive results, This prin-
ciple, as applied to juveniles, must be qualified
under the parens patriac concept, but nonetheless
it would appear to have considerable validity here
also. '
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Related Standards

The following standards may be applicable in
implementing Standard 2.9.

2.1 Access to Courts, ‘

7.18 Remedies for Violation of an Offender’s
Rights. '

5.9 Continuing Jurisdiction of Sentencing Court.
10.2 Services to Probationers.

12.6 Community Services for Parolees.

16.1 Comprehensive Correctional Legislation.
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Standard 2.10

Retention and
Restoration of Rights

Each State should enact legisintion immediately
fo nssure that no person is deprived of any license,
permit, employment, office, post of trust or con-
fidence, or political or judicial rights based solely
on an accusation of criminal behavior, Also, in the
implementation of Standard 16.17, Collateral Con-
sequences of a Criminal Conviction, legislation de-
priving convicted persons of civil rights should be
repealed. This legislation shonld provide further
that o convicted and incarcerated person should
have restored to bim on release alt rights not other-
wise retained, “

The approprinte cerrectionnl authority should:

1, With the permission of an accused pe}son,
exphain {o employers, families, and others the lim-
Hted meaning of an arrest as it relates to the above
rights,

2, Work for the repenl of all laws and regula.
tons depriving nccused or convicted persons of civil
l"}g}"Sl |

3. Provide services to 1 cused or convicted per-
sons to help them refnin or exercise their civil
rights of fo obtnin restorntion of their rights or any
other Hmiting clvil disability that may occur. ‘

Commaentary

kis"imicm rhetoric aside,
beging
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rheto punishment of the accused
long before conviction. According to the

In ad;iition to loss of liberty and the direct

.. concomitants set out herein—and others like them—

b ettt e st e

Nationa! Jait Census, on March 15, 1970 more than = .
83,000 unconvicted persons were held in jails. Two-

thi.rds of the 7,800 detained
adjudicated.

Pretrial detention imposes an immediate eco-

nomic hardship on accused persons who have @ -

jobs. Not only is their immediate source of income

cut off but also an advantageous relationship with -

their employers is often terminated. An arrest rec-
ord per se, although not proof of criminality, may

forever reduce a person’s employability,

The theory is that these persons are being held
to assure their attendance at trial or another judicial

proceeding. Again in theory,

of thgse people. The overwhelming majority of
det_ept'xon facilities lack any recreation or education
facilities. Only half have medical facilities avaiiable,
anc‘l,.\"vhat little is known of the quality of existing
}’am]rmes makes even this half suspect. The theory
is seldom recognized in practice,

’ every reasonable effort @
should be made to avoid interfering with the lives -

.The shameful fact is that these impositions fall :
with greater weight upon the poor than on any '

other group. Rarely is there any compensation— ¢

monetary or otherwise——for the losses suffered by
pretrial detainees. When only one course of con-
duct or mode of operation can be followed, those

who run the jails tend to treat each inmate as

though he is dangerous,

e T

juveniles were un-:

events are set in train that seriously interfere with
individuals’ rights. The pretrial detainee retains the
right to vote, but the right may be effectively lost
unless a special effort is made to transport him
to the polls or enroll him for absentee voting. Also,
a license may lapse when renewal is due because
no jail officer is empowered to notarize the inmate’s
signature.

The standard seeks to minimize the number and
severity of disadvantages to which accused but un-
convicted persons are subject by requiring the
correctional authority to develop and implement
an affirmative program to protect their rights.

Civil liabilities resulting from criminal conviction
directly restrict offender reintegration. Some out-
right employment restrictions force releasees into
the least remunerative jobs.' Prohibiting contracts
makes property holding impossible. Being unable
to vote or hold public office only further aggravates
the individual’s alienation and isolation,

Many individual judgments contribute to social
stigmatization, and no standard can address those
disabilities arising from personal choice. But a
myriad of official governmental actions far too broad,
counterproductive of rehabilitation and reintegra-
tion into the community, and no longer. justifiable
still operate in this field. Indeed, the very existence
of governmental sanctions for these continuing pun-
ishments may produce, encourage, or buttress nega-
tive private actions.

The vision of an offender leaving a correctional
institution, his debt to society paid, rejoining his
community, and building a new life is a false image.

In many ways, the punishment an ex-eanvict faces .

is more lasting, more insidious, and more demeaning
than that punishment he undergees while incar-
cerated, The scar of the “offender” label can be
more vicious than the physical scars sometimes
inflicted in confinement.

Most of the civil rights and privileges lost by
those convicted of crimes are withdrawn by specific
legislation, The content and effect of such statutory
provisions differ among the various jurisdictions.
Recommendations for repeal of most of these legis-
lative disabilities are contained in Standard 16.{7.

The standard would provide a broad, positive
program to change the existing situation. First, it
automatically would restore lost, forfeited, and sus-

pended rights and privileges. This is meant to include

licenses of all types and the right to vote.

The correctional authority has a major interest
in seeing the offender fully integrated into the
community and, where restoration is not automatic,
the correctional authority is assigned the duty of

helping the offender regain his rights, This assist-
ance is analogous to the process of granting “gate
money” to inmates being released from correctional
institutions. Institutional training programs have no
value if the individual cannot make use of the
training. Even today, it is not uncommon to operate
~training programs for licensed occupations (barber-
ing, for example) that exclude ex-offenders. Many

probation, parole, and other community-based
correctional workers already provide help of the
type indicated.

Federal, State, and local governments should take
the lead in removing all employment restrictions
based solely on prior criminal conviction. Since
public sector employment is about one-sixth of
total employment in the United States, to bar the
ex-offender from government jobs considerably re-
duces his options, Interestingly, correctional agencies
will employ someone at substandard wages in prison
industries but refuse to employ the same person
on release.

Restrictive government practices are a bad exam-
ple to private employers who can ask properly
why they should hire ex-offenders who are not
“safe bets” for governmental employment. Exam-
ple and active leadership by government is required,

The standard calls on the correctional authority
itself to lead the campaign to roll back restrictions
that have developed over the years but are not
consistent with and supportive of the current re-
integration approach to corrections. This is a natural
role, since the correctional authority has contributed
to the rise of the problem and therefore must work
to undo that which present views make unaccept-
able.

Limitations on political rights and those involving
courts, such as the right to sue and the use of an
ex-offender’s record as grounds for impeaching his
testimony, are among the most onerous restrictions.
They involve, in essence, a statement by government
that offenders and former offenders, as a class, are
worth less than other men, This lessening of status
on the outside reinforces the debasement so common
in the institutional setting and hardens the resent-
ment offenders commonly feel toward society in
general,

Most importantly, the state is responsible for
the welfare and rights of all citizens. To the extent
that the state abridges or denies the free exercise
of those rights, for whatever purpose, it bears a
heavy burden to retain a degp interest in their full
reinstatement and in minimizing their collateral
effects, once that purpose has been fulfilled. Denial
of liberty is so grave as to require greater attention
and compensation to those so denied.
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Related Standards

The following standards may be applicable in
~ Standard 2.11

16.17 Collateral Consequeaces of a Criminal{

~ Rules of Conduct

implementing Standard 2.10.

2.1 Access to Courts.
9.9 Jail Release Program.
14.4 Employment of Ex-Offenders.

Conviction.

Each correctional agency should immediately

", promulgate rules of conduct for offenders under

its jurisdiction. Such rules should:

1. Be designed to effectuate or protect an im-
portant interest of the facility or program for which
they are promulgated.

2. Be the least drastic means of .achieving that
interest.

3. Be specific enough to give offenders adequate
notice of what is expected of them.

4. Be accompanied by a statement of the range
of sanctions that can be imposed  for violations.
Such sanctions should be proportionate to the gravity
of the rule and the severity of the violation.

5. Be promulgated after appropriate consulta-
tion with offenders and other interested parties con-
sistent with proccdures recommended in Standard
16.2, Administrative Justice.

Correctional agencies should provide offenders
under their jurisdiction with an up-to-date written
statement of rules of conduct applicable to them.

Correctional agencies in promulgating rules of
conduct should not attempt generally to duplicate
the criminal law. Where an act is covered by ad-
ministrative rules and statutory law the following
standards should govern:

1. Acts of violence or other serious misconduct
should be prosecuted criminally and not be the
subject of administrative sanction.

3. Where the State intends to prosecute, disci-
plinary action should be deferred.

3. Where the State prosecutes and the offender
is found not guilty, the correctional gsuthority should
not take further punitive action.

Commentary

A source of severe dissatisfaction with the cof-
rectional system is the belief widely held among
offenders that the system charged with instilling
respect for law punishes arbitrarily and unfairly.

Not only do such practices contribute to problems
of managing offenders but they also violate on¢
of the most basic concepts of due process. Advance
notice of what behavior is expected must be given
so that the person being controlled may avoid
sanctions for misbehavior, Failure to be specific
will result in legal challenge on grounds of vagueness.

Codes of offender conduct are notorious for their
inclusiveness and ambiguity and as a source of dis-
satisfaction. Rules should not repeat the mistakes
of existing criminal codes by attempting to include
every sort of behavior that is considered morally
reprehensible. “Fejgning illness” aud “being untidy,”
for example, are of dubious threat to institutional
or public security, personal safety, or operational
efficiency. Vague rules allow too much discretion
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and often are abused; rules trivial in their intent
engender hostility and fack of respect for the cor-
rectional authority.

Codes of conduct should be limited to observable
behavior that can be shown cleagly to have a direct
adverse effeet on an individual or others. Rules
prohibiting attitudinal predispositions, such as “in-
salence,” should be avoided because their ambigu-
ity permits undue interpretative discretion. What
one person deseribes as “insolence” another may
consider 2 display of independence indicating im-
proved self-perception. Ambiguous or abstract pro-
hibitions make individual culpability questionable
Beeause they are difficult to communicate.

As evidenced by decisions regarding the elements
of a fair disciplinary proceeding, courts deem an
advance notice procedure to be of compelling im-
portance. Notice of the alleged violation always is
required to prepare an adequate defense. Giving
full notice of the rules before alleged misconduct
mny contribute to a reduction of disciplinary cases.

Correctional agencies® rules of conduct, no less
than the criminal code itself, should be enforced
with penalties refated to the gravity of the offense.
The eoncept of proportionality of punishment should
be fully applicable; several courts have recognized
that diseiplinary punishments in many instances are
far in excess of this standard,

Virwally all correctional literature recognizes the
need for established codes of offender conduct. The
trend in practice today is to maximize offender
participation in rulemaking, Procedures  recom-
mended in Standard 16.2 for promulgation of ad-
miinistrative rules gencrally should be appiicable
here. They would assure participation by offenders
and other interested parties,

The criminal code is applicable to those already%
convicted of crime. Inevitably—because of the;
breadth of criminal codes—disciplinary rules pro-’
mulgated by correctional authorities' will duplicate’
the criminal law, but correctional agencies shoulg®
not attempt to promulgate parallel rules. Crimina’

action by offenders should be subject to trial as in.

any other case, with the potential sanction and the
appropriate formal safeguards, by

Where overlap occurs, correctional administrators; |

should defer to prosecution wherever possible. And’
where prosecution is unsuccessful, justice requires

that further administrative punitive measures be pro- .
hibited. ‘
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Related Standards
The following standards may be. applicable in
implementing Standard 2.11,

2.12 Disciplinary Procedures.
16.2 Administrative Justice.
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Standard 2.12

Disciplinary Procedures

Each correctional agency immediately 'should
adopt, consistent with Standard 16.2, dis&t:gl}nary
procedures for each type of residential facility it
operates and for the persons residing therein.

Minor violations of rules of conduct are those
punishable by no more than a reprimand, or loss
of cornmissary, entertainment, or recreation_prwﬂ?ges
for not more than 24 hours, Rules governing minor
violations should provide that:

1. Stafi may impose the prescribed sanctions after
informing the offender of the nature of his miscon-
duct and giving him the chance to explain or deny
it.

2. If a report of the violation is placed in the
ofiender’s file, the offender should be so notified.

3. The offender should be provided with the op-
portunity to request a review by an impartial of-
ficer or board of the appropriateness of the staft
action.

4. Where the review indicates that the offender
did not commit the viclation or the staff’s action was
not appropriate, all reference to the incident should
be removed from the offender’s file.

Major violations of rules of conduct are those
punishable by sanctions more stringent than those
for minor violations, inclading but not limited lq,
loss of good time, transfer to segregation or soli-
tary confinement, transfer to 2 higher level of in-

stitutional custody or any other change in. statas
which may tend to affect adversely an offender’s
time of release or discharge. :
Rules governing major violations should provide
for the following prehearing procedures:
1. Someone other than the reporting officer should
conduct a complete investigation into the facts of

the alleged misconduct to determine i€ there is prob-

able cause to believe the offender comxpitted a
violation. If probable cause exists, & hearing date

“should be set.

2. The offender should receive a copy of any
disciplinary report or charges of the alleged viola-
tion and notice of the time and place of the hearing,

3. The offender, if he desires, should receive
assistance in preparing for the hearing from a mem-
ber of the correctional staff, another inmate, or
other authorized person (including legal counsel if
available.)

4. No sanction for the alleged violation should
be imposed until after the hearing cxcept that the
offender may be segregated from the rest of the
population if the head of the institution finds that
he constifutes a threat to other inmates, staff mem-
bers, or himself, )

Rules governing major violations shou!d provide
for a hearing on the alleged violation which should
be conducted as follows:
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1. The hearing should be held as quickly as
possible, generally not more than 72 houwrs after
the charges are made.

2, The hearing should be before an impartial
efficer or board.

3, The offender should be allowed to present
evidence or witnesses on his behalf.

4. The offender may be aliowed to confront and
cross-examine the witnesses against him,

5. The offender should be allowed to select some-
one, including legal counsel, to assist him at the
hearing,

6. The hearing officer or board should be required
to find substantial evidence of guilt before imposing
a sanction.

7. The hearing officer or board should be re-
quircd to vendex its decision in writing setting forth
its. findings as to coutroverted facts, its conclusion,
and the sanction inposed. It the decision finds that
the offender did not commit the violation, all ref-
crence to the charge should be removed from the
offendey’s file.

Rules governing major violations should provide
for internal review of the hearing officer’s or board’s
decision. Such review should be automatic. The
reviewing authority should be authorized to accept
the decision, order further proceedings, or reduce
the sanctien imposed.

Commentary

The nature of prison discipline and the proce-
dures utilized to impose it are very sensitive issues,
both to correctional administrators and to committed
offenders. The imposition of drastic disciplinary
measures can have a direct impact on the length
of time an offender serves in confinement. The his-
tory of inhumane and degrading forms of punish~
ment, including institutional “holes” where offenders
are confined without clothing, bedding, toilet facil-
ities, and other decencies, has been adequately
documented in the courts. These practices are still
widespread. o

The administration of some form of discipline
is necessary to maintain order within a prison
institution, However, when that discipline violates
constitutional safeguards or inhibits or seriously
undermines reformative efforts, it becomes counter-
productive and indefensible. ’

The very nature of a closed, inaccessible prison
makes safeguards against - arbitrary disciplinary
power difficult. The correctional administration has
power to authorize or deny every aspect of living
from food and clothing to access to toilet facilities.

Tt is this power, more than perhaps any other within
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the correctional system, which must be brought un-
der the “rule of law.”

Court decisions such as Goldberg v. Kelley, 397
US. 254 (1970) and Morrissey v. Brewer, 408 @ .
U.S. 471 (1972) have established the hearing proce- |
dure as a basic due process requirement. in signifi-
cant administrative deprivations of life, liberty, or |
property. There has been considerably less clarity, |

especiaily in the correctional context, of what min-

imal requirements must attend such a hearing, P

Court decisions have varied in interpretation. At

one end of the spectrum they have provided only !

adequate notice of charges, a reasonable investi-

gation into relevant facts, and an opportunity for

the prisoner to reply to charges. At the other they

have upheld the right to written notice of charges, | '
hearing before an impartial tribunal, reasonabls |

time to prepare defense, right to confront and cross-

examine witnesses, a decision based on evidence at ;

the hearing, and assistance by lay counsel (staff
or inmate) plus legal counsel where prosecutable
crimes are involved.

Correctional systems on their own initiative have

implemented detailed disciplinary procedures in-

corporating substantial portions of the recognized
elements of administrative agency due process. The |

standard largely follows this trend, emanating from
both courts and correctional systems, toward more
formalized procedures with normal administrative
due-process protections in the administration of cor-
rectional discipline.
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Due process is a concept authorizing varying pro-
cedures in differ