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FOREWORD 

Since the publication in 1982 and 1983 of the interim and froal reports of the Working 
Party on Access to the Law which discussed the provision of government assisted and 
community-based legal services in New Zealand there have been a number of changes in 
those services but much remains essentially the same. 
Two of the key recommendations of the final report were the introduction of a new Legal 
Services Act to replace the Legal Aid Act 1969 and Offenders Legal Aid Act 1954 and the 
establishment of a Legal Services Board to oversee and co-ordinate legal services in New 
Zealand. Many of the other recommendations were to be incorporated in the new Act 
and the Legal Services Board itself was to further consider a number of the report's 
proposals. 
During the preliminary look by the Department of Justice at the policy issues involved it 
became apparent that because a new Legal Services Act would have such extensive 
implications it would benefit from being preceded by a wide ranging community 
consultation on the public needs for legal services. Accordingly I invited Ms Jane Kelsey 
to stimulate that process. 
At her initiative the Advisory Committee on Legal Services was formed in February this 
year. This committee was independent of government (although departmental 
administrative and budgetary assistance was provided) and relied principally on the 
efforts of 12 regional co-ordinators chosen for their wide knowledge of and standing in 
the communities from which they were drawn. Operating under consid.:!rable pressure 
these co-ordinators through working groups and hui were able to draw on and report the 
experience of people drawn from a broad range of sectOrs and geographical locations and 
particularly those in the community with least access to justice. The co-ordinators' 
reports together with written submissions to the committee have formed the basis for the 
final document presented here. It represents a tremendous commitment on the part of all 
those involved. 
As a report to government "Te Whainga i te Tika-In Search of Justice" represents an 
extremely valuable resource document. There may well be different views on the 
conclusions and recommendations in the report. There are certainly other and less critical 
attitudes in the community towards the law and the legal system than those described in 
the report. But no one involved in any part of the current legal system can afford to 
ignore the perceptions of the system it records. In fact those perceptions and the issues 
rai&ed have implications that extend beyond the area of law and justice to the fields of 
social policy, race relations, health and the environment. 
Neither I nor the Government are committed to any of the approaches or proposals put 
forward in the report. r am confident, however, that its publication will stimulate a timely 
and, I hope, constructive debate on some major issues relating to our legal system today. 
It is being given wide distribution for this purpose. I believe that such a dis(llssiort, 
drawing on the important material and ideas in this report, should assist the 
development of proposals for a new Legal Services Act that will enjoy broad support in 
the community. Time may not allow all the issues and recommendations in the report to 
be considered immediately in the context of a new Legal Services Act. If that proves to be 
the case, however, I would regard it as important that the new Act provide a mechanism 
for ensuring that any outstanding issues from the report and any other matters that arise 
from public discussion of it are given full and careful consideration. 
1 should like to record my thanks to the AdVisory Committee for their dedication and 
hard work in producing in such a relatively short time this wide ranging and thought 
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provoking report. I should also like to express my thanks to all those individuals and 
organisations that made submissions to the Advisory Committee. The time and effort 
th~y hav!;' taken to contribute to this subject are a measure of its importance and of their 
OWl. -commitment to a more just New Zealand. 
Pub\':ic submissions should be forwarded by 15 January 1987 to: 

Secretary 
Advisory Group on Legal Services 
Department of Justice 
Private Bag 
WELLINGTON 

Geoffrey Palmer 
Minister of Justice 
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Xi te Minita, 
Tena koe, 

I runga i te haringa ngakau ka tukuna atu matou tenei ripoata-TB WHAINGA I TE 
TII<A: IN SEARCH OF JUSTICE-ki a koe, me to matou whakapono kei roto e 
whakaahua ana ko nga tino auetanga me nga wawata 0 ratou kahore nei e whiwhi ana 
ki te tika. 
B whakahonore ana matou i a ratou kua hurl ki tua 0 te arai; tae ano ki nga uri 
whakatupu. Otira, te hunga na ratou enei korero, me te hunga kei ia ratou nei te mana ki 
te whakawhiwhi i te tika ki te katoa. 
Ko ta marou e tumanako nei, ko tenei ripoata kia haere ki roto ki nga iwi hei putake 
whiriwhiri, wananga hoki, kia puta a tona wa he kaupapa whakawhiwhi i tenei taonga i 
te tika ki te katoa e noho ake nei i Aotearoa. 
Kia ora. 

To the Minister of Justice, 
Greetings, 

We are pleased to present to you this report-TB WHAINGA I TE TIKA: IN SEARCH OF 
JUSTICE-with our belief that it reflects the deeply felt views, concerns and aspirations 
of those denied access to justice. 
We wish to honour those who have gone before, and those generations still to come; 
those who have placed their trust in us to convey their message, and those with the 
power to deliver the right to justice. 
We trust that this report will be widely distributed amongst the people, and provide the 
source for constructive debate and enlightened decisions to ensure justice for all in 
Aotearoa. 
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TERMS OF REFERENCE 

To inquire into, and report on, community needs for access to justice, and specifically fo! 
legal services, and measures which can be adopted to meet those needs in a Legal 
Services Act. 
The Advisory Committee is to consider types of services needed, and the means and 
structures for their provision and funding. 
The AdviSOry Committee shall take into account Labour Party poHcy on access to justice, 
which is: 
'To render our system of law and justice comprehensible, affordable, and accessible to all 
citizens by: 

(a) including 'Law and Justice' as a core curriculum subject in all schools to the 5th 
form; 

(b) funding a comprehensive network of community law centres, which will be free, 
independent and entitled to represent citizens in courts of law in their own right; 

(c) funding and promoting community based and controlled legal self-sufficiency and 
para-legal training programmes, to ensure that all people in rural and urban areas 
enjoy the right of access to justice.' 
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A. INTRODUCTION 

"For people of goodwill these are exciting times." 

This report recognises that present legal structures and processes deny many people their 
right of access to justice. It argues for positive and creative change, where dependency is 
replaced by self-reliance <lnd self-detennin<ltion, and where Maori are truly recognised as 
tang<lta whenua 0 Aotearoa. It does not claim to provide a blueprint for the future. 
Rather, it seeks to create a framework 'which can guide and actively advance the 
transition from a mono-cultural, disempowering system of law to it hi-cultural, 
empowering prOcess of justice. It offers the exciting prospect of making equal access to 
justice a reality. 

1. Consultation Process 
1.1 The preparation of this report reflects that philosophy. The process of consultation 

and the report's proposals have been determined by people drawn from,. and 
accountable to, communities with least access to justice. Views of local 
communities, and of concerned groups and organisations, were sought by 
combining regional community-based consultations with nation-wide distribution 
of a short discussion paper. Priority was placed on hearing the distress and 
demands of those with greatest unmet need for legal services. In particular we 
sought out the views of Maori, rural people, children and young people, women, 
victims, Pacific peoples, unemployed and low income earners, the elderly, 
prisoners and psychiatric patients. Consultation co-ordinators were chosen for 
their empathy with those communities, and their majority on the Advisory 
Committee has ensured power of decision-making remained in their hands. 

1.2 Well over a thousand groups and individuals from a wide range of perspectives 
have contributed their views. These included marae committees, Maori 
Committees, Matua Whangai, Maori Wardens, tribal Runanga and Trust Boards, 
Maori Womens' Welfare Leagues, Kohanga Reo, Waitangi Action Committee, 
Parihaka Peace Foundation, Pacifica, Pacific Islands networks, Pacific Islands 
resource centres, Pacific Islands students, wornens' centres, Rape Crisis, womens 
refuges, Maori women's groups, political party branches, local authorities and 
councils, community committees and councils, social services councils, 
government department solicitors, probation officers, lawyers, community law 
centres, Citizens Advice Bureaux, Friends at Court, prisoners, mental health 
support groups, prisoners' support groups, children's rights groups, anti-racism 
groups, social "vorkers, organisations for the aged, Justices of the Peace, a High 
Court Judge, church organisations, alcohol adviSOry services, Community 
Volunteers, unemployed workers centres, trade unions, Workers Educational 
Associations, work trusts, STEPS schemes, GELS workers, detached youth 
workers, Y.W.C.A" Y.M.C.A., youth trusts, students and many other individuals 
and groups. Throughout the report we have endeavoured to reflect the depth and 
range of views they expressed to us, and have highlighted these with extracts from 
the regional consultation reports and submissions we received. 

1.3 The serious limitations on time and funding, and reliance yet again on unp:lid 
volunteer labour, mean that some people with valuable insights may not have 
been heard, However, the very strong agreement which emerged throughout the 
country about peoples' basic problems and legal services needs, make the 
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Committee confident that the process has provided a sound and comprehensive 
foundation for this report. 

1.4 The New Zealand Law Society, whkh wa~ a participant and contributor during the 
consultation process, retains an independent view on a number of matters raised in 
the report and will be making its own comments on the report when it is 
ptlblished. We hope that any people or organisations who feel they have 
something further to contribute will also take advantagp. of the opportunity to 
comment on our report. 

"Concern was expressed that this c01lsultation was another government whitewash 
and it was questioned how forceful and itl/luential the peoples' views would really 
be." 

1.5 It is important to note that this process has also come at a time when people, 
especially the Maori community, are cynical about consultations which do not 
yield results. Those involved here have placed their credibility on the line in 
asking people once more to have faith that their views will be listened to and acted 
upon. Without that trust, this report could never have been written. Tribute is paid 
to all those who have given of their time and energy in so many different ways to 
bring it into being. 
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B. FUNDAMENTAL PRINCIPLES FOR LEGAL SERVICES 

Five principles emerged from the consulti'ltion as fundamental to building an effective 
system of legal servkes. 

1. Legal services providing access fo justice must actively promote 
structural change. 

"There is plenty of evidence that the justice system is out of control, that it isn't 
working, that many of ollr people are not getting an equal and fair share of the 
existing services and that ideas about the future ate usually a fe-run of existing 
systems at' continuing attempts to maintain power and privileges for a few. If we 
are to have a justice system that works then We must be prepared to look from the 
beginning at what we want and what will work, ecollomically, socially and 
practically." 

"Law is about people. All legal services should reflect our basic concern as humans 
for each other and 1I0t be dominated by economic, political or for that matter legal 
concerns." 

1.1 Our Terms of Reference called on us to establish "community needs for access to 
justice, at/d specifically for legal services", It became very clear that legal services for 
those currently denied access to ius~i.::e lneans much more than the availability of 
legal aid. A system of legal services is sought which will address the legal aspects 
of their problems within their social and human context, and which will make a 
major contribution to the quest for social and economic justice. 

"Throughout the cOtlsu/tatiOIl process, it was obvious that the law was viewed as a 
negative, suppressive force that people knew little about. They were not able to use 
it for their OWIl benefit and only realized its force when confronted with an urgent 
legal issue." 

"The law was seen as a siructllre put in place, refined and used by elderly, middle 
class, white males, to control other citizens of Aotearon. The use of large amount:; 
of money to buy 'Justice' is a classic example." 

1.2 People experience failure of the present legal aid system as one aspect of the 
overall failure of the legal system to deliver justice. 

"What we urge, must earnestly, is that the institutions of power in our society must 
urgently come to grips with the most fundamental problems within our society. By 
this we mean the often institutionalised i/ljtislice, racism and inequality which 
dehumanise altd degrade a substantial proportioll of disadvantaged New 
Zealanders," 



1.3 For many, especially Maori, that system embodies institutionalised racism, as 
recognised in the recent Maori Perspectives Advisory Committee report "The most 
insidious lind destructive form of raeis;", thollgh, is institlltional racism. It is the 
olltcome of monoclliturat instilutions which simply ignore and freeze out the cultures of 
those who do 1101 belong to tile majority. National stn/ctures are evolved which are 
rooted in the values, systems and viewpoints of one cult lire only. Participation by 
minorities is conditional upon their subjugating their own values and systems to those 
of lithe systemll of the power culture:'l 

"The Advisory Committee must recogl!."e the fact that instead of pouring more 
money into the formal, traditional areas of legal services which have proved to be 
ineffectual in providing an accessible service to a large proportioll of society, time 
Imd mOnC!l must be spent in order to humanise and demystify the legal services 
a reat II 

1.4 Therefore, for any legal services to provide effective access to justice they must 
actively promote changes to those structures. 

2. Legal services must reflect our bi~cu1tural heritage 

"Existing legal services do not provide for the needs of Maori people. Evidence of 
this is the fact that we are the second most imprisoned people in the world. The 
first most imprisoned are the Aboriginal of Australia. It is interesting the paral/els 
of our two people. We are both being made landless in the country of our ancestors. 
Tangata wllentla whose turallgawaewae have been and stilI are being taken by law, 
theft and corn/ption." 

liTo call this a crisis of credibility in thp legal system of this comztn) may tJllggest 
that we are ill an acute situation. We are reot-this is a chronic situation which has 
existed since 1840." 

2.1 In the submissions made to us, access to justice for Maori people was equated with 
recognition of Maori as tangata whenua "nd of the guarantees embodied in Te 
Tiriti 0 Waitangi. We agree with this, and believe than an acceptable system of 
legal services must reflect this bi-cultural heritage. 

'The present system is based wholly on the British system of law and justice 
completely ig/loring the cultural systems of tile Maori and in fact breaking down 
completely that system, completely alienatillg the Maori, leaving them in a 
complete state of confusion and at the whim of the existing system." 

"Legal sl?rvices should work from a base line philosophy of Te nrUi a Waitangi, 
which should be recognised as parf of the Legal Services Act." 

2.2 Some feared that bi·culturalism will ignore the needs of other cultures and 
disadvantaged groups. Throughout this report, we recognist! that many who are 
not Maori are disadvantaged in securing access to justice, and in our 
recommendations we seek to provide legal services whIch will meet the needs of 
all. 

2.3 However, we acknowledge the special position of Maori as the indigenous people 
of this country in relation to the Tauiwi, or those who came afterwards. This point 
was strongly argued before the Waitangi Tribunal in its recent hearings on te Reo 
Maori: "The claimants say that they are /lot just part of an ethnic minority. They say 
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that they are nat to be treated like migrant groups who have recently come to this 
country from oilter lands. They say that they belong here, that they and their culture 
luwe uo other home, that they are the fangata whenua of New Zealaud aHd that by tlte 
Treaty they made with the colonising English they and their culture were given 
promises in writing that they expect and demand to be kept.'/l The Waitangi Tribunal 
agreed, confirming that "Because of the Treaty Maori New Zealanders sland Ot! a 
special footing, reinforcing, if reinforcement be needed, their historical position as the 
original inhabitants, the tallgata whentla of New Zealand, who agreed to allow otlr 
European forebears to came and settle here with them."3 . 

2.4 A bi~cu1tural system of legal services requires Pakeha to acknowledge the injustice 
of a mono-cultural system, which is run by and under the values of the Pakeha, 
but most of whose victims are Maori. Ultimately, it challenges the Pakeha to pass 
over to the Maori community on tmst some of the power that system gives them. 

2.5 It was stressed that a hi-CUltural system is one which will benefit all New 
Zealand's citizens, not just the Muori. 

"Tlle Maori has much to offer to make this corner of our world tt better place ill 
which to live, but considers tltat Maori strengths have perhaps been overlooked. 
We live together, play together, work together, commune together-indeed we have 
laid down aur lives for each other. As opposed to the belief of many, Maori 
philosophy is love Of their people, their countn), their God and to share the good 
things if! life with their fellows. The non-Maori may wish to accept tltis generosity 
alld to share in this womie/fuI cultural experience and revival. 

Ma Ie Ilwhintt a te tangata i te tangata 
Ma Ie aralia a te tangata ki ie tangata 
Ma te mahi tahi 
Ka 1/ ie waka ki uta," 

3, Legal services must promote participatory justice 
"We need to empower communities alld demystify and humanise the legal process, to provide 
encouragement, confidence, support and education so people can deal with their own legal 
prob!ems." 
3.1 People strongly criticised the present approach for making those who cannot 

afford private lawyers dependent on institutionalised legal aid. Their ignorance of 
the law, itnd its mystique, leaves them feeIirtg vulnerable and alienated. The 
overwhelming c:tll was for law to be brought to the level of ordinary people. 
Priority was constantly placed on legal services which would promote legal 
literacy artd self-reliance. 

4. Consumer control Over legal services 

"I strongly urge that this consultation process be followed by coherellt, plan lied 
lind integrated action ali the broad spectrum of legal services, and not a repeat Of 
past, piecemeal tit/kering with present inadequate schemes. The most urgent need 
is for the establishment of the legal services and structures that are identified by 
the COfn7mmity for itself, rather than what is seen to be good for the community by 
those bodies which presently control services. Any structures which are set up to 
provide legal services ill the future must be responsive to fhe communities they 
serve." 

4.1 Many felt that the present system of legal aid was designed less for their benefit 
than to serve the needs of lawyers, courts and the Justice Department. For any new 
system of legal services to meet the present and future needs of consumers, they 
felt that their communities must be trusted with the power of decision-making 
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over their needs and how to best provide for them. There was also strong 
agreement that decisions on priorities for resources and services must be made at 
the regional and local level, to guarantee sufficient flexibility to meet different and 
changing needs of consumers and regional areas. 

5. Government has a dUty to provide effective legal services as an 
essential social service 

5.1 Legal services involve issues of freedom, future life chances and conflict ",,1th the 
State. People claimed a right of free access to protections afforded by the rule of 
law. When the state creates a legal system to which only the wealthy and powerful 
have access, they considered that the State has the positive duty to redress these 
injustices by providing access to all, and changing the system to give justice to all. 

5.2 It became clear that a truly cost-effective system of justice, in human and financial 
terms, can only be achieved by building self-reliance and revesting control of 
justice in the community. Short-term investment in such developments will pay 
major long-term dividends. Funding such positive initiatives should replace the 
current emphasis on financing negative experiences and outcomes. However, 
people also made it clear that this must be motivated by commitment to the 
principle, not a cynical use of communities as cost-saving devices. Any savings 
which result must be redirected to support and promote those processes, so 
impoverished communities are not forced back on their own minimal resources. 

6. Legal Services Act 
6.1 To ensure the ongoing commitment of legal services to these principles, they 

should be explicitly embodied within the Legal Services Act. 
6.2 Consistent with the principle of recognition of te reo Maori as having equal status 

to English under te Tiriti 0 Waitangi, we strongly believe that this report should be 
published in both Maori and English. 

7. International developments 
7.1 We note that this quest is not unique to Aotearoa, but follows the path towards 

social justice being opened in many other parts of the world. It is timely to note 
that England, traditionally the most conservative country in delivery of legal aid, 
has just announced a major restructuring of legal services.~ It advocates a shift in 
priority to community based legal services from private solicitor legal aid, and 
increased use of lay advocates, within a national legal servic~s administered by a 
body independent of the Law Society. We believe it is overdue for this country; 
too, to take up the challenge. 
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C. SUMMARY OF MAJOR RECOMMENDATIONS 

PRINCIPLES (part B) 
(1) The five principles fundamental to building an effective system of legal services 

are: 
(a) Legal services providing access to justice must actively promote structural 

change. 
(b) Legal services must reflect our bi-cultural heritage. 
(c) Legal services must promote participatory justice and self-reliance. 
(d) Legal services must be controlled by and responsive to consumers of those 

services. 
(e) Government has a duty to provide effective legal services as an essential 

social service. 
(2) These principles should be explicitly embodied within the Legal Services Act. 

Consistent with recognition of te reo Maori, this report should be printed in both 
Maori and English. 

LA WYERS" COURTS AND ACCESS TO JUSTICE (Part E) 
(1) Positive action should be taken by lawyers to overcome their image as 

inaccessible, insensitive, disempowering, over-priced, self-interested and 
unaccountable. The Legal Services Commission should work alongside the Law 
Society to design and implement remedial programmes. 

(2) Courts are seen as negative, dehumanising, intimidating, inefficient, overloaded, 
culturally alien and insensitive, and designed to meet the needs of those in the 
legal industry instead of the consumers. Court processes should be dramatically 
restructured to meet the needs of the consumer and foster community 
participation. 

(3) As a means to alleviate pressures on the police, courts and legal services, and 
provide a more constructive approach to dealing with minor criminal offending, 
the following l:itructuraJ changes are proposed: 

(i) Arrests and criminal convictions for trivial arid public order offences are 
selective. futile, and often counter-productive. They waste police, court and 
duty solicitor's time and resources, and usually result in fines less than a 
lawyer's fee for the case. Language and behaviour offences not involving 
violence should be repealed; 

(ii) Young people, and those accused of offences under the Summary Offences 
Act should not be subject to arrest, but should be sent a notice of offence; 

(iii) Consistent, fleXible community-ba~ed alternatives to courts should be 
developed which can provide a positive and culturally appropriate outcome 
for victims, offenders, whanau and communities. Community hearings 
should be available for an matters under the Summary Offences Act, traffic 
offences not carrying imprisonment, breaches of probation and periodic 
detention, and all matters affecting children and young people. Before being 
charged, a person must choose whether to appea" before a community panel 
or District Court. Community panels will not decide On guilt or innocence, but 
seek to discover the specific and general factors behind the incident. They 
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may order community-based penalties or fines, but cannot enter criminal 
convictions. 

(4) All who are taking part in hearings in any legal forum should have the right to 
have the case heard in Maori, consistent with its recognition as a taonga under te 
Tiriti 0 Waitangi; 

(5) The Legal Services Act should require all present and future judges, all lawyers 
intending to undertake state funded legal work, and all people before being 
admitted as lawyers from this time onwards to undertake a course in 'te tikanga 
Maori'. 

(6) Family Court structures, procedures and values, should change to reflect the needs 
and diversity of people appearing there. Whanau based and other cultural forms of 
resolution must be actively developed, to place responsibility for decisions and on~ 
going support back with communities. 

(7) Development of community based, culturally appropriate and accountable 
alternative forums should be encouraged, in particular: 

(i) small claims tribunals; 
(ii) community mediation services; 

(iii) Maori mediation and counselli!\g services. 

MAORI LEGAL SERVICES (Part F) 
(1) A Runanga Tikanga Maori/Maori Lore Commission should be established to assist 

transition towards a bi-cultural justice system. It should advise government on 
steps towards implementing te Tiriti 0 Waitangi; monitor proposed legislation; 
consult and promote law reform on matters directly affecting Maori; interpret laws; 
monitor legal and judicial services to Maori people; promote development of bi· 
lingual courts; and administer the proposed Maori Legal Service. 

(2) A Maori Legal Service should be established to provide advice, research, 
information and education on Maori legal matters, with priority on developing 
legal self-reliance. It should aim to be largely self-financing, and be administered 
by the Runanga/Commission. 

(3) Better access to justice fOf matters inVOlving Maori land should be provided 
through: 

(i) Restructuring the Maori Land Court to become more accessible and 
inexpensive in the short-term, and to return decision-making power to the 
whanau, hapu and iwi in the longer-term; 

(li) Granting warrants to Maori Land Court Judges to allow them to exchange 
with other appropriate Judges for cases in the District, Family and C&YP 
Courts and Planning Tribunal; 

(iii) Making civil legal aid available, with the present restrictions removed and 
eligibility extended to groups and representatives, for those not wishing or 
able to use Maori Legar Service or other assistance for Maori Land Court 
cases. 

(4) Access to justice before the Waitangi Tribunal must be significantly improved by: 
(1) Government showing a more SIncere commitment to redressing grievances 

under te Tiriti 0 Waitangi than it has to date, and immediately providing the 
powers and resources needed to make the Tribunal effective; 

(ii) Priority should be placed on supporting claimants and non-lawyers in 
researching, preparing and presenting their claims, in preference to use of 
private lawyers and legal aid. 

CRIMINAL LEGAL SERVICES (Part G) 
(1) Many people are denied the protection of long established rights when dealing 

with the police because of their ignorance, police non-eo-operation and lack of 

8 



(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

statutory recognitiOn of those rights. The right to silence, communication with 
la\vyers and family, independent medical attention, and a telephone call should be 
written into law. Courts should not admit statements not made in the presence of 
an independent adviser, and all such interviews should be videotaped. 
Rostered pata~Iegal advisors should be available at aU police stations to provide 
people detained there with basic legal advice and to be present at all interviews. 
The public advocates office should co-ordinate the roster and provide an on-call 
service for spedalist legal advice. 
An independent, community-based police complaints procedure must be 
established with adequate resources, full powers of investigation and the right to 
recommend or take action against police. 
A co-ordinated system of non-police prosecutors is needed for all courts in the 
country, to ensure greater independence in prosecution. By reducing the number of 
minor cases before court, the extent and expense of this service should be 
minimised. 
Criminal legal aid should be provided through a salaried Public AdVocates 
scheme: 

(i) A well-staffed, welHunded and well-administered Public Advocates office 
will provide integrated and coherently planned criminal legal services. It 
should operate from community-based legal services centres, ensuring 
community accountability and access to support services. It should SUpport 
and promote legal self-reliance and education as well as providing lawyers' 
services; 

(ii) The Public Advocates office should co.orclinate legal services for the police 
station; advice prior to pleading; duty solicitor work; entering pleas; bail; 
defended hearings; sentencing; appeals; youth advocatesi psychiatric patients; 
prisoners; and young people in substitute care; 

(iii) Services should be provided through salaried Public Advocates, para-legal 
workers, and selected private lawyers and lay advocates retained on contract. 
People facing Crimes Act charges will enjoy the right of choice of a public 
advocate or a lawyer from the private criminal1egal aid register. 

In recognition that appropriate legal services will riot always be available and the 
cost of private lawyers may well exceed any likely fine, people should have a right 
to be represented by a Kai A whina or lay advocate of their choice. This option 
should apply in cases before the District Court, Family and CYF Courts, tribunals, 
and with discretion of the Judge in the High Court. 
Reasonable costs should be awarded to successful defendants. 

COMMUNITY LEGAL SERVICES (Part H) 

(l) Development of easily understood, culturally relevant, up-to-date legal resources 
should be contracted to local communities, groups and organisations. 

(2) Wide-ranging legal education should be promoted throughout the community, 
with priority on introduction of legal education into the school core curriculum at 
intermediate level upwards. 

(3) Intensive legal wananga should be held on request in rural and urban communities 
where other legal services are unavailable, providing advice, information and 
education on general or specific subjects, in a context which wHl provide a learning 
experience for both the community and the resource people. 

(4) A comprehensive network of community based and controlled Legal Services 
Centres should be established throughout the country, combining advice, 
education, resource development, and Public Advocate services provided by para­
legals, community workers and public advocates. 

(5) A network of trained para-legal workers should be appointed to service rural and 
depressed urban areas, providing information, adVice, resources, education, and 
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liaison with other legal services. The workers must be drawn from, nominated by 
and accountabl~ to their local communities. 

(6) Arpropriate training programmes should be provided for para-legal and legal 
services workers, and be available to all others involved directly or indirectly in 
provision of community based legal services. 

NON-CRIMINAL LEGAL SERVICES (Part n 
(1) Legal advice should be provided on three levels: 

(i) freely available community based advice through legal services centres; 
(ii) lawyer-based advice under the Law Society 'Law Help' scheme, for a nominal 

fee; 
(ill) free dvillegal aid for advice from lawyers to people in prison and psychiatric 

institutions, children in substitute care, social welfare beneficiaries, the 
unemployed, superannuitants with no other income, victims of violence, and 
cases involving government departments. 

(2) Encouragement should be given to use of community based services 'and lay 
advocates in areas of Tribunals and the Maori Land Court. However, restrictions 
on dvillegal aid should be removed, with eligibility extended to groups in certain 
situations. 

(3) The Legal Services Commission should evaluate the need for civil legal aid, given 
other available services, for: 

(i) dissolution of marriage; 
(ii) Commissions of Inquiry. 

(4) Lay alternatives to civil legal aid should be promoted through: 
(i) A Kai Tiaki or Child's Advocate, appointed on agreement of all concerned, to 

advocate on behalf of a child in place of counsel for the childi 

(li) Lay advocates in environmental, planning and related cases. 
(5) An Environmental Defenders Office should be established to provide advice, 

assistance and where necessary advocacy from lay and legal people on 
environmental protection. This must be under the control of consumer groups with 
a strong bi-cultural base. 

(1) 

(2) 

(3) 

(4) 

ADMINISTRATION AND FUNDING (Part J) 
Thp,se proposals aim to combine effective short, medium and long-term. legal 
serviceSj a rationalised unbureaucratic structure under community controli and 
cost-efficiency. 
A Legal Services Commission should be established to make policy, and co­
ordinate and administer legal services. Its membership should reflect eligible client 
communities, and larg~ly comprise representatives of Regional Legal Services 
Committees. Its operation, staffing and administration will be bi-cultural, 
appropriate, community based and monitored, and non-bureaucratic. 
Criteria for eligibility should be standardised, cost-effective, consistent, inflation 
indexed and regularly reviewed. They should be set and annually reviewed by the 
Legal Services CommiSSion} who should also establish a procedure for processing 
applications for legal services. The Law SOciety will remain responsible for vetting 
lawyers fees. 
Legal services should be avaUable on the following basis: 

(i) Community legal services and Services of the Public Advocate prior to 
pleading should be free for all. 

(H) Legal advice from lawyers, services of the public advocate, and legal aid for 
civil matters will be provided free for people within specified categories. 
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(iii) Clear but flexible eligibility criteria should apply in all other cases. This will 
be based on income testing, with exceptions in cases of priority need which 
meet specified criteria. A graduated scale of contributions is proposed to meet 
the needs of low to middle income eamers, whose disposable income is above 
the basic income level set by the Legal Services Commission. 

(5) Basic principles for funding these proposals should be: priority funding for 
programmes providing justice for Maori as tangata whenun; community control of 
funding, independent of govemment and lawyers; quality and economy; 
incompatibility oC "user pays" with legal services as an essential social service; 
redirection of legal services funding to redress the imbalance towards lawyer­
based services by emphasising legal literacy and self-reliance programmes; 
funding of positive in place of negative outcomes; and long-term planning. 

(6) The Runanga Tikanga Maori/Maori Lore Commission should be provided with an 
initial lump sum of $15 million, for it to invest and draw from in its operations. 
Maori Legal Services aim to be largely self-financing. This should be viewed as 
part recognition that this country has been built largely on the proceeds of Raupata 
lands. 

(7) Costs of the operation of the Legal Services Commission itself must be minimised 
to ensure that funding is used on provision of legal services rather than 
administration. 

(8) Supplementary sources for funding should include: 
(i) Interest on solicitors' trust accounts; 

(U) A 'legal services' levy on all stamping transactions above a certain value, 
within minimum and maximum levels. 
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D. PRIORITY SECTORS AND LEGAL SERVICES 

While many problems are shared by all those who lack effective access to justice, some 
groups suffer disproportionately from the failings of legal services. Their concerns are 
outlined below. Wherever possible, we have allowed people to speak for themselves, 
presenting their views as they were put to us. 

1. MAORI 

1. Laws 

"The laws of this country, I believe, are based on the needs of the majority of the 
society within it. Statistics show that Maori people are a minority. Therefore, ollr 
laws are not given the importance within the community that I feel they should. I 
believe that because Of this, the difference in our cultures, our differing senses of 
val lies, a lot more Maoris than Europeans find themselves on the wrong side of the 
law. This belief is reinforced by lhe fact that there is a far greater percentage of 
Maori people incarcerated itt this country's penal institutiotts." 

1.1 For legal services to provide Maori people with access to justice, it became very 
clear that they must be capable of challenging institutional racism, and bringing 
about change to legal structures. Changes Which merely improve delivery of 
services within the existing system were condemned as futile and cosmetic. 

"Most people saw this disproportionate represe1ttation as the result of the lack of 
consideration of TARA MAORI in law making and decision making. Others 
bluntly stated lliat tltis result ocwrred because of the existence of inherent racism 
throughout Aotearoa ... As tangata whenua of Aotearoa the Maori voice has a right 
to be an active participant in all structttres and at all levels of decision making. 
Tile administratiOH of laws aHd systems has and continues to operate on a 
ma1/ocutturat basis, TalIa Maori must be all integral part of this administration:' 

1.2 Many submissions pointed out the urgent need for revision and updating of laws 
affecting Maori people. Existing laws were criticised as being written by Pakeha 
and reflecting the Pak(>.ha perspective; new laws must be written by Maori people 
to reflect te tikanga Maori. A number of specific laws were mentioned, with 
perhaps greatest concern expressed over use and control of ancestral waters and 
lands. 

2. Police 

"Many offences, thai Maori people are convicted of, arise from racial altercations. 
Verbal attacks are made, quite regularly, by police officers. These often result ill a 
physical attack beirtg made in retum." 
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2.1 Frustration and anger about the police is very high within many Maori 
communities. Allegations were made of physicat verbal and racial abuse, which 
resulted in Maori people being arrested and convicted. 

"As a result [of an unlawful police search] I immediately contacted a solicitor who 
came and took a series of photographs. A few days later he rang me and said that it 
would be ill my best {merest to forget the whole incident. He said that the choice 
was mine, but it was his opinion Ulilt the police could make things more difficult 
for me if I pursued the matter.! was told that because they didll't have an arrest, or 
search warrant, I could lay charges but, this would cost me a lot of money. I had no 
money $0 that was the end of it." 

2.2 The lack of any independent, culturally sensitive procedure for investigating 
complaints against the police was constantly condemned. People saw no point in 
complaining, yet could not afford to take any other legal action against police. 

2.3 Problems of statements used by the police were linked to the absence of any 
independent legal support at the police station. Such statements remain 
unchal1enged at court because of the inadequacies of duty solicitor and legal aid 
services. 

"Based on my own experience, I believe that young Maoris, 'Wllo are suspected of 
criminal activities, arc denied many of tlteir rights 'When in police custody. Being 
una'Ware of the importance of legal representation and denied (lcceSS to elders, in 
'Whom they have great respect, they are often at the mercy of fhe police." 

"I !Vas ill (I situation once when I 'Was beaten by police officers because I denied 
commUting a series of offences. I was denied a phone call and I 'Was not offered 
legal advice. Because of the treatmcnt I received I made a statement admitting 
guilt while in fact I was innocent. I appeared in court and was represented by a 
duty solicitor. After telling him that 1 'Was innoce1lt, and the reason I had made a 
statement, he advised me to plead guilty. He said that because 1 had made the 
statement, admitting guilt, 1 had no otller alternative but to plead gui/h). I did so. 

I have met many otlter Maori people who have related similar experiences to me. 
Many of Us are given advice by incompetent or ultfeeling lawyers. Legal aid 
lawyers make up the majority of this category, Often advice is taken 'With the only 
merit being "He's a la'Wyer, 50 he should know ... "" 

3, Lawyers 
3.1 When faced with a legal problem, Maori people rarely know'a lawyer, especially a 

Maori lawyer, or how to make contact with them. Fear of high fees mean few 
Maori will approach a lawyer even in desperation. There is an overwhelming 
feeling that lawyers lack sensitivity to Maori needs, and their attitudes, offices and 
ways of working were seen as alien and alienating to most Maori people. They 
have difficulty communicating and tend to talk over Maori heads, making Maori 
people feel they have no control over the decisions lawyers make. Failure to keep 
them informed of what is happening leaves people feeling 'ripped off' when they 
get the bill. 

3.2 Poor communities with high Maori populations are least served by private 
lawyers. A 1985 report highlights the problem in Auckland,5 Mangere, with a 
population of 47,000 has only one law firm, that being a sole 
practitioner-meaning one lawyer for 47,000 people. Otara has two solo lawyers 
for 30,000 people. Pakuranga has one lawyer for every 4,000; Howick has 7 law 
firms for 13,000 people. Rural areas are at times totally unserved, except by small 

14 



numbers of private lawyers who are generally not interested in the minor 
problems of the poor. 

3.3 More Maori and Pacific Island lawyers were called for, along with more 
accountability among many of those now in practice. Greater encouragement was 
suggested for Maori to attend law school. This included d\anges to entry criteria 
and course content which recognise special Maori skills and needs, and academic 
credit for Maori students spending time with their hapu at some stage during (heir 
course. This would give them practical experience and keep them in touch with the 
issues affecting their people. 

4. Legal Aid 
4.1 Lack of access to private lawyers means that most Maori rely on criminal legal aid, 

or have no representation at all. Mdori defp.ndants make up almost 60% of those 
on legal aid.6 Maori on legal aid are at high risk of receiving an inferior service to 
those with private lawyers, and are likely ~o suffer more severe treatment as a 
rt'suIt. In 1981 the discussion paper on Access to Law commented "it can be 
<oncluded that legal aid defendants are remanded in custody, convicted and sentenced 
in custOdy more than privately and unrepresented defendants are. (This) remained the 
case when seriousness of offence and previous penalties were taken into account. High 
court results were not so definite ... Finally it can be said that defendants on legal aid 
tended 10 be younger, Maori, unemvloyed and of lower occupational status."? 

"There is a virtual c%llr bar ill sllch courts with white legal professionals sitting 
in the working section of the court and Maori people only being pennitted into that 
tlmitory for the purposes of standing in the dock. The reality of the person charged 
with a criminal offence is generally that their relationship with their lawyer is 
quite formal. They sit at the back of the Cal". room and look across the colollr bar 
to the general camaraderie between the police and their lawyers on the other side 
arid draw obvioll!.> conclusions." 

4.2 Courts were seen as yet another Pakeha institution. Very deep anger and pain was 
expressed over the lack of accountability for what people see a~ cultural 
insensitivity, and at times racism, on the part of judges. Positives efforts by some 
judges, especially Maori judges, were welcomed. 

4.3 We heard concern that recognition and funding for programmes like Matua 
Whangai and other services are inadequate, and that policy statements of support 
are not always put into practice. There is also a serious lack of co-ordination 
between different groups "Iorking in court. 

4.4 The criminal justice system was viewed as negative and harmful to Maori people, 
especially the young. There was very strong support for an alternative for Maori 
which is constructive in a holistic sense, and which is Maori led and operated 
\vi.thout the presence of police, lawyers and District Court Judges. It would be 
responsive to whanau needs and aim to restore quality of life by developing 
identity, self-esteem and self-reliance through tikanga Maori. Maori people had no 
doubt that this would provide a positive alternative to the destructive cycle of 
courts, sentencing and prisons. 

5. Maori Legal Problems 

"There is widespread misunderstanding about the nature of leasehold lalld and the 
obligations and responsibilities of lessp.es and lessor. When it comes to the time 
leases are to be renewed and rents go up, there is a good deal of anger and 
resentment. Tlte reason that this is a cause of concern to me is that tlte argument 
tlt!ry easily becomes a difference expressed in racial terms. The bulk of the land is 
Maori owned ... There is tlO doubt ill my mind that lawyers and land agellts have 
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generally been remiss in pointing out the differences between freehold and 
leasehold lalld. The only written information lessees of the Wftakarewa Board have 
for iI/stance, is the lease document, which is as fille a piece of legal gobbledegook as 
YOlt could ever hope to see .. " I feel lawyers sholild be told to advise clients who buy 
leasehold land what a leasehold litle meallS, and that this advice should be in 
writing; and that the HOI/sing Corporation should prepare and have available a 
doctlment about different types of titles, including freehold, leasehold and cross~ 
leasing." 

5.1 Very few lawyers understand laws which specifically affect Maori people. Maori 
land matters are almost always viewed as too complex, time consuming and 
uneconomic. Lawyers who do take such cases frequently charge amounts 
disproportionate to the value of the land involved. Nor can most lawyers give 
skilled advice to Trust Boards, Incorporations or Trustees, on their daily operations 
or important decisions. People in rural areas and small towns, especially in the 
South Island, have particular difficulty finding someone knowledgeable in Maori 
law. Failure by some lawyers to explain to Pakeha the legal and cultural 
implications of Maori land transactions can create major problems. 

5.2 Absence of legal resOurces and services gravely undermines Maori peoples' right to 
defend or regain their land. Grievances included the inability to demand redress 
for land confiscations; the absence of effective means to require return of land 
taken under the Public Works Act and no longer used for that purposei and the 
lack of time and skills for research into often complex and technical1and titles and 
claims. When faced with crises Maori people feel they have nowhere to turn. 

"Another area of concerti is in Waipukurau where Lake Hattlma is now in the 
ownership of a/armer, a solicitor, an accountant and an Insurance Agent. I visited 
the local Lands and Survey Department and checked out the Waip'Qwa District 
Council as to the sale of tile 5 acre access to the lake wflich has been sold to a 
farmer. This WaS once used by the local hapu as an access tJ their fis1ling grounds. 
Although the previous Land Commissioner was sympathetic to this issue and made 
some good suggestions it was merely lip~service. In addition I attempted to search 
the title but all records were destroyed in the Napier earthquake sa I'm told. At this 
stage tile people of the area p,re making a request to the Maori Affairs to do a 
::omplete search of title and to come back with a full composite report. Meanwhile 
the feelings are alice again-despondent." 

5.3 Major difficulties arise in cases before the Maori Land Court. Lawyers' fees for 
routine matters are beyond the means of most landholders. Where one party has 
legal assistance, other parties often cannot afford equally competent 
representation. The expedient practice of one solititor appearing for both "so­
called" sellers and purchasers was strongly criticised. 

"Many firms are 1I0t familiar with the workings and functions of the Department 
or the Maori Land Cuurt, nor are they interested ill becoming illterested. The client 
'pays' for these delays ... Solicitors are chargi1lg upwards of $500 for simple 
Section 213 and Sectioll 440 vestings, alld more for straight forward Partitions . .. 
In truth, most matters simply require application forms to be filled in and filed and 
a brief appearance ill Court. Most of the work is dOlle by the staff of the Maori Land 
Court even to the eXlelit of telling Solicitors how to fill in farms . .. I have long 
thought that in this respect outside Solicitors are (riding a pig's back'." 

5.4 According to Maori Affairs' solicitors the use of Maori agents has declined, largely 
because better trained Court staff are now available to help. However, advice on 
matters like applications for successions and vestings orders is limited to those 
with easy access to the Court, and fails to provide for people in rural areas. 
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5.5 Few, if any, Maori peaple are aware that civil legal aid is available for the Maori 
Land Court. If they do know, they find it virtually impossible to obtain. There is no 
written information available from the Court section, or staff with any knowledge 
of legal aid procedures. According to Maori Affairs' staff it is almost never used. 
Applications are usually made through lawyers. But Maori people rarely know a 
lawyer, especially one skilled in Maori l<md law; fear the cost of an initial visit; and 
have difficulty seeing lawyers in town during office hours. If the matter is taken no 
further, Or legal aid is declined, they must carry the cost. 

5.6 :\s civil legal aid is only available to individuals, grave problems arise in cases of 
collectively owned land or where many individual shareholders have only small 
interests in one piece of land. The High Court has recently rejected an attempt by 
the Maori Land Court to circumvent this by appointing trustees to retrospectively 
represent small shareholders.s Special rules also apply before civil legal aid will be 
granted for Maori Land Court cases, The District Legal Aid Committee, comprised 
of Pakeha members of the local Law Society, must agree that a lawyer is needed 
and that injustice would result without one. These criteria and procedures were 
condemned as effectively denying Maori people the right to legal services, 
resulting in further alienation of Maori land. 

5.7 The Maori Land Court itself was strongly criticised for putting its convenience 
before the needs of landowners. No written information is available on Land Court 
proceedings. Since it abandoned the practice of holding hearings on local marae, 
many people have faced extra expense and time off work to travel to sittings, in 
addition to any lawyers' fees, Where these cost more than the value of shares in 
the land, land may be lost by default. Although a special Judge'S Fund exists, costs 
are rarely awarded. This requires an application to Wellington and several weeks 
processing, and is usually only done at the instigation of the Judge. We were told 
by staff that at one Court grants have only been made twice in the last seven years. 

6, Waitangi Tribunal 

"With Maori fisheries, waterways, forestries and lands coming under threat more 
and more, it is cmcial that legal services be made available to help people protect 
their rights as guaranteed in the Treaty." 

6.1 The credibility of the Waitangi Tribunal appears to be in very grave da.nger unless 
government provides immediate evidence of greater commitment. There is 
growing impatience with slow progress in completing hearings and actioning their 
reports, and over the recent delays in appointing new members which meant that 
the Tribunal did not exist for over seven months from December 1985. At current 
rates the 30 cases which already await hearing will take ten years to be heard. 
Dissatisfaction over inaction on reports has already resulted in two cases being 
referred by claimants back to the Tribunal. 

6.2 Refusal of the Justice Department to provide more than $150 a week to cover costs 
of the hearings on the marae leaves a huge financial burden on the claimants, and 
has deterred potential claimants from seeking redress from the Tribunal. Those 
who have brought claims are in serious debt with little to show for it. Government 
was seen as being prepared to accommodate Maori processes and kawa only when 
Maori people pay the bill. 

6.3 There is a desperate need for sensitive, skilled people to assist with research into 
possible claims, and to make submissions on behalf ofapplicants.\The current 
policy to provide research only after claims are lodged was viewed as a device 
aimed to restrict the number of daims being brought. Payment of legal aid only to 
lawyers to present cases was criticised, as people within the Maori community 
could provide a better, more appropriate service. There was a strong feeling that 
use of lawyers should be discouraged, to avoid hearings becoming legalistic and 
excluding the people from participating. 
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7. Environment and Planning 

"Near Te Puke the Kaitlma river towards Makutu was flooding local pakeha farms, 
so the Bay of Pletlty Catchment Board Cllt away tile comer of tfte rhler by tfte 
tli/Iage. This Cllt through a wahi tap", It also lowered the level of tlze river cutting 
the existing tvater supply to the village. The village was then ordered to pay a 
$1,000 kay per Ilousehoid to be put all town supply water. The local people asked 
why they should Itave to pay that levy, and why tlte farmers who benefitted from 
tlte change in the ritler were not made to pay. They were given no chalice to 
express their concems at any stage in the process, and now don't know w/Jat they 
cat! do. 

"Another group I spoke with were young families from the Waipatu marae who 
were experiencing extreme difficulty in getting assistance legal or otherwise fa 
build homes on their own land. They say that over a year ago they approached a 
local kal/matua to help them with submissions to the Hawkes Bay County Council. 
for variolls reasons these submissions were eUher not received or the Council kept 
L'oming up with excuses to put them off, the latest one being that the Hastings City 
Council Wil/1ID! allow it unless each house in the area came up with $2,000 to help 
put in a new sewer. Some have become so dissatisfied they will probably have to 
sell their land and be part of the City Council's new hOI/sing development of 
"igloos" . .• This is, of course, another example of institutional racism with Local 
Body Allthorities IHlWillitlg to listell to reason." 

7.1 Pt~ople see tribunals and local body procedures as bureaucratic machines which 
work, at times deliberately, against Maori interests. Lack of resources and 
information leaves Maori people powerless to take part in hearings or challenge 
decisions. Concerns r;;nged across town planning and by-laws; water and 
catchment authorities: development and energy proposals; projects involving 
timber, mining and other natural resources; historic and archaeological 
deSignations; tourism; and pollution. 

"Presently Regional Water Boards operate tIIlder the Water and Soil Conservation 
Act 1967. They have their OWII interests at heart, and operate side by side witlt the 
Catchment Commission. The Catchment Commission issues licences for industry 
and individuals to take Wllter alld discharge water ill a polluted state. However, 
I'1ley do flot own the water, since Maori claim custodianship over water as a 
t'aollga." 

7.2 Hearings are viewed as too structured, intimidating, adversarial and Pakeha 
dominated for Maori people to comfortably take part. Tribunal Judges were 
considered largely ignorant of and insensitive to Maori values and concerns, 
making few efforts to encourage Maori participation. As Maori people can rarely 
afford to pay la\""yers, they are effectively excluded from participating in the 
process, 

8. Economic Development 
8.1 Development initiatives and small enterprise schemes are increasing among Maori 

communities, using Maori land and labour. However, people frequently luck 
economic, legal and consultancy advice on the range of issues arising in business, 
co-operatives, companies, and trust enterprises. This includes vital areas like tax, 
mortgag~s, contracts, employment rights and obligations, unionism, hire purchase 
and debt servicing. Lawyers are simply not available in many rural areas, and 
private lawyers are too costly to seek out until a crisis has arisen. 
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8.2 One such situation was described to us, Local Maori provided land and labour for 
joint venture grape farming schemes, with funding from Maori Affairs and 
expertise from a major wine producer. Faced with over~production of grapes, 
government reached a compensation agreement with the producers of uprooting 
excr;ss vines. However, the deal failed to provide for the costs to Maori landowners 
of removing the posts which they had already paid to put in. Although they 'now 
have no income they must raise thousands of dollars to make the land usable 
again. As the ventures employed 80 percent of the district's population their 
communities are now reduced to the extra-rural poor. 

9. Wills and Succession 

"Sometimes a family suffers the loss of their inheritance due to circumstances 
where in effect the will requirements have been handled (perhaps inadvertently) by 
the lawyer not understanding the thoughlsand word pattenzs of another culture. 
FuraH.'r, it can involve the family in a considerable amount of legal fees to rectify." 

9.1 Lawyers rarely understand the cultural and technic;allegal issues involved with 
Maori succession. At times the client's instructions are rephrased in a way which 
the lawyer beiieves still reflects the client's wishes, but is easier to administer. This 
creates stress (or the deceased's family when they know that the working of the 
will is not what was intended. Lawyers' failure' to understand whanau 
relationships, especiaUy informal adoptions, creates further problems of 
succession. 

"l suffered the /055 of both my parents who lived a very humble existence. 
However, because they have small shares of land they both incurred estate or death 
duties and so it cost the fLimily $20,OOfJ for them to die. Because my father had been 
brought up to believe in karanga mate (i.e., if YOli call for the dead it will come) 
they did /lot make a will-hence the high cost of letters of administration etc. 
Althollgh estate duties have been alleviated cOllsiderably since then I mention this 
because I am appalled at hOlO solicitors have been like parasites on the backs Of 
Maoris with their right to claim a percentage of the estate as their costs. The 
importance of making a will should be part of one's education so that Maori people 
are made aware ofwho~e pockets they could be filling for nothing./I 

9.2 Unless an estate is administered, succession orders to land are unlikely to be 
applied for. But people cannot afford the expense, where the only real asset is an 
interest tn land. There was concern that delays in administering estates through 
the Maori Trustee forced people to seek advice from lawyers whose fees consume 
most of the interest due to the beneficiaries. 

10. Te Reo Maori 
10.1 The status 'Jf te Reo Maori as a taonga guaranteed under Te Tiriti 0 Waitangi is 

clearly interpreted by Maori people as requiring equal status for the language with 
English in all official proceedings. 

11. Legallnformation 
11.1 Maori communities are starved of legal knowledge. There was a strong demand for 

information on a wide range of areas such as land, Town and Country Planning 
Act, local authority by-laws, rights dealing with local authorities and government 
departments, housing, domestic purposes benefit, maintenance, non-molestation, 
matrimonial property, loans, hire purchase and consumer rights, wills, civil rights 
and criminal law. An extens'.,..e and ongoing community education programme 
was considered vital, where people can learn from each other through a variety of 
culturally appropriate methods. 
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12. Government Departments 
12.1 Department of Maori Affairs Solicitors were asked to share more widely amongst 

the Maori community the large amount of important information and resources 
they holel. There was support for them to play a more active role outside the 
Department offices by helping 'with legal advice, especially about land, and 
holding regular clinics around the district. The Maori Trustee was criticised as 
centralised, out of touch and unaccountable. People felt the Trustee should be 
more readily available within communities, and should provide services free to 
Maori p('ople on areas such as land transfers, title search, land courts, legal advice, 
housing 10':lns, finance, and succession. 

13. Funding Maori Services 
13.1 Maori people seek funding (rom government to implement their own programmes 

and initiatives. Prescnt procedures were seen as denying Maori people the right to 
control resources, being insensitive to tribal identity and designed to suit the 
administrative needs and organisation of government departments. There was 
strong feeling that Maori legal services must not be placeu in the hands of the 
Department of Maori Affairs. 

13.2 While 'aroha' is the main factor in caring for people, its abuse w",~, also recognised 
and condemned. As Maori people make up at least half of those processed through 
the criminal justice system, it was seen as logical that they should receive at least 
half of the resources spent on legal services. Funding of negative outcomes, such as 
polidng and prisons, should be redirected to positive outcomes through whanau 
and community based programmes. 

2. RURAL 

1. Access to lawyers 
1.1 Rural people were very critical of inadequate servicing by courts, lawyers, and 

government departments. Although those in remote areas and small towns have 
special and urgent needs for access to justice, these have traditionally been ignored 
for practical and economic reasons. Innovative ways to meet their needs were 
proposed. Stress was placed on developing legal literacy and self-reliance through 
community-based education, intensive legal wananga and para-legal workers. 

1.2 Visits to small towns and rural areas by lawyers and government departments are 
infrequent, unreliable and not co-ordinated. Emergency services are difficult to 
obtain, especially over holiday periods. People in rural areas are therefore required 
to travel to the lawyers in major towns and cities. This requires either expensive 
toll calls, lengthy exchanges of letters which are often difficult to write and 
understand, or travel to the nearest town or city. People on the East Coast told us 
that travel to Gisborne to see a lawyer costs between $11 and $36 by bus and 
$36-50 by car, while the average income in the area is little over $100 per week. In 
addition, an overnight stay is involved, which requires time off work and koha for 
accommodation. Those who are employed often need more than one day off work 
to catch the only available public transport which will deliver them to town on 
time for their appointment. If people do retain private lawyers, and are then 
unable to pay their fees, they are likely to face costs of collection agencies and 
more legal expenses. 

"Courts sit every 3 montlls in Ruatoria. A Duty Solicitor is available . •. Tile time 
given to each person of 5 to 10 minutes does 1Iot satisfy tile individual needs. 
Because it is fhe only scm/ice available it is accepted, bllt it does /lot provide tile 
real need. Offenders usually plead guilty a/ld are fined accordingly." 

1.3 Poverty and high unemployment mean many rural people cannot afford lawyers, 
and become dependent on legal aid. This creates ,<:pecial problems 1n criminal 
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cases, where people face inadequate duty solicitor services, delays in processing 
legal aid applications, and appointments of lawyers from out of town when no 
local lawyers will take their cases. 

1.4 As lawyers Were considered unlikely to provide legal services to ma.ny rural areas, 
the right to lay representation was strongly advocated. So, too, were mobile, 
trained para-legal workers to provide information, education, basic advice and 
Haison with lawyers and other services. 

2. Cou.rts 

2.1 Closure of small country courthouses was strongly criticised, especially in its 
impact on low income earners and the unemployed. 

"Accessibility and quality of justice provided was reduced when small country 
Court Houses were closed ill towns such as Mo/ueka. These closures disregarded 
the need for legal seruices to be within the financial reach of users, thus 
disadvantaging those on [ower incomes . .. This did reduce costs for Government 
but increased them for everyone else, i.e. the more numerous defendants, lawyers 
and witnesses." 

2.2 Hearings before District, High, Family and Maori Land Courts all create travel, cost 
and employment problems. This affects victims, witnesses, defendants, and 
families. Women, and those with dependents, face additional problems organising 
time away and arranging and paying for child care. Remands for defended 
hearings were seen to compound these difficulties, causing people to plead guilty 
because they cannot afford to attend court again. Rural people therefore face 
~l(were penalties above those which the court may impose if they are convicted. 
Community based and whanau hearings; reopening local courthouses; evening 
and weekend sittings; time-tabling of cases; and a rural bus service to pick up 
people due to attend the court were also proposed as partial solutions. 

"The bus seruice provided only reaches Timaru in late afternoon which means that 
people appearing before tlte Court have to stay for fwo nights to catch the return 
cOllIlectir'lg bus the next day. Oamart~ is closer but is out of the jurisdiction of 
Twizel." 

2.:1 Greater accesS to support services such as Family Court counsellors and small 
claims tribunals, and information on services such as Matua Whangai or 
community care programmes were sought for rural areas. Copies of relevant Acts 
are also hard to obtain, which rural people felt limited their ability to make 
submissions and take part in law reform. 

3. Farmers 

3.1 The present economic difficulties in the farm sector mean a substantial percentage 
of farmers are in difficulty. The Guide to The 1986 Rural Policy Measures estimates 
10 percent are in a critical position and a further 30 percent will have difficulty 
lasting beyond the next 3 seasons. Many of these are now being dragged into 
complex legal situations with mortgagee sales, debenture and hire purchase 
agreement seizures, receiverships and bankruptcies. If they are to resist mortgagee 
sales and. the like, they need expensive and complex assistance. While their assets 
at issue are very valuable, their available cash funds are increasingly incapable of 
paying the lawyers' fees. Civil legal aid is seldom available to such people, because 
their assets on paper are still high. By the time they reach the stage of being 
eligible for legal aid, it is too late. 
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3. CIDLDREN AND YOUNG PEOPLE 
1. Children's Rights 
1.1 Deep concem was expressed in many submissions that children lack any effective 

legal protections. 
1.2 Ignorance of the law was blamed on the failure of schools and training 

programmes to teach young people about the law, especially legal rights. They 
were seen to then have no option but to leam by their own, usually negative, 
experiences. 

"A deep division is developing oetween some youug people. and the police, these 
young people see tht' police as adversaries, they have a "them and us" attitude 
llased on strong feelings of fear and suspicion. Young people see the police as 
authoritarian, arrogant, threatening bullies who unfairly harass and provoke. 
Moreover these young people see the police as dishonest., using covert rather than 
overt tactics against them and relying on psychological pressure." 

2. Police 
2.1 Relations bf'tween young people and the police were a matter of great anguish. 

Police were accused of using psychological and physical intimidation on the streets 
and in the police station. Diversion of young people from arrest and processing at 
the police station was endorsed. An effective complaints procedure, independent 
support during questioning and legal advice for young people at the police station 
were considered matters of urgency. 

3. Children in Court 

"For some youllg people, entering the court system is like evtering an alien world, 
they offen do not know why they are there, or what they are being charged with, 
only that they may have done something wrong . .. 
To many people who made SUbmissions, the court system appears to be farcical. 
The duty solicitor scheme is flat readily explained, it operates in an erratic and 
self-serving way, and llze accused young people are processed ifl muc/! the same 
way as carcasses of meat at Horotiu freezing works. 
Experiellced legal advisors should be available for all youth cases, prior to tlze case 
being heard, and subsJquently. As a society, we need to intervene ill positive ways 
in youtEr affairs, aur reason for intervention must be because we care for our yaung 
people, and we do not want them to be seen as potential court-fodder and goal­
fodder." 

3.1 Many young people seem to have no idea of what is going on in the courtroom. 
They are put off by the jargon u&ed by lawyers, judges, police and court staff and 
the intimidating court procedures. Judges were seen to have difficulty in 
communicating with young people and identifying with their situation, and some 
specialist training for Judges was sought. The unpleasant court environment, and 
the long periods spent by children in cells while awaiting assistance, also drew 
criticism. 

3.2 Negative experiences of legal services were seen to result in many young people 
having no legal representation and the vast majority pleading guilty. This was put 
down to ignorance, resignation and ert,barrassment. Crlticims focused on the 
absence of duly solicitors in many Children and Young Persons (C & YP) Courts; 
lack of time spent with duty solicitors; inexperience of legal aid Jawyers; lack of 
choice over lawyers; lawyers' insensitivity and difficulty ill communicating with 
young p~ople; and the complicated process of applying for legal aid. It was pointed 
out that few young people have the resources to follow up injustices with appeals. 
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3.3 Inevitably, concern over failure to meet legal needs of young people focused on 
young Maori. Accusations of institutional racism are borne out by the recent report 
of the ChUd Advoc<Ite study, This showed that less than a third of the children 
appearing 1n the CYP court in 1985 were Pakeha, while almost 50 percent were 
Maori, and 18 percent were Pacific Islands children.9 In the Auckland area they 
found that "Maori children are appearing in the children's COllrt at a rate of over four 
times their share of the New Zealand population. Pacific Islands children are appearing 
Ilt COllrt al a rate which is six times greater thrm their percentage of the population. And 
Pakeha children are appearing two and a lIalf times less than their share of the national 
population,lI lo Young Maori were least represented by private lawyers, and were 
disproportionately dependent on stated funded legal services. 

3.4 "Almosl 59 percent of custOdy remands involved Maori children, considerably higher 
than their sltare of remands would suggest., • Itt general, there is a tendellcy for Maoris 
to be placed in custody, or with Pacific Islanders in the care of kin or guardians, while 
Pakehas telld ta receive mare community remands." ll Almost half of those remanded 
will not ultimately receive custodial sentences. This was seen to raise questions 
concerning the adequacy of legal services provided, and the approach of judges to 
remanding those young people in custody. There was a strong demand for 
community, whanau and other alternative remand placements to be used in place 
of social welfare and penal custody, Full support by the police and Social Welfare 
Department and adequate funding were seen as essential. 

"T havl! enclosed a letter from a young girl to her fatlter which for /Ile is the 
paramollttt example of a young kid's feelings in jail. She wrote to her father from 
remand i1l prison, asking him to come to court'I am going up for all sorts of things. 
I would rather you be there to teilme /tow to go abollt doing things or something, 
and to explain a few things. Cause half the time I don't really know w/tats going 
011: 

I went with the father to the COllrt last Tuesday and because he felt that he was sort 
of to blame he asked COllrt Staff if he could speak on her behalf alld the Clerk told 
him titat he would in[onn the judge. The [ather looked at the offences with the help 
of Mattia Whallgai staff alld after talking to his daugEtter they agreed to enter 110 

pleas on all charges. When the girl was asked to go into the dock the father once 
again look it as part Of his role to sland next to her in support in the dock. The 
judge asked if the girl had a lawyer and size said she wanted her father to speak on 
her behalf as he was familiar with Court procedures aud had defended lIimself 
successfully previously when being served (I Notice .to Quit a rented property. Tile 
Judge then asked the clerk to read the charges and when the girl was asked 'How do 
you plead?' tire girl looked questioningly at her father. He asked the Judge if lIe 
could enter pleas on her behalf to which the Judge replied 'Why? Is there some sort 
of communication problem herer. The father replied 'There might be but we are 
/lot going to suffer the embarrassment of saying so in Court', Tlte judge adjourned 
the COllrt for 15 minules alld the girl and her father spoke fa a duty solicitor who 
then wetlt about saying the very things to the Judge that the fatlter had intended. 
Problems here were lack of sCl/sitivity by judge; duty solicitor wastirlg energy, after 
all the fafher also wanted to help Court procedures; Matlla Whangai did not have a 
full list of tIll the charges . •• The message is comillgthrough loud mId clear that 
Court procedures are going far loa fast for kids to 'know What's goillg on'." 

3.5 Young people appearing in the adult court were also seen to be specially 
disadvantaged by inadequate legal services, and insensivity of the process to their 
fears and needs. There was also concern that name suppression for young people 
ceases as soon as they are old pnough to appear in the adult court. 

3.6 A spedallst legal St!fvice fOf young people was supported, and concern expressed 
that the Child Advocate scheme had been confined to Auckland. 
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3.7 There was also very strong support for diversion of young people to community 
and whanau based processes, instead of processing them through the formal 
courts. This would provide positive social solutions, rather than imposing negative 
legal penalties. 

4. Children in substitute care 
4.1 Children and young people under the control of government departments were 

identified as specially vulnerable. They have no legal rights, no independence, no 
money, and no credibility. Those in institutions are in effect prisoners, with 
minimal access to outside assistance. Their legal guardians are often the very 
people who are holding them in custody. 

4.2 The Social Welfare Department apparently now accepts a duty to provide young 
people in its care with adequate legal representation, and recognises that duty 
solicitors' services may fail to reach that standard. However, no formal 
arrangements exist for legal services to young people beyond that. These young 
people were seen to have priority needs for legal services to ensure: they know 
their rights and those of the institution; those rights are being met; appropriate 
procedures are being can'ied out; those making decisions are accountable; the 
young people have some power over what happens to them; and they have ready, 
free access to appropriate remedies. The parents of any child held in social welfare 
custody also need to know their rights. 

4.3 Recent questions on the legality of holding thousands of young people a year in 
social welfare "secure" cells12 highlighted the lack of legal services to protect their 
rights. It also focused attention on the absence of effective independent 
monitoring. The fact that the vast m<1jority of these young people are Maori raises 
once more the spectre of institutional racism. 

4.4 Concero was also raised over the legal service needs of young people in other 
forms of substitute care, especially foster homes. 

"Some children still of school age are placed ill Foster Care and are verbally and 
physically abllsed by tile foster parents . .. TIlese children are often not aware of 
their legal rights and the Police fend fo disbelieve a child's complaint unless it is 
corroborated by an adult. Again, these children do not have the knowledge 
necessary to obtai1l a lawyer and they feel ill at ease wizen trying to communicate 
their problem to a short tempered obviously busy lawyer Who often does not assist 
be calise of the legalistic lallguage alld cross examination techniques they employ at 
sitch an interview." 

4.5 We also heard from the Foster Care Association about the high legal costs they 
face when taking legal action to benefit the foster child. They sought legal aid as of 
right for foster parents in all matters relating to the child. 

4.6 Independent legal serviceS, and a community-based monitoring process with 
strong Maori participation"were seen as matters of urgency for young people in all 
forms of substitute care. Sensitive and culturally appropriate legal assistance on 
matters internal to institutions or homes was considered equally importan t as other 
(arms of legal service. It waS felt that young people would relate best to para-legal 
services provided by people drawn from their own communities. 

5. Other concerns 
5.1 Several other matters were raised on behalf of young people. Funding through 

community service groups was sought for community programmes for those youth 
who are not eligible for benefits or state wards, and to help run co-operative 
houses and work trusts. These provide a secure base for young people, and are 
vital avenues for providing legal advice and information. 
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5.2 There was also concern that young people and their parents should have a right to 
representation at any formal Education Board proceedings, or informal school 
administration proceedings, which affect the right of young people to. education at 
a school of their choke. 

4. WOMEN 
1. Legal information 

"Many women are limited by tlleir inadequate knowledge of legal remedies open to 
them ••. They are vulllerable to wrong and bad advice, unsympatltetfc lawyers and 
unneCeSSal1j e::tpense. 11 is apparent thaI many women in lower socia-economic 
groups IUlve difficulty witll transport, chi/dcare and keeping appointments through 
no fault 0/ their own." 

1.1 It was clear that women are not being adequately catered for by traditional legal 
services. There 1s a lack of legal education across the board for women of all 
backgrounds. Many women do not know their basic rights as wemen, such as 
whether they can enter into hire purchase centracts without their husband's 
signature, or hew to. find that infermatien. Women victims of demestic vielence 
especially have very little knowledge of their rights. 

2. Lawyers 
2.1 The law was seen as very much a male system. It was explained that women often 

feel uncomfortable sharing experiences with lawyers of the opposite sex. Many felt 
that lawyers were net working for wemen, and gave them a low quality service. 
This was especially $0 with male lawyers in domestic violence cases. The view was 
also expressed that lawyers give advice which is easiest for them, and de not 
properly explain to women the options or consequences. There was particular 
concern that many lawyers and judges have little awareness ef the reality and 
urgency of family violence situations. Young lawyers were censidered ignerant 
about the law and how to handle such situations. 

2.2 Women often require information immediately. However, problems ef making and 
keeping appointments, transpert, and child-care often deter women frem going to. 
lawyers. The setting and precedures of lawyers' effices ate also considered 
intimidating, and are seen as dis empowering of women. 

"The finanCial burden such fees create can deter a w{)man fram seeking legal 
assistance, WitlJout stich assistance many women remairl victims both of violence 
and the Justice system", 

2.3 Many women are deterred from seeking a.lawyer for fear of the expense, and are 
not aware that legal aid exists. Those women who are still within a relationship are 
often ineligible for legal aid because of their partner's income., to which they have 
no access. For example, women not on a benefit must pay full legal fees for rlen­
molestationJ nen-violence, occupancy and furniture orders due to vielence. Refusal 
to previde legal aid for dissolution hearings because of the cest to government, 
was seen as illogical and unfairly penaUsing to women. 

2.4 Community based legal services were strongly supperted as being more relaxed in 
decor and attitudes, and encouraging to womeni more accessible and availablej 
flexible on appOintments; demystifying; and involving lawyers and nen-lawyers. 
They could carry out advice, education and pUblicity reles and help women to help 
themsel ves. 

"Critical support such as friends, relatives and women's groups, which many 
women have relied nIt itt their endeavours tv escape an abusive relationship, is 
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removed at a time when they must be itl their ex~p(lrftter's presence. The fear 
etloked by the presence of tIJe partner cart (wd does account for many women 
agreeing fa access and separation agreements which they cannot live with," 

3. Family Court 

3.1 The Family Cou.rt was stiU seen as formal and intimidating for women, and very 
much a male domain. There were strong calls for women to have support persons 
with them as a matter of right, not at the judge's discretion. Family Courts were 
urged to tell women of helping agencies available, like Rape Crisis, Maori 
Womens' Support Services, Womens' Refuges and Womens' Centres. There was 
also concern that waiting facilities fail to take account of problems women face 
when their partners are present in the same room. 

3.2 Women usually do not realise that they, or their former partners, have a right to 
appeal or plead hardship, or to seek a review of maintenance if circumstances 
change. 

4. Other Concerns 
4.1 Affirmative action was promoted for appointments to legal positions, such as 

judges, lawyers, court staff, probation officers, social workers and police. 
4.2 The Equal Pay, and Maternity Leave and Employment Protection Acts were 

considered ineffective due to ignorance of their content, lack of enforcement and 
unavailability of legal services to women. The same applied to sexual harassment 
and other areas of discrimination against women. 

4.3 Demands were also made for easier redress and legal services in cases of medical 
abuse, such as injury caused by contraceptive devices. Discrimination against 
women in lesbian and de facto relationships, especially in areas of custody, wills, 
inheritance, adoption and joint property, and the lack of uniformity across the 
country of certifying consultants for abortion were other matters of concern. 

5. VICTIMS 

1. Legal Information 

"Because of lhe natllre of rape and its immediate and severe effects all womell, we 
believe it is imperative that sensitive and comprehensive legal services be provided 
for raped women", 

1.1 Victims felt that inadequate information is available about their legal position or 
rights, leaving them powerless over decisions made about their case. Assistance 
independent from the prosecutor was seen as essential to protect the victim's 
interests, including submissions on bail for those accused of violence. Some saw 
this as an extension of legal aid. Others sought greater involvement and 
recognition of victim support services at aU stages of questioning, examination and 
COUrt. Greater anonymity for victims at aU stages of the process was also sought. 

1.2 The new sentence of reparation was welcomed as a way of bringing home to 
offenders the human dimension of their crime, and to introduce some 
accountability to their communities for their actions .. However, thii're is very little 
information on its availability or its operation. 

2. Police 
2.1 Victims also felt very vulnerable when dealing with police and the justice system. 

They complained of a reluctance of police to attend domestic violence incidents, or 
to enforce non-molestation orders and prosecute men who breach them. Police, 
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lawyers, judges and court staff were seen to lack sensitivity and training to deal 
with women and children victims of sexual and other violence. 

3. Irtcest 
3.1 There was very grave concern over the withholding of counselling services from 

child incest victims untU they have given evidence in court. Where both the victim 
and offender are Maori, reference of the case to the whanau katoa was seen as far 
more constructive and appropriate. 

'Too ojttm tlle child victim is denied several months of adequate counselling and 
support service until slle appears in court fo face her aggressor. We would much 
prefer depositions being taken from the victim early in the process of uncovering 
tile incestuolls behaviour, 50 that the chance to repair her damaged self-respect and 
rebuild family and lIJizallau relationships can proceed." 

4. Other concerns 

4.1 Victims have very little information and advice available to them, and need to be 
made aware of rights to accident compensation, counselling and other assistance. 
As support services such as Rape Crisis and Womens' Refuges are the only legal 
services available to most victims, there was concern that lack of funding would 
endanger this work. 

4.2 Courts were encouraged to refer violent men to culturally appropriate community 
education and counselling programmes. 

6. UNEMPLOYED AND PAID WORKERS 

1. Information and Advice 

1.1 For the unemployed, economic survival carries with it a range of problems, many 
of which involve the law. Inability to pay for basic services such as housing, power 
and transport often turns into legal battles over tenancies, bonds and letting fees, 
debts, hire purchase repossessions and refinancing. People know little about the 
powers of debt collectors, landowners, bailiffs and police. Stresses of 
unemployment also spill over into domestic disputes, separation, custOdy and 
protection proceedings. For young people especially, demoralisation, boredom and 
high visibility may result in drug or solvent abuse, "anti-social behaviour" or 
serious offending, mental breakdown or suicide. 

1.2 Dealing with government departments is a major issue fOI the unemployed. 
People lack information and support to pursue their rights to benefits or work, 
obtain access to their files, know what information departments can legally 
demand, take action against discrimination or complain about departmental 
actions or attitudes. 

1.3 Community based programmes, especially Unemployed Workers Rights Centres, 
are vital for providing legal information and advice to the unemployed on a wide 
range of problems. The decision by government to reduce funding to the 
U.W.RC.s Was considered a short-sighted move which will remove an essential 
legal service to the unemployed. 

2. Workers Collectives 

2.1 Workers collectives were welcomed as positive responses to unemployment and 
worker dissatisfaction, especially amongst Maori communities. Access to basic 
legal information is needed, to ensure that people know the benefits and 
implications of all aspects of these developments. 
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3, Pa{d Workers 

3.1 For most people in paid employment, attending court hearings as withesses, 
defendants, land·holders, parents or jurors, means time off work, loss of wages 
and often draws employer hostility. It was suggested that workers should be 
granted paid leave for attending court. 

3.2 Many unions do not enjoy ready access to advice from trained staff lawyers, and 
cannot afford private lawyers. Their workers have very few legal resources 
available on areas like maternity leave, discrimination, and interpretation of 
awards written in legal jargon. 

3.S Basic legal training was sought for unionists, delegates, workers and those 
involved in employment programmes. It was suggested that the new Trade Union 
Education Authority shoUld incorporate basic legal education into its programme. 

7. ELDERLY 

1. Legal information 

1.1 The elderly lack basic information on matters of particular concern, such as 
benefits, powers of the health system, powers of attorney, mortgages, investments, 
tax, wills and estates, and their position when their partner becomes incapacitated 
or incompetent. Advice at an early stage was seen as essential to pre-empt serious 
legal problems. 

1.2 Visits to lawyers are often confusing, intimidating, and costly for elderly people 
who are dependent on limited income and savings. Those lacking mobility, 
especially the housebound elderly, have increasing difficulty nnding lawyers who 
",111 do house-I.~lls. Since .funding was withdrawn for field officers for the elderly, 
there have been '.~O outreach services available to prOvide legal information, advice 
or contact with lawyers. 

1.3 It was felt that many lawyers of elderly people who are institutionalised, immobile 
or mentally incapacitated are unaccountable. Where the aged are unable or 
unwilling to challenge a lawyer, and have no family whom they will ask to do so, 
there is no safeguard over the quality of service they .are being given. This is 
espedaUy difficult where the lawyer holds a power of attomey, and controls their 
investments. When elderly people raised questions about lawyer's practices or 
fees, they felt they were treated in a patronising or disbelieving way. 

2. Legal aid 

2.1 The elderly are largely unaware of the existence of civil legal aid, and many 
problems fall outSide its scope. A typical situation brought to our notice involved 
an elderly person who wanted to challenge a partner's will, but was distraught, 
destitute and overwhelmed by the thought of taking her own family to court. Even 
if ahe had been aware of her right to challenge the will, the fear of large lawyer's 
fees and of the law itself would have deterred her from taking the matter any 
further. It was strongly felt that legal aid should be available as of right to people 
with no income other than National Superannuation, or other age-related means­
tested benefits. 

3, Town Planning 

3.1 Town planning and land use proposals often affect the elderly and their properties! 
but they do not know their rights in such situations. Even if they do attend a 
councilor planning hearing, elderly people are easily deterred from taking an 
active part. by their lack of Jegal knowledge and the intimidating nature of the 
proceedings. 
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4. Eldedy in Institutions 
4.1 Protection of the rights of elderly people in institutions was seen as haphazard and 

ineffective. While many places treat the elderly well, others do not and the 
residents are powerless to. take action to protect themselves. Some independent 
monitoring was sought, with the power to take legal action on behalf of the elderly 
against those who mistreat them. 

4.2 Residents in institutions were also seen to lack information about the rights of the 
administrators to manage their affairs, deduct money directly from their benefits, 
order them to undertake medication or treatment, discuss their affairs with 
relatives, provide basic comforts, or evict them. It was suggested that a positive 
obligation should be placed on management to provide cle"r and simple 
information to all residents about their basic rights within the institution. 

8. PSYCHIATRIC PATIENTS 
1. Access to Lawyers 

"Although there is no group more ill need of legal services, in fact no group 
receives less." 

1.1. Detention in a psychiatric institution involves an extraordinary loss of human 
rights for an indefinite period, with no regular access to independent review. 
Sometimes this exceeds the loss of rights by prisoners. Restrictions include control 
over personal liberty; consent to treatment; propertyi drivers' licence; mail and 
communication; visiting; and compulsory treatment in hospital and in the 
community. 

1.2 The Mental Health Foundation told us of their recent study of civil committal 
proceedings, carried out jointly with the Victoria University Institute of 
Criminology. This showed that only 2 of 207 patients subject to civil committal 
applications during a 12 week period were represented at hearings, both at 
Carrington. Over the longer term they found that less than 10 percent of patients at 
Carrington were represented, despite the role of the Patients' Affairs Office to 
arnmge a lawyer at a committal hearing if the patient wants one. No lawyer has 
attended a civil committal hearing at Tokanui or Kingseat hospitals in many years. 
In cases where patients do have a private lawyer and psychiatrist, the hospital may 
agree to alternative placements outside the institution. Those without lawyers are 
therefore seriously disadvantaged. 

1.3 Many barriers which prevent access by patients to private lawyers were 
highlighted. Often people have little education or may be intellectually 
handicapped. Their ability to communicate effectively has usually been impaired 
by their condition or medication. Often they are held in seclusion or secure 
confinement, with a number of psychiatric institutions located in rural areas. 
Communication may be censored by staff under Mental Health Act powers. When 
patients cannot contact lawyers themselves they must rely on psychiatric hospital 
staff. It was claimed that staff often do not arrange lawyers for patients even if they 
are asked, as lawyers are viewed as obstacles to the 'right decision'. 

1.4 Family members are the people most likely to organise a lawyer for someone who 
is incapacitated. But in these cases the family often favour committal, and may 
even have initiated the prOcess. By the time cases come up for review, few 
committed patients have close contact with their families, and only 19 percent in 
the Mental Health Foundation survey were married. 

"MallY committed patients know exactly what they want and communicate it very 
forcefully: thellwant out! The lawyer's role is not to decide whether their discharge 
is appropriate, but to represent Nle patient's viewpoint." 
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1.5 It was felt that most lawyers know, and want to knowr nothing about mental 
health law. They shat'e pop1.Ilar misconceptions On the nature of mental disorder 
and the infallibility of dmiciarls. Poverty makes patients unattractive clients, 
demanding of lawyers' time. Further, civil committal processes do not encourage 
lawyers' participation. 

2. Civil legal aid 

"Piltim/s 1lf~ed an infant/cd advoca!r who has legal expertise and training. They 
need not t/(~cessarily be a lawyer, but could bl? frained social workers or specially 
trained para-legals. Represetltatiol1 lIy nOH-legal representatives rrmst be allowed:' 

2.1 It became clear that although dvillegal aid is in theory available to psychiatric 
patients, it is almost never used. According to a member of the Auckland Legal Aid 
Committee, he had "never sl?en a legal aid application approved for this purpose in 
his ten years all tlte Committf!e". A specialist legal service was strongly advocated, to 
provide advice and assistance on all matters internal and external to the institution. 

2.2 The barriers to obtaining legal aid at the committai stage appear formidable. Civil 
legal aid requires a $25 down-payment. However, psychiatric patients are probably 
the poorest group in New Zealand. Their need for legal help frequently arises 
before any social welfare benefits are arranged. Most simply do not have the initial 
$25 contribution. In any case the Legal Aid Act requires applications by people of 
"unsound mind" to be made by someone else, who will sign an undertaking to pay 
the contribution. If someone has no friends, and their family is unco-operative, no 
application can be lodged. 

2.3 The patient must then establish the merits of the case before legal aid is granted. 
We were told this wvuld probably involve a medical opinion supporting the 
patient's view, and a covering letter from a lawyer. This puts an impossible burden 
on the patient. Psychiatrists are unwilling even to examine another doctor's 
patient, let alone testify against each other. Indeed, it is unethical for doctors in the 
same hospital to publicly contradict each other. In addition, the patient faces the 
problem of contacting and paying a lawyer for this initial stage, as legal aid is not 
available for advice only. 

2.4 Calling the situation of psychiatric patients "civil" was seen as misleading, as their 
basic liperty is at stake. Often they are detained in prison conditions, like Oakley 
Hospital or Lake Alice Maximum Security Unit, for many years. The right of 
patients to prompt and skilled legal services was seen to equal that of defendants 
facing imprisonment under the Criminal Justice Ad. 

2.5 Legal assistance for review proceedings, and for matters internal to the institution, 
was seen as indispensable. In 1983 the Access to Law report rejected demands for a 
legal advice scheme which extended to cover liberty issues.13 They claimed that 
complaints procedures already exist, and that visiting lawyers need to maintain 
good relations with institution staff. This rationale drew angry condemnation. 

"1 find it difficuIt to comment on those recommendafions in a restrailled way. ,. 
Tlte effect of the rl?commendations is that lawyers may get involved in peripheral 
matters Stich as property and family issues (although malty patients have neither 
pl'operty 1101' family> but should not gct involved in issues of most importance to 
patients such as their libl?rfy interests. As to current compl'lillts mechanisms, it is 
common kftowledge tllat tlley al'e elltirely itladequafl? Tlte Oakely Committee of 
Inquiry said so ill as many words." 
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3. Legal advice 

3.1 Psychiatric patients' needs also extend to more general legal advice. Their poverty, 
and its consequences create a special need for general legal assistance to 
psychiatric patients. Although they are eligible for sickness benefits, after 12 weeks 
that benefit is reduced to $9 it week. Patients who have ongoing commitments 
while inside the institution, such as a flat or hire purchase, are simply unable to 
pa.y them. On release, the patient is destitute. Problems of family breakdown, 
custody disputes, wills, powers of attorney, investments, tenancies or mortgages, 
other debts or commitments are common. However, although patients are denied 
the right to control these matters themselves, they have no access to free legal 
advice Or services to protect their interests. 

4. Maori and Pacific Peoples 

"'Those brought lip in Maori institutions absorb the concepts of wairua from early 
childhood and respect and understand its meaning. The llumber of Maori people 
entering mental institutions is growing and often because tlte problem is viewed 
from a Europeall viewpoint t1l1d no/ a Maori aile." 

4.1 The high number of Maori in psychiatric institutions was seen as another example 
of institutional racism. No attempts are made to involve a Maori perspective or to 
recognise mate Maori in the committal and review processes, where the lawyers, 
judges, psychiatrists and doctors involved are almost always Pakeha. Proposals for 
assessment by tohunga and recognition of taha Maori at all stages of dealing with 
Maori people in !he psychiatric process will be passed on to those carrying out the 
current review of Mental Health legislation. 

4.2 Pacific Islands people encounter serious language and communication problems, 
in addition to facing a Jack of cultural awareness at all stages of the mental health 
process. 

5. Monitoring 

5.1 The absence of effective complaints procedures and independent monitoring, 
especially of the use of E.CT., was also strongly criticised. The "Official Visitors" 
who are unpaid, ill-defined, untrained, culturally inappropriate and apPOinted at 
the discretion of the Minister, were seen as total inadequate. 

6. Review of Mental Health Laws 

6.1 The Mental Health legislation is currently under review. It seems that patients' 
rights to free legal representation at committal and review will be recognised. 
However, nO machinery appears to have been prOvided for enSuring appointment 
of trained and sensitive advocates, or for meeting patients' other legal needs, 
including internal matters. The monitoring and complaints procedure is likely to 
remain largnly discretionary and in~house. While some changes to the review 
process will reflect Maori and Pacific Islands concerns, they do not appear to have 
been addressed at any other stages of dealings with such patients. 

7. Access to Information 

7.1 Psychiatric patitmts are often denied access to the reports on which committal is 
based, so they are in no position to challenge their content. Changes to the Offkial 
Information Act wen' proposed to ensure people have the right to see their own 
records at any stage of proceedings against them, 
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9. PRISONERS 
1. Lawyers and legal aid 
1.1 The closed nature of institutions, their isolation and the cost of lawyers can make 

contacting, and maintaining contact with, lawyers almost impossible. This 
especially affects those on remand awaiting sentence or appeals, but also includes 
non-criminal matters such as child custody and access, separation, tenancy, 
accident compensation, tax and hire purchase. 

1.2 Internal disciplinary chargeA can have serious implications for those in prison. The 
point was made that under the Criminal Justice Act no person can be sentenced to 
imprisonment unless they have had the opportunity of legal representation! 
induding legal aid. As disciplinary hearings can effectively impose an additional 
term of imprisonment through loss of remission or refusal of a parole hearing, it 
was felt that the same right to representation must apply. There was a strong plea 
for state funded legal assistance for all inmates appearing before a Prison or Parole 
Board or any more informal proceedings. 

"The present law on internal disciplinary charges is farcical. AllY defendant is 
adjudged gllilty unless he call prove himself innocenf. He is dellied leg/II advice 
and cannot be represented by a lawyer. Further if witnesses are not available at the 
time of hearing they simply do /lot appear and the charge is heard without them. In 
all cases the inmate does not get a fair hearing." 

1.3 Delays in hearing appeals also drew criticism. People may serve a part, or even all, 
of their sentence before their appeal is heard. As there is. no way to compensate for 
time spent in custody when an appeal succeeds,. it was felt t:tat legal advice, 
approval of legal aid and appeal hearings should be accorded priority. 

"People in my position are being charged and, unable to afford lawyers, granted 
legal aid, tilen either pleading guilty or convicted on various charges and 
sentenced heavily. Then we have it pointed out to us we may appeal. We do so and 
apply for legal represetltatiQll. However now the real problems start. The Appeal 
COllrt in their wisdom decline tis legal representation and whilst realiSing that 
their world Of $68,000 salaries is far removed from our world of poverty and 
unemployment and that they can never be acutely aware of our real situation is not 
much recompense to us. 

However they, as no doubt required, order us to make written submissiofls to 
support our appeals. Very nice Of them except when one considers many of us do 
not speak fluent English, maybe unable to read or write, may have lower than 
average intelligence and of courSe but flat least that none of us have the benefit of 
legal training and our written submissions may carry 110 weight in law and may be 
far from the real issues that only a lawyer would be aware of. So in fact our 
submissions may be quile worthless. 

We then post off ollr submissions in the allotted time. However, once again we 
are confronled by what we feel an injustice, the court does flat acknowledge receipt 
of the submissions so we never know if they are received. Then in due time we are 
notified that our appeals are quashed. f{owev'Ir once again another injllstice. We 
are not given a copy of the judgment. One of my friends . •. in writing and asking 
for the }:udl)11!ent was il':~mned that thel'e was IlO judgment. So 01/e may feel 

• jltstified in sllspecting that ollr appeals are never heard, and that what appears to 
be a fomlalily in refusing legal aid for appeals against selltence, is in fact a refusal 
for a fair hcaritlg . .. or perhaps an avenue that can be effectively blocked without 
ramifications, thus saving the State motley paid to a lawyer. 

We have illiterate men ordered to write, laymen asked fa be lawyers, those of 
limited intelligence expected to become intelligent for the duration of writing 
submissions and a completely hostile attitude fa cOllvicted men. Any government 
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office or prilJate business acknowledges receipt of mail, and the Appeal Court sees 
fit to only mass produce replies with 1/0 room set aside to insert the appellant's 
name when his appeal has failed. With justification this is felt to be an unjust 
procedure geared against those without money and would perhaps remind some 
people of articles written abom Russia. However this is New Zealand and whilst 
there is a large difference b"twl~en chauffeur driven judges eaming more than the 
Prime Minfllter and, people such as.r at the bottom of tile social scale, this cannot be 
justification for the judiciary to wipe the poor. After all ollrs is a countn) of equal 
opportunity. 

1 have asked a friend fa help me write this letter to voice my dismay at this 
intolerable situation in the hope that you may assist we who find ourselves in this 
predicament, I'm sure these things are not widely known . .. I for one and I know of 
oOrers will pursue- litis matter until we are treated Justly and itt accordance with 
the Jaw." 

2. Priority needs 

2.1 The majority of those in prisonH are Maori. For them, the inaccessibility of legal 
services is combined with the mono-culturalism of the prison, lawyers and legal 
system. Pacific blands inmates face similar cultural alienation. They also lack 
advice and information about their cases, internal matters, family and other 
external problems and the law affecting their release. 

2.2 Information regarding options on release, parole and community care are also 
inadequate, and axe urgently needed by inmates in light of the new Criminal 
Justice Act, It was felt that the funding allocation to community based 
rehabilitation services should better reflect the fact that half the prison population 
is Maori, to provide a time for adjustment and to rediscover their rights and 
obligations to whanau, hapu or iwi after release. 

2.3 Women on rema:'1d and under sentence frequently face traumatic struggles to 
retain custody of their children. The emotional stress of isolation and 
powerlessness are combined with ignorance of her rights, and absence of legal 
help, Similar problems face young women who bear children while in prison, who 
often face heavy pressure over fostering. On release, there often follows a battle 
for the return of the child and very few women know where to tum for legal 
advice or support. There was further concern that women in prisons, borstals, 
remand homes, and other institutions lack avenues for independent inquiries into 
grievances such as abuse and harassment. 

3. Other concerns 

"Through my experiences, both within and outside the limits of the law, I firmly 
believe that there is a large number of Maori people confined ill penal institutions, 
throughout this country, solely becauje they lack knowledge of the law and their 
basic rights as individuals. Many dOll't know that they have any rights until they 
are incarcerated. Most Of my OWII kllowledge of the law was taught to me by other 
inmates." 

3.1 Time in prison was identified as an ideal opportunity for basic legal education, 
especially on areas like housing, tenancy, consumer, and Maori land. 

3.2 Inmates ei<pressed concern that their families need urgent leg'll advice but rarely 
know where to turn. 
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10. PACIFIC PEOPLES 

Financial resources should be made available to eusttre adequate Pacific Island 
consultation ill appropriate are(/s of legal services, to identify Pacific Island people 
and to put together a programme incorporating a community education package 
about. the law. Present strtlctures mllst alter to enable consistency with cultural 
componenfs at/a 10 see that tlte commtmity's commitment to tlte task is acted Ort, 
rather :1wll treated with tokenism, 

1. Legal information 
1.1 There is a severe lack of knowledge and information about the law in general, and 

especially about rights under employment, housing, hire purchase, and the Race 
Relations Ad. Funding. was seen as essential for Pacific Islands communities to 
teach their own people about their rights, legal services, and how to deal with the 
legal system. 

1.2 Pacific Islands communities were strongly in support of having their ovm 
members trained as para-legal workers to provide information, advice, assistance 
and contact with formal legal services. 

1.3 There was support for community law centres which link legal and other support 
services to be available throughout the country. Involvement by more Pacific: 
Islands people in mMagement and staffing of centres was encouraged. The 
possibility of a spedaih.+ law centre dealing with matters affecting Pacific people, 
especially immigration, Jlso drew support. 

2. Police 
2.1 There was serious concern that Pacific people are not adequately informed of their 

rights in their own languages at point of arrest. It was suggested that police should 
be required to first contact someone from the Pacific Islands community before 
processing, who should be present at any questioning of Pacific Islands people. 
This was considered essential in all immigration cases. 

3. Immigration 
3.1 Information and advice in the immigration area are vital. It was felt that many 

problems and misunderstandings could be dealt with at an early stage, if legal 
resources and information were available in appropriate formats and languages. 
This would help the families of those whose members wish to come to this 
country, and those whose relations are subject to immigration proceedings. 

3.2 There was concern that Pacific Islands people ate exploited by some lawyers in 
immigration ca~es. Some kind ot specialist service was supported, along with an 
extension of legal aid to ensure it was available, in practice, to those facing 
immigration and deportation hearings. 

3.3 The practice of arresting people facing immigration appeals when they report to 
the police station was condemned. People facing aaest for immigration charges 
were seen as having a priority need for culturally sensitive legal advice, and for 
independent, trained interpreters. This applies at all stages of immigration 
proceedings, from the time of questioning and search, at the police station, in court 
and at the airport. 

4. Lawyers 
4.1 Communication problems with lawyers frequently arise because of language, 

cultural and cost barriers. More Pacific Islands lawyers, who would be responsible 
to their communities, were considered essential to overcome language and culture 
barriers. 
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4.2 There was general disenchantment with legal aid and duty solicitors, who were 
seen as unhelpful and of no benefit to the clients. Lawyers were critidsed as 
insensitive to language and cultural needs, appearing disinterested in taking the 
cases, and spending insufficient time on cases. Information about legal aid is not 
widely advertised or readily avaHable in languages and forms which Pacific people 
can understand, Many P"dfk people are apparently not aWare that duty solicitors 
or legal aid exist, Or of the difference between civil and cdminallegal aid. 

5. CoUtts 

"This goes ngait/st the grain of Pacific Island support systems where family and 
relations acco1llptuty whae'Ver through especially difficult situations e.g. cOllrt 
appearances." 

5.1 The New Zealand Court system is seen as alienating and threatening, in which 
Padfic Islands people are unfairly disadvantaged. The procedures are culturally 
alien, especially by isolating people front family and community support. 
Mispronunciation of names is seen as both offensive and the cause of added stress 
imd injustice. There is no appropriate information available for Pacific people on 
procedures in court. More full time interpreters, and court workers who can liaise 
between the family, lawyers, and court, are needed. They are essential for all 
stages of the court process, and in all courts. Acknowledgment was sought of more 
appropriate cultural ways of handling offending within Pacific Islands community 
groups. 

"More confidence is in a group of consultnnts or a collective, who have some 
knowledge of the person or their families' backgrotuld which could !/flUe led to the 
sitllation:' 

5.2: Sentences bearing no relation to the causes of situations, were seen to reflect 
Judges' lack of \.lnderstanding of Pacific peoples' cultural backgrounds. 

"We think that the wall most sentencing altd court proceedings are reported 
llegatit1eiy awl a lot of Ollr negative image comes from especially the negative 
reporting (If pef(l/ cases which only adds to stafisticnl counting of Pacific Islands 
offellders." 

5.3 The media were accused of creating negative images of Pacific Islands people. 
Hearing mOre {ases in the absence of media, and more responsible reporting, were 
advocated. 

6. Prison 
6.1 More involvement by Pacific Island communities in prison programmes was 

supported to provide support and cultural input to Padfic Islands prisoners. There 
was concern over the lack of multi-lingual information on prison procedures and 
release programmes. 
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E. LAWYERS, COURTS AND ACCESS TO JUSTICE 

Dismantling the srructural barriers which deny access to justice is integral to any 
effective review of legal services. This section of the report identifies these barriers, and 
advocates changes which will benefit both the consumers and the process of justice itself. 

1. LAWYERS 

1. Access to Lawyers 

"Going into a solicitor's officI! people are immediately confronted with symbols of 
power and prestige and plushness, almost universally associated with solicitors, 
The trappings of law Offices, desk and seating arrangements, reception facilities 
and the demeanour Of staff, while intended to reinforce prestige and evoke 
confidence all the client's part, apart from raising the costs of the service itself, 
tend to alienate or disfallce lawyers, and the law, from their clients, especially 
their poorer clients," 

1.1 The failings attributed to lawyers go far beyond the problem of cost, and we 
believe will only be resolved by major changes within the legal profession itself, 
and in the processes which create dependency on lawyers. Criticisms made to us 
include pre-occupation with profit, reputation and status; lack of commitment to 
justice; inability to relate to human realities of other classes and cultures; ignorance 
and disinterest in cases which are unattractive and financially unrewarding, such 
as immigration, tenancy, mental health, children's rights and domestic violence; 
elitist and patrOnising attitudes to women, Maori, Pacific people and non­
professionals generally; gross cultural insensitivity and arrogance; basic failure to 
communicate; use of technical legal jargon which excludes Jay clients from 
understanding and taking control; plush offices which make commercial clients 
comfortable, and ordinary people uncomfortable; restricted opening hours causing 
serious inconvenience to workers and rural dwellersi unavailability in 
emergencies; and lack of child care facilities and flexibility to meet women's needs. 

"There is anger that while nmning a /I closed shop" lawyers provide such a bad and 
at times tlOlI-existent service in some llI'eas. Getting representation in court is 
particularly difficult in provincial and rural areas." 

"Tlce legal profession !zas dominated access to information for far too long and 
give1l limited services to the community." 

1.2 The legal profession's monopoly as the exclusive intermedIaries between people 
and the law was denounced as making people dependent on a small elite of 
predominantly Pakeha male lawyers. Vested with this power and responsibility, 
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those lawyers were accused of being neither interested, willing, nor competent to 
serve the needs of those forced to rely on them. 

"Money is seen as being the main motivating factor for many lawyers with justice 
for the client coming a poor second. The fact that "lawyers cost more than Jines" 
means that ma.ny people have 110 choice about defending a case." 

1.3 People dearly viewed justice as a commOdity to be bought, with fear of crippling 
costs deterring people from approaching a lawyer. Unwillingness of lawyers to 
discuss likely fees and explain their bills, appeared to increase suspicion that 
people were being 'ripped off', A guide to acceptable fees, and more effective 
monitoring of charges, were sought from the Law Society. 

liThe feeling oj approaching a solicitor should not be olle oj '/tow much will this 
cost me?' Rather, it should be on the basis of '/tow can I have this solicitor ]lelp 
me?' " 

1.4 Lawyers' attitudes, offices and ways of working were seen as alien and alienating, 
especially to Maori and Pacific people. This brought a strong call for mOre Maori 
and Pacific Islands lawyers, and greater accountability among many of those now 
in practice. Subsidies for lawyers based in uneconomic locations and communities 
were proposed, to encourage Maori lawyers to return to their communities. 
Changes were also advocated to entry criteria for law school and to course content 
to recognise special Maori needs and skills. We support both those proposals. 

2. Training 
2.1 Training of lawyers was seen as an academic process where they "are socialised 

into regarding clienis more as objects than equals", A shift of emphasis in training for 
lawyers was sought, to increase their social and cultural sensitivity, and their 
ability to understand and respond to the human questions they will encounter in 
practice. We share this concern, and propose the follm"ling steps towards achieving 
this: 

(a) All la.w students should be required to spend time with a community based 
legal programme, such as the proposed Legal Services Centres, Public 
Advocates, specialist legal services or legal wananga. For Maori, Pacific 
IslandS or other students this may involve time spent aSSisting their 
communities. 

(b) CompUlsory training in negotiation, mediation and communication skills, 
(c) Practice at 'problem solving', integrating the practical, cultural and diverse 

legal dimensions of fact situations, 
Cd) Incorporation of the Maori aspects of all legal subjects, including land, wills 

and succession, family law, criroinallaw, planning and environmental law. 
(e) po, course in te tikanga Maori must become compulsQry for all potential 

la""yers before admission to the bar, especially given the imminent 
introduction of te teo Maori to court proceedings. A dispensation would be 
provided for those who have taken a course in Maori in their 'law 
intermediate' year. Such courses should also be roade available to present 
members of the profession and judiciary. 

(f) Law professionals should include a segment On legal services to ensure that 
lawyer~ are familiar with the range of services available. 

2.2 Specialist post admission training should be provided, including: 
(a) Training courses for lawyers on how to deal senSitively with issues such as 

rape, incest, sexual abuse, children and family law. Lawyers intending to 
work in these areas should undergo training in working with and 
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understanding children, young people and family dynamics within diverse 
cultural contexts. This should be an extra part of the degree, law professionals 
or post-graduate training. As almost 88 percent of civil legal aid clients are 
women,1'> we propose that participation in such a course should be required 
before lawyers are able to undertake civil legal aid or work as Child 
Advocates. 

(b) Spedalist courses and certificates should be offered to lawyers and non­
lawyers in areaS such as family law, mediation, and Maori land. 

2.3 We propose that nlllawyers should be required to complete a course in te tikanga 
Maori before undertaking any state funded legal aid work. 

3. Accountability 

"While the New Zealand Law Societ)! bas been rvilli/zg to respolld to issues 
affecling the interests of practitioners,... it is seldom that thc)! take up the 
interests of clients:' 

3.1 The legaJ profession was seen as totally unaccountable to those Who are made 
dependent on it. Greater consumer involvement at aU levels of Law Society policy 
(lnd decision making was demanded, especially in the areaS of fees, ethics and 
discipline. It was feU that the institutions engaged in law-Law Society, lawyers, 
Justice Department-should take greater responsibility for de-mystifying the law. 

"While milch of the profession is near the top of the social heap alld therefore a 
beneficiary of tlze System, lawyers are not solely responsible for the social ills 
which make tIzeir services necessary in the criminal law process. Society as a whole 
mllst take respol/sibility for a properly funded legal service, insfead of throwmg a 
disproportionate burdett OT! the legal professiotl." 

3.2 Overall, people had little faith that lawyers would ever be able or willing to 
adequately provide for those currently denied access to justice. Nor did they feeJ 
that such a duty should fall solely on the legal profession. However, it was made 
very dear that if lawyers are unable to meet peoples' needs, they cannot expect to 
continue enjoying their monopoly over legal services. 

2. CRIMINAL COURTS 
1. The Court Experience 
1.1 Most comments on the comts related to criminal proceedings. However, we 

believe th.lt many comments apply equally to the civil jurisdiction. 

"Ill total tlte cOllrt system tellds to denigrate and alienate rather thalt elevate the 
/tul/Iarmess of those who are compelled to attelld court Itearings. The system is 
bizarre to the uninitiated, merciless to those who are culturally different and 
demetming to aI/ but the most hardy." 

1.2 The court experience WaS overwhelmingly seen as negative, dehumanising and 
counter-productive. 

51g4 

"Courls are where tfle Police take their packages. All the relatives altd friends are 
wt'lcome to attellt! bllt /IIust keep quiet or cry quietly. The fJolice, the judge and the 
lawyers are tile only OHl~S allowed to speak. 

In comes the Judge alld ill front of him are six more baskets full of paper. The 
papers are dOlle up in {!Undies about twenty bundles to Ille basket, with a label on 
tlte olltside of each bundle. The COllrt Clerk j'Fi~ks up a b1l11dle, reads the label and 
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UF' comes a package delit'ered by tlte police (which is recognised by a relative or a 
friend at the back as a person they once knew). The bundle is opened, the Court 
Clerk reads out what's on the inside, the package says "guilty". This is the only 
word that he or she is allowed to say that is going to be beiieved. The Judge says 
"you are cOl/vieti'd", pronounces punishment or tells the package to come back for 
punishment. 

The Clerk picks up tl/e next bundle and so it goes on. This is really a facto11} that 
tin/InS out convictions or maybe its II place where the police come to get their 
blessing for the previolls night's/day's work. But like any production line it has its 
hh'cllps. Tltese hiccups occur whl!tl a packagL~/person occasionally mutters 1/110/' 
guilt!!'. It's really a total nuisance and wltat it really means is that tlte police must 
come awl git'!! the judge tIJe information they couldn't give him today. When the 
Judge has got tilat, he will block his ears, wait until the lawyer shilts up, say III find 
YOIl guilty, you are cotlvicted", prOllOlI1lCf! punishment or tell the package/persall 
to come back for ptmisltment." 

1.3 People felt totally confused and degraded by the impersonal nature and almost 
indecent haste of court proceedings. 

"Tht' Court enviromneut itself, particularly in the criminal jurisdiction, is often 
,:old alld hostile. Tfle fadUties are bad and over-crowded, witlt people "herded illto 
cOllrts". It is rushed and confusing, leaving people numbed. There is a gellerallaek 
of IIm/erstanding of What's happening or ltow to find out, with a lack of statf 
tlraulld to explain procedures. The st11lctllre and staff are impersonal, intimidating 
find insensitive. The physical layout of the COllrt is inappropriate and off-putting. 
The formal langllage and jargon is unintelligible and increases lack of 
understanding. Tfle dock should be done away with as it is an indignity. The 
practice of seating the defendant next to police or prison officer is not necessary 
mi/ess the person is sufficiently dangerous. The elevated seating of judges and 
amale bench lowers the malla of the defelldant. The pomp, wigs and gowns are 
(lutdated al/d inconsistent with bi-cultural society. Tlte facilities are bad and over­
crowded, witlt people "herded into eourts/' 

1.4 There was strong condemnation of a perceived assumption of guilt, in place of the 
presumption of innocence. Those who plead not gUilty felt they were often treated 
as if they were trying to subvert the justice system. 

"Guilty pleas are too readily obtained in the courts. Too often a guilty plea is 
I'lltered beeallse it is expedient . .. As a result, some accused persons end up in 
prisoll because th!!y have pleaded guilty to something which they have /lot done, 
either becallse the!! had been advised or even coerced into doing so by officers of 
the court, slIch as the police or solicitors, or because they do not wish to nark on 
tlzt'fr mates." 

"'[he majority of rules atld the procedural requirements affecting the operation of a 
cOllrt mom are geared to suit the interests and cOl/veniellce of judges and lawyers 
alike. Reverence for the law dearly predominates over reverence for people." 

1.5 There was an overwhelming impreSSion that the court was organised to meet the 
needs of the lawyers, Judges and police, and with the defendant a rather irrelevant 
by-stander. The familiarity and in-house jokes between prosecution, defence, 
Judge and court staff were seen to emphasise the bias of the process. 

"It is very autl/oritarian a/ld patro1lising where the Judge sits above; the lawyers 
hatl !! their back OIL the offellder. The present system is so impersonal and 

40 



l threa. teuing that P.t peopit' hate the court system so much that it doesn't really 
Ltter what they should learn from their punishment." 

1.6 The court layout was criticised as culturally insensitive, by isolating people from 
their support at <1 time when it is most needed. Its intimidating effect was seen as 
largely responsible for peoples' sense of powerlessness, and compliance with the 
court's expedation that they will plead guilty. 

"The way lhe court is set tip giues advantage to fire police and lawyers rather than 
the person appearing. The defendant has to stand atolle in the box without support 
wheu he/she needs it most." 

"There have been cases where people huv/! missed out Of! appearing because they 
don't recogttise their names when mispronounced. Consequently they hang around 
all day alld thell if they don't ask and quite (lften are embarrassed /0, Ihey go away 
and call be chased by a warrant of arrest!" 

1.7 The present court system was seen as "racist and glaringly mono-cultural", making 
no attempt to l~cognise that Maori are different, even given their high proportion 
before the courts. Pacific people felt the same. Lack of cultural sensitivity and basic 
courtesy by court staff was seen as exemplified in the constant failure, and at times 
refusal, to pronounce peoples' names correctly. An immediate policy of affirmative 
action was proposed to employ more women and members of diverse cultural 
groups within the court system and Justice Department. Specially trained people 
were seen as vital to bridge the communication gap between court staff, Judges, 
clients and professionals. This was of particular concern to Pacific Islands 
communities. We support these proposals. 

1.8 Skilled interpreters are needed for all languages, rather than just using bi-lingual 
people. Appointment of Maori interpreters must be on the recommendation of 
their community. 

1.9 The lack of any effective court organisation means parties, witnesses and 
supIJorters are often forced to wait most of the day. Delays and remands are 
stressful, time consuming and expensive to all. People often suffer loss of income, 
by being required to take another day off work, and travel back to court. There 
were many requests for timetabling of cases, and court sittings in the evening and 
on weekends. They also felt that criminal cases which are unable to proceed 
should be dismissed, unless they involve serious offences. Reopening of rural 
courthouses or use of other facilities were seen as essential to enSUre that courts 
are within the reach of local people. We endorse these suggestions. 

"They don't know about people's backgrounds alld just rely on bits of paper alld 
tlwkc- a sentence which affecls their life forever!" 

1.10 D(!spite changes to the Criminal Justice Act ptlople and their communities still feel 
powerless to take an effective part in determining an appropriate sentence. There 
waS also concern over wide variations and inconsistency in sentencing. We 
re.rommend that Judges take positive initiatives to remedy this. 

"When 1 was sentenced 1 had read my probation report and was asked by the 
presiding judge if 1 had anything to say. 1 was unrepresented by a solicitor alld 
although there were many things I wall ted to say I could lIot pllt tlte words 
togetlter properly and decided to wait uulil I heard what the jUdge had said. I 
thought 1 may be able to answer what the Jt/dge said but that was 1I0t the case. 
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There are stJme things 1 think tllal judge should have been aware of before 
sentence . .. " 

1.11 We consider it a right for Maori, as for everyone else, to be judged by their peers, 
and favour the enlargement of the Maori element of the jury rolls to ensure that 
Maori jurors are as well represented in the courts as are Maori accused. 

"We have observed that tlte Crown prosecutor nearly always clzallenges Maoris, 
acting in II way that disadvantages Maori accused. If a lawyer chal/enges a 
potential juror, the reason for the challenge should be stated in open court. 
Although we realise that fev.' pro8t'clIting lawyers will adm;! to ethnic or racial 
bias intlze empanefling proct'dllres, we 11eed greater safeglVtds for Maori accused 
titan the present system allows." 

"There is doubt, even amongst the legal professioll, of exactly how judges, both in 
tile District and High Courts are appoillted and lhis should be clarified. The public 
sometimes pen'eir>es the appointment of judges as another part of the "old .boys" 
network and tiS being both sexist and racist. Mmty judges have little or no 
knowledge of Maori alld Pacific Island cultures, and the methods within those 
CIt/tures of hearing and treating an Offender." 

1.12 Serious concern that many Judges are socially and culturally insensitive, and 
lacking in communication skills was intensified by the feeling that Judges are 
totally unaccountable. The effect appears to be an increasing disregard and at 
times contempt for the courtS. A more open process of appointment was sought, 
where people were selected for their special skills to understand and relate to those 
appearing in court and their communities. Special care should be taken to appoint 
appropriate judges on nua! circuits. With increased community participation under 
the Criminal Justice Act 1985, and the advent of the Maori Language Bill 1986, we 
strongly recommend that bi-lingualism and specialist training become a pre­
requisite for judicial appointments at all levels. This should result in more Maori 
.lnd Pacific Islands and women judges being appointed, including some on a part­
time basis. Participation in regular exposure programmes and refresher courses is 
also essential. 

3. CRIMINAL LAWS 

1. Restructuring minor offences 

1.1 Many, if not most, of the above concerns cannot be remedied within the current 
framework of the formal courts and legal profession. Further, the overload on 
courts and legal services will continue to increase along with the number of arrests. 
Pressures to clear this backlog can only further diminish the quality of justice 
people receive, by providing less time for each case, overcrowded facilities and 
inadequate services. Ironically, a mOre thorough legal service may contribute to 
this by slowing the process down, as each case is given deeper consideration. We 
believe the answer cannot lie in merely pouring more money into negative funding 
to build more courthouses and employ more Judges. Nor will more efficient 
organisation through scheduling caSes and extending COUrt hours provide any 
mote than short-term, superficial relief. 

1.2 We are convinced that access to justice can only be attained through significant 
structural changes, diverting many of the cases currently brought before the formal 
courts to a more constructive and appropriate forum. 

1.3 We advocate a combination of repealing certain trivial offences, use of a notice of 
offence in place of arrest in minor cases, and the development of culturally 
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appropriate community resolution processes. This would then reserve the formal 
court process and legal services for serious cases of criminal misconduct. For those 
cases which remain in the formal courts, more time for each case; significant 
changes to procedures, layout, language and servicesj the appointment of more 
appropriate and trained personnel; and greater encouragement of community 
participation should alleviate at least some of the major points of concern. 

2. Impact of minor offences on legal services 

"In the past, and still at present tllere are offences ott tlte statute books which have 
been used ta justify appreltellsion by the police. Tltere are statute book trivia which 
are neither preventative nor conducive to improving standards of behaviour in tile 
young. Charges of llsing olJsceIIe language are a case in poil1t. A number of young 
people pointed alit that language IIsage is rapidly changing, 1lowadays we hear the 
coarsest and most explicit fOtlr letter words on radio/television and movies. Even 
toddlers, infanis hear thelll and use tI/em, sometimes to the amusement of their 
families, but ill the presence Of a police officer, as likely as not it will result in II 
court appearance. The long term effect of this sort of trivial prosect/tiort may well 
be opposite to what was hoped for, all alienatioll of the young person from 'proper' 
society, from the law and fronl the officers of law enfonement." 

2.1 Arrest and conviction for trivial offences was condemned as counter-productive 
and wasteful of resources. Matters such as insulting language, disorderly or 
offensive behaviour are everyday occurrences throughout the country. While they 
may not be desirable activities, they are sufficiently common to make criminal 
convictions for their commission appear arbitrary and unjustifiable. Arrest, 
processing at the pOlice station, the court appearance and sentencing require a 
major commitment of police, duty soHcito!' and court resources. We believe this is 
simply not justifiable when viewed from the perspective of any of the participants 
in this process. 

2.2 For the police, this involves a Significant input from personnel on the street and in 
the police station. Selective enforcement in highly policed areas was seen to 
damage relations with police, and fuel accusations or racism and harassment. At a 
time when police resources are stretd.led to deal with serious and violent crime, 
and demands are being made for more staff, it seems untenable for much needed 
resources to be devoted to such trivial and unproductive tasks. 

2.3 The ove:rload on duty solicitors is intensified by the number of people appearing 
on petty charges after overnight arrests. Their role is usually limited to entering 
guilty pleas and brief pleas in mitigation, due to the widely acknowledged futility 
of pleading 'not guilty'. 

2.4 The bact-dog in the District Court is compounded by the presence of these cases 
which draw the routine response of a conviction, fine, and order for court costs. It 
was commented that the 'rapid-fire' procedure does nothing to foster respect for 
the court or the justice process in generaL 

2.5 For the arrested person, such a charge involves time spent in police custody, often 
until the early hours of the morningi time away from work to appear in court the 
next morning; and perhaps travel some distance to the court. There is no point in 
hiring a private lawyer to defend them, or to make a mitigation plea, as virtually 
everyone on these charges will be fined less than $300 when they are convicted,I6 
There is also little point in pleading not guilty, bel:ause the cost of a lawyer and 
taking Mother day off work would amount to far more than the nne. There is little 
point in applying for legal aid in public order cases, as 47 percent who do apply 
have itrefused,l7 As a result, as the Access to the Law discussion paper reported, 
80 percent of those appearing on public order charges are unrepresented,IS and the 
vast majority plead guilty. 
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2.6 It was pointed out that many young people accumulate lengthy records comprised 
largely of trivial public order matters. In addition, people quite often face charges 
such as obstruction, resisting arrest or assault resulting from their reaction to arrest 
on those minor charges. This places further unnecessary stress on legal resources, 
and we believe produces only negative results. It was made dear to us that if 
lifestyle or other problems are causing such behaviour, processing them through 
the District Court will make no contribution to finrling a solution. 

1.7 The end result of arrests on these charges is an acquittall'ate of about 10 percent. 
Anothl'r 15 percent will be discharged without conviction or convicted and 
discharged. A total of 97 per<:{>nt of those arrested on language charges, and 92 
percent of those on public disorder charges, will be dealt with by less than a $300 
fine.19 

3. Powers of search ill minor cases 

3.1 A number of young people indicated that their major source of conflict with the 
criminal law involves search without w.1rrant for possession of cannabis. Powers 
of search without warrant are major deviations from basic human rights, intended 
to be resf..'rved for the most serious aod exceptional of circumstances. This is hard 
to justify when 85 percent of cases for cannabis possession result in a fine or less.:W 
Their apparent routine lise was seen as harassment, which undermines respect for 
the law and provokes responses which result in arrest for other offences. 

4. Rationalisation of minor criminallaws 

4.1 As a step to rationalising access to justice, we propose: 
(a) That public order {)ffences which do not involve violence be repealed. 

(b) Police should not have powers of arrest on charges under the Summary 
Offences Act. Peoples' names and details should be taken in the manner 
already provided for some offences under that Act, and an offence notice sent 
to them by registered mail. Where peopJe are arrested and bailed, they should 
not be required to appear in court to plead until at least 7 days later. Proposals 
for diversion of summary offences and young persons' cases to community 
panels are outlined below. This procedure will ensure that people have 
ad(!quate time to consider their options, and to seek out legal assistance from 
the public advocate or private lawyer if they wish to pursue their case 
through the formal courts. 

(c) Children and young people should never be arrested and detained in the 
police station. Where it is necessary for them, or an adult on Summary 
Offences matters, to be detained at a scene, contact should immediately be 
made with an appropriate community group and arrangements made for 
them to take responsibility fOl" the person concerned. 

(d) The power to search for cannabis possession should be revoked. 

4. COMMUNITY HEARINGS 

"Petty offcllt'cs such as stealing 20c, bananas, gJ'(lffiti is such a waste of time and 
mont!.1J for families and surely for the govemment. Often families have their own 
traditiOllal and cultural systems of plmisilment but what· oftelt happelts is that the 
perStrlls concerned are put through the system U/lI1cccssarily." 

1.1 People saw little benefit in merely moving existing courts onto marae or into 
community buildings. There was wide-ranging support, however, for alternative 
community-based processes to deal with minor criminal cases, and those involving 
young people. This is consistent with the trend occurring in other legal processes, 
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such as the development of Small Claims Tribunals and the new Tenancy 
Tribunals. It also provides a mOre appropriate means for implementing the newly 
introduced sentences of community care and reparation. 

1.2 The traditional processes of Maori, Pacific Islands and other ethnic groups when 
dealing with disputes and offending provide valuable models for this approach, 
and should be recognised and used as an important resource in the justice system. 
This is already recognised in the Maori Community Development Act 1975, which 
provides powers to loc\illy elected Maori Committees to deru with minor criminal 
offences. They have broad discretion on how they proceed, with the only legal 
requirement being that the person accused of an offence js given a reasonable 
chance of putting fOlward a defence. The accused person must be given the choice 
of hearings before the Maori Committee or District Court, and cannot be punished 
by both. They also have the right to demand a rehearing before the District Court. 
However, the scope of sentences available to the Maori Committees is very 
unclear, ,"lith the maximum fine being a seriously outdated $20. The procedure for 
referring cases to the Maori Committee is not set out in the Act, and is also very 
vague. The long-standing legal recognition of this process sets a clear precedent 
which we believe should be actively built upon to provide an innovative system of 
justice for all cultures and communities within the country. 

"Wilanau (lnd marae hearings are II positive and constructive alternative to the 
negative and destructive formal courts. By involving kall1natu(I they link the old 
(llId yOllng, and cater for fhe spiritual aspect Of the wilDIe being. They restore 
quality of life by promoting laha waima, tikanga, Maori Malia Tangata. We See 
tMs as II self-sufficiellcy programme to develop identity, self-esteem and self­
reliallce." 

1.3 Community hearings aim to avoid the negative effects of the present criminal 
justice system, which clearly leaves the accused, the victim and the community 
dissatisfied. Their appeal lies in their ability to focus on the factors causing an 
event, and the means of resolving it to the satisfaction of all who are affected. 
Their other benefits include mOre time spent on each case; speedier hearings; more 
effective participation and communication by all concerned in a more relaxed 
envirofl'1'lent; greater cultural sensitivity; a positive role for victims; and the 
sharing of respC"nsibiHty for making and giving effect to the decision amongst the 
offender, their family and their community. More flexible venues and times 
prOVide easier access to justice for those in rural areas and isolated townships. 
Further, they can help ruleviate the serious overload on police station, legal 
services and C & yp and District Court resources. 

1.4 We propose a system for community based hearings which we believe will be 
sufficiently consistent to ensure justice to all parties, but flexible enough to 
recognise fhe needs of the accused, the victim and their communities. We also 
believe it can provide a framework within which traditional resolution processes 
can operate, with the goal that they will ultimately be recognised as valid on their 
own account. 

1.5 In urban areas We propose that a broad-based group of community people should 
be available in each community, from whom an appropriate panel would be 
selected for any case. Those people would be nominated through bodies which are 
genuinely community-based, and should be sufficiently diverse to ensure that 
people can be effectively judged by a panel of th .... :...peers. In rural areas or specific 
ethnic communities, panels should be established through whanau, hapu and iwi, 
or other appropriate community processes. 

1.6 The panel for each case should comprise five members: two Justices of the Peace, 
from the same origin as the accused; two senior members of the accused's 
community (kuia and koro); and a young person. Both the victim and the offender 
would be consulted on the choice, and have some rights of veto. To provide a 
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sufficient pool, more Maori, Pacific Islands, women and young Justices (if the 
Peace will need to be appointed promptly. 

1.7 As this is a system which is particularly suited to young people, we recommend 
that it be available for aU proceedings affecthlg young people, not just criminal 
cases. Community hearings should also be available for all matters under the 
Summary Offences Act; traffic offences which (10 not carry imprisonment; and 
breaches of prdbation and periodic detention. 

1.8 Fe'r some, the process of accountability and reparation is a far more demanding 
pr(.lcess than a routine appearance in the District Court. For others, the opportunity 
pwvided by the process, and the absence of a stigmatising conviction, will be 
preferable. We therefore believe that people must have the choice of being brought. 
before the District Court or a community hearing. While community hearings 
should be based on mediqtiQn and healing, rather than adversarial conflicts, the 
per~on brought before them must retain the right to dispute the faCts or their 
inter.pre tati on. 

1.9 Community panels should possess formal recognition and full powers over 
decisions and penalties, without need for ratification by a District Court Judge. The 
inv'::llvement of j.P.s should assist in gaining acceptance for the process in its early 
stages, Power to impose penalties must include orders for restitution, reparation, 
community work Or fines up to specified limit. No conviction would be entered as 
a result of the hearing, and no entry would b~ made on the Wanganui computer. 
So h1ng as people have the choice of referral to a community hearing, we believe 
that those who elect to go to the District COUl't and receive a criminal conviction 
are mIt unfairly disadvantaged. 

1.10 We fe\~l that little would be achieved by only referring people to community 
hearings once they appear in court to plead. It has already been proposed that 
people (;\ccused under the Summary Offences Act should be dealt with by a form 
of offl:'nce notice, rather than arrest. It would be simple to outline in that notice the 
option of appearing in the formal court o. at a community hearing, For those 
arrested the concern is that they have the choice put to them before they are 
formally charged, as otherwise the case would have to go to court. Once the 
community hearing has been elected, a summary of the facts of the incident should 
be provided by the police involved to the liaison person responsible for the local 
community panels. 

1.11 Community hearings must not be seen as a cost-saving device, with the 
community left once more to fund programmes for fhose whom the present 
system fails. Funding must be eqUivalent to that of other informal resolution 
processes, such as Small Claims Tribunals, with part of any fines being retained to 
help cover r-:osts. Clerical services, training for panel members and legal resources 
must also be prOVided. We propose that the panels would be generally co~ 
ordinated through a liaison person at the Public Advocate's office, 

1.12 For Maori communities, this would be consistent with the trend to return to 
whanau and hapu responsibility and self~1'eliance. The base for this remains 
largely intact in rural arl:!as, However, whanau or marae hearings are more difficult 
in the urban situation where the strong whanau and hapu base are often not 
available, and where many tribal groups are present. Adaptations dearly need to 
be possible to meet varying circumstances. Some urban and rural communities are 
currently operating such hearings, under traditional whanau and hapu processes, 
through Maori Committees, or as a result of courts informally diverting cases to 
community panels. 

1.13 The approach was seen to suit Pacific Islands communities which still have strong 
traditional1inks. There was sottle doubt over how positively young peopJe would 
respond to such a11 opti,on, but the general belief was that any culturally sensitive 
altemative to the present courts would be welcomed. 

46 



5. FAMILY COURT 
1.1 The new Family Court structure has operated since 1981. Accordi.ng to the Minister 

of Justice, "Our court system is accessible to the whole community.,. The Family 
Ccmrt is required by staJute to be informal. In practice it a[SQ has an egalitarian flavour 
in keeping with Ollr New Zealand ethos. It is neither intimidating nor bureaucraric. It is 
a court in tune with the local cormlllmity and makes uSe of the resources available ill I.' . " 
that community, The position of th~ COll11sellitlg Coordinator provides this link and is a 
major rea:;Qn for the success of the Family Court,"21 

1.2 Submissions made to us iI"dicate that many, especially women, still find the 
Family Court advel'sariaI and intimidating with its formal seating, distance 
between parties and the fudge, and a larger seat for the judge. It is a setting in 
which women continue to feel powerless. Judges were criticised for being unaware 
and insensitive in matters of violence against women, and ignorant of different 
cultural backgrounds, values and family relationships. There were also criticisms 
of the refusal of many Judges to allow women, especially victims of violence, to 
have support from someone of their choice during the hearings. The failure of 
lawyers and Judges to inform them of their right to appeal, and the long and 
stressful delays caused by waiting for the same judge to be available to continue 
the case, were other common concerns. 

1.3 We urge that immediate attention be given to Family Court structures, procedures 
and values. The procedure and layout should be made truly informal, with all 
parties placed on an equal level in a non-confrontational setting where thflY are in 
a position to fully participate. There should be aright to have someone in support 
present at the hearing. The problems of women with children getting to court 
should be taken into account when al'ranging hearings, and child-care facilities 
c;hould be provided at court. Improved waiting rooms need to provide privacy and 
separate facilities for situations of domestic violence. Specific and ongoing 
specialist training is needed for judges, and more consistency of attitudes and 
interpretations of the law should apply. 

"Family Courts need to select able Padfic Island people from the communities to 
be used an counsellors-however the whole structure needs to be altered to 
accommodate Pacific Islanders and otlter perspectives to enable consistency, e.g., 
judges and training needs to reflect the clllturat component." 

1.4 Tht: Minister of Justice has also observed "However, the Family Court is an 
itlstitntion which does not necessarily reflect the multi-cultllral nature of ollr society" 
This may be all. area where some adjustment is needed to ensure that tlte court responds 
sensitively to the families of all ClIltul'es."2J. 

1.5 Views expressed to us confirm that view. We strongly recommend a whanau 
approach to matters affecting Maori children or families which would replace the 
present intimidating, individualised mono-cultural Family Court structure. 
Responsibility must be retumed to whanau or hapu to find long term solutions to 
their problems. Pacific Islands submissions indicated support for similar changes, 
in addition to restructuring the procedures and setting of the court itself. 

1.6 The Family Court counselling service has expanded rapidly under the new Family 
Court structure, and is generally viewed as successful in resolving matters out of 
court. However, it is only available for legal marriages, and excludes the over 1600 
de facto partners who make custody applications each year.n There are mixed 
feelings about the use of the counselling process, especially where women from 
v:ol~nt relationships feel coerced by Judges and lawyers to undergo counselling 
against their wishes. Access is also difficult for those in rural areas and small 
towns. 

1.7 A Maori. mediation, counselling and referral service was seen as essential to ensure 
Maori mediators and methods are used where Maori families are involved. We 
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recommend that the proposed Maori Legal Service be responsible for co­
ordinating this service. Pacific Islands communities were also critical of the use of 
Palangi JUdges, lawyers and counsellors in cases involving Pac.ific Islands families. 
We believe that active recruitment of counsellors from a variety of cultural 
backgrounds Is urgent. with preference to be given to people drawn from their 
communities rather than profession1;11 private counsellors. 

6. CHlLDREN AND YOUNG PERSONS COURTS 

"Conditions in same courts are appalling. Tlte Otahultu court is grossly 
overcrowded with young people spilling onto the streets, sitting on fences and 
footpaths. There is absolutely no privacy. Recently there was no light in the toilet, 
which mcarlt either leaving the door open or adding to the mess. Making contact 
with [(lwyers, or duty solicitors when t!tey are there, is almost impassible. 
Interview facilities do not exist. If yOlmg people don't Ilear their name called out, 
they maJJ l/fl'ue a warrant put out for their arrest or be held in the cells until help 
arrives. The bolding cells for those held overnight or remanded itt ciistady are 
atrocious. Complaints have been made, but 110 action seems to follow:' 

"Most Maori youfhs have nat had training in social graces and usually dress in 
what they feel comfortable in, i.e. sneakers, jeans, etc. They tend to slouclt and look 
down at the {loor, and this is often though of as being discourteous, instead of 
shame and discomfort. They feel let down when the deciding factor all tile fine or 
sentence was tlte rcsull of tlteirlimited vocabulary, dress and stance. Judges shOUld 
ignore tltese and COl1centrate on punishmenf to match tlte offence committed." 

1.1 All of the problems outlined with adult courts apply to Children and Young 
Persons Courts. We believe there will be no effective solution until young peoples' 
cases are taken out Ot the formal courts and placed in a more human, constructive 
community environment. 

7. SlvIALl CLAIMS TRIBUNALS 
1.1 There was general support for the extension of small claims tribunals, with wider 

scope to provide prompt justice. The Tribunal's scope should be broadened to 
include debts Once they have been acknowledged, and neighbourhood disputes. 
Use of the tribunals by business interests should be limited to one day per week, 
so its function does not become distorted into a debt CClUE/ction agency for 
businesses. A regular inflation-indexed review of the upper limit for claims is 
needed, with an increase in the current limit to $2000. 

1.2 More publicity is needed about the availabUity and procedures of small claims 
tribunals, and more guidance given in making claims. A standardised claim form 
should be produced along with easy to read instructions. 

1.3 Hearings should become more informal. Community settings and marae should be 
used. There should also be more flexibility about allowing support persons to be 
present, without hearings becoming an open forum. Hearings held at night and on 
Saturdays are essential. 

1.4 More referees from more diverse backgrounds are needed, to more accurately 
reflect the general community. Alternative referees should be available where 
small populations do not justify tribunals on a regular basis. Nominations should 
be sought from Maori and Pacific Islands communities, community groups or by 
advertising, with community organisations consulted before referees are 
appointed. 

1.5 Training' is urgently needed for referees and court staff. This should include 
cultural awareness, listening skills and methods of conciliation. 
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1.6 R~asons for decisions should always be given to the people involved. It was 
suggested that appeals and .rehearings should be available. However, this carries 
the danger of abuse by mcre powerful parties, and of hearings becoming more 
legalistic. Lawyers should not be involved in either, to ensUre that the philosophy 
of the tribunals is not undermined. Better means of enforcement are also needed. 

8. COMMl}'NITY MEDIATION 

I still believe very strongly in the value of communi'ty mediatfol1 particularly 
insofar liS it has the paten Hal to empower people in dispute: both by e!1ablhtg them 
to take control Of their own disputes, and by imparting skills to tltem through thl! 
dispute lesolution process. T(l me, these things are far more significant titan .the 
11llmbers of agreemenfs chalked up, which seems, by dint of political necessity no 
dnuot, ta be till: central COl1cem of justice system mediation. 

1.1 Greater use of community mediation services co.uld reduce demands on legal 
services, by resolving disputes before legal action is begun or even considered. 
There was suppo.rt for more widespread community mediation services, provided 
they are truly community controlled and accountable. The Legal Services 
Commission should investigate and promote this development} taking into 
account the forthcoming evaluation of the Christchurch Mediation Service Pilot 
Project.:4 

1.2 The Maori Legal Service should indude a mediation and counselling service before 
Family and Maori Land Court cases to try to reach out-of-court settlements. 

9. TE REO MAORI 
1.1 There were very strong demands for Maori to be given equal legal standing to 

English, thus creating the right of Maori people to use their own language at every 
stage in legal proceedings, and to have proceedings conducted in Maori. 

1.2 At present te reo Mao.ri cannot be spoken in any court except the Maori Land 
Court and the Waitangi Tribunal, unless the speaker is unable to talk and 
understand English adequately. The right to Maori translations is restricted to. 
documents. 

1.3 As the Waitangi Tribunal recently confirmed, this breaches guarantees to te reo 
Maori co.ntained in Article 2 of te Tiriti 0. Waitangi: 
"A prohibition on the use of the language in the Courts is completely inconsistent with 
tile guarantee or recognition given by the Crownll11der the Treaty. It may also be less 
than just especially when the person concert/ed feelS that his Maori expression is 
superior to his facility in English. Because of the court's decision in this matter the rule 
that a Maori person who call speak and understand English may not lise Maori in the 
courts is a matter of law, and tile law as it exists is a policy of the Crown. As such we 
find that policy to be inconsistent with the principles of the Treaty and we uphold tbe 
claim tbal tlJe claimants are prejudiced thereby."~ 

1.4 Te Pire 0 te Reo Maori: The Maori Language Bill 1986 seeks to provide limited 
recognition to le reo Maori. The introductory no.tes to the Bill make clear that the 
present law does not reflect the position of the language under the Treaty of 
Waitangi: 
liThe Preamble traces fllis Bill directly from tlte Treaty of Waitangi. The Court Of 
Appeal has stated that the Treaty does not deal with the use of the Maori language. No 
doubt, the Court was relying on the English translation of the Treat1j. However, in the 
Maori version, ill the second article the Crown confirmed and guaranteed to the Maori 
people "ratou kainga me a ratoll iaonga katoa". 
This can be translated as "all their estates and things of great worth (or things highly 
clrerislted}". There is today little doubt among speakers and scholars of the Maori 
language that the term "ta0nga" is not limited to physical things of value, but 
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includes things having great spiritual value. In particular, few such people doubt 
that the term would have been understood by the chiefs >,!ho signed the Treaty to 
include te reo Maori, the Maori language. 

1.5 We believe that the Bill is weak, even as a transitional step towards bi-Unguallegal 
proceedlngs. It essentially fails to give te reo Maori equal status with EngUsh, so 
continuing to breach the guarantee in te Tinti 0 Waitangi. There are numerous 
serious short-comings. 

1.6 Any judge, party or witness in the hearing may choose to speak in Maori. Other 
participants in the case, such as lawyers, can only speak Maori with permission of 
the judge. This covers legal proceedings before any courts or tribunals, and 
relevant Commissions of Inquiry. Howev.er, it omits local bodies, councils or 
authorities from its scope. Here, perhaps more than anywhere else, the right to 
speak Maori is of vital practical and symbolic significance. 

1.7 The Courts must enSUre a competent interpreter or translator is available. It can 
make rules requiring people to give the Court reasonable notice, but no-one can be 
denied the right to speak Maori if they havp. not given that notice. We are very 
concerned that those who choose to speak Maori run the danger of being labelled 
disruptive and suffering the hostility of the Judge, prosecution and other court 
staff. 

1.8 Most seriously, there is nothing requiring those working within the courts to make 
a commitment to bi-lingualism or to educate themselves about te tikanga Maori. 
While it allows peopJe to speak in Maori, they are given no right to be talked to or 
answered in Maori, or to be recorded in Maori. Hearings will almost inevitably 
remain mono-cultural, except for the token procedure of translating what the 
speaker says. As has been seen with the Treaty of Waitangi, translating Maori and 
English involves far more than substituting words. While these may convey 
somewhat crudely the words used, the concepts being used will often defy direct 
translation and unless they are understood the true meaning will be lost or 
distorted. Injur;tice is bound to follow. 

1.9 Moves towards bi-lingual courts will have far-reaching implications for the legal 
profeSSion and for legal education. We have already proposed that lawyers be 
required to undertake a course in te tikanga Maori befo"e admission to the bar, and 
before being allowed to undertake state funded legal work, either civil or criminal. 
Several other professions have already adopted similar requirements. The 
Anglican church now requires all clergy to undertake a course in Maori language 
and culture before being ordained.26 The Waitangi Tribunal reported that at 
Teachers' Colleges there is a compulsory COurse for all primary teachers in Maori 
language and Maori culture occupying 100 hours per annum, and for secondary 
teachers a similar course of 50 hours per a.nnum,27 

1.10 We have also proposed that all future Judges should be bi-lingual. As those 
presently on the bench may be there for many year to come, they also have a 
positive obligation to become both bi-lingual and bi-cultural. As the Waitangi 
Tribunal observed: 

"Perhaps the understanding between two people that the Treaty sought to endorse will 
not be complete until it is the judges themselves who are bi-lingual. We understand 
tllat at present there is only on£' High Court Judge who is able to speak the Maori 
hlt/guage flllently. We would see great advantages in the instructioN of judges ht the 
Maori language as well as ill the lIIaintenance of the right to speak the language ill the 
Courts .. He wIlD also speaks tile [angllage will understand the movements of tile 
mil1d."2R 

SUMMARY OF MAIN RECOl' .. 1MENDATIONS 
(a) Positive action should be ttlken by lawyers to overcome their negative image as 

inaccessible, insensitive, disempowerlng, over-priced, self-interested and 
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unaccountable. The Legal Services Commission should work alongside the Law 
SOciety to design and implement remedial programmes. 

(b) Courts are seen as negative, dehumanising, intimidating, inefficient, overloaded, 
culturally alien and insensitive, and designed to meet the needs of those in the 
legal industry instec:d of the consumerS. Court processes should be drcnnatically 
restructured to meet the needs of the consumers and foster community 
participation. 

(c) As a means to alleviate pressures on the police, courts and legal services, and 
provide a more constructive approach to dealing with minor criminal offending, 
we propose the following structural changes: 

(i) Arrests and criminal convictions for trivial and public order offences are 
selective, futile, and often counter-productive. They waste police, court and 
duty solicitor's time and resources, and usually result in fines less than a 
lawyer's fee for the case. Language and behaviour offences not involving 
violence should be repealed; 

(ii) Young people, and those accused of offences under the Summary Offences 
Act should not be subject to arrest, but should be sent a notice of offence; 

(iii) Consistent, flexible, community-based alternatives to courts should be 
developed which can provide a positive and culturally appropriate outcome 
for victims, offenders, whanau and communities. Community hearings 
should be available for all matters under the Summary Offences Act, traffic 
offences not carrying imprisonment, breaches of probation and periodic 
detention, und all matters affecting children and young people. Before being 
charged, a person must (:hoose whether to appear before a community panel 
or District Court. Community panels will not decide on guilt or innocence, but 
seek to discover the specific and general factors behind the incident. They 
muy order community-based penalties or fines, but cannot enter criminal 
convictions. 

(d) All who are taking part in hei:lrings in any legal forum should have the right to 
have the case heard in Maori, consistent with Hs recognition as taonga under te 
Tinti of Waitangi. 

(e) The Legal Services Act should require all present and future judges, all lawyers 
intending to undertake state funded legal work, and all people before being 
admitted as lawyers from this time onwards to undertake a ,ourse in 'te tikanga 
Maori'. 

(f) Family Court structures, procedures and values, should change to reflect the needs 
and diversity of people appearing there. Whanau based and other cultural forms of 
resolution must be actively developed, to place responSibility for decisions and on~ 
going support back with communities. 

(g) Development of community based, culturally appropriate and accountable 
,1lternative forums should be encouraged, in particular: 

(i) small claims tribunals; 
(ii) community mediation services; 

(iii) Maori mediation and counselling service. 
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F. MAORI LEGAL SERVICES 

Access to justice for Maori people is inseparable from honouring te Tiriti 0 Waitangi and 
recognising Maori as tangata whenua: 0 Aotearoa. Legal services must therefore actively 
promote and foster the development of a new bi-cultural process of justice, whilst also 
ensuring effective Maori participation in present legal structures. The following 
proposals seek to meet that challenge. 

1. TE RUNANGA TIKANGA MAORI/MAORI LORE COMMISSION 

"Because of the dual cultures that we, as Maoris, have to contend with, we often 
find ourselves at a loss trying to distingufsh them in their awn environtnents. 
Sometimes what is a highly acceptable {lctioll to a Maori is quite Often illegal or 
offe1lsive to a European," 

"The present justice system is mono-cultural. ai-cultural development is urgent. 
Maori lore must be carried through to all levels of judicial systems. TIle most 
important thing is Government must recognise and acknowledge Maori Lore in the 
Law Boaks. It must accept customary claims and Treaties and also representations 
fa Tribullais. The Justice Department must become bi-cultural. Taha Maori must 
be alt integral part of allY policy and decision making." 

1.1 We believe that the time has come when practical decisions must be made on a 
transition process for recognition of Maori as tangata whenua, and honouring Te 
Tirit! 0 Waitangi, within the legal system. We propose the establishment of Te 
Runanga Tikanga Maori/Maori Lore Commission, to perform the following 
functions: 

(a) Advise government on steps to be taken to implement te Tiriti 0 Waitangi. 
(b) Actively seek the views of Maori communities on areas of major concern 

involving justice, and develop processes for informed Maori participation in 
all stages of law~making. 

(c) Monitor the implications of proposed legislation for the rights guaranteed 
under Te Tiriti 0 Waitangi. 

(d) Review legislation affecting Maori people to ensure it reflects te tikanga 
Maori, and meets the needs identified by Maori people. Among areas 
identified to us as priorities include laws on fisheries; immediate release of 
tupapaku for tangi; Maori land; and the Waitangi Tribunal. The newly 
established Law Commission, comprised exclusively of Pakeha lawyers, was 
rejected as inappropriate and unacceptable for such tasks. 

(e) Translate and interpret legislation and local by-laws into Maod language and 
formats which Maori communities can easily understand. 

(f) Co-ordinate the Maori Legal Service. 
(g) Actively monitor provision of legal services to meet Maori needs, receive 

complaints of incompetence and racism. within the justice system and 
recommend appropriate action. This would include co-ordinating training 
programmes in te tiknnga Maori fol' those involved in delivery of legal 
services. 
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1.2 The Runanga/Commission will be responsible for setting its own direction and 
priotities, and making all policy decisions. It must have the resources and powers 
to be effective, and be based on Maori kaupapa stressing Maori lore rather than 
Pakeha law. Members of the Runanga/Commission will be nominated by, 
representative of, and responsible to the whole Maori community. As such, it will 
be a body of mana and commitment. Further discussion is needed within the 
Maori community on how best to ensure that tribal and urban communities are 
effectively represented. A strong proviso was added that the 
Runanga/Commission must not merely become a Pakeha-slyle structure in the 
hands t)f bureaucrats whose real role is to subvert effective change. It must remain 
flexible to changing conditions, and responsive to the needs of the people. To 
ensure this, its operation and direction should be reviewed by the Maori 
community after lts first five years of operation. 

1.3 While a secretariat will be required, it must be kept to a minimum. A large amount 
of its work would be done by contracting people vvith spedalist skills and 
knowledge to carry out consultations, reviews and research, as well as translation 
and resource development work. 

1.4 The Runanga/Commission would complement and enhance the work of the Law 
Coml1!\ission, and should enjoy equal sl:anding and resources. Together, they can 
develop a truly bi-cultural working process of law reform. 

2. THE MAORI LEGAL SERVICE 
1.1 Traditional legal services are dearly unable, and often unwilling, to provide Maori 

people with the specialist legal information and services they require. This 
situation is unlikely to change markedly. To ensure access to justice for Maori 
people, we propose that a Maori Legal Service be established. It would handle 
most, if not all, the business now directed by the Department of Maori Affairs and 
the Maori Trust office to outside solicitors. In addition, it would work towards 
building self-reliance and promote MaOri control of Maori ,resources. 

1.2 The role envisaged for the Maori Legal Service is to: 
(a) Advise Maori people on the Jaw as it affects specifically Maori legal problems; 

how to research and find information on Maori land and related mattersj the 
function and procedures of the Waitangi Tribunali and taking their own 
applications before the Maori Land Court; 

(b) Assist people to draw up basic documents such as wills, trust deeds, and loan 
and housing applications and to prepare and lodge claims before the Waitangi 
Tribunal; 

(c) Provide lawyers or para-legals skilled in Land Court affairs to travel 10 
working days ahead of the Land Court to meet with and advise people 
involved in those hearings, and help them prepare and present their c1aimsj 

(d) Facilitate whanau and hapu based mediaUon processes to resolve disputes 
and difficulties involving Maori people, especially regarding land: 

(e) Represent those who are not sufficiently confident to act for themselves in 
Maori Land Court proceedings, and in some situations act as Kai Awhina for 
those appearing before the Waitangi Tribunal: 

(f) Refer Maori people with legal problems to skilled and sensitive lawyers, para­
legals and other services, selected from a register compiled by the Service; 

(g) Educate Maori people about the law by co-ordinating legal wananga and hui, 
and training programmes for people in specifically Maori areas of law; and 
work alongside other legal services in developing broader based legal 
education programmes and resources. 

1.3 Te Runanga Tikanga Maori/ Maori Lore Commission should control the pOlicy 
and operation of Maori Leg<tl Services. The scope, location, administration, and 
staffing of its services should be determined after consultation with the potential 
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consumers. One proposal made to the Committee was that Maori Legal Centres be 
set up in each Maori land district. People were adamant that it should not be 
administered by the Department of Maori Affairs. We agree, as such 
administration has undermined such services in both Australia and the United 
States.29 

1.4 The Runanga/Commission should also determine fees for the services provided. 
Those such as advice on circuit prior to the Maori Land Court hearings, assistance 
from para-legal workers and provision of resources and educational materials 
should probably be provided free. Beyond that, two options were suggested. All 
advice could be given free, and charges for services set at a nominal rate. This 
would ensure people had access to the services they needed, irrespective of their 
income. Alternatively, a nominal fee could be charged for preliminary advice from 
a lawyer along the lines which law firms provide under the Law Help scheme. A 
competitive fee or scale of charges could be established for routine work, such as 
succession orders or making wills. This would give the M.L.S. a guaranteed source 
of income, but still cost Maori people Significantly less for skilled and sensitive 
services than they currently pay to private lawyers. Such an approach should also 
encourage those lawyers who are doing Maori legal work to provide a more 
(omp('titivf.' streamlined service. 

1.5 We believe that this proposal is highly cost efficient, especially when compared to 
the options. When the current restrictions on legal aid for the Maori Land Court 
are removed, and its availability publicised, the potential costs of civil legal aid 
through private lawyers is very high. This, combined with the fact that private 
lawyers skilled in Maori law are simply not available, makes a salaried, skilled 
Maori Legal Service the preferable option. 

1.6 Maori people must still have the choice of using the M.L.S. or seeking help 
elsewhere under civil legal aid, especially where a lawyer or other person is 
already involved in tlw case. More information on the availability and scope of 
legal aid for Maori matters must be provided. 

1.7 In r('cognition of whanau, hapu and iWl, eligibility for civil legal aid should be 
extended to groups and representatives of groups, or people who have a real 
interest in the proceedings. That decision must be in the hands of people sensitive 
to the interests and concerns of Maori people, with a right of appeal. lilis process 
should be determined by ttw Legal Services Commission in consultation with the 
Runanga Tikanga Maori/Maori Lore Commission. 

3. MAORI LAND 

1. Maori land 
1.1 Many of the deep-seated problems with Maori land arise from the fragmented 

individual titles and breakdown of collective or tribal ownership. An overhaul of 
Maori land law is an urgent matter for Te Runanga Tikanga Maori/Maori Lore 
Commission. 

2. Maori Land Court 
2.1 The Maori Land Court was seen as a bureaucratic and inaccessible Pakeha 

structure. We believe priority should be placed on returning the decision-making 
power to the whanau, hapu and iwi. The Land Court should be moving towards a 
process where the tribal runanga, or some similar representative body, considers 
the issues raised, works through the possible options, and reaches a preferred 
!lolution. The role of the Maori Land Court would then be to facilitate this process 
and give force to the deciSion reached by the people. 

2.2 In the short-tem'l. the Maori LanJ Court should resume hearings on mara I.' in the 
area where most claims for that Sitting arise. Evening and weekend sittings, and 
paid leave to attend Maori Land Court cases, would ensure people are not 
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penalised while defending their rumilining land. More precise records should also 
be kept and better notice more in advance of hearings is required. 

2.3 We re('ommend the introduction of a whnnau/hapu mediation process to discuss 
and reach agreement on land disputes and other contentious issues. before matters 
teach the Court. 

2.4 Protecting the litth~ Maori l.lnd which remains in Maori hands must be given 
priority. An adequilte fund must be available and regularly used to contribute 
towards the peoples' costs, induding recognition of non-lawyers assisting as Kai 
Awhitlil. The present Sped ill Aid Fund of $5,000 per annum must be significantly 
increased. Charges on Maori land for legal costs should not be permitted. 

25 A Milori Affairs solicitor &hould ill ways travel with the court, so they are available 
should queries arise and people are not forced to contact them in the cities. We also 
see the concept of Maori agents as still having value in the area of Maori land. 
They should be recognised <IS having a right to appear in all legal proceedings 
affecting Maori land in all forums, not soleJy in the Maori Land COurt. 

2.6 Mor~ Mauri input is needed in the District and Family Courts and the Planning 
Tribunal, along with a broadening of perspectives across all courts. We propose 
that somt! Maori L ... nd Court Judges should be given warrants to sit in those 
Courts, and some District Court Judges with a spedal knowledge of Maori land 
should be ilble to preside in land and planning cases. 

4. WAITANGI TRIBUNAL 
1.1 This society ie; facing increasing tension and stress as a result of the failure to 

honour Te Tiriti 0 Waitangi. For the future health of us all, past wrongs must be 
redressed, ThE.' Waitungi Tribunal at present provides the vehicle for peac:eful 
rt~solution of this conflict. It has become ell'ar to us that many Maori people view 
the Waitangi Tribunal as a "soft oplion" fot bringing about change. Its current lack 
of powers and resources is dearly endangering that role. 

1.2 Government failure to act l)n Waitangi Tribunal recommendation has already 
resulted in claimants referring two cases back to the Tribunal. Recommendatory 
powers alone Me clearly not prOViding adequate redress. We believe that some 
powers of binding decision.making, enforcement and review have become 
unavoidable. 

1.3 Recent delays in appointment of Waitangi Tribunal members has compounded the 
hacklog of claims awaiting hearing. The Treaty of Waitangi Act must be amended 
to ('nsure that future resignations or removal of individual members does not 
51lsp<md the operation of the entire Waitangi Trihunal. We suggest that regional 
Tribunals be established urgently, with the National Tribunal acting as an appeal 
authority with the power to order any recommendations to be binding. 

1.'1 Priority should be placed on supporting non-lawyers to prepare and present claims 
as Kai Awhina before the Waitangi Tribunal, in preference to legaUy aided 
lawyers. The services provided by kaumatua to the Tribunal should also be 
recognised through payment of consultancy fees. 

1.5 The Waitangi Tribunal's new research unit is only available once a claim has been 
lOdged with the TribunaL Potential claimants still lack the reSOUrces to research 
and formulate their claims. We see the Maori Legal Service as performing an 
adVisory function to supplement the work of the Tribunal's own research unit. We 
also recommend that priority be given to funding for claimants, or someone of 
their choice, to carry out the research. 

"These claims are [lrought because of a failure by the CrOWl! to flilfill its 
al!iigatiolls ut/der 1111' Treaty of Waitarrgi. Therefore it seems appropriate for the 
Crown to cOlltribute towards tlte cost of remedying breaches of the TreatJ/. Special 
cOllsirieratiolt should be ghlm in Ihe COIIl'se of this review to ways of meeting lite 
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Crown's obligations to th(' Maori people in respect of legal services Illld Treaty of 
Waitllngi claims." 

1.6 Failure to fund Waitangi Tribunal hearings places a shameful financial burden on 
the claimants. We believe there is little point in expanding the powers and scope of 
the Tribunal if people cannot afford to present their claims. The avenue which 
promised Maori people some real access to justice is now becoming as remote as 
the rest of the legal system. For the sake of our whole community we urge 
government to make a positive, priority commitment to making the Waitangi 
Tribunal work to redress Maori grievances. 

SUMMARY OF MAIN RECOMMENDATIONS 
(a) A Runanga Tikanga Maori/Maori Lore Commission should be estahlished to assist 

transition toward a bi-cultural justice system. It should advise government on steps 
towards implementing te Tiriti 0 Waitangii monitor proposed legislation; consult 
and promote law reform on matters directly affecting Maori; interpret laws; 
monitor legal and judicial services to Maori people; promote development of bi­
lingual courts; and administer the proposed Maori Legal Service. 

(b) A Maori Legal Service should be established to provide advice, research, 
information and education on Maori legal matters, with priority on developing 
legal self·n~liance. It should aim to be largely self-financing, and be administered 
by the Runanga/Commission. 

(c) Better access to justice for matters involving Maori land should be provided 
through: 

(i) Restructuring the Maori Land Court to become mON accessible and 
inexpensive in the short-term, and to return decision-making power to the 
whanau, hapu and iwi in the longer-term; 

(ii) Granting warrants to Maori Land Court Judges to allow them to exchange 
with other appropriate Judges for cases in the District, Family and C&YP 
Courts and Planning Tribunal; 

(iii) Making civil legal aid available, with present restrictions removed and 
eJigibility extended to groups and representatives, for those not wishing to 
use Maori Legal Service or other assistance for Maori Land Court cases. 

(d) Actess to justice before the Waitangi Tribunal should be significantly improved by: 
(i) government showing a more sincere commitment to redressing grievances 

under te Tiriti 0 Waitangi thdn it has to date, and immediately providing the 
powers and resources needed to make the Tribunal effective; 

(ii) priority should be placed on supporting claimants and non-lawyers in 
research, preparing and presenting their claims, in preference to use of private 
Iawyt>rs and leg')l aid. 
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G. CRIMINAL LEGAL SERVICES 

For many people legal services meant police, duty solicitors and criminal legal aid. The 
overwhelming sense of powerlessness and injustice places grave responsibility on those 
who have ignored their past pleas for change. These proposals are the minimum which 
can provide at least some short term relief. The remedy, however, can only lie in real and 
effective structural change. 

1. POLICE 

1. Policing 
1.1 No subject drew more expressions of pain, anger and frustration than that of the 

police. They came from people seen as conservative as well as liberal, old and 
young, rural and urban, Maori, Pacific Islanders and Pakeha. People felt impotent 
to bring about any effective changes, as genuine concerns about methods and 
policies of policing inevitably become caught up and submerged in the debate on 
'law and order', 

1.2 Many of the proposals which follow aim to make effective the long established 
protections which people possess in theory, but which are available only to the 
educated or wealthy in practice. It would be unfortunate if they were viewed as 
introducing something 'new' which would hinder police effectiveness-they 
merely seek to provide universal nccess to what some already have. It is hoped 
that they will be welcomed by all as another step in achieving equality of access to 
justice. 

1.3 A number of proposals were made regarding changes to police training, policy and 
direction. In particular, a Maori Advisory Committee on Policing was advocated, to 
advii'e the Folice Commissioner on p\')licy, act as a channel for Maori concerns, and 
foster positive initiatives within the police to nards bi-culturalism. These proposals 
will be passed on the Minister of Police, and we trust that they will meet with a 
positive response. 

2. Civil Rights 

2.1 It is very clear to us that there is massive ignorance on legal rights. Unequal 
knowledge means unequal justice. An effective education programme on legal 
rights and responsibilities, with information in a wide range of languages and 
formats, is absolutely vital. A more effective means of communicating peoples' 
rights to them on arrest is also urgently needed. This is of special concern where 
people are English second language speakers, and we suggest that police should 
be reqUired to first make contact with someone from the person's community 
before any processing or questioning takes place. Police themselves also need to be 
better educated on the legal limits of their powers. These matters should be given 
priority by the Legal Services Commission. 

3. Police station 
3.1 Police General1nstructions allow acceSs to a solicitor, on request, at all times, and a 

list of local practising lawyers is meant to be available.30 However, this provision is 
only useful to those few people who are aware ofit, and can afford to pay the 
la.wyer. Others must waH until ftee legal aid becomes available, by which time 

59 



,-,~,-",-, -, -, ,-,~,,-, ~~-, -, -~'---"-'-'-~--~-'----, ~-, --,,----

many, especially the youn~ will have admitted being guilty whether they arc or 
not. 

"In tllis police-dominated stage, oftCfl ill the worrying atmosphere of the police 
station, the potential "COllsumer" of the later criminal process is at his or her /1/ost 
vuitlerable. Almost all the cards are stacked in favour of Ihe pGlice. It is at this 
stage that most convictions are securl'd, usually by obtaining Ii statement or 
con{l'ssio71 when the sllspect does not have his or her lawyer present." 

"Access to legal coullselllas net/er been offeied to me personally during, before, or 
after a police itltervie'w or arrest. In a large number of instances that I am aware of, 
and some that I have IIltfortunately been part of, Il'gal counsel during an interview 
has been denied when reqllcslf'd." 

3.2 There was very strong demand for an independent person to be available on a 24 
hour basis to provide basic legal advice at the police station, and to be present 
during all interviews. This is accepted practice in many countries, and can be 
provided equally well by trained para-legal workers or lawyers. We recommend 
that each Public Advocate's office be required to co-ordinate rosters for their local 
police stations. The services should be provided primarily through para-legal 
workers, with lawyers "on call" when specialist legal advice is reqUired. 

4. Police questioning 

"Thl! questioning process involves an alien enviroll1f1enl, by people who are not 
i/1dependent, lind who are older, bigger and more powerfUl than the youllg persoll. 
Even ill a situatiorl of such inequality, young people have few rights." 

4,.1 There was spedai concern over police questioning practices, especially with young 
people and those with English as a second language. The presence of an 
independent witness during any questioning was considered absolutely vitat with 
support for interviews to be video-taped. We recommend that the presence of the 
police station advocate or someone chosen by the arrested person should be 
required at all interviews, with no statement admissible unless made in their 
presence. This would help deal with other concerns raised with us over police 
"verbals". 

4.2 We also propose that taking of statements from young people should only occur 
when a Crimes Act offence is alleged. A parent, guardian or advocate must be 
present at all stages of questioning. Once more, no statement from a young person 
should be admitted in court unless it was made in the presence of that 
indepelldent adult. 

5. Telephone calls 
5.1 Many people criticised the lack of any legal right to a telephone call. Once more, 

people must rely on the provision in Police General Instructions that one should 
be given as soon as practicable. A recent Victoria University study on 
prosecutionsll showed that telephone calls were frequently not asked for, and 
where they were they were often refused. The sample studied showed; 

Asked for 34.5% granted 15.4% 
denied 19.1 % 

Not asked for 65.5% 
There were a variety of reaSOns given for this-that people did not know they 
could ask for a phone call, felt it was not worth while, did not know a lawyer, or 
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did not expect to be allowed to use the phone. It also observed that "It would seem 
that phonl? calls are seldom permitted utllil after questioning lias bem completed.":J2 

5.2 Arranging a telephone call is not a major ad.ministrative exercise, and is essential 
so people detained can make contad with those who can provide Oit' arrange advice 
or assistance. We believe it should be mandatory for people to be offered phone 
calls immediately on arrival at the police station. 

6. Statutory protection of rights 
6.1 People dearly felt that their legal rights were not protected at the police station, 

and that they needed to be speIt out in stattlte. Specifically they sought a statutory 
right to a phone call immediately on arrival at the police station; to receive free 
legal advice; to remain silent except in the presence of a legal adviser or person of 
their choice; and to see an independent medical practitioner. We endorse this 
approach On the ground that rights to legal services will not be effective unless 
they are enforceable. The statute should impose a legal responsibility on police to 
fully and promptly inform people of those rights, and to ensure they can be 
exercised immediately and effectively. Police should also be required to explain 
immediately the nature and implication of the charge, and the person's right not be 
detained unless they are under arrest. We propose that these rights, as aspects of 
legal services, should be embodied in the Legal Services Act. 

6.2 Once more we stress that we are not attempting to impose new fetters on police to 
inhibit their effectiveness. Rather, we are seeking means to ensure that procedures 
already recognised in Police General Inshllctions and in law are made available to 
all people, in practice, as of right, and to provide them with an effective remedy if 
they are withheld. 

7. Police accountability 

liThe police system of accountability is not satisfactory and looks suspiciously like 
a cover-up." 

7.1 Lack of police accountability was a constantly aired grievance. Many people are 
reluctant to bring questions or complaints to police notice, and feel that any 
complaints which are made are dealt with ineffectively. There waS consistent 
demand for a complaints and monitoring procedure which is totally independent 
of the police. 

"At present the "System" is heavily loaded against "consumers" of the criminal 
proceSs wlwwish to complain abottt injustice, affront or outrage caused by alleged 
abuse of police powers. There is 110 right to independent investigation of these 
complaints. It is long overdue:' 

7.2 We believe that current proposals for an "Independent Examiner of Police 
Practices" who is a senior lawyer, selected by and responsible to the Police 
Commissioner, do not address these cOn cents. Failure to actively consult with 
Maori communities over this proposal is strongly condemned. 

7.3 We recommend that government immediately establish a truly independent 
procedure for monitoring police policies and practices .. Each community where a 
pOlice unit is based should have a police monitoring committee, made up of people 
from and selected by the local community. It tlhould be able to receive and respond 
to complaints quickly. It should have adequate resources, and full powers ot 
investigation/and the right of access to all relevant police information. It should 
have toe legal right to recommend action to the t,);?propriate authorities, or take a 
matter to courts. This role would relate to individual cases of police misuse of 
power, and to general matters of policy and practice. 
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7.4 We also propose that people taking legal i.\ction against the pollce should have free 
access to Jegal advice, and be eligible for\egaJ aid. 

8, Victims 

8.1 The same rights and services must be available to victims as to offenders, induding 
the right to legal advice at the police station. A woman should be present with 
raped and sexu::llly abused victims at all times. Raped women reporting to the 
poHce shollid immediately be informed of support services such as Rape Crisis and 
given the opp<>rtunity to contact someone for support. 

2. PROSECOTION 

1. Independent prosecutors 

1.1 "The practice ill New Zealand which appears to have developed in the colonial era has 
been for the police to prosecute their matters in Resident Magistrate's Courts, the 
Magistrate's courts, alld their current equivalent, the District Courts . •. The principal 
reasot! given by advocates of .a system hmolvillg an i11dependent prosecutor is that 
justice mllst 1I0t only be done bllt be seen to be done,"J:> 

1.2 We endorse moves towards a co-ordinated system of independent prosecutors for 
all courts. They would examine the merit of all prosecutions and pursue those 
which disclosed a serious prima facie caSe. They should also be under a special 
duty to monitor charges laid by the police, to ensure that inappropriately severe 
charges are not laid to avoid proposed restrictions on arrest and prosecution for 
Summary Offences Act matters, 

1.3 This is consistent with the trend identified by Michael Stace of the Victoria 
University tnstitute of Criminology in his recent study on prosecutions, towards a 
prosecution process independent of the investigatory agency. There waS criticism 
that the Stae!! study has not received the attention it should. 

1.4 Stace'scomments raise serious concerns over the implications of the current 
system for equal access of justice. "The rhetoric Of the adversary system suggests that 
the prosecution and the defmce should as far tIS possible be itt po:;itions of equal 
strength and thai the rules of dill! process should counteract any inequality between 
tltettl. 

With the tIl/51 majority of criminal prosecutions tltis is not so: not only are prosecution 
a/ld defence all unequal footing in terms Of their respective resources, experience and 
strategic POSitiOIl, but ill addition both tlte formal and informal rules to which the 
parties must adhere further reinforce tbat inequalitlj. Such rules serve to subordinate 
tile defendants to otlter actors in file pl'Osecution process and to render them very 
depel/dm! upon the decisions of those others. As the process is organised ill the implicit 
expectation that nI(lSt defendants will and sholl/d plead guilty, it is scarcely surprising 
that ill cOl/sequence most defemitmt$ indeed do. Yet this is not because they are 
outgu11ned or out-f/1mtoe/ltlred by a beifer equipped or more experienced prosecution. It 
is becal/se tltey must and do play the roles prepared for them by the process itself and 
imposed Oll them by otlter actors. Thus Ihe police dominance of the process is not 
simply a result of flte fact that they determhte the course of the investigation of crime 
and have few practical limits upon '"cir ability to do so, It also stems from t!teir 
illvolvement as prosewiors willtin a system desigt/ed to minimise conflict • .• 

Defence cOlillsel, too, depend to a large degree all co-operation from the police, which 
rell/dres. them to accept tile proseClitiol1 ethic t1tat We guilty plea is the 1I0ml in 
slim mary cases, This ethic permits a certain number of defended hearings, but only in 
circumstances !I.!ltere tile police prosecutor is prepared to accept that there is some 
realistic expectation of a successfuL defC1lce. Defence counsel who violate this ethic 
jfopardise the workil1g relationship essential to their jobs."'';4 
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2. Summary of Facts 

2.1 The other major concern over prosecution services was denial of access to the 
police summary of facts. People are currently required to plead to a charge without 
any right to know specifically what they arC accused of. If they plead guilty, and 
then discover they disagree with tht' police statement of facts, they are in practice 
powerless to dispute it. 

2.2 Stace observed that "Arrested but tlttrepresf?Ilted defendants ar defendants represented 
only by the duty solicitor, were unlikely ta be a-a'are of the details of fhe charge or tlu 
prosecution slim mary of facts prior to entering a plea. In Wellington, an effort lUas 
made to Jzalld defendants a copy of the information as they entered the dock. But as tltis 
u'as {ol/owed a111l0st immettiately by the retlding of the clla rge, the defendant had 
minimtll opportwlily to stlldy it. As well, it was a legal doell/nent conforming to the 
Ilmg/lage Of the Act which created the offence, tlnd thus not necessarily in evertJdall 
EtlgfisTt. O~'casiollal1y, a duty solicitor might have the opportunity alld the enthusiasm 
til Wid through the Sllmma/y of facts, but thai was the exception rather than tlte rule."35 

2.3 At present, police prosecutors do allow some lawyers to see the summary of facts, 
but they view this as a privilege not as a duty. We heard complaints that police 
frequently refuse to show the summary of facts to people defending themselves. 
Such discretions and favours inevitably mean inequality of acce5S to justice. We 
recommend that the Public Advocates office, the defendant's own lawyer, Kai 
Awhina or the defendant in person have a right of access to the police summary of 
facts before they plead, and an outline of the prosecution evidence which will be 
called. This already occurs in jury trials, where defendants have a full preview of 
the evidence at the depositions hearing, and is one of the incentives to elect trial by 
jury. 

3. CRIMINAL LEGAL AID 

"Because the ratr: of Legal Aid payment is very low it leads to a situalion where 
lawyers appearing do so out Of social conscience or the need to gail! practical Court 
experience. The people we work witll often express real frustratlolt about needing 
to be rich in order la buy good ami adequate legal representation. We believe this is 
nn unacceplaMe Silllation. People with very little money are usually those 
appearing in Court, and usually those with the greatest personal need alld of tell at 
times those wllo require most lime alld support during tlleir Court appearances. 
Because of the pressures all the Criminal Legal Aid system they OffeJ1 receive the 
'worst service." 

1. Dissatisfaction with 'offenders' legal aid 

1.1 Most consumers viewed legal aid and duty solicitor services as the least preferred 
option, but felt they were also theIr only option as few were confident enough to 
defend themselves. The routine result was a guilty plea and a fine. Lawyers were 
also highly dissatisfied with legal aid fees which fall far below market rates. 

1.2 Successive governments have recognised the system's inadequacies, but cost 
saving has always taken priority over effective change. Its survival is largely due to 
the goodwill of the legal profeSSion, and those few changes which have been made 
are largely the result of threats by lawyers to withdraw their services. Not 
surprisingly, debates on reform have focused on the need to increase legal aid fees 
to maintain lawyers' support and participation. The concerns raised by consumers 
during this consultation point to qUHe different solutions. 
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2. Duty Solicitor 

2.1 The Duty Solicitor scheme was described to us as "Russian roulette". It is seen as 
overloaded, understaffed, impersonal and insensitive to peoples' needs. A large 
number of legal aid lawyers and duty solicitors were felt to have an uncaring 
attitude, hold negative stereotypes and assume that people seeing duty solicitors or 
on legal aid are more likely to be guilty. They have inadequate time to see 
everybody before court begins, resulting in people being stood down until later. 
Possible defences are overlooked because of lawyers' inexperience, lack of time or 
failure to ask the right questions. The lack of privacy and confidentiality for 
interviews with duty solicitors inhibits people from talking frankly. There is no 
time to go into details or causes of the incident. There was a common complaint 
that duty solicitors did not say what the client told them. People were also 
concerned over the lack of choice and continuity between the duty solicitor and 
legal aid lawyers. 

3. JOffendel's' Legal Aid 

"It I a lat of cases, due to illluiequate {it/aHces, we are assigned legal counsel by the 
court. I have had mati:! assigned coullsel who I have found to be inexperienced or 
ill who 1 have had no confidence. I /tave found that paid solicitors always perform 
better than assigned counsel. I am aware of people who have committed crimes just 
to get finllnces to pay a larayer." 

3.1 Since "Offenders legal aid" was set up in 1954 as a pragmatic response to demands 
for greater equality of justice, it has limped along with only minor adjustments to 
its fees and administration. Under the present system the Judge determines 
eligibility for criminal legal aid. In addition to a basic means test the Judge 
considers whether "it is desirable in the interests of justice to do so" having regard to 
the gravity of the offence, and "any other circumstances that in the opinion of the 
court are reletlant". Lawyers are appointed to each case from a roster held by the 
court. There is no choice of lawyer, and no contribution is required except in rare 
circumstances. No one can be sentenced to a term of imprisonment without being 
given the opportunity of being legally represented. 

3.2 It has been undisputed for some years now that criminal legal aid provides a 
service seriously inferior to that available to fee-paying clients. The Access to Law 
discussion paper in 1981 "concluded that generally legal aid defendants are remanded 
hI custOdy, cOllvicted alld sentenced to a custodial penalty more thall privately and 
IInrepresellted defendants are, evetl when controlled for seriousness of offence and 
severity of previous penalties. It seems reasonable with the experience and know/edge 
we hnve at present to conclude that offenders {eglll aid is failing to provide the equal 
protection itl tile district courts as originally intended. The same cannot be said of tile 
High COllrt where it is ge1lerally accepted that legal aid assignments go to more 
experienced lawyers".:J6 

3.3 The disproportionate reliance by Maori, young and unemployed on legal aid is a 
further example of institutional racism in action. The Access to Law sludy showed 
that in 1980 those represented on legal aid were likely to be young, unemployed, 
Maori men and women; and those most likely to have private lawyers were older, 
employed Pakeha roen. [n the District Court 24 percent of Maori were represented 
on legal aid, compared to 9 percent of Pakeha. In the High Court that rose to 78.5 
pen.:ent Maori and 36 percent Pakeha.~7 For the Auckland Childrens Court in 1984-
5,64 percent of Maori were on legal aid and 27 percent of Pakeha.:l8 Of "offenders" 
Jegal aid applicants, 62 percent were unemployed, This carried through to types of 
cases, Over half of traffic cases involved private lawyers. This compared to a 
quarter of arrest cases, with 80 percent of those on public order Charges being 
unrepresented.39 
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3.4 Many peopl~, especially amongst Pacific Island!:; communities, were not aware that 
crImin<lJ {(~gal aid exists, and on what terms. Very little dear multi·lingual 
informati(ln is available. 

3.5 While there are undoubtedly some committed and concemed lawyers taking legal 
aid, many afC seen to be uninterested in the defendant and the case. People f(>It 
they had no control over the quality of services they received. Lack of choke of 
lawyers meant they could not avoid lawyers who are inexperienced, insensitive, 
racist, sexist or lacking in commitment. Nor could they be represented by someone 
who had acted for thl'm previously . 

.3.6 Legal aid lawyers <Ire rarely assigned before the first court appearan(;e, and 
administrative problem" often mean long delays before people know who their 
lawyer is and can arrange to see them. Lack of enthusiasm on the part of each 
makes contact ('ven more problematic. Thosl' on legal aid therefore often need 
remands, nod haw to make ad.ditional appearances at court. 

3.7 Legal aid is simply not available in some rural areas and small tOWllS, where there 
arc a limited number of lawyers who are willing to do criminal work. The long 
delays in Judges approving legal aid applications in rural areas leads to remands 
until the next sitting so the lawyer can be seen. In isolated places where the court 
sits every three months, this causes lengthy and stressful delays. At times, no 
lawyers will take such cases and a lawyer has to be found from some distance 
away. For those in rural areas the time off work and travel costs to contact a lawyer 
mak(' it impossible for many to see their lawyer before the hearing. Almost 
inevitably. they <mly meet on the morning of the hearing. 

3.8 For people in prison the situation is even worse. Legal aJd lawyers can spend less 
time in general preparation and arranging witnesses, and those remanded in 
custody are in no position to do this for themselves. As the lawyer's travel 
expenses ar€' not covered, people on remand often spend little time with their 
lawyers and may only see them immediately before their hearing. Similar 
pmblems arise with appeals. 

4. Appeals 

4.1 Before leg.,1 aid will bo granted for an appeal, the court must be convinced that 
there is a case worth arguing. As there is no legal assistance for inmates or other 
appellants to make those submissions, they must prepare persuasive legal 
arguments for themselves. If they cannot make a satisfactory case, legal aid is not 
granted. If legal aid is not granted, they are effectively denied the right to appeal. 
.In 1980, applications for legal aid for appeals to the Court of Appeal amounted to 
over half of all the appeals lodged, but only 19 percent of the appeal cases which 
eventunlly went ahead. 49 percent of applications for legal aid were granted, 44 
percent were refused}O At present the chances of winning an appeal therefore 
dtlpend on having mon!;'y for a lawyer. We strongly recommend that appellants 
have access to competent legal advice on appeals as a matter of right. 

4. KAI AWHINA/LAY ADVOCATES 

'The COllrls are placcs for justicc for everyonc, and lawyers should encourage altd 
help people to represc11t tltc11lsch'es. If someone chooses to represent themselves, 
this should not prejtldia their cast' in any way. Similarly, if a pers01t chooses EO 
11IItl!' a pr!t'SOIl who is trot a lawyer to represent them then this should tlot prejudice 
lheir casc, alld all possible in[ormafiolt should be made available fo them." 
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1. Proposals for Kai Awhina/Lay Advocates 

1.1 A .'>ignifkant number of people appearing in our courts are ineligible for legal aid, 
unable to find lawyers willing to take their cases, or have no faith in those lawyers. 
This is especially so in small towns. Further, the cost of lawyers exceeds the likely 
fine in many cases. We calculate that two-thirds of all non-traffic charges in the 
District Court are either dismIssed or receive a total penalty less than a $500 fine. 
For several categories of public order offences, almost every case attracts a fine less 
than $300. The cost l1f a private lawyer for a defended hearing is bound to be at 
least that. Nor can tht'y easily obtain legal aid. Access to Law reported the refusal 
rate for public order offences was 47 percent, compared to 16 percent overall, with 
thE:' result that 80 percent of cases were unrepresented.4J Many people faced with 
this position feel they have no choice but to plead guilty. We believe that the 
repeal of some trivial public order offences will prOVide a partial solution. 
However, it satisfactory alternative is needed for other Summary Offences charges 
which remain before the court. 

1.2 A public advocate or improved criminal legal aid system is not an appropriate or 
econ()mic solution to this problem. We believe that the only realistic option is to 
SUPP(wt people to defend themselves, or to allow them the right to choose to have 
a non-lawyer or Kai Awhina to act on their behalf. Many people will not choose 
that option, and we are not advocating that they be required to accept lay 
representation. However, people must be allowed to decide for themselves whom 
they want to speak on their behalf, given the options available. 

1.3 The most basic solution is for people to defend themselves, and wherever possible, 
people should be supported and assisted to take their own cases. At present, few 
people have the confidence, information and skills to do so. The challenge 
therefore is to provide those resources, and change our court processes so those 
most directly affected can understand and participate in them. We view this as a 
vital area for the Public Advocate in Legal Services Centres to work for change. 
Realistically, however, in the short ternl this will be an option which may appeal to 
only a small number of defendants. 

1.4 We therefore believe that capable and interested non~lawyer representatives are 
likely to provide better assistance to those defendants than disinterested legal aid 
lawyers. They would also ensure support and advocacy comes from people 
familiar with the culturill and community aspects of the case. By involving people 
\vho are more sensitive to the defendant's situation than lawyers tend to be, the 
Judge would also be better placed to make an informed decision. In addition, both 
self-defence and lay representation will significantly reduce the demand on Public 
Advocates, freeing them ro deal with other cases in more depth. 

1.5 We propose that lay people who are confident and experienced in advocacy, or 
trained in court procedure should be iilvailable to represent defendants if they ate 
wanted. They should illso be available to help people -wishing to represent 
themselves in preparing and presenting their own cases. These Kai A whina or lay 
advocates could include para-legal workers, community workers, Matua Whangai, 
friends at court, amongst others. Kai Awhina or lay advocates would be available 
to people in the District Court, and in "dosed" courts such as C & YP, Family 
Court, small claims tribunals, social welfare appeal board, planning and other 
tribunals, and accident compensation. Judges in the High Court should have a 
discretion to allow defendants representation by a Kai Awhina/lay advocate. 

1.6 Training must be readily available and actively encouraged. This \\ri11 provide 
people with basic skills and understanding of the law and court process. It will also 
mean that defendants and judges may have more confidence In those acting as 
advocates. However, we also feel that people should stilJ be able to choose 
someone to represent them who does not have recognised training. Placed within 
the realities of the communities concerned, both options have merit and should 
work side by side. For Kai Awhina who are likely to be used by Maori or Pacific 
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I!?lands defendants, training programmes must be devised and controlled by those 
communities. They would be t;"Q·ordinated through the legal services centres. 

1.7 Control by courts over the conduct of Kia Awhina/lay advocates is provided by the 
existing rules of contempt of court, which protect against deliberate abuses of 
process. To provide an additional element or control, any payment for Kai 
Awhina/lay advocates should come from the legal services budget, not directly 
from defendants. 

2. Pre<:edents 
2.1 Various forms of lay p,.utlcipation, such as Justices of the Peace, are already 

integral to the legal process. L1Y advocates routinely appear before a number of 
quasi"judicial bodies such as the Arbitration Court, Tribunals and Appeal 
Authorities. These involve legal as weU as factual issues, and their outcomes can 
haV(l Significant impact. The new Criminal justice Act has also recently given 
St.ltutOry recognition to the right of community people to speak at the time of 
sentencing. 

2.2 In 1984 the Court of Appeal decided that under present law no one currently has 
the right to present a case in CQurt unless they are a party to the case or a qualified 
lawyer. Courts/ however, have a discretion to allow unqualified advocates to 
appear before them: oJ u,Iould accept that all courts have a residual discretion to allow 
tmqllalified advocates to appear before them ••• In general, and without attempting to 
work out hard tlnd fast rules, discretionard audience s/zould be regarded in my opinioll, 
as a reserve or occasional expedient, for flse primarily ill emergency situations whe/! 
~'oul1sel is not available or in straiglttfrYWard matters where the assistance of counsel is 
not needed by the court or where it would be ul/dltly technical or burdensome to insist 
on counsel. Especially ill 1IIillor matters, cost saving could also be a relevant factor. fl4'l 

2.3 It is uncertain how far this presently applies in the District Court, as the District 
Courts Act 1947 says that someone may appear for themselves or be represented 
by a lawyer, "alld not otherwise". The Law Practitioners' Act 1982 also restricts the 
right of people to appeal' in court on behalf of others. Nevertheless, it is important 
to note that the principle of lay advocates is not unknown to New Zealand law. 

3. "McKenzie Friends" 

3.1 There is also the longstanding concept of the "friend in court" which allows a 
person without legal qualifications to sit beside their friend in court; take nc:)tesi 
quietly make suggestions and give advice to their friend; suggest questions and 
submissions to their friend to ask. However, they are not allowed to actually take 
part in the hearing by asking questions or making submissions. 
This is a right established several centuries ago, and has been recognised by our 
High Court:'-' and court of AppeaJ,« and in 1979 by a memorandum sent to all 
District Court Judges. Some confUSion was created by a decision not to allow them 
in a trial in 1982,·~ but a 1986 High Court decision has firmly restated the right to 
this friend, often called a "McKenzie friend",46 

3.2 Mnny people do not know about the possibility of using a "McKenzie friend", and 
confUSion is created by some Judges wrongly refusing to allow them. To remedy 
this, we recommend that it be given statutory recognition and be available to assist 
those electing to defend themselves under the general concept of the Kai 
Awhinn/layadvocate. 

5. PUBLIC ADVOCATES 

"Some type of public defender system was widelyfavoured, with salaried lawyers 
being available 011 call 24 /tollrs a day to delll with matters from the time a person 
is taken to tlte police staLion Imtil tile case is fltlally dealt with. RepreseI1tatiolt of 
this type would thell covel' tlte duty solicitodlegal aid roles. Issues whicTt would 
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med to be carefully dealt witll include the need for the person to retain some 
cJroice as fa lawyer. Tl1is t:ollid perJmps be llandleLi by having a modified legaltlid 
s!lstem, rllIt cOl/currently, ulhidI wouTd enable the defendant to go elsewhere it 
lIecessanJ." 

1. Proposals for Public Advocates 
1.1 A Public Advocate scheme, or Public Defender as it is often called involves 

salaried lawyers funded by government specifically to defend criminal cases. At 
times, private lawyers are contracted to supplement staff lawyers of the Public 
Advocate's office, Variations on this system operate in many countries, including 
the United States, Australia and Canada.47 There was very slrong support f.or some 
form of Public Advocate to rep1ace the present private lawyer based system of 
criminal legal aid. 

"We are concerned that the development of sucll a scheme would lead to a 
Government Department structure which wauld have the risk of being as 
iuacCt'ssible, remale and impersonal as private practice law tinns or Government 
Departments are te' many of our clients. Consequently we believe tI/ere should be a 
strOftg commitment to providing relaxed aM informal office settings which are 
accessible to people tiS the base for operation at Public Advocate schemes." 

1.2 We have carefully weighed up the benefits and drawbacks of such a system, 
beating in mind the available options for reform of criminal legal aid. The only 
<lther proposal forthcoming was to pay private lawyers higher fees to ensure a 
better quality of service. This may mean either paying the equivalent of civil legal 
aid, or fixing a scale of payments taking account of market rates. Both these 
alternatives would Involve high and continually increasing casu>, competition 
between legal aid and the other priorities of private pr'lctitioners, continued 
fragmentation of services, lack of quality control by consumers, detachment of 
legal aid from other support services, and. lack ot incentives for self~l'eliance. 

1.3 The Public Ac!vocate system also has its problems. It could become merely another 
cenllalised bu:reaucracy, inaccessible, tmaccountable and alien to the community. 
Clients have little choke of lawyer, and still may be forced to accept an 
inexperienced Dr incompetent lawyer. Routine court work may lead to a lack of 
independence in dealings with the police and prosecution. It may be difficult and 
costly to establish in areas other than main dties. However, many of these 
difficulties also exist under the present system, and would continue under an up­
gr..lded system of private lawyer legal aid. 

1.4 A Public Advocate sysfem has considerable advantages. It offers an integrated and 
coherently planned service in place of the present fragmented, ad hoc system. This 
makes it simpler to co-ordinate and monitor criminal legal services to ensure 
consistent quality. A saJaried office creates a pool of specialist criminal lawyers, 
who can commit themselves to defending clients without the need for concern 
over profit or other interests of private law firms. It offers individualised and 
continuous client representation. Its status allows it better access to scientific and 
other resources than individual, private law firms. While it does not allow clients 
total choice some scope fO.f choice can be built into the system. Continuity of 
services cun be offered from the time of arrest through to the conclusion of the 
Case, 

Community based Public Advocates offices provide opportunities for clients and 
their communities to exercise quality control and monitor staff performance. 
Criminal casework can operate alongside self-representation, lay advocates and 
extensive usc of para-legal workers. Links with community $Upport sl~!Vices and 
other assistallce can be provided. 
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Public advocates offices can also provide an exciting new avenue of work for 
lawyers. The teal'n. environment encourages lawyers to work and develop ideas 
collectively, and provides for planned and regular training, especially for young 
lawyers. It is encouraging that overseas experience indicates Public Advocates do 
not feel compromised or lacking in independence, and tend to zealously guard 
their independence. Their greatest danger appears to be total exhaustion or 
'burnout', unless they work for limited terms and strict control is maintained over 
workloads. 

1.5 One of the f~\ctors weighing most strongly in favour or the public advocate is its 
cost"effidency. Comparisons bE:'twet'fl salaried and private lawyers depend, of 
course, on the level of payment being made to both. But there now seems to be 
dear evidence that salaried legal services, if run efficiently, are much cheaper than 
private lawyer based fee-for-service legal aid. 
The most comprehensive study comparing salaried and private lawyers' costs was 
carried out by the Research and Education Section of the South Australian Legal 
Services Commissi<ltl in 1980. This study indicated that "services can always be 
provided more cheaply through efficimtly organised salaried lawyers than through 
prill/lte practititlnets." It considered that "any decisioll to lise private practitioners 
rather than salaried staff /lIllst be based on some factor other that! cost, and that a 
511bsttmtial increase it! the amount of legal aid provided cOllld be achieved by diverting 
funds from paying private practitioners 10 employing additional staff. For example: tlte 
~'(lst of 10 criminlll cases assigned to private practitioners would allow for 34 assigl1ed 
III fitilf{ lawyers, iudl/ding additional employment, accommodation, and support costs. 
/Moreover) the difference increases exponentially: 20 assignments to private lawyers 
would allow 68 to staff alld so forth, Ott present South Allstralian spending patterns 
(i.t'. 1980) the Commission is Dilly taking 410 criminal cases per month instead Of the 
1394 which could lie handlcd if a/l were assigned to staff lawyers."·a It also found no 
evidence that the services offered were in any way inferior to those offered by 
private lawyers. Where imbalance of funding goes to private practitioners lithe 
great danger is that legal aid has really beconu aid for lawyers rial cliel1ts". 

1.6 While we believ{.' a Public Advocate does not ,,{fer the perfect system, we have 
concluded that it is the best option available. We stress, however, that it will only 
work if it is well funded, well staffed, well administered and community based, 
and minimis('g re)janc(~ on supplementary private lawyers' services. 

2. Operation of Public Advocates 
2.1 We propose that the Public Advocate be responsible to carry out the following 

functions, consistent with the goal of promoting maximum self-reliance: 
(it) Co-ordinate the roster of para-legal workers to serve as police station 

advocates, and of lawyers available "on call" to assist them. 
(b) Provide advice at the Public Advocate's oUke to defendants before their first 

appearance in court. 
(c) Operate a "duty solicitor" type service at court, utilising a range of resource 

people induding public advocate staff, para-legals, law students, Kai 
Awhina/lay advocates and. where necessary, contracted lawyers. 

(d) Enter pl(>as where people are unable to do so themselves or through a Kai 
Awhinu/luy udvocate. 

(e) Apply for bail and enter uppeals against remands in custody. 
ef) Represt~nt defendants in defended hearings at all levels, when' people atl:: not 

otherwise represented. 
(g) Advise on, and where necessary pre<;ent, pleas in mitigation in a manner 

which promotes community involvement as provided under the Criminal 
Justice Act. 

(h) Advise and represent people wishing to appeal, especially those in custody. 
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(i) Participate in a range of self-reliance activities including education, 
information, resource development and the training of defendants, and Kai 
Awhina/lay advocates in basic court procedures and concepts. 

2.2 The following speciali~t services should also be co·ordinated through the Public 
Advocate: 

(a) The details of the new Children and Young Persons Act are not yet public. 
We trust that the primary emphasis will be on other than formal court 
processes. However, some form of court hearing will clearly remain for some 
criminal offences, and Jegal services must be provided for these. 

There was strong support for a speC'ialist Youth Advocate service. A six­
month pilot "Child Advocate" service operated in the Auckland Children and 
Young Persons Court during 1984-5. Its recent evaluation19 provides a useful 
basis for designing a more extensive service by highlighting problems which 
any future service must address. While the scheme increased levels of legal 
representation in the court, its "success" in other terms was difficult to assess. 
Problems it identified induded cross-cultural communication, lack of 
sp(><'ialist skills and training in dealing with children, absence of choice of 
advocate. difficulties of keeping pre-court appointments, failure to involve 
whanau and community, and administration. 

It is vital that these defects are remedied before any similar scheme is 
implemented elsewhere. We propose that the Public Advocate's office either 
provide such a service through salaried staff, or have funds available to 
contract specially trained lawyers for children. The Advocate's office should 
aim to develop teams of specialist lawyers and non-lawyers, chosen for their 
ability to communicate with and understand the young, especially Maori and 
Pacific Islands youth. All should take part in an orientation course and regular 
in-service training. If private lawyers are to be involved in the scheme, 
consideration should be given only to those prepared to undertake the same 
trilining and dedicate 50 percent of their practice to CYP court work. 

(b) Ongoing criminal legal assistance should be provided to people in all prisons, 
including advice and representation for internal disciplinary and parole 
hearings. Again, a Kai Awhina will be more appropriate in many of these 
situations, and the Public Advocate should facilitate this. 

(l~) Appropriately skilled and sensitive people should be available to represent 
psychiatric patients at cc.mmittal and review proceedings. Given the lack of 
lawyers with special interest, qualifications and sensitivity in this area, a para­
legal worker will often be more appropriate. Resourcing and co-ordination 
will be greatly assisted if a Mental Health legal centre is established. 

(d) Young people in substHute care fall bet-ween the boundaries of "criminal" and 
"civil". In recognition of the special position of these young people, each 
Public Advocate's office should in consultation with the local community 
appoint a person Or people in their area to act as a Child Rights Advocate. 
Their role would be to investigate, intervene and advocate on behalf of all 
young people in "substitute care", This should cover sodal welfare 
institutions, foster homes, health camps and community homes for children. 
They should have the responsibility to report to the Ministers of Justice and 
Social Welfare on needs to protect and promote the rights of the child and to 
comment publicly where necessary. They should also have the power to take 
legal action against any substitute care-giver abusing the rights of the child, 
and obtain an order removing the young person from that situation pending 
investigation. The Child Rights Advocates should replace the current 
ineffective and impotent Visiting Committees for Social Welfare homes. 

(e) The Public Advocates office should work with the Legal Services Centre to 
co-ordinate a roster of volunteer lawyers and advIsers to provide general legal 
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advice to people in 10cill prisons, psychiatric institutions and for young people 
in substitute Cilre. 

"While the Public De/ender shuuld be legally lrailled, if is imperative that they ltl! 

,lsr;istrd by Maori Ct1mlllutlify U'or,l;ers. gh'('I/ 111t.:' lack of legally tmilled Maori 
p~(lptt' avaihlblt>. Tire Maori c!ltflllllmity lC'orkrr mllst /Ie got'ermllclIt fUllded alld 
will assist ill dealing «'itll t:ultural emlfUet u'ltich lila!! arise." 

3,1 To .. Wl1id a purely legalistic appro<lch, all public advocates' offices should include 
lawyers, community and para-Ieg,l! workers. Public Advocate staff must reflect the 
clientele, with a high percent,1ge of Maori. Where there are strong communities 
from other cultures, stilff must be employed who can relate to, and translate for, 
tl\(lsl;' people. 

3.2 Offices must includ<> experienced and capable lawyers, ilnd provide a s~lpportive 
environment f,)r training of younger lawyers. However, care must be taken to 
ensure that this does U(1t return to the present prilctice of young lawyers learning 
on the poor. Consideration should be given to appointing workers for a limited 
tl'rm. to ht'Ip guard ilgainst burnout and provide regular new energy. Staff 
numbers '.ihould be carefully related to local cilseloads, with a standard formula 
established by the Legal S;rvices Commission to ensure adequate time can be 
spent r)U each CaSt>, Half-time staff and job-sharing could be employed to attract 
able pl'ople, especially in rural areas. This would also encourage women with 
child-care responSibilities to return to practice, and men to undertake those 
responsibilities. We propose thilt all staff be paid according to appropriate public 
"ervin.' salaries. 

33 In its e<lriy years ilt least, it combination of salaried and private lawyers would be 
needed, with cases allocatt'd through the Public Advocate's office. Some rural 
clreas ilno l«rgl;' cities may have ongoing difficulty attracting sufficiently 
exp(~rienced ilnci committed lawyers and would need to call on private 
prilctitioners. They would also need to be appOinted where there is a conflict of 
interest between co-defendants, or where specialist representation is needed. 
Whl.'re there are insufficient experienced staff, it may be necessa, '/ to contract 
l'xperienced priville criminal lawyers to take jury trials and other sel10US cases. A 
mixed system does haw the benefit of providing some increased choice for 
dt'fend,mts, retains the valuable services of skilled and sensitive criminal lawyers, 
and reduces thl;' burden on a nt'wIy established service. IncreaSing use of non­
lawyer options for minor criminal matters should help prevent the system 
hecoming unduly weighted towards use of private lawyer services. 
I Iowever, ('are must be taken to ensure this does not develop into a private lawyer 
dependent system under the guise of a Public Advocate service. In other countries 
whkh rUll such a system, 40 percent, 60 percent or 75 percent of criminal legal aid 
work continue~ to be allocatl;'d to private lawyers. We believe that a ceiling should 
he set on the level of private work to be allocated. The role, use and payment of 
non· salaried lawy(m; will need cureful consideration and monitoring by the Legal 
Service,> Commission, 

3.4 Although a salaried system should offer « better legal service, it also provides little 
scope for choice. A<;. far as possible, people should be able to choose from the 
advocates ilvailabl('. We propose that in cases involving Crimes Act offences, 
dt'rendants should ha\'l;' a choice amongst staff members, and private criminal 
legal aid lawyers listed on a register. 

4. Administration 
4.1 Initiatives must be taken to lmsure (·arly and effective contact is made between 

defendants and th(! Public Advocate. This could rl>duce the responsibility placed 
on defendants to st'ek out legal assistantt" which results in the present last-minute 
rush for adviCf~. Police Station advocates should provide a vital link. In addition, 
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the community, Legal Servin"; Centres, para-legal workers and the media would 
be essential contact and r{'feren~'e roints. 

4.2 The Public Advocate servin' must be seen to be independent from government 
control. It must aIst) be decentmlised and available in as many areas as possible. 
W(' thereltlre propose that the Public Advocates' offices be located in the proposed 
Legal Services Centres. This 'will r.ltionallc.;e the cost, encourage establishment in 
small towns, and guarantee community involvement and accountability. To 
prevent city offices from becoming too largH and bureaucratic, and provide ease of 
client access, they should also be located amongst suburban and satellite Legal 
Services Centre!>. Thev must be available outside normal office hours. An effective 
avenue for complaints and some level of self'monitoring by lawyers must also be 
established. 

4.3 A special problem arises with app(!uls. To avoid Public Advocates having to travel 
to Wellington, or establishing a special office there to handle appeals, we strongly 
advocate thilt the Court of Appeal go on circmt. 

4.4 The Legal Services Commission should ~'o·ordinate its operation, and establish 
some basic ~t4)ndards to ensure uniformity of service throughout the country. Local 
Public Advocates would be accountable to their Regional Legal Services 
Committe(', appointed by dient communities. Cultural sensitivity of the service 
will be monitored gl.:'m'rally by the Runanga Ture Tika/Maori Lore Commission. 

6. COSTS IN CRIMINAL CASES 

"It is my experimce that the COt/rts have operated the discretions ullder this Act in 
II tlery collserl'atil'l? mmmer. The reslllt has generally (Jeen to deprive citizens 
1l'/zLlSt" fitllwcial tepel 11111Y be !luly just Illlove the Zellel which qualifies them for 
criminal legal aid of !llty colllpensation for the expenditure which they have 
IIIlderttlkell to defend themselt1es Oil seriotts or itrtportant criminal charges. In order 
t.l t'1l5Urt' complete justice for defendants at this level, I believe that provision has 
{(> hI' made fill' award.5 af ~'osts to at least sttccf5sful defend!lnts ill at le!lst the vast 
majority of cases. The statute should be rewritten to make it plain that the Courts 
art' ttl tlward costs /0 a slIccessful defendant, unless there are strong countervailing 
circumstal1ces . .. III my I!xpaience, Lhe Crowl! almost always vigorously defends 
tiles!' l'OiJts Ilpplh'atill/fS (why, 1 hape tletJer understood), and, in many cases, the 
amount ilf the C(lsts awarded dOeS 1I0t eVen corer the costs to the client of making 
Ihl' (o{tl'1l written) submissions 011 the costs questioll. Obviously the maximum level 
prescri/'ed sholiid be rertlOl1ed or at lI'a5t substantially revised upwards." 

1.1 Even when people are found not guilty, they still have to pay any lawyer's fees, as 
well as carrying the {'ost of time off work and travel to court for themselves, their 
witnesses and those who come to support them. This is often greater punishment 
than they would have ~ccl'ived if they had pleaded guilty to the charge and been 
fined. Courts routinely order convicted defendants to pay court costs, often reqUire 
witnesses' expenses and sometimes order costs of prosecution. In the interests of 
justire, Courts must be equally ready to exercise their power under the Costs in 
Criminal Cases Act 1967 to order costs towards the defence. These must be set at a 
realisti<." level. The current rate was set in 1970 and has not been revised since. It 
can only be ('xceeded where the court is satisfied that "having regard to the special 
difficulty. complexity, or importallce of the case, the paymeut af greater costs is 
desiralTll"'. This h',we'> clients bearing often crippling legal costs for proving their 
innocence. 

SUMMARY OF MAIN RECOMMENDATIONS 
{il} Many people <trL' denied the protection of long established rights when dealing 

with the police because of their ignorance, police non-cooperation and lack of 
statutory recognition of those rights.The right to silence, communication with 
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lawyers and [amny, independent medical attention, and a telephone call should be 
written into lit\.". Courts should not admit statements not made in the presence of 
.1n independent adviser, and aU such interviews should be videotaped. 

(b) Rostered para-legal advisors should he available at all police stations to provide 
p£!oplc detained there 'vith basic legal advice and to be present at allinterview$. 
The Public Advocates' office should co-ordinate the roster and provide an on-call 
service for specialist legal advice. 

(c) An independent. community-based police complaints procedure must be 
esta.blished with adf!quate resources, full powers of investigation and the right to 
recommend or tAke action against police. 

(d) A cc-ordinated system of non-police prosecutors is needed for all courts in the 
cQuntry, to ensure greater independence in prosecution. By reducing the number of 
minor cases before court, the extent and expense of this service should be 
minimised. 

(e) Criminal legal aid should be provided through a salaried Public Advocates 
scheme: 

(i) A well-staffed, well~(unded and weU-administered Public Advocates' scheme 
will provide integrated and coherently planned criminal legal services. It 
should operate from community-based Legal Servines Centres, ensuring 
community accountability and access to support services. It should support 
and promote legal self-reliance and education as well as providing lawyers' 
services; 

(it) The Public Advocates office should co-ordinate legal services at the police 
station; advice prior to pleading; duty soUcitor work; entering pleas; bail; 
defended hearings; sentencing; appeals; youth advocatesi psychiatric patients; 
prisoners; and young people in substitute care; 

(ill) Servic\..>s should be provided through salaried public advocates, para~legal 
workers, and selected private lawyers aI1d lay advocates retained on contrad. 
People fadng Crimes Act charges should enjoy the right of choice of a public 
advocate or a lawyer from the private criminal legal aid register. 

(f) In recognition that appropriate legal servic;es will not always be available and the 
cost of private lawyers may well exceed any likely fine, people should have a right 
to be represented by a Kai Awhina/lay advocate of their choice. This option should 
apply in cases before the District Court, Family and CYP Courts} tribunals, and at 
the discretion of the Judge in the High Court. 

(g) Reasonable costs should be awarded to successful defendants. 
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H. COMMUNITY LEGAL SERVICES 

Legal literacy and self-reliance programmes are only possible if they are designedt 

operated and controlled by communities for their own benefit. By being creative and 
flexible, they can often resolve problems without recourse to a lawyer, or the legal 
system. In the longer term they can wean people from dependence on such services, and 
provide the basis for truly participatory justice. 

1. LEGAL INFORMATION 

"Know/edge empowers us to make Ollr own considered decisions; frees us fro/ll 
complete reliance upon legal professions; and enables liS to enter into informed 
debate about Ihe legal framework of our country/' 

1.1 We firmly believe that new legal services will have no impact unless they include 
or are accompanied by an extensive information and education programme about 
the legal system t rights and responsibilities. 

"Unless you are aware of your right of decent treatment by the law and access to 
legal cOl/llsel, these rights will be deniec. to you. There/ore we mllst either educate 
the people about their rights or teach them in ways that they will not need thent." 

1.2 Currently, the Justice Department confines its resource development role to 
information on specific legislation and aspects of the formal legal system. 
Production of legal information and resources for communities is left to a small 
number of voluntary organisations, working within very limited budgets. A 
number of submissions commended their work However, the resources they 
produce are severely restricted in availability and scope, 

1.3 More education and information is urgently needed on a wide range of areas such 
as legal rights and criminal law; legal services; rights as citizens in dealing with 
local authorities and government departments; housing; domestic purposes 
benefit, maintenance, non-molestationt matrimonial property; loans, hire 
purchase, consumer rights and small claims courts; wills and estates; land, 
conveyancing, mortgages; Town and Country Planning Act; loca.l authority by­
laws; rights of women and children; services of the Ombudsman's office, J.P.s and 
Maori Wardens; rights to information under the Official Information Act; 
procedures for complaints against police, government departments, and lawyers. 

104 People also require bette; access to the content of legislation, in a language they 
can tmderstand without needing to resort to a lawyer. Language in legislation, by­
laws, union awards, documents and court procedures needs to be simplified. 
Translations into commonly used languages must be freely available. Many people 
also feel unable to participate effectively in the law-making process, which they 
viewed as exclUSive, elitist and expensive. More information about proposed 
legislation, and a revamped SUbmissions process, are vital to ensure greater 
popular and consumer participation. Local agents shOUld also be appointed to 
enSUre that legislation can be obtained by people who live outside major cities. 

1.5 Maori people need easily understood information to guide them in areas like 
succession, vesting, appointment of Trustees, powers and duties of Trustees, 
Roadst Incorporations, in addition to general education about the law. Some 
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information, like the Maori Planning Kit is diffkult for lay people to obtaln and to 
understand. Clear hi-Ungual and practical explanations of law nod leg'll services 
must be provided. Education and information programmes for Pacific people are 
urgently needed, as many are unaware of the law atld the seriousness of crimes. 
These must be designed and run by Pacific people themselves. 

1.6 Legal resources must provlde easily understood, culturally relevant, up-to-date 
information. All written resources should conform to UNESCO standards of 
minimum functional literacy. Resource development should be contracted to 
community groups who can relate to their members' needs, and are able to 
produce information more economically and effectively than gOlle-rome-nt 
departments. The Legal Services Commission should be responsible for co­
ordinating production and distribution of legal resources, and funding community 
based reSOUl'ce development. 

2 LEGAL EDUCAT10N 
1.1 Peoplt> were emphatic that education on law, legal rights and responsibilities, and 

legal services must start at school. Current teaching on law was criticised as 
haphazard and umesourced. Law in schools was considered as important as peace 
studies, trade union, sex education and the new health syllabus. This is consistent 
with recommendations of numerous previous reports, induding the Advisory 
Committee on Youth and Law in our Multicultural Society and the fmal report of 
the Access to the Law committee. 

1.2 PrevioUS goveroment failures to respond to these proposals deserve strong 
censure. A Law Related Education Committee comprising representatives from the 
Departments of Education, JUstice, Police, Social Welfare, Health, Internal Affairs, 
the Ministry o{Transport, the New Zealand Law Society, the Consumers' Instilute, 
the New Zealand Education Institute and the Post Primary Teachers Association, 
was established in 1976. It has conspicuously failed in its stated purpose to 
encourage and facilitate the introduction of more and better law related material 
into schools. According to the Justice Department "Despite the committee's 
{'xistence, however, the departments and organisations concenzed have fo date 
conlinued to operate ill very much a piecemeal fashioll! WUlI either going it alone, or 
IICillg merely reactive, with individual officers responding fa requests on a one-off 
basis."SO Justice Department has allocated a mere $9,000 a year to this work, and 
even this amount was not paid out for several years. 

1.3 We believe that compulsory legal education in schools is fundamental to legal 
services, and note that th5s is consistent with long-standing Labour Party policy. 
Legal education should form an integral part of the core curriculum and begin weH 
before school leavIng age. It is vital that all areas of relevance to young people at 
school and in the future should be covered. Teaching should be in co-opemtion 
with local resource people, such as those in community law programmes, rather 
than dependent upon teachers Who are not well-versed in the SUbject. Speakers 
from outside, such as Womens Refuges, Rape Crisis, CLCs, CABx, should be 
brought in to talk realistically about law and what is inVolved. 

104 .Education should not stop at schools, but must be ongoing. Community education 
is vital. Programmes should be organised through local community groups and 
education centres, with t.egal Services Centres, para-legal workers and other 
commtlnity organisations providing contact points and distribution outlets. Legal 
education should extend into such areas as employment training schemes, 
workplaces, prisons and youth institutions. Programmes should also be devised for 
people such as retailers and landlords to familiarise them with their legal 
obligations to consumers, 

1.5 The content and location of programmes must be appropriate to local 
communities. They should cover general or specific aspects (if the Jaw, and provide 
for ttp-dated training when major changes are made to relevant laws. This should 
be achieved through a variety of approa,;:hes, appropri.'te to the situation. Regular 
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hui (for general discussion) and wananga (for intensive learning) should be held 
over 2 or 3 days, to share knowledge 011 various aspects of law and try to pre-empt 
S€:'rious problems. Other means would include pamphlets, simple leaflets, posters 
and comic strips; self-help kitsets on COUlman areas like divorce and separation, 
and house purchase; regular newspaper coverage in local and national papers; 
~pectfic items for Access radio, commercial radio, national programme and daytime 
television, with scope .101' lawyers taking part in such programmes and being 
available to answer questions; advertising and role.playing through the T.V.N.Z. 
Community Service to explain legal rights and options. 

1.6 A wide range of specine groups have urgent needs for basic training in the law. 
They include voluntary workers involved in whanau programmes; unionists; 
commUllity workersi workers in rape crisis, womens refuge and womens support 
groups; youth workers; court workersi Maori wardens; Matua Whangai; 
community development officers; city and county council staff; workers in 
domestic violence, alcohol abuse, incest, and rape. Such training should also be 
available to the rtlany people within the community who provide information, 
advice, and education on the law, and all other interested adults, community 
groups and workers. This is particularly important for people in rural areas, where 
other community law programmes such as legal centres may take time to establish. 

1.7 Training for Maori workers must be arranged in consultation with tribal authorities 
and community groups to ensure its relevance, and a methodology which is 
culturally and socialty acceptable. This should involve all forms of contact and 
shared knowledge, including hui, group discussions, research, reading or sharing 
experiences, and spending time with kaumatua to gain guidance, support and 
knowledge. 

1.8 The Legal Services Commission should be responsible for assisting communities to 
develop and implement training programmes both at lOCal and national level, 
provide funds, reSOUrce persons and information. Training and resources must be 
provided free when Mcessary. 

3, LEGAL WANANGA 
1.1 LegAl services hui or wananga should be organised regularly within rural and 

urban communities which are without ready access to legal services. They would 
provide two or three days of intensive legal advice, education and information on 
general or specific subjects. In certain situations those present may also facilitate 
settlements and other forms of problem~solving. 

1.2 Different resource people should be caned upon according to the kaupapa and the 
location, including community advisers, lawyers, judges, law students, para-legal 
trainees, government employees and people from other diSciplines. Law students 
in universities and those undertaking para-legal training in community COlleges 
and other centres should be involved as part of their education. Maori Affairs 
solicitors shOUld also take the initiative to set up regular clinics around their 
districts to give advice, especially about land. They would also involve people from 
other government departments, such as Social Welfare, Inland Revenue, 
Commercial Affairs section of the Justice Department or HOUSing, to discuss 
specific pOlicies Or problems facing the people. 

1.3 These forunis should become mutual learning experiences for those iuvolved. The 
community would benefit from education and adVice. The resource people would 
be exposed to new environments where they will gain more sodal and cultural 
awareness. This would be especially valuable where wananga are held on marae 
or in other non-Pakeha settings. 

1.4 Organisation of hui would need to take place on a lOCal basis. This should be the 
responsibility Qf the Legal Services Centres working with local p<lra-legal workers. 
Adequate (unding must be provided to covel' the wananga and transport As they 
are deprived of access to flther legal services the cost must not fall back on the 
communities. 
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1.5 This IS an approach used very f;uccessfully in India, where the need for rural 
outreach is a primary com'ern. As the present Chief Justice of the Indian Supreme 
Court has emphasised, "We attach eausiderablf importal1ce /0 tlte tlrganisatioll Of 
~Hlch legal aid camps in rural areas . .• beeallse rl't belier'/! that only by tltis strategy. , , 
tee shall lIe able tll readl legal services to the poor and uppressed segmellts of tht' 
~'(Jt1wwllity ami solve llteir prol//ertls and dffficullies."51 These Indian initiatives 
received specific tOmmendati(ln in a submission receiv~d from a New Zealand 
High Court Judge. 

4. LEGAL SERVICES CENTRES 

1.1 We propose a comprehensive network of community controlled Legal Services 
Cl'ntres be developed throughout the country. Each centre must be established 
thrtlugh the local community, and oper,lte in a way which is truly accountable and 
responSive to the needs identified by its local client community, Lawyers and 
others with vested interests in thl;.' provision of legal services must playa minority 
wle in management and policy decisions. This reflects widespread recognition that 
((mtres set up without the active participation of communities perpetuate 
paternalism and dl'pl;.'ndence, and reduce self-reliance. 

1.2 Lt'gal Services Centres should provide information, education, training 
programmes, resources, and advice in a wide range of areas. These include debts 
and hire purchase, dealing!> with government departments, tenancy, immigration, 
discrimination, welfare, family disputes, victims, trusts and incorporations, trade 
unions and consumer rights. Services would be provided by salaried staff, 
including public advocates and para-legal workers, and through rostered volunteer 
l,nvyers. They should also be responsible for organisation of legal wananga within 
surrounding communities and co-ordinating the development of locally relevant 
legal resources. The public advocate, and associated services, would also operate 
frol'n these centres. 

1.3 Specialist legal centres should also be developed to provide skilled legal assistance, 
infom1ation and resources in priority areas. We propose the establishment of 
Maori legal services c(>ntres and an environmental defenders office. We also 
recommend that the Legal Services Commission give serious consideration to 
other such centres for childrens' rights, women, mental health, tenancy, welfare, 
and consun1ers. These may be jointly funded by the appropriate government 
department. 

1.4 The Centres should operate as a central base, with rural or urban outreach through 
p<'1ra-ll'gaI workers. Satellite centres, or community legal resource bases should 
ills!) be developed on marae, community centres, suburbs and small towns,and 
located within areas of greatest need. Wherever possible, Legal Services Centres 
should be based on marae to ensure Maori participation in their work and 
direction. Their operations must be flexible, informal and culturally appropriate, 
and collectively based, They should provide a service outside nonnal office hours 
for thos{' unable to take time from work, and provide child care facilities. They 
nt'ed to be weJl-publicised and visible. Workers must liaise with other parts of the 
community to ensure they are genuinely used as a community resource, 

1.5 Priority must always remain on yromoting informed and responsible se1f-rc:~liance. 
A balance would need te be maintained between individual case work and 
community legal development. Specific role designations, especially for public 
ildvocate work, is essential to prevent case work from taking disproportionate 
reSOurces. 

1.6 Legal Services Centres should be staffed by a combination of trained para-legal 
and community workers, salaried lawyers, lay people and volunteers. Some 
private and volunteer lawyers would also be involved where needed, especially 
with the public advocates' work, Staff must have a strong cultural awareness, and 
reflect tlw l'nilke-up of the client community. AfIirmative action employment is 
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therefore essential. All workers, :in~luding lawyers, must be accountable to the 
local community for the service they provide. 

1.7 The Legal Services Commission should set broad national criteria for operation 
and accountability of the Centres, and monitor procedures for community and 
client control and accountability. This would ensure sufficient autonomy to meet 
local needs, combined with some standardisation and quality control over services. 
Funding should be allocated regionally, allowing scope for variations in local 
priorities. 

1.8 The services provided through Legal Services Centres would be inexpensive and 
cost-efficient when compared with private lawyer based options. With the public 
advocate operating from Legal Services Centres, administrative expenses will be 
minimised whilst providing an integrated service. 1£ they are able to work 
effectively, their medium term effect should be a reduced demand for expensive 
specialist legal services. 

1.9 Previous government commitment to community law programmes has been 
pathetic. In 1985 only about $109,000 was allocated to such programmes out of a 
total legal aid budget of almost $14,000,0<'1.0. Of this $100,000 went to the four 
community law centres then existing.52 A significant proportion of the new legal 
services budget must b" \:ommitted to Legal Services Centres. 

"While Community Law Centres may be of value in an urban setting, they are 
limited in the provision of legal services in rtlral areas. This is because they are 
cC1ltre~based and people must travel to receive tlte service. Evett in urban settings, 
we wOllld argue that their value is limited . .. If the 'laWyer' is there, then people 
choose to See lite lawyer and file expert syndrome is reinforced . .• Thi! people who 
work in stich centres are often idealistic young people, straight alit of university 
who have limited experience of the legal system tllat prevails ill this country. Te 
Runanga a Ngati Poroll are l10t in favour of a system that enables legal advice to be 
given by a person who must learn tlte system' aft the backs of those wlto can il/­
afford that hJpe of lesson." 

1.10 In making this proposal we have born in mind lessons to be learnt from the 
experiences of community law centres both here and overseas. There are currently 
five community law centres in Grey Lynn, Wellington, Porirua, Christchurch and 
Dunedin. They carry out a mixture of case-work and education work on a range of 
legal issues, and employ lawyers and non-lawyers. The Centres have many 
positive aspects .. However, they face constant funding crises, serious work 
overloads, limited resourceS and high staff turnovers due to burnout, low rates of 
pay and lack of career prospects. Their processes of community control and 
accountabUity are still largely und~veJoped. Their expansion was not generally 
welcomed by the legal profession. Before receiving Justice Department funding 
they have been reqUired to obtain an exemption from certain Law Society 
requirements. We see no justification for continued Law Society COi'ltrol over such 
centres, as any lawyers pmcticing within them will still tall under Law Society 
disciplinary powers. 

1.11 OV~i'Seas experience with law centres has bt'!en mixed. Their benefits as a pre­
em~tive service, and their potential to build community self-reliance, are now 
widely recognised. However, lessons must also be learnt from the many problems 
which have arisfJn over their goals and operation. The most important stumbling 
blocks have been inadequate and insecure funding; lack of co-ordination; absence 
of dear policy and direction; failure to ensure real community control; continued 
depende11ce on specialists and experts; and over-commitment to case-work, while 
neglecting self-reliance progranuncs and other positive initiatives. 

79 



5. CITIZENS ADVICE BUREAUX 
1.1 An estimated 30 percent of C.A.B. inquiries directly or inditectly relate to the law, 

If they cannot be dealt with immediately, they are referred to the C.A.B's volunteer 
legai advice service, a lawyer or other service. The present system of referral faces 
the serious problem of a Nfall-off" rate, where only about 60 percent follow-up 
their initial referral.51 The free legal advice servi('l' provides a limited service. It 
generillly operates only two hQurs a week by appointment, which often must be 
made a week in advance. This cannot meet the needs of people who have 
immediate problems, or those unable to commit themselves to appointments in 
advance. 

1.2 The Pakeha middle-class inlage of the C.A.B. and its workers was considered off­
putting for many people. n'\l~y felt such services must be appropriate to, and 
actively involve, local cli~nt communities at all levels of their operation, 

l.3 The C.A.B. will continue to offer an important service, although their role will 
change ,is community l('gal initiatives develop. The proposed training programmes 
should better equip staff to deal with basic legaJ problems, and new legal services 
, ... i11 provide important sources of information and points of referral. 

6. PARA-LEGAL WORKERS 
1.1 it seems clear that private lawyers will not be able to meet the legl~l service needs 

of mraI and depressed urban areas, which are considered unappealing and 
uneconomic. This presents a challenge which denlands innovativl~ ideas. Although 
it will be difficult tn provide permanent legal services for these communities, we 
believe a combination of para-legal workers and legal wananga will ensure that 
their needs are not neglected. Such initiatives will complement and streamline 
services which arc provided by lawyers. 

1.2 We propose a network of paid, trained para-legal workf~rs be established to 
provide their communities with information, advice, resources, education and 
liaison with other services. They should also be available to act as Kai Awhina or 
1<ly advocates for people appearing in court. The workers would be drawn from, 
and based in the communities thcy work within. Some luay specialise in working 
amongst priority groups, such as Maori, Pacific communjties, women, unemployed 
workers, or youth. Others would work within a geographical Or tribal region. Their 
priorities should be determined by their communitie~, with the goal to empower 
the people to deal with their own problems, by building legal literacy and self­
reliance. 

1.3 Para-legal workers would also fulfil a vital role in the P\lblic Advocates' work. 
They should be the mainstay of the proposed poHce station advocate; assist people 
due to appear in court; provide support and liaison with court and other 
community services; and help co-ordinate and run education and self·defence 
programmes on criminal law. 

1.4 Their work must evolve at the local level, within broad national guidelines. They 
must operate with the p('ople at ground level, and not be allowed to develop into 
office bound workers. Regular and appropriate training, designed in consultation 
with consumer communities, is essential. Para-legal services, and training, shOUld 
bt' ('o-mdh1ated by the National Legal Services Commission. 

1.5 Para-legal workers would undoubtedly be cheaper than providing lull-time 
lawyers paid at private rates. However, we stress that the programme must not be 
viewed as a cost-cutting exercise which forces communities to support the workers 
{rom their meagre resources. There must be secure and adequate funding for 
wages, reSOurces, administration and support for those undertaking this 
burdensome role. Provision of vehicles is abs.;,1.a tely essential as thete is no other 
way a community-based worker, especially in rural areas, can operate. 

1.6 Other programme!:; rt'fh'ct a slmilar approach of community-based resource 
workers fostering informed self-reliance. These include the Labour Department's 
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G.R.L.S. scheme, the public health nurses and itinerant teachers programmes, and 
the Internal Affairs Detached Youth Workers' scheme. Recent evaluations of these 
schemes wjU provide helpful guides to designing a community based and 
controlled para-legal programme. Para-legal programmes are highly successful in 
countries such as India, Philippines and Indonesia. 

7. COMMUNITY INITlATIVr)S 
1.1 In making this proposal, we wish to acknowledgo the many volunteers who 

already do para-legal work, without payment, reSOl'.:rces, training, or recognition. 
1.2 The story of the Tamaki Kokiri Court Workers shows the potential, and the despair 

of those involved in community legal services. 

"Tamaki Makaurau Kokiri court workers scheme is a community initiative, which 
1Irose out Of the peoples' concern O1)er what Was happening to young people. It 
uecame clear that there was an urgent need for Maori 111 CQurt, to be there to talk 
with the young peopll?, and monitor and challenge the failure of tlte legal system to 
cater for their needs. Yaung peQple i1JeTttse/1)es must decide Ott their needs and 
programmes to meet tl/em, allowing them to take responsibility for themselves. The 
leadership role which young women can play mllst also be recognised. The Kokiri 
court workers are young Maoril mail1ly women. It is obvious that pakeha social 
agencil!s and govcrnmeul departments are not caterillg for those 11eeds. 

Despite the barriers pllt in their way, Kokiri callrt workers have shown again 
t}lIlt Maori people cal! work together effectively and get things done, when pakeha 
departments and agmcies cannol. Court warkers don't work for their own sake, but 
for lhe tamarlki and their commrmity. Tiley don't work a 9 to 5 job; tlley have to 
be tliere to respond when fhey're needed. 

Tire main fltllding for Kokiri cOllrt workers now comes from CEIS. CEIS arose out 
of tlte 1981 gang report, and created a fll11d of $150,000 per annum for 3 years to be 
granted to three communities . .Tn Grey Lynn this rna/fey provided a locally 
controlled economfc base. The community ran for CElS ven) fast because until thm 
they had bew, living Or/I af each oihers pockets, borrowing money from each other 
fltat no-one really had /0 spare. Decisions allocating money and setting priorities 
were madc by local peoplc{ alld they had total control of wltat roas done. Groups 
who were ftmdad 'were accountable for money and use of it to each other, ralher 
tltall to funding agencies. While it r'; easy to rip of! money from 
departments-wltell your atOll people and c(,:~;(uunity are involved, you ~ol1rt take 
from each other alld you're accountable fa each other for wI/at yOIl are domg every 
day," 

1.3 We believe it is government's responsibility to fund a co-ordinated network of 
court workers across the country. Priority should be given to liaison between court 
officers and MaOri, Pacific Islands "nd people from other cultures. CQurt workers 
must have recognised standing in the courts[ and access to the cells, the pOlice 
summary of facts, the interviewing room, a list of lawyers, and the court library. 
They m.ust be encounlged to make submissions on bail applications, pleas in 
mitigation and submissions on placement before the Children and YoungPersons 
Court. 

1.4 Many voluntary workers ure despondent; burnt out, and fed up with alwflYs doing 
the "ambulance work" in court. More court workers ar~ needed, but they must be 
paid. People have worked too long for no salaries or· expenses. This includes 
Kaumatua, Matua Whangai, M(\ori. community workers, Maori wardens, and 
community support agendes such as womens refuges; rape crisis centres, and 
other community based organisations. Beyond that} whanau and hapu must be 
recognised as having the skills and talents to administer, plan and control their 
own programmes and funding. Many communities need more information about 
the scope of such agencies, and the support available. 
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SUMMARY OF MAIN RECOMMENDATIONS 
(a) Oevelopment of easily understood, culturally relevant, tlp.to-date legal resources 

should be contracted to local communities, groups and organisations. 
(b} Wide-ranging legal education should be promoted throughout the community, 

with priority on introduction of legal education into the school core curriculum at 
intermediate level upwards. 

(c) Intensive legal wananga should be held on request in rural and urban communities 
where other legal services are unavailable, providing .ndvice, information and 
education on general or specific subjec~s, in a context which will provide a learning 
experience for both the community and the resource people. 

(d) A comprehensive network of community based and controlled Legal Services 
Centres should be established throughout the country, combining advice, 
education, resource development, and Public Advocate services provided by para­
legals, community workers and Public Advocates. 

(e) A network of trained pa~"-legal workers shOUld be appointed to service rural and 
depressed urban areas, provIding information, advice, resources, education, and 
liaison with other legal services. The workers must be drawn from, nominated by 
and accountable to their local communities. 

(f) Relevant and appropriate training programmes should be provided for para-legal 
and legal services workers, and be available to all ,,!:hers involved directly or 
indirectly in provision of community based legal services. 
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I. NON-CRIMINAL LEGAL SERVICES 

The perversity of the pre~;ent legal services system was seen to lie in the availability of 
civil legal ,lid only once a problem has reached the stage of a likely court case. People 
were far more com:emed with access to services at the stage of advice, and in assistance 
"nd advocacy in various civil forums, Proposals f(lc change seek to meet this broader 
range of needs, in a way which promotes both self·reliance and cost·effidency, 

1. LEGAL ADVICE 
1.1 Civil legal aid is available only for matters which will result in a court hearing. 

There is no legal aid for non· court matters, or for legal advice. Recent moves 
towards informal legal processes, such as the Small Claims and Tenancy Tribunals, 
make this continued distinction hard to justify. Furthec, failure to provide free legal 
advice is a false economy, as many serious legal problems could be pre-empted or 
diverted to other forms of resolution. Nevertheless, the cost of merely e)l ten ding 
current civil legal aid to cover advice is potentially enormous. Other options which 
provide effective advice at minimum cost must he sought. 

1.2 We propose that legal advice be made available on three levels: 
(a) Priority should be placed on providing advice through community based 

services. They can offer an informal, culturally appropriate and easily 
accessible service, with links to other forms of support and advice. These 
services should not be solely centre-based, and must have community and 
rural outreach. We propose that they be provided through the proposed Legal 
Services Centres, para·legal workers, and legal wananga, and through better 
trained and resourced workers 't'.'ithln C.A.B. and other specialist support 
agencies. Special arrangements need to be made for those in institutions, and 
responsibility for co-ordinating this should be placed on the Legal Services 
Centres. 

(b) Those who are unable to gain easy access to community legal services, or who 
need to be referred for more specialist advice, should have available an 
expanded and revamped version of the Law Society's 'Law Help' scheme. 
Under this scheme, law firms offer 20 minutes legal advice for $10. It is 
currently little known and rarely used. We recommend that the New Zealand 
Law Society ilctively recruit law firms into the scheme, especi.:illy those who 
are not otherwise involved in legal serVices work, with the aim of 'Law Help' 
being available in every city, suburb and rural area. Much more effective and 
sustained publicity, and prominent advertising would also be needed. This 
would be assisted by referrals and information provided to consumers by 
community based legal services. 

(c) 'Last resort' legal advice beyond Law Help should be available under civil 
legal aid to the following specific ca~egories of people and cases: 

(i). People in prison and psychiatric institutions; 
(ii) Children in substitute care; 
(iii) Beneficiaries and the unemployed not on benefits; 
(iv) SuperannuHants with nO other income: 
(v) Victims ~1I violence for related legal prOblems; 

(vi) Deallngs with government departments, InclUding the pOlice. 
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1.3 Advice on specialist areas of law affecting Maori people, such as Maori land, will 
be provided through the proposed Maori Legal Service, with the precise terms of 
the service to be decided by the Runanga Tikanga Maori/Maori Lore Commission. 

2. CIVIL LEGAL AIO 
1. Access to dvlliegal aid 
1.1 Since the present Legal Aid Act was passed in 1969 there btl&" been a massive 

increase in numbers of cases, and their cost. l3etwe<'n 1976 and 1981 the cost 
increased by 210 percent. The nett increase over 1984-5 was $1,381,524, or almost 
37 percent.54 As lawyers fees continue to \'i1aease, so will the cost of dvillegal aid. 
About 94 percent of all applications for civil legal aid are for "domestic" 
proceedings.5,~ . 

1.2 Most people seem up.;\.ware that civil legal aid exists, and there appeared to be total 
ignorance of its aV<1ilability for the Maori Land Court and other Tribunals. There is 
also a senous lack of knowledge amongst Pacific Islands communities, and 
conft~siDn about the difference between civil and criminal legal aid. No appropriate 
,niormat\on appear!> to be available, and people are dependent on lawyers to 
inform them of its availability. People who are fearful of the cost of initially 
approaching a lawyer are therefore effectively denied legal aid. 

1.3 The major problems with civil legal aid related to its unavailability for matters 
involving dissolution hearings and the environment, and the restrictions placed on 
eligibility for the Maori Land Court and Tribunals. 

2. Domestic pr()~~eedings 
2.1 Civil legal aid is available for all stages of domestic proceedings, except for the 

dissolution hearing itself. Domestic proceedings dominate dvil legal aId, being 
over 90 pt~rcent of Cases granted and 90 percent of total civil legal aid costs. Of the 
domestic proceedings applications 86 percent were from women, mainly 
homemakers and beneficiaries. Most o( these are for separations.56 

2.2 We are concerned that continued dominance of civil legal aid by domestic 
proceedings will severely reduce funding available for other legal services. 
However, we also find the arbitrary cut-off at the point of dissolution impossible to 
justify, and feel it unfairly penalises women. Once more, innovative solutions are 
required. 

2.3 The goal of building self-reliance must remain a priority. This requires urgent 
action to restructure the Family Court to ensure that women feel they can truly 
participate on an equal basis. Use of Kai Awhina or lay advocates, and supporters 
in the "McKenzie friend" capacity, should relieve the need to rely on lawyers' 
services. Widely available "dissolution kits" in an easily underfltood format, and 
"role-play" sessions for those wanting to take their own cases should also assist. 
We suggest that this approach be adopted regarding aU aspects of domestic 
proceedings, not just the dissolution hearing. 

2.4 However, we are concerned about forcing women into self~mliance by denying 
legal aid without provldil'lg the resources, training and forum where they can 
survive on their own. We therefore recommend that serious consideration be given 
by the LegaL Serv1c:es Commission to removing the restricUon on legal aid for 
dissolutions until such resources are available, and structural changes have been 
made. Hopefully, the cost filctor will introduce urgency into this process. 

3. Maori Legal Needs 
3.1 Maori people need a.ccess to legal assistance, as of right, where legislation 

impinges on traditional Maori rights. The Runanga Tikanga Maori/Maori Lore 
Commission should take main responsibUity for this through the Maori Legal 
Service, and people should bl: encouraged to seek its assistance. For cases where 
tht' Maori Legal Service is not appropriate or available, people should be eligible 
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for civil legal aid. Current restrictions on legal aid for Maori Land Court hearings, 
r~quiring proof that a lawyel' is needed, should be removed, Legal aid should also 
be made availaNe for groups of owners, and for a person or body (such as a Trust) 
representing the collective interests of owners. Decisions on such applications 
must be made by a bi-cultural body. 

4. Extension of civil legal aid 
4.1 We welcome initiatives to reduce the high cost of conveyancing, in particular, the 

opening of "Law Shops" where law firms provide a marC modest service at a 
lower fee. This should alleviate the need for state funded Jegal services in this area. 

4.2 While the principle of legal aid for Commissions of Inquiry is supported, there is 
STave concern that the cost for lengthy hearings in a small number of cases will 
consume a disproportionate amount of the legal services budget. Whether a ceiling 
should be placed on the cost of such services is a matter which the Legal Services 
Commission should investigate more fully. 

4.3 We recommend that civil legal aid be available at all levels of disputes with 
govemment departments such as immigration, social welfare and police, 
applications under the Official Information Act and enquiries to the Ombudsman. 
However, people should be encouraged to use alternative legal services to pursue 
such matters. 

5. Administration 

"Fin/lily, 011 tile civil/egal aid system, I would llOpe tllat arty new system would be 
administered in some otfter way t1Unt through District Legal Aid Committees. My 
experience of tile •... Legal Aid Committee lias left me most unimpressed with tlte 
way ill whiclt the-y opt!tate. In my view, a fulHime body, with some feel for tlte 
services it's l'r(lVidin8, would be vastly preferable." 

5.1 Tht> present system of administration of civil legal aid by District Law Societies 
drew strong criticism. There are serious regional inconsistencies in granting 
waivers of contributions and assessing further contributions. While the 
considerable time volunteered by m~mbers of those committees is appredated, 
there is an obvious need for more consistent oversight of policy and 
.1dminislration. There was particular concem that these committees were 
empowered to make value judgments on the merits of a case, the need for legal 
as..<;istance and the likely injustice which would result from a refusal of legal aid. As 
a Committee of predominantly Pakeha male lawyers they were seen as quite 
inappropriate to make such decisions, especially in tripunal and Maori land 
matters. 

5.2 We rel:'ommend that the Disbict Law Societies continue to control the vetting or 
"taxing" of fees of those providing civil legal "Id. Decisions on whether to grant 
legal aid.. however, will be carried out through a process established and 
monitored by the Legal Services Commission. This will ensure that non~lawyers 
and community people are involved in the decisions on eligibility and allocation of 
It.'gal aid, 

3. ENVIRONMENT AND PLANNING 

"At prt'sl!ni tlll?rl: appears ttl be all inherellt unfairness where the applicant (be it 
lhe Crown or !lily oiha developer) 11(15 unlimited IUllds for represelltatiOlt and the 
calling (If witnesses and the ol/jectors who have floUting but their OWIt la1ld or 
interest to call UpOlI. A modest government fund 'would ensure that lltose 
possessing rights of participatioll bt the planning pfOcess would be able to 
effl'ctit't'ly exercise fhose r~hts.u 
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1.1 The public's right to participate in planning, resource exploitation and local body 
decisions appears to be seriously undermined, and at times nullified, by ignorance, 
cost and the intimidating nature of proceedings. Balanced planning should take 
full account of cultural, community and environmental interests. Instead, people 
complained that the system is designed to protect the vested interests of 
developers, local authorities and government. 

1.2 People are rarely informed of proposals in sufficient time to collect the necessary 
information and prepare their arguments. The form and language of the 
notificatiOn they receive is difficult for many lay people to understand without 
legal or specialist assistance, As there is no legal aid for advice, or for the initial 
levels of such hearings, many have no option but to let the matter pass. 

1.3 The settous imbalance in resources between parties is most dramatic in major 
hearings, where counsel and experts can be paid massive fees by proposers, with 
which people and watchdog groups simply cannot compete. But we were 
reminded that this is equally true for routine decisions which affect the lives of 
individuals or small communities. In addition to the financial cost, the formal and 
adversarial nature of hearings effectively excludes people such as the elderly, 
Maori and other local residents from being heard. 

1.4 The appenls procedtlre compounds these biases and drew accusations that the 
hearings were cosmetic. The procedures set down in the "Practice Directives for 
Appeals to Planning Tribunals" make it almost impossible for people without 
resources to successfully object to Planning Applications. On appeal, the entire 
case must be argued ngain from the beginning, including all the evidence or 
argument already raised at the initial hearing. If people cannot afford the time or 
expense of doing that, they are likely to lose by default. We agree that this defeats 
the purpose of public participation and creates the appearance of justice being 
bought by those with power and reSOUrces, 

1.5 The Planning Tribunal's pra<:tices on costs raise further disincentives. Should 
communities or watchdog groups succeed in their case, they will rarely be awarded 
costs, even in part. By contrast the recent award of $14,000 costs against the 
Environmental Defence Society to the Liqltigas Corporation will act as a significant 
deterrent to mounting such challenges in the future. 

1.6 We beli~ve that positive action is required to redress the current imbalance 
favouring developers in major projects. Those seeking planning and related 
consents usualJy do so in expectation of profit. The cost of proving the community 
benefit and environmental safety of their enlerprise should fall on them, and they 
should not be eligible for awards of costs. Those seeking to protect cultural, 
community or environmental interests should be encouraged by provision of legal 
services to assist them, and by awards of appropriate and realistic costs where they 
have had to seek specialist legal or other expert services. 

1.7 The Labour Party's election policy in 1984 promised that conservation 
organisations would be eligible to apply for legal aid. In March 1985 E.D.S. agreed 
to establish a 6-month pilot "environmental aid" service for northern N.Z. It 
reported to the Minister for the Environment itt March 1986P and has been 
provided with funding until the end of the year. The purpose of the pilot waS not 
t() decide whether there should be access to legal services, but how best to provide 
it. 

1.8 The pilot study report recommended the establishment of a Public Defenders 
OfficE:' type of operation with salaried employees and independence from political 
or departmental influence, to; 

(a) assess suitable projects of regional and natioI1i:ll tmportance for self-initiated 
intervention; 

(b) provide advice to community groups and individuals on request; 
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{c) assess requests for grants to help community based environmental 
intervention; 

(d) provide advocacy help to groups or individuals where appropriatei 
(e) engage lawyers willing to take work on a free basis to help salaried staff 

advocates/lawyers; 
{f} make sure some staff have special ~xpertise and understanding of Maori 

values to assist Maori groupS.58 
Advantages of this approach include fIxed costs through sahried staff, stable 
administration costs and independent community~based operation. It combines 
the skills of hath non~lawyers and lawyers. Legal services can be delivered at a 
fraction of full legal aid costs. At the same time it can provide informed and 
rational advice to build up community groups' experience and expertise, 

1.9 This proposal is supported, with the strong proviso that its strltctUre, control, 
staffing and operation be truly community controlled and recognise and reflect the 
priority concern of protecting Maori rights guaranteed in te Tiriti 0 Waitangi, Its 
primary emphasiS should be on building peoples' ability to take their own cases, 
with resources and advice prOvided through the E.D.O, Where this is not feasible, 
support people to appear with the party or lay representation should be the 
preferred options. Use of lawyers should be reserved for technical or legally 
complex cases. To ensure this, and that its services are available to all throughout 
the country, 'Ne propose that it be administered through the Legal Services 
Commission. 

1.10 Maori people strongly condemned the inadequate statutory recognitio{l of Maori 
rights and values in planning, environmental and local authority procedures. 
These related to a widl! range of matters including ancestral lands and waters, 
pollution of water and soil, destruction of native forests, timber logging, spray drift 
from pesticides and herbicides, fisheries, desecration of wahi tapu, excavations, 
denial of traditional acce.,s rights and the return of taonga. They felt the situation 
was institutionally racist, excluding Maori participation by too many judges being 
ignorant and insensitive to Maori values and .concerns; overly formal, intimidating 
and inappropriately adversarial proceedings; and discriminates against objector 
groups who are unable to marshall expert evidenc~ or assistance because they lack 
resources and money. Under the present procedures people still felt they needed 
professional expertise to be effective. Maori people can rarely afford lawyers, and 
there are few who are sensitive to te tikanga Maori. 

1.11 l.ocal authorities, Water Boards, and other agencies were seen to work in their own 
and each others' interests, rather than the interests of those they purport to serve. 
Effective Maori representation on such bodies was sought. This would operate 
alongside a requirement that Maori submissions be actively sought on all matters 
affecting rights guaranteed under te Tiriti 0 Waitangi, which should be given equal 
weight to all other submissions combined. Maori expertise should be recognised 
by way of realistic kohn or consultancy fee to local Kaumatua, im or hnpu for 
giving expert evidence, and for marne hosting hearings. The Waitangi Tribunal in 
the decision on the Manukau waters also recommended changes to overcome 
those major deficiencies, induding the extension of the Tribunal's procedures to 
any hearings affecting Maori rights. We endorse their proposals. 

1.12 A number of suggestions were made JOt changes to the composition and operation 
oJ Catchment Authorities, Water Boards, and Local Authorities and these have 
been passed on to the appropriate Ministers. 

1.13 Advice and information on planning and related issues should be provided 
through the Maori Legal Service, the proposed Envircmmental Defenders Office 
and by staff within relevant government departments. This should inclUde 
assistance with preparing and presenting submissions and available evidence to 
appropriat~ bodies, boards and tribunals. Simple and eaSily understood resources, 
induding self-help kitsets, should be developed as a matter of urgency. There is 
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1.14 

1.15 

1.16 

1.17 

concern that the proposed Maori Secretariat of the Ministry of the Environment, 
with only 5 percent of the Ministry's total staff, may be unable to meet this need, 
The Runanga Tikanga Maori/Maori Lore Commission should liaise with the 
Secretariat and E.D,O. to co-ordh;ate this work, and press (or the required 
structural changes to planning proceaures. 
We suggest that specialist tribunals should also employ lawyers to be available to 
local communities before hearings are held, to help prepare and present legal 
submissions, along the lines already suggested fOr the Maori Land Court. 

Wfi. support the proposals made to us for providing mediation conferences, at the 
request of objectors, at the initial stages of projects Or proposals with significant 
environmental impacts. This would allow the airing of grievances and give people 
early access to information on pmposals. It may help streamline consent/approval 
procedures, and would help reduce the costs of legal services. Developers may also 
be encouraged to take better account of issues of public concern in formulating 
their proposals. Disputes not resolved by mediation would then be dealt with in 
hearings. 
Primary reliance for legal services should be placed on the E.D.O" lay advocates, 
the M.L.S. and self-representation. However, there will be situations where they 
nre not able or appropriate to assist people, and civil legal aid must therefore still 
be an option. Legal aid is currently only available for matters involving the Acts 
specifically mentioned in Section 15 of the Legal Aid Act 1969. We regard these 
restrictions as arbitrary and unjustifiable. We recommend that the scope of legal 
aid be broadened to cover all situations where natural resource or environmental 
issues, or rights unde~ te Tiriti 0 Waitangi may arise. 

Legal aid is also currently limited to individuals, yet planning issues affect hapu, 
lwi, communities and groups. Class actions are also effectively excluded. We 
propose that eligibility be broadened to ~ndtlde communjty~based organisations 
representing areas of public interest, especially Maori and environmental 
organisations. There will be a need to develop criteria to screen out dearly 
vexatious dJ.ims. 

4. KAI TIAKl/CHILD'S ADVOCATE 
1.1 Courts can appoint a lawyer to represent the interests of a child in a case before it. 

This is done frequently. The cost of counsel for the child in 1985/6 was over $1.8 
million, at a rate of almost $900 per case.5~ According to the Minister of Justice "The 
appointmmt of counsel for the child, at state expense, ensures that the adversarial 
rights of fhe parents do not dominate 'Collrt proceedillgs.n~ This assumes, however, 
that lawyers are appropriate people to perform that task, when lawyers are not 
trained for this role and come from an adversarial tradition. Complex legal matters 
rarely arise elt this stage. People with cultural sensitivity, communication skills and 
an ability to identify with the needs and concerns ojf the child are needed. Non­
l,lwyer$ are likely to be more appropriate in many cases. 

1,2 The recent report of the Ministerial Advisory Committee on a Maori Perspective 
for the Department of Social Welfare observed: "The Maori child is not to bf. viewed 
in isolation, or even as part of a nuclear family, but as a member of a wider kin group or 
haflu comt/l1mity that has fraditiortally exercised responsibility for the child's care and 
placement. 'fijI' technique, in tlze Committee's opiniolll must be to reaffirm the /tapu 
bonds ami capitalise 011 the traditional strengths of the wider group. 
This nertis emplIasis. The gUiding principie in the ctmelft legfslatioll is that the weI/ate 
Of the child shall bl! regarded as the first and paramount consideration. Tllere teeed be 
1/0 inherent cOllflict 11/1lween that and tlte customary preference for tile maintenallce of 
dlildrelJ within tlte Il4plI. The Cllrrent principle is seerl in practice as negating the right 
of the group Jo care for its own or to be heard in the proceedings."61 

It recommended "tlta: fhe child or the child's family should be empowered to select 
Kai Tiaki or members (If lite Iltipll witll a rigltt to speak for lhl!m".62 

88 



1.3 We endorse that recommendation in relation to all young people and their broader 
families. All those .. vithin the child's recognised family and communily, especially 
the child, should be asked to agree on an acceptable person to act as Kai Tiaki or 
Children's Advocate. This would ensure the involvement of someone who has an 
understanding of the background and context of the situation, is aware of those 
who have a contribution to make to finding a solution, has the trust of all parties, 
and has the necessary cultural understanding and sensitivity. While it is vital that 
they should be paid, provision should be made for some form or payment in kind 
for those who would not accept money for this role. 

1.4 If cases involve complex legal issues, counsel for the child could still be appointed 
to assist the Kai Tlaki or Children's Advocate. Those concerned, or the child, could 
also still choose to have counsel for the child perform Utat role. 

1.5 l'he Foster Parents Association asked for legal aid to be made available for matters 
affecting the foster child. We agree that this should be provided, on the basis that it 
is a service for the child not the foster parents. 

1.6 Legal aid for parents involved in proceedings affecting their children currently 
comes under civil legal aid. The delays this involves often make it pointless to 
apply for legal aid. A 1980 survey in Christchurch showed that only 15 percent of 
parents had legal advice.63 This service should come within the responsibility of 
the public advocate. Where the public advocate Is acting for the child, it should 
arrange assistance from an appropriate private lawyer. 

5. ACCIDENT COMPENSATION 
1.1 Simple and readily available information is needed on procedures for accident 

compensation claims and reviews of decisions. Accessible information is also 
needed on other service6 available to accident victims or vktims or crimes, such as 
the right to psychologists and counselling services in incest cases, Both the A.c.e. 
claim form, and the "notes for guidance" it provides to people in review cases, 
need to be simplified. 

1.2 A.C.C. has no policy on legal representation, viewing availability of legal aid as the 
responsibility of the claimant's lawyer. Once more, this requires an initial ilpproach 
tt~ a lawyer, which many will feet reluctant to make. Access to advice from Legal 
Services Centres, para-legal workers and Law Help should remedy this. However, 
the use of lay advocates before the Tribunal shOUld be encouraged, with resort to 
lawyers being necessary only in cases involving complex legal issues. 

1,3 The other major difficulty with Accident Compensation relates to awards of costs. 
It was felt that many people were not aware that their lawyers' costs would not be 
reimbursed in full, even if they succeeded. It was considered unfair that where 
non-lawyers assist claimants, they are only eligible to claim their actual expenses, 
and some recognition of their services should be made. A further concern was the 
requirement that people wishing to claim lost wages and travel eXpenses must 
bring Uteit' receipts to the hearing itself, and lodge a claim for costs at that time. 
This was seen as unreasonable and impractical, and a more flexible approach was 
advocated. 

SUMMARY OF MAIN RECOMMENDATIONS 
(a) Legal advice should be provided on three levels: 

(i) freely available community based advice through Legal Services Centres; 

(ii) lawyer-based advice under the Law Society 'Law Help' scheme, for a nominal 
fee: 

(iii) free dvillegal aid for advice from lawyers to people in prison and psychiatric 
institutions, children in substitute care, social welfare beneficiaries, the 
unemployed, superannuitantswith no other income, victims of violence, and 
cases involving government departments. 
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(b) Encouragement should be given to use of community based s('rvicesand lay 
advocates in the areaS. of Tribunals and the Maori Land Court. However, 
restrictions on civil legal aid should be removed, with eligibility extended to 
groups in certain situations. 

(c) The Legal Services Commission should evaluate the need for civil legal aid, given 
other available services, for: 

(i) dissolution of marria~ei 
(ii) Comrnissions of Inquiry. 

(d) 1-.1y alternatives to civU legal aid should be promoted through: 
(i) A Kai Tiaki or Child's Advocate, appointed on agreement of all concerned, to 

advocate on behalf of ,the child in place of counsel for the child; 
(U) Lay f~dvocates in envlronmentat planning and related cases. 

(e) An Environmental Defenders Office should be established to provide advice, 
assistance and, where necessary, advocacy from lay and legal people on 
environmental protection. This must be under the control of consumer groups with 
a strong bi-cultural base. 
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J. ADMINISTRATION AND FUNDING 

The ability of the services proposed in this report to deliver access to justice will 
ultimately depend on the availability of adequate funding and reSOtirce!! and capable, 
supportive administration. In addressing the question of eligibility, funding and control 
we have been guided by the basic principles of self~reliance, bi-culturalism, decentralised 
control and community accountability. 

1. LEGAL SERVICES COMMISSION 

"Monopoly coiltrol by II private etlterprise based legal profession inevitably leads 
to this tmjttst distribution of legal skills alld resources, and legal justice will only 
be obtained whet! a publicly owned aud IIccoU/ttable legal service is provided 
(funded by Goverllmrnt, but administered independently of any Department of 
State)}' 

1. Legal Services Commission 
1.1 We believe that any credible legal services system must be, and be seen to be, 

independent of the Justice Department (which controls the coercive aspects of the 
legal system) and the Law Society (which has a vested interest in control of legal 
set'vices). Indepenc!ent bodies control the funding and operation of legal services in 
many other countries, induding almost every Australian state, the United States, 
IncUa, and Canada. We propose that legal services be administered through an 
independent Legal Services Commission. 

1.2 The Commissi.on should reflect the emphasis on regional and consumer control, 
and bi-C\llturaI power sharing, with the majority of its members being regionally 
elected representAtives of eligible conSumers. There should always be a majority of 
non-lawyers on the Commission. It should meet regularly, in its initial stages at 
least quarterly. Its operation must be kept under regular review by consumers of its 
services. 

1.3 The Commission should have 15 members: 
2 members from the RUMnga T1kanga Maori/Maori Lore Comll"jssion 
2 people <lppointed by the Minister of Justice 
1 representative of the New Zealand Law Society 

10 represe:ntatives of Regional Legal Services Committees 
A Convenor should be elected by the Commission from amongst them. Regional 
representatives must be eligible consumers of legal services. 

1.4 We propose that the Legal Services Commission should have the responsibillty to: 

(a) Make general policy on direction and priorities for legal services. 

(b) Monitor community needs for legal services, and promote programmes which 
best meet the needs as identified by consumers. 

(c) Regularly liaise and consult with the Runanga Tikanga Maori/Maori Lore 
Commission on provision of legal services for Maorl needs 

(d) Consult with the Law Society, government departments, and community 
organisations, regurding the direction and adequacy of legal services. 
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(e) Report to the Minister of Justice on structLU'ai changes to the legal system 
which will better promote access to justice. 

(f) Make general policy regarding the division and allocation of legal servic.es 
funding. 

(g) Set, and annually review, eligibility criteria for legal services. 
(h) Maintain a balance between centre-based and outreach programmes. 
(I) Oversee the operation of the Public Advocates scheme. 
(j) Co-ordinate the activities of Legal Services Centres throughout the country, 

whilst providing maximum local autonomy. 
(k) Monitor procedures to ensure effective consumer pa.>iicipation in decision­

making and operation of Legal Services Centres. 
(1) Administer the appointment, training, and resourcing aspects of the para-

legal programme, and monitor supervision and support of workers. 
(m) Oversee the operation of the civil legal aid system. 
(n) Co-ordinate and promote development of legal resources. 
(0) Promote effective community legal education, and devise and implement a 

programme of legal education in schools in co-operation with the Department 
of Education. 

(p) Develop training programmes for workers within legal services. 
(q) Receive, investigate and respond to complaints regarding aU aspects of legal 

services. 
1.5 The Legal Services Commission should have a dUt'f to consult ·with government 

departments on policy proposals which impinge on the activities of those 
departments. The Commission should also develop a panel of other consultants 
with a range of experiences and skills. Any such consultative or advisory group 
must be 'on tap, not on top'. 

1.6 The secretariat should be structured to avoid a centralised bureaucratic 
administration, and ensure effective decentralisation of decisions on priorities, 
resource allocation and delivery of services. In keeping with the principles of legal 
services, the offices of the secretariat should be accessible, appropriate, community 
located, non-bureaucratic. Staff and environment should reflect the clientele, with 
positive priority on appointment of Maori, Pacific Islands, women and minority 
group workers. They should have constant contact with those providing and 
consuming services. All appointments should be subject to regular community 
evaluati<m, to protect against 'burnout' and ensure accountability. 

1.7 Salaried staff should oversee the operation of the public advocate system, Legal 
Services Centres, para~legal workers, civil legal aid, resource development, legal 
education and training. The secretariat's role should be kept to a minimum 
wherever possible, with emphasis placed on providing services through the 
regional and local level. Wherever possible, resource development work should be 
contracted to community groups, using community skills and perspectives. 

1.8 Expenditure on the Legal Services Commission should be minimised, to ensure 
that maximum amount is available for delivery of legal services. 

2. Regional Legal Services Committees 
2.1 Regional Legal Services Committees should provide a voice for the regions, and a 

means of monitoring provision of local legal services. They should each have a full 
time worker, but to avoid unnecessary bureaucratisation, they should not have any 
formal office. Regional boundaries would need to be sensitive to urban/rural, 
tribal, and North/South Island tactors. 

2.2 Regional Committees should be appointed annually by eligible consumers of legal 
services. There are several possible procedures for achieving this. Specific groups 
and categories of consumers could ear.!h be asked to nominate a representative for 
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the Committee. This would ensure a range of representation, but it gives ordinary 
consumers little chance to participate. Alternatively, meetings of local consumers 
could be held where local priorities are identified and a representative elected from 
each community to the regional legal services body, as is done in parts of America. 

2.3 The Regional Legal Services Committees should be required to: 
(a) Identify regional needs for legal services; 
(b) Monitor provision of legal services; 
(c) Oversee the procedure of the legal services off;.:;;e for processing applications 

for civil and criminal legal aid. 
(d) Receive and investigate complaints about all aspects of legal services, and 

where appropriate refer complaints or recommendations for action to the 
Legal Services Commission; 

(e) Represent the legal service needs of the region on the national Legal Services 
Commission. 

2. ELIGIBILITY 

"Eligibility for legal aid also needs to be examined. Generally it was felt tliat 
eligibility needed to be extended so that it covers tliose who, although earning a 
wage, do not have tlte resources to pay the going rate for a lawyer. Eligibility 
sllould be according to fixed criteria witll a right to appeal, and decided 
administratively ratizer than by arbitrary decision of a judge. Such aid needs to be 
available even for mitior offences." 

1. Principles 
1.1 A \vide range of concerns over eligibility were voiced, including: 

(a) Current eligibility for legal aid, especially for criminal cases, is too restrictive; 
(b) Civil and criminal legal aid should be govemed by uniform eligibility criteria; 
(c) People are unaware of their right to legal aid, so the decision to apply for civil 

legal aid is often left to the lawyer's discretion; 
(d) Delays in processing applications create difficulties for those with urgent legal 

problems, most of whom are unaware of provision for emergency legal aid; 
(e) Application forms deter applicants through intimidating language, and 

questions geared for those in paid work when the majority of applicants are 
unemployed; 

(f) It is unnecessary and undesirable for a judge to grant criminal legal aid, 
especially where this causes delays as in rural areas; 

(g) "Claw back" from successful clients to repay the costs of legal aid may take 
up the bulk or aU of the money they are awarded. A District Legal Aid 
Committee may also profit by recouping the entire fee the lawyer set for the 
case, but only pay the lawyer the 'taxed' fee less 15 percent. 

1.2 We propose that eligibility should be based on the following principles: 
(n) Legal services must be made available as of right to those who are denied 

access to justice because of financial or other reasons. 
(b) Criteria m.ust be cost-effective, and disproportionate resources must not be 

committed to assessing eligibility. 
(c) Criteria for legal services must be standard throughout the country. Eligibility 

for different forms of services must be appropriate and compatible. 
(d) Applications for legal assistance must be dealt with on a local level. To ensure 

conSistency, criteria must be clear and their application monitored by the 
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Legal Services Commission. There must be sufficient flexibility to meet urgent 
needs without delay. 

(e) Eligibility criteria must he linked to an inflation index. Rules on levels of 
income and allowances should be set down in regulations, rather than the 
Legal Services Act, to make for easier reviews. 

(f) The "user pays" philosophy is incompatible with the concept of state-funded 
legal services. These services are provided by the state because people cannot 
afford to pay for them. Requiring a contribution from people towards those 
services in most situations is unrealistic. 

2. Eligibility criteria 

2.1 We recommend that the Legal Services Commission be given responsibility for 
setting levels of eligibility, and be pJaced under a statutory duty to carry out a full 
annual review of those criteria. It will determine the most efficient, cost-effective 
and accountable method of processing applications for legal assistance. No 
application should be refused without first being screened by a panel which has a 
majority of non-lawyers. Vetting or 'taxing' of lawyers' fees should continue to be 
the responsibility of the District Law Societies. Legal assistance for Maori Land 
Court and Waitangi Tribunal applications should be dealt with by the Maori Legal 
Service. 

2.2 Application forms should require only the minimum relevant information, in a 
simple, sensitive and appropriate way, All paperwork should be available in all 
languages likely to be required. 

3. Eligibility levels 

3.1 We recommend that the following services be available free: 
(a) Basic information and educational resources; 
(b) Advic(.' from community based sources induding Legal Services Centres, 

para-legal workers and legal wananga, with people encouraged to make a. 
koha or contribution; 

(c) Services at the pOlice station, those currently provided by the duty solicitor, 
and the initial consultation with the public advocate prior to the defendant's 
first appearance in court; 

(d) Legal advice from lawyers, public advocate services, and legal aid for civil 
cases for people in prison and psychiatric institutions, children in substitute 
care, sodal welfare beneficiaries, the unemployed, superannuitants with no 
other income, victims of violence, and cases involving government 
departments. 

3.2 We recommend that- eligibility tested services be provided for legal services not 
falling within the above categories, induding public advocate, civil legal aid and 
tribunal cases. Clear but flexible criteria must be devised. Consumer participation 
in setting a reasonable base-line level of disposable income, inflation indexing and 
constant reviews is essential to avoid the demeaning effects of means-te<:ting. 

3.3 However, income testing would not guarante~ to provide for all those sectors 
whose needs we have identified as having priority. To remedy this we recommend 
alternative criteria, adopting the approach taken by the 1984 British Columbia Task 
Force: 
"Where 1111 ilHiividliai would /lot be eligible under these criteria, they will still be 
eligible where tlte applicalli: 
u{i) Cfll/tlot viltain the Meded services from another source; 
ai) agrees to make a financial contribution, wllere possible; 

ami 
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(A) bas ethnic, cultural, linguistic Or other special needs; 
(8) is gf!ographicaily isolated from legal seroices; 
(0 has a case where tlte Legal Seroices Society has decided that the outcome could 

benefit bldividuals, the majority of whom would be financially eligible, (IIld has 
determined tltat the case would 1/ot proceed witllout its involvement; 

(0) is physically or m~r.tally disabled and thereby ullable to obtain legal seroices 
elsewhere; or 

(fJ is a member of a non~profit group or orgallisatian, where the seroices are 
determined to be ill tlle interests of illdividuals, the majority of whom would be 
financially elt'gible."64 

3.4 We reject a test based on the merits of each case as too subjective. Instead, a panel 
including eligible consumers should consider applications for cases suspected of 
being frivolous. 

3.5 Those in the low to middle income bracket above the disposable income level for 
free legal services can be financially crippled by legal costs. We rejected proposals 
for a direct subsidy collected by and paid to lawyers, similar to subsidised health 
care from medical practitioners. A scheme along the lines of health insurance, 
where clients pay the fee and then apply for a refund, was considered too complex 
administratively. Our recommendation is for a graduated scale of contribution 
depending on the level of the applicant's disposable income. Such a scale, with a 
fee of $1,000, would look something like: 

Disposable Income 
Base Eligibility Level 
1st $2,000 
2nd $2,000 
3rd $2,000 
4th $2,000 
5th $2,000 
6th $2,000 

Rate of 
Contribution 

NIL 
50% 
60% 
70% 
80% 
90% 

100% 

Maximum 
Contribution 

NIL 
$1,000 
1,200 
1,400 
1,600 
1,800 
2,000 

3.6 Payment in instalments should be provided for where necessary. Contributions 
should be channelled back to the legal services fund, rather than the consolidated 
fund as at pre<,;ent. 

4. Maori Legal Service 

4.1 The Runanga Tikanga Maori/Maori Lore Commission should set the eligibility 
criteria for the Maori Legal Service, and for assistance before the Maori Land 
Court, Planning and Waitangi TribunaL It follows from the commitment to 
retention of Maori land, that such land should Dot be counted as an asset when 
eligibility is assessed. 

5. Groups 

5.1 Excbding groups from eligibility deprives Maori, other communities and public 
interest groups of the right to representation. Legal aid should be extended to 
groups, and to representatives such as Trustees, under the special terms outlined 
above. Appropriate criteria would need to be considered by the Legal Services 
Commission. 

6. Contributions 

6.1· As we received no specific objections to the present initial contribution of $25 
levied on those granted civil legal aid, we propose to retain it for purely pragmatic 
economic reasons. Provision would be made for waiver In the case of those 
categories for whom legal aid is available as of right. 
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6.2 The 1981 Link report claimed overwhelming support for a flXed application fee for 
criminal legal aid. But the report largely reflect<::d the views of people in authority 
positions within the legal system. In 1985 the Justice Department observed that a 
$10 contribution "could well be controversial. There may also be difficulties in 
detennining what is to happen where a defendant is granted criminal legal aid but fails 
to make the initial contribution, particularly in relatioll to section 13A of tlte Crimillal 
Justice Act."6S 

6.3 We find an initial contribution for criminal legal aid unacceptable in principle. The 
majority of recipients are beneficiaries or unemployed. Many will simply be 
unable to pay at the time of application, and therefore not apply for legal aid and 
plead guilty. To allow later payment and/or a discretion to exempt people from 
payment would involve collection costs which may well exceed the amount of the 
contribution making it uneconomic as well as unjust. 

7. Fees 

7.1 We recommend that the Legal Services Commission investigate the possibility of 
allowing tax relief for legal fees to those on moderate incomes, who have not 
received legal aid. A tax incentive scheme encouraging lawyers to establish 
practices in uneconomic areas also merits serious investigation. 

3. FUNDING 

1. Recognition of Economic Realities 

1.1 The present legal aid system promises to be a continuing drain on government 
funds, and will do nothing to wean people from their dependence on costly and 
disempowering lawyers' services. The legal services system proposed in this report 
aims to combine effective short, medium and long-term legal services; a 
rationalised unbureaucratic structure under community control; and cost­
efficiency. 

1.2 We have been mindful throughout of economic constraints, and have rejected 
potentially extravagant options. While we recognise that the proposed new 
services will require some additional funding, this must be viewed realistically in 
light of the available options. If the current reliance on private lawyer based 
services continues, and fees are raised to reflect market levels, the cost will be 
enormous and limitless. This Report's proposals should be highly economic by 
comparison. By building legal self-reliance, and fostering community based 
processes the demand for expensive lawyer-based services will be minimised, and 
the overload on formal court and law enforcement agencies reduced. It is only 
through this process that we have a chance of building a truly bi-cultural system 
which guarantees access to justice for all. 

2. Funding Principles 

2.1 Funding of legal service& in this country has always been grossly inadequate, and 
dominated by private lawyer-based civil legal aid. New Zealand's expenditure on 
legal aid, and the proportion spent on criminal compared to civU, is far below that 
spent in other countries. Figures provided by the Access to the Law discussion 
paper show that in 1981/82 New Zealand spent 17 percent of its total legal aid 
budget on criminal legal aid, and 67.5 percent on civil. This is compared to England 
where 43.5 percent was spent on criminal, and 37 percent civil. Expenditure on 
legal aid per person in New Zealand in 1979-80 was $1.30, while England spent 
2.43 pounds, and Australia $3.31, per person.66 

As the Chief Justice of India in his report on access to justice observed: "The lack of 
finances for tire legal services programme is largely a consequence of the low priority 
which it enjoys il1 economic planning. Once it is realised tltat legal aid and advice is all 
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essential lao I for (111 accl?plc1ble framework of equal jllsfice ill ollr society, the argument 
of lack of resources is boltrlli to recede into the backgrOll1td."67 

2.2 We propose that future funding for legal services should be based on the following 
principles: 

(a) Recognition of te Tiriti 0 Waitangi, and Maori as tangata whenua, carries with 
it an obligation for full funding of programmes which actively promote Maori 
self-detennination; 

(b) Control over funding policy, eligibility and distribution must be independent 
from government and those with vested interests in the provision of legal 
services; 

(c) A high quality service should be sought at minimum cost, without 
stigmatising or demeaning consumers who cannot afford to pay for justice; 

(d) Legal services are an essential social service, and are incompatible with the 
"user pays" concept. Government must (.''lrry the primary responsibility for 
ensuring access to justice, including the funding of a ,vide variety of legal 
services, independent from government control; 

(e) 'fhe direction of legal services funding must be determined by the needs of 
the consumers of legal services, rather than the demands of the legal 
profession for profit and status; 

(f) Funding of negative outcomes must be replaced by funding for positive 
programmes, to raise people who are currently dependent on legal services 
from their marginal economic and social position; 

(g) Legal services must be planned with medium and long-term development in 
mind, as shorHenn economic expediencies ultimately prove wasteful in 
human and financial tenns. 

3. Community lega.l services 

3.1 Government spending on legal services has been almost exclusively directed to 
traditional lawyer-based legal aid, at the expense of all other legal services which 
serve a large sector of the public. In 1985/86 out of a gross expenditure on legal aid 
services of almost $14 million, the Justice Department spent only $109,000 on 
community legal services.61~ Time 'which should have been spent on providing legal 
services was then spent by community based programmes On finding funding. 

3.2 As lawyers' fees increase, there is a r~al danger of this imbalance continuing. A 
minimum proportion of funding shOUld be provided for non-lawyer legal !'Iervices, 
with an emphasis on programmes promoting legal self-reliance. These services are 
not expensive, especially when compared to lawyers' services. Failure to 
adequately resource them will seriously undermine their impact and potential to 
reduce costs of lawyer-based services in the future. However, any money saved 
through community processes, or through use of salaried lawyers, should go back 
to legal services, Community based services must not be used as a cost-saving 
device, forcing communities to fan back on their own meagre resources. 

3.3 The Legal Services Commission should investigate standard funding formulae for 
specific services or programmes. This will provide certainty and equity of funding, 
but must also ensure sufficient flexibility to respond to local priOrities on resource 
allocation. Grants should be paid in full at the beginning of any year, so 
programmes are not forced to run on "credit". Salaries of para-legal workers, 
community workers, and administrative staff should be paid according to the 
appropriate state services salary scale. 

3.4 Specialist legal centres, such as Mental Health, Women, Welfare, Workers, Pacific 
Islands, should be jointly funded by the relevant government department and the 
budget allocation for Justice. 
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4. Maori legal services 

4.1 A significant proportion of lotal funding must be provided for Maori Legal 
Services and other areas of law specifically affecting Maori people. We note that 
the Aboriginal Legal Service receives 17 percent of the Australian Federal 
Government legal aid budget,6? The rights of Maori people as consumers of legal 
services must be rl:!cognised through guaranteed Maori input at all stages of 
deci$ion~making. 

4.2 We endorse the principle that funding should be redirected from negaHve to 
positive outcomes, as set out by the Maori Economic Development Commission: 
"The estimated cost of direct negative ftmding by the Department of Justice for 1985~6 
is $45.1 million, and the Police Department $40.3 million . .. 
The major reasons of the high cost of direct funding for Maori people are the high costs 
for custodial sentencing and the disproportionately high (52 percent of all inmates are 
Maori people) numbers of Maori people receiving custodial sentences. . . 
Disproportionately high representation in prisons is a symptom of Maori under­
deve{opm.enf. Unless the causes of Maori under-development are addressed, offending 
rates among Maori people are not likely to change. More resources to cope with tile 
symptoms of Maori under-development will continue to be required so long as 
reSaurces are denied to enable Maori people to move from under-development to 
independence anti self-reliance . .• 
The cost to the State on the basis of 5 major Departments for 10 years 1985-86-1994-
95 af direct negative fUll ding of Maori people and Maori subsidisation through under­
representation is $3,737 million • .. The average annual incretlse in negl,ltive funding 
from 1985-86 to 1994-95 is $1.8 million due to increasing costs associated with 
custodial treatment il/ institutioTlS of Maori people. 
Continuation with negative fllnding of the order indicated in fhis report will reduce the 
Stale's abilihJ to provide funds to positive Maori development. Tlte point that needs to 
be realised is that expenditure on proposals for positive Maori development needs to 
i71crease, to obtain a long term and pemtanent reduction in State expenditure for 
negative Maori outcomes. The funds to promote positive Maori development can arise 
through increased taxation or reduction in other expenditure progranftnes. State funds 
address the symptoms of Maori under-development rather than the causes which 
perpetuate negative Maori ou/comes. In effect therefore, redeployment of resources 
needs fa OCcur from programmes fllat compound negative Maori outcomes to proposals 
that enable positive Maori development."10 

4.4 We propose that the Runanga Tikanga Maori Lore Commission be funded by an 
initial lump sum grant, which would be invested and drawn upon at the discretion 
of the Runanga/Commission. This would enSUre autonomy and Maori control 
over the development of the Runanga/Cornmission, and certainty of income 
irrespective of fluctuations in government policy and funding. A sum of around 
$15 million was seen as a realistic base from which the Runanga/Commission 
could operate effectively witho,!1t having to draw on capital. This would be used to 
fund all the Runanga/Commission's operations except the Maori Legal Service. 
This is not an unreasonable sum when viewed in the context of governme~t/s 
recent commitments to capital expenditure, such as $50 million for a new 
courthouse in central Auckland. We see it as proper that government money which 
had its origins in Raupatu lands should now be used positi.vely for the benefit of 
Maori people. 

4.4 The Maori Legal Service is intended to be self-financing as far as possible. Any 
short~fall should be funded by the govenlment as a legal service, through the 
Rununga Tikanga Maori/Maori Lore Commission, This should not be viewed as a 
new service which may involve added expenditure, but as a long overdue move to 
prOVide Maori people with equal legal services for matters arising in both Maori 
and Pakeha legal forums, 
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5. Criminal legal services 

5.1 Funds spent on criminal legal services are insignifican~ compared to those spent on 
prosecution, judges, 'corrections' and policing. As the Access to the Law discussion 
paper' observed, in relation to public advocates, "A scheme as comprehensive as this 
will cost more than tlie present 41locatioll to criminallegai aid. However, proportions 
spent overseas show the level here }zas been kept IlIttlsually low, due largely to the rate 
of payment to lawyers for criminal compared to civil legal aid."n 

5.2 Without genuine financial commitment public advocates would suffer from the 
same inadequacies as the present system. Sufficient funds must be available to 
obtain and retain committed public advocates, support staff and community 
workers; contract private lawyers where necessary; and provide simple but good 
working conditions. We believe this will provide value for money, and produce 
long-term benefits which far exceed those attainable through the present 
approach. 

5.3 The Law Society and a number of lawyers have advocated merging civil and 
criminal legal aid schemes, paying all lawyers at civil rates (85 percent of private 
fees). However, as lawyers' costs constantly increase so would the legal aid budget, 
without any corresponding increase: in legal services. By proposing a salaried 
Public Advocate service, paid on state services salary scales, we aim to reach a 
balance between appropriate payments and managed expenditure. This will be 
assisted by extensive use of non-legal personnel. However, their value must also 
be recognised by paying appropriate salaries under the state services scale. The 
unresolved question remains the amount to be paid to private lawyers who 
continue to provide some criminal legal services to the Public Advocates office. We 
believe this is a matter which the Legal Services Commission and the New 
Zealand Law Society w.ilI need to resolve urgently, consistent with the general and 
funding principles outlined in this report. 

6. Lawyers' fees 

"A constant cause for COllcem was the level of expenditure on private lawyer civil 
legal aid as a proportion of the total legal services budget and as the most rapidly 
increaSing cost. This is linked to both the high rate of paymertt to lawyers based all 
fees to private clients (85 percent) which co,ainually increases along with lawyers' 
private rates; and to the absence of any ceiling 011 the maximum fee paid to lawyers 
ill slIch cases. Unless these two factors are addressed the drain on the total budget 
of civil legal aid will continue to the detriment of other preventive and community 
based services." 

6,1 There is a tension between the need to pay lawyers sufficient to ensure they 
continue to provide a good quality legal aid service, while keeping expenditure on 
civil legal aid in proportion with other legal services. There is unfortunately no 
simple solution. Reducing the percentage of fees paid to lawyers would only 
provide a short-ternl monetary ben~'fit, and would draw hostility and possible 
withdrawal of co-operation from the legal profession. The possibility of setting a 
scale or ceiling on civil legal aid rates should be given urgency by the Legal 
Services Commission, in consultation with the New Zealand Law Society. 
Ultimately, a major reduction in civil legal aid costs will only be achieved by 
simplifying legal procedures, reducing the need to rely on lawyers and supporting 
people to deal with their own legal problems. 

7. Environmental legal services 

7.1 The Environmental Defenders Office should be jointly funded by the Ministry for 
the Environment and the budget allocation for Justice. 
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7.2 We propose that this be supplemented by a development levy to be imposed on all 
major projects which interfere with the environment. This levy would be used 
specifically to fund the Environmental Defenders Office and provide grants to 
communities trying to rebuild their environment. 

7.3 The Environmental Council fnnd for project-specific grants to community 
environmental organisations needs expansion. It should be administered through 
the Environmental Defenders Office. The office would assli!ss the 'A'lerit of 
applications, the distribution of project-specific grants ar.d provide direct 
assistance with legal, planning und technical advice. 

7.4 In addition, the Maori Secretariat of the Ministry of the Environment must have a 
Significant budget allocation for grants to Maori groups wishing to take cases or 
lodge objections to protect their taonga. 

8. Subsidies 
8.1 1bere is a serious lack of lawyers in areas unprofitable for private practice. Some of 

these will now be provided through para-legals and Legal Services Centres. 
However, encouragement should be given to lawyers who wish to set up practice 
in remote or depressed areas. In particular, support should be provided for Maori 
la'wyers returning to rural areas. The Legal Services Commission should consider 
providing lawyers along similar lines to those doctors supported by the Health 
Department to enter practice in areas of special need. 

9. Legal insurance 
9.1 Legal insurance may provide for the needs of middle class consumers in the same 

way as other schemes sach as health insurance. There would, however, be 
difficulties with the limited size of the New Zealand population. Legal service 
needs are not actuarily calculable and coverage offered would be likely to have a 
very restricted scope. As with health insurance it would not be available to the 
peor and may result in even greater inequalities in access to justice. 

10. Interest on Solicitors' Trust Accounts 
10.1 There is very strong feeling that the interest on solicitors' trust accounts, currently 

retained by the banks, should be used to supplement government funding for legal 
services. This is done in Australia, and parts of Canada and America.n Decisions 
have been sought from government on the use of this potential source of funds for 
the past decade, but none have been forthcoming. 

10.2 Clearly such interest belongs foremost to solicitors' clients, and wherever possible 
should be returned to them. However, it is not feasible to require all interest to be 
returned to clients. Even where it would be, the extra banking and administration 
charge may make it not worthwhile. 

10.3 We recommend that a feasibility study be urgently carried out to establish the 
amount available from interest on solicitors' trust accounts. This should take into 
account loss to government of tax revenue currently paid by banks on profit from 
free use of solicitors' trust accounts. We stress that this interest must not be used as 
a replacement for government funding. 

11. 'Legal Services' Levy on Stamping Transactions 
11.1 As a further supplement to the Legal Services Commission budget, we recommend 

a special 'legal services' levy should be placed on all stamping transactions, and 
paid directly to the Commission. The levy would be imposed on transactions 
above a certain value and below a maximum level. These limits should be set 
down in regulations and regularly updated. 

11.2 Such a levy has several advantages. The upper and lower limits of its application 
ensure that it is not imposed on those who cannot afford it, nor is it excessive 
when imposed on those who can. It also provides a separate fund earmarked for 
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legal services. This can act as a safeguard against future retrenchments of the legal 
services budget, as is currently happening in the United States. It is stressed that 
the present budget must not be reduced in the light of this new source of revenue. 
This approach has been adopted in the new Indian Legal Services Bill: 
"The State Goventment may also levy and collect a cess for the purpose of legal services 
programme. Tile cess would be payable by eoety person making an application or 
appeal before any tribunal, local or other authority or administrative agency, at such 
rate not exceeding one percent of the amount or value of the subject-matter in cases 
where it is capable Of vaillatiolt, and in other cases, not exceeding the fee payable all 

slIch application or appeal as the S~ate govemment may by notificatioll speciftj. But in 
no case would the cess payable by any person ill relation to any application exceed 
R100 ... (fhe cess) would be paid by the Goventmell! to the State Board for being 
utilised for purposes oj legal services programmes,"l.1 

12. Administrati<)D of Funding 
12.1 The Legal Services Commission should have overall responsibility for policies on 

funding. Details of funding allocation should be decided on a regional level to 
ensure flexibility and responsiveness to local needs. Members of the regional 
allocation committee must be representative of the potential consumers of those 
services, and be nominated and selected by their communities. 

12.2 All control, finances and resources for programmes aimed specifically to benefit 
Maori people must be in Maori hands. 

12.3 The Legal Services Commission, in consultation with the Law Society, should 
determine the level of payment for private lawyer based criminal and civil legal 
aid, and encourage competitive rates. Pay rates and eligibility must be reviewed 
yearly, along with eligibility criteria, to avoid the danger of the present situation 
where both become grossly outdated. 

4. IMPLEMENTATION 
1.1 The Legal Services Advisory Committee will monitor the progress and process of 

implementing the proposals in this Report, in consultation with people and groups 
in local areas who have taken an active part in bringing the report into being. 

1.2 We have not placed priorities on any of our recommendations, as we view each 
legal service as part of a network which can only operate effectively as a who~e. 
Nor do we support the concept of pilot schemes to test their viability. These delay 
implementation of major changes, and require other interim measures to deal with 
short-term concerns. Little would be gained from pilot studies which cannot be 
gleaned from experience with such programmes elsewhere. 

1.3 However, we are concerned that programmes are not put into operation without 
the appropriate resources, training and support in place. Services which are 
launched without the necessary groundwork place unfair burdens on workers, are 
easily discredited and are often doomed to fail. 

1.4 The appointment of the Legal Services Commission and its Secretariat must take 
place immediately the Legal Services Act is passed. Delays will mean the 
prolonged existence of a fundamentally defective system of access to justice, and 
will profoundly disillusion those communities who expect so much to result from 
this Report. 

SUMMARY OF MAIN RECOMMENDATIONS 
(a) These proposals aim to combine effective short, medium and long-tenn legal 

services; a rationalised unbureaucratic structure under community control; and 
cost-efficiency. 

(b) A Legal Services Commission should be established to make policy, and to co­
ordinate and administer legal services. Its membership should reflect eligible client 
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(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

(i) 

communities, and largely comprise representatives of Regional Legal Services 
Committees. Its operation, staffing and administration should be bi"cultural, 
appropriate, community based and monitored, and non-bureaucratic. 
Criteria for eligibility should be standardised, cost-effective, consistent, inflation 
indexed and regularly reviewed. They should be set ilnd annually reviewed by the 
Legal Services Commission, who should also establish a procedure for processing 
applications for legal services. The Law Society will remain responsible for vetting 
lawyers fees. 
Legal services should be available on the following basis: 

(i) Community legal services and services of the public advocate (prior to 
pleading) should be free for all; 

(ii) Legal advice from lawyers, services of the public advocate, and legal aid for 
civil matters will be provided free for people within specified categories; 

(iii) Clear but flexible eligibility criteria should apply in all other cases. Thb will 
be based on income testing, with exceptions in cases of priority need which 
meet specified criteria. A graduated scale of contributions is proposed to meet 
the needs of low to middle income earners, whose disposable income is above 
the basic income level set by the Legal Services Commission. 

Basic principles for funding these proposals should be; priority funding for 
programmes providing justice for Maori as tangata whenuai community control of 
funding, independent of government and lawyers; quality and economy; 
incompatibility of "user pays" with legal services as an essential social service; 
redirection of legal services funding to redress the imbalance towards lawyer­
based services by emphasising legal literacy and self-reliance programmes; 
funding of positive in place of negative outcomes; and long-term planning. 
The Runanga Tikanga Maori/Maori Lore Commission should be provided with an 
initial sum of $15 million, for it to invest and draw from in its operations. Maori 
Legal Services aim to be largely self-financing. This should be viewed as part 
recognition of the debt owed by the State and the Pakeha for building this country 
on the proceeds of Raupata lands. 
Costs of the operation of the Legal Sf."rvices Commission itself must be minimised 
to ensure that funding is used on provision of legal services rather than 
administration. 
Supplementary sources for funding should include: 

(i) Interest on solicitors' trust accounts; 
(ii) A 'legal services' levy on all stamping transactions above a certain value, 

within minimum and maximum levels. 
The AdviSOry Committee on Legal Services will monitor the progress and process 
of implementing this report. 
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TABLE 1 
Dispositions of Minot Offences-Penalties Less Than $500 Finel 

Result Disorder Language Cannabis 1 

Dismissed 385 143 705 
Discharged w/o conviction 103 26 78 
Convicted and discharged 201 156 184 
Corne up for sentence 93 40 189 
Order 3 •• •• 5 519 
Fine: 

$1-19 26 3 

) 
$20-49 270 363 
$50-99 1,015 488 
$100-199 797 247 3,769 
$200-299 221 40 
$300-399 47 3 
$400-499 35 1 

Total peMlties under $500 fine 3,198 1,530 5,444 

Total charges 3,384 1,567 6,423 

Percent total charges/under $500 fine 94.5% 97.6% 84.5% 

t Figures drawn from latest published Justice Department statistics 1983, Tables 1 and 12. 
l Includes use of cannabis, possession of cannabIS 3.nd of Instrument for use of cannabis. 
) Usually orders for confiscation of evidence; likely to be accompanied by an additional penalty. 

TABLE 2 
Dispositions of Non-Traffic Charges (District C9urt)-Penalties Less Than 
$500 Finel 

Percent Percent 
No. Total Charges Total Convictions 

Re~ult of Charges (121,062) (100,148) 

Dismissed and withdrawn 18,857 15.5 
Discharged w/o conviction 2,057 1.7 
Convicted and discharged 5,179 4.3 5.2 
Come u£ for sentence 3,960 3.3 3.9 
Ph,e un er $500 50,632 41.8 50.5 

Total penalties less than $500 fine 80,685 66.6 59.6 

I Figures drawn from lalest publiShed Justice Department statistics, 1983, Tables 1 and 12. 
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TABLE 3 

Current Expenditure on Legal Services 

198314 1984/S 198516 1986/7 198716 198/:1/9 

Crlm!n.llegal aid 1,8Q5.600 :2.089,100 4,200,198 \ 7.343,000 &.187,000+ 9.284,000+ 
PII\}' SolidiOJ' 502,900 52B,600 659,383 r 
eMd Advpcate 41,119 80.000 1 ? ? ? 
eM! !.<'gal Aid . 4,210,900 5.252,900 6,858,603 9,614,000 12.828,000 17,119,000 
Cllunsel for lh" clUJd 1.006,989 1,377.754 l.837,729 1 1 7 
Communily law ~.ntru 98,134 ' 100,000 1 ? ? 
Law ,e!.tled !!dP<ll~O" 9.000' 9,000 ' 9,000 18,000 } 1 
Maori Land Court Sped.l Aid Fund' 5,000 5,000 5,000 ? 1 
WJitanst Tribunal ? ? 

Tota, known e:<pendU\lre 6.533,400 8,023,913 13,749,913 19,000,000 + 21.015,000 + 26,403,000 + 

I baid to 4 community/neighbourhood law centres 
7 udgeted but not ~aid out 
) one grant to otltsi e wou,;' 
• From 'Vote: Maori A fairs 
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