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TENTATIVE PROPOSALS 

AND 

ISSUES RAISED FOR CONSIDERATION 

CHAPTER 3: TENTATIVE PROPOSALS 

All electoral subdivisions should be allocated to 

jury districts pursuant to section 9(2) of the Jury 

Act, 1977:. paragraph 3.18. 

The only ground for exemption as of right should be 

hardship to the applicant or to others. Schedule 3 

to the Jury Act, 1977 should accordingly be 

repealed: paragraph 3.22. 

Commonwealth Public Servants, Divisions 3 and 4, 

should be available to perform jury duty in New 

South Wales courts. Clause 16 of Schedule 2 to the 

Jury Act, 1977 should be repealed: paragraph 3.30. 

ISSUES RAISED 

* Whether spouses of people in ineligible 

occupations, or some of them, should be liable to 

perform jury service. Currently the spouses of 

Judges, Masters, Members and officers of the 

Parliament, Magistrates, police officers, Crown 

Prosecutors, Pu~lic Defend~rs an,d prison officers 

are ineligible for jury service: paragraph 3.20. 
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* Whether people given non-custodial sentences should 

be disqualified from jury' service. Currently a 

person who has been: 

(a) convicted of an offence which may be punishable 

by imprisonment; 

(b) bound by recognizance to be of good behaviour 

or to keep the peace; 

(c) the subject of a probation order; or 

(d) disqualified. from holding a licence to drive 

for a period in excess of six months, 

is disqualified for five years: paragraph 3.21. 

* Whether people aged between 65 and 70 should be 

required to perform jury service. Currently people 

of or above the age of 65 may claim an exemption as 

of right: paragraph 3.25. 

* Whether people of or above the age of 70 should be 

ineligible for jury service. currently such people 

are qualified but may claim an exemption as of 

right: paragraph 3.25. 

* Whether measures should be taken to encourage 

people with the responsibility for caring for young 

children to make themselves available for jury 

service. Currently people having the care, custody 

and control of children aged under 18 may claim an 

exemption as of right: paragraph 3.26. 
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* Whether mobility-impaired people should be 

considered to be ineligible for jury service by 

reason of illness or infirmity. ,Currently such 

people are deleted from the jury roll on this 

ground if they so request: paragraph 3.28. 

* Whether the ability to read English should be a 

necessary qualification for a juror. Currently 

those unable to read English are ineligible for 

jury service: paragraph 3.29. 

CHAPTER 4: TENTATIVE PROPOSALS 

It should be an offence for the Sheriff to permit 

inspection of the jury panel before the first day of 

the trial: paragraph 4.19. 

The number of peremptory challenges in all cases, 

including murder, should be reduced to three or four 

for each accused and a total of three or four for the 

Crown irrespective of the number of co-accused: 

paragraph 4.20. 

ISSUES RAISED 

* Whether counsel should be provided with further 

information about prospective jurors to assist the 

making of challenges, and, if so, on what 

conditions: paragraph 4.22. 
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* Whether· the full name or the surname only of each 

prospective juror should be read in court: 

paragraph 4.22. 

* Whether the juror I s oath should be simplified and 

the text of the oath read aloud by each juror: 

paragraph 4.23. 

CHAPTER 5: TENTATIVE PROPOSALS 

The Notification of Inclusion on a Draft Jury Roll 

should: 

(a) include an explanation in major languages other 

than English as to the import of the 

Notification; 

(b) adVise that people unable to read or understand 

English are ineligible for jury service; 

(c) include a brief explanation of the nature of 

jury service; 

(d) advise recipients that a penalty can be imposed 

for failure to respond as and where 

appropriate; and 

(e) advise recipients that the Sheriff has a 

discretion to excuse people from jury service 

for good cause: paragraphs 5.7-5.8. 

The Jury Summons should: 

(a) adv:ise recipients that applications to be 

excused may be made to the Sheriff; 
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(b) advise recipients that application to be excused 

may be made in person to the presiding judge on 

the day on which attendance is required: 

paragraph 5.9. 

An Explanatory I Booklet should be prepared and 

distributed to every person summoned fot' jury 

service. This Booklet should discuss the nature of a 

juror's responsibilities, the jury's role, the 

conduct of trials and explain common concepts which 

will be used: paragraph 5.10. 

The Jury Act, 1977 should, for the sake of certainty, 

be amended to provide that jurors have a right to be 

provided with reasonable refreshment and standard 

ameni ties during adj ournments of a trial: paragraph 

5.14. 

The presiding judge should advise the jury panel as 

to the estimated length of the trial and should 

excuse those who apply to be excused because they 

would be likely to be adversely affected if required 

for that period: paragraph 5.16. 
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Jury fees should be raised to the level of male 

average weekly earnings. Jurors who continue to 

receive a wage or salary while performing jury duty 

should not be entitled to claim the jury fee: 

paragraph 5.22. 

Jurors should be enti tIed to claim compensation for 

personal injury sustained during a period of jury 

service in the same way and on the same basis as 

claims can be made under the Workers I Compensation 

Act. 1926: paragraph 5.25, 

ISSUES RAISED 

* Whether a videotaped film explaining the jury's 

role 1 court procedures and common concepts used in 

criminal trials should be shown to prospective 

jurors before any jury is empanelled: paragraph 

5.11. 

* Whether the jUY'y should be permitted to separate 

after it has been charged to consider its verdict: 

paragraph 5.17. 

* Whether travelling 

jurors and. if so. 

paragraph 5.25. 

expenses should 

what form they 

be paid to 

should take: 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I ------------------------------------



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

1. 

2. 

- xxi -

* Whether publication of jurors· identities should be 

permi tted and, if so, in what circumstances: 

paragraph 5.29. 

CHAPTER 6: TENTATIVE PROPOSALS 

Procedures should be formulated to ensure that the 

tl~ial judge addresses jurors at the commencement of 

the trial on the following topics: 

* the course the trial will take; 

* the role of the jury; and 

* the law on matters such as the standard and burden 

of proof and the presumption of innocence: 

paragraph 6.3. 

Each juror, 

should be 

at the discretion 

provided with a 

following documents: 

of the trial judge, 

file containing the 

* a copy of the indictment: paragraph 6.~; 

* a copy of the documentary exhibits: paragraph 6.11; 

and 

* a document setting out the alternative verdicts 

available to the jury: paragraph 6.31. 
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ISSUES RAISED 

* Whether the jury, at the commencement of the trial, 

should be provided with a written statement of the 

facts to be proved by the Crown or of the elements 

of the offence(s) charged: paragraph 6.S. 

* Whether defence counsel should be permitted to open 

to the jury at the end of the. Crown opening: 

paragraph 6._ 7. 

* Whether the jury should be provided with a glossary 

of legal terms: paragraph 6.B. 

* Whether counsel should be permitted briefly to 

introduce each witness by referring to the 

element(s) of the offence to which his or her 

evidence relates: paragraph 6.9. 

* Whether jurors should, as a matter of course, be 

provided with notebooks and pens and told of their 

right to take notes: paragraph 6.16. 

* Whether detailed instructions 'on the relevant law 

should be given at the commencement of the trial: 

paragraph 6.20. 
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* Whether judges should be required to use standard 

forms to instruct juries on relevant law where such 

forms are available: paragraph 6.30. 

* Whether directions of law should be provided to the 

jury in writing: paragraph 6.30. 

CHAPTER 7: TENTATIVE PROPOSALS 

Judges should request Crown counsel to outline for 

the jury panel the nature of the case and the 

identity of the accused and likely witnesses. The 

judge should then request people who feel they would 

be unable to give impartial consideration to the case 

to come forward: paragraph 7.6. 

The court officer responsible for the jury should be 

required to take an oath when being put in charge of 

the jury, undertaking to shield the jury from outside 

influences: paragraph 7.9. 

Pre-trial hearings should be used, where possible, to 

resolve disputes as to the admissibility of evidence, 

both to avoid interrupting the trial with voir dires 

for this purpose and to reduce the risk that the jury 

will hear inadmissible evidence: paragraph 7.15. 
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Where there has been substantial pre-trial publicity, 

the judge should invite people who feel they have 

been prejudiced by this to apply to be excused: 

paragraph 7.16. 

ISSUES RAISED 

* Whether additional measures should be taken to 

ensure that corrupted jurors do not serve on 

juries: paragraph 7.8. 

* Whether trial judges should, at their dis cretion, 

allow a trial which has been affected by the 

publication of prej udicial material to continue to 

its conclusion (instead of discharging the jury) on 

the understanding that a verdict of guilty would be 

quashed because of the irregularity: paragraph 7.9. 

* Whether j uciges should be empowered to order that 

members of the social or peer groups of the accused 

should be included on the jury: paragraph 7.12. 

* Whether the judge's instruction limiting the use to 

which prejudicial information can be put is a 

sufficient guarantee that the jury will not be 

prejudiced: paragraph 7.15. 
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* Whether the contempt laws in relation to the 

publication of material likely to prej udice a jury 

are adequate and appropriate: paragraphs 7.21-7.22. 

* Whether. in cases where pre-trial publicity has 

been extremely prejudicial. the accused should be 

entitled to apply for trial by a judge sitting 

without a jury: paragraph 7.23. 

CHAPTER 8: TENTATIVE PROPOSALS 

It should be a universal practice for the jury to be 

advised of its right both to ask questions of the 

judge and to have any part of the evidence read from 

the transcript: paragraph 8.5. 

The minimum deliberation period before a jury can be 

discharged without verdict should be reduced from six 

hours: paragraph 8.17. 

ISSUES RAISED 

* Whether juries should ever be denied access to 

certain exhibits and. if so. on what grounds: 

paragraph 8.3. 

* whether multiple copies of documentary exhibits 

should be provided to the jury: paragraph 8.3. 
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* Whether the jury should be provided with a 

transcript of all or part of the evidence either 

as a matter of course, at its request, or at the 

discretion of the presiding judge: paragraph 8.4. 

* Whether jurors should 

from disclosing their 

8.12. 

be 'prohibited by statute 

deliberations: paragraph 

* Whether the publication of dis closures by jurors 

about their deliberations should be an offence: 

paragraph 8.13. 

* Whether the evidence of jurors about the jury I s 

deliberations should be admisible in subsequent 

legal proceedings and, if so, in what 

circumstances: paragraph 8.14. 

* Whether any change to the current practice 

whereby the jury is advised to elect a foreman as 

early as possible is necessary: paragraph 8.15. 

CHAPTER 9: TENTATIVE PROPOSALS 

Each member of a jury in a criminal trial should be 

polled to ensure that the verdict is unanimous: 

paragraph 9.4. 
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Where alternative factual bases for a conviction are 

left to the jury, the judge should direct the jury to 

consider on which ground its verdict is based. When 

the verdict is rendered in such a way that the ground 

accepted is not clear I the judge should first as k the 

foreman whether the jury reached a unanimous view as 

to which ground it accepted. Only if the jury's view 

is unanimous should the judge ask which ground was 

accepted. The jury's answer should be binding on the 

judge when sentencing: paragraph 9.17. 

Where both the first jury and the second jury have 

failed to reach agreement after being asked to 

deliberate upon a verdict, statute should provide 

that there will not be a third trial: paragraph 9.22. 

ISSUES RAISED 

* Whether the jury should continue to have the 

prerogative to recommend mercy and, if so, whether 

it should be told of this in the summing-up: 

paragraph 9.5. 

* Whether the rule requiring a jury I s verdict to be 

unanimous should be retained: paragraph 9.10. 
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• Whether the judge in a criminal trial should have a 

discretion to request the jury to return a special 

verdict and, if so, in what circumstances: 

paragraph 9.14. 

* Whether juries should be discharged immediately 

they have delivered their verdicts or whether the 

matter should remain at the discretion of the 

presiding judge: paragraph 9.23. 

CHAPTER 10: TENTATIVE PROPOSALS 

Trial by a jury of twelve citizens randomly selected 

from the general community should be retained for all 

serious criminal cases: paragraph 10.1S. 

The evidence of technical and scientific witnesses 

should, if the presiding judge considers it would 

assist the jury, be capable of being given by: 

(a) reading a document; and/or 

(b) tendering the document, provided that the witness 

is available to give oral evidence if required. 

The question whether either procedure should be 

adopted should be settled at a pre-trial hearing: 

paragraph 10.17. 
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The power of the presiding judge. in his or her 

discretion. to instruct the jury as to individual 

charges and individual accused and to require the 

jury to deliberate separately on each should be 

affirmed: paragraph 10.18. 

The power of the presiding judge. in his or her 

discretion, to provide to the jury a written 

statement setting out the alternative verdicts 

available should be affirmed: paragraph 10.18. 

When a trial is expected to be lengthy. the summons 

to the jury panel should include a notice to this 

effect inviting potential jurors to apply to the 

Sheriff for excusal where necessary: paragraph 10.19. 

The additional juror procedure should be introduced 

in New South Wales by an amendment to the Jury Act, 

1977. At the end of the evidence, if the remaining 

jurors exceed twelve, twelve only should be ballotted 

to form the deliberating jury: paragraph 10.23. 

ISSUE RAISED 

* Whether the minimum allowable size of a jury should 

be less than ten at the judge's discretion and 

irrespective of the consent of the Crown and the 

accused: paragraph 10.21. 
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Preface 

I. INTRODUCTION 

A. Terms of Reference 

On 17 January 1982, the Attorney General of New South 

Wales, the Hon. F.J. Walker, Q.C., M.P., made the following 

reference to the Commission: 

liTo inquire into and review the law and practice 
relating to criminal procedure, the conduct of 
criminal proceedings and matters incidental 
thereto; and in particular, without affecting the 
generality of the foregoing to consider _ 

(a) the means of instituting criminal proceedings; 

(b) the role and conduct of committal proceedings; 

(c) pre-trial procedures in criminal proceedings; 

(d) trial procedures in matters 
summarily or on indictment; 

dealt with 

(e) practices and procedures relating to juries in 
criminal proceedings; 

(f) procedures followed 
convicted persons; 

in the 

(g) appeals in criminal proceedings; 

sentencing 

(h) the classification of criminal offences; 

of 

(i) the desirability and feasibility of codifying 
the law relating to criminal procedure. II 

B. History of the Reference 

In December 1982 the Commission published an Issues 

Paper which was principally concerned with proceedings in 

Courts of Petty Sessions (now renamed Local Courts). Work on 

the reference was then deferred because of staff changes and 
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the concentration of the Commission's resources on its major 

reference on Accident Compensation. Work was resumed in the 

second half of 1984 when Mr. Paul Byrne was appointed as 

Commissioner in charge of this reference. In October 1984 the 

Criminal Procedure Division of the Commission decided to 

commence intensive research on the subj ect of juries with a 

view to producing a Discussion Paper for community 

consultation. Ms. Meredith Wilkie, then a Legal Officer at the 

Commis sion and currently Acting Senior Legal Officer has been 

primarily responsible for this research and for writing this 

Discussion Paper. 

B. Program for the Reference 

As can be seen the terms of reference are very wide. 

They cover all criminal proceedings in all State Courts. The 

Commission has planned a program of research by dividing the 

reference into the following areas: 

* the classification of criminal offences; 

* procedure before trial; 

* trial procedure; 

* the jury in criminal trials; 

* penalties and sentencing; 

* appeal procedure; 

* criminal investigation; and 

* the organisation of prosecuting authorities. 

For each topic, the Commission intends to publish a working 

paper des cribing current law and practice which puts forward, 

where appropriate, tentative proposals for change. These 
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papers will be distribut-d widely to interested ~roups and 

individuals for consideration and comment. Following this 

public consultation, the Commission will report to the 

Government. In these reports the Commission will make 

recommendations for reform. 

As a background, or perhaps more accurately, as a 

foundation, to its work on criminal procedure, the Commission 

has been engaged in an examination and analysis of the 

fundamental principles of criminal justice. The tangible 

resul t of this proj ect will be found in a statement of the 

principles and standards which have been applied to each phase I of the Commission I s work. So far as juries are concerned, this 

I statement can be found at page 7 of this Discussion Paper. 

I 
I 
I 
I 
I 

Whilst it is desirable that there be consistency among the 

various branches of criminal procedure, differences in emphasis 

can be anticipated, depending on the specific area which is 

under consideration. 

C. The Commission's Objectives 

The criminal law and the manner in which it is enforced 

have a significant impact on the quality of life enjoyed by the 

individual c:itizens of any community of people. It has been 

I said that the administration of criminal justice is the most 

important function of government in a civilised community. 

I 
I 
I 
I 

There is no accepted test of civilisation. It is 
not wealth or the degree of comfort or the 
average duration of life or the increase of 
knowledge. All such tests IAlould be disputed. In 
default of any other measure, may it not be 



- 4 -

suggested tha't as good a measure as any is the 
,degree to which justice is carried out, the 
degree to which men' are sensitive as to wrong 
doin~ and desirous to right it. 1 

In order to be effective the criminal justice system must not 

only reflect community standards of fairness and justice, it 

must also enj oy the confidence of the public. In order to do 

that it should be capa.ble of surviving public scrutiny. 'The 

Commission regards this project as one of the most important it 

has undertaken. Every person is a potential participant in the 

criminal justice system either as an accused person, a victim, 

a witness or a juror. While the I quality of life I of every 

citizen in New South Wales is affected by the criminal justice 

system, it is as important to recognise that the standing of 

this community wi thin the international community of nations 

is, at least in the eyes of some obserue~s, directly related to 

the standard to which it aspires in the administration of 

justice. 

II. THE JURY IN A CRIMINAL TRIAL 

A. Introduction 

The terms of reference specifically refer to IIpractices 

and procedures relating to juries in criminal proceedings II. In 

recent times attention has been focused on the operation of the 

jury system in Australia, particularly in Victoria and South 

Australia, with debate centering on the relevance of the jury 

to modern conditions. In June 1984 Victoria IS Chief Police 

Commissioner, Mr. Mick Miller, called for the abolition of 

juries. He claimed that jurors were ill-equipped to decide 
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complicated matters of fact. 2 Victoria's AttorneY-General, 

Mr. Jim Kennan, countered by describing the jury system as 

"basic to the notion of democracy". 3 At about the same time a 

similar debate was conducted in the South Australian media 

after a bill to amend the Juries Act, 1927 was introduced into 

parliament. That amendment, which was passed in october 1984, 

abolished civil juries and made jury trial in criminal cases 

optional at the instance of the accused person. 4 Again the 

police argued publicly that criminal juries should be 

abolished,5 while others, including the South Australian Law 

Society, condemned the amendments. 6 

The well publicised trial of Michael and Lindy 

Chamberlain and the South Australian Royal Commission of 

Inquiry into the conviction of Edward Splatt have also focused 

attention on the competence of criminal juries. In these two 

cases the primary issue in question was the ability of juries 

to assess complex forensic evidence. There has also been some 

interest in the subj ect in New South Wales. Published letters 

to the editor of the Sydney Morning Herald have called for an 

overhaul of the State's jury system, for inquiry and reform. 7 

The Commission has responded to this interest in the jury 

system both by producing this Discussion Paper for the purpose 

of co,nmuni ty consultation and by undertaking a comprehensive 

programme of empirical research which is described in the 

Appendix. The concluding stage of our preliminary research has 

coincided with the aftermath of the trial of Mr. Justice 

Murphy. This has increased the interest of the media (and 
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probably the community) in the jury 

levels and given stark prominence 

administration of criminal justice. 

B. Scope of this Discussion Paper 

system to unprecedented 

to this aspect of the 

This Discussion Paper is concerned both with the 

administration of the jury system outside the court room and 

with the use of the jury in criminal trials. The topics 

covered are: 

* the selection of jurors; 

* shielding jurors from prejudice; 

* presenting evidence to jurors; 

* communication with jurors; 

* jury deliberation; 

* the jury's verdict; and 

* the special problems of long and complex trials. 

An attempt has been made to describe the law and procedure 

relevant to the jury system as well as to identify problem 

areas. Where possible. the Commission has made tentative 

proposals for reform. Elsewhere a variety of issues are 

canvassed. Any tentative conclusions reached do not. by any 

means. preclude discussion. On the contrar'y. where the 

Commission does express a preference for specific refol'ms. we 

do so with the intention of provoking debate and encouraging 

submissions. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

- 7 -

Fundamental Principles Related to the Jury System 

In the course of examining the law and practice relevant 

to the questions which the Commission is addressing in this 

aspect of the Criminal Procedure reference, and in considering 

the various proposals for change that have been suggested in 

the course of this inquiry, we have recognised certain 

principles which we regard as fundamental. They are at once 

the foundation upon which our work on this subject is based and 

the signposts which guide the direction of any movement for 

change, These principles have played an impor'tant role in our 

assessment of the current law and practice and in the 

formulation of our tentative proposals for reform. We intend 

to state them in detail. They are not in any particular order 

of priority. 

1. The Desirability of Community Participation 

The public interest in the orderly administration of 

justice is clear. Community participation is one means of 

ensuring that accountability is preserved as a real and 

practical feature of the system of criminal justice. If 

cornrnuni ty participation is desirable I then it should be 

encouraged. Where it is seen to irnpose a burden, then that 

burden should be evenly distributed by being shared equally 

arnong the members of the community. 
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2. Fairness and Justice 

The overriding feature of any system of criminal justice 

should be that it is fair. In achieving this goal. the 

pr'incip1e that justice should not only be done but be seen to 

be done is important. The appearance of justice is part of the 

substance of justice. In particular. it is necessary that 

there be an emphasis on the protection of the disadvantaged. 

People whose knowledge of the criminal justice system is 

limited and those whose ability to participate is restricted 

should not be prevented from receiving the benefits of a system 

which is supposed to distribute its benefits equally and 

consistently. 

3. Efficiency 

The need for efficiency in the administration of 

criminal justice may be measured primarily by reference to the 

standard and quality of justice and secondly by refer'ence to 

the cost and the duration of criminal proceedings. The 

efficient use of available resources involves those r'esources 

being applied to achieving a fair result in an acceptable 

manner for the least possible cost and in the shortest possible 

time. Duplication and waste of resources. 

and unsatisfactory methods of procedure 

inefficiency. 

incorrect decisions 

are indicators of 
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4. Consistency with Flexibility 

Since the obj ective of certainty in the definition of 

the criminal law, which we regard as important, implies that 

like cases will be treated alike, there is a consequent need 

(or consistency in the approach to and the disposition of cases 

of a similar kind. While this objective should be pursued to 

obtain uniform results, at the same time the need for 

flexibility to cope with the variations between cases should be 

recognised. 

5. The Right to Trial by a Competent Court 

This right cannot be effectively achieved without 

ensuring that the tribunal called upon to make decisions in a 

criminal case makes those decisions in an informed way. This 

necessarily requires an understanding of all the issues which 

the case raises. In particular, the competence of the tribunal 

of fact should be pursued as a desirable practical goal. 

6. The Elimination of Misleading Practices 

The rules of criminal evidence and procedure should be 

designed primarily to facilitate a fair trial. They should 

embody practices which are open and realistic and take account 

of current standards of knowledge within the community. 

7. Minimising the Risk of Convicting the Innocent 

The rules of criminal procedure should be formulated so 

as to minimise the risk that people Who are in fact innocent 

are liJrongly convicted. We recognise that the pursuit of this 

------------ ~-~ 
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obj ective may result in the development of rules which enable 

people who are actually guilty to avoid conviction. We 

consider the ancient homily that it is better to let several 

guil ty persons go free than to convict one innocent person to 

be an undoubtedly proper statement of principle. 

8. The Grounds on which the Law should be Changed 

The law and practice of the conduct of criminal 

proceedings should not be altered unless there is a clearly 

demonstrated need for reform. Accordingly those who propose 

reforms carry the burden of showing the need for them and the 

utili ty and desirability of the new laws or practices which 

they propose. We should not recommend change merely for the 

sake of change. 

9. The Publicity of Criminal Justice 

The recognition of the need for the courts to be open to 

public scrutiny implies that the community has a right to 

access to, and information about, court proceedings. There are 

circumstances in which otherwise legitimate publicity will 

prejudice the conduct of a fair trial. Where this occurs there 

is a conflict between the objectives of conducting a fair trial 

and maintaining the public I s access to the criminal courts. 

There is, accordingly, in those circumstances a need to balance 

these interests. 
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Chapter 1 

Historical Background 

I. INTRODUCTION 

1.1 A discussion of the features and possible reform of the 

modern jury should be prefaced by a description of its 

historical development. This is so for a number of reasons. 

I 
First, an examination of the course of the jury I s development 

will show clearly that the jury is an institution which can 

I evolve to serve changing conditions without detriment to its 
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essential nature. Second, such an examination reveals that 

each age has valued the jury not only as a time-honoured 

tradition but also as an institution which is one of the 

indicia of our concept of democracy. This is shown most 

clearly by the demands for the introduction of jury trial 

pressed by the first British settlers of New South Wales. 

Thirdly, it is clear that the features of the criminal jury as 

we know it in New South Wales - the jury of twelve ordinary 

people chosen at random, deliberating in secret and rendering a 

unanimous verdict - have evolved over time and are even now by 

no means universal. In different ways in different 

jurisdictions the features of the jury have evolved further: 

sometimes only in the interests of cost-saving and efficiency; 

at other times to reflect community expectations. 

II. ORIGINS OF THE JURY 

1.2 Our right to trial by our peers is often said to be a 

sacred and fundamental right enshrined in the Magna Carta of 

1215. However, jury trial did not spring fully-fledged into 
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being on that date. Rather it developed over many centuries. 

The group of twelve was originally used to provide, rather than 

find, the facts. The Normans introduced this method of 

gathering information for fiscal and administrative purposes: 

twelve local men would be swol~n and would furnish information 

about rights to land or numbers of livestock. Local men, in 

groups of twelve, would also be sworn and required to inform 

the King's itinerant judges of suspected criminals. Such 

groups became known as juries of accusation. Suspects were 

then always tried by one of several 'ordeals ' in which God was 

invoked to distinguish the innocent from the guilty.1 

1.3 The body of twelve is also found in the civil procedure 

known as compurgation. This ancient procedure, used in actions 

of debt and detinue until about 1600, involved the defendant 

swearing he or s he did not owe the money and producing eleven 

!loath-helpers II to testify as to his or her credibility.2 The 

criminal jury also has roots in the grand jury. The grand 
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jury, in later times numbering twenty-three members of a I 
community, was a jury of presentment. When people were accused 

of crime, the grand jury was convened 

to decide whether there was sufficient 
evidence to put individuals on trial before the 
justices. If the grand jurors considered that 
there was a case to answer, they found the bills 
'true l by writing billa vera on the back; if not, 
they endorsed the bill ignoramus (we do not know) 
and proceedings on the bill ended. The finding 
of a true bill by the grand jury was not a 
judgment or a finding of guilt, and it required 
only a majority vote of twelve; it was an 
accusation upon reasonable suspicion, the effect 
of which was to initiate proceedings between the 
king and the accused person to try the issue of 
guilt. 3 
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1.4 When trial by ordeal of water was virtually abolished by 

the Pope's order at the Fourth Lateran Council of 1215 tha·t 

priests were no longer to participate, Englis h judges had to 

find a way other than reliance on God and religious conviction 

of trying the question of guilt. 

their own knowledge, the judges 

Since the facts were outside 

could not decide on guilt. 

OVer time the jury of accusation came to be used to swear to 

the facts and make a true decision. By the end of the 

thirteenth century this group became the trial jury, the petty 

jury of twelve countrymen. The Magna Carta of 1215 provided 

another model for the jury. Among other things, it guaranteed 

the nobility, who had long objected to being tried in the 

King's courts, trial by their peers. 4 

1.5 Thus, the fundamental form of the jury can be found in a 

range of legal practices which offered procedures appropriate 

to criminal trials. Over the ensuing centuries, as criminal 

law evolved, the features of thl'::! jury also changed. In great 

part these changes were brought about by considerable 

opposition to the use of juries to try criminal matters. There 

was initially some concern that criminal issues were too 

important, especially where the death penalty applied, to be 

left to human fallibility. Trial by ordeal could be preferred 

because IIjurors might err where God would not ll
• 5 It may be 

that the requirement that a jury's verdict be unanimous, 

established in 1367, was motivated, in part, by a comparison 

wi th trial by ordeal. In order to approximate the certainty 

and reliability of the ordeal, jury trial at least had to offer 
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a unanimous decision. The principle that juries should be 

impartial also took centuries to develop. It lAIas not until 

1352 that an f~ccused person could object that members of the 

trial jury had also been members of the jury of accusation. 6 

Yet the early jury continued to be formed as it was precisely 

because, being from the same community as the accused person, 

it, unlike the judges, could be expected to know the 

circumstances of the alleged offence. During the fourteenth 

century jurors were even actively encouraged to inform 

themselves before trial. Gradually, however, it became an 

irregularity for a party to communicate privately with jurors, 

at least once they were sworn. To avoid improper influences, 

the practice arose of isolating the jury during the trial. By 

the middle of the sixteenth century it was irregular for jurors 

even to inform each other of facts within their private 

knowledge without giving evidence in open court. 7 Thus, three 

centuries passed before the jury became a body charged with 

determining a civ:j.l dispute or a criminal accusation on the 

evidence presented alone. 

1.6 It took somewhat longer to develop the concept of the 

jury as the sole trier of facts, distinct from and independent 

of the presiding judge. Until 1670, juries were frequently 

punished, by fines and imprisonment, for bringing in perverse 

verdicts, especially verdicts contrary to the directions of the 

judge. In thaT, year the independence of juries was 

authori tatively established. 8 The democratisation of the jury 

has been an even more recent development. Property 
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qualifications once ensured that juries were "predominantly 

male, middle-aged, middle-minded, and middle class". 9 The 

property qualification was not abandoned in New South Wales 

until 1947, and not until 1967 in the United Kingdom. It was 

not until 1977 th~t the privilege of jury service was extended 

to women on the same basis as men in New South Wales. 

III. THE JURY IN NEW SOUTH WALES 

A. The Introduction of Civil Juries: 1823 

1.7 While juries were used at inquests by coroners, 10 the 

right to trial by jury did not accrue to the early British 

settlers in Australia for the probable reason that it was 

considered inappropriate for a convict settlement controlled by 

the military. 11 The Letters Patent of 1787 constituted a 

criminal court of a Deputy Judge-Advocate and six naval or 

military officers. In 1809 Deputy Judge-Advocate Bent 

criticised this court as having too close an analogy to a court 

martial. As the free population expanded, the demand for the 

right to jury trial grew and in 1823 the Imperial Parliament 

passed the New South Wales Act establishing a Supreme Court and 

providing for civil jury trial on the application of a 

party. If there was no such application, the usual mode of 

civil trial was by a judge sitting with two assessors, who were 

Magistrates or Justices of the Peace. 12 There is some 

evidence that a grand jury of indictment was convened in Sydney 

in thE' 1820's, but 

legislatively introduced 

this institution has 

in New South Wales. 13 

never been 

Civil jurors 

had to own 50 or more acres of cleared land, or other real 
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property to the value of at least 300 pounds, which property 

had to be situated in the colony. 14 The Act of 1823 further 

provided that any person accused of any crime, misdemeanour or 

offence was still to be tried by a judge and seven commissioned 

I 
I 
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I 

army or navy officers nominated by the Governor. 15 The 

Australian Courts Act of 1828 continued these plnovisions. The I 
Act of 1828 also provided for the establishment of Courts of 

General and Quarter Sessions for the summary trial of convicts 

on all charges except where the death penalty applied. 16 

1.8 In 1832 an Imperial statute was passed setting out more 

fully the qualifications of civil jurors and the grounds of 

disqualification and exemption. Every male between the ages of 

I 
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I 

21 and 60 resident in Cumberland county (an area somewhat I 
larger than the present Sydney metropolitan area) having, 

within the colony, a clear income from real estate of at least 

30 pounds per year or a clear personal estate of at least 300 

pounds value was qualified and liable to serve on a civil 

jury.17 Men falling within this category'who: 

* were not natural-born subjects; 

* had been convicted of treason, felony or any 
infamous crime; or 

* were of bad fame, of dishonest life or conduct, 
or of immoral character or repute, 

were disqualified. 18 Certain men were exempted from serving: 

that is to say, they were not liable to serve II except by and 

with their own consent". This class included judges, 

practising lawyers, members of the Legislative and EXeClJtive 

Council, priests and clergymen, medical practitioners, police, 

19 
officers in the services, and schoolmasters. 
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1.9 The administration of the jury system established in 

1832 was substantially continued until 1977, Each district's 

jury list was prepared annually, either by the Superintendent 

of Police or a Bench of Magistrates, The list was published 

and objections to any people included were heard and determined 

by specially convened Courts of Petty Sessions. Once 

finalised, the list was forwarded to the Sheriff for entry into 

the Jurors' Book. When required, jurors were summoned from the 

list in alphabetical order. 20 

1.10 Where a civil jury was granted the Court was required, 

if an application was made by a party, to order a special 

jury. Special juries were constituted by people of a higher 

station than was acceptable for common. juries. Thus a man 

described in the Jurors' Book as an Esquire or being of a 

higher social status, a Justice of the Peace, a merchant or a 

bank director was qualified to serve on special, as well as on 
. . 21 common, Jur~es. 

B, The Introduction of Criminal Juries: 1832 

1.11 The usual mode of criminal trial continued to be by a 

judge sitting with a jury of seven army and/or naval officers. 

However, from 1832 if a free settler charged with any crime, 

misdemeanour or other offence in the Supreme Court, showed that 

the Governor, a Member of the Executive Councilor any officer 

of the services had a personal interest in the case, the Court 

would order the trial. to be held before a jury of twelve 

civilian residents, The jurors were to be selected from the 

22 
special jurors' list, 
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1.12 In 1833 criminp,l trial by civilian juries of twelve was 

made available on request to all people. free settlers and 

convicts alike, charged with crimes misdemeanours or offences 

in the Supreme Court. 23 Convicts were still tried summarily 

when charged' in Courts of General and Quarter Sessions. These 

Courts were also opened to the trial of free settlers who. when 

charged there. were enti tied to jury trial. 24 The jurors were 

to be drawn from the Jurors' Book rather than from the special 

jurors list unless the Crown or the accused requested a special 

jury. In that event the Court was required to order a special 

jury.25 

1.13 In 1838 criminal trial by seven commissioned army or 

navy officers was finally abolished and all trials of free 

settlers (or freed convicts) in the Supreme Court and the 

Courts of General and Quarter Sessions were to be by civilian 

juries of twelve. 26 As the populations in certain areas 

increased sufficiently to make jury trial viable. this right 

was extended. Thus jury trial became available in Parrama'tta, 

Campbelltown, Windsor, Bathurst and Maitland in 1833,27 and 

in Berrima in 1839. 28 By 1840 all major towns had Circuit 

Courts and juries for these courts were summoned from the local 

residents. 29 

C. The Introduction of the Civil Jury of Four: 1844 

1.14 In 1844 the use of assessors in civil cases was wholly 

discontinued. The usual mode of civil trial became the jury of 

four special jurors,30 If a party applied for a jury of 
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twelve the Court could grant it and could order such jury to be 

constituted by common or special jurors or both. 31 For the 

first time provision was made for less than unanimous verdicts 

in civil trials. If, after at least six hours deliberation, a 

civil jury was not unanimous, the verdict of three-quarters of 

their number (3 of a jury of 4; or 9 of a jury of 12) would be 

accepted. If a majority verdict could not be agreed upon after 

twelve hours, the jury would be discharged. 32 

D. Consolidation of the Legislation: 1847 

1. 15 In 1847 the juries legislation was consolidated. The 

qualifications and disqualifications for common jurors remained 

unaltered. 33 The list of those automatically exempt (their 

names would not be inserted in the lists) was expanded by 

including bank staff, public servants and those incapacitated 

by disease or infirmity from performing jury duty. The only 

people who had to claim the exemption in order to be exempted 

were those over sixty. 34 The special juror qualification was 

extended to include d ty council members. 35 The common jury 

of 12 was to be the usual mode of criminal trial, although the 

Court could order a special jury if the prosecutor or accused 

applied for one (except in cases of treason or felony). 36 The 

special jury of four was to continue to be the usual mode of 

civil trial, although the Court could order a jury of twelve on 

the application of a party. 37 The right of both parties to 

challenge the array alleging impartiality on the part of the 

Sheriff was expressly preserved as was the right of the 

prosecutor to ask jurors to stand by for the Crown. Particular 
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jurors could only be challenged. by the Crown for cause but the 

accused in a case of treason or felony had twenty peremptory 

challenges. 38 In civil cases the challenge procedure was not 

used. Instead the list of prospective jurors twice the 

number needed - would be sent to each party in advance of the 

trial and each would strike a quarter of the number. Those 

.. f d th' 39 rema2n2ng orme e Jury. 

1. 16 The law as to juries, their selection and 

administration, remained essentially the same from 1847 until 

1947. In 1876 it was provided that jurors were no longer to b~ 

summoned in alphabetical order but by lot. The same Act 

enlarged the qualifications for special jurors. 40 The 
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qualifications of common jurors were also extended to include I 
men who had been naturalized or who, although aliens, had been 

resident in the Colony for at least seven years. 41 I 
E. Reduction in the Use of Juries I 
1. 17 As the colony grew, the need to deal more expeditiously I 
wi th minor offences become apparent. In 1833, Police 

Magistrates were appointed in Sydney to deal surnmarily with I 
breaches of the peace and similar offences. 42 An Act of 1883 

provided for the summary trial of certain assaults, larcenies, 

frauds and malicious damage at the dis cretion of the 

mag -lstrate. 43 Sect';on 501 of the Cr-lmes Act ... ... ..., 1900 now 

provides for the summary trial of certain indictable offelilces 

wi tho u t the a c c use drs con sen t . In 1900, these offences were 

common and aggravated assaults, except where accompanied by an 
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attempt to commit a felony; minor larcenies; receiving stolen 

property j and malicious damage. 44 Section 501 was amend~d in 

1924 and a property value limit was imposed on indictable 

offences triable summarily without the accLlsed1s consent. The 

limi t at that time was ten pounds. 45 This amount was 

increased in 1955 to fifty pounds, 46 in 1974 to $500,47 and 

in 1983 to $2,000. 48 At the same time, the range of offences 

subject to section 501 was also increased. 49 

1.18 Another way ,of reducing the use of juries was to offer 

people charged with certain more serious indictable offences 

the choice of summary or jury trial. The inducement to choose 

trial before a magistrate was, and continues to be, that the 

penalties available to a magistrate are less severe than in the 

higher courts. Not every accused person has this option, The 

most !';erious offences are still triable only by a jury, In 

1900, the Crimes Act permitted a range of indictable offences 

to be dealt with summarily if the accused consented and the 

magistrate was of the view that the offence was suitable, so 

long as the subject matter of the charge was less than twenty 

pounds. The offences included simple larceny, conversion as a 

bailee, stealing, dog-stealing (second offence), damage with 

intent to steal, stealing or destroying plants, stealing from a 

boat, stealing as a servant, false pretences, and attempts to 

commi t any of the above. Upon summary conviction the maximum 

penal ty was six months imprisonment or a fine of 20 pounds, 

substantially less than the maximum penal ties available upon 

conviction by a jury,50 In 1924 the maximum value of the 
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subject matter of an indictable offence triable summarily with 

the consent of the accused had been increased from 20 pounds to 

100 pounds. The list of offences was also increased, but 

continued to be confined to property offences, with the 

. f tt t' .. d 51 except~on 0 a emp ~ng su~c~ e. 

1.19 Offences against the person were first made triable 

summarily with the consent of the accused in 1955 with the 

introduction of this procedure in cases of indecency between 

males. 52 This recognised the fact that many offenders wished 

to plead guilty to this offence before a magistrate in order to 

avoid publicity. 53 In 1974 carnal knowledge, common assault 

and assault occasioning actual bodily harm were made triable 

summarily with the consent of the accused. 54 In 1983, the 

offences of malicious wounding, CUlpable driving occasioning 

grievous bodily harm and larceny of a motor vehicle of any 

value were added, 55 Over the years the maximum monetary value 

of property the subject of property offences triable summarily 

wi th the accused I s consent has been increased, most recently, 

in 1983, from $1,000 to $10,000. 56 This last increase 

represented a tenfold increase in less than a decade, yet it 

was introduced with virtually no publicity and no comment. 

1. 20 The civil jury has also declined significantly. Civil 

juries are generally only used to try claims of defamation, 

malicious prosecution, civil fraud, false imprisonment and 

seduction. In other civil actions the court may order a jury 

trial at the request of either party, but this is very rare. 57 
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F. Democratisation of the Jury 

1.21 It is ironic that the reduction in the use of juries has 

gone hand in hand with their inct'easing democratisation. The 

Il anac hronistic 11
58 property qualification for jury service was 

finally abolished in 1947. 59 This lIc/emocratic advance ll60 

was one of three made in that year. Women became qualified for 

jury service 

abolished. 61 

on 

The 

their application and special jut'ies were 

Attorney General of the day stated: 

It is desirable that as many as possible should 
participate in that service and become aware of 
the way in which the law operates, and how trials 
are conducted. 62 

It was not until 1968 that women were automatically included on 

I the jury rolls of those few districts where facilities 
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permitted. But a woman could still cancel her liability to 

serve by simple notice to the officer re~ponsible for the 

rolls.
63 

The process of democratisation was continued by the 

Jury Act, 1977 which is discussed below (paragraphs 

1 . 24-1. 2 7) . In Chapters 3 and 4 of this Working Paper we 

consider ways in which the representative nature of juries can 

be further improved. It should be mentioned here t~at, 

al though juries are now used in a much more limited range of 

cases than ever before, significant numbers of people still 

come into the jury system each year. In March 1985, for 

example, some 184,741 people were on jury rolls in New South 

Wales. From 1 June 1983 to 31 May 1984, 135,464 were summoned 

to attend courts to be available for jury service and about 

50,670 actually served on juries. 
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G. The Impact of the Supreme Court's Summary Jurisdiction 

1.22 In 1967, a summary jurisdiction was conferred upon the 

Supreme Court. A single Supreme Court judge was empowered to 

try any offences 

summarily by the 

Magistrates (and 

expressed in legislation to 

Supreme Court. 64 Until this 

Justices of the Peace) 

be triable 

time only 

had summary 

jurisdiction. However, it was felt that certain offences 

involving severe penal ties should be tried by Supreme Court 

judges. 65 Among other things, such a mode of trial means that 

reasons for judgment are given. Certain offences under the 

Prices Regulation Act, 1948 and the Clean Air Act, 1961, among 

others, can be proceeded with in the summary jurisdiction of 

the Supreme Court. 

1.23 In 1979, an amendment to the Crimes Act, 1900 was passed 

which gave the Supreme Court summary jurisdiction to try 

certain "white collar" crimes including: 

* offences under the Companies Act, 1961, including 
attempting to commit such offences and conspiracy 
to do so; 

* offences under the Securities Industry Acts, 1970 
and 1975; 

* conspiracy to cheat and defraud; 
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* company fraud offences under the Crimes Act, I 
1900. 65 

Although the right to a jury was not abolished for these I 
trials, it was anticipated that manY accused would in fact 

elect non-jury trial. 67 A number of advantages were claimed I 
for the summary procedure. 
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first, it allows for a more speedy 
determination of the issues: second, it does away 
with the need for committal proceedings which are 
often lengthy and costly not only to the 
community but, significantly, also to many 
accused persons: third, it allows for the more 
efficient and more practical resolution of 
difficult points of law which might arise in the 
course of proceedings; fourth, it is most likely 
to reduce the length of the time that the actual 
trial will take; fifth, it is probably fairer to 
the accused in that it will avoid the danger that 
some accused persons face of being ruined - not 
only in the eyes of the community in respect of 
their reputation, but also financially - by the 
time the committal proceeding before the 
magistrate is completed; and finally, it will 
avoid the possibility that an accused person may 
be unfairly disadvantaged at his ultimate trial, 
as sometimes occurs from unfavourable coverage of 
committal proceedings by the media. 68 

The change was further designed to ensure that justice would be 

done "both to an accused person and to the community in cases 

involvtng complex questions of corporation and securities law, 

which so often are beyond the grasp of the ordinary lay 

j uror" .69 Summary trial in the Supreme Court under the Crimes 

Act, 1900 is dependent on an application by the Attorney 

General, and, upon the completion of pre-trial procedures, on 

an election for summary trial by the accused. 70 A very small 

number of accused have elected this form of summary trial and 

to date only one such trial has actually gone ahead. 71 

H. The Current Jury Act: 1977 

1.24 In 1977 it was realized that the New South Wales juries 

legislation was not fulfilling the philosophy of the jury 

system as a means of providing impartial trial by onels peers. 

The Act of 1912 was finally repealed and a new Act passed. The 

"primary aim" of the Jury Act, 1977 is: 
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.. , that jury service, so far as is practicable, 
will be shared equally by all adult members of 
the community.72 

In furtherance of this aim, women became qualified and liable 

to serve in the same way as men. The only exception is that 

pregnant women can claim an exemption as of right. 73 Further, 

the number of people previously entitled to claim an exemption 
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was reduced. In particular, State public servants and bank 

officers are no longer entitled to an exemption. 74 The 

reference to the exclusion of people of II bad fame or of immol~al I 
character and repute" was dropped. 

1.25 An improved method of compiling jury rolls ensures that 

the same core of people do not form the greater proportion of 

I 
I 

each roll. This occurred in the past as a function of the old I 
method of compiling the rolls: 

... according to the existing Act the police are 
required to compile this list each year. In 
theory a new list of persons would be compiled 
each year. In this way the burden is 
supposedly spread evenly throughout the 
communi ty. Unfortunately, this does not happen 
in practice. It cannot because of the sheer size 
of the task involved, unless a substantial number 
of police ... are allocated for the sole job of 
interviewing persons for inclusion on jury 
rolls. What has happened over the years is that 
when the Sheriff requires the officer in charge 
of police at, say, Penrith, to collect 7,000 
names for the following year's jury roll he 
copies down the names on the previous year's 
roll. There may be on it in the order of 6,000 
names so he then interviews an additional 1,000 
persons in order to get the required number ... 
Over the years the rolls have included the same 
nucleus of potential jurors and this fact has 
given rise to the contention that the only way to 
get off a jury roll is to die.... Accused people 
are not being tried by a truly representative 
section of the community; it is largely the same 
section over and over again. 75 
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The police no longe:" have any role in the preparation of the 

jury rolls. The Sheriff compiles the jury rolls directly from 

the appropriate electoral rolls at random, generally using a 

I computer. 76 The participation of the police was clearly in 

conflict with thsir involvement in criminal trials for the 
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t . 77 prosecu ~on. 

1. 26 other administrative improvements include: 

* each roll lasts for three years instead of just 
one;78 

* jury pools can be used so that a number of courts 
in the one complex are able to draw from the one 
pool rather than summon a separate jury panel for 
each trial;79 

* a draft roll is drawn up, all people included are 
advised of their inclusion and required to inform 
the Sheriff if they are disqualified or 
ineligible or wish to claim on exemption as of 
right. When the final roll is prepared the only 
further attrition should be by the discretionary 
grant of excusal on a particular occasion;80 

* this new power of the Sheriff to excuse people on 
a particular occasion means that a prospective 
juror need not wait until included on a panel to 
seek excusal from the presiding judge. S1 
Administrative efficiency can be enhanced. 

1.27 Some of the above administrative measures will also 

improve the conditions of jury service for jurors thems,elves. 

ThA oPPoY"!:unity to seek excusal from the Sheriff mean~s less 

inconvenience to the individual. In the past, 

. .. a person who sought to be excused from jury 
service had to attend before a j uc/ge and inform 
him of his reasons, and in the majority of cases 
the fact that his application would be granted 
was a foregone conclusion. In effect, IlJe were 
telling these unfortunate people, I You must come 
along and tell the judge' that you canlt come 
along I .82 
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Now the Sheriff can grant an excusal claimed before the day on 

which the juror is required to appear for service. 83 Another 

improvement permits a person whose claim for exemption as of 

right has been denied by the Sheriff to appeal to a Local Court 

(formerly a Court of Petty Sessions). Until the appeal is 

determined the person will not be summoned for jury 

service. 84 Again, a person who has just completed a 

three-year period of liability to be summoned for jury service 

(such a person may indeed have been summoned two or three 

times) will not usually be included on the next succeeding jury 

roll: such a person may claim an exemption as of right. 8S 

IV. CONCLUSION 

1.28 Judging from the lack of Parliamentary and media 

interest in, and, hence, of public knowledge about, the 

progressive legislative limitations on the range of trials 

required to be conducted before a jury, it would appear that 

there is little concern that the jury is in danger of 

disappearing and that there is little awareness of this 

danger. For this reason alone the public discussion which, we 

hope, will be encouraged by this Discussion Paper, is 

important. Moreover, the time for reform would appear to be 

ripe if the lack of public concern about the jury is a result 

of dissatisfaction with or distrust of jury verdicts, 

disillusionment with the administration of the jury system or a 

general feeling of alienation from the administration of 

justice as a whole. In the next Chapter we consider the 

arguments advanced both for and against the jury and conclude 
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I that it is still a vital institution in the criminal justice 
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system. The remainder of the Discussion Paper is devoted to a 

consideration of ways in which the j~ry system can be made more 

effective and accessible, as well as acceptable to judges, 

legal practitioners, accused people and the community at large. 
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46 Vic., No.17, ss.63-69,150-176,222-229,289-290. 

Crimes Act, 1900, ss.493-497,501-526,529,532-542. 

Crimes (Amendment) Act, 1924, s.24. 

Crimes (Amendment) Act, 1955, s.4(1)(i). 

Crimes (Amendment) Act, 1974, s.11(0). 

Crimes (Amendment) Act, 1983, schedule 1, clause (3). 

Crimes Act, 1900, ss.179, 247. 

Crimes Act, 1900, ss.476-478. 

Crimes (Amendment) Act, 1924, s.23(a). 

Crimes (Amendment) Act, 1955, ss.3(a), (d), 4(f). 

N.S.W. Parliamentary Debates, 
March 1955, p.3229 per the 
M.L.A., Attorney General. 

Legislative Assembly, 23 
Hon. W.F. Sheahan, Q.C., 

Crimes and Other Acts (Amendment) Act, 1974, s .11. 
inserting new s.476. 

Crimes (Amendment) Act, 1983, schedule I, clause (2)(d). 

Id., clause (2) (b), (f) . 
1974, see note 54. 

The previous change was in 

Supreme Court Act, 1970, ss. 87,88. And see Law Reform 
(Miscellaneous Provisions) Act, 1965 and Administration 
of Justice Act, 1968. 

N.S.W. Parliamentary Debates, Legislative Assembly, 15 
November 1947, p.11?! per the Hon. C.E. Martin, M.L.A., 
Attorney General. 

Jury (Amendment) Act, 1947, ss.2(3)(a), 3(3)(a). The 
property qualification was not abolished in the United 
Kingdom until 1972: Criminal Justice Act 1972 (U.K.), 
s.25(1). 

NSW Parliamentary Debates, Legis~at;i.ve Assembly, 15 
November 1947, p.1121 per the Hon. C.E. Martin, M.L.A., 
Attorney General. 

Jury (Amendment) Act, 1947, ss.2,3,4. Women satisfying 
the property qualification became liable in England to 
jury service in 1919: Sex Disqualification (Removal) Act 
(U.K.), s.4(2) and Schedule. Special juries were 
abolished in England two years later, although the 
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special commercial juries in 
retained until 1971: Juries 
Special juries are still used 
(Tas.). ss.10.38.40. 

the City of Londoi1 were 
Act 1949 (U.K.), s.18. 

in Tasmania: Jury Act 1899 

NSW Parliamentary Debates. Legislative Assembly I 15 
November 1947. p.1121 per the Hon. C.E. Martin. M.L.A .• 
Attorney General. 

Administration of Justice Act. 1968. s.10. 

Supreme Court (Summary Jurisdiction) Act, 1967. 1.3. 

NSW Legislative Assembly. 7 November 1967. p. 2878 per the 
Hon. K.M. McCaw. M.L.A., Attorney General. 

Crimes Act. 1900-1979. s.475A and Tenth Schedule. 

NSW Parliamentary Debates. Legislative Assembly. 23 April 
1979. p.4916 per the Hon. F.J. Walker. 'l.C., M.P .• 
Attorney General. 

NSW Parliamentary Debates, Legislative Assembly. 28 March 
1979. p.3321 per the Hon. F.J. Walker. 'l.~ .• M.P .• 
Attorney General. 

Id .• at p.3323. 

Crimes Act. 1900-1979. ss.475A(1). 475B(1); Supreme Court 
(Summary Jurisdiction) Act. 1967. s. 4( 1). 

Attorney General of New South Wales v. Chambers. Supreme 
Court of New South Wales, Criminal Division (Roden J.). 
24 June 1983 (unreported). 

NSW Parliamentary Debates, Legislative 
February 1977. p.4254 per the Hon. F.J. 
M.L.A .• Attorney General. 

Assembly. 22 
Walker. 'l.C .• 

Jury Act. 1977. s.5 and schedule 3. clause 5. 

Public servants employed in the State AttorneY-General ' s 
Department. the Department of Corrective Services. the 
Police Department. the Legal Services Commission. the 
Corporate Affairs Commission. the Board of Fire 
Commissioners. the State Emergency Services and the 
Health Commission (in connection with ambulance 
services). however. are ineligible to perform jury 
service. In addition. all departmental permanent heads 
and all members of the State Public Service Board are 
ineligible: schedule 2. . 

N.S.W. Parliamentary Debates. Legislativ3 
February 1977, p. 4475 per the Hon. F. J. 
M.L.A .• Attorney General. 

Assembly. 24 
Walker. 'l.C .• 
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76. Jury Act, 1977, 5s.9,12. 
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NSW Parliamentary Debates, Legislative 
February 1977, p.4255 per the Hon. F.J. 
M.L.A., Attorney General. 

Assembly, 22 
Walker, Q.C., 

Jury Act, 1977, s .10. In most other Australian 
jurisdictions the jury rolls are renewed annually: Juries 
Act 1927 (S.A.), s.20; Juries Act 1957 (L'II.A.), s.14·; 
Juries Act 1962 (N. T.), s. 21. See also Juries Act 1967 
(Vic. ), s. 8. In the Australian Capital Terri tory a jury 
list might be in use for up to four years: Juries 
Ordinance 1967 (A.C.T.), s.19. 

Jury Act, 1977, s.29. 

Id., ss.13,14. 

Id., s.38. 

NSW Parliamentary Debates, Legislative 
February 1977, p.4483 per the Hon. F.J. 
M.L.A., Attorney General. 

Assembly, 24 
Walker, Q.C., 

Jury Act, 1977, s.38(1)(a). A similar provision had 
operated in the United Kingdom since 1922: Juries Act 
1922 (U.K.), s.3. 

Jury Act, 1977, s. 15. 

Id., schedule 3, clause 8 
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Chapter 2 

The Jury in the Criminal Justice System 

I. INTRODUCTION 

2.1 As we have revealed in Chapter I, the jury is an 

evolving institution both with respect to its composition and 

with respect to its role in the criminal justice system. As to 

I 
I 

the composition of the jury, there has been a relatively recent 

I and quite dramatic "democratization" of the jury. In New South 
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cross-section of the general communi ty is 

now liable for jury service than was the case before 1977. In 

Chapter 3 we consider the argument that the modern jury must 

represent a fair cross-section of the community and propose 

amendments to further enhance the representative composition of 

juries. 

2.2 The des cription of the evolution of the jury in Chapter 

1 also highlighted the declining use of the j Ltr'y. Juries are 

rarely used in civil litigation and are no longer available in 

most minor criminal trials. However, when a serious penalty 

could be imposed the accused person still has a right to be 

tried by a jury of his or her peers. We have described the 

categories of offences for which an accused person may elect 

summary trial and thereby be liable to a substantially 

diminished maximum penalty if convicted. Arguments can be made 

against using a reduction in penalty as an incentive to 

encourage the choice of summary trial in preference to jury 

trial. Arguments can also be made against the differentiation 
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between indictable offences triable summarily without the 

accused's consent and those so triable at his or her option and 

also between the latter class of offence and offences triable 

only before a jury. For example, concern may be expressed that 

expediency has overridden considerations of public policy and 

broader principle in the choices made on these questions. The 

Commission has not considered these questions in this 

Discussion Paper, preferring to deal with them in a paper 

covering a range of fundamental issues in the criminal justice 

system with particular reference to procedural matters. 

2.3 Indeed, in this Discussion Paper we have tended to 

discuss procedural changes to the jury system largely in 

isolation. We do not, however, neglect the fact that the jury 

is closely interrelated with the criminal justice system as a 

whole. The jury I s evolution is one part of the evolution of 

that entire organism and any changes to it which we may 

recommend will resound throughout. Moreover, any reforms in 

other areas of criminal procedure could vi tally affect jury 

trials. In some areas we have referred to proposals in our 

second Discussion Paper on Procedures Before Trial, 

particularly those whose chief purpose is to improve jury trial 

procedures. Similarly, in later Discussion Papers other links 

will be made where relevant. 

2,4 In other areas we are inhibited in suggesting changes 

which would impinge on the substantive criminal law. One very 

important example is in relation to complex instructions of 
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law. While we believe that most directions which juries 

require can be given in simple language and, thus, fully 

understood, we fear that further research may force us to 

conclude that some directions are too complex to be properly 

communicated to lay people. It could be argued that, in such 

cases, the substantive law should change to accommodate the 

audience. We are constrained from making such recommendations, 

however, although it may be that we will recommend a separate 

investigation of such matters. 

2.5 Befor" we consider what improvements can be made in the 

system of criminal jury trial, we must deal with the threshold 

question whether juries should be retained or abolished. The 

remainder of this Chapter is devoted to a discussion of the 

opposing arguments on this question. 

II. ARGUMENTS FOR THE ABOLITION OF THE JURY 

2.6 The arguments which can be advanced in support of the 

case for the abolition of the jury in .criminal trials can be 

separated, we believe, into four categories. First, criticisms 

are made of the jury which cannot be denied, such as that 

juries are costly. Such arguments can be met with the response 

that these features are disadvantages which are outweighed by 

the advantages of jury trial. Second, some critics look at 

features of the jury system, such as the jury's ability to bend 

the law without breaking it, as a serious flaw in the jury 

system, while others, including this Commission, consider it to 

be a significant advant.age. Third, there are criticisms which 
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can, we believe J be refuted. Finally, there is a class of 

criticism directed solely at the use of juries in long and 

complex cases. We deal more fully with this last category in 

Chapter 10 of this Discussion Paper. 

2.7 The chief criticisms of the jury are, first. tha~ it is 

inefficient and, second, that it is ineffective. 11'1 other 

words, it is claimed that the jury cannot, for a number of 

reasons, properly fulfil its role. One reason put fo'rwj~rd for 

the incompetence of juries is the very democratisation which we 

consider so crucial to its continued acceptability. It is said 

that the average intelligence of jurors has declined as the 

ownership of property is no longer a l 'f' t' 1 qua]. ].ca J.on. More: 

specifically, it is said that jurors ar'e now less likely to 

understand financial matters and therefore less able to 

appreciate the evidence in fraud trials. Similarly, it is said 

that, ~ince they have no scientific knowledge, they cannot 

understand scientific evidence. It is patently not the case 

that intelligence is the sole preserve. of those who possess 

material wealth. Neither can it be said that the essential 

concepts of fraud are beyond the grasp of all but a few members 

of the community. Moreover, as we argue in Chapter 10, complex 

evidence in any case should be presented in a way that can be 

adequately understood by any member of the community regardless 

of experience or qualifications. 
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2.8 Another reason put forward to demonstrate the juryls 

alleged incompetence is found in more general misconceptions 

about particular types of evidence or classes of witnesses. 

For example, it is feared that jurors, not being equipped with 

research results on the unreliability of much identificahon 

evidence, are unable to assess the reliability 

eyewitnesses. One study has shown: 

The crucial factor affecting a jurorls evaluation 
was the amount of confidence displayed by the 
witness. Jurors were inclined to believe 
witnesses who were highly confident more than 
those who had less confidence. 2 

of 

And yet, in fact, confidence is not an indicator of accuracy. 

One possible way of dealing with this problem is for the judge 

to carefully warn jurors about the risks of identification 

evidence. Another problem is the tendency to rely on the 

expey't wi tnes s I accepting his or her opinion without question. 

Part of the problem in this context is the language in which 

expert evidence is usually given. In Chapter 10 we consider 

ways of making expert testimony more accessible to jurors. 

2.9 More generally, the criticism has been made that the 

jury is required to perform irrationally. Noting that juries 

generally are unable to ask questions of witnesses and counsel, 

are presented with information in a fragmentary manner, Bre not 

assisted by access to documents and transcript and observe a 

trial dominated by the dispute mode and persuasive argument, 

Mungham and Bankowski ask: 

how, in the midst of the turmoil of the 
adversary mode, can any jury be expected to do 
its own work lefficientlyl?3 
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Judges are not required to make decisions in such an irrational 

manner. When considering a criminal matter the judge has 

before him or her all the relevant documents including, of 

course, the indictment, the transcripts and his or her own 

notes. Moreover, the judge can give the matter leisurely 

consideration. The jury, in contrast, must commGnce its 

deliberations immediately after the case is completed and the 

judge I s summing-up has been delivered. ,:·t is suggested that 

mature consideration and reflection are de,1ied them. Why, the 

critics ask, do we impose on juries a method of working which 

operates so contrary to human logic? The Corr~ission considers 

that a great deal can be done to improve the rationality of 

jury trials even within the confines of trial procedure alone. 

Much of this Discussion Paper is devoted to examining means by 

which such improvement can be achieved. 

2.10 Some cd tics point to the rate of acquittals by juries 

as indicative of their incompetence. 4 Such critics perceive 

the majority of acquittals as jury errors, or the result of 

bribery or intimidation. This criticism is most often made by 

police and it strongly suggests that the police, who lay the 

charge and gather the evidence, are right in all cases. If 

they were, then trial by jury would be unneces sary . What the 

criticism ignores is that the police generally know more about 

the case and the accused than can be submitted to a jury. For 

example, the police assessment can be influenced by their 

awareness of an accused I s record of past convictions. Judges 

and magistrates are usually the only other participants in a 
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posi tion to determine guilt. Yet judges in New South Wales 

have overwhelmingly supported the retention of trial by jury in 
5 criminal cases and numerous judges in many common law 

jurisdictions have affirmed they generally agree with the 

verdicts of juries. 6 

2.11 In Chapter 7 we describe the requirement that each 

accused be tried by an impartial tribunal as being a 

fundamental principle of criminal justice. Some critics 

believe that lay jurors, not trained to ignore prejudicial 

information, are unable to guarantee to an accused an impartial 

trial. Jurors, it is argued, are too readily swayed by the 

rhetoric of persuasive counsel and by the appearance of the 

accused. Stereotypes may play a role which can be further 

highlighted by media publicity before the trial. Jurors may 

bring with them strong prej udices which, far from cancelling 

each other out, reinforce one another. In Chapters 4 and 7 we 

describe the current procedures for ridding a jury of bias and 

propose improvements. Moreover, we have faith in the ability 

of jurors to make impartial decisions reflecting a broad 

communi ty cons cience. It is important that jurors are given 

adequate orientation to help them understand their role and the 

significance of impartiality. We deal with this latter subject 

in Chapter 5. 

2.12 Related to the issue of bias or partiality is the 

protection of jurors from hearing certain 

evidence. We discuss this subject in Chapter 7. 

prej udicial 

It can be 
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argued that if elaborate rules of evidence were not required to 

shield jurors from prej udice ,in other words , if lay juries 

were no longer used, the tribunal of fact would be free to 

accept prej udicial evidence which is relevant and probative. 

Such a tribunal would be more likely to get to the truth of the 

matter. On the other hand, as we argue below, the very 

presence of the jur'y is an essential safeguard against the 

presentation of unfairly prejudicial information. 

2.13 In Chapter 6 we consider the problem of legal language 

and juror comprehension. We accept that there will be little 

support for the jury system if it is generally believed that 

jurors understand little of the law they are required to 

apply. The Commission considers this to be a most serious 

problem and one which threatens the survival of the jury 

system. In Chapter 6 we discuss possible ways in which juror 

comprehension can be enhanced. We also propose to sponsor 

further development of standard jury instructions for the 

guidance of judges (see Appendix). Again it is frequently 

argued that as the criminal law becomes more complex and the 
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nature of evidence tendered in some criminal cases more I 
technical, the capacity of the jury to cope with the demands of 

its role is diminis hed. It is ar'gued that the complexities 

involved in the trial of some charges have rendered such 

charges unsuitable for trial by a body of men and women chosen 

at random from the· community without reference to their 

experience or qualific;ations. It is suggested that lay people 

are unable to assess technical evidence because they are 
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unfamiliar with the language in which it is given or with its 

conceptual framework. Thus, some commentators argue that the 

jury should not be used for certain cases. Fraud and 

commercial prosecutions, in particular, fall into this 

category.7 In Chapter 10 the argument is made that much 

techntcal evidence can be made comprehensible to jUlnors. 

Emphasis is laid on the mode of presentation of such evidence. 

2.14 The jury is, of course, an expensive method of trial. 

Not only must the twelve jurors be paid but so must the others, 

often more than thirty, who form the pool from which the jury 

is selected. The jurors, moreover, while they are serving, are 

kept from their ordinary occupations and responsibilities. In 

addi tion, court personnel are employed to admi ni ster the jury 

system at all stages. This is one criticism which, we believe, 

falls into the category of "well worth i til. Indeed, it could 

be argued that the jury system is no more expensive than most 

of the suggested alternatives. A panel of thlnee judges, on 

judicial salaries" for example, might wOlnk t:hrough the evidence 

more quickly than a jury can, but would ultimately prove more 

II expensive because they would tend to deliberate at greater 
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length and would have to prepare written reasons for decision. 

E;<pert assessors, even if a panel of only two or three were 

required, would need to be paid a very much higher fee than lay 

jurors currently receive. 
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2.15 Time, too, would not necessarily be saved if the jury 

were discarded. The presentation of evidence is a relatively 

slow process when a jury is involved, but deliberation follows 

immediately and no reasons need be given for verdict. Even a 

single judge will, in most cases I take much longer on 

deliberation and the preparation of Ineasons although there is 

no doubt that the presentation of the case itself can be 

expedited. We agree with the proposition that, 

2.16 

the role of our judicial system is to 
dispense justice and not to dispatch business. 
The speed at which a case progresses is not, 
thankfully I the true measure of whether justice 
has been done. 

curing court delay must be done without 
destroying the quality of the end product. 8 

Many of the criticisms outlined above are soundly 

based. We consider, however, that the conclusion which follows 

from an analysis of them is not the abolition of the criminal 

jury system but its reform. The jury, in the future as in the 

past, must evolve to meet existing demands and to reflect 

current concepts of its role and function. In the next Part we 

outline the unique strengths of the jury system. 

III. ARGUMENTS FOR THE RETENTION OF THE JURY 

2.17 Juries are traditionally used to assess and determine 

the facts in a criminal trial because they are considered to be 

able to do this better than a judge. It is believed that 

juries are the best judges of the credibility of witnesses and 

that they are best able to accurately characterise behaviour as 
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reasonable or unreasonable and so on. This is so because they 

bring to their task a range of backgrounds and experiences of 

necessity far broader than that possessed by a single judge. 

It is the mix of different persons with different 
backgrounds and psychological traits in the jury 
room that produces the desired results. There is 
both interaction among jurors and counteraction 
of their biases and prejudices. 9 

The Law Reform Commission of Canada has suggested that the jury 

has a number of unique features which together make it accurate 

as a fact-finder and reliable in its assessment and 

characterization of behaviour. They are: 

* a jury brings to bear on iis decision a diversity 
of experiences; 

* because the jury deliberates as a group, it has 
the advantage of collective recall; and 

* the jury's deliberative process contributes to 
better fact-finding because each detail is 
explored and subjected to conscious scrutiny by 
the group. 10 

It can be argued that the more representative a jury is the 

better it is able to perform its fact-finding task. 

among the twelve jurors there should be a 
cross-section of the community, certainly not 
usually accustomed to evaluating evidence, but 
with varied experiences of life and of the 
behaviour of people. 11 

It is felt that such a group is "better able to understand and 

appraise conduct than one who lives the remote life of a 

judge". 12 

2.18 As well as being best suited to determine facts, the 

jury is able, unli ke the judge, to give weight to the broad 

equities in the individual case. While a judge is bound by 
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precedent and statute, the jury can take into account the 

"human" factor. It is in this way that each jury verdict can 

bring to bear the broad community consci.ence. Where precedent 

and statute set down the law in a general sense, the jury can 

adjust the law to the merits of each case. 

Is it not better that juries should be swayed by 
sympathy than that judges should be swayed by 
purely technical or legal considerations? 
Jurymen will do a little wrong in order to do a 
great right. They endeavour to do justice 

.without regard to strict law. A judge, bound by 
precedent, must tread the straight and narrow 
path. 13 

The jury1s equitable power, it is argued, ensures that the 

criminal justice system continues to have the support of the 

public and of the direct participants, especially accused 

people. 

Ci tizens believe that juries of their peers are 
more likely to consider individual circumstances 
in applying legal rules. A group of one I speers 
certainly can empathise with particular 
circumstances faced in a fact pattern. 14 
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The jury represents the conscience of the community from which I 
it is drawn. It is able to do justice, and because the finding 

of a jury creates no precedent , it is able to decide a case 

equitably without making bad law. 15 As the Supreme Court of 

the United States has acknowledged: 

2.19 

in differing from law-bound conclusions, 
juries serve some of the very purposes for which 
they were created, and for which they are now 
employed. 16 

The role of the jury in Y'elieving judges of 

responsibility for determining criminal issues has also been 

stressed. 
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The weight of responsibility is lifted from their 
shoulders - a weight which I in criminal cases. 
would often be almost unbearable. 17 

course. the judge is not entirely relieved of 

responsibility. He or she is responsible for controlling the 

proceedings and instructing the jury. Nevertheless. t.he 

sharing of responsibility would seem to be significant. Juries 

also shield judges from opprobrium and allegations of bias. 

The decision-maker in a criminal jury trial is an almost 

anonymous group of twelve ordinary citizens with no attachment 

to the particular case and no dependence upon or relationship 

I with the other participants. The particular jury does not have 

I 
I 

a history or a record and it has no future after the trial is 

concluded. The judge I on the other hand I could be identified 

with his or her record and allegations of bias might be easy to 

make. The sentencing practices of various judges are. from 

I time to time. subj ected to considerable public attention. The 
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use of the jury to render verdicts prevents the problems which 

would arise if such attention was focussed in the same way on 

judges for their verdicts. 

2.20 The jury system is sustained not only by its 

effectiveness as ~ dispenser of justice in individual cases but 

also by its practical and symbolic function as a democratic 

institution. This function may conveniently be discussed under 

two broad headings. 

* The jury system legitimises the criminal justice 
system by providing a link between that system 
and the community. 
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* The jury system is the ultimate protection of the 
individual citizen and, indirectly, of society as 
a whole against oppressive laws and the 
oppressive enforcement of laws. 

2.21 The jury acts as a two-way link between the community 

and the legal system. One of its functions, arguably the most 

important function it performs, is to make sure t'1at the legal 

system does not become distinct from, and alien to, the 

community. Individual citizens have, however briefly, a direct 

influe:1ce on the process of criminal justice and its values. 

The use of juries keeps the criminal justice system in step 

with the standards of ordinary people. BecH.use "they represent 

cLirrent ethical conventions II juries lI are a constraint on 

legalism, ay'bitrariness and bureaucracyu.18 The other 

important function is to ensure that community support for the 

criminal justice system is maintained. 

Part of the function of the jury is ideological. 
Via the celebration of the I communion of peers I 

its aim is to legitimise the law and legal 
institutions. 19 

It is often argued that in order that the commLinity accept th~ 

decisions of courts as Illegitimate" or fair, proper and just, 

they must identify with the process of justice. An important 

way in which this community acceptance or identification is 

achieved is by requiring citizens to participate in the 

administration of justice by serving on juries. 
I 

2.22 The jury system ensures a measLire of accessibility in 

the criminal justice system. Because the jury is the ultimate 

decision-maker, each case must be presented in a manner, 
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language and broad value framework which juries of lay people 

both understand and accept. This compels both lawyers and 

judges to present the law comprehensibly and to reveal some of 

the underlying principles of the law and the justice system, 

which in time decreases the mystique generally associated with 

the courts. 

The importance of the jury lies in the fact that 
lawyers and judges know that their arguments must 
be pitched on a level that the man in the street 
can understand. Juries counter the centrifugal 
tendencies of authorities. 20 

The j~~y is an active participant in each trial if only because 

the entire case is directed towards the jury f s verdict as its 

ultimate result. Judges and counsel recognise the need to 

direct their communication to the juries. The effective 

communication of a case to the jury should result in a verdict 

which is a fair r.eflection of the merits of the case. 

Accessibility is enhanced in a broader sense also when it is 

considered that people who have served on juries have received 

an education in the relevant law and procedures which will stay 

with them in the future. 21 

2.23 It is also claimed that the jury system is a bastion 

against oppression. This featUre incorporates the reluctance 

of juri~s to apply the law in cases where an unjust, unfair or 

hcl:"sh result will occur. It also sees the jury system more 

broadly as a continuing check on the "rightness" of the law, on 

criminal inVestigation practices and prosecutorial policy,22 

and on the independence and quality of judges. 23 The results 

of ,the Chicago Jury Proj ect offer one example of this. It was 
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found that juries tended to "punish" the prosecution with 

acquittals or convictions on lesser charges where police and/or 

prosecution behaviour was considered to be unfair, in cases 

involving entrapment, physical violence, harrassment to obtain 

a confession, or a failure to prosecute all participants. 24 

The jury's ability so to express its disapproval is an indirect 

control on the practices of the authorities. One commentator 

believes that the most important role of the jury in 

contemporary society is in preventing police influence in the 

courts from becoming dominant. 25 Moreover, the jury is often 

relied on to mitigate the harsh results which the law may 

demand, even to the point of returning a II perverse" verdict of 

not guilty as a protest against an unjust law. Thus, the jury 

is seen as a political institution. Both by its presence and 

by its verdict, the jury assumes a degree of responsibility for 

the integrity and fairness of the criminal law and the criminal 

justice system. 

2.24 The jury system does not rely merely upon the sense of 

responsibility of each juror to defend the individual accused 

against oppression. Buil t into the system are safeguards to 

further protect the accused person against wrongful 

conviction. We have mentioned above the importance of a jury 

which represents a cross-section of the community. Individual 

prej udices are , it is hoped, counteracted and the resulting 

interplay of views and backgrounds leads to a fair and balanced 

assessment of the case. Another important feature is the 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

- 53 -

lIinnocence ll of jurors who, coming fresh to each case, are 

unlikely to have developed specific stereotyped prej udices to 

prevent them giving open-minded consideration to the case. 

2.25 

A judge in a criminal court is constantly 
confronted (.&.lith criminals. This can become such 
a routine job that in spite of conflicting 
evidence he may reach a quick decision, thinking 
that it is a run-of-the-mill case. If the salTle 
evidence is taken before a carefully attentive 
jury - where the pl~esiding judge is plnecluded 
from dropping a subject prematurely - the chances 
are that the accused may well be acquitted for 
lack of evidence. 26 

Again, the very presence of the jury has led to the 

development of rules of evidence which ensure that prejudicial 

material is not presented and, therefore, cannot influence the 

jury in its deliberations. Thus the presence of the jury II rnay 

be regarded as helping to guarantee an unbiased judgment ll
• 27 

Accused people may be suspicious of judges who are reql)ired to 

disregard prejudicial material ruled inadmissible and lack 

confidence in their ability or willingness to ignore such 

material. The jury, however, offers the accused a tribunal 

protected from prejudicial material and able to concentrate 

only on the evidence and the other factors which it is entitled 

to take into account. 

2.26 The retention of the jury as the tribunal of fact in the 

trial of serious offences suggests that it is regarded as an 

acceptable means of dealing with questions of guilt and that 

the jury is a necessary safeguard when a significant penalty 

could be imposed. The increasing range of criminal charges 
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being determined L~ithout the use of a jury indicates that its 

use is considered problematic in some quarters for whatever 

reason. This apparent ambivalence in the community I s aUi tude 

to the jury may result from ignorance of the jury I s role or 

from apathy as to its future. Alternatively, the value of jury 

trial may have been consciously weighed against the social 

importance of different offences and the expense, delay and 

inefficiency believed to result when a jury must be 

empanelled. In the case of. very serious crimes it is clear 

that the perceived costs of jury trial are still considered to 

be well worth paying. 

2.27 The Commission is firmly of the opinion that trial by 

jury should be retained in serious criminal cases. The jury is 

an effective institution for the determination of guilt. It 

has the added benefit of possessing the ability to do justice 

in the particular case. The jury system is, moreover, an 

important link between the community and the criminal justice 

system. It ensures that the criminal justice system meets 

minimum standards of fairness and openness in its operation and 

decision-making, and that it continues to be broadly acceptable 

to the community and to accused people. The participation of 

lay people in the system itself validates the administration of 

justice and, more generally, incorporates democratic values 

into that system. 
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Chapter 3 

The Selection of Jurors 

I. INTRODUCTION 

3.1 The process of selecting people to 'attend jury panels or 

pools has a number of aims: 

* to spread responsibility for 
throughout the community; 

* to ensure a sufficient supply 
jurors qualified to serve; 

* to ensure each jury panel 
representative of the community; 

jury service 

of prospective 

or pool is 

* to avoid partiality in the compilation of panels 
and pools; 

* to ensure that no person who is biased serves on 
a jury; 

* to avoid imposing an onerous burden on any person 
or group of people; and 

* to ensure that 
incompetent to 
empanelled. 

no person who is 
cope with jury 

fundamentally 
service is 

The roll compilation and jury selection procedures instituted 

by the Jury Act, 1977 further these aims. This Chapter, after 

describing those procedures, describes the ways in which these 

aims are promoted. The second part of the Chapter discusses 

ways in which the procedures might be improved to more fully 

reflect the goals and the philosophy of the jury system: to 

make the jury system fairer, more efficient and more effective. 

A. Compiling the Jury Roll 

3.2 The jury roll for each jury district, of which there are 

seventy-two in New South Wales,! is renewed every three 

years. The current electoral roll for each subdivision 
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allocated to the jury district is put into a computer and the 

computer selects at random the number of names requested. 2 

The number selected varies greatly between jury districts. For 

example, the las t draft jury roll for Sydney totalled 202,541 

while in districts such as Kiama and Tumut the draft jury roll 

contains fewer than five hundred names. In rnaj or towns the 

numbers still tend to be below\ five thousand: for example, 

Wagga Wagga, 3039; Lismore, 2646; Dubbo, 2953. Each person 

selected receives a notification of inclusion on a draft jury 

roll. If the recipient is disqualified from or ineligible for 

jury service or wishes to claim an exemption as of right (the 

schedules 'co the Act listing classes within the above 

categories are set out on the notification form) he or she must 

so notify the Sheriff within fourteen days. 3 The Sheriff then 

deletes the names of all those people whose reasons for 

deletion he or she accepts. Although the proportion varies 

greatly between jury districts, an average thirty-two per cent 

of people included on a draft jury roll are deleted before the 

final roll is certified. Another large percentage is deleted 

IAlhUe the jury roll is in force so that the actual available 

numbers can be less than half the number on the draft rell. 

B. Selection of Jurors 

3.3 Once the Sheriff has certified a jury roll, it will 

supply jurors for the district for the next three years. In 

response to an order from a judge or registrar of a court to 

summon a specified number of jurors for a trial or inquest, the 

Sheriff selects the required number at random, again usually by 
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computer I from the appropriate current jury roll. Each person 

selected is issued a summons through the post requiring his or 

her attendance at a specified place, date and time. The 

Sheriff must give at least seven days notice and usually gives 

at least fourteen days notice. 4 

3.4 People so summoned may apply to the Sheriff, personally 

or in writing, to be excused from jury duty on that particular 

occasion. If the Sheriff grants this application, the person 

continues to be liable to serve on a later occasion; his or her 

name is not removed from the jury roll. If the application to 

be excused is not made until the day ·specified in the summons, 

it must be made il1 person to the presiding judge. 5 The size 

of each jury roll is calculated so that each person included 

will be summoned for jury service not more than three times 

over the three year period for which the. roll is current. This 

is not by any means a universal rule, however. A very few jury 

rolls may not even be used at all. 6 This will occur where no 

jury trial is convened in the district during the currency of 

the jury roll. The following table shows the number of people 

who were summoned to perform jury duty in New South Wales in 

the year ended 31 May 1984. 

---~~.~-------.- ----------



Jurisdiction 

Supreme Court: 
civil 
criminal 

Distrif.; t Court: 
civil 
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Jurors Summoned - New South Wales _ 
1 June 1983 to 31 May 1984. 7 

City Outer Metropolitan 
and Country 

8,893 1,122 
20,376 5,337 

3,380 802 
spec~al & criminal 40,500 54,718 

Coroners Courts 30 306 

Totals 

10,015 
25,713 

4,182 
95,218 

336 
Totals 73,179 62,345 135,464 

II. THE fHILOSOPHY OF THE SELECTION PROCEDURES 

A. Shared Responsibility for Jury Service 

3.5 The philosophy underlying the 1977 Act was stated to be 

II that jury service, so far as is practi cable, will be shared 

equally by all adult members of the community.1I 8 The Jury 

Act, 1977 makes "every person who is enrolled as an elector for 

the Legislative Assembly" both qualified and liable to serve as 

a juror.
9 

All people aged eighteen years and over who: 

* are natural born or naturalized subjects; and 

* who have lived in Australia for at least six 
months continuously and in any subdivision for at 
least one month immediately pr~ceding the date of 
the claim for enrolment, 
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are entitled and, indeed, required, to enrol as electors for I 
the Legislative Assembly. In order to qualify for a grant of 

Australian citizenship one must, among other criteria, have 

lived in Australia for at least one year and have an adequate 

knowledge of the English language. Some Australian citizens 
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~re not eligible to vote: mental patients and prisoners 

serving sentences of twelve or more months imprisonment. These 

people are not permitted to serve as jurors. 10 

B. Representative Panels and Pools 

3.6 The Jury Act, 1977 thus tries to ensure that jury panels 

and pools will be representative by initially making all adult 

ci t-lzens liable for jury service, and implements Parliament's 

recognition that: 

The jury system aims to provide the courts with a 
tribunal that is both impartial and 
representatiue of the ordinary citizen.11 

The importance of having juries that are representative has 

long been recognised. An English committee stated in 1965 that, 

The 

A jury should represent a cross-section drawn at 
random from the community, and should be the 
means of bringing to bear on the issues that face 
them the corporate good sense of that community. 
Thi~ cannot be in the keeping of the few, but is 
something to which all men and women of good will 
must contribute. 12 

United States Supreme Court has held that the 

I constitutional requirement that juries must be impartial 

necessarily implies that juries must be selected from a 

II cross-section of the community. 13 According to one commentary: 
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The rationale for the cross-sectional or 
representative jury is that the various biases 
held by members of such a jury will essentially 
offset each other, causing the final verdict to 
be the product of a 'diffused impartiality'. 
Thus, representative juries guarantee that 'a 
range of biases and experience will bear on the 
facts of the case' .14 
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3.7 The 1977 Act improved representativeness in a number of 

ways. Most importantly, women are now equally qualified and 

liable to serve. Again. the old system of permitting the 

Executive to exempt occupational groups as it saw fit has been 

abolished and all exemptions must now be embodied in a schedule 

to the Jury Act. 1977. requiring passage through Parliament. A 

wide range of government employees were exempted by regulation 

prior to 1977. 15 Such people are. now liable for jury service. 

3.8 The process used to compile jury rolls since 1977 is 

also designed to enhance representativeness. Names for each 

roll are selected at random by computer from the relevant 

electoral roll. Each roll lasts up to three years and then a 

new roll is compiled. 16 People are not required to serve on 

consecutive rolls .17 In thh way the responsibility to serve 

is rotated and a random selection ensures. so far as is 

possible, that each roll is representative. 

C. Impartiality 

3.9 Random selection by computer also ensures that no 

partiality on the part of the Sheriff or Sheriff's officers can 

bias the selection made. As has been recognised. 

. .. it is the very randomness of the jury which 
has provided a bulwark against an oppressive 
state ... 18 

The Sheriff in New South Wales controls the numbers of jurors 

summoned to each panel or pool. as well as the total number of 

people included on each jury roll. but cannot choose particular 

individuals or classes of people. 
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I 3.10 Obvious partiality in the jurors themselves is also 

I 
limi ted by excluding from jury service people involved in or 

with the legal system .. The likelihood tha·t people convicted of 

II the more serious offences will be biased is dealt with by 

I 
I 

disqualifying them from serving. The Act of 1977 determines 

IAlhich offences are serious enough to warrant disqualification 

by reference to the penalty imposed. Thus a person convicted, 

in New South Wales or elsewhere, of an offence carrying a 

11 penalty of life imprisonment, or sentenced to a term of 
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imprisonment exceeding two years, is disqualified for life. A 

person who has served any shorter prison sentence is 

disqualified for ten years from the expiY'ation of the 

sentence. A young person found guilty of an offence and 

detained in a juvenile institution is also disqualified for ten 

years. Lesser offenders are disqualified for five years.19 

3.11 Other participants, direct and indirect, in the legal 

system are ineligible to serve on juries:' judges, legislators, 

lawyers, magistrates, police officers, pr'ison officers and all 

employees of the Attorney General ' s Department, the Corrective 

Services Department, the Security Service of the State Rail 

Authority, the Legal Services Commission anu the Corporate 

Affairs Commission. 20 Quite apart from any concern about the 

impartiality of such people, they are people, 

whose presence on juries would, in view of 
their close association with the administr'ation 
of law and justice, be inconsistent with the 
concept of juries as a distinct element in the 
process of law, drawn from the community at 
large. 21 
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D. Avoiding Hardship 

3.12 Jury service has been described as 1I 0ne of the 

fundamental bl ' t' f' t' h' II 22 o 19a 10ns 0 C1 1zens 1p . Yet it is a duty 

which removes people from their workplaces, sometimes for 

lengthy periods I confining them to an unfamiliar environment 

and demanding of them great attention to, and conscientious 

consideration of, an issue of some moment to the community as a 

whole. The responsibility placed on each juror and on the 

group of twelve as a whole is considerable. There will 

inevitably be some people whose daily tasks are considered to 

be so essential to the community that they should not be 

allowed to serve. The uninterrupted performance of the 

ordinary duties of such people will be of greater value to the 

communi ty than their availability for jury service. In New 

South Wales the occupations so highly valued are chiefly 

emergency and rescue services. Also ineligible are permanent 

heads of State Government departments and the members of the 

State Public Service Board. 23 

3.13 People outside these occupations might also experience 

hardship, or cause hardship to others, by performing jury 

service. There are some categories of people who, the Act 

accepts, are likely to be in this position and who should be 

free to weigh up for themselves the hardships involved. The 

Act lists seventeen categories of people who may claim 

exemption from jury service as of right; that is to say, 

without the need to explain the nature of the hardship, but 

simply by identifying themselves as fitting within one or other 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
,I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
1 
'I 
I 
I 
I 
I 
I 
I 
I 

- 65 -

of the listed categories. The list includes practising 

dentists and medical practitioners, people aged 65 or more, 

people having the sole full-time care of a child under 18, of 

an aged person or of an invalid, and people living more than 56 

kilometres from the place at which they would be required to 

24 serve. 

3.14 It can further be envisaged that people unable to 

describe themselves as so listed would yet experience 

considerable hardship if required to perform jury service; 

hardship which the system may be unwilling to impose. The 

excusal of such people is at the discretion of the Sheriff, in 

the first instance, and ultimately the responsibility of the 

presiding judge. A person summoned to attend for jury service 

may be excused for "good cause". 25 The Act does not attempt 

to define the term "good cause ll but the Sheriff probably 

sympathetically considers temporary and unavoidable absence 

from the jury district, temporary illness, and probable serious 

detriment to a sole business. 26 The judge is likely to be 

persuaded by similar reasons and will also be likely to excuse 

a person Who, though willing to serve for a day or a week, 

would be likely to suffer unduly from being committed to a 

trial lasting some weeks or months. The judge will also 

recognise that a deeply resentful juror would not make a "good ll 

juror and will probably excuse, for example, a person with a 

conscientious objection to jury service. 27 
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E. Competence I 
3.15 While it is important that a jury should be drawn from a 

genuine cross-section of the community, it is also important 

that each member of the jury should be capable of participating I 
in a decision. This is what is meant here by competence. The 

question whether, in some or all cases, a high level of 

competence i~ necessary, based, fo~ example, on intelligence or 

qualifications, is considered in Chapter 10. The competence 

currently demanded is the capability of hearing and 

understanding the proceedings of the court and of participating 

in a group determination. The Jury Act, 1977 does not permit 

children or people who are deaf to serve on juries, for 

example, nor people who do not understand English. 28 

III. DEFICIENCIES IN THE SELECTION PROCEDURES 

3.16 There is no doubt that the selection procedures 

established by the Jury Act, 1977 can be improved to more 

effectively implement the stated philosophy. The optimum 

achievement of the goals of the jury system is significant to 

its acceptability to the community and its effectiveness es an 

instrument of justice. 

in the day-to-day administration of justice 
nothing is of more importance than that the jury 
system should work, and that it should work 
justly and efficiently.29 

It is the Commission's view that, in order for the jury system 

to work justly and efficiently, the principles of random 

selection, representativeness, competence and impartiality, as 
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well as the avoidance of undue hardship, must be fully I 

I 
I 
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implemented. currently, however, the representativeness of 

juries is undermined in ways which cannot be explained by 

reference to other aims such as competence or impartiality. 

The following paragraphs describe the ways in which the 

selection procedures exclude people and groups of people, thus 

undermining the representativeness of jury rolls I panels and 

pools. 

A. Exclusions in the Roll Compilation Process 

3.17 As we have seen, all people enrolled to vote in New 

South Wales are stated to be qualified and liable for jury 

service unless disqu'lllified, ineligible or exempt as of right 

pursuant to the schedules to the Jury Act, 1977. Looking more 

closely at the situation, however, it appears that numbers of 

electors are excluded because the electoral rolls containing 

their names are not used in the preparation of jury rolls. The 

Jury Act, 1977 requires that jury districts be established 

comprising Il suc h electoral districts or sub-divisions as are 

prescr-ibed". 30 In fact subdivisions have been used. Over 10 

per cent of electoral subdivisions~ however, have not been 

allocated to any . d' t . t 31 Jury ~s r~c . The Commissibn has been 

unable to discover why these subdivisions have been excluded. 

Some of them are located at a considerable distance from any 

court house at which a District Court will be convened. 

However, a person unwilling to travel more than 56 kilometres 

each way in order to perform jury service is entitled to claim 

an exemption as of right 32 and, as the former Attorney 

General. the Hon. F.J. Walker, Q.C., M.P., has stated, lIa 
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person who resides more than the prescribed distance from the 

place at which he is 

attend for jury 

soll.33 Moreover, 

duty, 

required to serve and is prepared to 

should not be precluded from doing 

some of the excluded subdivisions are well 

within 56 kilometres of the nearest court, as can be seen from 

the following table. 

Excluded 
Subdivision 

Blayney 
Bogan Gate 
Broken Bay 
Coolamon 
Crookwell 
CuI cairn 
Forster 
Junee 
Katoomba 
Kyogle 
Manilla 
Mount Wilson 
Nal"romine 
Raymond Terrace 
Richmond 
Wee Waa 
Windsor 

Nearest Jury 
District 

Orange 
Parkes 
Gosford 
Wagga Wagga 
Goulburn 
Albury 
Taree 
Wagga Wagga 
Lithgow 
Lismore 
Tamworth 
Lithgow 
Dubbo 
Maitland 
Penrith 
Narrabri 
Penrith 

Other excluded sLlbdivisions may have 

Approximate 
Road Distance 

26 Km 
38 Km 
18 Km 
29 Km 
49 Km 
51 Km 
34 Km 
37 Km 
38 Km 
43 Km 
44 Km 
32 Km 
40 Km 
26 Km 
20 Km 
42 Km 
23 Km 

mainly elderly 

I 
I 
I 
-I 
I 
I 
I 
I 
I 

I 
I 

populations, perhaps of retired people. Again such people can I 
claim an exemption as of right if they do not wish to 

serve. 34 

3.18 In his second reading speech on the Jury Bill, the Hon. 

F.J. Walker, Q.C., M.P., then Attorney General, stated: 

... it is the Government's intention that all bar 
a few electoral subdivisions will be used in the 
selection pr'ocess. Two that come to mind are the 
subdivisions of Wilcannia and Menindee in the 
electoral district of Broken Hill. It will be 
obvious to honourable members why it is not 
intended to use these subdivisions as a source of 
prospective jurors. 35 

I 
I 
I 
I 
I 
I 
I 
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Presumably Mr. Walker was referring to the very high Aboriginal 

populations in those subdivisions. In the light of the 

continuing over-representation of Aborigines as accused people, 

it is unfortunate that a number of the excluded subdivisions 

have proportionately very high Aboriginal populations. While 

the total Aboriginal population of New South Wales is a mere 

0.7% of the State's population,36 the proportion of 

Aborigines in Wilcannia is 30.7 per cent and in Menindee it is 

20.4- per cent. Other excluded subdivisions include Cargelligo 

with 7.1 per cent Aboriginal population; Coonabarabran, 7.7 per 

cent; Gilgandra, 9.9 per cent; Narromine, 6.0 per cent; and 

Warren, 9.2 per cent. 37 While Aborigines are still 

disproportionately subjected to criminal sanctions,38 it is 

important that Aborigines should also be adequately represented 

on jury panels. The Commission considers that all electoral 

subdivisions should be allocated to jury districts imposing the 

obligation and the privilege of jury service on all electors in 

the State. 

B. Exclusions for Bias 

3.19 We have seen that people involved in the administration 

of justice - judges, lawyers, police and others - are not 

permitted to serve on juries. The advantage of the 

understanding of law and procedure which such people could 

contribute to a jury is outweighed by the belief that they will 

not approach the tas k with a fres h, open and impartial mind, 

and the fear that they would dominate the other members of the 

jury to detriment of a full dis cussion by all participants. 
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The Jury Act, 1977, however, also makes spouses of some of 

these people ineligible: the spouses of judges, of members and 

officers of the Parliament and Executive Council, of coroners 

and Magistrates J of police officers, of Crown Prosecutors and 

public defenders, and of prison officers. 39 The Law Reform 

Commission of Western Australia has recommended that "extension 

of ineligibility to the spouses of those in ineligible 

occupations is unjustified. 11
40 That Commission believed, 

3.20 

while shared attitudes may exist in some 
cases the Commission is not aware of any research 
which shows that this is to any significant 
extent, or that the s.pouses of those concerned 
are not as capable as anyone else of fulfilling 
their duty as jurors. If spouses of those in 
ineligible occupations are to be made ineligible, 
so probably should their children, parents, 
relation~ or· even close friends. It would be 
undesirable in principle to extend' ineligibility 
so far.41 

Even if shared attitudes do not operate, however, an 

accused person may well fear that the spouse of a police 

officer or Magistrate, out of loyalty to his or her wife or 

husband, would be more inclined to adopt ~he known attitude of 

that person than to put personal loyal ties aside and consider 

the case objectively. The accused person will be aware that a 

juror may discuss the trial with his or her spouse, if not 

while it is proceeding at least after it is over, and that a 

spouse in an ineligible occupation might bring emotional 

pressure to bear on the juror. An accused might also fear that 

a police officer could reveal to a juror-spouse that the 

accused has a criminal record or "is known to police". 

Moreover, although actual bias might not occur if spouses of 

I 
I 
I 
I 
I 
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those in ineligible occupations were permitted to serve, it 

could be argued that they should not be permitted to do so if 

accused people, on reasonable grounds, fear or suspect bias, 

One commentator disagrees. and argues that: 

Although shared attitudes may exist. it is 
doubtful that they exist to such a large degree 
that spouses would not be as capable as any other 
member of the community of rendering an impartial 
decision, Because dis carding spouses of 
ineligible persons results in an unwarranted loss 
of possible jurors and thus injures the 
representative nature of the jury, this 
ineligibility should be withdrawn,42 

Preliminary research in New South Wales suggests that less than 

I 2 per cent of people deleted from jury rolls are spoLises of 

people in ineligible occupations, In Victoria, Queensland, the 

I Australian Capital Territory, New Zealand and the United 

I Kingdom spouses of people in ineligible occupations are not 

themselves ineligible, In the Northern Terri tory only judges I 

I spouses are excluded while spouses of police officers must 

I 
I 
I 
I 
I 

serve,43 The Commission invites submissions as to whether 

spouses of those in ineligible occupations should continue to 

be ineligible, It may be that the spouses of those in some 

occupations should continue to be ineligible while others 

become liable to perform jury service, 

3,21 Also excluded are people who have been punished for 

certain offences, including serious traffic offenders,44 One 

commentator has argued that offenders should be able to serve 

I because it is "wrong morally and from a point of view of 

I 
I 
I 

practice to exclude citizens with convictions" , This is 

because, 



----------------------------------------------------~\I I 
- 72 -

Inevi tably i'l: focuses on the question of penal 
policy. The rationale of sentencing is to 
rehabilitate an offender, which literally means 
to make whole again, to take part in society.45 

Disqualification for a period after the expiration of a 

sentence is inconsistent with .this goa1. The same commentator 

has also noted that, 

There is no statistical evidence to suggest that 
people with convictions are less likely to be 
impartial and objective. 46 

The risk of bias, on the face of it, would seem to be small 

where the person was convicted of a minor offence and/or given 

a non-custodial sentence such as a good behaviour bond, a fine, 

or simply a driver I s licence disqualification. The Commission 

inv:ites submissions as to whether such offenders should 

continue to be disqualified from jury service. 

C. Exclusions on the Ground of Hardship: Exemption 

3.22 We have seen that the list of occupations who may claim 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

exemption from jury service as of right was drawn up on the I 
assumption that people in those occupations are most likely to 

experience hardship (or to cause it to the people they serve) 

if required to serve on juries. The Government also expected 

that many such people would in fact elect to serve. 47 The 

Sheriff allows for a 40 to 50 per cent attrition of each draft 

jury roll as a result of the exclusion of those disqualified, 

ineligible and exempt as of right. 48 The final jury roll is 

unlikely to include many people who elected fo serve although 

enti tled to claim the exemption as of right. The Com"!issiqn IS 

own preliminary research indicates that over 50 per cent of 

I 
I 
I 
I 
I 
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I 
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deletions from jUry')oIIS are of people claiming an exemption 

as of right. The procedure for granting. exemptions as of right 

does not require hardship to be established. Rather, hardship 

is assumed from the nature of the individual's occupation. 

This approach' has been abandoned recently in California in ·the 

interests of improving representativeness. In order to avoid 

serving there each individual must show "undue hardship on the 

person or the public served by the person". 4·9 

3.23 In a 1983 survey. the Law Foundation of New South Wales 

found that "the occupational background of jurors in the sample 

compared quite closely with that of the general communi tyll .50 

However, the broad occupational groups used - professional, 

administrative. clerical and sales I farmers - would not show up 

any under-repre~entation of medical practitioners, dentists, 

pharmacists and other occupations exempt as of right. The 

Commission favours the Californian approach to exemptions 

which. however, will impose a greater burden of decision-making 

on the Sheriff. Each application for exemption would have to 

be individually assessed, although it might be expected that 

guidelines would soon be developed to assist the responsible 

officers. We also note that people whose applications are 

refused by the Sheriff would, under the Jury Act, 1977 in its 

present form, be entitled to appeal to a Magistrate. S1 In 

this way. too, guidelines on what constitutes hardship would be 

developed. In spite of the likely increase in administration 

required, the Commission considers that such a step may be 

demanded by the principle requiring juries to be representative 
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of the community. The occupational groups to be affected 

should be surveyed as to their responses to this proposal and 

to ensure that no particular and· unfair difficulty would be 

imposed. , 

3.24 We would exclude from this proposal two groups of people 

who may curl~ently claim an exemption as of right. People who 

are on an existing Jury roil and people who have been granted 

an exemption from jury service either for a period or 

permanently by a judge at the end of a period of lengthy jury 

service 52 should continue to be exempt as ·of right. If 

possible the names of such peop) e should 'e tagged or coded on 

the computer lists so that the computer does not select them 

while so tagged. The feasibility of such a procedure should be 

examined by the Sheriff. If it is possible, it will relieve 

these people of the need to claim and establish an exemption 

and would avoid the need for the legislation to create a 

special category of exemption as of right containing only these 

two groups. 

3.25 Hardship is also a reason for permitting people aged 65 

and over to claim exemption as of right. The Law Foundation I s 

survey found, in 1983, that the elderly were under-represented 

on j urias. 53 As the proportion of those aged over 65 

increases, more and more people are able to avoid jury service 

and juries are becoming increasingly less representative of the 

community. The Commission considers that people aged undel~ 70 

should not be exempt from jury service unless they can show 
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individual hardship. This age has been chosen chiefly because 

it is the retiring age for judgis. We leave open the question 

whether people aged over 70 should continue to be eligible for 

jury service or should be ineligible. Some may consider that 

people aged over 70 are no longer competent to perform jury 

seruice. If those aged over 70 are to continue to be eligible 

to perform jury service the need may arise to distinguish those 

who are competent and those who are incompetent because of 

age. The Commission invites submissions as tv how competence 

could be determined. 

3.26 Also able to claim exemption as of right are people 

having the care, custody and control of children under the age 

of 18. If, as we have suggested, the classes of exemption are 

repealed and replaced by a single provision requiring the proof 

of individual hardship, people caring for young children will 

probably still be exempted on their application. The 

Commission's preliminary research indicates that over 

one-quarter of deletions from the jury roll are of people 

claiming the exempt.ion by virtue of their responsibility for 

children under the age of 18. We invite submissions as to 

whether measures should be taken to encourage those responsible 

for caring for young children to make themselves available for 

jury service. For example, child care facilities could be 

provided on or near court premises to assist those responsible 

for young children. Similarly, those caring for elderly 

relatives may be enabled to attend by arrangement I~d th 

community nursing services or public home care facilities. 
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D. Exclusions on the Ground of Hardship: Excusal 

3.27 The Sheriff's Office does not currently record the 

reasons accepted by the Sheriff for excusing people from jury 

service. On the whole we have no means of knowing whether an 

already unrepresentative jury roll is further skewed by l:he 

excusal proces s . We expect, however, that one group of people, 

those responsible for small partnerships or sole businesses, 

are generally excused and are, therefore, under-represented on 

juries. In 1983 the Law Foundation of New South Wales was 

generally satisfied with the representativeness of a sample of 

actual jurors on indices of age, occupation and country of 

or'igin. 54 The Commission is conducting a further survey 

IAJhich, among other things, will discover the reasons accepted 

by the Sheriff for excusing people from jury service. 

E. Exclusions on the Ground of Incompetence 

3.28 As we have seen, the required standard of competence for 

jury service is relatively low: one must simply be well enough 

to perform a juror I s duties, be in possession of one I s mental 

and physical faculties and be able both to read and understand 

English. 55 Some courts in Sydney are equipped for 

mobility-impaired jurors and where these people wish to serve 

they are encouraged to do so. In most districts, however, such 

people cannot be accomodated. Such people and other 

handicapped people who apply to be deleted from the jury roll 

on the ground of illness or infirmity are generally deleted by 

the Sheriff. Courts are public buildings and should be 

accessible to all members of the public. Handicapped people 
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may be present in court as accused, plaintiffs, witnesses, 

jurors, family or simply as members of the public, and their 

access and accomodation should be facilitated. It is to be 

hoped that the policy of the state Government to improve access 

to public buildings for p~ysically handicapped people will soon 

lead to all court houses being made accessible with proper 

accomodation for mobility-impaired jurors. The Commission 

invites submissions as to whether physically handicapped people 

should continue to be deleted from the jury roll at their 

request as ineligible to perform jury service. 

3.29 The requirement that jurors be able to read English has 

the result of excluding many people from jury service and 

probably selectively excludes people from particular ethnic 

communities. The Senate Standing Committee on Language and the 

Arts recently estimated that at least 287,000 and possibly as 

many as 442,000 Australians born in non-English speaking 

countries do not read English. At least 66,000 people over the 

age of 14 years do not read English at all. 56 Groups among 

whom literacy in English may be expected to be poor are 

concentrated in New South Wales (38 per cent of people whose 

first language is not English) and Victoria (35 per cent). 57 

While nationally about 97 per cent of the population speaks 

English,58 there is growing con~ern about the standards of 

literacy of people for whom English is their first and only 

language. For example, in a 1976 survey the Australian Council 

for Educational Research found that 25 to 30 per cent of 10 and 

14 year old students were unable to fully comprehend continuous 
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prose of the kind contained in normal school texts and 

reference 59 books. The question whether the literacy 

requirement should be abandolJed (i. e. wi1etIH:1r people who speak 

and understand, but do not read, English should become eligible 

for jury service) must be considered in the light of decisions 

made about the amount of written material to be made available 

to juries. 

F. Other Exclusions 

3.30 There is one class of people who are ineligible for jury 

service in New South Wales and for whom no excuses on the 

grounds of partiality or hardship can be offered. They are 

Commonwealth public servants who have been withdrawn by the 

Commonwealth itself in Federal legislation60 backed up by the 

JUY'y Act, 1977. 61 There are 38,570 Commonwealth public 

servants in New South Wales, just over one per cent of electors 

in the state. 62 Now that most State public servants are 

liable for jury service there seems to be no reason for 

excluding Commonwealth public servants. Third and Fourth 

Division officers of the Commonwealth Public Service are 

generally liable for jury service in Victoria, Western 

Australia, Tasmania, the Australian Capital Terri tory and the 

Northern Terri tory while exempt in the other three States. 63 
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The release of these people, however, must be a subj ect of I 
negotiation between the State and Federal governments, although 

there is some doubt as to the constitutionality of the 

Co~nonwealth legislation exempting Commonwealth public servants. 
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IV. TENTATIVE PROPOSALS 
I 

3.31 The Commission considers that the goals of the jury 

selection procedures are proper and that their full 

implementation is vi tal to the just and efficient working of 

the jury system. Amendments to the Jury Act, 1977 as suggesl:0d 

below would more fully implement the goal of representativeness 

in particular. The following amendments are proposed. 

1. All electoral·' subdivisions should be allocated 

to jury districts pursuant to section 9(2) of 

the Jury Act, 1977 (paragraph 3.18). 

2. The only ground for exemption as of right should 

be hardship to the applicant or to others. 

Sch0.dule 3 to the Jury Act, 1977 should 

accordingly be repealed (paragraph 3.22). 

3. Commonwealth Public Servants, Divisions 3 and 4, 

should be available to perform jury duty in New 

South Wales courts. Clause 16 of Sch0.dule 2 to 

the Jury Act, 1977 should be repealed (paragraph 

3.30) . 

3.32 A number of other is sues have been raised for 

consideration in this Chapter. We do not make tentative 

proposals with respect to these questions but list them here 

for further discussion. They are: 
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* whether spouses of people in ineligible 

occupations, or some of them, should be liable to 

perform jury service. Currently the spouses of 

Judges, Masters, Members and officers of the 

Parliament, Magistrates, police officers, Crown 

Prosecutors, Publtc Defenders and prison officers 

are ineligible for jury service (paragraph 3.20); 

* whether people given non-custodial sentences 

should be disqualified from jury service. 

Currently a person who has been: 

(a) convicted of an offence which may be 

punishable by imprisonment; 

(b) bound by recognizance to be of good behaviour 

or to keep the peace; 

(c) the subject of a probation order; br 

(d) disqualified from holding a licence to drive 

for a period in excess of six months; 

is disqualified for five years (paragraph 3.21); 

* whether people aged between 65 and 70 should be 

required to perform jury service. Currently 

people of or above the age of 65 may claim an 

exemption as of right (paragraph 3.25); 

.* whether people of or above the age of 70 should 

be ineligible for jury service. Currently such 

people are qualified but may claim an exemption 

as of right (paragraph 3.25); 
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* whether measures should be taken to encourage 

people with the responsibility for caring for 

young children to make themselves available for 

jury service. Currently people having the care, 

custody and control of children aged under 18 may 

claim an exemption as of right (paragraph 3.26); 

.11- whether mobility-impaired people should be 

considered to be ineligible for jury service by 

reason of illness or. infirmity. Currently such 

people are deleted from the jury roll on this 

ground if they so request (paragraph 3.28); and 

* whether the ability to read English should be a 

neces sary qualification for a juror. Currently 

those unable to read English are ineligible for 

jury service (paragraph 3.29). 
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Chapter 4 

Empanelling the Jury 

I. INTRODUCTION 

4.1 The jury for a trial is chosen from a panel of people 

summoned to attend. The size of a panel is determined by the 

Sheriff, taking into account the number of challenges to be 

available and the possibility that people will ask to be 

excused. In the presence of the accused in open court, names 

are dralAJn at random until tlAlelve jurors are selected. The 

remainder of the panel is either discharged or returned to the 

jury pool and kept available in the event of their being 

required for another trial. Both the Crown and the accused may 

object to pr'ospective jurors, subject to limitations lAlhich ,:lre 

detailed below. A juror who is obj ected to, or I challenged I, 

is excused. By the use of the challenge, therefore, counsel 

attempt to influence the constitution of the jury. This 

Chapter describes the rights of challenge and assesses their 

propriety in the light of the above-stated gtoals of the jury 

selection process, most notably impartiality and 

representativeness. Other aspects of the empanelling procedure 

are also noted. 

II. CHALLENGE TO THE ARRAY 

4.2 At common law both the accused and the Crown 

obj ect to the jury panel as a whole. The Jury Act, 

preserves this challenge. 1 

Challenge to the array 
whole panel of persons 
officer by reason of 
officer himself.2 

is exception taken to the 
returned by the summoning 
matter personal to the 

could 

1977 
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The position of the summoning officer may be clearly 

inconsistent with impartiality, such as where he or she is 

related to one of the parties, or it may be merely suspected. 

In either case, the array may be challenged. 3 The challenge 

must be in writing. In 1974 an Aboriginal accused in Tamworth 

challenged the array on the basis that no Aborigines lAJere on 

the jury panel. The challenge failed when it was shown that 

there were some Aborigines on the jury roll for the district 

and no impropriety could be attributed to the Sheriff. 4 

Failure on the part of the Sheriff to draw up the jury panel in 

accordance with the law is also a ground for challenge to the 

array. In R. v. Grant and Lovett, two labourers, one white and 

one Aboriginal, challenged the array on the basis that no juror 

was either a labourer or an Aborigine and that, therefore, the 

accused were not provided with a jury of their peers. The 

trial judge ruled that the challenge must fail as the Sheriff 

had complied with the provisions governing the selection and 

summoning of jurors. S 

4.3 Because jury pools in New South Wales are now selected 

at random by computer with no discretionary input by the 

Sheriff, a challenge to an array is unlikely to succeed. As an 

added precaution, the Jury Act, 1977 provides that the court 

may order some other person to summon the jury panel where the 

Sheriff "is a party, or in any manner interested" in a 

trial.
6 

Thus the use of a computer to compile jury rolls and 

to select and summon people for jury pools and panels is a 

safeguard against the Sheriff tampering with the randomness and 
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representativeness' of juries, In other jurisdictions there is 

a fUrther safeguard in that the Sheriff can be convicted of an 

offence under the juries legislation if he or she fails to 

comply with the statutory provisions as to selecting and 

summoning jurors,7 

4,4 In New South Wales, the only personal influence which 

the Sher'iff could exercise is in the discretion to excuse a 

person fln om complying with a summons. As a general rule this 

discretion is only exercised after the Sheriff has received an 

application from the individual to be excused. The reasons for 

such applications, therefore, are beyond the control of i:he 

Sheriff. The Commission has been advised, however, that the 
I 

Sheriff may initiate applications for excusal in limited 

circumstances, such as where a physically handicapped person 

attends for jury service in a court where accommodation is 

inadequate. We note, in this context, that the presiding judge 

has a discretion to excuse any person if he or she is of the 

opinion that it is necessary for the proper conduct of the 

trial. 8 Therefore, it is perhaps proper for the Sheriff to 

draw tile presence of some otherwise qualified people to the 

attention of the presiding judge. For example, the Sheriff 

should advise the judge that a prospective juror appears to be 

deaf or drunk. Such "tampering" with the composition of jury 

panels is entirely proper, and a challenge to the array based 

upon it would be unlikely to succeed. 
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III. CHALLENGES FOR CAUSE 

4.5 Both the accused and the Crown have an unlimited right 

to challenge individual prospective jurors .for cause. This 

challenge must be made after the person has been called to take 

his or her place on the jury (a process known as ballotting) 

but before he or she is swol~n. 9 The grounds for the challenge 

must fall into one of three categories: that the person is not 

qualified under the Jury Act, 1977 to serve as a juror; that 

the person is disqu~lified or ineligible pursuant to Schedule 1 

or 2 to the Act; or that the person is suspected of bias. 10 

In New South Wales the challenge is determined by the presiding 

judge. 11 A prospective juror who· is challenged for cause may 

be questioned on oath by the challenging party, but not before 

good grounds are established. The challenge must first be 

made, the cause stated and some evidence tendered by counsel in 

support of the objection before the person challenged may be 

examined to prove the cause to the judge. 12 In New South 

Wales the challenge for cause is very rar'ely used. One reason 

for this is probably the large number of peremptory challenges 

available. 13 

4.6 The challenge for cause is also difficult to initiate 

because neither the· accused nor the Crown officially receives 

any information about the prospective jurors other than their 

names. Moreover, the names are not made available until the 

ballotting of the panel in open court ~ommences. Neither side 

may inspect the panel prior to this time. 14 Thus there is no 

opportunity for the Crown to run checks on each prospective 
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as occurs in certain sensitive trials in the United 

to determine Ldhether he or she is disqualified from 

serving by virtue of a prior criminal conviction or to discover 

information on the political and other allegiances of each 

juror. 15 Thus, the challenge for cause depends on counsel (or 

the accused) recognising each juror as ballotted, either by 

appearance or by name. In country districts a practice seems 

to have developed whereby counsel acquire additional 

information about prospective jurors. Counsel may be advised 

hy a local solicitor or, in the case of prosecuting counsel, by 

a local police officer, as to the reputation, life-style, 

attitudes and connections of each prospective juror. In this 

context, we consider that our proposal in paragraph 7.6 that 

prospective jurors should be asked to advise the judge if they 

feel they could not give obj ective consideration to the case 

would adequately meet the concern, felt mainly in country 

towns, that an impartial jury is difficult to achieve because 

rnany residents would know both the accused and the victim, if 

any. 

4.7 The challenge for cause is made quite differently in 

rnany United States jurisdictions. The selection of the jury is 

a lengthy process involving extensile questioning of 

prospective jurors by opposing counsel. The aim of this 

questioning is to discover inforrnation about each prospective 

juror which rnight suggest specific prejudices, and even to 

elicit adrnissions of bias. Such inforrnation is then used to 

submit a challenge for cause. 16 If the challenge for cause 
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does not succeed, counsel may wish to challenge the pl~ospective 

juror peremptorily. This so called "voir dire" procedure can 

be criticised on three main grounds. First, it is so time 

consuming that the empanellment of the jury can take longer 

than the case itself. Second, the procedure gives counsel an 

opportunity to use persuasive and argumentative rhetoric in an 

attempt to subtly co-opt the sympathy and support of jurors 

even before they are empanelled. Third, the questioning can be 

intrusive and an interference in prospective jurors I privacy. 

For all three reasons, the Commission would not wish to see the 

United States procedure introduced in New South Wales. 

IV. PEREMPTORY CHALLENGES 

4.8 The peremptory challenge is a challenge without cause 

stated. It has its origin in the concern that the accused 

should "have a good opinion of his jury".17 It is a mechanism 

designed to ensure the existence of an impartial jury in the 

particular ,trial. 

The theoretical basis that justifies the 
arbitrary elimination of randomly selected jurors 
is to obtain a jury devoid of predisposition with 
regard to the particular defendant and issues. 18 

The effect of a peremptory challenge is automatically to 

exclude the person tIJho is challenged, and it is made as the 

jurors are ballotted. In Ne!A.1 South Wales each side has the 

same number of peremptory challenges: ttlJenty where the offence 

charged is murder and eight in any other case. 19 
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4.9 Until 1977, the Crown had the additional right to as k 

jurors to IIstand by for the Crown ll
• The stand by is an ancient 

procedure developed at a time when the Crown did not havel:he 

right to make peremptory challenges. The Crown instead was 

given an unlimited right to request prospective jurors, as they 

were ballotted, to IIstand by for the Crown ll
• These people 

would not be sworn but would, in effect, go to the back of the 

queue. Only if those remaining wel~e insufficient to complete a 

jury were the people stood by ballotted again. In order to 

eliminate them a second time, the Crown was required to show 

cause. In the United Kingdom -the Crown still has this right 

while the peremptory challenges of the accused have been 

reduced to three. 20 

4·.10 Perempt.::>ry challenges are intended to be used to 

eliminate extremes of partiality and prej udice. In New South 

Wales, peremptory challenges are usually based on the name of 

the prospective juror and/or his or hey' appearance, including 

sex, age, race and dress. As we have mentioned above 

(paragraph 4.6), in country towns counsel may have much more 

information. It is with respect to the peremptory challenge 

that the ideal of a randomly selected representative jury most 

clearly conflicts with the need to ensure that the jury is 

impartial. Critics argue that to permit counsel to challenge 

peremptorily is to allow the parties to influence the 

randomness and representativeness of juries. 21 Others value 

the accused's challenges for the opportunity they offer to veto 

a number of prospective jurors whom they fear, but could not 
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prove, could be prejudiced against them. The peremptory 

challenge is the only effective tool with which the accused can 
, 

eliminate suspected bias from the fact-finding tribunal and 

attempt to secure a jury of his or her peers. 

4.11 The Commission considers that the rules as to peremptory 

challenges can be improved to balance more effectively the 

competing aims of representa·tiveness and impartiality. There 
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are a number of options for reform of the peremptory I 
challenge. They are: 

* retention of the current rule of equal rights 
of peremptory challenge for the Crown and the 
accused; 

* abolition of the peremptory challenge; 

* abolition of the Crown IS per'emptory challenges 
and retention of the right of the accus$d; and 

* reduction in the available number of peremptory 
challenges for both the Crown and the accused. 

The following paragraphs discuss each of these options and we 

expres s a tentative pref'erence for the final option. 

A. Retention of the Existing Rights 

4.12 The retention of the existing number of peremptory 

challenges raises two problems. First, ·the total number of 

peremptory challenges available to the Crown can be large where 

there are multiple accused. The New South Wales Court of 

Criminal Appeal held recently in Dickens that in a trial of a 

number of co-accused the number of Crown peremptory challenges 

is equal to the number permitted to one accused (that is, 

either eight or twenty) multiplied by the number of 
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accused. 22 The problem for the jury system is that a very 

large jury panel must be summoned in a trial of multiple 

accused to ensure that twelve will remain in the event that all 

concerned exercise all challenges. For example, if the 

forty-one people accused of murder in respect of the "Milperra 

massacre" are committed for trial, at the very least 1,652 

prospective jurors would have to be summoned. Because of the 

anticipated number of applications to be excused, a much larger 

number would in fact have to be summoned. The Commis sion has 

been informed that the Attorney General's Department is 

considering an amendment to the Jury Act, 1977 to permit the 

Crown to exercise only the peremptory challenges of one party, 

rather than reflecting the number of accused people. 

4.13 The second issue raised by the retention of all existing 

peremptory challenges is illustrated by a case in Bourke in 

1981. The accused was Aboriginal and the Crown prosecutor 

challenged each Aborigine ballotted for the jury with the 

resul t that an all-white jury was empanelled. The presiding 

judge then discharged the jury saying that justice must not 

only be done, but must also be seen to be done. 23 In the 

trial of Georgia Hill, who was accused of murdering her 

husband, the prosecutor systematically challenged all nineteen 

women who were called from the panel. The resulting jury was 

composed predominantly of males. 24 Such a use of the 

peremptory challenge by the Crown appears to be an abuse of the 

challenge and its purpose. 
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4.14 In California a restriction has been placed on the 

use of the peremptory challenge so as to effectively 

prohibit the challenge affecting the representativeness of 

juries. In Wheeler the Cal:i.fornian Supreme Court held that 

the United states Constitution guarantees each accused a 

jury drawn from a cross-section of the community. This 

guarantee is viola-ted when the peremptory challenge is used 

to systematically exclude certain groups from the jury. 

Therefore, the prosecution at leas t is not now permitted to 

challenge on the presumption of group bias. Group bias was 

defined as partiality arising from membership in "an 

identifiable group distinguished on racial, religious, 

ethnic or other similar grounds". 25 One commentator has 

suggested that this prohibition achieves the proper balance 

between the prosecution I s desire to exclude biased jurors 

and the requirement of a representative jury.26 However, 

such a restriction on the prosecution's peremptory 

challenges virtually means that the prosecutor must have a 

cause which would be at least arguable if the challenge was 

for cause, but need not state the cause unless and until 

there is an objection to the use of the peremptory challenge. 

4.15 This interpretation of the right of peremptory 

challenge has also been adopted in New York and three other 

states,27 but it has been strongly disapproved in the 

United Kingdom. The English Court of Appeal in Mason held 

that prosecution counsel have a right to request that a 

member of the jury panel shall stand by, and that right can 

be exercised without there being a provable valid objection, 

until such time as the panel is exhausted. 28 
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For centuries the law has provided by 
enactment who ar'e qualified to serve as jurors, 
and has left the judges and the parties to 
criminal cases to decide which members of a jury 
panel were sui table to serve on a jury to tr'y a 
particular case. To this extent the random 
selection of jurors has always been subject to 
qualification. Defendants have long had rights 
to peremptory challenges and to challenges for 
cause; prosecuting counsel for centuries have had 
the right to ask that a member of the panel 
should stand by for the Crown anQ to show cause 
why someone should not serve on a jury; and trial 
judges, as ,an aspect of their duty to see that 
there is a fair trial, have had a right to 
intervene to ensure that a competent jury is 
empanelled. The most common form of judicial 
intervention is when a judge notices that a 
member of the panel is infirm or has difficulty 
in reading or hearing; and nowadays jurors for 
whom taking part in a long trial would be 
unusually burdensome are often excluded from the 
jury by the judge. 

In our judgment, the practice of the past is 
founded on common sense. A juror may be 
qualified to sit on juries generally but may not 
be suitable to try a particular case ... 29 

B. Abolition of the Peremptory Challenge 

4.16 It is difficult to make a case for denying altogether 

the accused1s right to make peremptory challenges. When a jury 

is summoned it is in accordance llJith statutory qualifications 

and procedures by officers of the Crown to try the accused on a 

serious charge. The denial of any input by the accused to the 

composi tion of the jury when the state has, in a broad sense, 

determined who will be called, would further prejudice the 

accused1s position. Further, if neither party could make 

peremptory challenges, the challenge for cause would corne to 

the fore. The determination of challenges for cause is 

time-consuming and involves questioning the challenged juror 
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about private matters which could be distressing. For these 

reasons the peremptory challenge might be retained as a more 

efficient and fair device than the challenge for cause. 

C. Abolition of the Crown's Peremptory Challenges 

4.17 The Crown's right to make peremptory challenges has very 

recently been abolished in South Australia. 30 It could be 

argued that the prosecution should be satisfied with each jury 

panel as constituted under legislative procedures and, if 

dissatisfied, should assign a cause for each challenge. The 

use of the peremptory challenge by the Crown to influence the 

composi tion of the jury so that it will be more favourable to 

the Crown is a tactic which places Crown counsel into the ring 

of battle when arguably the crown should be seen to be 

objective and above the fray. This attitude could well explain 

the traditional denial of the peremptory challenge to the Crown 

and resort to the stand by procedure (paragraph 4.9). There 

are occasions, however, when the availability of the Crown's 

right of peremptory challenge would benefit interests other 

than that of the Crown. If, for example, the Crown was aware 

of something in the background of a prospective juror making 

him or her unsuitable to try the particular case, as could 

occur, as mentioned above, in country courts, challenging the 

person peremptorily might be more humane than airing the matter 

in open court for the purpose of a challenge for cause. 
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4-, 18 One possible consequence of the abolition of the Crown1s 

right to. make peremptory challenges is thaI: the Crown coulc! 

seek to gain more information ~ith which to m~~e challenges for 

cause more effectively, In the United Kingdom, the practice of 

supplying to the prosecution the list of jurors summoned has 

been approved in order to combat possible bias against the 

Crown in very sensitiv0 31 cases, In terrorist cases and cases 

involving national security where it is likely that part of the 

evidence will be heard in camera, checks are run on criminal 

records as well as on Special Branch files which lJlilJ. show liP 

political affiliations, 32 This procedure is known as "jpry 

vetting", The prosecution is concerned to identify people who, 

either voluntarily or under pressure, may 
make an improper use of evidence which, because 
of its sensitivity, has been given in camera, [or 
whose] political beliefs are so biased as to go 
beyond normally reflecting the broad spectrum of 
views and interests in the community to reflect 
the extreme views of sectarian interest or 
pressure group to a degree which might interfere 
with [their] fair assessment of the facts of the 
case or lead [them] to exert improper pressure on 
[their] fellow jurors. 33 

Armed with this information, the prosecution in the United 

Kingdom can stand by jurors whom it considers "undesirable", 

Information revealed by vetting which suggests that a 

prospective juror might be biased against an accused is 

required to ~e made available to the defence,34 

4-. 19 Jury vetting in a far wider range of cases apparently 

I takes place in New Zealand,35 and the police have the 

I opportuni ty to vet jury panels in Victor'ia and the Australian 

Capital Territory where the Police Commissioner receives the 
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list of names in advance of the trial to check whether anyone 

has cl cY'iminal recoy'd. 36 In Victor'ia it Ilas been allegedthal 

the police abuse their role and provide lIinformat.ion about 

potential jurors I trivial brushes with the 

prosecuting counsel who could assume -that those 

anti-police views and request them to stand 

police" 

people 

b 37 y. 

to 

held 

This 

measure is unnecessary in NetAI South Wales where the Jury Act, 

1977 requires people who are disqualified by virtue of a 

criminal record to so notify the Sher'iff. We consider that 

vetting of jurors is antithetical to the ideal of random 

selection. As we have noted above, the Jury Act, 1977 in fact 

prohibi ts inspection of the panel. 38 The Commis sion proposes 

that to further guard against pre-trial disclosure of the panel 

to the prosecution or the defence, the Jury Act, 1977 should 

provide that the Sheriff is prohibited from permitting any 

inspection of the panel before a trial. 

D. Reduction of Peremptory Challenges 

4.20 It could well be argued that the existing number of 

peremptory challenges available to both sides is too high, 

allowing counsel too much influence over the representativeness 

of juries. 39 With eight peremptory challenges for each side 

(twenty where the charge is murder), New South Wales has Lhe 

highest number of any common law jurisdiction. In Tasmania and 

the Northern Territory the accused has six peremptory 

challenges, and in the Territory an accused charged with a 

capi tal offence has twelve. In South Australia and the United 
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Kingdom the peremptory challenges of the accused have been 

reduced to three. 40 rhis reduction caused a public outcry in 

the United Kingdom. 

Though he will not personally know his jurors 
nowadays, his right of peremptot'y challenge must 
still be regarded as important. Those jurors 
will make a decisior~ which could result in his 
being impr'isoned for many years. Becauf>e of that 
it would seem fair to allow him to take a 
subj ective view and say I I do not want to be 
tried by that person; he looks hostile'. 41 

It should be remembered, however, that this comment was made in 

the context of a reduction of the accused I s peremptory 

challenges fr'om seven to three while the Crown retained an 

unlimi ted right to stand jurors by. If the representativenes~, 

of jury panels is enhanced by the adoption of our proposals in 

Chapter 3, we consider that three or four peremptory challenges 

r'epresent a more appropriate balance between the interests of 

I the parties in eliminating those who may be hostile and the 

interests of the community in juries being representative and 

I randomly selected. 

I 
4.21 Real bias on the jury panel is best eliminated, we 

I consider, not by the use of challenges based essentially on 

I 
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stereotypes and gues swork, but by a clear direction from the 

presiding judge that people unable to ~ive an impartial 

judgment should not serve on the jury. We propose, in Chapter 

7, that before selection of the jury commences, the panel 

should be advised about the nature of the case and the identity 

of the accused and likely lAJitnesses. The judge should invite 

prospective jurors who feel they could not be objective to 
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notify him or her with a view to being excused. This procedure 

could relieve counsel of the need to challenge at least some of 

the panel who appear to be hostile. 

4.22 Responsible Use 

enhanced by increasing 

of the peremptory challenge could be 

counsel's knowledge about prospective 

jurors. For example, as each person is ballotted his or her 

address and occupation could be read out in addition to his or 

her name. 42 A major difficulty. with this suggestion is that 

If more information about jurors is made public, the risk that 

they will be traced and intimidated or bribed is increased. 

Former jurors in Victoria have suggested that in future 

addresses and occupations should not be read in court, stating 

that they were made to 

t · 43 C I prac lce. ounse may 

feel insecure as a result of this 

be satisfied if s~rnames only ~nd 

suburbs only were to be available, together with occupation. 

The risk that jurors could be traced would be minimised if, as 

at present, only the names are called in court, and counsel 

provided, on the day of the trial, with the other information 

in written form. A duty could be imposed on counsel not to use 

this information for purposes other than making challenges. As 

the defence challenge is the right of the accused, questions 

also arise as to the circumstances, if any, in which an accused 

could properly be denied access to such a list. One 

possibility is that counsel should have a right to inspect the 

list. An unrepresented accused could be offered representation 

only for the empanelling procedure. If this offer were 

refused, the denial of acces s to the list may not be seen as a 

denial of a right of the accused. 
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V. THE JUROR'S OATH 

4.23 A person ballotted as a juror who ts not. chaJ lerll]€'d i~; 

th€'n sworn. He or she promises to: 

.. , well 
between 
accused 
verdict 

and truly try and true deliverance 
our Sovereign Lady the Queen and 

whom you shall have in charge, and a 
give according to the evidence. 44 

make 
tilE' 

true 

In Ne'w South Wales the juror does not say U,,2S~! (Alords li..tt 

responds when they are read by $a.ying either "So help rne GOd" 

or "I do", according to whether he or she is making an oath or 

an affirmation. Nevertheless, it may be time to modernisC! the 

text as has recently been done elsewhere. Jurors in the United 

Kingdom now say: 

I swear by Almighty God that I will faithfully 
try the defendant and give a true verdict 
according to the evidence. 45 

A similar simplified oath is now used in Western Australia. 46 

The Commission invites submissions as to whether the New South 

Wales oath needs reform and whether jurors should be requiY'ed 

to repeat the text of the oath or affirmation to ensure that: 

its import is properly understood. 

VI. TENTATIVE PROPOSALS 

4.24 The Commission is of the view that the existing rules 

with respect to challenges to the array and for cause should be 

retained without alteration but that the current rules as to 

peremptory challenges permit counsel too much influence over 

the composition of juries, thus adversely affecting their 

representativeness. The availability of a large number or 
peremptory challenges also conflicts with the aim of random 
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selection of juries. The Commission proposes that the number 

of peremptory challenges in all cases, including murder, should 

be reduced to three. or four. Each accused should be entitled 

to this number of peremptory challenges while the Crown should 

have a total of three or four challenges only irrespective of 

the number of co-accused (paragraph 4.20). The Commission also 

considers that pre-trial vetting of the jury panel, by either 

party or' by both, would be antithetical to random selection of 

juries representing a cross-section of the community. We 

propose that the Jury Act, 1977 should provide that the Sheriff 

is prohibited from permitting any inspection of the jury panel 

before a trial (paragraph 4.19) . We would also welcome 

submissions on the questions whether counsel should be provided 

with further information about prospective jurors to assist the 

making of challenges and, if so, on what conditions, and 

whether the full name or the surname only of each prospecti~le 

juror should be read in court (paragraph 4.22). Finally, we 

have raised the question whether the juror's oath should be 

simplified (paragraph 4.23). 
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Chapter 5 

Conditions of Service for Jurors 

1. INTRODUCTION 

5.1 In the criminal jury trial fairness to the accused is 

most important. This fairness requires that the tribunal ts 

both impartial and competent. The conditions tn which jurors 

serve can enhance their effectiveness. efficiency and 

competence. If the conditions are poor. they can seriously 

undermine these qualities. The conditions will also affect the 

willingness of citizens to undertake jury service and the 

enthusiasm and confidence with which they perform it. This 

Chapter considers current conditions under four broad headings: 

information. physical conditions. compensation and personal 

protections. 

II. INFORMATION 

5.2 A juror is expected to hear' evidence and 

then deliberate upon a verdict. The juror's 

perform this task will be impaired if he or she 

argument and 

capaci ty to 

is confused 

about the role and obligations of jurors. and uncertain about 

the procedures both in the court room and in the jury room. 

Yet each juror's undivided attention is essential if the 

accused is t.O be as sured of a fair trial. Information about 

their task is chiefly given to jurors by the presiding judge in 

the summing-up to the jury. The summing-up is discussed in 

Chapter 6. Information from other sources mayor may not be 

available. These sources may include: 
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* information provided when a person is advised of 
inclusion on a draft jury roll; 

* information provided with a summons to attend; 

* information provided individually or to the whole 
jury panel at the court; and 

* information provided to the jury once empanelled. 

The Con~ission is conducting research to determine what 

information jurors desire and at what stage it should be 

provided. An assessment will also be made of the form in which 

such information should be provided: written. by means of forms 

or pamphlets; visual. by means of videos or slides; aural. by 

means of addresses by 'kheSheriff or a judge. Information for 

jurors is currently provided in a rather ad ho~ manner. 

A. Information Currently Provided 

5.3 When jurors are first notified of their inclusion on a 

draft jury roll they are invited to advise the Sheriff if they 

are disqualified. ineligible or wish to claim exemption as of 

right. l The three schedules bo the Jury Act. 1977 listing 

people in those categories are set out on the notice. However. 

people are not advised of the following: 

* that a. person who fails to advise the Sheriff 
that he or she is disqualified or ineTigible can 
be fined; 

* the function of jurors and what will be expected 
of them; or 

* that they may seek to be excused from jury 
service 'once summoned by applying to the Sheriff. 

Our survey of prospective jurors may reveal that other 

information would also be welcomed by jurors at this stage. 
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5.4 The Jury Summons is a shorter document advising only the 

court, the date and the time of attendance and the penalty for 

failure to attend. 2 Currently no explanatory information is 

provided with a summons. Even the number and name of the 

street where the court is located does not appear on the 

summons and people are not advised that they may apply to be 

excused by contacting the Sheriff upon receipt of the summons. 

Consequently, many people who would have been 'excused by the 

Sheriff now miss half a day 1 s work and travel to the court to 

make a personal application to the judge. Even when the 

application is granted the person must be paid for half a day's 

attendance. 

5.5 The Sheriff or- one of his officers may be able to 

provide some information, orally, to prospective jurors who ask 

questions either by telephone prior to the day of attendance or 

personally on that day. As a general rule the panel is not 

assembled and given relevant information in a standard form or 

invited to ask questions. A Sheriff's officer will usually 

advise the panel of the estimated length of a case, where it is 

expected to be substantial, and invite those wishing to be 

excused to apply personally to the judge. 

5.6 Once a jury has been empanelled, the judge 

generally make some introductory remarks. We anticipate 

judges vary considerably in the content of these remarks. 

will 

that 

Our 

survey of judges will seek to obtain information about judicial 

practice and their views as to what topics the introductory 

address should cover. 
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B. Information Which Should Be Provided 

S.7 The Commission considers that more information should bo 

provided on the notification of inclusion on a draft jury 
, 

roll. One significant omission at present is an explanation in 

maj or languages other than English. such an explanation need 

merely state: "This is a notification of inclusion on a draft 

jury roll. If yo~ do not read or understand the English 

language you are ineligible for jury service. You must notify 

the" Sheriff if you are ineligible for jury service for this, or 

c.ny other, reason." Such a notice would mitigate the chance 

that a person unable to read or understand English would ignore 

the notification and would, therefore, not be deleted from the 

jury roll. Such a person currently risks a penalty for failing 

to notify the Sheriff ·of ineligibility and may risk a further 

penal ty for ignoring a summons. If the summons is complied 

with the person may even be selected for a jury. In paragraph 

3.29 we have raised the question whether, in any event, people 

Who speak but do not read English should continue to be 

ineligible for jury service. If this question is ultimately 

answered in the negative, our proposed notice would be 

differently worded. 

S.8 For the benefit of all recipients the notification could 

usefully include the following: 

* a brief explanation of the nature of jury service; 

* advice that a penalty can be imposed for failure 
to notify the Sheriff of disqualification or 
ineligibili ty; 
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* advice that people not deleted from the jury roll 
may apply to be excused from j Llry service upon 
receipt of a summons. 

The Commission also considers that the notification should 

be assessed and, if necessary, improved by an expert in 

effective wri Hen communication. The importance of 

effective communication at this stage should not be 

under-rated. Accurate completion of the form will give the 

Sheriff more confidence in the accuracy of the jury roll and 

will avoid considerable administrative inconvenience at 

later stages. 

5.9 The Jury Summons could also be improved. In particular, 

it should advise that excusal from jury service is available 

for "good cause" and i;hat applications should be directed to 

the Sheriff before the date specified in the summons for 

attendance. It should further state that applications for 

excusal may be made in person to the presiding judge at the 

court on the day specified in the summons. The summons should 

advise, whelne it is a summons to attend a jury pool, that the 

maximum time one can be kept at a jury pool unles s empanelled 

for a trial is five days. The provision of information on 

these matters could make jury service seem much less burdensome 

because it is a little less uncertain and unknown. 

5.10 A carefully prepared and fully informative document in 

booklet form should be prepared taking into account the results 

I of the Commission's survey on jurors' information needs. There 

I 
I 

are three stages at which this booklet could be made available: 



- 112 -

(i) with the notice of inclusion on 
jury roll; 

(ii) separately to all those included 
final jury roll; and 

(iii) with the first jury summons. 

a draft 

on the 

There are problems with each. If posted with the original 

notice there will be an over-coverage of up to 50 per cent. 

About half those on the draft jury roll are deleted from the 

final roll. On the other hand, it could be argued that if more 

information is provided about jury service, those who are 

entitled to claim exemption as of right may feel more inclined 

to serve. If posted at the time the jury roll is finalised the 

booklet will represent a significant extra expense as the 

Sheriff does not currently send a further notification that one 

is included on the final roll. On the other hand, an 

explanatory document supplied at the commencement of a three 

year period of liability for jury service would. be timely. If 

posted with the first jury summons, the information in the 

booklet will be received between two and fcur weeks before the 

first period of jury service when the person is perhaps most 

anxious to obtain information. Whichever option is ultimately 

favoured, the Commission is firmly of the view that such a 

booklet should be supplied automatically to everyone called for 

jury service in the State, and should not be held back to be 

made available only on request. To this end it should be small 

enough to make printing and postage economically feasible. The 

Commission understands that a special committee has been formed 

by the Chief of Justice of New South Wales to prepa~e a booklet 

to meet this need. 

---------------------
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of pre-t~ial information and 

considered by the Canadian 

orientation 

Law Reform 

Commission. That Commission recognised that prospective jurors 

can have misconceptions about the nature of their 

responsibilities, the conduct of trials and common concepts 

which will be used. These misconceptions must be cor'rected if 

the jury is properly to fulfil its functions. The Commission 

recommended that the orientation process should include three 

stages. First, a handbook should be distributed lAJith every 

juror summons, to ensure that uniform information is given to 

all jurors. Second. all jurors should. at the commencement. of 

their period of service. view a five-to-ten minute slide and 

audio presentation about jury service and court room procedures. 

Third, the customary preliminary instructions of the judge to 

the empanel led jury covering these matters should be 

mandatory.3 We further consider the subject of the judge's 

opening remarks to the jury in Chapter 6. 

III. PHYSICAL CONDITIONS 

5.12 The physical working conditions of jurors will obviously 

affect the efficiency and willingness with which they discharge 

their duties. They will affect concentration. morale and even 

health. In extreme cases the physical conditions will even 

make the jurors I tas k impossible at times. as where traffic 

noise drowns the voices of witnesses or counsel in the court 

room. The Commission's survey will attempt to discover from 

jurors what conditions disturbed or distracted them and will 

ask them to offer suggestions for improvement. 
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5.13 The stress of a criminal trial can be magnified when the 

conditions for jurors ar'e difficult. In 1983, the New Sout.h 

Wales Law Foundation questioned a number of jurors and invited 

them to suggest ways in which the working conditions could be 

improved. One in five respondents offered suggestions 

including the improvement of seating and air conditioning and 

the provision of microphones. 

difficulty in understanding 

trial. Most of these people 

One in four jurors reported some 

what was going on during the 

attributed their difficulty to 

problems with acoustics, background noise and/or difficulty in 

hearing. 4 The Commission's Obm survey of jurors should obtain 

some information about current working conditions. 

5.14 Jurors in New 'South Wales do not have a right to 

reasonable refreshment and standard amenities. The Jury Act, 

1977 empowers the presiding judge to order 'that these be 

provided and they invariably are provided. 5 Jurors have a 

right to reasonable refreshment in canada. 6 Jurors in New 

South Wales can be kept together for the entire trial if the 

judge so determines, although the usual practice is that the 

jury is permitted to separate at the close of each day's 

evidence. Jurors can be kept deliberating for as long as the 

judge determines although the practice is that where 

deliberation is likely to be lengthy, the jury is permitted to 

break off at the end of an afternoon or evening and resume the 

next morning. Members of the jury are securely accomodated 

overnight. On the other hand, where a jury informs the judge 

that it will be likely to render a verdict even quite late at 
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night, the court will generally permit deliberations to 

continue I holding itself available to receive the verdict at 

night. This might be preferable to requiring the jury to break 

off and resume for perhaps only a short time the next day. The 

Commis sion considers that the appropriate person to determine 

these matters is the presiding judge who is charged with 

balancing the interests of the jury and fairness to the 

accused. These matters should be left, as at present, in the 

judge's discretion, with the possible exception that the Jury 

Act, 1977 should provide that jurors have a right to reasonable 

refreshment. This is not, however, a problem in practice so 

far as we are aware. 

5.15 The willingness 'of citizens to serve en juries will also 

be affected by the impact of service on their daily lives and 

work. In New South Wales a typical jury roll continues in 

force for three years and, in the Sydney jury district, people 

on the roll can expect to be summoned two or three times in 

that period. When summoned to a jury panel, a prospective 

juror must attend the specified court on the specified day and, 

if chosen for a jury, for each day of the trial thereafter. 

When summoned to a jury pool the person will be required to 

attend for a maximum of 5 days unless empanelled on a jury. If 

empanelled, a juror's service will be complete when that jury 

is discharged. 7 This procedure may be contrasted with the 

South Australian procedure (similar to that in many states of 

the United States) of requiring the one pool of prospective 

jurors to be available for selection on juries for an entire 

8 
month. Thus any juror may, in his or her month of service, 
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try two or more criminal cases. Despi te submissions that a 

month of service was onerous and that experienced jurors may 

become cynical and less receptive to the defence position. the 

Criminal law and Penal Methods Reform Committee of South 

Australia did not recommend any changes to the organisation of 

juror availability. The Committee doubted the strength of the 

arguments put and noted certain advantages of the South 

Australian procedure. These include savings in administrative 

time and expense and the likelihood that after a month of 

servi ce a juror would be unl ike ly ever to be required again. 9 

The law Reform Commission of Canada. on the other hand. has 

stated: 

Short jury terms make it possible for more people 
to serve on jurie~ and minimizes the personal 
disruption of jury service. It should mean that 
most people would be able to serve without fear 
of undue economic hardship, Thus, the jury would 
be more representative of the community and the 
burden or jury duty more equitably distributed. 
Another benefit would be that more people would 
be exposed to the jury system and would thereby 
gain an increased appreciation of judicial 
administration. 10 

The Commis sion considers that the current procedures in New 

South Wales work to the best advantage of prospective jurors 

and of accused people. They are also I arguably. more 

cost-efficient than the South Australian option because they do 

not result in large numbers of people being required to make 

them~elves available for lengthy periods. 

5.16 Since hardship may result more readily from lengthy 

service than from a short period of duty, prospective jurors 

should be told of the anticipated length of a trial in order 
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that they can apply to be excused by reason of hardship by the 

judge.
l1 

In an English Practice Direction in 1981, Lord Chief 

Justice Lane directed judges in civil cases to "enquire of 

prospective jurors whether they will suffer inconvenience or 

hardship by having to serve for the estimated length of the 

trial and excuse those who will be so affected. ,,12 In N~w 

South Wales it is the practice for Sheriff's Officers and 

sometimes for judges, to advise the panel of the anticipated 

length of the trial and to invite applications for excusal. 

The Commission considers that all judges should make such an 

enquiry. Where the length of a trial causes hardship to arise 

a serving juror may seek to be discharged before giving a 

verdict. In B.. v. Hamber~13 the trial judge discharged one 

juror who was due to go away on a holiday. Again, jurors are 

more likely to become ill, or even to die, in the course of a 

lengthy trial. There is also a greater risk of a juror 

suffering a' bereavement. 14- A trial may continue uninterrupted 

with a reduced complement of jurors. The presiding judge may 

order that the trial is to continue with only eleven or ten 

jurors. If the number is reduced further, the written consent 

of both the Crown and the accused is required before the trial 

may continue. 15 However, it is clearly in the interests of 

justice to all concerned that the continuing availability of 

all jurors be assured, as far as is possible, before the jury 

is empanelled. Thus, counsel should be in a position to advise 

the court of the likely duration of the trial. Judges and 

coroners are empowered, in New South Wales, upon discharging 
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jurors after a lengthy trial. to direct that the jurors should 

be exempt from further service for a specified period. even 

permanently. 16 

5.17 Although jurors are now permitted to separate and return 

home at the close of each day I s eVidence. they still may not 

separate during deliberation. 17 Communication with members of 

the public at this time is strictly forbidden. 18 This rule 

can be onerous when a jury must be accomodated overnight. In a 

long trial the jury may need to deliberate for some days. 

During this time jurors are not only unable to return home but 

may not communicate with family and friends. The reason for 

the rule is that it ensures the verdict is a result of the 

deliberations of the twelve (or fewer) who heard the evidence. 

addresses and summing-up and is uninfluenced by chance 

conversations or information obtained from the media. The 

Commission invites submissions as to whether the isolation cf 

the jury during its deliberations is< still necessary and 

desirable. particularly in a lengthy case. 

IV. COMPENSATION 

A. Jury Fees 

5.18 Jurors in New South Wales receive payment on a sliding 

scale. The amounts were increased each year between 1977 and 

1982. and again early in 1985. A juror who is required for 

less than four hours on only one day currently receives 

$23.00. A juror required for a longer period on the first day 

is entitled to $46.00. A juror required for a full week will 
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receive $46.00 for each of the first three days and $47.00 each 

for days four and five, whereafter the daily fee continues to 

increase on a sliding scale. 19 In South Australia, by way of 

contrast, a flat rate applies subj ect to the possibility of an 

increase up to a ceiling where a particular juror establishes 

that he or she receives a daily wage greater than the basic 

rate. The Criminal Law and Penal Methods Reform Commi tte(;1 of 

South Australia felt that the rates were inadequate for 

employed people. That Committee recommended that the minimum 

Y'ate of pay for jurors should be adj usted with variations in 

the basic wage and that where a juror I s average daily rate of 

pay exceeds the amount fixed as the minimum jury fee, the 

amount he or she receives should be increased to that daily 

rate of pay.20 

5.19 Some attention has also recently baen given to jury fees 

in Canada. The Law Reform Commission of Saskatchewan has noted: 

As a general principle, jury service should not 
be a money-making pr'oposition. But neither 
should it involve jurors having to. forego their 
regular income. To date, juY'or compensation by 
the province has been changed on a haphazard, ad 
hoc basis. Jury service is an important civic 
responsibility. As such, it seems reasonable 
that every juror should receive hourly 
compensation at the provincial hourly minimum 
wage. 21 

Because many employers, either by virtue of award provisions or 

voluntarily, continue to pay employees performing jury service, 

the Commission further recommended that "jurors who continue in 

receipt of a salary or wages would by force of the legislation 

be compelled to assign their juror earnings to their 

employers".22 
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5,20 In a recent working paper, the Law Reform Commission of 

Canada stated: 

Ideally then, jury fees should ensure that jury 
service in no way disrupts a person I s ordinary 
earnings I that no one receives a windfall while 
serving on the jury, and that jurors are treated 
as equals,23 

Making very similar recommendations to those made by the Law 

Reform Commission of Saskatchewan, the Canadian Commission made 

the following points: 

5.21 

the 

* if the fees are too low jury service will impose 
an undLle economic burden on many jurors or make 
it difficult to obtain a jury that represents a 
true cross-section of the community; 

* jurors who are required to endure economic 
hardship are perhaps more likely to be 
dissatisfied with their experience and, as a 
result, to discharge their functions less 
responsibly; and 

* the fees should not underline 
class differences of jurors. 
that during jury service they 
in all respects as equals. 24 

the socio-economic 
It is important 

regard one another 

In the United States there has been some debate as to 

effect of jury payments on juror satisfaction and 

willingness to serve, Pabst, Munsterman and Mount I s study of 

jurors who had completed a period of jury service found that 90 

per cent were favourably impressed with jury duty and that 

neither having lost money nor the amount of the jury fee, which 

varied from $US3. 00 to $US20. 00 per day, affected the 

favourable attitude. 25 Richert, on the other hand, argued 

that the high rate of applications for excusal (about 50 per 

cent of those summoned in one eleven-month period by a New 

Jersey court) is likely to be at least influenced by the amount 
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of payment offered. He noted that 20 per cent of those seeking 

excusal in the New Jersey study were concerned about financial 

loss. A further study, of jurors who had actually attended, 

showed that 81 per cent considered the fee inadequate even 

though most of them (75 per cent) did not suffer financially. 

When asked how jury duty could be improved, 31.4 per cent 

d d · . th f 26 recommen e an ~ncrease ~n e ee. 

5.22 The Commis sion I s own survey of jurors will attempt to 

discover whether jurors consider current fee levels in New I 
South Wales to be satisfactory. Our current view is that the 

I fees are too low and should be raised to the level of average 
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weekly earnings for adult males in full-time employment in the 

State: currently $87~10 per day. While some people, for 

example those receiving unemployment benefits, would obtain a 

windfall from serving, the Commission considers that the jury 

fee should be determined by reference only to the value of the 

work done. The jury fee should be seen as payment for 

performing jury service and not in any way as compensation for 

los t earnings or profits. We do not consider, however, that 

jurors who continue to receive a wage or salary while they are 

performing jury service should also receive the jury fee. 

Where an employer is willing to support an employee on jury 

duty, that employee should not be entitled to claim the jury 

fee. The claim form should require each claimant to certify 

that he or she has not, and will not, receive a normal salary 

for the period of jury service. 
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5.23 'Because the jury fee should be payment for work done, 

there should be no additional compensating measure for those 

actually suffer'ing greater financial loss. We note that soIl? 

business operators are usually excused from jury service on 

their' application and consider that others likely to suffer 

serious financial hardship should have the responsibilit.y fOI" 

drawing this to the judge's attention when seeking to be 

excused. Therefore, we would not consider appropriate the 

implementation in New South Wales of the Queensland procedur'e 

for making applications for ex gt'atia compensation fOI" 

financial losses over and above the jury fees. 27 

B. Travelling Expenses 

5.24 The travelling expenses of jurors in New South Wales are 

calcula-ted according to the distance of the juror's residence 

from the court. From 1977 until the beginning of 1985 the rate 

was eight cents per kilometre travelled. 28 In February 1985 

the rate was increased to 10 cents per kilometre. 29 The LaIAl' 

Reform Commission of Manitoba has recommended that the mileage 

rate paid to jurors should be the equivalent of that paid to 

civil servants and others travelling on government 

b · 30 N h USl.ness. In ew Sout Wales, such a rate could be paid to 

a11 jurors, irrespective of their actual method of travel, or 

only to those dr'iving to court. Consideration could be given 

to providing free parking for jurors at city and metropolitan 

courts. For those without cars, consideration could be given 

to paying their taxi fares. Alternatively, in the metropolitan 

area, free travel by public transport could be arranged. A 
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special juror's travel card could be posted with the Jury 

Summons, stamped with the first date on which attendance" is 

required. The card could be renewed, or stamped with further 

dates, if necessary, by the Sheriff. 

5.25 The ease with which people can travel to and from court 

will not only affect their attitudes to jury ser'vic£'. It can 

determine whether they make themselves available or not, 

Preliminary research by the Commission suggests, for example, 

that in Sydney I s western districts, where the public transport 

service is poor, the Sheriff has deleted people from the jury 

roll on the basis of claims that travelling will be difficult. 

The Commission considers that, if travelling expenses are to be 

paid at all, they should be realistic. At the same time, we 

see virtue in the argument that , if the jury fee is raised to 

the male average weekly earnings, the cost of travelling should 

be paid by the juror from the jury fee. That fee would then be 

more readily recognisable as payment for work done, and it is 

arguable that transport to and from the place of work should be 

borne by the juror himself or herself. 

C. Personal Injury Compensation 

5.26 Jurors are not covered by workers I compensation while 

attending court for jury service. 31 A juror injured in court 

or in traffic on the way to court can only apply to the 

Attorney General for an ex gratia payment and is not entitled 

to full and adequate compensation. Only in Victoria has a 

statutory right to compensation for personal injury been 
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created. A juror1s entitlements are the same as under the 

workers l compensation provisions: the juror will be 

compensated if he or she was injured while attending court in 

answer to a summons. while temporarily absent with the court IS 

permission. or while travelling to or from court. The benefits 

payable are the same as those payable under the Workers l 

Compensation Act and compensation for jurors is administered by 

the Workers l Compensation Board. A juror1s compensation is 

paid direct from Consolidated Revenue. 32 The Commission 

proposes that similar legislative provision should be made in 

New South Wales. 

V. PERSONAL SECURITY 

5.27 While citizens who acknowledge the civic importance of 

jury service may be willing to put up with interruption and 

inconvenience. and even a degree of discomfort. during the 

period of jury service, few would accept that continuing 

ill-effects should be tolerated. A juror should. upon 

discharge. return to anonymity. with the ramifications of the 

period of service and the verdict reached making little 

impression on his or her ordinary life beyond a feeling of 

satisfaction in having done an onerous task well and of having 

learnt about and participated in an important social process. 

Thus, in a number of ways. the jury system seeks to protect 

jurors from continuing interference. 
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5.28 Jurors are, to a large degree, anonymous. Their full 

names are read out in court for the purpose of calling them 

into the jury box. We have suggested in Chapter 4- that 

surnames only would suffice (paragraph 4.22). Once sworn, the 

jurors are not again referred to publicly by name but only as 

"members of the jury" . Counsel are prohibited from 

communicating tAli th jurors once a tr'ial has finished as this 

would be an intr'usion on the anonymity to which jurors are 

entitled. 33 It is an offence in New South Wales to "publish 

or' print any material or broadcast or televise any matter of 

such a nature that a person may thereby be informed, whether by 

implication or otherwise, of the identity or address of any 

juror ll 34 The terms of this provision do not confine the 

prohibition to the duration of the trial. However, it is 

suggested that the section should be amended to more clearly 

prohibit all publication, even once the trial is concluded. 

5.29 In Australia it has been held to be undesirable for a 

newspaper to publish accounts of the observations of a juror in 

relation to a recently concluded trial. 35 The Law Reform 

Commission of Canada, on the other hand, has recommended that 

publications of this type should be permitted and that jurors 

ought to be able to be identified if they consent. 36 No 

similar protection would appear to apply in the United States. 

An article in The American Lawyer, which appeared a few months 

after the completion of a notorious libel action against the 

Washington Post newspaper, traced the progress of jury room 

discussion, attributing views and statements to several named 
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jurors and holding the foreman up to ridicule as well as to, 

perhaps justified, criticism:37 It can be argued that the 

offence of publication should not apply where the juror 

consents in writing to being identified. We invite submissions 

as to whether and in what circumstances publication of jurors' 

identities should be permitted. We discuss the broader issue 

of the publication of details about a jury's deliberations in 

Chapter 8. 

5.30 The law of contempt and the Jury Act, 1977 do attempt to 

protect the physical security of jurors. It is contempt of 

court to use or threaten violence, or even to' use threatening 

or abusive language, in or near the courts to a juror, and such 

an offence will be dealt with summarily upon a complaint being 

made. 38 A juror's safety may be threatened by ?n approach 

designed to "corrupt.ly influence". the juror. an offence known 

as embracery for which the penalty on indictment in New South 

Wales is seven ·yearsimprisonment. 39 Where a juror has been 

threatened, he or she may be discharged upon advising the court 

of the threat. 40 · Fear' of consequences may be considered a 

l 'd f . t" f . 41 va ~ reason or excus~ng a prospec ~ve Juror rom serv~ce. 

5.31 The Jury Act. 1977 also protects jurors in their 

employment. It is an offence in. New South Wales for an 

employer to dismis s an employee or to inj ure the employee in 

his or her employment or to alter the employee's posi Hon to 

his or her prejudice by reason of the fact that the employee is 

summoned to serve as a juror. The onus of proof is on the 
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employer to prove that the employee1s jury service was not the 

cause of the dismissal. Upon conviction, an employer can be 

ordered to reimburse the employee for lost wages and' to 
42 reinstate the employee. In 1980 the Law Reform Commission 

of Canada recommended that similar provisions should apply in 

that country.43 

VI. TENTATIVE PROPOSALS 

5.32 The jury system, though essentially a device of the 

criminal justice system designed to provide a fair trial to 

accused people, recognises both that this fairness is dependent 

on the provision of satisfactory conditions for jurors and that 

the public acceptability of juries largely depends on fair 

treatment being extended to jurors. The Commission considers 

that the conditions of service for jurors can be improved in a 

number of ways, and would, therefore, propose the following. 

1. The Notification of Inclusion on a Draft Jury Roll 

should: 

(a) include an explanation in major languages 

other than English as to the import of the 

Notification; 

(b) advise that people 

understand English are 

service; 

unable to 

ineligible 

read or 

for jury 

(c) include a brief explanation of the nature of 

jury service; 

(d) advise recipients that a penalty can be 

imposed for failure to respond as and where 

appropriate; and 
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(e) advise recipients that the Sheriff has a 

discretion to excuse people from jury service 

for good cause (paragraphs 5.7-5.8). 

2. The Jury Summons should: 

(a) advise recipients that applications to be 

excused may be made to the Sheriff; 

(b) advise recipients that applications to be 

excused may be made in person to the 

presiding judge on the day on which 

attendance is required (paragraph 5.9). 

3. An Explanatory Booklet should be prepared and 

distributed to every person summoned for jury 

service. This Booklet shotrld discuss the natu're 

of a juror's responsibilities, the jury's role, 

the conduct of trials and explain common concepts 

which will be used (paragraph 5.10). 

4. The Jury Act, 1977 should, for the sake of 

certainty, be amended to provide that jurors have 

a right to be provided with reasonable 

refreshment and standard amenities during 

adjournments of a trial (paragraph 5.14). 

5. The presiding judge should advise the jury 

panel as to the estimated length of the trial and 

should excuse those who apply to be excused 

because they would be likely to be adversely 

affected if required for that period (paragraph 

5.16) . 
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6. Jury fees should be raised to the level of 

male average weekly earnings. Jurors who 

continue to receive a wage or salary while 

performing j.ury duty should not be entitled to 

claim the jury fee (paragraph 5.22). 

7. Jurors should be entitled to claim 

compensation for personal injury sustained during 

a period of jury service iri the same way and on 

the same basis as claims can be made under the 

Workers' Compensation Act, 1926 (paragraph 5.26). 

5.33 This Chapter has raised certain other issues 

discussion. They are: 

* whether a videotaped film explaining the jury' s 

role, court procedures and common concepts used 

in criminal trials should be shown to prospective 

jurors before any jury is empanelled (paragraph 

5.11) ; 

* whether the jury should be permitted to separate 

after it has been charged to consider its verdict 

(paragraph 5.17); 

* whether travelling expenses should 

jurors and, if so, wliat form they 

(paragraph 5.25); and 

be paid to 

sliould take 

* whether publication of jurors' identities should 

be permitted and, if so, in what circumstances 

(paragraph 5.29). 

for 
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Chapter 6 

The Course of the Trial 

I. INTRODUCTION 

6.1 In this Chapter we consider some problems faced by 

jurors in the course of a criminal trial. The jury is required 

to listen to the addresses and arguments of counsel and to the 

euidence presented by witnesses, to obserue the demeanour of 

wi tnesses and to listen to the summing-up by the trial judge. 

The next task is to discuss the euidence and the releuant law 

to determine the facts and to reach a uerdict according to the 

euidence accepted. It is a complex and demanding tas k 

requiring the jurors to apply their own experience of the world 

and their capacity for logical thought in an often emotional 

context. It is a task made more difficult by a number of trial 

procedures. For example, the aduersary mode of presenting 

evidence is rarely logical and orderly. The emphasis on oral 

euidence requires jurors to rely heauily on their memories. 

Legal rules are generRlly explained only after the euidence is 

presented, and both counsel and the judge tend to use legal 

j argon and complex language euen when addres sing the jury. It 

is crucial that the jury, as triers of fact, understand their 

role, the euidence and the legal principles they are required 

to apply. Adequate comprehension will assist the jury to work 

efficiently and to render uerdicts according to law. We 

consider some ways in which the jury can be assisted to perform 

its functions more effectjuely. 
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II. ORIENTATION 

6.2 It is not difficult to perceive that a jury must 

experience considerable difficulty if r~~uired to listen to 

evidence and arguments without having been told anything of its 

own role. Recognising this, some judges in New South Wales 

make some introductory remarks to the jury before the opening 

address of the Crown. The Commission1s survey of judges seeks 

to obtain information about how widespread this practice is and 

what judges cover in their opening remarks. Prospective jurors 

can have misconceptions about the nature of their obligations 

and responsibilities, the mode of conduct of trials and even 

the basic principles of the criminal justice system. We have 

proposed, in Chapter 5, that these matters should be explained 

briefly to all people summoned for jury service in an 

Explanatory Booklet accompanying the Jury Summons and have also 

raised the issue whether an audio-visual presentation shown to 

prospective jurors before empanellment would assist in 

consolidating the information and explanations given as well as 

ensuring that all jurors receive uniform information. We 

consider that similar information should be included in 

preliminary remarks by the judge which, in addition, should 

extend to matters related to the particular case at hand and to 

ma tters not able to be well covered either by an Explanatory 

Booklet or in an audio-visual presentation. Considering the 

scope of the judge1s preliminary remarks, the Law Reform 

Commission of Canada has recommended that the following should 

be covered: 
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the function of the indictment, 
the function of the jury as sale judges of the 
facts, 
the restriction of their consideration to the 
evidence, 
the presumption of the accused's innocence, 
the benefit of reasonable doubt, 
matters concerning credibility, 
the functions of court and counsel, 
the elements of the crime charged, 
a glossary of some of the terms to be used, 
admonition as to outside conversation, 
newspaper accounts, etc, 
explanation of the procedure to be followed, 
including the order of presenting proof and 
the examination of witnesses, 
the importance of cross-examination, 
the right of the accused to remain silent, 
the need occasionally to send the jury out of 
the r"UUIII while ma-r.'r.ers relating to the 
admissibility of evidence are considered, 
whether or not the taking of notes is 
permitted, 
explanation of the verdict and how it is 
reached, 
obligation to" keep secret their 
deliberations. 1 

The Canadian Commission recommended that judges should be 

required by sta~ute to instruct a jury on these matters at the 

commencement of the trial. 

6.3 The need for some pre-trial orientation is clear. 

one former juror commented in a law journal article: 

... considerable anxiety would have been allayed 
had we been given instructions at the beginning 
as well as the end of the trial ... A brief 
explanation of the procedure might have enabled 
us to understand the significance of the 
repetition of certain details and the lack of 
weight given to others. 2 

As 

The Commission therefore tentatively proposes that procedures 

should be formulated to ensure that the trial judge addresses 

jurors at the commencement of the trial on the following topics: 
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* the course the trial will take; 

* the role of the jury; and 

* the law on matters such as the standard and burden of 
proof and the presumption of innocence. 

In Part V of this Chapter we raise the issue whether further 

instructions of law should also be given at the commencement of 

the trial. 

III. OPENING THE CASE TC 1HE JURY 

6.4 When the jury is empanelled and sworn the accused is 

; given into its charge;) and the indictment is read. Rarely is 

the indictment a simple document. Al though reference will be 

made to the offence charged and the elements of that offence 

throughout the trial, and particularly in the trial judge I s 

summing-up, the jury would also be assisted by having a copy of 

the indictment before it during the trial. This would ensure 

that there was no misunderstanding as to the terms of the 

indictment. The Commission, therefore, tentatively proposes 

that each juror should be provided with a copy of the 

indictment at the commencement of the trial. The nature of 

this document and its proper use should, of course, be the 

subject of a direction from the trial judge. 

6.5 The Crown Prosecutor opens the Crown case by summarising 

it in an address to the jury and stating, among other thtngs, 

that certain witnesses will be called to establish certain 

facts. In some cases, it could be argued, some of this 

information could usefully be reduced to writing and provid~d 
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to the jury for constant reference during the trial. We have 

in mind here a brief summary of the facts which the Crown must 

establish in order to prove its case. We recognise 

difficulties with the preparation of such a summary. 

certain 

First, 

although it would include nothing more than a summary of the 

material in the opening address by the Crown Prosecutor it 

could tend to have a greater influence on the jury because it 

(.IIould be in written form and available throughout the trial. 

Careful drafting by the Crown and adequate instructions on its 

use by the judge would be needed to ensure that the jury did 

not come to view the document as setting out the facts which 

have actually been proved instead of merely the facts which the 

Crown sets out to prove. Second, as the document would need to 

be checked by the judge and by defence counsel, substantial 

argument as to its content could result. There is a 

possibility that appeals could be founded on disputes about the 

document. On the other hand, the option could be available to 

defence counsel to prepare a similar document setting out :i.n 

summary form the chief points in the defence case. 

Alternatively. the jury could be provided with a document which 

lists the elements of the offence(s) charged and. beside each 

one, the witnesses to be called and the exhibits to be tendered 

in relation to it. In our view the preparation of either form 

of document would not be an imposition upon the resources of 

the prosecution, nor should there be any real objection to 

making it available to the court. The conventionally thorough 

preparation of the prosecution case would probably result in 

such a document being produced in any event. We invite 

submissions as to the provision of such a document to the jury. 
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6.6 A document setting out the facts to be proved could 

assist the presiding judge in achieving a shorter trial and, 

perhaps, a more freely flowing delivery of evidence, and in 

summing-up to the jury in a manner satisfactory at least to the 

Crown. 

by -the 

hearing. 

This could be so if the document were to be agreed upon 

Crown, the defence and the judge at a pre-trial 

The document could then more clearly show which facts 

were disputed and which were not in dispute. Evidence which is 

largely irrelevant could be dispensed with or dealt with in 

shorter form. Again, where a line of questioning is, when 

challenged, defended on the basis that its relevance will 

emerge later, the summary of the facts to be proved should 

enable this forensic device to be kept properly in check. The 

jury may be more directly assisted by the provision of such a 

document in assessing the relative weight and significance of 

evidence as it is presented and in locating that evidence in 

the structure of the Crown case. This would allow the case to 

be presented to the jury in a fashion both more informative and 

more coherent. This benefit may override the difficulties 

presented by such a document. 

6.7 An alternative method of assisting the jury to 

understand which matters are disputed and which are not, would 

be to permit defence counsel to address the jury immediately 

after the Crown Prosecutor I s opening address. The purpose of 

such an address would be to alert the jury from the early 

stages of the trial as to the nature of the accused's defence. 

We would certainly not propose that defence counsel be 
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compelled to adopt this procedure, However" if it were used, 

some trials could be greatly simplified. Attention could be 

focussed on the real issues in the case. Difficulties would 

arise, however, in cases of multiple accused. The risk would 

be that the Crown opening would be separated possibly by days 

from the Crown case. The Crown could lose the advantage of the 

opening summary, If this suggestion were adopted, defence 

counsel's opening address would not be permitted to be lengthy 

or argumentative. The advantage to the defence in this 

procedure would be in readying the jury for a challenge to the 

Crown case. This could avert the ris k that the jury will 

listen, possibly for days or weeks, to the Crown case in an 

unquestioning, accepting frame of mind without concentrating on 

those matters to which the defence wishes to draw attention 

when the opportunity arises. 

6.8 Much of the argument and direction addressed to juries 

is couched in complex language and often in legal jargon. Such 

language may I at times, be confusin~ for the jury. In Chapler 

5 we have proposed that an Explanatory Booklet should be 

prepared and provided to all prospective jurors. This Booklet, 

arnong other things, should explain the more common concepts 

used in a criminal trial. In Part V of this Chapter we discuss 

the need for judges I surnmings-up to use language which can be 

understood by jurors. These measures should go some way 

towards assisting jurors to come to grips with the language of 

the proceedings and should also have an educative effect on 

criminal lawyers themselVes. Counsel should avoid unnecessar'y 



- 140 -

jargon and use language that is readily understood by lay 

people when discussing legal concepts and the situations which 

arise in the course of a criminal trial. We inuite submissions 

as to whether the jury should also be provided with a glossary 

of legal terms likely to be encountered in the course of the 

trial and, if so, as to who should prepare this glossary. The 

former Victorian Director of Public Prosecutions has 

recommended the provision of such a glossary.3 

IV. PRESENTING THE EVIDENCE 

A. Witnesses 

6.9 As we have noted above, the Crown's opening address will 

usually refer to the witnesses to be called to establish 

certain facts. It is unlikely, however, that, by the time the 

witness is called, the jury will accurately remember the issues 

to which his or her evidence will be addressed. It may be that 

counsel should be permitted briefly to introduce each witness 

by reference to the element(s) of the offence to which his or 

her evidence relates. For example, counsel may say "Witness A 

is called to give evidence as to the cause of death". If the 

jury has a document setting out the elements of the offence, 

the introduction could refer them directly to that document. 

Counsel should, of course, avoid statements such as "Witness A 

is called to describe how he struggled to disarm the accused 

before the victim was shot". Nevertheless I there is a clear 

danger that jurors will confuse any claim made by counsel for 

the evidence of a witness with the evidence itself. This 
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danger is greater than any raised by an inaccurate or 

misleading opening address because the Crown's introduction 

would immediately precede the witness's evidence. The 

Commission invites submissions as to the desirability of such a 

procedure. It may be that this procedure would be of greater 

value in a long or complex trial, offering the added advantage 

of permitting Crown counsel to abbreviate the opening address. 

6.10 In Chapter 10 we consider the problems raised for juries 

by a particular class of witness: expert witnesses. We there 

propose that the evidence of such witnesses should be able to 

be received in written form or that such witnesses should be 

permitted to read their evidence from a prepared document. The 

judge would first have to be satisfied that this procedure 

would assist the jury. The procedure would encourage the 

logical presentation of what is usually quite complex 

evidence. Such evidence is often not capable of being 

organised chronologically as in the case of much other evidence. 

B. Exhibits 

6.11 During the course of a trial a number of documents and 

photographs may be tendered as exhibits. If admitted, the 

document or photograph is then passed around for each member of 

the jury to examine. The exhibit will be taken by the jury 

into the jury room when it retires to consider its verdict. We 

suggest that when it is known in advance what photographic and 

documentary material is ·to be j:. 'esented to the j Llry, a copy 

should be made for each juror to be given to him or her at the 
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time it is tendered and admitted. This practice would have to 

be carefully . monitored to ensure that all documents, 

particularly those of a sensational kind, are returned to the 

court at the conclusion of a trial. We are of the vieLll that 

the advantages of this proposal are so great in terms of juror 

comprehension that the extra cost and effort are justified. 

6.12 Discussing the desirability of each juror being given a 
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copy of any documentary exhibit, Mr. Justice Lee of the New I 
South Wales Supreme Court has said: 

If, for instance, a record of interview is to go 
into evidence, the jury should have a copy of it 
in their hands when counsel is cross-examining on 
it. How often have I seen an effective 
cross-examination of police officers on a record 
of interview, go right over the heads of a jury 
because they could not follow the fine but 
significant nuances which counsel was seeking to 
reveal. 4 

The ability to peruse the relevant photograph or document is 

also invaluable when reference is made to it during the 

addresses of counsel and the summing-up by the trial judge. 

We, therefore, tentatively propose that each juror, at the 

discY'etion of the trial judge, should be provided with a file 

containing the documents in the case, namely: 

* a copy of the indictment (paragraph 6.4); 

* admissible documentary evidence; 

* a copy of each explanatory statement prepared by 
counsel, if any. 

The provision of such a file could be ordered by the judge 

either on his or her own initiative or upon the application of 

ei thet' party. This order could be made either at a pre-trial 

hearing, if any, or at the commencement of the trial. 
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C. Technological Aids 

6.13 Traditionally evidence must be presented to jurors 

orally by the witnesses themselves. The presence of witnesses 

permits the j Lllhy to observe demeanour under examination and 

cross-examination and permits the witnesses evidence-in-chief 

to be tested by opposing counsel. These important procedural 

advantages could be compromised were oral evidence to be 

completely substituted with documentary materials, video 

interviews or statements, or other forms of evidence. 

Nevertheless the Commission considers that graphic aids and 

modern technology could assist in the effective presentation of 

some evidence and the explanation of some issues. Models, 

diagrams and films could be used to enhance the j Ulny I S 

understanding and appreciation of the evidence. 

6.14 One particular suggestion for the use of visual aids in 

the court room is the idea put forward by Mr Justice Maxwell of 

the Supreme Court of New South Wales that, during the course of 

the closing arguments of counsel and of the summing-up by the 

judge, a slide of each witness could be displayed when 

reference is made to his or her evidence. In a lengthy case. 

particularly, jurors may not have a good memory of the evidence 

of early witnesses. A photograph could jog the memory and 

recall for juror's their impressions of the witness. Care must 

be taken to photograph the witness on the day on which he or 

she gives evidence so that clothing, hairstyle and general 

appearance are the same. The responsibility for taking the 
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photographs would, perhaps, best be left to officers of the 

court rather than to agents of the counsel tendering the 

wi tness .. 

D. Note-Taking 

6.15 Whether jurors mayor may not take notes during the 

trial is a matter for the t.rial judge's dis cretion. Arguments 

have been advanced against permitting jurors to take notes: 

'K- a juror 
influence 
have not; 

who has 
during 

taken notes 
deliberations 

may 
than 

exert 
those 

more 
who 

* jurors may note trivial details yet neglect 
important matters; 

* jurors taking notes may fail to observe 
non-verbal factors such as demeanour; 

* jurors taking notes may distract 'those lAJho are 
not; and 

* the quality of the notes taken may vary greatly 
both between jurors and over time as energy and 
concentration flag. 5 

On the other hand, it is argued that notes would be a valuable 

aid to memory and CQuld actually assist concentration. 

6.16 The Law Reform C0"111nission of Canada recommended that 

jurors should be permitted to take notes. The following 

precautions should be adopted: 

* all jurors should have an equal opportunity 
although none should be required to take notes; 

.K- jurors should be assured of the confidentiality 
of their notes; 

* jurors should be admonis hed to be as tolerant of 
the notes of another as they should be of 
another's independent recollections of the 
proceedings. 6 
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In a short trial the disadvantages of note-taking may outweigh 

any advantages. We invite submissions as to whether jurors 

should always be provided with notebooks and pens and told of 

their right to take notes or whether the matter should continue 

to be left to the discretion of the presiding judge. 

U. INSTRUCTING THE JURY 

6.17 A jury is obliged to follow the instructions on the 

relevant law that are given to them by the judge. The jury's 

task is to apply those directions to the facts it deterrnines 

have been established in arriving at a lawful verdict. We will 

see in Chapter 9 that the jury, ultimately, cannot be forced to 

apply the law as directed by the judge. Nevertheless, the 

jurors are technically obliged to do so. The judge, on his or 

her part, has an obligation "to direct the jury as to the 

principles of law which they should apply when considering the 

matters placed before them". 7 A great deal of our faith in 

the jury system is founded on the assumption "that a jury can 

be adequately informed of the law's requirements by oral 

instructions frorn a judge". 8 It is, therefore, most imporuant 

that the insty'uctions are comprehensible to jurors, as well as 

being accurate, complete and unbiased. Studies in the United 

States and in New South Wales have identified a number of 

problem areas in current surnming-up practices. These are: 

* timing of instructions; 

* retention; and 

* language. 

I'j 
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This Part wil1 examine each of these problem areas in turn, 

assessing the empirical evidence and discussing proposed 

solutions. 

A. Timing of Instructions 

6.18 In current Australian practice it would appear that 

instructions of law, including those that are common to euery 

criminal trial such as the standard and burden of proof, are 

generally given to juries only after the evidence and the 

addresses of counsel. The danger in this practice is that the 

jury may have assessed the evidence when tendered on the basis 

of perhaps, inappropriate, irrelevant or mistaken ideas. 

What manner of mind can go back over a stream of 
conflicting statements of alleged facts, recall 
the intonations, the demeanour, or even the 
existence of the witnesses, and retrospectively 
fit all these recollections into a pattern of 
evaluation and judgment given him for the first 
time after the event?9 

One study has even shown that the judge's instructions may only 

have an effect on the jury I s decision when delivered at the 

commencement of the trial. In a test situation, decisions of 
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mock jurors did not vary according to whether they were 

instructed at the end of the trial or not at all. Instructions I 
only had an impact when given before the trial. 10 

6.19 We consider that preliminary instructions would result 

in a fairer trial for two reasons. First, the instructions 

would direct the jurors I attention to the matters at issue, 

hauing an incidental beneficial influence on retentive 

capacity. Secondly, the jurors would be provided with the 
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appropriate legal framework from the outset. 11 The current 

form of a typical summing-up supports this view. Usually the 

judge instructs on the relevant law first and then draws upon 

the evidence to illustrate the directions of law. The evidence 

is summarised in the context of the relevant law. 

6.20 It is not suggested that preliminary instructions would 

substitute for the summing-up at the conclusion of the case. 

They are intended to provide the jurors with an 
orientation' on burden of proof, proper evidence, 
and witness credibility and with a summary of the 
issues they will be called on to deciue. 12 

To take account of" the possibility that the matters on which 

preliminary instructions have been given do not, in the event, 

arise during the trial, or that matters arise which are not 

covered by the preliminary instruction, it has been suggested 

that, 

the judge should warn the jury that issues 
may arise during the trial which the pretrial 
instructions do not cover specifically. 
Likewise, the judge should warn the j~lry that 
early instructions may touch on issues which are 
not essential to the jury I s decision. In the 
final, corrective charge, the court should 
deliver revised instructions with specific and 
clear correction of any errors in the preliminary 
instructions. 13 

We have proposed above (paragraph 6.3) that the judge'!) 

preliminary remarks should cover, among other things. the law 

on matters such as the standard and burden of proof and the 

presumption of innocence. We invite submissions as to whether 

more detailed instructions of law, such as directions on the 

elements of the offence(s) charged, should be given at the 

beginning of the trial. 
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B. Retention 

6.21 Common experience suggests that ordinary people are 

unable to concentrate for hours without respite on a 

monologue. Yet a judge's summing-up may last for hours, over 

several days, and is delivered by a single speaker usually 

without visual aids. Appeal courts, examining the transcripts, 

generally assume that the jury, having heard the judge's 

summing-up, both understood it and applied it. The jury could 

do neither if unable to concentrate on the delivery or to 

remember the content in the jury room. The Commission's survey 

of jurors will question them on their views as to the 

condi tions in which they were required to attend to a case, 

including the judge's summing-up, and will invite them to offer 

suggestions for improvement. At present we are of the view 

that attention should be directed to the following main areas: 

* physical conditions; 

,It note-taking; 

* brevity; 

* visual aids; and 

* provision of written instructions. 

6.22 Concentration can be expected to be impaired when 

conditions are uncomfortable. In Chapter 5 we noted the 

complail1ts voiced by some jurors in a 1983 study by the New 

South Wales Law Foundation (paragraph 5.13) Proper physical 

conditions are clearly essential for efficient retention of the 

judge's instructions. The Commission's survey of jurors seeks 

to find out whether any improvement has been made in conditions 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I' 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I. 
I 
I 
I 
I 
I 
I 
I 

- 149 -

in the two and a half years since the above-mentioned study. 

The desirability of permitting jurors to take notes and have 

other documentary memory aids. as discussed above, applies 

equally when the judge is summing-up. Visual aids could be 

helpful where a trial has been lengthy and many witnesses have 

been examined. 

6.23 Brevity is also important, both for I"etention and for 

comprehension. The judge I s instructions follow the addresses 

of counsel and the jury might well feel that they are being 

reminded a third time of the evidence. However, the judge will 

be concerned that the instructions survive any scrutiny they 

receive on appeal. This concern militates against brevity in 

the summing-up. At least one judge in New South Wales has 

questioned the need to address the j u 'yon every conceivable 

issue of law when the issue in dispute is clear. Mr. Justice 

Roden in Mills14 quoted Lord Hailsham in the House of Lords: 

The purpose of a direction to a jury is not best 
achieved by a disquisition on jurisprudence or 
philosophy or a universally applicable circular 
tour around the area of law affected by the 
case .... In the present instance there was only 
one issue of primary fact, the speed at which the 
cycle was travelling, and I doubt whether a 
direction could have been faulted if the jury had 
simply been told that if they were satisfied that 
the prosecution had proved that the accused had 
been travelling at a grossly excessive speed they 
were entitled to infer that he had been driving 
recklessl1 and as a result had caused Mrs. C. IS 

death ... 5 

Mr. Justice Roden not~d that it seemed still to be necessary in 

New South Wales IIfor every term used in relevant legislation to 

be defined I for a multitude of rules of law to be explained, 



- 150 -

and for every jury to be subjected to .,. a 'law lecture ' , or a 

series of them" .16 The associated problem of repetition might. 

be solved if instructions were given at the commencement of the 

I 
I 
I 
I 

trial and/or if a written copy or summary of the instructions I 
were provided -to the jury upon retiring. The need to repeat 

crucial matters several times in the summing-up could be 

obviated because the jury would already have obtained a good 

understanding of those points and would have been able to apply 

that understanding to the evidence as and when presented. 

6.24 Research in the United States has shown that "jurors 

simply cannot remember, let alone master, instructions after 

having heard them only once" .17 Researchers have found that 

juries which have been given a written copy of the instructions 

perform more efficiently, engage in more informed 

deliberations, and feel more confident about their decisions. 

it could hardly be doubted that the jury 
would benefit from a written precis or some 
record of -the summing-up for reference in their 
deliberations. Practical difficulties at once 
suggest themselves. However, it would certainly 
lessen the possibility of misunderstanding as to 
what the judge said without in any way removing 
from the jury a fUnction which it alone can 
discharge. 18 

There is no doubt that a trial judge has a dis cretion to 

provide the jury with written directions to complement the oral 

summing-up, provided that he or s he makes it clear that the 

wri tten directions are to be used as an aid to understanding, 

and not in substitution for, the oral d · t' 19 ~rec ~ons. The 

practical difficulties, however, are manifold. Most judges sum 

up to the jury from notes only, without having prepared a 
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IIwitten address. While the judge's words could be written and 

transcribed, it would be impractical to delay the jury's 

deliberations while this was done. The transcribed 

instructions may, in some cases, contain a degree of repetition 

which is more confusing than helpful in written form. 

6.25 The difficulties. presented when a jury is provided 

merely with a summary of the oral directions are illustrated by 

the case of Petroff. 20 In that case the jury members were 

each handed a lengthy document containing a summary of some of 

the relevant matters of law. The trial judge, in his oral 

summing-up, at times read from this document and at other times 

gave additional directions. While the maj ority of the Court of 

Criminal Appeal considered that the manner in which the 

directions were given and their content were of considerable 

assistance to the jury, a number of problems were identified. 

For example, there was the risk, acknowledged by the trial 

judge, that the jury might not pay full attention to the oral 

summing-up, but would tend to read the document before them. 

As the document merely summarised some matters of law the jury 

could completely miss other matters. This difficulty could be 

resolved by keeping the summary from the jury until it retires 

to consider its verdict. Even then, however, a summary is 

incomplete. In Petroff there was some concern that the jury 

would give little weight to the directions on the standard of 

proof because the document did not contain a statement on that 

subj ect. Although. the tr'ial judge had given an oral direction 



- 152 -

on standard or proof the jury could have given greater 

attention and weight to the directions of law set out in the 

written summary. 

6.26 The cases in which judges, in their dis cretion, tend to 

adopt the procedure of providing to the jury a written summary 

of the directions of law are those in which very complex oral 

directions are required: provocation, self-defence and 

diminished responsibility are prominent. 21 Without IAJish~.ng to 

inhibit the judge's discretion in this matter the Commission's 

tentative view is that the risks associated with written 

directions make the:i.r use in short and straightforward trials 

impractical and possibly dangerous. We note, for example, that 

some judges in the United States have resisted providing juries 

with wY'itten instructions in the fear that they will become 

distracted and bogged down in legal argument or rely on one 

instruction to the exclusion of others. 22 

C. Language 

6.27 The first concern of researchers assessing the level of 

comprehension of instructions by juries is the language in 

which they are expressed. Legal j argon is properly understood 

only by lawyers and those working closely with them. Yet, 

As trial instructions become 
potentially demanding appellate 
become prolix, inconsistent and 
-technical. 23 

subj ect to 
review they 

excessively 
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A large number of North American stlJdies have shown that 

commonly used instructions are at best poorly understood by 

. . 2lJr 
Jur1.9S. 

6.28 The fault would seem not to lie with the complexity of 

the legal concepts themselves, although this is a common belief 

of lawyers. The results of one United states study "cast doubt 

on attorneys I assertions that it is the conceptual complexity 

of a jury instruction that creates comprehension problems and 

that therefore rewriting instructions will not help". 25 This 

study identified a number of linguistic constructions (and not 

just particular words) which were largely responsible for the 

poor comprehension of the instructions tested. Judges 

themselves are not unaware of the difficulties. For example, 

Lord Diplock observed in D.P.P. v. Hester: 

To incorporate in the summing up a general 
disquisition upon the law of corroboration in the 
sort of language used by lawyers may make the 
summing up immune to appeal upon a point of law, 
but it is calculated to confuse a jury of laymen 
and, if it does not pass so far over their heads 
that when they reach the jury room they simply 
rely upon their native commonsense, may, I 
believe, as respects the weight to be attached to 
evidence requiring corroboration, have the 
contrary effect to a sensible warning couched in 
ordinary language directed to the facts of the 
particular case. 26 

Mr. Justice Roden of the Supreme Court of New South Wales, in 

an address appropriately entitled Law and 

Gobbledegook", stated, 

One of the keys to effective communication is to 
use the language of the person to receive the 
message, rather than that of the person 
delivering it.27 

the 
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Following this argument through into his judgment in Petroff, 

Mr. Justice Roden said, 

The summing up is an exercise in communication. 
It is designed to instruct.and inform. Sometimes 
the directions to be given will be so simple and 
readily comprehensible as to require no more than 
mere statement. Sometimes they will be more 
difficult; Sometimes repetition, sometimes 
restatement, sometimes explanation, sometimes 
illustration, will be required. The language 
chosen will always be calculated to be readily 
understood. If principles have to be stated in 
terms not fam'iliar or readily comprehensible to 
people not trained in semantic skills and not 
accustome~ to drawing fine lines of distinction, 
such devices as paraphrasing, expanding, and 
illustrating, seem to be necessary, if 
underst~nding is to be secured. 28 

6.29 It was with a view to ensuriog that instructions would 

be understood by juries, that a cornmi ttee of judges of the 

Supreme Court of New South Wales and 0,: the District Court of 

New South Wales sought the assistance of the Australian 

Institute of Criminology in developi~g standard 

instructions. 29 Standard instructions were first written by 

cornmi Hees of judges in the United States during the 

1930 IS. 30 They w t x 1 f' t t' 1 d f ere no e amp es 0 ~ns ruc ~ons 9 e,ane rom 

appeal cases, but standardized instructions which' could be 

adapted to different factual situations. Only recently have 

psycholinguists been involved in drafting standard instructions 

to' add comprehensibility to the existing virtues of accuracy 

and convenience. After empirically testing the New South Wales 

draft instructions, the Australi~n Institute of Ctimino199Y 

researchers noted that they were not developed 

.. ' 
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scientifically or with the assistance of 
psychologists trained in the use of language and 
communications. In other words, in the course of 
drafting, the instructions were not subj ected to 
rigorous testing and analysis but merely 
developed intuitively by members of the Jury 
Committee. 31 

They recommended that, 

. .. it would seem desirable to provide for a more 
structured approach to the development of 
standard jury instructions by employing a gradual 
process of empirical testing. 32 

The Commission has been given the support of the judges 

concerned to conduct further research on the development of 

standard instructions for use in New South Wales. 

6.30 Standard instructions are useful so far as they go. Not 

only must they be adapted to varying fact situations but 

different juries will respond in different ways. UlUmately 

the judge is respo~sible for ensuring that the jury has 

understood, and he or she can best do this by observing the 

jurors I response:: and demeanour. There is also a need to guard 

against a simple reading of the relevant standard 

instructions. The directions on the law must still be 

illustrated by reference to the evidence in the case. 

Moreover, reading is rar'ely as effective a method of 

cornmunication as the current practice of speaking to the jury 

simply with the aid of notes. Nevertheless, if standard 

instructions can be developed which are based on established 

principles of effective communication, the task of the judges 

would, we believe, be rnade easier. 
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6.31 Two issues arise from the development of standard 

instructions. The first is whether judges should be required 

to use the ins tructions . The second is whether a j ul~y could be 

assisted by having copies of the relevant standard directions 

in the jury room during deliberations. The difficulty with 

this second suggestion is that while the judge I s summing-up 

would relate the directions on law to the evidence in the case, 

the standard printed instructions would not. The jury could 

become more confused about the proper way to use the directions 

of law. The Commission invites submissions on these questions. 

6.32 We do consider, however, that a jury would be greatly 

assisted both in recalling and applying the summing-up and in 

rendering a true verdict if it were to be provided with a 

printed document setting out the available verdicts for each 

charge. We discuss this matter further in Chapter 10 

(paragraph 10.18) in the context of long and cOlTlplex trials. 

We are tentatively of the view that, except liJhere only one 

accused and one charge are involved and the verdict can be only 

guilty or not guilty, a written statement should be provided to 

the jury setting out the alternative verdicts possible for each 

charge. 

VI. TENTATIVE PRO~OSALS 

6.33 In this Chapter we have identified a number of 

procedures common to most criminal trials which operate to 

diminish the efficiency and effect;i.veness of juries. We have 

tentatively proposed some alternative procedures to overcome 

these difficulties. They are: 
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1. Procedures should be formulated to ensur(~ that the 

trial judge addres ses jurors at the commencement of 

the trial on the following topics: 

* the course the trial will take; 

* the role of the jury; and 

* the law on matters such as the standard and 
burden of proof and the presumption of 
innocence (paragraph 6.1). 

2. Each juror, at the discretion of the trial judge, 

should be provided with a file containing the 

following documents: 

* a copy of the indictme~t (paragraph 6.4); 

* a copy of the documentary 
(paragraph 6.11); and 

* a document setting out the 
verdicts available to the jury 
6.31) . 

exhibits 

alternative 
(paragraph 

6.34 We have raised other issues about which we do not make 

tentative proposals. 

* whether 

trial, 

the jury, 

should be 

at the commencement of the 

provided with a written 

statement of the facts to be proved by the Crown 

or of the elements of the offence(s) charged 

(paragraph 6.5); 

* whether defence counsel should be permitted to 

open to the jury at the end of the Crown opening 

(paragraph 6.7); 



----------------------------
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* whether the jury should be provided with a 

glossary of legal terms (paragraph 6.8); 

* whether counsel should be permitted briefly to 

introduce each witness by referring to the 

element(s) of the offence to which his or her 

evidence relates (paragraph 6.9); 

* whether jurors should, as a matter of course, be 

prqvided with notebooks and pens and told of 

their right to take notes (paragraph 6.16); 

* whether detailed instructions on the relevant law 

should be given at the commencement of the trial 

(paragraph 6.20); 

* whether judges should be required to use standard 

forms to instruct juries on relevant law where 

such forms are available (paragraph 6.30); and 

.M- whether directions of law should be provided to 

the jury in writing (paragraph 6.30). 
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Chapter 7 

Eliminating Bias from the Trial 

I. INTRODUCTION 

7.1 The continuing acceptability of the jury system depE'nds 

largely on the. confidence of the accused and of the general 

community in the impartiality of the jury and the sincerity of 

its verdict. 

This confidence on the part of the accused - and, 
indeed, on the part of all parties to any case, 
and even of the public at large - is of the 
utmost importance, as without it they would cease 
to regard the trial process, and perhaps even the 
entire legal system, as being a legitimate 
institution. Without the element of legitimacy a 
trial process is, of course, little more than 
formalised gangsterism. 1 

An impartial tribunal is crucial to our system of criminal 

justice. An impartial tribunal has also been recognised as a 

fundamental human right. Article 14(1) of the International 

Covenant on Civil and Political Rights provides in part: 

In the determination of any criminal charge 
against him, or of his rights and obligations in 
a suit at law, everyone shall be entitled to a 
fair and public hearing by a competent, 
independent and impartial tribunal established by 
law. 

7.2 The trial judge has an overriding responsibility 

ensure that the tdal is conducted fairly. 2 

responsibility, which incorporates a duty to reduce 

to 

This 

or 

eliminate prejudice and the appearance of prejudice, is all the 

more vital in a trial before a jury. 
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Everyone surely agrees that the well of justice 
must remain clear. Thus by one means or another 
the poison of prej udice rnust be kept away from 
it. If it is not, then the possibility of a 
miscarriage of justice inevitably accompanies 
prej udice. No one will know what harm is then 
done except the jury whose verdict, whatever it 
be, will not inform others as to whether or not 
it is tainted by prejudice. 3 

Fairness to the accused is a very difficult concept to define, 

however. It must be looked at in the context of all the 

surrounding circumstances. 4 

7.3 Following the recent amendments to the Justices Act, 

1902 to require magistrates to consider whether a jury would or 

would not be likely to convict the accused person when deciding 

whether to commit him or her for trial, concern was expressed 

that the trial could be prejudiced where the jurors were aware 

that a magistra.te had decided the accused was likely to be 

convicted. The jury could II misinterpret its role as little 

more than a rubber stamp to endorse the suppositions of the 

committing magistrate". 5 This possibility could arise if the 

nature of a cornmitting magistrate's task were to become public 

knowledge or if, in ~ particular case, media pUblicity is given 

to the result of committal proceedings in the form of words 

used in the Justices Act, 1902. 6 It may be that, to avoid 

such prejudice occurring, the section should be further amended 

to clarify the magistrate's role. The rernainder of this 

Chapter is concerned with three important sources of prejudice: 

* the biased juror; 

* prejudicial evidence; 

* prejudicial publicity. 
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II. THE BIASED JUROR 

A. Selecting an Impartial Jury 

7.4 We have seen, in Chapter 3, 'how the selection procedures 

introduced in New South Wales in 1977 aim to ensure 

representativeness ~nd randomness and, hence, impartiality in ~ 

broad sense. A representative jury is, broadly speaking, a 

guarantee of impartiality because individual biases a,~e 

balanced. At the same time, there are some classes of people 

in the community who, because of their experience or 

occupation, would be unlikely to be truly impartial and are 

hence disqualified or ineligible for jury service: those with 

criminal records, police officers, magistrates, practising 

lawyers and so on. In Chapter 3 we have made suggestions for 

widening the pool of people available for jury service and thus 

enhancing the representativeness of jury rolls. 

7.5 We have also seen, in Chapter 4, that the challenge for 

cause could be used to eliminate the randomly selected juror 

from a particular trial on the basis of circumstances rendering 

him or her biased, or likely to be biased, in that trial. The 

perernptory 

but rnight 

challenge 

also be 

can 

used 

be used to eliminate suspected bias 

for the very purpose of actively 

promoting the constitution of a jury in onels favour. We have 

suggested that too much interference in the random and 

representative character of juries is detrimental to the jury 

system and have proposed that the number of peremptory 

challenges available to the Crown and to the accused should be 

reduced. 
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7.6 Confidence in the impartiality of the jury would also be 

enhanced if prospective jurors were .given an opportunity to 

notify the court if they feel they would be unable to give 

impartial consideration to the particular trial. Friends and 

relatives of the accused, employees of counsel, acquaintances 

of witnesses and former victims of offences similar to that 

charged should not serve on the jury. In order to notify the 

judge of these matters, prospective jurors must be told in 

advance of the nature of the case and the identity of the 

accused and likely witnesses. The judge could advise the panel 

of these matters. The Law Reform Commission of Western 

Austr~lia has recommended that the making of such an 

announcement by the judge should be authorised by statute. 7 

In Canada. the procedure whereby the presiding judge questions 

the panel prior to the selection process in order to determine 

whether a basis for lack of indifference exists on the part of 

any of the prospective jurors, has been approved. 8 Where a 

judge feels that in order to make such an announcement he or 

she would nRod to firid out too much about the case and thereby 

risk his or her impartialiti in the eyes of the jury, the Crown 

could be as ked, in the presence of the jury panel. to outline 

the nature of the case and the identity of the accused and 

likely witnesses. The presiding .i udge could then address the 

panel by reference to the Crown's outline and invite those who 

feel they may be biased to come forward. The Commission 

considers that this latter procedure is to be preferred. 
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7.7 We note th~t the presiding judge is not obliged to 

discharge a juror who notifies the court that he or she would 

not be impartial. The judge has a discretion whether to excuse 

such a juror, which discretion will be exercised having regard 

to the proper conduct of the trial. 9 The aim has been 

described in England as being to identify thosE' J'personally 

concerned in the facts of the particular case, or closely 

connected with a party to the proceedings or with a prospective 

witness lt
• English judges, for example, have been directed that 

generai grounds such as race, religion, political beli8fs or 

occupation are not 

prospective jurors. 10 

England that personal 

the prosecution or 

sufficient grounds for discharging 

Indeed it has recently been held in 

reasons for being biased against either 

the defence were not grounds for 

disqualifying a juror. A jury's verdict was unsuccessfully 

challenged on the ground that one of the jurors had been a 

working (i.e. non-striking) coal miner and tho accused, a 

striking miner, was charged with damaging the car' of a working 

miner on his way to work. 11 

7.8 A person required by the judge to remain on the jury 

panel in spite of professed bias would probably be challenged 

by the Crown or the defence, and excluded in that way. A 

prospective juror who has been bribed or threatened, or who 

carr'ies a personal grudge, however, is unlikely to notify the 

court in response to an invitation to do so. In New South 

Wales, bribery and intimidation are not likely to occur prior 

to the commencement of a trial, chiefly because no-one but the 
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/ 

Sheriff knows in advance of the trial who is on the jury 

panel.
12 

An additional safeguard exists in three Australian 

jurisdictions in that impersonation of a juror is an 

offence.
13 

The Commission invites submissions as to whether 

addi tional steps should be taken in New South Wales to ensure 

that corrupted or other biased jurors do not serve. 

B. Prejudice Arising During the Course of the Trial 

7.9 The responsible court officer or Shelniff' s Officer is, 

among other things, required to shield the jury from outside 

influence of a potentially improper kind. When a jury is taken 

on a view, for example ,ii: is placed in the charge of the 

Sheriff's Officer who is required to make an oath undertaking 

to convey the jury directly to the location and not to allow 

them to communicate with members of the public or witnesses in 

the case. It would seem that this procedure might be usefully 

employed in the early stages of a criminal trial when the jury 

is placed in the charge of the Sheriff's Officer at the first 

break or adjournment. If this were done, it would emphasise 

both to the Sheriff's Officer and to the members of the jury 

the importance of the concept of protecting the jury from 

outside influence. It is only a very short procedure but it 

may well have significant benefits. A problem may arise where 

more than one Sheriff I s Officer is in charge of the jury at 

v.arious times during the day or during the course of a trial. 

This Inay be easily overcome by swearing each ()f the Sheriff's 
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Officers who are to have the jury in their charge. We 

understand that this is the practice in England. Our tentative 

view is that it should be adopted in New South Wales. 

7.10 A j ural" may be prej udiced during the course of a tr'ii~.l 

in a number of ways. A juror could obtain access to 

inadmissible prejudicial information such as the accused;s 

record of convictions" engage in convBt'sation about the case 

with counsel, a witness or the accused, or be bribed or 

threat~ned. 

o c cUr'rence 

As a general rule the juror prejudiced by such an 

should be . discharged. 14 There are also 

circumstances in which it will be safer to discharge ths entire 

jury and order a new trial. This wi.l1 occur, for example, 

where the judge considers that there is a real danger of 

prejudice to the accused in that the discharged juror has 

prejudiced the remainder of the jury or some of them. 15 An 

altern~tive method of dealing with overwhelming prejudice 

arising in the course of a trial could be for the judge to 

permit the jury to bring in its verdict on the condition that, 

if the accused is convicted, the prejudice will be a ground of 

appeal. This would not of course be conveyed to the jury. One 

argument in favour of this procedure is that, in spite of the 

prejudicial material or occurrence, the jury may not have 

convicted the accused person. It is very difficult to make 

generalisations about this subject. We simply observe that 
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there may be cases in which i t \~Iolild be in the interests of the 

accused and the community to avoid the need to conduct a second 

trial. 

7. U. Where the prej udice is not revealed until the verdict 

has been given and the jury discharged the matter can be raised 

in an appeal. An appeal based on prej uclice of this kind can 

only succeed if evidence about the occurrence can be given to 

the appeal court. Such euidence may betaken from counsel 

"'itnassing or participating in an improper conversation with a 

juror, for example. If a person who is not a member of the 

jury has told the jurors or some of them about the accused's 

record, that; person could be called to give evidence of that. 

matter and the appeal court would then consider whether there 

had been a mis carriage of justice. 16 Where only members of 

the jury are witnesses to an occury'ence taking place during 

deliberations, however, the court will not accept their 

evidence. Thus where a member of 

accused's prior criminal record 

the 

to 

jury 

the 

reveals the 

jury during 

deliberations, the court will not take evidence from any member 

of the jury about that event. 17 The secrecy of the jury room 

is protected. In Chapter 8, (paragraph 8.14) I we discuss 

further problems raised when prejudice occurs in the jury room 

and invite submissions as to whether the secrecy of the jury 

room should be breached to the extent necessary to permit a 

juror to giue euidence as to obj ective facts affecting the 

jury's deliberations. 
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C. Inclusion of Peers 

7.12 An accused person may consider that elimination of those 

with a particular bias from the jury is not sufficient. 

Positive inclusion of jurors favourable to the accused may be 

sought. such arguments have in fact been made. Accused peoplE! 

have applied for special measures to be taken to ensure that 

the jury includes their "peersll.18 

An accused may seek to be tried by such 
persons [his or he.r peers] in some cases, and in 
particular those which concern matters of which 
he himself is knowledgeable but which are outside 
the normal experience or range of knowledge of 
the average person, because he considers that 
such individuals are more likely than ordinary 
jurors to understand the facts and arguments that 
he intends to present in his defence. 19 

One commentator has proposed that lIa judge could be given power 

upon application by either of the parties or at his own 

instance, to order that a certain number of jurors be drawn 

fr'om the racial minority of which the accused is a member, or 

indeed from any other group in society with which he identifies 

himself".20 In New South Wales, the Jury Act, 1977 , 

establishes a code for the random selection of jurors which 

limits the discretionary power of the judge in the areas it 

covers.21 While a judge has the power to discharge a jury so 

consU tuted as to be unfair to the accused, 22 it is unlikely 

that any residual discretion remains to permit a judge to 

require a jury to be constituted in a particular way. This 

situation may be contrasted with the English position whereby a 

judge has the power to order a jury to include a black 

juror,23 to be composed entirely by members of one sex,24 

or to be drawn from an area with a high population of people 
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from the same background, including racial origin, as the 

accused. 25 The Commission invites submissions as to whether 

judges should have the power des cribed above or whether other 

measures should be taken to ensure that members of the social 

or peer group of an accused are included on his or her jury. 

We note that our proposals in Chapter 3 for improving the 

representativenes of jurors would make more likely the 

inclusion, by random selection, of the peers of certain accused 

people, for example Aborigines, on juries. In addition, our 

proposal in Chaptel~ 4 for the reduction in peremptory 

challenges will decrease the Crown 1 s opportunity to eliminate 

the peers of the accused from the jury. 

III. PREJUDICIAL EVIDENCE 

7.13 In a sense, of course, much of the evidence tendered by 

the Crown in a criminal trial is prejudicial to the person who 

stands accused in the sense that it implies guilt. Some 

evidence which is highly prejudicial, however, is not disclosed 

to the jury. Rules of evidence have developed with respect to 

various classes of evidence governing the question whether such 

evidence should be admitted in certain circumstances or not at 

all, and limiting the general discretion of the presiding judge 

in certain ways. For example, 

As a general rule the prosecution is debarred 
from tendering evidence to show that the 
defendant is of bad character, or is guilty of 
criminal acts other than the offence charged, or 
has a propensity to commit criminal acts of the 
same nature as the offence charged, merely for 
the purpose of leading to the conclusion that the 
defenda1t is a person likely from his criminal 
conduct or character to have committed the 
offence for which he is being tried. 26 
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Even where evidence is apparently admissible. the presiding 

judge has a discretion to disallow it if its admission "would 

operate unfairly against the defendant". 27 Thus the judge may 

exclude illegally obtained evidence which is technically 

d · . bl 23 a m:t.ssJ. e. Evidence ou~ht to be excluded "if H:s 

prejudicial tendency outweighs its probative value in the sense 

that the jury may attach undue weight to it or use it for 

inadmissible purposes".29 

7.14 Where prej udicial evidence is heard by the jury 

inadvertently. the trial judge has a discretion to discharge 

the jury.30 Generally a high degree of need for discharge 

must be apparent. 31 and the more usual remedy is a correcting 

instruction from the judge to the jury.32 

7.15 

Much depends in every case on the nature and 
degree of the alleged prejudice. the body of 
evidence already heard and yet to be heard. how 
far the prej udicial matter may be submerged and 
pushed into the background by the totality of the 
eVidence. and whether in all the circumstances a 
clear warning to the jury will be sufficient to 
avoid or dispel any prej udice and enable a fair 
trial to be held. 33 

Whether the judge's statement to the jury to ignore such 

material can secure a fair trial. however. is debatable. One 

Canadian study. tested whether mo~k jurors I verdicts coulq be 

affected by instructions limiting the use to which they could 

put information about the accused I s prior convictions. They 

were presented with a written description of testimony which 

included evidence of prior convictions. Half the group were 

further provided with "limiting" instructions. The researchers 



- 172 -

found that the limiting judicial instructions had no effect on 

the decisions of the instructed jurors when compared with the 

decisions of the non-instructed group.34 These results at 

least alert us to the possibility that jurors, speaking 

generally, either are not capable of putting inadmissible 

material from their minds or are not persuaded by judicial 

instructions of the propriety and desirability of doing so. In 

such circumstances, the limiting instruction may be 

ineffective. One important way to ensure that prejudicial 

evidence is not given accidentally in the hearing of the jury, 

is by disclosure of the prosecution's case at a pre-trial 

hearing. Disputes as to admissibility can be determined in 

advance of the trial. 35 

IV. PREJUDICIAL PUBLICITY 

7.16 Jurors may also be prejudiced against an accused by 

material published in the media. Where prejudice may affect an 

entire jury panel, as where pre-trial publicity has been 

extensive, the trial might be postPoned36 or a change of 

venue approved. 37 Where a judge is aware of an amount of 

pre-trial publicity he or she should make a point of 

instructing the jury, or panel, to disregard what they have 

read or seen beyond the courtroom itself. S8 Prospective 

jurors who feel they would or could be prejudiced by the 

publicity should be invited to apply to be excused. 39 
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7.1'7 Where prej udicial publicity occurs during the trial the 

judge may determine that a limiting instruction will be 

sufficient to ensure it does not affect their deliberations. 

When publicity is seriously prejudicial, a mistrial can be 

declared and the jury discharged. 4,) Of course, the judge rna); 

question the jurors as to whether they actually viewed or read 

the prej udicial pubIication. Even if jurors ar'e aware of L1F.! 

publication it may be that its impact has not been seriously 

detrimental. The question for the judge, and for the appeal 

court, is whether the publicity rendered the jury unable to do 

justice according to its oath. The hallowed principle that 

justice should not only be done but should also be seen to be 

done is to the fore in considering prejudicial publicity during 

a trial. The discharge of the jury is not required, however, 

when all that is established is that the. publicity made it more 

difficult for the jury to do justice. 41 

A. Change of Venue and Postponement 

7.18 In New South Wales a court may order a change of venue 

for a trial if it becomes apparent IIthat a fair and impartial 

trial cannot otherwise be had 11.42 The principle to be applied 

when an accused applies for a change of venue was set out in 

caHell. 43 It was said there that lithe established principle II 

was 

that the Attorney-General's discretion to lay the 
venues for criminal trials should not be 
overridden save in exceptional cases and for real 
and SUbstantial reasons... [At the same time, 
each trial] should be had in such circumstances 
that all reasonable men would admit that it is a 
fair trial. 44 
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The presiding judge. considering an application for a change of 

venue. will take account of the whole of the circumstances. In 

"a trial for attem~ted murder in" Griffith. for example. ~the 

Court of Appeal refused a change of venue in spite of the 

publicity which had been given in Griffith i:o the t~ommittal 

proceedings. The publicity wac limited to records and 

published accounts of the committal proceedings and the court 

feared that. if the change of venue application was approved in 

such a case. the same ground could be raised in respect of 

every trial scheduled for a country town. 45 More recently. 

however. in Rushbrook. a change of venue was ordered fro~ 

Wollongong to Sydney in a case in which the accused was charged 

with offences committed in Wollongong and reports of the 

committal proceedings had been published in a newspaper 

circulating in that city.46 

7.19 A change of venue may be a useful solution where 

publicity has been mainly confined to the area(s) in which the 

offence was committed. When State-wide publicity of a highly 

prej udicial nature in major newspapers and on the media has 

occurred. however. no venue may be entirely satisfactory. In 

such cases. which would be unusual. postponement of the trial 

may be desirable. The Supreme Court Rules. giving the 

presiding judge unqualified control over the hearing and 

determination of criminal proceedings. appear to authorise an 

order for postponement in the interests of lithe just and 

efficient disposal of the proceedings". 47 
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B. Proceedings for Contempt of Court 

7.20 The likelihood that the publication of prejudicial 

material during the course of a trial will be punished as 

contempt of court operates as an inhibition on such 

publication. The publication. when trial is imminent or during 

the course of a trial, of material intended or tending to 

prej udice the fair trial of the accused or to interfere with 

the course of justice is contempt of court. 48 It is a serious 

contempt to publish the criminal record of an accused. 49 to 

comment on the previous bad character of the accused. 50 or to 

publish a pre-trial confession. 51 It is a contempt to publish 

comment on pending proceedings which prejudges the merits of 

the case,52 or which is likely to hold up a witness or 

potential witness in a criminal trial to public criticism or 

opprobrium, 53 or which attacks the veracity of a witness. 54 

It has been held that it is a contempt for a newspaper to 

repor't on evidence sought to be tendered at the trial of an 

accused person before a jury where the trial judge has ruled 

that inadmissible. 55 However. to report the 

occurrence of an offence. an arrest or charge will not be 

contempt provided the publication does not purport to prej udge 

any issue. 56 Generally speaking it is permissible to report 

fairly and accurately on criminal proceedings. 57 

7.21 It can be appreciated that the effects of wrongful 

publication can include wasted expense on an aborted jury 

trial, delay in concluding proceedings and additional distress 

for accused people and victims of crime. In the absence of an 
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Australian counterpart of the United States First Amendment 

guaranteeing freedom of speech and of the press, the rules as 

to contempt of court neuertheless seek to establish a fair 

balance between the two public interests: impartial justice and 

bl ' d' . 58 pu 1C 1SCUSS10n. The Chief Justice of Victoria remarked 

recently: 

We in this country pride ourselues upon the 
fairness with which accused persons at'e treated 
and the courts go to great lengths to ensure that 
accused persolJs haue a fair trial. But all the 
courts ' efforts will be in uain if the purueyors 
of news distribute far and wide, so that members 
of the jury must see or hear it, information 
about an accused which the rules designed to 
achieue a fair trial prescribe that they should 
not see or hear. 59 

7.22 The Australian Law Reform Commission has suggested that 

the law relating to .contempt is so uncertain that it forces 

publishers to be ouer-cautious. This in turn is an undue 

restriction on publicity of court proceedings and, more 

generally, on freedom of expression. 60 The New South Wales 

Court of Criminal Appeal, howeuer, has been reluctant to 

interfere with the exercise of a trial judge's discretion in 

deciding not to discharge a jury when prejudicial publicity has 

occurred. There is a tendency to rely on the ability of jurors 

to ignore such publicity. In R. u. Smith, Chief Justice Street 

said, 

This Court has repeatedly emphasised that the 
decision to discharge or not is essentially one 
within the discretion of the trial judge, being a 
decision to be made in the awareness of 
contemporary atmosphere and the likelihood of 
material prejudice being occasioned to the 
accused person, - Moreouer, trial judges should 
not be encouraged to discharge juries merely upon 
the ground of some prejudicial material hauing 
been published if appropriate directions can cure 
the situation. 61 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

- 177 -

7.23 Where pre-trial publicity has been prolonged and 

substantial, arousing a good deal of public debate as in, for 

example, the Chamberlain and Trimbole cases there may be an 

argument for giving the accused the option to elect trial by a 

judae si.tting without a jury. In Chapter 10 the Commission 

rej ects the argument in favour of judge-only trial in very 

complex cases. In the context of extremely prej udici.al 

pre-trial publicity, however, non-j ury trial at the option of 

the accused could be the only way to secure an impartial trial 

for some people. If such an option were implemented, we 

consider that a clear case of prejudice because of publicity so 

widespread that change of venue, postponement or a warning to 

the jury would not be effective, must be made out by the 

accused person before a trial by a judge sitting alone could be 

contemplated. The Commission would welcome submissions on this 

issue and we refrain from making a tentative proposal at 

present. 

V. TENTATIVE PROPOSALS 

7.24- An impartial tribunal is fundamental to our system of 

criminal justice. To avert prejudice, the Commission considers 

that the following additional measures should be taken. 

1. Judges should request Crown counsel to outline 

for the jury panel the nature of the case and 

the identit~ of the accused and likely 

witnesses. The judge should request people who 

feel they would be unable to give impartial 

consideration to the case to come forward 

(paragraph·7.6). 
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2. The court officer responsible for the jury 

should be required to take an oath when being 

put in charge of the jury, undertaking to shield 

the jury from outside influences (paragraph 7.9). 

3. Pre-trial hearings should be used, where 

possible, to resolve disputes as to the 

admissibility of evidence, both to avoid 

interrupting the trial with voir dires for this 

purpose and to reduce the risk that the jury 

will hear inadmissible evidence (paragraph 7.15). 

4. Where there has been substantial pre-trial 

publicity, the judge should invite people who 

feel they have been prej udiced by this to apply 

to be excused (paragraph 7.16). 

7.25 This Chapter has raised other issues about which we make 

no tentative proposals. They are: 

* whether trial judges should, at their discretion, 

allow a trial which has been affected by the 

publication of prej udicial material to continue 

to its conclusion (instead of discharging the 

jury) on the understanding that a verdict of 

guilty would be quashed because of the 

irregularity (paragraph 7.9); 
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* whether, with the consent of the accused, trials 

marred by overwhelming prejudice should be 

permi tted to continue to their conclusion on the 

condition that. if a conviction results, the 

prej udice will be a ground of appeal (paragt'aph 

7.9); 

* whether judges should be empowered to order' that 

members of the social or peer group of the 

accused should be included on the jury (paragraph 

7.12. ) ; 

* whether the judge's instruction limiting the use 

to which prej udicial information cal') be put is a 

sufficient guarantee that the jury will not be 

prejudiced (paragraph 7.15); 

* whether the contempt laws in relation to the 

publication of material likely to prejudice a 

jury are adequate and appropriate (paragraphs 

7.21-7.22); and 

* whether. in cases where pre-trial publicity has 

been extremely prejudicial, the accused should be 

enti tled to apply for trial by a j udge sitting 

without a jury (paragraph 7.23). 
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Chapter 8 

The Jury's Deliberation 

I. INTRODUCTION 

8.1 A jury's verdict is supposed to be: 

* based on the evidence alone; 

* lawful; 

* a result of agreement by all twelve jurors; 

* determined by deliberation; and 

* final. 

This Chapter and the following Chapter will consider to what 

extent each of these requirements is fulfilled in practice and 

will assess the rules and procedures for deliberating on and 

rendering a verdict. The deliberation process will be examined 

first. 

II. MATERIALS 

8.2 As a general rule jurors may now have with them in the 

jury room while they are deliberating all exhibits admitted 

into evidence during the trial. 1 In addition, H.e jury may 

look at public documents, even though not exhibits, with the 

approval of the court. 2 While some commentators have noted 

that more care should accompany the jury's access to exhibits, 

it has been argued that jury decision-making could be greatly 

improved if other materials were also to be supplied. 3 

A. Exhibits 

8.3 The Law Reform Commission of Canada has proposed that a 

discretion should be retained by the presiding judge as to 

whether and which exhibits should be permitted into the jury 
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room. The judge should allow in exhibits which would not put 

jurors' safety at risk or risk damage to the exhibits 

themselves. Other material "placed on the record" should be 

permitted if it might, in the judge's opinion, assist the jury 

in reaching a verdict. q. The judge should continue to have a 

discretion, however, to refuse to permit the jury to take in 

exhibits if their value to the jury in reaching a proper 

verdict is outweighed by the danger that the jury might make 

improper use of the material, be confused or misled by it, or 

become unduly prejudiced against one of the parties. 5 Jurors 

must be warned against using exhibits in experiments and 

substi tuting their own results for the evidence given in open 

court. 6 The Commission invites submissions as to whether 

(i) juries should be denied access to exhibits and, 
if so, on what grounds; and 

(ii) whether mUltiple copies of certain documentary 
exhibits should be provided. 

B. Transcript of Evidence 

8.4 It has also been suggested that jurors would benefit by 

having a copy of the transcript of evidence in the jury 

room. 7 Judges acting alone would not usually make a decision 

without reference to the transcript or to comprehensive notes, 

at least in a trial lasting some days. Juries could use a 

transcript to refresh their memories. Currently juries may 

return to court and request that the judge re-read excerpts 

from the transcript. It is a common observation that juries 

who are 

return a 

reminded of the 

verdict. This 

evidence in this way often quickly 

may suggest that some debate on a 
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particular point had previously taken place in the jury room 

which, when resolved, permitted the verdict to be agreed. It 

could be argued, therefore, that it would be both more 

efficient and less time-consuming to provide a copy of the 

transcript at the beginning of deliberations. Some arguments 

Ogainst this view must be considered, however. 

,It There is a dangerl::hat the transcript, even if 
edited by a senior court officer, may contain 
inaccurate or even inadmissible material. 

* The jury may give undue emphasis '1::0 part of the 
transcript while ignoring another, perhaps 
contradictory, part. 

* Jurors might be tempted to spend their time 
reading from the transcript and neglect to fully 
discuss the issues. 

* The prov~s~on of the trans cript alters the 
balance of the trial which is currently in favour 
of oral material. Jurors reading selected 
passages from the transcript may substitute a new 
perception of the evidence from that obtained in 
the course of the trial. 

In 1980 the Law Reform Commission of Canada tentatively 

recommended that normally a jury should not be given a 

transcript of the .evidence. 8 The Criminal Law and Penal 

Methods Reform Committee of South Australia, on the other hand, 

recommended that a jury should be entitled, if it so wishes, to 

take the transcript into the jury room. That Committee 

considered it to be anomalous that exhibits can be taken into I 
the jury room but not the transcript in which those exhibits 

I are explained and placed in context. 9 The Commission invites 

I 
I 
I 
I 

submissions on this subject. 
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III. JURY QUESTIONS DURING DELIBERATIONS 

8.5 Jurors can be helped to a better understanding of the 

evidence given or the issues raised if they can ask questions 

of the court during deliberations. A fundamental rule is that 

questions asked by the jury after they have retired must be 

dealt with in open court in the presence of both counsel and of 

the accused. 10 Breach of this rule will usually result in a 

conviction being quashed. 11 Moreover, ansWers to such 

questions must generally introduce no further evidence. 12 An 

exception is whare the defence expressly wishes the additional 

material to be adduced. 13 Therefore, the jury is generally 

restricted to asking to be reminded of evidence (from the 

transcript) or for further instruction on the law. The 

Commission considers that it should be a universal practice for 

the jury to be advised of its right both to ask questions of 

the j l.Idge and to have any part of the evidence read from the 

transcript. 

IV. IMPROPRIETIES IN DELIBERATION AND THE SECRECY 

OF THE JURY ROOM 

8.6 There are few conventions or rules about what is the 

proper way for a jury to deliberate. 

be honest agreement on the verdict. 

For example, there must 

A decision reached by 

tossing a coin would be irnproper,14 as would "a loose 

acquiescence by a minority for the sake of conformity and 

avoiding inconvenience" .15 The jurors are expected to discuss 

the case freely. 16 It is anticipated that every juror will 

participate but there is, of course, no requirement of equal 
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participation from each. 17 The jurors would be in breach of 

their oaths if th8Y considered information other than the 

evidence admitted in court. Again, the jury is not entitled to 

separate while considering its verdict and must have no 

communication concerning the case with any . d 18 outSl er. The 

verdict is for the twelve jurors alone. The courts go to some 

length to protect the jurors from extraneous influences by 

directing them at the end of each sitting day and before 

retiring to consider their verdict, and by requiring a court 

officer to take responsibility for the jury during the trial. 

8.7 Impropriety in the jury t s deliberations can result in a 

verdict being quashed on appeal or, if discovered in the course 

of deliberations, in a mistrial being declared and the jury 

discharged before giving a verdict. For example, it has been 

held that: 

The 

If a juror after the judge has summed up in a 
criminal trial separates himself from his 
colleagues and, not being under the control of 
the Court, converses or is in a position to 
converse with other persons, it is an 
ir'regulari ty which renders the whole proceedings 
abortive. It is not necessary or relevant to 
consider whether the irregularity has in fact 
prejudiced the prisoner, and the only course open 
to the court is to discharge the jury and 
commence the proceedings afresh. 19 

reasoning is that isolation of the jury during 

deliberations is one of 

procedure. To deprive the 

the essential steps in criminal 

accused person of this protection 

I amounts to a miscarriage of justice and, it has been held, the 

court has no option but to quash the conviction. 20 

I 
I 
I 
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8.8 Often, however, there is no remedy for an impropriety 

during deliberation. The courts have held that the evidence of 

jurors about deliberations will not be admitted on an appeal. 

Examples of this exclusionary rule of evidence have been where 

evidence was sought to be given to prove acts of misconduct by 

jurors in the jury Y'oom, to show that the jury had reached its 

verdict in disregard of the evidence or on the basis of 

evidence not received in open court and not admissible, to show 

that a juror subscribed to the verdict only because he or she 

believed that the jury would be kept together until a unanimous 

verdict was reached, or to show that the jurors were under some 

misunderstanding. 21 On the other hand, evidence will be taken 

from jurors about having been offered bribes or having been 

threatened during an adjournment,22 and non-jurors will be 

questioned as to their conversations with jurors. 23 The jury 

room itself, however, is sacrosanct. 24 

8.9 There are three aspects to the notion of the secrecy of 

the jury room which must be considered. 

* The right of a juror to disclose what occurred in 
the jury room. 

* The right of non-jurors to publish jurors' 
disclosures as to what occurred in the jury room. 

* The admissibility as evidenc;e in court 
proceedings of jurors' disclosures as to what 
occurred in the jury room. 

In AustY'alia, the sec;reo of jury deliberations has been held 

to be a paramount interest. The Full Court of the Supreme 

Court of Victoria has stated that: 
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the interest of the community in ensuring freedom 
of debate in the jury room and finality of 
verdicts outweighs [the interests of the 
community and of litigants] in seeing that the 
accepted rules and formalities of a fair trial 
are maintained and enforced. 25 

I· Information volunteered by jurors about their deliberations can 

I 
lead. however. to the appointment of a special judicial inquiry 

into the reliability' of a conviction. Thus. there may be 

I si tuations in which it is in the public interes t t~hat jurors 

disclose the content of their deliberations and that those 

I 
I 
I 

disclosures receive media attention. 

A. Jurors' Obligation of Secrecy 

8.10 Once dis charged it is unlikely that jurors are bound by 

any enforceable obligation not to disclose what has ta~en place 

I in the jury room,26 although it is an accepted rule of 

I 
I 
I 
I 
I 

conduct that the jury's discussion should be treated as private 

and confidential. 27 Lord Devlin has suggested that. 

The lack of any formal obligation to secrecy is a 
vestige of the embryonic jury. Since jurors were 
originally purveyors of what was supposed {:o be 
public knowledge. there was nothing for them to 
be secret about. 28 

Members of a grand jury. on the other hand. were required to 

swear an oath of secrecy. 29 In 1968 in the United Kingdom the 

rule of conduct maintaining jury room secrecy was felt to have 

been so well adhered to that no prohibition on jurors' 

I dis closures was felt to be called for. 30 In Canada. however. 

I 
I 

II 
'I 

it is an offence for a juror to disclose "any information 

relatin9 to the proceedings of the jury when it is absent from 
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the court room that was not subsequently disclosed in open 

court II, except in prosecutions of third persons charged with 

interfering with the course of justice. 31 

8.11 It could be argued that to prohibit jurors' dis closures 

indefini tely is an infringement both of their right of free 

speech and of their right to resume their anonymity uninhibited 

by the continuing effects of their period of jury service. It 

can also be argued that the publication of jurors' descriptions 

about their experiences can have an educational effect on the 

public. Certainly jurors have given press interviews and 

published articles about their experiences, including the 

process of deliberation. 32 Very recently a II blow-by-blow" 

des cription of the deliberation in the trial of Mr. Justice 

Lionel Murphy appeared in The National Times 33 which journal 

also published the story of one juror in the trial of Norman 

Gallagher. 34 This practice was long ago described by a judge 

as "most improper, deplorable and dangerous".35 On the other 

hand it is difficult to find grounds for prohibiting such 

disclosures when neither the accused nor the jury members are 

idenhfied, that is, where the disclosure does not obviously 

refer to a particular trial but concerns the general subject of 

jury service. 

8.12 The difficulties that arise when publicity is given to 

jurors' disclosures about a trial that is both recent and 

identified are illustrated by the actions of some of the jurors 

in the trial of Mr. Justice Murphy. 36 Those disclosures were 
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characterized by high emotion, conflicting versions and great 

public interest, Moreover, they were made very soon after the 

trial, which itself had been well publicised, and when an 

appeal was pending. Politicians and academics were among those 

who publicly criticised the verdict and the Federal 

AttorneY-General, Lionel Bowen, reportedly felt that the j uroy's 

had been provoked into answering the attacks,3? The trial 

judge was presented with an application from counsel for the 

accused for the jurors to be recalled and questioned about 

their deliberations, This, however, he declined to do, 

Counsel argued that, if the jurors I allegations were found -t.o 

be true, the verdict would have to be set aside, The judge, 

however, refused to consider the disclosures published in the 

media,38 The controversy surrounding these disclosures and 

those by the Gallagher juror, have prompted authorities in at 

least two States to consider prohibitions on juror 

disclosures, In Victoria, legislation prohibiting pub1ic 

statements by jurors is apparently likely to be introduced this 

year,39 In Western Australia, however, the Attorney General" 

after an investigation, decided that such legislation was not. 

necessary at present, 40 The Commission is tentatively of the 

view that there should be some restriction on dis closure by 

jurors, The Commission invites submissions on this issue and 

as to wheth8r there should be a prohibition on jurors l 

disclosures generally, or whether the prohibition should be 

limited to certain kinds of disclosure, 
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B. publication of Jurors' Disclosures 

8.13 Whether or not there is to be any prohibition upon 

jurors themselves, it may be felt that a prohibition should 

apply to the media. It has been difficult to date to 

categorise publications of jurors' disclosures as contempt of 

court. If the publication occurs once the trial is finally 

completed with no possibility of a retrial, the only basis for 

a contempt charge is that the pl.lbH.cation involves an 

interference with the due administration of justice as a 

continuing process because it tends: 

(a) to imper'il the finality of jury verdicts and 
thereby diminish public confidence in the general 
correctness and propriety of such verdicts and 
(b) to affect adversely the attitude of future 
jury men and the quality of their 
deliberations. 41 

It has been held to be undesirable for a newspaper to publish 

accounts of the observations of a juror in relation to a 

recently concluded trial. 42 Since 1981 in the United Kingdom, 

statute has provided that such publications are in contempt of 

court. It is a contempt of court 

to obtain, disclose or solicit, any particulars 
of statements made, opinions expressed, arguments 
advanced or votes cast by members of a jury in 
the course of their deliberations in any legal 
proceedings. 43 

Publicity given to disclosures made by jurors may give added 

cause for concern that fear of being publicly exposed, even 

anonymously, will have the effect of inhibiting frank 

discussion and expression of views in the jury room. There is 

also a danger that people will be unwilling to serve as 
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. 1.J.lJ. h Jurors. T e Commission proposes that the publication of 

jurors' disclosures which identify the trial in question should 

be an offence. It may be that publication in certain 

circumstances should be permitted, for example, when neither 

the accused nor any other juror is identified. Again it may be 

necessary only to prohibit paying or offering to pay a j uY'or 

for his or her "story". In this way the disclosure is IHely 

to be made and solicited in good faith. 

C. Jurors' Disclosures as Evidence 

8.14 other jurisdictions have recognised that there may be 

occasions when justice requires that the courts accept jurors' 

evidence about their deliberations. To the extent necessary, 

mechanisms have been developed to permit minimal breach of jury 

room secrecy without totally undermining the principles of 

finality of verdicts and jurors' privacy. In the United states 

Federal cour{:s, for example, jurors' evidence "on the question 

whether extraneous prej udicial information tAlaS improperly 

brought to bear upon any j uror" is admissible in an inquiry 

into the validity of a verdict.lJ.5 However, 

A juror may not testify as to any matter or 
statement occurring during the course of the 
jury's deliberations or as to the effect of 
anything upon his or any other juror's mind or 
emotions as influencing him to assen-I:: or dissent 
from the verdict ... or concerning his mental 
processes in connection therewith ... 46 

The Law Reform Commission of Canada has proposed that a person 

convicted by a jury should be able to apply to the Minister of 

Justice for an inquiry into the validity of the verdict. Upon 

such an inquiry I a juror should be permitted to give evidence 
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of objective events occurring dUI~ing deliberations but not of 

subjective mental or emotional processes. If, after such an 

inquiry, the Minister were satisfied that irregularity or 

misconduct occurred during the deliberations "which indicates 

that the verdict did not reflect the judgment: of all jurors ll
, a 

new trial could be ordered. The Canadian Commis sion felt that 

a remedy such as this should be provided to accused people in 

f bl t t · . d t 47 W . . t b" cases 0 a an Jury m~scon uc. e ~nV2 e su m::.ss~ons as 

to whether and, if so, in what circumstances, jurors' evidence 

as to the jury's deliberations should be admissible in appeal 

proceedings. 

V. THE ROLE OF THE FOREMAN 

8.15 The role of the foreman will vary depending 011 the 

personali ties on each jury, as will the nature- and level of 

discussion. The traditional direction given to jurors after 

they are sworn advises them to elect a foreman at the earliest 

convenient time. It has been sugges;ted that early election of 

a foreman is important for two reasons. First, the foreman 

having been elected before deliberation commences, lithe 

procedures in the deliberating room are likely to be more 

orderly". Secondly, as jurors' queries and requests are best 

directed through the foreman, it is important that that person 

be identified from the commencement of the trial. 48 The 

Canadian Criminal Code 1970 now requires the judge to direct 

the jury to elect a president in the early stages of Lhe 

. 1 4·9 
tr~a. On the other hand, the benefit to be derived from 

deferr'ing the selection of the foremal1 is that the jurors, 
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knowing each other better, are likely to choose a more suitable 

representative. The Commission invites submissions as to 

whether any change to the current practice in this regard is 

necessary. 

8.16 

should 

The 

be 

VI. LENGTH OF DELIBERATION 

maximum length of time which a particular 

permitted or required to deliberate is at 

jury 

the 

discretion of the presiding judge. In a complex case involving 

detailed evidence on a number of charges and lasting some 

months, the jury must be given adequate time to consider the 

full ramifications of the whole of the evidence carefully. 

They might need to be sequestered for several days or even 

weeks. The length of the deliberation, however, should not be 

so oppressive as to coerce a verdict. There is a minimum time 

limi t imposed. A jury may not be discharged without giving a 

verdict (subject to impropriety or unfairness as discussed 

above) unttl it has tried to reach agreement for at least six 

hours. The presiding judge 

deliberating longer" but may 

expiration of that period. 50 

may decide to keep a jury 

not discharge it before the 

8.17 Deliberation time has been identified as one of three 

"major determinants of verdicts,,51 by jury researchers in the 

United states. For example, juries ultimately unable to agree 

have been found to spend on average, three times longer in 

deliberation than juries who deliver a verdict, yet a unanimous 

verdict requires a longer deliberation time than a maj ori ty 
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verdict. Predictably, twelve-member juries take longer to 

reach a verdict than six-member juries. 52 Findings of this 

type suggest that deliberation time is a sensitive factor 

affecting outcome. The Commission is concerned that no useful 

purpose can be served by detaining a jury for six hours when it 

is unable to agree after a lesser but reasonable period in a 

relatively straightforward case. We consider that, when a 

judge has stressed the jury's obligation to consider the 

evidence and the directions in the summing-up and to discuss 

the case with open minds attempting to reach a unanimous 

verdict, the additional measure of keeping the jury together 

for at least six hours can be counter-productive where it is 

clear from the early stages of deliberation that agreement will 

not be reached. We propose that the minimum deliberation 

period should be reduced, and we invite submissions as to the 

proper minimum period which should apply. The presiding judge 

is in the best position to determine, in his or her discretion, 

what is the proper maximum length of deliberation, and this 

determination will usually be made after consultation with the 

jury and with counsel. Accor'dingly, we do not consider -that 

any maximum period should be specified by legislation. 

VII. TENTATIVE PROPOSALS 

8.18 In this Chapter we have described the law relating to 

jury deliberations. We have considered whether that law 

operates fairly from the point of view of the accused and 

effectively from the point of view of the administration of 

justice. We tentatively propose the following reforms. 
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1. It should be a universal practice for the jury 

to be advised of its right both to ask 

questions of the judge and to have any part of 

the evidence read from the transcript 

(paragraph 8.5). 

2. The minimum deliberation period before a jury 

can be discharged without verdict should be 

reduced from six hours (paragraph 8.17). 

8.19 There are other questions which have been raised in this 

Chapter. The Commission also invites submissions on these: 

* whether juries should ever be denied access "1:0 

certain exhibits and, if so, on what grounds 

(paragraph 8.3); 

* whether multiple copies of documentary exhibits 

should be provided to the jury (paragraph 8.3); 

* whether the jury should be provided with a 

transcript of all or part of the evidence either 

as a matter of course, at its request, or at the 

discretion of the presiding judge (paragraph 8.4); 

* whether jurors should be prohibited by statute 

from disclosing their deliberations (paragraph 

8.12); 

* whether the publication of disclosures by jurors 

about their deliberations should be an offence 

(paragraph 8.13); 



1. 

2. 

3. 

4. 

- 200 -

* whether the evidence of jurors about the jury I s 

deliberations should be admissible in subsequent 

legal proceedings and, if so, in what 

circumstances (paragraph 8.14); a~d 

* whether any change to the current practice 

whereby the jury is advised to elect a foreman as 

early as possible is necessary (paragraph 8.15). 
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Chapter 9 

The Jury1s Verdict 

I, INTRODUCTION 

9,1 One reason put forward for abolishing jury trials is 

that juries do not come reliably, or often enough, to IIcorrectll 

verdicts. This is said to be evidenced by the number of times 

trial judges have disagreed with jury verdicts. On the other 

I 
I hand, one reason put forward for retention of jury trials, most 

I often by judges, is that juries usually, or almost always, 

I 
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I 

arrive at verdicts with which judges ar'e in agreement. The 

Chicago Jury Project results showed that judges agreed with the 

juries I verdicts in seventy-five per cent of cases surveyed. 

Where there was disagreement, juries tended to be more lenient. 

often acguit"ting in cases where prosecution methods could have 

been considered to be unfair. 1 

9.2 Lord Devlin has recognised the great value which flows 

from the freedom of juries to view the criminal law as flexible 

rather than rigid and to take an equitable approach in line 

with community attitudes. 

If you want certainty or predictability. you must 
keep the judgment running close to the law. If 
you want the best judgment in the light of all 
the facts when they have emerged. then it will be 
one that has moved nearer to the aequum et bonum 
[equity and good conscience]. The unique merit 
of the jury system is that it allows a decision 
near to the aequum et bonum to be given without 
inj uring the fabric of the law. for the verdict 
of a jury can make no impact on the law. 2 
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Consistent jury acquittals, however, may well have an impact on 

the law. The offence of culpable driving was created largely 

because juries consistently acquitted bad drivers charged t.I.Ji th 

manslaughter. Jury verdicts are a way of informing legislators 

of public attitudes to the criminal law. Trial by jury is "an 

inSU1~ance that the criminal law will conforrn to the ordinary 

rnan's idea of what is fair and just".3 On the other hand, it 

has been argued that juries have not consistently defended the 

public interest in equity and justice but have been rnore likely 

to submit to oppressive laws such as the attack on freedom of 

speech by the sedition laws, and the attack on freedom of 

association by anti-industrial union laws. 4 

II. FORM OF THE VERDICT 

9.3 The jury is not completely at liberty as to the verdict 

it can render. The verdict must, of course, relate to the 

charges in the indictment. Where the jury is not restricted to 

a verdict of guilty or not guilty of the offence charged, any 

alternative verdict rendered must be authorized by law. If the 

indictment is dra,wn in such a LlJay that the offence charged 

leaves open an alternative count of a less serious offence, the 

jury might convict the accused only of the less serious 

charge. 5 There are many statutory alternatives. For example, 

the Crimes Act, 1900 provides that where the charge is rnurder 

but the jury is satisfied that there was provocation or 

dirninished responsibility, the accused can be convicted of 

manslaughter. 6 A second lirnitation on the jury's control over 

.. ,~--------------------------------

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

- 207 -

the verdict is the judge's role in "taking the case awayll from 

the jury and directing an acquittal where the evidence could 

not sustain a conviction. In exceptional circumstances the 

judge may refuse to accept the jury's first verdict and require 

it to deliberate further.? Ultimately, however, the verdict 

is the jury's preY'ogative and t.he judge has little power to 

interfere. The judge may not intimidate or pressure a jury to 

come to a particular verdict, or to any verdict at all. 8 

III. DELIVERY OF THE VERDICT 

9.4- The fo~'eman, who delivers the jury's verdict, should do 

so in the presence and healning of the remainder of the jury. 

If none of them then protest at the verdict delivered, no juror 

can later come forward to say he or she disagrees with that 

verdict. 9 Where the foreman renders the verdict out of the 

hearing of fellow jurors, however, their consent cannot be 

assumed. 1O While a jury can correct its verdict before being 

dis charged, 11 it cannot later return to court to plead that 

the verdict was given unde.r a misapprehension. 12 The argument 

that the secrecy of the jury's deliberations should give way to 

the interests of justice Luhen inadmissible evidence has 

apparently been considered by a jury, (see paragraph 8.14), 

would seem to apply equally where a jury gives its verdict 

under a misapprehension about its meaning. A measure of 

certainty in the concurrence of all jurors in the verdict could 

be achieved if each juror were to be asked individually what 

his or her' verdict was or whether he or she agreed with the 

verdict delivered by the foreman. This procedure, known as 
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polling the jury, is an option now available to the presiding 

j u d g e if he 0 r she con sid e r s the sit u a U 0 n wa r ran t sit. 13 The 

procedure has been criticised on the basis that the jury's 

verdict is a corporate decision and individual polling is 

t d I · I' t 14 0 th h h d warran e on y J.n unusua cJ.rcums ances. n e ot er an, 

.manimi ty is required for a valid verdict and pol1ing is an 

effective way of ensuring that unanimi ty exists. The 

Commission proposes that each member of a jury in a criminal 

trial should be polled by the presiding judge to ensure that 

the verdict is unanimous. An alternative which may be 

considered is to require each juror to sign a document which is 

a formal record of the verdict. 

9.5 A jury may add a rider to a verdict of guilty, 

recommending mercy. Such a recommendation, however, is not 

binding 01, the judge when sentencing .15 Neither counsel nor 

the judge may invite a jury to add a recommendation for 

mercy.16 There is debate both about whether juries should 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

continue to have this power and about whether they ought to be I 
told of it. It may be argued that the availability of the 

recommendation for mercy could opet'ate to the disadvantage of I 
the accused. A juror reluctant to concur in a guilty verdict I 
may be persuaded by the offer of the rnaj ori ty to recommend 

mercy. This consideration was one reason for' the Law Reform 

Commission of Canada's recent proposal that the jury's 

prerogative to recommend mercy should be abolished and that the 

jury should be instructed that it has no such prerogative. The 

other reasons were, first I that i't: is not part of the jury I s 
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role to influence sentence and, second, that any suggestion 

from the jury would be made in ignorance of factors relevant to 

the sentencing process. 1? On the other hand, it might be 

argued that a jury which has heard the evidence and come to a 

determination of guilt beyond reasonable doubt should be 

Bnti tled to signal its recognition of mitigating factors. The 

recommendation for mercy could be seen as a comment by the jury 

on the facts proven as well as a comment on what the sentence 

should be. We invite submissions as to whether the jury should 

continue to have the ability to recommend mercy, and, if so, 

whether it should be so advised in the judge's summing-up. If 

the jury is to be advised of its prerogative, the question 

arises as to what form such advice or direction should take. 

IU. THE UNANIMITY RULE 

9.6 In New South Wales criminal verdicts must be 

unanimous. 18 Unanimity is required in order to convict an 

accused, and also in order to acquit. In Newell Mr. Jus·tice 

H.U. Evatt stated, 

trial by jury has been universally regarded 
as a fundamental right of the subj ect and 
unanimity in criminal issues had been regarded as 
an essential and inseparable part of that right. 
not a subordinate or merely procedural aspect of 
it .19 

In this context it must be remembered that the deliberating 

j ur'y may not be composed of twelve members. Up to two of the 

originaJ. jury may be discharged in the judge's discretion, 

while the jury may drop below ten members wi t.h the written 

consent of the Crown and the defence. 20 

--~----
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A. Majority Verdicts: Rationale and Principle 

9.7 Some difficulties have been identified with achieving 

unanimity, and a number of jurisdictions will accept a majority 

verdict in a criminal trial where a jury is unable to achieve 

unanimity after a specified period. 21 Unanimity would seem to 

require a longer deliberation period than a majority verdict. 

Moreover, a jury able to render a majority verdict is probably 

less likely to disagree. Thus a new trial is unnecessary. 22 

The reason given for the introduction of majority ver'dicts in 

the United Kingdom in 1967 was: 

to prevent one or tIJ.IO bribed or intimidated 
jurors from preventing conviction. 23 

critics have suggested, however, that the real reason was a 

reaction to the. then recent democratisation of the jury, when 

all voters became qualified to serve, and thus to 

9.8 

the possibility that the jury might start 
taking seriously the ideology of representing all 
the people ... that bohemian or radic~l standards 
may infect the jury ... 24 

Majority verdicts have been justified in the United 

states from a functional point of view. 

the purpose of trial by jury is to prevent 
oppression by the Government ... In terms of this 
function we perceive no difference between juries 
required to act unanimously and those permitted 
to convict or acquit by votes of 10 to two or 11 
to one. 25 

Federal juries must be unanimous, but States may now provide 

for majority verdicts in cases where juries have twelve 

members. Maj ori ty verdicts by six-member juries, however, have 
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been held to be unconstitutional in the United States. 26 In 

scotland, where juries have fifteen members, 27 the verdict of 

. I "t '11 f-f' 28 a s~mp e maJor~ Y w~_ su ~ce. 

9.9 There is some evidence that II nobbling II of j Urot'S (i. e. 

bribery or intimidation) occurs in New South Wales. The 

judgment of the New South Wales Cour't of Criminal Appeal in I 
l:Lill reveals l:hat one juror was offered money by telephone 

I during the course of the trial. That attempt was dis covered 

because the juror involved informed the court. 29 However, it 
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is not clear that hung juries form a significant proportion of 

trial results. 30 Experience with majority verdicts in the 

United Kingdom shows that between nine and twelve per cent of 

trial verdicts are by maj ority. 31 It could be that, without 

the availability of majority verdicts, the juries in those 

trials would have failed to reach a verdict. On the other 

hand, it could be that some of those juries would have achieved 

unanimity if given more time to attempt it. Currently juries 

in the United Kingdom must try to reach a unanimous verdict 

until at least two hours have elapsed. 32 Until then, they are 

not told of their right to bring in a majority verdict. 

Evidence fr'om the Chicago Jury Proj ect suggests that maj ori ty 

verdicts would make Ii ttle impact on the rate of hung juries. 

It would seem that juries initially split 11-to-1 or 10-to-2 

tend to achieve unanimity after some deliberation and that it 

I is juries in which the initial minority is larger that 

I 
I 
I 

ultimately fail to agree. 33 
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B. Arguments in Favour of Unanimity 

9.10 A number of arguments can be made for the retention of 

the unanimity rule. First, the unanimity requirement is said 

to reduce the ris k that innocent people will be convicted by 

increasing the accuracy of jury fact-finding. A jury is assumed 

to be an accurate fact-finder because it brings to bear on the 

decision-making process the collective experience and recall of 

twelve people, and because the deliberative process in which 

they engage encourages a give-and-take by which ideas and 

arguments (including those of a minority) are tested and 

refined, adopted or rejected. The unanimity requirement is 

necessary to ensure that these attributes of jury 

decision-making are present. 34· Second, because the jury is 

expected to oper'ate as a collective, it is argued, it must 

collectively be convinced of guilt beyond a reasonable dOljbt. 

How can the requirement of proof beyond reasonable doubt be 

satisfied when some members of the jury hold doubts and will 

not concur in a verdict?35 Third, it is felt that unanimous 

ver'dicts are more acceptable 

jurors, to the 

than maj ori ty verdicts to 

participating 

people. 36 

9.11 The significance of 

unanimity requirement may 

community, and 

some of the alleged 

also be doubted. For 

to accused 

ris ks of the 

e)<ample, in 

1982, the Law Reform Commission of Canada stated that lithe 

problems some people associated with the unanimity requirement, 

hung juries and corrupt jurors, were not nearly so serious as 

is sometimes argued. 11
37 It can therefore be argued that the 
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unanimi ty requirement is an important safeguard against 

wrongful convictions and acquittals and a fundamental feature 

of the jury syste~. In 1965 the Morris Committee in the United 

Kingdom argued that, 

the absence of a certain number of 
disagreements would itself be disturbing, since 
in the nature of things 12 individuals chosen at 
random are unlikely always to take the Same view 
about a particular matter, and the existence of 
disagreements may, therefore, be evidence that 
jurors are performing their duties 
conscientiously.38 

The Commission invites submissions on the desirability or 

I otherwise of altering the current requirement of unanimity in 

verdicts in criminal trials. 
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V. THE JURY'S OBLIGATION TO APPLY THE LAW 

9.12 Juries have the power to refuse to apply the law as 

interpreted by the judge to the facts they find in a particular 

case. 39 More correctly perhaps, a "perverse" acquittal 

be reviewed: it is final and conclusive. 40 Neither 

cannot 

can a 

judge direct a jury to convict. It is not the judge's task to 

decide the question of guilt; the jury must. 41 This is not to 

say that the judge may not tell the jury that, in his or her 

opinion, the only verdict which they can, in conscience, render 

.1 is a verdict of guilty. In such a case, the summing-up must 

I 
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also make it clear to the jury that the matter is for them 

alone. 42 Thus, while the jury should obey the law, 

it is an obedience which they cannot be 
compelled to give. They are the wardens of their 
own obedience and are answerable only to their 
own conscience ... 43 
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It would seem, however, that juries rarely refuse to apply the 

law interpreted for them by the presiding judge. The 

researchers on the Chicago Jury Proj ect suggested four reasons 

why juries rebel so infrequently: 

* the law has adjusted to prevailing values; 

* the group nature of the jury curbs eccentric 
views; 

* the jury is solemnly invested with an important 
public task; and 

* the jury is never told that it has the power to 
"nu1lify", i.e. render a perverse ~erdict.44 

9.13 The jury's "nullification power", its "privi1ege of 

returning a perverse verdict", has been put forward as one of 

its virtues: 

The jury thus represents a uniquely subtle 
distribution of official power; an unusual 
arrangement of checks and balances. It 
represents also an impressive way of building 
discretion, equity, and flexibility into a legal 
system. Not the least of the advantages is that 
the jury, relieved of the burdens of creating 
precedent, can bend the law with6ut breaking 
it. 45 

The occasional Y'efusal of a jury to convict, in spite of the 

evidence and the instructions of the judge, might be an example 

of a jury rej ecting the harshness of a law or its application 

to a particular case. Alternatively, of course, waywardness 

might be a sign of ignorance or confusion. The acceptability 

of perverse verdicts always assumes that the jurors have 

properly understood the law they are rej ecting. The validity 

of the jury system is dependent on the assumed competence of 

juries to apply the law as received from the judge. As we 
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argued in Chapter 6, the best way of reducing the incidence of 

ignorance and confusion is by making jury instructions more 

understandable to juries. 

9.14 The usual nature of a jury's verdict, being a general 

verdict without a statement of reasons, may not allow the judge 

or the parties to be sure that the jury was satisfied beyond 

reasonable doubt as to each of the elements to be proved. It 

has been argued that requiring special verdicts - answers to a 

series of questions on the facts - would be one way of ensuring 

that ultimate verdicts are lawful, as the application of the 

law to the facts found could be made by the presiding 

judge. 46 The English Court of Criminal Appeal has observed, 

however, that 

Special verdicts ought to be found only in the 
most exceptional cases .... 47 

It is clearly desirable, moreover, that a jury which has given 

specific answers to questions on the facts should then be 

empowered to return an appropriate general d · t 48 ver :l.C • The 

I 
I Commission invites submissions as to whether judges in criminal 

I trials should have a discretion to require a special verdict 

and, if so, in what circumstances. We consider that the best 

I way of increasing the prospect of res ponsible consideration of 

I 
I 
I 
I 
I 

the case by the jury is to adequately instruct them on the 

elements of the offence and to improve the effectiveness of 

instructions. 
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VI. INTERPRETING THE VERDICT 

9.15 In a contested case, the guilty verdict of a jury must 

precede sentencing. Sentencing is a matter solely for Lhe 

judge and, as a general rule, the possible sentence is not a 

matter which the jury should take into account in deliberating 

upon a verdict. One exception to this rule is cY'eated by the 

Mental Health Act, 1983, which requires the presiding judge to 

tell the jury that the consequences of a verdict of "not guilty 

by reason of mental illness" are that the defendant will be 

detained in custody until released by due process of law. 49 

9.16 In most cases the factual basis of a gUilty verdict will 

be clear to the judge from the way in which the case was argued 

in court. When an accused could properly have been found 

guil ty on one of alternative bases, however, the judge will 

generally receive no assistance from the jury I s verdict as to 

which basis, one of which will often be less aggravating. was 

accepted by them. How, then, should the judge approach the 

sentence? If only one view of the verdict is reasonably open, 

the judge is bound to accept that view in sentencing. Where 

two views are open, however, it has been held in Australia that 

the judge is entitled to make his or her own findings of fact 

consistent with the verdict, and is under no obligation to view 

the facts in the light most sympathetic to the accused. 50 This 

position can be contrasted with the recent English ruling that, 
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Where a defendant has been convicted by the jury, 
and the verdict of the jury is consistent with 
more than one version of the facts, the court 
should give to the defendant the benefit of any 
doubt there might be over the basis of the 
v.erdict. 51 

9.17 Clearly the situation, when it arises, presents a 

dilemma. The English Court of Criminal Appeal has made two 

suggestions for avoiding the problem: 

* ... the prosecution should endeavour to avoid the 
possibility of dilemmas of this kind arising by 
drafting the indictment to include counts which 
would have clear factual implications; 

* Judges could avoid such 
directions to juries to 
al ternative bases, except 
requirement to do so.52 

dilemmas by avoiding 
consider convicting on 
where there is a clear 

others have made suggestions for dealing with the problem When 

it arises. For example, it has been suggested that jurors 

should be questioned as to the basis on which a guilty verdict 

has been 53 returned. There is an accepted practice, at least 

in cases of murder where there is evidence both of provocation 

and of diminished responsibility, of inquiring of the jury 

which basis was accepted. The risks in questioning the jury 

were adverted to by Mr. Justice Stephen in the High Court: 

Care must no dcubt be taken to ensure both that 
the foreman clearly understands the nature of the 
question and that he is fully capable of 
answering it, that is, that he in fact knows what 
are the grounds which have led his fellow jurors 
to their verdict. If there has been no unanimity 
as to grounds or iF individual jurors have not 
disclosed, and may, indeed, not be prepared to 
disclose, their grounds the foreman cannot of 
course, supply the information sought. It should 
be made clear to him that his function is only to 
answer to the best of his ability the question 
asked, ensuring that, if answered, it does truly 
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reflect the jury I s unanimous view. The ques tion 
should. of course, be' so confined as to ensure 
thaI: it does not invite any spontaneous general 
disclosure of the jury's deliberations. 54 

The Commission considers that, where alternative bases for a 

conviction (1.l.lhich have different consequences for sentencing) 

are left to a jury, the judge should endeavour to determine 

which basis the jury accepted. We, therefore, tentatively 

propose that, in such cases, the judge should direct the jury 

in the summing-up to consider on which ground the verdict is 

based. When the verdict is rendered in such a way that the 

ground accepted is not clear, the judge should first ask the 

foreman whether the 'j Ut'y reached a unanimous view as to which 

ground it accepted. If the foreman affirms that the jury was 

unanimous on this issue, the judge should then ask which ground 

was accepted. The judge should then be bound, in sentencing, 

by the jury's view of the facts. 

VII. FINALITY OF THE VERDICT 

9.18 In New South Wales a jury's acquittal is final and 

conclusive and cannot be overturned on appeal. However, a 

verdict of guilty might, on appeal by the accused, be found to 

be unreasonable, internally inconsistent or against the 

'd 55 ev~ ence. In each case there is a certain minimum of 

evidence which the law requires and a verdict that is not 

supported by some evidence will be set aside on appeal. 56 For 

example, the prosecution might make out no case in law or the 

prosecution case might be rebutted by overwhelming proof of 

innocence. On appeal from a conviction on indictment in New 

South Wales, the court will allow the appeal 
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if it is of the opinion that the uerdict of the 
jury should be set aside on the ground that it is 
unreasonable, or cannot be supported, hauing 
regard to the euidence, or that the judgment of 
the court of trial should be set aside on the 
ground of the wr.ong decision of any question of 
law, or that on any other ground whatsoeuer there 
was a miscarriage of justice ... 57 

Australian courts are generally reluctant to overturn 

the uerdict of a jury. which has been properly instructed. The 

majority in the High Court in Ross noted: 

. .. if there be evidence on which reasonable men 
could find a verdict of guilty, the determination 
of the guilt or innocence of the prisoner is a 
matter' for the jury and for them alone, and wi·tlt 
their decision based on such evidence no Court or 
Judge has any right or power to interfere. 58 

In Crooks in the Supreme Court of New South Wales, Chief 

Justice Jordan stated after quoting the aboue from ~~: 

If there is no evidence of guilt, or only such a 
faint scintilla that reasonable men could not act 
upon it, the trial judge may direct a verdict of 
not guilty and if he refrains and the jury 
convict, it is the duty of the Court of Criminal 
Appeal to set aside the conviction. If evidenc!? 
is given which. if accepted, is sufficient to 
justify a conviction, and a verdict of guilty is 
challenged on the ground that the preponderance 
of evidence is the other way, it is necessary to 
establish that the evidence pointing to innocence 
is of such kind that reasonable men could not 
haue failed to accept it, and is so overwhelming 
that reasonable men could not have failed to act 
on it... But the fact that a trans cript contains 
what appears to be strong euidence for the 
defence does not entitle a Court of Criminal 
Appeal to substitute trial by three judges who 
haue not seen the witnesses for trial by twelve 
jurymen who have. 59 

More recently, in Chamberlain, Mr Justice Brennan in the High 

Court of Australia stated: 
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It is not easy to conceive of a mis carriage of 
justice arising from the state of the evidence 
where the evidence. viewed reasonably is 
sufficient to support the verdict. After all. 
the jury is the constitutional tribunal for 
deciding whether an accused person is guilty or 
not guilty. and if there is. evidence sufficient 
to support a verdict of guilty. it is for the 
jury to say whether that verdict should be 
returned. 60 

A successful appeal can haue one of a number of results: 

* a conuiction of a lesser offence 
substituted as the proper verdict; 

* a re-trial can be ordered; or 

can be 

* a verdict of not guilty can be substituted as the 
proper verdict. 61 

9.20 Thus. a jury's guilty verdict will be quashed on appeal 

if a miscarriage of justice occurred in the course of the 

trial. Some miscarriages arise from the behaviour of jurors or 

juries themselves. Guilty verdicts have been quashed where 

members of the jury have breached the rule that a jury must not 

separate or communicate with the public while deliberating. for 

example. 62 Other trials falter due to some procedural defect 

affecting the jury. such as where a jury takes "evidence" at a 

view from a witness in the absence of the accused. 63 Where 

inadmissible material prejudicial to the accused has been 

obtained by the jury the trial will usually miscarry.64 

VIII. RETRIAL AFTER JURY DISAGREEMENT 

9.21 The meaning of a failure to agree and the propriety of a 

re-trial after a jury has been unable to agree have been the 

subj ect of recent debate. The English position seems to be 
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that, after a hung jury, the accused person may be tried again 

al though the prosecution is not obliged to proceed further. 65 

There is also some authoritative support for the view that if 

the second jury disagrees the prosecution should formally offer 

no evidence at a third trial. 66 Thus a second disagreement is 

considered IItantamount to an acquittal". 67 While failure to 

agree is not the equivalent uf an acquittal, it has been argued 

that, lI[i]f a jury disagrees, surely tha·t means that the 

I prosecution has failed to prove its case beyond reasonable 
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doubt to the satisfaction of the jury ... II .68 It has even been 

argued that II it does not follow from the rule; that the jury 

must be agreed before there can be a conviction... that they 

must also be agreed before there can be an acquittal " . 69 

The jury's purpose is to decide whether the 
prosecution has proved the accused's guilt beyond 
reasonable doubt. If the jury is not thus 
satisfied of guilt then, it is submitted, the 
prosecution has failed and the verdict should be 
that the accused is not guilty.70 

9.22 The failure of a jury to reach agreement, however, may 

be caused by a single perverse, corrupt or credulous juror who 

refuses to join in the maj ori ty I S decision. The dissenting 

juror may dissent for reasons uninfluenced by considerations of 

evidence and standard of proof. Should the achievement of 

finality be frustrated by such people? The introduction of a 

rule denying the right of the prosecution to conduct a second 

jury trial would boos t arguments in favour of maj ori ty 

verdicts. The Commission does not suggest that retrial after 

one jury has failed to reach a unanimous verdict should be 
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prohibited. We propose, however, that if a second jury fails 

to agree there should not be a third trial. We understand that 

this is in fact the policy of prosecuting authorities in New 

South Wales. 71 

IX. DISCHARGING THE JURY 

9.23 The jury's task is complete when it delivers its 

verdict. Some judges, however, make a practice of detaining 

the jury while se.ntence is passed. There is no doubt that 

jurors who wish to observe the sentencing process are entitled 

to remain in the court room as members of the public. The 

Commission is aware that, in certain circumstances, forced 

detention can cause distress to jurors. We also consider that 

it is unfair to read an accused's record in the ~resence of the 

jury because of the chance that those jurors will, in the 

future, suspect that accused people have a record which has not 

been revealed. We invite submissions aD to whether juries 

should be dis~harged immediately upon the delivery of the 

verdict or whether this matter should be left, as at present, 

to the discretion of the presiding judge. If discharged, 

members of the jury could be advised that they are entitled to 

remain in the public areas of the court while sentence is 

passed. 
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X. TENTATIVE PROPOSALS 

9.24 In this Chapter we have described the law relating to 

the verdict of a jury. We propose the following reforms. 

9.25 

1. Each member of a jury in a criminal trial 

should be polled to ensure that the verdict is 

unanimous (paragraph 9.4). 

2. Where alternative factual bases for a 

conviction are left to the jury, the judge 

should direct the jury to consider on which 

ground its verdict is based. When the verdict 

is rendered in such a way that the ground 

accepted is not clear, the judge should first 

ask the foreman whether the jury reached a 

unanimous view as to which ground it 

accepted. Only if the jury's v ielAl is 

unanimous should the judge ask which ground 

was accepted. The jury's answer should be 

binding on the judge when sentencing 

(paragraph 9.17). 

3. Where both the first jury and the second jury 

have failed to reach agreement after being 

as ked to deliberate upon a verdict, statute 

should provide that there will not be a third 

trial (paragraph 9.22). 

The Commission also invites submissions on the other 

questions raised in this Chapter. They are: 
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3. 

4. 

5. 

6. 

- 224 -

* whether the jury should continue to have the 

prerogative to recommend mercy and, if so, 

whether it should be informed of this in the 

summing-up (paragraph 9.5); 

.11- whether the rule requiring a jury I s verdict to 

be unanimous should be retained (paragraph 

9.10) ; 

* whether the judge in a criminal trial should 

have a discretion to request the jury to return 

a special verdict and, if so, in what 

circumstances (paragraph 9.14); and 

* whether juries should be discharged immediately 

they have delivered ti"leir verdicts or whether 

the matter should remain at the discretion of 

the presiding judge (paragraph 9.23). 
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Chapter 10 

The Special Problems of Long and Complex Trials 

I. INTRODUCTION 

10,1 Long and complex criminal trials present problems for 

the jury system which might adversely affect the administratio~ 

of criminal justice and which motivate some to call for the 

abolition of jury trials in such cases. The length of cases 

increases the ris k of dim"inution of the jury by illnes s, 

pregnancy or other reasons. In a long case the greater chance 

that prej udicial material will be introduced or that jurors 

will be suborned also increases the risks of a mistrial. In a 

complex case there is the danger that the jury will be confused 

by the welter of information and unable to understand technical 

evidence with the result that the verdict may be unreliable. 

There is also concern that the strain imposed upon jurors by 

evidence beyond their grasp and months of hearing and 

deliberCltion time is intolerable and unfair. To be fair, just 

and efficient, the jury system must not only function fairly as 

far as the accused and the community are concerned but also for 

the jurors involved. 

lO.2 The issue of the effectiveness of juries in long and/or 

complex trials has been the subject of much public debate in 

recent times. For example, a recent Queensland fraud trial had 

las ted some twenty months when the jury was dis charged after 

thirteen days of deliberation due to the illness of a juror. 1 

The contemplation of a failure to agree by a jury in 
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such a case in the future led the Queensland Law Reform 

Commission to reverse its previous opposition to majority 

verdicts. 2 

10.3 The Federal Director of Public Prosecutions is reported 

to have said recently that, while juries can comprehend 

straightforward cases, such an understanding might not be 

possible in a major fraud trial or one involving complex 

technical evidence. 3 Some of the jurors who convicted Edward 

Splatt in South Australia, chiefly on the basis of forensic 

evidence, have, since his release, publicly admitted that they 

did not understand that evidence. 4- Recommending Splatt IS 

release, Royal Commissioner Shannon reportedly said that 

problems as complex as those involved in the Splatt case are 

"so detailed and convoluted that the jury needs to be furnished 

with considerable assistance". 5 In the Chamberlain case, 

Chief Justice Gibbs and Justices Mason and Murphy found that 

expert evidence on the traces of blood in the accuseds ' car was 

at a level of difficulty and sophistication above that at which 

a juror or a judge might subj ect the opinions to critical 

evaluation. The result was that the jury could not eliminate 

reasonable doubt on the question. 6 

10.4 These statements, and many others of the same kind, give 

rise to considerable disquiet as to the propriety of jury 

trials in long and complex criminal cases. Many suggestions 

have been made to correct the current situation, ranging from 

the abolition of the jury altogether in these cases to 
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tinkering with the jury system to avert some of the more 

obvious ris ks and adopting procedural reforms to give greater 

assistance to juries faced with complicated matters. We 

consider first the suggestion that j ul~ies should be abandoned 

in cases involving complex evidence and the various proposals 

that have been made as to the constitution of an alternative 

tribunal. Ways of assisting juries to better organise for 

themselves, and to better understand, complex evidence are then 

discussed. Finally some proposals for averting mistrials due 

to diminution of the jury are considered. 

II. ALTERNATIVES TO JURY TRIAL 

10.5 A number of commentators in the United Kingdom, the 

I United States and Australia argue that juries should not be 

used in particular types of cases or in cases where particular 
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types of evidence are adduced. For example: 

Whatever may be thought of a jury as a tribunal 
in criminal cases, it is probably adequate for 
the trial of simple , albeit serious, cases. In 
any event, it is extremely unlikely that public 
opinion would favour the complete abolition of 
trial by jury in criminal cases. There can be 
little doubt, however, that some criminal cases 
are quite unsuited for trial by a jury. One only 
has to think of complicated fraud and 
embezzlement cases, trials involving several 
accused, trials involving a large number of 
charges, to realize that sucry cases exist. 7 

Much recent attention has focussed on commercial prosecutions, 

particularly in the United Kingdom where a committee has been 

I established to consider how the conduct of fraud trials could 

be improved. 8 Levi has suggested that the abolition of jury 

I trial for corporate offences and frauds might be acceptable 

I 
I 
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because "fraud is not seen as an ordinary (or even 'real') 

crime" and abolition of juries in fraud cases is not seen as 

"infringing basic principles of criminal justice". 9 Others 

have noted that, even if juries were abolished only in fraud 

trials, some anomalies would remain. 

. . . if a man with a gun robs a bank, he has the 
opportunity to be tried by a jury and to be 
judged by the standards of honesty of the 
ordinary citizen a man who stole from the 
same bank using a computer would not. 10 

It could, on the other hand, be argue'd that the discalnding of 

jury trials may be acceptable because fraud crimes are not 

perceived to be as serious as other offences. 

10.6 Fairness is essential to criminal trials and an 

impartial and capable fact finder is central to the fairness of 

a trial. The Jury Act, 1977 attempts to ensure that issues of 

fact are not submitted to jurors who are incapable of 

understanding the issues for elementary reasons: children 

cannot be jurors, for example, nor can the deaf, not~ those who 

do not understand English. There may even be a discretionary 

jurisdiction to discharge an incompetent jury and to empanel a 

new one in the interests of j usti·ce. 11 Technological 

developments I howeu.er I have contributed to· the development of 

such complex factual situations that many have argued that 

trial by any jur"y in such cases cannot be fair. 
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A. Trial by Judge Alone 

1.0.7 It has been suggested that, 

The problem could be solved by providing that the 
court 

(a) shall, with the consent of the prosecutor and 
of all the accused and 

(b) may, upon the application of the prosecutor 
or of one or more of the accused and upon 
cause being shown by any such applicant, 

find that a case is unsuitable for trial by a 
judge and jury and direct that it shall be heard 
by a judge sitting alone. 12 

In civil trials, the Supreme Court of New South Wales is 

empowered to order that all or any issues of fact be tried 

without a jury where lI any prolonged examination of documents or 

scientific or local investigation is required and cannot 

I conveniently be made with a j ury ".13 Thus the Court can 

override the statutory right to a jury trial in cases of 

I 
I 

defamation, 

seduction 

malicious prosecution, 

or where fraud is alleged 

false imprisonment or 

in civil litigation. 14 

There are also certain serious criminal offences, most usually 

I committed by corporate bodies and attracting severe financial 

penalties which are usually only tried summarily. A summary 

I jurisdiction was conferred on the Supreme Court in 1967 and 
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certain offences under the Clean Air Act, 1961, the Clean 

Waters Act, 1970, the Noise Control Act, 1975 and the Prices 

Regulation Act, 1948, among others, can be proceeded with in 

that jurisdiction. 
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10.8 It has been argued that the jury is inappropriate in 

criminal commercial fraud trials because the technical. legal 

and economic concepts that arise are beyond the experience and 

understanding of the average juror. In 1979 a Bill was 

introduced into State Parliament providing for the prosecution 

of certain offences under the Companies Act. 1961 and the 

Securities Industry Acts, 1970 and 1975, among others, in the 

summary jurisdiction of the Supreme Court. This Bill would 

have abolished the right to jury trial For people accused of 

these "white collar" offences. Such was the public outcry that 

the Bill was amended to provide that the summary jurisdiction 

of the Supreme Court can only be used at the election of the 

accused. 15 A very small number of accused have elected this 

form of summary trial and to date only one such trial has 

actually gone ahead. 16 

10.9 All criminal trials in the higher courts in South 

Australia can, since October 1984, be tried without a jury at 

the election of the a~cused. The judge must first be satisfied 

that the accused received legal advice before making such an 

election. 17 This reform was first suggested in 1975 by the 

Criminal Law and Penal Methods Reform Committee which suggested 

two reasons why an accused might prefer trial by a judge 

alone. An accused might feel that a judge would "perceive more 

clearly the validity of the defence ll than would a jury. 

Secondly, a judge I s findings of fact would be open to appeal. 
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It was anticipated that a majority of accused people would 

elect to be tried without a jury.18 In fact to June 1985, not 

one accused person had elected to be tried in this way.19 

10.10 Advocates of the judge-only trial argue that this is the 

only way to ensure a reliable verdict which can be tested on 

appeal. 

the most compelling grounds for· advocating 
trial by a judge without a jury are that. in 
complicated cases at least. it is more probable 
that he will arrive at a true verdict in 
accordance with the law. that rhe will aiUA 
reasons for his decision. ~hat those reasons ~iii 
be made public and. if his reasons are unsound in 
law, his verdict can be set aside by the court of 
Criminal Appeal. 20 . 

In contrast, others have argued that "there is no empirical 

evidence that judges, ..e.gr: g, are more competent than juries, 

..e.gr: g, to determine complex factual issues". 21 

Furthermore, juries have been praised for 
bringing elements to their decisions that judges 
alone cannot provide. 22 

10.11 Evidence to the British Committee examining fraud trials 

from the National Council for Civil Liberties, from Justice and 

from a numbeln of police forces, has favoured retention of the 

jury in these trials. 23 The National Council for Civil 

Liberties submitted that: 

The decision to be made in fraud trials is: in 
common sense and common honesty was ita 
swindle? Twelve ordinary citizens using their 
experience and common sense with guidance on the 
law are best equipped to answer that question. 24 
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There is also the difficulty of "entrusting a man's liberty ... 

effectively to the decision of one man". 25 One answer to this 

is to provide trial by a panel of three judges. The same 

Gt'iticism. however, can be made of this proposal: that ordinary 

citizens are best equipped to assess witnesses and determine 

facts. Moreover, it is unlikely that the system could affoY'd 

the time and expense of three judges for every ~erious trial. 

B. Judge and Assesiors 

10.12 A number of commentators hi;l,VB suggested that 'In 

complicated commercial prosecutions, the issues would be more 

fairly tried if heard before a mixed tribunal of a judge and 

two lay people giving reaso~ed judgments and with an unlimited 

right of appeal. 26 It has been proposed that the assessors 

should be chosen from a panel of "citizens of experience and 

distinction in the commercial world", 27 or of "persons having 

commercial and financial experience H • 28 The use of assessors 

has been criticised. however, on the ground that "it would be 

virtually impossible to ascertain the extent of for~al and 

informal input to a judgment which an assessor rnay make". 29 

In our view, the proper place for experts is in the witness 

box, where their credentials and opinions can be tested. There 

would be some concern that an as sesser would make a judgment on 

the basis of his or her own knowledge and views rather than on 

the evidence, including expert eVidence, presented to the 

court. Preconceived notions of any kind are unwelcome where 

guilt is at issue. One Australian suggestion might overcome 

this particular problem. It is that assessors should be, not 
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accountants and people in business, but practising commercial 

lawyers "capable of assessing expert and often complex 

evidence".
30 

Yet another suggestion is that the judge should 

sit with two assessors with no special qualifications. Such 

assessors could be chosen for each case from a small pool of 

people. Non-expert assessors could represent trle community in 

a way which experts would not, but they would not be 

necessarily more competent than a jury of twelve. A panel of 

two such assessors sitting with a judge would lack the broad 

ra~le of experience and background found on a jury of twelve. 

C. Special Juries 

10.13 An alternative mode of trial in complex cases is the 

special jury. 

Originally, 

The original special jury was a social elite. 

even common required a property 

qualification and special jurors were additionally required to 

hold a high social ranking. 31 Modern pr0posals for the 

reintroduction of special juries would determine qualification 

somewhat differently. For example, a South Australian 

committee has proposed that special jury lists should be drawn 

up composed of people with certain basic educational or 

occupational qualifications in the fields of science. and of 

commercial transactions. The special jury would not consist of 

people who had special property qualifications or community 

standing, but of people whose education or training in a 

particular field enabled them to follotu evidence in certain 

cases better than those who had not received such education or 

training. It was recommended that a judge should be empowered, 
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either on his own motion or upon the application of the Crown 

or of the defence, to order that a special jury be empanelled 

for any case in which there were difficult questions which 

required an understanding of expert evidence. 32 

10.14 In the United States, where trial by jury is a right 

under the Constitution in civil cases as in criminal cases at 

the Federal level, it is in the civil area that alternatives to 

the jury are being mooted. In this context the special jury 

has been advocated. 

A jury composed of particularly qualified 
individuals could understand sophisticated 
concepts that might be beyond the ability of 
either a judge or a traditional jury. Jury 
confusion would be less of a problem than it is 
with jurors who are unfamiliar with the 
technical, financial and legal issues involved in 
much of today's complicated litigation. There 
also would be less likelihood of an irrational 
verdict because the special jurors would be able 
to make a reasoned decision based on their 
u. !~rstanding of the facts and the law. 33 

The special jury, however, has been criticised because of its 

"implications of class justice". 34 
It "can give 

appearance of being undemocratic". 35 Critics have 

suggested that it would be impracticable. 

We do not think it would be easy to devise 
acceptable qualifications for entry in a special 
jurors list which would be consiatel1t with the 
principle of the random selection of jurors I and 
we doubt whether a jury so selected would in 
practice turn out to be i'\ny more satisfacto'ry 
than the ordinary jury.36 

On the other hand, it could be argued that jurors having 

acquaintance with the subject area of a charge are 

the 

also 

some 

more 

accurately described as the peers ·of the accused than are 

jurors who are more typicallv empanelled. 
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10.15 The Commission considers that juries as currently 

selected are best equipped to determine serious criminal 

allegations including those involving allegations of fraud, 

those requiring assessment of complex technical or scientific 

evidence, and those which are lengthy. As we have discussed in 

Chapters 5 and 6, jurors can readily be assisted to perform 

more effectively and efficiently even in very difficult cases. 

We discuss some of the extra measures which could be adopted in 

long and complex trials below. We consider that the jury as an 

institution is such a crucial and fundamental symbol and 

component of democracy that it should not be surrendered until 

first, it is clearly shown that it operates so incompetently as 

to deny other democratic rights and second, that no amount of 

procedural tinkering can overcome this incompetence. We do not 

consider that this stage has been reached. We adopt the uiew 

expressed on this matter by the Chief Justice of Australia, Sir 

Ha.rry Gibbs: 

For my own part, I would prefer that a determined 
effort should be made to remould the rules of 
criminal procedure rather than that there should 
be further encroachments on the right to trial by 
jury. It seems particularly necessary to find a 
way to shorten the length of trials by more 
clearly defining the real issues, and in some way 
relieving the prosecution of the necessity to 
present full and detailed proofs of matters that 
are not really in dispute. 37 

We discuss some of these matters in greater depth in our 

Discussion Paper on Procedures Before Trial. 
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III. PRESENTING A COMPLEX CASE TO A JURY 

10.16 Some commentators have insisted that no case is so 

complex that it cannot be presented to a jury in a 

comprehensible way. Some techniques which would improve juror 

comprehension have been discussed in Chapter 6. These 

techniques may not be adopted in every trial but could be 

particularly useful in a complex trial. Pre-trial hearings to 

define and confine the issues in dispute could reduce the 

amounl of information to be presented to the jury. Where the 

trial is expected to be long and/or complex the pre-trial 

hearing should. among other things. settle a written summary of 

the facts in issue and discuss the need for additional jurors 

(see paragraph 9.23) . The former Director of Public 

Prosecutions of Victoria sUggested that a IAlri tten summary of 

the facts in issue should be given to each juror and be 

available throughout the trial. It should convey to each juror 

those matters in the trial which are in dispute and those which 

are not. It could also include. either by consent of the 

parties or by decision of the judge. a glossary of relevant 

technical terms and their meanings. 38 In a complex case the 

judge's introductory directions to the jury are also most 

important to introduce the jury to the case in a way that 

enhances their understanding of it. 

10.17 Suggestions for presenting particularly complex evidence 

to juries have included the suggestion from the former 

Victorian Director of Public Prosecutions that technicCll and 

scientific witnesses should be allowed to read their main 
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evidence From a prepared document. This document would set out 

the expert wi tnes s.' qualiFications I experience I the work done 

in the particular case and any conclusions or opinions 

reached. 39 The obligation on scientiFic witnesses to be clear 

about their assertions and opinions has recently been 

recognised in South Australia I where the judge investigating 

the reliability of the conviction for murder of Edward Splatt, 

commented in his report: 

The vital obligation which lies upon the 
tes-t.ifying scientists is that they spell out to 
the jury, in non-ambiguous and precisely clear 
terms, the degree of weight and SUbstance and 
significance which is or. ought properly to be 
attached to the scientific tests and analyses and 
examinations as to which they depose; and 
specifically the nature and degree of any 
limitations or provisos which are properly 
appended thereto. 

And the critical responsibility which rests upon 
legal persons is to ask such detailed and probing 
questions of the scientists as are most likely to 
elicit the type of evidence just mentioned. 40 

The Commis sion considers that the evidence of technical and 

s cien t--:i Fi. c wi tnes s es should , if the pres iding judge considers 

it would assist the jury, be capable of being given by reading 

a document of the kind proposed by the former Victorian 

Director of Public Prosecutions. In some circumstances, the 

parties may agree that reading is not necessary and the judge 

may consider the jury would be best assisted if the document 

were simply tendered in evidence as an exhibit. We propose 

that such a method of receiving the evidence of technical and 

scientific witnesses should be acceptable, provided the witness 

is available to give evidence if required and the judge 

---_.----------
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considers it would assist the jury. The question whether 

either procedure is to be adopted should be settled at a 

pre-trial hearing. 

10.18 Where the complexity of a trial is due to a large number 

of accused and/or multiple charges, consideration should be 

given to instructing the jury separately in respect of each. 

The jury could then be asked to consider its verdict in 

relation to each accused I or each charge, independently of the 

others. This approach I in appropriate cases, could simplify 

the jury's task of properly digesting the various parts of the 

summing-up and giving it due consideration in reaching a 

verdict in the case. The Queensland Court of Criminal Appeal 

affirmed in Fong thal "the procedure whoY'eby the summing up was 

split and the verdicts taken was lawful". 41 The Commission 

considers that the power of the presiding judge, in his or her 

discretion, to instruct the jury on individual charges and 

individual accused and to require the jury to deliberate 

separat · .. ly on each should be affirmed. Another plnocedure for 

dealing with the complexity of multiple charges or even of 

alternative verdicts to a single charge is to provide the jury 

with a written statement setting out the various counts in the 

indictment and the alternative verdicts available. This method 

has been approved by the New South Wales Court of Criminal 

APpeal. 42 Such a statement could give some order to the 

jury's deliberations and would go some way towards ensuring 

that a complete consideration of the issues is made and that a 

formally correct verdict is rendered. The Commission considers 
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that the power of the presiding judge, in his or her 

discretion, to pro~ide to the jury a written statement setting 

out the alternative verdicts available should also be affirmed. 

IV. AVOIDING DIMINUTION OF THE JURY 

10.19 In trials which are likely to run for an extended period 

of time, it is essential that prospective jurors be given fair 

warning that those selected may be' requ;i,I~(.Hj to serve for a 

lengthy period. This would give them the opportunity to make 

an application to be excused on the' ground that long service as 

a juror would cause an unreasonable degree of disruption. to 

their employment or to their private lives. The Commission 

tentatively proposes that, where people are summoned to a jury 

panel Cas opposed to a jury pool) for a long trial, a letter 

should be sent with the Jury Summons advising the predicted 

length of the trial and inviting written applications for 

excusal. In this way potential jurors whose reluctance to 

serve is based on reasonable grounds can be excused without 

being required to attend the court personally. 

A. Reducing the Stress of Long and Complex Cases 

10.20 A criminal jury trial can continue even though a juror 

dies or is discharged by reason of illness or for any other 

reason, providing the. jury is not reduced below ten. If three 

or' more jurors are discharged, the trial can only continue if 

both the Crown and the accused consent in writing. 43 It is 

clearly a desirable ideal, however, that the full complement of 

jurors should hear the whole case and return a verdict. This 
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is consistent with the Commission's view that the twelve-member 

jury should be retained, it being an optimum number which can 

represent a fair cross-section of the community. It is also 

consistent with the argument that the unanimity rule should be 

retained so that twelve people must be convinced of guilt 

before an accused person can be convicted. 

10.21 A number of the proposals made in Chapter 6 for 

presenting a case to juries, and the proposals made above for 

clarifying and explaining complex evidence to juries, would 

have the added advantage of removing some of the stress which a 

long trial imposes upon j Ilrors . The inordinate burden which 

can fall upon jurors is illustrated by the case of Mtller, in 

which a juror was convicted of contempt of court for refusing 

to continue in a long and complicated rape trial. The juror 

had argued that he had been confused by the speeches of 

counsel, felt inadequate to make a decision and after two weeks 

of hearings, had panicked .4.4 The stress of a long and complex 

case can take its own toll of the health of jurors. This 

occurred after thirteen days deliberation in the Russell Island 

Case in Queensland, with the result that the jury was 

discharged without rendering a verdict. All due precautions 

will not avoid the possibility that, especially in a long 

trial, jurors will become ill, or even die, become pregnant, or 

request to be discharged for pressing family or business 

reasons. If a long trial must be aborted because the number of 

jurors falls below the statutory minimum, the financial loss to 

the State, as well as the financial and emotional strain upon 
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the accused, would be enormous. One solution to this dilemma 

could be to permit the judge alone to decide whether a trial 

should continue with fewer than ten jurors. The Commission 

invites submissions as to whether doing away with the 

requirement of the parties I consent is desirable, and, if so, 

whether this measure should complement the additional juror 

procedure proposed below or substitute for it. 

B. Extra Jurors 

10.22 Two Australian jurisdictions have adopted systems of 

reserve jurors to cope with the problems of long trials. In 

Queensland and Western Australia reserve jurors are selected 

after the jury of twelve is empanelled. The reserve jurors 

take part in the trial in the same way as does the actual 

jury. If a member of the jury is discharged during the course 

of the trial, the first of the reserve jurors takes his or her 

place. Both states provide that the judge may order up to 

three reserve jurors to be selected. Reserve jurors who have 

not replaced an original juror are discharged immediately 

before the jury retires to consider its verdict and, therefore, 

are not available to replace any juror discharged during 

deliberations. 45 New Zealand I s Royal Commission on the Courts 

in 1978 considered the Western Australian model but determined 

that the evidence was not sufficiently compelling to warrant 

the making of a provision for reserve jurors. Broadening of 

the power to continue a criminal trial with fewer than twelve 

jurors was considered to be a sufficient answer to the problems 

of long trials. 46 A Sou·th Austr'alian inquiry in 1975, on the 
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other hand, recommended the adoption of the reserve juror 

procedure. 47 This recommendation has not yet been implemented 

in South Australia. 

10.23 An alternative procedure has been adopted in the United 
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States. ~.t is called the "additional juror" method. Again the I 
judge has a discretion whether to empanel extra jurors and, if 

so, how many, up to a maximum of three. The difference is that 

the II extras" are not identified, but the jury sits as a larger 

jury until the time comes for deliberation. A further ballot 

is then held to CiV)ose the twelve who will form the final 

jury. Those not selected are then discharged. The American 

Bar Association has noted some advantages of the additional 

juror procedure over the Australian model: 

A preference for the additional juror system has 
sometimes been stated on the ground that it is 
undesirable to give a juror who may be involved 
in deciding the case second class standing during 
some or all of the trial. That is, one who is 
labelled an alternate at the outset might not 
take his job as seriously as the regular jurors 
as the chances of substitution are not great. On 
the other hand, where one or two additional 
jurors are selected each member of the thirteen 
or fourteen man group knows that even if no juror 
is excused for cause he nonetheless has a very 
substantial chance of being involved in the 
deliberations. 48 

It could be argued that all jurors who have not been discharged 

by the time the jury retires should be permitted to join in the 

deliberation and rendering of the verdict. The excluded 

juror (s) will have gi ven cons cientiou s attention to the case 

over a long period. He or she may ev~n have been chosen as 

foreman. The excluded juror(s) may have a valuable 
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contribution to make to the deliberation and would pr'obably 

feel frustrated by his or her chance exclusion. On the other 

hand, the larger the jury, the more difficult it Ll.lill be to 

achieve unanimity. This factor will bolster arguments in 

favour of majority verdicts, especially in cases where the 

maj ori ty required is twelve to one, two or three. On balance 

the Commission favours the additional juror procedure and 

considers it is probably preferable that "extra" jurors be 

discharged before d~liberation. The Commission understands 

that amendments to the Jury Act, 1977 in accordance with the 

addi tional juror model are being considered by the New South 

Wales Att9rney General's Department. One modification to this 

model which might be considered is the exemption of the foreman 

from the balloting process. 

C. Reducing Trial Length 

10.24· Counsel can play a vi tal role in keeping hearing times 

t-.o a minimum. The English Court of Appeal in Turner invited 

lithe attention of both judges and counsel to the need to keep 

trials as short as is consistent with the proper administration 

of justice. 11
49 Pre-trial procedures, if effective, will go 

some way to reducing the length of trials. Samuels 

suggested that there should be fewer defendants; that 

the prosecution should concentrate upon the 
principal villains and not worry too much about 
the minor characters, who could probably be dealt 
with subsequently without difficulty in the 
magistrates' courts following the determination 
of the principal issue. 50 

has 
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He has also proposed that there should be fewer charges on each 

indictment and that conspiracy charges should be tightly 

controlled. 51 

10.25 The presentation of cases can , it is argued, also be 

refined. 

Fewer witnesses and fewer exhibits should still 
enable the prosecution properly to prove the 
case. Documents should be limited, and too much 
detail in the examination of witnesses should be 
avoided ... 52 

It was stated in Fisher that, 

in these difficult fraud cases judges and 
counsel should co-operate in an endeavour to 
shorten the hearing by limiting the number of 
documents put in evidence and avoiding too much 
detail in the examination of witnesses. 53 

Samuels also criticises the multiple repetition of arguments to 

the jury. He argues that spe3ches by counsel "are based on the 

premiss that the jury are stupid and accordingly the matters in 

issue must be put to them repeatedly II • He suggests restricting 

prosecuting counsel to a time limit, or even requiring counsel 

to choose between making an opening or a closing speech, and 

also proposes that a single counsel should represent co-accused 
54 where there is no possibility of a conflict of interest. 

V. TENTATIVE PROPOSALS 

10.26 The Commission does not underestimate the problems 

raised by both long and complex criminal trials. At the same 

time J we do not undel~estimate thr" abilities of modern juries. 
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denial of the competence of jurors. even in a limited range of 

cases. raises doubts about the viability of the democratic 

system. We believe that a jury chosen at random and 

representing a fair cross-section of the community is a 

fundamental right of all accused people. irrespective of the 

nature cf the offence charged. Moreover. such a jury is 

competent. we consider. to understand the complex issues w~lich 

may arise. even in modern commercial prosecutions. when these 

is sues are clearly presented. Our proposals. therefore. are 

concerned to suggest ways in which the jury can be assisted to 

assimilate and assess complex evidence. Our proposals are also 

directed towards ensuring. so far as possible. that jur'ies are 

not diminished in the course of lengthy trials. 

1. Trial by a jury of twelve citizens randomly 

selected from the general community should be 

retained for all serious criminal cases 

(paragraph 10.15). 

2. The evidence of technical and scientific 

witnesses should. if the presiding judge 

cons iders it would as sis t the jury. be capable 

of being given by: 

(a) reading a document; and/or 

(b) tendering the document. provided that the 

witness is available to give oral evidence. 

if required. 

The question whether either procedure should be 

adopted should be settled at a pre-trial 

hearing (paragraph 10.17). 
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3. The power of the presiding judge, in his or her 

discretion, to instruct the jury as to 

individual charges and individual accused and 

to require the jury to deliberate separately on 

each shpuld be affirmed (paragraph 10.18). 

4. The power of the presiding judge, in his or her 

dis cretion, to provide to the jury a written 

statement setting out the alternative verdicts 

available should be affirmed (paragraph 10.18). 

5. When a trial is expected to be lengthy, the 

summons to the jury panel should include a 

notice to this effect inviting potential jurors 

to apply to the Sheriff for excusal where 

necessary (paragraph 10.19). 

6. The additional juror procedure should be 

introduced in New South Wales by an amendment 

to the Jury Act, 1977. At the end of the 

evidence , if the remaining jurors exceed 

twelve, twelve only should be ballotted to form 

the deliberating jury (paragraph 10.23). 

10.27 One other issue has been raised in this Chapter about 

which we have not made a tentative proposal. That is whether 

the minimum allowable size of a jury should be less than ten at 

the judge I s discretion and irrespective of the consent of the 

Crown and the accused (paragraph 10.21). 
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Appendix 

The Commission's Empirical Research Programme 

INTRODUCTION 

In the course of preparing this Working Paper, t.he lack 

of empirical information on the, functioning of the jury system 

in New South Wales became apparent. In consequence, the 

Commission lAlaS hampered in a number of areas in assessing the 

current situation and investigating options for improvement. 

The need for, a comprehensive survey of the jury system was 

clear. The Commission approached the Law Foundation of New 

South Wales to obtain funds to conduct the major aspects of the 

research proj ect. The Commission is fortunate that the jury 

system continues to be a ma.jor topic of interest for the Law 

Foundation. Our application was approved and the generous 

grant which the Commission has been given will enable us to 

conduct the comprehensive research proj ects that are required 

to discover the way in which the jury system works in practice. 

It is proposed that the range of the survey should cover the 

following broad issues: 

* the way in which the jury represents the 
community; 

* communication with juries; 

* the role of the jury in criminal trials; and 

* perceptions of the jury's role. 

The Commission, with its consultant statistician, Ms. Concetta 

Rizzo, has designed a series of projects to obtain the thorough 

and detailed profile of the jury system which is required. 
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Project I: Collection of Statistics on Jury Selection 

Initial inquiries have revealed that an average of 50 

per cent of people advised of their inclusion on draft jury 

rolls are ultimately deleted from certified (final) jury 

rolls. The first stage of this project will determine the 

specific reasons for these deletions. As explained in Chapter 

3 of this Working Paper, the draft jury roll for each jury 

district is compiled at random from the relevant electoral 

rolls and all people chosen are notified of their inclusion. 

Certain categories of people, however, are disqualified or 

ineligible for jury service or may claim an exemption as of 

right. Such people, on being notified of their inclusion on a 

draft jury roll, must apply to the Sheriff to be deleted from 

the final jury roll. The Commission is concerned to know which 

categories of disqualification, ineligibility and exemption 

account for significant numbers and proportions of deletions 

from jury rolls. This part of Project I will enable the 

Commission to assess the desirability of the categories of 

deletion and to propose uiable alternatives. 

Method: Three jury rolls which are due to be renewed 

during 1985 have been chosen because of the diversi·ty of their 

geographical and demographical makeup: Penri th, Newcastle and 

Dubbo. As the applications for deletion are received, they 

wi11 be categorised. The Commission expects to examine some 

20,000 forms distributed as follows: 

Penrith: 8,500 

Nt?wcastle: 

Dubbo: 

8,500 

2,000-3,000 
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The second stage of this project will &~certain the 

proportions of people included on a certified jury roll and 

subsequently summoned for jury service who apply to be excused 

by the Sheriff from. answering the summons. Applications to be 

excused are generally accompanied by a statutory declaration 

and the reasons given and accepted will be analysed. 

Categories of excusal are, not listed in the Jury Act, 1977. 

The Sheriff has a discretion to ~xcuse people "for good 

cause". This part of Project I will enable the Commission to 

assess the exercise of that discretion and the suitability of 

the broad expression in the Jury Act, 1977. 

Method: The same three jury districts will be used. The 

new jury rolls for Penrith and Newcastle will be' in use by 

October 1985. All people summoned to attend courts in those 

districts during October, November and December 1985 and who 

apply to be excused will be the subjects of this survey. Their 

applications will be examined and categorised. The new jury 

roll for Dubbo will be operational early in 1986 and a thre~ 

month period will then be chosen during which to examine 

applications for excusal by the Sheriff. 

Project II: Survey of Jury Pools and Panels 

This project will complement the collection of 

statistics on the selection of jurors, and the deletion of 

people both from the jury roll and by excusals, by collecting 

information as to the socia-demographic composition of jury 

pools and panels. As described in Chapter 4 of this Working 
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Paper, people are summoned to constitute pools and panels from 

which juries are then selected. This proj ect Lllill also assess 

the information available to people before they respond to a 

summons and the adequacy of that information as perceived by 

them. Pre-service attitudes to jury service and to the concept 

of juries will also be examined. 

Method: A sample of people attending courts to 

constitute jury pools and panels throughout the State in 

October, November and Dec~lmber 1985, w:lll be invited to 

complete an anonymous questionnaire before any jury is 

empanelled. 

Project III: Survey of Jurors 

The first two proj ects will also be complemented by a 

survey of people who have just been discharged from jury 

service. Again socio-demographic information will be collected 

and jurors will be questioned about their attitudes to jury 

service and about their experiences as jurors. J'Ulnors will be 

invited to suggest how the administration of the jury might be 

improved. This project will assist the Commission to assess 

the efficiency of juror usage by New South Wales courts as well 

as to gauge the representativeness of juries. 

Method: Jurors who have been dis charged at the close of 

a trial will be invited to complete a short anonymous 

questionnaire before leaving the court. All jurors serving in 

criminal trials commencing in October, November and December 
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1985 will be surveyed subject 

presiding judge. The Commission 

questionnaires will be completed. 

to the 

expects 

Project IV: Survey of Criminal Trials 

permission 

that about 

of the 

2,400 

This proj ect will complement the survey of jurors by 

providing a different view of the very same criminal trials in 

which the jurors surveyed will have served. In addition, much 

useful information will be obtained about the ways in which 

juries are used in courts, the efficiency of their use, and the 

effects their presence has on trials. The results of this 

project will assist the Commission in making recommendations to 

improve trial procedures where a jury is present. 

Method: Judges I associates lAdll be asked to complete 

detailed information sheets on each criminal jury trial 

commenced during October, November and December 1985. The 

Commission estimates that there will be about 200 criminal jury 

trials in New South Wales in this period. Information recorded 

will include: 

* excusal of jurors by the judge; 

* the use of challenges by counsel; 

* discharge of jurors in the course of the trial; 

* time spent out of court by the jury and the 
reasons; 

* the length of each trial; 

* reasons for mis-trial, if any; 

* length of the jury's deliberation; 
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-IE- questions asked by the jury during the trial and 
the deliberations; 

* whether a view was requested or conducted; and 

* the outcome of the case. 

Project V: Survey of Judges 

Judges in New South Wales were surveyed during July 1985 

to discover their practices in relation to juries, thpir 

attitudes to some proposed reforms and their views of jury 

trial generally. 

Method: Some 60 judges who preside at criminal trials 

were invited to complete an anonymous questionnaire. The 

response has been very encouraging with an overwhelming 

majority of judges returning detailed replies containing useful 

material. The information and ideas we have obtained are an 

invalua~le aid to our work in this area. 

Project VI: Jury Instructions 

As explained in Chapter 6 of this Working Paper, the 

validity and acceptability of the jury system depends to a 

large extent upon the jury IS ability to comprehend and apply 

the lalJJ as interpreted for it by the judge to the facts it 

finds to have been proved in the case before it. Judges in New 

South Wales decided some time ago to draw up a set of standard 

jury instructions to assist judges when summing-up on the law. 

These instructions would be accurate statements of the law 

which should also be comprehensible to jurors. The judges 
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sought the assistance of the Australian Insti tute of 

Criminology in testing the ease with which the instructions 

which had been drafted could be understood by lay people. 

Preliminary testing by the Institute I s researchers found that 

the instructions were poorly understood. They recommended a 

I further gradual process of empirical testing of progl~essively 

I 
refined instructions. The Commission has determined to 

undertake this project with the Institute. In doing so we have 

I the full support of the Chief Justice of New South Wales, Sir 

Laurence Street, K.C.M.G. The project will involve 

I 
I 
I 

* analysing the language used in the draFt 
instructions and substituting common words and 
less complicated phrases where possible; 

* referring re-written instructions to judges to 
check that accuracy is maintained; and 

* empirical testing of re-wri tten 
determine whether one form 
understand than another. 

instructions 
is easier 

to 
to 

I Related studies will test for memory, in order to determine how 

I much information delivered orally can reasonably be retained, 

and for differences between oral instructions alone and oral 
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instructions supported by written instructions. 

Project VII: Survey of Crown Prosecutors 

The Attorney General authorised the Commission to make 

inquiries of the prosecuting authorities. Crown prosecutors 

were surveyed during June 1985 to discover, among other things, 

their practices with respect to juries and their attitudes to 

some proposed reforms. 
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Methoq: Some 40 Crown prosecutors were invited to 

complete an anonymous questionnaire. Jury-related questions 

concerned: 

* the use of the Crown's right to make peremptory 
challenges; 

* the content of the Crown's opening address to the 
jury; 

* the prosecutor's opinion on orientation of the 
jury by the presiding judge; 

* the use of visual aids; and 

* enhancing jurors' comprehension in complex cases. 

Whilst the response was far from overwhelming, more than 

half the Crown Prosecutors responded to the survey. The 

information we obtained will prove to be of assistance in 

relation to certain important issues. 
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COMMENT SHEET 

The Commission invites submissions on the issues 
raised in this Discussion Paper. A Comment Sheet 
may be found at page 269. We would be pleased to 
receive replies in this form. Submissions and 
comment sheets should reach us by 31 December 
1985. All inquiries and comments should be 
directed to: 

Mr. John McMillan, 
Secretary, 
N.S.W. law Reform Commission, 
P.O. Box 6, G.P.O. 
SYDNEY 2001 
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CHAPTER 3 TENTATIVE PROPOSALS 

1. 

2. 

3. 

All electoral subdivisions. should be 

allocated to jury districts pursuant to 

section 9 (2) of the Jury Act, 1977: . 

paragraph 3.18. 

The only ground for exemption as of right 

should be hardship to the applicant or to 

others. Schedule 3 to the Jury Act, 1977 

should accordingly be repealed: paragraph 

3.22. 

Commonwealth Public Servants, Divisions 3 

and 4, should be available to perform 

jury duty in New South Wales courts. 

Clause 16 of Schedule 2 to the Jury Act, 

1977 should be repealed: paragraph 3.30. 

ISSUES RAISED 

* Whether spouses of people in ineligible 

occupations, or some of them, should be 

liable to perform jury service. 

Currently the spouses of Judges, Masters, 

Members and officers of the Parliament, 

Magistrates, police officers, Crown 

Prosecutors, Public Defenders and prison 

officers are ineligible for jury service: 

paragraph 3.20. 

Tick Appropriate Response 

Agree 

Disagree 

Agree with 
reservations 

Agree 

Disagree 

Agree with 
reservations 

Agree 

Disagree 

Agree with 
reservations 

All liable 

Some liable 

None liable 
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* Whether people given non-custodial 

sentences should be disqualified from 

jury service. Currently a person who has 

been: 

(a) convicted of an offence which may be 

punishable by imprisonment; 

(b) bound by recognizance to be of good 

behaviour or to keep the peace; 

(c) the subject of a probation order; or 

(d) disqualified from bolding a licence 

to drive for a period in excess of 

six months, 

is disqualified for five years: paragraph 

3.21. 

* Whether people aged between 65 and 70 

should be required to perform jury 

service. Currently people of or above 

the age of 65 may claim an exemption as 

of right: paragraph 3.25. 

* Whether people of or above the age of 70 

should be ineligible for jury service. 

Currently such people are qualified but 

may cla1m an exemption as of right: 

par:agraph 3.25. 

Should be 
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Not 
disqualified 

Should be 
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Not exempt 

Should be 
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* Whethe~ measures should be taken to 

encourage people with the responsibility 

for carin~ for young children to make 

themselves available for jury service. 

Currently people having the care, custody 

and control of children aged under 18 may 

claim an exemption as of right: paragraph 

3.26. 

* Whether m9bility-impaired people should 

be considered to be ineligible for jury 

service by reason of illness or 

infirmity. Currently such people are 

deleted from the jury roll on this ground 

if they so request: paragraph 3.28. 

* Whether the ability to read English 

should be a necessary qualification for a 

juror. Currently those unable to read 

English are ineligible for jury service: 

paragraph 3.29. 

CHAPTER 4 TENTATIVE PROPOSALS 

1. It should be an offence for the Sheriff 

to permit inspection of the jury panel 

before the first day of the trial: 

paragraph 4.19. 

Measures should 
be taken 

Unnecessary 

Undesirable 

Eligible 

Ineligible 

Exempt as of 
right 

Should be a 
qualification 

Unnecessary 

Undesirable 

Agree 

Disagree 

Agree with 
reservations 
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2. The number of peremptory challenges in 

all cases, including murder, should be 

reduced to three or four for each accused 

and a total of three or four for the 

Crown irrespective of the number of 

co-accused: paragraph 4.20. 

ISSUES RAISED 

* Whether counsel should be provided with 

further information about prospective 

jurors to assist the making of 

challenges, and, if so, on what 

conditions: paragraph 4.22. 

* Whether the full name or the surname only 

of each prospective juror should be read 

in court: paragraph 4.22. 

* Whether the juror's oath should be 

simplified and the text of the oath read 

aloud by each juror: paragraph 4.23. 
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Disagree 
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reservations 

Should be 
provided 
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CHAPTER 5 TENTATIVE PROPOSALS 

1. The Notification of Inclusion on a Draft 

Jury Roll should: 

(a) include an explanation in major 

languages other than English as to 

the import of the Notification; 

(b) advise that people unable to read or 

understand English are ineligible for 

jury service; 

(c) include a brief explanation of the 

nature of jury service; 

(d) advise recipients that a. penalty can 

be imposed for failure to respond as 

and where appropriate; and 

(e) advise recipients that the Sheriff 

has a discretion to excuse people 

from jury service for good cause: 

paragraphs 5.7-5.8. 

2. The Jury Summons should: 

(a) advise recipients that applications 

to be excused may be made to the 

Sheriff; 

(b) advise recipients that application to 

be excused may be made in person to 

the presiding judge on the day on 

which attendance is required: 

paragraph 5.9. 
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Disagree 

Agree with 
reservations 

Agree 

Disagree 

Agree with 
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An Explanatory Booklet should be prepared 

and distributed to every person summoned 

for jury service. This Booklet should 

discuss the nature of a juror's 

responsibilities. the jury's role. the 

conduct of trials and explain common 

concepts which will be used: paragraph 

5.10. 

The Jury Act. 1977 should, for the sake 
i 

of certainty. be amended to provide that 

jurors have a right to be provided with 

reasonable refreshment and standard 

amenities during adjournments of a trial: 

paragraph 5.14. 

The presiding judge should advise the 

jury panel as to the estimated length of 

the trial and should excuse those who 

apply to be excused because they would be 

likely to be adversely affected if 

required for that period: paragraph 5.16. 

Jury fees should be raised to the level 

of male average weekly earnings. Jurors 

Agree 

Disagree 

Agree with 
reservations 

Agree 

Disagree 

Agree wit.h 
reservations 

Agree 

Disagree 

Agree with 
reservations 

Agree 

Disagree 

who continue to receive a wage or salary Agree to 
Part 1 only 

while performing jury duty should not be 
Part 2 only 

entitled to claim the jury fee: paragraph 

5.22. 
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7. Jurors should be entitled to claim 

compensation for personal injury 

sustained during a period of jury service 

in the same way and on the same basis as 

claims can be made under the Workers' 

Compensation Act, 1926: paragraph 5.25. 

ISSUES RAISED 

* Whether a videotaped film explaining the 

jury's role, court procedures and common 

concepts used in criminal trials should 

be shown to prospective jurors before any 

jury is empanelled: paragraph 5.11. 

* Whether the jury should be permitted to 

separate after it has been charged to 

consider its verdict: paragraph 5.17. 

* Whether travelling expenses should be 

paid to jurors and, if so, what form they 

should take: paragraph 5.25. 

* Whether publication of jurors' identities 

should be permitted and, if so, in what 

circumstances: paragraph 5.29. 

Agree 

Disagree 

Agree with 
reservations 
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Should be 
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Should not 
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CHAPTER 6 TENTATIVE PROPOSALS 

1. Procedures should be formulated to ensure 

that the trial judge addresses jurors at 

the commencement of the trial on the 

following topics: 

* the course the trial will take; 

* the role of the jury; and 

* the law on matters such as the standard 

and burden of proof and the presumption 

of innocence: paragraph 6.3. 

2. Each juror. at the discretion of the 

trial judge. should be provided with a' 

file containing the following documents: 

* a copy of the indictment: paragraph 6.4; 

* a copy of the documentary exhibits: 

paragraph 6.11; and 

* a document setting out the alternative 

verdicts available to the jury: paragraph 

6.31. 

ISSUES RAISED 

* Whether the jury. at the commencement of 

the trial, should be provided with a 

written statement of the facts to be 

proved by the Crown or of the elements of 

the offence(s) charged: paragraph 6.5. 
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* Whether defence counsel should be 

permitted to open to the jury at the end 

of the Crown opening: paragraph 6.7. 

* Whether the jury should be provided with 

a glossary of legal terms: paragraph 6.8. 

* Whether counsel should be permitted 

briefly to introduce each witness by 

referring to the element(s) of the 

offence to which his or her evidence 

relates: paragraph 6.9. 

* Whether jurors should, as a matter of 

course, be provided with notebooks and 

pens and told of their right to take 

notes: paragraph 6.16. 

Should be 
permitted 

Unnecessary 

Undesirable 

Shoula be 
provided 

Unnecessary 

Undesirable 

Should be 
permitted 

Unnecessary 

Undesirable 

Should be 
provided 

Unnecessary 

Undesirable 

Should be 
at judge's 
discretion 

* Whether detailed instructions on the Should be 
given 

relevant law should be given at the 
Unnecessary 

commencement of the trial: paragraph 6.20. 
Undesirable 

* Whether judges should be required to use Should be 

standard forms to instruct juries on 

relevant law where such forms are 

available: paragraph 6.30. 

required 

Should be 
discretionary 

Undesirable 
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* Whether directions of law should be 

provided to the jury in writing: 

par'agraph 6.30. 

CHAPTER 7 TENTATIVE PROPOSALS 

1. Judges should request Crown counsel to 

2. 

3. 

outline for the jury panel the nature of 

the case and the identity of the accused 

and likely witnesses. The judge should 

then request people who feel they would 

be unable to give impartial consideration 

to the case to come forward: paragraph 

7.6. 

The court officer responsible for the 

jury should be r~quired to take an oath 

when being put in charge of the jury, 

undertaking to shield the jury from 

outside influences; paragraph 7.9. 

Pre-trial hearings should be used, where 

possible, to resolve disputes as to the 

admissibility of evidence, both to avoid 

interrupting the trial with voir dires 

for this purpose and to reduce the risk 

that the jury will hear inadmissible 

evidence: paragraph 7.15. 
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Where there has been substantial 

pre-trial publicity, the judge should 

invite people who feel they have been 

prejudiced by this to apply to be 

excused: paragraph 7.16. 

ISSUES RAISED 

* Whether additional measures should be 

taken to ensure that corrupted jurors do 

not serve on juries: paragraph 7.8. 

* Whether trial judges should, at their 

discretion, allow a trial which has been 

affected by the publication of 

prejudicial material to continue to its 

conclusion (instead of discharging the 

jury) on the understanding that a verdict 

of guilty would be quashed because of the 

irregularity: paragraph 7.9. 

* Whether judges should be empowered to 

order thut members of the social or peer 

groups of the accused should be included 

on the jury: paragraph 7.12. 

Agree 

Disagree 

Agree with 
reservations 
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Undesirable 

Should be 
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Unnecessary 
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* Whether the judge's instruction limiting 

the use to which prejudicial information 

can be put is a sufficient guarantee that 

the jury will not be prejudiced: 

paragraph 7.15. 

* Whether the contempt laws in relation to 

the publication of material likely to 

prejudice a jury are adequate and 

appropriate: paragraphs 7.21-7.22. 

* Whether. in cases where pre-trial 

publicity has been extremely prejudicial. 

the accused should be entitled to apply 

for trial by a judge sitting without a 

jury: paragraph 7.23. 

CHAPTER 8 TENTATIVE PROPOSALS 

1. It should be a universal practice for the 

jury to be advised of its right both to 

ask questions of the judge and to have 

any part of the evidence read from the 

transcript: paragraph 8.5. 

2. The minimum deliberation period before a 

jury can be discharged without verdict 

should be reduced from six hours: 

paragraph 8.17. 
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ISSUES RAISED 

* Whether juries should ever be denied 

access to certain exhibits and, if so, on 

what grounds: paragraph 8.3. 

* Whether multiple copies of documentary 

exhibits should be provided to the jury: 

paragraph 8.3. 

* Whether the jury should be provided with 

a transcript of all or part of the 

evidence either as a matter of course, at 

its request, o~ at the discretion of the 

presiding judge: paragraph 8.4. 

* Whether jurors should be prohibited by 

statute from disclosing their 

deliberations: paragraph 8.12. 

* Whether the publication of disclosures by 

jurors about their deliberations should 

be an offence: paragraph 8.13. 

* Whether the evidence of jurors about the 

jury's deliberations should be admisible 

in subsequent legal proceedings and, if 

so, in what circumstances: paragraph 8.14. 
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* Whether any change to the current 

practice whereby the jury is advised to 

elect a foreman as early as possible is 

necessary: paragraph 8.15. 

CHAPTER 9 TENTATIVE PROPOSALS 

1. Each member of a jury in a criminal trial 

2. 

should be polled to ensure that the 

verdict is unanimous: paragraph 9.4. 

Where alternative factual bases for a 

conviction are left to the jury, the 

judge should direct the jury to consider 

on which ground its verdict is based. 

When the verdict is rendered in such a 

way that the ground accepted is not 

clear, the judge should first ask the 

foreman whether the jury reached a 

unanimous view as to which ground it 

accepted. Only if the jury's view is 

unanimous should the judge ask which 

ground was accepted. The jury's answer 

should be binding on the judge when 

sentencing: paragraph 9.17. 

N~cessary 

Unnecessary 

Undesirable 

Agree 

Disagree 

Agree with 
reservations 

Agree 

Disagree 

Agree with 
r.eservations 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



'1 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

1,1 

3. 

- 283 -

Where both the first jury and the second 

jury have failed to reach agreement after 

being asked to deliberate upon a verdict, 

statute should provide that there will 

not be a third trial: paragraph 9.22. 

ISSUES RAISED 

* Whether the jury should continue to have 

the prerogative to recommend mercy and, 

if so, whether it should be told of this 

in the summing-up: paragraph 9.5. 

* Whether the rule requiring a jury's 

verdict to be unanimous should be 

retained: paragraph 9.10. 

* Whether the judge in a criminal trial 

should have a discretion to request thp 

jury to return a special verdict and, if 

so, in what circumstances: paragraph 9.14. 

* Whether juries should be discharged 

immediately they have delivered their 

verdicts or whether the matter should 

remain at the discretion of tha presiding 

judge: paragraph 9.23. 
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CHAPTER 10 TENTATIUE PROPOSALS 

1. 

2. 

3, 

Trial by a jury of twelve citizens 

randomly selected from the general 

community should be retained for all 

serious criminal cases: paragraph 10.15. 

The evidence of technical and scientific 

witnesses should, if the presiding judge 

considers it would assist the jury, be 

capable of being given by: 

(a) reading a document; and/or 

(b) tendering the document, provided that 

the witness is available to give oral 

evidence if required. 

t The question whether either procedure 

should be adopted should be settled 'at a 

pre-trial hearing: paragraph 10.17. 

The power of the presiding judge, in his 

or her discretion, to instruct the jury 

as to individual charges and individual 

accused and to require the jury to 

deliberate separately on each should be 

affirmed: paragraph 10.18. 
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The power of the presiding judge, in his 

or her discretion, to provide to the jury 

a written statement setting 6ut the 

alternative verdicts available should be 

affirmed: paragr.aph 10.18. 

When a trial is expected to be lengthy, 

the summons to the jury panel should 

include a notice to this effect invitin~ 

potenti~l jurors to apply to the Sheriff 

for excusal where necessary: paragraph 

10.19. . 'I 

The additional juror procedure should be 

introduced in New South Wales by an 

amendment to the Jury Act, 1977. At the 

end of the evidence, if the remaining 

jurors exceed twelve, twelve only should 

be ballotted to form the deliberating 

jury: paragraph 10.23. 

ISSUE RAISED 

* Whether the minimum allowable size of a 

jury should be less than ten at the 

judge's discretion and irrespective of 

the consent of the Crown and the accused: 

paragraph 10.21. 
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