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I . 
i FORh~ORD . 

In August 1985 the president of the 
Virginia Circuit Clerks' Association appointed a 
carunittee to study the problems associated with 
administering restitution. M=mbership on the 
carunittee included clerks Stuart Fallen, Shelby 
Marshall, William Hall., Elizabeth Stokes and 
Gerald Gibson. Clerk Charles E. King, Jr. of 
Gloucester was named carunittee chairman. Ken 
Montero of the Office of the Executive Secre
tary of the Virginia Supreme Court~ and Dee 
Malcan of the Department of Corrections served 
as ex officio members, while staff assistance 
was provided by the virginia Department of 
Criminal Justice Services. 

The carunittee focused on developing 
practical solutions to the various problems 
of administering restitution within the frame
work of current legislation. TO this end it 
adopted a "systems analysis" approach, which 
provides guidance toward efficiency and uni
formity in results, while allowing each local 
court to adopt the system to its own practices. 

The report of the Clerks' Restitution 
Committee was approved by the Virginia Circuit 
Clerks' Association at its annual meeting in 
~tober 1986. The Virginia Department of 
Criminal Justice Services is pleased to pre
sent this report as a service to the Clerks' 
Association. It is hoped that local courts . 
will view this book as a guide in determining 
the efficacy of current restitution practices, 
and a planning guide for improvements in 
administering restitution payments. 

Department of Criminal Justice Services 
805 East Broad Street 
Richmond, VA 23219 
(804) 766-4000 

i 



INTROOUCT ION 

This document is a proposal to make resti-

tution to victims of crime a rore effective sen

tencing tool through a systematic analysis and 

determination of basic procedures required to 

administer restitution in any given court system. 

The Virginia Circuit Court Clerks' Associa

tion, through its Restitution Study Oamnittee, 

has found that rest.itution practices vary widely 

across the Commonwealth; that confusion within 

the process leads to reluctance to use restitu

tion, confused administration of restitution 

orders, and ineffective e~forcement. As a 

result, the victim's expectations of assistance 

from the criminal justice system often go unmet, 

and the victim is not made whole. 

We, as clerks, believe that the ends of 

justice would be served with a rore efficient 

restitution process, and that simple fairness 

requires the victim's loss to be considered in 

evety criminal case. We believe further that 

the efficiency of the restitution process can be 

improved within the framework of existing laws 

with no appreciable added cost or burden to 

judges, counsel, administrators or those charged 

with enforcing compliance upon the offenders. 
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Improved compensation of victims will lead to 

increased confidence in and respect for the crimi

nal justice system through the perception by the 

public that both the offender and victim have had 

their day in court. 

'!his is a systems manual, not a policy man

ual. We foresee that each court will need to 

adopt its own policies and procedures. We recog

nize that restitution decisions are the province 

of the judge. o..tr recanmended practices are meant 

as a basic guideline to be used by local courts 

in developing a system of gathering the necessary 

information for the judge to make an informed 

decision concerning restitution and for the clerk 

to administer the court's order. It is also a 

guide for providing information to the court's 

designated enforcement officer to follow up and 

monitor restitution payments. The forms provided 

are samples of ways that information may be 

gathered and follow-up instructions given without 

unduly changing the nature of the court orders 

now used. 

'!his manual is divided into three chapters, 

each followed by a short section of practical 

considerations in implementing the chapter. 

Chapter I deals with the basic process and with 
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the information gathering prior to sentencing. 

'!he second chapter discusses the management of 

restitution through the clerk's office. Chap

ter III addresses enforcement and monitoring 

functions. An appendix of suggested forms is 

included at the end. 
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Chapter I 

The Basic Process 

Restitution is ordered for two different 

reasons. One reason is to compensate victims for 

their losses. The other concerns the efficacy of 

defendants' sentences. CAlr interest here is limited 

to restitution ordered for the former reason. 

For purposes of this document; "restitu-

tion" will be defined as the act of restoring, or 

the act of making good or giving equivalent for any 

loss, damage or lnJury. In practice, restitution 

is done on a money equivalent basis to be paid to 

the victim of the offense. "Reparation" is defined 

~ as the redress of an injury, or amends for a wrong 

inflicted. In practice, this is done by making the 

victim whole in kind. For example, an offender who 

vandalized property would be expected to make repa

ration to the victim by physically restoring, the 

property to its previous condition. The definition 

of "connnunity servic,e" encompasses the above con

cepts of reparation and restitution, but recognizes 

that society is a victim of every crime, and that 

society can be compensated by the offender doing 

work which benefits the c(~unity at large. Com

munity service work encompasses unpaid work or 

assistance to charitable, nonprofit, or goverrunent 

agencies which serve the needs of various elements 

of the community. 
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Sections 19.2-303, -303.2, -305, and -305.1 of 

the Code of Virginia provide the court with the basic 

authority to order restitution, reparation, and/or 

carununity service work. Section 19.2-354 provides 

a mechanism for restitution to be made in installment 

payments. The legislature has further expressed its 

desire for the availability of restitution as a por-

tion of sentencing alternatives through the Cbmmunity 

Diversion Incentive Act, §§ 53.1-180 et seq., as well 

as in the provision of work-release authority for 

persons confined to local jails at § 53.1-l31Q 

The legislature has made it clear that if an 

offender is to benefit from an alternative to the 

confinement and/or fine imposed for his/her offense, 

there is still a price to pay_ By using alterna-

tively the terms "iestitution," "reparation," or 

"community service," it has also made clear that the 

judge has ample authority to determine on a case-by-

case basis what that price will be. These terms 

are not defined narrowly by the statutes as terms of 

art, but are rather broad, encompassing words allow~ 

ing the court to address the equities of each case. 

'!he "bottan line" on alternative sentencing 

is that the court must consider compensation to the 

victirn(s) of the crime in every case in which alter-

native sentencing is considered, and in some cases 

must order such compensation as a condition of any 
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suspended sentence. 

While these Recarunended Restitution Prac-

tices are intended to provide a mechanism for 

administering and enforcing orders requiring 

monetary restitution only, the principles of the 

system outlined are equally valid for cases in 

which reparation or community service work are 

appropriate remedies. These principles are: 

(i) all relevant and necessary information must 

be gathered by appropriate actors in the process 

prior to a sentencing hearing; (ii) the judge 

must spell out clearly in his order what is 

expected from the offender in terms of restitu-

tion; and (iii) the court must clearly designate 

the enforcement person (i.e., .probation officer, 

COl program, etc.) who will be responsible for 

follow-up on the court order. 

The first issue to be addressed is the 

determination of those cases in which restitu-

tion is appropriate and the determination of 

eligibility of victims for restitution. Sec

. tions 19.2-303, -305, and -305.1, while not 

using language that is consistent throughout, 

authorize a court to require any defendant who 

receives a suspended sentence or is placed on 

probation to make at least partial restitution. 
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Indeed, § 19.2-305.1 req~ires that restitution be 

ordered in cases of property damage or loss if 

the convicted person is placed on probation or 

has his sentence suspended in whole or in part. e 
~ nle second and most critical stage in the 

~ restitution frocess is the determination of the 
~ 

amount, terms, and conditions of restitution. 

The nature and extent of the issues and problems 

that will attend both the management of the pay

ments and the management of the offender are in 

great measure determined by the completeness and 

appropriateness of the restitution order. It is 

important that the entry of the restitution order 

be seen as the CUlmination of a series of tasks, 

and that the court makes it clear from the begin

ning that it considers these tasks critical. 

Efficient administ~;iltion and effective 

enforcement of restitution orders require some 

attention to detail prior to, or in conjunction 

with, the court's entry of a restitution order. 

First, the nature and extent of the losses must 

be documented, the victims and/or persons entitled 

to receive payments must be identified, and the 

defendant·s capacity to make restitution must be 

determined. Then the amount, the recipient and 

the specific terms and conditions of payment must 
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be fixed. Finally, the sentencing order or 

judgment, or a document incorporated into it, 

must include all of the information, terms 

and conditions, so all concerned know exactly 

what to expect. One additional task should be 

performed in conjunction with the sentencing. 

The victims should be informed concerning the 

order, and they should be ~old exactly what to 

expect and who to contact with questions. 

At the outset, it is important for the 

court to make a concise, clear statement of its 

expectations and requirements. This can be 

done initially by adopting a policy on resti

tution generally, and then by insisting that 

this policy be adhered to on a case-by-case 

basis. 

The following constitutes a reasonable and 

effective policy on restitution and is suggested 

for adoption by individual courts: 

1. The court will consider restitution in con

junction with its sentence in every case in 

which there is an eligible victim; 

2. All plea negotiations in cases in which there 

is an eligible victim must incorporate a 
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canplete restitution plan~ plea negotiations in 

cases which do not involve an eligible victim 

must so indicate; 

3. In every case in which there is an eligible 

victim, defense attorneys are responsible for 

preparing a proposed restitution plan for sub

mission first to the canmonwealth's attorney 

(in conjunction with plea negotiations or, 

where a plea bargain is not reached, prior to 

sentencing), and then to the court~ 

4. Commonwealth's attorneys have an advocacy 

responsibility to victims to ensure that resti

tution plans submitted to the court address the 

issue of the victims' losses and, further, to 

provide information to the court about victims' 

losses in all cases in which alternative sen

tencing is considered by the court. In order 

to fulfill this responsibility, the common

wealth's attorneys must see that victim-witness 

coordinators, law enforcement officers, members 

of their own staffs, and others gather and pro

vide the appropriate information concerning 

victims and their losses in a timely and effi

cient manner: 
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5. A restitution plan must be prepared and sub

mitted ·on a court-approved form that is 

designed to be included in the court's sen

tencing or judgment order by attaching it as 

an exhibit and incorporating it by reference; 

6. In cases where the amount of damage~ or the 

amount, terms or conditions of restitution 

are in dispute, the court should make it 

clear to both attorneys that it must have the 

evidence and information it needs to make a 

decision and should require counsel to come 

prepared to present such arguments or evi

dence as are needed to decide any disputed 

issue; 

7. The court may wish to have restitution infor

mation submitted as a part of the presentence 

report and may wish a victim impact statement 

included; the court should make its needs and 

wishes clearly known to the probation offi

cers so they can include all of the informa

tion; and 

8. The commonwealth's attorney, victim-witness 

coordinator, probation officer, or other per

son designated by the court or determined by 

local practice, should inform the victims 

about the entry of any order of restitution. 
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'lhe information should explain how the restitu

tion is to be paid, who to contact in the 

event of non-payment; it should also candidly 

point out the possibilities of late or non

payments due to contingencies that may arise 

concerning the offender's status. 

When it is understood that the court wishes 

to consider restitution in all appropriate cases, 

that the defense attorney has a responsibility to 

prepare the proposed restitution plan: and that 

the corrunonwealth' s attorney has a responsibility 

relative to the victim, it then becomes easier to 

assign specific responsibilities. 

A restitution plan must consider, or provide 

information concerning, the following: 

1. Victims. Victims must be identified and cur

rent information must be provided so they can 

be easily contacted and so payments can be 

forwarded. 

I 2. Damages or losses. The nature and extent of 

each victim's losses must be set out or esti

mated • 

3. Defendant. The defendant's correct name, 

social secu~ity number, employer(s), addresses 
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and phone numbers ~ust be set out. 

4. Co-Defendants. Co-defendants must be 

identified and information should be pro-

vided relative to any charges or restitu

tion orders on file or contemplated. 

5. Defendant1s ability to pay. 'Ille finan-

cial information needed to determine 

defendant's ability to pay must be set 

out, including assets, income, debts, and 

financial obligations. 

6. Commi~ent. 'Ille defendant must make a 

commitment or statement of willingness to 

payor abide by an order of restitution. 

'Illis can take whatever form is appropriate 

so long as it is clear the defendant is 

making a knowing commitment to pay. 

7. Subrogation Information. Since judges have 

to make decisions concerning restitution

related issues, an effort should be made 

tO,obtain information from victims concern

ing actual or potential insurance recover

ies, and this information should be included 

in the description of victims' losses and/or 

special circumstances. It is important that 
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proposed restitution plans provide the informa-

mation needed for decisionmaking on sUbrogation

related issues. Defendants' proposed plans 

should also deal with subrogation issues. While 

judges must decide these issues on a case-by-case 

bas is or through use of a cour t policy, it is 

recommended that, for the sake of consistency, 

restitution normally be ordered in the aJrount of 

victims' actual losses less the amounts paid them 

by any insurance, that this amount be paid to the 

victims in-full before any restitution is made to 

an insurance carrier, and that, if it is other

wise appropriate and feasible, defendants, after 

satisfying all other restitution obligations, 

should make restitution to any insurance carriers. 

8. Special considerations. '!he plan must set out 

any other special considerations. Examples 

might include: contingencies, such as defendant's 

promise to begin paying on a monthly basis as 

soon as he finds a job; an indication of the 

order in which victims should be paid--such as 

replacing elderly victim's TV first; or defend

ant's willingness (need) to make some of the 

restitution in the form of reparation. 

When it becomes clear to defense counsel that 

a defendant will not be eligible for a suspended 
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sentence and probation unless a restitution 

plan is submitted, counsel should begin the 

process of preparing the proposed restitution 

plan. Cbviously, the material relative to 

the defendant is uniquely in the control of 

the defendant and his counsel. 

Since commonwealth's attorney~ have 

instructed their staffs, local law enforcement 

officers, and any victim-witness coordinator 

concerning the need to collect it, the infor

mation concerning victims and their losses 

should be readily available from the common

wealth's attorney's file or in the victim-

4It witness coordinator's file. 

After defense attorneys have seen to 

the preparation of the portions of the pro

posed plan relating to victims and the defend

ant, they must then go over the plan with the 

defendant and prepare a proposal concerning 

the amount, terms and conditions of restitu

tion for consideration by the commonwealth's 

attorney and submission to the court. 

1he proposed plan can then be the sub

ject of plea negotiation between prosecution 

and defense, or used by defense counsel in 
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preparation for sentencing. Defense counsel could 

use the plan to argue for alternative sentencing, 

or in the alternative to oppose the size or imposi

tion of a restitution order. In either event, 

restitution remains a portion of counsel's total 

advocacy strategy for his client. 

The commonwealth's attorney should submit 

and explain the proposal to the victims and should 

indicate the results of that review to the court. 

At this point, the proposed plan is ready for sub

mission to the court, either unilaterally or bilat

erally, and the court can then conduct such further 

proceedings with regard to the proposal as it deems 

appropriate. 

By virtue of having made its requirements 

relative to restitution known in advance, the court 

is now in a position, without any unnecessary or 

additional delay, to conduct any appropriate hearing 

relative to the proposal and, whether it receives 

any significant testimony or argument, promptly 

proceed to approve, reject or modify the proposed 

restitution plan. Thus restitution may be included 

as a part of the court's sentencing order or judg

ment, and this may be done simply and quickly, in 

most cases, by incorporating and attaching the 

restitution plan which includes all of the 

12 
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The recarunended restitution plan form is 

contained in the appendix of forms, Form 4. It 

is a single form to be used in all cases, 

whether negotiated by counsel prior to sentenc-

ing or raised on the judge's own action. The 

form is entitled a "Restitution Directive" indi-

cating not just the mandatory restitution pay-

able by the offender, but also the instructions 

for the clerk in implementing receipt and pay

ment to the victim(s). 

Practical Considerations in the Basic Process 

1. Victim Loss: The commonwealth's attorney, or 

his designee, have the primary responsibility 

to gather the following information: Victim's 

name and address; the amount of economic loss 

suffered .either directly by theft or property 

damage, or indirectly, such as medical or psy-

chological expenses incurred or anticipated to 

be incurred; property restored or in the hands 

of law enforcement authorities; total out-of

fXJCket loss; and amounts reimbursed by the 

insurer, if any, or by the Industrial Commis-

sion's fund for compensating victims of crime. 
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If the victim has received or anticipates receiv-

ing canpensation by an insurance company, the 

name and address of the insurer should be made 

avuilabie. 

This information should be made available in 

standardized form to defense counsel prior to 

sentencing, and submitted to the court in all 

cases by the Commonwealth at time of sentencing. 

Many cases of property crime will require a 

simple Victim Loss Statement (Form 1, appendix 

of forms). 

2. Offender Ability to pay: Defense counsel will 

be responsible for reviewing the defendant's 

ability to pay. Counsel shall obtain on a 

standardized form the defendant's name, address, 

social security number, employment address (if 

any), and shall propose a schedule for full or 

partial restitution. A suggested form for 

defense counsel to utilize in determining defend

ant's economic ability to pay can be found in 

Form 3, appendix of forms. 

3. In all cases of plea agreement, counsel should 

endorse and attach to the plea agreement a copy 

of a proposed restitution directive. Restitution 

directives will consist of a standard form, 
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containing the essential information for the 

clerks to process restitution payments. 

Information contained thereon will identify 

the victim(s) by name, address, phone nwnber, 

the amount and terms of restitution ordered,' 

and any special terms desired by the judge. 

In addition, there will be space for endorse

ment by counsel, approval by the judge, and 

a statement of commitment to pay according to 

. the terms of the directive to be signed by 

the offender. A suggested form for a stand-

ardized restitution directive is attached as 

Form 4, appendix of forms. It is anticipated 

that a similar form could be printed on NCR 

paper with multiple copies to be distributed, 

with original to court file, and copies for 

the victim and the offender. Consideration 

should be given to the possibility that 

victims of crimes against persons will not 

want addresses and phone numbers to be placed 

in the hands of offenders. In designing the 

final form, the mechanics of eliminating 

such information from defendant's copy should 

be determined. 

4. In all cases in which the court orders resti-

tution, whether ordered on agreement or counsel, 

15 



or sua sp:mte by the sentencing judge, a resti

tution directive will be proposed on stanoard

ized form containing information admitted to 

record by respective counsel. Unless otherwise 

agreed and confirmed by the judge, the judge 

shall determine the amount of restitution to be 

made, and on a case-by-case basis either (i) 

determine a schedule for payment to be met as a 

term of probation, or (ii) order the restitution 

to be paid according to standardized policies 

adopted by the court for such purposes. All· 

sentencing orders should reflect that restitu

tion is to be paid into the court through its 

designee for disbursement according to the 

restitution directive incorporated by reference 

into the sentencing order. All sentencing 

orders should reflect that the offender is 

placed under an identified court-approved super

visor, e.g., probation officer, COl program 

officer, other designated party. 

5. In no event should the judge delegate the 

determination of the amount of restitution to 

the clerk, probation officer, or other party. 

Setting restitution is a discretionary func

tion of sentencing. Both the amount of the 

victim-loss and offender's ability to pay are 
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matters of fact whic~ due process requires to 

f be left in the province of the judge. ~1e 
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or~et'ly administration of a restitution 

process requires that each participant in the 

process have clearly defined tasks. For both 

practical and legal considerations, determin-

ing the amount of restitution to be paid must 

be determined or affirmed at the time of sen--

tencing, and not leEt to ~ne ill-deEined 

later process. 
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Central to these Recommended Restitution 

Practices is a system for managing the receipt 

and disbursement of restitution payments. Any 

system for tracking offender compliance will be 

dependent on an accountability system for 

receipt and disbursement. Followi~g the sign

ing of a sentencing order or judgment which 

requires restitution as a condition of defend

ant's probation, the order, which includes a 

copy of the restitution directive, becomes a 

part of the files in the clerk's office. The 

clerk will be responsible for managing the 

4It receipt and disbursement of restitution pay

ments. Local pr~ctice may allow payment 

processing to be outside the clerk1s office. 

Nevertheless, the official record of com

pliance to the court order, as in other cases, 

reffi?ins the responsibility of the clerk. 

Some of the details of U1e restitution 

payments management system will vary from 

clerk's office to clerk's office, but certain 

fundamentals must be a part of each system. 

In order for the payments to be managed 

efficiently, the order and directive must 
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provide the clerk with the necessary information. 

The victim-witness coordinator or the common

wealth's attorney should have advised the victims 

concerning their responsibility to keep the clerk . 
advised of any change of address or phone number. 

The clerk's office should know from the order 

when it can expect to receive payments and in 

what amount. 

The clerk will set up a ledger card for 

each case. It will include identifying informa

tion on the defendant, the total amount due, 

and the terms and conditions of the periodic 

payments. Identifying information concerning 

the victims must also be included, as well as 

the total amount due each victim. Finally, the 

provisions for disbursement of monies by the 

clerk should be shown. This will include such 

matters as the order of payment when there are 

multiple victims and frequency of disbursement. 

There is great potential for variation in the 

requirements of each case. However, JOOst files 

will be routine. ~1e disb~rsement pattern in 

routine cases may be established by court order 

or court policy worked out between judge and 

clerk. Disbursements in cases in which there 

is one offender making restitution to one 

victim may be made on one of the following 
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schedules: make a disbursement following 

receipt of each paymentJ disburse when the 

balance reaches a certain amount; disburse 

once every so many months; disburse only 

after the full amount is paid; etc. It is 

recommended that each court establish a gen

eral policy that reflects the constraints of 

that system, and that the policy thus estab-

lished be followed in all cases unless a 

different disbursement pattern is specified 

in the restitution order. This provides 

consistency and facilitates the establishment 

of a routine, while providing flexibility in 

the handling of unusual situations. 

Defendants should be allowed to make 

restitutio~ payments in whatever forms are 

acceptable for making other payments to the 

clerk. They should be able to pay in person 

or by mail, using cash (in person only), 

money orders, cashier's checks, or certified 

checks. The question of whether payments 

may be made by personal check should be 

answered the same as for any other payment 

made by defendants. If the court accepts 

personal checks, time must be allowed for 

checks to clear and defendant is responsible 

for service charges on bad checks. It is 
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important that these policies be explained to 

victims and defendants in conjunction with the 

preparation of the proposed plan and the entry 

of the order. It seems unlikely that a defend

ant making periodic restitution payments would 

use a credit card, as one might to pay a fine. 

Unless the law is changed and a court policy 

adopted authorizing the use of credit cards, 

they should not be considered an acceptable 

form of payment. 

In addition to the receipt, recording, 

and disbursement of payments, there is another 

responsibility of the payment management system. 

The c~erk's records are the source of informa

tion used by the court-approved supervisor in 

monitoring the defendant and enforcing the 

order. 

The manner in which this information is 

shared will vary depending on a variety of 

factors, such as location of other court offices, 

resources available to the· various officers, 

custom, personal styles v etc. Whatever the 

variations, information must be communicated 

routinely, and there are certain minimum 

requirements. For probation officers or other 

court-designated supervisors to effectively 

21 



monitor defendants, they must know when pay

ments are not being made on time. The most 

important thing is for court-approved super

visors to have a clear understanding with 

offenders concerning their monitoring process, 

especially the timing of basic monitoring 

activities, and then to obtain payment infor

mation in a timely fashion. As an example, 

if the defendant's restitution order requires 

an amount to be paid by a certain date, and 

the defendant's probation conditions require 

the defendant to visit his probation officer 

"periodically, the officer must arrange to 

obtain payment information sometime between 

the payment due date and the next scheduled 

office visit. It may be as simple as a pro

bation officer walking down the hall to the 

clerk's office to check the defendant's 

ledger card the day the defendant is due in, 

or it could involve a deputy clerk in a large, 

fully automated office mailing a summary of 

the restitution ledger sheets to the proba

tion office every Friday. The important 

thing is for the court-approved supervisors 

to know their specific information needs, 

to acquaint themselves with how the clerks' 

offices operate, t9 explain their -informa

tion needs to the clerk, and for the two of 
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them to work together to develop a simple rou-

tine whereby the needed information is regularly 

made available to probation officers. 

On a smaller scale, prosecutors and 

judges also need information concerning payments. 

Some may want the same information probation 

officers receive, in which case copies of those 

reports can be made and sent on. Generally, 

prosecutors and judges will only be interested 

in the information when the probation officer 

has requested court review of the defendant's 

failure to pay. This information need is simi

lar to that which is needed any time a clerk 

must provide a court and/or prosecutor with a 

record of payments (or non-payments). Here 

again, the important thing is to agree in 

advance what will be needed anq when, so that 

the reporting process routinely provides the 

needed information in a way that avoids dupli

cated effort. 

Practical Considerations in Managing Restitution 

Payments ~ 

1. Management and accounting for restitution pay
ments by offenders should be integrated with 
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the accounting systems already in place in 

the clerks' offices for the management of 

fines and costs of court. Except in those 

rare instances where restitution may have 

been made before sentencing, or the offender 

has cash for a lump-sum settlement with the 

court, the court's management and accounting 

system should: (i) receive and receipt all· 

monies paid by offender; (ii) provide an 

accurate record of monies received identified 

to the offender and then by victim; (iii) 

determine by policy of the court the order 

in which payments are applied to separate 

balances, Le., first-costs of court, 

second--restitution, third-fines; (iv) dis

burse, according to the clerk's established 

schedule, funds to appropriate accounts or 

individuals. Note that the automated 

accounting systems in place in many clerks' 

offices already provide for this. 

2. Special Situations: Code of Virginia leaves 

the definition of "restitution" to the com

mon law. The issue in all restitution cases 

is that the victim be made whole. Restitu

tion directives and/or sentencing ord~rs must 

be made clear at the time of sentencing inso

far as possible, both as to expectations from 
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the defendant and as to compensating the victim 

or victims in whole or in part. The paradigm 

case of one offender making restitution to one 

victim will ordinarily provide few problems for 

determination or administration. However, there 

are many real life variations from this situa

tion that mandate careful consideration by the 

judge at the time of sentencing. Consequently, 

the information necessary to balance all the 

equities of a sentencing situation ideally 

needs to be before the court for the offender's 

sentencing, whether this occurs at a separate 

sentencing hearing after a presentence investi

gation, or immediately after trial. 

Some variations for which policy considerations 

need to be particularly weighed are as follows·: 

(a) Multiple offenderS and one vict~: Does 

the court order full restitution to the victim 

and make it joint and several, or does the 

court apportion restitution among the 

offenders? 

(b) One offender and multiple victLms: Assuming 

the judge orders complete restitution to each 

victim, and the offender cannot pay in lump 

sum, which victim is paid first, or what basis 
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for apportionment between victLms is used 

for regular periodic payments? 

(c) Multiple offenders and multiple victims: 

The same issues occur as in land 2 supra, 

compounded • 

(d) Multiple offenders in the s~ jurisdic-

tion facing multiple judges with either 

single or multiple victims: Each sen-

tencing judge needs to be aware that there 

may be other potential payers of restitution. 

(e) One offender charged in multiple jurisdic-

tions: '!he judge needs to know the outcome 

in the other jurisdictions or, if the out-

comes are unknown, needs to be aware of 

other pending charges. If the offender is 

already making restitution in jurisdiction 

"A," the judge in jurisdiction liB" may need 

to adjust the date for restitution to begin 

in order to make restitution achievable by 

offender. 

Since the statutes allow considerable discre-

tion in ordering restitution, reparation or 

community service work, issues of joint and 

several or individual liability, priority or 
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apportionment among victims to be paid, and 

consistency among sentencing judges need to 

be addressed at the·policy level. The chief 

judge of each circuit needs to address these 

policy matters on the broad scale, and individ

ually each judge must be aware of the variables 

which may impact the offender beyond the pur

view of his court. Most importantly, the judge 

must enter an order or restitution directive 

which results in clear boundaries at the time 

of sentencing so that the administrative role of 

the clerk and the enforcement role of the court-

approved supervisor remain clear and nondiscre

tionary. In order to accomplish this, the judge 

should require information from both the Cornrnon

weaith and defense counsel as to the particular 

needs and circumstances of the victims and the 

nature and circumstances of other charges the 

defendant may be facing and whether co-defendants 

are involved. 
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Chapter III 

Managing the Offender 

The management of the offender is obvi

ously critical to efforts by the' justice system 

to increase the amount of restitution collected 

and disbursed to crime victims. There are two 

basic tasks involved in managing o~fenders--

monitoring payments and enforcing the order 

when payments are not made as required. 

It is clear that restitution enforcement 

will require in every circumstance that some 

court-approved supervisor be designated to moni-

tor the offender's progress and compliance. The 

designated supervisor may be the court's proba-

tion officer; but, in some jurisdictions with 

additional or alternative resources, supervision 

may De accomplished through COl, Ql\R, or some 

other person approved by and answerable to the 

court. For purposes of this chapter, all refer-

ences to "probation officer" should be construed 

to include alternative court-approved supervis

ors, and all references to the "probationer It 

should be construed as reference to the offender 

under restraints of court sentencing order. 

The monitoring of restitution payments is 

similar to monitoring most other conditions of 
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probation in that probation officers' initial 

responsibilities involve explaining to proba

tioners exactly what is expected of them and 

arranging periodic review of their performance. 

The clerk's record of payments is the source 

of information about payments. Probation offi-

cers shouid arrange a convenient method of 

obtaining access to that information. When 

payments are being made as required, management 

of the offender is simple. 

When clerks' records and conversations 

with probationers reveal payments are not being 

made as required, certain steps must be taken. 

One often overlooked step is notifying the vic

tim. After the probation officer has learned 

of a failure to pay and has made an initial 

check of the probationer's situation, the vic

tim should be advised as to what to expect (and 

not expect) in the way of restitution. This is 

done as a courtesy and also because failure to 

advise victims generally results in other 

justice system officials being required to 

respond to angry or inquiring calls. Because 

probation officers are the first to know enough 

facts, they should either contact the victim or 

pass the information along to someone else in 

the system who has accepted that responsibility, 
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such as a victLm-witness coordinator. 

In terms of managing the offender, the 

most important step is to evaluate the proba-

tioner's situation. Frequently officers 

will determine the situation requires no 

formal action by the justice system. In those 

cases, after the victLm is advised what to 

expect, the monitoring process continues more 

or less as before. 

When a probation officer decides some 

formal response is required as a result of 

probationer's failure to pay, the monitoring 

process becomes a matter of enforcement. 

The matter of enforcement is another 

area where there will be great variation. 

There are, however, certain components of 

this enforcement process that must be 

included in every restitution management 

system. First, and most important, is com-

mitment. Every court must make a camnitment 

to enforce i.ts restitution orders and require 

all of the officials involved in the enforce-

ment process to do their parts. Defendants 

who do not know that consequences will cer

tainly follow if they fail to make their 
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restitution payments are not likely to make 
them. 

There must also be a clear understanding 

among the judge, prosecutor, probation officer, 

and clerk as to exactly how court review will 

be initiated. The probation officer must set 

the process in motion when it is determined 

probationer's failure to pay is not simply a 

matter to be worked out between the two of them. 

Finally, it is important that this process 

be routinized in ord~r to minimize the prepara

tion time of court officials and so that, as 

much as possible, the paperwork and other prepa

ration is handled clerically. For example, the 

probation officer and clerk should work out a 

system for copying, summarizing, or otherwise 

reproducing the pertinent information included 

in the clerk's ledger, and making it available 

to the commonwealth's attorney, defense attorney, 

and court in a timely fashion. 

Again! the focus should be on making tile 

enforcement of the order certain, as simple as 

possible, and using routine clerical procedures 

to minimize the time burdens on court officials. 
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1. Enforcement respons ibili ty lies wi th the 

probation officer, cor case manager, ~R 

counselor, or other court-approved super-

visor as determined by the court. 

2. ~1e court-approved supervisor reviews the 

restitution account in the clerk's office 

on a regular periodic basis. 

3. If payments are not adequately and timely 

met, the court-approved supervisor deter-

mines the cause, and uses discretion in 

remediation of the problem. 

NOTE: If the probation officer knows of 

delinquency in payment and is working 

with the offender to remediate, the 

officer should so advise the victim as 

a courtesy. 

4. calls to the clerk's office by the victim 

about delayed restitution should be 

answered with facts of monies receipted, 

and then referred to probation officer, 

victim-witness program, or camnom.lealth I s 

attorney for follow-up. 
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5. A show-cause enforcement hearing should be 

utilized for restitution as well as other 

traditional causes. If show-cause results 

in incarceration, or in some modification of 

restitution order, the victim should receive 

a courtesy notice of result of hearing as it 

may affect futUre ieceipt of restitution. 

This responsibility rests with the probation 

officer, victim-witness program, or common

wealth's attorney in appropriate jurisdiction. 

The court should denominate the notifying 

person by policy. 
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APPENDIX OF FORMS 

FORM 1 • • • VICTIM IffiS STATEMENT 

FORM 2 • • • VICTIM IMPACT STATEMEN'r 

FORM 3 • • • OFFENDER RESOURCE STATEMENr 

FORM 4 • • • RESTITlJI'ION DIRECTIVE 



HR11 

VICTlH lffiS STAIDENT 

~: Q:mQW£APH V. _______ _ ~. 

nwtt: • (NA/'i£l 

I PdiDRESS I 

(RiONEI 

a. AIMLD loss: 
DIRECT $:.--_____ _ 

~~ES __________ __ 

TOTAl S. _____ _ 

~S LOSS BEEN RECOVERED BY INSURANCE? 

If n:S. HAS RECOVERY BUN TOTAL? ____ OR PARTIAL? ___ _ 

If PARTIAL. !.HAT IS VICTIM'S TOTAl.. OUT;')f-POCKET7 

If MJ. IS INSURANCE RECOVERY EXPECTED? n:S 1=1 
NAME AND ADDRESS or INSURER: 

VIew,', Q»1PENSABlE loss: (ToTAl OUT;')F-PQCKETI $, _____ _ 

............................ m ••••••••• o ••••••••••• e •••••••••••••••••• 0 •••••••• 

NOTE ON USAGEs VICTIM Loss STATEMENT ~ULD BE USED IN SITUATIONS or PROPERTY 
CRIMES ~ITH NO PHYSIC~l OR PSYCHOLOGICAL DAMAGES. FORM 10 BE 
COMPLETED BY eOHHON~AL1H'S ATTORNEY AND SUBMITTED TO COURT AS 
EXHIBIT PRIOR TO SENTENCING • 

••..•.••.•.....•.••••••.••••••••••.•••..•......•••.....••.•.........•......... 



I. 

r£R1 II 

VICTDi lI1'fCT STAIDfNT 

CASE I C6JmolfilHlJH V. _________ _ 

VICTlI1'S NAttE:; _________ _ 

COURT CASE hD.I, _________ _ 

[COOlIe lOOS IIr ANY. fIU OUT A. B AHD C IIElOl./) 

A. i:WlAGES ~HER[O 

1. 

2. 

3. 

VAlUE Of PROPERTY LOST OR DESTROYED 

HoSPITAl. "EOICAl EXPENSE'S) 

loST IMCCHE OR I4AGES 

$ 

$~---

$,----

tUSCELLAJiEOUS ExPENSE(S) lUST TYPE AI«> AMOUNTI: 

B. 

(A) 

(s) 

TOTAL LffiS 

1£ lI18URSEKENT RECE IYEO 

1. 

2. 

3. 

'to 

AlOP£RTY INsURANCE 

ItlsPIT Al/ttOICAl !HslflAHCE 

I£I"BURSED !NeCHE DR WAGES 

OtHER lUST 9lURC£ ANO MlUHT) 
1Al ____ _ 

(1) ____ -

TOTAl. RE~NT 

1 

$_---

$,----

$, ___ _ 

$,----

$,----

I 

s 

$~---
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"e ., 
J (VICTIM lHPjlCT STAID£NT - CONTINUED) 
" i 
If i c. EcONOl1IC lOSS NOT RUHSURSED (A tUNUS Bl $. ___ _ 

ri D. fUTURE PHYSIOlOGICAl OR· PSYCHOlOGICAl 
rl' TIIEAJItENT COSTS (ESTlI1ATED) $, ___ _ 

,~ Pi:IlC[NTAGE or ANTICIPAHD COSTS I.IiICH WILL 
I IE REItlBUflS£D THROUGH INSUflAHCE 1 

it 

i IN THE FOLLOWING. PlEASE CHECK AlL THE APPLICABLE 80XES: 

:i 
" 

! 
J 

ll. WYSlCAL l~Y 
j 
r 
I 1. ~s PHYSICAl. INJURY THRUTEHED? 

f YES I 1 fi) ,=, ,1 
't 
I 

~ e 2. WAs PHYSICAL INJURY SUrfER ED? 
" 
:1 'iES I I NJ 1=, l 
'I 
:'1 IF YES. THEN DISABILITY UASI 't 
,} 
,1 TOTAl 
'\ 

PARTIAl ( __ II ,,1' 

~ 

! Pi:RI1AIIENT 
1 
! TEItPORMlY " -----, 
~ DrHER (SPECIfY 

3. DID RAPE OCCUR? 

YES I I hO I I 

... DID DEATH OCCUR? 

e YES I , til ,=, 
2 



lll. PS)(IUOOiGAL D1'N;;r (If ANY. FILL OUT I. 2. 3 AND lJ BElOYl 

1. CUD VIeT I" RECEIVE PSYCHOlOGICAl OR PSYCHIATRIC COUNS(lI~? 

2. If ~S. DESCRIBE COUNSELlt«l I 

OUTPATIENT SHORT-JERK (to SESSIONS 011 r[~RI? 

OUTPATIENT LONG-TEAH CHORE THAN 10 SESSIONS)? 

ANy IN-PATIENT TREATMENT? 

I I 
If 'rt:S. I.tiERE 00 rOR HOW LO!«i? 

Cl:SCIIlBE TREATMENT. IF APPROPRIATE ________ _ 

IV. lHOICAT[ HERE ANY CHA!«iE m THE VICTII1'S PERSONAl IJElfAIIE, LIHST'flE, 
F AHILIAl RELATIONSHIPS AS II RESUlT Of THE OFFENSE. 

V. F\.[ASE ADO ANY ADDITIONAl. INfQllHATlON TO BE aROUGHT TO THE AnENTION 
Of THE COURT. 

OmD THIS ___ ..J0AY Of _____ • lL. 

a If!JI'[ IlN USA£I I 

Til[ VlCTI" WACT SUllft[NT IoIlUlO I( 'USlO \Ii'KI 0101110 If coon. 
OA \IiI1' calft[ II I,AI"SI fUSQIo. 01 'H1SICAl OR PStCtC.OGICAl 
W'JU RAY /lAW! aUN l'-CUIIIlO 140!Ci WItH PIID'"" LOU. II A~'. 

k '0111 U 10 II COIIPI.nm .,/rOll VI"'" AIel I15NIO II vlCllft. 

T"! rOIltl II YO I( '_infO If CIn1()06.{&UH'S lnOlIl(T AS (lHIIiI 
UIO.ISS llOClOOID 1_ PSI.· fOIt! IIClUOU IMfO_HOt! 65 AUTt()lIllIO 
8, 519.2-<'9).1 or IN( Cool. 
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fCR1 III 

a:feaR R£!UKE STA ID£NT 

£lfENDAHT'S SocIAL ~CUAIT'f fblBER ______________ _ 

£lHHOA!H'S' AooR[SS ___________________ _ 

______________________________ ~ZIP ____________ __ 

£lWIlAHT'S TELEPI()H[ tttfi[RSI IbiE ,_I ____ I.tlRI( '_1, ____ _ 

DrHEA (SPEClfY), _________ _ 

£lHNDAHT'S A..ACE Of EtiPLO'll'lENT _______________ _ 

N.\t1ES AND CASE Nl.t1BERS Of OTHER DEfENDANTS INVOLVED IN THIS INCIDENT IlNCLUD[ 
INfORMATION CONCERNING AHY CDURT-QnOEREO R£STITUTIONII 

£I.HNOAH'r's INCOtiE. ASSETS. AND EARNING POTENTIAl I 

(i:HIClAHT'S LIA81lIHES AI() fINANCIAl OI!LIGATIOHS: 

(i:fENDAHT'S PLAH FOR RESTITUTION/REPARATION AHa/OR COHHUNITY SERVICE: 

£lrENSE COUNSEL RESPONSIBLE TO COHPLETE AND SUBMIT TO COURT 
AS EXHIBIT. IN INDIGENT CASES YHERE COURT RECORD ALREADY HAS 
fORH QUALIFYING AS INDIGENT. COURT POLICY "loY SUGGEST USE ONLY 
Of RESTITUTION DIRECTIVE. SoME COURTS "loY AlSO CONSIDER USE 
or FORM UNDER OATH AUTHORIZED AT SECTION 19.2-355 rOR USE IN 
PROCEDURE fOR PAYHENT Of COSTS. RESTITUTION AND fINES IN INSTAll
"ENTS. locAL COURT SHOULD DETERMINE ITS PREfERRED rORM. AND 
DEfENSE COUNSEL BE REQUIRED TO COMPLY IN [ACH CASE. 



fOli IV R[STITUT100 
FORl1 Ill-! 

~ TH If VlffiINIA 

v. CASE flO. _____ _ 
llHHIlAHT 

fl:STITUTlOO OIRtCTl'-£ 

f\JilSUANT TO THE SENHNCII«l ORDER [NTER[D _______ 19_ 

IN THE ABOVE-REfERENCED CASE, THE fOllOWING SCHEHE or A[~TITUTION SHALL BE 

rOLl~O IN THIS CASE. AND INCORPORATED IY REfERENCE INTO THE SENTENCING ORDER. -

1. THE DEfENDANT ______ ~R£SIDES AT ________ _ 

_________ , HL£PI«lNE IIlHlEA _____ , SOCIAL S[CUllITY 

NltIBER ______ , [[FUIDANT IS EMPLOYED BY _______ -'-_ 

ADDRESS AIID PHONE ___________________ _ 

2. THE COURT HAS DETERMINED THE FOLLOWING TO BE COHPENSABLE VICTIHS: 

MlUHT ()I,£D I 

III) _______________ _ 

hIoUHT MOl 

CONTINGENT OR SUBROGATED VICTlHSa 



3. TKE COURT HAS ORDERED RESTITUTION TO THE fOLLOWING: 

DEFENDANT HAS AGREED/OEEN ORDERED TO HAKE RESTITUTION ACCORDING TO THE 

fOl.LOWIN3 SCHEDULE Of I'AYHENT AND/OR CI»1I1UNITV SERVICE \&lRK. 

ALL PAYMENTS SHALL IE BY CASH (IN PERSON ONLY). CERTIFIED CHECK OR HONEY 

ORDER. AND HADE PAYABLE TO Q.£RK Of CIRCUIT COURT. -~==:-r---
!ADDRESS) 

DEfENDANT IY HIS SIGNATURE HERETO ACKNOWLEDGES THAT THE RESTITUTION 

ORDEREO IS A PRIORITY DEeT ITEH. AND IS CREATED AS A RESUlT or THE 

OfFENSE fOR WHICH HE/SH£ HAS BEEN CONVICTED. AND IS IN CONSIDERATION 

OF THE TERNS Of PROBATION/PAROLE OF HIS SENTENCE. DEfENSE COUNSEL BY 

HIS SIGNATURE HEAEON ACKNOWLEDGES THAT HE HAS fULLY EXPLAINED THE 

TERMS CONTAINED HEREIN TO THE DEfENDANT. AND THE CONSEQUENCES or fAIL

INlE TO PERfORM. 
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6. 

Ips 

THE COURT SHAlL DISBURSE RESTITUTION PAlHENTS AS fOLLOWS: 

CI 

To TKE NAKED VICTI" ACCORDING TO TERNS NOTED ABOVE. 

To THE NAMED VICTIHS ACCORDING TO TH( GENERAL STANDARDS 
AND POlICIES ADOPTED IY THE COURT fOR PAlHENT or RESTITU
TION. 

_____________ ,():HNDANT 

____________ --!AnORNEY fOR IlHNDANT 

_____________ ...:AnORNfY fOR 
Coi"';)NIdE Al T H 

A/'PROVED: 

(JUDGE! 




