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- PREFACE

A substantial number of inmates confined in our state and federal
 prisons face outstanding charges in other jurisdictions. Typically,

- those other jurisdictions will file ""detainers' against such inmates.

A detainer is a request by the demanding state that its law enforcement
authorities be notified by the confining state when the inmate's sentence
"~ in the confining state is about to expire. The notification gives the de-
manding state sufficient time to extradite the prisoner to its jurisdic-

- tion if it chooses to prosecute him on the outstanding charge.

v Prisoners subject to detainers have often had to suffer disabilities
because of the detainers and have often experienced difficulty in ar-

- ranging for speedy trials on their outstanding charges. Recently, there

has been considerable legal activity regarding the law of detainers, and
the current state of the law is elaborate and complex. The following
materials discuss the legal contours of the detainer problem, and ex-
plore thie way in which the legal process has responded to the difficult
issues posed. Hopefully, the materials may shed some light on this

- murky area and may be of particular use to inmates subject to detain-

~ ers and to the lawyers and law students representing them.

One final word: After ihe manuscript had been completed, the
- Supreme Court handed down its decision in Braden v. 30th Judicial
Circuit Court nf Kentucky, 93 8. Ct. 1123 (1973), a decision very

.. imporiant to the law of detainers. Braden has been inserted as an
" "additional case" at the end of the monograph, and the materials

- preceding it should accordingly be read in conjunction with the

" matter set forth in that case.

DAVID B. WEXLER
Professor of Law

The University of Arizona
Tucson, Arizona
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" CHAPTER 1. BACKGROUND

"Unconstitutional Uncertainty: A Study of the Use of
Detainers' —Donald B. Shelton. University of Michi-
gan Journal of Law Reform (Prospectus) 119 (1968)
Reprinted by Permission.

When an individual has been convicted of an offense and im-
prisoned in one jurisdiction, other jurisdictions having outstanding
charges against the prisoner often file what is known as a detainer
or ""hold order'" with the confining institution. This detainer is de-
fined as "a warrant filed against a person already in custody with
the purpose of insuring that, after the prisoner has completed his
present term, he will be available to the authority which has placed
the detainer." On its face, it is no more than a request for information.
The procedure for filing such a request is very siniple. When the
prosecutor learns that the accused is being held in another juris-
fliction, he merely sends a letter of a copy of the warrant to the
warden of the prison. As a matter of "courtesy', the warden will
notify the requesting agency when the release of the prisoner is
imminent. This procedure is used within a single state, between
states, and between a state and the federal government. If the
prisener is confined within the same state, he may be arrested
upon his release on the authority of the warrant alone. The filing
of a detainer itself, however, does not grant any legal authority to
detain. If the prisoner is confined in another state, the requesting
agency must still secure a court order to obtain custody of him.

While the stated purposes and form of the detainer procedure
appear to be innocent enough, it has, in practice, led to both poor
penology and a denial of the prisoner’s right to a speedy trial on
the outstanding charges. To examine the effects of the detainer pro-
cedure, the author conducted interviews with officials at three pris-
ons—State Prison of Southern Michigan (Jackson) at Jackson, Michi-
gan; Indiana State Prison (Indiana) at Michigan City, Indiana; and
the Federal Correctional Institution (Milan) at Milan, Michigan.

The number of prisoners with detainers filed against them is
extremely high. Estimates range from twelve to twenty percent in
state prisons to thirty percent in federal penitentiaries. Many of



these prisoners have more than one detainer filed against them. The
outstanding charges range from traffic offenses to murder. But the
number of detainers filed is a deceiving figure. Under the present
system in most states, the filing of a detainer does not bind the.re—
questing agency in any way. It may or may not prosecute the prisoner
when he is released. After the prison notifies the agency of the immi-
nent release of the prisoner, the prosecutor will decide whether he
will take the man into custody or not. The prisoner will not learn if
he is really free or not until the time of his release. Often the prose-
cutor never shows up. It is estimated that less than half of the filed
detainers are ever exercised or even filed with any intention of being

exercised.

The question is why a prosecutor would go through the motions
of asking a warden to notify him of the availability of a prisoner that
he never intends to take into custody. The first answer is that it is
common practice for many prosecutors to automatically file a de-
tainer upon learning that an accused is imprisoned elsewhere. This
decision is made without any regard to their eventual decision to
prosecute. But the more basic answer, and the reason why tl.ﬂS
practice of automatic filing of detainers has developed, lies in the
effects a detainer has upon the prisoner.

Prison Inequities

In many states, a detainer prisoner is automatically incligible
for parole. This ineligibility is usually not statutory but rather is
the result of the policy of state parole boards. The net effect is that
detainer prisoners who are otherwise good parcle risks may spend
three or more times as long in prison as they would if a detainer
had not been filed. In states where a system of indeterminate sen-
tencing has been adopted, prisoners are normally eligible for parole
at any time after the minimum term. But many state parole eligibil-
ity statutes are patterned after the federal requirement that a pris-
oner complete one~third of his term. In both situations, a parole
board policy of disqualifying prisoners solely on the basis of a
detainer stultifies the legislative scheme. Merely by the allegation
of an offense the prosecutor has in effect tried; convicted, and
sentenced the defendant to additional time in prison. The extreme
case is not difficult to imagine. For example, John Doe was con-
victed in state X of armed robbery and sentenced to fifteen years
~ in prison. Under the laws of that state, he was eligible for parole
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~ after five years. But a prosecutor in'state Y had a warrant against

Doe for reckless driving and filed a detainer with the warden. Doe, -
who was otherwise a good parole risk, became ineligible for parole
and spent an additional ten years in prison. At the end of his term,
the prosecutor in state Y took Doe into custody. A court found him
guilty of reckless driving and sentenced him to thirty days in jail.

Variations of parole ineligibility are equally effective. In
Indiana, the policy of the parole board is to grant only "custody"
paroles to detainer prisoners. This is not parole at all. If the pris-
oner is eligible in other respects. he is granted a parole conditioned
upon the filing agency's exercise of its detainer. The agency is noti-
fied that the prisoner is about to be released on parole. But if the
agency does not secure a court order and does not show up to appre-
hend the prisoner, he is never released. The detainer is unaffected.
It continues to be in effect until the completion of the prisoner’s
sentence.

Other parole boards, however, allow ordinary parole to detainer
prisoners. This is normal parole in the sense that it is not condi-
tioned upon any action by the filing agency. The rationale of such a
policy starts from the idea that once a man has been successfully
rehabilitated, it is useless and wasteful to keep him in prison. The
parole board's duty is o evaluate the progress of his rehabilitation
and return him to society when he is prepared to do so. Even if the -
prisoner is actually prusecuted and convicted on the outstanding
charges, it is better from the standpoint of rehabilitation that he be
allowed to begin his second sentence as early as possible. In 1955,
the United States Board of Parole finally recognized the "nuisance
detainer" problem and adopted a policy of granting parole to detainer
if the prisoner was considered in other respects to be a good parole

- risk. Since that time the Board has granted an increasing number of

paroles to detainer prisoners. In fisecal year 1566-67, a total of 729
were granted. A substantial number of prisoners (at least federal
prisoners) with detainers filed against them have thus been found to
be good parole risks. Indeed, even if only one such parole had been
granted, it points out the fallacy of a system of arbitrary denials.
Unless a parole board is willing to live with the fact that it is confin-
ing some fully rehabilitated prisoners, such a system cannot with-
stand analysis. Michigan grants both parole to detainer and custody
parole. However, even when ordinary parole is granted, the detainer
prisoner is treated differently. At Jackson, prisoners ordinarily



" move from the prison proper to 2 minimum security '"parole camp'
for an adjustment period prior to their actual release on parole.
Paroled detainer prisoners are never allowed this adjustment
measure and go directly from maximum security to the street. Such
unequal treatment is certainly unjustifiable from a rehabilitative
standpoint. But this denial of parole camp at Jackson is indicative
of the multitude of other inequities that face a detainer prisoner.

The reason for such inequities within the prison lies in the
custodial classification of the detainer prisoner. Normally, a pris-
oner is classified in maximum, medium, or minimum custody based
upon the seriousness of the crime for which he was convicted and the
prison's estimate of his mental stability. In each of the three insti-
tutions studied, the filing of a detainer places the priscner in a maxi-
mum custody classification. The rationalization is that the prisoner
then has more incentive to escape. The attitude of prison officials is
that their primary duty is to confine the prisoner. Even accepting
that restricted view of the objective of a correctional system, their
actions are illogical. The classification of detainer prisoners is
made automatically without regard to the seriousness of the alleged
crime or the prisoner's possible change in mental stability. No in-
dividual evaluation is made. Such an arbitrary system is based on
two fallacious assumptions. The first is either that the prisoner is
guilty of the outstanding charge or that even if he is-not, the charge
-- itself provides an incentive to escape. The flaw in either alternative
is obvicus. Any assumption of guilt is anathema to our entire judi-
cial system. And an assumption that the allegation of an offense
provides an incentive to flee presumes such a universal distrust and
lack of faith in our adversary process that individuals would rather
. become fugitives than stand trial on a charge of which they are inno-
cent. The second assumption made by prison officials is that the
possibility of another term in prison so discourages the prisoner
that he is more likely to escape. Such reasoning may be sound if
the prisoner faces the possibility of a lengthy term, but when the
outstanding charge is minor, as in the reckless driving example,
it is not. It is ridiculous to assume that the possibility of thirty
days in jail will lead a man presently serving a fifteen year term
to escape. The point is that the assumptions made by officials in
classifying the detainer prisoner are not only false; they are unnec-
essary. Custodial classification of detainer prisoners could and
should be based upon the same individual evaluation process that
was used to determine the original classification.

4
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~ The ramifications of this custodial classification are extremely
important. In each of the prisons studied, maximum security pris-
cners are never allowed outside the walls. They can never become
trustys. They are ineligible for the farms and work camps or, for
that matter, any job which requires outside activity. At Milan and
Jackson the classification also means ineligibility for both work-~
release and study-release programs. (Indiana does not have such
programs. ) Normal prisoners are occasionally allowed temporary
"furloughs'' in the event of a death in their immediate family. De-
tainer prisoners, because of their classification, are even denied
this small privilege. Prior to 1967, the vocational training buildings
at Milan were ouwside tie walls so detainer priscners could not re-
ceive any of the training that is so essential to rehabilitation. The
situation still exists in some federal prisons.

Such restrictions on detainer prisoners obviously impair any
rehabilitation planning by prison officials. The most they can do is
use the inside facilities in an attempt to adjust the prisoner to the
prison routine. Prison officials generally feel that it is useless to
spend money attempting rehabilitation of a prisoner whose only future
prospects may consist of being transferred from one prison to an-
other. Even if the prison officials could effectively plan a rehabili-
tation program under the present system, the task of motivating
detainer prisoners is almost insurmountable. Their morale is under-
standably very low. In each of the three institutions studied, officials
felt that the filing of a detainer and the resulting ineligibilities made
the prisoners uncooperative and unable to adjust to the institutional
life. There is no incentive for good behavior since the prisoner's
custody classification is the worst it will ever be and there is little
or no prospect of an early return to society. From a rehabilitation
aspect, the detainer prisoner is an outcast. The man whe is charged
with an additional offense is denied both normal privileges during
his imprisonment and any hope of re-entering society when he is
sufficiently rehabilitated to do so. He is naturally "filled with anxiety
and apprehension and frequently does not respond to a training pro-
gram." :

The denials which cause these psychological effects are not based
upon the considered judgment of a court of law with its accompanying
Pprocedural protections. Nor are they based upon an objective and in-

.dividual analysis of the prisoner or the charges against him. The

whole chain of events began with the some times frivolous and often

i .



times thoughtless allegation of a single prosecutor. Indeed, in many
instances the prosecutor who filed the detainer is no longer in office
when the prisoner completes his di‘scouraging and often prolonged
sentence. The new prosecutor only learns of the case when he re-
ceives notification of the prisoner's imminent release. One may only
speculate as to what motivated the prosecutor to file a detainer in the
first place. Perhaps a motivation is not desire to cause the multitude
of inequities and ineligibilities that will result from his action. Per-
haps it is merely the thoughtlessness of office routine or the political
ins and outs of office holders that causes the filing of detainers which
are never exercised. But regardless of the motivation, the fact is
that the filing ot a detawner is the beginning of a process that destroys
any and every effort to establish a modern correctional system.

The Denial of Speedy Trial

Upon noticel? that a detainer has been filed against them, many
prisoners correspond with the filing agency in an effort to get some
disposition of the charges. In the three prisons studied, officials fre-
quently work with the prisoner in this effort and correspond with the
agency, if the prisoner sc desires. Often neither the prisoner nor .
the officials get any response from the agency. Even if a response is
received, the prisoner's chances for an immediate trial are slim. In
Indiana, only twso to three percent of the detainer prisoners are ever
returned for trial during their present term. Transfers for trial are
also 2 rarity at Milan. TInder the present system in both prisons, '
the prisoner remains in a state of uncertainty until it is time for his
release. He can neither get a trial nor a dismissal. Only when he is
released will he learn of the prosecutor’'s intentions.

Some defendants have challenged the validity of such a zystem as
a denial of their right to a speedy trial as guaranteed by the state or
federal constitution. Most of the earlier cases held that the failure oi
an agency to grant some disposition of the charges was not a violation

1'?'In Jackson and Milan, formal written notice of the filing of a detainer is
immediately given to the prisoner. In Indiana, oral notice is given by the case
workers.

1E‘Michigam has enacted legislation which deals with the return of detainer

prisoners for trial. The situation at Jackson under this legislation is discussed

infra.

- of the defendant's right to speedy trial when he was incarcerated on
another charge. The rationale of these cases rested on four grounds.
°  The first was that the speedy trial guarantee of the Sixth Amendment
to the U. S. Constitution was not made applicable to the states by the
due process clause of the Fourteenth Amendment. Hence, the defend-
ant could only rely on his rights under the state constitution. Many
state constitutions refer to the right of speedy trial as arising at the
time of the indictment or information. Thus when the detainer was <
filed on the basis of a complaint only, the defendant had no right
-~ which could be violated. This contention is now obsolete. In Klopfer
<. v. North Carolina,15 the Supreme Court held that the right to speedy
. trial is as lundameniai as any of the Sixth Amendment rights and is
.- made obligatory on the states by the Fourteenth Amendment. The
. right to speedy trial in criminal cases arises under the federal con-
-~ stitution upon a formal complaint being lodged against the defendant.16

- s

In all detainer systems, the filing agency must bear the cost of
returning the prisoner for trial. The agencies argued that the right
to a speedy trial did not impose a duty upon them to incur such ex-
penses. The fallacy of such an argument is obvious. First, it is
certainly an axiom in our system that the prosecuting agency has the
responsibility of bringing the defendant to trail [sic]. It seems too
T obvious to have to explain this to law enforcement officers. As one
‘ court put it, ""We will not put a price tag upon constitutional rights."
. Secondly, if the agency seriously intends to prosecute the defendant,
=+ - the question is not whether it must bear the expense but only when

it must be borne. Even if the prisoner is forced to complete his sen-
.1 tence before the requesting agency will prosecute, the agency must
-~ still pay the expenses of returning him for trial. If the agency does
not intend to prosecute the prisoner, then there is no reason for not
granting a dismissal of the charges.

R

¥

The third contention of the filing agencies was that the right of
- speedy trial was not violated since the agency could not insist as a
matter of right that the prisoner be returned for trial. Under present

- 19386 1.5, 213 (1967).

= 181va kuko Toguri D'Aguino v. United States, 192 F. 2d 338 (9th Cir.

N 1951) Cert. denied 343 U.S. 935 (1952). While the court has not yet decided
~~  whether this interpretation of the Sixth Amendment right is also applicable
to the states, the tendency in all of the due process cases has been to carry
over the federal requirements full blown to the states.’

7
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systems, the return of a prisoner for trial is a matt i -

tween jurisdictions. But this does not excuse the Sgeilt‘:;f)‘fscf(:irﬁ?’ezi
attempt to secure the prisoner's return. If the confining jurisdiction
re?uses to grant the request, the agency may have done all it can do

: I? is m}likely, however, that such a request would be refused. Con- ‘
fining jurisdictions have commonly released prisoners for trial, and
some have even established an orderly procedure for their retu;'n
In eac_h of the three institutions studied, prison officials indicated'
tha}t disposition of the detainer, either by dismissal or returning the
prisoner for trial, was beneficial to the institution. The imprc;vement
in prisoner morale and the removal of maximum custody classifica- |
tion W%ll- enaiie the prison to plan meaningful rehabilitation measures
Ilil a@d1t11cl>ln, grilslon administrators view detainers as a burdensome .
clerical headache. Certainly, th ici i
emation of Bias o Wo};:,k o ese officials do not object to the

The final argument of the agencies was that the dela

the p‘risor.ler's own wrongdoing in committing the crim; f};:v ;iiccl:l;lelfg
was 1rx}p1:1soned. The easiest answer to this contention is that nor-
mally it is pot the prisoner's incarceration which has caused the de-
lay. When it is determined that the agency could obtain the defendant's
return for trial or that it has not attempted to obtain his return, it is
the agency's failure to act that results in delay. This is not a s’ituation
where the defendant has purposely fled the jurisdiction to avoid trial
The agency knows where he is and knows that it may bring him back .
for .tnal whenever it so desires. But this argument suffex?s from more
basic defects. First, it is illogical to allow other offenses to affect
the defen@ant's constitutional rights with regard to the charged of-
fense. It 1ptroduces a foreign and unrelated fact into the consideration
The rule limiting the introduction of ey lonce of prior offenses is the .
best example of how the courts have treated such an argument. Sec-
ondly, the agencies' argument is based upon a limited notion o.f the
purpose of tl}e speedy trial requirement...It is not only a determina-
tion that spcnety has an interest in seeing an end to the litigation. The
speedy trial guarantee also insures society that something is bei.n
done to redress the wrong which was committed. It is thebpeople °
versus the c}efegdant. It too has a right to a reasonably prompt judi-
(S:cl)al' dtet'errgxnatxon of whether the defendant committed the offense.
obfilfqzef! fgglilﬁetseixvsepe?dy trial--a right which the prosecutor is

gate 've—1s more important than quibbli
the defendant has, in a theoreticalpsense, caus%d1 Eﬁtn?igel(;?r whether

* %k Kk
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T T "Solutions

"It ig clear that the present system is unjust. Three uniform laws
have been proposed to alleviate the problems caused by this system.
The interstate act, for detainers between states or, between a state
and the federal government, is called "Agreement ‘on Detainers" 3
and is proposed as a compact. The act requires prison officials to

inform prisoners of detainers which are filed against them. A

prisoner may then file a formal request for trial on the outstanding S
charges. The confining jurisdiction agrees to grant temporary .
custody to the prosecutor for the trial. If the filing jurisdiction :
fails to bring the derendant to trial within 180 days after the request,

the charges are dismissed with prejudice in the filing state and the

detainer is no longer valid. Provision is made for extension of this

period upon a showing of good cause in court with the defendant or

his counsel present. To date, twenty states have enacted this agree-

ment.2¢ T he federal government has not become a party to it. The

other two proposals deal with the disposition of intrastate detainers—

those filed by local prosecutors with a prison within the same state.

One is the product of the Council of State Governments?® and the

other is proposed by the National Conference of Commissioners on

Uniform State Laws.28 The provisions of both proposals are similar

23Ccuncil of State Covernments, Agreement on Detainers (1858). See Hand-

PR pa R e y L2

book on Interstate Crime Control. (Council of State Governments 1966), at 91.

24"See Cal. Penal Code § 1389 (West 1963); Conn. Gen. Stat. Rev. § 54~186
(1958); Hawaii Rev. Laws § 250A-1 (Supp. 1965); Towa Code § 759A.1 {1966);
Md. Ann. Code art 27 § 616A (1965); Mass. Gen, Laws, Special Acts 1965 Ch.
892; Mich, Comp. Laws § 780.601 (Supp. 1961); Minn, Stat. § 629.294 (Supp.
1067); Mont. Rev, Codes Ann. § 94-1101-1 (1963); Ne.b Rev. Stats. § 29.759
(1963); N.H. Rev, Stat. Ann. § 606A (1959); N.J. Rev. Stat. § 2Ar159A (Supp.
1958); N.Y. Code of Crim. Proc. § 669b (McKinney 1957): N.C. Gen, Stats. §
148-89 (1965); Pa. Stat. Tit. 19, § 1431 (1959); R.L Sess, Law 1967 225A; S.C.

. -=Code Ann. § 17-221 (Supp. 1965); Utah Code Ann. § 77-65-4 (1967); Vt. Stat.

Ann. Cit. 28, § 1301 (1967); Wash. Laws 1967 Ch. 34 (The reference to Rhode
Island is apparently erroneous. Ed.)

258ee note 23 supra, at 116.

26Nai:ion:a.l Conference of Commissioners on Uniform State Laws,
Uniform Mandatory Disposition of Detainers Act (1958).

T
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“fo those of the interstate act except that the time in which avrprisoner

must be brought to trial is reduced to 90 days.2”7 Acceptance of these
proposals has been slow. Some states already had similar intrastate
legislation before the acts were proposed and are reluctant to change.

Such legislation is undoubtedly the first step toward a solution of
the detainer prcblem but it is not the complete answer. The Michigan
experience with the interstate agreement has shown that it does not
eliminate inequities within the prison. The custodial classification is
still automatically made upon the filing of a detainer and remains in
effect at least until trial or dismissal. If the defendant is convicted
on the outstanding charge and concurrent service ol sentence is not
allowed, a second detainer is filed to get custody of the prisoner when
he is eventually released and the same ineligibilities attach.

The Michigan experience with its own intrastate acts also casts

‘doubt on the proposal's effectiveness in solving the speedy trial prob-

lems created by detainers. The Michigan act provides for a 180 day
limitation. Under it the number of detainers on fiie has sharply de-
creased. However, local prosecutors have succeeded in circumvent-
ing the limitation simply by not filing their detainers until shortly
before the prisoner is scheduled to be released. Thus, in addition to
the ordinary problems caused by delay, the defendant is without any
notice that charges are outstanding against him. The same type of

. tactic is possible under any of the proposed uniform acts.

- The proposed Iegislation is an excellent starting point for rem-
edying the problems caused by the indiscriminate use of detainers.
But the speedy trial problem can.only be effectively resolved if a

further provision is enacted. To prevent prosecutors from circum-

venting the statute by last minute filing, the act should require
jurisdictions with outstanding charges against a prisoner to file
their- detainers within a staturory time after they have notice of the
imprisonment of the defendant. Failure to do so should Le adequate
grounds for dismissal. Such a requirement is not unduly harsh. It

21 The Council of State Governments proposal does not suggest a spe~

cific limitation but leaves it to the individual state legislature to decide
what is a reasonable time. The Commissioners on Uniform State Laws'
proposal also provides that if prison officials fail to notify the prisoner
of a detainer within one year, the charges are dismissed with prejudice.
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_ woula‘bnly insure the defendant's right to a speedy trial and force
the prosecutor to perform his obligations. Furthermore, as the
Michigan experience indicates, the problem of prison inequities is

- not solved under the proposed legislation. The only answer to this

situation seems to be reform within the prison system. Unless the
rehabilitative aspect of criminal correction is to be completely
abandoned, prison officials must adopt a reasonable program of -
parole eligibility and custodial classification based upon the objec-
tive evaluation of the prisoner and not upon the whim of a distant
prosecuting attorney.

Note

Another excellent introduction to detainers may be found in
Jacob & Sharma, Justice After Trial: Prisoners' Need for Legal
Services in the Criminal-Correctional Process, 18 Kan. L. Rev.
493, 579-89 (1970). -
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""" Council of State Governments,

Agreement on Detainers

TEXT OF THE AGREEMENT ON DETAINERS

The contracting states solemly agree that:

Article I

The party states find that charges outstanding against a prisoner,
detainers based on untried indictments, informations or complaints,
and difficulties in securing speedy trial of persons already incarcer-
ated in other jurisdictions, produce uncertainties which obstruct
programs of prisoner treatment and rehabilitation. Accordingly, it
is the policy of the party states and the purpose of this agreement to
encourage the expeditious and orderly disposition of such charges
and determination of the proper status of any and all detainers based
on untried indictments, informations or complaints. The party states
also find that proceedings with reference to such charges and detain-
ers, when emanating froni another jurisdiction, cannot properly be
had in the absence ot cocperative procedures. It is the further pur-
pose of this agreement to provide such cooperative procedures.

Article II

As used in this agreement:

(a) ""State' shall mean a state of the United States; the United
States of America; @ territory or possession of the United States;
the District of Columbia; the Commonwealth of Puerto Rico.

(b) "Sending state' shall mean a state in which a prisoner is
incarcerated at the time that he initiates a request for final disposi-
tion pursuant to Article IIT hereof or at the time that a request for
custody or availability is initiated pursuant to Article IV hereof.

(c) "Receiving state'' shall mean the state in which trial is to
be had on an indictment, information or complaint pursuant to
Article IIT or Article IV hereof.

12

Article ITI

(a2) Whenever a person has entered upon a term of imprisonment
in a penal or correctional institution of a party state, and whenever
during the continuance of the term of imprisonment there is pending
in any other party state any untried indictment, information or com-
plaint on the basis of which a detainer has been lodged against the
prisoner, he shall be brought to trial within one hundred eighty days
after he shall have caused to be delivered to the prosecuting officer
and the appropriate court of the prosecuting officer's jurisdiction
written notice of the place of his imprisonment and his request for a
Iinal disposition io be made of the indiciment, information or com-
plaint: provided that for good cause shown in open court, the prisoner
or his counsel being present, the court having jurisdiction of the mat-
ter may grant any necessary or reasonable continuance. The request
of the prisoner shall be accompanied by a certificate of the appro-
priate official having custody of the prisoner, stating the term of
commitment under which the prisoner is being held, the time already
served, the time remaining to be served on the sentence, the amount
of good time earned, the time of parole eligibility of the prisoner,
and any decisions of the state parole agency relating to the prisoner.

(b) The written notice and request for final disposition referred
to in paragraph (a) hereof shall be given or sent by the prisoner to

_ the warden, commissioner of corrections or other official having
custody of him, who shall promptly forward it together with the cer-

tificate to the appropriate prosecuting official and court py registered
or certified mail, return receipt requested.

(c) The warden, commissioner of corrections or other official
having custody of the prisoner shall promptly inform him of the source
and contents of any detainer lodged against him and shall also inform
him of his right to make a request for final disposition of the indict-

...ment, information or complaint on which the detainer is based.

(d) Any request for final disposition made by a prisoner pursuant
to paragraph (a) hereof shall operate as a request for final disposition
of all untried indictments, informations or complaints on the basis of
which detainers have been lodged against the prisoner from the state
to whose prosecuting official the request for final disposition is spe-
cifically directed. The warden, commissioner or corrections or
other official having custody of the prisoner shall forthwith notify all
appropriate prosecuting officers and courts in the several jurisdictions

13
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within the state to which the prisoner's request for final disposition
is being sent of the proceeding being initiated by the prisoner. Any
notification sent pursuant to this paragraph shall be accompanied by
copies of the prisoner's written notice, request, and the certificate.
If trial is not had on any indictment, information or complaint con-
templated hereby prior to the return of the prisoner to the original
place of imprisonment, such indictment, information or complaint
shail not be of any further force or effect, and the court shall enter
an order dismissing the same with prejudice.

(e) Any request for final disposition made by a prisoner pursu-
ant to paragraph (a) hereot shail aiso be deemed to be a waiver of
extradition with-respect to any charge or proceeding contemplated
thereby or included therein by reason of paragraph (d) hereof, and
a waiver of extradition to the recéiving state to serve any sentence
there imposed upon him after completion of his term of imprison~
ment in the sending state. The request for final disposition shall
also constitute a consent by the prisoner to the production of his
body in any court where his presence may be required in order to
effectuate the purposes of this agreement and a further consent
voluntarily to be returned to the original place of imprisonment in
accordance with the provisions of this agreement. Nothing in this
paragraph shall prevent the imposition of a concurrent sentence if
otherwise permitted by law.

(f) Escape from custody by the prisoner subsequent to his
execution of the request for tinal disposition referred to in para-
graph (a) hereof shall void the request.

Article IV

{(a) The appropriate officer of the jurisdiction in-which an un-
tried indictment, information or complaint is pending shall be en-~
titled to have a prisoner against whom he has lodged a detainer and
who is serving a term of imprisonment in any party state made
available in accordance with Articie V (a) hereof upon presentation
~ of a written request for temporary custody or availability to the ap-
propriate authorities of the state in which the prisoner is incarcer-
ated: provided that the court having jurisdiction of such indictment,
information or complaint shall have duly approved, recorded and
transmitted the request: and provided further that there shall be a
period of thiriy day_§ 'a‘fter receipt by the appropriate authorities

14

" before the request be honored, within which period the governor of the

sending state may disapprove the request for temporary custody or
availability, either upon his own motion or upon motion of the prisoner.

(b) Upon receipt of the officer's written request as provided in
paragraph (a) hereof, the appropriate authorities having the prisoner
in custody shall furnish the oificer with a certificate stating the term
of commitment under which the prisoner is being held, the time al-
ready served, the time remaining to be served on the sentence, the
amount of good time earned, the time of parole eligibility of the pris-
oner, and any decisions of the state parole agency relating to the
prisoner. Said authorities simultaneously shall furnish all other oifi-
cers and appropriate courts in the receiving state who lodged detain-
ers against the prisoner with similar certificates and with notices
informing them of the request for custody or availability and of the
reasons therefor.

(c) In respect to any proceeding made possible by this Article,
trial shall be commenced within one hundred twenty days of the ar-
rival of the prisoner in the receiving state, but for good cause shown
in open court, the prisoner or his counsel being present, the court
having jurisdiction of the matter may grant any unnecessary or rea-
sonable continuance. .

(d) Nothing contained in this Article shall be construed to 4
deprive any prisoner of any right which he may have to contest the
legality of his delivery as provided in paragraph (a) hereof, but
such delivery may not be opposed or denied on the ground that the
executive authority of the sending state has not affirmatively con-
sented to or ordered such delivery. ‘

(e) If trial is not had on any indictment, information or com-

- plaint contemplated hereby prior to the prisoner's being returned

to the original place of imprisonment pursuant to Article V (e)
hereof, such indictment, informaticn or complaint shall not be of
any further force or effect, and the court shall enter an order dis-
missing the same with prejudice. :

Article V

(a) In response to a request made under Article III or Article |
IV hereof, the appropriate authority in a sending state shall offer

15



"to deliver temporary custody of such prisoner to the appropriate
authority in the state where such indictment, information or com-
plaint is pending against such person in order that speedy and ef-
ficient prosecution may be had. If the request for final authority
is made by the prisoner, the offer of temporary custody shall
accompany the written notice provided for in Article IIT of this
agreement. In the case of a federal prisoner, the appropriate
authority in the receiving state shall be entitled to temporary cus-
tody as provided by this agreement or to the prisoner's presence
in federal custody at the place for trial, whichever custodial ar-
rangement may be approved by the custodian.

(b) The officer or other representative of a state accepting
an offer of temporary custody shall present the following upon
demand: :

(1) Proper identification and evidence of his authority to
act for the state into whose temporary custody the prisoner is_to be
given. '

(2) A duly certified copy of the indictment, information or
complaint on the basis of which the detainer has been lodged and on
the basis of which the request for temporary custody of the prisoner
has been made.

- {c) If the appropriate authority shall refuse or fail to accept
temporary custody of said person, or in the event that an action on
the indictment, information or complaint on the basis of which the
detainer has been lodged is not brought to trial within the period
provided in Article III or Article IV hereof, the appropriate court
of the jurisdiction where the indictment, information of complaint
has been pending shall enter an order dismissing the same with
prejudice, and any detainer based thereon shall cease to be of any
force or effect.

(d) The temporary custody referred to in this agreement shall
be only for the purpose of permitting prosecution on the charge or
charges contained in one or more untried indictments, informations
or complaints which form the basis of the detainer or detainers or
for prosecution on any charge or charges arising out of the same
transactions. Except for his attendance at court and while being
transported to or from any place at which his presence may be

16

’ f'equiréd, the prisoner shall be held in a suitable jail or other facility

regularly used for persons awaiting prosecution.

(e) At the earliest practicable time consonant with the purposes
of this agreement, the prisoner shall be returned to the sending state.

(f) During the continuance of temporary custody or while the
prisoner is otherwise being made available for trial as required by
this agreement, time being served on the sentence shall continue to
run but good time shall be earned by the prisoner only if, and to the

~extent that, the law and practice of the jurisdiction which imposed

the sentence may allow.

(g) For all purposes other than that for which temporary custody
as provided in this agreement is exercised, the prisoner shall be
deemed to remain in the custody of and subject to the jurisdiction of
the sending state and any escape from temporary custody may be
dealt with in the same manner as an escape from the original place
of imprisonment or in any other manner permitted by law.

(h) From the time that a party state receives custody of a pris-
oner pursuant to this agreement until such prisoner is returned to
the territory and custody of the sending state, the state in which the
one or more untried indictments, informations or complaints are
pending or in which trial is being had shall be responsible for the
prisoner and shall also pay all costs of transporting, caring for,
keeping and retu.ning the priscner. The provisions of this para-
graph shall govern unless the states concerned shall have entered
into a supplementary agreement providing for a different allocation
of costs and responsibilities as between or among themselves.
Nothing herein contained shall be construed to alter or affect any
internal relationship among the departments, agencies and officers

-+ of and in the government of a party state, or between a party state

and its subdivisions, as to the payment of costs, or responsibilities
therefor.

Article VI

(a) In determining the duration and expiration dates of the time
periods provided in Articles III and IV of this agreement, the run-
ning of said time periods shall be tolled whenever and for as long
as the prisoner is unable to stand trial, as determined by.the court
having jurisdiction of the matter.

17
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R (b)‘No provision of this agreement, and no remedy made avail-
able by this agreement, shall apply to any person who is adjudged to

be mentally ill.

VArtic],e Vil

Each state party to this agreement shall designate an officer
who, acting jointly with like officers of other party states, shall
promulgate rules and regulations to carry out more effectively the
terms and provisions of this agreement, and who shall provide,

within and without the state, information necessary to the effective

operation ot this agreement.

Article VIII

This agreement shall enter into full force and effect as to a
party state when such state has enacted the same into law. A state
party to this agreement may withdraw herefrom by enacting a
statute repealing the same. However, the withdrawl of any state
shall not affect the status of any proceedings already initiated by
inmates or by state officers at the time such withdrawal takes ef-
fect;, nor shall it affect their rights in respect thereof.

Article IX C e e

This agreement shall be liberally construed so as to effectuate
its purposes. The provisions of this agreement shall be severable
and if any phrase, clause, sentence or provision of this agreement
is declared to be contrary to the constitution of any party state or
of the United States or the applicability thereof to any government,
agency, person or circumstance is held invalid, the validity of the
remainder of this agreement and the applicability thereof to any

- government, agency, person or circumstance shall not be affected

thereby. If this agreement shall be held contrary to the constitution
of any state party hereto, the agreement shall remain in full force
and effect as to the remaining states and in full force and effect as
to the state affected as to all severable matters.
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According to the Council of State Governments (36 West 44th
Street, New York, New York 10036), which maintains an updated
list of jurisdictions that have become party to the Agreement,
the following States were signatories as of June, 1971; Arizona,
Arkansas, California, Colorado, Connecticut, Delaware, Hawaii,
Idaho, Iowa, Kansas, Maine, Maryland, Massachusetts, Michi-
gan, Minnesota, Missouri, Montana, Nebraska, Nevada, New
Hampshire, New. Jersey, New Mexico, New York, North Carolina,
North Dakota, Chio, Gregon, Fennsylvania, South Carolina, Ten-
nessee, Utah, Vermont, Virginia, Washington, West Virginia,
Wisconsin, Wyoming. In addition, the District of Columbia and
the Federal Government have recently entered into the Agreement.




" CHAPTER 2. JUDICIAL RECOGNITION OF THE RIGHT TO
SPEEDY TRIAL

CASE: Smith v. Hooey, 393 U.S. 374 (1969)
Mr. Justice Stewart delivered the opinion of the Court.

‘In Klopfer v. North Carolina, 386 U.S. 213, this Court held that
by virtue of the Fourteenth Amendment, the Sixth Amendment right
to a speedy trial is enforceable against the States as ""one of the most
basic rights preserved by our Constitution.' Id., at 226. The case
before us involves the nature and extent of the obligation imposed
upon a State by that constitutional guarantee, when the person under
the state criminal charge is serving a prison sentence imposed by
another jurisdiction.

)

In 1960 the petitioner was indicted in Harris County, Texas,
upon a charge of theft. He was then, and still is, a prisoner in the
federal penitentiary at Leavenworth, Kansas.?2 Shortly after the
state charge was filed against him, the petitioner mailed a letter to
the Texas trial court requesting a speedy trial. In reply, he was
notified that ""he would be afforded a trial within two weeks of any
date [he] might specify at which he could be present.'" Thereafter,
for the next six years, the petitioner, '"by various letters, and more
formal so-called "motions, ' continued periodically tc ask that he
be brought to trial. Beyond the response already alluded to, the State
took no steps to obtain the petitioner's appearance in the Harris
County trial court. Finally, in 1967, the petitioner filed in that court

a verified motion to dismiss the charge against him for want of prose-

cution. No action was taken on the motion.

The petitioner then brought a mandamus proceeding in the Supreme

Court of Texas, asking for an order to show cause why the pending

charge should not be dismissed. Mandamus was refused in an informal
and unreported order of the Texas Supreme Court. The petitioner then

2
On May 5, 1960, the sheriff of Harris County notified the warden at
Leavenworth that a warrant for the petitioner's arrest was outstanding, and

asked for notice of '"the minimum release date." That date is
January 6, 1970, is apparently

20

" sought certiorari in this Court. After inviting and receiving a brief

from the Solicitor General of the United States, 390 U.S. 937, we_
granted certiorari to consider the constitutional questions this case
presents. 392 U.S. 925.

In refusing to issue a writ of mandamus, the Supreme Court of
Texas relied upon and reaffirmed its decision of a year earlier in
Cooper v. State, 400 S. W. 2d 890. In that case, as in the present
one, a state criminal charge was pending against a man who was an
inmate of a federal prison. He filed a petition for a writ of habeas

. corpus ad prosequendum in the Texas trial court, praying that he be

brought beiore ine court lor icial, or that the charge against him be
dismissed. Upon denial of that motion, he appliedto the Supreme
Court of Texas for a writ of mandamus. In denying the application,
the court acknowledged that an inmate of a Texas prison would have
been clearly entitled to the relief sought as a matter of constitutional
right, but held that "a different rule is applicable when two separate
sovereignties are involved.' 400 S. W. 2d, at 891. The court viewed
the difference as "one of power and authority.' Id., at 892. While
acknowledging that if the state authorities were "ordered to proceed
with the prosecution ... and comply with certain conditions speci-
fied by the federal prison authorities, the relator would be produced
for trial in the state court," id., at 891, it nonetheless denied re-
lief, because it thought '"[t]he true test should be the power and au-
thority of the state unaided by any waiver, permission or act of
grace of any other authority.' Id., at 892. Four Justices dissented,
expressing their belief that "where the state has the power to afford
the accused a speedy trial it is under a duty to do so.' Id., at 893.

There can be no doubt that if the petitioner in the present case
had been at large for a six-year period following his indictment, and
had repeatedly demanded that he be brought to trial, the State would
have been under a constitutional duty to try him. Klopfer v. North
Carolina, 386 U.S., at 219. And Texas concedes that if during that
period he had been confined in a Texas prison for some other state
offense, its obligation would have been no less. But the Texas Su-
preme Court has held that because petitioner is, in fact, confined in
a federal prison, the State is totally absolved from any duty at all
under the constitutional guarantee. We cannot agree.

The historic origins of the Sixth Amendment right to a speedy
trial were traced in some detail by The Chief Justice in his opinion
for the Court in Klopfer, 386 U.S., at 223-226, and we need not
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review that history again here. Suffice it to remember that this
constitutional guarantee has universally been thought essential
to protect at least three basic demands of criminal justice in
the Anglo-American legal system: "{1] to prevent undue and
oppressive incarcertation prior to trial, [2]to minimize anxiety
and concern accompanying public accusation and [3] to limit the
possibilities that long delay will impair the ability of an accused
to defend himself.'" United States v. Ewell, 383 U.S. 116, 120.
These demands are both aggravated and compounded in the case
of an accused who is imprisoned by another jurisdiction.

At first blush it might appear that a man already in prison
under a lawful sentence is hardly in a position to suffer from
"undue and oppressive incarcertation prior to trial.' But the
fact is that delay in bringing such a person to trial on a pending
charge may ultimately result in as much oppression as is suf-
fered by one who is jailed without bail upon an untried charge.
First, the possibility that the defendant already in prison might
receive a sentence at least partially concurrent with the one he
is serving may be forever lost if frial of the pending charge
is postponed. Secondly, under procedures now widely practiced,
the duration of his present imprisonment may be increased, and
the conditions under which he must serve his sentence greatly

worsened, by the dependency of another criminal charge out-
~standing against him. 8

See, e.g., Evans v. Mitchell, 200 Kan, 290, 436 P. 2d 408 (holding that
Kansas had no duty to bring to trial a person serving a 15~year sentence in
a Washington prison, although the pendency of the Kansas charge prevented
any possibility of clemency or conditional pardon in Washington and made it
impossible for the prisoner to take part in certain rehabilitation programs
or tc bevome a trusty in the W ashington prison), The existence of an out-
standing criminal charge no longer automatically makes a prisoner ineli-
gible for parole in the federal prison system. 28 CFR § 2.9 (1968); see Rules
of the United States Board of Parole 17-18 (1965). But as late as 1959 the
Director of the Federal Bureau of Prisons wrote: "Today the prisoners with
detainers are evaluated individually but there remains a tendency to consider
them escape risks and to assign them accordingly. In many instances this
evaluation and decision may be correct, for the detainer can aggravate the
escape potentiality of a prisoner.' Bennett, "The Last Full Ounce,” 23 Fed-~
eral Probation, No, 2, at 20, 21 (1959). See also Note, Detainers and the Cor~-
rectional Process, 1966 Wash., U.L.Q. 417, 418~423.

" And while it might be argued that a person already in prison
would be less likely than others to be affected by "anxiety and
concern accompanying public accusation, " there.is reason to
believe that an outstanding untried charge (of which even a con-
vict may, of course, be innocent) can have fully as depresswe
an effect upon a prisoner as upon a person who is at large: Ct.
Klopfer v. North Carolina, supra, at 221-222. h} the opinion of
the former Director of the Federal Bureau of Prisons, .

"[1}t is in their effect upon the prisoner and our at-
tempts to rehabilitate him that detainers are most
corrosive. The strain of having to serve a sentence
with the uncertain prospect of being taken into the
custody of another state at the conclus@on interferes
with the prisoner’s ability to take maximum ac;lvan—
tage of his institutional opportunities.. HlS. am'uety .
and depression may leave him with little inclination
towards self-improvement."

Finally, it is self-evident that ''the possibilities t}ua‘t 101’1'g
delay will impair the ability of an accused ‘to defend h1mse1.f
are markedly increased when the accused is in?arcerafed in
another jurisdiction. Confined in a prison, pernays.far from
the place where the offense covered by the otlltstandmg 1charge
ailegediy took place, his ability to cunfer with potential de-
fenise witnesses, or even o keep track of their Whe.reabouts,
is obviously impaired. And, while "evidence an.d Wltnesse§ .
disappear, memories fade, and events lose thel%~ perspgctlve,
a man isolated in prison is powerless to exert his own inves-
tigative efferts to mitigate these erosive effects of the passage
of time.

Despite 2all these considerations, the Texas Supreme
Court has said that the State is under no duty even to attempt
to bring a man in the petitioner's position‘to tmal., l?ecause
"[t]he question is one of power and authority and is in no way
dependent upon how or in what manner the federal sgverelgnty
may proceed in a discretionary way under the doctrine of

23

R

22 :

3 ged

oo gt
i

RV
PR TR IR

i
L i

oy

|

ETEFE CIEW I I

v



comi.tyll Yet Texas concedes that if it did make an effort to secure
a federal prisoner's appearance, he would, in fact, '""be produced for

trial in the state court.” This is fully confirmed by the brief that the
Solicitor General has filed in the present case;

"[T Jhe Bureau of Prisons would doubtless have made the pris-
oner available if a writ of habeas cerpus ad prosequendum had
been issued by the state court. It does not appear, however, that
the State at any point sought to initiate that procedure in this case. '' 13

11000per v. State, 400 S.W. 2d 890,892. The only other basis suggested
by the Texas Supreme Court for its denial of relief in Cooper was the expense
that would be involved in bringing a federal prisoner to trial, the court noting
that a directive of the Federal Bureau of Prisons provided that 'satisfactory
arrangements for payment of expenses (must be) made before the prisoner is
actually removed to the place of trial. "Id., at 91. But the expense involved
in effectuating an occasional writ of habeas corpus ad prosequendum would
hardly be comparable to what is required to implement other constitutional
rights, e.g., the appointment of counsel for every indigent defendant. Gideon

v. Wainwright, 372 U.S. 335. And custodial as well as transportation expenses

would also be incurred if the State brought the petitioner to trial after his fed-
eral sentence had run. If the petitioner is, as the State maintains, not an in-
digent, there is nothing to prevent a fair assessment of necessary expenses
against him, Finally, the short and perhaps the best answer to any objection
based upon expense was given by the Supreme Court of Wisconsin in a case
much like the present one: "We will not put a price tag upon constitutional
rcilghts. ‘IState ex rel. Fredenberg v, Byrne, 20 Wis. 2d 504, 512, 123 N, W,
2d 305, 310. o T T

19
““That brief also states: :

Tt is the policy of the United States Bureau of Prisons to encourage the
expeditious disposition of prosecutions in state courts against federal pris-
oners. The normal procedure under which production is effected is pursuant
to a writ ad prosequendum from the state court. Almost invariably, the United
States has complied with such writs and extended its cooperation to the state
authorities. The Bureau of Prisons informs us that removals are normally
made by United States marshals, with the expenses borne by the state author-
ities. In some instances, to mitigate the cost to the State, the Bureau of
Prisons has removed an inmate to a federal facility close to the site of
prosecution. In a relatively small number of instances, prisoners have been
produced pursuant to 18 U.S.C, § 4085, which provides in part:

"Whenever any federal prisoner has been indicted, informed against, or
convicted of a felony in a court of record of any State or the District of Co-
lumbia, the Attorney General shall, if he finds it in the public interest to do
80, upon the request of the Governor or the executive authority thereof, and
upon the presentation of a certified copy of such indictment, information or
judgment of conviction, cause such a person, prior to his release, to be .

transferred to a penal or correctional institution within such State or District.

1A}
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e bmer autg\glggag(t)i(:zt;lnglel;lzsgs of the constitutional rlghé torime
Submer%e’ 1. Indeed, the rationale upon which.the Texas dup me
s I‘lad. it deni’al of relief in this case was wholly underc 2
Court pase ;:r v. Page, 390 1.8, 719. In that case we d.ea%lt WIIn
Ter?n mSBatl;l Améndment gugrantee—the righ.t of confronéatmr;.
anotper ttht Oklahoma could not excuse its failure to produce 2
higjggguti:n witness simply because he was in a federal priso

side the State, we said:

, ’ bsolutely
nWe start with the fact that the State made- a “
effzvxv‘et to obtain the presence of Woods at }:mal ?tiiz .
?t?an to ascertain that he was ina federal prison oC i
Oklahoma. It must be acknowledged that V?glfﬁﬁ COuTYS e
and commentators have heretof.or.e agsqmu e et
bsence of & witness from the ]ur1sd1€:t10n Wgs suttie
. und for dispénsing with confrontation on the b(—:-o gse
%;:t 1it is impossible to compe} his a.t'cendance‘,thor-,:lclztathe
the process of the trial Court is pf no fotmet’llony '
urisdiction, and the party desiring 1.11s es 1,.1404 (54 ed
]therefore helpless. ' 5 Wigmore, Evidence & 3d.
19401);Whatever may have been the accura{cy.of ttilii EZZZZZI
at one time, it is clear that at the present t1rr:jeb O e
eration between the States themselves and betw en th
g’c);& and the Federal Government pag largely deprived
of any continiung validity in thg cr.lmlnal 1;\;;7 t (.) .have
"rhe Court of Appeals majority appe s to have est
soned that because the State would have Teauts:
:gaexercise of discretion on the part of fedgz;a;qigst e R
i lication to make any suclh . Yet
a Wasdumflrd:iocﬁblgttinog by designation, pointed out in dizxsnt
22n'{ub§1iw 'the ’possibility of a refusa‘lF isz> 510; ’?};88 fqui]hva e
ing a o ebuft.! 381 F.2d, at 481.

% asi«: mg\?ir’lciersescffl \ch)ltb 'inravailable’ for purposes of thil ]
. .f_c,hor :)iicr exception to the confrontation requlrer;lgilg gﬁ ;:t |
tgzegr052cutorial quthorities have made a gogd—nilsmh o

to obtain his presence at ttrhiiasl.r e’?.[’clr;er gtiésexglas ,ethe sue”
ioelgsgir\f;hyar\;?c;ozz f;il;sarlt present to testli;fy in pse;'sgg W’[?I?e

i t attempt to seek his pre e. :
b.ec;}l (s)fe Egifiﬁtzgﬁl Ig)lay not ge dispensed with 80 lightly.
g;g() U.S., at 723-725 {footnotes omitted).
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By. a parity of reasoning we hold today that the Sixth Amend-
n}ent right to a speedy trial may not be dispensed with so lightly
either. Upon the petitioner's demand, Texas had a constitutional

duty Fo make a diligent, good-faith effort to bring him before the
Harris County court for trial.

The Qrder of the Supreme Court of Texas is set a'side, and
the case is remanded to that court for further proceedings not
inconsistent with this opinion.

It is so ordered.

Mr. Justice Black concurs in the opinion and judgment of the
Court, but he would make it absolutely clear to the Supreme Court
of Texas that so far as the federal constitutional question is con-
cerned its judgment is set aside only for the purpose of giving the

petitioner a trial, and that if a trial is given the case should not be
dismissed.

Mr. Justice White, concurring.

I join the opinion of the-Court, understanding its zemand of the
case "'for further proceedings not inconsistent with this opinion' to
lea.ve‘ open the ultimate question whether Texas must dismiss the
criminal proceedings against the petitioner. The Texes court's
erroneous reliance on the fact of incarcertation elsewhere prevented
it fro;n reaching the other facets of this question, which may now be
adjudicated in the manner permitted by Texas procedure.

Separate opinion of Mr. Justice Harlan.

I agree that a State may not ignore a ctriminal accused's request
Fo l?e }?rought to trial, merely because he is incarcerated in another
jurisdiction, but that it must make a reasonable effort to secure his
presence for trial. This much is required by the Due Process Clause
of the Fourteenth Amendment, and I would rest decision of this case
on that ground, and not on "incorporation” of the Sixth Amendment's
§peedy trial provision into the Fourteenth. See my opinion concurring
in the result in Klopfer v. North Carolina, 386 U.S. 213, 226 (19(‘3’7).D

I believe, however, that the State is enti ici
. , itled to more explicitness
from us as to what is to be expected of it on remand that Wh-:—It)t is
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““conveyed merely by the requirement that further proceedings not be

"inconsistent with this opinion.' Must the charges against petitioner
be dismissed? Or may Texas now secure his presence and proceed
to try him? If petitioner contends that he has been prejudiced by the
nine-year delay, how is this claim to be adjudicated?

This case is one of first impression for us, and decides a ques-
tion on which the state and lowar federal courts have been divided.
Under these particular circumstances, I do not believe that Texas
chould automatically forfeit the right to try petitioner. If the State
still desires to bring him to trial, it should do so forthwith. At
trial, if petitioner makes a prima facie showing that he has in fact
been prejudiced by the State's delay, I would then shift to the State
the burden of proving the contrary.

CASE: Coleman v. United States, 442 F.2d 150 (D.C. 1971).

PER CURIAM:

Arrested on July 1, 1966, appellant was released on bond the
following day after a preliminary hearing in the Court of General
Sessions. An indictment was returned on August 15, In the interim,
on July 28, 1966, appeliant was arrested for shoplifting in Mary-
land. On December 21 he was convicted of that charge and sen-
tenced to three years in the Maryland House of Corrections, to
which he was committed on December 22. His criminal jacket
contains a letter, dated October 25, 1966, from the Sheriff of
Prince George's County, Maryland, to the D.C. authorities, re-
porting appellant's detention in the county jail pursuant to his

~axrest. On January 18, 1967, appellant's bond was forfeited and

= bench warrant was issued by the District of Columbia District
Court. On January 26, the warrant was sent to the Maryland
House of Corrections, and four days later a detainer was formally
lodged.

Some ten months later, by a letter to the United States Attor-
ney, dated December 2, 1967, appellant requested that he be brought
to trial for the D.C. robbery charge pending against him. Several ‘
weeks thereafter, on January 19, 1968, the United States Aftorney
filed a writ of habeas corpus ad prosequendum which was granted
by the Maryland correctional authorities. Appellant was then re-
turned to the D.C. jail. He was arraigned on February 23; counsel
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speedy trial was made on March 18. At the April 5th hearing before
the District Court, the motion was denied.

The total time elapsing between arrest and the dismissal hearing
was 626 days, or approximately 21 months.

Appellant alleges, and our examination corfirms, that the
‘major cause of the delay here arose from appellant’'s incarceration
in Maryland which began only 26 days after his preliminary hearing.
Although the Government knew of his presence there af least as
early as Qctober, 1966 (when the Prince George's County Sheriff
informed the District authorities of appellant’'s whereabouts), no
effort was made to secure his return for trial until January, 1968.
Apparently, appellant's letter to the United States Attorney request-
ing trial was the impetus for the Government's eventual seeking of
the appropriate writ of habeas corpus ad prosequendum. But for
appellant's request, there is no indication that the Government in-
tended to move toward prosecution until the culmination of appel-
lant's three-year Maryland sentence.

The Supreme Court, faced with speedy trial claims in which
the accused was incarcerated outside the prosecuting jurisdiction
for another crime, has recently taken a dim view of governmental
+mwillingness to press for expeditious prosecution of such defend-
ants. Dickey v. Florida, 398 U.S. 30,90 S.Ct. 1564, 26 L. Ed. 2d

26 (1970); Smith v. Hooey, 393 U.S. 374, 89 S.Ct. 575, 21 L. Ed.
2d 607 (1969). _

Despite recognition of the harmful impact that delays in prose-
cution may have on individuals who are imprisoned for another
crirme while awaiting trial, there remains some disagreement
whether the burden lies with the prosecutor or the accused to miti-
gate the hardship by pressing for a speedy trial,10 Those favoring

~ . theargument that the intial responsibility to demand a speedy trial

lies with the accused, reason that he may well conclude that a stale
Government case is to his benefit. He might even have reason to
hope the Government will eventually dismiss the indictment on its
own motion. For these reasons, so the argument goes, in the

10The following articles offer good discussions of the demand problem
and analysis of the leading cases from the federal circuits: Note, The Right
to a Speedy Trial, 20 Stan. L. Rev. 476, 478-480 (1968); Note, The Right to a
Speedy Criminal Trial, 57 Colum. L. Rev. 846, 852-855 (1957).
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" absence of alcliemand it will be assumed that the accused consented

to the delay.” Those who disagree with this approach contend that
the responsibility to prosecute lies with the prosecutor, not the ac-
cused. The demand rule is also criticized as inconsistent with the
doctrine that courts will indulge every reasonable presumption
against the waiver of constitutional rights. See Dickey v. Florida,
supra, 398 U.S. at 48-50, 90 S.Ct. 1564.12 .

Here, the judge presiding at the hearing on dismissal for lack
of a speedy trial seemed to be of the opinion that appellant's failure
to demand to be tried at an earlier date constituted a waiver of his
Sixth Amendment right. Whatever the contours of the demand rule,
we cannot agree on the basis of this record that appellant's inac-
tion now robs his claim of merit. The trial judge based his decision
on the premise that appellant was represented by counsel while he
was in Maryland and, therefore, any decision appellant made was
one arrived at intelligently with professional advice. Over appel-
lant's strenuous assertion that he was not represented by counsel
at that time, the court reasoned that, since counsel was provided
at the preliminary hearing in the Court of General Sessions, that
same attorney must have continued to represent him at all perti-
nent times thereafter. Although such continuous representation
is mandated by the Criminal Justice Act, we are familiar with
those shortcomings in the practical operation of the statute

¥ %k x

Insofar as the court's finding of waiver was based on the
assumption that appellant acted upon, or with meaningful access
to, the advice of counsel,..it was in-error. And, ~without counsel,

s

11See, e.g., United States ex rel Von Cseh v. Fay, 313 F;Zd 620, 623
(2d Cir. 1963); Collins v. United States, 157 F. 2d 409, 410 (9th Cir. 1946).

12Both Smith v. Hooey and Dickey were cases in which the accused had
made numerous demands to be tried and, therefore, the Court was only
called on to decide what the prosecutor's obligations were upon such a de-

~ mand. As pointed out by Justice Brennan in his concurring opinion in Dickey,

those cases cannot be read as deciding that the defendant "is not entitled to
a speedy trial unless he demands it at the time of the delay." Dickey v.
Florida, supra, at 40, 90 S.Ct. at 1570.
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- we have no bagis for assuming that appellant had either the ability
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or the informationl on which to make an intelligent and voluntary
waiver of his right to a speedy trial 16 Furthermore, we think '
that by its failure to offer any explanation or justification for the
delay, the Government has tacitly assumed full responsibility for
it here.17 . ' ‘

The Government rests its case on appeal solely on the issue of
possible prejudice to the accused. Its single position is that the evi-
dence of guilt is so overwhelming as to negate any inference of
prejudice to appellant in the preparation of his defense. See Harling
v, United States, 130 U.S. App. D, C. 327, 330-331, 401 F. 24 392,
395-396 (1968), cert. denied, 393 U.S. 1068, 89 S.Ct. 725, 21
L. Ed. 2d 711 (1969) (While a "slight showing of possible prejudice
* % * might have entitled defendant to relief * * * ' ‘here there was
not "even a wisp of prejudice."); Taylor v. United States, 99 U. S.
App.D.C. 183, 186, 238 F.2d 259, 262 (1956) (The case against

158ee, e.g., Pitts v. State of North Carolina, 395 F.2d 182,187 (4th Cir.

1968); United States v. Reed, 285 F.Supp. 738,741 (D.D.C.1968) (""Clearly
there can be no waiver of the right to a speedy trial where * * * (the defendant
is powerless to assert his right because of imprisonment, ignorance and lack
of legal advice. ).

16Johnson v. Zerbst, 304 U.S. 458,464,58 S.Ct. 1019,. 82 L.Ed. 1461..
(1938). Our conclusion on this point is not a rejection of the procedure sug-
gested by the American Bar Association in its Standards Relating to Speedy
Trial. Under these standards, if the accused is serving a term of imprison-
ment, the prosecutor has the option either to undertake to obtain the prisoner's
immediate presence for trial or to ''cause a detainer to be filed with the offi~-
cial having custody of the prisoner and request him to so advise the prisoner
and to advise the prisoner of his right to demand trial." ABA Project on Mini-
mum Standards for Criminal Justice, Standards Relating to Speedy Trial § 3.1(a)
Approved Draft, 1968). On this record, however, we have no basis for apply-
ing such a rule since the Government has failed to show that appellant was
properly notified and advised of his right to demand trial.

17We note in passing that recently the Second Circuit has in promulgating
supervisory rules regarding speedy trial, rejected altogether the demand rule.
Second Circuit Rules Regarding Prompt Disposition of Criminal Cases, Rule
S (Jan. 5, 1971). These rules also reject the ABA's suggestion regarding the
use of detainers (see Note 16 supra). Rule 5(f) requires the prosecutor to

- seek expeditious prosecution of defendants incarcerated in other jurisdictions

in every case.
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'app'ellant was ""weak." Had it been "overwhelming"; a different

result might have been reached. ).

In its brief, the Government's review of- the facts demonstrites
that its confidence in the guiit of the accused depends almost entirely
on the testimony of Mr. Valentine. It is his asserfion—that appellant
was the same man whom he had chased into the alley—that provides
the foundation for the prosecution's case. While we are satisfied that
his testimony was sufficient to send this case to the jury, we are not
so sanguine as is the Government that it demonstrates guilt so un-
equivocally that no occasion for prejudice due to the lengthy delay
could have arisen.
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=~ CHAPTER 3. THE "FEDERAL COURT MAZE"
CASE: Lawrence v. Blackwell, 208 F. Supp. 708 (N.D. Ga. 1969)

EDENFIELD, District Judge.

This case presents important questions concerning the effect of
state detainers on the right of federal prisoners to a speedy trial
under the Sixth Amendment. The case is brought as a class action
by several inmates at the United States Penitentiary in Atlanta, each
of whom allegedly has criminal charges pending against him in one
or more state courts. The state defendants have each filed detainers
against these inmates pursuant to the outstanding state charges.
These detainers are filed with the Sheriff of Fulton County, Georgia,
and in the records office of the Atlanta federal penitentiary.

These prisoners seek to represent the class of Atlanta peniten-
tiary inmates with state charges outstanding for at least the length
of time they have been pending against the named plaintiffs. Because
of previous actions in the case, Plaintiffs Lawrence, Crosby, and
Martell, and those individuals representing Jefferso. County and
Dallas County, Texas, and Pima County, Arizona, have been strick-
en as parties.

Plaintiff Allen is currently serving a six-year federal sentence
imposed in June, 1966. He has had Florida charges continuously
pending against him for grand larceny since 1965. Plaintiff Harmon
has been in continuous federal custody since a two-year sentence was
imposed in April, 1967. Since May, 1963, he has had a pending
Florida charge for breaking and entering and grand larceny. Plaintiff
McClelland is serving a federal sentence imposed in August, 1966.

In December, 1965, McClelland was charged by Florida authorities
with forgery, and in July, 1966, with cheating and swindling by the
State of Georgia, all of which are still pending. Plaintiff Raines is

in federal custody pursuant to an eight-year sentence levied in June,
1966. In September, 1966, he was charged with escape in North
Carolina, a charge still pending. Plaintiff Schwartz is serving a
three and one-half year sentence, given in September, 1967, and
-has outstanding a fraudulent check charge by Fulton County, Georgia,
as well as a charge of cheating, swindling, and unlawfully disposing
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~“of mortgaged property, filed by Houston County, Georgia, and a

charge of forgery by the State of Alabama. All of these prisoners
have detainers issued against them, pursuant to state charges,
except Raines, who has a "fugitive warrant' against him, and all
except Plaintiff Allen allege affirmative action.in seeking a speedy
trial. Plaintiffs ask for declaratory and injunctive relief for them-
selves and their class, under 28 U.S.C. s 2201, 5 U.S.C. § 702,
and 2 U.S.C. s 1983. Specifically, they ask this court to declare
that the restrictions imposed upon them at the federal penitentiary
because of the detainers violate their constitutional rights and ask
that their enforcement be enjoined. They also ask for a declaration
that the pending detainers are null and void and that an injunction
be issued forbidding defendants from "filing, giving effect to, hon-
oring, pursuing or enforcing in any manner or method the detainers
now pending against plaintiffs and the criminal charges represented
by said detainers." The defendants do not deny the existence of the
pending state charges or the plaintiff's demands for a speedy trial.

Plaintiff's allegations are met by summary judgment motions
filed by the United States and by the defendant States. The brief of
the United States seeks to justify the prison restrictions imposed
because of the outstanding state detainers. The States argue that
the court lacks jurisliction over them and that federal prisoners
have no constitutional right to a speedy trial on state charges.

]

- I. JURISDICTION OVER STATES

The states of Texas, Florida, Alabama, and North Carolina
are beyond the jurisdiction of this court, absent a special provi-
sion. The plaintiffs urge that Rule 4(d) (7) of the Federal Rules of
Civil Procedure permits service of process either in the manner
prescribed by federal law or in ''the manner prescribed by the law
of the state in which the district court is held." Therefore, they
contend that the Georgia long-arm statute, Ga.Code § 24-113. 1,
can be used to secure jurisdiction of the non-resident defendants.
While Rule 4(d) (7) does permit the use of applicable state laws,
the court holds that the Georgia long-arm statute cannot be used
to secure the necessary service of process over the representa-
tives of the states outside Georgia.
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First, it overtaxes the imagination to conceive that the long-
arm statute was designed fo cover situations such as this one. The
statute itself provides that:

"A court of this State may exercise personal jurisdic-
tion over any non-resident or his executor or administrator,
as to cause of action arising from any of the acts, owner-
ship, use or possession enumerated in this section, in the
same manner as if he were a resident of the State, if in
person or through an agent, he

"(a) Transacts any business within this State; or

'""(b) Commits a tortious act within this State, except
as to a cause of action for defamation of character arising
from the act; or

"(c) Owns, uses or possesses any real property
situated within this State."

Plaintiffs argue that subsection (a) is satisfied because the out-of-
state defendants are involved in the business of apprehending the
plaintiffs and work through the Sheriff of Fulton County, who, as
their agent, accepts their detainers. This interpretation of sub-
section (a) stretches the normal meaning of "business' out of all
proportion. Plaintiffs cite not authority to support their unusual
construction and the court can think of none. Plaintii{s also urge
that subsection (b) of § 24-113, 1 is satisfied since the defendants
breached a duty by failing to bring the plaintiffs to trial. They
contend that 2 common law tort is not necessary only a breach of
a duty making defendants liable in damages—yet they have nowhere
in their complaint asked for damages. Any harm to the plaintiffs
here comes from the inaction of the defendants, none of which was
"within this State'. Moreover, the court cannot conceive that a
state's failure to grant a speedy trial is a "tortious act'" within
the purpose and intent of the statute. Plaintiffs also argue that

the Sheriff of Fulton County, who accepted the defendant's detain-
ers, could be served as the agent of the defendants. But, the
Sheriff does not become an agent for purposes of service simply
by recognizing the existence of a state's intent to secure custody
of a prisoner now in another jurisdiction.
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Nevertheless, failure to secure jurisdiction of these defendants
is not fatal to the plaintiff's action. As will become evident, the
court will not compel any action by these defendants but merely de-
clare the rights of the plaintiffs in an action in which the court
clearly has jurisdiction. It will be left to other courts to effectuate
these rights. '

II. RIGHT TO SPEEDY TRIAL FOR FEDERAL PRISONER
ON STATE CHARGE AND REMEDY
TO EFFECTUATE THE RIGHT

* %k k

The court has no doubt that Smith v. Hooey is controlling in the
instant action. This court's problem is to effectuate a remedy which
will best perfect the right granted by Smith v. Hooey. The court will
first discuss the impact of that holding on the detainer system
employed at the Atlanta federal penitentiary.

1. Impact of Smith v. Hooey on Use of Detainers to Limit
Prisoner Privileges.

Plaintiffs contend that the detainers lodged against them pursu-
ant to their outstanding state charges limit their eligibility for pa-
role, remove their opportunity, if found guilty, to have their state
sentences run concurrently with their federal service; require them
to live in more restricted quarters than other prisoners; negate
participation in pre-release work details or transfer to minimum-
custody institutions; and adversely affect rehabilitative efforts.

It appears from the record that federal prisoners with detain-
ers against them have more restricted privileges. .

* % Kk

Plaintiffs launch a broadside at the entire detainer system,
contending it amounts to cruel and unusual punishment and 2 de-
privation of due process. In response, the United States urges that
the restrictions placed on federal prisoners with outstanding de-
tainers come within the discretionary authority of the Attorney
General, under 18 U.S.C. § 4001, and the Bureau of Prisons,
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under 18 U. S.C. § 4042, and are justified, since vocational train-
ing is difficult if a prisoner faces an indeterminate sentence in the
future; custody must be more restrictive since a prisoner is a

greater escape risk if he faces a lengthy future sentence; detainers

are bad risks for work release and unescorted furlough programs;
and a release program is difficult to plan because of the prospect
of arrest by other authorities. However, the Government stresses
that it does not deny parole consideration to detainers and will
regularly grant them parole if they are otherwise good risks. The
court notes that by regulation, the existence of detainers no longer
autozmatic)ally precludes federal parole consideration. 28 C. F.R. §
2.9 (19863).

While the state detainers placed on these plaintiffs restrict
their privileges, the court cannot declare those restrictions per
se capricious. The prison authorities have made the judgment,
based on experience and expertise, that prisoners with detainers
warrant more restrictive treatment. Even if we might disagree,
the court cannot quarrel with their judgment, for the administra-
fion of the prisons is within the purview of the Executive, not the
Judicial, branch. The courts will only intervene in cases of ex-
treme hardship. Tabor v. Hardwick, 224 F.2d 526 (5th Cir.,
1955), dismissed, 350 U. . 890, 78 S.Ct. 148, 100 L. Ed. 784
(1955); see also, Hess v. Blackwell, 409 F. 2d 362, 5th Cir.,
March 21, 1969. This is not a judicial excuse for failure to act.
Rather, the court's reluctance to intervene goes to the heart of
the checks and balances of our federal system. Whatever the
court's personal views, we would be exceeding our constitutional
function were we to substitute our opinion for the considered judg-
ment of the prison authorities. What is really in question here is
the detainer system which leads to the @bove restrictions, and
while the system has certain unsatisfactory results, .it serves a

- useful function in a federal system. These results, however un-

satisfactory from a rehabilitative standpoint, do not rise to the
level of an extreme and unreasonable hardship, under ordinary
circumstances.

However, certain modifications in this judgment are necessary

to effectuate the right extended in Smith v. Hooey. We hold that if
the states involved have not made a '"diligent, good-faith effort" to
bring the prisoners to trial within a reasonable time after this
order, the Atlanta federal penitentiary authorities must remove
the restrictions flowing from these detainers. This court cannot
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© permit the unreasonable delay of the defendants to continue the

effectuation of restrictions on these prisoners, which would not
otherwise be imposed. Of course, if certain restrictions are
imposed for reasons independent of the detainers, they would be
unaffected by this order. What amounts to a lack of good-faith
effort to bring these prisoners to trial will vary with such cir-
cumstances as the docket load in the state courts. Therefore,

it would be unwise for the court to establish a specific period of
time within which trial must be held. The prison authorities

* should check with the defendants shortly after receipt of this

order to make certain the states are taking steps to docket the
cases Ior trial, 4s well as make periodic reviews of their prog-
ress thereafter. When diligence is lacking, the prison authori-
ties must then permit these prisoners to enjoy the privileges to
which they would otherwise be entitlesd, absent the detainers. The
court does not state that the restrictions are per se unreasonable.
The court only holds that if the right extended in Smith v. Hooey
is to be given content, a state's continued failure to make a good-
faith effort to secure prisoners a speedy trial on state charges
must not result in continuance of prison restrictions flowing from
these charges.

2. Impact of Smith v. Hooey on Underlying Indictments.

While Smith v. Hooey clearly establishes a right to speedy

trial for federal prisonere with pending state charges, it gives

precious little practical guidance to the lower courts about the
effectuation of that right. The Supreme Court simply remanded
the case to the Texas Supreme Court for "further proceedings
not inconsistent with this opinion.'” The Texas Court's only duty
may be to set aside its judgment denying petitioner's right to a
speedy trial, "for the purpose of giving the petitioner a trial,
and that if a trial is given the case should not be dismissed.”
This is the view taken by Mr. Justice Black in his concurring
opinion in Hooey. The Court's opinion may purposely "leave
open the ultimate question whether Texas must dismiss the
criminal proceeding against the petitioner', as Mr. Justice
White suggests in his concurrence. He felt that since the Texas
courts had denied the existence of a right to speedy trial, they
never reached the question of an unconstitutional delay. Yet an-
other possible reading of the majority opinion is that the Texas
courts will have to immediately release the petitioner, due to
an unreasonable nine-year delay in trial. Mr. Justice Harlan's
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" separate opinion presents the only concrete guidance for the lower

courts. He states that Texas did not automatically forfeit the right
to try the petitioner, but that if Texas still wished to try him, it
"should do so forthwith. At trial, if petitioner makes a prima facie
showing that he has in fact been prejudiced by the State's delay, I
would then shift to the State the burden of proving the .contrary."

Despite the uncertainty created by the Supreme Court's opinion,
we hold that the plaintiffs have the following remedies to effectuate
their right to a speedy trial: The state defendants are under a con-
stitutional obligation to make a diligent, good-faith effort to try the
plaintiffs within a reasonable time. Defendants will not automatically
lose the right to bring the plaintiffs to trial, if they act within a rea-
sonable time, but at their trials, the plaintiffs may raise their prior
denial of a speedy trial. It will be for the state trial courts to decide
what the plaintiffs must shcw to merit dismissal of their indictments.2

Courts are split on whether actual prejudice must be shown or delay in
trial is per se prejudicial. Courts have stated on numerous nccasions that the
mere passage of time does not amount to the denial of the Sixth Amendment's
right to speedy trial. Taylor v. United States, 238 ¥.2d 25y (DCA, 1956).
Whether the delay amounts to an unconstitutional Zeprivation depends upon
circumstances, for ordinary expedition, not mere speed, is essential. United
States v. Ewell, 383 U.S. 116, 86 8.Ct. 773, 15 L.Ed. 2d 627 (1966); Reece
v. United States 337 F.2d 852 {5th Cir., 1964). Many courts specifically state
that a delay must be prejudicial in the preparation of a defense to merit dis-
missal of charges. Mann v. United States, 113 U.S. App. D.C, 27, 304 F.2d
394 (1962), cert. denied, 371 U.S. 896, 83 S.Ct. 194, 9 L.Ed. 2d 127 (1962);
United States v, Beard, 381 F.2d 329 (6th Cir., 1967). Several courts have
enumerated factors to be used in deciding whether a denial of speedy trial has’
ensued, such as the length and reason for the delay, its prejudice to the de-
fendant, and any possible waiver of the right. United States v. Owens-Corning
Fiberglas Corp., 271 ¥. Supp. 561 (N.D.Cal., 1967); Buatte v. United States;
350 F.2d 389, 394 (9th Cir., 1965), cert. denied, 385 U.S8. 856, 87 S.Ct. 104,
17 L..Ed. 2d 83 (1966). Yet, there are some decisions which seem to hold that
the delay in trial may be so substantial by itself that it is either prima facie
prejudicial, United States v. Simrnons, 338 F.2d 804 (2d Cir., 1964), cert.
denied, 380 U.S. 983, 95 5.Ct, 1352, 14 L.Ed. 276 (1965), or requires no
showing of prejudice at all. United States v. Lustman, 258 F,2d 475 (2d
Cir., 1958), cert. denied, 358 U.S. 880, 79 S.Ct. 118, 3 L.Ed.2d 109 (1958).
Also see language in Reece v. United States, supra, which indicates that
cases of per se unreasonableness may arise. Application of the appropriate
standard will, at least initially, however, be a question for the state trial
court, and therefore this court expresses no view on the controversy.
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“If the defendants do not make the effort required by Smith v. Hooey

to bring the plaintiffs to trial, appropriate courts in the st‘ate‘:s may
grant either post-conviction relief, following belated convictions,
or pre-conviction relief, after the states have permitted a reason-
able time to elapse without movement toward trial. Considerations
of federalism and lack of jurisdiction over the state defendants pre-
clude recourse to this court for either pre- or post-cofviction re-
lief. Moreover, this court does not conceive that under Smith v.
Hooey it can now either dismiss the state indictments or hold an
independent hearing on the possible prejudice arising from the de-
lays in trial.

Several factors have mrluenced our decision. First, in the
federal system, motions to dismiss the indictment for unnecessary
delay in trial are addressed to the trial court. Rule 48(b) of the Fed-
eral Rules of Criminal Procedure; Terlikowski v. United States, 379
F.2d 501 (8th Cir., 1967), cert. denied, 389 U.S. 1008, 88 S.Ct.
569, 19 L. Ed. 2d 604 (1967); United States v. McWilliams, 82 U..S.
App.D.C. 259, 163 F.2d 695 (1947).3: Considerations of federalism
and peculiar state statutes on the question of speedy trial make this
rule particularly appropriate in cases, such as this one, wf}ere‘ a
state charge is pending. A state trial judge, not a federal d-1s‘tr1ct
court, should initially decide the question of denial of the right to
speedy trial. A second corsideration in our decision was the com-
mon practice of federal courts, in the pre-Smith v, Hooey era, to '
permit prisoners to raise the speedy trial question at thg state court
level when they were actually tried. Henderson v. Circuit Cr:\urt,
supra; Bistram v. People of State of Minnesota, 330 F.2d 450 (8th
Cir., 1964); State of Maryland v. Kurek, 233 F.Supp. 431 (D. Md.,
1964); Evans v. County of Delaware, Commonwealth of Penn., 390
F.2d 617 (3d Cir., 1968), cert. denied, 303 U.S. 873, 89 S.Ct. 164,

8 Despite a dictum in Frankel v. Woodrough, 7 F.2d 796 (8th Cir., 1925),
that the right to a speedy trial can only be enforced tl}rough mandamus to com-
pel a trial, the great majority of federal cases recognized that.a. defendant may
secure a dismissal of charges for an unreasonable delay. Petition of Provoo,
17 F.R.D. 183 (D.Md., 1955), aff'd., 350 U.S. 857, 76 S.Ct. 101, _100 1L.Ed.

;1 (1955). There are, of course, other motions which m.ight. be available pur-
suant to right to speedy trial, in addition to a motion to d1sm15§. Annot., 58
A.L.R., 1510 (1929); Fowler v. Hunter, 164 F.2d 668 (10th Cir., 1947), cert.
denied, 333 U.S. 868, 68 S.Ct. 785, 92 L. Ed. 1146 (1948).
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* -~ 'Hooey, supra. Thisis clear evi

51 L E'd. od 143 (1968). Smith v. Hooey should not change this

practice. -

Third, nothing in Smith v. Hooey requix.'es a differeélt ffisalilt
from our éiecision to require plaintiffs tp raise the speesy al
ils:gue at the state trial court level, for In that case thg L;;;r e e
Court remanded the petitioner to the Texas Supreme 011 5 o
tl’?an make an independent judgment of Wheflkllgr the r;galgc i ((:) ulsal,)ﬂy

] i seem
i een violated. In our case, it wo . arti ,
?r;.alpl;igrgate for this court to hear the quest}on of dlsmlszaltifial
the tate indictments for deprivation of the rlght’to.a s_pe:eﬂ Pr ‘ s
thbe ; the dofendants are not subject to this court's ]u‘f";sdwgan.Zd
}saith th;‘Fifth Circuit's decision inll\élgg v. Gefjf;i% 4121 tha;,t
, i a is re .
: . 27049, 5th Cir., March 20, , _ _
f(&:g.g,e g?e appellént was serving a 20-year sentencEe i:ln tth?j i‘}omda
enitentiary, which began in July, 1962. He was 11131b icte : éf con-
I():‘reorgia in February, 1965, on three counts of roopery.

: st
tended that his right to a speedy trial was violated by Georgia s

four-year failure to prosecute him. The Fifth Circuit found Smith

v. Hooey, supra, controlling, and remanded the case to the dis-~

trict court to determine if the appellant had made the requisite

, i ial. The Court stated that if
demand upon GEOFS’S o speecy trtlhe appellant’ s motion must be:

:eient demand had been made, _ ' tio: )
Zgﬁfézn subject to the right of Georgia to try him within a reason

.. . ‘th v
im iti i lan's separate opinion in Smi
able time, SN Tustice denc(IeJ that in the instant case Wé

should not, at least initially, dismiss the indictments ntor.;llollc; g&re ]
own hearing on the prejudice arising from. th.e delgy in rcl1 . Within,
the states may still proc eed to try the p1a1nt1f.fs, -ﬁ thfey diodsothe

a reasonable time. At such time as a state trial is afforaed,

Fifth Circuit made it clear, as have we, that:

" Nothing said herein precludes appellant from a;cltempt—
ing to show at a state trial on these charges that hg ‘ asn
been prejudiced by the state's delay. dButhwelgobI;Or ;goitvzd

i if raised, shou )
wayv suggest how such issue, 1 ) e reso.
Iea}:ringgz‘:haﬁ to the state trial judge for determination.

May v. Georgia, supra, at 205 of 409 F.2d.

must be resolved. Nothing the coqrt has
ble to plaintiff Schwartz, since his own
has made any demand for a speedy

Several further ‘point.s
said in this order is applica
allegations do not indicate that he

- 40

——

‘trial on the states involved. It is clear that the plaintiff must take
affirmative action to secure a speedy trial before he can argue its
denial. United States v. Gladding, 265 F. Supp. 850 (S.D.N.Y.,
1966). ""The requirement of a demand stresses that the right to a
speedy trial is not designed as a sword for defendant's escape, but
rather as a shield for his protection.' Note, The Right to a Speedy
Criminal Trial, 57 Col.L.Rev. 846, 853 (1957). '

Additionally, it appears that plaintiff Raines has an escape
warrant charge against him. According to the North Carolina de-
fendants, a fugitive warrant rather than a detainer has been placed
against Raines. However, any dilferences beiween an escape war-
rant and a detainer cannot permit North Carolina to avoid the dili-
gence required by Smith v. Hooey, supra, if they intend to try
Raines for his alleged escape. While this court, because of juris-
dictional problems, cannot enforce Raines' right to a speedy trial
even if no such diligence is used and he is later convicted by North
Carolina, an appropriate court in North Carolina would be open to
him. Moreover, if the State fails to make a good-faith effort to
try Raines within a reasonable time, any prison restrictions stem-
ming-directly from the fugitive warrant must be terminated by
Atlanta prison authorities. The court is hopeful that North Carolina,
as well as the other great states named as defendants here, will be
moved by the clear dictate of Smith v. Hooey tu makz diligent steps
to afford plaintiffs a speedy trial within a reasonable time.

Plaintiffs have asked fur a class action. However, it appears
to the court that.a class action would be improper in this case, since
the obligation of the states and the penitentiary authorities is de-

pendent upon notice to the states of the requisite need for a speedy
“-trial. Yet, the members of the class plaintiifs seek to represent

may have detainers lodged against them by states not represented
in this proceeding; who would therefore haveno notice of this
order. They obviously could not be expected to make a diligent,
good-faith effort to bring their detainers to trial. Therefore aclass
action is inappropriate and the relief afforded plaintiffs shall be

purely personal. ‘A class action is not necessary to the effectuatio
of plaintiffs' rights. ‘ ‘

The state defendants' motions to dismiss and the Government's
motion to dismiss or grant summary judgment are denied.
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=" "CASE: Kane v. Virginia, 419 F.2d 1369 (4th Cir. 1970)

BUTZNER, Circuit Judge:

In these consolidated appeals, federal and Virginia prisoners,
claiming denial of the right to speedy trials, seek writs of habeas
corpus to bar prosecutions evidenced by detainers lodged against
them by other states. We hold that after a prisoner has exhausted
available state remedies, he may be afforded this relief.

I

Michael G. Kane, a prisoner serving a five-year sentence at
the federal penitentiary in Marion, Illinois, alleges the following
facts: On October 13, 1966 a police officer of the City of Newport
News, Virginia, filed a detainer at the federal prison charging
Kane with grand larceny by check. Between April and December
1967, Kane wrote the officer three times requesting a speedy
trial and withdrawal of the detainer. He received no reply.

Kane then turned to the Virginia courts for relief. On April 2,
1968, he filed a ""Motion for a Quick and Speedy Trial" in the state
trial court asking that he be returned immediately to Newport News
for trial. He received rno answer to this motion. On June 28, 1968,

he petitioned the Supreme Court of Appeals of Virginia for dismis- = ‘

sal of the charge against him and removal of the detainer on the
ground that he had been denied a speedy trial. On October 16, 1968,
the Court summarily denied relief because Kane's motion did not
present a justiciable issue.

Meanwhile, on September 17, 1968, Kane wrote to the Governor
of Virginia. He related his efforts to obtain a speedy trial and stated
that his detainer disqualified him from participation in a study re-
lease program. The letter was forwarded to the Newport News prose-
cutor, who, on September 30, 1968, wrote Kane stating that he would
not authorize withdrawal of the detainer and that "it is the intention of
the authorities of this city to prosecute you on the charge as soon as

you are available to be taken into our custody free of federal charges."

Kane then filed a petition for a writ of habeas corpus in the Unit-
ed States District Court for the Eastern District of Virginia, which
denied his application on October 30, 1968. ’
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" Dale H. Sutherland is a federal prisoner in the District of Co-
lumbia Penitentiary at Lorton, Virginia. Early in 1966, officers of
Anne Arundel County, Maryland, filed a detainer against him based
on an indictment for storehouse breaking. Since 1966, Sutherland
has mailed various papers to the Circuit Court of Anne Arundel
County including requests for discovery, a speedy trial, and a writ
of habeas corpus to obtain dismissal of the charges. In June 1966,
the judge informed Sutherland that these motions and petitions can-

not be heard until he is returned to Anne Arundel County.

Sutherland then sought dismissal of the charges in the United
States District Courts tor the District of Maryland and the Eastern
District of Virginia. Both denied relief, and Sutherland has appealed

from the judgment entered in the Eastern District of Virginia.

Clifford E. Perry, a Virginia prisoner, complains of detainers
filed by authorities in Maryland and Florida. He alleges the follow-
ing facts concerning the Maryland detainer: In February of 1966,
Montgomery County police filed a detainer against him for house-
breaking and larceny. In April 1967, Perry requested a speedy
trial, but an administrative assistant of the trial court informed
him that he would have to arrange for his own transportation from
the Virginia prison to Maryland. '

. Concerning the Florida charge, Perry alleges that in 1966,
officers of Pinellas County filed a detainer for automobile larcen
against him. He petitioned the Circuit Court of Pinellas County for
dismissal of the charge, and on December 9, 1966, the court denied

" his motion on the ground that he had never filed a demand for a

speedy trial.

In March.1969, Perry sought dismissal of the detainers in the
United States District Court for the Western District of Virginia.
The court recognized that it could transfer the petition to federal
courts in Florida and Maryland, but decided that it was preferable
to dismiss it. . :

HI
* % ok

Since Smith was decided on direct appeal from the Supreme
Court of Texas, the Court had no occasion to discuss application of

- its principles to federal habeas corpus. Thus the question of whether
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a prisoner who has exhausted state remedies can assert his Sixth e

Amendme‘nt gights to bar pending state prosecutions or whether he
must await his state court trial to present this defense was neither
Presented nor answered. ' :

There can be no doubt that the writ may be issued by federal
c9urts to release a prisoner who has been convicted in violation of
his right to a speedy trial, even though the delay resulted from his
detention in another state. Pitts v. North Carolina, 395 F.2d 182
(4th Cir. 1968); Luckman v. Burke, 299 F. Supp. 488,493 (E.D. Wis.
155')69).. {&nd in May v. Georgia, 409 F. 2d 203 (5th Cir. 1969), the
Flf?h Circuit significantly extonded the use of the writ by applying
Smith's principles to a prisoner who had not yet been tried. *Thel?e
a Florida prisoner complained that despite his demands, Georgia
had not brought him to trial upon an indictment on which a detainer

had been filed. The court held that if the prisoner had made suffi- -

cient Qemands for trial, the writ should issue subject to the right of
Georgia to attempt to obtain the prisoner from Florida. The court
noted that if Florida declined to deliver the prisoner, its refusal’
could be tested in federal court because "it would tend to interfere
Wigli [the prisoner's] Sixth Amendment rights.'' [409 F. 2d at 205

n. 5l

Here, unlike the possibility that confronted Georgia, there is
no doubt that Virginia could have obtained Kane, and Maryland
could have obtained Sutherland for trial. Both are federal prisoners
and it is the policy of the Bureau of Prisons to comply with a writ ’
of habeas corpus ad prosequendum issued by a state court. More-
over, the Bureau encourages 'the exXpeditious disposition of prose-
cutions in state courts against federa] prisoners." Smith v. Hooey
393 U.S. 374, 381 & n. 13, 89 S.Ct. 575, 578, 91 L. Bd. 2d 607
(1969). Cf. Rees v. Commonwealth, 203 Va. 850, 127 S. E. 2d 406,

©.410'(1962), cert. denied, 372 U.S. 964, 83.5.Ct. 1088, 10.L.Ed. 2d

128 (1963). "And there can be little doubt that Maryland and Florida
cqulcjl I}ave obtained Perry from Virginia. Temporary release of a
Virginia prisoner to another state for trial is expressly authorized
by Va. Code Ann. § 53-303 (1967). None of the delays in these cases
resulted from inability of the prosecuting states to obtain the pris-
oners for trial. On the contrary, the prosecutors, after demand
gld.ﬁ?t make a diligent effort to obtain the prisoners as requirec{ by
mith.
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Peyton v. Rowe, 391 U.S. 54, 88 S.Ct. 1549, 20 L. Ed. 2d 426
(1968), and Word v. North Carolina, 406 F.2d 352 (4th Cir. 1969),
are persuasive authority for holding that a federal remedy is pres-
ently available. In Peyton, prisoners attacked future sentences
which were consecutive to the sentences they were then serving.
Overruling McNally v. Hill, 293 U.S. 131, 55 S.Ct. 24, 79 L. Ed.
238 (1934), the Supreme Court held that for the purposes of federal
habeas corpus, the prisoners were in custody under both the pres-
ent and future sentences. Consequently, the prisoners could attack
the constitutionality of their future sentences without awaiting the
expiration of their present sentences.

In Word, Virginia prisoners complained of North Caroiina

. detainers based on convictions in that state. They claimed that the

North Carolina convictions were invalid on constitutional grounds.
We held that although the sentences to be served in the future were
imposed by another state, the reasoning of Peyton was controlling.
For the purposes of habeas corpus, the petitioners were in custody
under the North Carolina detainers as well as under the Virginia
sentences which they were then serving, and, therefore, habeas
corpus was presently available to challenge the convictions under-
lying the detainers. Similarly, the prisoners here are held under
both their present sentences and the detainers for their future
trials, Cf. May v. Georgia, 409 F. 2d 203 (5th Cir. 1969) (by

implication).

Although federal habeas corpus relief is not ordinarily avail-
able to a state prisoner before trial, the peculiar nature of the
right to a speedy trial requires an exception to this rule. The
detrimental consequences of delay have been repeatedly catalogued.
See, e.g., Smith v. Hooey, 393 U.S. 374, 378, 89 S.Ct. 575, 21
L. Ed. 2d 607 (1969); Peyton v. Rowe; 391 U. S. 54,62, 88 S.Ct. 1549
(1968); Word v. North Carolina, 406 ¥.2d 352, 354 (4th Cir. 1969);
Pitts v. North Carolina, 395 F.2d 182, 187 (4th Cir. 1968). Denial
of a speedy trial adversely affects both the prisoner's present cir-
cumstances and his ability to defend himself in the future. Only a
present remedy can lift its dual oppressions. Cf. Garrett v. Wom-
ble, 299 F. Supp. 223 (E.D. N. C. 1969). '

" The American Bar Association's Standards Relating to Speedy
Trial recommend that '""the consequences of denial of a speedy trial
should be outright dismissal [as] this is the only effective way to-
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’zanfox"cé the speedy trial guarantee." The Standards'prescribe that

dismissal should take the form of an absolute discharge that will
forever bar prosecution for the offense4 This, too, is the remedy
provided in the Interstate Agreement on Detainers, by statute in a
number of s’t:a.’ces,6 and by well-considered cases.

We believe this salutary rule should be applied in federal
habeas corpus proceedings when the proof shows (1) that the pris-
oner demanded a speedy trial,® (2) that the state nevertheless
failed to make a diligent effort to obtain him for trial, and (3) that
he has exhausted his state remedies as required by 28 U.8.C. § 2254
by seeking dismissal ol ihe charges against him because of unconsti-
tutional delay. If the prisoner, having satisfied these preliminary
requirements, then prevails upon the merits of his claimed denial of
a speedy trial, the district court should discharge him from custody
under the detainer and bar prosecution of the charges for which it

was filed.

1.

We turn now to the application of these principles to the cases
before us. Kane moved the Virginia trial court to require the prose-
cutor to file a writ of habeas corpus ad prosequendum so that he-
could be brought to trial or to dismiss the charges. When no action

4

bg.g., Va. Code Ann. § 19.1-191 (1960); see Annot., 50 A.L.R. 2d 943
(1956).

"E.g., Petition of Provoo, 17 F.R.D. 183 (D.Md.), aff'd mem., 350

- U.S. 857; 76 S.Ct. 101, 100 L.Ed. 761 (1955); Barker v. Municipal Court

of Salinas Jud. Dist., 64 Cal.2d 806, 51 Cal.Rptr, 921, 415 P.2d 809 (1966);
see Note, '"The Right to a Speedy Criminal Trial,' 57 Colum. L.Rev. 848,
866 (1957).

8},‘«,11 of the petitioners (except Perry, who apparently mace no demand in
Florida) demanded a speedy trial. Therefore, we do not consider whether
relief would be appropriate in the absence of such a demand. See ABA Stand-
ards Relating to Speedy Trial 16-18, 32-38 (Approved Draft, 1968); Note,
"Effective Guaranty of a Speedy Trial for Convicts in Other Jurisdictions,
77 Yale L.J. 767,779 (1968); Note, "The Lagging Right to a Speedy Trial, "
51 Va. L.Rev. 1587, 1601 (1965). '

- 46

Aty

ABA Standards Relating to Speedy Trial 3 and 40 (Approved Draft,1968).

was taken on this motion, he unsuccessfully sought dismissal of the

charges in the Supreme Court of Appeals of Virginia. Kane has ex-
hausted his state remedies, and accordingly he may seek relief in a
federal court. 28 U.S.C. § 2254. The district court, however, dis-
missed Kane's petition without reaching the merits of his claim.
Therefore, his case will be remanded for further proceedings con-
sistent with this opinion. '

Sutherland failed to exhaust his state remedies, as required by
28 U.S.C. § 2254. Because of this omission, we ordinarily would
deny relief. However, the Assistant Attorney General of Maryland
told us in oral argument that while the state had not rformaily with-
drawn the detainer, it does not intend to prosecute Sutherland on
the charges for which it was filed. For this reason, the state does
not raise any question of venue of insist upon further proceedings in
its courts. The decision not to prosecute, we understand, complies
with the legislative mandate, expressed in the Interstate Agreement
on Detainers, for the orderly and expeditious disposition of charges
on which detainers have been filed. The Agreement provides, with
exceptions not pertinent here, that prosecution shall be harred if a
prisoner is not tried on charges evidenced by a detainer within 180
days after the prisoner has demanded a trial. Md. Ann. Code art. 27,
58616D(d), 616F(c) (1967). The Agreement also obliges the state

~which has jailed the prisoner to release him temperarily for trial

in the state that has filed the detainer. Md. Ann.Code art. 27 §616F
(a) (1967). * * *10 . - -

Nevertheless, the detainer remains on file against Sutherland
at his federal prison. Therefore, the judgment of the district court
dismissing Sutherland's petition is vacated, and this case is re-
manded for entry of an order directing the Warden of Lorton Re-
formatory to give no.effect to the detainer. Word v. North Carolina,
406 F. 2d 352, 357 n. 6 (4th Cir. 1969). e

0In similar vein, the Attorney General of South Carolina has applied
the policy of the Interstate Agreement on Detainers to all states regardless
of whether they have adopted the Agreement. If a state which has filed a de--
tainer against a South Carolina prisoner does not attempt to obtain the pris-
oner for trial within 180 days after his request, the jailer must strike the
detainer from the prisoner's records and return it to the sender. Mem.

“ Att'y Gen., March 6, 1968.
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" We affirm the dismissal of Perry's petition. Although he sought
relief in state trial courts, he failed to exhaust his state remedies
either in Florida or in Maryland by seeking appellate review.

No. 13018 (Kane) and No. 13240 (Sutherland) are vacated and
remanded for proceedings consistent with this opinion:

No. 13427 (Perry) is affirmed.

CASE: United States ex rel. Meadows v. New York, 426 F.2d 1176
~ (2d Cir. i870).

IRVING R. KAUFMAN, Circuit Judge:

Meadows appeals from the denial of his application for a writ of
habeas corpus by the District Court. He claims that the failure of the
state prosecutor to disclose to him the evidence possessed and the
role played by two grand jury witnesses deprived him of his constitu-
tional right to confront the witnesses against him. Therefore, he
contends his convictions on the charges contained in the grand jury
indictment are invalid.

I. Facts

On September 11, 1958, Meadows was convicted for petit lar-
ceny, assault, and three counts of robbery in the County Court of
Suffolk County, New York. These are the convictions he seeks fo
overturn on this appeal. He received a 10-20 year sentence on one
count of robbery and suspended sentences on the other counts. His
. challenges to the sufficiency of the evidence and the instructions of
the court were rejected on his direct appeal, see People v. Meadows,
12 A.D. 2d 943, 214 N, Y. S. 2d 264 (2d Dept. 1961), and leave to ap-
peal to the New York Court of Appeals denied, see People v. Mea-
dows, 13 A.D.2d 664, 215N.Y.S. 2d 473.(2d Dept, 1961). In 1965,
having served eight years of his sentence, Meadows was paroled.

But slightly more than one year later, after learning that Meadows
had absconded and was wanted by federal authorities in connection
with two bank robberies, the New York State Board of Parole issued
a warrant declaring him delinquent and a certified copy of the war-
rant (known as a parole detainer) was lodged with the federal authori-
ties. This detainer remains outstanding.
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U777 In June 1967 Meadows entered a plea of guilty to two charges of

bank robbery in the District Court for the Eastern District of New
York. For these crimes he received two concurrent 14-year sen-
tences. He is now serving these sentences in the federal penitentiary
in Atlanta, Georgia and does not contest the validity of his federal
convictions.

In September 1966, before pleading guilty to the federal charges,
Meadows moved for a writ of error coram nobis in the County Court
of Suffolk County, presenting the same claim which is now before us,
that he had been denied the right to confront two witnesses who had
appeared before the grand jury which indicted him in 1958. The de-
nial of this application, on the ground that Meadows' failure to re-
quest production of the witnesses at trial had resulted in a waiver
of his confrontation claim, was affirmed by the Appellate Division
in 1968. Later that year both the Appellate Division and the New York
Court of Appeals denied Meadows leave to appeal in the Court of Ap-
peals.

- On October 22, 1968, a month after the New York Court of Ap-
peals had denied him leave to appeal, Meadows presented his sixth
amendment claims in a petition for a writ of habeas corpus brought
in the District Court for the Northern District of Georgia, the dis-
trict in which he is presently incarcerated. The petition was trans-

ferred to the Eastern District of New York, the district within which

Meadows' state court trial took place. There, Judge Bruchhauseu
denied the petition on the grounds that Meadows was not "in custody"
under his state court conviction and that he had failed to exhaust his
state court remedies.

II. Exhaustion of State Court Remedies

We are of the 7iew that the district court erred in deciding that
Meadows' failure to present his sixth amendment claims on direct
appeal in the state courts constituted either a waiver of these claims
or a failure to exhaust his state court remedies. We do not believe
that Meadows can be said to have made a knowing waiver of his con-
stitutional claims by not raising them on direct appeal. First, he
alleges that he did not learn of the information which forms the basis
of these claims until 1965, four years after the New York Court of
Appeals had denied him leave to appeal. Second, the sixth amend-
ment right to confrontation, upon which he bases his claim, was not
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- made applicable to the states until 1965. Pointer v. Texas, 380

U.S. 400, 85 S.Ct. 1065, 13 L. Ed. 2d 923 (1965). In 1966, the year
after he obtained the factual and legal bases for his constitutional
arguments, Meadows exhausted al® available state court remedies
by presenting his constitutional claims in a motion for a writ of
error coram nobis and appealing the denial of this motion to the
highest court of the state of New York.1l '

IOI. Custody

A second threshoid question raised on this appeal is whether
Meadows may be said to be "in custody'' under the New York state
conviction which he asks us to declare invalid. It is well estab-
lished that although Meadows is not presently serving a sentence
imposed as a result of that conviction he is not foreclosed from
challenging it in habeas corpus proceedings. The writ may be em-~
ployed to contest the validity of future as well as present restraints.
"[A] prisoner serving consecutive sentences is 'in custody’ under
any one of them for purposes of 2241(c) (3)!' Peyton v. Rowe, 391
U.S8. 54, 67, 88 8.Ct. 1549, 1556 (1968). Although it is true that
the two consecutive sentences of the petitioner in Peyton had been
imposed by the same jurisdiction and Meadows seeks tc challenge
a state conviction while serving a federal sentence, weo cannot agree
with the district judge that this is a distinction which forecloses us
from applying to this case the clearlv stated rule and rationale
announced in Peyton. Meadows' interest in securing prompt adju-
dication of his constitutional claims is just as compelling as was
Rowe's. Whether consecutive sentences have been imposed by the
same or different jurisdictions does not affect the wisdom of a
rule which requires conducting ''meaningful factual [inquiries]* * *
before memories grow stale.' Peyton v. Rowe, 391 U.S. 54, 65,

88 S.Ct. 1549, 1555 (1968).

Neither do we perceive a sound reason for refusing to apply
the Peyton rule because the restraint sought to be imposed on

1The state courts need not have decided the merits of the claims raised
by the applicant in the state courts in order for him to be considered to have
exhausted his state court remedies, See Peyton v. Rowe, 391 U.S. 54,56
& n.2. 88 S.Ct. 1549, 20 L.Ed. 2d 426 (1968).
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Meadows by the state of New York is not pursuant to a sentence to
be served in the future but the result of a parole detainer already
lodged but to take effect in the future. It is agreed that because of
the parole detainer, Meadows will not be placed at liberty when his
federal prison term is completed; instead, he will be delivered into
the custody of the appropriate New York state authorities for them
to make such disposition of the detainer as they deem proper. The
detainer, after all, represents a present claim by New York of
jurisdiction over Meadows' person and of the right to subject him
to its orders and supervision in the future. As such, it constitutes
sufficient "custody'" to render the remedy of habeas corpus avail-
able to Meadows. E.g., Woirdv. North Carolina, 400 F.2d 352
(4th Cir. 1969); George v. Nelson, 410 F. 2d 1179 (9th Cir.), cert.
granted, 396 U.S. 955, 90 S.Ct. 433, 24 L. Ed. 2d 419 (1969); Unit~
ed States ex rel. Van Scoten v. Penngylvania, 404 F. 2d 767 (3d
Cir. 1968).

IV. Jurisdiction

Once it is established that Meadows may now attack his New
York state conviction by a:a application for a writ of habeas corpus
in the federal courts a more troublesome issue requires resolu-
tion—~which district couril or courts have jurisdiction to consider
his petition. Meudows is presently incarcerated, pursuant to a
federal sentence, in a federal penitentiary located in the Northern
D ztrict of Georgia; he seeks to chailenge a New York conviction
and sentence imposed within the Eastern District of New York.
Since our jurisdiction over this appeal rests upon the jurisdiction
of the court below, the precise question before us is whether,
despite Meadows' present confinement in the state of Georgia, a
district court in the Eastern District of New York, tl}e sentencing
district, may properly take jurisdiction over his collateral attack
on a -New York conviction. The courts have been unable to reach
agreement over the proper resolution of this jurisdictional nicety.
Compare Word v. North Carolina, 406 F. 2d 352 (4th Cir. 1969)
(en banc) (sentencing district has jurisdiction), with United States
ex rel. Van Scoten v. Pennsylvania, 404 F.2d 767 (3d Cir. 1968)
(sentencing district does not have jurisdiction), and George v.
Nelson, 410 F,2d 1179 (9th Cir.) (district of incarceration has
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" jurisdiction), cert. granted, 396 U.S. 955, 90 S.Ct. 433, 24 L. Ed. 2d
419 (1969).2

The jurisdictional statute, 28 U.S.C. § 2241(a), provides that
"[w]rits of habeas corpus may be granted by the * * * district courts
* % * within their respective jurisdictions.'” In Ahrens v. Clark, 335
U.S. 188, 68 S.Ct. 1443, 92 L. Ed. 1898 (1948), a case involving the
predecessor of this statute, the Supreme Court considered the ques-
tion ""whether the words ‘within their respective jurisdictions' limit
the district courts to inquiries into the causes of restraints of liberty
of those confined or restrained within the territorial jurisd:.:tions of
those conrts." 335 U.S. at 190, 68 S.Ct. at 1444. The petitioners

-in Ahrens were 120 Germans, deemed to have been threats to the
national security during World War II and confined at Ellis Island,
New York prior to deportation. By their petition for habeas corpus,
which they filed in the district court for the District of Columbia,
they sought immediate release from present physical confinement.
The Court affirmed a dismissal for want of jurisdiction, observing
""that the jurisdiction of the District Court to issue the writ in cases
such as this is restricted to those petitioners who are confined or
detained within the territorial jurisdiction of the court * * *.,'' 335
U.S. at 192, 68 S.Ct. at 1445 (emphasis added). This result was
well adapted to the relief sought. If the petitioners' claims were de-
termined to be mevritorious, a court in the state of incarceration was
best situated to order their release {rom custody.

The Court justified its decision in Ahrens by reference to both
statutory purpose and considerations of policy. As evidence of the
purpose for which the phirase "within their respective jurisdictions"
was inserted into the statute, Justice Douglas, writing for the ma-
jority, imvoked the concern voiced on the floor of Congress that
without the phrase the bill would permit "a district judge in Florida
to bring before him some men convicted and sentenced and held
under imprisonment in the State of Vermont or in any of the further

2George v. Nelson did not actually hold that the sentencing district could
not assume jurisdiction over a habeas corpus application seeking the withdraw-
al of a parole detainer. In a footnote, see 410 F.2d at 1181, n.5, the court
cited prior cases suggesting that such a rule obtained in the Ninth Circuit, but
all of these cases, including Ashley v. Washington, 394 F.2d 125 (1968), re-
lied upon by our brother Waterman, were decided before the Supreme Courts’
" decision in Peyton v. Rowe. o
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" Btates.' 335 U. S. at 192, 68 S.Ct. at 1445. A federal judge sitting

in the state of Florida, the Congress evidently believed, should not
ordinarily tamper with a Vermont judgment of conviction. The pol-
icy factors cited by Justice Douglas in support of the decision to
restrict the habeas corpus jurisdiction of the district courts to pe-
titioners actually physically confined within the territorial juris-
diction of the court were the "opportusiities for escape afforded by
travel, the cost of transportation,' and the administrative burden
of producing prisoners who must be transported thousands of miles
to appear in court.

The Ahrens opinion speaks in general terms; its holding is not
explicitly limited to habeas corpus applicants seeking reiease from
present, physical custody, but appears to apply to all petitioners.
One reason for the absence of specific limitation is clear. At the
time Ahrens was decided, a petitioner could employ the writ only
if a decision in his favor would result in his immediate release.
McNally v. Hill, 293 U.S. 131, 55 S.Ct. 24, 79 L. Ed. 238 (1934).
Therefore, despite the general language of the opinion, the pre-
cise holding of Ahrens applies only to the jurisdiction of the dis-
trict courts in habeas corpus proceedings commenced by petition-
ers seeking immediate release from confinement.

Since the Supreme Court overruled McNally in Peyton v.
Rowe, supra, an entirely new class of habeas corpus petitioners
has appeared. These petitioners, exemplified by Meadows, do
not contest the legality of their present confinement under thelaws
of one sovereign; rather they seek to challenge a restraint to be
imposed at a later date by another jurisdiction. Their quarrel is
not with their present custodian but with the officials of the juris-

. diction which threatens their liberty in the future.

In determining whether the Ahrens rule should be ex-

tended to encompass this new class of petitioners, we must, of

course, give due consideration to the factors which originally led
the Court to promulgate the doctrine of strictly limited territorial
jurisdiction. The first factor is the purpose of the statute as ex-

" pressed in congressional debate. Meadows has been convicted and

sentenced in the State of New York and is seeking to challenge that
judgment of conviction under which, we learn from Peyton v. Rowe,
he is presently "in custody.' Should we hold that a district judge in
the Eastern District of New York, the very district in which Mea~
dows was sentenced, cannot entertain his petition, the fears
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”zexpreésed on the floor of Congress would be realized, for then, a dis-
trict judge sitting in the state of Florida would have the duty to adjudi-
cate an application for habeas corpus presented by a petitioner who was

convicted, sentenced and in custody pursuant to the laws of Vermont.

The second factor which counseled the Court to formulate the
Ahrens rule of territorial jurisdiction was a broad consideration of
policy—specifically, the risk and expense of transporting prisoners
long distances to appear before a court. Only three years after
Ahrens, however, the Suprenie Court had occasion to reconsider
the relative merits of the sentencing district and the district of in-
carceration as a form of habeas corpus proceedings. United States
v. Hayman, 342 U.S. 205, 72 S.Ct. 263, 96 L. Ed. 232 (1951). Upon
reconsideration, the difficulties involved in transporting prisoners
did not loom as large as the Ahrens opinion had suggested. Habeas
corpus proceedings, the Court recognized, do not always require
the physical presence of the petitioner. And even when the peti-
tioner is required to be produced for a hearing, ¢coutervailing
considerations nevertheless militate in favor of the sentencing
state. The applicable court records and the witnesses whose pres-
ence is likely to be required at a hearing are to be found in the sen-
tencing state. To require a prisoner seeking to challenge a restraint
to be imposed in the future by a sovereign other than his present
custodian to proceed witlout witnesses would eviscerate Peyton v.
Rowe. Moreover; granting jurisdiction only to the state of confine-

ment would prejudice not only the petitioner but also the respondent, -

for the officials of the sontencing state rather than the state of in-
carceration are chiefly interested in the validity of the challenged
conviction and, consequently, in opposing or, if the public interest
“so dictates, advocating the grant of the writ. In fact, it would ap-
pear that every individual or body which has weighed the competing
merits of the two potential forums—the Congress,® the Supreme

3The enactment of the present version of 28 U, 8. C. § 2255 embodies a
congressional determination that the appropriate forum for collateral attack
upon a federal conviction is the sentencing district rather than the district of
confinement. The same determination is inherent in the passage of 28 U.S.C.
§ 2241(d), a section which provides for the intrastate transfer between the
sentencing district and the district of confinement of collateral attacks on
state court convictions, ,

. To some extent, these enactments were motivated by a desire to equal-
ize the burden of adjudicating collateral attacks upon convictions among the
various district courts as well as a determination as to the relative merits
-of the two jurisdictions. A district court should not be required to shoulder
the entire load merely becausc fortuitous circumstances have placed a fed-
eral penitentiary or state prison within its borders. There is a similar in~
terest present in this case. The judicial districts with federal penitentiaries
within their boundaries should not be required to consider and decide all
collateral attacks on out~of-state parole detainers.
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) é)owr*!:,4 the lower federal courts;"s the Judicial Conference of the

United States, = the commentators, 7 and even, if appears, our able
dissenting brother Waterman—has struck the balance in favor of the

sentencing district.

Our brother Waterman contends that we should not take account
of these matters of policy in deciding this appeal. With this, we can-
not agree. We are being asked to extend Ahrens to a class of habeas
corpus petitioners who did not exist at the time the Supreme Court
decided Ahrens, petitioners who demand not an immediate release.
from physical confinement but the withdrawal of a potential 1*estr_a1pt
on future liberty. In delermining the advisabilily of such an extension,
it is our duty to consider the applicability to the case before us of the
considerations which led to the decision in Ahrens. The Supreme
Court itself has not been at all reluctant to depart from the apparent-
1y uncorapromising dictates of Ahrens whenever, as a result of dif-
fering circumstances, strict adherence would have thwarted the
effectiveness of the writ. For example, one who is confined abroad,
and thus is not physically present within the territorial jurisdicti.on
of any of the district courts, may nevertheless bring and -rr{laintdm
an application for habeas corpus. Hirota v. MacArthur, 338 U S. 197,
69 S.Ct. 197, 93 L. Ed. 1902 (1948). Similarly, the jurisdiction of a
district court is not defeated when a petitioner who has commenced a
proceeding while present in the district is involuntarily removed dur-
ing its pendency. Jones v. Cunningham, 371 U.S. 236, 83 S.Ct. 373,

"9'1,. Ed. 2d 285 (1963).

Finally, the most convincing rationale for the Ahrens decision—
the goal of ensuring that'an application for a writ of habeas corpus

- -

4 See United States v. Hayman, 342 U.S. 205, 72 S.Ct. 263, 96 L.Ed.
232 (1951). |

5 Word v. North Carolina, 406 F.2d 352 (4th Cir. 1969).

6 It was upon the recommendation of the Judicial Conference of the
United States that the Congress enacted 28 U.S.C. § 2255, permitting col-
lateral attacks upon federal convictions to be maintained in the sentencing
district. See United States v. Hayman, 342 U.S, 205, 72 S.Ct. 263, 96 L.
Ed. 232 (1951); Word v. North Carolina, 406 F.2d 352 (4th Cir. 1969).

| 7 E.g., Developments in the Law—Federal Habeas Corpus, 83 Harv.
L. Rev. 1038, 1160-1165 (1970); Fairman, Some New Prcoblems of the Con-
stitution Following the Flag, 1 Stan. L. Rev. 587, 633-640 (1949).
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will be considered by the district court best situated to grant the
relief sought—provides no stronger support for extension of the
Ahrens rule to the facts before us than do the factors articulated
by the Court in the Ahrens opinion. The crucial distinction, we
emphasize, is that the petitioners in Ahrens, and all petition-
ers entitled to claim the protection of the Great Writ at the time
of the Ahrens decision, requested immediate release from pres-
ent, physical confinmeent. The district court for the district in
which they were actually incarcerated was uniquely qualified to
compel compliance with an order for their release. Meadows'
situation is otherwise. He does not question the legality of his
present detention in the state of Georgia; instead, his aim is to
secure the withdrawal of a parole detainer lodged against him

by the state of New York. The court best situated to grant this
relief is a district court located in the State of New York® In our
view, consequently, neither considerations of policy, legislative
purpose, nor the underlying rationale of Ahrens suggests the ad-
visability of its extension to this case. We therefore conclude

8Our holding that the sentencing district may properly assume juris-
diction over an application such as that filed by Meadows should not be
taken to suggest that the district of confinement does not possess con-~
current jurisdiction. In some circumstances, where the petitioner chal-
lenges a detainer not because it constitutes a threat to his future liberty
but because of its present prejudicial effects within the district of con-
finement, for example, decreased eligibility for parole or an increased -
sentence imposed under a multiple offender statute, the district of con—
finement may actually be a preferable forum. See Word v. North Caro-
lina, 406 F.2d 352, 357 n. 6 (4th Cir. 1969). In that situation, the district
district of confinement may be the court best situated to endure com-
pliance with the grant of the desired relief. We see no merit, therefore,
in any claim that the district court in the Northern District of Georgia
(Judge Edenfield), had no jurisdiction to determine the gravamen of
Meadows' claim and, in the exercise of his statutory discretion, to
transfer the application to the sentencing district,
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o 'thrat the court below properly assumed jurisdiction over the subject mat-

ter of Meadows' application.

9Judge Edenfield based his transfer on 28 U. 8. C.§2241(d), a provision
which authorizes only intrastate transfers. In our view jche r:esu}t Judge Eden-
field reached—referral of the application to the sentencing district—was prop~
is cited authority incorrect, ‘
o bL’lli‘zh};1 appropriate fou};dation for the transfer was 28 U.S.C. ?1404 (a)', _w}nch
provides for the 'transfer [of] any civil action to any other dist'mct or d1ylslon
.where it might have been brought! for the convenience .of partxes‘ax}d‘wnngsses,
in the interest of justice. ' Since habeas corpus proceedings are civil in naturg,
they are subsumed under the nhrase "anv civil action. ' Sfee Wehh v, Beto, 362
F.2d 105 (5th Cir.), cert. denied, 385 U.S. 940, 87 S.Ct. 307, 17 }.Ed..zd _219
(1966). We have already indicated, see note 8 supra, tl}at Meadows‘ application
"might have been brought' in either the Northern DlStI:lCt of Georgia or the East~
ern District of New York, In light of the apparently universally he@d view tl.1at
both parties will be able to litigate more effectively in the: sentencing district and
that the witnesses are also likely to be found in that district, see notes 3-7 and
accompanying text supra, we are unable to conclude .that the tra.nsfer was pot a
valid exercise of Judge Edenfield's statutory discretion or t.hat it was not in ac‘;'«
cordance with the statutory criteria of 'convenience of parties and witnesses.
Judge Edenfield's consideration of the location of Meadows' prospective W113-
nesses within the reach of an Eastern District of New York s:ubp‘oer}la and h}s
finding that transfer would be "in furtherance of the ends of justice' establish
i applying §1494 (a) to this case.

the prgﬁilgggerp%gtcfmaa réa)sons that, by allowing an interstate tI*ansfex: of
Meadows' petition for a wrii of habeas corpus under§1404(a), we are rendering
the intrastate transfer provisions of §2241(d) superfluous. We are.unable to ac-
cept this contention. Our decision applies only to petitiopgrs seeking to challenge
a threatened future restraint on their liberty. Those petltmn.ers who contest f;he :
validity of present physical confinement under a state court judgment of convic-

“~ tion must still resort to the transfer provisions of §2241(d) in order to have their

applications transferred from the district of imax_'ceration. L

Insofar as our brother Waterman is suggesting that provis ion for intrastate
transfers in §2241(d) indicates an intention that there should be no interstate
transfers, we emphasize that this section was enacted two years before t}}e Su-
preme Court's decision in Peyton v. Rowe. As we have already noted, prior to
that decision, a prisoner could not employ the writ to challenge t'hr_eatened fu-
ture restraints under convictions entered in the courts of a far distant sta?e.
Rather, at that time a prisoner could attack only those state court convic‘C'wnS.
under which he was presently physically confined. Because each state maintains
its own penal system for the incarceration of its own prisoners, the state in
which a state court prisoner is presently physically confined is alsq the sen~ .
tencing state. Since, at the time §2241(d) was enacted, the state of incarceration
and the sentencing state were thus invariably one and the same, 0011gre§s could
have perceived no reason to provide for interstate transfers in this section.
Where Congress could perceive such a need, with respect to federal prisoners
who were often transported to prisons located in states other than that of the sen-
teneing court, it did make such a provision. See 28 U.S.C. §2255.
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V. Right to Confrontation

From our conclusions that the district court properly assumed
jurisdiction over Meadows' application, but erroneously dismissed
for lack of custody and failure to exhaust state court remedies, it
follows that Judge Bruchhausen should have reached the merits of
the claims presented. However, we are of the view that if the dis-
trict court had considered the merits, it could properly have denied
the application, * * *

Affirmed

- WATERMAN, Circuit Judge (dissenting):

I cannot agree with my brothers that the court below properly
assumed jurisdiction in this case. Meadows, a federal prisoner
incarcerated in the penitentiary in Atlanta, Georg:ia, brought his
petition for habeas corpus to the federal district court for the North-
ern District of Georgia. His petition challenges not the federal con-
viction which resulted in the imposition of the sentence he is now
serving, but rather a prior New York conviction which, because his
federal crimes broke the conditions of his parole subsequent to that
conviction, has resulted in the lodgment of a parole detainer against
him in Georgia. Unless Meadows' habeas petition prevails, he will
be returned to New York at the end of his present sentence to face
the prospect of further imprisonment there.

Judge Edenfield in Georgia, to whom Meadows' petition was
presented, transferred the case to the Eastern District of New
York, the federal court having territorial jurisdiction over the
place where Meadows was convicted and sentenced for his state
crime. Judge Edenfield effected this transfer on his own motion
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pursua'nt to 28 U.S.C. §2241(d).1 My brothers and I agree that this
statute permits a transfer from the district of imprisonment to the
district having jurisdiction over the place of conviction only if these
two districts are located within the same state?2 My brothers, how-
ever, feel that the Georgia court's transfer can be saved under either
28 U.S.C. §1404(a)® or 28 U.S.C. §1406(a).% Both of the sections

1’].‘he statute, approved Sept. 19, 1966, reads as follows:

§2241. Power to grant writ.* . %k ok

person in custedy under the judgment and sentence of a State court of a State
which contains two or more Federal judicial districts, the application may be
filed in the district court for the disfrict wherein such person is in custody or
in the district court for the district within which the State court was held which
convicted and sentenced him and each of such district courts shall have concur-
rent jurisdiction to entertain the application. The district court for the district
wherein such an application is filed in the exercise of its discretion and in fur-
therance of justice may transfer the application to the other district court for
he~ring and determination,

2’I‘he statute applies only to persons convicted by a state court in a ''State
which contains two or more Federal judicial districts ***,'" Were we to inter-
pret the statute otherwise than we all do, the Georgia federal zourt here could
transfer the petition of a prisoner challenging a New Yaork detainer, since that
state has two or more federal judicial districts, but not the petition of a pris-
oner challenging a Connecticut or Vermont detainer, since these states have
but one federal judicial district. Tie stalute's legisiative hisiory also makes
it elear that Section 2241(d) was designed to facilitate transfers between dis-
tricts of imprisonment and districts having jurisdiction over the place of con-
viction only when both districts are within the same state. See S. Rep. 1502,
89th Cong., 2d Sess., U.S. Code Cong. & Admin. News 89th Cong. 2d Sess.,
pp. 2968-2978 (19686). .

3Sectic»n 1404 provides as follows:
§1404. Change of venue B
(a) For the convenience of parties and witnesses, in the interest
of justice, a district court may transfer any civil action to any other district or
division where it might have been brought,

4Sec':tiOn 1406 provides:

§1406. Cure or waiver of defects
(a) The district court of a district in which is filed a case laying

~venue in the wrong division or district shall dismiss, or if it be in the interest

of justice, transfer such case to any district or division in which it could have
been brought.
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by their express terms require that the petition be transferred to a
given judicial district only if the prisoner could have brought the .
petition in that district as an original matter. See Hoffman v. Blask},
363 U.S. 335, 80 S.Ct. 1084, 4 L.'Ed. 2d 1254 (1960). I have no hesi-
tancy in holding, contrary to the belief of my brothers, .tha? Meadows,
confined in Georgia, cannot bring a habeas corpus petition in a New.
York federal district court. Therefore, I do not believe-that his peti-
tion can be transferred there under either §1404(a) or §1406(a). I
believe that Ahrens v. Clark, 335 U.S. 188, 68 S.Ct. 1443, 92 L. Ed.
1898 (1948) continues to require that a petition for a writ of ha}beas .
corpus can be brought only in the district where the prisoner is physi-
cally incarcerated.

I share the view of the majority that it would seem that judicial
and prosecutorial convenience, and frequently the conveni.ence. of the
prisoner, would be served by permitting the prisqner to file hlS.
habeas corpus petition in a federal district court in the statfa 'Whl(.Zh
has imposed the sentence and detainer challenged in the pe.tlt%on in-
stead of limiting him to filing it in a court in the state of his incar-
ceration. However, I believe that stare decisis prevents us from
reaching the result my brothers reach.

As the majority opinion points out, Ahrens v. Clark invglyed
German nationals, held it Ellis Island in New York, who pet1t10ne.d
for habeas corpus in the District Court for the District of Columbia,
where their custodian, the United States Attorney General, was to be-
found. The Court held that they could not do so, for two reasons.
First, the Court, speaking through Justice Douglas, stated that the
creators of federal habeas corpus contemplated that the petitione-r
should be brought physically before the judge who granted. the ert,
and-that policy considerations militated against transporting prison-
ers long distances to a hearing: such a procedure would be costly

-. and*administratively burdensome and would present opportunities

for escape. Second, the opinion cites the justification given in legi.s—
lative debate for limiting the power of courts to the granting of ‘W.I‘lts
of habeas only "within their respective jurisdiction.' This justifica-
tion was that otherwise a court in Florida, for example, could com-
pel production of a prisoner from as far away as Vermont or from
more distant states. To prevewnt this result, the Court concluded that
a federal district court could grant a writ only to persons physically
within its district.
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The majority in the instant case conclude that the wrong policies
were served by the Ahrens opinion and seek to distinguish that case
from the one here in several ways, none of which I find convincing.
The opinion points out that whereas the petitioners in Ahrens were
challenging a present sentence, the present petitioner is challenging
a future sentence. The opinion then suggests several factors which
might make this difference into a viable distinction.

First, the majority suggest that were the jurisdiction of the
court below in this case denied and if petitioner were therefore rele-
gated to the district court in Georgia, the result would be analogous
to the fear cited in Ahrens that a Florida court might hear the peti-
tion of a man convicted, sentenced, and imprisoned in Vermont.

This suggestion mistakes the import of the Florida-Vermont refer-
ence in Ahrens. The controlling fear there was that a man imprisoned
in one state (Vermont) would have to be transported to another state
(Florida) for trial. To avoid this possibility, Ahrens permitted a
prisoner convicted and sentenced by a federal court in one state to
file for habeas corpus in the federal district court within the state of
his imprisonment. This result was entirely commonplace under
Ahrens, as federal prisoners brought their petitions solely in the dis-
trict where their prisons were located. See United States v. Hayman,
342 U.S. 205, 213-214, 72 S.Ct. 263, 96 L. Ed. 232 (1952).

The majority opinion suggests a second reason for treating the

*instant petitioner differently from those in Ahrens v, Clarck, namely,

that the Court itself has found the Ahrens policies untenable and has
compromised them. However, it is not within the province of a court
of appeals to overrule a Supreme Court precedent because it believes _
the policies served by the precedent to be undesirable or even be- -
cause it suspects that the original case would be overruled by the
Court were the Court to reexamine it. Ahrens v. Clark has not been

" overruled. United States v. Hayman, supra at 220, 72 S.Ct. 263, ex-

pressly pointed out that Ahrens was not overruled by 28 U.S.C. s
2255, nor did Hayman itself overrule Ahrens. Nor do the other cases
cited by the majority undermine Ahrens or raise any doubt that Ah-
rens continues to be the law. Jones v. Cunningham, 371 U.S. 236, 83
S.Ct. 373, 9 L. Ed. 2d 285 (1963), merely reiterates the rule orig-
inally set forth in Ex parte Mitsuye Endo, 323 U.S. 283, 65 S.Ct.
208, 89 L. Ed. 243 (1944), cited and rationalized by Justice Douglas
in the Ahrens majority opinion. Hirota v. MacArthur, 338 U.S. 197,
69 S.Ct. 197, 93 L. Ed. 1902-(1948) which holds that a person not
confined within the physical jurisdiction of any federal district court
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znay nonetheless bring a habeas petition, does not purport to overrule
hrens.

1 Finally, the majority argues that the most convincing rationale
- for Ahrens is that the court best situated to grant the relief a habeas
petitioner seeks should hear the petitioners' case. With deference,
Ahrens does not purport to serve that goal, or if it does, it does so
by holding that the identity of such a court is to be determined by the
place where the petitioner is incarcerated. This final argument of
the majority, once again, does not draw a meaningful distinction be-
tween the petitioner here and the petitioners in Ahrens, but is an at-~
tempt to reweigh the same considerations already weig'hed in that
case and to reach a different result.

In sum, the distinction between the Ahrens case, and our case
where petitioner challenges a state sentence to be served in the
future, is a distinction without a difference. It may be true that, as
the majority assert, petitioner here is ''in custody' of the New York
authorities pursuant to Peyton v. Rowe, 391 U. 8. 54, 88 S.Ct. 1549,
20 L. Ed. 2d 426 (1968),5 but in Ahrens the prisoners were also found
to be "in custody" of the United States Attorney General in Washing-
ton—a fact which did not prevent the denial of habeas corpus jurisdic-
tion to the District of Columbia courts. The fact thal state law and not
ffaderal law underlies the sentence Meadows seeks to set aside makes
!1tt1e difference. The questions of law presented to the federal courts
in a federal habeas corpus procecding are still federal questions. The
pphcy considerations are essentially unchanged: on one hand, it is de-
sirable not to have to transport prisoners to hearings; on the other
hand it is desirable to conduct the trial where witnesses, records
and the original prosecutorial officers are to be found. Ahrens v. ,
Clark resolved these issues conclusively; it is not the business of this
court to overrule the Supreme Court.

In addition to stare decisis, one further argument militates against
the result reached by the majority. 28 U.S.C. §2241(d) (Supp. IV 1969)6

. .
As has been pointed out by the majori i

' ' Jorify, Peyton v. Rowe did not deal with

an interstate detainer. That case only decided that a Virginia prisoner serving

in Virginia the first of consecutive sentences imposed by Virginia courts was in

Virginia's i
e ;erved. custody not only for a sentence being served but also for those yet to

6 .
See footnote 1, supra...
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'provides that a state prisoner confined in a state which contains more

than one federal judicial district may bring his petition for a writ of
habeas corpus to the district having territorial jurisdiction over the

place of his confinement, or, alternatively, in the district having

jurisdiction over the courtroom in which he was convicted. If wewere
to agree with the majority's holding, that the right of transfer exists
between states, we would render meaningless that portion of Section
2241(d) which permits a choice between the district of confinement
and the district of conviction only when both districts are within the
same state. See footnote 2 supra. We should not interpret the law to
render part of an unambiguous statute meaningless, even when the
alternative is to 1urther policies which may be undesirabie poiicies

to perpetuate.

The majority of the Courts of Appeals which have considered
the question before us have resolved it as I would resolve it. In Unit~
ed States ex rel. Van Scoten v. Pennsylvania, 404 F.2d 767 (3 Cir.
1968), appellant, who was '"serving a prison sentence in the New Jer-
sey State Prison at Trenton, New Jersey, imposed by a New Jersey
state court, filed a petition for a writ of habeas corpus in the Eastern
District of Pennsylvania, challenging the validity of a sentence im-
posed upon him by a Pennsylvania state court, the service of which
[was] to commence upon completion of his New Jersey imprisonment. "
Id. at 767. The Third Ciccuit held that the District Court in Pennsyl-

vania . .

"% ¥ * wag without territorial jurisdiction to entertain Van
Scoten's petition and should have dismissed it for that rea-

- son since at the time it was filed Van Scofen was incarce-
rated in a New Jersey jail which is outside the territorial
jurisdiction of the Eastern District of Pennsylvania. As
subsequently developed, it is settled law that a federal
district court is without jurisdiction to issue a habeas
corpus writ if the person detained is not within its terri-
torial jurisdiction when his petition for the writ is filed."
Id. at 768,

The Ninth Circuit in George v. Nelson, 410 F.2d 1179 (9 Cir.),
cert. granted, 396 U.S. 955, 90 S.Ct. 433, 24 L. Ed. 2d 419 (1969)
held that a California prisoner serving a California~-imposed sen-
tence properly challenged the validity of a North Carolina conviction
by bringing his application for the issuance of the habeas writ to the
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"federal district court in California having territorial jurisdiction over

the San Quentin prison in which the prisoner was confined. And in
Ashley v. Washington, 394 F. 2d 125 (9 Cir. 1968) that court arrived
at the result the Third Circuit reached in Van Scoten and held that a
Florida prisoner in Florida custody after a Florida conviction, faced
with a detainer filed by the State of Washington, could not challenge
the Washington conviction upon which the detainer was based, by ap-
plying for the issuance of a habeas corpus writ to a federal district
court in Washington.

On the other hand, in Word v. North Carolina, 406 F.2d 352
(1869) the Fourih Circuit, in banc, considered the applications of
three Virginia prisoners against whom North Carolina detainers had
been filed and who claimed constitutional infirmities in their North
Carolina convictions. Two of the appellant prisoners filed applica-
tions in the District Court for the Eastern District of Virginia, the
court having territorial jurisdiction over them, and one prisoner filed
in the Eastern District of North Carolina, the court having jurisdic-
tion over the attorney general of North Carolina who had filed the de-
tainer. All three applications were dismissed by the district courts
for lack of jurisdiction. Chief Judge Haynsworth, writing for the
Fourth Circuit majority, held that the.dismissal of the applications
filed in Virginia, the state having physical custody of the petitioners,
should be affirmed and the application filed in the demanding state,

~ North Carolina, was properly filed there though the petitioner was

physically present in Virginia.

In the face of this conflict within the circuits I should point. out
that the problems posed by these cases existed within the federal
system until Congress passed the Act in 1948 which has now become
28 U.8.C. §2255. See United States v. Hayman, 342 U.S. 205, 72
S.Ct. 263, 96 L. Ed. 232 (1952).

Pursuant to that section a federal prisoner at the Atlanta
penitentiary may bring his petition attacking the federal sentence
he is serving or a federal sentence consecutively to be served to
the sentencing court, wherever that court may happen to be. By
passing this remedial legislation Congress indicated that post-
conviction review of sentences.is best conducted in the sentencing
court instead of in the court having jurisdiction over the place of
the prisoner's confinement.
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A similar amendment would clear up the problems posed here.
As I have stated above, I would hold that the Northern District of
Georgia had jurisdiction over the Meadows application. I would also
hold that only by judicial legislation in an area where Congress has
effectively legislated in the past can we support a decision that the
Georgia judge properly transferred this case to the Eastern District
of New York, so that jurisdiction in the New York court was created.
I agree with the Third and Ninth Circuits, and with the approach of
the Fourth Circuit's dissenting judge.

Of course it seems to be a hardship upon Meadows and the State
of New York to require that the issues raised by the habeas corpus
petition be adjudicated outside of the boundaries of New York, but
we of the Second Circuit have regularly adjudicated the validity of
out-of -state convictions. See, for example, U.S. ex rel. Turpin v.
Snyder, 183 F.2d 742 (2 Cir. 1950) (A.N. Hand); U.S. ex rel.
Durocher v. LaVallee, 330 F.2d 303 (2 Cir. 1964) (Kaufman, in
banc).

Accordingly, I would hold that this petition filed by Meadows in
the federal district court having jurisdiction of the place of his con-
finement is not only not transferable nnder 28 1. S.C, § 2241(d) to
any federal district court in the State of New York but also is not
transferable under 28 U.S.C. §1404(a) or $1405(a) to the federal
district court in New York having territorial jurisdiction over the
place where he was tried and sentenced.

CASE: George v. Nelson, 410 F.2d 1179 (9th Cir. 1969)
HAMLEY, Circuit Judge:

John Edwafd George, in Custody at California State Prison, San
Quentin, appeals from a district court order denying his application
for a writ of habeas corpus.

On April 27, 1964, George was convicted in a California state
court, on a plea of guilty, of robbery in the first degree and began
serving his sentence of five years to life at San Quentin. On July 20,
1966, George was released to North Carolina authorities to stand

‘trial in that state upon a North Carolina robbery charge. This was

done pursuant to California Penal Code, section 1389 (1963), and
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ﬁorth C'arolina G.S. £§148-89, known as the interstate ""Agreement
on Detainers.”

George was tried in Gaston County, North Carolina, on Febru-
ary 8, 1967, and was convicted on the North Carolina charge. He
was sentenced to imprisonment for from twelve to fiftéen years.
The conviction was thereafter affirmed. State v. George; 271 N.C.
438, 156 S. E. 2d 845.

However, George ¢id not begin service of the North Carolina
sentence. He was returned to San Quentin to complete service of his
Califurnia sentence after which he is tc serve his Morth Carolina
sentence. On April 14, 1967, North Carolina authorities wrote to
San Quentin, placing a detainer on George so that he would in due
course be returned to North Carolina for this purpose:

In his habeas corpus application thereafter filed in the United
States District Court for the Northern District of California, George
did not attack his California conviction, but rather challenged the
North Carolina conviction. He alleged, in effect, that: (1) in the
North Carolina prosecution he was not tried within the period per-
missible under the California and North Carolina detainer statutes,
and the North Carolina court was therefore without jurisdiction,
this constituting a denial of due process; (2) he was denied his con-
stitutional right to a speedy trial in North Carolina; and (3) he was
convicted on test1mony known by North Carolina prosecuting offi-
cials to be per]ured George asserted in his application that he
wanted the validity of the North Carolina conviction determined now
because it, together with the North Carolina detainer, adversely
affects favorable consideration of parole and reduced custodial
classification by California authorities.

On March 1 and 20, 1968 the district court demed the appli-
cation for a writ on the ground that McNally v. Hill, 293 U.S. 131,
55 8.Ct. 24, 79 L. Ed. 238, foreclosed habeas corpus relief on the
North Carolina conviction while George was still in custody under
the prior California judgment. George appealed to this court on
Apr11 3, 1968. .

~George alleged that he presented the first two of these grounds for relief
in his direct appeal in North Carolina. He did not allege in his application that
he presented the perjury ground in any North Carolina state court proceeding.
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“On May 20, 1968; the United States Surreme Court in Peyton v.
Rowe, 391 U.S. 54, 88 S.Ct. 1549, 20 L. Ed. 2d 426, overruled
McNally v. Hill. The Supreme Court held that a prisoner serving
consecutive sentences is "'in custody" under any one of them for
purposes of 28 U.S8.C. §2241(c)(3) (1964), and may in a federal
habeas corpus proceeding thereunder, challenge the constitution-
ality of a sentence scheduled for future service.

George than moved in this court for an order remanding the
cause to the district court for further proceedings in the light of
Peyton v. Rowe. In a supplemental brief thereafter filed George
in effect asserted, as an additional reason why the validity of the
North Carolina conviction should be determined at this time, that
a delay in making this determination will lessen the chance that
substantial justice will be done with regard to the North Carolina
conviction. 2

The California warden oppcsed the motion to r2mand, arguing
that he is not a proper party insofar as George ic *thallenging the
North Carolina conviction, and that an appropriate North Carolina
party is an indispensable party.? The California warden further
argued that the Um,ted States Dlstrict Court for the Northern Dis-

vy

proceeding. We passed consideration of the motion to the hearing

» _ of the appeal on the merits.

In Peyton v. Rowe, the consecutive or successive sentences
were imposed by the same sovereign. Here the first sentence was
imposed against George by a California court, and the second was
imposed by a North Carolina court. However, the rule established
in'Rowe that a federal habeas corpus applicant may attack the va-
lidity of a second sentence without awaiting completion of service

2Greorge thereby invoked the reasons stated in Peyton v. Rowe, 391 U.S.
54, 62,64,88 S.Ct. 1519, 20 L.Ed.2d 426 (the dimming of memories, death
of wﬁ'nesses, and incarceration when entitled to release) why habeas apph—
cants are entitled to attack all outstanding convictions without delay.

3While George named the "Warden, North Carolina State Prison (Name
Unknown)'as a respondent in his amended application in this habeas corpus
proceeding, there is nothing in the record before us to indicate that process
has been served upon the North Carolina warden.
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of the first sentence, applies even though the two sentences were
imposed by different sovereigns. Word v. North Carolina, 4 Cir.,
406 F. 2d 352, 355; United States ex rel. Van Scoten v. Common-
wealth of Pennsylvania, 3 Cir., 404 ¥. 2d 767, 768. ,

This brings us to the question of whether, under the circum-
stances of this case, a habeas proceeding should be entertained in
the district of confinement (California) or in the district of sen-
tencing (North Carolina).

Since George is in state custody in the Northern District of
California, we think that district court has jurisdiction to entertain
the habeas application. Title 28 U. S.C. § 2241(a) provides that writs
of habeas corpus may be granted by the district courts "within their
respective jurisdictions.' In Ahrens v. Clark, 335 U.S. 188, 68
S.Ct. 1443, 92 L. Ed. 1898, the Supreme Court held that this phrase
means the district in which the petitioner is detained or confined when
the petition is filed.% See also, Ashley v. Washington, 9 Cir., 394
F. 2d 125, 126.

It is also our view that, while the challenged judgment is that of
North Carolina, the California warden is a proper respondent. He is
~ the actual custodian of George by reason of the California conviction
and also as agent of the North Carolina warden, as evidenced by the
detainer. If the California warden does not wish to defend the North
Carolina conviction he can ceall upon the authorities of North Carolina
to provide that defense.

In holding that the California district court has jurisdiction,
we have not overlooked the fact that the Fourth Circuit, in Word v.
North Carolina, 4 Cir., 406 F. 2d 352, has reached a contrary re- \
sult. The Word court affirmed the dismissal of two habeas applica- i
tions filed in a Virginia district court by Virginia prischers chal- B
lenging North Carolina convictions. In doing so, however, the Fourth
Circuit did not seem to announce a categorical rule that a district
court in the district of custody could never assume jurisdiction.

4
A§ observed by the Fourth Circuit in Word v, North Carolina, 406 F.2d
352, this rule of Ahrens has been departed from in the case of applicants

rgsideut outside of the United States, and perhaps in certain other exceptional
circumstances.
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Instead, it said ' * * * the latter, where permissible [is] infrequently
preferable."

We recognize that, under the law of the Fourth Circuit, as es-
tablished in the Word decision, a federal district court in North Caro-
lina could have entertained George's application. It was there held
that a North Carolina district [sic] court should not have dismissed,
on jurisdictional grounds, the habeas application of a Virginia pris-
oner who sought to set aside a North Carolina conviction.? But the
problem before us is not whether a district court in North Carolina
could have entertained George's application, but whether the district
court in California, where the application was filed, had jurisdiction.
We do not now pass upon the question of whether the California dis-
frict court may, after this remand, transfer the cause to the North
Carolina district court pursuant to 28 U. S.C. s1404(a) (1964).

It cannot be denied that the entertaining of such proceedings

. in the state of confinement rather than the state where the chal-

lenged conviction was obtained presents practical problems. But,
likewise, a rule requiring the prisoner to seek relief in the latter
state presents practical problems. They are discussed at some
length in the opinions filed in Word v. North Carolina. We do not
see how a dispnsitiou of this appeal can avoid one set of problems
or the other. Perhans new judicially or legislatively-fashioned
techniques are needed to meet these problems, now that Peyton v.
Rowe has assured state prisoners an immediate right to attack
convictions not yet being served. But 3ll that is presented to us at
this time are the questions of California district court jurisdiction
and indispensability of parties.

Reversed and remanded for further proceedings.-

5The rule is to the contrary in the Ninth Circuit. In Ashley v. Washing~
ton, 9 Cir., 394 F.2d 125, the court held that a state prisoner in custody

" under a Florida judgment, faced with a detainer filed by the State of Wash-

b b

ington, could not challenge the Washington couviction upon which the detainer
was based, in a habeas proceeding brought in a Washington district court.
To like effect, see United States ex rel. Van Scoten v. Commonwealth of
Pennsylvania, 3 Cir. y 404 F.2d 767.
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\CASE: Nelson v. George, 399 U.S. 224 (1970)
MR. CHIEF JUSTICE BURGER delivered the opinion of the Court.

We granted the writ in this case to consider whether the respond-
ent, presently confined in California under a state conviction, may

Carolina sentence before beginning to serve that sentence and while
under a detainer filed by North Carolina. Respondent claims the sen-
tence yet to be served in North Carolina is '"consecutive'' under Peyton
v. Rowe, 391 U.S. 54 (1968). However, since his petition challenges
the present effect being given the North Carnlina detainer by the Cali-
fornia authorities, particularly with respect to granting him parole,
we have concluded that as to that claim respondent failed to exhaust
his state remedies and accordingly do not reach the question for which
the writ was granted.

‘ The record discloses that on April 27, 1964, John Edward George
was convicted on a plea of guilty in a California court of first degree
robbery. He began serving his sentence of five years to life at San
Quentin. Following his conviction, detainers were filed in California
by the States of Kansas, Nevada, and North Carolina, on June 4, 10,
and 11, 1964, respectively. .

Exercising his right under Article II (a) of the interstate ""Agree-
.ment on Detainers,' George requested temporary release to stand trial
on the underlying robbery charge pending in North Carolina. Accord-
ingly, on July 20, 1966, he was released to North Carolina authorities
and transported there to stand trial. The North Carolina trial was held,
and on February 8, 1967, George was convicted and sentenced to im-
prisonment from 12 to 15 years. The conviction was thereafter af-
firmed, State v. George, 271 N.C. 438, 156 S. E. 2d 845 (1967).

Following the North Carolina trial George was returned to San
Quentin to complete service of his California sentence. On April 14,
1967, the clerk of the Gaston County Superior Court addressed a let-
ter to the Records Officer at San Quentin advising that George was
"wanted at the termination of his imprisonment there for return to
this jurisdiction to serve the sentence imposed in the Superior Court
of Gaston County, North Carolina.' The Warden of San Quentin
acknowledged the detainer, indicating that it was ""noted in our rec-
ords."
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George then brought a petition for habeas corpus in the United
States District Court for the Northern District of California in which
he sought to attack not his California conviction, for which he was
then incarcerated, but the North Carolina conviction for which the
detainer had been filed. The District Court denied the application by
order dated March 1, 1968, on the ground that McNally v. Hill, 293
U.S. 131 (1934), foreclosed habeas corpus relief on the North Caro-
lina conviction while George was still in custody under_the prior
California judgment.

George filed a petition for rehearing in the District Court in
which he argued that even though actunlly serving time in a California
jail and thus not technically serving his North Carolina sentence,
habeas corpus was not foreclosed since the North Carolina detainer
operated as a form of constructive custody. In support of his conten-
tion he drew upon the language in Arketa v. Wilson, 373 F. 2d 582
(C.A. 9th Cir. 1967), o the effect that the strict rule of McNally v.
Hill had been somewhat eroded by this Court's subsequent decisions
in Ex parte Hull, 312 U.S. 546 (1941), and Jones v. Cunningham,

371 U.S. 236 (1963), and that ... it appears that there are situations
in which the writ can be used to free a petitioner from a certain type
of custody, rather than from all custody.' Arketa v. Wilson, supra,
at 584. George argued that the North Carolina warrant was '"a form of
custody'’ since it affected his custodial classcification and probability
of parocle on his California sentence. On March 20, 1968, the District
Court denied the petition for rehearing and George appealed to the
Court of Appeals, Ninth Circuit. '

Our decision in Peyton v. Rowe intervened. In that case we over-
ruled McNally v. Hill, 293 U. S. 131 (1934), and held that a state pris-
oner serving consecutive sentences in the forum state is "in custody"
under each sentence for purposes of jurisdiction for collateral attack
under 28 U.S.C. §2241(c)(3),4 thus permitting a federal habeas

4
§2241. Power to grant writ.

"(a) Writs of habeas corpus may be granted by the Supreme Court, any
justice thereof, the district courts and any circuit judge within their respective
jurisdictions. The order of a circuit judge shall be entered in the records of
the district court of the district wherein the restraint complained of is had.

"(c) The writ of habeas corpus shall not extend to a prisoner unless—

"(3) He is in custody in violation of the Constitution or laws or
treaties of the United States..."
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corpus.action to test a future state sentence while serving an earlier
sentence. In Peyton v. Rowe the consecutive sentences were imposed
by the forum state, and the sentences were being served in that State's
prison. Unlike the case now before us, in such a single state situation
the challenge to the continuing vitality of Ahrens v. Clark, 335 U. 8.
188 (1948), does not arise. See Word v. North Carolina, 406 F.2d

352 (C.A. 4th Cir. 1969).

As we have noted, having named the warden of San Quentin as
the respondent in his amended petition to the Federal District Court
in California and had his petition refused, George sought rehearing.
In that application George alieged that the California authorities had
imposed upon him a "form of custody' because of the North Carolina
detainer. Specifically, he alleged that the mere presence of the de-
tainer adversely affected the probability of his securing parole and
the degree of security in which he was detained by state authorities.
California denies that the existence of the detainer has any conse-

‘quences affecting his parole potential or custodial status.

51n that case Chief Judge Haynsworth, expressing the views of the ma-
jority of the Court of Appeals for the Fourth Circuit sitting en banc, conclud-
ed that Ahrens v. Clark was a venue decision, and that the physical presence -
f the petitioner within the district was not an invariable requirement if rigid
adherence to the rule would leave one in prison without an effective remedy.
The legislative history of the 1966 amendments to §2241(d) suggests that Con~
gress may have intended to endorse and preserve the territorial role of Ahrens
to the extent that it was not altered by those amendments. See H.E. Rep. No.
1894, 89th Cong., 2d Sess., 1-2 (1966), See also S. Rep. No. 1502, 89th
Cong. 2d Sess. (1966). Those changes were made by Congress, of course,
prior to our decision in Peyton v. Rowe; necessarily Congress could not have
‘had the multistate problem with which we are now confronted in mind. Wheth-
er, in light of the legislative history of §2241(d) and the changed circumstances
brought about by Peyton v. Rowe, the rigor of our Ahrens holding may be re-
considered is an issue upon which we reserve judgment.

However, we note that prisoners under sentence of a federal court are
confronted with no such dilemma since they may bring a challenge at any time
in the sentencing court irrespective of where they may be incarcerated. 28
U.S.C. 52255, It is anomalous that the federal statutory scheme does not
contemplate affording state prisoners that remedy. The obvious, logical and
practical solution is an amendment to §2241 to remedy the shortcoming which
has become apparent following the holding in Peyton v. Rowe. Sound judicial
administration calls for such an amendment.
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.77 Since the Full Faith and Credit Clause does not require that

b 2 sister States enforce a foreign penal judgment, Huntington v. Atrill,

146 U.S. 657 (1892); cf. Milwaukee County v. M. E. White Co., 296
- U.S. 268, 279 (1935), California is free to consider what effect, if
any, it will give to the North Carolina detainer in terms of George's
present '"custody. " 6 Because the petition for rehearing raised pre-
cisely such a challenge to the California ""custody,' a matter which
has not yet been presented to the California courts, we conclude that
- respondent George has not yet exhausted his California remedies.
>1 See Ex parte Royall, 117 U. 8. 241 (1886).

.

] Petitioner insists that the very presence of the North Carolina

¥7 detainer has and will continue to have an adverse impact on Cali-
fornia's consideration of his claim for parole. Therefore, the United

- - States District Court in California should retain jurisdiction of the

. petition for habeas corpus relief pending petitioner's further applica-

> tion to the California courts for whatever relief, if any, may be

-+ available and appropriate if he establishes his claim that North Caro-

-- lina's detainer interferes with relief which might, in the absence of

the detainer, be granted by California. We affirm the judgment of

the Court of Appeals to the extent it finds jurisdiction in the District

Court to consider petitioner's claims with respect to the impact of

- the detainer if petitioner elects to press those claims after he ex-

-~ hausts his remedies in the California courts.

-

-,-::;.- o ” Affirmed.
- MR. JUSTICE BLACKMUN took no part in the consideration or
decision of this case. : .

MR. JUSTICE HARLAN, with whom MR. JUSTICE MARSHALL

joins, concurring.

I join the Court's opinion with the following observations. First,
I do not understand the Court to suggest that petitioner's failure to
exhaust state remedies with respect to his claim that California

6We‘ are not here concerned with the scope of California's ultimate duty,

- imposed by Art. 4,82, cl. 2, of the Constitution, to extradite persons wanted

for trial or execution of sentence in a sister State. We note only that, until

the obligation to extradite matures, the Full Faith and Credit Clause does

not require California to enforce the North Carolina penal judgment in any
way.




is giving a constitutionally impermissible effect to his North Carolina
conviction, rendered it improper for the federal courts to consider his
challenge to the validity of the North Carolina conviction to the extent
that he had exhausted North Carolina remedies with respect thereto.
Second, agreeing with the reasons given by the Court for not reaching
the propriety of the Court of Appeals’ resolution of petitiorier's chal-
lenge to the North Carolina conviction, I would dismiss that part of
the writ as improvidently granted. Third, pending the congressional
action which the Court's opinion envisages, I think it not inappropriate
to leave undisturbed such conflicts as exist between the decision of the
Court of Appeals in the present case and decision in other circuits,
see Word v. Noril Carolina, 406 F.2d 352 (C.A. 4th Cir. 1969); Unit-
ed States ex rel. Van Scoten v. Pennsylvania, 404 F.2d 767 (C.A. 3d
Cir. 1968), respecting the proper treatment of habeas corpus claims
such as those involved in petitioner's challenge in the California courts
to the validity of his North Carolina conviction.

MR. JUSTICE DOUGLAS, dissenting.

This California prisoner is seeking to challenge in federal habeas
corpus the constitutionality of his conviction in Ncrth Carolina, the
sentence for which he must serve when he finishes his California term.
The infirmities of the North Carolina judgment, "which he alleges, re-
late to the absence of a speedy trial and to the kaowing use of perjured
testimony. North Carolina filed a detainer against him in California;
and it is that detainer, not the North Carolina judgment, that the Cou

m*“"‘”‘*uses to avoid decision un the basic issue raised in the petition. The

petition for habeas corpus stated, "It is the North Carolina Supreme
Court decision that is under attack here." The only reference to a de-
tainer made in the petition was to the detainer filed prior to his return
to North Carolina for trial. The reference to the detainer filed after
his North Carolina conviction was made in his petition for rehearing.
The District Court had dismissed the petition before Peyton v. Rowe,
391 U.S. 54, was decided; and in his argument for a rehearing the
prisoner sought to distinguish McNally v. Hill, 293 U.S. 131, which
Peyton v. Rowe overruled, by arguing that his case was different be-
cause the North Carolina detainer was being used to his disadvantage
in California. Both the petition for habeas corpus and the petition for
rehearing were pro se products. Thus the false issue got into the
case.

The Court holds that the challenge of the North Carolina judgment
may not yet be made in California because the prisoner has not yet
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’ showxf under California law whether the existence of the North Caro-

lina detainer can affect or is affecting his parole potential or custodial
status and therefore that he has not exhausted his remedies under 28
U.S.C. §2254.

The remedies with which 28 U.S.C. §22541 are concerned, re-
late to those which would remove the infirmities in the North Carolina
judgment, making unnecessary federal intervention. Plainly, Cali-
fornia can supply no such remedies.

The remedies to which the Court adverts are of a wholly different
character—they concern Colifornia procedures for correcting any im-
proper use in California of North Carolina's judgment. They are wholly
irrelevant to the reasons why we held in Peyton v. Rowe that a state
prisoner serving one sentence may challenge in federal habeas corpus
the constitutionality of a second state sentence scheduled for future
service. We ruled that if prisoners had to wait until the first sentence
was served before the constitutionality of the second could be chal-~
lenged, grave injustices might be done:

"By that time, dimmed memories or the death of wit-
nesses is bount to render it difficult or impossible to secure
crucial testimcny on disputed issues of fact . . . . To name
but a few exarnples [of prejudice resulting from the kind of
delay McNally imposes], factual determinations are often
dispositive of claims of coerced confession . . .: lack of
competency to stand trial . . .; and denial of a fair trial ..
Postponement of the adjudication of such issues for years
can harm both the prisoner and the State and lessens the

- probability that final dispositions of the case will do substan- -
tial justice.™ 391 U.S., at 62.

1"An application for a writ of habeas corpus in behalf of a person in custody
pursuant to the judgment of a State court shall not be granted unless it appears
that the applicant has exhausted the remedies available in the courts of the State,
or that there is either an absence of available State corrective process or the
existence of circumstances rendering such process ineffective to protect the-
rights of the prisoner.

"An applicant shall not be deemed to have exhausted the remedies avail-
able in the courts of the State, within the meaning of this section, if he has the
right under the law of the State to raise, by any available procedure, the gues-
tion presented. " (Italics added.)
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If the prisoner was seeking to escape the rigors of the detainer
filed by North Carolina, the exhaustion of Californisa remedies would
of course be proper. But the gravamen of the petition for habeas
corpus concerned the validity of North Carolina's judgment and that
is "'the question presented" within the meaning of 28 U.S.C. §2254.

. The.Court of Appeals, 410 F. 2d 1179, did not decide that only
California, not North Carolina, could pass on the merits of the peti-

tion, viz., on the validity or invalidity of the North Carolina judgment.

It emphasized that there were practical difficulties whichever forum
were chosen. Id., at 1182. Trying the issues in California would put
a burden on North Caroliua prosecutors and witnesses. TLrying the
issues in North Carolina would entail problems of expense and secur-
ity insofar as the prisoner's appearance there was needed. The fact
that the federal court in California has "jurisdiction, " it ruled, does

not mean that it could not transfer the cause to the federal court in
North Carolina.

. The Court of Appeals left open for the informed discretion of the
District Court the question of how and where the Prisoner may be
hea:rd on the constitutionality of the North Carolina judgment. I would
affirm the Court of Appeals and reserve for another day the question
’}vlvhetper the application could be transferred to North Carolina for

earing. -

CASE: United States ex rel. J ennings v. Penns i
ex rel ‘ . ylvania, 429 F. 2d
522 (3d Cir. 1970) ’

SEITZ, Circuit Judge.

‘ Th%s ig, an appeal from a judgment of the New J ersey district
court dismissing for lack of jurisdiction appellant's pro se habeas

corpus petition in which the State of Pennsylvania is named as re-
spondent.

.

o Appellant's petition fairly shows the following facts. Appellant

1s in a New Jersey prison serving a 7 to 20 year term imposed by a
New Jersey state court. That sentence is not attacked. Shortly after
he co_mmenced serving this sentence in 1963, appellant learned that
th? district attorney of Pike County, Pennsylvania, had lodged a de-
tainer against him. The detainer recited that there ‘was an outstanding
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warrant in Pike County, Pennsylvania, charging him with armed
robbery and carrying a concealed weapon. Appellant almost imme-
diately sought to be brought to trial on the Pennsylvania charges by
invoking the procedures of the Pennsylvania Interstate Agreement
on Detainers.1 -

It appears on this record that appellant made innumerable
efforts over several years to have the Pike County prosecutor dis-
charge his obligation under the statute. Indeed, appellant's efforts
to obtain relief from the Pennsylvania authorities generally consti-
tute a sorry narrative of official inaction or indifference. This is
so whether the matter be considered from the perspective of ap-
pellant’s constitutional right to a speedy trial or from the viewpoint
of the rights afforded him under the provisions of Pennsylvania's
Interstate Agreement on Detainers Act. Neither the prior district
attorney of Pike County, Pennsylvania—Robert J. Kayton—nor the
present one—~Wiliiam C. Gumble—though repeatedly advised of these
proceedings has entered an appearance or filed a brief. Nor has the
Pike County District Attorney come forward with any explanation of
this siocking dereliction of prosecutorial duty, to say nothing of the
lack of courtesy to this court.

The sentiments we have exXpressed are evidenced in a more re-
strained way in the language of the opinion of the district court. How-
ever, the district court ruled that it lacked jurisdiction to grant any
habeas corpus relief because the only respondent, the State of Penn-
sylvania, was not ''present' in the district. Since appellant did not
name his prison custodian as respondent, although he was within the
jurisdiction of the New Jersey district court, and since 28 U.S.C. A,
§ 2243 provides that the rule to show cause why a writ should not is-
sue is to be "directed to the person having custody of the person de-
tained,” we agree that no remedy could have been granted as the

On this record, therefore, we could affirm the action I the
district court. But the facts here alleged concerning the depriva-
tion of the right to a speedy trial, if true, cry out for something
more from a concerned judiciary. This is particularly so because

1Pa. Stat. Ann, tit. 19 §1431. New Jersey has the reciprocal statute.
2A N.J. Stat, Ann. §159A-1. .
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of our view that, despite a contrary implication in the district court

opinion, had appellant's New Jersey custodian been :1ade a respond- -

ent, the New Jersey district court would have had jurisdiction to is-
sue an order to his custodian directing that appellant not be held
subject to the detainer.? We say this because there then would have
been compliance with the prerequisites to the exercisé of habeas
corpus jurisdiction, viz., the prisoner physically present in the
district when the petition or the writ was filed and the custodian
joined and served.3

In the foregoing circumstances we think the proper administra-
tion of justice in tnis pro Se matter dictates that the judgment oi the
district court be vacated and the matter remanded to that court to
afford the appellant a reasonable opportunity to amend his complaint
by naming his prison custodian as a defendant and making service on
him.4 Thereafter, if the district court finds that the appellant has

reasonably exhausted his Pennsylvania state remedies—as the pres-

ent record seems to indicate—and if it finds that the detainer is
premised on Pennsylvania charges which may not be constitutionally
pursued for failure to afford appellant a speedy trial, then it will be
in a position to grant appropriate relief with respect to the detainer.
See Klopfer v. North Carolina, 386 U.S. 213, 87 S.Ct. 988, 18

L. Ed. 2d 1 (1967). -

The judgment of the district court will be vacated and the mat-.
ter remanded for proceedings consistent with this opinion. We com-
mend to the district court the desirability of appointing counsel for
the appellant.

%See Word v. North Carolina, 406 F.2d 352, 357 n. 6 (4th Cir. 1969).

3Compare United States ex rel. Van Scoten v. Commonwealth of Penn-
sylvania, 404 F.2d 767 (3d Cir. 1968).

4Appellan’c should also be given an opportunity to amend his petition, if
he desires, to attack the constitutionality of any consequences which New Jer-
sey imposes solely because of the existence of the detainer. See Nelson v.
George, 399 U.S. 224, 90 S.Ct. 1963, 26 L.Ed.2d 578 (1970). Of course, if
he asserts such an additional claim, that matter must be held in abeyance
pending exhaustion of his rights in the New Jersey courts. Nelson v. George,

supra.
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CASE: Williams v. Pennsylvania, 315 F. Supp. 1261 (W.D. Mo. 1970)

WILLIAM H. BECKER, Chief Judge.

ORDER GRANTING PETITIONER LEAVE TO PROCEED IN FORMA
PAUPERIS AND DISMISSING PETITION FOR HABEAS CORPUS
WITHOUT PREJUDICE

Petitioner, a federal convict confined in the United States Medical
Center for Federal Prisoners at Springfield, Missouri, petitions this
Court for a writ of tederal habeas corpus directing the respondent to
dismiss a charge which it has pending against him and vacate the war-
rant for his arrest and demand for the production of his person which
it has filed with the United States Department of Justice. Petitioner
also requests leave to proceed in forma pauperis. Leave to proceed
in forma pauperis will be granted.

Petitioner states that ""on or about October 5, 1968, '" he was
charged with issuing a worthless check in a Justice of the Peace Court
in Temple, Pennsylvania; that he has never ""been tried on that charge,
and to the best of my knowledge and belief no date has been set for
trial''; that subsequently he was convicted on "another charge' in the
United States District Court for the Southern District of ITowa and was

.sentenced on that conviction on November 28, 1969, to a term of three

years' imprisocnment; that the Commonwealth of Pennsylvania has is-
sued a warrant for his arrest and further ""has lodged, with the United
States Department of Justice, Bureau of Prisons, a warrant or de-
tainer demanding that I be delivered into the custody of the Common-
wealth of Pennsylvania for the execution of the aforesaid warrant of
arrest'; that "[s]aid detainer is adversely affecting my eligibility for
release from Federal custody and is prejudicing me in other respects
relevant to the conditions of my Federal confinement''; that on Febru-
ary 5, 1970, petitioner filed a motion to dismiss or for a speedy trial
in the Justice of the Peace Court in Temple, Pennsylvania; and that
such n:otion is still pending.

Petitioner contends that his right to a speedy trial has been
denied as guaranteed by the Sixth Amendment to the United States
Constitution and the rule of Smith v. Hooey, 393 U.S. 374, 89 S.Ct.
575, 21 L. Ed. 2d 607. Further, petitioner contends that federal
habeas corpus is a proper remedy in this instance citing Smith v.
Hooey, supra; Peyton v. Rowe, 391 U.S. 54, 88 S.Ct. 1549, 20
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" L. Ed. 2d 426; Word v. North Carolina (C. A. 4) 406 F. 2d 352, 354,
Pitts v. North Carolina (C. A. 4) 395 F. 2d 182; and Kane v. Virginia
(C.A. 4) 419 F. 2d 1369. Petitioner quotes the Kane case to the fol-
lowing effect:

"We believe this salutary rule [of enforcing a right to &
speedy trial prior to trial on state charges] should be ap-
plied in federal habeas corpus proceedings when the proof
shows (1) that the prisoner demanded 2 speedy trial, (2)
that the state nevertheless failed to make a diligent effort
to obtain him for trial, and (3) that he has exhausted his
state remedies as required by 28 U.S8.C. §2254 by seeking
dismissal of the charges against him because of the uncon-
stitutional delay. If the prisoner, ha:ing satisfied these
preliminary requirements, then prevails on the merits of
his claimed denial of a speedy trial, the district court
should discharge him from custody under the detainer and
bar prosecution of the charge for which it was filed." 419
F.2d at 1373. '

In Kane, however, as the quoted passage indicates, the doctrine of
need for exhaustion of state remedies was recognized. Further, as-
suming that federal habeas corpus is the correct remedy to enforce
petitioner's right to a speedy trial ultimately, this Court is not the
sorrect one in which to petition initially for such relief. Under the
provisions of Section 2241(a), Title 28, United States Code, this
Court may issue writs of habeas corpus "within [its] * * * juris-
diction * * *,""  This Court has no power, in the absence of excep-
tional circumstances not stated to be present here, to enforce any
writ of habeas corpus against the Commonwealth of, nsylvania,
which is without the territorial jurisdiction of this?’ourt. In Kane,
the district court's dismissal of the petition of the petitioner Perry,
who attacked in the United States District Court for the Western
District of Virginia the ""detainers' of the states of Maryland and
Florida, was upheld on the exhaustion principle. Although relief
from a Maryland detainer was granted to the petitioner Sutherland
by ordering the Virginia district court to require the Warden of

the Virginia penitentiary in Lorton, Virginia, to give no effect to
the detainer, this was done in the presence of the following excep-
tional circumstances rec.ted by the opinion of Kane:

""Sutherland failed to exhaust his siate remedies, as
required by 28 U. S.C. §2254. Because of the omission,
we ordinarily would deny relief. However, the Assistant
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Attorney General of Maryland told us in oral argument
that while the state had not formally withdrawn the de-
tainer, it does not intend to prosecute Sutherland on the
charges for which it was filed. For this reason, the
state does not raise any question of venue or insimpon
further proceedings in its courts.”” 419 F. 2d at 1374.
(Emphasis added. )

Further, the case relied upon by the court in Kane in giving relief
to the petitioner Sutherland, Word v. North Carolina, supra, has
expressly held that, upon the exhaustion of state remedies, the
federal petition for habeas corpus challenging the validity of a
state detainer should preferably be brought in the federal district
court in the demanding state. See 406 F. 2d at 355-356. Some
cases prior to Peyton v. Rowe, supra, speculated in dicta that
""detainers' placed against state prisoners by the federal govern-
ment (or against federal prisoners by a state) might be attacked as
a condition of confinement by a petition for habeas corpus or other
extraordinary process. See, e.g. Blake v. Florida (S.D. Fla.)
272 F. Supp. 557. The possible implication of that speculation is
that the detainer could be attacked in the courts sitting in the state
wherein the petitioner was confined, rather than in the demanding
state. But Peyton v. Rowe, supra, determined that the preferred
method of attack is in the court where the conviction providing the
basis of the "detainer' has been obtained. As explained in Word v.
North Carolina, supra, this conclusion was a '"logical extension"
of the Peyton holding:

""Now it appears, as a logical extension of Peyton v.
Rowe, that when a prisoner is in custody under a de-
tainer, there is opened another divergence between
the district of confinement and a district within the
sentencing state. Should we hold that the writ must be
sought in the district of confinement we would be met
with all of the practical preolems and difficulties
which §2255 solved or avoided with respect to post-
conviction review of federal sentences, save only the
problem of concentration of cases in districts in
which federal penal institutions are located. The rec-
ord of the state trial will be readily available in the
sentencing state; it may not be elsewhere. If an evi-
dentiary hearing is necessary, the state trial judge,
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the prosecuting attorney, defense counsel and other
witnesses will generally be available in the sentencing
state; it may be a practical impossibility to produce
them in the state of detention.'' 406 F. 2d at 356.

The Word t:1se dealt with a conviction which supplied the basis of a
detainer, rather than a pending charge. But the reasoning of the
Word case applies equally well to the problem of the detainer based
upon the pending charge. Further, the Word case noted that issuing
the writ of habeas corpus in the state of detention faced the ''grave
jurisdictional hurdle'" of Section 2241(a), supra, which might be
avoided if the demanding state's Attorney General "voluntarily sub-
mitted to the jurisdiction of the district court in Virginia," as he

did in Kane. In the Word case, a further factor making the federal
court in the demanding state the preferable forum, was that state
remedies must be exhausted in the demanding state, ''not in the
courts of that state in which he is now physically present.” 406 F. 2d
at 356. It is well settled that in cases involving detainers based on
perding charges, the proper state remedies are in the state courts

in which the detainer charge is pending. Vaughn v. Missouri (W.D.
Mo.) 265 F. Supp. 933. Further, in this case, the petitioner seeks
more than the mere order directing the Director of the Medical
anter to disregard the detainer. He seeks the dismissal of the charge
with prejudice and the vacation of the warrant for his arrest based
thereon. Such squarely meets the "jurisdiction hurdle" of Section

- 2241(a) described in Word v. North Carolina, supra. Therefore, when

petitionerfs _state remedies in the courts of Pennsylvania are ex-
hausted within the mganing of 2254, Title 28, United States Code,
he should then petition for habeas corpus in the United States District

Court for the Eastern District of Pennsylvania.

It is unlikely, however, that petitioner's state remedies have
peen exhausted by virtue of the long pendency of his motion to dismiss
in the Justice Court in which he has been charged. State remedies are
not e}fhausted under Section 2254, Title 28, U.S.C., so long as the
question may be presented to the state courts by "any available proce-
dursa." See Fay.v. Noia, 372 U.S. 391, 83 S.Ct. 822, 9 L. Ed. 2d 837.
Relief may be available in the Supreme Court of Pennsylvania to com-~
pel the action of the state trial court on petitioner's motion to dismiss
or for a spgedy trial. To the end of facilitating such petitions for re-
lief by Medical Center prisoners in state supreme courts, this Court
h&s. c_ieveloped a form for such a petition, one of which will be sent to
petitioner with liis copy of this order. ‘
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For the foregoing reasons, it is

Ordered that.the petitioner be, and he is hereby granted leave
to proceed in forma pauperis. It is further

Ordered that the petition herein for habeas corpus be, and it
is hereby, dismissed without prejudice. 1

Latier the entry of this order, Nelson v. George, 399 U.S. 224, 90
S.Ct. 19A2. 26 L.Ed.2d 578, and Brown v, Arkansas (C.A.8) 426 F.2d
677, were published. Nelson v. George, supra, was decided on June 29,
1970. Therein the United States Supreme Court held that a California
state prisoner challenging 2 North Carolina detainer should exhaust state
remedies in the courts of California and that the federal district court of
that state should "retain jurisdiction of the petition for habeas corpus re-
lief pending petitioner's further application to the California courts for
whatever relief, if any, may be available and appropriz.ce if the estab~
lishes his claim that North Carolina's obtainer interfeies with relief (such
as parole considerations) which might, in the absence of the detainer, be
granted by California." 399 U.S. at 229, 90 S.Ct. at 1967, 26 L.Ed. 2d
ai 583. The case dealt with in this opinion was different from Nelson be-
cause in this case Williams did not request any relief relating to conditions
of his confinement, but rather specifically requested the type of relief '
which could only be accorded in the district wherein the charge is pending—
the dismissal of the charge, vacation of the warrant for arrest and vacaticn
of the demand for production of his person filed with the Department of
Justice. :

Brown v. Arkansas, supra, was decided one day prior t6 the issuance
of the opinion in this case but the slip opinion in that case was not received
until May 18, 1970, five days later. In that case, it was held that a federal
district court sitting in Arkansas did not have personal jurisdiction of a
petitioner seeking to challenge an Arkansas conviction enhancing a sentence
currently being served under a Texas conviction. The Court concluded that,
"wlhile we are generally persuaded by the reasoning in Word, "' (426 F.2d
678) it would not be applied in that case because '"Brown does not allege that
he is in any way subject to present or future detention by Arkansas authori-
ties. "' Again, however, the case differs from this case, in which Williams
is the subject of a Pennsylvania detainer. Attention is also invited to the
fact that, in Brown, the petitioner had already served his Arkansas sen-

tence.
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CASE: United States ex rel. Pitcher v. Pennsylvania, 314 F. Supp. 1329
(E.D. Pa. 1970) N

JOSEPH S. LORD, III, District Judge.

Relator seeks the writ of habeas corpus on Bills of Indictment
Nos. 216 and 217, Delaware County, June Sessions 1968, because the
Commonwealth has failed to provide him with a speedy trial. When he
filed this petition ne was incarcerated in the Indiana State Prison
serving a sentence imposed for burglary. The Commonwealth of
Pennsylvania lodged a detainer with his custodian in Indiana per-
taining to the charges here at issue, and relator alleges that the
Commonwealth has not made a 'diligent, good faith effort'" to bring
him to trial within the meaning of Smith v. Hooey, 393 U.S. 374,
89 S.Ct. 575 21 L.Ed. 2d 607 (1969). Relator sought the writ in the
United States District Court for the Northern District of Indiana
but his petition was dismissed for lack of jurisdiction. Unfortu-
nately for relator, we are obliged to do the same under the decision
in United States ex rel. Van Scoten v. Commonwealth of Pennsylvania,
404 T.2d 767 (C.A. 3, 1968). While we are not very impressed with
the merits of relator's claim, the obvious dilemma prisoners in his
position face now that Peyton v. Rowe, 391 U.S. 54, 88 S.Ct. 1549, 20
L.Ed. 24 426 (1968), permits attacks on detainers can not be ignored.
The Ninth Circuit Court of Appeals agrees with this Circuit that
jurisdiction lies in the district of the prisoner's confinement, but
has not yet passed on the corollary question whether jurisdiction
lies in the sentencing state. George v. Nelson, 410 F.2d 1179, 1181~
1182 (C.A. 9, 1969), aff'd, 398 U.S. 224, 90 S.Ct. 1963, 26 L.Ed. 2d
578 1970)., The Fourth Circuit has held that a prisoner seeking to
attack ao out—-of-state detainer should file the writ in the district
court having jurisdiction over the state authorvities issuing the
detainer, even though his présent custodian is beyond the territerial
jurisdiction of that distriet court. Word v. North Carolina, 406 F.2d
352 (C.A. 4, 1969). As the case before us illustrates, uniformity must
be achieved if the Great Writ is not to be frustrated by inter-Circuit
squabbles over jurisdictional interpretations of the "in custcdy”
requirements of 28 U.S.C.A. § 2241 (c) (3).

Since this Circuit has so recently considered the issue, and since
the Supreme Court does not appear disposed to resolve the inter-Circuit
conflict, Nelson v. George 399 U.S. 224, 228 n. 5, 90 S.Ct. 1963, 1966,
26 F.Ed. 24 578 (1970), there is no probable cause for appeal.

The writ will be denied for lack of territorial jurisdiction.

It is so ordered.
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" CHAPTER 4. SYNTHESIS

"Criminal Detainers in a Nutshell” — David B. Wexler

and Robert A. Hershey. 7 Criminal Law Bulletin 753 (1971).
© Copyright by Warren, Gorham and Lamont, Inc.,.

Boston. Reprinted by Permission.

I.

As has been carefully documented elsewhere,l a prison inmate
with a detainer? filed against him because of outstanding charges
in another jurisdiction may suffer several disabilities, ranging from
mandatory maximum-security classification to exclusion from voca-
tional rehabilitation programs and even to possible ineligibility for
parole,3 To make matters worse, the filing of a detainer by a law
enforcement agency by no means reflects a considered professional
judgment that prosecution is warranted. Often, detainers are filed
routinely, and the actual exercise of prosecutive discretion is de-
ferred until the prosecutor is notified by the incarcerating institu-
tion of the inmate's impending release. And sometimes detainers

1E. G., Shelton, "Unconstitutional Uncertainty: A Study of the Use of De-
tainers, ' 1 Prospectvs 119 )1968) (hereinafter cited as Shelton) {empirical
examination of the detainer system); Note, 'Detainers and the Correctional
Process, "' 1966 Wash. U.1.Q. 417. See also Jacob & Sharma, 'Justice After
Trial: Prisoners' Need for Legal Services in the Criminal-Correctional Pro-
cess, " 18 Kan. L. Rev. 493,578,579 n. 518 (1970) (hereinafter cited as
Jacob & Sharma) (citing relevant sources).

ZA detainer is simply a request, grounded in notions of comity, that the
detaining institution notify the law enforcement authorities in the demanding
state when the inmate's release date draws near. Upon notification, the de-
manding state will presumably have an ample opportunity to set in motion its
extradition machinery should it decide definitely to prosecute the prisoner at
the expiration of his term.

3Much of the differential treatment accorded detainer prisoners is as-
sumedly attributable to their being perceived as exceptional escape risks. For
that reason, they are ordinarily disallowed from participating in work or re-
habilitation programs conducted beyond the prison walls. They may also be
excluded from vocational programs held within the walls on the theory that
they will not be "job ready"—but instead will probably be serving time elser
where—~upon their release from confinement.
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"+, are seemingly filed solely for their nuisance or harassment value.4

In any case, of all the detainers filed, which affect from 12 to 30 per-

cent of the prison population,® it is estimated that less than half ...
are exercised of even filed with any intention of being exercised.'6

Finally, those detainers which are eventually exercised often raise

serious speedy-trial questions.

Mot surprisingly, the custodial and psychological consequences
wrought by the detainer system have bred a considerable amount of
legal activity, occasionally taking the form of a ""broadside at the
entire detainer system, contending it amounts to cruel and unusual
punishment and a deprivation of due process,"? but more usually
focusing cn the speedy-trial issue.® While the former approach has
met with the expected reluctance of courts to meddie in internal
prison affairs,? the speedy-trial approach has generally met with
favor, both at the Supreme Court level, where a coavict's right to a
speedy trial has been firmly recognized,10 and at the level of many
state legislatures, which have significantly tackled the speedy-trial
and detainer problems by enacting the Agreement on Detainers,11

4 . '
sa2 Shelton, note 1 supra, at 120. Seé also Jacob & Sharma, note 1 supra, at

9]

Shelton, note 1 supra, at 120,

Id. ‘

Lawrence v. Blackwell, 298 F. Supp. 708, 714 (N.'D. Ga. 1969).
Smith v. Hooey, 393 U.S. 374 (1969).

9
Lawrence v. Blackwell, 298 F. Supp. 708 (N.D. Ga. 1969). The reluc-
tance has, of course, diminished considerably in recent years, Turner, '"Es-
tab}ishing the Rule of Law in Prisons: A Manual for Prisoners’ Rights Litiga-
gation. " 23 Stan. L. Rev. 473 (1971), but is still very much alive, E.g., Sos-
tre v. McGinnis, 442 F,2d 178 (2d Cir. 1971). ,

10, .
Smith v. Hooey, 393 U.S. 374 (1969): Comment. "The Convict's Right to

a Speedy Trial, " 61 J. Crim. L.C. & P.S. 352 (1970). S ickev
Florida, 398 U.S. 30 (1970). (1970). See also Dickey v.

0 ~J »

' ‘ C.ouncil of State Governments, Agreement on Detainers (1958) (herein-
after cited as Agreement). The text of the Agreement appears in the ABA

Project on Minimum Standards for Criminal Justice, St i
t2 s ar 8
Speedy Trial 50 (1968). dards Relating to
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" 'legisldtion allowing for the rapid resolution of outstanding charges
when both the demanding and detaining states are partly to the
Agreement.l2

Despite the advances, the detainer-speedy trial area remains
riddled with uncertainty and with procedural as well as conceptual
confusion. Though the legal literature is now beginning to provide
guidance to persons engaged in prison inmate legal assistance,
the intricacies of seeking relief from detainers and from their un-~
derlying charges have apparently not commanded any attention. The
lack of coverage is deplorable because this particular field of law,
which is as conceptually complex as any lawyer is likely to encoun-
ter during his career, must typically be practiced by inmates pro
se,14 by jailhouse 1awyers,15 or at best, by law students gaining
clinical experience in inmate legal assistance programs.16 Accord-
ingly, this article is written as a guide to all those plagued by the
law of detainers.

12For-rules regarding the disposition of intrastatz detainers, local leg-
islation must of course be studied. For a paxrtial list of pertinent state stat-
utes, see Comment, ""The Convict's Right to a Speedy Trial.'" 61 J. Crim.
L.C. &P.S. 352,357 n. 56 (1970), See also State v. Brooks, 479 P, 2d 893
(Kan. 1971). See generaily Note, '""Convicts—The Right to a Speedy Trial
and the New Detainer Statutes.' 18 Rutgers L. Rev. 828 (1964).

13E. g., Turner, "Establishing the Rule of Law in Prisons: A Manual
for Prisoners' Rights Litigation, " 23 Stan. L. Rev. 473 (1971); Wexler &
Silverman. "Representing Prison Inmates: A Primer on an Emerging Di-
mension of Poverty Law Practice, ' 11 Ariz. L. Rev. 385 (1969). See also
Wexler, ""Counseling Convicts: The Lawyer’s Role in Uncovering Legitimate
Claims, " 11 Ariz. L. Rev. 629 (1969).

147 arsen, "'A Prisoner Looks at Writ-Writing, " 56 Calif. L. Rev. 343
(1968). ~

15Wexler, "The Jailhouse Lawyer as a Paraprofessional: Problems

and Prospects, ' 7 Crim. I. Bull. 139 (1971).

16Jacolo & Sharma, "Justice After Trial: Prisoners' Need for Legal
Services in the Criminal-Correctional Process,' 18 Kan. L. Rev. 495
(1970).
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Until recently, a prisoner faced with a detainer and an outstand-
ing criminal charge from another jurisdiction had no recognized right
to a speedy disposition of that charge, the underlying rationale being
that the demanding jurisdiction had no coercive legal'power to compel
the confining state to surrender the prisoner for purposes of trial.

In 1969, however, Mr. Justice Stewart, speaking for the Court in
Smith v. Hooey,17 repudiated that rationale as being grounded in
mechanistic notions of sovereign power rather than in practical con-
siderations of interjurisdictional comity. Stewart, in other words,
found the abscnce of coercive power irrelevant in light of an ongoing
system where confining states, without the force of legal compulsion,
would in most cases readily surrender temporary custody of an in-
mate to a demanding state. At the least, then, the demanding state
should be expected to attempt to secure custody of a prisoner who is
desirous of obtaining a speedy trial. Accordingly, the Smith v. Hooey
Court, invoking Sixth Amendment speedy-trial principles, held that
"upon the petitioner's demand, [the demanding state] had a constitu-
tional duty to make 2 diligent, good faith effort to bring him before
the [appropriate] court for trial.'18

While Smith v. Hooey clearly broke the ice, it left many ques-
tions—including basic ones—unanswered. Since the petitioner Smith
had in fact demanded a speedy trial, for example, the crucial ques-
tion whether a demand is necessary to trigger the speedy-trial right
in a detainer context technically remains unresolved, though most
lower courts have interpreted Smith as necessitating a demand.19

17393 U.5. 374 (1969).

1814, at 383.

19
E.g., Pope v. Ferguson, 445 S.W. 2d 950 (Tex. 1969). ¢ . i

337 U.S. 997 (1970). But see Coleman v, United étates.-»F.)Z,df,rtS gililrf.di
Rep. 2483 (D.C. Cir 1971) (demand unnecessary, at least where no showing .
that defendant was advised of his right to speedy trial and of his right to de-
mand j;he same). See also Second Circuit Rules Regarding Prompt 2]:')isposition
9f C.rlminal Cases, Rule 8 (Jan. 5, 1971), 8 Crim. L. Rep. 2251, totally re-
jectl.ng the demand rule. For a further discussion of the demand doctrine, see
Justice Brennan's concurring opinion in Dickey v. Florida, 398 U.S. 30 :9,9
gSgS). ’I‘het trf%iltiogal den}and rule is thoroughly explored—and criticizéd-—-

mment, e Convict's Right to a Speedy Trial, " i g
D5, 355 250-pos or0) g peedy Trial, " 61 J. Crim. L.C. &
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Furthef, the Smith Court was purposefully éhqbiguohs concerning the
appropriate remedy for a state's failure to make a good faith effort.

to secure an out-of-state prisoner’s presence for an early trial. In-

stead of explicitly ordering the charges dismissed, the Court simply

remanded the case ""for further proceedings not inconsistent with

this opinion. " 20

If the right to a speedy disposition of charges is pursued through
the Agreement on Detainers rather than through Sixth Amendment
channels, many of the cryptic questions left unsettled by Smith are
converted by the Agreement into black-letter law. The Agreement
now adopted by thirty-seven states as well as by the District of Co-
luinbia and tie [ederal government,”~ explicitiy requires that a speedy-
trial demand be made both on the prosecuting official and on the appro-
priate court,22 and requires that if the prisoner is not brought to trial

20393 1.5, 374,383 (1969). The Court thus left unclear whether the charges
should be dismissed without some sort of showing of prejudice. On the prejudice
requirement generally, see Dickey v. Florida, 398 U.S. 30, 39 (Brennan, J.,
concurring}: Comment: "The Convict's Right to a Speedy Trial, ' 61 J. Crim.
L.C. & P.S. 352, 363~365 (1970).

Other points unresolved by Smith include the question of at what point in
time the right to speedy trial begins. Dickey, supra, (Brennan, J. concurring):
Ashore v. State, 19 Ohio St. 2d 181, 249 N.E.2d 919 (1969) (Smith comes into
play even when the detainer is based upon an arrest warrant rather than an
indictment), and whether a constitutional remedy lies against a jurisdiction
which refuses to release an inmate to stand trial in another jurisdiction. May
v. Georgia, 409 F.2d 203 (5th Cir. 1969), suggesting that such a refusal might
contravene the speedy-trial provision of the Sixth Amendment): Note, "Extend-
ing the Smith v. Hooey Duty to the Holding Jurisdiction. ' 23 L. Mc.Rev. 201
(1971). Litigation has also revolved around whether the Smith rule teaches
probation-revocation hearings. See e.g., Fariss v. Tipps, 463 S.W.2d 176
(Tex...1971) (split decision holding that Smith extends to probation-revocation

. proceedings). For & further discussion of questions leff open by Smith, see

Jacob & Sharma, note 1 supra, at 585 n. 555.

21According to the Council of State Governments (36 West 44th Street, New
York, New York 10036), which maintains an updated list of jurisdictoins that
have become party to the Agreement, the following states were signatoreis as
of June 1971; Arizona, Arkansas, California, Colorado, Connecticut, Delaware,
Hawaii, Idaho, Iowa, Kansas, Maine, Maryland, Massachusetts, New Hersey,
New Mexico, New York, North Carolina, North Dakota, Ohio, Oregon, Pennsyl-
vania, South Carolina, Tennessee, Utah, Vermont, Virginia, Washington, West
Virginia, Wisconsin, Wyoming.

22Agreement. Art IIT (a).
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within 180 days of his demand,23 “'the appropriate court of the jurig-
diction where the indictment, information or complaint has been pend-
ing shall enter an order dismissing the same with prejudice, and any
detainer based thereon shall cease to be of any force or effect.24 Tech-
nically, the advantages of the Agreement's explicit procedures and
remedies? are available to an inmate only when his confining state and
the demanding state are both party to the Compact,26 though there is
some sentiment that, after Smith v. Hooey, a party state ought to apply
the Agreement's provisions to detainers lodged by that state against
prisoners in other jurisdictions, regardless of whether the other juris-
dictions are signatories to the Agreement. 27

II1.

“ Assuming that, under the Sixth Amendment or the Agreement, an

Inmate can receive a speedy trial if he desires one, the next inquiry is
whether he in fact wants a rapid disposition of his case. Most inmates,
of course, desire dismissal of the charges and the detainer, but many

are not truly anxious to defend a fresh case. In numerous instances,

23
For good cause shown in open court, and in the i
. L , presence of the prisoner
or his counsel, the 180-day period can be extended. Id., See State v. L?ppolis,

(ngé\g){f 354, 262 A.2d 203 (1970), rev'g 107 N.J. Supez. 137, 258, A.2d 705

24
Agreement, Art. III (c).

25A1though the Agreement has been widely applauded, it has been criticized
s ¢ _ s criticize
for n.ot‘ going far ianough in protecting the speedy-trial right. For example, its
growsmns come into play only when a detajner has been filed, thus leavinrir the
oor open to prosecutive circumvention by last-minute filing of detainers "a

2

practice which has apparently been documented
Shelton, note I supra, at 128-129. by at least one commentator.

26
Agreement, Arts, I, III(a).

27 '
Commonwealth v. Ditzler, 217 Pa. Supér. 105, 266 A, 2d 789 (1970
] . . » A . s . : ) )
:(L%17s§fnt1ng opinion). Cf. Kane v. Virginia, 419 F.2d 1369, ‘1374 n. 10 (4th Cir.
"[Tlhe Attorney General of South Carolina has appli i
terstate Agreement on Detainers to all states regarg€gézdo§h3v}?;tlég¥ ?Ifeth%g;
adopt§d the_ :Agreement. If a state which has filed a detainer acainst a Sguth
garoln}a prisoner does not :zu’:tempt to obtain the prisoner for Erial within 180
ays after his request, the jailer must strike the detainer from the prisoner's
};ecords and return it to the sender, Mem. Att'y Gen., March 6, 1968. "
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~ dismissal by the prosecutor is a viable'alternative, but such a conse-

quence is dependent on a number of factors: the seriousness of the
outstanding charge, the nature and length of the current conviction
and sentence, the inmate's behavior in prison (and whether any re-
sponsible prison officials will join in his request for dismissal), the
distance of the detainer-filing state from the place of confinement,
and the attendant expense involved in transporting the inmate and
armed guards to and from the place of trial.28

If dismissal seems unlikely, several considerations should be
analyzed in determining whether to press for a speedy trial. First of
all, the inmate ought to be concerned with whether the time spent in
his out-of-state trial will be credited against his present sentence.
The better rule, which encourages the early disposition of detainers
and does not penalize an inmate for asserting his right to a speedy
trial, requires sentence credit. That is the view taken by the Agree-
ment on Detainers29 and by a well-reasoned judicial decision directly

on point.30

With respect to the earning of "good time'" credits during the
period of temporary out-of-state custody, the Agreement provides
simply that '""good time shall be earned by the prisoner only if, and
to the extent that, the law and practice of the jurisdiction which im-
posed the ssutence may allow.''31 The good-time question was
recently faced squarely by the Supreme Court of Arizona in Walsh
v. State ex rel. Eyman,32 which specified that an inmate being tried
on a foreign charge ought to earn "ordinary" good-time credits during

2S'I‘he transportation factor is a substantial one. Ordinarily, if an inmate's
speedy-trial request is to be honored, two deputies will go from the demanding
state to the confining state to assume custody of the prisoner, will return him
to the demanding state for trial, will return him after trial to the confining
state, and then themselves return home. In addition, they must return once
again to the confining state, at the expiration of the inmate's sentence there,
to transport the prisoner to a penal institution in the demanding state. See also
Jacob & Sharma, note 1 supra, at 518 n. 527.

nggreement, Art, V().

3()Walsh v. State ex rel. Eyman, 104 Ariz. 202, 450 P.2d 392 (1969).
31 pgreement, Art. V(f).

32104 Ariz. 202, 450 P.2d 392 (1969).
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the trial period, but, since he will not be performing assignments of
trust during that time span, he should not be accorded "industrial" or
"trusty' time credits—which are in some states substantial—while he
is out-of-state. '

,\\K\, —

But perhaps the most important consideration in determining
whether to seek a speedy trial on an out-of-state charge is the like-
lihood, if convicted, of receiving a sentence to run concurrently with
the sentence presently being served. Though Michigan has held that,
in the absence of statutory authority to the contrary, a Michigan sen-
tence must be made qto run concurrently with a prior sentence from a
foreign jurisdiciion ™~ most states permit but do not require their
sentences to run concurrently with sentences of other states,34 thus
leaving the matter to the discretion of the sentencing court. In Okla-
homa, by contrast, if appears that a sentence imposed by that state
must run consecutively to a sentence previously imposed by a foreign
jurisdiction.35

In federal sentencing matters, unless the court specifies that the
federal sentence is to run concurrently with a prior state sentence,
the federal sentence runs only from the date upon which the defendant
is received in a federal correctional institution.36 Furthermore, a

3310 re Carey, 372 Mich. 378, 126 N.W. 2d 727 (1964). Cf. Baromich v.
State, 249 N.E.2d 30 (Ind. 1969) (apparently similar rule, though legislation

has authorized consecutive sentencing for certain specified offenses).

%E.G. State v. Rhodes, 104 Ariz. 451, 454 P.2d 993 (1969). Several

state rules are noted in 24B C.J.S. "Criminal Law'" § 1994, 1996(b) (1962).
See also Annot., 7 A.L.R.2d 1410 (1958).

%gx parte Adams, 93 Okla. Crim. 95, 225 P.2d 385 (1950). Accord,
Bearden v. State, 392 P.2d 55 (Okla. Crim. 1964). Seemingly, the only pos- ¢
sible means of avoiding a consecutive sentence in Oklahoma is through the sus- :
pension of the impossible, execution of the Oklahoma sentence, but that of
course is usally discretionary with the sentencing court and, in fact, is
statutorily unavailable upon one's third or subsequent felony conviction, 22
Okla. Stat. Ann.§991a (West Supp. 1970-1971). See also 22 Okla. Stat. Ann.
991C (West Supp. 1970-1971) (deferred-judgment procedure).

36
18 U.8.C.A.83568 (1969). Blackshear v. United States, 434 F. 2d 58
(5th Cir. 1970).
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federal court recommendation that a federal sentence run concur-
rently with a state sentence then being served by a defendant in a
state prison may be treated as mere surplusage and may be disre-
garded by the Attorney General (Federal Bureau of Prisons), who has
the absolute right37 to designate where the federal sentence shall be
served.38 Therefore, for a federal sentence to run concurrently
with an existing state sentence. One would need both a federal court
recommendation of concurrency and an Attorney General designation
that the federal sentence be served at the specified state prison.
Ordinarily, however, the Attorney General will accept a federal court
recommendation.39

Iv.

If an inmate decides to press for a speedy trial, he will often,
particularly in non-Agreement jurisdictions, have to follow a pro-
cedurally perplexing route. Chronologically, the usual first step is .
to request the prosecutor to dismiss the charges, buttressed if possi-
ble by evidence of recent good behavior and letters of support from
prison personnel. If dismissal is not forthcoming, an explicit de-
mand 40 for a speedy trial should then be made on the prosecutor,
though some jurisdictions require such a demancd. to be lodged with the
trial court having jurisdiction over the offznse or with both the prose-

cutor and the court.4l Until the Supreme Court speaks definitively on

3718 U.S.C.A. 4082 (1969).

38United States v. Herb, 436 F.2d 566 (6th Cir. 1971): Hash v. Henderson.
385 F.2d 475 (8th Cir. 1967) (citing numerous cases in accord): Hamilton v.
Salter, 361 F.2d 579 (4th Cir. 1966).

39

41 F.R.D. 494, 505 (1966). (Mr. Barkin is Legal Counsel to the Bureau of
Prisons.) :

4OState v. Titherington, 477 P.2d 589 (Nev. 1970) (request for dismissal
not equivalént to a demand for speedy trial). :

41The Agreement on Detainers requires that the inmate cause to be de-
livered "to the prosecuting officer and the appropriate court of the prosecuting
officer's jurisdiction written notice of the place of his imprisonment and his
request for a final disposition to be made of the indictment, information or
complaint. " Art. Ili(a). Actually, the Agreement expects the warden to notify
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" “the federal constitutional demand requirement and its contours, ir-

‘mates and attorneys must be careful to preserve their speedy-trial
clainig by conforming to the intricacies and idosyneracies of local
law.

If the prosecutor does not respond43 or does not provide the
requested relief, and if the inmate does not wish simply to wait for
a possible future trial to raise his speedy-trial objection,4¢ a motion
should typically be filed in the trial court45 of the demanding juris-

the prisoner of any detainer and of the prisoner's right to request a speedy
trial, and expects the prisoner desiring a speedy trial to serve the appro-
priate written notice and reguest for final disposiiion upon the warden, who is
in turn charged with communicating with the prosecutor and trial court. Art.
II(b) and (c). If the warden should not live up to his responsibilities under the
A greement, it may fall upon the inmate or his legal advisor to take the ap-
propriate action in satisfying the Agreements' demand requirements. Cf. State
v. Davis, 2 Wash. App. 380. 467 P.2d § 75 (1970) (demand on prosecutor in-
sufficient; must demand speedy trial in court having jurisdiction over offense).

42E.G‘r. Pope v. Ferguson, 445 S.W.2d 950, 956 (Tex. 1969), cert.
denied, 397 U.S. 997 (1970) ("The [Texas] Court of Criminal Appeals has also
indicated that a defendant cannot successfully complain of the failure to give
him a speedy trial in the absence of an application to (the Supreme Court of
Texas) for a writ of mandamus to compel a trial of his case'’): State v. Davis,
2 Wash. app. 380, 467 P.2d 875 (1970) (demand on prosecutor insufficient;
must demand speedy frial in court having jurisdiction over offense). These
convoluted damand procedures are especially troubling when applied to a
situdtion of a convict imprisoned in a foreign jurisdiction.

’ 43Prosecu‘cor*s ofren fail to acknowledge or to respond to inmate speedy-~

trial requests. See United States ex rel. Jennings v. Pennsylvania, 429 F.2d
522 (3d Cir. 1970) (judicial chastisement of prosecutors for inactionj.

%Dickey v. Florida, 398 U.S. 30 (1970). The speedy~trial objection can
only be raised at trial, however, if the defendant has preserved his speedy-
" trial by previously complying with whatever demand requirements are man-
.. dated by local law.
45'When the detainer and outstanding charge is based merely on a com-
plaint and warrant rather than on an indictment or information, some com-
plications, can arise because jurisdiction has technically not yet vested in

" . the felony trial court, but seemingly remains in the magistrate court. See

Jacob & Sharman, note I supra, at 586 n. 556. The Agreement on Detainers
appears to be ambiguous with respect to the appropriate court of filing com-
plaint-warrant situations. Compare Art. IIT (a) with Art. V(c).
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‘(‘iiction 'requesting, alternatively, a speedy irial —perhaps via writ of
habeas corpus ad prosequendum#® —or dismissal of the charges. 47
If relief is denied, the appellate process can be invoked,48 and in

4GSee. e.g., Wilson v. District Court, 471 P.2d 939 (Okla. Crim. 1970):
Thompson v. Stephens Co., 450 P.2d 853 (Okla. Crim. 1969). See also State
v. Davis, 2 Wash. App. 380, 467 P.2d 875 (1970). Sometimes, the writ of
habeas corpus ad prosequendum is filed in the appellate court. In re Collins,
269 A.2d 544 (R.1. 1970). With respect to federal prisoners with state detainers,
the Agreement can often be invoked, since the federal government and thirty-
seven states are partv to it. Tn situations where the Agreement is inoperative,
"the normal procedure under which production is effected is pursuant to a writ
and prosequendum from the state court. Almost invariably, the United States
has complied with such writs and extended its cooperation to the state author-
ities. The Bureau of Prisons informs us that removals are normally made by
United States marshals, with expenses borne by the state authorities. In some
instances, to mitigate the cost to a state, the Bureau of Prisons has removed
an inmate to a federal facility close to the site of prosecution.” Smith v. Hooey,
393 U.S. 374, 381 n. 13 (1969). See 18 U.S.C.A. 4085 (1969). For a discus-
sion of state prisoner remedies against outstanding federal charges and de-
tainers, see note 83 infra. -

7In some instances, after a speedy-trial demand upon a prosecutor has
been made and long ignored, it may be possible to allege those facts and to
move the trial court solely to dismiss the charges, rather than to move for
dismissal simply as an alternative to receiving a speedy trial. But such a

. route could only be followed in a jurisdiction not requiring a formal speedy~-

trial demand to be made on a judicial tribunal.

Under the Agreement, if a demand for final disposition has been made
upon the prosecutor and the court and if the inmate has not been brought to
trial within the specified time period, a motion should be made in the trial
court for dismissal of the charges with prejudice. Art, V(c), Under the Agree~
ment, incidentally, a demand for a final disposition on any one outstanding
charges that happen to be outstanding in the particular state. Art. I1(d). The
demand also constitutes a waiver of extradition. Art. IlI{e). Note, however,
that if one's speedy~trial claim is pursued under the Sixth Amendment rather
than under the Agreement, an inmate may not have to waive his right to
oppose extradition in order to preserve his constitutional right to a speedy
trial. Thompson v. State, 482 P. 2d 627 (Okla. Crim. 1971). On extradition
generally, see Jacob & Sharma, note I supra. at 530, 563.

*8But see Commonwealth v. Sutton, 214 Pa. Super. 148, 251, A.2d 660
(1969) (appeal from lower court denial of motion to dismiss, based on Sixth
Amendment and Agreement on Detainers, quashed as interlocutory).
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‘some jurisdictions, lower court inaction4® or adverse action50 can
be challenged by a writ of mandamus seeking the demanded dismissal
or a speedy trial.?1 The entire question of appropriate procedure in
state court is, of course, a matter of local law which must be checked

. carefully prior to taking any action.

W

If relief is not obtained within the state system, aftention must.
then be directed toward the problems of federal court relief and
where to seek it. Though thas question of seeking such federal court
constitutional relief will presumably be most important in non-Agree-
ment instances, Sixth Amendment federal court action may well be
necessary even in situations where the Agreement is technically
applicable, for, as all too many prisoners have learned from bitter
experience, legitimate inmate demands for speedy trials are often
ignored by state prosecutors 52 and ignored,53 denied,5¢ or

4QSee, e.g., Rudisill v. District Court, 453 P.2d 598 (Colo. 1969),
cert. denied. 395 U.S. 925 (1969) (lower court held in aheyance defendant’s
motion to dismiss for violation of speedy~trial right; mandamus granted to
compel lower court action); People ex rel. Mathes v. Carter, 43 IIl. 2d 248,
262 N, E.2d 543 (1969) (mandamus issued to compel trial court to set hearin

on motion to dismiss for want of speedy trial). "

05¢e, e.g., Thompson v. State, 482 P.2d 627 (Okla. Crim. 1971)
(mandamus issued to compel trial court, which had previously denied defend-
ant's motion, to dismiss charges on speedy~trial grounds).

51588 Smith v. Hooey, 393 U.S. 374 (1969). See also Dickey v. Circuit
Court 200 So.. 2d 521 (Fla. 1967) (specifying in detail the requirements of that
state for seeking mandamus relief, including the necessary allegations and
the proper party respondent). But see Pope v. Ferguson, 445 S.W. 2d 950
(Tex. 1969), cert. denied, 397 U.S. 997 (1970) (mandamus to compel dis-
missal unavailable under local law),

52E;G. , United States ex rel. Jennings v. Pennsylvania, 429 F.2d 522

(3d Cir. 1970). .
93E.g., People ex rel. Mathes v. Carter, 43 T1l. 2d 248, 252 N.E. 543

$(1969).

54C0mmonweal1:h v. Sutton, 214 Pa. Super. 148, 251 A, 2d 660 (1969).
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‘brusquely treated55 by state courts, whether ér not the Ag ‘ '
is literally operative. ' ¢ Agreement

V.

Perhaps the leading decision dealing with federal court relief in
the pretrial detainer context is the Fourth Circuit case of Kane v.
Virginia.56 In Kane, which was actually a consolidated appeal of
several similar cases, the Fourth Circuit was faced with certain im-
portant questions not reached by the Smith v. Hooey Court.

The Kane petitioners, all under detainer and facing outstanding
state criminal charges, sought federal habeas corpus relief from the
detainers and charges on Sixth Amendment speedy-trial grounds.
Recognizing that "federal habeas corpus relief is not ordinarily
available to a state prisoner before trial,""57 the Kane court never-
theless carved out a narrow exception to the general rule because of
'_'the peculiar nature of the right to a speedy-trial. . . .'s8 Accord-
ingly, Kane held that "when the proof shows (1) that the prisoner de-
mapc}ed a speedy trial, (2) that the state nevertheless failed to make
a diligent effort to obtain him for trial, and (3) that he has exhausted
h.1§ state remedies as required by 28 U.S.C. §2254 by seeking dis-
missal of the charges against him because of unconstitutional delay, '
and "if the prisoner, having satisfied these preliminary requiremerits
then prevails upon the merits of his claimed denial of a speedy triai, ,

55
. Thompspn v. State, 482 P.2d 627, 628 (Okla. Crim. 1971) (""The dis-
trict cc.m.rt denied the motion in an order dated October 13, 1969, noting that
the petitioner was not in attendance although he had been notified. Petitioner

was not represented by counsel and there is no indication how etiti
to make himself available, "), perttioner was

%0419 F.24 1369 (4th Cir. 1970).

‘ Ic.i. at 1372. The ordinary judicial disinclination to accord pretrial
rel.lef via fede:_ral habeas corpus is in conformity with the pertinent statute
which technically empowers federal courts to grant habeas relief to state p,ris-
oners only when the prisoners are "in custody pursuant to the judgment of a

Statesgourt .« . ." (Emphasis supplied.) 28 U.S.C.A. § 2254 (1971).
419 F.2d at 1372.

57
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" the district court should discharge him from custody under the

detainer and bar prosecution of the charges for which it was filed." 99

Though the Kane court was willing, under appropriate circum-
stances, to go so far as to bar a state prosecution for noncompliance
with the Sixth Amendment, some other courts have been less bold in
fashioning relief for violations of Smith v. Hooey. Instead of fore-
closing prosecution, more timid courts, such as the Eastern District
of New York in Caruth v. Mackell,60 have simply granted relief in
the form of an order requiring correctional officials to ""hold for
naught” the demanding state's detainer. and hence to relieve the in-
mate of any disabilities that might flow from the detainer. To a large
extent, whether a habeas court will grant bold Kane~type relief or
whether it will feel constrained to issue a milder Caruth-type order
may depend, as will be demonstrated later, 61 upon whether the de-
manding state or the prison warden is the actual party respondent.
And whether an inmate with a detainer can sue the demanding state
rather than his warden in turn depends upon the resolution of compli-
cated issues of habeas corpus jurisdiction and venue, to which we
now turn. :

VL -

An inmate confined in State X with a detainer from State Y
because of an outstanding charge or conviction may seek, aiter ex-
hausting state remedies,b2 to challenge the outstanding charge or
conviction on federal habeas corpus. Such an inmate is at once
confronted with the question whether to file in the federal district
in the district of confinement or in the district from which the

5914, at 1373 (citations omitted)

60See 7 Crim. L. Rep. 2414 (E.D.N.Y., July 15, 1970). See also United
States ex rel. Jennings v. Pennsylvania. 429 F.2d 522 (3d Cir. 1970); Law-
rence v. Blackwell, 298 F. Supp. 708 (N.D. Ga. 1969).

S;See discussion accompanying notes 92-98 infra.
On the exhaustion requirement in federal habeas corpus, see '"Develop~
ments in the Law—Federal Habeas Corpus, " 83 Harv., L. Rev. 1038, 1093~
1103 (1970) (herein-after cited as Developments).
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detainer emanates. The question is a relatively new one, brought to
a head.in 1968 by the Supreme Court holding in Peyton v. Rowe, 63
which for the first.time permitted a prison inmate to challenge a
future restraint.

Until Rowe, sentences to be served in the future—and, by impli-
cation, outstanding charges to be prosecuted in the future—were
deemed premature for habeas review; under the prematurity doctrine
of McNally v. Hill,64 only challenges to present confinement were
deemed appropriate for habeas review, and thus the question of the
proper district court in which to challenge a future out-of-state re-
straint was never reached. Bul with the overturning of McNally and
the demise of the prematurity doctrine, the issue was suddenly thrust
to the surface.

In resolving the novel question brought to light by Rowe, the
courts have had to struggle with the 1943 Supreme Court case of
Ahrens v. Clark,65 a much-criticized66 decision holding that a
habeas court can statutorily grant relief only when the petitioner is
confined within the territorial jurisdiction of the district court. 67
Since Rowe, several courts have grappled with the applicability of
Ahrens to the situtation of inmates facing out-of-state detainers. 68
Some courts, faithful to Ahrens, have held that hebeas relief must
be sought in the district of confinement.69 Gthers, principally the

83301 U.s. 54 (1968).
64

293 U.S. 131 (1954).

65335 1. 5. 188 (1948).

66
E.G., Developments, note 62, supra, at 1162.

67 . :
Ahrens involved z wartime habeas petition field in the district court of
the District of Columbia by 120 Germans held pending deportation at Ellis

Island, New York.

68
Though many of those cases have for some reason arisen in the context

o.f parole detainers and detainers based upon subsequent out~of-state convic-
tions, their reasoning is fully applicable to the situation of detainers based

upon outstanding criminal charges.
39
E.G., United States ex rel. Van Scoten v. Penns i ;
(3a Cie. 1868 msylvania, 404 F. 2d 767
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Fourth Circuit in Word v. North Carolina,?? 1limiting Ahrens to its
facts and exempting from its reach the issue of out-of-state detainers
representing future restraints, have held that, with rare exceptions,
habeas petitions in detainer situations should be filed in the appro-
priate district of the demanding state. Still other courts have held
jurisdiction in the confining and demanding districts to be concurrent,
but, because the demanding jurisdiction, which is close to needed
witnesses and records, will frequently be the preferred one for con-
ducting litigation, those courts recognize the propriety of the confin-
ing district transferring the case to the demanding district.71

704.-06 F.2d 352 (4th Cir. 1969) (en bane).

71United States ex rel. Meadows v. New York, 426 F.2d 1176 (2d Cir.
1970). But see George v. Nelson, 410 F.2d 1179 (8th Cir. 1969), aff'd on other
grounds, 399 U.S. 224 (1970) (holding the district of confinement to be the
proper place of filing, but leaving open the question of the propriety of the con-
fining court transferring the case to the demanding district). Probably the
richest doctrinal and policy discussion of the competing considerations is pro-
vided by Meadows, a split decision of the Second Circuit. Meadows, while on
parole from a New York state conviction, was convicted of a federal offense
and sentenced to a term in the federal penitentiary in Atlanta, Georgia. When
New York, desirous rf revoking Meadows' parole because of his misconduet,

“lodged a parcle deta.ner against him, he sought to challenge the constitutional-

ity of his New York conviction, first in the New York courts and then by a
habeas corpus petition in a federal district court in Georgia. The district court
in Georgia transierred the peition to the Eastern District of New York (the dis-

~trict in which Meadows' New York trial took place), which in turn dismissed

the case for want of jurisdiction. On appeal to the Second Circuit the majority,
reading Ahrens as inapplicable to challenges of future restraints, concluded
that the Eastern District of New York did properly have jurisdiction. The
Meadows majority concluded, too, that since habeas corpus is essentially a

.civil action, the district court in Georgia was authorized to transfer the case

to the Eastern District of New York pursuant to 28 U.S.C. A. § 1404(a)—the
basic civil venue provision permitting transfers of civil cases, for reasons of
convenience, to any other district where the action might originally have been
brought. Dissenting, Judge Waterman found Ahrens'! authority relatively unim-
paired, and concluded that Meadows could only sue in a Georgia federal district
court. The dissent also found the general venue provisions of Section 1404(a)
inapplicable to habeas corpus proceedings. In Judge Waterman's view, change
of venue in habeas actions is statutorily limited by 28 U,S.C.A.§ 2241(d)
(1971), a provision regarding intrastate transfers of habeas corpus actions in
states having more than one federal judicial district. That provision, which
slightly relaxed Ahrens by recognizing concurrent jurisdiction in the district
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~ Against the backdrop of badly split circuits, the Supreme Court,
presumably to bring harmony to the area, granted certiorari in a
pertinent case from the Ninth Circuit,72 and in due course rendered
a decision in Nelson v. George.? As will be seen however, the

Supreme Court's last-minute reluctance to resolve the question has
actually worked to rekindle the confusion.

While he was serving a sentence in a California state prison, a
. North Carolina detainer, based on an outstanding robbery charge,
was lodged against petitioner George. Invoking the Agreement on De-
tainers, George was sent temporarily to North Carolina for trial,
where he was convicted and given a sentence to run consecutively to
that imposed by California. George was then returned to California to
serve out the remainder of his sentence, and North Carolina placed a
new detainer on George to insure his return at the completion of his
California term. Having unsuccessfully appealed his North Carolina
conviction in that state's highest court, George collaterally attacked
its constitutionality by filing a habeas corpus action in the Northern
District of California. Since his district court petition was filed prior
to Peyton v. Rowe, 74 the district court denied George's petition on
McNally v. Hill /® prematurity grounds. But George, determined to
avoid McNally's reach, filed a petition for rehearing in the district
court. In the rehearing petition, he alleged that he was not attacking
a purely future North Carolina restraint, but that North Carolina's
detainer, which purportedly operated to increase his California ;

of custody and in the district of sentencing so long as both districts are in the
same state, was read by Judge Waterman as reaffirming Ahrens—and pro-
hibiting transfers—when the confinement and sentenc ing districts are located
in separate states. The majority, however, noting that Section 2241(d) was
enacted prior to Rowe, held that that section should limit transfers only when
an inmate challenges his present confinement, rather than when he lodges a

- habeas attack against a future restraint. Meadows is ably discussed in Com-

ment, "Towards a Solution of the Jurisdictional Problem in Multi-State Federal

Habeas Corpus Actions Challenging Future Restraints, "' 1970 Utah L. Rev.
625 (1970).

2 .
7 George v. Nelson, 410 F.2d 1179 (9th Cir. 1969), aff'd on other
grounds, 399 U.S. 224 (1970).

™399 U. 5. 224 (1970).

™391 U.5. 54 (1968).

75293 U.S. 131 (1934).
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custodial classification and to decrease his chancgs for _ nia
parole, constituted a present form of custody subject to immediate
habeas corpus challenge.

Upon the denial of his petition for rehearing, George appealed to
the Ninth Circuit. By the time the case reached that court, th(?
Supreme Court's opinion in Rowe had been anng)unced. Accor@mg}y,
George asked the court of appeals to remand his case fqr a district
court determination on the merits. George's Ijequest raised the
question whether the district court in the confinement st'ate.woul.d
have jurisdiction in habeas corpus to consider the const1tut19t§1a11ty of
the North Caroiina conviction. Relying on Ahrens v. Clgcrk,.‘ the
Ninth Circuit found jurisdiction to lie in the Nort‘hern District of
California.”? The court of appeals was not terribly concerned that -
the North Carolina authorities were beyond the reach of the Calﬁgrma
district court; in its view, grounded in notions of agency‘,‘ the Cali- ’
fornia warden constituted a sufficient party respondent. '"He [the Cali-
fornia warden] is the actual custodian of George by reason of the
California conviction and also as agent of the North Carolina warden,
as evidenced by the detainer." 78

At the Supreme Court level, Chief Justice B.urger,. s.peakmgjfor
the Court, unexpectedly refused to conside_r tbe j‘LLI‘J‘.SdICtIO]‘IB:I ques-
tion and the continuing vitality of Ahrens. %n.szead, 1nterp1\*'et1ng B
George's case, from his district court petl‘tlor} for .rehea};nag-, ab-n!l—
volving principally 2 challenge to the constitutionality gf Va.a;iormg.__s
treatment of prisoners under detainer, rather than as involving a

- T8 335 .5, 188 (1948).
410 F.2d 1179 (9th Cir. 1969), aff'd on other grounds, 399 U.S. 224

(1870).

78 i ! i i den does not
Id. at 1181, The court continued, '"If the California war ne

wish to defend the North Carolina conviction he can call upon the authorities of
North Carolina to provide thet defense. ' Id. The court closed its opinion by
noting that, under the anti-Ahrens Fourth Circuit rule of Word v.. North Cali(c)l—
lina, 406 F.2d 352 (4th Cir. (1969), the diStI‘iCt court in North Ca?oh‘na woul
also have had jurisdiction over George's claim had he chosep to file in that
court. The George court noted, but not pass upon, the question Wheth.er ﬂ']e
California district court could, on remand, transfer the cage to the district
court in North Carolina under 28 U.S.C.A. § 1404(a) (1962).

Ea)
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challenge to the North Carolina conviction per se, The Nelsorn v
George? Court held that George had not exhausted his California
sta.te remedies with respect to his claim. Accordingly, the Court
affirmed the judgment of the Ninth Circuit only '"to theJextent it finds
[pabea's corpus] jurisdiction in the District Court to consider peti-
tioner's claims with respect to the impact of the detainer if petition-
er c-?lects to press those claims after he exhausts his remedies in the
California courts.”80 Because of its digsposition of the case, the
Court did not reexamine Ahrens, but in a footnote,81 it stroflgly
recommen.ded that Congress amend the pertinent statute82 to permit
habea}s petitioners challencing future restraints to file for relief in
the district court of the demanding or sentencing jurisdiction 85

79
399 U.8. 224 (1970).
8014, at 230.
Slld. at 228 n, 5,
82
28U.S.C.A. 3 2241(a) (1971). The Court's reluctance to reconsider

and to overrule Ahrens was a ain i
Seamans. o1y rens (1971)g. apparent in the later case of Schlanger v,

83
The Court recvgmzed that federal prisoners, by statute having long
H D 5

‘%eesn gezm;tt;d -i{*; f:'Lct required—to file in the sentenc ing district. 28
le;lgzad. if; : 255 (*9«]:). Moreover, now that future restraints can be chal-
s ems possible for a state prisoner to attack a federal detainer,
b

;gggagsiflé.state detainers via habeag corpus. See Kane v. Virginia, 419 F 2d
standin he 5:;a119c71§);££ :;iti é)rihsoner facifng a detainer because of ’am out—-'
g fe . _ » however, first consider invokij
ment, which will definitely apply i i i of the miney Eree-
, pply if he iz confined in one of th i
party states. Arguably, in fact, the feder 5 & momipven
bly, . ral government, as a memj i
may be legally required to accord prisoners from all states the bengfeii étfst?}ii’

2255 speaks of seeking relief f "
peal : rom a “sentence, " the peculiar
znglfliy;lt;;q c;la}m may be sufficient to convince a Seéotion 2255111?51?13 ?:g ara t
Dot m - Sleeédjustt gsl Kane expres§ed a willingness to grant pretrial ha%)eag
et & 1? < y~tria -context gleSplte the habeas statute's technical require-
coaeprata g éas}31 agpéx;:;f(t be in custody pursuant to the "judgment" ofqa 1st‘ix‘ce
ot V.S L. ALE 2254(a) (1971). In any event, since it i w
that Section 2255 motions are identical to habeas corpus alct}csnlléoxigleilesgé%?d

103

i

] t

—a judicial invitation apparently not yet accepted by the legislature.84

What George has resolved, in other words, is simply that federal
habeas corpus is available, after exhaustion of confining state reme-
dies, to level constitutional challenges against the detainer system on

to the nature of cognizable constitutional claims. Developments, note 62 supra,
at 1062-1066, the existence of pretrial Sixth Amendment habeas relief in
Kane should call for the similar availability of such relief under Section 2255.
In addition to the above procedures, an inmate deprived ot a federal

speedy trial might, under the Administrative Procedure Act, 5 U.S.C.A. § 701~
706 (1967), seek judicial review of the Department of Justice's allegedly un-
constitutional action, id. § 702, and might ask the court to compel the govern-
ment to accord the defendant an immediate trial or to dismiss the outstanding
charges. Id. § 706. There is some question, however, whether the A. P A,
provides an independent jurisdictional base, though the irend is to hold that it
does. See, e.g., Delaware v. Penn Central, 323 F. Supp. 487 (D. Del, 1971)
(discussing numerous cases). Finally, the Mandamus Act of 1962, 28 U.S.C.A.
§ 1361 (Supp. 1971), might provide appropriate relief, either as an independ-
grant of jurisdiction or combined with another jurisdictional statute. Byse &
Fiocsa, "Section 1361 of the Mandamus and Venue Act of 1962 and 'Nonstatu-
tory' Judicial Review of Federal Administrative Action, " 81 Harv. L. Rev.

308 (1967). Conceivably, since federal criminal laws may "arise under' the
commerce power of Congress, 28 U.S.C.A. 1337 (1962) may also support

.. federal court jurisdiction. But cf. Bivens v. Six Unknown Named Narcotic

Agents, 21 3, Ct. 1299 (1971). Note, however, that thc standard civil rights
action, 42 U.S.C.A. § 1983, in conjunction with the jurisdictional provisions
of 28 U.S.C.A. § 1343, can never be emploved to attack a federal detainer or
charge, for that statute may only be invoked fo redress illegal state depriva-
tions of constitutional rights. On Section 1983, see notes 106-107 infra and

accompanying text.

8'l.l.P,erhaLps the task will be left to the Judicial Conference's advisory

committee on criminal rules, which has been asked to draft procedural ruleg

for habeas corpus proceedings. Developments, note 62 supra, at 1158,
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its face or as applied.85 As cases subsequent86 to George clearly
demonstrate, however, the decision is of no assistance to a lawyer or
inmate trying to decide where to file a challenge against a future out-
of-state sentence or a challenge to dismiss an out-of-state charge on
speedy-trial grounds. Presumably, George has simply perpetuated
the split in circuits,87 leaving in its wake four or so differing inter-

pretations of Ahrens88

F3 i

85That is also the interpretation given George by the Third Circuit in
United States ex rel. Jemnings v. Pennsylvania, 429 F2.d 522, 523 n. 4 (3d
Cir. 1970). Theoreticallv. such challenges—grounded in due nrocess, equal
protection, or cruel and unusual punishment theory—could take the form of
attacks against the detainer system in general, or as applied to a particular
inmate (e.g., a constitutional challenge against prison authorities, solely
because of the detainer, treating as a maximum security risk a prisoner fac-
ing a reckless driving charge). The writ of habeas corpus to review certain
prison conditions had been relatively common even before George. See
Developments, note 62 supra, at 1079-1087. Many consider Civil Rights Act
of 1871, 42 U.S.C.A. § 1933 (1970), to be a viable alternative cause of action
{'""Bvery person who, under color of any statute, ordinance, regulation, cus-
tom, or usage of any State or Territory, subjects, or causes to be subjected
any citizen of the United States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injurcd in an action at law,
suit in equity or other proper proceeding for redress.'). E.g., Note,
"Prisoners' Rights Under Section 1983, " 57 Geo. L.J. 1272 (1969). Indeed,
considering that exhausiion of state remedies is not a prerequisite to Section
1983 relief, that remedy may sometimes be preferable to habeas corpus.
Note, "42 U.S.C.A. Section 1983: An Emerging Vehicle of Post-Conviction
Relief for State Prisoners," 22 U. Fla. L. Rev. 596, 606-607 (1970). Where
habeas and Section 1983 relief overlap, however, courts seem unwilling to
permit the use of the latter to circumvent the exhaustion requirements of the
former. E.g., Sostre v. McGinnis, 442 F.2d 178, 182, 204 n. 50 (2d Cir.
1971) (en banc). See Developments, note 62 supra, at 1087 n. 72. Section 1983
can also sometimes provide discovery advantages unavailable in habeas corpus
proceedings. Turner, "Establishing the Rule of Law in Prisons: A Manual
for Prisoners' Rights Litigation, " 23 Stan. L. Rev. 472, 504~507 {1971).

86E‘g. , United States ex rel. Jennings v. Pennsylvania 429 F.2d 522 (3d
Cir. 1970); Williams v. Pennsylvania, 315 F. Supp. 1261 (W.D. Mo. 1970);
United States ex rel. Pitcher v. Pennsylvania, 314 F. Supp. 1329 (E.D. Pa.
1970).

8'—{The remaining conflict among the circuits was explicitly recognized in
Justice Harlan's concurring opinion in George. See 399 U.8. at 230.

88(1) Only the district of confinement has jurisdiction. United States ex
rel. Van Scoten v. Pennsylvania, 404 F.2d 767 (3d Cir. 1968), (2) With
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 Nevertheless, for an inmate undetr detainer who dasserts a viola-
tion of his Sixth Amendment speedy-trial rights and seeks simply to -
quash the detainer— rather than to quash the charges—the road

exceptions, only the demanding or sentencing district has jui‘isdiction. Word v.
North Sarolina, 406 F.2d 352 (4th Cir. 1969) (en banc). (3) Jurisdiction in the
two districts is concurrent, but the demanding or sentencing jurisdiction is
preferred. United States ex rel. Meadows v. New York, 426 F.2d 1176 (2d
Cir. 1970). (4) Jurisdiction lies in the district of confinement, but if the de~-
manding jurisdiction follows a Word-type approach, transfer of the case to
that district mav be apnronriate. Georee v. Nelson, 410 F.2d 1179 (9th Cir.
1969) (question of transfer acknowledged but not resolved), aff'd on other
grounds, 399 U.S. 224 (1970). Conversely, under George and Ashley v. Wash-~
ington, 394 F.2d 125 (9th Cir. 1968), tiie Ninth Circuit would disallow transfer
from any out-of-state jurisdiction to a district within the Ninth Circuit.

The Supreme Court's failure to clarify the choice-of-forum problem
greatly manifests the need to select the proper habeas court, if one is avail-
able, in order to avoid dismissal of an application for want of jurisdiction. To
this end, it is necessary to examine closely the case law of each particular
federal circuit. In that regard, the following circuit-by-circuit compilation
may be helpful. Note, however, that many of these cases are pre-Rowe inter-
pretations of Ahrens, and may be open to reexamination in light of Rowe,

District of Columbia: Hudson v. Hardv, 424 F.2d 854, 856 n. 5 (D.C.
Cir. 1970); Ginyard v. Clemmer, 357 F.2u 291 (D.C. Cir. 1966); Taylox v.
United States Bd. of Parole, 194 F.2d 882 (D.C. Cir. 1952); Johnson v. Mat-
thews, 182 ¥'.2d 677 \D.C. Cir. 1950); Wilson v. Rodgers, 274 F. Supp. 39

(D.D.C. 1967).

First Circuit (Mzine, Massachusetts, New Hampshire, Puerto Rico,
BRhode Island); Duncan v. State, 295 F.2d 528 (1st Cir. 1961).

Second Circuit (Connecticut, New York, Vermont): United States ex rel.
Meadows v. New York, 426 F.2d 1176 (2d Cir. 1970),

Third Circuit (Delaware, New Jersey, Pennsylvania, Virgin Islands):
United States ex rel. Van Scoten v. Pennsylvania, 404 F.2d 767 (3d Cir. 1968).

Fourth Circuit (Maryland, North Carolina, South Carolina, Virginia, West
Virginia): Word v. North Carolina, 406 F.2d 352 (4¢th Cir. 1969) (en banc).

Fifth Circuit (Alabama, Canal Zone, Florida, Georgia, Louisiana, Mis-
sisaippi, Texas): Theriault v. Mississippi, 433 F.2d 990 (5th Cir. 1970);
Rodgers v. Louisiana, 418 F.2d 237 (5th Cir. 1969); Varallo v. Ohio, 312 F.
Supp. 45 (E.D. Tex. 1970). But see Allen v. United States, 327 F.2d 58 (5th
Cir. 1964).

Sixth Circuit (Kentucky, Michigan, Ohio, Tennessee): Hart v. Ohio Bu-
reau of Probation and Parole, 290 F.2d 550 (6th Cir. 1961).

Seventh Circuit (Illinois, Indiana, Wisconsin): United States ex rel. Quinn
v. Hunter, 162 T.2d 644 (7th Cir. 1947); United States ex rel. Harrington v.
Schlotfeldt, 136 F.2d 935 (7th Cir. 1943); United States ex rel. Circella v.
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remains clear. As the cases make clear,89 such an inmate can bring
a habeas action in the district of confinement, naming his warden as
respondent, so long a2s he has already made an appropriate demand
for a speedy trial and exhausted his remedies in the courts of the de-
manding state. 9 Since such an action is directed squarely against
one's warden, it lacks multistate dimensions and is unaffected by the
split in circuits regarding jurisdiction in multistate habeas matters.

Neelly, 115 F. Supp. 615 (N.D. IIl. 1953). Cf. Ahrens v. Clark, 335
U.S. 188, 190 (1948),

Eighth Circuit (Arkansas, Towa, Minnesota, Missouri, Nebraska, North
Dakota, South Dakota): Brown v. Arkansas, 426 F.2d 677 (8th Cir. 1970).

Ninth Circuit (Alaska, Arizona, California, Guam, Hawaii, Idaho, Mon-
tana, Nevada, Oregon, Washington): George v. Nelson, 410 F.2d 1179 (9th Cir.
1969), aff'd on other grounds, 399 U.S. 224 (1970).

Tenth Circuit (Colorado, Kansssg, New Mexico, Oklahoma, Utah, Wyom-
ing); Ellinson v. United States, 263 F.2d 395 (10th Cir. 1959) (questionable
after Rowe); Howard v. District Attorney, 246 F. Supp. 68 (D. Colo. 1965).

89E.g. . United States ex rel. Jennings v. Pennsylvania, 429 F.2d 522
(3d Cir. 1970); Word v. North Carolina, 406 F.2d 353, 357 n. 6 (4th Cir.
1969) (en banc); Caruth v. Mackell, 7 Crim. I, Rep. 2414 (E.D.N.Y., July
15, 1970).

90One exhaustion, compare Caruth v. Mackell, 7 Crim. L. Rep. 2414
(E.D.N.Y., July 15, 1970), with Kane v. Virginia, 419 F.2d 1369 (4th Cir.
1970), and Williams v. Pennsylvania, 315 F. Supp. 1261 (W.D. Mo. 1970).
Both Kane and Williams hold that exhaustion in a speedy-trial context should
entail seeking even appellate court relief in the demanding state. Caruth, on
the other hand, held the exhaustion requirement met when an indigent prisoner
simply made repeated speedy trial requests to the demanding state prosecu-
tor, and never sought judicial relief before filing in federal court. If Caruth
can be squared with Williams and Kane, it is only because the requested relief
in Williams and Kane was outright dismissal of the charges, whereas the relief
afforded by the Caruth court was simply an order to "hold for naught'' the de-
manding state's detainer. Cf. Lawrence v. Blackwell, 298 F. Supp. 708 (N.D.
Ga. 1969) (action can be brought in federal court by a federal priscner to be

relieved of the burdens of a state detainer, so long as a demand has been

made for a speedy trial and has not been acted upon by the state; no require- .
ment of exhausting state judicial remedies). Following Lawrence the Northern
District of Georgia issued a memorandum setting forth the procedures that
should be followed by Atlanta Penitentiary federal prisoners seeking relief
from the burdens of state detainers. The memorandum, reproduced in full in
Jacob & Sharma, note 1 supra. at 587 n. 558, requires the inmates to demand
a speedy trial and then to wait a reasonable time—"at least 180 days or such
lesser time as a state by law may provide for speedy trial"—before petiticning
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" Indeed, even the Word91 decision, the leading exponent of the view

that habeas jurisdiction in multistate matters lies in the demanding
or sentencing district, seems to recognize the propriety of suing
one's warden in the district of confinement, provided the only relief
requested in quashing the effects of the detainer rather than quashing
the charge or conviction underlying the detainer.92

When relief is sought against the underlying charge or conviction
itself, however, the considerations are far more complex. In the
context of a speedy-trial denial, we have seen that the Fourth Circuit
in Kane v. Virginia®3 expressed a willingness. under appropriate
conditions, to grant bold relief in the form of an order barring a
state prosecution. It is important to recognize, however, as other
courts have,94 that Kane was decided by a circuit which has held
that ""the federal petition for habeas corpus challenging the validity of
a state detainer should preferably be brought in-the federal district
court in the demanding state.' 95 In Kane, in other words, a bold
order of outright dismissal would presumably be issued in a setting

where the demanding state is at least an actual party to the litigation.

Understandably, then, where habeas relief is sought in the dis-
trict of confinement—where the demanding state cannot without its
consen’ be made a party to the litigation—many courts have been
reluctant to go so far as to order foreign state charges dismissed.96
Indeed, as Word has noted, such relief could be accomplished—and

the federal court in the district of confinement to set aside the detainer. State
prisoners may also consider a civil rights action under 42 U.S. CA 1983
(1970) as an alt®rnative to habeas corpus in seeking to quash a detainer. Qn
Section 1983 actions—and whether they can alleviate the need for exhaustion—
see note 85 supra and references cited.

9@ord v. North-Carolina, 406 F.2d 352 (4th Cir. 1969) (en banc).
924, at 357 n. 6.

93419 F. 2d 1369 (4th Cir. 1970).

‘94Williams v. ‘Pennsylvania, 315 F. Supp. 1261 (W.D. Mo. 197.0).

9514, at 1263.

961(1. But’cf. George v. Nelson, 410 F.2d 1179 (9th Cir. 1969), aff'd on
other grounds, 399 U.S. 224 (1970).
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“"the demanding state bound directly or by collateral estoppel—'only on ‘ : S

the theory that the [confining state's] warden was indeed [the demand-
ing state's] custodian and that a valid, in personam judgment against’
him would bind his [demanding state] superiors and successors in
subsequent proceedings brought in {the demanding state].'"97 Rather
than proceed under such a contrived agency theory, however, a dis-
trict court in the confining state would probably, if possible, transfer
the case to an appropriate district court in the demanding state.98

Generally, 99 then, an inmate seeking not only to avoid the effects
of the detainer, but also to set aside the underlying charge or convic-
tion, is probably well advised, after exhausting his demanding state
remedies,100 to file for federal habeas corpus in the approp;iate
demanding state district court. The rub, however, is that such a
course of action is only open if the demanding state happens to fail
within a circuit following a Word-type "demanding district'" approach
to habeas jurisdiction. If it does not, a petition filed in the demanding
Flistrict will be dismissed for want of jurisdiction. Should the demand-
ing district not follow Word, the inmate may still be able to be granted
broad dismissal-type relief if he files in his district of confinement
provided that that district happens to accept, as does the Ninth Cir-,
cuit, 101 the "agency' approach to multistate habeas matters.

But some prisoners may not be so fortunate as to have their de-
rpa.ndmg state fal]l within a Word-type circuit or to have their con-
fining state fall within an agency-approach circuit. The most drastic

97
98Word v. North Carolina, 406 F.2d 352, 358 n. 6 (4th Cir. 1969) (en banc).
Id.
99 . :
ot For a more complete discussion, see text accompaying notes 115-117
ra. ’
100

E.g. ,'Kane v. Virginia, 419 F.2d 1369 (4th Cir. 1970); williams v.
Pen.nsylve}ma, 315 F. Supp. 1261 (W.D. Mo. 1970). See also United States ex
rel. Jennings v. Pennsylvania, 429 ¥, 2d 522 (3rd Cir, 1970). For a further

discussion of the contours of the exhaustion requirement, see note 90 supra.

101
George v. Nelson, 410 F.2d 1179 (9th Cir. 1969), aff'd on other

grounds, 399 U.S. 224 (1970). Cf. United States ex rel. Meadows v. N
' . . . New York,
426 F.2d 1176, 1181 (2d Cir. 1970) (implying that the confining court would

have a dutjy to adjudicate the merits of an out-of-state conviction if the de-
manding district refused jurisdiction).

109

R

Al .

consequence of the Nelson v. George Court's colossal default in leav-
ing unresolved the split in circuits can be graphically protrayed: An
inmate confined in a Word-type jurisdiction—_—where relief should be
sought in the demanding state—but with a detainer field against him by
a state located within a strict Ahrens-type circuit will, in classic
renovi terms, be snubbed by the federal court in the district of his
confinement and by the federal court in the demanding district, each
court contending that he ought to seek relief in the other district. 102

The "inmate without a federal forum'" problem can not only occur
with state prisoners, but can also readily occur with federal prisoners
facing state detainers: for federal priscners can be assigned, for rea-
sons relating to rehabilitation, family, or security, to any prison with-
in the vast federal network. But because transfers from one federal
prison to another can, by statute,103be accomplished rather easily, a
federal prisoner who is without a forum may be able to request a
transfer in order to facilitate his litigation.104 A state prisoner in
such a predicament is in a far worse position, for state prisoners

102See United States ex rel. Pitcher v. Pennsylvania, 314 F. Supp. 1329
(E.D. Pa. 1970) (habeas petition denied for lack of territorial jurisdiction;
certificate of probable cause to appeal denied). Pitcher, incarcerated in In-
diana, sought relief from a Pennsylvania charge and detainer on speedy-trial
grounds. '"Relator sought the writ in the United States District Court for the

_Northern District of Indiana but his petition was dismissed for lack of jurisdic~

tion. Unfortunately for relator, we are obliged to do the same under the
decision in United States ex rel. Van Scoten v. Commonwealth of Pennsyl-
vania, 404 F.2d 767 (C. A. 3, 1968).'" Id. See also Williams v. Pennsylvania,
315 F. Supp. 1261 (W.D. Mo. 1970). In Williams, a federal prisoner in
Missouri sought relief in a Missouri federal court from a Pennsylvania charge.
That court denied relief for want of jurisdiction, and recommended to peti-
tioner that he seek relief in a Pennsylvania federal district court. In light of
Van Scoten, however, petitioner's chances for relief in that forum are equally
slim. By contrast, if the inmate happens to'be confined in an agency-approach
jurisdiction with a detainer filed aguinst him by a state located within 2 Word-
type circuit, he will be in the fortunate position of being able to avail himself
of either federal court, though his free selection might be impeded by judicial
transfer of the case from his preferred district to the other district court.

103 ' .
18 U.S.C.A. 4082 (1969).

1O4Further, an about-to-be-transferred inmate may be able to block a
proposed transfer if it would leave him without a forum., Cf. Johnson v. Avery,
U.S8. 483 1969) (constitutional right of access to the courts).

110



e [3

 cannot be freely transferred across the nation to serve their sen- -

e

tences. In very limited instances, however, a state inmate may be
able to secure a transfer to an appropriate location, provided both his
confining state and the demanding state happen to be a party to an
Interstate Corrections Compact which enables member states, on a
contract basis, to utilize each other's correctional facilities.105

If an inmate without a district court habeas forum cannot bridge
the litigation gap through administrative transfer, he will either have
to settle for less than total relief—Dby suing his warden in the district
of confinement to simply vitiate the effects of the detainer —or will
have to grasp, pcrhaps in vain, for redress through relatively com-
plicated or obscure legal and equitable channels. If he claims he
has been denied a speedy trial and seeks to bar prosecution on an
outstanding charge, he might, for example, consider bringing a Sec-
tion 1983 civil rights actionlé6 in the demanding state, though he
will have to clear several complex hurdles before obtaining relief.107

105E. g., Cal. Penal Code § §11190 et seq. (West Supp. 1970) (Western
Interstate Corrections Compact).

10645 .8.C.A. 1983 (1970). 8

0 . .
1 7’I‘he major stumbling blocks relate to exhaust.on of state court reme-

dies, the possible res judicata effect of a prior adverse state court determi-
nation on a later Section 1983 action brought in federal court, and the problem
of overcoming marked reluctance on the part of federal courts to enjoin
pending state court prosecutions.
Traditionally, as we have seen, exhaustion is not a prerequisite to Section
1983 relief. See note 85 supra. However, some courts are beginning to object
to the use of Section 1983 in order to avoid the exhaustion requirements of fed-
eral habeas corpus. Id. Moreover, as a practical matter, federal court hesi-
tance to bar a state prosecution will be enhanced if the defendant proceeds =

- directly 1o federal court.

Yet, if state court remedies are availed of prior to seeking Section 1983
relief, the inmate-litigant may find his federal action dismissed, on res
judicata grounds, because of his prior unsuccessful attempt to satisfy his
claim threugh the state judicial process. While habeas corpus actions are
clearly exempt from conventional res judicata notions, Sanders v, United
States, 373 U.S. 1 (1963), the possible applicability of res judicata to Section
1983 actions remains a nagging problem. Note, "Federal Jurisdiction and Res
Judicata: Litigation in State Courts of Federal Constitutional Questions Clos~
ing the Door to the Federal Courts, " 24 U. Miami L. Rev, 835 (1970). Hope-
fully, Section 1983 actions will eventually find their way out from under the

1i1
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'And conceivably, such a claim, as well as an action to set aside a

res judicata rubric, especially if certain Section 1983 actions by prisoners are
held to be sufficiently similar to habeas corpus so as to require state court
exhaustion preliminary to seeking federal court relief.

At present, however, an inmate concerned about the res judicata problem
might try to file immediately for federal court relief, bypassing the state court
system. In federal court, however, he will have to be prepared to argue that
exhaustion requirements do not apply to his particular Section 1983 suit or, if
they do, that the exhaustion requirement has been satisfied by a speedy-trial
demand made on the state court prosecutor, Caruth v. Mackell, 7 Crim. L.
Rep. 2414 (E.D.N.Y.. Julv 15, 1970)—an argument which. if accepted. would
avoid res judicata problems because the claim will never have been adjudi-
cated by a state court.

But bypassing the state court system may, because of considerations-of
federalism, make even more difficult one's chances of convincing a federal
court to dismiss state charges——the equivalent of enjoining a pending state
prosecution, a remedy looked upon with exceptional disfavor by the Supreme
Court. See, e.g., Younger v. Harris, 401 U.S. 37 (1971); Carey, Federal
Court Intervention in State Criminal Procecutions, ' 56 Mass. L, 0. 11 (March
1971). When Harris was pending, most observers believed the Supreme Court
would resolve the question whether the language of Section 1983, permitting a
"suit in equity' to redress constitutional violations inflicted under color of
state law, constituted an "express exception' to the federal "anti~injunction

. statute, 28 U.S.C.A. § 2283 (1965) ("'A court of the United States may not

grant an injunction ic stay proceedings in a State court except as expressly
authorized by Act of Congress, or where necessary in aid of its jurisdiction,
or to protect or effectuate its judgments'). But the Harris Court did not reach
that question, for in {he case at hand, it found insuificient grounds for equit-
able relief, whether or not such relief could be obtained in federal court. In
short, the Court refused even to consider the propriety of injunctive relief in
the absence of a showing of irreparable injury, bad faith, harassment, or
other unusual circumstances. Younger v. Harris, supra, at 46, 54. Further,
the Court held that "the cost, anxiety, and inconvenience'' of having to defend
against a state prosecution could not, by themselves, constitute "irreparable
injury" for purpcses of securing equitable relief. .

With respect to the denial of a speedy trial in a detainer situation, however,
a strong case can seemingly be made for the necessity of federal court equit-
able intervention. First of all, the anxiety involved is far greater than in
cases where an accused must simply defend a present prosecution. In a speedy-
trial context, the inmate~accused must worry about whether there will be a
prosecution at all—a serious impediment to rehabilitation and post-prison
career planaing. Moreover, if he is accorded a speedy trial and is convicted,
he may be given a sentence to run concurrent with his present one, an oppor-
tunity forever lost—and thus an "irreparable injury'—if prosecution is de-
layed until the expiration of his present term. Finally, in light of the fact that
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demanding state conviction,108 could be pursued by originally seek-
ing habeas relief not from a district court, but rather from a circuit

judge or even possibly from the Supreme Court.109

many detainers are filed for harassment purposes and with no intention of :
being followed up, see text accompanying notes 4-6 supra, it can be forcibly
contended that the failure of a prosecutor to make a Smith v. Hooey "good g
faith! effort to accord a speedy trial to an inmate who has demanded one should

be sufficient to satisfy the Harris-type test of a prosecution undertaken in

"had faith, " for "harassment, " or "with no hope of conviction' —and hence

suitable for injunctive relief. See also Perez v..Ledesma, 401 U.S. 82, 85

1971).

( Of course, even if injunctive relief seems warranted, a litigant would still :
have to overcome the possible impediment of the anti-injunction statute. That r
might require a holding that Section 1983 is an exception to the anti-injunction :
statute, as Justice Douglas believes, see Younger v. Harris, supra, at 62

(Douglas, J., dissenting), or that the anti-injunction statute impliedly excepts

from its ambit bad faith or harassing procecutions, Carey, supra, at 27, or

that the "peculair nature' of the right to a speedy trial calls for the availabil- - :
ity of pretrial federal injunctive action. Cf. Kane v. Virginia, 419 F.2d 1369 s
(4th Cir. 1969) (peculiar nature of speedy-trial right enables federal habeas i
court to bar state procecution). —

l08A1though Section 1983 actions have often been used to enjoin pending
procecutions, they have not been employed to seek redress against challenged
convictions and sentences.

1098’mce writs of habeas corpus may be granted by the Supreme Court,
" any justice thereof, the district courts and any circuit judge within their re-
spective jurisdictions, ' 28 U.S.C.A. 2241(a) (1971), a would-be habeas ap-
plicant who finds himself without a district court forum may seek relief by
invoking the original; jurisdiction of a higher judge or court. Such an extra-
ordinary application, however, should "state the reasons for not making ap-
plicatica to the district court of the district in which the applicant is held, "
28 U.S.C.A.§ 2242 (1971), a task not difficult for a petitioner trapped in a .
jurisdictional renvoi situation. If the confining state and the demanding state
are within the same judicial circuit, application should probably be made to a
judge of that circuit.. Cf. Sokol, A Handbook of Federal Habeas Corpus 44 (1st
ed. 1965). If the petitioner and respondent are in different circuits, the appli-
cation might be made at the Supreme Court level, although Sokol questions the
constitutionality of Supreme Court original habeas jurisdiction in haheas matters.
Id. at 46. Though original habeas jurisdiction above the distriet court level is not
favored, see Fed. R. App. P. 22(a) (original application made to circuit judge
will ordinarily be transferred to district court), its exercise ought to be en-
couraged in the limited instance where district court jurisdiction is unavail-

able. Otherwise, the situation would be the legal equivalent of denial of access

to the courts. Johnson v. Avery, 393 U.S. 483 (1969), or, arguably of a
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As has been alluded to above,119 the split in circuits that has sur-
vived the George decision leaves some inmates without any district
court habeas forum, but leaves others—such as those fortunate enough
to be confined in an ""agency approach' circuit with a detainer emanat-
ing from a state within a Word-type circuit—with two different district
courts capable of assuming jurisdiction over the habeas claim1ll For
those inmates, George's circumvention of the jurisdictional question
will encourage and even promote forum-shopping.

If an inmate is able to file either in the confining district or in
the demanding district, his selection of the most appropriate forum
will depend on many practical and strategic problems. I a factual dis~
pute is anticipated, the demanding or sentencing state will probably be
preferable, for that is the jurisdiction closest in proximity to needed
witnesses and recordsf and it will be able to secure testimony through
compulsory process.1 2 If'the petitioner’s presence should be deemed
necessary at the evidentiary hearing, his presence can presumably be
secured via a writ of habeas corpus ad testificandum.113 Moreover, if
quashing the charges or conviction, rather than negation of the detainer,
is the desired relief, the out-of-state forum is, as we have seen, 114
clearly preferable. If any of these instances, even if the petitioner
should for some reason prefer to file in the court of the district of
confinement, that court, which might be unable to0 subpoena witnesses
and records from a foreign jurisdiction, 115 and which might be reluc-
tant to quash the charges or the conviction, would probably transfer
the case to the demanding or sentencing district. ’

suspension of the writ of habeas corpus. Cf. Developments, note 62 supra
at 1263-1274 (constitutional prohibition against suspension arguably extends
to writs sought by state prisoners).

110

111There'wﬂ1, of coliirse, be inmates in an in-between situation, with one
district suitable for filing., If the confining and demanding jurisdictions both
follow Word, for example, the inmate will of necessity have to file in the de-
manding jurisdiction. If both districts follow an agency approach, he will have
to file in the incarcerating jurisdiction. Further, if the demanding jurisdiction
follows Ahrens but does not go so far as to accept the ""agency' doctrine, an
inmate seeking total relief will have to file in the demanding district.

112
1 Word v. North Carolina, 406 F.2d 352 (4th Cir. 1969) (en banc).

3
Id. at 356 n. 5 (analyzing the availability of the writ).

4
11 See text accompanying notes 92-98 supra.
11

See note 102 supra.

5
Developments, note 62 supra, at 1192,
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In certain situations, however, a-petitioner might prefer to file
in the district of confinement, and the court might be disinclined to
transfer the case. If the controversy does not involve-a factual dis-
pute, as is frequently true with respect to speedy trial-detainer
claims, {ransfer might not seem warranted.116 And. if the petitioner
is represented, at his place of confinement, by counsel or by an in~-
mate legal assistance clinic, another factor militating against trans-
fer is present. Furthermore, suing in the district of confinement
may be strategically advantageous, as the attorney general of the
confining state—who will be called upon to represent the respondent
warden—will be unlikely to oppose vigorously a claim that another
sovereign has denied tne petitioner a speedy trial or has wrongfully
convicted him, and that, accordingly, that sovereign's detainer,
charge, or conviction ought to be set aside.117

VII.

In many ways, it is unfortunate that an article of this nature
should have had to be written. The law of detainers is all too mysti-

" - fying to lawyers, let alone to inmates and law students called upon

to represent inmates. The default of the Supreme Court in George

has perpetuated an iatolerable jurisdictional situation, which will
exist until the Court reconsiders Ahrens or until a clarification is
provided by Cungress or through the Supreme Court's legislative rule-
making process.11l8 Even then, the considerations involved in dealing
with detainers will be complex. Hopefully, the present discussion

;::’ill be helpful to those charged with analyzing the manifold considera-
ions.

116, .. .
This would be particularly so if the petitioner sought only to set aside
the detainer and not the underlying charges or conviction.

117 '
Another factor which should strategically influence forum-shopping is

the possible differing constitutional case law in the competing jurisdictions.

If, for example, one circuit has an important far-reaching ruling relating to
speedy-trial relief, filing in the district court of that circuit may well be pref-
erable to filing in the district court of a circuit following a more restrictive
construction of the speedy-trial clause.

118See note 84 supra.
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" ADDITIONAL CASE: Bladen v. 30th Judicial Circuit Court of Ken-

tucky, 93 S.Ct. 1123 (1973)
Mr. Justice BRENNAN delivered the opinion of the Court.

Petitioner is presently serving a sentence in an Alabama
prison. He applied to the District Court for the Western District of
Kentucky for a writ of federal habeas corpus, alleging denial of his
constitutional right to a speedy trial, Smith v. Hooey, 393 U.S. 374,
89 S.Ct. 575, 21 L. Ed. 2d 607 (1969), and praying that an order
issue directing Kentucky to afford him an immediate trial on a then
three-year-old Kentucky indictment. We are to consider whether, as
petitioner was not physically present within the territorial limits of
the District Court for the Western District of Kentucky, the provision
of 28 U.S.C. s 2241(a) that "[w]rits of habeas corpus may be granted
by the . . . district courts . . . within their respective jurisdictions"
(emphasis supplied), precluded the District Court from entertaining
petitioner's application. The District Court held that the section did
not bar its determination of the application. The court held further
that petitioner had been denied a speedy trial and ordered respondent
Kentucky officials either to secure his presence in Kentucky for trial
within 60 days or to dismiss the indictment. The Court of Appeals for
the Sixth Circuit reversed on the ground that ''the habeas corpus jur-
isdiction conferred on the federal courts by 28 U.S.C. & 2241(a) is

Mimited to petitions filed by persons physically present within the

territorial limits of the District Court.'' 454 F.2d 145, 146 (1972).
We granted certiorari, 407 U.S. 909, 92 8.Ct. 2451, 32 L.Ed. 2d
682 (1972). We reverse.

I

On July 31, 1967, the grand jury of the Jefferson County Circuit
Court (30th Judicial Circuit of Kentucky) indicted petitioner on one
count of storehouse breaking and one count of safebreaking. At the
time of the indictment petitioner was in custody in California, and he
was returned to. Kentucky to stand trial on the indictment. But on
November 13, 1967, he escaped from the custody of Kentucky offi-
cials and remained at large until his arrest in Alabama on February
24, 1968. Petitioner was convicted of certain unspecified felonies in
the Alabama state courts, and was sentenced to the Alabama state
prison where he was confined when he filed this action.
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The validity of petitioner's conviction on the Alabama felonies
is not at issue here, just as it was not at issue before the District
Court for the Western District of Kentucky. Nor does petitioner
challenge the "present effect being given the [Kentucky | detainer by
the [Alabama] authorities . . . .” Nelson v. George, 399 U.S. 224,
225, 90 S.Ct. 1963, 1964, 26 L. Ed. 2d 578 (1970). He attacks,
rather, the validity of the Kentucky indictment which underlies the
detainer lodged against him by officials of that State.

In a pro se application for habeas corpus relief to the Federal
District Court in the Western District of Knetucky, petitioner alleged
that he had made reponted demands for a spoedy trial on the Xentucky
indictment, that he had been denied his right to a speedy trial, that
further delay in trial would impair his ability to defend himself, and
that the existence of the Kentucky indictment adversely affected his
condition of confinement in Alabama by prejudicing his opportunity
for parole. In response to an order to show cause, the Common-
wealth of Kentucky argued that the District Court lacked jurisdiction
because the petitioner was not confined within the district. Respondent
added that ""petitioner in the case at bar may challenge the legality of
any of the adverse effects of any Kentucky detainer against him in
Alabama by habeas corpus in the Alabama Federal District Court."
App., at 6-7. The District Court heid, citing Smith v. Hooey, 393
U.S. 374, 89 S.Ct. 575, 21 L. Ed. 2d 607 {19685) that Kentucky must
"attempt to effect the return of a prisoner from a foreign jurisdiction
for trial on pending state charges when such prisoner so demands. . .
Since it is the State of Kentucky which must take action, it follows that
jurisdiction rests in this district which has jurisdiction over the nec-
essary state officials.' App., at 9.

Under the constraint of its earlier decision, the Court of Appeals
reversed but stated that it "reach[ed] this conclusion reluctantly' be-~
cause of the possibility that the decision would *'result in. Braden's
inability to find a forum in which to assert his constitutional right to
a speedy trial—a right which he is legally entitled to assert at this
time under Peyton v. Rowe, 391 1J. S. 54, 88 S.Ct. -1549, 20 L. Ed. 2d
426 (1968). This is a possibility because the rule in the Fifth Circuit,
where [Braden] is incarcerated, appears to be that a district court in
the state that has filed the detainer is the proper forum in which to
file the petition. See May v. Georgia, 409 F. 2d 203 (5th Cir. 1969).
See also Rodgers v. Louisiana, 418 F. 2d 237 (5th Cir. 1969). Braden
thus may find himself ensnared in what has aptly been termed 'Catch
2254' —unable to vindicate his constitutional rights in either of the
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k only two states that could possibly afford a remedy. See Tuttle, Catch

2254: Federal Jurisdiction and Interstate Detainers, 32 U. Pitt. L. Rev.
489, 502-503 (1971)." 454 F.2d, at 146-147,

II.

We granted certiorari to resolve a sharp conflict among the fed-
eral courts on the choice of forum where a prisoner attacks an inter-
state detainer on federal habeas corpus. Before turning to that ques-
tion we must make clear that petitioner is entitled to raise his speedy
trial claim’on federal habeas corpus at this time. First, he is current-
ly "in custody'' within the meaning of the federal habeas corpus statute,
28 U.8.C. 2241(c)(3). Prior to our decision in Peyton V. Rowe, 391
U.S. 54, 88 S.Ct. 1549, 20 L. Ed. 2d 426 (1968), the "prematurity -
doctrine'' of McNally v. Hill, 293 U.S. 131, 55 S.Ct. 24, 79 L. Ed. 238
(1934),‘ would, of course, have barred his petition for relief. But our
decision in Peyton v. Rowe discarded the prematurity doctrine, which
had permitted a prisoner to attack on habeas corpus only his current
confinement, and not confinement that would be imposed in the future,
and opened the door to this action.4

4In Smith v. Hocay, 393 U.S. 374, 89 S.Ct. 575, 21 L.Ed. 2d 607 (1969),
we considered a speady trial claim similar to the one presented in the case
before us, and we held that a State which had lodged a detainer against a pe-
titioner in another State must, on the prisoner's demand, “make 2 diligent,
good faith effort" to hring the prisoner to trial. Id., at 383. 89 8,Ct., at 579.
But that case arose on direct review of the denial of relief by the state court,
and we had no ocacsion to consider whether the same ro similar claims could
have been raised on federal habeas corpus. Yet it logically follows from Pey-
ton v. Rowe, 381 U.S. 54, 88 S.Ct. 1549, 20 L.Ed.2d 426 (1968), that the
claims can be raised on collateral attack. In this context, as opposed to the
situation presented in Peyton, the "future custody' under attack will not be
imposed by the same sovereign which holds the petitioner in his current con-
finement. Nevertheless, the considerations which were held in Peyton do not
warrant a prompt resolution of the claim also apply with full force in this
context., 391 U.S. at 63-64. 88 8, Ct., at 1554-1555. See United States ex rel.
Meadows v. New York, 426 F.2d 1176, 1179 (CA2 1970); Word v. North Caro-
lina, 406 F. 2d 352, 353-355 (CA4 1969). Since the Alabama warden acts here
as the gaent of the Commonwealth of Kentucky in holding the petitioner pur-
suant to the Kentucky cetainer, we have no difficulty concluding that petitioner
is_"in custody' for purposes of 28 U.S.C. 2241(c)(3). On the facts of this case
we need not decide whether, if no detainer had been issued against him, petitioner
would be sufficiently "in custody' to attack the Kentucky indictment by an action .
in habeas corpus.
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Second, petitioner has exhausted all available state remedies
- as a prelude to this action. It is true, of course, that he has not yet
been tried on the Kentucky indictment, and he can assert a speedy
trial defense when, and if, he is finally brought to trial. It is also
true, as our Brother REHNQUIST points out in dissent, that federal
habeas corpus does not lie, absent "special circumstances,' to ad-
judicate the merits of an affirmative defense to a state criminal
charge prior to a judgment of conviction by a state court. EX parte
Royall, 117 U.S. 241, 253, 6 S.Ct. 734, 741, 29 L. Ed. 868 (1886).
Petitioner does not, however, seek at this time to litigate a federal
defense to a criminal charge, but only to demand enforcement of the
Commonwealtn’s attirmative constitutional obligation to bring him
promptly to trial. Smith v. Hooey, 393 U.S. 374, 89 S.Ct. 575, 21
L. Ed. 2d 607 (1969). He has made repeated demands for trial to the
courts of Kentucky, offering those courts an opportunity to consider
on the merits his constitutional claim of the present denial of a
speedy trial. Under these circumstances it is clear that he has ex-
hausted all available state court remedies for consideration of that
constitutional claim, even though Kentucky has not yet brought him
to trial. .

* % ok

The fundamental interests underlying the exhaustion doctrine
. have been fully satisfied in petitioner's situation. He has already
presented his federal ceonstitutional claim of a present denial of a
speedy trial to the courts of Kentucky. The state courts rejected
the claim, apparently on the grounds that since he had once escaped
from custody the Commonwealth should not be obligated to incur
the risk of another escape by returning him for trial. Petitioner
exhausted all available state court opportunities to establish his
position that the prior escape did not obviate the Commonwealth's
duty under Smith v. Hooey, supra. Moreover, petitioner made no
effort to abort a state proceeding or to disrupt the orderly func-
tioning of state judicial processes. He comes to federal court nct
in an effort to forestall a state prosecution, but to enforce the
Commonwealth's obligation to provide him with a state court
forum. He delayed his application for federal relief until the state
courts had conclusively determined that his prosecution was tem-
porarily moribund. Since petitioner began serving the second of
two 10-year Alabama sentences in March of 1972, the revival of
the prosecution may be delayed until as late as 1982. A federal
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habeas corpus action at this time and under these circumstances does
not jeopardiz'e any legitimate interest of federalis.m. The Common-
wealth apparently shares that view since it speciﬁpally concedgs that
petitioner has exhausted all available state remedies. Transcript of
Oral Argument, at 41. )

In the case before us the Court of Appeals held—not surprisingly,
in view of the considerations discussed above—that even though peti-
tioner had chosen the wrong forum, his st%eedy trial c&lair; W?S one
"which he is legally entitled to assert at this time under Feyton v.
R?w:rlg,h 391 U. S.g 543: 88 S.Ct. 1549, 20 L. Ed. 2d 426 (1968)." 454 F. Z'd,
at 146. And the District Court, which upheld on the merits petitioner's
speedy trial claim, necessarily adopted that view.. Indeed, the gr-eat
majority of lower federal courts which have considered the gue.stmn
since Smith v. Hooey, supra, have reached this same, and indisputably

correct, conclusion.

We emphasize that nothing we have said would pe:r.mit the dex:ailﬂ
ment of a pending state proceeding by an attempt to 11t1gatp co.nst}tu—
tional defenses prematurely in federal court. The contention in dissent
that our decision converts federal habeas corpus into "a pretrial mo-
tion forum for state prisoners,™ wholly misapprehends today's holding.

vm.

Accordingly, we turn to the determination of the forum in Whi_ch
the petition for habeas corpus should be brought. In terms of tra‘d1- .
tional venue considerations, the District Court in the Western D1_str%ct
of Kentucky is almost surely the most desirable forum for thfa adjudi-
cation of the claim. It is in Kentucky, where all of the mat.e?'lal e-'vents
‘took place, that the records and witnesses pertinent to petitioner s
claim are likely to be found. And that fornm.is presumably no less
convenient for the respondent, the Commonwealth of Kentucky, ‘tk.lan
for the petitioner. The expense and risk of transportmg the pet1tloger
to the Western District of Kentucky, should his presence at a hga?mg
prove necessary, would in all likelihood be outweighed by the diffi-
culties of transporting records and witnesses from Kentucky to the
district where petitioner is confined. Indeed, respondent rpakes clear
that "on balance, it would appear simpler and less expensive fpr tl}e
State of Kentucky to litigate such questions [as those 11}v01ved in this
case] in one of its own Federal judicial districts." Brief for Respond-

ent, at 6.
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" Bu t insi ' balance of convenience '
But respondent insists that however thg r
might be struck with reference to the guestion of venue, the choice .

of forum is rigidly and jurisdictionally controlled by the provision

hat [wlrits of habeas corpus may be granted by the $u— .
;iegr?: %l(izlﬁt, agy]justice thereof, the district courts a'nd azy circuit
judge within their respective jurisdictior}s:” 2.8 U.S.C.8 '220?[(a)k 235
(emphasis supplied). Relying on our decision in Ahrens v. dar 5 ;
1U.S. 188, 68 S.Ct. 1443, 92 L. Ed. 1898. (1948), they cgnten .-;;al.l 1
the Court of Appeals held—that the italicized words 11m1t.a Distric -
Court's habeas corpus jurisdiction to cases Wl.ler'e t_he prl.sonei‘hs;ee
ing relief is confined within its territorial‘]mjlschctmn. _”Svl‘nce‘ tat
interpretation is not compelled eitner by. the language oL the ::.Ladté e
or'by the decision in Ahrens, and since it is fundamentally at odds
with the purposes of the statutory scheme, we cannot agree.

i the prisoner who
The writ of habeas corpus does not act upon | (
seeks relief, but upon the person who holds him in what is allegeti to
be unlawful custody. Wales v. Whitney, 114 U.S. 5(?4, 574, 5 S.FJ .
1050, 1054-1055, 29 L.Ed. 277 (1885). In the classic statement:

"The important fact to be observed in ?eg%rd to the mode
of procedure upon this writ is, that it is d1r.ecf§e§1 to, and
served upon, nct the person confined, but his jailer. It
does not reach the former except through the latter. ’.I‘he
officer or person who serves it does not unbar the prison
doors, and set the prisoner free, but the coux:t relieves
him by compelling the oppressor to release his con-
straint. The whole force of the writ is spent upon the
respondent.’ In the Matter of.Jacksoq, 15 Mich. 417,
439-440 (1867), quoted with approval in Ex parte Endo,
393 1. S. 283, 306, 65 S.Ct. 208, 220, 89 L. Ed. 243
(1944); Ahrens v. Clark, 335 U S. 188\ 196-197, 68
S.Ct. 1443, 1447, 92 L. Ed. 1898 (1948) (Rutledge, dJ.,

dissenting).

i i thing more -
Read literally, the language ofs 2241.(a)‘regu1.res no .
than that the court’issuing the writ have jurisdiction over the custo
dian. So long as the custodian can be reached by service gf process,
the court can issue a writ ""within its jurisdiction requiring that

ison ' hearing on his claim,
the prisoner be brought before the court for a ing :
or r%quiring that he be released outright from custody, even if the

- prisoner himself is confined outside the court's_territorial juris- .

‘diction.
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Nevertheless, there is language in our opinion in Ahrens v.
Clark, supra, indicating that the prisoner's presence within the
territorial confines of the district is an invariable prerequisite to .
the exercise of the District Court's habeas corpus jurisdiction. In
Ahrens, 120 German nationals confined at Ellis Island, New York,
pending deportation sought habeas corpus on the principal ground
that the removal orders exceeded the President's statutory author-
ity under the Alien Enemy Act of 1798. They filed their petitions
in the District Court for the District of Columbia, naming as re-
spondent the Attorney General of the United States. Construing the
statutory predecessor to §2241(a)., we held that the phrase. "within
their respective jurisdictions, ' precluded the District Court for
the District of Columbia from inquiring into the validity of the
prisoners' detention at Ellis Island, and we therefores affirmed the
dismissal of the petitions on jurisdictional grounds.

Our decision in Ahrens rested on the view that Congress’
paramount concern was the risk and expense attendant to the
"production of prisoners from remote sections, perhaps thous-
ands of miles from the District Court that issued the writ. The
opportunities for escape afforded by travel, the cost of transpor-
tation, the administrative burden of such an undertaking negate
such a purpose.' 335 U.S., at 191, 68 S.Ct. at 1444. And we found
support for that assumption in the legislative history of the Act.

_During the course of Senate debate on the habeas corpus statute of

1867, the kill was criticized on the grounds that it wouid permit a
"district judge in Florida to bring before him some men convicted
and sentenced and held under imprisonment in the state of Vermont
or in any of the further states." Cong. Globe, 3%th Cong., 2d Sess.,
730. Senator Trumbull, sponsor of the bill, met the objection with
an amendment adding the words, ""within their respective jurisdic-

tions, " as a circumscription of the power of the district courts to
issue the writ.

But developments since Ahrens have had a profound impact on
the continuing vitality of that decision. First, in the course of over-
ruling the application of Ahrens to the ordinary case where a prison-
er attacks the conviction and sentence of a federal or state court,
Congress has indicated that a number of the premises which were
thought to require that decision are untenable. A 1950 amendment
to the habeas corpus statute requires that a collateral attack on a
federal sentence be brought in the sentencing court rather than the
district where the prisoner is confined. 28 U. S.C. § 2255,
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Similarly, a prisoner contesting a conviction and sentence of a state
court of a State which contains two or more federal judicial districts,
who is confined in a district within the State other than that in which
the sentencing court is located, has the option of seeking habeas
corpus either in the district where he is confined or the district
where the sentencing court is located. 28 U.S.C. § 2241(d). In enact-
ing these amendments Congress explicitly recognized the substantial
advantages of having these cases resolved in the court which origin-
ally imposed the confinement or in the court located nearest the site
of the underlying controversy. And Congress has further challenged
the theoretical underpinnings of the decision by codifying in the habeas
corpus statule a procedure we sanctioned in Walker v. Johnston, 312
U.S. 275, 284, 61 S.Ct. 574, 578, 85 L.Ed. 830 (1941), whereby a
petition for habeas corpus can in many instances be resolved without
requiring the presence cf the petitioner before the court that adjudi-
cates his claim. 28 U.S.C. § 2243. See also United States v. Hayman,
342 U.S. 205, 222-223, 72 S.Ct. 263, 273-274, 96 L. Ed. 232 (1952).

This court, too, has undercut some of the premises of the Ahrens
decision. Where American citizens confined overseas (and thus out-
side the territory of any district court) have sought relief in habeas
corpus, we have held, if only implicity, that the petitioners' absence
from the district does not represent a jurisdictior.al obstacle to the
consideration of.the claim. .Burns v. Wilson, 343 U.S. 137, 73 S.Ct.
1045, 97 L. Ed. 1508 (1953); 346 U.S. 844, 851i-852, 74 S.Ct. 3, 7-8,
98 L. Ed. 363 (opinion of Frankfurter, J., at the denial of rehearing);
cf. United States ex rel. Toth v. Quarles, 350 U.S. 11, 76 S.C¢t. 1,
100 L. Ed. 8 (1955); Hirota v. General of the Army MacArthur, 338
U.S. 197, 199, 69 S.Ct. 1238, 93 L. Ed. 1902 (1948) (Douglas, J.,

concurring).

[6,7] A further, critical development since our decision in
Ahrens is the'emergence of new classes of prisoners who are able
to petition for habeas corpus because of the adoption of a more
expansive definition of the '"custody' requirement of the habeas
statute. See Peyton v. Rowe, 391 U.S. 54, 88 S.Ct. 1549, 20 L. Ed.
2d 426 (1968); Carafas v. LaVallee, 391 U.S. 234, 88 S.Ct. 1556,
20 L. Ed. 2d 554 (1968); Jones v. Cunningham, 371 U.S. 236, 83 S.
Ct. 373, 9 L. Ed. 2d 285 (1963). The overruling of McNally v. Hill,
supra, made it possible for priscners in custody under one sentence
to attack a sentence which they had not yet begun to serve. And it
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" also enabled a petitioner held in one State to attack a detainer lodged

ag{alinst him by another State. In such a case, the State holding the
prisoner in immediate confinement acts as agent for the demanding
State, 15and the custodian State is presumably indifferent to the
resolution of the prisoner's attack on the detainer. Here, for ex-
ample, the petitioner is confined in Alabama, but his dispute is

with the Commonwealth of Kentucky, not the State of Alabama. Under
these circumstances it would serve no useful purpose to apply the
Ahrens rule and require that the action be brought in Alabama. In
fact, a slavish application of the rule would jar with the very purpose

- underlying the addition of the phrase, "within their respective juris-

dictions." We camiot asswine that Congress intended to require the
Commonwealth of Kentucky to defend its action in a distant State and
to preclude the resolution of the dispute by a federal judge familiar
with the laws and practices of Kentucky. See United States ex rel.
Meadows v. New York, 426 F.2d 1176, 1181 (C.A.2, 1970); Word
v. North Carolina, 406 F.2d 352 (C. A. 4, 1969), ’

v

In view of these developments since Ahrens v. Clark, we can
no longer view that decision as establishing an inflexible, jurisdic-
tional rule, dictatins; the choice of an inconvenient forum even in
a class of cases wtich could not have been foreseen at the time of
our decision. Of course, in many instances the district in which
petitioners are held will be the most convenient forum for the litiga-
tion of their claims. On the facts of Ahrens itself, for example,
p.etitioners could have challenged their detention by bringing an ac-
tion in the Eastern District of New York against the federal officials
who confined them in that district. No reason is apparent why the
District of Columbia would have been a more convenient forum, or
why the Government should have undertaken the burden of transport-

- ing 120.detainees to a hearing in the District of Columbia. Under
these circumstances, traditional principles of venue would mandate

15Nothing in this opinion should be taken to preclude the exercise of con-
current habeas corpus jurisdiction over the petitioner's claim by a federal
district court in the district of confinement. But as we have made clear above
that forum will not in the ordinary case prove as convenient as the distriet ’
court in the State which has lodged the detainer. Where a prisoner brings
an action in the district of confinement attacking a detainer lodged by aﬁ’other
State, the court can, of course, transfer the suit to a more convenient forym.
28 U.Ss.C. 1404 (a). Hoffman v. Blaski, 363 U.S. 335, 80 S.Ct. 1084, 4 L.
Ed. 2d 1254 (1960). ’
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 the bringing of the action in the Eastern District of New York, rather
than the District of Columbia. Ahrens v. Clark stands for no broader
proposition.

Since the petitioner's absence from the Western District of Ken~
tucky did not deprive that court of jurisdiction, and since the respond-
ent was properly served in that district, see Strait v. Laird, 406 U.S.
341, 92 S.Ct. 1693, 32 L. Ed. 2d 141 (1972); Schlanger v. Seamans,

401 U.S. 487, 91 S.Ct. 995, 28 L. Ed. 2d 251 (1971), the court.below
erred in ordering the dismissal of the petition on jurisdictional grounds.
The judgment of the Court of Appeals is reversed and the case is
remanded for proceedings consistent with this opinion.

Reversed and remanded.

[Omitted is the concurring opinion of Justice Biackmun, and the
dissenting opinion of Justice Rehnquist, joined by Chief Justice
Purger and Justice Powell ]
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