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INTRODUcnON 

The state criminal appeals process is vital to the integrity of the 

legal system. Challenges to lower court convictions must be carefully, 

effectively, and efficiently handled. A well-functioning appeals process is 

necessary to the goals of both due process and deterrence. 

Over the past decade the volume of state criminal appeals has been 

increasing at a rate far exceeding that of crimes, arrests, and criminal 

prosecutions. The rise in volume and resulting backlogs and delays have 

led many appeals courts to modify their procedures. Virtually every 

aspect of what we understand as the traditional process has been modi

fied. The patterns of activity have been irregular, however. Although 

each type of modification has its adherents, we in fact know very little 

about these "success stories." In addition, despite parallel increases in 

volume, many courts have considered possible reforms, but have not 

undertaken any procedural changes. Hence, we thought it useful to look 

at the experiences of jurisdictions where refor::~'fs became settled policy to 

see what light they shed on the problems and prospects of appellate 

reform. 

The project focused on three management approaches that span the 

spectrum of alternatives. They are (1) case management in the IlJinois 

Appellate Court, Fourth District in Springfield, (2) staff screening for 

submission without oral argument in the California Court of Appeal, Third 
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District in Sacramento, and (3) fast-tracking procedures in the Rhode 

Island Supreme Court. 

Based on interviews with key participants and quantitative analyses 

of each court's case load, we have tried to describe how each approach 

satisfies the participants. Because appellate court reform has not always 

been successful, we believe that there are lessons to be learned, especially 

the relationship between each approach and the fundamental issue of the 

quality of justice. 

This report contains the project's· major written work products. In 

order to reach the widest possible audience, we have prepared separate 

papers on particular facets of the project for different groups. There is 

some overlap because the papers draw on the same data base. However, 

the following brief description highlights the content of each paper. 

o Managing the Criminal Appeals Process. This paper is an overview 

of key aspects of the project. It will be available as a Research-In-

.B.tim from the National Institute of Justice. 

o How to Handle Criminal Appeals. This paper presents data on 

the caseload composition and the ways in which different approaches 

impact case processing times in each court. It is also published ill the 

The Judges' Journal. 

o Linking Ap{lellate Court Reform to Incentiyes. Drawing from the 

interview data, this paper outlines a typology of incentives based on the 

context of first-level appeals courts. Satisfaction of these incentives 
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contributes to the acceptance of the management approach used in each 

jurisdiction. 

o Administering Justice in Criminal Appeals. This paper outlines 

attitudes of participants, by jurisdiction, on key aspects of the appellate 

process -- the function of appeals, required procedures, the role of oral 

argument, advantages and disadvantages of alternative management ap

proaches and the determinants of quality. 

o Qrganizing the Crimina! Appeals Process. Attitudes held by the 

different sets of participants -- judge, government attorney, public defen

der, retained counsel and appointed counsel a_ are compared in terms of 

the functions of appeals, essential aspects of the appellate process, and 

the determinants of quality. 

The individual papers are followed by a common set of references. 
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INTRODUcnON 

Over the past decade the volume of state criminal appeals has 
increased at a rate far exceeding that of crimes, arrests and trials (Marvell· 
and Lindgren, 1985). The brunt of this pressure has been borne by first
level appeals courts with a mandatory jurisdiction. A number of these 
courts have been successful in enhancing their ability to meet their 
volum(e increases without increases in resources. These courts use a 
variety of procedures involving differences in the extent to which they 
modal; the traditional appellate process and the degree of control the 
court exerts over the appellate process (See Washy, 1981). 

The general pattern of appellate reform is an uneven one, however. 
Many courts have considered making changes, often at length, but have 
not acted on any proposal. Other courts enter into experiments which 
never become institutionalized. It has become all too clear that reforms 
adopted in one court do not necessarily lead to the acceptance of those 
reforms in other locations or even their introduction (See Wasby, 1987:131). 

One reason for this pattern is the persistence of questions about the 
effect of modified procedures on the quality of the appellate process. 
While methods exist to reduce appeal time, there is concern about the 
means by which these reductions are achieved. For example, how does a 
modified procedure affect an attorney's ability to present his or her 
arguments? Does a streamlined procedure increase the likelihood that 
decisions are reached without adequate information? Do modified proce
dures predetermine case outcom1s? Prior research has paid insufficient 
attention to these kinds of questions. 

A second 
various reforms. 
tion of reforms 
into account to 
locations? 

reason is uncertainty regarding the transferability of 
Are the factors that have led to the successful introduc

present in other jurisdictions? What needs to be taken 
enhance a procedure's suitability and feasibility for other 

1 Researchers have begun to focus attention on first-level 
criminal appeals courts and the use of modified procedures to deal with 
problems of volume and delay. See, for example, Baum; 1977; Beiser, 
1974; Davies, 1981, 1982; Kanner and Uelmen, 1984; Neubauer, 1985; 
Olson and Chapper, 1983; E. Thompson, 1980; Wold and Caldeira, 1980; 
and Wold, 1978. Individuals· with state appellate bench experience have 
recognized this literature and commented on its utility and implications 
(R. Thompson, 1986, 1987). Hence, it will be interesting to see the 
extellt to which basic research and practitioners' concerns influence one 
another in the future. 
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The experiences of three courts where reform procedures have 
become settled policies provide an opportunity to learn how basic ap
proaches to managing the criminal appeals process can be developed while 
still taking into account special factors wIthin each jurisdiction. These 
courts are the Illinois Appellate Court Fourth District in Springfield, the 
California Court of Appeal Third District in Sacramento, and the Rhode 
Island Supreme Court. This Research-In-Brief outlines the results and 
implications of research that we conducted during the last two years in 
these three jurisdictions. 

WHAT DO THE PROCEDURES LOOK LIKE? 

The three courts cover the range of alternative ways of handling 
criminal appeals. Springfield employs case management and affirmatively 
monitors compliance with its scheduling orders. Sacramento has a no
argument calendar that relies on an experienced attorney staff to screen 
cases. Rhode Island uses a procedure to identify appeals that can be 
resolved through abbreviated procedures. (A brief oescription of the 
three basic approaches and the versions used in each of the courts is set 
out below. For more detail, see Appendix 1.) 

Case management procedures are directed at reducing case processing 
time by setting and emorcing achievable time frames for the appeal. 
Springfield accomplishes this by a scheduling order indicating the due 
dates for the record and the parties' briefs, and the expecteo date for 
oral argument, which is available upon request of counsel. 

The effect of nQ-argumenL calendars is to reduce the time judges 
have to spend on nQn-argued appeals; the time consumed prior to the 
cQmpletion Qf briefing is not affected. Case processing time may also be 
reduced by advancing the submission of nQ-ar~ument appeals. In Sacra
mento, staff recommendations for submission WIthout argument are presen
ted to a three-judge panel which determines whether to request waIver of 
argument. If ar~ument is waived, the appeal is promptly submitted to 
that panel for declsion. All other appeals are calendared for oral argument. 

Fast tracks focus on appeals that do not require full briefing. This 
permits a court to direct Its resources to cases in which full appellate 
treatment is considered necessary and to accelerate the disposition of 
other appeals. In Rhode Island, an appeal appropriate for disposition on 
a show-cause calendar is identified by a single justice at a conference 
with counsel shortly after the filing of the record. Show~cause appeals 
are submitted for decision on limited written statements and ar~ument on 
a motions calendar. The remaining appeals proceed to brIefing and 
argument. 
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The three approaches vary in terms of how they treat essential 
components of the appeals process, their points of intervention, the role 
assigned to staff, and their objectives. It is im\Jortant to recognize, 
however. that all three involve some type of case dIfferentiation. Rhode 
Island screens early and subsequently places some cases on a show cause 
calendar and others on a regular calendar. Sacramento screens after the 
briefs are filed and then places some cases on a no-argument calendar 
and others on a regular calendar. Springfield's criminal case management 
system §ets uniform time deadlines but incorporates a no-argument option 
for cases in which counsel do not request argument. 

Yet, despite their differences, each of the three courts has accomp
lished the delay-reduction goals that it set out to accomplish (Chapper 
and Hanson, 1987b). In addition, a clear majority of the rarticipants 
surveyed in each jurisdiction believed that the same quality 0 justice is 
provided to all cases (Chapper and Hanson, 1987a). 

Tbese three experiences reinforce the lesson that there is no single 
approach to delay reduction. and no "best" approach applicable to all 
courts. Appellate courts have the opportunity to choose among alternative 
approaches to find the one approach or combination of approaches that 
best accommodates local circumstances while incorporatIng different 
values and priorities. 

WHAT IS THE CONTEXT INTO WHICH NEW PROCEDURES WERE INTRO
DUCED? 

In most discussions of court reform, the emphasis has been on the 
"what" -- the procedures themselves and the results achieved. Too little 
attention has been paid to the context in which the procedures are 
introduced. The context is important as it shapes how individuals view 
the world and what they believe is important. 

The dominant function of the appellate process is the review of 
lower court proceedings. This function, performed virtually out of public's 
view, is far removed from the trial court processing of evidence. Appellate 
courts deal primarily with issues requiring careful research and analysis; 
communication is largely in terms of the written word, with limited 
personal contact between and among the participants. 

First-level appeals. Courts. hearing first-level, mandatory criminal 
appeals are the workhorses of the state appellate court system, handling 
the vast majority of the growing volume of criminal appeals. The three 
courts exammed are fIrst-level appeals courts: the Sprmgfield and Sacra
mento courts are intermediate appeals courts; the Rhode Island Supreme 
Court provides the state's only appellate review. 
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The composition of the courts' caseload -- the business before them 
-- varies considerably as a result of the or~anization of the court system 
and underlying state law. For example, Illinois has a unified trial court 
with a right of appeal to the Appellate Court. As seen in Table 1, 
Springfield thus has a more diverse case load (and less serious in terms of 
offense and sentence severity) than Rhode Island and Sacramento, where 
less serious criminal cases are handled in limited jurisdiction trial courts 
with an appeal, de nQY:Q or on the record, to the general jurisdiction trial 
court. Determinate sentencin~ schemes in California and Illinois (and 
mandatory incarceration proviSIOns in the Illinois law) generate a large 
volume of appeals raising sentencing issues, a situation that does not 
occur with indeterminate sentencing in Rhode Island. Similarly, California 
law permits direct appeals in guilty plea cases, resulting in a large volume 
of sllch appeals and an increased number of challenges to trial court 
denials of suppression motions. 

Routine caseloads. Despite these differences, the three courts share 
an essential characteristic of the environment of first-level appeals 
courts: a high volume of relatively straightforward cases and a much 
smaller volume of more complicated ones. As a result, there is a striking 
similarity across courts in how judges and lawyers view their respective 
criminal caseloads. In each of the three courts, judges, prosecutors, and 
defense counsel see the majority of the case load (the average jurisdiction
wide estimates ranged from 54% in Rhode Island to 59% in Sacramento) as 
"routine" rather than "complex," a distinction based largely on the novelty 
of the issues raised. Furthermore, the participants believe that cases can 
be differentiated for practical purposes and they agree that routine cases 
can be appropriately handled under modified procedures. 

The common environment of a case load dominated by routine appeals 
shapes the way the different procedures operate. Although the courts 
chose different approaches to handling criminal appeals, the different 
procedures handle roughly the same kinds of cases. In each court well 
over half of all criminal appeals are handled through modified procedures. 
In both Sacramento and Springfield roughly 70% are submitted without 
oral argument; in Rhode Island, about 60% are handled on the show cause 
calendar. 

In fact. a similar percentage of y:irtuall)! all categories of cases is 
handled under each jurisdiction's modified procedure. For example, the 
percentage of appeals arising from jury trial convictions resolved through 
modified procedures in Rhode Island, Sacramento and Springfield is 56%, 
68% and 64% respectively, although this type of convlction varies con
siderably across the courts. Differences in the percentage of a given 
type of case handled under a modified procedure, where they occur, 
appear to be the result of the procedure itself or of the court's jurisdic
tion. 
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Table 1 

Composition of Criminal Appeals 1 
(Percent of cases) 

Juri5di~tiQn 
Characteristics Rhode Sacramento 

Island (n=501) 
(n= 127) 

Jury Trials 
Basis of Appcal 

74 51 
Court Trials 0 4 
Pleas 0 40 
Post Convictions 19 2 
Other 6 3 

Offenses 
Homicide 16 10 
Other Crimes against Persons 45 50 
Property 15 22 
Driving 3 1 
Drugs 2 10 
Probation Revocation 11 2 
Other 9 6 

Evidence 
~ 

59 32 
Instructions 20 14 
Sentence 9 42 
Procedure 17 12 
Statutory Construction 4 2 
Constitutional 26 21 
Defective Plea 0 3 
Other 7 3 
And~rs 0 11 

Scntence 
ru9lY'2 yfl.~bation, Incarceration (less 21 18 

Incarceration ~2-1O yrs.) 27 54 
Incarceration more than 10 yrs.) 30 24 
Other 5 3 
Not applicable (pretrialjinterl.) 0 2 
Missing 16 0 

1 The data reflect closed cases in which the court made a decision on 
the merits. For Sacramento and Springfield, we looked at 1983 
filings; 1983 and 1984 filings are used for Rhode Island because of 
its smaller caseload. . 

Spring-
field 
(n=275) 

58 
12 
8 
13 
8 

9 
26 
29 
10 
6 
8 
11 

71 
23 
53 
25 
.1-
34 
15 
15 
3 

26 

43 
22 
3 
7 
0 



The general pattern is that different procedures are being applied to 
what appear to be substantially the same types of cases and at roughly 
the same rate. We believe this to be

2 
the result of the consensus with 

regard to the nature of the criminal caseload. 

A caseload characterized by a substantial number of routine appeals 
is probably typical of all first-level appeals courts. In the research 
courts, somewhat over half of the criminal calendar was perceived as 
routine, and a similar percentage of cases was in fact handled through 
modified procedures. Other courts may differ in their assessment of the 
precise number and the exact txpes of appeals appropriate for specialized 
handling and the degree of differentiation that they wish to undertake. 
It seems likely, however, that there is in every court a sizable number of 
routine cases and a set of acceptable procedures for handling them. 

WHAT DO THE PARTICIPANTS GET OUT OF IT? 

Impact on case processin~ time. In all three courts, alternative 
approaches reduced the elapse time from the filing of the notice of 
appeal to final disposition. The "box-and-whisker" charts in Figure 1 
illustrate some of the approaches' effects on closed cases in which the 
courts made decisions on the merits. The.b.ox represents the range of 
cases falling between the 25th and the -75th percentiles. The horizontal 
~ inside the box represents the 50th percentile (or median). The 
whisker represents an outlier; here it represents the case at the 90th 
percentile. 

In Springfield, case management procedures resulted in an intended 
uniformity of the entire calendar, as demonstrated by the squatness of 
the boxes. Disparity was minimized, as evidenced by the relatively small 
difference between the fastest and the slowest cases. In addition, because 
the time frames in the scheduling order tracked the times provided by 
court rules and the court enforced those deadlines, differences in times 
between argued cases and those decided without argument were modest. 
This is seen by the similarly shaped boxes for the two sets of cases. 

2 The similar rates of cases handled under modified appellate 
procedures amon~ the three jUrisdictions despite observable differences 
III court orgamzation, jurisdiction, state sentencing laws and basic 
management approaches parallel key trial court activities. A basic 
finding from Eisenstein's e.t aI's study of nine trial court communities 
is that the rate of guilty pleas is nearly the same despite differences 
in demographic patterns, crime rates, and court procedures. Moreover, 
the going rates for sentences, according to Eisenstein sll al, emerge 
from a broad consensus among the participants (Eisenstein, 1988). 
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Finally, case management achieved the objective of preventing cases from 
inadvertently taking an excessive amount of time. This is seen by the 
very short whiskers, which indicates that the slowest cases do not take 
much longer than most of the other cases. 

In Sacramento, differentiated handling through a no-argument calendar 
moved the non-argued cases in a more efficient manner, permitting the 
court to devote the time savings to argued cases. As a result, one sees 
that argued cases have a considerably greater median time, a more elon
gated box, and a longer whisker than the non-argued cases. However, 
although the court monitored case preparation on an individual basis, 
there was a fairly substantial range of times within each of the two 
calendars: Each box is elongated and the whiskers are long. 

A key objective in Rhode Island was to reduce overall appeal times 
by accelerating the disposition of appeals directed to the show cause 
calendar. The chart for Rhode Island illustrates the effects of the sharp 
procedural differentiation. There was a considerable difference between 
the median times for the regular calendar and the show causes cases. 
The procedure was also effective in achieving uniform disposition times 
for tIie show cause cases; this is seen by the much smaller box and the 
shorter whisker for the show cause cases than those on the regular 
calendar. 

The three courts illustrate three different ways to reduce appeal 
time. Case data show that alternative procedures reduced appeal time for 
appeals handled under them; overall appeal time for all courts also dropped. 
As the procedures affected different parts of the total appellate process 
and operated in different ways, their effects vary considerably from court 
to court. Each court adopted a procedure which addressed the problems 
it found most troublesome. 

Impact on quali~. Management approaches are not forced upon a 
jurisdiction; they are put into place because they meet the aspirations of 
active, reform-oriented judges and attorneys. New procedures become 
institutionalized because they meet the participants' working criteria of 
how cases are best handled. In ~ each Jurisdiction, a large majority of 
participants is satisfied that all cases, including those handled under 
modified procedure, receive the same quality of justice (65% in Rhode 
Island, 84% in Sacramento, and 71 % in Springfield). What accounts for 
these levels of satisfaction that all cases receive the same quality of 
justice? We attempted to understand how and why that occurred through 
tapping the views of the judges and attorneys on the effects of their 
respective procedures. 

The interviews strongly confirm that satisfaction with the quality of 
justice is nut strongly related to systemic performance. Although all 
three approaches reduce appeal time, delay reduction is not the only or 
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even the ultimate effect the participants credited. In fact, individuals' 
views concerning an approach's impact on case processing time, efficiency, 
and productivity bear almost no relationship to their assessment of its 
impact on the quality of justice. 

Tnese observations are drawn from the data in Table 2. This table 
presents correlations between the participants' views on what lhe approach 
m their court is accomplishing and their views on the ouality.3 We asked 
the participants first to indicate how the approach· affected systemic 
performance, such as case processing time (items 1, 2, and 3), efficiency 
(items 4 and 5), and productivity (items 6 and 7), as well as issues that 
we chose to call nonsystemic factors (items 8 through 12). As seen in 
the table, the nonsystemic factors are much ~retter than those associated 
with case processing tnne, efficiency, and prodUCtiVIty. 

Basically. the evidence tells us that if the participants see a modified 
procedure as allowing more time for complex cases (item 8) and .ru.u 
creating an affirmance track (items 9 through 12), they are satisfied that 
cases treated under the procedure receive the same ~uality of justice as 
those on the reiular calendar. Moreover, these juris lction-wide patterns 
hold true for the different J?ositions; judges, court staff, government 
attorneys, public defenders, retamed counsel, and appointgd counsel share 
these working criteria (See Hanson and Chapper, 1987a, 1987b). 

3 The gamma coefficients measure the association between pairs of 
attitudes. The higher the coefficient, the stronger the association 
between the attitudes. Our benchmark criteria are that coefficients 
between 0 and ± .3 are weak, those between ± .31 and ± .6 are moderate, 
and those above ± .6 are strong. A positive coefficient means that if 
an individual agrees with one proposition, he or she agrees with the 
other one; a negative coefficient means that if an individual agrees 
with one proposition, he or she disagrees with the other one. 

4 As an illustration of the lack of a predictable relationship 
between systematic factors and quality, the data indicate that if two 
participants perceive the approach in their court reducing overall case 
processing time, one is likely to be satisfied that the same quality of 
Justice is rendered to all cases and one is likely to be dissatisfied. 

5 These findings are consistent with a general theory of public 
organizations developed by Lipsky (1980). According to this theory, 
participants in public or~anizatlOns, such as courts, prisons. jails, welfare 
agencies, and so forth, VIew quality in terms of their individual caseloads 
and clients. Most find it difficult to rise above their immediate respon
sibilities and relate their work to measures of performance such as effi
ciency and productivity, which require a system-level understanding. On 
the other hand, the theory predicts that court participants relate to 
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Table 2 

Correlates of the Participants' Satisfaction 
That All Cases Receive the Same Quality of Justice3 

(Gamma Coefficients) 

The approach in your court. .. 

Case Processing TImel 

1. Reduces case processing time 
for all cases 

2. Reduces case processing time 
for show cause cases/cases 
submitted without oral argument 

3. Reduces case processing time 
for regular calendar / 
argued cases 

Efficiency2 

Rhode Island SacramentoSpringfield 
N=18=6N=45 

-.11 .39.40 

.16.29.21 

-.11 .42.23 

4. Reduces time judges are required 
to devote to individual cases -.36 .05 .16 

5. Reduces time attorneys are required 
to devote to individual cases .44 .20 .01 

Productivity2 

6. Allows attorney to handle 
more cases in the same 
amount of time 

7. Allows the Court to handle 
more cases in the same 
amount of time 

.03.35.08 

.51.10.29 



Table 2 (cont) 

Non-5ystemic Criteria 1 

Rhode Island SacramentoSpringfield 
N=ffif=6N=45 

8. Allows the Court to spend 
time on complex cases. .79 .46 .64 

9. Creates the appearance of 
second class justice -.91 -.84 -.30 

10. Makes it more difficult to 
uncover reversible errors -.70 -.78 -.21 

11. Causes the Court's decisions 
to be decided without sufficient 
information -.86 -.70 -.36 

12. Makes the outcome a foregone 
conclusion -.70 -.61 -.64 

1 

2 

3 

(For Rhode Island and Sacramento) Procedures in most appellate 
courts involve some differentiation among criminal cases. In your 
court, for example, some cases are (directed to summary disposition 
procedures/decided without oral argument) ... 

(For the Appellate Court of Illinois) Illmois is one of the few 
appellate courts to enter a scheduling order in every appeal. .. 

One possible impact of this procedure is on case processing time
the time from NOA to decision .. please indicate the extent you agree 
or disagree that the procedure in your court affects case processing 
time in each of the following ways. 

Obviously, case processing time is not the only aspect of the 
appellate process affected by a given procedure ... Please indicate the 
extent to which you agree or disagree that the procedure in your 
Court produces the following effects. 

Based on your experience, how satisfied are you that cases (handled 
under the show-cause procedures/submitted without argument) received 
the same quality of justice as cases on the regular calendar that are 
argued? 



Hence, what is most important to the judges and lawyers in every 
court is that modified procedures enable them to devote more time to the 
complex appeals while not jeopardizing the adequacy of review for the 
routIne cases. Because judges and attorneys beliey§ tbat working distinc-

:n:li;)~ ~e:at<; ~;%:n t~ut!r!;a~ar~?;pI:p;:ifat!helorwrotliQrw;g:r~i 
~. 

The lack of sharp differences between positions in regard to quality 
holds true for one other vital issue: the aspects of the criminal appeals 
process that the participants believe to be required in every case. If 
some participants strongly believe that full-blown procedures are necessary 
in every case and others strongly believe that modified procedures are 
appropriate, this disagreement inhibits experimental tests of proposed 
changes. The conventional wisdom is that views of this topic do diverge, 
in accordance with the conflicting goals of different positions. As a 
result, when a proposal is brought up for consideration, the discussion mar terminate because it is assumed that one or more sets of participants 
wit find it unacceptable. 

Contrary to this Rerspectiye, our interview data reveal very few 
statistically significant dIfferences on what jUdies. ioyernment attorneys. 
public defenders. retained counsel. and apPQinted cQunsel deem tQ ~ 
required (Hanson and Chapper, 1987b). Participants in the three jurisdic
tions were asked to agree or disagree whether full, written briefs, oral 
argument, panel conference, a written decision, and a publishable opinion 
were required in every case. The only major area of disagreement finds 
both government attorneys, and all types of defense counsel more strongly 
agreeing than do judges that written decisions are essential. An explana
tion of the court's decision is uniformly considered the least dispensable 
aspect of the process as far as attorneys are concerned. However, the 
widespread consensus on the other aspects suggests that the traditional 

rocess is ~nuc~ fl.1ore modi~iable than the. c<?nven~ional wisdom suggest~. 

issues such as whether the outcome of a case is a foregone conclusion or 
whether it is more difficult to uncover reversible error when a case is 
expedited. That is, judges and attorneys know from their own experience 
whether a modified procedure is an affirmance track. 
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CONCLUSION 

First-level a\"peals courts with a mandatory criminal jurisdiction, 
despite variations In caseload composition, have caseloads that are heavily 
routine. Although they use different procedures, they differentiate cases 
in much the same way: different procedures handle substantially the case 
kinds of cases. 

The successful experiences in these courts confirm the proposition 
that appellate delay is not inevitable and that there is no single best 
approach for every court. Appellate courts have the opportunity to 
choose among alternative approaches and to find the one approach or 
combination of approaches that best addresses their particular problems. 

The experiences of these three courts provide lessons for those 
seeking to implement delay. reduction programs. The evidence indicates 
that the immediate objectIves of delay reduction are not responsive to 
the incentives associated with institutionalized programs. Increased 
productivity, greater efficiency, and reduced case processing time, are not 
the ultimate criteria that individual judges and attorneys rely on in 
assessing the merits of alternative approaches to managing the appellate 
process. 

The reality of the appellate court context is a growing caseload with 
a wide diversity of cases with different requirements and demands. This 
context gives rise to a particular combmation of intellectual desires, 
managerial expectations, and standards of quality that emphasizes the 
importance of permitting the participants to allocate their time among 
these cases in a way that allows them to devote the time they believe 
appropriate to each. 

One of the reasons why courts have been unwilling to consider or 
adopt new procedures has been the belief that the changes would be 
opposed by the bar. Evidence from this research, however, indicates that 
judges, government attorneys, and defense counsel do not hold significantly 
different views toward the requirements of the appellate process. More
over, the participants share common criteria in assessing the impact on 
the quality of justice of the basic approach to hand1in~ criminal appeals. 
This suggests that when appellate courts consider making adjustments in 
their procedures, they should not assume, without at least some exploratory 
evidence, that changes are automatically unacceptable. 

Judges are in the position to initiate discussions concerning reforms 
and to communicate their ideas to the attorneys. They have the respon
sibility of drawing attention to problems of volume and delay and initiating 
the search for \"ossible solutions. Judges, however, must be sensitive to 
everyone's qualitative concerns about the impact of delay reduction 
procedures. They should be able to demonstrate that new procedures will 
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not establish affirmance tracks and 'will permit participants to allocate 
their time as warranted. 

LOOKING AHEAD 

The implications of the court research, of course, should be strength
~ned by further inquiry. By building on this first effort to measure 
participants' attitudes quantitatively both the theory and management of 
the state criminal appeals process can be more firmly grounded in reality. 
From our perspective, the next wave of systematic research flows in the 
following directions: 

o Generalization of the current research findings. Greater confidence 
ill our results and their implications can be achieved by verifying this 
study's working hypotheses m other courts using different versions of 
case management, decision without oral argument, and fast tracking. 
That is, future researchers need to determine how well the present findings 
can be generalized to other courts that report some success in dealing 
with problems of delay through the adoption of some procedural innovation. 

o Refined measurement of incentives. Whereas the current research 
conceptualizes a typology of incentives that underlay the institutional
ization of planned chan~e, the supporting evidence is tentative. Yet, 
because incentives are Widely acknowledged to be the ~ Qlla 1lQll of 
successful reforms, futme. researchers should concentrate on refining the 
measurement of incentivc~s. () 

o Or~anizational theory. The current research uses the theory of 
public or~amzations developed by Lipsky (1980) to understand the attitudes 
of particIpants. It is reasonable to extend Lipsky's theory in order also 
to understand how the: organizational structure of appellate courts affects 
their work processes and decisions. 

o Performance assessment. Although the participants in the three 
research sites are satisfied that the approach in their court provides the 
same quality of justice to aU cases, this measure needs to be complemented 
by a broader range of performance indicators. Past and ongoing research 
has analyzed performance ftandards for trial courts; such work is equally 
needed at the appellate lc::vel. 

6 Future studies can be guided fruitfully by other NIJ-sponsored 
research, such as that conducted by Thomas Church and Milton Heumann 
(1987) on incentives in trial court delay reduction. 

7 Research on trial court performance standards is underway at 
the National Center for State Courts with the support of the Bureau of 
Justice Assistance. Parallel work is needed to determine the extent to 
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o Outcomes. The issue of reversals in criminal appeals deserves 
examination in li~ht of the participants' aversion to affIrmance tracks. 
We have only linuted information on the wide range of possible outcomes 
when a case is reversed and virtually no information on the nature of the 
error or its surrounding circumstances. Systematic research is needed to 
expand our knowledge of this crucial indicator of what appellate courts 
do and to suggest how some errors may be avoided through Improved trial 
court practices. 

Future research has the promising potential of not only increasing 
our theoretical and applied knowledge of appellate courts, but it can con
tribute to our understanding of courts in general. We all need to know 
which generalizations hold true for both trial and appellate courts and 
which ones apply to only one level. A unified and useful theory of 
courts, however, can only be achieved by pursuing the frontiers of research. 

which procedural innovatJions adopted by many appellate courts several 
years a~o, such as increased staff involvement, is related to efficiency, 
productIvity and quality of decisions, as measured by objective 
mdicators of output. The relationship between outcome measures and 
how courts are organized into regions, divisions, or panels, also needs 
to be examined. ' 
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Appendix 1 

Appeals Procedures in Three Courts 

Case management. Management procedure are directed at reducing 
case processing time by setting achievable time frames for the appeal. 
This IS typic;ally accomplished by a scheduling order which sets the dates 
on which events are to occur. A court may choose time frames for the 
entire period from notice of appeal to disposition or only between certain 
stages of the appeal (e.g., notice of appeal through briefing). 

Case management procedures were adopted in 1977 for both criminal 
and civil appeals by the five-judge Appellate Court in Springfield. Based 
on information provided in a form docketing statement filed by appellant 
shortly after an appeal is filed, the court enters a scheduling order 
indicating the due dates for the record, the parties' briefs, and the
expected date for oral argument. In criminal appeals the time permitted 
for record preparation and briefing is the time provided by court rules. 
Cases are scheduled for argument 45 to 60 days after the close of briefing. 
Time deadlines are strictly enforced. The court's affirmative case manage
ment operates in a context in which oral argument is available upon 
request of counsel (usually made in the brief). Decisions on the merits 
are either by published opinions or unpublished orders; the decision to 
publish is made independently of whether the appeal was argued. 

Submission without oral argument. Approximately 35 state appeals 
courts submit at least some of their appeals without oral argument. The 
effect of "no-argument" calendars is to reduce the time judges have to 
spend on non-argued appeals. Case processing time may also be reduced 
by advancing the submIssion of no-argument cases. However, the time 
consumed prior to the completion of briefing is not affected. Although 
there is great variation in the specific procedures used, a common practice 
involves screening to identify these cases and their subsequent preparation 
by central staff attorneys rather than by the judges' individual law clerks. 

In the seven-judge Sacramento court, one of the six re~ional districts 
of the state's intermediate appellate court, the current "routme disposition 
appeal" procedure dates from the early 1970s. Each a~peal is reviewed 
after briefing. The initial screening is done by the princIpal staff attorney 
who assigns appeals he believes will not require oral argument to staff 
attorneys for research. These appeals are presented to a three-judge 
panel. If, after discussion, the panel concludes that oral argument is not 
necessary, counsel are asked to waive ar~ument. Appeals which do are 
submitted for decision to the panel WhICh requested the waiver. All 
other appeals are scheduled for oral argument. Decisions on the merits 
are by either published or unpublished opinion, a determination made 
independently of the argument/no-argument deCIsion. 



Fast-Track procedures. Unlike case management procedures and the 
no-argument calendar, fast tracks focus on appeals that do not require 
full briefing. By differentiating ~ppeals early, cases susceptible to accel
eration can be placed on a separate track calling for modified preparation 
and abbreviated time frames. This permits a court to direct its resources 
to cases in which full appellate treatment is considered necessary; for the 
other cases, shortened time frames can sharply reduce case processing 
time and the time required to be spent I)n an appeal by the 'court and 
counsel. 

The five-rpember Rhode Island Supreme Court adopted its show-cause. 
calendar for criminal appeals in 1981. The distinctive feature of court 
practice is a prebriefing procedure triggered by the filing of the lower 
court record. Appellant subsequently files a statement of up to five 
pages summarizin~ the issues presented in the appeal; filing by appellee is 
optional. A justIce then holds a conference in each appeal, the outcome 
of which is an order directing its subsequent handling. Cases the justice 
concludes do not warrant full briefing are set for hearing on a show 
cause calendar and are argued before the full court. Each side may file 
a supplemental statement of up to ten pages. Show cause dispOSItions, 
which require unanimity, generally result in a one-page order. The 
remaining appeals proceed to briefing and argument to the entire bench. 
Decisions in the briefed appeals are by published opinions. 



How to Handle CriminaL Appeals 

by 

Joy A. Chapper and Roger A. Hanson 
Justice Resources 

The research reported here is supported by a grant from the National 
Institute of Justice, although the VIews expressed do not necessarily 
represent the policies of the Institute. The authors wish to thank the 
appeals court, court staff, and appellate bar in Rhode Island, Sacramento, 
and Springfield. This research clearly would not have been possible 
without their cooperation and support. We also acknowledge helpful 
comments received from Bernie Auchter, John Cariotto, Honorable Winslow 
Christian, Dan Hall, Honorable Thomas Kleinschmidt, Honorable Roselle 
PeL'elis, David Price, and Barbara Smith and the role of Katherine Wegner 
in preparing this article. 



Introduction 
The contemporary trend in criminal appeals is extraordinary. Nation

wide figures indIcate that the number of appeals is doubling every ten 
years, a rate of increase greater than changes in the incidence of crime, 
arrests, and trials over the same time period. (Marvell and Lindgren, 
1985). 

Expansion of case load pressures on all the key participants in the 
appellate process -- judges, government attorneys, defense counsel, and 
court staff -- heightens concern over the timely resolution of criminal 
appeals. The deterrent effect of criminal sanctions is undermined by 
lengthy appeals which postpone the finality of trial court convictions 
(Carrington, .e.1. al, 1976). Justice is compromised when reversals are 
reached after defendants have been incarcerated for long periods of time 
(Christian, 1971). Finally, because criminal appeals generally are given 
priority in scheduling, the slower the pace of criminal appeals, the greater 
the backlog in the also increasing volume of civil appeals. 

There is no siUJ~le approach to delay reduction. The fact that 
delays in the processing of appeals undermine justice is no prescription 
for a single approach to delay reduction. As the National Center for 
State Courts demonstrated (Martin and Prescott, 1981), "delayed" courts 
often do not resemble one another. That is, courts with similar overall 
processing times can have quite different elapsed times at different 
stages of the appeals process -- record preparation, briefing, awaiting 
submission, and pending decision. 

Additionally, even in jurisdictions with the same time patterns, the 
participants may not necessarily agree on what the problem is. Is the 
problem inadequate productivity? Or is it inefficiency? The former 
suggests the need for resolvin~ more cases, overall, in the same amount 
of fixed time (e.g. more opiruons per month) whereas the latter sug~ests 
the need for reducing the amount of time spent in resolving indiVIdual 
cases. Finally, judges and attorneys in different jurisdictions may incor
porate values differently in their plans to reduce delay. For example, to 
ensure the visibility of the court's decision-making process one court 
might preserve oral argument for most cases and another might publish a 
high percentage of its opinions. 

Ihe value in comparing different approaches. There is a great deal 
to be learned about the prospects and problems of introducing changes in 
appealS courts by selectively focusing on jurisdictions that have reduced 
delay. Part of our work over the past two years has been to examine 

1 Courts that have adopted a new approach to handling criminal 
appeals and have accomplished whatever goals they set out to accomplish 
are worthy of examination because the landscape is cluttered with failed 

1 



three such courts. They are the Illinois Appellate Court Fourth District 
in Springfield, the California Court of Appea Third District in Sacramento 
and the Rhode Island Supreme Court. . 

These courts span the spectrum of alternative ways of handling state 
criminal appeals. Springfield employs case management and affirmatively 
monitors compliance with its scheduling orders. Sacramento has a no
argument calendar that relies on an experienced court staff to screen 
cases it believes do not require oral argument. Rhode Island uses a fast 
track procedure to differentIate cases requiring ntH briefing, oral argument, 
and published opinion from those that do not. 

These courts provide an opportunity to learn how approaches can be 
developed both to meet different facets of delay and take into account 
special factors within each jurisdiction. Hence, the objective of this 
article is to (1) describe the courts' experiences and to (2) suggest how 
other courts might build on that history. Our findings are based on 
systematic interviews with most of the key participants -- jud~es, ~overn
ment attorneys, defense counsel, and court .staff in all three Jurisdictions
- and a close examination of individual case files.:'::: 

Three approaches to handlinB criminal appeals. 

The three basic approaches under consideration vary in terms of how 
they treat essential components of the appeals process, their points of 
intervention, the role assIgned to staff, and their objectives. Furthermore, 
each court has customized its approach so that even those courts using an 
approach similar to one of the three research sites, will not look exactly 
tne same. 

Case management. Management procedures are directed at reducing 
case processing time by setting achievable time frames for the appeal. 
This IS typically accomplished by a scheduling order which sets the dates 
on which events are to occur. A court may choose time frames for the 

attempts at reform. This includes courts which consider making changes, 
often at length, but fail to act on any proposal and courts which enter 
into experiments which never become institutionalized. For this reason, 
j~risdictlons where mos! of tlJ.e participants are relatively satisfied with. 
an approach offer a baSIS for learnmg more about what seems to work and 
why. 

2 One important caveat is that this article is not intended to evaluate 
the relative effectiveness of one manner of handling appeals over another. 
Because we do not believe that there is a single best approach, this article 
should not be interpreted as pronouncing one method as the correct one 
for every court. 
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entire period from notice of appeal to disposition or omy between certain 
stages of the appeal (e.g., notice of appeal through briefing). 

Case management procedures were adopted in 1977 for both criminal· 
and civil appeals by the five-judge Appellate Court in Springfield. Based 
on information provided in a form docketing statement filed by appellant 
shortly after an appeal is filed, the court enters a scheduling order 
indicating the due dates for the record, the parties' briefs, and the 
expected date for oral argument. In criminal appeals the time permitted 
for record preoaration. and briefing is the time provided by court rules. 
Time deadlines' are strictly enforced. The court's affirmative case manageD 
ment operates in a context in which oral argument is available upon 
request of counsel (usually made in the brief). Decisions on the merits 
are either by published opinion or unpublisbed orders; the decision to 
publish is made independently of whether the appeal was argued. 

Submission without oral argument. Approximately 35 state appeals 
courts submit at least some of their appeals without oral argument (Roper 
.el al., 1985). The effect of "no-argument" calendars is to reduce the time 
judges have to spend on non-argued appeals. Case processing time may 
also be reduced by advancing the submission of no-argument cases. 
However, the time consumed prior to the completion of briefing is not 
affected. Although there is great variation in the specific procedures 
used, a common practice involves screening to identify these cases and 
their subsequent preparation by central staff attorneys rather than by the 
judges' indivIdual law clerks. 

In the seven-judge Sacramento court, one of six regional districts of 
the state's intermediate appellate court, the current "routine disposition 
appeal" procedure dates from the early 19705. Each aJ?peal is reviewed 
after briefing. The initial screening is done by the princIpal staff attorney 
who assigns appeals he believes will not require oral argument to staff 
attorneys for research. These appeals are presented to a three-judge 
panel. If, after discussion, the panel concludes that oral argument is not 
necessary, counsel are asked to waive argument. If argument is waived, 
the appeal is submitted for decision to the panel that requested the 
waiver. All other appeals are scheduled for oral argument. The court 
later decides whether to publish the opinion in a case. 

. Fast-Track procedures. Unlike case management procedures and the 
no-argument calendar, fast tracks focus on appeals that do· not require full 
briefing. By differentiating appeals early, cases susce~tible to acceleration 
can be placed on a separate track calling for modIfied {,reparation and 
abbreviated time frames. This permits a court to direct ItS resources to 
cases in which full appellate treatment is considered necessary; for the 
other cases, shortened tIme frames can sharply reduce case processing time 
and the time required to be spent on an appeal by the court and counsel. 
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The five-member Rhode Island Supreme Court adopted its show
cause calendar for criminal appeals in 1981. The distinctive feature of 
court practice is a pre briefing procedure triggered by the filing of the 
lower court record. Appellant subsequentiy files a statement of up to 
five pages summarizing the issues presented in the appeal; filing by 
appellee is optional. A justice then holds a conference, In each appeal, 
the outcome of which is an order directing its subsequent handling. 
Cases the justice concludes do not warrant full briefing are set for 
hearing on a show cause calendar and are argued before the full court. 
Each side may file a supplemental statement of up to ten pages. Show 
cause dispositions, which require unanimity, generally result in a one-page 
order. The remainin~ appeals proceed to briefing and argument to the 
entire bench. Decisions In the .briefed appeals are by published opinions. 

It is important to recognize that ail three approaches involve some 
type of case differentiation and handle some cases under modified proce
dures. Rhode Island screens early and subsequently places some cases on 
a show cause calendar and others on the regular calendar. Sacramento 
screens after the briefs are filed and then places some cases on a no
aq~ument calendar and others on the regular calendar. Springfield's 
cnminal case management system sets uniform time deadlines but incorpor
ates a no-argument option for cases in which counsel do not request 
argument. 

TIte context for court reform. 

. In most discussions of court reform, the emphasis has been on the 
"what" -- the procedures themselves and the results achieved. Neglected 
in this emphasis are two types of factors in which the procedures are 
introduced. The first type consists of court organization, jurisdiction, 
and caseload composition. Differences along these dimensions are what 
make appellate courts look different. The second is the court's working 
environment. 

Concernin~ the first type of contextual factors, the three courts 
illustrate the Wide diversity that exists in courts of appeal. The Springfield 
and Sacramento courts are intermediate appeals courts; the Rhode Island 
Supreme Court provides the state's only appellate review. But even as 
courts of first review, they deal with quite different case loads as a result 
of the organization of each state's court system and underlying state law. 
The state of Illinois, for example, has a unified trial court from which 
there is a right to appeal to the Appellate Court. Springfield thus has a 
more diverse caseload (and less senous in terms of offense and sentence 
severity) than Rhode Island and Sacramento where less serious criminal 
cases are handled in a limited jurisdiction trial court with an appeal, de. 
UQYQ or on the record, to the general jurisdiction trial court, 
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Determinate sentencing schemes in California and 11l1nois (and man
datory incarceration provisions in the Illinois law) generate a large volume 
of appeals raising sentencing issues, something that does not occur in 
Rhode Island which has indeterminate sentencing. Similarly, California law 
permitting direct appeals in gUilty plea cases results in a significant 
number of challenges in Sacramento to the trial court's denial of suppres
sion motions. A sn~shot of what constitutes a criminal appeal in each 
court is seen in Table 1. 

appeaTt:e wf!fcfte w:u~t C~~~~ri~:r:ce5t;~ac~! ;~~=~n~iff!~~~~ 
!;~~ =~isi"hGo i;ingroh~yt~ileCQt:"t~h:t~ ==a~ ~~=e~ 
An essential characteristic of the environment surrounding firsHevel 
appellate courts is that they are the workhorses of state appellate systems 
especially in the area of criminal appeals. They are confronted with a 
high volume of relatively straightforward cases and a smaller volume of 
more complicated ones. As a result, there is a striking similarity across 
courts in how judges and lawyers view their respective criminal caseloads. 
In each of the three courts, the majority of the caseload (ranging from a 
low of 54% in Rhode Island to a high of 59% in Sacramento) is seen, on 
average, as "routine" rather than "complex," a distinction based largely on 
the novelty of the issues raised. However, cases involving single issues, 
non-controversial facts, or sentencing questions are other identifiable 
characteristics of routine ness. 

Although prior studies (Beiser, 1974; Wold, 1978) have observed that 
routineness is a fact of appellate court life, we believe that this fact 
implies that different procedures handle roughly the same kinds of cases. 
EVIdence from the three courts supports this view: In each well over half 
of all criminal appeals is handled through modified procedures. In both 
Sacramento and Springfield roughly 70% are submitted without oral argu
ment. In Rhode Island, about 60% are handled on the show cause calendar. 

Ulh • 1" h d' ..• 1 d . ,rr at IS most mea lUg IS t atesplte yanahon In case OiL COmpOSI-
tion. a similar percentage of virtually all catei0ries of cases is handled 
under each jurisdiction's modified procedure. For example, the percentage 
of appeals arising from convictions following jury trials that are resolved 
through modified procedures in Rhode Island, Sacramento and Springfield 
is 56%, 68% and 64% respectively, although this type of conviction varies 
considerable across the courts. Similarly, the respective percentages for 
appeals involving crimes against persons that are processed under a 
modified procedure are 64%,70%, and 73%. 

3 The data reported in this article reflect closed cases in which the 
court made a decision on the merits. For Sacramento and Springfield, we 
looked at 1983 filings; 1983 and 1984 filings are used for Rhode Island 
because of its smaller caseload. 
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TABLEl 

Relative Frequency of Certain Characteristics 
Among Criminal Apra1s 

(Percent of cases .., 
J:yrisdi~tiQn 

Characteristics Rhode Sacramento Sprin~field 
Island (n=501) (n=2 5) 
(n=127) 

Basis of AJlI1~al 
Jury Trials 74 51 58 
Court Trials 0 4 12 
Pleas 0 40 8 
Post Convictions 19 2 13 
Other 6 3 8 

Offenses 
Homicide 16 10 9 
Other Crimes against Persons 45 50 26 
Property 15 22 29 
Driving 3 1 10 
Drugs 1 10 6 
Probation Revocation 11 2 8 
Other 9 6 11 

Issues 
Evidence 59 32 71 
Instructions 20 14 23 
Sentence 9 42 53 
Procedure 17 12 25 
Statutory Construction 4 2 4 
Constitutional 26 21 34 
Defective Plea 0 3 15 
Other 7 3 15 
And§[s 0 11 3 

Sentence 
HiliW'2 yfl.~bation, Incarceration (less 21 18 26 

Incarceration ~2-10 yrs.) 27 54 43 
Incarceration more than 10 yrs.) 30 24 22 
Other 5 3 3 
Not applicable (pretrial/interl.) 0 2 7 
Missing 16 0 0 



J\ 
\) 

Where there are differences in the percentage of a given type of case 
handled under a modified procedure, they appear to be the result of the 
procedure itself, or the court's jurisdiction. For example, Rhode Island's 
lower percentage of cases raising constitutional issues that is handled by 
modified procedures (41% as opposed to 59% in Sacramento and 62% in 
Springfield) may reflect the concerns of the single-level appeals court. 
This and the earlier screening may ~lso explain Rhode Island's lower 
percentage of homicide cases handled by modified procedures (20% as 
op,posed to 36% and 59%). The general pattern, nonetheless, is that 
dIfferent procedures are being applied to what appear to be substantively 
the same typ'es of cases and at roughlr the same rate. We believe that It 
is the simdarity in the participants views of the criminal caseload-
some are seen as routine and some are complex -- that accounts for this 
situation. Our interviews corroborate this interpretation. Judges and 
attorneys in all three jurisdictions defined the cases handled under modified 
procedures (Le., show cause or no argument) in essentially the same way 
as they defined routine cases. 

The effects of the three approaches. 

Briefing and Court Decisions. Based on the evidence that case 
management, submission without argument, and fast-track approaches 
differentiate roughly the same· types of cases, our working hypothesis is 
that briefing by attorneys and- the natu::'e of the court's decisions are 
parallel in the three courts. The rationale is that if the cases selected 
for full (or modified) review are essentially similar, then attorneys and 
judges treat each set of cases similarly. Measurable aspects of attorney 
and judicial activities are the lengths of briefs and opinions (in pages). 
The prediction that the lengths will be similar across jurisdictions IS 
tested against data presented in Table 2. 

As hypothesized, the brief lengths (both appellants and appellees) 
are nearly identical across the three sets of fully briefed and argued 
cases. Affirmance rates constitute additional evidence to support the 
proposition that the procedures are treating like cases alike. 

O' .,. h d . h' . tiC mterpretatlOn or t eseata IS t at routmeness exerCIses a 
powerful influence in what appellate courts do despite ~ood reasons they 
each have for selecting one procedural approach oyer anolilier. Appellat~ 
courts treat criminal cases in much th\ same way although they choose 
quite different routes to resolyinl6 them> On the other hand, alternative 

4 In other research related to the study of three approaches to 
criminal appeals (See Chapper and Hanson, 1987), we examined how and 
why cases are placed on a regular calendar or under some modified 
procedure. Contrary to the intellectual critics of appellate courts (e.g. 

6 



Table 2 

Comparison of the Effects of Different 
Appellate Court Procedures on Briefing and Court Decisions 

Jurisdiction 

RbQd~ Island Sa~ram~nm Springfield 
Re~ular Show Submitted Submitted 
Ca endar Cause Argued Without Argued Without 

Calendar Argument Argument 
(n=50) (n=8) (n=162) (n=342) (n=83) (n= 192) 

AYsn:ag~ 
Brief Length 

Appellant 28.7 N.A 27.7 13.8 26.4 17.8 
Appellee 25.5 N.A, 28.4 12.2 21.1 15.6 

A~~I~..g~ 
01l1l1lQU 
Length 12.6. 10.8 15.3 6.4 9.7 5.9 

Affi[man~ 
~ (Fully 
Affirmed) 

62% 71% 63% 82% 63% 80% 



· , 
Sprin~field. Motivating factors behind Springfield's adoption of its 

case management procedures in 1977 included an average appeal time of 
23 months and the embarrassment of appeals "falling through the cracks" 
in the court as well as in attorneys' offices (Craven and Appleton, 1979). 
The docketing statement provided the information and the scheduling 
order the vehicle the court needed to assert control over its caseload. 
Case management was combined with an existing no-argument calendar, 
determined by attorneys when they declined to request oral argument. By 
1979 average appeal time had been reduced to under eight months, a pace 
which has be~n maintained despite increases in workload. 

The "box-and-whisker" chart in Figure 1 illustrates some of the 
approaches' effects on the elapsed time from filing to final disposition. 
This technique, used in trial cmut research (Ryan ru; ai., 1981), shows the 
entire range of times and conveys more information than numbers alone. 
The hox represents the range of cases falling between the 25th and the 
75th percentiles. The horizontal line inside the box represents the 50th 
percentile. The. whisker represents an outlier; here it represents the case 
at the 90th percentile. 

As shown in the chart, case management procedures resulted in an 
intended degree of uniformity of the entire calendar, as demonstrated by 
the sguatness of th~ boxes. Case management, which is supposed to 
minimize disparity in processing times, is successful as evidenced by the 
relatively small difference between the fastest and the slowest cases. In 
addition, because the time frames in the scheduling order tracked the 
times provided in court rules and the court enforced those deadlines, 
differences in times between argued cases and those submitted without 
argument are modest. This is seen by the similar shaped boxes for the 
two sets of cases. Finally, case management achieves the objective of 
preventing cases from inadvertently taking an excessive amount of time. 
This is seen by the very short whiskers, which indicates that the slowest 
cases do not take much longer than most of the other cases. 

Sacramento. The Court's current "routine disposition appear' proce
dure was geveloped in the early 1970s in order to permit the court to 
respond to an increasing volume of cases without an increase in judicial 
resources. Although the court saw no increases in judicial positions 

Davies, 1981, 1982), we found no evidence that the modified procedure 
was seen as an affirmance track in any of the three jurisdictions. By an 
affirmance track, we mean that a procedure ensures that reversible error 
is not likely to be found, thereby minimizing the overturning of convic
tions especially in serious cases. 

7 
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between 1970~ 1985 case processing time remained stable and criminal case 
backlog did not develop. 

The differentiated handling under the submission without argument 
approach is intended to move the non-argued cases in an efficient manner 
and to devote those time savings to argued cases. As a result, one 
expects argued cases to have a considerably greater median time, a more 
elongated box, and a longer whisker than the non-ar~ued cases. An 
inspection of Figure 2 reveals precisely that sort of plcture. However, 
Figure 2 also indicates that although the court monitors case preparation 
on an individual basis, there is a fairly substantial range of times within 
eaclJ of the two calendars: Each box is elongated and the whiskers are 
long. 

Rhode Island. The procedures adopted in Rhode Island in 1981 were 
part of a multiphased attack on pervaSIve problems of delay and limited 
resources. Prior to that time every appeal was fully briefed and argued, 
with criminal appeals receiving an absolute prionty on the argument 
calendar. The prebriefing and show cause procedures first adopted for 
criminal appeals were to reduce overall appeal times, enable the court and 
the small institutional offices to allocate their scarce time where most 
needed, and, by directing some appeals to a separate motions calendar, to 
permit the court to reduce the backlog of appeals awaiting oral argument 
(Olson and Chapper, 1983). In three years substantial progress was made. 
Overall time from docketmg to disposition was halved by 1984, from 20 
months to 10 months. 

The box-and-whisker chart for Rhode Island (Figure 3) illustrate the 
effects of the sharp differentiation. One expects that there will be a 
considerable difference between the median times for the regular calendar 
and the show cause cases. This is borne out by the respective times .of 528 
versus 268 days. Similarly one expects the early screening to homogenize 
the show cause cases and to eliminate the likelihood of any show cause 
case from taking an excessive amount of time. The expectations are met 
as seen by the much smaller box and the shorter whisker for the show 
cause cases than those on the regular calendar. 

Appealing to the future. 

The experiences of the three courts that we have studied intensively 
indicate that while caseload composition varies, caseloads in thf~se courts 
of mandatory jurisdiction are heavily routine. Additionally, although they 
use different procedures, they handle a similar profile of cases under 
their modified procedures. Whereas the different delay approaches may 
achieve different delay reduction goals, the work of judges and attorneys 
may be quite similar. 
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What dQ the experiences of these three courts suggest as general 
principles for handling criminal appeals? We believe that there are at 
least two basic lessons to be learned. 

First, the successful experiences of Sacramento, Springfield, and 
Rhode Island demonstrate that aopellate courts have the opportunit-r' to 
choose among alternative approaches and to find the oneapproac~! or 
combination of approaches that best suits them. There is more than one 
way to reduce delay and to accommodate local circumstances. 

Second, the evidence indicates that courts have to be willing to 
modify basic approaches. Approaches must be seen independently from a 
given application by a particular court and should be tailored to fit 
another court's context, problems, and participants views toward the 
appellate process in general. Because delay is a multifaceted problem, 
courts mllst acquire the data to document where their problems are in 
order to build a consensus as to the goals new procedures are designed to 
achieve and to generate a commitment to carry out those goals. 
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Abstract 

The objective of this paper is to present some initial ideas on the 
nature of incentives surrounding court reform, ideas which emerge from a 
larger, comparative examination of alternative approaches to handling 
criminal appeals. ' 

Despite the differences in the jurisdiction, organization, and caseload 
composition of first-level appellate courts, we believe that aspects of the 
appellate court context give rise to a set of mutually reinforcing incentives. 
Based on systematic interviews with professional participants in the 
criminal appeals process, we propose an incentive structure consistin~ of 
professional, mana~erial, and what we choose to call street-level incentives. 
This paper descnbes these incentives and how this incentive structure 
plays a role in the process of establishing new ideas as settled policy. 
Contrary to what might be expected, the data su~est that many of the 
ostensible ~oals of delay reduction and perhaps SImilar reforms may not 
be responSIve to the sorts of rewards essential to the institutionalization 
of innovations. 



Introduction 

A prominent observation of contemporary court reform is that 
efforts to improve the administration of justice frequently fall short of 
desired objectives despite good intentions and the potential J?ayoffs of 
proposed changes. It is contended that reformers all too often Ignore the 
fact that the professional participants in the legal process have an invest
ment in maintainin~ the status quo because, over time, they have con
formed their behavIOr to existing procedures and have shaped the proce
dures to meet their mutual interests (Feeley, 1983; Church, 1982; Mahoney 
et at, 1981; Nimmer, 1978). For a reform to succeed, therefore, judges 
and attorneys must be offered incentives to overcome the normal resistance 
to change and to make the disruption that all change brings worthwhile 
(Hillsman, 1982). 

The persistence of delay in case processing and the failure-ridden 
history of the effort to reduce it demonstrate all too clearly that a good 
idea -- one that matches a recognized problem with a promising. alternative 
method for addressing it -- is necessary but not suffIcient. The uneven 
tradition of reform reinforces the observation that such goals as delay 
r~duftion are not ends in themselves and good ideas are not self-execu
tmg. 

Failures occur at every stage of the policy process. Many courts 
consider making changes, often at length, but fail to act on any proposal. 
Others enter into experiments which never become institutionalized. This 
irregular pattern of innovation and diffusion means that while some 
courts accomplish their d~ired goals, parallel gains prove difficult to 
achieve on a WIdespread basis. 

Yet, despite the critical importance of knowin~ that reform requires 
more than a good idea, there is uncertainty concermng what the incentive 
structure surrounding it looks like. It is one thing to identify the absence 
of incentives after the fact as the antecedent of policy failure; it is 
another to anticipate the factors that are sufficiently attractive and 
compelling to encourage people to behave in desired ways. Hence, although 

1 This history is not unique to the courts. The mixed degree of 
success and failure is observed in virtually every area of policy imple
mentation. See, e.g., Ingram and Mann, 1980. 

2 Prescriptions for successful implementation in a single jurisdiction 
often presume that the key participants have adopted new goals and have 
made a commitment to monitor the implementation process and to motivate 
others (e.~., Ryan et a1., 1981). However, because these prescriptions do 
not identity how and why these goals are adopted, information necessary 
to address the problem of transferability is incomplete. 
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the literature has identified the centrality of incentives to the change 
process, basic information on the kinds of available rewards and induc
ements remains unknown. This is not only a serious gap in our theoretical 
knowledge; this void also makes it difficult to develop effective strategies 
for improving the management of courts and the litigation process. 

The complex nature of incentives is demonstrated by the failure of a 
commonly thought-of incentive, Le., financial remuneration, to induce 
desired delay-reduction behavior. As recently reported by Church and 
Heumann (1987), the offering of substantial sums of public monies to 
prosecutors in each of the five boroughs of New York, if they contributed 
to the reduction of criminal case disposition time, met with mixed reactions. 
Some prosecutors substantially speeded up their processing of cases in 
order to receive promised rewards, while others mad;; modest efforts, and 
ret others simply rejected the entire offering. The limited allure of 
Increases in available resources is underscored by the fact that prosecutors 
were free to choose the method by which they impacted the processing of 
cases. Hence, there are many basic qu~stions that remain unanswered 
concerning this crucial element of court reform. 

What is it about the context of courts that gives rise to a particular 
set of incentives? How does the nature of the court work influence 
incentives? Are there different incentives across courts and for each of 
the participants? 

The objective of this paper is to present some preliminary evidence 
. on court-reform related incentIves, based on a comparative examination of 

alternative approaches to handlin~ criminal appeals in three selected 
courts 1"lith mandatory jurisdiction: case mana~ement in the Illinois 
Appellate Court Fourth District in Sprin~Ield, submtssion without argument 
in the California Court of Appeal Thrrd District in Sacramento, and a 

3 Certainlv the theoretical importance of incentives has been 
established, but In a different context (See, e.g., Wilson, 1973). Our work 
will not operate at that level of abstraction, nor will our categories be the 
same. Our notion of incentives is closer to the ideas outlined by Church 
(1982) in which incentives are articulated on a more operational level 
(See also Burstein, 1980). We consider incentives to be expectations as 
to what sort of work is rewarding, the kind of control over work that is 
satisfying, and the sort of performance standards that can be meaningfully 
related to individual job responsibilities and work demands. 

4 Although much of the discussion concerning incentives has taken 
place in the trial court context, the basic conclusions in 'the literature 
apply as well to appellate courts. Similarly, while our generalizations are 
grounded in the CrIminal appeals process, they have a relevance beyond 
appellate courts. 
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fast-track procedure in the Rhode Island Supreme Court.5 Each of these 
courts has accomplished the delay-reduction goals that it set out to 
accomplish (Chapper and Hanson, 1987b). In addition, a clear majority of 
the participants surveyed in each jurisdiction believe that the same 
quality of justice is provided to all cases including those handled under a 
modified procedure (Chapper and Hanson, 1987a). 

Through interviews with most of the key participants -- judges, 
government attorneys, defense counsel, and court staff, a total of 127 
respondents -- we have explored a broad range of theoretical and policy 
issues (See Chapper and Hanson, 1987a, 1987b) including the factors 
associated with the successful institutionalization of each approach. This 
paper draws on these systematic interviews, quantitative analyses of each 
court's caseload, and observations at each location. 

The basic working hypothesis of our investigation is that key aspects 
of the appellate court context give rise to certain incentives. Those 
incentives, which we classify as professional, managerial, and street-level, 
in turn account for why proposed changes in procedure ultimately became 
matters of settled policy. The remaining portion of this paper is devoted 
to describing aspects of the court context, to identifying the proposed 
incentive structure, and to discussing the implications of this structure 
for future court research and reform. 

Appellate Court Context 

Context is very important in shaping how individuals view the world 
and what they believe is important. 6 We found this general notion to be 
certainly true in the appellate court setting where several key contextual 
factors appear to be the basis for incentives. These factors are the role 
of appeals courts, the mandatory jurisdiction of first-level appeals courts 
and the nature of their caseloads, and selected characteristics of appellate 

5 For a brief description of the three basic approaches and the 
versions used in each of the three courts, see Appendix 1. 

6 The importance of context as an organizing concept in the modern 
study of law enjoys a rich tradition since the theories of Durkheim (See, 
e.g. Turkel, 1979). Recently it has become a focal ,Point of discussion in 
major debates over the meaning of disputes (Felstmer, et. al., 1980-81; 
Kidder, 1980-81; and Trubek, 1980-81) and the meaning of legal rules 
(Weissbrourd and Mertz, 1985), as well as efforts to identify the deter
minants of court dispositions (Heydebrand, 1977). Our use of the term, 
context, is intended to achieve a more modest purpose. We view incentives 
as arising from a context rather than flowmg independently from the 
participants' minds, although the participants' outlooks interact and 
mfluence how they see their context. 
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courts that resemble what Michael Lipsky (1976, 1980) calls a street-level 
public orgalli~ation. 

Role of Appellate Court5. The dominant function of the appellate 
process is to reVIew a lower court pr0<reding (for an empirical confirmation 
of this, see Beiser, 1974; Wold, 1978). This function, which is performed 
virtually out of public view (Carrington et al., 1976), is one very important 
step removed from the hurly-burly tri§l court processing of evidence and 
highly substantive meaning of justice. There is very limited personal 
contact between and among the participants, and in criminal arpeals9there 
is very little of the informal negotiation observed on the civi side. In 
this context, the defendant is, ~ven more than in the trial context, an 
irregular participant. 

Followin~ from their function, appellate courts deal primarily with 
issues requirmg careful research and analrsis, rather than calculating 
strategies and tactics normally associated WIth adjudication in the trial 
court. The basic subject matter of appellate courts is communicated 
primarily in terms of the written word, i.e., a record and briefs, with the 
issues usually stated in a relatively tidy fashion if not in the form of a 
single issue. In addition, as Judith Resnik (1982) observes, the appellate 
process consists of few stages which are not subject to the same type of 
manipulation and maneuvering by the parties seen in the trial process. 

lurisdiction and Caseload. Courts hearing first-level mandatory 
criminal appeals, whether intermediate appellate courts or supreme courts 
in jurisdictions without an intermediate appeals court, are the workhorses 
of the state appellate court system. State supreme courts in jurisdictions 
with an intermediate appellate court exerdse a discretionary jurisdiction 
and accept very few criminal appeals. As a result, courts with a mandatory 
jurisdiction must handle the overwhelming bulk of the growing volume of 

7 The participants' views in our survey rated error correction as 
the defining function of the criminal appeals process in contrast to four 
other possible functions: (a) confirming the imposition of sanctions by 
the lower court; (b) assuring uniformity in how cases are handled at the 
trial level; (c) protecting constitutional rights; and (d) clarifying the 
meaning of laws (Chapper and Hansou, 1987a). . 

8 For an extensive discussion of the trial court's emphasis on the 
substantive nature of justice, see Feeley (1979). 

9 Goldman (1977) saw extensive informal negotiation among counsel 
in civil appeals as critically influencing the rate of settlements. 
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criminal appealfo which has been doubling every ten years (Marvell and 
Lindgren, 1985). 

Not only is the volume of appeals growing, but a large segment of 
the caseload raises issues which are routine in character. Routineness 
generally refers to the. novelt~' . of the. issues being raised by the appellant. 
In routme cases, the Issues !Jlsed represent a well-traveled road, although 
cases with a single issue, non-controverted facts, and sentencing questions 
are also key characteristics of routine cases. 

Despite wide differences in jurisdiction and case load composition 
among the courts we examined (Chapper and Hanson, 1976b), the judges 
and attorneys were in substantial agreement concerning the nature of the 
caseload. From our interviews, the typical estimate of routine cases was 
over 50% in each of the three jurisdictions. Furthermore, the participants 
believe that cases can be differentiated for practical purposes and they 
agree thatllfOutine cases can be appropriately handled under modified 
procedures. 

~als CQurts as Qr~anizations. Leading scholars have urged the 
application of organizationa theories as useful tools for understanding 
more fuBy the processing of court cases and the behavior of individual 
participants. A critical argument made on behalf of the organization~ 
approach is that these theories focus attention on the role of incentives. 
From our persrective, one of the most fruitful and perhaps most provoca
tive theories 0 public organizations, including courts, correctional agencies, 
and welfare departments, is the basic notion that public organizations are 

10 The history from 1870 to 1970 of how state supreme courts 
adapted to caseload pressures by increasing their discretionary authority 
and through the creation of intermediate appellate courts is well established 
elsewhere. (See Kagan et aI, 1978). A companion account of parallel 
trends in first-level appellate courts with mandatory jurisdictions awaits 
future historians. 

11 Each of the approaches involves some type of case differen
tiation. Rhode Island screens early and subsequently places some cases 
on a show cause calendar and others on the regular calendar. Sacramento 
screens after the briefs are filed and then places some cases on a no
a!f~ument calendar and others on the regular calendar. Springfield's 
cnminal case management system sets uniform time deadlines but incor
porates a no-argument option for cases in which counsel do not request 
argument. See Appendix 1. 

12 For a review of these theories and their potential, see Burstein, 
1980; Boyum and Mather, 1983, and for particular applications in the 
appellate court context, see Davies, 1981, 1982. 
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street-level bureaucracies. The leading proponent of this theory is Michael 
Lipsky (1976, 1980), although others have contributed to thIS school of 
thought (e.g., Yates, 1974; Yin and Yates, 1975). 

The participants' in a public organization, according to the street 
level theory, see their responsibilities almost solely in terms of their 
immediate work ~nvironment rather than lofty policy goals or standards 
imposed by top management. Most find it difficult to rise above the 
demands of cases and clients and connect system-level measures of perfor
mance with their own situation. Their work environment produces a 
strong incentive for them to want to employ criteria they can relate to 
their individual caseloads and to resist such systemic standards as efficiency 
and productivity, which may be of great importance to the organization's 
leaders. Lipsky contends that the street-level participants generally 
succeed in satisfying their incentives to define organizatlOnal objectives 
because of their inherent and considerable discretion (they are expected 
to treat cases individually) and their autonomy from management control 
(much of their behavior is not observable by top management). 

In our opinion, the criminal appeals process may be viewed fruitfully 
from a street-level perspective although it lacks some of the characteristics 
associated f~th managers and subordinates operating within a sin~le 
organization. Nonetheless, it seems reasonable to consider the partlci
pants in the appellate court context -- judges, aovernment attorneys, 
defense counsel, and court staff -- as focusing primarIly on their respective 
caseloads rather than on system-level ideas in defining their responsibili
ties and standards of performance. To the extent that the street level 
theory is a model of the appellate court context, then, the participants 
are expected to define standards of performance in terms of factors that 
they can relate to their own caseloads and not only to systemic consider~ 
ations. 

A Typology of Appellate Court Incentives 

OUf inquiry into three alternative appellate court procedures provides 
us with the opportunity to identify incentives which appear to account 
for why new procedures are institutionalized. Because our analysis does 
not focus on the change of attitudes before and after the adoption of 
new procedures, we cannot describe the interactive dynamics of how 
incentIves shape procedures and how procedures in turn affect incentives. 
Nevertheless, given the limited knowledge of how new approaches become 

13 Other analysts have used Lipsky's theory as a model to interpret 
how courts react to caseload pressures. (See, e.g. Emerson, 1983). While 
that research complements the current study, it does not use the model 
to discuss how incentives arise and affect the selection of criteria by 
which procedures are assessed. 
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set~le14 policy, the focus on institutionalization is a reasonable starting 
pomt. 

We believe that there are three key categories of incentives, each of 
which is linked to a particular aspect of the appellate court context. 
First of all, there are the professional incentives emerging from the role 
of appellate courts. These mcentives relate to the rewards that individuals 
receive from the nature of their work. They concern what individuals find 
most satisfying about their required tasks. 

The second type of incentive is managerial in nature and arises from 
the routine nature of the caseload. It relates to the degree or kind of 
control that individuals wish to have over their work and the structure in 
which they prefer to operate. 

FinalIy, the third type of incentive relates to the kind of ,performance 
standard that participants deem appropriate in assessing their Jurisdiction's 
approach in handling criminal appe,als. The street-level theory of public 
organizations suggests that the participants have a strong incentive to 
assess the approach in terms of their own individual caseloads rather than 
in terms of efficiency, productivity, or case processing time. 

Professional Incentives. In the appellate court context, the profes-
sional incentive is a desire for intellectual activity. An indication of this 
incentive is revealed by the participants' responses to the question: 
"What is the most satistying part of the criminal appeals process from 
your perspective?" Judges, government attorneys, defense counsel, and 
court staff indicated they find it most rewarding to engage in the resolu
tion of cases where the outcome is uncertain but their own research and 
analysis can have an appreciable impact. For judges, the collegial inter
action in clarifying the meaning of law and its applications was the most 
satisfying aspect of their jobs. . A sample of their responses illustrate this 
point. 

The most satisfying part of the criminal appeals process is ... 
o "interest in the law, its nature and significance. My biggest frus-

tration is with people who do not share my vision." 
o "Intellectual stImulation of law" 
o "Solving tough, complex questions" 
o "Getting a novel question and writing a clean slate" 

14 Previous discussions of incentives in the court context have been 
conducted primarily in conceptual terms with limited operationalization of 
theoretical definitions. The current research attempts to move beyond 
conceptualization by linking categories with measurable attitudes. It is 
hoped that this effort will lead others to develop more precise and valid 
indicators of incentive-related views and behavior in future research. 
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A parallel pattern can be seen in the views of attorners -- govern
mentattorneys, ~ublic defenders, appointed counsel, and retamed counsel. 
A catalogue of theIr views is found in Table 1. 

Many of the government attorneys said that they found the writing 
of briefs in cases which resulted in published opinions most stimulating. 
(These sorts of responses are classified as academic/intellectual in Table 
1). Defense counsel, although they certainly wanted to win, found those 
cases which required extra effort most attractive. For all of the partici
pants, then, the opportunity t~5 engage in activities where intellectual 
effort is rewarded is a key incentive. 

Managerial Incentiyes. These incentives refer to the kind of control 
individuals wish to exert over their work place. Here a court's jurisdiction 
and caseload play a role. Most of the participants believe it is possible 
to make a working distinction between routine and complex cases and 
they prefer the procedures for handlin~ cases that are consistent with 
that belief. Hence, they have an incentIve to want to work in situations 
where they have more time to spend on complex cases. 

An indication that this sort of incentive is operating in the appellate 
court setting is seen by observin~ the factors that predict the degree of 
satisfaction that individual partiCIpants have with the procedures under 
which they labor. A striking finding from our empirical research is that 
despite the differences in the approaches used in the three courts, a key 
criterion on which the participants gauged the adequacy of the approaches 
was the extent to which the court was permitted to spend more time on 
complex cases. As seen in Table 2, the overall pattern of correlations 
indicates that in all three jurisdictions, the more that the participants 
believed that the approach permitted more time for complex cases, the 
more they were satisfied that the same quality of justice was rendered to 

15 As Carrin~on (1980) has observed, the professional incentive 
may become disruptIve if the participants demand complete fulfillment in 
order to be satisfied. If every aspect of appellate court Hfe must be 
responsive to this incentive, then the participants develop unrealistic 
expectations and may exhibit dysfunctional practices, e.g., writing long 
bnefs or opinions in cases where they are not warranted. 
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Table 1 

Most Satisfying Aspect of the Crit~al Appeals 
Process for Attorneys 

Government Public Appointed Retained 
Attornfs Defenders Counsel Counsel 

N= 2 N=24 N=30 N=13 

Academic/Intellec-
iual Nature of Work 14 4 15 2 
(e.g. "building the 
argumenf') 

Variety of Work 3 1 1 0 

Affect Development 
of Law (ej' "helping 

5 make ~oo law," 4 3 0 
"affectmg the course 
of how criminal law 
is practiced"). 

Oral Argument 2 4 2 3 

Participation in the 
Process (e.g. "providing 3 7 8 1 
representation to those 
who need it," "seeing the 
process at work!'). 

Winninfo/Obtaining 
Relief or Client 4 5 1 1 
(e.g. "winning when 
client deserves to 
win," "seeing the 
process at work"). 

Other 2 0 3 1 

1 What is the most 
your perspective? 

satisfying part of the criminal appeals process from 



Table 2 

Correlatiom Between the Extent to Which 
an Approap Allows More Time to Be Spent on Co:rplex 

Cases and the Approach's E~ec;ts on Qf:1ality . 
(Gamma CoeffiClents) 

Rhode Island 
N=18 

.79 ,,/ 

Judges and 
Court Staff 

N=21 
.72 

Public 
Defenders 

N=20 
.57 

By Jurisdiction 

Sacramento 
N=63 

.46 

By Role 

Government 
Attorneys 

N=35 
.13 

By Type of Defense Counsel 

Appointed 
Counsel 

N=29 
.35 

Springfield 
N=45 

.64 

Defense 
Counsel 

N=60 
.61 

Retained 
Counsel 

N=l1 
.61 

1 Please indicate the extent to which you agree or disagree that the 
procedure in your court allows the Court to spend more time on 
complex cases. 

2 Based on your experience, how satisfied are you that cases (handled 
under the show-cause procedures/submitted without argument) received 
the same quality of justice as cases on the tegular calendar that are 
argued? 



- -----.-------~------~---- ---

all cases.16 Conversely, the more they believed that the approach did 
not permit this allocation of time, the more they were dissatisfied. 

From our perspective, this finding is of vital importance because it 
suggests that approaches with different delay-reduction goals and different 
procedures for handling cases must satisfy a common incentive. Although 
aPl?roaches may take different routes In the resolution of cases, they 

. ultllnate.ly inust provide the participants with a sense that they have more 
time to spend in areas where it is warranted. 

The assessments of judges and attorneys toward approaches used in 
other courts reinforce the proposition that they are concerned about the 
management of their time. We asked the participants to evaluate the 
approaches in the other two courts in terms of their advantages and 
dIsadvantages in relation to their court's existing procedures. Their 
resl?onses indicated that they tended to judge the approaches in terms of 
theIr effects on their own work time; they did not evaluate them in 
terms of abstract, philosophical standards. 

Street-Level lnc~ntives. Street-level incentives concern the partici-
pants' desire to employ standards of performance that they can relate to 
their individual caseloads. The participants, acting as if they were members 
of a street-level organization, mcorporate concepts such as equality and 
fairness into their standards, but in a way that is meanin~flll to them. 
They are not oriented by notions of efficiency, productivIty, and case 
processin& time, which all require a system-level understanding. Instead, 
the pressmg demands of their work gives them an incentive to use criteria 
that incorporate issues such as whether a case's conclusion is forgone 
when it is expedited under a modified procedure. They know from their 
own experience whether an approach involving a summary calendar is 
creating an affirmance track for some cases. 

For our test of the street-level theory, we used the following 9uestion 
as our dependent variable: "Based on your experience, how satisfled are 
you that cases (handled under the show-cause procedures/submItted without 
argument) received the same quality of justice as cases (on the regular 
calendar/that are argued)?" 'We ran a battery of items against this 
question including the participants' views of the impact of the approach 

16 The results presented in Table 2 are gamma coefficients. They 
indicate strength of association between the question measuring the 
approach's impact on the time available for complex cases and the question 
measuring quality of justice. A gamma can range from -1.0 to 0.0 to 
+ 1.0, with the higher values indicating stronger associations. A negative 
~amma suggests that the relationship is inverse. OUf benchmark criterion 
IS that values from .0 to .3 indicate ~ associations, .31 to .6 indicate 
moderate associations, and .61 to 1.0 indicate stroni associations. 
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used in their court on efficiency, productivity, and case processing time. 
If these items are strongly f~~ltf~sitively associated with the measure of 
participant satisfaction, thiS ' the street-level proposition that the 
particip~nts have an incentive to. eschew s~stemic ~~iteria. On ~he o~her 
hand, If the street-level theory IS ~, (l,e. partlcipants have Incentives 
to rely on measures they can relate to their own caseload) the issue of 
affirmance tracks will be strongly and negatively correlated with quality. 

As seen in Table 3, the prediction that the street-level aspect of 
the appellate court context produces incentives toward certain standards 
of performance and not others is strongly confirmed. None of the partici-

, . . . ff' . d " h pants VIewS. - on case processIng time. eJClency. or pro uctlVltyayt 
strong, positive associations with quality. That is, if the participants 
agree that a given approach reduces the elapsed processing time for all 
cases, they do not necessarily agree that the same quality of justice is 
rendered to all cases. In fact, the direction of some of the correlations 
is opposite of what is predicted. For example, the inverse relationship 
between the views of Rhode Island's particiRants concerning overall case 
processing time and their views toward quality (-.11) suggests that delay 
reduction may have a slight negative impact. More generally, the cor
relations are either very weak, or only in the moderate range. 

In contrast, each of the four questions relating to whether the 
procedure is seen as an affirmance track is inversely related to quality, 
althou~h this relationship is stronger in Rhode Island and Sacramento 
than m Sprin~field. The results indicate, for example, that the more 
strongly particIpants disagree with the proposition that the alternative 
procedure in their court makes it more difficult to uncover reversible 
error, the more they are satisfied that cases under both calendars receive 
the same quality of justice. Similarly, if they disagree with the assertion 
that the alternative makes the case outcome a forgone conclusion, they 
are more inclined to be satisfied that the quality of justice is the same. 

Looking Ahead 

managerial. and street-level. hile our information is tentative it suggests 
some non-obvious relationships that have implications not only for present 
research and policy, but also for future study and reflection. 

Contrary to what might be expected,' the findings su~est that many 
of the ostensible goals of delay reduction and perhaps SImilar sorts Of 
reforms are simply not responsive to the rewards associated with 
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Table 3 

Correlates of the Participants' Satisfaction 3 
That All Cases Receive the Same Quality of Justice 

(Gamma Coefficients) 

Rhode Island Sacramento Springfield 
N=18 N=63 N=45 

Systemic Criteria 
The approach in your court. .. 

Case Processing Time1 

- Reduces case processing time 
for all cases -.11 .39 .40 

- Reduces case processing time 
for show cause cases/cases 
submitted without oral argument .16 .29 .21 

. - Reduces case processing time 
for regular calendar I 
argued cases -.11 .42 .23 

Efficiency2 

- Reduces time judges are required 
to devote to indIvidual cases -.36 .05 .16 

- Reduces time attorneys are required 
to devote to individual cases .44 .20 .01 

Productivity2 

- Allows attorney to handle 
more cases in the same 
amount of time .03 .35 .08 

- Allows the Court to handle 
more cases in the same 
amount of time .51 .10 .29 



Table 3 (cont) 

Rhode Island Sacramento Springfield 

Non-Systemic Criteria 1 
N=18 N=63 N=45 

The approach in your court. .. 

~ Creates the appearance of 
second class justIce -.91 -.84 -.30 

- Makes it more difficult to 
uncover reversible errors -.70 -.78 -.21 

- Causes the Court's decisions 
to be decided without sufficient 
information -.86 -.70 -.36 

- Makes the outcome a foregone 
conclusion 

1 

2 

3 

-.70 -.61 -.64 

appellate 
In your 

dispOSItion 

(For Rhode Island and Sacramento) Procedures in most 
courts involve some differentiation among criminal cases. 
court, for example, some cases are (directed to summary 
procedures/decided without oral argument) ... 

(For the Appellate Court of Illinois) Illinois is one of the few 
appellate courts to enter a scheduling order in every appeal ... 

One possible impact of this procedure is on case processing time
the time from NOA to decision .. please indicate the extent you agree 
or disagree that the J?rocedure in your court affects case processing 
time in each of the followmg ways. 

Obviously, case processing time is not the only aspect of the 
appellate process affected by a given procedure... Please indicate the 
extent to which you agree or disagree that the procedure in your 
Court produces the following effects. 

Based on your experience, how satisfied are you that cases (handled 
under the show-cause procedures/submitted without argument) received 
the same quality of justice as cases on the regular calendar that are 
argued? 



'. 

institutionalized programs. The reality of the appellate court context is a 
growing caseload with a wide diversity of cases, with different require
ments and demands on the jud~es and attorneys. This context gives rise 
to a particular combination of Intellectual desires, managerial expectations, 
and stan.dards of quality that emphasizes the importance of permitting the 
participants to allocate their time among these cases in a way that allows 
them to devote the time they believe appropriate to each. The agenda 
for future research and reform, therefore, might profitably take these 
findings into account in developing designs and strategies. Researchers 
should acknowledge that the frequently stated goals and objective resu\~ 
of policy reforms are not always salient to those affected by the reforms. 
Reformers should acknowledge that the goals to which they aspire are not 
necessarily shared by the people who have to make those goals a reality. 

17 For a parallel discussion of this same type of phenomenon in 
another policy arena, see the discussion by Mazmanian and Sabatier 
concerning citizens' evaluations of the California Coastal Commission (1980). 
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Appendix 1 

Appeals Procedures in Three Courts 

The three basic approaches we examined vary in terms of how they 
treat essential components of the appeals process, their points of interven
tion, the role assigned to staff, and their objectives. Furthermore, each 
court has customized its approach so that even those courts using an 
approach similar to one of the three research sites will not look exactly 
the same. 

Case management. Management procedure are directed at reducing 
case processing time by setting achievable time frames for the appeal. 
This IS typically accomplished by a scheduling order which sets the dates 
on which events are to occur. A court may choose time frames for the 
entire period from notice of appeal to disposition or only between certain 
stages of the appeal (e.g., notice of appeal through briefing). 

Case management procedures were adopted in 1977 for both criminal 
and civil appeals by the five-judge Appellate Court in Springfield. Based 
011 information provided in a form docketing statement filed by appellant 
shortly after an appeal is filed, the court enters a scheduling order 
!nclicating the due dates for the record, the parties' briefs, and the 
expected date for oral argument. In criminal appeals the time permitted 
for record preparation and briefing is the time provided by court rules. 
Time deadlines are strictly enforced. The court's affirmative case manage
ment operates in a context in which oral argument is available upon 
request of counsel (usually made in the brief). Decisions on the merits 
are . eit~er by . published opinions or unpublished orders; the decision to 
publIsh IS made mdependently of whether the appeal was argued. 

Submission without oral argument. Approximately 35 state appeals 
courts submit at least some of their appeals without oral argument. The 
effect of "no-argument" calendars is to reduce the time judges have to 
spend on non-argued appeals. Case processing time may also be reduced 
by advancing the submtssion of no-argument cases. However, the time 
consumed prior to the completion of briefing is not affected. Although 
there is great variation in the specific procedures used, a common practice 
involves screening to identify these cases and their subsequent preparation 
by central staff attorneys rather than by the judges' individual law clerks. 

In the seven-judge Sacrarr.~nto court, one of the. six re~ional districts 
of the state's intermediate appellate court, the current "routme disposition 
appeal" procedure dates from the early 1970s. Each al?peal is reviewed 
after briefing. The initial screening is done by the prinCIpal staff attorney 
who assigns appeals he believes will not require oral argument to staff 
attorneys for research. These appeals are presented to a three-judge 
panel. If, after discussion, the panel concludes that oral argument is not 
necessary~ counsel are asked to waive ar~ument. Appeals which do are 
submitted for decision to the panel WhICh requested the waiver. All 



other appeals are scheduled for oral argument. Decisions on the merits 
are by either published or unpublished opinion, a determination made 
independently of the argument/no-argument decIsion. 

Fast~Track procedures. Unlike case management procedures and the 
no-argument calendar, fast tracks focus on appeals that do not require 
full briefing. By differentiating appeals early, cases susceptible to accel
eration can be placed on a separate track calling for modified preparation 
and abbreviated time frames. This permits a court to direct its resources 
to cases in which full appellate treatment is, considered necessary; for the 
other cases, shortened time frames can sharply reduce case processing 
time and the time required to be spent on an appeal by the court and 
counsel. 

The five-member Rhode Island Supreme Court adopted its show
cause calendar for criminal appeals in 1981. The distinctive feature of 
court practice is a prebriefing procedure triggered by the filing of the 
lower court record. Appellant subsequently files a statement of up to 
five pages summarizing the issues presented in the appeal; filing br. 
appellee is optional. A justice then holds a conference m each appea, 
the outcome of which is an order directing its subsequent handling. 
Cases the justice concludes do not warrant full briefing are set for 
hearing on a show cause calendar and are argued before the full court. 
Each side may file a supplemental statement of up to ten pages. Show 
cause dispositions, which require unanimity, generally result in a one-page 
order. The remainin~ appeals proceed to briefing and argument to the 
entire bench. Decisions In the briefed appeals are by published opinions. 
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ABS1RACf 

The purpose of this paper is to contribute to the literature on state 
appellate courts through an analysis of judges' and attorneys' attitudes 
toward three approaches to handling criminal appeals: case management, 
submission without argument, and fast tracks. All of these approaches 
differentiate cases in some way and expedite the processing of some cases 
under particular modified procedures. 

The central finding concerns the factors associated with the par
ticipants' degree of satisfaction that cases handled under a modified 
procedure receive the same quality of justice as cases handled on a 
regular calendar. We find that the more participants believe that a 
modified procedure allows the court to spend greater time on complex 
cases and avoids being an affirmance track, the more they are satisfied. 
The perceived consequences of a procedure on case processing time, 
efficiency, or productivity are unrelated to views of quality. We believe 
that these results are consistent with Lipsky's (1980) general theory of 
public organizations and have important implications for efforts to change 
appellate courts. 



INTRODUCTION 

Planned change in American appellate court systems exhibits a 
pattern common to contemporary domestic reform efforts. Various solutions 
have been developed to respond to increases in caseload volume (Flango 
and Elsner, 1982) and delay (Martin and Prescott, 1981). These range 
from the aJlocation of more, resources, the adoption of technological 
innovations, and the creation of intermediate courts of appeal, to the 
modification of traditional procedures. While most of these proposals have 
been introduced in at least one court, with reported success, few procedural 
reforms have been tested ri~orously. Many courts, confronting volume 
and delay problems have faIled eIther to adopt or institutionalize any 
significant change in procedure. 

This pattern of reform raises the central research issue of the role 
that the participants' values and beliefs play in grounding the le~al 
process. Leading judges and legal scholars have offered strong normative 
arguments in favor of traditional procedures. For example, Bazelon (1971) 
sees traditional criminal appellate procedures as essential to the main
tenance of quality and efficiency-oriented changes as threats to that 
ultimate value. Llewellyn (1960) argues specifically on behalf of oral 
argument, which he sees as the only way attorneys can highlight the 
essential aspects of the case to the bench. Given these arguments against 
the introduction of new approaches to managing the appellate process, 
information concerning participants' attitudes is most relevant. 

The objective of this paper is to contribute to the debate over 
aP1?ellate court approaches through a comparative analysis of participants' 
attItudes toward the handling of criminal appeals under regular and 
modified procedures in three selected state courts: (1) the Rhode Island 
Supreme Court, (2) the California Court of Appeal Third District in 
Sacramento, and (3) the Appellate Court of Illmois Fourth District in 
Springfield. Rhode Island introduced a fast track, show cause procedure 
in 1981; Springfield adopted a case management program in 1977; and 
Sacramento has relied on a staff-processed routine disposition calendar 
since 1971. 

The remaining portion of this paper outlines the three approaches 
and describes the ~articipants' perceptions of the court's case load. As 
Davies (1981, 1982 and Neubauer (1985) contend, perceptions of the 
court's case load af ects the sorts of procedures the participants believe 
are necessary and appropriate. We then probe the participants' degree of 
satisfaction that cases receive the same quality of justice regardless of 
how they are handled. Using the street level theory of public organiza
tions as an analytical framework (Lipsky, 1980), we offer working hypo
theses for the observed levels of satisfaction. 
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RESEARCH CONTEXT 

The approaches we chose to examine represent alternatives to handling 
criminal appeals. They treat essential components of the legal appeals 
process -- transcript preparation, briefing, oral argument, and the court's 
decision -- differently and assign different responsibilities, schedules, and 
options to judges, court staff, government attorneys, and defense counsel. 

Case Management. Management procedures primarily are directed at 
reducing total elapsed case processing time by setting achievable time 
frames for the completion of each stage of the appeaL This is typically 
accomplished by placing each appeal on a schedule: An order entered 
shortly after an appeal is filed will set the dates on which subsequent 
events are to occur. A court may choose to fix time frames for the 
period either from notice of appeal to disposition or between certain 
stages of the appeal (e.g., notice of appeal through briefing). 

Case management, however, while placing each stage of an appeal 
under time limits, generally does not differentiate among cases according 
to complexity. Management procedures may thus have little effect on the 
amount of time judges and attorneys have to spend on an individual case. 
Case management may be combined, however, with other procedures based 
on case differentiation. Fairly well institutionalized in the federal system, 
appellate case management has not achieved the same level of acceptance 
among state appeals courts. However, Illinois, Minnesota and OhIO are 
places where some form of case management is used by state intermediate 
courts of appeal. 

Submission without arrment. A much more common procedure in 
state systems is the use 0 seoarate calendars of cases subffiltted without 
oral argument. This usually L involves screening to identify these cases 
and their subsequent preparation by central staff attorneys rather than by 
law clerks assigned to individual judges. Screening after briefing is 
completed, the way most of these calendars operate, does not address the 
bulk of appeal time (typically 50% or more) that occurs prior to the 
completion of briefing, althou¥h it can reduce the time from the close of 
briefing to decision. The pnmary effect of "no-argument" calendars is to 
reduce the time that judges have to spend on some (non-argued) cases 
with the ultimate objective of making more time available for the remaining 
(argued) cases. Judge and attorney time devoted to the argument and 
preparation for it is also avoided. A second opportunity for delay reduction 
IS to advance the submission of no-argument cases; this is, however, not 
a necessary feature of their operation. Courts with mandatory criminal 
jurisdiction in at least 35 states submit some of their cases without oral 
argument, although staff screening is not involved in every procedure 
(Roper, ~.21, 1985). 
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"Fast tracks". Neither case management nor a no-argument calendar 
differentiates cases that might not require full briefing. In addition, 
neither directly responds to the need for accelerated handling in particular 
kinds of cases. These are the foci of so-called fast tracks. Under such 
procedures cases are differentiated early in order to affect case preparation 
and presentation. Cases susceptible to acceleration can be placed on a 
separate track calling for modified preparation (generally shorter brief 
limits) and abbreviated time' frames. A fast track initiated early in an 
appeal permits a court to direct its resources to the cases in which the 
full appellate treatment is considered necessary. Fflr the other cases, 
abbreviated time frames can sharply reduce overall appeal time. Modifica
tions in case preparation can also reduce the time required to be spent 
on an appeal by the court and the attorneys. Rhode Island, New Hamp
shire, and New Mexico each employ a fast track with at least some of 
the features outlined above. 

These three approaches are illustrated by our research sites. Details 
of their specific procedures are contained in Appendix 1. 

THEORY ANDMRlHOD 

The idea that what courts do is grounded in participants' attitudes 
is prominent in studies of trial court litigation, even among comreting 
theories. For example, the use of role theory by Neubauer (1978 and 
Boyum (1979) and the concept of local legal culture developed by Church 
!ll ill., (1978) and others (e,g., Sherwood and Clarke, 1981), both demons
trate that participants' attitudes have independent effects on how cases 
are treated and, ultlmately, on the length of time taken to resolve them, 

The current research follows in that basic tradition but with the 
ultimate goal of explaining how and why judges, court staff, government 
attorneys, and defense counsel are satisfied (or dissatisfied) with the 
quality of justice rendered by their jurisdictions' criminal appellate 
approach. Because each approach differentiates cases and handles some 
of them under modified procedures, a central research question is: what 
set of attitudes best explains the participants' degree of satisfaction that 
cases handled under a modified prycedure receive the same quality of 
justice as cases under a regular calendar? 

.. 
1 The difference between the regular calendar and the modified 

procedures varies from court to court. In Rhode Island, the distinction is 
between the cases set for full briefs, oral argument, and a published 
opinion versus those on the show cause calendar. In Sacramento, the 
distinction is between those argued orally versus those submitted without 
argument. The argued/submitted without argument dichotomy is used to 
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To address this questions we interviewed a total of 127 individuals 
in eady 1987. This includes most of the judges, court staff, public 
defenders, appointed counsel, retained co\\.msel, and attorneys representing 
the government in criminal appeals in the three jurisdictions. The structure 
for reportin& our initial findings take.s each of the three jurisdictions as 
the appropnate level of analysis and paints a family portrait of the 
individual participant's attitudes in each jurisdiction. The views of 
judges, court staff, government attorneys, and defense counsel are combined 
into a comr.0site picture because we nrst want to know, at the most 
general leve, what the differences and similarities are in the orientations 
surrounding each approach. 

Finally, we have organized our data around three competing proposi
tions as to why participants are satisfied or dissatisfied wIth the quality 
of justice rendered to all cases including those handled under modified 
procedures: (1) the routineness proposition developed by Beiser (1974) and 
Wold (1978), (2) the socialization proposition associated with Drury ~ al. 
(1974) and Goldman (1975), and (3) the street level theory proposition 
adapted from the ideas of Lipsky (1976, 1978). Although there is some 
support for all the propositions, the third one is most noteworthy because 
of its generality and connection to broader explanations of domestic 
public policy change. 

FINDINGS 

We anticipated possible differences among the three communities' 
attitudes because of the variations in the courts' jurisdictions. The 
Rhode Island Supreme Court, for example, is the only appeals court in the 
state, while the decisions of the other two courts are reviewable by their 
respective state supreme courts. In addition, by virtue of differences j~ 
the jurisdiction of the trial courts from which appeals could be taken, 
there are 3differences in the relative seriousness of the cases brought to 
each court. 

differentiate the regular calendar from the modified procedure in Springfield 
as well. 

2 See Appendix 2 for a summary description of the courts' respective 
j urisdi cti 0 ns. 

3 In Appendix 3, we offer a look at the composition of the criminal 
appeals caseload in the three courts during 1983. Information based on 
our review of all of the cases decided on the merits indicates there is 
considerable diversity in the characteristics of the cases comin~ to the 
three courts along the basic dimensions of defense representatlOn, basis 
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NATURE OF THE CASELOAD 

Whatever structural differences there may be among the three juris
dictions, there is a very strong consensus on the nature of the criminal 
caseload. Judges and attorneys across and within all three jurisdictions 
believe that a majority of cases are routine. This finding, which is 
consisvent with earlier reports, has important implications. _. As Beiser 
(1974) and Wold (1978) concluded, the perceived routine nature of many 
cases facilitates agreement among the judges. However, this ~eneral 
observation has other critical implications because procedural dIfferen
tiation typically is predicated on the possibility of making working distinc
tions between two broad types of cases, commonly referred to as"routine" 
and "complex." 

We sought to flesh out these two cate&ories by a5kin~ the participants 
first to identify the observable characteristics which distmguished routine 
and complex cases and then to estimate the percentage of each type in 
the crimmal caseload of their court. A small number of respondents in 
each court was not able to respond using the routine/complex dichotomy; 
some of these created an intermediate level between routine and complex. 
Yet, in all three jurisdictions, the most frequent distinction made by 
respondents centers on the novelty of the issue being raised, although 
other characteristics, including specific issues (e.~., sufficiency of the 
evidence, jury instructions) and size of the appeal (m terms of number of 
issues, length of transcript or record, etc.) are seen as distinguishing the 
two cate$ories of cases. Using these categories the participants character
ized theIr court's criminal caseload in substantially the same terms: the 
typical estimate is that routine cases comprise over half of the caseload 
(from a low of 54% in Rhode Island to a high of 59% in Sacramento; 
complex cases range from 35% to 41 %). 

This cross-jurisdiction agreement on case differentiation parallels the 
actual application of the different approaches. Table 1 summarizes the 
relative frequencies of the different types of cases handled under the 
~ calendar in each court. Despite the inter jurisdictional diversity in 
caseload composition, the percentage of each type of case handled on the 
regular calendar is very snnilar in Rhode Island, Sacramento, and Spring
field. Ov~rall, the respective percentages are 40%, 32%, and 30%. A 
similar pattern holds true for specific types of cases. For example, the 
percentage of appeals from jury trial convictions on the regular calendar 
1S similar (44%, 36%, and 32%) although this type of an appeal varies 
substantially across the three jurisdictions. (See Appendix 3). 

of the appeal. offense, nature of the issues, and sentence. 
of similanty is in the distribution of cases according to 
issues (for Rhode Island, cases filed in 1983 and 1984 
because of the court's smaller caseload). 
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TABLE I 

Relative Frequency of Types of 
Criminal Appeals that are 

Handled on the Regular Calendar 
(Percent of cases) 

.lurisdi~tiQll 
Types of Cases Rhode Sacra-

Island mento 
(n=127) (11:::501) 

Par~ AI2I2~al 
Government Appeals 40* 64 
Defendant Appeals 40 31 

Basis Qf AI2I2~al 
Jury Trials 44 36 
Court Trials 0 32 
Pleas 0 23 
Post Convictions 21 25 
Other 38 43 

Off~ns~s 
Homicide 80 62 
Other Crimes against Persons 36 27 
Property 50 29 
Driving 0 33 
Drugs 0 42 
Probation Revocation 15 25 
Negligent Homicide 100 0 
Other 9 31 

~ 
Evidence 33 38 
Instructions 54 40 
Procedure 33 39 
Statutory Construction 20 29 
Constitutional 59 41 
Sentence 27 34 
Defective Plea 0 43 
Other 67 40 
Anders 0 0 

For example, 40% of all government appeals are on 
calendar. 

Sprh~f 
fiel 

(n:::275) 

53 
29 

32 
32 
4 
22 
52 

46 
30 
22 
32 
24 
23 
0 

45 

42 
49 
38 
56 
38 
32 
18 
52 
0 

the regular 



TABLE I (cont.) 

Relative Frequency of Types of 
Criminal Appeals that are 

Handled on the Regular Calendar 
(Percent of cases) 

.I1!ri5di~tiQn 
Characteristics Rhode Sacra-

Island mento 
(n=127) (n=501) 

Sent~n~e 
Fine, Probation, Incarceration 30 30 
(less than 2 years) 
Incarceration (2-10 years) 50 21 
Incarceration (more than 10 55 51 
years) 

Numb~r of Issu~s Rais~d 
One issue 31 19 
Two issues 53 32 
Three issues 37 50 
Four or more issues 100 63 

Sprit~f 
fiel 

(n=275) 

25 

28 
33 

21 
25 
48 
65 



Looking at the attitudinal and case data leads us to paraphrase 
Justice Potter Stewart; although rOlltineness may be difficult to define, 
judges and lawyers know it when they see it. This implies that brief 
length may be associated with the need for oral argument, which is 
usually part of the regular calendar. The reason is that brief length is 
one measure of the attorney's attempt to communicate what he or she 
wants to have the court decide on the ments. 

We used the Sacramento and Springfield appeals to explore this 
possibility.4 Using a variety of case data, we ran separate regression 
analyses for each court usin~ argued/submitted without argument as the 
dichotomous dependent vanable and the following eight independent 
variables, including brief length, as possible predictors: transcript length 
(not applicable in Sl?ringfield); elapsed time from NOA to receipt of the 
record; number of Issues; length ofS appellant's brief; length 6 of respon
dent's brief; 7 severity of the offense; length of the sentence; and type 
of conviction. 

The purpose of the regression analysis is to determine the relative 
importance of the length of briefs compared to other possible deter
minants (e.g., offense, sentence) of whether a case is argued or sub
mitted. OUf expectation is that the length of the briefs will be better 
predictors than other variables. The best I?redictors for each court along 
with the cumulative contribution they make m accounting for the likelihood 
of oral argument are listed in Table II. Variables not listed in the table 
make no signifIcant independent contribution to whether a case is argued 
or submitted without oral argument in that court. 

As we proposed, brief length appears to be an important predictor 
of oral argument with other variables showing much less of an impact. 
For Sacram<mtQ, the data indicate that a case is more likely to be argued 
as (1) the length of the appellant's brief increases, (2) the length of the 

4 We omitted Rh~)de Island because only regular calendar cases have 
briefs. 

5 We used a six-point scale to measure the severity of the offense: 
1 == homicide, 2 = robbery, 3 = sex, 4 = drug cases, 5 = theft, burglary, and trespass, 
and 6 = all other offenses. 

6 We used a nine-point scale to measure sentence length: 1 = fi ne 
only, 2=probation but no incarceration, 3=probation with some incarceration, 
4 = prison under 2 years, 5 = prison 2-5 years, 6 = prison 5-10 years, 7 = prison 
10-20 years, 8 = prison over 20 years, and 9 = life imprisonment. 

7 We coded convictions dichotomously with 1 = trial and 2 = plea. 
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TABLE II 

BEST PREDICfORS OF THE LIKELIHOOD THAT A CASE 
WILL BE ARGUED OR SUBMITIED WITHOUT ORAL ARGUMENT 

Sacramento 
(n=436) 

Springfield 
(n=239) 

Dependent Independent 
Variable Variables 

Argued/ Length of 
Submitted Appellant Brief 

Argued/ 
Submitted 

Length of 
Respondent Brief 

Type of 
Conviction 

Number of 
Issues' 

Length of 
Appellant Brief 

Beta R2 
\Veights (~quation) 

- .51 .26 

- .27 .30 

- .11 .31 

- .37 .14 

- .20 .16 

Cases were deleted from the analyses if information was missing for any 
of the independent or dependent variables. 



respondent's brief increases, and (3) the offender ~leads guilty. For 
Springfield, a case is more _ likely to be argued as (1) the number of 
issues increases and (2) the length of the appellant's brief increases. 

The results of the regression analyses are encouraging despite the 
blunt measures. However, the type of conviction, which emerges as a 
modest predictor in Sacramento, deserves some explanation. Why do cases 
involving gUilty pleas tend to be argued in Sacramento? One reason is 
that California law permits guilty pleas to be appealed under a relatively 
broad range of circumstances. The result is that approximately 40 of the 
appeals in our case data arose where the defendant pled gUilty (See 
Appendix 3). Looking at our data, it appears that thlS measure is a 
proxy for Issues being raised in such cases (e.g., suppression or non
suppression of statements and tangible evidence and voluntariness of the 
plea). 

As evidenced in Table II, the R2 is modest, with approximately 31 
percent and 16 percent of variation in t~ dependent variable explained in 
Sacramento and Springfield respectively. Although the data tend to 
support our hunch about why cases are treated one way or another, we 
belteve they also tend to disconfirm Neubauer's (1985) notion that case 
severity is the best predictor of why some cases are handled under a 
modified procedure. This expectatIOn, which is generally shared by 
Davies (1982), finds little support in our data. 

In summary, there is a striking similarity in outlooks and practices 
across jurisdictions which use quite different approaches in handling 
criminal appeals. The pattern is that the perceived and actual business 

8 R2 is a measure of the explanatory power of the independent 
variables. The theoretical value, which ranges from 0.0 to 1.0, measures 
the percentage of variation in the dependent varia~le, in this analysis 
whether a case is argued or submitted. Thus, the R of.31 in Table V 
indicates that three factors explain 31 percent of the variation in Sacra
mento and that none of the remaining possible predictors significantly 
improves this figure. 

The beta weights are rou~h measures of the relative importance of the 
independent variables in explamin~ changes in the dependent variable (Le. 
whether a case is argued or submItted). Therefore, the beta weight of -.51 
indicates that as the a£p'ellant's brief length increases, the case is more 
likely to be argued. (The value of the beta wei~ht is negative because 
argued is coded as '1' and submitted is coded as '2. That is, the increas
ing values in the independent variables are inversely associated with the 
values of the dependent variable. Hence, if increases in brief length 
made a case more likely to be submitted without oral argument, the beta 
weight would be a positive value.) 
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of handling appeals is much the same despite variations in jurisdiction, 
case load composItion, and other contextual factors. 

SATISFACllON WITH APPROACHES 

We attempted to compare the quality of justice afforded to cases 
handled through different procedures in each jurisdiction (Le., regular 
calendar versus modified procedures). In Rhode Island, the distinction is 
between cases fully-briefed and argued and those heard on the show
cause calendar. In Sacramento, the distinction is between argued appeals 
and those submitted without oral argument. In Springfield, where manage
ment procedures contain no differentiation, we directed the question at 
the dlstiBction between argued appeals and those submitted. without 
argument. 

In each court, a large majority of participants is satisfied that all 
cases receive the same quality of justice (65% in Rhode Island, 84% in 
Sacramento and 71% in Springfield). There are, however, differences 
among the three courts, as shown in Table III. The greatest level of 
satisfaction is in Sacramento, where just over a majority (51%) are "very 
satisfied" and an additional third (33%) are "satisfied" that cases submitted 
without oral argument receive the same quality of justice as argued cases. 
The negative assessment (Le., those who are "very dissatisfied) is under 
5%. The responses are more mixed in the other jurisdictions. A higher 
£ercentage of the respondents in Rhode Island than in Springfield are 
'very satisfied" (45% and 31% respectively) but the overall satisfaction 

9 There are many difficulties in measuring the quality of justice in 
the context of criminal appeals. _ Some observers prefer objective measures 
such as the comparative reversal rates of intermediate ap~eals courts by 
states' supreme . courts. Others prefer to assess a court s reasoning in 
individual cases. 

Despite the imperfections of attitudinal measurement, we believe there 
is merit in directly asking participants who regularly handle criminal 
appeals whether cases handled under one procedure receive the same quality 
of justice as those handled under another (e.g., cases argued versus those 
submitted without argument). No doubt individuals may interpret the 
words "quality of justice" differently. As a result, two individuals can 
hold different beliefs even thou§h they both say they are "very satisfied". 
However, it seems clear that it individuals say they are dissatisfied this 
is strong grounds for inferring that the modified procedure is impairing 
justice in some way. That is, given this negative reaction, measurement 
problems are not likely to be taken as a reason for the result; the result 
would be considered to be capturing reality unless the measurement 
deficiencies are blatant and egregious. 
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TABLEll 

SATISFACTION rnA T (SHOW CAUSE/NOT ARGUED) CASES RECEIVE 1 
THE SAME QUALITY OF JUSTICE AS (REGULAR CALENDAR/ARGUED) CASES 

(Percent of Respondents) 

Level of 
Satisfaction 

Very satisfied 

Satisfied 

Satisfied in part, 
dissatisfied in 
part 

Dissatisfied 

Very dissatisfied 

Rhode 
Island 
(n=20) 

45 

20 

15 

15 

5 

J1Jri12dictiQil 
Sacramento 

(n=67) 

51 

33 

12 

2 

3 

Springfield 

(n=35) 

31 

40 

17 

6 

6 

Total 

(n= 122) 

44 

33 

14 

5 

4 

1 Based on your experience, how satisfied are you that cases (handled 
under the show cause procedures/submitted without argument) receive the 
same quality of justice as cases (on the regular calendar/that are argued)? 



- ~--~--------------

rate is higher in Springfield (71 % versus 65%). In addition, the negative 
assessment is 20% in Rhode Island, almost double that of Springfield. 

Certain aspects of the approaches may account for the views held by 
those who are satisfied. In Sacramento, the court seeks waiver of argu
ment afuu: the briefs are in and the attorneys have had their opportunity 
to present the issues as they see them. As some defense counsel remarked, 
theIr advocacy role is not threatened. They must give every case its due 
because they do not know the cases in which the Court is going to ask 
for waiver of oral argument. To a great extent, the same situation exists 
in Springfield where attorneys must request argument in their briefs. 

Sacramento has another feature which the judges regard as crucial 
to quality: the judges meet to discuss the staff attorney's overall recom
mendation for submission without argument. This provides an opportunity, 
usually lacking in appeals that are not argued, for the judges to confer In 
person on the appeal. 

In Rhode Island, the aspect which may contribute to satisfaction is 
that the court provides "two looks" in every case -- the prebriefing 
conference and oral argument on either the show-cause calendar or the 
regular calendar. This also makes the appeals process more visible than 
it is in many other courts. Interestingly, the Rhode Island emphasis on 
increasing the visibility of the appellate process in order to improve the 
quality of justice is consistent With Lipsky's theory of public organizations 
(1980:169). 

Approaches are not forced upon a jurisdiction, but are put into 
place because they meet the aspirations of active, reform-oriented judges 
and attorneys. These then become institutionalized because they meet the 
participants' working criteria of how cases are best handled. Some 
observers believe that courts new procedures may create new problems. 
For example, modified procedures may limit the court's ability to discover 
error or limit the appellant's ability to overcome the presumption of trial 
court correctness (haum, 1977; see also Wasby, 1981). However, these 
assumptions should be subjected to empirical testing. 

There are at least two ways to test whether a particular procedure 
affects the quality of justice. The most ri~orous method is by experimen
tation through the use of a controlled deSIgn to determine if a particular 
desired objectiv~ is achieved by the introduction or planned change. The 
second method is to determine the extent to which individuals perceive a 
given procedure to render quality justice. We have chosen the latter 
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!D~thod because IBf the importance the perceived impact of a procedure has 
In Its acceptance. 

Our test is based on three basic propositions drawn from different 
bodies of literature that suggest what attitudinal factors are related to 
participants' views that cases handled by regular procedures and those 
handled by modified procedures receive the same quality of justice. The 
propositions are as follows: 

Tbe Routineness Pro~ositiQn developed by Beiser (1974) and 
Wold (1978) states: t e participants' views of the basic functions 
of the criminal appeals process are not related to quality 
because the routine nature of most cases does not allow philo
sophical orientations to play much of a role. 

The Socialization proposition developed by Drury sa al. (1974) 
and Goldman (1975) states: the participants' willingness to 
forego aspects of the regular appellate process coincides with 
their actual experience working in a system where those aspects 
have been modified. As a result, the more strongly participants 
believe that some aspect with which they are familiar is not 
required, the greater their degree of satisfaction that cases on 
the summary calendar receive the same quality of justice as 
those on the regular calendar. 

An extension of the Socialization Proposition is that, in Sacramento 
and Springfield, the alleged virtues of oral argument will also be inversely 
related to quality. That is, the more likely participants in those two 
jurisdictions are to reject some posited merit of oral argument, the more 
likely they are to believe that the quality of justice is the same under 
both calendars. 

The Street Level Propositionll developed by Lipsky (1976, 1980) 
states: that the participants consider guality in terms of their 
individual case loads. Most find it difficult to rise above their 
cases and clients and connect system level measures of perfor
mance with their own immediate work environment. Most 

10 Neither method, of course, is adequate to disproving irrefutable 
normative propositions. If it is believed that the quality of justice is 
necessarily dependent on the application of regular procedures in all 
cases, then no amount of empirical evidence can call this type of propo
shion into question. 

11 The Street Level Proposition comes from Lipsky's comparative 
examination of public organizations such as prisons, jails, welfare agencies, 
schools, and courts, which he calls street-level organizations. 
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participants cannot relate efficiency. productivity, and delay 
reduction, which all require a system level understanding, with 
their cases. On the other haild, they can relate to quality 
such issues as whether the outcome is a fore¥one conclusion 
when a case is expedited, and the extent to which their proce
dure allows more time to be spent on ccmplex cases. They 
know from their own experience whether summary calendar is 
an affirmance track. 

Test results are presented in Table IV in the form of gamma coeffi
cients, which indicate the degree of association between the question 
measuring quality and each of the attitudinal factors included in our 
survey. Our benchmark criterion is that a gamma of ± 0.6 or greater 
indicates a strong association. (A gamma can range from -1.0 to 0.0 to 
+ 1.0, with the higher the value, the stronger the association.) As a 
result, we report coefficients. only for the facto{~ that satisfy the cri
terion of a strong association in at least one jurisdiction. 

Generaliy speaking, all three propositions are strongly confirmed. 
That is, the factors that are predicted to be related do, in fact, emerge 
and those factors that are not predicted to emerge fail to exhibit strong 
associations. 

Concerning the Routineness Proposition, it is the case that the 
broad functions of appeals are not good predictors of quality. The one 
exception is item 1 ~- the protection of constitutional rights -- which is 
inversely related (gamma equals -.36 in Rhode Island, -.55 in Sacramento, 
and -.74 in Springfield). This means the less weight participants give to 
this function, the more they are satisfied that both calendars render the 
same CJ.uality of justice. Our interpretation is that those participants who 
are satisfied with the quality of justice do not see the relevance of this 
function in their work environment. Most cases which come before them 
simply lack constitutional import. Participants are not depreciating the 
functlOn of protecting constitutional rignts because of some abstract 
ideology, because they do not know what constitutional rights are, or 
because they do not like criminal defense rights. This function is not 
highly pertinent in most cases. 

The Socialization Proposition, which everyone might consider true as 
a matter of common sense, is nevertheless the source 'of. some interesting 
patterns. As predicted, satisfaction with the quality of justice is related 

12 The strong predictors of quality cited in Table IV are fart of a 
broader survey includlllg five questions concerning the functions 0 appeals, 
five questions on the requirements of the appellate process, thuteen 
questions on the merits and limitations of oral argument, and eight ques
tIOns concerning the impact of the approaches on case processing. 
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TABLEN 

ASSOCIATION BETWEEN PERCEPTIONS OF QUALITY OF JUSTICE 
AND SELECfED ATTITUDINAL QUESTIONS 

(Gamma coefficients) . 

Question 

1 The function of appeals is to protect 
constitutional rights. 

2 Parties are required to file full written 
briefs. 

3 Oral argument is required. 

4 The procedure in your court enables the 
Court to monitor the progress of cases so 
that none inadvertently takes an excessive 
amount of time to resolve. 

5 The procedure in your court allows the 
Court to spend more time on complex cases. 

6 The procedure in your court creates the 
appearance of second class justice. 

7 The procedure in your court makes it 
more difficult to uncover reversible errors. 

{ The procedure in your court causes the 
:ourt's decisions to be decided without 
'mfficient information. 

:; The procedure in your court makes the 
outcome a foregone conclusion once the 
case is (handled on a summary calendar / 
submitted without oral argument). 

10 Oral argument permits the attorney to 
address those issues which the judges 
believe are curcial to the case. 

Rhode 
Island 

-.36 
(n=20) 

-.67 
(n=19) 

-.50 
(n=20) 

.68 
(n= 19) 

.79 
(n= 18) 

-.91 
(n=20) 

-.70 
(n=20) 

-.86 
(n=19) 

-.70 
(n=20) 

.19 
(n=20) 

.I . d' . llflLl~tlQn 
Sacra-
mento 

-.55 
(n=66) 

-.26 
(n=64) 

-.63 
(n=66) 

.08 
(n=59) 

.46 
(n=63) 

-.84 
(n=67) 

-.78 
(n=66) 

-.70 
(n=66) 

-.61 
(n=67) 

-.62 
(n=66) 

SpriI~r-
fiel 

-.74 
(n=35) 

·.43 
(n=35) 

-.27 
(n=35) 

-.18 
(n=35) 

.64 
(n=35) 

-.30 
(n=35) 

-.21 
(n=34) 

-.36 
(n=35) 

-.64 
(n=35) 

-.49 
(n=35) 



TABLE IV (cont.) 

ASSOCIATION BE1WEEN PERCEYI10NS OF QUALITY OF JUSTICE 
AND SELECfED ATffl'UDINAL QUESTIONS 

(Gamma coefficients) 

.Turi5di~tiQn 
Question Rhode Sacra- Sfiri~-

Island mento leI 

11 After readin~ the briefs, the Court is .36 .69 .56 
in the best posltion to determine whether (n= 19) (n=66) (n=35) 
or not oral argument will be valuablt: in a 
particular case. 

12 The use of court-supervised parajudicial .56 .39 .60 
personnel in screening cases for oral (n=20) (n=66) (n=34) 
argument is a satisfactory technique for 
dealing with increased caseloads. 

13 Oral argument is often the only way in -.41 -.65 -.57 
which the judges are effectively informed (n=20) (n=66) (n=35) 
of the facts and issues in the case. 

14 The views of the attorneys as to the -.39 -.66 -.51 
necessity for oral argument In their case (n= 19) (n=66) (n=35) 
should be given substantial weight by the 
Court. 

15 The savin~ of time and money for .47 .63 .36 
clients, and awyers, is a valid consid- (n=20) (n=66) (n=35) 
eration in the limitation of oral argument. 



to the participants' views re~arding those aspects of the process that the 
jurisdictions' procedure modlfies. In Rhode Island, for example, views 
with respect to the necessity of briefs and written decisions are inversely 
related to quality (gamma equals -.67 for full written briefs and -.50 for 
oral argument). The less one believes that briefs and written decisions 
are required in every case, the higher one's assessment of the Rhode 
Island procedures. In Sacramento, there is a parallel, inverse relationship 
between quality and oral argument (gamma equals -.63). This means the 
less participants believe that oral argument is required in every case, the 
more they are satisfied that the quality of justice is the same under the 
regular and modified procedures. 

What is not obvious are the rejected virtues of oral argument. 
Whatever the merits of oral argument in enhancing the quality of justice, 
for example, that it permits attorneys to address crucial issues (item 10) 
or that It is the only way jud~es are informed (item 13), they are not 
virtues in the minds of the parttcipants. Item 13 has negative correlations 
in all three jurisdictions with quality (~amma equals -.41 in Rhode Island, 
-.65 in Sacramento, and -.57 in Spnngfield). In addition, item 10 is 
negatively related in Sacramento (-.62) and Springfield (-.49) and only 
weakly related in a positive way in Rhodes Island (.19), where oral argu
ment is generally valued. Hence, a strong inference is that participants 
who do not consider these factors to be positive values underlying oral 
argument tend to be more satisfied with the quality of justice under their 
court's modified procedure. 

The Street Level Proposition caUs into question the emphasis placed 
on system-level mea.sures of performance often stressed by reformers. 
Participants' views on the extent to which the procedures achieve case 
processing time reductions have little effect on their assessment of 
quality. The productivity and efficiency impacts of a procedure also fail 
to show consistently significant relationships. Their failure to satisfy our 
benchmark criterion of a strong association is evidenced by their omission 
from the table. 

Instead, as the Street Level Proposition predicts, the items wh.ich 
relate to the impact of the modified procedure, which have generally 
significant relationships with satisfaction, are questions relating to whether 
the procedure is seen as an affirmance track. Each of the four potential 
effects along these lines (6, 7, 8, 9) is inversely related to quality, althou~h 
this relationship is stronger in Rhode Island and Sacramento than In 
Sprin&field. The results indicate, for example, that the more strongly 
particlpants disagree with the proposition that the modified procedure in 
their court makes it more difficult to uncover reversible error, the more 
they are satisfied that cases under both calendars receive the same 
quality of justice. Similarly, if they disagree with the assertion that the 
modified procedure makes the case outcome a foregone conclusion, they 
are more inclined to be satisfied that the quality of justice is the same. 
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Again, as predicted,. the only workload related item positively related 
to quality concerns a modified procedure's impact on time available for 
complex cases (item 5). The more the participants agree that their 
procedure increases the court's time for complex cases, the more they are 
satisfied with the quality of justice, more so In Rhode Island and Spring
field than in Sacramento (gamma equals .79 in Rhode Island, .64 in Spring
field, and .46 in Sacramento). This suggests that court reformers take 
this value into account in trying to spread the adoption of innovations. 
That is, the participants may not be moved to implement and to institution
alize procedures ~imply because the procedures reduce case processin$ 
time, or to increase efficiency or to increase productivity. The POSSl
bility of being able to spend more time where it is needed makes a 
procedure attractive. 

The utility of the street level view is not only in its predictive 
power, but in its ability to interpret problems of volume and delay in a 
meaningful way. Attorneys and Judges confronted with their own crushing 
workloads find it difficult to relate the systemic notion of efficiency or 
delay reduction to their own situation. Conceptualization of effiCiency 
involves calculations which ~o well beyond an individual's workload. Yet, 
it is only that workload WhICh the participants know well. On the other 
hand, questions about whether a procedure is an affirmance track are 
actually more understandable than efficiency, productivity, and delay 
reduction and linked more easily with their own workload. Attorneys and 
judges know from executing their daily responsibilities whether a show
cause calendar is an affirmance track. Likewise. they know, based on 
their own experience, if submitted cases that they handle are given 
second-class treatment. . 

CONCLUSION 

We believe that this set of empirical findings contributes to prior 
research on criminal appeals. Our comparative results confirm smgle 
court studies such as those of Beiser (1974) and Wold (1978), although we 
find little support for the views of Davies (1981, 1982) as to why cases 
are treated under modified procedures. He claims modified procedures are 
a convenient way for jud~es to minimize the' likelihood of overturning 
convictions in cases involvmg serious offenses. Our data indicate that 
cases are argued or submitted without argument because attorneys effec
tively communicate in their briefs when a case is complex and warranting 
argument. 

The application of the .theory of street level public organizations 
raises some new ideas about appellate courts. Our eVIdence suggests that 
the factors associated with the successful institutionalization of management 
approaches have very little to do with delay reduction, efficiency, or 
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productivity, as far as the participants' views are concerned. These 
system level objectives are beyond the perspectives of most participants 
whose main concerns are the specific sets of cases to which they are 
assigned. Instead, the participants appear to be attracted to a given 
approach if there is the prospect of the court spending more time on 
complex cases and if it avoids being an affirmance track. These findings 
are . among the best predictors of how satisfied the participants are that 
cases under regular and modified procedures receive the same quality of 
justice. 

There are important implications in these data for practitioners as 
well. From our perspective, the landscape of appellate court reform 
contains abandoned experiments, haif-starts, and a great deal of inertia. 
Perhaps a reason for much of the nonmovement toward innovations or the 
lack of institutionalization lies in the inability to offer prospective juris
dictions what they need to hear. Speed alone appears to be a message 
without an audience. It would appear neces&ary to consider questions of 
the appearance of justice more systematically, for individuals may be 
dissatisfied with an approach despite its likely improvement in the pace 
of litigation. If participants believe a modified procedure makes reversible 
errors more difficult to uncover, they may be dissatisfied despite the fact 
that a new procedure might mean that cases do not langUish. Conse-
quently, exclusIve attention on speed may be short sighted. ' 

Reformers also need to be able to show that a new approach will 
result ultimately in allowing the court to spend more time on complex 
cases. Because there is widespread agreement that there are routine and 
complex cases, procedures must be shown to allocate time and attention 
accordingly. 

Finally, despite our note of caution against overemphasizing speed, 
we believe that efforts to experiment with procedures do not necessarily 
run afoul of the quality of justice as Bazelon (1971) and others conclude. 
Contrary to Baze-Ion, the current research suggests that no aspect of 
regular procedures -- full briefs, oral argument, written decision -- is 
indispensable to the quality of justice. 
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APPENDIX 1 

Appeals Procedures in Three Courts 

The three approaches we examined vary in terms of how they treat 
essential components of the appeals process, their points of intervention, 
and their objectives. Furthermore, each court has customized its approach 
so that even those courts using an approach similar to one of the three 
research sites will not look exactly the same. 

Case Management in Springfield 

Case management procedures were adopted for both criminal and 
civil appeals by the lUinois Appellate Comt in Springfield in 1977. Based 
on information provided in a form docketing statement filed by appellant 
shortly after an appeal is filed, the court enters a scheduling order 
indicating the due dat~s for the record, the briefs, and the .expected date 
for oral argument (avatlable upon request of counsel). In crImmal appeals 
the time permitted for record preparation and briefing is the time provided 
by court rules; time deadlines are strictly enforced. 

Submission Without Oral Argument in Sacramento 

In the California Court of Appeals Third District in Sacramento, the 
current "routine disposition appeal" procedure dates from the early 1970s. 
Each appeal is revIewed after briefing by the principal staff attorney who 
assigns to his staff for research appeals he believes will not require oral 
argument. These appeals are presented to a three-judge panel. If, after 
discussion, the panel concludes that oral argument is not necessary, 
counsel are asked to waive ar&ument. If argument is waived, the appeal 
is promptly submitted for deciSIOn to the paneJ that requested the Walver. 
All other appeals are scheduled for oral argument. 

East Track Procedures in Rhode Island 

The Rhode Island Supreme Court adopted its show-caus~ calendar for 
criminal appeals in 1981. Under these procedures, shortly after the lower 
court record and transcript are filed appellant must file a statement of 
not more than five pages summarizing the issues presented in the appeal; 
filing by appellee is optional. A justice then meets with counsel in each 
case; the outcome of the conference is an order directing the subsequent 
handling of the appeal. Cases the justice concludes do not warrant full 
briefing are set for hearing on a show cause ca.lendar and are argued 
before the full court. Each side may file a supplemental statement of up 
to ten pages. Show cause disposition, which require unanimity, generally 
result in a one-page order. The remaining appeals proceed to briefing 
and argument to the entire bench. 



APPENDIX 2 

Jurisdiction of Rhode Island, Springfield, and Sacramento 

Although the Rhode Island Supreme Court's criminal jurisdiction is 
mandatory, aspects of court system organization 'reduce the range of 
cases that it is likely to receive. The Court hears direct, mandatory 
appeals from the Superior Court, which itself has jurisdiction over felonies 
only. Misdemeanors and infractions are heard in the limited jurisdiction 
District Court. Judgments of the District Court are appealed de novo to 
the Superior Court. The result is that few of these less serious cases are 
appealed further to the Supreme Court. 

State substantive law also affects the kinds of cases the court may 
be expected to hear. Indeterminate sentencing vests broad discretion in 
the trial judge in selecting a sentence within statutory limits. As a 
result, appeals raising sentencing issues are infrequent. Similarly, no 
direct appeal is permitted from a conviction based upon a plea of guilty. 
A challenge must be pursued first in the trial court as a collateral pro
ceeding; an appeal can then be filed from the trial court's denial of 
collateral relief. 

The Illinois Appellate Court has only appellate jurisdiction. Althou~h 
it has some discretionary jurisdiction with respect to civil appeals, Its 
criminal jurisdiction is mandatory -- appeals filed as a matter of right 
from trial court judgments. The trial court in Illinois is a unified trial 
court, hearing misdemeanors and infractions as well as felonies; all have a 
right of appeal to the Appellate Court. Death penalty cases bypass the 
appeals court and are heard dIrectly by the state supreme court. 

Aspects of Illinois substantive law affect the frequency of different 
types of appeals. The state has a determinate sentencing scheme under 
which a defendant is permitted to contest the trial court's computation of 
the sentence, Mandatory prison terms and restrictions on plea bargaining 
for certain offenses are thought to encourage appeals. 

The California Court of Appeal's appellate jurisdiction is entirely 
mandatory. Superior Court jurisdictIon is limited to felonies; misdemeanors 
and . infractions are heard in the Municipal Court. Appeals in these cases 
are heard in the appellate division of the Superior Court. 

The Court of Appeal's caseload is affected by certain aspects of the 
state's substantive law. The state's Determinate Sentencing Law permits 
defendants to contest the trial court's computation of the sentence. The 
sentencing structure generates considerable challenges regarding the 
computation of enhancements and credits. The imposition of enhancements 
is itself thought to be an encouragement to appeal. State law also 
permits defendants to appeal directly a conviction based upon a plt!a of 
gUilty if certain preconditions are met. 



APPENDIX 3 

Composition of Criminal Appeals 
(Percent of cases) 

JID:isdictiQn 
Characteristics Rhode Sacra- Spring-

Island mento field 
(n= 127) (n=501) (n=275) 

Def~J1lle Cm.!llsel 
Public Defender 53 15 81 
Retained 39 9 18 
Appointed 7 76 * 
Pro se 1 * 1 

Basis of App~al 
Jury Trials 74 51 58 
Court Trials 0 4 12 
Pleas 0 40 8 
Post Convictions 19 2 13 
Other 6 3 8 

Offenses 
Homicide 12 10 9 
Other Crimes against Persons 45 50 26 
Property 15 . 22 29 
Driving 3 1 10 
Drugs 2 10 6 
Probation Revocation 11 2 8 
Negligent Homicide 4 1\< 0 
Other 9 6 11 

~ 
Evidence 59 32 71 
Instructions 20 14 23 
Sentence 9 42 53 
Procedure 17 12 25 
Statutory Construction 4 2 4 
Constitutional 26 21 34 
Defective Plea 0 3 4 
Other 7 3 15 
Anders 0 11 3 



APPENDIX 3 (cont.) 

Composition of Criminal Appeals 
(Percent of cases) 

Jl1risdi~tiQn 
Characteristics 

Sentence 
Fine, Probation, Incarceration 
(less than 2 years) 
Incarceration (2-10 years) 
Incarceration (more than 10 
years) 
Incarceration (term unknown) 
Other 
Not applicable (pretrialjinterl.) 
Missing 

N.l.lmber of Issues Raised 
One issue 
Two issues 
Three issues 
Four or more issues 

* Less than 0.5 percent 

Rhode 
Island 

(n= 127) 

21 

27 
30 
2 
3 
0 
16 

53 
30 
16 
2 

Sacra-
mento 

(n=501) 

18 

54 
24 
1 
2 
2 
0 

53 
27 
12 
8 

Spri~-
fiel 

(n=275) 

26 

43 
22 
1 
2 
7 
0 

50 
26 
15 
10 
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Ideas for changing the administration of justice are frequently 
stymied because it is assumed that an alternative approach would not be 
acceptable to one or more sets of participants -- Judges, prosecutors, or 
defense counsel. This supposition is grounded in the cOlJventional wisdom 
that the participants' attitudes vary by position. 

The objective of this paper is to assess that assumption in light of 
systematic evidence from a comparative examination of three first-level 
criminal appellate courts. Based on interviews with virtually all of the 
key participants ~- judges, court staff, government attorneys, p-ublic 
defenders, retained counsel and appointed counsel -- we find few sigmficant 
differences between the opinions of different ~roups. Contrary to the 
conventional wisdom, the participants do not mamtain significantly different 
outlooks toward such broad issue§ as the function of appeals or the 
requirements of the appellate process. Moreover, the J?articipants in 
different positions share common criteria in assessing the Impact of the 
basic management approach used in their court to handle criminal appeals 
on the quality of justIce. This paper discusses implications of this eVIdence 
for court reform. 



-----~----I;-------- ---- -- ---

IN1RODUcnON 

Courts are lookin~ for ways out of the problems associated with the 
high volume of case fIlings thrust on them. As Wasby (1981) has docu
mented, first-level appellate courts .- intermediate appeals courts and 
supreme courts in states without intermediate appeals courts -- have 
considered 3, wide range of alternatives to the traditlonal way of conducting 
business. Yet, despite the concerns raised by increasing workloads, 
potential changes in the administration of appellate justice are more often 
stymied than implemented. 

This situation is especially ~cute among state appellate courts with a 
mandatory criminal jurisdiction, where the rate of increase in appeals 
exceeds those of crime, arrests, and trials (Marvell and Lindgren).l New 
approaches typically are introduced less frequently there, even on an 
experimental basis, because it is believed that an alternative approach 
would not be acceptable to a set of participants, particularly defense 
attorneys. That is, alternatives to traditional procedures often fail to get 
beyond the initial discussion stage because reform planners assume that 
one or more of the professional participants will deem the proposed 
changes unfeasible, a source of more work with no compensatory benefits, 
a threat to the quality of proceedings, a sacrifice of defendants' rights, 
or some combination thereof. 

The Conventional Wisdom: Differences in the participants' functions 
in the criminal court -- judge, prosecutor, defense attorney -- have given 
rise to the conventional wisdom that seeks to explain the justice trocess, 
at least in the trial comt, in terms of differences in position. The 
criminal court process is usually discussed at the trial court level in 

1 The establishment of first-level appeals courts is one of the two 
basic ways that state supreme courts have responded to their problems of 
caseload volume. The other solution is an expansion of their discre
tionary authority (See Kagan, .e.t al, 1978). Those solutions, of course, 
have made first-level courts the real workhorses of state appellate systems. 

2 Certainly there are differences in the values that individual 
participants maintain toward the appropriate methods of managing the 
court and managing litigation. Any doubt that approaches to court 
management are not seen by everyone as either neutral .in impact or 
value free, has long since been elimmated. In a now-famous essay, Judge 
Bazelon (1971) argued in strong terms that even the concept of efficiency, 
much less its application, was contrary to what he saw as the proper 
goals of adjudication. More recent commentators have tried to demonstrate 
that applications of procedures to increase afpellate court efficiency do, 
in fact, subvert the fundamental principle 0 du~ process (See Davies, 
1981, 1982). 
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terms of the perspectives of each participant. To understand how the 
process operates, the conventional wisdom maintains that one must under
stand the substantive goals pursued by each set of participants. Prose
cutors seek convictions, defense counsel seek to avoid the imposition of 
punishment on 3 their clients, and judges seek to resolve cases expedi
tiously and fairly. 

Given this received tradition of attributing causal significance to 
position, it is understandable why it is assumed frequently that one set of 
participants (with a particular substantive goal) will not be amenable to 
experimentation in how the process is organized. Yet, the conventional 
outlook is challenged by an argument that propounds the notion that par
ticipants often operate with inaccurate, and perhaps, stereotyped irnage& 
of the attitudes held by other participants. 

Contemporary Theory and Evidence. Differences in attitudes toward 
the administration of justice may not be as many or as sharp as par
ticipants may think. Participants actually may use common criteria in 
assessing the status quo and proposed departures from it. This counter 
argument~ rooted in a general theory of public organizations such as 
cOllrtsr jails, prisons, welfare a~encies, and schools, posits that the par
ticipants (or workers) behave m accordance with their immediate work 
environment rather than systemic policy goals and objectives (Lipsky, 
1976, 1980). This environment is one where the participants are expected 
to offer. their clients and cases individualized treatment. Because of the 
large volume of work all participants are expected to handle, they can 
rarely see beyond their own case loads and, Instead, view their responsi
bilities in terms of what they must do to process their own cases. 

Applied to the appellate court, this theory suggests that similar types 
of workload pressures placed on judges, prosecutors, and defense counsel 
cause the participants to ~ sUbstUftive goals thought to be uniquely 
associated with their res~ectiveJ?{)sitions. In fact, evidence from leading 
empirical studies is conSIstent wlth the theory of public organizations. A 
generalization drawn from the work or Church (1985), Eisenstein and 
Jacob (1977), and Feeley (1979) is that judges, prosecutors and defense 
attorneys agree on how cases ~enerally stould bo handled despite the fact 
that they occupy different POSItiOns in the system, Simply stated, these 

3 Textbooks on the criminal justice system in general, and the 
criminal courts in particular, devote considerable space to describing the 
function and substantive goals associated with different positions. One 
implication of this delineation is that these different substantive orienta~ 
tions account for variation in how the participants prefer to see cases handled. 

4 For other applications of this theory of public organizations see, 
Emerson, 1983; Prottas, 1978; and Weatherly and Lipsky, 1977. 
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scholars observe that judges, prosecutors, and defense counsel come 
together as a courtroom work group because unbridled adherence to 
conflicting substantive goals will produce a mutually disadvantageous 
process -- protracted litigation -- which none have the resources to 
afford. The relatively small number of regular partidpants further fosters 
mutual adjustment. 

Statement of the Problem. Although the conventional proposition and 
the contrary empirical generalization have centered on the trial process, 
both outlooks presumably carry over to criminal appeals, where the 'same 
smaH group of participants is found and differences in their function and 
substantive goals are deemed significant. However. it is an open QuestiQll 
whetber either the conventional wisdom or systematic evidence, both of 
which reflect on trial· court experiences, provides a complete and correct 
account of the appellate process. It is uncertain what the conventional 
outlook is at the appellate level because these court positions are not in 
one-to~one correspondence with those in the trial court. As an illus
tration, prosecutors, key figures in the trial court because they control 
the decision to charge, are rarely the initiators in the appeals court, and 
thus do not control their workload to the extent prosecutors do at the 
lower level. Their clout comes from entering the appellate process as the 
trial court winner, with the presumption of correctness attached to the 
outcome they represent. In contrast, defense counsel do come to the 
appellate process with a burden that they do not have at the trial level. 
They come to the appea1s court challenging a lower court outcome, the 
correctness of which is presumed. 

A void in systematic knowledge concerning the attitudes of par
ticipants at first-level state appellate courts makes h impossible to know 
precisely what the results of trial court research imply as' to how par
ticipants look at the appellate process. Consequently, the views of 
appellate participants remain largely unknown. The objective of this 
paper is to assess one essential aspect of the contention between the 
conventional wisdom and its counter argument. Information is drawg 
from a larger comparative examination of the criminal appeals process. 
That study examined the procedures, case processing time, and underlying 
case load, jurisdiction, and organization associated with three distinct 
approaches to handling criminal appeals: (1) case management, (2) decision 
without oral argument, and (3) fast-tracking. Although the main study 
explored a range of attitudes held by the participants toward the various 
approaches~ previous publications described the attitudes in the aggregate, 
by jurisdiction (Chapper and Hanson, 1987a, 1987b; Hanson and Chapper, 

5 This research, funded by the National Institute of Justice, was 
carried out by Justice Resources with the assistance of the ABA Criminal 
Justice Section. 

3 



1987:1). This paper extends that work by presenting the respondents' 
views by position.o 

Specifically, we are interested in the extent to which, judges, prose
cutors, and defense attorneys' attitudes toward the question of how cases 
should be handled vary by position. Do certain combinations of partici
pants tend to cluster together? Are there common criteria on how cases 
should be handled? Or does each position rely on its own standards in 
assessing the quality of justice? 

The practical significance of questioning assumptions about what 
other participants deem an acceptable or appropriate method of handling 
cases IS hignlighted in the context of research on the concept of local 
legal culture and efforts to reduce trial court delay. As Sherwood and 
Clarke (1981) discovered in a survey of judges and attorneys, the respon
dents seriously misperceived the opinions of others, thus manufacturing 
obstacles to the reform process and inhibiting "the court's ability to 
exercise leadership" (1981~ 200). Although the current research is not a 
replication of Sherwood and Clarke's research~ it follows in their spirit of 
gathering empirical evidence on attitudes instead of simply relymg on 
conjecture. 

RESEARCH CONTEXT 

The research presented here is based on a larger study of alternative 
approaches to handling cases in three courts with a mandatory jurisdiction. 
They are the Appellate Court of Illinois Fourth District in Springfield, 
the California Court of Appeal Third District in Sacramento, and the 
Rhode Island Supreme Court. These courts span the spectrum of ways of 
handling state crIminal appeals. Springfield employs case management and 

6 Research on the attitudes of appellate court participants toward 
innovations~s, of course, central to the quest for systematic knowledge 
of how the criminal appeals process works and evolves (See, Wasby, 1987). 
Although the intellectual heritage of scholarship on state appellate court 
systems has focused almost exclusively on state supreme courts, a line of 
research is emergin~ that is characterized by an interest in the approaches 
by which co~rts vlIth mandatory Jurisdiction cope wit~ the demands. of 
hIgher and hlgher volume (See, e.g., Baum, 1977; Bels,er, 1974; DavIes, 
1981, 1982; Douglas, 1985; Kanner and Ulman, 1984; Neubauer, 1985; Olson 
and Chapper, 1983; B. Thompson, 1980; Wold and Caldeda, 1980; Wold, 
1978). Moreover, it is jnte.resting that individuals with experience on the 
state appellate bench have noted this growing literature and have com
mented on it (R. Thompson, 1986, 1987). Hence, it will be intriguing to 
watch the extent to which basic research and policy concerns enhance 
one another in the future. 
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affirmatively monitors compliance with its scheduling orders. Sacramento 
has a no-argument calendar that relies on an experienced court staff to 
screen cases it believes do not require oral argument. Rhode Island uses 
a fast-track procedure to differentiate cases requir-rg full briefing, oral' 
argument, and a published opinion from those that do not. 

There are also marked differences in the configuration of the par
ticipants. In Rhode Island, the five-member court sits ~ ~; in the 
other two courts the judges sit in rotating three-judge panels. Unlike the 
other two courts, Sacramento relies extensively on appointed counsel, 
with the public defender's office handling less than 20% of indigency 
appeals. Again unlike the other public defenders, Sacramento staff attor
neys do trial as well as appellate work. The frequency of retained 
counsel also varies from a low of 9% in Sacramento to a high of almost 
40% in Rhode Island. The Attorney General's Office represents the 
government in Sacramento and Rhode Island. In Springfield, however, 
government representation is handled by an office created by the county
based states attorneys. 

Although success is difficult to define, these three courts report 
considerable satisfaction with the approach that they have put in place. 
Each court has accomplished the delay-reduction ~oals that it set out to 
accomplish (Chapper and Hanson, 1987b). In addItion, a clear majority of 
the judges, prosecutors and defense attorneys surveyed in each juris
diction believe that the same quality of justice is provided to all cases, 
including those handled under a modified procedure (Chapper and Hanson, 
1987a). 

In organizing the responses, court staff, including clerks of court and 
staff attorneys, are combined with the judges because of their close 
affinity to what approach the judges have put in place. Defense counsel 
are separated into public defenders, retain§d counsel, and appointed 
counsel because of their possibly different outlooks. 

In this paper, we report and analyze the participants' views concerning 
three areas of the adminIstration of appellate justice: (1) the function of 
appeals, (2) aspects of the appellate process required in every case, and 

7 A brief description of the three basic approaches and the versions 
in each of the courts is contained in Appendix 1. 

8 We interviewed virtually aU of those participants with experience 
in handling criminal appeals including judges, court staff, and attorneys 
representing the government. Interviews were conducted in early 1987 on 
a face-to-face basis except where telephone interviews were required to 
overcome problems of scheduling and distance. The sessions generally 
lasted 30-45 minutes to complete a structmed survey. 
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(3) the criteria participants use in assessing the approach in their juris
diction. 

ATI1TUDES TOWARD THE ADMINISTRATION OF CRIMINt'~ APPEALS 

FunctiQn of Criminal Ap~. Appeals perform a number of functions 
in the criminal justice proces. s, although commentators disagree over what 
the primary function of appeals should be and the relative importance of 
alternative functions. For t~xample, Carrington ~ .a!. (1976) stress the 
value of the appeals process in fulfilling the need to confirm the imposition 
of sanctions. In contrast, Davies (1981) contends that the concept of due 
process and the need to correct lower court errors should guide appellate 
work. 

The normative debate among legal scholars on this question mirrors 
that of Carrin¥ton ~ ai. and Davies. Defense counsel are thought to 
place greater importance on the protection of constitutional rights than 
Judges and prosecutors, who are expected to value the institutional function 
of appeals more highly. 

Yet, the survey disconfirms these expectations and suggests the 
debate may be limited to academic circles. As seen in Table I, there is 
only modest variation between positions on the importance of each of five 
possible functions. For example, ail of the participants agree that cor
rection of lower court errors is very important; there is no statistk~llly 
significant difference between the average or typical resr.0nses of judges, 
government attorneys, public defenders, retained counse, and appointed 
counsel (item 1c). In fact. judges. gQvernment, attorneys. and (jefe~ 
counsel place virtually the same importance on assuri11i-l.miformity in hoyt 
cases are handled in tbe lower CQUrt. confjrmim~ tbe imposition of. sanctions 
~ Jbe trial court. protecting constitutignal rights, and clarifyin~. the. 
meanin~ of laws. The ~ pair of attitudes that is significantly di ferent 
in statIstical terms is the greater importance that appointed counsel 
attach to the protection of constitutional rights than do government 
attorneys {ld). The practical significance of this one area of disagreement 
may be minor, however, because 9the typical government attorney still 
agrees that this is an important function. 

9 Having treated the respondents' answers as scores, we tested for 
position differences using one-way analysis of variance with the position 
as the classification variable and the respective scores as the dependent 
variable. The term 'statistical significance' refers to observed differences 
in the scores at the .05 level or better, meaning that such differences 
could only happen by chance alone five times out of 100. The absence of 
significant differences reflects two facts about the participants' attitudes: 
(1) the typical attitudes of different positions are close together in their 
average scores and (2) each position has considerable variation of opinion 
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TABLE I 

PARTICIPANTS' VIEWS ON THE IMPORTANCE OF 
SElLEcrED FUNCflONS OF THE C~ALAPPEAlLS PROCEss 

(Mean Scores) 

The function 
appeals is to ... 

of Judges 

n=21 

1a. Assure unifor
mity in how cases 
are handled at the 
trial level. 1.8 

1 b. Confirm the 
imposition of sanc-
tions by the lower 
court. 2.4 

lc. Correct lower 
court errors. 1.2 

ld. Protect cons-
titutional rights. 1.9 

Ie. Clarify the 
meaning of laws. 1.5 

fj" osltlon 

G 0 v ern - Public 
men t Defenders 
Attorneys n = 22 

n=35 

2.4 1.9 

3.1 2.9 

2.0 1.2 

1.6 1.2 

1.8 1.6 

Retained Appointed 
Counsel Counsel 

n=13 n=31 

2.1 1.8 

3.3 3.7 

1.2 1.5 

1.1 1.2 

1.9 1.8 

1 Q.1 Appeals fulfill a number of functions in the criminal justice 
process. I am going to list several potential functions of appeals. Please 
mdicate the importance of each function on a scale from 1 to 5 where 1 
means very important and 5 means very unimportant. 

2 Mean scores are calculated using a 1 to 5 scale where 1 = very impor
tant and 5 = very unimportant. Thus, the lower the score, the greater 
the imeortance respondents attached to the function. (Averages exclude 
all"don t knowll responses.) 



The fact that position does not make a difference in the importance 
respondents attach to these goals is, perhaps, understandable in light of 
prior research (Beiser (1974), Wold (1~78), and Wold and Calderia (1980». 
Although each focused exclusively on appellate court judges, their common 
results appear to extend to the other positions. 1bese studies concluded 
that the potentially diverse attitudes among judges based on conflicting 
views of legal doctrine, political philosorhy, and the appropriate degree 
of judicial activism are submerged. Al Judges are confronted with an 
enormous volume of routine cases. Because a large portion of the case load 
presents issues involving settled matters, the opportunity for judges to 
create new law and public policy is severely constrained. That opportunity 
rests with state supreme courts which select the criminal cases they will 
review. 

. Our data indicate that this characterization of appellate judges does, 
in fact, extend to government attorney,s and defense counsel. We asked 
all the participants (1) if it were possIble to establish a working distinction 
between routine and complex cases, (2) to list the observable characteristics 
of each type of case, and (3) to estimate the percentage of routine and 
complex cases in the court's caseload. 

Interestingly, the responses to these probes are essentially the same 
by position. That is, judges, government attorneys, and defense counsel 
VIew the nature of the court's caseload similarly. Virtually all of the 
participants agreed that a working distinction is possible, a distinction 
largely based on the novelty of the issues being raised. In routine cases, 
the issues raised represent a well-traveled road, although cases with a 
single issue, non-controverted facts, and sentencing issues also tend to 
faU into the routine category. . 

Despite wide differences in jurisdiction and caseload composition 
among the courts, the judges, government attorneys, and defense counsel 
are in substantial agreement concerning the routine nature of the court's 
caseload. The jurisdiction-wide estimate of routine cases was over 50% in 
each of the three sites. Controlling for position, the estimated percentages 
remain close together, with the public defenders' estimate the lowest and 
judges the highest (judges, 66%;. government attorneys, 57%;. public defen
ders, 51 %; appointed counsel, 54%; and retained counsel, 60%;). Further
more, the respondents believe that cases can be differentiated and agree 
that routine cases can be handled under modified procedures. 

within it, i.e., the attitudes of different positions overlap rather than 
form separate groups. 
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The fact that there are no significant differences by position toward 
the function of the criminal appeals process and the fact that there is a 
shared view of the routine nature of the court's caseload suggest that the 
substantive goals attributed to different positions may not affect par
ticipants as the conventional wisdom suggests. Daily work demands may 
be a more criticar source of attitudinal {>atterns. It is important, therefore, 
to see If position is associated with attltudes toward the administration of 
justice in ways that go beyond the predicted pattern of conventional 
wisdom. 

Requirements of the Appellate Process. The appellate court process 
consists of a few identifiable components such as briefing, aq~ument! and 
opinion writing. One of the premises of court management IS that case 
complexity should guide the administration of these components. Cases 
that are complex warrant a more elaborate set of procedures. Lela 
complex cases are appropriately handled under more summary procedures. 
In each of the three courts, the approach used in handling criminal 
appeals affects the components differently. 

In Springfield and Sacramento, briefing is unaffected. In Rhode 
Island, however, no briefs are filed in appeals directed to the show
cause calendar. Instead, the parties are lImited to five-page prebriefing 
statements submitted in advance of the screening conference and optional 
supplemental statements of no more than ten pages. 

In Rhode Island, some opportunity for oral an.~ument is assured in 
every appeal -- a "full" argument for regular calendar cases (40% of the 
total calendar) and a motions presentation for show-cause appeals. In the 
other courts, although parties have a right to oral argument, about 70% 
of the fully~briefed cases are submitted without argument. In Springfield, 
the court does not solicit waiver of argument; argument is scheduled if it 
is requested by any party. In Sacramento, the court screens fully briefed 
appeals to identify those it does not believe need argument. Overwhelm
ingly argument is waived where waiver is suggested by the court (many 
more cases waive aq~ument after being scheduled than request argument 
after a suggestion of waIver). 

Traditionally, judges hearing a case hold a conference after oral 
argument to discuss the case and to reach a tentative decision. There is 
no change in Rhode Island as virtually all appeals are argued. In Spring
field, the judges do not meet in person to discuss an appeal submitted 
without argument; a draft opinion is circulated for approvals. In Sacra
mento, the judges do me",~ to discuss appeals submitted without oral 

10 It is interesting that some trenchant critics of court mana~ement 
believe that the appellate process is more amenable to greater Judicial 
coordination and control than trial courts. (See Resnik, 1982). 
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argument, but they do so in advance of submission as a "cold" panel to 
discuss with the staff attorney each appeal recommended for waiver of 
argument. 

In Springfield and Sacramento, the court sets forth reasons for..its 
decision in writing. In Rhode Island, however, in show-cause cases, the 
decision document is a one-page order reciting that the disposition is in 
accordance with the show-cause order. 

All three courts rely on unpublished o~inions. In Rhode Island, 
decisions in regular calendar are published; s ow-cause disposition orders 
are not. In the other two courts, the decision to publish is made indepen
dently of whether the appeal was argued, argued appeals have a higher 
rate of opinion publication. . 

We asked the participants to indicate the extent to which they 
agreed that a full-blown set of procedures is required in every case. The 
conventional outlook 5uggests that there will be major differences in 
their views. Defense attorneys are expected to agree more strongly than 
judges and government attorneys that full treatment is essential. However, 
the data presented in Table II, do not support this supposition in a 
systematic and consistent manner. 

There are only a few, scattered, statistically significant differences 
among all the possible pairs of positions. Public defenders are more 
likely than either government attorneys or judges to agree that full briefs 
are required in every case. This may reflect the passive position of 
government attorneys and the greater burden placed on defense counsel 
(item 2a). Appointed counsel are more likely than government attorneys 
or public defenders to agree that oral argument is required in every case, 
possibly reflecting their concern in justifying ~xpenses to the court (item 
2c). Finally, public defenders· are more likely than government attorneys 
to believe that publishable opinions are required in every case (item 2e). 
Hence, the general lack of differences between positions, especially the 
finding that defense counsel are not consistently different from Judges 
and government attorneys calls the conventional wisdom into question. 

A striking relationship in Table n is the relative importance aU 
attorneys attach to receiving a written explanation of the court's reasoning 
in every appeal (item 2d). As might be expected, defense attorneys, 
particularly public defenders, are more likely than government attorneys 
to agree that the questioned components of the appellate process are 
required in every appeal. Ear all attorneY3. however. the court's written 

.. .. . This elevated 
status for t e decision implicitly confirms that attorneys, regardless of 
position, accept the principle of case differentiation. Full briefing and 
oral ar~ument are components of the appeal which they believe may be 
approprIately modified, depending 011 case complexity, without impairing 
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TABLEH 

PARTICIPANTS' AGREEMENTTHATCERTAlNCOMPO~NTS 
OF THE APPEllATE PROCESS ARE ~UlRED IN EVERY CASE 

(Mean scores) 

Components 

2a. Parties are 
required to file 
full written briefs. 

2b. Judges are 
required to meet in 
person to discuss a 
case before reach
ing a decision. 

2c. Oral argument 
is required. 

2d. A written 
decision outlining 
the Court's reasons 
for the decision 
reached is re
quired. 

2e. A written 
decision that is 
publishable and 
citable as case 
precedent is re
quired. 

Judges Govern 
Attnys 

n=21 n=35 

3.7 3.2 

1.9 3.2 

3.5 4.0 

3.0 2.7 

4.1 4.3 

f .. osItIOn 

Public Retained Appted 
Defenders Counsel Counsel 

n=22 n= 13 n=31 

1.8 2.5 2.2 

2.2 2.4 2.6 

3.3 2.6 4.2 

1.2 1.9 1.5 

3.1 3.2 4.1 

1 The increasing volume of appeals over the last two decades has led 
many courts to reexamine aspects of the afpellate process. I would like 
to know your views on the importance 0 certain parts of the appeals 
process. Specifically, could you please tell me the extent to which you 
agree or disagree that each of the following is required in every case on 
a scale from 1 to 5 where 1 means strongly agree and 5 means strongly 
disagree. 

2 Mean scores are calculated using a 1 to 5 scale where 1 = strongly 
agree and 5 = strongly disagree. Thus, the lower the score, the more 
strongly respondents agreed that the aspect should be required in every 
case. (Averages exclude all "don't know" responses.) 
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their effective functioning as advocates in an adversarial system. A 
written explanation

1 
ff the court's decision is a considerably less modifiable 

aspect of an appeal. 

The judges' perspective on the process is somewhat different. What 
the judges consider as least dispensable is collegial decision-making (item 
2b). The experience of doing this in every case is associated with the 
judges' views on the subject. The judges in Rhode Island and Sacramento, 
where there is an in-person meetin¥ of judges in every on-the-merits 
decision, rated the conference more hIghly than did the judges in Spring
field, where appeals submitted for decision without oral argument are not 
regularly conferenced. For judges, this gets to the heart of the appeals 
process. 

Criteria Used in Assessing Approaches. If, as the conventional 
wisdom indicates, the substantive goals of each position influence how 
participants see appellate court administration, it should be most evident 
on the issue of quality. Quality of justice is a topic that should accentuate 
the positions' respectIve conSClOusnesses and color the participants' judg
ments accordingly. 

We have some evidence concerning quality, although this complex 
phenomenon defies universal definition and common measurement. As part 
of our larger study, we asked participants to indicate their agreement or 
disagreement with the propositIOn that the same quality of Justice is 
rendere.d to cases given full treatment and those glVen modified treat
ment.l:l 

Using this question as a dependent variable,13 we can test the 

11 The agreement among defense counsel and the government 
attorneys that written opinions are required are both significantly stronger 
than the judges' views. 

12 In Rhode Island, the distinction between full and modified 
treatment concerns fully-briefed and argued appeals and those heard on 
the show-cause calendar. In Sacramento, the distinction is between 
argued appeals and those submitted without oral argument. In Spring
field, where management procedures contain no differentiation, the ques,:, 
tions is directed at the distinction between argued appeals and those 
decided without oral argument. 

13 The exact question is: "Based on your experience, how satisfied 
are you that cases (handled under the show cause procedures/submitted 
without argument) receive the same quality of justice as cases (on the 
regular calendar/that are argued)?" Agreement is a positive assessment 
and disagreement is a negative assessment. 
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conventional wisdom, at least indirectly. If the conventional wisdom is 
correct, there will be no sharing of the criteria the participants follow in 
assessing the approach used in their court. In the context of our survey 
data, this means that there will be no common set of factors that predict 
whether the assessment of a group of participants is positive or negative. 

We began testing this expectation by first reviewing those factors 
that had been strong predictors of the extent of satisfaction (or dissatis
faction) for each of the jurisdictions. In prior research, we found a 
cluster of attitudes to correlate highly with the jurisdiction-wide degree 
of satisfaction (Chapper and Hanson, 1986a). From that set of attitudes, 
we recalculated corr~~lations for each position. 

Contrary to the conventional wisdom, there is an identifiable body 
of attitudes that is highly correlated with views on quality when control
ling for position. As mdicated in Table III, there are four measures 
strongly associated with qua1i!r' although some are more closely tied for 
more positions than others. For example, the more judges, public 
defenders, retained counsel, and appointed counsel disagre~ with the claim 
that the approach in their court makes the outcome of a case placed on 
summary track a for~~gone conclusion,. the more they are satisfied that aU 
cases receive the same quality of justice (item 3c). The connection for 
each of these positions is a strong one (-1.0, -.68, -.73, respectively) and 
the correlation is almost as strong for the government attorneys (-.59) 
and appointed counsel (··.55). 

Because the correlations are in the same direction and are strong, 
this information indllcates that participants in different positions are 
employing the same criterion. The greater degree to which an individual 
occupying any position considers this standard to, be met, the greater is 
his or her satisfaction that all cases receive the same quality of justice. 
Not all judges, government attorneys, or defense counsel agree that this 
criterion is fulfilled, nor are all participants satisfied on the quality issue. 
However, good performance or poor performance on this criterion influences 
a judge's thoughts about quality in the same way as it influences a 
government attorney's thoughts or defense counsel's thoughts. For all 

14 The gamma correlation is a measure of association between 
rankings such as agree strongly to disagree strongly or very satisfied to 
very dissatisfied. It generates a coefficient that can range from + 1.0 to 
·1.0, with the larger the coefficient, the stronger the association betWeen 
rankings. Our benchmark criteria are that .0 to .±.30 is a weak association, 
.±..31 to .±..60 is a moderate association, and .±..61 and above is a strong 
association. A positive coefficient means that if an individual is in 
agreement on one question, he or she agrees on a second one. A negative 
coefficient means that if an individual agrees on one question, he or she 
disagrees on a second one. 
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TABLEm 

FACfORS ASSOCIATED WITH PARTICIPANTS' PERCEPTIONS OF 
QUALITY OF JUSTICE 

(Gamma coefficients) 

fositioo 

Question1 Judges Govern- Public Retained Appointed 
ment Defenders Counsel Counsel 

n=21 Attorneys n=22 n=13 n=31 
n=35 

3a. The procedure 
in your court allows 
thle Court to spend 
more time on com-
plex cases. .72 .13 .57 .69 .35 

3b. The procedure 
in your court 
creates the ap-
pearance of second 

-.47 -.65 class justice. -.65 -.75 -.63 

3c. The procedure 
in your court makes 
the outcome a 
foregone conclusion 
once the case is 
(handled on a 
summary calendar / 
submitted without 
oral argument). -1.0 -034 -.68 -.73 -.55 

3d. Oral argument 
is often the only 
w~ in which the 
ju ges are effee-
tive~ informed of 
the acts and issues 
in the case. -.46 -.72 -.67 -.14 -.66 

1 Individuals were asked the extent to which 
with each of the following propositions. 

they agreed or disagreed 



---->~---------------------------------------------------

positions, knowing the extent to which a participant agrees or· disagrees 
with the proposition allows us to predict with considerable accuracy how 
that judge, government attorneys, or defense counsel views the approach's 
impact on quality. 

The broader dimension being tapped by the question concerning 
whether case outcomes are foregone conclusions, is the issue of whether 
the approach is creating an affirmance track. In this regard, item 3c is 
related to the issue whether the modified procedure creates the appearance 
of second-class justice (item 3b). The similar pattern of responses to 
these two items suggests that participants in all of the positions consider 
it crucial that an approach to handling appeals no! be seen as establishing 
an affirmance track. Moreover, they concur that the approach in their 
court does not have this problem, and therefore, they are satisfied that 
the approach does not impair the quality of justice. 

Whereas the issue of avoiding the establishment of an affirmative 
track is a negative standard, a positive criterion is the ability to spend 
more time on complex cases (item 3a). The more participants ~ that 
the approach allows the court to spend mor6 time on complex cases, the 
more they are satisfied that the quality of justice is the same for all 
cases. This is especially true for judges (.72), retained counsel (.69), and 
public defenders (.57). . The relationship is less strong for ap~ointed 
counsel (.35) and almost non-existent for government attorneys (.13 J. As 
we have pointed out elsewhere (Hanson and Chapper, 1987a), appellate 
court participants, in general, have strong professlOnal and managerial 
incentives to allocate their time among cases in a way that allows them 
to devote the time they believe appropriate to each. The evidence presen
ted in this paper suggests that this incentive structure applies more 
specifically to each of the various positions. 

The fourth factor again states the participants' criteria in somewhat 
negative terms. Whatever the virtues of oral argument, each of the 
positions rejects the idea that it is the only way for judges to be effec
tively informed about a case (item 3d). A strong pattern of rejection is 
voiced by government attorneys (-.72), public defenders (-.67), and 
appointed counsel (-.66), and to a lesser extent by judges (.46) and retained 
counsel (-.14). These results do not square with earlier findings by 
Goldman (1975) that attorneys object much more than judges to the 
curtailment of oral argument. However, Goldman's observation, which is 
widely accepted in the literature (See, for example, Wasby, 1987: 129), 
deserves some qualification. We believe that the picture of first-level 
state appellate criminal court participants in our study is more complex 
than a conflict between judges and attorneys over the value of oral 
argument at the federal level In Goldman's study. 

Goldman's basic conclusion that attorneys are more resistant than 
judges to limiting oral argument is based on a comparison of federal 
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court judges and attorneys practicing in the courts. He used the same 
set of questions that Drury m .ai. (1974) had developed for a mail survey 
of federal court litigators, and sent them to federal circuit and district 
judges. Of the thirteen items concerning the value, role, and appropriate 
circumstances of oral argument, Goldman claims that judges and attorneys 
split on six. Because relatively little is known concerning appellate 
participant attitudes, we replicated these earlier studies by administering 
a gender-neutral version of the thirteen items. 

An expository statement of our findings may be summarized as 
follows: -

o Judges do not hold views that are significantly different from govern
ment attorneys on any of the questions about oral argument. 

o Judges, when they hold views that are different from defense counsel, 
disagree more frequently with public defenders than retained or 
appointed counsel. 

o Government attorneys hold views that are different from defense 
counsel; more frequently with public defenders than appointed or 
retained counsel. 

o Public defenders are more likely to object to limiting oral argument 
than the other participants, although their views are not always 
~hared by other defense counsel. 

Hence, the question of limiting (or expanding) oral argument may 
not be :&visive as the simple disagreement between attorneys and judges 
suggests. 

Thus, we believe that these four cornmon criteria suggest that there 
are not sharp differences in the participants' attitudes, as conventionally 
supposed. Participants in different POSItiOns share standards of perfor
mance and tend to form simHar patterns in linking those judgments to 

15 There are several reasons why the earlier results might not be 
identical to ours. One is that Drury ~ .al. and Goldman focused on 
federal appeals courts and their corresponding participants while we have 
focused on the state appellate process. . Another reason is that they did 
not distinguish between civil and criminal cases in posing their questions, 
whereas our questions addressed only direct criminal appeals. Additionally, 
the scope of the prior work was not limited to lawyers with criminal 
appellate experience whereas our work tries to include only those lawyers 
with criminal appeals experience. Similarly, Drury m al. and Goldman did 
not differentiate prosecutors from defense counsel in analyzing responses 
whereas we categorize l?articipants into several distinct subgroups in 
order to determine if positIOn has an impact on attitudes. Finally, whereas 
Goldman draws comparisons between his findings on judicial attitudes with 
Drury ~ ai.'s findings on attorneys, the relationship is not subject to 
statistical testing. 
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C{uality. There is not complete unanimity in any position, but the par
ttcipants appear to have a working consensus on how to assess how well 
the process is organized. 

WHITHER APPELLATE COURT REFORM? 

In a recent review of the literature on appellate court adminis
tration, Wasby (1987) notes the scarcity of systematic studies of innova~ 
tions, although he points out that more are emerging. One reason he 
gives is that scholars have other research agendas. However, Wasby 
offers an additional reason: n[T]here is a problem in studying innovations: 
if no or few courts have them, and if judges resist their adoption) we are 
precluded from examining them.n (1987: 131). 

Based on our experiences over the past decade of court research 
(See, e.g., Chapper and Hanson, 1983), we think that limited experimentation 
partially results from an assumption that some participants will ~onsider a 
proposed change to be a high-risk, low-yield venture and reject it as 
unworthy of implementation. 

In our opinion, this common assumption vastly overstates differences 
in attitudes among participants who occupy different positions. Based on 
our research, the variation in attitudes is minimal, with overlapping 
patterns the general rule. Judges, government attorneys, and defense 
counsel do not maintain significantly different views toward such broad 
issues as the function of appeals or the requirements of the appellate 
process. 

Moreover, different posItion-holders share common criteria in assessing 
the imract on the qualIty of justice of the basic approach to handling 
crimina appeals used in their court. Although all participants may not 
agree on the extent to which an approach meets the criteria, judges, 
governments attorneys, ?nd defense counsel know from their experience a 
satisfactory approach when they see it. Thus, the organizing concept of 
the courtroom work ~roup appears to have considerable validity in the 
appellate setting despIte the differences between the trial and appellate 
court contexts. 

There are several important policy implications that flow from these 
findings. One implication is that when appellate courts consider making 
adjustments in theIr procedures, none of the participants should automat
ically assume that some changes are unacceptable to others without at 
least some exploratory evidence. Testable assumptions should be tested 
~heneyer possible. 

Another implication is that the consensus in attitudes means that 
judges should not begin by assuming that they are in inevitable conflict 
with all attorneys. There are some areas where judges have their own . 
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particular predispositions. However, the potential differences of opinion 
that exist also reflect the variety of positlOns among attorneys -- govern
ment attorneys, public d(;fenders, retained counsel, and appointed counsel. 
The complex differentiation in positions mitigates against the likelihood of 
war between the bench and the bar. 

A final implication relates to the fact that judges are in the ,Position 
of initiating discussions concerning reforms and communicating theIr ideas 
to the attorneys. Although the heads of the institutional offices (prose
cution and public defenders) may also have a view of the big pIcture, 
judges have the ultimate responsibility of drawing attention to' problems 
of volume and delay and the search for possible solutions. 

Evidence from three appellate courts suggests that J'udges should be 
sensitive to certain critena in their discussions an communication. 
Rather than emphasizing the potential impact of a new approach on 
productivity, efficlency, or case processing time, they should be able to 
demonstrate that the approach will not establish an affirmance track for 
routine cases and that will allow the court and counsel to spend more 
time on complex cases. Additionally, judges should be aware that all 
attorneys are concerned about avoidmg affirmance tracks. This means 
that in order fo~ ~eforms ~o be instituti~nalized, wide. accept~nce is 
necessary. Thus. 1t 1S more important that Judges commumcate With and 
~ek the support of as m~w practitioners as possible rather than restrict 
their messages to bar leaders. 

16 One explanation why some courts have been more successful in 
coping with problems of volume and delay may be because judges insight
fully realize the criteria essential to reform. By ensuring that delay
reduction efforts meet these criteria, they gain widespread support. 
Hence, they manage to put procedures in place that achieve delay-reduc
tion goals, but they do so by meeting the participants' ultimate concerns 
regarding quality. If this sort of thinking is in fact taking place, it 
would appear to be an illustration of what Gallas (1987) calls judicial leadership. 

15 



Appendix 1 

Appeals Procedures in Three Courts 

The three basic approaches we examined vary in terms of how they 
treat essential components of the appeals process, their points of interven
tion, the role assigned to staff, and their objectives. Furthermore, each 
court has customized its approach so that even those courts using an 
approach similar to one of the three research sites will not look exactly 
the same. 

Case management. Management procedure are directed at reducing 
case processing time by setting achievable time frames for the appeal. 
This IS typically accomplished by a scheduling order which sets the dates 
on which events are to occur. A court may choose time frames for the 
entire period from notice of appeal to disposition or only between certain 
stages of the appeal (e.g., notice of appeal through briefing). 

Case management procedures wehe adopted in 1977 for both criminal 
and civil appeals by the five-judge Appellate Court in SprinJrt'ield. Based 
on information provided in a form docketing statement filea by appellant 
shortly after an appeal is filed, the court enters a scheduling order 
indicating the due dates for the record, the parties' briefs, and the 
expected date for oral argument. In criminal appeals the time permitted 
for record preparation and briefing is the time provided by court rules. 
Time deadlines are strictly enforced. The court's affirmative case manage
ment operates in a context in which oral argument is available upon 
request of counsel (usually made in the brief). Decisions on the merits 
are either by published opinions or unpublished orders; the decision to 
publish Is made independently of whether the appeal was argued. 

Submission without oral argument. Approximately 35 state appeals 
courts submit at least some of their appeals without oral argument. The 
effect of "no-argument" calendars is to reduce the time judges have to 
spend on non-argued appeals. Case processing time may also be reduced 
by advancing the subIDlssion of no-argument cases. However, the time 
consumed prior to the completion of briefing is not affected. Although 
there is great variation in the specific procedures used, a common practice 
involves screening to identify these cases and their subsequent preparation 
by central staff attorneys rather than by the judges' individual law clerks. 

In the seven-judge Sacramento court, one of the six re~ional districts 
of the state's intermediate appellate court, the current "routme disposition 
appeal" procedure dates from the early 1970s. Each a~peal is reviewed 
after briefing. The initial screening is done by the princlpal staff attorney 
who assigns appeals he believes will not require oral argument to staff 
attorneys for research. These appeals are presented to a three-judge 
panel. If, after discussion, the panel concludes that oral argument is not 
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necessary, counsel are asked to waive ar~ument. Appeals which do are 
submitted for decision to the panel whIch requested the waiver. All 
other appeals are scheduled for oral argument. Decisions on the merits 
are by either published or unpublished opinion, a determination made 
independently of the argument/no-argument decIsion. 

Fast-Track procedures. Unlike case management procedures and the 
no-argument calendar, fast tracks focus on appeals that do not require 
full briefing. By differentiating appeals early, cases susceptible to accel
eration can be plac,ed on a separate track calling for modified preparation 
and abbreviated time frames. This permits a court to direct its resources 
to cases in which full appellate treatment is considered necessary; for the 
other cases, shortened time frames can sharply reduce case processing 
time and the time required to be spent on an appeal by the court and 
counsel. 

The five-member Rhode Island Supreme Court adopted its show-cause 
calendar for criminal appeals in 1981. The distinctive feature of court 
practice is a pre briefing procedure triggered by the filing of the lower 
court record. Appellant subsequently files a statement of up to five 
pages summarizin~ the issues presented in the appeal; filing by appellee is 
optional. A justIce then holds a conference in each appeal, the outcome 
of which is an order directing its· subsequent handling. Cases the justice 
concludes do not warrant full briefing are set for hearing on a show 
cause calendar and are argued before the full court. Each side may file 
a supplemental statement of up to ten pages. Show cause disposItions, 
which require unanimity, generally result in a one-page order. The 
remaining appeals proceed to briefing and argument to the entire ben(~h. 
Decisions in the briefed appeals are by published opinions. 
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